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iia  Me.  a&a;  9a  ah.  102s, 


BaEae«t«m  and  Admimistratom  — >  Ratl« 
Aeatiom  of  Aeta  bafora  Appaimtmamt. 

One  who  has  assumed  without  right  to  act 
aa  an  executor  may  ratify  and  validate  by 
relation,  after  his  appointment  aa  adminis- 
trator, all  acts  done  m  a  representative  ca- 
pacity, which  would  have  been  valid  had  he 
been  tlie  rightful  representative. 

rSec  generally  5  Ann.  Cas.  58;  Ann.  Cas. 
1914A  963.] 

Bzeentar  de  Son  Tort  —  Wliat  Inters 
maddliBs  CoMatltivtaa. 

An  executor  de  sob  tort  is  one  deriving  no 
authority  from  the  decedent,  with  whose  ea* 
tate  he  yet  wronfrfuHy  assumes  to  interfere, 
aa  by  demanding  payment  of  debts,  or  paying 
them,  or  carrying  on  decedent's  business,  etc., 
although  merely  asserting  colorable  title  in 
himself  to  the  decedent's  goods  is  not  suffi- 
cient to  fix  the  character  upon  him. 

[See  note  at  end  of  this  case.] 

Effect  of  Aeta  of  Bxeo«tor  de  Son  Tort. 

All  lawful  acts  done  in  the  professed  ad- 
ministration of  a  decedent's  estate  by  one 
purporting  to  act  as  executor,  which  sn  ex- 
ecutor de  jure  would  have  been  bound  to  per- 
form in  due  course  of  administration,  bind 
the  eatate;  it  being  shown  that  the  executor 
de  son  tort  waa  acting  as  an  executor,  but  a 
single  act  of  an  administrative  character  does 
not  bind  the  estate. 

[See  Ann.  Cas.  1912A  534:  Ann.  Cas.  1914A 
263.] 

Wliat   Imtarmaddmic   Constitvtes   One 
Bzeentor  do  Son  Tort. 

Defendant  bank  paid  to  one  £  funds  of  a 
d^edent  on  an  order  forged  by  K,  such  funds 
Ann.  Cas.  1017K.— 1. 


being  used  for  E's  own  purposes.  It  is  held 
that  the  transaction  did  not  render  the  latter 
flBtectttor  de  son  tort  to  make  the  act  of  the 
bank  in  paying  him  valid  against  the  estate 
after  hia  appointment  as  administrator: 
more  than  the  mere  reception  of  assets  being 
required  to  give  the  payee  in  such  a  case 
character  as  executor  de  son  tort,  so  far  as 
the  validation  of  the  payment  itself  is  con- 
cerned. 
.    [See  note  at  end  of  this  case,] 

Powera  of  Admlnlatrator  do  Bomis  Kom 
«-  CoUeetiMi  of  Aaaoaa  -*-  Fwute  Paid 
Out  0B  Forced  Order. 

Under  Pub.  X^iws  1903,  c.  193,  making  it 
the  duty  of  an  administrator  de  bonis  non 
to  collect  all  assets  of  the  estate,  such  ad- 
ministrator can  recover  in  his  representative 
capacity  from  decedent*s  bank  an  amount  paid 
out  on  a  forged  order. 

On  report  from  ^Supreme  Judicial  Oourt, 
Cumberland  conn t v. 

•  Action  by  Leon  V.  Walker,  administrator 
de  bonis  non,  plaintiff,  against  Portland  Sav- 
ings Bank,  defendant.  Case  reported  to  law 
court  on  agreed  statement  of  facts.  The 
facts  are  stated  in  the  opinion.     Judgment 

roil  FliAINriFF. 

Libhy^  Hobinson  ^  lets  fbr  plaintiff. 
Ardon  W.  Coomba  for  defendant. 

[854]  Bmn,  J. — The  administrator  de  Ijonis 
non  of  Emma  S.  Schoppee,  deoea4»ed,  brin*??* 
this  action  of  the  case  againtrt  the  defendant 
bank  for  the  reeovcrv  of  one  thoueand  dollaJ's 
alleged  to  have  been  paid  by  it  to  one  Arthur 
Gr.  Eat^n  and  charged  against  the  depofltt  of 
said  Emma  S.  Schoppee.  The  action  is  here 
upon  report  upon  the  agreed  statement  of 
the  parties. 

Upon  the  facts  agreed,  it  is  manifest  that 
the  defendant  made  the  payment  or  transfer 
tinder  such  circumstances  as  to  render  it 
lirthle  to  the  depositor  herself,  had  she  been 
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alive  at  the  time  of  payment.  Ladd  v.  An- 
droscoggin County  Sav.  Bank,  96  Me.  510, 
518,  62  Atl.  3012,  58  L.R.A.  288;  Bourgeois 
V.  Penobscot  Sav.  Bank,  107  Me.  520,  80  Atl. 
1131.  The  defendant  does  not  contend  other- 
wise. 

The  transfer  upon  the  forged  order  of  de- 
ceased, made  payable  to  the  order  of  Eaton, 
to  Ephraim  Schoppee  the  appoint^  of  Eatdi^, 
was  made  upon  the  eleventh « day  of  AprH, 
1910,  and  on  the  same  day  Eaton  deposited 
the  bank  book  issued  in  the  name  of  Ephraim 
Schoppee  with  the  Fidelity  Trust  Company 
accompanied  by  an  order  for  one  thoualind 
dollars  purporting  to  be  signed  by  Ephraim 
Schoppee,  whose  signature  was  forged  by 
Eaton,  upon  defendant  as  security  for  the 
payment  of  his,  Eaton's,  note  for  like  amount 
payable  May  16,  1910.  On  the  18th  day  of 
April,  1910,  Eaton  was  appointed,  and  quali- 
fied as  administrator  of  decedent. 

But  defendant  bank  claims  that  Eaton  in 
»o  receiving  payment  of  the  sum  of  one 
thousand  dollars  was  acting  as  executor  de 
son  tort  [355]  and  that  its  act,  as  well  as 
his,  was  legalized  and  validated  by  his  sub- 
sequent appointment  as  administrator  of 
Emma  S.  Schoppee  and  that  its  payment  to 
him  binds  her  estate.  See  Pinkham  v.  Grant, 
78  Me.  158»  3  Atl.  179. 

An  executor  de  aon  tort  is  oae  who  derives 
no  authority  from  the  testator,  but  who 
assumes  the  office  by  virtue  of  his  own  inter- 
ference with  the  estate  of  one  deceased.  He 
intrudes  himself  into  the  office  without  lawful 
authority.  Such  intermeddling,  or  intrusion, 
is  in  effect  holding  out  one's  self  as  executor, 
and  authorizes  the  conclusion  that  he  hath 
the  will  of  deceased  wherein  lie  is  named  as 
executor,  but  has  not  yet  taken  the  pro- 
bate thereof.  Hinds  v.  Jones,  48  Me.  348, 
349.  An  executor  de  son  tort  ia  a  person, 
who  without  any  authority  from  the  deceased 
or  the  Ordinary,  does  such  acts  as  belong  to 
the  office  of  an  Executor  or  Administrator. 
2  Bac.  Abr.  387.  An  executor  in  hiB  own 
wrong  is  one  who  wrongfully  intermeddles 
with  the  goods  of  the  deceased,  or  does  any 
other  act  characteristic  of  the  office.  Allen 
v.  Hurst,  120  Ga.  763,  48  S.  E.  341.  The 
slightest  circumstance  may  make  a  person 
executor  de  8on  tort  if  he  intermeddles  with 
the  assets  in  such  a  way  as  to  denote  an 
assumption  of  the  authority  or  an  intention 
to  exercise  the  functions  of  an  executor.  De< 
manding  payment  of  debts  due  to  the  de- 
ceased, paying  the  deceased's  debts,  carxying 
on  his  business,  disposing  of  his  goodSi  may 
make  a  person  executor  de  son  tort,  but 
setting  up  a  colorable  title  to  the  deceased's 
goods  is  not  enough.    14  Halsbury  147-148. 

And  in  discussing  the  acts  of  the  executor, 
named  in  a  will,  which  will  prevent  his  after- 
wards refusing  to  prove  the  will,  it  has  been 


said  "But  if  an  executor  seizes  the  Testator's 
Goods,  claiming  a  Property  in  them  himself, 
tho  afterwards  it  appears  that  he  had  no 
I'ight,  yet  this  will  not  make  him  Executor; 
for  the  claim  of  property  shows  a  different 
view  and  Intention  in  him,  than  that  of  ad- 
ministering as  Executor."     2  Bac.  Abr.  406. 

Again  it  has  been  stated  that  an  executor 
dd  sDn'tort  is  a  person  who  without  author- 
ity intefmeddles  with  the  estate  of  a  decedent 
and  does  such  acts  as  properly  belonging  to 
the  office  of  an  executor  or  administrator, 
and  thereby  becomes  a  sort  of  quasi-executor, 
'  although  only  for  the  purpose  of  being  sued 
or  made  liable  for  the  assets  with  which  he 
has  intermeddled.     18  Cyc.   1354. 

To  constitute  intermeddling,  the  person 
sought  to  be  charged  as  executor  de  son  tort 
must  take  possession  or  some  control  of 
property  [356]  belonging  to  the  decedent; 
without  this  the  performance  of  acts  which 
are  in  their  nature  such  as  an  executor  or 
administrate  would  do  cannot  mako  ope  an 
executor  de  son  tort. 

An  agent  sold  goods  of  an  intestate  in  his 
lifetime  and  collected  the  purchase  money 
after  his  death.  It  was  held  that  he  was  not 
an  executor  de  son  tort,  even  as  to  creditors, 
because  his  right  to  collect  was  colorable 
which  gives  character  to  the  transaction,  as 
showing  that  it  was  not  done  as  executor  or 
as  an  officious  intermeddle:.  Outlaw  v.  Farm- 
er, 71  N.  C.  31,  34. 

In  Parker  v.  Rett,  speaking  of  stewards 
de  facto,  Holt,  0.  J.,  sayB  "and  this  is  agree- 
able to  the  reason  of  the  law  in  other  cases, 
as  a  legal  act  done  by  an  executor  de  son  tort 
will  bind  tlie  rightful  executor,  5  Co.  30b., 
and  yet  he  is  but  an  executor  de  facto  and 
if  the-  rightful  .executor  .shmll  bring  trover 
against  him,  he  shall. recover  only  so  much 
in  damages,  as  he  has  administered  unduly; 
and  the  reason  is,  because  the  creditors  are 
not  bound  to  seek  farther  than  him  who 
acts  as  executor."  1  Ld.  Ravm.  (Eng.)  658, 
661. 

How  far  he  is  bound,  in  his  character  of 
rightful  administrator  by  his  own  acts  done 
while  executor  de  son  tort,  may  be  a  ques- 
tion, but  it -is  certain  that  he  can  ratify 
and  make  valid,  by  relation,  all  those  acts 
which  would  have  been  valid,  had  he  been  the 
rightful  administrator.  Outlaw  v.  Farmer, 
71  X.  C.  31,  36;  McClure  v.  People,  19  111. 
App.  106,  107. 

Generally  speaking  all  lawful  acts  done  in 
the  professed  administration  of  the  estate  by 
a  person  purporting  to  act  as  executor,  whicli 
a  rightful  executor  would  have  been  bound  to 
perform  in  due  course  of  administration,  bind 
the  estate.  But  where  the  alleged  executor 
does  one  single  act  only  of  an  administrative 
character,  tliat  act  is  not  binding  on  the 
estate.     To  render  an  act  binding  it  must  be 
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shown  that  at  the  tim«  in  question  the  ex- 
ecutor de  son  tort  was  aeiing  in  the  diaraeter 
of  an  executor;  14  Halsbury  149. 

In  lig^ht  of  the  foregoing  we  are  unable 
to  hold  that  Eaton  dealt  with  the  defendant 
as  executor  de  son  iort  or  that  the  defendant 
had  reason  to  believe  him  such.  See  8mitii 
r.  Porter,  35  Me.  287,  201.  He  produced, 
what  purported  to  be  the  written  order  upon 
the  bank  of  the  decedent.  It  was  payable 
to  him  indiyidually  and  in  no  representative 
oapacitT.  If  genuine,  it  must  have  been 
executed  and  delirered  before  the  decease  ot 
decedent,  payable  by  statute  within  thirty 
days  after  her  decease.  In  no  sense  can  it 
be  held  that  Eaton  [357]  thus  appeared  to 
defendant  or  could  be  viewed  by  it  as  one 
collecting  and  receiving  payment  of  assets 
of  the  estate  but  rather  as  one-  receiving 
a  sum  transferred  to  him  by  decedent  in  her 
lifetime  and  no  longer  part  of  her  estate. 
Such  being  the  case,  it  must  fo)K>w  that 
while  he,  having  possession  of  the  funds, 
might  have  been  charged  with  them  in  his 
representative  capacity  after  his  appointment 
SB  administrator,  we  cannot  assent  to  the 
proposition  that  his  appointment  legalized 
or  validated  the  payment  of  the  bank  to  hrm 
under  the  circumstances.  The  doctrine  ef 
^lidation  by  subsequent  appointment  was 
adopted,  at  least,  originally  to  relieve  the 
executor  de  8on  tort  from  the  suits  of  cred- 
itors. 

And  while  we  conceive  it  to  he  true  that 
little  more  than  the  reception  of  assets  of 
an  estate  may  be  needed  to  constitute  one  an 
executor  ds  son  tort  as  to  creditors,  some- 
thing more  than  the  payment  alone  of  assets 
of  an  estate  even  if  required  to  constittite 
one  an  executor  de  ion  tort  with  the  result 
that  the  payment  is  legalized  and  validated 
by  his  subsequent  appointment  as  adminis- 
trator. In  other  words  pa}Tnent  to  one  who 
seeks  it,  not  as  a  representative  of  the  estate 
but  as  an  'individual  with  pretended  rights 
against  the  estate,  which  induce  the  payment, 
is  not  1<>gali£ed  as  to  the  party  making  the 
payment  by  a  subsequent  appointment  of  the 
wrong-doer  as  admiriistrator.  See  Jjee  v. 
Chase,  58  Me.  432,  435.  Hodge  v.  Hodge, 
90  Me.  505,  38  Atl.  535,  «0  Am.  St.  Kep. 
285,  40  L.R.A.  83,  is  relied  upon  by  defendant 
as  conclusive.  It  is,  however,  but  authority 
for  the  position  that,  as  the  law  then  was, 
an  administrator  de  bonis  non  could  not 
wcover  of  the  representative  of  the  deceased 
administrator  assets  of  his  decedent' received 
before  appointment  but  adttiinistered  in  whole 
or  in  part.  It  is  not,  however,  authority  to 
the  effect;  that  such  administrator  de  bonis 
non  might  not  bring  his  action  against  one 
''ho  improperly  and  .illegally  made  payment 
of  assets  to  an  executor  de  son  tort  although 
the  latter  be  later  appointed  administrator. 


While  it  may  be  true  that  it  is  now  law 
that  the  administrator  de  bonis  non  is  bound 
by  acts  of  his  predecessor  lawfully  performed 
M'ithin  the  scope  of  his  duties,  it  has  never 
been  held  that  he  is  affected  or  prejudiced 
by  such  as  were  fraudulent  or  illegal.  See 
Woolfork  V.  Sullivan,  23  Ala.  548,  58  Am. 
Dec.  305,  307. 

By  the  amendment  of  1903  (Public  Laws, 
Chap.  193)  the  authority  of  an  administrator 
de  bonis  non  was  extended  and  it  was  made 
[358]  his  power  and  duty  to  collect  from  his 
predecessor  or  his  heirs,  etc.,  and  from  all 
other  sources,  all  the  property  and  assets 
of  the  estate  of  the  deceased,  including  the 
proceeds  from  the  sale  of  real  estate,  not 
already  distributed. 

Judgment  for  plaintiff  for  the  sum  of  one 
thousand  dollars  with  interest  as  claimed  in 
plaintiff's  specification  in  his  writ. 

NOTE* 

What  A«ta    of   ImtonMddliAflr   ChB,t$^9 
ma   Bxeemtov   de    Son   Tort. 


I.  Introductory,  4. 
II.  Generally,  4. 

Ill,  Where  Lawful  Executor  or  Administra- 
tor Has  Qualified,  5. 
IV.  Acts  of  Particular  Classes  of  Persons: 

1.  Surviving  Spouse,  6. 

2.  Heir  or  Legatee,  8. 

3.  Grantee  or  Douee  of  Decedent,  9. 

4.  Agept  of  Intermeddler,  11. 

5.  Agent  of  Rightful  Executor  or  Ad- 

ministrator, 12. 

6.  Agent  of  Decedent,  12. 

7.  Rxecutor  or  Administrator  Illegal- 

ly Appointed,  13. 

8.  Executor  or  Administrator  of  Ex* 

ecutor  de  Son  Tort,  13. 

9.  Foreign  Executor,  14. 
v.  Particular  Acts: 

L  Taking     Possession     of     Property 
Generally,   15^ 

2.  Act   Done   under    Color   of   Title, 

16. 

3.  Act  Prompted  by  Kindness  or  Char- 

ity,    17. 

4.  Collecting  Debt»  18. 

5.  Paying  Debt,  18. 

6.  Selling  Assets,  19. 

7.  Continuing  Business,  19. 

8.  Owing  Debt  to  Decedent,  19. 

9.  Suing  or  De^euding  in  Representa- 

tive   Capacity,    20. 

10.  Dealing  with  Executor  de  Son  Tort, 

20. 

11.  Act   Relating  to   Partnership   As- 

sets, 22. 

12.  Payment  to  Foreign  Administrator, 

22. 

13.  Act  Relating  to  Realty,  22. 
VI.  Province  of  Court  and  Jury,  22. 
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/.  Inti*oductovy,   - 

In  many  jurisdictions  the  old  common-lavr 
doctrine  of  executors  dc  son  tort  has  been 
specifically  abolished  by  statute  or  has  been 
declared  to  be  so  inconsistent  with  the  stat- 
utory provisions  governing  the  administration 
of  estates  as  to  be  no  longer  tenable. 

Alabama. — ^Abernatliy  v.  Bankhead,  71  Ala. 
193;  Winfrey  v.  Clarke,  107  Ala.  355,  18  So. 
141. 

Arkanaas. — Baraesien  v.  Odum,  17  Ark. 
122;  Rust  V.  Witherington,  17  Ark.  129. 

California. — In  re  Hamilton,  34  Cal.  468; 
Pryor  v.  Downey,  60  Cal.  400,  19  Am.  Rep. 
056;  Bowden  v.  Pierce,  73  Cal.  459,  14  Pac. 
302,  15  Pac.  64. 

Kansas. — Fox  v.  Van  Norman,  11  Kan. 
214, 

Michigan. — Gilkev  v.  Hamilton,  22  Mich. 
283. 

»     Minnesota, — Noon   v.   Finnegan,   29   Minn. 
418,  13  N.  W.  197. 

Missouri. — Rozelle  v.  Harmon,  103  Mo.  339, 
15  S.  W.  432,  12  U&JL  187,  affirming  2Q  Mo, 
App.  669  (wherein  it  was  heid  tkat  tiie  stat- 
utes of  Missouri  were  inconsistent  with  the 
idea  of  an  executor  de  son  tort  in  so  far  as  to 
authorize  a  single  creditor  to  maintain  an 
action  of  trover  against  such  executor  ancj 
thereby  appropriate  tlie  whole  assets  to  the 
payment  of  the  creditor's  debts.) 

New  Yorfc.— Metcalf  v.  Clark,  41  Barb.  45 ; 
Babcock  v.  Booth,  2  Hill  181,  38  Am.  Dec. 
578;  Field  t.  Gibson,  20  Hun  274;  Richard- 
son's Estate,  2  Misc.  288,  23  N.  Y.  S.  978. 

Ohio. — Dixon  v.  Cassell,  5  Ohio  533. 

Oregon. — Rutherford  v.  Thompson,  14  Ore. 
236,  12  Pac.  382. 

Tewas, — ^Ansley  t.  Baker,  14  Tex.  607,  65 
Am.  Dec.  136;  Green  v.  Rugely,  23  Tex.  539; 
Vela  V.  Guerra,  76  Tex.  696,  12  S.  W.  1127; 
Manchester  v.  Buraey,  41  Tex.  Civ.  App.  271, 
91  S.  W.  817. 

Vennont. — Roys  v.  Roys,  13  Vt.  543;  Shaw 
V.  Hallihan,  46  Vt.  389,  14  Am.  Rep.  628; 
Blodgett  V.  Converse,  60  Vt.  410,  15  Atl.  109. 

However,  there  are  many  cases  from  those 
jurisdictions  which  were  decided  prior  to 
the  change  in  the  law  and  in  which  was  de- 
termined what  acts  of  intermeddling  with 
'  the  goods  of  a  deeedent  would  constitute  a 
person  an  executor  de  son  tort,  and  those 
cases  have  been  used  throughout  this  note 
for  their  value  as  illustrations. 

Ml,  Oenevally. 

The  mle  has  been  broadly  stated  to  be 
that  any  act  of  intermeddling  with  the  estate 
of  a  deceased  person,  which  properly  belongs 
to  the  office  of  an  executor  or  administrator, 
is  sufficient  to  constitute  the  person  so  in- 
termeddling an  executor  de  son  tort.  Thus 
in   Willingham  v.   Rushing,   106  Ga.   72,   31 


S.  £.  130,  the  rule  and  its  limitations  were 
clearly  set  out  as  follows:  ''While  it  takes, 
as  a  general  rule,  very  little  to  charge  a  per- 
son as  an  executor  de  sou  tort,  still  that  whicli 
will  charge  him  as  sueli  must  be  such  an  act 
as  shows  an  intention  on  the  part  of  the 
alleged  wrongdoer  to  take  upon  himself 
the  exercise  of  those  duties  which  appertain 
to  the  office  of  the  legal  representative  only, 
llie  intermeddling  with  the  goods  of  the 
deceased  roust  be  of  such  a  character  as  to 
indicate  that  the  wrongdoer  is  endeavoring 
to  perform  an  act  which  should  be  per- 
formed only  by  the  legal  representative.  If 
the  act  done,  although  it  be  an  act  of  in- 
termeddling with  the  goods  of  the  deeeased, 
be  inconsistent  with  an  intention  on  the  part 
of  the  person  sought  to  be  charged  as  e.Kecutor 
In  his  own  wrong  to  exercise  the  office  and 
discharge  the  duties  of  a  legal  representative, 
then  such  person,  although  he  may  thus 
render  himself  liable  to  the  legal  representa- 
tive of  the  estate  when  appointed,  will  not 
be  chargeable  as  an  executor  in  his  own 
wrong.  If  the  act  or  conduct  which  is  al- 
leged to  charge  the  person  as  executor  dc  son 
tort  be  of  such  a  character  that  it  clearly 
appears  that  he  was  acting  in  good  faith 
in  attempting  to  protect  his  own  rights,  un- 
der color  of  authority,  and  not  solely  to 
prejudice  the  rights  of  those  interested  in 
the  estate  of  the  deceased,  then,  as  a  general 
rule,  such  act  or  conduct  will  not  charge  a 
person  as  executor  de  son  tort." 

In  Bacon  v.  Parker,  12  Conn.  212,  the  court 
construing  a  statute  relating  to  executors 
de  son  tort  stated  the  doctrine  generally  as 
follows:  ''The  15th  section  of  our  statute 
'for  the  settlement  of  estates,  testate,  intes- 
tate, and  insolvent,*  provides,  'That  if  any 
person  shall  sell  or  embezzle  any  of  the  goods 
or  chattels  of  any  person  deceased,  before  he 
or  they  shall  have  taken  out  administration 
and  exhibited  a  true  inventory  of  all  the 
known  estate  he  or  they  shall  stand  charge- 
able and  be  liable  to  the  actions  of  the 
creditors,  and  other  persons  aggrieved,  as 
being  executors  in  their  own  wrong.'  Stat. 
203,  tit.  32.  This  provision  is  in  affirmance 
of  the  common  law  on  this  subject,  so  far 
at  least,  as  that  law  is  not  inconsistent 
v/ith  the  general  principles  and  policy  of  our 
law  regarding  the  settlement  of  estates. 
There  are  many  acts  of  a  stranger,  which 
will  constitute  him  an  executor  de  son  tort; 
such  as  taking  possession  of  the  assets  and 
converting  them  to  his  own  use,  paying  debts 
or  legacies,  commencing  actions,  releasing 
debts,  etc.;  and  indeed,  any  acts  done,  which 
belong  to  the  office  of  an  executor,  and 
furnish  evidence  to  creditors  of  his  l)eing 
such.  .  .  .  And  yet  there  are  other  acts 
equivocal  in  their  character,  and  such  as  are 
ordinarily  performed  by  an  executor,  which 
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when  explained,  a«  they  may  always  be,  will 
appear  to  be  mere  acts  of  kindneBs  and  char- 
ity, and  such  as  will  not  subject  a  stranger  to 
the  aetiona  of  creditors;  such  as  locking  up 
and  preserving  the  goods,  ordering  the  fu- 
neral obsequies,  making  a  schedule  of  assets, 
feeding  the  cattle,  repairing  the  houses,  etc. 
All  these,  and  perhaps  many  other  acts,  may 
be  necessary  for  the  comlort  of  the  family 
and  the  preservation  of  the  estate,  before  a 
will  can  be  found  and  proviod,  and  before  ad- 
ministration can,  with  propriety,  be  com- 
menced." In  Leach  v.  Prebster^  3o  Ind.  415, 
it  was  aaid:  "The  degree  or  extent  of  the 
intermeddling  is  not  very  material.  A  vei*y 
sli(^ht  circumstance  of  intermeddling  with 
the  goods  of  the  deceased  will  make  a  person 
<>xecutor  de  son  tort.  It  has  been  the  policy 
of  the  law  to  discourage  and  prevent  all 
improper  interference  with  the  property  of 
the  deceased.  After  the  death  of  a  person, 
there  is  unavoidably  some  lapse  of  time 
before  a  regular  executor  or  adrainifitrator 
can  be  appointed  and  clothed  with  power  to 
act,  and  it  is  during  this  time  that  acts  of 
unwarrantable  intermeddling  generally  take 
place.  If  the  rule  protecting  estates  from 
sndi  acta  were  not  enforced  with  reasonable 
Jitrietmeat,  great  confusion  and  injustice  would 
result." 

The  reason  of  rule  was  set  out  in  Bennett 
T.  iTCSy  30  Conn.  329,  as  follows:  "The 
object  of  the  rule  is  to  discourage  and  pie- 
vent  the  unnecessary  IntcrfercnNse  of  strangers 
with  the  affairs  of  deceased  persons,  without 
imposing  unreasonable  restraints  upon  the 
generous  emotions  of  Christian  sympathy, 
charity  and  friendship.  And  in  order  to 
charge  one  with  the  liabilities  of  an  executor 
in  his  own  wrong,  'the  material  fact  to  bo 
tonnd  is,  that  the  party  lias  intruded  into 
the  office  of  executor,  and  this  may  well  be 
inferred  from  such  acts  aa  are  lawful  for  an 
4-.xecutor  alone  to  do,  such  as  coHecting,  re- 
leasing and  paying  debts,  or  any  other  acts 
rvincing  a  claim  of  right  to  diapioae  of  the 
<>ffects  of  the  deceased.'" 

The  former  strict  common-law  rule  has, 
however,  been  relaxed  in  certain  special  in- 
stances. As  was  said  in  Perkins  v.  Ledd, 
114  Mass.  420,  70  Am.  Rep.  374.  "It  was 
formerly  held,  with  great  strictness,  that  no 
one  could  interfere  in  the  least  with  the 
estate  of  a  deceaised  person.  This  was  car- 
ried to  such  an  extent,  that  a  wife  has  been 
held  liable  as  executrix  de  son  tort  for  milk^ 
ing  the  cow  of  lier  deceased  husband.  Gerret 
V.  Carpenter,  2  Dyer  (Eng.)  166,  note.  But 
it  is  now  determined'  that  there  are  maiiy 
acta  which  do  not  make  one  liable,  such  as 
locking  up  the  goods  of  the  deccnred  for  pres* 
ervation,  directing  the  funeral  and  paying* 
the  expenses  tliereof,  feeding  hie  cattle,  etc., 
for  these  are  necessary  acts  of  kindness  and 
of  charity." 


These  rulen  are  supported  generally  by  the 
cases  cited  throughout  this  note  though  there 
is  some  variance  in  their  application  as  will 
be  seen  by  reference  to  the  subdivisions,  infra. 

III.  Where  Lawftil  Executor  or  Admin- 
iiitvator  Has  Q^ialified, 

Ordinarily  where  there  is  a  lawful  executor 
or  administrator  there  can  be  no  executor 
de  son  tort,  for  the  reason  that  the  assets 
of  the  estate  can  be  reached  through  tlie 
rightful  executor  or  administrator.  Tomlin 
V.  Beck,  T.  &  R.  488,  37  Eng.  Rep.  (Reprint.) 
1160;  Armstrong  v.  Armstrong,  44  U.  C.  Q. 
B.  615.  Thus  in  Bacon  v.  Parker,  12  Conn. 
212,  it  was  said:  ''It  is  generally  true,  at 
common  law,  that  there  can  be  no  executor 
in  his  own  wrong,  where  there  is  either  a 
riglitful  executor  or  administrator;  and  it 
cannot  readily  be  seen,  how  any  necessity  in 
this  state  can  exist,  in  such  case,  for  treating 
any  person  as  such;  because  all  the  assets 
tan  be  rendered  available  for  the  payment  of 
debts,  by  a  resort  to  the  executor  or  admin- 
istrator; both  of  whom,  by  our  law,  are 
made  liable  by  bond  for  the  faithful  ad- 
ministration of  the  estate,  and  may  have 
remedy  against  any  stranger  who  shall  inter- 
meddle therewith." 

Under  the  Georgia  statute  governing  ex- 
ecutors de  son  tort  it  has  been  held  that 
where  a  rightful  legal  representative  has 
l)een  appointed  there  can  be  no  executor  dc 
son  tort.  VVillingham  v.  Rushing,  105  Ga. 
72,  31  S.  E.  130.  Compare  ITowland  v.  Dews, 
R.  M.  Charlt.  (Ga.)  388.  In  Willingham  v. 
Rushing,  supra,  it  was  said:  ''As  a  general 
rule,  at  common  law,  in  order  to  charge  one 
a«  executor  in  his  own  wrong,  it  was  neces- 
sary to  show  that  no  will  had  been  proved  or 
administration  granted  upon  the  estate. 
This,  however,  was  not  an  invariable  rule, 
as  one  expressly  claiming  to  act  as  executor, 
doing  an  act  which  an  executor  only  waf^ 
authorissed  to  perform,  became  chargeable  a^ 
im  executor  in  his  own  wrong,  notwithstand- 
ing that  there  was  a  lawfully  appointed  rep- 
resentative of  the  estate.  .  .  .  The  code 
of  this  state  declares  that,  'If  any  person, 
without  authority  of  law,  wrongfully  inter- 
meddles with,  or  converts  to  his  own  use,  the 
]ier8onalty  of  a  deceased  individual,  whose 
estate  has  no  legal  representative,  he  shall 
be  held  and  deiMued  an  executor  in  his  own 
wrong,  and  as  sucii  sliail  be  liable  to  the 
creditors  and  heirs  or  legatees  of  such  estate, 
for  double  t]^e  value  of  the  property  so  pos- 
sessed or  converted  by  hini;  nor  shall  such 
executor  be  allowed  to  set  otf  any  debt  difc» 
to  him  by  the  deceased,  or  voluntarily  paid 
by  him  out  of  the  assets.'  Civil  Code,  §  3310. 
Under  the  terms  of  this  section,  it  appears; 
that  no  person  can  be  charged  in  this  state 
as  executor  in  his  own  wrong  where  there  is 
a  lawfully  appointed  legal  representative  up- 
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on  the  estate.  If  there  is  no  legal  representa- 
tive upon  the  estate,  the  same  acts,  and  no 
others,  which  would  charge  him  at  common 
law  as  an  executor  in  his  own  wrong,  would 
charge  him  in  this  state  in  like  capacity." 

But  where  a  person  takes  poseessioA  of  the 
property  of  a  decedent  and  assumes  to  act  as 
executor  and  does  acts  which  only  an  executor 
can  do  he  will  be  held  chargeable  as  an 
executor  de  son  tort  even  though  a  rightful 
executor  or  administrator  exists.  Thus  in 
Read's  Case,  5  Coke  (Eng.)  33b  the  rule  was 
stated  as  follows:  "When  an  executor  is 
made,  and  he  proves  the  will,  or  takes  upon 
him  the  charge  of  the  will,  and  administers 
in  that  case,  if  a  stranger  takes  any  of  the 
goods,  and,  claiming  them  for  his  proper 
goods,  uses  and  disposes  of  them  as  his  own 
goods,  that  doth  not  make  him  in  construc- 
tion of  law  an  executor  of  his  wrong,  because 
there  is  another  executor  of  right  whom  he 
may  charge,  and  these  goods  which  arc  in 
such  case  taken  out  of  his  possession  after 
that  he  hath  administered,  are  assets  in  his 
hand;  but  although,  there  be  an  executor 
who  administers  yet  if  the  stranger  takes  the 
goods,  and  claiming  to  be  executor,  pays 
debts,  and  receives  debts,  or  pays  legacies,  ajid 
intermeddles  as  executor,  there,  for  such  ex- 
press administration  as  executor,  he  may  be 
charged  as  executor  of  his  own  wrong,  al- 
though there  be  another  executor  of  right." 

In  Chamberlayne  v.  Temple,  2  Rand.  (Va.) 
384,  14  Am.  Dec.  786,  the  court  stated  the 
rule  as  follows:  ''In  general,  when  tliere  is 
a  rightful  executor  or  administrator,  there 
cannot  be  an  executor  de  son  tort;  because, 
any  person,  having  possession  of  the  prop- 
erty of  the  deceased,  is  responsible  tlierefor 
to  the  rightful  executor  or  administrator,  and 
ought  not,  therefore,  to  be  responsible  to 
creditors  also.  Otherwise,  he  would  be 
doubly  chargeable.  But,  in  the  case  of  fraud- 
ulent conveyances^  the  donee  in  possession  Id 
an  executor  de  son  tort,  although  there  be  a 
rightful  executor  or  administrator.  For,  as 
he  cannot  be  made  responsible  therefor  .to 
the  rightful  executor  or  administrator,  the 
reason  of  the  general  rule  fails  in  that  case: 
and  if  the  donee  was  not,  in  such  case,  liable 
as  executor  de  son  tort,  the  creditor  would 
be  without  remedy." 

In  Hopkins  v.  Towns,  4  B.  Mon.  (Ky.) 
124,  39  Am.  Dec.  497,  it  was  held  that 
though  there  is  a  lawful  executor  in  another 
state  the  wrongful  holding  of  property  will 
constitute  the  holder  an  executor  de  son  tort. 

IV»  Acts  of  Particular  Clashes  of  Per- 

8(ni8. 

1.  SuRvrvixG  Spouse. 

Where  the  widow  of  a  decedent  takes  pos- 
session of  his  sfoods  merelv  to  care  for  and 
preserve  them  until  his  legal  representative 


is  appointed  and  qualifies  she  is  not  cliargo- 
abie  as  an  executrix  de  son  tort.  Thus  in 
Ward  V.  Bevill,  10  Ala.  197,  44  Am.  Dec. 
478,  it  was  held  that  a  wido^  might  live 
in  the  family  residence  and  take  possession 
and  care  of  her  deceased  husband's  estate 
prior  to  the  appointment  of  the  duly  qualified 
representatives  of  the  estate,  without  be- 
coming liable  as  an  executrix  de  son  tort. 
The  court  in  that  case  said:  "It  was  cer- 
tainlv  allowable  for  Mrs.  Watkins  to  con- 
tinue  her  residence  at  the  place  where  she 
lived  previous  to  her  husband's  death,  and 
to  have  taken  care  of  the  estate,  until  the 
appointment  of  a  personal  representative; 
and  when  administration  was  duly  committed 
to  herself  and  another,  the  law  would  refer 
the  possession  to  the  legal  title,  and  conse- 
quently regard  it  as  if  in  herself  and  ,  co- 
administrator. Her  possession  then  up  to 
the  time  that  she  was  dismissed  from  the  ad- 
ministration, might  be  ae<iounted  for  without 
treating  her  as  a  wrongdoer." 

In  Killebrew  v.  Murphy,  3  Heisk.  (Tenn.) 
546,  it  was  held  that  a  widow  named  as 
executrix,  but  who  had  been  unable  to  quali- 
fy on  account  of  the  civil  war,  could  not  be 
held  as  an  executrix  de  son  tort  for  taking 
charge  of  the  estate  and  managing  and  pre- 
serving it.  In  this  case  the  court  said:  "It 
follows,  that  .  .  .  defendant,  as  widow 
or  as  nominated  executrix  of  her  deceased 
husbandf  remained  legally  in  the  custody  and 
management  of  the  estate:  and  that  while 
her  leading  duty  as  such  custodian  or  bailee 
was  the  preservation  and  protection  of  the 
estate,  yet,  that  in  view  of  the  prevalence 
of  war,  the  supension  of  civil  law,  and  the 
probable  continuance  of  this  state  of  things, 
she  was  not  guilty  of  intermeddling,  so  as  to 
become  liable  as  an  executor  de  son  tort, 
in  continuing  to  keep  the  property  together, 
in  cultivating  the  lands,  in  selling  crops,  and 
in  doing  the  usual  acts  of  a  qualified  ex- 
ecutor. From  the  necessity  of  the  case,  being 
rightfully  in  possession,  being  the  nominated 
executrix,  and  having  an  inchoate  right,  nn- 
de)  the  will,  to  a  temporary  or  conditional 
interest  in  the  property,  she  would  have 
failed  in  her  duty  to  the  ultimate  beneficia- 
ries, if  she  had  abandoned  the  estate,  and 
failed  to  do  all  in  her  power  to  preserve  and 
protect  it,  until  civil  law  should  revive  and 
relieve  her  of  the  trust.  Her  execution  of 
the  trust,  therefore,  must  be  viewed  as  that 
of  a  trustee^  or  special  bailee,  acting  in  tlie 
discharge  of  rightful  authority,  and  not  that 
of  an  officious  intruder  into  the  estate." 

W^here  a  widow  kept  the  shop  of  her  de- 
ceased husband  open  but  conducted  no  busi- 
ness except  to  take  an  inventory  preparatory 
to  taking  out  administration  she  was  held 
not  to  be  chargeable  as  executrix  de  son 
tort.  8erle  v.  Waterworth,  4  M.  &  W.  ( Eng. ) 
9,  6  Dowl.  684,  2  Jr.  N.  S.  745. 
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But  where  a  widow  takes  posBeseion  of 
the  personal  property  of  her  deceased  husband 
and  appropriates  it  to  her  own  use,  dealing 
with  it  as  if  it  were  her  own,  she  thereby  be- 
comes an  executrix  de  son  tort.  Hawkins  v. 
Johnson,  4  Blackfi  (Eng.)  21;  Bchaffner  y. 
Grutzmaeher,  6  la.  137;  Madison  ▼.  Shockley, 
41  la.  451;  Lich  v.  Berncker,  34  Mo.  93; 
lippincott  V.  Shivers,  86  N.  J.  Eq.  409,  99 
Atl.  109;  Hubble  v.  Forgartie,  3  Rich.  L. 
413,  45  Am.  Dec.  775;  Brown  v.  Bibb,  2 
Cold.   (Tenn.)   434. 

So  where  a  testator  bequeathed  his  per- 
sonal property  to  bis  wife  for  the  use  of 
herself  and  children  but  subject  to  the  pay- 
ment of  his  debts,  and  she  took  posses>sion 
and  used  the  property  for  several  years  before 
the  qualification  of  a  legal  representative,  she 
was  held  to  be  liable  at  the  suit  of  the 
creditors  as  an  executrix  de  son  tort  and 
accountable  for  so  much  of  the  property  as 
she  had  appropriated.  Wilboum  v.  Wilbourn, 
48  Miss.  38,  wherein  it  was  said:  ''As  we 
hav.e  seen,  her  possession  and  appropriation 
of  the  property  and  its*  income,  put  her 
in  the  attitude  of  executor  de  son  tort,  and, 
as  such,  liable  to  creditors  or  the  administra- 
tor. The  fact  that  she  was  legatee  did  not, 
in  the  circumstances,  improve  her  condition. 
It  might  be  that  the  exact  measure  of  her 
accountability  would  be  the  value  of  the 
effects  consumed  and  the  hire  of  the  slaves. 
But  she  had  a  maintenance  out  of  the  estate 
for  several  years,  sold  two  or  more  lots  of 
cotton,  was  allowed  and  paid  by  the  ad- 
ministrator provisions  and  money  for  a  year's 
support,  and,  so  far  as  the  record  discloses, 
made  no  objection  to  the  appraisement  of 
the  cotton  and  its  sale  by  the  administrator 
as  assets  of  the  estate.  On  her  motion,  the 
estate  was  charged  with  the  rent  of  the  land. 
The  labor  that  produced  the  cotton  did  not 
belong  to  her.  She  is  accountable  to  the 
administrator  and  creditors,  either  for  the 
product  of  that  labor  or  for  the  rent  value 
of  the  slaves,  stock  and  implements  employed 
in  its  production.  The  administrator,  it  may 
be  inferred,  took  charge  of  the  cotton  with 
her  consent,  or  without  her  dissent:  its  value 
may  not  be  in  excess  or  might  fall  short  of 
what  she  would  owe;  as  executor  de  son 
tort,  she  is  charged  with  effects  consumed  in 
the  use,  and  with  hire." 

Where  a  widow  of  a  liquor  seller,  after  the 
death  of  her  husband,  took  charge  of  his 
business  and  continued  to  sell  tlie  liquor  left 
on  the  premises,  she  was  held  liable  as  an 
i^ecutrix  de  son  tort.  Keith  v.  Perks,  4  N. 
Bruns.  552. 

Under  the  doctrine  of  presumption  of  death 
from  unexplained  absence,  the  widow  of  a 
man  who  had  sailed  on  a  vessel,  which  had 
not  been  heard  of  for  such  length  of  time 
as  would   be  sufficient  to  allow  information 


to  be  received  fr(Mu  any  part  of  the  world 
to  which  the  vessel  or  persons  on  board  might 
have  been  expected  to  be  carried,  who-  took 
charge  of  his  estate,  collected  his  share  of 
the  insurance  on  the  vessel  and  appropriated 
and  distributed  the  proceeds  as  she  pleased, 
was  held  to  be  liable  as  an  executrix  ds  son 
tort,  and  the  fact  that  she  professed  to  act 
for  her  husband  on  the  supposition  that  he 
might  be  alive  did  not  relieve  her  from  lia^ 
bility.  White  v.  Mann,  26  Me.  861.  But  in 
Brown  v.  Benight,  3  Blackf.  (Ind.)  39,  23 
Am.  Dec.  373,  wherein  it  appeared  that  a  man 
started  off  on  a  trading  voyage  leaving  a 
wife  and  five  small  children,  and  he  never 
returned  home,  and  his  widow  during  the 
first  year  of  his  absence  and  without  any 
knowledge  of  his  death  used  what  estate  he 
had  left  for  the  support  of  herself  and 
children,  it  was  held  that  she  could  not  be 
charged  as  an  executrix  de  son  tort.  And 
in  Ginochio  v.  Porcella,  3  Bradf.  (N.  Y.)  277, 
wherein  it  appeared  that  the  widow  took  pos- 
session of  certain  money  as  agent  for  her 
husband  who  was  absent  on  a  voyage,  and 
before  she  had  knowledge  or  reason  to  know 
of  his  death,  it  was  held  that  she  was  not 
chargeable  as  executrix  de  son  tort. 

Where  a  man  died  leaving  only  a  small 
estate  and  his  widow,  without  taking  out  ad- 
ministration, sold  the  property  and  with  the 
proceeds  together  with  her  own  funds  paid 
certain  debts  of  the  estate,  it  was  held  that 
she  was  not  liable  as  an  executrix  de  son 
tort  to  a  creditor,  where  it  appeared  that 
the  cost  of  administration  if  taken  out  would 
have  amounted  to  more  than  the  assets  of 
the  estate  after  paying  the  preferred  claims, 
the  court  saying  that  the  law  saw  no  real 
injury  to  the  plaintiff  in  the  widow's  acts, 
as  he  would  have  received  nothing  if  ad- 
ministration had  been  taken  out  and  the 
estate  regularly  settled  according  to  law. 
Bogne  V.  Watrous,  50  Conn.  247,  22  Atl.  31. 
Similarly  in  Taylor  v.  Moore,  47  Conn.  278, 
it  appeared  that  a  man  died  leaving  no  prop- 
erty but  his  wearing  apparel.  His  widoM% 
without  taking  out  administration,  paid  out 
of  her  own  means  the  expenses  of  his  last 
sickness  and  of  his  burial  and  gave  to  his 
brother  a  suit  of  his  clothes  of  less  value 
tlian  the  amount  thus  paid  out  by  her.  Hold- 
ing that  she  had  not  made  herself  liable  as 
executrix  in  her  own  wrong  the  court  said: 
"The  rule  imposing  a  personal  responsibility 
upon  an  intermeddler  with  the  estate  of  a 
deceased  person  has  its  foundation  in  the  de- 
sire of  the  law  to  preserve  it  by  the  hands 
of  its  authorized  agents  nndiminished,  so 
that  first,  creditors,  second,  legatees,  and 
third,  heirs,  may  have  what  belongs  to  them, 
each  class  in  the  statutory  ordor  of  preced- 
ence. Therefore  every  unauthorized  person 
who  diverts  any  portion  of  the  assets  from 
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either  of  tlififie  classes,  or  who  applies  them  to 
cither  in  any  other  than  the  appointed  order, 
is  visited  with  a  penalty.  The  act  of  the 
defendant  is  not  within  the  reason  of  the 
rule.  The  court  below  having  omitted  a 
valuation  we  are  to  assume  that  a  suit  select- 
ed from  the  apparel  left  by  a  man  who  had 
no  other  property  would  produce  very  little 
when  reduced  to  money;  probably  not  suffici- 
ent to  pay  for  letters  of  administration;  not 
sufficient  even  for  the  charges  attendant  up- 
on the  specially  economical  mode  of  disposing 
of  small  estates  provided  by  statute;  certain- 
ly not  sufficient  for  funeral  charges.  In  ef- 
fect tlien,  she  made  an  addition  to  the  estate. 
The  law  not  seeing  in  such  acts  any  injury 
to  creditors  or  heirs  has  not  imdertaken  to 
prevent  them.  According  to  the  plaintiff's 
suggestion  the  apparel  must  either  be  kept 
to  be.  eaten  by  moths  or  the  value  of  it  must 
be  consumed  in  the  process  of  distribution; 
in  neither  case  to  the  benefit  of  himself  or 
any  other  creditor.  The  defendant  having  from 
her  own  money  paid  debts  due  from  the  es- 
tate to  preferred  creditors  to  a  larger  amount 
than  the  value  of  the  clothes  given  away,  in 
the  absence  of  any  claim  by  her  for  repay- 
ment has  not  intermeddled  with  the  estate  to 
the  injury  of  tlie  plaintiff,  a  eommon  creditor, 
and  is  not  liable  to  him  as  executrix  de  son 
tort." 

In  Siadall  v.  Campbell,  7  Gill  (Md.)  66, 
it  was  held  tliat  where  the  widow,  with  con- 
sent of  the  children,  received  and  distributed 
the  rents  of  the  property,  she  waa  not  charge- 
able as  an  executrix  de  son  tort.  And  in 
Pettengill  v.  Abbott,  167  Mass.  307,  45  N. 
E.  748,  it  was  held  that  for  the  widow  to 
purchase  a  burial  lot  out  of  the  funds  of 
her  deceased  husband  would  not  constitute  her 
an  executrix  de  son  tort. 

Likewise  where  a  widow  took  possession  of 
and  claimed  as  exempt  under  the  homestead 
act,  a  horse  formerly  belonging  to  her  de- 
ceased husband,  it  was  held  that  she  could 
not  be  held  liable  as  an  executrix  de  son  tort. 
Frierson  v.  Wesberry,  11  Rich.  L.  (S.  C.) 
353. 

And  in  Morris  v.  Lowe,  97  Tenn.  243,  36 
8.  W.  1098,  it  was  held  that  where  the  widow 
took,  possession  of  certain  property  held  by 
her  husband  as  bailee,  claiming  it  as  her 
own,  she  could  not  be  held  liable  as  executrix 
de  son  tort. 

Where  a  person  died  leaving  his  widow  and 
brotlier  as  executors  of  his  estate  and  the 
widow  subsequently  remarried  and  her  hus- 
band took  exclusive  possession  and  charge  of 
the  estate,  refusing  to  qualify  as  executor, 
it  was  held  that  he  was  chargeable  as  execu- 
tor de  son  tort.  Haigood  v.  Wells,  1  Hill 
£q.  (S.  C.)  59.  Likewise  where  the  husband 
on  the  death  of  his  wife  look  possession  and 
control  of  property  belonging  to  her  separate 


estate  it  was  held  tliat  he  was  liable  therefor 
as  executor  de  son  tort  as  the  suit  of  the 
duly  qualified  administrator  of  his  deceased 
wife's  estate.  Rougtell  v.  Strode,  126  Mo. 
App.  348,  103  S.  W.  510. 

A  husband  is  not  liable  as  an  executor 
de  son  tort  for  acts  of  his  wife  done  without 
his  knowledge;  but  where  he  advises  or  aids 
her  in  the  commission  of  the  wrongful  acts 
he  becomes  liable  as  a  principal,  and  if  tiic 
acts  would  be  sufficient  to  constitute  her  an 
executrix  de  son  tort,  he  becomes  liable  as 
such.  Hinds  v.  Jones,  48  Me.  348,  wherein 
it  was  said:  **The  unauthorised  acts  of  the 
wife,  committed  in  the  absence  of  her  husband 
and  without  his  knowledge,  do  not  .seem  to 
lay  the  foundation  for  any  such  conclusion, 
as  against  him.  They  authorize  no  such  pre- 
sumption. Such  acts  cannot  be  deemed  his 
acts,  within  the  meaning  of  our  statute,  nor 
of  the  common  law.  Any  legal  liability  for 
damages,  occasioned  thereby,  arising  wholly 
from  the  marital  relation,  if  any  such  liability 
exist,  does  not  make  them  his  acts.  He 
cannot,  therefore,  be  charged  as  an  executor 
de  son  tort  on  account  of  them.  It  would 
be  manifestly  unjust,  especially  since  our 
statute  depriving  the  husband  of  all  interest 
in  her  estate,  to  hold  him  liable  as  an 
executor  in  his  own  wrong,  for  tlie  acts  of 
his  wife  in  relation  to  all  such  property  of 
persons  deceased,  as  she  might  choose  to  in- 
terfere with,  or  claim  as  her  own,  by  reason 
of  heirship  or  otherwise,  without  his  knowl- 
edge or  consent.  ...  In  regard  to  the 
second  question,  there  can  be  i|o  doubt  but 
tlie  husband  is  to  be  regarded  as  having  him>' 
self  done  all  such  acts  as  were  committed  by 
the  wife,  with  his  assistance,  direction  or 
advice.  In  the  commission  of  such  tortious 
acts  all  who  participate  are  principals.  This 
is  the  well  settled  law  in  cases  of  trespass. 
Nor  is  it  necessary,  in  order  to  make  one  a 
principal,  that  he  have  a  manual  participa- 
tion in  the  act.  He  may  not  even  be  present. 
It  is  sufficient  if  iic  aid,  advise  or  direct. 
'J  he  acts  of  the  wife,  therefore,  when  com- 
mitted under  su(^  a  circumstances,  are  the 
acts  of  the  husband,  and  will  render  him  lia- 
ble as  executor  de  son  t^^rt  in  the  same  man- 
ner as  if  committed  by  himself." 

2.  Heir   or  Lc^atke. 

The  fact  that  a  person  intermeddling  with 
the  estate  of  a  decedent  is  an  heir  or  legatee 
will  not  excuse  him  from  liability  aa  an 
e.\ecutor  de  son  tort.  Truett  v.  Cumraons,  6 
111.  App.   73;   Wilson  v.  Davis,  37  Ind.  141. 

The  doctrine  as  to  the  effect  of  intermed- 
dling by  the  heirs  was  slated  in  Barron  v. 
Burnev,  38  Ga.  204,  as  follows:  "As  lietween 
tliemsclves,  we  see  no  objection  to  heirs-at- 
law,  who  are  all  sui   juris,  dispensing  with 
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administration  and  settling  the  estate  by  an 
agreement  among  themselves.  But  afi  against 
creditors,  it  thisy  do  this,  they  are  executors 
de  son  tort,  and  are  liable  as  sncb.  If  they 
have  converted  the  property,  they  are  resfpon- 
aible  for  it,  under  the  law  governing  suits 
against  executors  de  son  tort,  and  they  can- 
not escape  this  by  tumiiig  over  to  the  ad- 
ministrator, afterwards  appointed,  the  notes 
they  took  from  the  purcliasers.'' 

And  so  where  the  heirs  of  a  deceased  mort- 
gagee entered  the  mortgaged  premises  to  fore- 
close and  took  possession  of  the  rents  and 
proflts  it  was  held  that  they  M'&re  chargeable 
as  executors  de  son  tort  in  respect  to  what 
they  had  reeeived.  Haskins  v.  Hawkes,  108 
Mass.   379. 

Likewise  the  interest  of  a  son  in  a  growing 
crop  to  be  used  for  the  joint  support  df  his 
mother,  sisters  and  hims^f  has  been  held  not 
to  be  such  as  to  relieve  him  from  liability 
as  executor  de  son  tort  where  on  his  moth- 
er's death,  he  without  administration,  took 
possession  of  and  sold  the  crop.  Scmmes  v. 
Porter,  Dud.  (Qa.y  167. 

In  Emery  v.  Berry,  28  N.  H.  473,  61  Am. 
Dec.  622,  it  was  held  that  a  father,  who 
received  money  belonging  to  tire  estate  of  his 
deceased  son  and  which  was  sent  him  from 
another  state  without  explanation  further 
than  that  it  had  belonged  to  his  son,  and  who 
refused  to  surrender  the  property  or  to  take 
ont  letters  of  administration,  was  liable  as 
an  executor  de  son  tort. 

However,  taking  possession  of  the  property 
and  nsi»g  a  portion  of  it  for  the  preservation 
of  the  remainder  does  not  constitute  an  heir 
an  executor  de  son  tort.  Barron  v.  Burney, 
38  Ga.  264,  wherein  it  was  said :  "They  did 
not  wrongfully  intermeddle,  so  long  as  tiiey 
merely  preoerved  the  property  or  used  it 
for  the  twelve  months'  support.  We  agree 
with  the  court  below,  that  if  they  had  simply 
^ised  the  property  to  mipply  the  widow  with 
her  year's  support,  allowed  her  by  law,  and 
to  take  eare  and  keep  in  good  condition  the 
negroes  and  stock,  they  would  not  be  liable. 
As  they  were  the  heirs*at-law,  their  inter- 
ference was  not  tortious  nor  meddlesome,  and 
if  they  did  not  convert  the  property  otherwise 
than  to  preserve  it,  and  to' support  the  widow, 
they  did  not  act  wrongfully.'* 

8.  Grantee  ob  IXoivee  of  Decede:^t. 

Whether  a  person  in  possession  or  taking 
possessieik  of  the  goods  of  a  decedent  claim- 
ing title  under  a  gift  or  conveyance  from  the 
decedent,  thereby  becomes  liable  as  an  execu'> 
tor  de  son  tort  in  respect  to  such  goods  de- 
pends entirely  on  the  validity  of  the  gift 
or  c<mveyance.  It  cannot  be  said  that  a  per* 
800  holding  the  property  of  a  decedent  under 
a  valid   gift  or   conveyance  is   a  wrongful 


intermeddler  and  as  such  chargeable  as-  an 
executor  de  son  tort.  Mills  v.  Mills,  115  N.  Y. 
80,  21  N.  £.  714;  Debesse  v.  Ni^kier,  1  Me^ 
€ord  L.   (S.  C.)   106,  10  Am.  Dec.  668. 

In  Winchester  v.  Gaddy,  72  N.  G.  115, 
wherein  it  appeared  that  property  sold  by  the 
testator  in  his  lifetime  was  exempt  from 
exeeution  so  that  a  valid  voluntary  con- 
veyance of  it  could  be  made,  it  was  held  that 
the  possession  of  the  grantee  under  the  deed 
did  not  render  him  liable  as  an  executor  de 
soil  tort. 

iSo  in  O'Reilly  v.  Hendricks,  2  Smedes  &  M. 
(Miss.)  388,  wherein  it  appeared  that  certain 
property  was  delivered  to  a  surety  to  in- 
demnify iiim  on  his  contract  of  suretyship, 
with  verbal  authority  to  sell'  in  case  of  lia- 
bility on  the  contract,  and,  after  the  death 
of  the  principal,  the  swrety  having  become 
liable  on  the  contract  and  discharged  the 
same,  sold  the  property  to  indemnify  himself, 
it  was  held  that  a  creditor  of  the  principal 
could  not  maintain  an  action  against  the 
surety  as  an  executor  in  his  own  wrong. 
•  In  Cook  V.  Sanders,  15  Rich.  L.  (8.  G.) 
63,  04  Am,  Dec.  139,  wherein  it  appeared  that 
the  person  sought  to  be  Charged  as  an  ex- 
ecutor de  son  tort  bought  and  paid  for  cer- 
tain articles  of  furniture  during  the  lifetime 
of  tlie  decedent  but  allowed  them  to  remain 
in  her  possession  and  at  her  request  received 
back  to  money  to  be  kept  and  appropriated 
to  eertam  uses  for  her  benefit,  it  was  held 
•that  by  taking  possession  of  the  articles  of 
furniture  after  the  decedent's  death  he  did 
no  become  an  executor  de  son  tort. 

Similarly  in  Morrill  v.  Morrill,  13  Me.  415,. 
wherein  it  appeared  that  a  father  made  a  vol- 
untary conveyanee  of  real  and  personal  prop- 
erty to  his  son,  and  the  son  during  the  life- 
time of  the  father  sold  and  disposed  of  all 
the  personal  property  so  conveyed  to  him, 
the  court  held  that  since  it  did  not  appear 
that  the  son  had  interfered  with  any  property 
which  belonged  to  the  intestate  at  the  time 
of  his  death  he  could  not  be  charged  as  an 
executor  in  his  own  wrong. 

In  Selleck  v.  Rusco,  46  Conn.  870,  wherein 
it  appeared  that  an  order  given  by  the  teatator 
for  the  payment  of  a  deposit  in  a  savings 
hank  in  another  state  was  executed  after  his 
death  on  the  authority  of  his  executor,  the 
court  answering  a  contention  that  the  payee 
was  an  executor  de  son  tort  said:  "The 
defendant  in  this  case  did  not,  according  to 
his  claim,  receive  this  money  from  the  savings 
bank  as  money  due  the  estate,  but  as  his 
own:  and  it  was  paid  to  him  by  the  bank 
at  tlie  request  of  Wakeman,  tfie  rightful 
exeoutor.  Indeed,  it  can  hardly  be  i^nid  that 
the  defendant  collected  the  money  from  tlie 
savings  bank  at  all.  It  wa»  substantially  a 
delivery  of  the  amount  to  the  rightful  ex- 
ecutor, and  a  delivery  hv  him  to  the  defend- 
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ant.  It  IB  very  clear  that  the  executor  had 
a  right  to  receive  in  thiB  state  any  assets 
of  the  estate  voluntarily  delivered  to  him, 
and  that,  so  long  as  creditors  here  did  not 
interpose  to  prevent  it,  the  payment  of  the 
money  to  hi)n  in  this  case  would  have  been 
a  lawful  payment  by  the  savings  bank,  and 
there  can  be  no  substantial  difference  between 
a  payment  made  directly  to  the  executor  and 
one  made  at  his  request  to  the  defendant. 
We  think  it  clear  that  the  act  of  the  defend- 
ant in  receiving  the  money  was  not,  in  the 
circumstances,  such  an  act  of  intermeddling 
with  the  assets  of  the  estate  as  made  him 
liable  as  executor  in  his  own  wrong."  And 
«ee  the  reported  case  where  it  is  held  that 
one  obtaining  money  on  a  forged  order  could 
not   be   held   as    an    executor    de    son   tort. 

Where  the  husband  of  a  granddaughter  of 
the  decedent  took  possession  of  property  un- 
der valid  deed  made  by  his  wife's  grand- 
fatlier  during  his  lifetime  by  which  he 
granted  the  property  to  his  granddaughter 
it  was  held  that  the  possession  on  the  part 
of  the  husband  was  not  sufficient  in  law  to 
constitute  him  an  executor  de  son  tort.  Pe- 
ters y.  Breckenridge,  2  Cranch  C.  0.  518,  10 
Fed.  Cas.  No.  11,030. 

Even  though  the  instrument  conveying  the 
property  to  the  person  taking  posseRsion 
proves  to  be  invalid,  if  possession  was  taken 
in  good  faith  no  liability  as  executor  de  son 
tort  arises.  Chattanooga  Stove  Co.  v.  Adams, 
81  Ga.  310,  6  S.  E.  695,  wherein  it  appeared 
that  the  decedent  made  a  deed  of  assignment 
which  was  invalid  because  of  a  defect  in  the 
affidavit  as  to  the  list  of  creditors.  Hold- 
ing that  the  acceptance  of  the  trust  and  its 
partial  execution  by  the  sale  of  some  of  the 
property  and  the  application  of  the  proceeds 
to  the  payment  of  debts,  being  done  in 
good  faith,  did  not  constitute  the  trustee  an 
executor  de  son  tort,  the  court  said:  "It  is 
not  a  case  where  a  person  intermeddles  after 
the  death  of  the  owner  of  the  goods,  but 
where  the  owner  himself,  under  a  deed  which 
both  thought  was  sufficient,  put  Adams  in 
possession  before  his  death.  We  do  not  think, 
under  this  state  of  facts,  that  Adains  was 
liable  as  executor  de  son  tort,  although  the 
deed  under  which  he  acted  may  have  been 
void  on  account  of  a  defect  in  the  affidavit.^' 

However,  where  a  gift  or  conveyance  is 
void  because  made  in  fraud  of  creditors  of  the 
decedent  the  possession  of  the  donee  or 
grantee  is  wrongful  and  the  holder  may  be 
held  liable  as  an  executor  de  son  tort.  Dens- 
ler  V.  Edwards,  6  Ala.  31:  Trippe  v.  Ward, 
2  Ga.  304;  Clayton  v.  Tucker,  20  Ga.  452; 
Howland  v.  Dews,  R.  M.  Charlt.  (Ga.)  383; 
Hopkins  v.  Towns.  4  B.  Mon.  (Ky.)  124,  39 
Am.  Dec.  407;  Allen  v.  Kimball,  l.>  Mc.  116; 
Dorsey  v.  Smithson,  6  Har.  &  J.  (Md.)  61; 
Baumgartner  v.  Haas,   68  Md.   32,   11   Atl. 


588;  Garner  v.  Lyies,  35  Miss.  176;  Ellis  v. 
McGee,  63  Miss.  168 ;  Foster  y.  Nowlin,  4  Mo. 
18 ;  Norfleet  v.  Riddick,  14  N.  C.  221,  22  Am. 
Dec.  717;  Stockton  v.  Wilson,  3  Pen.  k  W. 
(Pa.)  129;  Crunkleton  v.  Wilson,  1  Bc^wne 
(Pa.)  361;  Tucker  v.  Williams,  Dud.  U 
(S.  C.)  329,  31  Am.  Dec.  561;  Edwards  y. 
Harben,  2  T.  R.  (Eng.)  587,  1  Rev.  Rep.  548. 
Compare  King  v.  Lyman,  1  Root  (Conn.) 
104.  Thus  it  has  been  held  that  the  grand- 
father of  an  infant  grantee  under  a  fraudu- 
lent conveyance,  who  takes  possession  of  the 
goods  assigned  for  the  use  and  benetit  of  the 
infant,  might  be  held  responsible  as  an  execu- 
tor de  son  tort.  Bailey  v.  Miller,  27  N.  C. 
444,  44  Am.  Dec.  47.  So  where  a  person 
in  his  lifetime,  in  fraud  of  his  creditors, 
had  made  a  donation  of  his  effects  to  his 
children,  it  was  Iield  that  after  the  grantor's 
death  a  creditor  who  had  recovered  against 
his  rightful  administrator  might  file  his 
bill  in  chancery  against  the  donees,  on  the 
ground  that  in  the  case  of  fraudulent  con- 
veyances, the  donee  in  possession  was  an 
executor  de  son  tort.  Chamberlayne  v.  Tem- 
ple, 2  Rand.  (Va.)  384,  14  Am.  Dec.  786. 
And  in  Gleaton  v.  Lewis,  24  Ga.  209,  it  waa 
held  that  the  receipt  of  a  gift  on  the  day 
before  the  donor's  death  constituted  the 
donee  an  executor  de  son  tort  where  there 
were  creditors. 

Where  on  the  death  of  a  mortgagor  the 
mortgagees  appointed  an  agent  to  take  pos- 
session of  the  mortgaged  goods  and  sell  the 
same  it  was  held  tliat  tlie  agent  was  liable 
as  an  executor  de  son  tort  as  to  thje  exceed 
of  the  goods  or  proceeds  over  the  mortgage 
debt.  Ex  p.  Davega,  31  S.  C.  413,  10  S.  £. 
72. 

WHiere  the  testator  had  eonfessed  a  fraud- 
ulent judgment  to  defeat  his  creditors,  and 
his  goods  were  bought  by  the  judgment  cred- 
itor under  a  sale  on  the  execution,  it  waa 
considered  by  the  court  as  clear  that  a  cred- 
itor might  maintain  an  action  against  the 
fraudulent  vendee  as  an  executor  in  his  own 
wrong.  Osborne  v.  Moss,  7  Johns.  (N.  Y.) 
161,  5  Am.  Dec.  252. 

But  a  person  who  sets  up  a  claim  against 
the  estate  of  a  decedent  under  a  fraudulent 
conveyance  and  by  asserting  hia  claim  at  a 
sale  of  the  property  under  an  execution 
causes  the  price  to  be  depressed  is  not  an 
executor  de  son  tort.  Barnard  v.  Gregory, 
14  N.  C.  223,  wherein  it  was  said:  "An  execu- 
tor of  his  own  wrong  is  defined  to  be  a  person, 
who  without  any  authority  intermeddles  with 
tlie  e^ate  of  the  deceased,  and  does  such 
acts  as  properly  belong  to  the  office  of  an 
executor  or  adniinJMtrator.  (Went  Off.  of 
Ex.  ]71.)  And  by  stat.  43  FAiz.  ch.  8,  he  is 
declared  to  be  an  executor  of  his  own  wrong, 
who  holds  any  goods  of,  or  who  owes  any 
d^btt  to,  the  intestate,  for  which  he  holds  ft 
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frauduJent  release  or  discharge^  and  without 
6tt^   yaluable  oon^  deration  ^aa  ehall  amoniKt 
to  the  value  of  the  same  goods  or  debts  or 
thereabouts.     But  I  am  not  aware  that  it 
has   even  been  adjudged,  that  a  person  was 
an  executor  of  his  own  wrong,  who  has  not 
intermeddled  with  the  estate  of  the  deceased, 
or  who  does  not  hold  any  ol  his  estate  in 
his   hands,   but  who  only   sets   up  a  claim 
against  the  estate,  although  that  claim  may 
not  be  a  valid,  but  in  truth  a  fraudulent,  one. 
Thia  may  have  been  the  defendant's  case,  but 
it  has  not  been  proved.    It  is  not  stated,  al- 
thoug'h  pirobably  the  fact  was  so,  that  Rob- 
rrte'  estate  was  insolvent.    Nor  has  it  been 
made    to   appear    that   the  defendant's   un- 
rcigistered  bill  of  sale  was  fraudulent.    To  be 
sure  it  appears  that  he  had  not  all  confidence 
in    it,   when  he  purchased   the  title  of   the 
peraon  who  bid  off-  the  negro.    Be  that  as  it 
may,  I  think  the  judge  did  not  err  when  he 
decided,  that  althongh  the  bill  of  sale  was 
fraadulent,  and  although  the  defendant  for- 
bid the  sale,  claiming  under  it,  and  tliereby 
caaaed  the  property  to  sell  for  a  less  price, 
yet  that  did  not  constitute  him  an  executor 
of  his  own  wrong.^ 

It  has  been  held  that  the  doctrine  that 
whoe  a  pierson  dviing  his  Uftthne  makes  a 
fraudulent  conveyance  of  his  property  the 
person  to  whom  the  conveyanee  is  made  may, 
after  his  death,  be  charged  as  ^cecutor  de 
son  tort,  has  no  application  to  cases  of 
colhision  between  the  rightful  represeatatiTe 
and  a  third  person;  Simonton  v.  McLaae,  25 
Ala.   359. 

4.  AOEXT    OF    l!9TESHEDDLER. 

Whether  acting  as  the  agent  of  one  who 
wrcmgfully  intermbddles  witii  the  estate  of  a 
deceased  person  will  constitute  the  person  so 
acting  an  executor  de  son  tort  seenta  to  de- 
pend largely  on  the  nature  of  the  act  of  inter- 
ference, though  the  oases  are  not  in  entire 
accord  on  this  point.  In  some  eases  it  has 
been  held  that  the  wrongful  intermeddling 
with  the  estate  of  a  deceased  person  would 
constitute  the  intermeddler  an  executor  de 
son  tort  even  though  he  was  acting  only  as 
the  agent  of  the  widow.  Thus  in  Bryant  v. 
Helton,  66  Ga.  477,  tt  was  held  thai  where 
the  father  of  the  widow  at  her  request  sold 
certain  ootton  belonging  to  the  estate  of  the 
decedent  and  turned  over  the  proceeds  to  her 
he  thar^y  became  an  executor  de  son  tort. 

In  Stevenson  t.  Valentine,  27  Neb.  338,  48 
X.  W.  1€7»  it  was  held  that  an  attorney  at 
law,  who,  with  full  knowledge  that  his  client 
was  without  authority,  at  her  direction  took 
possession  of  the  personal  property  of  an 
intestate  and  converted  it  into  money  paying 
the  proceeds  to  his  client,  was  liable  as  an 
execntor  de  son  tort.     Nor  did   good   faith 


in  his  dealings  with  his  client  relieve  him 
from  liability,  the  court  saying  on  this 
point:  ^^Xhere  is  no  suspicion  but  that  he 
acted  in  the  best  of  faith  toward  his  client, 
and  that  he  paid  over  to  her  all  he  received, 
less  his  reasonable  fees  and  charges.  But 
that  could  not  exonerate  him  if  he  acted  with 
full  knowledge  of  the  rights  of  the  represen- 
tative ol  the  estate  of  the  deceased  Gay — and 
of  the  absence  of  right  on  the  part  of  his 
client." 

So  in  Sharland  v.  Mildon,  5  Hare  (£ng.) 
469,  10.  Jur.  77a,  15  L.  J.  Ch.  434,  it  was  held 
that  a  person  employed  by  the  widow  to  col- 
lect the  debts  due  the  estate  of  the  decedent, 
which  he  did,  paying  the  proceeds  over  to  the 
widow,  became  liable  as  an  executor  de  son 
tort. 

In  Leach  v.  Prebstcr,  35  Ind.  415,  it  was 
held  that  a  person  acting  under  the  direction 
of  the  >vidow,  who  only  had  a  life  interest  in 
tlie  property  of  her  deceased  husband,  in 
selling  part  of  the  property  and  paying  debts 
and  investing  tlie  proceeds  for  her,  was  liable 
as  an  executor  de  son  tort. 

But  see  Brown  v.  Sullivau,  22  Ind.  350,  85 
Am.  Dec.  421,  wherein  it  was  held  that  the 
taking  possession  of  property  at  the  request 
of  the  widow  of  the  decesjsed,  for  the  purpose 
of  takii^  care  of  it,  did  not  make  one  liable 
as  an  executor  de  son  tort. 

On  the  other  hand  it  has  been  held  that 
where  a  person  acts  solely  as  the  agent 
or  servant  of  another  he  cannot  be  held 
liable  as  an  executor  de  son  tort.  Thus  in 
Magner  v.  Kyan,  19  Mo.  196,  it  was  hold 
that  a  person,  who  hady  by  direction  of  the 
widow,  sold  certain  goods  and  paid  over  to 
her  the  proceeds,  was  not  liable  as  an  execu- 
tor de  sou  tort,  and  that  no  one  was  liable 
as  such  for  acts  in  reference  to  the  admin- 
istration of  an  estate,  which  he  had  done 
merely  as  the  servant  of  aaother. 

In  Upchurch  v,  Norsworthy,  15  Ala.  706, 
it  was  held  that  one  acting  as  the  agent  of 
the  widow,  who  sold  personalty  and  paid  the 
proceeds  over  to  the  widow  before  there  was 
any  administration  on  the  estate,  could  not 
be  held  liable  as  an  executor  de  son  tort. 

In  Givens  v.  Higgins,  4  McGord  L,  (S.  G.) 
286,  17  Am.  Dec.  742,  it  was  held  that  one 
acting  as  the  agent  for  the  widow,  and  not 
knowing  in  what  character  she  was  acting, 
would  be  considered  as  her  agent  merely  and 
not  as  exercising  such  control  over  the  funds 
of  the  estate  as  to  make  himself  liable.  In 
tiiat  case  the  defendant  had,  by  direction  of 
tlie  widow,  transferred  certain  property  of  the 
deceased  in  payment  of  one  of  his  debts. 

So  in  Outlaw  v.  Farmer,  71  N.  C.  31,  where 
it  appeared  that  the  next  of  kin  appointed 
agents  to  sell  the  property,  which  they  did, 
taking  a  bond  for  tlie  purchase  price,  it 
was   held   in   a   suit   on   tlie   bond   that  the 
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obligors  could  not  maintain  that  the  bond  was 
void  because  given  to  executors  de  son  tort, 
since  one  acting  for  the  next  of  kin  could 
not  be  held  liable  as  an  executor  de  son  tort 
where  the  estate  was  solvent  and  there  were 
no  creditors. 

In  Padget  v.  Priest,  2  T.  R.  (Eng.)  97,  1 
Rev.  Rep.  440,  Mr.  Justice  Buller  intimated 
that  if  the  defendant  had  acted  merely  as 
the  servant  of  another,  he  could  not  be  held 
liable  as  executor  de  son  tort. 

That  the  liability  of  a  person  acting  as 
the  servant  or  agent  of  another  as  an  execu- 
tor de  son  tort  depends  largely  on  the  nature 
of  the  act  of  intermeddling,  was  pointed  out 
in  Perkins  v.  Ladd,  114  Mass.  420,  19  Am. 
Rep.  374,  wherein  the  court  said:  **Upon 
the  death  of  a  person,  a  short  time  must 
necessarily  elapse  before  title  to  bis  personal 
property  can  be  acquired  by  the  issue  of  let- 
ters testamentary  or  of  administration. 
Within  tiiis  period,  however,  many  acts  must 
be  done  if  such  property  is  to  be  suitably 
preserved.  Groods  must  be  stored,  animals 
fed  and  cared  for,  and  perishable  property 
must  be  disposed  of.  As  by  Gen.  Stats,  c.  94, 
§  1,  the  widow,  or  next  of  kin,  or  both,  as 
the  probate  court  shall  see  fit,  are  entitled 
to  the  administration,  no  person  can  be  more 
suitable  than  the  widow  to  take  such  tempo- 
rary charge  of  tiie  property.  We  are  to 
consider  whether  one  who  aids  her  in  this, 
acting  simply  as  her  servant  and  agent,  be- 
comes liable  for  the  value  of  the  goods  which 
he  thus  assists  her  in  caring  for,  and,  when 
the  property  is  perishable,  in  disposing  of." 
After  reviewing  Givens  v.  Higgins,  and  Mag- 
ner  v.  Ryan,  supra,  it  was  said:  "The  rules 
against  intermeddling  with  the  estates  of  de- 
ceased persons  are  important,  as  the  interval 
of  time  between  the  decease  and  the  appoint- 
ment of  an  administrator  affords  opiportuni- 
ties  of  which  evil-disposed  or  even  intru- 
sive and  officious  persons  should  not  be 
allowed  to  take  advantage,  by  interfering  with 
the  administration  of  the  person  who  may 
thereafter  be  appointed.  When,  however,  one 
can  show  (and  thin  is  all  that  is  requisite 
in  order  to  sustain  the  ruling  of  the  presiding 
judge)  that  he  has  acted  in  good  faith,  at  the 
request  of  the  party  entitled  to  administra- 
tion, in  doing  an  act  in  disposing  of  perish- 
able property  apparently  necessary  for  the 
purpose  of  having  its  proceeds  reach  those 
entitled  to  tliem,  and  has  paid  over  the  pro- 
ceeds to  the  party  at  whose  request  he  has 
thus  acted,  he  is  not  responsible  for  a  wrong 
ful  conversion  of  the  property. 
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person  an  executor  de  son  tort.  Boring  v. 
Jo>be  (Tenn.)  5<^  S.  W.  763;  Armstrong  v. 
Armstrong,  44  U.  C.  Q.  B.  «15;  Sykes  v. 
Sykes,  L.  R.  6  C.  P.  (Eng.)  113,  39  L.  J.  C. 
P.  179,  22  L.  T,  N.  S.  236,  18  W.  R.  551; 
Hall  V.  Elliot,  1  Peake  N.  P.  (1795  ed.) 
(Eng.)   86. 

Holding  that  a  person  acting  as  the  agent 
of  the  rightful  executor  could  not  be  an 
executor  de  son  tort  on  the  ground  that 
there  could  not  be  a  rightful  executor  and 
an  executor  de  son  tort  at  the  same  time»  the 
court  in  Tomlin  v.  Beck,  T.  R.  (Eng.)  438, 
said:  "There  eannot  be  an  executor  de  son 
tort  constituted  by  intermeddiing  with  the 
assets  of  a  testator,  ^^iien  there  is  a  rightful 
executor  acting  in  the  administration  of  those 
assets.  An  executor  de  son  tort  can  be  only 
where  no  person  is  clothed  w^ith  the  character 
of  rightful  executor.  If  a  stranger  possessch 
himself  of  any  part  of  the  assets  in  the  life- 
time of  the  rightful  executors^  the  only  effect 
of  his  intermeddling  is  to  create  a  privity 
between  him  and  those  who  have  the  legal 
interest  in  the  estate,  and  to  make  him  re- 
sponsible to  them.  Were  the  mere  poaseasion 
of  assets  to  constitute  a  man  exeoatar  de  son 
tort,  tliere  might  be,  at  one  and  the  aame 
time,  both  a  rightful  executor  and  an  execu- 
tor de  son  tort — ^the  former  deriving  hia  title 
from  the  will  which  he  had  proved — the  lat- 
ter clothed  witjii  his  character  by  virtue  of  his 
having  part  ol  the  assets  in  hia  hands;  and 
if  portions  of  the  effects  of  the  deceased 
could  be  traced  into  the  possession  of  twenty 
or  more  persons,  each  of  them  would,  ufxm 
that  principle,  be  an  executor  de  son  tort. 
Though  Beck,  the  father,  some  time  before 
his  death,  handed  over  the  residue  of  the 
assets  to  his  son,  he  eould  not  make  an 
assignment  of  the  executorship,  or  devest 
himself  of  his  own  responsibility;  and  if 
there  had  been  twenty  individuals  employed 
by  him»  who  had  received  and  acted  in  the 
admin  iatrstion  of  the  assets^  thev  would  have 
been  accountable  to  him,  and  he  to  the  es- 
tate. The  defendant's  possession  of  the  as- 
sets having  taken  place  in  the  lifetime  of  his 
father,  he  must,  if  he  ever  was  executor  de 
son  tort  to  Southwell,  Imve  been  so  during 
the  life  of  the  rightful  executor.  It  is  clear, 
therefore,  that  he  neveV  was  in  any  manner 
clothed  with  the  character  of  executor.  He 
was  merely  an  agent,  who,  at  the  executors' 
request,  took  upon  himself  the  active  duty  of 
administering  the  balance  of  this  small  es- 
tate. That  does  not  make  him  accountable 
for  all  the  unadministered  assets  of  South- 
well." 

6.  Agent  of  Dbcbdent. 


Acts  done  as  the  agent  ol  the  rightful  exec-  Where  a  person  was  at^ting  as  the  lawful 

utor   or    administrator   cannot    constitute   a      agent  of  the  deceased  during  his  life  he  will 
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sot  be  held  liable  as  an  executor  de  son  tort 
by  naaon  of  that  f act,  nor  i^ill  tbe  completion 
of  tbe   transaction   after   the   death   of  the 
decedent   render   him   bo   liable.     Turner   v. 
Oiild,  12  N.  C.  25,  17  Am.  Dec  655.    In  that 
ease  it  appeared  that  an  agent  appointed  bj 
the  decedent  to  sell  land  made  the  sale  dur- 
ing the  decedent's  lifetime  but  collected  the 
proceeds   after  his  deatli.     The  court  said: 
''I   am    of    opinion    that    the    collection    by 
the  defendant,  after  the  death  of  his  princi* 
pal,  of  debts  due  on  sales  made  by  him,  as 
agent,    in    his  priaci pal's   lifetime,  does  not 
make  him  an  executor  of  his  own  wrong.    The 
collection    of  the  money  has  a  reference  to 
the  agency y  and  must  be  considered  as  the 
completion  of  an  ad,  proper  and  lawhjl  in  its 
commencenient,  and  it  does  not  depend  on  the 
strict  question  of  right,  whether  the  agent 
had  an  authority  to  make  the  oollectton;  a 
oolorable  one  will  do,  by  which  a  character 
is  given  to  the  transaction,  showing  that  it 
was  not  done  as  an  executor,  or  as  one  per- 
forming  the  will   of  the   deceased.     1   Ssp. 
(Eng.)    336.     But  I  am  rather  disposed  to 
think  that  the  receipt  of  this  money  is  not 
only  colorably  right,  but  actually  so,  and  that 
a  payment  made  by  the  purohaser,  without 
directions   to   the   contrary,    is   a   discharge 
from  the  debt,  and  if  so,  it  is  not  an  officious 
intermeddling;  for  it  would  be  strange,  if  an 
act  lor  which  an  authority  exists  will  make 
a  person    executor  of   Ms   own    wrong.     A 
sense   of    duty,   Tcry   probably,   induced   the 
collection  of  the  money.    The  sale  was  made 
by  the  defendant,  and  he  might  hold  himself 
bound  to  omit  no  reasonable  exertion,  that 
the  proceeds   should  be  forthcoming  to  the 
rightful  owner,  when  he  should  be  called  on, 
for  an  account  of  his  agency.    It  is  entirely 
unlike  the  case  of  Padget  r.  Priest  4b  Porter, 
2  D.  &  E.  97,  where  the  sale  was  made  after 
the    principal's    death,    at    which    time    the 
authority  ceased.     If  the  debt  arising  from 
the  sale   had   depended   on   the  contract  of 
sale  only,  it  is  not  to  be  questioned  but  that 
the   rightful    administrator    could    have   re« 
covered  on   the  oontiaet;    but  if  the   agent 
had  taken  a  bond  or  note  payable  to  himself, 
I  cannot  see  how  the  administrator,-  or  any 
other  person  but  the  defendant,  could  liave 
(mforeed  payment;  and-  if  so,  there  oannot  be 
the  least   pretense   of  charging  him   as   an 
oiectttor  of  his  own  wrong." 

In  Debesse  v.  Napier,  1  MoCord  Ir.  (S.  C.) 
106, 10  Am.  Dee.  658,  wherein  it  appeared  that- 
A  person  during  his  lifetime  gave  an  order 
on  his  agent  in  favor  of  a  third  person,  whidi 
order  was  presented  and  accepted  by  the 
agent  before  the  principal's  death  but  the 
goods  were  sold  and  the  order  paid  after 
the  death,  it  was  held  that  the  transaction 
(instituted  an  afasigttmcnt  and  the  agent 
could  not  be  held  liable,  as  an  executor  de 


MOn  tort  for  selling  the  goods  aad  paying  the 
debts. 

So,  where  a  person  had  possession  of  certain 
notes  for  collection  as  agent  his  continued 
possession  after  the  death  of  the  owner  of 
the  notes  did  not  make  him  aa  executor  de 
son  tort,  wheie  no  demand  was  ever  made 
on  him  for  them  by  the  administrator.  Darr 
V.  Darr,  59  la.  81,  12  N.  W.  765. 

But  in  Root  v.  Geiger,  07  Mass.  178,  it  was 
held  that  a  person  having  possession  of  a- 
promissory  note  before  death  of  the  owner 
who  retained  it  without  making  any  eftort 
to  collect  it  was  so  chargeable. 

7.  EXficutroa  oa   AninNisTBAToa   IlleoalIiT 

AppoiNrrBD. 

It  16  generally  held  that  a  person  taking 
po&se.sHion  of  the  property  of  a  decedent  claim- 
ing the  right  to  do  so  as  an  executor  or  ad- 
ministrator, but  whose  appointment  or  quali- 
fication is  void,  thereby  becomes  an  executor 
de  son  tort.    Jennings  v.  Smith,  232  Fed.  921. 

So  it  has  been  held  that  a  public  admin- 
istrator who  took  charge  of  a  decedent's  estate 
without  authority  is  liable  to  the  lawfully 
appointed  administrator  as  an  executor  de 
son  tort,  but  if  the  evidence  shows  that  he 
took  possession  of  the  estate  lawfully,  or  un- 
der color  of  title,  in  good  faith  believing  his 
title  to  be  superior  to  that  of  the  lawful  rep- 
resentative, he  cannot  be  so  held,  although  his 
title  proves  to  be  indefensible.  In  re  Berger, 
152  Mo.  App.  fi63,  133  S.  W.  96.  Similarly 
in  Bradley  v.  Corn,  31  Pa.  St.  522,  wherein 
the  administration  bond  was  held  to  be  void 
for  the  failure  of  one  of  the  sureties  to  exe- 
cute, it  was  held  that  the  person  dieting  under; 
the  letters  of  administration  must  be  con- 
sidered an  executor  de  son  tort. 

Where  one  named  as  executor  in  a  will 
which  proved  to  be  invalid  took  possession 
of  the  assets  of  the  estate  and  paid  some  of 
the  debts  it  was  held  that  he  thereby  became 
an  executor  de  son  tort.  Howell  v.  Swith, 
2  McCord   (S.  C.)    516. 

WJiere  the  testator  left  his  will  with  a  per- 
son who  after  his  death  filed  it  and  ha4  it 
recorded  by  the  ordinary,  but  took  out  no 
letters  with  the  will  annexed,  nor  any  other 
legal  authority  to  administer  on  the  estate, 
but  did  take  possession  of  the  estate,  it  was 
held  that  he  became  charg«?able  as  executor 
de  son  tort.    Morrow  v.  Cloud,  77  Ga.  114. 

8,  KxBcuTOB  oa  Administrator  of  Executor 

DE  Son  Tort.. 

The  few  cases  in  which  the  question  has 
arisen  do  not  agree  as  to  whether  one  who 
administers  the  estate  of  an  executor  de 
son  tort  thereby  himself  becomes  an  executor 
de  son  tort.  Thus  in  Alfriend  v.  Daniel,  48 
Oa.   154,    it   was   said:    "The  theory   of   an 
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executorship  de  son  tort,  is  that  if  one  med* 
dies  with  the  property  of  a  dead  man,  it  is  a 
fair  presumption  that  there  is  a  will  and 
that  the  meddler  is  executor.  But  if  the 
holder  have  the  possession  under  a  claim  of 
right,  however  that  claim  may,  in  fact,  be 
defective,  or  only  that  it  be  not  fraudulent, 
he  is  not  executor  de  son  tort.  1  Esp.  ( Eng. ) 
335.  The  defendant  here  had  a  right,  nay,  it 
was  his  duty,  as  administrator,  to  take  pos- 
session of  this  property.  He  found  it  among 
the  effects  of  his  intestate,  and  if  he  had 
failed  to  take  charge  of  it  he  would  have  been 
liable  for  any  harm  that  might  come  to  it. 
An  executor  de  son  tort  is  in  some  sense, 
especially  under  our  law,  a  criminal.  He  is 
subject,  under  section  2406  of  our  Revised 
Code,  to  a  penalty;  and  it  would  be  outra- 
geous to  charge  a  man  with  a  penalty  for 
doing  that  which  it  was  his  duty  to  do.  As 
administrator,  the  defendant  is  liable  for  any 
malfeasance  of  his  intestate,  but  this  action 
is  against  liim  as  an  individual.  We  do  not 
think  his  acts  make  him  liable  as  executor 
de  son  tort,  for  the  simple  reason  that  in  his 
taking  possession  he  did  not  take  it  as  the 
property  of  the  deceased  but  as  the  property 
of  Mrs.  Daniel,  whose  legal  representative 
he  is.  He  stands  as  to  it  just  as  one  would 
who  had  bought  from  her.  The  law  casts  the 
title  on  him  as  a  purchaser.  If  the  title  be 
bad,  the  property  may  be  recovered  from  him, 
but  he  has  not  by  performing  his  simple 
duty  as  administrator  made  himself  liable  as 
executor  de  son  tort." 

But  in  McMorine  v.  Storey,  20  N.  C.  329, 
34  Am.  Dec.  374,  it  was  held  that  one  who 
administered  on  the  estate  of  a  fraudulent 
assignee  and  took  possession  of  the  goods 
assigned,  might  on  the  death  of  the  assignor 
be  held  in  an  action  by  creditors  of  the  latter, 
as  an  executor  de  son  tort. 

9.   FOBEIGN    EXBCUTOB. 

The  courts  are  not  agreed  as  to  whether  a 
foreign  executor  or  administrator  'vho  takes 
possession  of  the  goods  of  a  decedent  in  an- 
other state  without  first  proving  the  will  or 
qualifying  in  that  state,  becomes  an  executor 
de  son  tort.  In  Campbell  v.  Sheldon,  13 
Pick.  (Mass.)  8,  it  was  held  that  if  a  foreign 
executor  takes  possession  of  the  property 
in  another  state  before  proving  the  will  in 
that  state  he  is  chargeable  as  an  executor  de 
son  tort. 

In  Campbell  y.  Tousey,  7  Cow.  (N.  Y.)  64, 
the  facts  and  an  instruction  applying  the 
rule  were  set  out  bv  the  court  as  follows: 
"The  testator  resided  and  died  in  Pennsyl- 
vania, and  there  the  will  was  proved.  The 
defendant  received  nesets  of  the  estate  in 
Pennsylvania,  and  brought  them  with  him 
into  this  state.     He  &lso,  in  this  state,  re- 


ceived debts  due  to  the  testator  to  a  consid' 
erable  amount.  The  judge  charged  the  jury, 
that  the  defendant  was  liable  for  all  the 
assets  which  he  still  retained  in  his  hands, 
or  which  he  had  exp^ded  or  disposed  of  in 
this  state,  unless  in  the  due  course  of  ad- 
ministration, whether  they  were  received  in 
this  state,  or  originally  received  in  Pennsyl- 
vania, and  brought  from  there  here.  That 
the  fact  of  his  having  been  appointed  execu- 
tor in  Pennsylvania,  would  not,  of  itself, 
protect  him  here;  but  that  it  was  ittcumbent 
on  him  to  show,  that  the  assets  which  he  had 
received  in  Pennsylvania  and  brought  into 
this  state,  as  well  as  those  which  he  had 
received  here,  had  been  disposed  of  in  a  due 
course  of  administration  in  Pennsylvania,  or 
in  the  payment  of  the  debts  of  the  testator  in 
this  state.  That  having  failed  to  do  either, 
he  was  liable  as  executor  de  son  tort,  to  the 
amount  of  those  assets.  We  see  no  error  in 
this  charge  of  the  jitdge.  If  a  foreign  execu- 
tor is  liable  to  be  sued  here,  of  which  we 
apprehend  there  can  be  no  question,  he  mu«t, 
from  the  very  nature  of  the  ease,  prima  facie, 
be  responsible  for  the  assets  which  are  shown 
to  have  been  in  his  possession  within  thia 
state.  No  matter  where  they  may  have  been 
received.  And  in  order  to  discliarge  himeelf 
from  that  responsibility,  he  must  show  that 
those  assets  have  been  applied  in  a  due  course 
of  administration  to  the  payment  of  the  debts 
ol  the  tefttator.  It  is  the  only  way  in  which 
an  executor,  under  such  circumstances,  can 
be  reached.  He  cannot  be  compelled  to  ac- 
count here,  even  in  relation  to  the  assets 
received  in  this  state;  for  having  taken  no 
letters  of  administration  here,  he  is  not  amen- 
able in  that  way  to  any  of  our  courts.  He 
cannot  be  reached  in  Pennsylvania,  because 
both  hi.^  person  and  the  assets  are  bejrond  its 
jurisdiction;  and  if  he  is  not  liable  when 
sued  here,  for  the  assets  received  there,  he 
never  can  be  compelled  to  apply  them  to  the 
debts  of  his  testator." 

On  the  other  hand  it  has  been  held  that 
a  foreign  administrator  reoehring  the  goods 
of  an  intestate  without  having  qualified  in 
the  state  of  receipt  is  not  liable  as  an  ex- 
ecutor de  son  tort.  Marcy  v.  Marcy,  32  Conn. 
308,  wherein  it  was  sadd:  "The  doctrine  that 
anyone  who  intermeddles  with  the  goods  of 
a  deceased  person,  and  does  such  acts  as 
belong  to  the  office  of  an  executor  without 
taking  out  administration,  becomes  charge- 
able and  may  be  sued  as  executor,  is  ground- 
ed in  the  common  law,  declared  in  this  state 
by  statute,  and  perfectly  well  settled  in  this 
court.  The  law  considers  and  treats  him  as 
having  'intruded  into  the  oflice/  and  estopped 
himself  from  denying  that  ije  is  execr.tor. 
The  major  premise  of  the  plaintiff  is  there- 
fore undeniably  true.  But  his  minor  premise, 
which  is,  in  substance,  that  an  executor  ap* 
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pointed  and  qualified  in  another  state,  is 
auch  an  entire  stranger  to  the  assets  of  his 
testator  which  were  situate  or  owing  in  this 
fltate  at  the  time  of  his  death,  that  be  be* 
comes  an  intermeddler  if  be  removes  or  ool- 
lects  them  without  taking  administration 
here,  is  not  true.  Nor  would  all  his  eon- 
clusiona  follow  if  it  were.  The  executor  is 
not  a  stranger  to  the  property,  and  cannot 
be  an  intermeddler.'' 

Where  pereons  appointed  as  administrators 
of  the  estate  of  a  citizen  of  New  York  by  a 
dnly  authorized  court  of  that  state,  adminis* 
tered  on  the  estate  and  paid  on  the  assets 
according  to  the  orders  of  court  it  was  held 
that  they  could  not  be  held  as  executors  de 
8on  tort  at  the  suit  of  creditor  of  the  de- 
cedent in  Canada.  Jessup  v.  Simpson,  14 
U.  C.  Q.  B.  2i;i,  wherein  the  court  said: 
*'I  cannot  see,  under  these  circumstances, 
how  the  defendants  can  be  held  accountable 
as  executors  in  their  own  wrong,  in  dealing 
vith  monies  which  came  into  their  hands  by 
the  express  sanction  of  a  competent  court  in  a 
foreign  country,  and  which  are  shown  to  have 
been  applied,  under  the  direction  of  that 
court  within  that  country,  to  the  payment  of 
debts  due  by  the  testator.  I  do  not  appro* 
head  that  it  can  make  any  difference  that  the 
debt  paid  was  due  to  one  of  tlie  defendants. 
Any  other  parties  could  have  claimed  to 
share  in  the  assets  in  proportion  to  their 
debts;  and  had  the  whole  amount  been  paid 
In  satisfaction  of  the  debt  of  any  person 
other  than  one  of  the  defendants,  the  dia< 
charge  under  the  law  of  the  state  of  New 
York  would  equally  preclude  the  plaintiff 
from  calling  the  defendants  to  account  in 
this  province." 

But  a  person  who  becomes  an  executor  de 
son  tort  in  a  foreign  state,  may  be  so  held 
in  another  state  to  which  he  removes  with 
the  goods.  Garuthers  v.  Moore,  1  Tenn.  Cas. 
60,  wherein  it  was  said:  *'It  is  insisted,  that 
as  the  defendant  obtained  possession  of  tlie 
property  in  Mississippi  and  brought  it  to 
Tennessee,  he  is  not  liable  as  executor  de  son 
tort  here.  It  is  assumed  that  a  rightful  ad- 
nunistrator  collecting  assets  in  another  state 
snd  bringing  them  here,  is  not  liable  to  be 
sued  here  as  executor  of  his  own  wrong;  and, 
as  a  consequence  of  this  proposition,  it  is 
insisted  that  a  wrongdoer  obtaining  posses- 
sion  of  assets  in  a  foreign  state  and  bringing 
them  here,  cannot  be  chargeable  here  as  ex- 
ecutor de  son  tort,  because  he  is  liable  to  the 
foreign  representative  for  the  property  so 
taken.  We  concur  with  the  counsel  for  the 
plaintiff  in  error,  that  a  foreign  administra- 
tor collecting  assets  belonging  to  his  intes- 
tate, where  such  administration  was  granted, 
and  bringing  them  here,  is  not  liable  to  bj 
sued  here  as  executor  de  son  tort.  ...  In 
such  case  the  administrator  ha.s  the  rightful 


possession  of  the  goods,  and  he  i&,  for  the 
purposes  of  his  trust,  owner  of  the  goods. 
If  a  wrongdoer  gets  possession  of  the  goods 
which  have  been  in  possession  of  the  admin- 
istrator, and  takes  them  to  a  foreign  state, 
the  administrator  may  maintain  a  suit  in  his 
own  name,  in  such  foreign  state,  for  the 
recovery  of  such  goods.  ...  It  would 
seem,  therefore,  that  as  his  possession  of 
goods  collected  in  the  jurisdiction  where  his 
administration  w^as  granted  is  rightful,  he 
cannot  be  held  liable  as  executor  de  son  tort 
in  another  counlrv  to  which  he  may  take 
the  goods.  But  the  question  whether  a  party 
who  has  intermeddled  with  the  goods  of  a 
decedent  in  a  foreign  state,  and  brings  tliem 
here,  is  liable  as  executor  de  son  tort,  is  a 
very  different  one  from  wliat  we  have  con- 
sidered above.  In  the  case  of  an  executor 
de  son  tort  abroad,  bringing  the  goods  here, 
there  is  no  ground  upon  which  to  protect  him 
from  liability  as  executor  de  son  tort.  He 
is  a  wrongdoer  in  getting  the  property  in 
possessioBf  and  he  continues  a  wrongdoer 
so  long  as  he  retains  it,  and  may  be  made 
liable  as  executor  of  his  own  wrong,  wher- 
ever he  may  be  found  with  it.  .  .  .  It  may 
be  very  true,  as  is  argued,  that  the  defend- 
ant might  be  h^d  liable  in  Mississippi  to  the 
rightful  administrator  there,  for  this  prop- 
erty, and  that  debts  paid  by  him  here  would 
not  be  allowed  him  by  the  courts  of  that 
state;  and  thus,  being  found  in  that  state, 
and  sued,  he  would  be  compelled  to  account 
twice  for  the  same  property.  This  will  be 
his  misfortune,  should  he  go  to  Mississippi 
and  subject  himself  to  suit  there;  but  it  is 
no  reason  why  he  shall  not  be  held  to  account 
here — as  he  has  the  property  in  possession 
by  wrong  in  this  state,  and  there  are  cred- 
itors here  seeking  satisfaction." 

F.  Particular  Acts. 

m 

1.  Taking    Possession   of    Property   Gen- 
erally. 

Probably  the  most  common  form  of  inter- 
meddling is  the  taking  possession  of  the 
assets  of  a  decedent  without  administration 
and  managing  and  controlling  the  property 
as  if  the  taker  had  been  duly  appointed  and 
qualified  as  the  legal  representative.  In  snch 
cases  it  is  generally  held,  except  where  there 
are  special  extenuating  circumstances,  tliat 
the  taker  thereby  constitutes  liimself  an 
exe<!utor  de  son  tort.  Johnston  v.  Duncan,  3 
Litt.  (Ky.)  163,  14  Am.  Dec.  54;  Lrown 
V.  Durbin,  6  J.  J.  Marsh.  (Ky.)  170;  Clark 
V.  Pishon,  31  Me.  503:  Hagthorp  v.  Hook,  1 
Gill  &  J.  (Md.)  270;  Glenn  v.  Smith,  2  Gill 
&  J.  (Md.)  493,  20  Am.  Dec.  452;  McGill 
V.  O'Connell,  33  N.  J.  Eq.  268;  Scoville  v. 
Post,  3  Edw.  (N.  Y.)  203;  Samuel  v.  Morris, 
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6  C.  &  P.  620,  25  E.  C.  L.  665;  Hobby  v. 
Ruell,  1  C.  &  R.  716,  47  E.  C.  L.  716;  Curtis 
V.  Vernon,  3  T.  R.  (Eng.)  587;  In  re  Lovett, 
3  Ch.  D.  (Eng.)  198;  Garth  v.  Taylor,  Freem. 
K.  B.  (Eng.)  261;  Cottle  v.  Aldrich,  4  M.  & 
S.  176,  1  Stark  37,  2  E.  C.  L.  24.  The  quali^ 
fications  of  the  foregoing  general  rale  are 
discussed  in  the  following  subdivisions  of  this 
note. 

2.  Act  Done  unber  CaLOR  of  Title. 

The  taking  possession  of  the  property  of  a 
deceased  person  under  the  erroneous  belief 
that  a  right  to  possession  exists,  does  not 
constitute  the  taker  an  executor  de  son  tort, 
provided  there  be  colorable  ground  for  his 
elaini  and  he  acts  in  good  faith  in  enforcing 
it.  Thus  in  Densler  v.  Edwards,  5  Ala.  31, 
the  court,  holding  that  a  person  taking  pos- 
(session  of  the  goods  of  a  decedent  under  a 
claim  which  was  colorable  could  not  be 
cliarged  as  an  executor  de  son  tort,  said: 
''If  a  person  sets  up  in  himsislf  a  colorable 
title  to  the  goods  of  the  deceased,  as  wlicre 
he  claims  a  lien  upon  tl>em,  though  he  may 
not  be  able  to  make  out  his  title  completely, 
he  will  not  be  deemed  an  executor  de  son  tort. 
.  .  .  It  requires  that  the  claim  under 
which  possession  is  taken  of  the  goods  left 
by  a  deceased  person  shall  be  at  least  color- 
able and  fair.  By  this  we  are:  to  understand 
that  there  is  some  pretense  for  its  assertion, 
and  th,at  the  party  setting  it  up  was  in 
fluenced  in  his  acts  by  fair  and  honest  in- 
tentions." 

In  Willingham  v.  Rushing,  105  Ga.  72,  31 
S.  E.  130,  wherein  it  appeared  tnat  a  factor 
liad  sold  certain  cotton  placed  with  him  by 
the  decedent  under  claim  of  a  factor's  -inter- 
est therein,  the  court  applying  the  exception 
that  acts  done  under  color  of  title  do  not 
constitute  one  an  executor  d«i  son  tort  said: 
"But  even  if  the  power  of  the  factor  to  sell 
is  terminated  by  the  death  of  the  principal, 
it  does  not  follow  that  a  sale  by  him  for  the 
purpose  of  reimbursing  himself  for  advances 
made  and  expenses  incurred  would  neces- 
sarily render  him  liable  as  an  executor  in 
his  own  wrong.  ...  If  Willingham  had 
no  authority  to  sell  under  the  law,  still  if 
he  acted  in  good  faith,  without  any  fraud, 
under  what  he  believed  to  be  a  right  resting 
in  him,  for  the  purpose  of  protecting  his  own 
interests,  as  well  as  the  interests  of  the  estate 
of  his  deceased  customer,  then,  although  he 
might  be  liable  as  a  factor  for  having  ex- 
ceeded his  authority  and  for  having  dis- 
obeyed instructions,  such  acts  cannot  charge 
him  as  executor  in  his  own  wrong  and  place 
upon  him  tlie  penalty  of  double  the  value  of 
the  goods  dealt   with.'' 

In  Claussen  v.  Lafien/.,  4  G.  Greene   (la.) 
224,  it  wan  said  in  answer  to  the  contention 


tliat  the  taking  poflBes^on  <rf  landa  by  the 
second  husband  constituted  him  an  executor 
de  son  tort:  "The  avermeots  in  the  petition 
do  not  even  intimate  facts  which  could  make 
defendant  an  executor  de  son  tort.  They 
merely  show  that  he  took  possession  of  the 
property  by  virtue  of  his  marriage  to  the 
mother  of  the  infant  heirs.  His  wife  had  her 
interest  in  the  property  as  dowereas,  and  he 
as  her  husband  acquired  an  interest  in  her 
property.  There  was  then  some  color  of  title 
for  his  possession.  It  is  not  pretended  that 
he  or  his  wife  claimed  under  any  fraudulent 
conveyance.  A  party  in  possession  of  prop- 
erty under  color  of  title,  cannot  be  regarded 
as   an   executor   de   son   tort." 

So  taking  possession  of  mortgaged  prop- 
erty as  the  assignee  of  a  mortgagee  and  of 
the  note  secured  thereby  was  held  in  Smith 
V.  Porter,  35  Me.  287,  not  to  constitute  the 
assignee  an  executor  de  son  tort,  the  court 
saying:  '*By  purchasing  tlie  note  of  Betsey 
Titlton,  with  the  mortgage  of  the  oxen  by 
which  that  note  was  secured,  the  defendant 
was  subrogated  to  her  rig-hts  as  mortgagee. 
This  gave  him  the  right  to  have  possession 
of  the  oxen,  but  not  to  sell  them,  before  the 
mortgage  had  been  legally  foreclosed.  Tak- 
ing possession  under  this  mortgage  would 
not  render  him  liable  in  this  aetion^  for  one 
who  takes  possession  under  a  fair  claim  of 
right  is  not  chargeable  as  executor  de  eon 
tort." 

In  Ward  v.  Beviil,  10  Ala.  197,  44  Am.  Dec. 
478,  it  was  said:  ''In  determining  her  lia- 
bility as  an  executor  de  son  tort,  it  is  not 
indispensable  to  the  success  of  the  defense; 
that  her  right  to  the  slave  should  be  de- 
fensible. It  is  enough  as  we  have  seen,  that 
the  possession  should  have  been  taken  or 
retained  under  colt>r  of-  title,  and  in  good 
faith,  under  an  opinien  honestly  entertained 
that  it  was  paoramount  to  the  title  of  the 
lawful  administrator  of  the  deceased."  And 
so  in  Femings  v.  Jarrat,  1  Esp.  (Eng.)  335, 
where  the  person  sought  to  be  held  as  ex- 
ecutor de  son  tort  took  possession  of  a  ship 
belonging  to  the  decedent  under  claim  of  a 
lien,  it  was  held  that  he  was  not  so  liable. 
In  this  case  the  court  said:  ''In  a  question 
of  the  nature  of  the  present,  he  would  not 
inquire .  whether  the  plaintiff  had  conformed 
to  all  the  requisites  necessary  to  complete 
his  title;  that  if  the  defendant  came  to  the 
possession  by  color  of  a  legal  title,  though  he 
had  not  made  out  such  title  completely  in 
every  respect,  he  should  not  be  deemed  an 
executor  de  son  tort." 

But  where  a  father  at  the  request  of  his 
son  took  cliarge  and  possession  of  the  sonV 
personal  estate,  after  the  lattcr's  death,  and 
attempted  to  distribute  it  Sn  accordance 
with  the  expresed  desire  of  the  son,  which 
however  was  contrary  to  the  provisions  of 
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the  statnte  governing  the  distrilmtioii  of  the 
etsate  of  an  intefstate,  he  was  held  in  Rohn 
y.  Rohn,  204  111.  184,  9%  N.  £.  369,  96  Am. 
St.  Rep.  186,  to  occupy  the  poeition  and  to  be 
sebject  to  the  liabilitiee  of  an  executor  de 
ton  tort. 

^  while  collecting  the  aBsets  of  an  estate 
und  holding  the  same  for  the  benefit  of  the 
heirs  with  their  consent  does  not  constitute 
one  an  executor  de  son  tort,  to  pay  over  the 
tsscts  to  a  part  of  the  heirs  without  the 
eonwnt  of  all  will  so  charge  him.  Wiley  t. 
Truet't,  12  Ga.  588,  wherein  the  court  said: 
"If  a  man  has  some  color  to  intermeddle  with 
the  goods  of  an  intestate,  but  exct'ods  liis  au- 
thority, that  makes  him  executor  de  son 
tort." 

3.  Act  Prompted  by  Kindness  or  Ciiaritt. 

One  of  the  chief  exceptions  to  the  strict 
rale  holding  any  intermeddler  with  the  estate 
of  a  decedent  before  administration  to  be 
sn  executor  de  son  tort  and  universally 
recognised  by  the  courts  is,  that  where  the 
act  done  is  prompted  by  motives  of  kindness 
or  charity  and  for  the  preservation  of  the 
estate  the  person  so  acting  will  not  be  held 
responsible  as  an  executor  de  son  tort.  Brown 
T.  SiiltivBTi,  22  Ind.  369,  85  Am.  Dec.  421; 
Harrietm  v.  Rowley,  4  Ves.  Jr.  (Kng.) 
212.  In  Rohn  v.  Rohn,  204  111.  184,  68^ 
X.  £.  360,  98  Am.  St.  Rep.  185,  tlie  acts 
of  kindness  or  charity  permissible  without 
charging  one  as  an  executor  de  son  tort 
were  stated  as  follows:  "The  acts  done 
merely  from  kindness  and  charity,' and  for  no 
other  purpose,  which  do  not  create  a  lia- 
bility, as  we  understand  it,  are  limited  to 
such  acta  as  directing  a  funeral,  payment  of 
funeral  expenses,  and  the  preservation  of  the 
estate  from  loss  or  waste,  and  the  like." 

In  Graves  v.  Poage,  17  Mo.  91,  the  facts  as 
!^tatcd  by  the  court  were  as  follows:  "Graves, 
the  intestate,  and  Poage,  the  defendant,  to* 
gether  with  the  brother  of  Poage,  were  at 
work  in  California,  digging  for  gold  in  a 
common  adventure,  and  sharing  their  gains. 
They  lived  t<^ether  in  a  tent,  in  a  wild, 
unsettled  part  of  that  country.  They  were 
all  citizens  of  Monroe  county,  in  this  state, 
and  had  not  changed  their  domicil.  Graves 
became  sick,  and  received  all  the  attention 
vhieh  the  condition  of  the  Poages  admitted, 
aad  when  he  died,  he  was  interred  by  tl>em. 
A  physician  had  been  procured  to  visit  him. 
CTpon  hfs  death,  he  left  in  the  tent  occupied 
by  himself  and  his  associates,  gold  to  the 
Jtmount  at  value  of  thirteen  or  fourteen  hun- 
dred dollars,  some  wearing  apparel  and  other 
«mall  articles.  The  two  PoageA,  upon  the 
death  of  Graves,  determined  to  return  t6 
Missouri,  and  the  defendant  sold  the  wearing 
apparel  and  other  personalty  of  Graves, 
Ann.  Cas.  1917B. — 2. 


which  was  supposed  not  to  be  worth  the 
trouble  and  expense  of  transportation,  and 
taking  the  gold  of  Graves  to  a  place  called 
Georgetown,  he  caused  it  to  be  weighed  and 
the  value  ascertained,  and  a  memorandum 
thereof  to  be  made  by  persons  who  were  ac- 
quaintances of  Graves  and  residents  of  the 
same  county  in  this  state.  Upon  a  consulta- 
tion with  those  acquaintances  of  Graves,  it 
was  thought  best  that  the  defendant  should 
bring  the  gold  home  to  the  family  of  Graves 
in  Missouri,  and  accordingly,  after  paying  the 
expenses  of  his  sickness  and  interment,  the 
defendant  started  home  with  the  gold  put 
into  a  hand  trunk,  in  which  was  carried 
the  gold  belonging  to  himself  and  his  brotli- 
er,  and  that  belonging  to  some  other  persons 
who  traveled  in  the  same  company,  as  well 
as  gold  he  was  bringing  home  to  other  per- 
sons here.  The  evidence  shows  the  care  taken 
ot  the  trunk  and  its  contents,  and  the  manner 
in  which  the  different  parcels  were  distin- 
guished from  each  other  by  being  in  different 
bags.  At  New  Orleans,  the  state  room  on 
the  steamboat  in  which  the  defendant  and 
his  companions  had  taken  their  passage  was 
entered,  the  trunk  broken  open,  and  the  gold 
of  Graves  was  stolen."  Holding  that  these 
acts  were  not  sufficient  under  the  circum- 
stances to  constitute  the  defendant  an  execu- 
tor de  son  tort  it  was  said:  **The  common 
law,  while  it  makes  a  man  an  executor  de 
son  tort  by  slight  intermeddling  with  the 
goods  of  a  deceased  person,  when  the  acts  arc 
of  a  character  that  can  only  be  properly  done 
by  an  executor,  yet  it  does  not  impose  the 
hazard  of  such  executorship  upon  a  man  who 
merely  discharges  the  duties  of  kindness  and 
charity,  *such  las  locking  up  tlie  goods  for 
preservation,  directing  the  funeral  in  a  man- 
ner suitable  to  the  estate  wliich  is  left,  and 
defrtiying  t^e  expenses  of  such  funeral  hi  my- 
self, or  out  of  the  effects  of  the  deceased, 
making  an  inventory  of  his  property,  feeding 
his  cattle,  repairing  his  houses,  or  providing 
necessaries  ibr  his  children.'  1  Williams  on 
Executors,  214.  The  instances  of  exemption 
here  given  are  but  examples,  and  from  tlieni 
we  can  see  the  application  of  the  principle  to 
a  case  like  the  present.  Although  some  of 
the  acts  of  the  defendant,  such  as  selling  the 
wearing  apparel  of  the  deceased,  would  give 
him  the  character  of  executor  de  son  tort,  if 
done  in  a  regularly  organized  community, 
livtVig  imder  the  common  law,  yet  in  the  cir- 
cumstances in  which  the  defendant  was 
placed,  in  a  part  of  Oalifornia  where  there 
was  no  civil  organization,  the  act  was  one  of 
kindness,  exposing  the  defendant  to  no  haz- 
ard in  the  law.  It  is  apparent,  in  the  whole 
ease,  that  the  defendant  was  endeavoring  to 
bring  the  effects  of  tl>e  deceased  to  be  ad- 
ministered and  disposed  of  according  to  the 
law  of  Missouri,  the  place  of  his  domicil.  and 
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whatever  might  be  the  right  of  an  adminis- 
trator in  California^  if  there  had  been  one>  to 
complain  of  the  defendant  for  attempting  to 
remove  the  effects,  the  administrator  here, 
under  the  circumstanceB  of  this  case,  cannot 
hold  the  defendant  responsible  for  the  mere 
act  of  removal.*' 

Where  it  appeared  that  certain  goods  of 
the  decedent  consisting  of  household  fur- 
niture were  sent  to  the  house  of  a  friend 
of  the  family  by  the  minor  daughter  of  the 
decedent  and  stored  by  him  for  her  use  and 
benefit  the  court  refused  to  set  aside  a  ver- 
dict in  his  favor  rendered  in  an  action 
against  him  as  executor  de  son  tort  by  a 
creditor  of  the  estate.  Bacon  v.  Parker,  12 
Conn.  212.  The  court  in  that  case  set  out 
the  facts  and  its  reasons  for  declaring  that  the 
person  holding  the  goods  was  not  an  executor 
de  son  tort  as  follows:  "That  the  defendant' 
had  in  his  posse^'sion  a  small  amount  of  goods 
belonging  to  the  deceased,  was  admitted;  and 
the  material  question  before  the  jury  was, 
what  was  the  character  of  his  possession? 
Did  he  so  deal  with  them,  as  within  the  prin- 
ciples of  law  before  stated,  to  render  him- 
self liable  as  an  executor  de  sou  tort?  There 
was  no  proof  that  they  were  brought  to  his 
house,  by  his  procurement,  or  at  his  request. 
On  the  contrary,  the  daughter  of  the  deceased 
procured  them  to  be  conveyed  thither,  not  for 
the  benefit  of  the  defendant,  that  we  know; 
but  as  the  jury  might  well  enough  infer, 
for  safekeeping  only.  The  mother  had  died; 
and,  as  we  suppose,  had  left  no  other  than 
this  one  minor  daughter,  whose  duty  it  was, 
or  who  had  the  power,  to  take  charge  of  this 
pittance  of  property,  and  preserve  it  for 
creditors.  It  was  very  proper  that  the  de- 
fendant, at  the  daughter's  request,  should 
take  charge  of  and  secure  it;  and  if  this  was 
all  he  did,  he  did  not  thereby  subject  himself 
to  the  demands  of  creditors,  as  executor  in 
his  own  wrong.  It  does  not  appear,  by  any 
certain  evidence,  that  he  interfered  with  it, 
in  any  other  way;  or  that  he  ever,  either  be- 
fore or  since,  converted  it  to  his  own  use. 
He  said,  to  be  sure,  if  the  plaintiff's  witness 
correct Iv  understood  his  confessions,  that  he 
thought  the  property  ought  to  belong  to  him ; 
but  he  did  not  distinctly  make  any  claim  to 
it  as  his.  He  refused  to  administer  upon  it. 
Tliis  he  might  well  do;  and  indeed,  it  does 
not  appear  that  the  defendant  had  any  right 
to  administer,  either  as  being  of  kin  to  the 
deceased  or  as  creditor.  He  refused  to  per- 
mit the  plaintiff  to  take  an  inventory  of  the 
goods:  but  the  plaintiff  was  neither  an  ex- 
ecutor nor  admin  iHtrator,  and  could  not  legal- 
ly claim  a  riglit  thus  to  interfere  with  them. 
Upon  the  whole,  although  we  mighty  and 
probably  should,  on  the  trial  of  this  action, 
with  this  evid^ce  before  us,  have  differed  in 
opinion   with   the  jury,   yet  we  cannot  say. 


that  the  case  was  so  clear  of  all  doubt,  and 
the  verdict  so  manifestly  and  palpably  against 
the  weight  of  evidence,  as  to  call  for  so 
strong  an  exercise  of  judicial  prerogative, 
or  discretion,  as  the  plaintiff  claims  at  our 
hands.  For  the  jury  may  have  found  very 
plausible  reason,  from  the  evidence  detailed 
upon  this  motion,  for  believing  that  the  de- 
fendant's control  over  these  goods  was  in- 
duced by  motives  of  charity  alone,  rather 
than  by  any  intention  to  embezzle  them,  or 
otherwise  improperly  to  withdraw  them  from 
the  creditors  of  the  deceased." 

In  the  case  of  In  re  Ralston,  158  Pa.  St. 
645,  it  was  held  that  one  who  failed  to  quali- 
fy as  executor  but  paid  the  funeral  expenses 
out  of  his  own  money  could  not  be  held  as 
an  executor  de  son  tort. 

However,  it  has  been  held  that  expenses 
of  the  last  sickness  of  the  decedent  cannot 
be  classed  with  the  funeral  expenses  which 
a  stranger  may  pay  out  of  money  of  the 
estate  coming  into  his  hands  without  ren- 
dering himself  liable  as  an  executor  de  son 
tort.  Bennett  v.  Ives,  30  Conn.  329,  wherein 
the  court  said:  "If  in  the  case  at  bar  the 
payment  of  the  sexton's  bill  had  exhausted 
the  whole  estate,  the  defendant  would  have 
had  a  good  defense  because  of  the  priority 
to  which  the  sexton  for  such  expenses  was 
entitled.  But  the  bill  paid  to  the  friends 
of  the  deceased  was  a  debt  of  the  same  degree 
as  the  plaintiff's,  and  entitled  to  no  priority 
or  preference  before  it,  both  of  them  being 
for  the  expenses  of  the  last  sickness  of  the 
deceased." 

4.  Collex;ting   Deqt. 

For  a  stranger  to  the  estate  of  a  decedent, 
without  letters  of  administration,  to  collect 
a  debt  due  the  decedent  and  give  a  receipt 
therefor,  is  a  sufficient  act  of  intermeddling 
with  the  assets  of  a  deceased  person  to  con- 
stitute him  executor  de  son  tort.  Clark  y. 
Pishon,  31  Me.  503.  In  Stokes  T.  Porter,  2 
Dyer  (Eng.)  166b,  the  court  said:  **The 
receipt  of  the  debt  above  is  plainly  a  thing 
done  as  executor,  for  by  no  other  color  could 
he  demand  it." 

6.  Paying  Debt. 

Payment  of  a  debt  of  a  decedent  by  one  in 
possession  of  the  assets  of  his  estate  is  a 
sufficient  act  of  intermeddling  on  the  part 
of  a  stranger  to  constitute  him  an  executor 
de  son  tort.  Upchurch  v.  Norsworthy,  16 
Ala.  705;  Gay  v.  Lemle,  32  Miss.  309.  In 
the  case  last  cited  it  was  said:  "If  a  party 
who  has  tal<^en  possession  of  the  assets  of 
an  estate,  undertakes  to  justify  himself  for 
his  unlawful  intermeddling,  by  showing  that 
he  has  applied  them  to  the  payment  of  the 
debts    of    the   deceased,    he   does   so   at   his 
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peril,  and  miist  Bhow  that  he  has  applied 
them  in  the  same  maimer  in  whidi  they 
could  have  bgen  lawfully  applied  hy  the  right- 
ful executor;  and  if  it  appear  that  he  has 
paid  one  particular  debt  not  entitle  to  pref* 
erence,  leaving  others  unpaid,  he  cannot 
claim  that  he  has  done  what  the  law  re- 
quired to  be  done  with  the  awetSi  in  &  due 
course  of  administration,  but  must  be  liable 
as  an  executor  de  son  tort  to  the  other 
creditors." 

But  paying  the  debts  of  a  decedent  with  & 
person's  own  money  cannot  constitute  him 
an  executor  de  eon  tort.  Carter  y.  Robbias, 
S  Rich.  L.   (S.  C.)   29. 

In  Alexander  v.  Kelso,  1  Baxt.  (Tenn.)  6, 
it  was  held  that  if  a  person  receive  money 
from  an  intestate  during  his  life  as  his 
agent,  and  after  his  death  pays  it  out  to 
creditors  of  the  estate  and  the  widow,  he 
thereby  becomes  liable  as  an  executor  de  son 
tort;  but  where  the  money  was  borrowed  from 
the  decedent  and  held  as  the  property  of 
the  borrower  he  may  pay  it  out  as  he  pleascH 
and  no  liability  as  executor  de  son  tort  will 
attach  to  him. 

6.  Sblling  Assets. 

The  act  of  selling  the  goods  of  a  deceased 
person  by  one  without  lawful  authority  is 
«Qffiei«nt  to  constitute  the  person  so  selling 
an  executor  de  son  tort.  Upchurch  v.  Nors- 
worthy,  16  Ala.  705;  Wilson  v.  Hudson,  4 
Har.  (Del.)  168;  Gentry  v.  Jones,  6  J.  J. 
Marsh.  (Ky.)  148;  Perkins  v.  Sturdivant 
(Miss.)  4  So.  556;  Anonymous,  3  Dyer  (Kng.) 
256a. 

But  the  execution  of  a  second  lease  to 
property  after  the  death  of  the  first  lessee  but 
covering  a  part  of  his  term  was  held  not 
to  constitute  the  lessor  an  executor  de  son 
tort,  where  it  was  specifically  provided  in  the 
second  lease  that  it  was  made  subject  to 
the  lien  and  incumbrance  of  the  prior  lease. 
Home  ▼.  Woolfolk,  45  Ga.  646. 

7.  COMTiNuiNo  Business. 

For  a  person,  without  letters  of  adminis- 
tration, to  take  control  of  and  continue  the 
business  of  a  decedent  will  constitute  him  and 
executor  de  son  tort.  Grace  v.  Seibert,  235 
III.  190,  85  N.  £.  308,  22  L.R.A.(N.S.)  301, 
rerersi/ng  138  111.  App.   361. 

So  for  the  husband  of  a  daughter  of  the 
decedent  to  live  in  the  house  and  carry  on 
the  trade  of  the  decedent  was  held  to  be 
sufficient  to  charge  him  as  executor  de  son 
tort.  Hooper  t.  Summersett,  Wightw.  (Eng.) 
16,  wherein  it  was  said:  "The  defendant 
living  in  the  house,  and  carrying  on  the  busi- 
ness, in  the  same  manner,  as  in  the  lifetime 
of  the  deceased,  we  are  of  opinion,  constitutes 
a  sufficient  intermeddling  to  charge  him  as 
executor  de  son  tort." 


But  where  a  widow. kept  the  shop  of  her 
deceased  husband  open,  but  conducted  no 
business  except  to  take  an  inventory  prepara- 
tory to  taking  out  administration  it  was  held 
that  she  could  not  be  charged  with  continu- 
ing  the  business  of  decedent  without  lawful 
authority.  Serle  v.  Waterworth,  4  M.  j&  W. 
(Eng.)  9,  6  Dowl.  684,  2  Jur.  N.  S.  745. 

8.  Owing  Dibt  to  Dbgedkitt. 

Mere  indebtedness  to  the  decedent,  unac- 
companied by  any  active  steps  by  way  of 
interfering  with  the  estate,  does  not  constitute 
one  an  executor  de  son  tort.  Wilson  v.  Hall, 
67  Ga.  53,  wherein  the  court  said:  "To 
make  him  an  executor  de  son  tort,  and  render 
his  leigal  representative  liable,  it  must  appear 
that  lie  wrongfully  intermeddled  without 
authority  of  law  with  her  personal  estate, 
or  that  he  converted  the  same  to  his  own 
use.  This  is  nowhere  alleged  or  proved.  It 
is  undisputed  that  he  was  her  trustee,  and 
that  she  was  a  member  of  his  family  from 
about  the  year  1848,  up  to  the  time  of  her 
death  on  the  22d  day  of  February,  1864. 
That  she  was  entitled  to  an  annuity  and  the 
rentals  of  the  land  held  by  Samuel  W.  in 
trust  for  her  during  her  life,  is  also  undisput- 
ed. If  it  be  admitted  that  he  was  indebted 
to  her  on  those  two  accounts,  the  title  there- 
to upon  her  death  would  go  to  her  adminis- 
trator or  executor.  There  being  no  legally 
appointed  administrator  nor  qualified  execu- 
tor does  not  change  the  law,  nor  does  the  mere 
indebtedness  of  one  person  to  another  who 
dies  make  the  former  an  executor  de  son 
tort." 

Likewise  in  Mills  v.  Mills,  115  N.  Y.  80, 
21  N.  E.  714,  wherein  it  appeared  that  a 
brother  held  certain  property  in  which  his 
deceased  brother  was  interested,  the  court 
said:  *'An  executor  de  son  tort  is  one  who 
intermeddles  with  the  estate  of  a  decedent 
after  his  death,  ^nd  does  wrongfully  such 
acts  as  a  rightful  executor  might  do.  .  .  . 
Here  there  was  no  wrongful  interference  by 
the  defendant  with  the  estate  of  his  brother 
after  his  death.  All  the  estate  which  he  had 
or  which  came  into  his  hands  came  to  him 
rightfully,  and  he  simply  became  a  debtor 
bound  to  account.  He  can  no  more  be  treat- 
ed as  an  executor  de  son  tort  than  any  per- 
son who  in  the  lifetime  of  a  decedent  has 
become  his  debtor  for  money  had  and  re- 
ceived to  and  for  his  use." 

In  McAfee  ▼.  Montgom<Mry,  21  Ind.  App. 
196,  51  N.  E.  957,  it  was  held  that  the  posses- 
sion of  certain  notes  by  the  debtor  was  in- 
auificient  to  charge  him  as  executor  de  son 
tort  in  the  absence  of  a  showing  that  he  re- 
fused to  give  them  up  to  the  rightful  ad- 
ministrator on  demand. 

But  the  concealment  of  a  will  and  a  note 
due  to  the  testator,  which  had  been  intrusted 
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to  the  debtor  by  the  testator  before  his 
death,  has  been  held  to  constitute  the  debtor 
an  executor  de  son  tort.  Clarke  v.  Qoodnim, 
61  Miss.  731,  wherein  it  was  said:  "By  the 
concealment  of  the  will  of  Gibson  Clarke, 
and  the  retention  of  the  note  due  by  himself 
to  the  testator  until  all  action  thereon  was 
barred  by  limitation,  Charles  B.  Clarke  be- 
came executor  de  son  tort  and  liable  to  be 
proceeded  against  as  such  by  the  legatees 
under  the  will  of  Gibson  Clarke.  The  whole 
estate  of  the  testator  consisted  of  a  note  due 
to  him  by  Charles  B.,  and  both  the  note  and 
will  were  left  in  his  custody  and  care  by 
the  testator  when  he  left  home  to  enlist  in 
the  Confederate  Army.  Upon  the  death  of 
the  testator  it  became  the  duty  of  Charles 
B,  to  produce  the  will  that  probate  thereof 
might  be  made  in  the  probate  court.  This  he 
failed  to  do,  and  so  dealt  with  the  will  and 
the  estate  as  to  keep  the  legatees  in  ignorance 
of  the  existence  of  the  will  and  to  convert  to 
his  own  use  the  whole  of  the  estate.  It  is 
but  just,  therefore,  that  he  should  be  treated 
as  an  executor,  and  as  such  charged  with 
the  amount  of  note  due  by  him  to  the  estate 
as  he  would  have  been  charged  if  he  had 
probated  the  will  and  then  taken  letters  of 
administration  thereof  from  the  proper 
court." 

9.   SUIKG    OR    DEFENDI>^G    IN    REPRESENTATIVE 

Capacity. 

A  person  who  without  having  been  appoint* 
ed  as  executor  or  administrator  of  an  estate 
brings  an  action  on  its  behalf  in  the  capacity 
of  executor  or  administrator,  or  answers  an 
action  against  the  estate  in  that  capacity  is 
held  tliereby  to  become  an  executor  de  son 
tort.  Davis  v.  Connelly.  4  B.  Mon.  (Ky.) 
136;  Haacke  r.  Gordon,  6  U.  C.  Q.  B.  424. 
Tn  the  case  first  cited,  it  was  said:  "Wh«t- 
(»ver  may  he  said  of  the  averment  of  the 
plea  that  the  proceedings  against  the  defend- 
ants in  Ohio  were  had  against  them  as  ex< 
wutora  under  the  laws  and  within  the  juris- 
diction of  Kentucky,  the  exact  import  of 
which  it  might  be  difficult  to  determine,  the 
judgment  is  against  the  defendants  as  ex- 
<»cutors  generally,  and  the  replication  states 
that  they,  professing  to  be  executors  of  Con- 
nelly, and  acting  as  such,  entered  a  volun- 
tary appearance  in  and  to  the  suit,  as  his 
executors,  etc.,  as  appears  by  the  record; 
which  record  shows  that  they  were  proceeded 
against  as  executors  of  Connelly,  without 
other  designation,  and  that  their  voluntary 
appearance  as  executors  was  the  ground  of 
the  proceeding.  Upon  the  facts  stated  in 
the  replication,  and  also  in  the  record,  they 
are  estopped  to  deny  that  they  were  executors 
in  Ohio.  Thev  have  voluntarily  assumed  to 
be  80,  by  act  of  record,  and  in  that  character 


sustained  the  defuse  of  the  suit  to  (ittal 
judgment  against  them.  Upon  the  lace  of 
the  pleadings  and  the  record,  U^  were  ex- 
ecutors of  Connelly  in  Ohio;  and  if  not  law- 
ful executors,  they  made  themodves  execu- 
tors de  son  tort,  by  their  acts;  and  whether 
they  could  or  could  not  have  defeated  an 
attempt  at  a  compulsory  revival  of  the  suit 
against  them  by  timely  denial  of  the  char- 
acter ascribed  to  them,  it  is  now  too  late 
to  retract  or  deny  what  they  voluntarily  and 
solemnly,  not  only  admitted  bat  assuxied  to 
be  their  character.'' 

But  where  two  persons  w^e  nominated  by 
a  will  as  executors  and  only  one  qualified  it 
Avas  held  that  the  mere  fact  that  ike  one  who 
did  not  qualify  appeared  in  an  action  on  a 
l)ond  made  by  the  decedent  to  which  he  was 
made  a  party  and  moved  to  quash  the  writ 
did  not  constitute  him  an  executor  de  son 
tort.    State  v.  Rogers,  1  Har.  (Del.)  120. 

10.  I>EALiNG  wmr  Executor  de  Son  Tort. 

One  who  purchases  or  receives  property 
of  a  decedent  from  a  wrongful  intermeddler 
does  not  thereby  become  chargeable  as  an 
executor  de  son  tort.  Nesbit  v.  Taylor,  1 
Rice  (S.  C.)  296;  Merchants  Bank  v.  Mon- 
teith,  10  Ont.  Pr.  467;  Pickering  v.  Thomp- 
son, 24  Ont.  L.  Rep.  378,  Ann.  Cas.  1J»12A 
(j30,  19  Ont.  W.  Rep.  697,  2  Ont.  W.  N. 
1361;  Hill  V.  Curtis,  L.  R.  1  Eq.  (Eng.)  90, 
12  Jur.  N.  S.  4,  35  L.  J.  Cli.  183,  13  L.  T. 
X.  S.  584,  14  W.  R.  125.  And  see  Ilolden  v. 
Farmers,  etc.  Bank,  reported  in  full,  post, 
this  volume,  at  page  23.  Tlius  in  Smith  v. 
Porter,  35  Me.  287,  wherein  it  appeared  that 
a  person  purchased  from  the  widow  the  in- 
terest of  the  estate  in  a  yoke  of  mortgaged 
oxen,  the  court  said:  "Nor  was  the  stibse- 
quent  purchase  of  the  legal  and  equitable 
interest  that  James  Kimhall's  estate  had  in 
the  oxen  of  Betsey  Kimball,  the  widow  of 
said  James,  for  an  apparently  full  consid- 
eration, such  an  intermeddling  with  the  estate 
of  the  deceased  Kimball,  as  would  render  him 
liable.  The  widow,  by  the  sale  of  the  oxen 
to  the  defendant,  may  have  rendered  herself 
chargeable  as  executor  in  her  own  wrong, 
but  the  party  who»  even  knowingly,  receiver 
goods  from  an  executor  de  son  tort  and  dealn 
with  them  as  his  own,  does  not  himself  there- 
by become  an  executor  de  son  tort." 

The  rule  was  applied  in  Paull  v.  Simpson,  9 
Q.  B.  (Eng.y  365,  58  E.  C.  U  365,  15  JL.  J. 
Q.  B.  382,  wherein  it  appeared  that  a  les^^me 
died  intestate  during  the  term  of  the  lease 
and  his  widow  without  taking  out  admin- 
istration entered,  and  paid  the  rent  to  the 
landlord  and  then,  with  her  concurrence,  her 
son-in-iaw  took  the  premit^es  and  continued 
to  the  end  of  the  term*  It  was  held  that 
although   the  widow  might   be  an   executor 
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de  SOD  tort  the  son-in-law  was  not.  Wight- 
man,  J.,  said:  *'It  was  clear  that  the  widow 
uras  executrix  de  son  tort;  the  question  was 
whether  the  defendant  took  by  assignment 
from  her.  It  could  not  be  an  assignment  in 
fact,  unless  by  writing:  and  I  thought  there 
was  some  evidence  o|  that;  but  the  jury 
were  of  a  contrary  opinion.  It  might  have 
l>een  an  assignment  by  operation  of  law; 
but  the  mere  faet  that  the  defendant  had 
dealt  with  goods  administered  by  the  widow 
was  not  sufficient  to  cl&arge  him  as  assignee 
in  law.  The  passages  from  Goodolphin  and 
Corn*  Dig.  Adniiaisti-ator  {C,  Z)  are  express 
authorities  on  this  point.  If  this  were  not 
no  there  would  be  no  end  to  the  number  of 
persons  who  might  be  charged,  especially  in 
the  case  of  a  long  lease,  which  migbt  pass 
through  a  number  of  hands  in  succession. 
Besides^  a  person  who  is  executor  de  son  tort 
is  executor  generally;  so  that  the  doctrine 
contended  for  by  the  plaintiffs  would  produce 
the  greatest  confusion." 

A  bank  holding  certain  warehouse  receipts 
as  security  for  advaucea  made  thereon  has 
been  held  to  be  free  from  liability  as  an  ex- 
ecutor de  son  tort,  where  it  appeared  that 
it  received  the  goods  from  the  possession  of 
the  person  claiming  to  be  the  warehouseman 
and  sold  them  for  its  dd>t.  Merchants  Bank 
V.  Monteith,  10  Ont.  Pr.  467. 

In  Williams  v.  Orum,  27  Ala.  468,  it  was 
held  that  a  bailee  of  the  widow  was  not 
chargeable  as  an  executor  de  son  tort  for 
the  value  of  the  use  of  a  slave  returned  at 
expiration  of  the  bailmtent  and  before  ad- 
ministration had  been  granted  on  the  estate. 

A  person  pnrchaAHig  goods  of  a  widow  who 
took  poflsessiom  of  her  husband's  estate  on  his 
death  without  qualifying  as  executrix,  cannot 
be  held  as  an  executor  de  son  tort,  where 
it  appears  that  he  had  no  knowledge  of  the 
fact  that  she  was  not  the  duly  qualified  ex- 
ecutrix of  the  estate.  Johnson  v.  Qfiither, 
Harp.  {S.  C.)  6,  wherein  it  was  said:  "A 
stranger,  .  .  .  who  sees  one  acting  as 
executor,  may  fairly  presume  that  there  is 
A  will,  in  which  he  ia  appointed  executor.  A 
stranger  is  not  bound  to  inquire  into  an 
executor's  title;  if  tliere  be  an  appearance 
of  it,  it  is  sufficient.  In  the  ease  liefore  the 
<»urt,  the  widow  had.  been  in  posiBession  of 
the  plantation  for  months  before  the  defend- 
ant  got  the  corn:  he  and  all  the  world  had 
a  right  to  regard  her  as  an  executrix;  and 
if  there  has  been  no  will,  and  no>  administra* 
tion  has  been  granted,  she  is  executrix  de 
son  tort.  There  is  no  evidence  that  the  de- 
fendant knew  she  was  not  executrix.  All 
that  has  been  shown  is,  that  he  knew  what 
every  one  in  the  neighborhood  must  have 
known,  that  tins  plantation  on  which  she 
lived,  had  been  her  husband's,  and  was  a 
part  of  his  estate.     And  had  he  known  she 


was  not  an  executrix,  as  there  is  no  evidence 
of  his  having  been  instrumental  in  causing 
her  to  assume  that  character  originally,  he 
cannot  be  regarded  as  a  coexecutor.^' 

But  where  a  person  receives  goods  of  a  de- 
cedent from  his  widow  knowing  that  she  is 
wrongfully  controlling  the  estate,  he  thereby 
becomes  an  executor  de  son  tort.  Caruthers 
v.  Moore,  1  Tenn.  Cas.  60,  wherein,  in  answer 
to  the  contention  that  a  purchaser  from  the 
widow  ^of  the  decedent  did  not  thereby  be- 
come an  executor  de  son  tort,  the  court 
said:  "This  may  be  true,  if  the  purchaser 
came  to  the  possession  of  the  goods  inno- 
cently, but  it  would  be  otherwise  if  a  case 
of  collusion  were  made  out.  ...  In  the 
case  before  us,  it  is  clear  from  the  proof, 
that  the  defendant  knew  the  negroes  be- 
longed to  the  estate  of  James  M*  Caruthers, 
and  whatever  wrongs  Nicholson  and  Mrs. 
Caruthers  may  have  done  in  dealing  with  the 
property,  it  constitutes  no  excuse  for  him. 
He  knew  that  they  were  intermeddling  with 
the  estate  without  authority,  and  he  acted 
in  collusion  with  them  in  such  wrongful  in- 
termeddling, and  he  cannot  protect  himself 
by  the  fact  that  others  concurred  with  him 
and  aided  him  in  this  wrong." 

In  Mitchell  v.  Kirk,  3  Sneed  (Tenn.)  319, 
wherein  it  appeared  that  certain  creditors 
collected  their  debts  from  the  widow,  know- 
ing that  she  had  not  qualified  to  administer 
the  estate,  the  court  said :  '*The  main  argu- 
ment relied  upon  is,  that  as  the  widow,  if 
she  were  sued,  could  defend  herself  success- 
fully upon  the  ground  that  the  money  taken 
had  been  applied  to  the  payment .  ol  Just 
debts,  the  defendants  who  recovered  it  as 
creditors  cannot  be  made  liable.  It  is  by 
no  means  certain  that  she  could  make  that 
defense,  under  the  eircumstanoea  «!  this  ease. 
That  is  the  rule  in  relation  to  one,  who  is 
proved  to  have  been  acting  at  the  time  in 
the  character  of  executor,  but  not  so  of  a 
mere  solitary  act,  in  the  very  instance  com- 
plained of,  by  -one  taking  upon  himself  to 
hand  over  the  goods  or  money  of  the  deceased 
to  a  creditor.  .  .  .  Such  must  be  the  law, 
both  upon  reason  and  authority.  It  is  easy 
to  see  how  the  just  and  equitable  principles 
of  our  laws,  regulating  the  distribution  of 
insolvent  estates,  could  be  evaded  and  defeat- 
ed, if  this  course  were  tolerated.  The  widow, 
or  any  one  having  access  to  the  assets,  could 
upon  the  principle  contended  for,  give  prefer- 
ence and  advantage  to  private  creditors,  to 
the  exclusion  of  others  of  equal  merit.  This 
case  fully  illustrates  the  abuses  that  would 
be  practiced.  Tliis  estate  turns  out  to  be 
insolvent,  and  these  creditors,  by  an  indecent 
and  hasty  intrusion  upon  the  widow  in  the 
midst  of  her  grief,  obtained  access  to  the 
money  of  the  deceased  and  satisfy  their  debts 
in  full,  when  others  equally  meritorious,  and 
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more  observant  of  the  proprieties  of  life  aud 
the  law  of  the  land,  may  not  get  fifty  cents 
in  the  dollar  upon  their  dainiB.  The  policy 
of  the  law  is  decidedly  against  any  inter- 
meddling with  estates,  but  by  authority  of 
the  law.  No  wrongful  interference  should  be 
to  any  extent  permitted." 

But  in  Winn  w  Slaughter,  5  Heisk.  (Tenn.) 
191,  it  waft  held  that  where  a  man  received 
from  the  widow  money  belonging  to  the 
estate  of  the  husband,  and  afterwards  mar- 
ried the  widow,  and  paid  out  the  amount  so 
received  together  with  an  amount  from  his 
own  funds  equal  to  that  which  he  had  received 
in  satisfaction  of  just  debts  of  the  estate,  he 
could  not  be  held  liable  as  an  executor  de 
son  tort. 

11.  Act  Relating  to  Pabtnership  Assets. 

On  the  ground  that  an  intermeddler  with 
the  assets  of  a  partnership,  after  the  death 
of  one  of  the  partners,  must  account  to  the 
surviving  partner,  it  was  held  in  Hunt  v. 
Drane,  32  Miss.  243,  that  one  who  sold  some 
of  tlie  assets  of  a  partnership  after  the  death 
of  one  partner  could  not  be  held  as  an  ex- 
ecutor de  son  tort. 

But  where  the  surviving  partner  took  pos- 
session of  partnership  assets  and  also  all 
other  property  of  deceased  partner  it  was 
held  that  he  became  executor  de  son  tort. 
Leigh  V.  Birch,  9  Jur.  N.  S.  (Eng.)  126.5, 
8  L.  T.  N.  S.  230,  11  W.  R.  665. 

12.  Payment  to  Foreign  Administrator. 

A  resident  of  North  Carolina,  at  whose 
house  a  resident  of  Qeorgia  died  leaving  a 
sum  of  money,  was  held  not  to  be  liable  as 
an  executor  de  son  tort  because  he  paid 
over  the  money  to  the  G^rgia  administrator, 
where  it  appeared  she  had  no  knowledge  of 
the  claims  of  any  North  Carolina  creditor. 
Nisbet  V.  Stewart,  19  N.  C.  24. 

13.  Act  Relating  to  Realty. 

An  executor  de  son  tort  is  defined  as  one 
who  wrongfully  intermeddles  with  the  per- 
Ronal  property  of  a  deceased  person.  There- 
fore no  intermeddling  with  the  real  estate 
of  a  decedent  will  constitute  a  person  an 
executor  de  son  tort.  Claussen  v.  I^afronz, 
4  Greene  (la.)  224:  Campbell  v.  Sheldon,  13 
Pick.  (Mass.)  22;  Ela  v.  Ela,  70  N.  H.  163, 
47  Atl.  414.  In  Mitchel  v.  Lunt,  4  Mass. 
654,  it  was  said:  "An  executor  de  son  tort 
has  no  connection  at  all  with  the  real  estate 
of  the  intestate.  This  descends  to  the  heir 
on  the  death  of  the  ancestor;  and  even  a 
rightful  administrator  has  no  right  to  enter 
upon  it,  except  on  liaving  obtained  a  license 
to  sell  it  for  the  payment  of  the  debts  of  the 
deceased.  An  executor  de  son  tort  could  cer- 
tainly never  obtain  such   license.     The  pro* 


vision  of  the  statute  of  1783,  e.  32,  authoriz- 
ing the  extent  of  executions  against  executors 
and  administrators  upon  the  lands  of  a  de- 
ceased testator  or  intestate,  has  been  cited, 
and  it  has  been  argued  that  this  provision 
may  extend  to  the  case  of  executors  de  son 
tort.  Although  the  real  estate  of  deccapied 
debtors  was  made  liable  for  the  payment  of 
their  debts  as  early  as  the  year  1696, 
it  was  not  until  the  year  1759,  that  cred- 
itors were  authorised  to  levy  their  exe- 
cutions on  it.  During  that  period,  then, 
it  must  be  agreed  a  creditor  could  not  avail 
himself  of  such  real  estate  in  satisfaction 
of  an  execution  he  had  obtained  against  an 
executor  de  son  tort.  And  the  statirtes  of 
1759  and  1783  must,  according  to  all  rules 
of  interpretation,  be  understood  as  intending 
judgments  against  rightful  executors  and  ad- 
ministrators. The  same  executors  and  ad- 
ministrators are  authorized  by  the  statute 
last  mentioned  to  sell  the  real  estate  of  the 
deceased  when  it  shall  be  necessary  for  tlie 
payment  of  debts,  etc.,  on  obtaining  license 
from  the  proper  court;  but  it  was  never 
heard  that  an  executor  de  son  tort  obtained 
such  license.  So  neither  will  a  judgment 
against  him  authorize  the  extent  of  an  ex- 
ecution on  such  real  estate." 

In  Minck  v.  Walker,  81  N.  J.  Eq.  112, 
88  Atl.  378,  it  was  said:  "So  far  as  the 
bill  discloses,  the  only  assets  which  com- 
plainants have  received  were  either  real 
estate  or  its  revenues;  suoh  assets  go  to 
heirs;  a  person  becomes  an  executor  de  son 
tort  only  when  intermeddling  with  assets 
which  affect  the  administration."  And  in 
Johnson  v.  Johnson,  80  Ga.  260,  5  8.  K.  629, 
it  was  said:  "The  defendants  being  heirs 
at  law  of  their  mother,  could  rightfully  take 
possession  of  her  lands  after  her  death,  and 
sell  the  same.  For  heirs  to  intermeddle 
with  realty,  will  not  constitute  them  execu- 
tors in  their  own  wrong." 

But  a  person  may  constitute  himself  an 
executor  de  son  tort  by  intermeddling  with 
a  term  for  years,  though  there  can  be  no 
executor  of  his  own  wrong  by  interfering  with 
freehold  property.  Bain  v.  Mclntyre»  17  U. 
C.  C.  P.  500;  Norwich  v.  Johnson,  3  Mod.  93; 
Williams  v.  Heales,  L.  R.  9  C.  P.  (Eng.) 
177,  22  W.  R.  317,  30  L.  T.  N.  S.  20,  43 
L.  J.  C.  P.  80. 

Where  the  heirs  of  a  deceased  mortgagee 
entered  the  mortgaged  premises  and  took 
possession  of  the  rents  and  profits  it  was  held 
that  they  were  chargeable  as  executors  de 
son  tort  as  the  interest  of  the  eslate  in  the 
mortgage  consisted  of  personalty  and  not 
realty.     Haskins  v.  Hawkes,  108  Mass.  370. 

VI,  Province  of  Court  and  Jury, 

What  acts  will  constitute  a  person  an  ex- 
ecutor de  son  tort  of  an  estate  is  a  question 
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of  law  for  the  court,  but  the  determination 
of  the  facta,  if  they  are  in  controversy,  is 
for  the  juiy.  Ward  y.  Beville,  10  Ala.  197, 
44  Am.  Dec.  478;  Bohn  ▼.  Rohn,  204  111.  184, 
68  K.  £.  369,  98  Am.  St.  Rep.  185;  Brown 
▼.  Durbin,  6  J.  J.  Marsh.  (Ky.)  170;  Padget 
V.  Priest,  2  T.  R.  97,  1  Rer.  Rep.  440. 

In  Haacke  v.  Gordon,  6  U.  C.  Q.  B.  424, 
the  rale  was  stated  as  follows:  *1t  would  be 
properly  a  question  for  the  court,  if  the 
facts  were  undisputed  upon  which  the  legal 
opinions  were  to  be  formed.  But  here  the 
plaintiff's  witness  swore  to  facts,  which  be- 
yond doubt,  would  entitle  the  plaintiff  to 
saeceed  upon  the  issue,  denying  the  executor- 
ship; and,  on  the  other  hand,  the  defendant's 
witeess  gave  evidence  which  went  far  to  re- 
pel the  statements  of  the  plaintiff's  witnesses. 
It  did  not,  however,  so  completely  settle  the 
question  of  fact  as  to  leave  the  jury  nothing 
to  consider.  On  the  contrary,  there  was  con- 
flicting testimony,  which  made  it  a  case  on 
which  the  jury  must  first  pronounce  as  to 
the  facts,  and  then,  whether  the  facts  which 
they  should  find  were  such  as  made  the  de- 
fendant executor  in  his  own  wrong,  would 
he  a  question  of  law  to  be  determined  by  the 
conrt." 

In  Carnthers  v.  Moore,  1  Tenn.  Cas.  60, 
it  was  said:  ''The  question,  whether  the 
defendant  was  executor  de  son  tort,  was  part- 
ly a  question  of  law,  and  partly  of  fact.  The 
coart  determines  what  state  of  facts  will 
constitute  a  party  executor  of  his  own  wrong, 
and  the  jury  determines  whether  such  facts 
exist  in  the  given  case." 

In  Hubble  v.  Fbgartie,  3  Rfch.  L.  (S.  C-) 
413,  45  Am.  Dec.  775,  the  rule  was  stated 
as  follows:  "Hie  question,  what  constitutes 
an  executor  de  son  tort,  is  a  question  of 
law;  but,  like  all  other  legal  questions  de- 
pending upon  facts,  the  jury  must  apply 
them  to  the  law  of  the  case.  As  where  one 
possesses  himself  of  the  goods  of  the  deceased, 
for  the  purpose  of  talring  care  of  them,  the 
jury  must  find  these  facts  to  be  true  before 
they  Can  discharge  the  defendants  from  their 
responsibility  arising  from  his  possession." 


Houocir 
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Ezecntors  and  Administrators  —  lizee- 
ntar  de  Son  Tort  —  What  Inter- 
aieddling  Constitutes. 

That  funds  belong  to  an  estate  will  not 
make  one  liable  as  an  executor  de  son  tort 
for  intermeddling  therewith,  where  he  would 
not  be  liable  were  the  owner  an  individual; 
but  in  the  one  case,  as  in  the  other,  there 
must  be  a  Wrongful  invasion  of  the  property 
rights  of  the  owner. 

[See  note  at  end  of  this  case.] 

ConTersion  —  What  Constitutes  —  Re- 
oeiTinic  Property  from  Tortfeasor. 

Merely  receiving  property   from  one  who 
has  converted  it  and  returning  it  to  him  be- 
fore notice  of  his  want  of  title  is  not  a  con- 
version by  the  depositary. 
Basks   —   Depiteit    in     BepresoiLtAtive 

Capaeity  —  Notiee  of  Want  of  Power. 

Where  persons,  as  executors,  make  a  de- 
posit in  a  bank,  the  representation  contained 
in  such  act  that  they  are  executors  does  not 
merely  charge  It  with  knowledge  that  the 
money  belongs  to  the  estate,  and  put  it  on 
inquiry  as  to  the  depositors  being  executors, 
but  may,  till  it  receives  notiee  of  its  falsity, 
be  relied  on  by  it  in  paying  out  the  funds  on 
their  .orders  as  executors. 


A  bank  in  which  executors,  as  such,  de- 
posit money,  is  not  liable  to  the  estate  for 
the  part  thereof  with  which  they  as  executors 
pay  off  a  mortgage  held  by  it  on  the  property 
of  one  of  them,  where,  for  all  it  knew,  this 
was  a  legitimate  payment  by  them;  it  not 
be4ng  bound  to  oversee  the  execution  by  them 
of  their  trust. 
Payment  of  Deposit  to  Personal  Repre- 

aentntive  —  Dilisonee  Reqnired. 

A  bank  which  pays  out  money  on  the  or- 
der of  others  than*  the  depositor,  on  their 
false  representation  that  they  are  his  execu- 
tors, does  so  at  its  risk. 

Rights  of  Depositor  —  Money  Wronc- 
fnlly   Paid   Oni  -^  Neeoasity   of  De* 


One  to  whom  a  bank  is  liable  on  a  deposit 
mav  maintain  Buit  therefor  without  demand  ^ 
it  having  paid  it  out  on  the  order  of  others, 
and  claiming  that  they  are  protected  thereby. 

Transferred  from  Superior  Court,  Coos 
comity:     KrvEL,  Judge. 

Action  by  Horace  J.  Holden,  administrator, 
plaintiff,  against  Farmers  and  Traders  Na- 
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lional  Bank,  defendant*  Transferred  from 
Superior  Court  on  plaintifTa  exception  to 
order  of  nonsuit.     Exception  sustained. 

*  .       ■ 

[535]  The  plaintifTa  evidence  tended  to 
prove  the  following  facts:  David  H.  Cook 
died  in  1907,  leaving  a  will  in  which  his  sons, 
Edward  A.  and  Benjamin  F.,  were  named  as 
executors.  The  will  was  probated,  but  the 
executors  never  qualified.  At  the  time  of  his 
death  David  had  $17.57  on  deposit  with  the 
defendant.  Edward  and  Benjamin  assumed 
to  act  as  executors  and  collected  $3,235.23  of 
the  money  of  the  estate.  They  opened  an 
account  with  the  defendant  as  "£.  A.  and  B. 
F.  Cook,  executors,"  and  deposited  the  (536] 
money  they  had  collected;  and  all  of  it,  to- 
gether with  the  $17.57,  was  paid  out  upon 
checks  drawn  by  them.  .  Among  these  checks 
was  one  for  $323.22  given  to  the  defendant  to 
take  up  a  mortgage  it  held  upon  Edward's 
horses.  The  defendant  had  no  knowledge  that 
Edward  and  Benjamin  were  not  executors, 
it  dealt  with  them  in  good  faith  and  in  the 
usual  way. 

Horace  J.  Holden  for  plaintiff. 
Thomas  F,  Johtison  and  Drew,   ShurileB, 
Morris  d  Oakei  for  defendaat. 

Peaslee,  J. — The  plaintiff  seeks  to  charge 
the  defendant  for  certain  funds  as  the  prop- 
erty of  the  estate  which  he  represents.  With 
the  exception  of  one  item  of  $17.57,  the  money 
was  all  received  by  the  defendant  from  £.  A. 
and  B.  F.  Cook,  who  represented  themselves 
as  the  executors  of  the  will  of  David  H. 
Cook,  and  it  was  all  paid  out  upon  their  or- 
der and  in  the  usual  course  of  business.  Thb 
defendant  had  no  knowledge  or  -notice  of  the 
fact  that  the  depositors  had  not  qualified  as 
executors. 

The  plaintiff's  claim  seems  to  be  that  tlie 
defendant  is  liable  because  it  has  intermed- 
dled, with  the  estate,  and  c^ses  wherein  par- 
ties have  been  treated  as  executors  de  son 
tort  SLte  cited  and  relied  upon.  But  the  fact 
that  these  funds  belonged  to  an  estate  ratlier 
than  to  an  individual  does  not  give  them 
peculiar  attributes,  nor  make  one  liable  to 
the  true  owner  thereof  for  intermeddling 
therewith  when  he  would  not  be  liable  if  the 
owner  were  an  individtial.  **^It  is  the  wrong- 
ful or  tortious  intermeddlet,  without  claim 
or  the  color  of  a  title,  upon  whom  the  sound 
authorities  in  law  fasten,  in  effect,  the  lia- 
bilities of  executor  de  son  tori.**  Schoul.  Ex. 
8.  186.  In  one  case  as  in  the  other,  the 
plaintiff  must  show  an  invasion  of  his  prop- 
erty right.  As  the  plaintiff  states  in  his  brief, 
his  action  sounds  in  tort  rather  than  con- 
tract.   It  is  in  substance  a  suit  in  trover. 

The  case  presented  is  this:  One  who  has 
converted  the  property  of  another  delivers  the 


same  to  a  third  party  to  hold  subject  to  the 
depositor's  order.  The  depositary,  in  good 
faith  and  with  no  knowledge  or  notice  of  the 
depositor's  wrongdoing,  parts  with  possea- 
sion  of  the  property  as  ordered  by  the  de- 
positor. The  law  is  well  settled  that  such 
acts  do  not  amount  to  a  conversion  by  the 
depositary.  "Merely  receiving  property  from 
the  wrongful  possessor,  [537]  aad  returning 
it  before  notice  of  his  want  of  title,  is  no 
conversion."  2  Cool.  Torts  (3d  ed.)  867. 
Loring  v.  Mulcahy,  3  Allen  (Mass.)  575; 
Spooner  v.  Holmes,  102  Mass.  503,  3  Am.  Bep. 
491;  Hill  V.  Hayes,  38  Conn.  532. 

The  defendant  was  not  chargeable  with 
knowledge  that  the  deposit  was  the  property 
of  the  estate,  except  in  so  far  as  it  had  notioe 
of  the  fact.  The  notice  consist  in  the  act  of 
K.  A.  and  B.  P.  Cook  in  making  the  deposit 
as  executors.  It  is  essential  for  the  plain- 
tiff to  rely  upon  this  act;  otherwise,  he  has 
no  shadow  of  a  claim.  It  is  the  evidence  by 
which  he  must  charge  the  defendant  with  no- 
tice of  whose  property  the  funds  were.  But 
while  this  act  is  sufficient  to  support  this 
branch  of  the  plaintiff's  claim,  it  is  equally 
potent  to  destroy  another  essential  part  of 
his  case.  Having  thus  fixed  the  defendant's 
knowledge,  the  next  step  is  to  show  that  it 
paid  out  the  funds  without  proper  authority. 
To  prove  this  the  plaintiff  offers  to  show  that 
in  fact  the  Cooks  were  not  executors.  Bfit 
the  plaintiffs  had  already  shown,  as  he  must, 
that  in  this  transaction  they  acted  as  execu- 
tors, and  the  defendant  dealt  with  them  as 
such.  The  bank's  knowledge  and  its  posses- 
sion of  the  fund  rested  alike  upon  the  propo- 
sition that  they  were  executors.  The  plain- 
tiff cannot  take  inconsistent  positions  as 
parts  of  one  proposition.  The  bank's  only 
knowledge  that  the  funds  were  the  property 
of  the  estate  being  the  representation  of  the 
Cooks  that  they  were  executors,  it  was  en- 
titled to  rely  upon  that  representation 
throughout  its  dealing  witli  the  fund,  until 
it  received  notice  to  the  contrary.  The  source 
of  the  bank's  possession  was  the  act  oi  the 
Cooks  as  executors. 

In  this  respect  the  case  differs  radically 
from  one  where  the  connection  between  the 
source  of  possession  and  the  authority  for 
paying  out  involve  some  intervening  facts. 
If  A  makes  a  deposit,  the  bank  may  lawfully 
pay  to  A  without  further  inquiry.  Brook- 
house  v.  Union  Pub.  Co.  73  N.  H.  368,  373, 
6  Ann.  Cas.  675,  111  Am.  St.  Rep.  623,  2 
L.R.A.(N.S.)  993.  But  if  B  comes  to  the 
bank  with  an  order  for  the  payment  to  him 
of  A's  deposit,  the  bank  is  Ijound  to  ascertain 
the  truth  as  to  the  intervening  facts.  It 
must  know  whether  A  gave  B  the  order.  And 
so  if  A  dies  leaving  a  deposit,  the  bank  must 
ascertain  that  one  claim  to  receive  the  estate 
has  the  legal  right  to  do  so. 
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The  bank's  contract  is  to  pay  to  the  de- 
positor or  his  order.  In  this  case  it  agreed 
to  paj  to  B.  A.  and  B.  F.  Cook,  eotecutors,  or 
their  order.  Except  as  to  one  item,  it  was 
■et  bound  to  inquire  into  their  right  to  the 
estate,  because  it  did  not  pay  to  them  any 
part  of  the  estate  not  received  from  them. 
The  same  parties  who  [638]  made  the  deposit 
drew  it  out,  or  ordered  it  paid  out.  There 
were  no  intervening  facts  which  the  bank  was 
bound  to  know  at  its  peril.  It  was  the  ordi- 
nary  transaction  of  a  deposit  both  made  and 
paid  out  upon  a  single  representation  •^vhose 
falsity  was  unknown  to  the  depositary . 

The  claina  that  the  bank  is  liable  for 
1823.22  paid  to  it  by  the  alleged  executors 
for  the  release  of  a  mortgage  upon  E.  A. 
Cook's  horses  stands  no  better  than  the  other 
items.  For  all  that  the  defendant  knew,  this 
was  a  k^timate  pa3nnent  by  the  executors. 
The  defendant  was  not  bound  to  oversee  tho 
execution  of  the  trust  by  its  depositor.  Brook^ 
huBse  V.  Union  Pnb.  Co.  73  N.  H.  308,  373, 
S  Ann.  ens.  675,  111  Aw.  St.  Kep.  623,  2 
L.R.A.(N.S.)  098.  As  to  the  item  of  fl7.57, 
the  case  stands  diiferentlv.  This  sum  the 
bank  held  as  a  part  of  the  estate,  and  before 
it  was  paid  out  the  bank  was  bound  to  know 
that  the  claimant  was  legally  entitled  to  it. 
Payment  to  one  net  authorised  to  receive  the 
estate  did  not  discharge  the  bank  from  this 
liability.  It  is  still  indebted  to  the  estate  in 
the  sum  of  $17.57,  which  it  is  liable  to  pay 
upon  demand.  Ordinarily,  suit  for  such  a 
deposit  cannot  be  maintained  without  a  de- 
mand. But  when  by  word  or  conduct  the 
bank  has  denied  the  plaintifTs  right,  no  de- 
mand is  necessary.  *^e  hare  pointed  out 
that  as  a  general  rule  demand  must  be  made. 
The  reason  for  the  rule  is  that  when  banks 
are  ready  and  willing  to  pay  on  demand,  they 
shall  not  be  annoyed  by  suit.  The  implied 
oontract  is  that  the  banks  shall  keep  a  de- 
posit until  called  for,  and  until  the  bank 
refuses  to  pay  upon  demand,  they  are  not  in 
<iefault  .  .  .  But  where  the  bank  has  dis- 
claimed liability,  or  where  for  any  other  rea- 
son the  demand  would  manifestly  be  futile, 
Bone  need  be  made^"  Pratt  v.  Union  Nat. 
Bank,  7«  N.  J.  L.  117,  120,  76  Atl  813.  The 
Imnk  paid  this  item  out  upon  the  order  of 
K.  A.  and  B.  F.  Cook,  and  it  still  ckiims  it  is 
protected  in  so  doing.  United  these  circum- 
•stances  no  demand  was  necessary. 

As  to  the  substantial  part  of  this  con* 
irovcrsy,  the  ruling  granting  a  nonsuit  was 
right;  but  as  to  the  item  last  considered  it 
mmt  be  set  aside. 

Exception  sustained* 

All  concurred* 

NOTB. 

The  holding  of  the  reported  case  that  a  per- 
son receiving  the  property  of  a  deceased  per- 


son from  the  wrongful  possessor  does  not 
thereby  become  an  executor  de  son  tort  if  he 
has  no  knowledge  of  the  wrongful  character  of 
the  posscsdion,  la  in  line  with  the  majority 
of  the  decisions  in  which  this  question  haa 
been  determined,  as  will  be  seen  by  reference 
to  the  note  to  Walker  v.  Portland  Savings 
Bank  reported  ante,  this  volume,  at  page  1, 
wherein  the  entire  subject  of  the  acts  of  inter- 
meddling which  will  charge  a  person  as  an 
executor  de  son  tort  is  considered. 
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United  States  Supreme  Court — January  10, 

1916. 


289  V.  S.  S20;  36  S.  Ct,  194, 


Wmafehomwmmmm  -«  Vmttorm,  Warakamae 
Beaaipta  Aot  •—  Caaatmotftaaiu 

,  A  pledgee  of  bills  of  lading  for  cotton,  who 
permits  the  pledgor  to  withdraw  such  bills 
of  lading  under  an  agreement  to  hold  for 
the  pledgee's  account,  and  thus  enables  the 
pledgor  to  obtain  negotiable  warehouse  re- 
ceipts wliich  they  pled^  to  a  bank  as  seen- 
rity  for  their  notes,  cannot  question  the  titif 
of  the  latter,  having  clothed  the  pledgor  witli 
the  indicia  of  ownership,  within  the  meaning 
of  the  doctrine  established  by  the  imiform 
warehouse  receipts  act  (La.  Acts  1908,  No. 
221,  §§  40,  41,  47 ),  that  if  the  owner  of  goods 
permits  another  to  have  possession  or  custody 
of  negotiable  warehouse  receipts  running  to 
the  order  of  the  latter  or  to  nearer,  it  is  a 
representation  of  title  upon  which  bona  fide 
negotiators  for  value  are  entitled  to  rely,  de> 
spite  breaches  of  trust  or  violations  of  agree- 
ment on  the  part  of  the  apparent  owner. 
[See  note  at  end  of  this  case.] 


The  rule  of  construction  established  by  the 
uniform  warehouse  receipts  act  (La.  Acts 
1908,  No.  221,  §  67),  viz.,  "this  act  shall  be 
so.  interpreted  and  construed  as  to  effectuate 
its  genera]  purpose  to  make  uniform  the  law 
of  those  states  which  enact  it,*'  requires  that 
the  cardinal  principle  of  the  act,  which  is  to 
give,  effect  to  the  mercantile  view  of  docu- 
ments of  title,  shall  have  recognition  to  the 
exclusion  of  any  inconsistent  doctrine  whicli 
may  have  previously  obtained  in  any  of  the 
states  enacting  it. 

[See  note  at  end  of  this  case.] 

Same. 

The  rights  of  a  pledgee  of  warehouse  re- 
ceipts under  the  uniform  warehouse  receipts 
act  (La.  Acts  1908,  No.  221,  §§  40,  41,  47), 
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aa  a  bona  fide  purchaaer,  where  the  pledgors 
had  been  clotlied  with  apparent  ownership  by 
tte  real  owner,  are  not  lost  by  permitting  the 
pledgors  to  withdraw  such  receipts  under  an 
agreement  to  hold  for  the  pledgee*8  account, 
where  this  did  not  result  in  a  subsequent 
negotiation  of  them  to  a  purchaser  in  good 
faith  for  value. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  Statea  Circuit  Court 
of  Appeals,  Fifth  Circuit. 

Action  by  Commercial  National  Bank  of 
New  Orleans,  plaintiff,  against  Canal-Louisi- 
ana Bank  and  Trust  Company  et  aL,  defend- 
ants. Judgment  for  defendants  in  United 
States  District  Court,  EasterA  Diatriet  of 
Louisiana.  Judgment  ftfiinned  by  Circuit 
Court  of  Appeals.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

Edwin  T.  iLerrick  for  apptltaiit;* 
Henry  Mooney  for  appellees. 

[622]  Hughes,  J. — This  is  a  controversy 
arising  in  a  bankruptcy  proceeding.  The 
Commercial  Rational  Bank  of  N^w  Orleans 
petitioned  the  District  Court  for  the  recovery 
from  the  trustee  in  bankruptcy  of  certain 
ba]«fl  of  cotton  alleged  to  have  boeii  held  by 
the  bankrupts,  Drenil  &  Company,  for  the 
account  of  the  petitioner  under  trust  receipts. 
The  Canal-Louisiana  Bank  k  Truist  Company 
defended,  presenting  its  reconventional  de- 
mand based  upon  a  claim  of  superior  title. 
The  District  Court  entered  a  decree  in  favor 
of  the  Canal-Louisiana  Bank  &  Trust  Com- 
pany (205  Fed.  568),  which  was  affirmed 
by  the  Circuit  Court  of  Appeals,  211  Fed. 
337. 

The  controversy  arises  from  the  following 
transactions  which  were  had  prior  to  the 
bankruptcy.  On  December  9,  1912,  Dreuil  & 
Company  holding  inland  bills  of  lading  for 
two  lots  of  cotton  (forty  bales  and  sixty 
bales  respectively)  pledged  the  bills  of  lading 
with  the  Caital-Louisiana  Bank  to  secure  cer- 
tain promissory  notes  for  moneys '  advanced. 
On  December  13,  1912,  the  bills  of  lading  were 
withdrawn  from  the  Canal-Louisiana  Bank 
on  tru<»t  receipts,  as  follows: 

"Received  of  Canal  Bank  k  Trust  Company 
the  bills  of  lading  or  other  documents  or  se- 
curities as  enumerated  below,  held  by  the 
said  bank  as  collateral  pledged  to  secure  ad- 
vances made  to  the  undersigned,  and  in  con- 
bideration  thereof,  the  undersigned  hereby 
agrees  to  pay  over  to  the  said  bank  or  its 
assignees,  and  to  specifically  apply  against 
the  very  same  advances  the  proceeds  of  the 
sale  of  the  property  mentioned  in  the  said 
documents:  or  to  deliver  to  the  said  bank 
or  its  assignees  the  shipping  documents  or 
warehouse   receipts    representing    the   under- 


mentioned goods  within  one  day  from:  the  re- 
ceipt thereof,  this  delivery  being  temporarily 
made  the  undersigned  for  convenience  only, 
without  novation  of  the  original  debt,  or  giv- 
ing the  undersigned  any  title  thereto,  except 
aa  [523]  trustee  for  the  said  bank,  and  except 
to  receive  the  avails  thereof  or  the  documents 
therefor  for  account  of  the  said  bank." 

Dreuil  k  dlompany,  surrendering  the  bills 
of  lading  to  the  railroad  company,  obtained 
delivery  of  the  cotton  and  sent  it  to  a  'pick- 
ery,' where  the  lot  of  forty  bales  was  remade 
into  sixty,  and  the  lot  of  sixty  bales  ijiito 
ninety.  Dreuil  &  Company  then  stored  the 
cotton  with  a  warehouseman,  the  Planters* 
Press,  receiving  two  negotiable  v^rehouae  re- 
ceipts which,  on  December  17 »  1912,  they 
pledged  to  the  Conunercial  Bank  as  security 
for  their  notes.  On  December  30,  1912,  and 
December  28,  1912,  these  warehouse  reoeipts, 
respectively,  were  withdrawn  by  Dreuil  k 
Company  from  the  Commercial  Bank  on  trust 
receipts  similar  in  tenor  to  those  which  had 
been  given,  as  above  stated,  to  the  Canal- 
Louisiana  Bank.  Dreuil  k  Company  then  ob- 
tained a  delivery  of  the  cotton  from  the 
Planters*  Press;  on  December  31,  1012»  they 
were  adjudicated  bankrupts  and  temporary 
receivers  were  appointed.  It  appears  tiiat 
sixty  of  the  bales  had  been,  disposed  of,  but 
the  remainder  of  the  cotton,  which  had  been 
sent  by  Dreuil  k  Company  to  a  steamer  for 
shipment,  was  reoovered  by  the  receivers  and 
placed  by  them,  in  the  Planters*  Press;  ware- 
house receipts  being  issued  therefor  which 
passed  into  the  possession  of  the  trustee.  De- 
spite the  changes  mentioned,  aad  remarkings 
(whidi  we  need  not  consider),  the  District 
Court  found  the  identity  of  the  cotton  to  be 
established,  and  there  is  no  further  con- 
troversy upon  that  point.  Nor  is  it  contro- 
verted that  the  Commercial  Bank  was  a  pur- 
chaser in  good  faith  for  value  of  the  ware- 
house receipts  negotiated  to  it. 

We  assume  that  under  the  jurisprudence  of 
Louisiana  the  transaction  between  Dreuil  k 
Company  and  the  Canal-I^ouisiana  Bank  (de- 
scribed by  the  bank  as  a  pledge)  created 
rights  in  the  bank  in  the  nature  of  ownershipk 
for  the  purpose  of  securing  its  advances  (Bev, 
Stat,  of  Louisiana,  [524]  2482;  Civil  Code, 
Arts.  3157,  8158,  3170,  3173;  Maryland  Fi- 
delity, etc.  Co.  y.  Johnston,  117  La.  880,  889, 
42  So.  357;  Act  94  of  1912  (Uniform  Bills 
of  Lading  Act),  §  32;  and  that  when  the 
Canal-Louisiana  Bank  oitrusted  the  bills  of 
lading  to  Dreuil  k  Company  for  the  purposes 
described  in  the  trust  receipts,  given  to  that 
bank,  it  could  still  assert  its  title  as  against 
Dreuil  k  Company  and  their  trustees  in  bank- 
ruptcy. See  Clark  v.  Iselin,  21  Wall.  360, 
368,  22  U.  S.  (L.  ed.)  568;  In  re  Reboulin, 
165  Fed.  245;  Charavay  v.  York  Silk  Mfg. 
Co.  170  Fed.  819;  In  re'Cattus,  188  Fed.  733, 
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106  C.  C.  A.  171;  Century  Throwing  Co.  v. 
MuJler,  197  Fed.  252,116  C.  C.  A.  614;  In  re 
Dunlap  Carpet  Co.  206  Fed.  726;  Assets 
Realization  Co.  v.  Sovereign  Bank,  210  Fed. 
156,  26  G.  C.  A.  662;  Moore  v.  Kidder,  106 
X.  Y.  32,  12  N.  E.  818;  Drexel  v.  Pease,  133 
X.  Y.  129,  30  N.  E.  732;  Moors  v.  Wyman,  146 
Mass.  60,  15  N.  £.  104;  Moors  v.  Drury,  186 
Mass.  424,  71  N.  E.  810;  Brown  v.  Billingtoa^ 
163  Pa.  St,  76,  29  Ail.  904,  43  Am.  St.  Rep. 
780;  Williston  on  Sales,  §  437.  No  question  is 
presented  as  to  the  effect,  in  the  light  of  the 
Uniform  Bills  of  Lading  Aet  passed  in  Louifr- 
ana  in  1912  (Act  94),  of  an  attempted  nego- 
tiation  by  Dreuil  &  Company  of  the  bills  ol 
lading  contrary  to  the  terms  of  the  trust  re- 
ceipts.  See  Roland  M.  Baker  Co.  v.  Brown, 
214  Mass.  196,  208,  100  N.  £.  1025.  The 
bills  of  lading  were  not  negotiated;  they 
^ierved  their  purpose,  being  surrendered  to 
the  railroad  company  on  the  delivery  of  the 
goods  to  Dreuil  &  Company.  The  transae- 
tions  with  the  'pickery'  are  not  material  to 
the  question  to  be  decided.  Dreuil  ft  Com- 
pany having  obtained  possession  of  the  cotton, 
as  was  contemplated,  placed  it  in  store  and 
the  question  is  as  to  the  effect  of  the  negotia- 
tion of  the  warehouse  receipts  to  the  Com- 
mereial  Bank. 

It  is  a  familiar  rule  that  one  who  has  no 
title  to  chatt^s  cannot  transfer  title  unless 
he  has  the  owner's  authority  or  the  owner 
is  estopped.  See  Civil  Code  (La.)  Arts. 
2452,  3142,  3146,  3146.  It  follows  that,  in 
the  absence  of  circumstanees  creating  an  es- 
toppel, one  without  title  cannot  [626]  trans- 
fer it  by  the  simple  device  of  warehous- 
ing the  goods  and  endorsing  the  receipts. 
But  if  the  owner  of  the  goods  has  permitted 
another  to  be  clothed  with  the  apparent 
ownership  through  the  possession  of  ware- 
house receipts,  negotiable  in  form,  there 
is  abundant  ground  for  protecting  a  bona 
fi^  purchaser  for  value  to  whom  the  re- 
ceipts have  been  negotiated.  Pollard  v.  Rear* 
don,  65  Fed.  848,  862,  21  U.  S.  App,  639, 
13  C.  C.  A.  171;  Williston  on  Sales,  §  421. 
The  effect  of  the  negotiation  of  warehouse 
receipts  is  defined  in  the  Uniform  Ware- 
house Receipts  Act,  enacted  in  Louisiana  by 
Act  221  of  1908.    This  act  provides: 

"Sec.  40.  Who  May  Neffotiate  a  Receipt-^ 
A  negotiable  receipt  may  be  negotiated — 

"(a).  By  the  owner  thereof:  or 

"(b).  By  any  person  to  whom  the  posses-* 
sion  or  custody  of  the  receipt  has  been  en- 
trusted by  the  owner,  if,  by  the  terms  of  the 
receipt,  the  warehouseman  undertakes  to  de- 
liver the  goods  to  the  order  of  the  person  to 
whom  the  possession  or  custody  of  the  re- 
ceipt has  been  entrusted,  or  if  at  the  time 
of  such  entrusting  the  receipt  is  in  such 
form  that  it  may  be  negotiated  by  delivery." 

"Sec.  41.  liighU  of  Person  to  Whom  a  Re- 
ceipt   Has    Been    Negotiated — A    person    to 


whom  a  negotiable  receipt  has  been  duly 
negotiated  acquires  thereby — 

*'(a).  Such  title  to  the  goods  as  the  per- 
son negotiating  the  receipt  to  him  had  or 
had  ability  to  convey  to  a  purchaser  in  good 
faith  for  value,  and  also  such  title  to  the 
goods  as  the  depositor  or  person  to  whose 
order  tlie  goods  were  to  be  delivered  by  the 
terms  of  the  receipt  had  or  had  ability  to 
convey  to  a  purchaser  in  good  faith  for  value; 
and 

"(b).  The  direct  obligation  of  the  ware- 
houseman to  hold  possession  of  the  goods  for 
him  according  to  the  terms  of  the  receipt  as 
fully  as  if  the  warehouseman  had  contracted 
directly  with  him." 

[626]  "Sec.  47.  Whm  Negotimtian  Not  Im- 
paired  by  Fraud,  Mistake,  or  Duress — The 
validity  of  the  negotiation  of  a  receipt  is  not 
impaired  by  the  fact  that  such  negotiation 
was  a  breach  of  duty  on  the  part  of  the  per- 
s<Hi  making  the  negotiation,  or  by  tbe  fact 
that  the  owner  of  the  receipt  was  induced  by 
fraud,  mistake,  or  duress  to  entrust  the  pos- 
session or  custody  of  the  receipt  to  such  per- 
son, if  the  person  to  whom  the  receipt  wau 
negotiated,  or  a  person  to  whom  the  receipt 
was  subsequently  negotiated,  paid  value  there- 
for, without  notice  of  the  breach  of  duty,  or 
fraud,  mistake,  or  duress." 

It  will  be  observed  that  "one  who  takes  by 
trespass  or  a  finder-  is  not  included  within 
the  description  of  those  who  may  negotiate.'* 
(Report  of  Commissioners  on  Uniform  State 
Laws,  January  1,  1910,  p.  204.)  Aside  from 
this,  the  intention  is  plain  to  facilitate  the 
use  of  warehouse  receipts  as  documents  of 
title.  Under  §  40,  the  person  who  may  nego- 
tiate the  receipt  is  either  the  "owner  thereof," 
or  a  "person  to  whom  the  possession  or  cus- 
tody of  the  receipt  has  been  entrusted  by  the 
owner"  if  the  receipt  is  in  the  form  described. 
The  warehouse  receipt  represents  the  goods, 
but  the  entrusting  of  tlie  receipt,  as  stated,  is 
more  than  the  mere  delivery  of  thc^  goods ;  it 
is  a  r^resentation  that  the  one  to  whom  the 
possession  of  the  receipt  has  been  so  entrust- 
ed has  the  title  to  the  goods.  By  §  47,  the 
negotiation  of  the  receipt  to  a  purchaser  for 
value  without  notice  is  not  unpi^ired  by  the 
fact  that  it  is  a  breach  of  duty  or  that  the 
owner  of  the  receipt  was  induced  "by  fraud* 
mistake  or  duress"  to  entrust  the  receipt  to 
the  person  who  negotiated  it.  And,  under  § 
41,  cMie  to  whom  the  negotiable  receipt  has 
been  duty  negotiated  acquires  sueh  title  to 
the  goods  as  the  person  negotiating  the  re^ 
ceipt  to  him,  or  the  depositor  or  person  to 
whose  order  the  goods  were  deliverable  by 
the  terms  of  the  receipt,  either  had  or  "had 
ability  to  convey  to  a  purchaser  in  good  faith 
for  value."  The  [627]  clear  import  of  tbew; 
provisions  is  that  if  the  owner  of  the  goods 
permits   another   to   have-  the  possession   or 
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custody  of  negotiable  warehouse  receipts  run- 
ning to  the  order  of  the  latter,  or  to  bearer, 
it  is  a  representation  of  title  upon  which 
bona  fide  purchasera  for  value  are  entitled 
to  rely,  despite  breaches  of  trust  or  viola- 
tions of  agreement  on  the  part  of  the  apparent 
owner. 

It  cannot  he  doubted  that  if  Dreuil  &  Com- 
pany had  pledged  to  the  Commercial  Bank 
the  bills  of  lading  which  they  withdrew  from 
the  Canal-Louisiana  Bank  under  the  trust 
receipts,  the  former  paying  value  in  good 
faith  would  have  had  the  superior  right.  This 
wojild  have  been  directly  within  the  terms  of 
the  Uniform  Bills  of  Lading  Act  (Tja.  Act  94, 
1912,  §§  31,  32,  38,  39).  Roland  M.  Baker 
Co.  V.  Brown,  supra.  See  Hardie  v.  Vicks« 
burg,  etc.  R.  Co.  118  La.  254,  42  So.  793.  It 
seems  to  be  contended  that  the  case  is  dif- 
ferent with  the  warehouse  receipts.  But 
it  cannot  be  said  that  it  was  not  within  the 
contemplation  of  the  pa'rties  that  Dreuil  & 
Company,  on  obtaining  the  goods  from  the 
railroad  company,  should  put  them  in  ware- 
house and  take  the  usual  receipts.  As  we 
have  stated,  we  are  not  concerned  with  what 
happened  at  the  ^pickery,'  as  the  case  is 
precisely  the  same,  so  far  as  the  Commercial 
llank  is  concerned,  as  if  the  original  bales 
has  been  warehoused  (without  remaking) 
as  soon  as  received.  It  was  not  the  placing 
of  the  cotton  in  warehouse  in  the  usual  course 
of  business,  but  the  negotiation  of  the  re- 
ceipts, that  constituted  the  violation  of  Dreuil 
&  Company's  agreement  with  the  Canal- 
Louisiana  Bank.  By  the  very  terms  of  that 
agreement  Dreuil  &  Company  were  to  take 
the  position  of  "trustee"  for  the  bank  with 
authority  to  receive  **the  avails"  of  the  goods 
or  "the  documents"  therefor  for  aceount  of  the 
bank  and  being  bound  to  apply  the  proceeds 
of  sale  to  the  Imnk's  advances.  And  in  tak- 
ing documents  of  title,  in  ordinary  course, 
pursuant  to  the  agreement  which  was  intend- 
ed to  facilitate  the  [528]  disposition  of  the 
cotton  through  Dreuil  &  Company,  the  latter 
were  manifestly  permitted  to  take  such  docu- 
ments to  their  own  order,  as  they  took  tlie 
bills  of  lading  with  which  they  were  entrust- 
ed. To  repeat,  it  was  the  negotiation  of  the 
receipts  tlmt  constituted  the  breach  of  trust. 
But  after  the  Canal-Louisiana  Bank  had  al- 
lowed Dreuil  &  Company  to  be  clothed  with 
apparent  ownership  through  possession  of 
the  receipts  it  cannot  be  heard  to  question 
the  title  of  a  bona  fide  purchaser  for  value 
to  whom  they  had  been  negotiated.  In  re 
Richheimer,  221  Fed.  16,  136  C.  C.  A.  542. 

It  is  said  that  under  the  law  of  Louisiana, 
as  it  stood  prior  to  the  enactment  of  the 
rniform  Warehouse  Receipts  Act,  the  Com- 
mercial Bank  would  not  have  taken  title  as 
against  the  Canal-Louisiana  Bank  (Stern  v. 
Germania-National  Bank,  34  La.  Ann.  1119; 


Lallande  v.  His  Creditors,  42  La.  Ann.  705, 
7  So.  895;  Holton  v.  Hubbard,  49  La.  Ann. 
715,  22  So.  338;  Mechanics'  etc.  Ins.  Co.  v. 
Kiger,  103  U.  S.  352,  26  U.  S.  (L  ed.)  433; 
but  see  Hardie  v.  Viekabnrg,  etc.  R.  Co.  su- 
pra) ;  and  it  is  urged  that  the  new  statute  is 
but  a  step  in  the  development  of  the  law  and 
that  decisions  under  the  former  state  statutes 
are  safe  guides  to  its  construction.  We  do 
not  find  it  necessary  to  review  these  decisions. 
It  is  apparent  that  if  these  Uniform  Acts  are 
construed  in  the  several  States  adopting  them 
according  to  former  local  views  upon  analo- 
gous subjects,  we  shall  miss  the  desired  uni- 
formity and  we  shall  erect  upon  the  founda- 
tion of  uniform  language  separate  l^al  struc- 
tures as  distinct  as  were  the  former  varying 
laws.  It  was  to  prevent  this  result  that  the 
Uniform  Warehouse  Receipts  Act  expressly 
provides  ( §57 ) :  "This  aet  shall  be  so  in- 
terpreted and  construed  as  to  effectuate  its 
general  purpose  to  make  uniform  the  law  of 
those  States  which  enaet  it."  Thia  rule  of. 
construction  requires  thai  in  order  to  accom- 
plish the  beneficent  object  of  unifying,  so  far 
as  this  is  possible  under  our  dual  system,  the 
(*ommercial  law  of  the  country,  there  should 
be  taken  into  consideration  the  fundamental 
[529]  purpose  of  the  Uniform  Aet  and  that 
it  should  not  be  regarded  merely  aa  an  off- 
shoot of  local  law.  The  cardinal  principle 
of  the  Act — ^which  has  been  adopted  in  many 
States-^i-is  to  give  effect,  within  the  limits 
stated,  to  the  mercantile  view  of  documents, 
of  title.  There  had  been  statutes  in  some 
of  the  States  dealing  with  such  documents, 
but  there  still  remained  diversity  of  le^l 
rights  under  similar  commercial  transactions. 
We  tliink  that  the  principle  of  the  Uniform 
Act  should  have  recognition  to  the  exclusion 
of  any  inconsistent  doctrine  which  may  have 
previously  obtained  in  any  of  the  States  en- 
acting it;  and,  in  thia  view,  we  deem  it  to  be 
clear  that  in  the  circumstances  disclosed  the 
Commercial  Bank  to<^  title  to  the  warehouse 
receipts  and  to  tlie  coilton  in  question. 

Finally,  it  is  insisted  that  whatever  right 
the  Commercial  Bank  might  have  had,  if  it 
had  retained  the  wareliouse  receipts,  it  lost 
as  against  tlie  Cs^ial-Louisiana  Bank  by  per- 
mitting Dreuil  &  Company  to  withdraw  the 
documents  undei'  the  trust  receipts  which  they 
gave  to  the  Commercial  Bank;  that  is,  that 
as  the  cotton  came  into  the  possession  of 
Dreuil  &  Company  the  equities  of  the  two 
banks  are  equal  and  the  earlier  equity  should 
prevail.  We  think  tluit  this  contention  begs 
the  question.  The  Commercial  Bank  did  not 
lose  its  rights,  by  permitting  the  withdrawal 
of  its  warehouse  receipts  under  the  agree- 
ment to  hold  for  its  account,  any  more  than 
the  Canal-Louisiana  Bank  lost  its  rights 
merely  by  the  withdrawal  of  the  bills  of  lad* 
ing  under  ite  trust  receipts.    It  was  because 
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ilie  Canal-Louistiina  Bank  clothed  *  Dreuil  A 
Company  with  the  indicia  of  ownership  that 
a  601M1  fide  purchaeer  ior  value  was  enabled 
to  take  title;  and  a  aimilar  result  would  have 
followed  if,  after,  the  withdrawal  of  tli«  ware- 
house receipts  from  the  Commercial  Bank, 
there  had  been  a  like  n^otiation  by  Dre«iil 
k  Company.  But  there  was  <m>  subsequent 
negotiation,  aqd  tbe  CcHnmercial  [530]  Bank 
in  the  absence  of  the  intervention  of  a  pur- 
chaser in  good  faith  lor  value  did  not  lose 
Its  righta  by  the  agreement  under  which  the 
cotton  which  it  had  duly  aoqvired  was  to  be 
held  for  its  account.  There  is  no  equality  of 
equities,  for  it  waa  through  the  action  of 
the  Canai-Louisaana  Bank  and  the  apparent 
ownership  it  created  in  .Preuil  A  Company 
that  the  Comaeniial  Bank  was  led  to.  ad- 
vance ita  money  upon  the  faith  of  the  docu* 
stents  ol  title. 

The  decree  is  reversed  and  the  cause  is  re* 
manded  with  difeetilm  to  enter  a  decree  in 
favor  of  the  appoUant, 

It  is  so  ordered. 


Coast 
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Form  and  Contents  of  Keceipt,  20. 
Rights  of  Transferee  of  Receipt,  31. 
Duty  and  Liability  of  Warehouseman,  31. 


While  many  of  the  provisions  of  the  imi* 
fonn  warehoune  receipts  act  are  declaratory 
of  the  pre-exiating  law,  this  note  in  diacussiBg 
the  eonstmctioBi  and  effect  of  that  act  deals 
with  those  cases  only  which  have  arisen  un* 
der  the  act  and  expressly  applied  its  terms. 
Not  only  does  the  act  supersede  all  existing 
fitatutory  or  common,  law*  <m  the  subject 
(■overed  by  it  (Interstate  Banking,  etc.  Ca 
V.  Brown,  2i&  Fed.  32,  148  O.  C.  A.  520)  but 
as  is  said  in  the  reported  case,  "if  theee  uai- 
form  acts  are  construed  in  the  several  states 
tdoptingf  them  according  to  former  views  up- 
on anal<^oos  subjects  we  sliall  miss  the  de* 
aired  uniformity  and  we  shall  erect  upon  the 
foundation  of  uniform  language  separate  legal 
Rtrnetures  as  distinct  as  were  the  former 
varying  laws." 

The  act  by  its  terms  is  applicable  only  to 
persons  engaged  in  the  business  of  warehouse 
ing  for  hire.  The  inapplicability  to  other 
persons  of  an  act  which  is  apparently  the 
uniform  act  though  the  cases  do  not  expressly 
so  state  has  been  declared.  American  Can  Co. 
V.  £rie  Preserving  Co«  183  Fed.  96,  105  C. 
C.  A.  388,  affirming  171  Fed.  540;  National 


Bank  of  Commerce  y.  Flana|^  Mills,  etc. 
Co.  268  Mo.  547,  ISg  S.  W.  117. 

In  Moore  v.  Thomas  Moore  DiatiUiiqr  Ca 
247  Pa.  St.  312,  03  Atl.  347,  certificates  is- 
sued by  a  distiller  for  whisky  stored  in  his 
own  warehouse  were  held  not  to  be  warehouse 
reeeipts  within  the  act. 

In  New  Jersey  Title  Guarantee,  etc.  Co.  v. 
Rector,  76  N.  J.  Bq.  687,  75  Atl.  031,  it  wa» 
said:  "The  suggestion  made  by  the  respond- 
ent that  the  complainant  is  not  a  warehouse- 
nmn,  is  sirificiently  answered  by  reference  to 
tbe  statute  and  the  bill  of  complaint.  Sec- 
tion 58  declares  'warehouseman*  to  mean  a 
person  lawfully  engaged  in  the  business  of 
storing  goods  for  profit,  and  the  bill  of  com- 
plaint alleges  that  the  complainant  is  eon- 
ducting  the  business  of  running  safe  deposit 
vaults,  and  warehousing  valuable  goods  and 
chattels  for  hire,  which  sufiktlently  describes 
'wareWuseman'  as  defined  by  the  act,  and 
en  demurrer  the  statements  contained  in  the 
bill  of  complaint  are  assumed  to  be  true." 

Form  and  Contents  of  Receipt. 

The  uniform  warehouse  receipt  act  eon- 
tains  ( §  2 )  the  following  provisions  as  to  the 
form  of  warehouse  receipts:  ''Warehouse  re- 
ceipts need  not  be  in  any  particular  form,  but 
every  such  receipt  must  embody  witliin  its 
written  or  printed  terms:  (a)  The  location 
of  the  warehouse  where  the  goods  are  stored: 
<b)  the  date  ol  -the  receipt;  (c)  the  con- 
secutive number  of  the  receipt;  (d)  a  state- 
ment whether  the  goods  received  will  be  de« 
livered  to  the  bearer,  to  a  specified  person « 
or  to  a  specified  person  or  his  order;  (e>  the 
rate  of  storage  charges;  (f)  a  description 
ol  the  goods  or  of  the  packages  containing 
them;  <g)  the  signature  of  the  warehouse- 
man, which  may  be  made  by  his  authorized 
agent;  <h)  if  the  receipt  is  issued  for  goods 
of  which  the  warehousenmn  is  owner,  either 
solely  or  jointly  or  in  common  with  others, 
the  fact  of  such  ownership ;  and,  ( i )  in  the 
case  of  a  negotiable  receipt,  a  statement  of 
the  amount  of  advances  made  and  of  liabili- 
ties incurred  for  which  the  wardieuaeman 
claims  a  lien."  It  is  held  that  the  oarission 
of  one  or  more  of  the  statutory  terms  does 
not  destroy  the  negotiability  of  the  receipt. 
Thus  in  Manufacturers'  Mercantile  Co.  v. 
Monarch  Kefrigerating  Co.  266  111.  684,  107 
N.  E.  885,  reversing  169  111.  App.  562,  involv- 
ing a  warehouse  receipt  which  failed  to  statt^ 
the  rate  of  storage  charges,  the  court  saidi 
"The  requirements  of  section  2  were  imposed 
for  the  benefit  of  the  holder  of  the  receipt  and 
of  the  purchasers  from  him.  It  was  not  in- 
tended that  a  failure  to  observe  them  should 
render  the  receipt  void  in  the  hands  of  the 
holder.  The  appellee  contends  that  such  fail- 
ure had  the  effeet  to  render  the  reeeipt  non- 
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negotiable.  Section  2  does  not  deal  with  the 
negotiability  of  warehouse  receipts.  After 
providing  ^at  no  particular  form  Bhal)  be 
necessary  for  warehouse  receipts,  it  prescribed 
certain  terms  to  be  embodied  in  Uiem  for  the 
protection  of  the  depositor  or  his  assigns, 
and  that  it  was  for  tJie  protection  of  such 
persons  that  these  terms  were  required  is 
indicated  by  the  provision  that  their  omis- 
sion from  a  negotiable  receipt  should  render 
the  warehouseman  liable  for  all  damages  to 
any  person  injured  thereby.  This  provision 
is  inconsistent  with  the  claim  that  the  omis- 
sion renders  the  receipt  non-negotiable,  for 
it  refers  expressly  to  the  omission  from  a  ne^ 
gotiable  receipt  and  not  from  a  receipt  which 
would  otherwise  be  negotiable.  The  distinc- 
tion between  negotiable  and  non-negotiable 
receipts  is  stated  in  sections  4  and  5.  A  re- 
ceipt which  states  that  the  goods  will  be  de< 
livered  to  the  depositor  or  another  specified 
person  is  non-negotiable;  one  which  states 
that  tliey  will  be  delivered  to  the  bearer  or 
to  the  order  of  a  person  named  in  the  receipt 
is  negotiable.  These  receipts  .came  within 
the  definition  of  the  last  class  and  were  ne- 
gotiable." 

In  Arbuthnot  v.  Richheimer,  139  La.  706, 
72  So.  251,  it  was  said  with  respect  to  a 
receipt  containing  a  similar  omission:  "Sec- 
tion 2  of  said  act,  after  declaring  that  'ware- 
house receipts  need  not  be  in  any  particular 
form,'  provides  tliat  every  such  receipt  must 
embody  within  its  written  or  printed  terms 
certain  enumerated  particulars,  and  coaclndes 
as  follows;  'A  warehouseman  shall  be  liable 
to  any  person  injured  thereby  for  all  dam- 
age caused  by  the  omission  from  a  negotiable 
receipt  of  any  of  the  terms  herein  required.' 
The  receipt  in  question  does  not  contain  'thu 
rate  of  storage  charges'  or  'statement  of  ad- 
vances made  and  of  liabilities  incurred  for 
which  the  warehouseman  claims  a  lien.'  Did 
the  omission  of  such  requirements  destroy 
the  character  of  the  instrument  as  a  ware* 
house  receipts  The  statute  does  not  so  de- 
clare»  but  does  provide  that  in  such  a  case 
the  warehouseman  shall  be  liable  to  any  per- 
son injured  thereby  for  all  damage  caused  by 
such  <Mnission8.  It  is  not  reasonable  to  sup- 
pose that  the  lawmaker  contemplated  the 
nullification  of  otherwise  valid  warehouse  re- 
ceipts for  the  omission  of  'the  consecutive 
number  of  the  receipt,'  or  'the  location  of  the 
warehouse,'  or  'the  rate  of  storage  charges.' " 

In  New  Jersey  Title  Guarantee,  etc.  Co.  v. 
Rector,  76  N.  J.  Eq.  587,  76  Atl.  931,  the 
cjouTt  said:  "Another  term  to  be  embraced 
in  the  receipt,  as  set  out  in  section  2,  is, 
'the  rate  of  storage  charges,'  which  was  not 
complied  with  in  this  ease,  for  the  amount 
of  the  storage  charges  was  omitted.  But  ac- 
cording to  the  view  we  take  of  this  statute 
the  two  matters  which  seem  to  have  influenced 


the  vice-chancellor  are  not  of  importance,  for 
we  think  that  the  construction  of  the  statute 
by  the  vice-chancellor  is  too  narrow  a  one, 
and  its  application  too  limited.  The  statute 
is  of  a  remedial  character,  and  one  of  the 
purposes  manifestly  intended  was  the  modifi- 
cation of  that  harsh,  and  in  many  eases  in- 
equitable, rule  which  prevented  a  warehouse - 
roan  from  calling  upon  his  bailor  to  interplead 
when  the  bailor's  title  was  assailed  by  an  ad- 
verse claimant.  The  section  upon  which  the 
vice-chancellor  relies  does  set  forth  what  a 
receipt  shall  embrace,  but  in  its  concluding 
paragraph  declares  that  a  warehouseman 
shall  be  liable  to  any  person  injured  for  all 
damages  caused  by  the  omission,  from  a  nego- 
tiable receipt,  of  any  of  the  terms  therein 
enumerated.  It  does  not  declare  the  receipt 
void,  but  prescribes  a  penalty,  if,  being  ne- 
gotiable, any  person  is  injured  because  <yf 
the  omission  of  any  of  such  terms,  and  ap- 
pears to  recognize  receipts  from  which  some 
of  the  terms  set  out  in  the  act  are  omitted. 
If  we  should  adopt  the  view  of  the  vice-chan- 
cellor, a  negotiable  receipt,  even  in  the  hands 
of  a  third  party,  would  not  be  the  receipt  of 
a  warehouseman,  under  the  act,  if  a  sijigle 
term  was  omitted,  although  the  law  makes 
the  warehouseman  liable  on  the  receipt  for 
all  damages  resulting  Irom  any  such  omis- 
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sion. 

But  in  Interstate  Banking,  etc.  Co.  v. 
Brown,  235  Fed.  32,  148  C*  C.  A.  526,  a  fail- 
ure to  describe  specifically  the  property 
covered  by  the  receipt  was  held  to  destroy  it* 
negotiability.  It  was  said  in  that  case  that 
the  result  might  be  otherwise  in  a  case  where- 
in the  goods  were  of  a  character  which  the 
warehouseman  was  authorized  to  commingle 
with  other  goods  (see  infra  the  subdivision 
Lhtiy  and  TAahility  of  Warehousemajn ) . 

With  respect  to  the  provision  (section  2, 
(•ubdivision  h,  quoted  supra)  relating  to  goods 
owned  in  whole  or  in  part  by  the  warehouse- 
man the  court  said  in  Cowley  County  Nat. 
Bank  v.  Rawlins-Dobbs  Elevator  Co.  96  Kan. 
461,  152  Pac.  647:  "One  of  the  receipts, 
signed,  like  all  the  rest,  by  the  Rawlins-D(A)bg 
Elevator  Company,  which  was  held  as  secur- 
ity for  a  note  of  that  company,  contained  the 
following  language,  but  no  other,  relating  to 
the  ownership  of  the  grain:  'Received  in 
storage  irom,  Rawlins-Dobbs  Eleva.  Co.  Fifty- 
five  Hundred  and  Twenty-five  bushels  of 
wheat  inspected,  subject  to  the  order  hereon 
of  The  Rawlins-Dobbs  Elevator  Co.'  The  sure- 
ty company  contends  that  this  receipt  was 
void  because  it  was  issued  for  goods  owned 
by  the  warehouseman,  without  stating  the 
fact  of  such  ownership,  in  violation  of  the 
statute,  which  reads:  'Warehouse  receipts 
need  not  be  in  any  particular  form,  but  every 
such  receipt  must  embody  within  its  written 
or  printed  terms — •   ...    (h)  if  the  receipt 
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is  issued  for  goods  of  whicli  the  warehoase- 
otn  18  owner,  either  solely  or  Jointly  or  la 
eomraon  with  others,  the  fact  of  such  owner- 
ship.' (Gen.  Stet.  1909,  §  S867.)  The  pur- 
pose of  this  prorision  is  thus  stated  hy  the 
Commissioners  on  Uniform  State  Laws:  'As 
some  abuses  have  arisen  from  wmrehousemen 
iBBuing  receipts  on  their  own  goods,  it  seemed 
wise  that  when  they  issued  negotiable  receipts 
in  this  way,  the  documents  should  carry  no- 
tice of  the  fact  on  its  face.'  (American  Uni- 
form Commercial  Acts,  p.  187.)  Where  a 
wtrehouse  receipt  acknowledges  the  reception 
of  goods  from  the  warehouseman  himself,  and 
the  holding  of  them  subject  to  his  order,  the 
fset  that  he  is  the  owner  is  stated  by  fair  im- 
plication— ^the  document  carries  on  its  face 
flotioe  of  his  ownership,  and  the  purpose  of 
the  statute  is  fully  met." 

In  defining  negotiable  and  non-negotiable 
receipts  the  act  (§§  4,  5)  provides  that  a 
receipt  in  which  it  was  stated  that  the 
goods  will  be  delivered  to  the  depositor  or 
to  any  other  specified  person  is  a  non-negoti- 
able receipt,  while  a  receipt  stating  that  the 
);oods  will  be  delivered  to  the  bearer  or  to 
the  order  of  any  person  named  is  a  nego- 
tiable receipt.  In  Arbuthnot  v.  Rlchheimer, 
139  La.  798,  72  fik>.  201,  the  court  said: 
""nie  receipt  in  question  does  not  make  the 
goods  deliverable  to  the  depositor,  but  'only 
on  the  return  of  this  receipt  properly  in- 
dorsed,' and  Richheimer  A  Co.,  the  depositor, 
W&8  the  only  person  named  in  the  receipt, 
and  therefore  the  only  person  who  could 
properly  indorse  it.  'Ordar'  means  an  order 
by  indorsement  on  the  receipt.  Id.  $  58.  The 
intent  to  make  the  instrument  a  'negotiable 
warehouse  receipt'  was  written  on  its  face, 
and  is  necessarily  Implied  hy  thd  words  'prop- 
erly indorsed,'  which  presuppose  that  the 
depositor  has  the  capacity  to  transfer  the 
receipt  by  his  indorsement.  As  the  ret^eipt 
by  its  terms  makes  the  gfoods  deliverable  only 
on  the  return  of  the  receipt  properly  in- 
dorsed, we  must  construe  it  as  authorizing 
the  depositor  to  indorse,  or  as  making  no 
[IrovfBion  whatever  for  the  delivery  of  the 
l^oods  to  any  person.  The  last  instruction 
is  not  permissible,  because  ft  would  render 
the  cause  nugatory.** 

In  New  Jersey  Title  Ckiarantee,  etc.  Co. 
r.  Rector,  76  N.  J.  Bq.  S87,  76  Atl.  931,  it 
wag  said:  "The  specific  requirements  which 
the  vice-chancellor  finds  to  be  absent  are, 
*a  statement  whether  the  goods  received  will 
be  delivered  to  the  bearer  or  to  a  specified 
person  or  his  order,*  and  also  'the  rate  of 
storage  charges.'  We  think  that  the  clause 
in  the  receipt  which  reads,  *ttpon  redelivery 
of  the  above  mentioned  package  to  the  de- 
positor, the  liability  of  the  company  will 
oease  without  reference  to  the  contents  there' 
of,'  jugtifies  the  inference  that  the  goods  will 
be  delivered  to  a  specified  person,  that  is,  to 


the  depositor,  for  a  'redelivery  of  the  above- 
mentioned  {wckage  to  the  depositor,'  can  only 
mean  that  the  good's  were  to  be  delivered  to 
him,  and  not  to  bearer,  or  to  the  order  of 
a  specified  person,  the  provision  in  the  stat- 
ute being  'a  statement  whether  the  goods  re- 
ceived will  be  delivered  to  the  bearer,  to  a 
specified  person,  or  to  a  specified  person  or 
his  order.'  The  receipt  does  not  provide  for 
deliveiy  to  bearer,  or  to  the  order  of  any 
specified  person,  but  intends  a  redelivery  of 
the  package  to  the  depositor.' 
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Kifflits  of  Transferee  of  Receipt, 

The  act  (§  41)  provides  that  a  person 
to  whom  a  negotiable,  warehouse  receipt  is 
duly  negotiated  acquires  thereby  *'8uch  title 
to  the  goods  as  the  person  negotiating  the 
receipt  to  him  had  or  had  ability  to  convey 
to  a  purchaser  in  good  faith  for  value."  An- 
other section  (47)  provides  that  "the  validity 
of  the  negotiation  of  a  receipt  is  not  impaired 
by  the  fact  that  such  negotiation  was  a 
breach  of  duty  on  the  part  of  the  person 
making  the  negotiation.''  Under  those  pro- 
visions it  is  held  that  the  rights  of  a  person 
who  takes  a  negotiable  warehouse  receipt 
by  transfer  from  one  who  is  in  possession 
thereof  under  an  agreement  to  sell  the  goods 
thereby  represented  and  account  to  the  own- 
er for  the  proceeds  are  superior  to  those  of 
A  levying  or  attaching  creditor  of  the  owner. 
In  re  Richheimer,  221  Fed.  16,  136  C.  0.  A. 
542,  certiorari  denied  238  U.  S.  624,  35  S. 
Ct.  662,  59  U.  S.  (L.  ed.)  1404;  Interstate 
Banking,  etc.  Co.  v.  Brown,  235  Fed.  32,  148 
C,  C.  A.  526;  Arbuthnot  v,  Richheimer,  13J> 
La.  798,  72  So.  251.  And  see  the  reported  case 
which  overrules  In  re  Dreuil,  205  Fed.  568. 

But  the  rights  of  the  transferee  of  a  ware- 
house receipt  are  subject  to  a  chattel  mort- 
gage which,  was  on  record  at  the  time  of  the 
transfer.  W.  S.  Brown  Mercantile  Co.  v. 
Yelding  Bros.  Dept.  Store  (Ala.)  76  So.  4, 
wherein  the  court  said:  "We  think  it  clear 
that  there  is.  nothing  in  the  language  of  this 
section  which  would  justify  the  construction 
insisted  upon  by  counsel  for  appellant.  The 
expression  therein  *or  had  ability  to  convey 
to  a  purchaser  in  good  faith  for  value'  clearly 
means,  of  course,  providing  such  person  was 
sucli  purchaser  in  good  faith  for  value.  If 
the  purchaser  had  actual  notice,  no  one  for 
a  moment  would  contend  that  he  was  a  pur- 
chaser in  good  faith.  Our  registration  laws 
were  enacted  for  the  purpose  of  giving  notice, 
and  the  mortgage  here  in  question,  having 
been  duly  recorded,  gave  the  purchaser  a 
constructive  notice  so  as  to  prevent  him  from 
being  a  purchaser  in  good  faith." 

Dutu  and  Lialdlily  of  Warehouseman, 

There  is  nothing  in  the  uniform  warehouse 
receipts   act  which   requires  the   warehouse- 
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man  to  insure  tbe  goods  for  the  benefit  of 
the  owner.  Farmers'  Union  Warehouse  Co. 
V,  Sturdivant  (Ark.)  192  S.  VV.  377,  wherein 
the  court  said:  "We  do  not  deem  it  n^oee- 
sary  to  enter  into  any  discussion  concerning 
tlie  extent  to  which  the  legislature  may  go 
in  imposing  a  duty  upon  wareliousemen  to 
insure  the  property  of  their  customers,  for 
we  are  of  the  opinion  that  the  statute  in 
question  imposes  no  duty  whatever  in  that 
respect.  Section  21  merely  imposes  upon 
the  warehouseman  the  duty  to  exercise  such 
care  in  regard  to  the  property  stored  *as  a 
reasonably  eareful  owner  of  similar  goods 
would  exercise/  which  does  not  require  the 
warehouseman  to  enter  into  a  contract  of 
insurance.  Tliat  matter  is  left  to  the  pref- 
erence of  the  owner,  or  perliaps  to  whatever 
custom  may  become  established  with  refer- 
ence to  such  transactions  at  that  particular 
place.  The  section  of  the  statute  which 
gives  a  lien  was  merely  intended  to  be  for 
the  protection  of  a  warehouseman  where  he 
has  procured  insurance  upon  authority  from 
the  owner,  and  puts  the  expense  of  the  mat- 
ter upon  th^  same  standing  as  the  charge  for 
storage.  The  evidence  in  the  case  shows  that 
there  was  no  authority  given,  either  express 
or  implied,  for  tlie  procurement  of  the  insur- 
ance. No  such  custom  was  proved  which 
would  be  sufficient  to  charge  the  owner  of 
the  cotton  with  notice  that  the  commodity 
stored  would  be  insured  pursuant  to  cus- 
tom/* 

A  warehouseman  who  has  issued  a  negoti- 
able receipt  cannot  be  compelled  to  surrender 
the  goods  witliout  the  production  of  the  re- 
ceipt. Kershaw  v.  Booth  Fisheries  Co.  177 
111.  App.  117.  In  that  case  it  appeared  that 
the  receipt  was  issued  to  a  third  person.  In 
replevin  by  the  owner  of  the  goods  the  court 
said :  "Tlie  purpose  of  the  act  was  evidently 
to  render  the  title  to  and  right  of  possession 
of  property  stored  in  warehouses  more  easily 
convertible,  and  in  order  to  do  so  it  became 
necessary  to  place  upon  the  warehouseman 
much  greater  responsibility.  A  warehouse- 
man, having  assumed  the  responsibilities  im- 
posed upon  him  by  the  act,  must  be  given 
the  benefit  of  all  provisions  of  the  act  which 
are  made  for  liis  protection,  and  these  pro- 
visions should  be  construed  as  liberally  as 
is  con.^istent  with  a  fair  interpretation  of 
tlie  language  employed.  In  our  opinion  the 
plaintilT,  having  rendered  it  possible  for 
Xewhall  to  obtain  from  the  warehouseman  a 
negotiable  receipt,  should  not,  under  section 
25  of  the  act,  be  allowed  to  recover  tne  goods 
taken  in  replevin  and  in  trover  the  value  of 
the  goods  not  taken  without  having  previous- 
ly obtained  a  decree  enjoining  Newhall  from 
transferring  the  receipt.  By  his  own  ad- 
mission, the  plainti/T  had  had  other  transac- 
tions witli  the  defendant,  and  had  arranged 


for  the  storing  by  Newhall  of  other  ears  of 
Iruit  in  defex^ant's  warehouse,  and  had 
oonsented  to,  if  he  did  not  arrange  for,  the 
issuance  of  negotiable  receipts  to  Newhall 
for  such  fruit  In  our  opinion,  also,  al- 
though by  certain  provisions  of  tlie  act  a 
warehouseman  is  enabled  to  protect  himself 
as  against  different  claimants  for  goods  in 
storage,  by  a  bill  in  the  natuie  of  a  bill  of 
interpleader,  etc.,  he  is  still  entitled  to  the 
protection  provided  by  section  25  of  the  act. 
Appellee  in  argumient  insists  that  the  last 
sentence  of  the  section,  wherein  it  is  provided 
that  the  'warehouaeman  shall  in  no  ease  be 
compelled  to  deliver  up  tbe  actual  possession 
of  the  goods  until  the  receipt  is  surrendered 
to  him  or  impounded  by  tlie  court,'  does 
not  apply  in  the  ease  of  a  suit  in  replevin, 
for  the  reason  that  the  prior  sentence  of  the 
section,  wherein  it  is  provided  that  the  goods 
for  whicli  a  negotiable  receipt  has  been  given, 
may  not,  while  in  the  possession  of  a  ware- 
houseman, be  attached  by  garnishment  or 
other  wise,  or  be  levied  upon  under  an  execu* 
tion,  does  not  mention  the  action  of  replevin. 
We  think  this  is  too  narrow  a  construction 
to  be  given  to  tlie  language.  The  plaintiff, 
in  our  opinion,  by  some  proper  process  either 
should  have  obtained  from  Newhall  the  ne- 
gotiable receipt  or  insured  to  the  defendant 
that  it  had  not  been  or  would  not  be  negotiat- 
ed by  Newhall.  This  might  have  been  done 
by  a  proceeding  in  equity  enjoining  its  nego- 
tiation. The  action  in  trover  heretofore  re- 
ferred to  brought  by  plaintiff  against  New- 
hall and  others  prior  to  the  beginning  of 
the  present  suit  could  not  have  had  this 
effect." 

So  in  Manufacturew'  Mercantile  Co.  ▼. 
Monarch  Refrigerating  Co.  266  111.  584,  107 
N.  £.  885,  it  was  held  that  if  a  warehouseman 
delivers  the  goods  on  an  attachment  witliout 
the  receipt  lie  is  guilty  of  a  conversion.  Tbe 
court  said:  "Under  section  41  of  the  act 
in  question  the  appellant,  by  the  purchase  of 
tlie  warehouse  receipts,  acquired  the  title  to 
tlu^  goods,  and  under  sections  10  and  II  the 
appellee  became  liable  to  appellant  as  for 
their  conversion  by  delivering  the  goods  to 
another  person  without  taking  up  and  cancel- 
ing the  warehouse  receipts.  By  surrendering 
possession  of  the  goods  appellee  had  lost  its 
lien  under  the  provisions  of  section  29,  and 
the  judgment  in  the  attachment  suit  was  no 
defense,  because  under  section  25  goods  for 
which  a  negotiable  receipt  had  been  issued 
cannot,  whilo  in  the  possession  of  the  ware- 
houseman, be  attached  by  garnishment  or 
otherwise,  or  be  levied  upon  under  an  execu- 
tion, unless  the  receipt  be  first  surrendered 
to  the  warehouseman  or  its  negotiation  en- 
joined, and  the  warehouseman  cannot  be  com- 
pelled to  deliver  up  the  actual  possession  of 
the  goods  until  the  receipt  is  surrendered  to 
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lee  argues  that  it  cooMsot  be  reqmired  to 
resist  a  valid  writ  issued  upon  the  judgment 
of  the  court  in  the  attachment  suit  and 
prevent  the  talcitig  of  'tiie- goods  from  its  pes* 
.session.  The  goods  were  not  subject  to  gar- 
nishment under  the  facts  and  under  the  ap- 
pellee's answer,  and  the  appellee  should  have 
seen  to  it  tlULt  jvdgaumt  was  net  rendered 
against  it,  or  If  sueh  }ud|^eiit-  was  rendered 
should  have  procured  a  reversal  of  it  if  it 
desired  to  protect  itself." 

The  act  provides  (§  30)  that  the  ware- 
houseman shall  have  no  lien  except  for  stor- 
age subsequent  to  the  da^te  of  the  receipt 
unless  the  receipt  expressly  enumerates  otJier 
charges  for  which  a  lien  is  claimed.  In  Kk>ck 
Produce  Go.  v.  Diamond  Ice,  etc.  Co.  90  Wash. 
<7,  ld5  fSftc.  41#»  it  Apii^wmd  tlat  a  i»w«^ 
vas  issued  emtiwaeratiag  no  charges  for  which 
4  lien  was  elaimed.  On  a  subsequent  partial 
withdrawal  of  goods,  an  indorsement  was 
made  on  the  receipt  claiming  a  lien  for  the 
previous  storage  of  other  goods.  It  was  held 
that  even  as  between  the  original  parties  the 
warehousemaiL  oould  not  thus  surcharge  the 
receipt.  The  court  said:  ''Finally,  it  is 
argued  that,  granting  that  section  ^0  forbids 
helated  surdiarging  of  a  negotiable  receipt, 
the  statute  really  was  loolcing  to  the  protec- 
tion  of  third  parties,  and  that  in  this  suit 
between  original  parties  the  court  shtsuld 
?ive  the  warehousenmta  this  surcliarge.  Such 
doctrines,  often  tempting  to  courts,  generally 
lead,  though,  to  embarrassment.  If  we 
ii>hould  let  the  rule  vary  in  this  way,  we 
ihould  justify  endless  contentions  as  to 
whether  a  receipt  alleged  to  be  transferred, 
was  transferred  in  good  faith,  whether  the 
assignment  was  in  legal  form,  whether  the 
warehouseman  had  actual  notice  of  it  when 
it  was  not  in  legal  form,  whether  the  transfer 
was  for  value,  together  with  many  other  con- 
tentions that  would  frequently  expose  true 
transferees  to  loss  on  technical  grounds  or 
put  them  to  laborious  proofs,  which,  if  we 
let  this  statute  speak  for  itself,  the  paper 
in  his  hands  would  spare  him.  The  statute 
itself  is  simple.  It  will  work  no  hardship 
on  the  warehouseman  or  anybody  if  let  alone. 
Consid^  it  af  it  now  stands  from  the  ware- 
houseman's point  of  view.  If  he  holds  ac- 
<:nied  charges  on  other  goods,  he  can  avoid 
just  such  controversies  as  this  by  stamping 
upon  the  receipt  when  he  issues  it  those 
previous  charges.  On  the  other  hand,  if  he 
lias  already  issued  the  negotiable  receipt  and 
additional  goods  are  deposited,  he  need  not 
meddle  with  the  previous  receipt,  for  he  has 
his  lien  on  those  later  deposits.  The  policy 
of  this  law  was  to  make  negotiable  receipts 
useful  in  the  highest  degree.  No  matter 
whether  the  depositor  bias  yet  transferred  it 
w  not,  he  has  reckoned  that  bailment  free 
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for  future  uses.  He  must  frequently  employ 
the  rec^pt  as  collateral  under  more  equitable 
assignment  and  pledge  for  value  without  in* 
dorscment  or  delivery,  and  it  frequently  pro- 
motes the  eonvenienoe  both  of  the  borrower 
*and  of  the  lender  that  it  be  intrusted  back 
to  his  handa  for  partial  withdrawal  of.  goods 
while  still  held  as  eollateral.  The  warehouse^ 
man  having  already  a  Hen  on  otker  goods,- 
we  see  no  reason  for  relaxing  the  seetion  as 
to  negotii^le  receipts  to  read  into  it  what  is 
not  in  it,  and  to  say  that  after  all  it  means 
something  else  when  the-  controversy  is  be- 
tween the  warehouseman  and  the  original 
party." 

It  is  provided  (§23)  that  if  autliorized 
by  an  agreement  or  a  custom  the  warehouses 
man  may  mingle  fungible  goods  with  other 
goods  of  the  same  kind  and  grade.  By  a 
subsequent  aeetion  (69)  "fungible  goods'' 
aare  defined  as  goods  any  unit  of  which  is 
from  its  nature  or  by  mercantile  custom 
treated  as  the  equivalent  of  any  oi^er  unit. 
In  Intestate  Banking,  ete;  €o.  v.  Btown,  28» 
f\id.  32,  148  C.  O.  A.  S26,  the  foregoing 
provisions  >were  held  not  to  aaihortxe  the 
mingling  of  cotton  ^  in  bales  in  the  absenee 
of  a  custom  with  notice  of  which  the  owner 
was  charged.  The  court  said:  "It  seems 
obvious  that  goods  may  'be  of  one  of  three 
classes:  Inherently  fungible,  or  capable  of 
acquiring  that  quality  by  a,greement,  or  quite 
incapable  thereof.  Bushels  of  wheat  of  the 
same  grade  are  necessarily  the  equivalent  of 
eacli  other;  barj;els  of  flour  may  .or  ms^y  not 
have  that  mutual  relationship — presumpti ve- 
il^, thoy  do  not  (Jones  oh  Collateral  Securi- 
ties, §§  317,  318)-~tliougli  the  Tnten*ded 
parties  may  intelligibly  consent  that  flour 
shall  be  so  eonsidered:  but  that  there  slieuld 
be  any  express  agreement  or  any  contract- 
raising",  custom  whereby  ^a  •  bolt  of  do^h  and 
a  case  of  boots  and  shoes  should  be  treated 
as  equivalent  to  each  other  is  beyond  compre- 
hension. We  take  it,  the  stittute,  se<?tfon-93^ 
must  mean  only  that  the  right  of  the  ware- 
houseman to  mix  articles  so  as  to  lose  their 
identity  and  his  right  to  deliver  on  a  receipt, 
not  the  thing  which  he  received  but  other 
equivalents,  are  to  be  confined  to  the  first 
two  Glasses  of  articles  above  nkentioned*  vi&, 
those  inherently  equivalent  to  each  other, 
aad:  those, which  may  be  so,  and  whieli,  there* 
fore,  can  rightluUy  be  thoufolit  ol  aa  subject 
to  an  agreement  or  a  custom  to  that  eflfect, 
but  that  these  rights  do  not  extend  to  srticles 
where  mutual  equivalency  is  inherently  im- 
possible. To  use  the  foregoing  illustration 
we  cannot  comprehend  an  agreement  or  cus- 
tom which  would  authorize  a  warehouseman 
to  deliver  boots  and  shoes  in  satisfactioiv 
of  his  receipt  for  cloth.  Bales  of  cotton  eer-. 
tainly  do  not  belong  to  the  first  group;  their 
mutual  equivalency  is  not  clear  and  cei*t»rn. 
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A  lot  of  bales  coining  from  one  Bource  mi^t 
belong  to  the  second  group;  their  equivalency 
would  be  BO  possible,  if  not  probable,  that 
an  agreement  or  custom  therefor  might  well 
exist.  The  evidence,  however,  puts  beyond 
controversy  that  cotton  bales  in  a  large  mass, 
such  as  would  accumulate  in  any  general 
warehouse,  and  such  as  did  accumulate  in 
this  warehouse,  are  as  inherently  incapable  ol 
acquiring  this  mutual  equivalency  as  would 
be  the  cloth  and  the  boots  and  shoes.  The 
cotton  in  such  bales  is  of  all  varieties,  quali- 
tie6,  and  grades,  and  the  bales  themselves 
are  of  various  sizes.  The  actual  selling  value 
of  the  bales  involved  in  this  controversy 
varied  from  a  minimum  limit  of  about  $20  to 
a  maximum  limit  of  about  $90,  and  the 
variation  was  arbitrary  by  units,  or  by  small 
lots.  The  figures  brougiit  here  do  not  show 
results  for  each  bale»  but  only  as  to  the  lot 
belonging  to  each  consignor,  by  which  can 
be  stated  the  average  price  two  bales  or 
five  bales  or  ten  bales.  These  figures  cover 
about  1»000  bales  out  of  the  2»000  involved. 
There  is  no  readon  to  think  that  there  was 
any  more  uniformity  among  the  other  thou- 
sand." 


BIBBLE 

V. 

RELIANCE  LIFE  INSURANCE  COM- 
PANY OF  PITTSBVROH,  PENNSYL- 
VANIA. 

Califoinia  Supreme  Court — May  15,  1915. 

iro  Cat,  199;  149  Pac.  171. 


Life  Inai&raiioe  —  Incontestable  Clanae 
—  Policy  Issued  to  Empolyee  of  In- 
surer. 

An  incontestable  clause  in  a  life  policy 
issued  to  a  trusted  employee  of  insurer  is  as 
binding  on  insurer  as  if  the  policy  had  been 
issued  to  a  stranger,  for  the  parties  sustain 
the  same  relation  as  in  the  ordinarv  case  of 
life  insurance. 

Eifect  of  Incontestable  Clause  -^  111* 
ness  of  Insnred  at  Issnamoe  of  Policy, 

A  provision  in  a  life  policy  that  it  shall 
not  be  contested  after  one  year  from  its  date, 
except  for  nonpayment  of  premiums,  prevents 
insurer  from  contesting  the  policy  after  one 
year,  on  the  ground  that  insured,  when  apply- 
ing for  insuranoe  and  at  all  times  thereafter, 
was  seriously  ill.  though  the  policy  also  pro- 
vides that  it  shall  not  take  effect  until  the 
premium  is  paid,  while  insured  is  in  good 
health,  and  the  policy  Bhall  have  been  duly 
issued. 


Pleadins   —   Aatemdmemt  <-*•  Bffe«t   #■ 
PrcTions  Pleadlac- 

Mi  amended  answer  supersedes  the  original 
answer. 

Bftsbt  to  Plead  Inoonsisteait  Befemses. 

Inconsistent  defenses  may  be  separately 
pleaded. 

[See  Ann.  Cas.  1917C  704.] 

Life  Irrtsnriuiee  —  Ineomtestable  Clanse 
—  Effect  ~  Breaob  of  Warranty* 

A  provision  in  a  life  policy  that  it  shall 
be  incontestable  after  one  year  from  its  date, 
except  for  nonpayment  of  premiums,  precludes 
any  defense  after  the  stipulated  period  on 
account  of  false  statements  warranted  by  in- 
sured to  be  true,  though  the  statements  were 
fraudulently  made,  unless  fraud  is  expressly 
or  impliedly  excepted  from  the  effect  of  the 
provision. 


Words  and  Pbrases  ^  **AXk  Cotttraets.** 

Civ.  Code,  §  1688,  providing  that  '*all  con^ 
tracts'*  which  have  for  their  object  the  ex* 
emption  of  anyone  from  responsibiUty  for 
his  own  fraud  are  against  the  policy  of  the 
law,  includes  life  insurance  policies,  but  docs 
not  render  invalid  a  clause  declaring  that  a 
policy  shall  be  incontestable  after  one  vear 
from  its  date,  though  construed  to  preclude 
the  defense  of  fraud  by  insured,  for  the  object 
of  the  clause  is  only  to  provide  a  shorter  term 
for  maintaining  a  claim  on  the  ground  of 
fraud  than  is  prescribed  by  limitations. 

[See  note  at  end  of  this  case.] 

Life  Insurance  —  Incontestable  Clause 
—  Effect  —  Frand  of  Insured. 

A  provision  in  a  life  policy  that  it  shall  be 
incontestable  after  one  vear  from  its  date, 
except  for  nonpayment  of  premiums  and  ex- 
cept as  otherwise  provided  in  the  policy,  does 
not  expressly  or  impliedly  except  an  action  or 
defense  based  on  fraud  by  insured,  though  the 
policy  provides  that,  in  the  absence  of  fraud, 
all  statements  in  the  application  shall  be 
deemed  representations  and  not  warranties, 
and  no  such  statement  shall  avoid  the  policy 
unless  contained  in  the  written  application. 

[See  Ann.  Cas.  1914C  652.] 

Action    in  -Policy    — -    Ans^Fcr    —    Snf- 
flciency. 

A  count,  in  an  .answer  in  an  action  on  a 
life  policy  which  denies  the  issuance  of  the 
policy  in  consideration  of  an  annual  premium, 
is  gobd  as  against  a  demurrer. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:     MxffiASKT,  Judge. 

Action  by  Mae  Dibble,  plaintiff,  against 
Heliance  Life  Insurance  Company  of  Pitts- 
burgh, Pennsylvania,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Hevebsbso. 

J,  C.  Campbell  and  'Weav^r^  Shelton  d  l^evy 
for  appellant. 

Lovett  K.  Fraser,  Casper  A.  Ornhaim  and 
Omhaun  <£•  Eraser  for  respondent. 


DIBBLE  V.  R£LIANCB  LIFE  IMS.  CO. 
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[200]  Angellotti,  C.  J. — This  case  was  or- 
dered retransferred  to  this  court  for  hearing 
tnd  determination,  by  reason  of  the  inability 
of  the  justices  of  the  district  court  of  appeal 
of  the  third  district  to  concur  in  a  judgment. 
While  the  cause  was  pending  in  the  last 
named  court  Mr.  Justice  Burnett  prepared  an 
opinion,  which  was  f<Mrwarded  to  this  court, 
a»  required  by  the  constitution.  That  opinion 
is  as  follows: 

''One  of  the  main  points  in  this  controversy 
growing  out  of  an  action  for  the  recovery  of 
a  five  thousand  dollar  life  insurance  involves 
the  construction  of  the  following  provision  in 
the  policy:  'Incontestability — ^l?his  policy 
and  the  application  therefor,  a  copy  of  which 
is  hereto  attached,  oonstifute  the  entire  con- 
tract between  the  parties  and  shall  be  incon- 
testable after  one  year  from  its  date,  except 
for  nonpayment  of  premiums  and  except  as 
otherwise  provided  in  this  policy.  All  state* 
merits  made  by  the  insured  in  said  applica* 
tion  shall,  in  the  absence  of  fraud,  be  deeaed 
npresentations  and  not  warranties,  and  no 
such  statement  shall  avoid  the  policy  unless 
it  is  contained  in  the  written  application 
hereof,  a  copy  of  which  application  is  hereto 
attached.' 

[201}  "As  a  general  rule,  no  doubt,  effect 
will  be  given  to  such  stipulation  and  if  the 
time  prescribed  be  reasonable  the  insul*ance 
eompmiT' Witt  be  precAuded*  from  m^ng  any 
defense,  including  fraud,  to  an  action  on  the 
policy  if  said  defense  be  covered  by  said  agree- 
mevt.  In  25  Oyc  ^3,  it  Is  stated  as  follows: 
*A  clause,  now  often  inserted  in  policies,  that 
after  being  in  force  a  specified  time  they  shall 
not  be  disputed  or  shall  be  incontestable  pre- 
cludes any  defense  after  the  stipulated  period 
on  account  of  false  statements  which  'were 
warranted  to  be  true,  even  though  they  were 
made  fraudulently.' 

"A  great  many  cases  are  cited  in  support 
of  the  text,  those  of  which  relating  to  the 
defense  of  fraud  we  will  notice  specifically. 

"In  Massachusetts  Ben.  L.  Assoc,  v.  RcA>in- 
son,  104  Oa.  2d6,  30  6.  £.  91^8,  ~42  L.R.A.  261, 
the  supreme  court  of  Georgia  said:  'As  the 
law  may  prescribe  such  a  limitation  in  which 
actions  shall  be  brought  by  the  party  to  be 
affected,  it  is  also  within  the  power  ol  the 
<x)ntracting  parlies  to  agree  among  them- 
selves  upon  a  period  of  time  which  would 
amount  to  a  statute  of  limitations,  either 
greater  or  less  than  the  period  fixed  by  the 
law.  .  .  .  Parties  interested  in  the  con- 
tract may  waive  the  benefit  of  the  statute  of 
limitations  fixed  by  the  law,  th^  effect  of  the 
waiver  being  either  to  make  a  longer  or 
shorter  period  than  the  law  prescribes.  What 
is  said  above  would  seem,  however,  to  be  sub- 
ject to  the  qualification  that  where  the  effect 
of  the  contract  would  be  to  vitalize,  by  the 
la]»e  of  time  fixed  in  the  contract,  an  under- 


taking ichich  tcould  otherwise  he  void  for 
fmud,  the  time  fixed  in  which  the  party 
would  have  a  right  to  rescind  the  contract 
on  account  of  fraud  must  be  such  a  time  as 
by  the  exercise  of  ordinary  diligence  the  same 
could  have  been  discovered.  .  .  .  Where 
parties  enter  into  a  contract  which  from  its 
nature  affords  an  opportunity  to  one  party  to 
perpetrate  a  fraud  upon  another,  and  it  is 
stipulated  therein  that  the  party  who  is  liable 
to  be  defrauded  shall  have  a  specified  time  in 
which  to  make  inquiry  as  to  the  acts  and 
conduct  of  the  other  party,  he  is  on  notice, 
by  the  very  terms  of  the  contract  itself,  that 
fraud  may  be  involved  in  it,  and  the  duty  is 
upon  him  to  commence  at  once  an  investiga- 
tion into  the  acts,  conduct,  and  representa- 
tions of  the  other  party;  and  if  the  time 
fixed  is  such  that  the  information  which 
would  show  that  the  fraud  had  been  per- 
petrated oould  have  been,  by  the  exercise  of 
[202]  ordinary  diligence,  obtained,  then  the 
parties  are  bound  by  their  contract  as  to 
time,  and  after  tlie  lapse  of  that  time  fraud 
is  no  longer  a  defetise.  This  does  not  violate 
in  any  way  the  well-settled  principle  that 
fraud  is  to  be  abhorred,  vitiates  everything 
it  touches,  and  the  person  guilty  of  it  is 
not  to  be  countenanced  in  any  way  by  the 
courts.  While  all  this  is  true,  it  is  equally 
well  settled  that  a  contract  which  has  for  its 
foundation  a  wilful  fraud  may  become  vital- 
iised  and  enforceable  by  the  negligence  of  the 
party  who  was  the  victim  of  the  fraud.'  And, 
in  considering  some  other  clauses  that  seemed 
not  to  be  covered  by  the  noncontestable  pro- 
vision, the  court  reaffirmed  the  familiar  doc- 
trine that  where  a -policy  is  fairLy  susceptible 
of  two  different  constructions  tlie  one  more 
favorable  to  the  insured  will  be  adopted. 
The  court  held  that  tliose  things  which  were 
declared  to  be  acts  which  would  vitiate  tike 
policy  could  foe  made  effectual  as  a  defense 
only  if  asserted  within  the  said  thr.ee-yoar 
period. 

'*In  Reagan  v.  Union  Mut.  L.  Ins.  Co.  180 
Mass.  555,  109  Am.  St.  Rep.  659,  4  Ann.  Cas. 
362,  2  L.R.A.(N.S.)  821,  76  N.  E.  217,  the 
clause  in  controversy  was  '.This  policy  is  in- 
C/onttestable  from  date  of  issue  for  any  cause, 
except  nonpayment  of  premium.'  In  holding 
that  this  did  not  preclude  the  defense  of 
fraud,  the  court  said:  This  is  not  like  the 
numerous  cases  in  which  the  policy  provides 
that  it  shall  be  incontestable  for  fraud  after 
the  expiration  of  a  specified  time,  which  is 
not  unreason ablv  short.  It  has  often  been 
held  that  a  provision  of  that  kind  is  valid 
because  it  is  in  the  nature  of  a  limitation 
of  the  time  within  which  the  defendant  may 
avoid  the  policy  for  this  cause.  Such  a  pro- 
vision is  reasonable  and  proper,  as  it  gives 
the  insured  a  guaranty  against  possible  ex- 
pensive litigation  to  defeat  his  claim  after 
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the  lapse  of  many  years,  and  at  the  same 
time  gives  the  company  time  and  opportunity 
for  investigation,  to  ascertain  whether  the 
contract  should  remain  in  force.  It  is  not 
against  public  policy,  as  tending  to  put  fraud 
on  a  par  with  honesty.'  (Citing  a  large  num- 
ber of  cases.) 

*'In  Murray  v.  State  Mut  L.  Ins.  Co.  22 
R,  I.  524,  63  L.R.A,  742,  48  Atl.  800,  de- 
ceased's policy  had  been  issued  two  years  and 
all  premiums  paid,  and  it  contained  a  stipu- 
lation that  it  should  be  incontestable  after 
two  years  from  the  date  of  its  issue  provided 
the  premiums  were  paid  as  agreed.  It  was 
held,  by  the  supreme  court  of  Rhode  [203] 
Island,  that  the  contention  that  the  defendant 
company  was  entitled  to  plead  that  the  in- 
sured made  false  and  fraiidulent  answers  in 
his  application,  in  bar  of  an  action  on  the 
policy,  because  the  incontestability  clause 
was  void  as  condoning  fraud,  an  as  against 
p^iblic  policy,  cannot  be  sustained,  since  the 
clause  merely  imposed  a  reasonable  limitation 
on  the  time  in  which  fraud  could  be  estab- 
lished. 

'In  Union  Cent,  L.  Ins.  Ca  v.  Fox,  106 
Tenn.  347,  82  Am,  St  Rep.  885,  61  S.  W.  62, 
the  supreme  court  of  Tennessee  could  see 
no  force  in  the  declared  distinction  between 
policies  which  are  by  their  terms  to  become 
at  once  incontestable  and  those  to  become  in> 
contestable  only  after  a  certain  length  of 
time,  and  the  court  declares  that  'If  the  time 
may  be  limited  to  one  year  within  which  the 
defense  of  fraud  mav  be  made  available,  it  is  * 
difficult  to  see  why  it  nuiy  not  be  limited  to 
six  months  or  one  month  or  such  other  time  ' 
less  than  this  at  the  company  may  deem  it 
important  to  stipulate'  The  court  further 
held  that  before  the  policy  is  issued  the  com- 
pany has  abundant  opportunity  to  investigate 
concttning  the  representations  of  the  insured 
an  that  it  may  bind  itself  not  to  contest  the 
claim  lifter  the  contract  is  executed  even  upon 
the  ground  of  fraud. 

"As  to  the  defense  that  the  insured  falselv 
represented  the  state  of  his  health,  the  su- 
preme court  of  Wisconsin,  in  Patterson  v. 
Natural  Premium.  Mut.  L.  Ina  Co.  100  Wis. 
118,  69  Am.  St.  Rep.  899,  42  L.K.A.  253,  75 
N.  W.  980,  said:  'Besides,  the  incontestable 
clause  would  seem  to  effectually  bar  this  de- 
fense. If  this  clause  be  not  altogether  a 
glittering  generality,  put  in  for  no  purpose 
except  to  induce  men  to  insure,  it  would  seem 
that  it  must  cover  sucli  misstatements  or 
omissions  as  are  here  alleged.  Such  clauses 
have  been  upheld  by  various  courts.  .  .  . 
We  see  no  reason  why  an  insurance  company 
may  not  take  the  ri^lc  of  ascertaining  for 
itself  the  condition  of  health  of  the  insured.' 

"The  only  cases  cited  holding  that  a  clause 
providing  that  the  policy  shall  be  incontesta- 
ble from  date  is  void  as  against  the  defense 


of  fraud  are  Reagan  v.  Union  Mut.  L.  Ins. 
Co.  189  Mass.  555,  109  Am.  St.  Rep.  659,  4 
Ann.  Cas.  362,  2  L.R.A.(N.S.)  821»  76  N.  £. 
217.  and  Welch  v.  Union  Cent.  Li  Ins.  Co. 
108  la.  224,  60  L.R.A.  774,  78  N.  W.  853. 

(204]  "In  the  latter  it  is  held  that  'a  pro- 
vision in  an  insurance  policy  that  it  shall  be 
incontestable  for  any  cause  except  misstate- 
ment  of  age  ''except  as  hereinbefore  provided" 
will  not  preclude  the  insurers  from  relying 
on  the  warranties  contained  in  the  applica- 
tion which  is  part  of  the  contract  and  the 
statements  in  which  are  made  the  basis  of 
the  policy  and  that  the  omission  of  frattd 
from  the  specified  grounds  of  contest  will  not 
preclude  c^itest  on  that  ground.' 

"It  may  be  added  that  the  subject  is  thor- 
oughly considered  in  the  note  to  Clement  v. 
New  York  L.  Ins.  Co.  as  reported  in  [101 
Tenn.  22]  42  L.RJ1.  247,  and  I  think  the 
statement  is  justified  that  all  the  recent  cases 
and  autliorities  hold  that  where  a  reasonable 
time  is  given  for  investigation  an  incon  testa - 
Ue  clause  is  valid  as  against  all  defenses  not 
excepted  from  its  operation. 

"And  in  this  connection  it  may  be  said  that 
I  can  find  no  warrant  for  the  assertion  that 
by  the  terms  of  the  policy  here  froMd  is  with- 
drawn from  the  application  of  said  provision. 

"There  is  no  contention  that  frwid  is  eff- 
preasly  excepted  and  I  think  there  is  no  aueh 
implication.  As  I  understand  it,  the  clause 
in  which  the  term  is  used  simply  implies 
that  in  case  of  fraud  the  atatements  made  in 
the  application  shall  be  deemed  trarranites, 
but  there  is  nothing  to  suggest  that  a  defense 
on  said  ground  is  not  barred  by  the  lapse  <»f 
the  time  period  prescribed. 

"Nor  can  I  see  that  the  legal  aspect  of  the 
situation  is  changed  by  the  circumstance  that 
the  insured  was  a  trusted  emplo^'ee  of  the 
company.  As  far  as  the  policy  itself  is  con- 
cerned, the  parties  sustaincxl  the  name  rela- 
tion as  in  the  ordinary  case  of  life  insurance. 
The  company  would  certainly  have  the  right 
to  grant  to  its  employees  the  same  favor  as 
to  strangers  and  it  should  be  bound  by  the 
same  obligations.  Indeed,  as  far  as  oppor- 
tunity for  inquiry  and  investigation  toi  ascer- 
tain fraud  is  involved  in  the  question,  there 
is  reason  for  holding  the  inaurer  to  a  stricter 
accountability  where  an  employee  is  the  in- 
sured. 

"A  more  serious  questioii  is  presented  by 
the  consideration  ol  section  1668  of  the  Civil 
Code,  providing  as  follows:  'All  contracts 
which  have  for  their  object,  directly  or  indi- 
rectly, to  exAnpt  any  one  from  responsibility 
for  his  own  fraud  .  .  .  are  against  the 
policy  of  the  law.'  It  is  not  disputed  that 
it  is  within  tlie  province  of  the  legislature 
to  declare  such  [206]  principle  of  public  pol- 
icy and  that  it  should  be  enforced.  It  is 
claimed,   however,   that   the   section   has  no 
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tpplicfttion  to  tnsurftnce  poli«id8,  but  I  find 
BO  warrant  for  this  contention.  'All  con- 
tracts* certainly  includes  contracts  of  insur- 
aoce,  but  I  am  iocHned  to  the  view  that, 
properly  speaking,  it  was  not  the  object  of 
the  parties  to  said  insurance  policy  to  ewempi 
the  insured  from  the  consequences  of  his 
frand,  but  the  object  and  effect  of  said  incon- 
testable clause  was  simply  to  provide  a 
shorter  term  for  maintaifting  said  daim  than 
is  prescribed  by  the  statute  of  limitations. 
In  other  words,  in  my  opinion,  by  said  section 
the  legislature  did  not  intend  to  condemn  a 
contract  that  in  the  interest  of  repose  and 
security  would  fix  a  reasonable  limit  for  the 
time  in  which  such  defense  might  be  suc- 
cessfully urged,  but  the  intention  was  to 
preclude  a  contract  that  would  altogefiier  re« 
lieve  either  party  of  the  consequences  of  his 
own  fraud. 

'There  is  another  consideration  which  is 
worthy  of  serious  attention.  It  was  agreed 
by  the  parties  tiiat  the  contract  ol  insurance 
'diall  not  take  effect  until  the  first  premium 
^hall  have  been  actually  paid,  while  I  am  in 
good  health,  and  the  policy  shall  have  been 
signed  by  the  duly  authbrized  oiScers  of  the 
rompany  and  issued.'  It  is  urged  by  appel- 
laat,  therefore,  that  these  three  circum- 
stances, the  payment  of  the  first  premium, 
the  condition  of  good  healtli  on  the  part  of 
the  insured  and  the  execution  of  the  policy 
by  the  company,  were  conditions  precedent 
to  the  existence  of  any  contract  whatever  and 
that  since  in  the  answer  and  cross-complaint 
it  appears  that  the  insured  when  he  made 
the  application  and  at  all  times  thereafter 
was  not  in  good  health  but  seriously  ill,  for 
this  reason  the  demurrer  should  have  been 
oTermled.  It  is  said  by  appellant  that,  in 
GaUant  v.  Metropolitan  L.  Ins.  Co.  167  Mass: 
79,  44  N.  £.  1073,  'there  was  a  provision  in 
a  purported  life  insruranoe  contract  that  no 
obligation  was  to  be  assumed  by  the  company 
unless  the  insured  was  in  good  health  at  the 
date  of  the  policy.  It  appeared  that  the  in- 
fmred  was  in  poor  health  at  that  date  and 
the  court  held  that  there  was  no  contract 
and  the  company  was  not  liable.  This  was 
followed  in  Barker  v.  Metropolitan  L.  Ins. 
Co.  18S  Mass.  542,  74  N.  E.  946,  in  regard 
to  a  similar  state  of  facts.'  Other  cases  also 
to  the  same  point  are  Volker  v.  Metropolitan 
L.  Ins.  Co.  1  Misc.  574,  21  N.  Y.  B.  456; 
Carmichael  v.  John  Hancock  Mut.  L.  Ins.  Co. 
116  App.  [206]  Div.  291,  101  N.  Y.  8.  602; 
Dwight  V.  Germania  L.  Ins.  Co.  103  N.  Y. 
341,  57  Am.  Rep.  729,  8  N.  E.  654 ;  Metro- 
politan L.  Ins.  Co.  V.  Howie,  02  Ohio  St.  264, 
66  N.  E.  908;  and  Packard  v.  Metropolitan 
L  Ins.  Co.  72  N.  H.  1,  54  Atl.  278. 

"It  is  to  be  observed,  however,  that  in  none 
of  these  cases  Was  there  an  incontestable 
clause,  and  this  circumstance  is  claimed  bv 


respondent  to  be  a  vital  distinguishing  fact. 
In  support  of  the  contention  she  cites  Mohr 
V.  Prudential  Ins.  Co.  32  R.  I.  177,  78  Atl. 
554;  Mutual  Reserve  Fund  Assoc,  v.  Austin, 
142  Fed.  398,  6  L.R.A.(N.S.)  1064,  73  C.  C. 
A.  498,  and  Commercial  L.  Ins;  Co.  v.  Mc- 
Oinnis,  50  Ind.  App.  630,  97  N.  E.  1018. 

^*In  the  first  of  these  it  was  said :  'The  de- 
fendant does  not  dispute  that  a  period  of 
more  than  one  year  had  elapsed  between  the 
date  of  the  policies  and  the  death  of  the  in- 
sured. The  defendant  contends,  however,  that 
the  policies  must  have  had  a  legal  inception 
in  order  to  sustain  an  action  thereon,  and 
that  before  the  plaintiff  could  claim  the 
benefit  of  the  incontestable  clause  she  must 
show  that  all  the  conditions  precedent  to  the 
issuance  of  the  policies  have  been  complied 
with.  To  this  contention  it  should  be  said 
that  the  policies  were  issued  and  were  de- 
livered; that  the  premiums  due  upon  said 
policies  were  received  by  said  defendant  up 
to  the  time  of  the  death  of  the  insured; 
that  the  policies  were  treated  by  the  insured 
and  the  defendant  as  subsisting  contracts  be- 
tween them.  The  policies  upon  their  face 
purport  an  obligation  on  the  part  of  the  de- 
fendant. To  an  action  to  enforce  this  appar- 
ent obligation  the  defendant  interposes  the 
defense  that  the  insured  was  not  in  good 
health  at  the  time  of  the  delivery  of  the  poH- 
cies.  Upon  this  ground  the  defendant  is  coii- 
testing  its  liability  under  the  policy.  Butih 
a  Contest  is  within  the  scope  of  th^it  clause 
lohiok  makes  ihe  polioff  inconiesiable  after 
one  yeair  from  its  date  if  all  due  premiums 
shall  have  been  paid,  without  by  its  terms 
excluding  any  ground  of  defense.  To  hold 
otherwise  would  be  to  permit  such  a  clause 
in  its  unqualified  form  to  remain  in  a  policy 
as  a  deceptive  inducement  to  the  insured.' 

**In  the  Austin  case  it  was  hold  by  the 
United  States  circuit  court  of  appeals,  first 
circuit,  that  as  far  as  the  incontestable  clause 
is  concerned  there  is  no  distinction  between 
the  condition  precedent  as  to  the  delivery  ^f 
the  policy  toMle  [207]  m  good  heaUh  and 
statements  in  the  application  which  were 
made  warranties,  and  that  unless  expressly 
excluded  they  were  all  covered  by  the  agrees 
ment  not  to  contest  the  policy.  In  the  note 
to  this  case,  as  reported  in  6  L.R.A.fN.Si) 
1064,  it  is  said:  *The  contention  of  the  de- 
fendant in  this  case  that  the  rncontestable 
clause  was  an  agreement  conditioned  upon  tlie 
insurance  having  been  in  force  and  that  the 
insurance  was  not  in  force  because  the  as- 
sured was  not  in  nrood  health  when  the  policy 
was  delivei^ed  to  him,  does  not  seem  to  have 
been  thought  of  before,  as  an  extensive  search 
has  failed  to  discover  anv  case  where  suoli  u 
defense  was  relied  on.  The  reasoning  of  tlin 
court,  however,  seems  impregnable  in  spite  of 
the  lack  of  authority  upon  that  specific  ques- 


38 


OITS  THIS  VOL.  AKN.  CAS.  13I7B. 


tion,  and  its  position  is  still  further  strength- 
ened bv  a  deeiaion  of  the  North  Carolina 
supreme  court  in  Grier  v.  Mutual  L.  Ins.  Co. 
132  N.  C.  542,  44  S.  E.  28.' 

"The  McOinnis  case  was  to  the  same  effect, 
there  being  a  clause  in  the  policy  that  it  was 
not  to  go  into  effect  unless  the  first  premium 
was  actually  paid  during  the  lifetime  and 
good  health  of  the  insured,  but  it  was  held 
that  this  was  covered  by  the  incontestable 
clause  and  that  the  insurer  had  waived  its 
right  to  urge  audi  defense. 

"The  other  cases  cited  by  appellant  in  this 
comiection  do  not  relate  to  life  insurance  nor 
do  they  involve  any  consideration  of  an  agree- 
ment not  to  contest  the  action  and  therefore, 
of  course,  they  are  clearly  distinguishable. 

"While  there  is  persuasive  force  in  appel- 
lant's reasoning,  I  am  content  to  follow  the 
authorities  upholding  respondent's  position, 
there  being  no  case  in  point  to  the  contrary, 
and  therefore  must  resolve  this  contention  in 
favor  of  plaintiff, 

"For  the  foregoing  reasons  I  conclude  that 
the  cross-complaint  of  defendant,  seeking  a 
cancellation  and  annulment  of  said  insurance 
policy,  is  insufficient  in  its  statement  of  facta 
and  that  the  demurrer  thereto  was  properly 
sustained. 

"The  amended  answer,  however,  contains 
this  averment:  *Defendant  denies  that  on  the 
2d  day  of  August,  1910,  or  at  any  other  time 
or  at  all  at  San  Francisco,  California,  or  at 
any  place  or  at  all,  in  consideration  of  the 
payment  of  the  premium  of  $64.30  annually 
during  five  years,  or  for  any  consideration 
whatever,  defendant  by  its  agents  duly  au- 
thorized, or  at  all,  executed  its  policy  of 
insurance  No.  20,268  in  writing  to  one  Rob- 
ert M.  Dibble  on  his  life  for  the  term  of 
[208]  five  years  or  any  other  time,  in  the 
sum  of  Ave  thousand  dollars,  or  any  other 
sum,  or  any  policy  whatever.' 

"There  is  thus  specifically  denied  one  of  the 
vital  allegations  of  the  complaint  and  there* 
by  a  material  issue  is  presented. 
^"It  is  of  no  importance  as  a  matter  of 
pleading  that  no  such  denial  was  contained 
in  the  first  answer  or  that  said  denial  is  in- 
consistent with  the  allegations  of  the  sepa- 
rate defense  and  also  of  the  eross-complaint. 
The  original  was  superseded  by  the  amended 
answer  and  inconsistent  defenses  may  be  sep* 
arately  pleaded. 

"I  think,  therefore,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  first  defenstv 
set  forth  in  the  amended  answer.  The  said 
denial  may  result  in  no  practical  benefit  to 
appellant  but,  nevertheless,  it  must  be  consid- 
ered apart  from  the  other  defenses. 

"It  would  seem  to  follow  that  the  judg- 
ment should  be  reversed  with  directions  to 
the  court  below  to  overrule  the  demurrer  to 
the  first  count  of  the  answer." 


It  is  stated  in  the  foregoing  opinion  that 
"there  is  no  contention  that  fraud  is  express- 
ly excepted"  from  the  effect  of  the  incontesta- 
bility provision.  In  this  respect,  as  is  point- 
ed out  by  counsel  for  appellant,  the  learned 
justice  was  in  error,  as  the  claim  was  ex- 
pressly made  in  their  briefs.  With  this  minor 
exception,  going  in  no  way  to  the  SMrits  of 
the  appeal,  we  are  satisfied  that  the  opinion 
is  in  all  respects  correct,  including;  of  course, 
the  view  expressed  to  the  effect  that  there 
is  no  good  warrant  in  fact  for  the  assertion 
that  by  the  terms  of  the  policy,  fraud  is  with* 
drawn  from  the  application  of  the  incontesta- 
bility provision,  and  we  adopt  such  opinion 
as  a  part  of  the  opinion  of  this  court. 

As  is  shown  by  this  opinion,  the  decisions 
in  other  states  are  practically  unanimous  in 
holding  that  a  provision  in  a  life  insurance 
policy  to  the  effect  that  after  being  in  force 
the  specified  time,  it  shall  be  incontestable, 
precludes  any  defense  after  the  stipulated 
period  on  account  of  false  statements  war: 
ranted  to  be  true,  even  though  such  state- 
ments were  fraudulently  made,  unless  by  the 
terms  of  the  policy  fraud  is  expressly  or  im- 
pliedly excepted  from  the  effect  of  such  pro- 
vision. Learned  counsel  for  appellant  do  not 
appear  to  dispute  this,  but  earnestly  claim 
that  section  1668  of  the  Civil  Code,  necessi- 
tates a  different  ruling  in  this  state.  We 
cannot  [209]  so  read  the  section,  and  entirely 
agree  with  what  is  said  in  the  opinion  of  Mr. 
Justice  Burnett  in  regard  thereto.  The  an- 
swer to  the  claim  is  the  same  that  has  uni- 
formly been  made  by  the  courts  of  other 
states,  to  the  claim  that  the  well  settled  prin- 
ciple that:  "fraud  vitiates  everything  it 
touches,  and.  the  person  guilty  of  it  is  not 
to  be  count^ianced  in  any  way  by  the  courts'' 
voids  such  a  provision  as  one  against  public 
policy.  The  opinion  contains  expressions 
from  other  courts  on  tliis  subject.  To  these 
may  with  propriety  be  added  the  views  of  the 
court  of  appeal  of  New  York,  expressed  in 
Wright  V.  Mutual  Ben.  L.  Aseoc.  118  N.  Y. 
237,  16  Am.  St.  Rep.  749,  6  L.R.A.  731,  2:i 
N.  E.  186,  as  follows:  "It  is  not  a  stipula- 
tion absolutely  to  waive  all  defenses  and  to 
condone  fraud.  On  the  contrary,  it  recog- 
nizes fraud  and  all  other  defenses  but  it  pro- 
vides ample  time  and  opportunity  within 
which  they  may  be,  but  beyond  which  they 
may  not  be,  established.  It  is  in  the  nature 
of  and  serves  a  similar  piu*pose  as  statute?^ 
of  limitations  and  repose,  the  wisdom  of 
which  is  apparent  to  all  reasonable  mindK. 
It  is  exemplified  in  the  statute  giving  a  cer- 
tain period  after  the  discovery  of  a  fraud  in 
which  to  apply  tor  redress  on  account  of  it 
and  in  the  law  requiring  prompt  application 
after  its  discovery  if  one  would  be  relieved 
from  a  contract  infected  with  fraud.  The 
parties    to    a    contract   may    provide    for   a 
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shorter  limitaticm  titian  that  fixed  by  law 
and  such  an  agreement  is  in  accord  with  the 
policy  of  statutes  ol  that  character." 

The  incontestability  provision  cannot  be 
reasonably  construed^  in  oar  opinion/ as  either 
<!xpre8sly  or  Impliedly  excepting  an  action 
or  defense  based  on  frand.  The  entire  pro- 
vision, as  we  read  it^  so  far  as  applicable 
here,  is  that  "this  pdlioy  .  .  .  shall  be 
incontestable  after  one  year  from  its  date, 
except  for  nonpayment  of  premium  and  ex- 
cept as  otherwise  provided  in  this  policy.*' 
The  language  immediately  following  on  which 
appellant  relies,  while  bearing  upon  the  ques- 
tion of  the  liability  of  the  insurance  company 
under  the  policy,  obviously  has  reference  to 
an  entirely  different  matter  from  that  re- 
ferred to  in  the  preceding  sentence.  It  sim- 
ply provides  that,  in  the  absence  of  fraud, 
all  statements  in  the  application  shall  be 
deemed  representations  and  not  warranties, 
and  no  sueh  statement  shall  avoid  the  policy 
unless  contained  in  the  written  application; 
As  substantially  said  in  Mr.  Justice  Burnett's 
opinion,  tiiere  is  nothing  herein  to  suggest 
[210]  that  a  defense  on  the  ground  of  fraudu- 
lent statements  will  not  be  barred  bv  the 
lapse  of  tibe  time  prescribed  in  the  preceding 
provision.  (See  in  this  connection  Clement 
V.  New  York  L.  Ins.  Co.  101  Tenn.  22,  30,  70 
Am.  St.  Bep.  660,  42  L.R.A.  247,  46  S.  W. 
561.)  Referring  to  the  words  in  the  first 
sentence  "except  as  otherwise  provided  in  this 
policy,"  we  find  no  provision  in  the  policy 
otherwise  providing  at  to  a  false  statement 
in  the  application,  unless  perhaps  the  provi- 
sion under  the  same  heading  of  "incontesta- 
bility," that  "if  the  age  of  the  insured  has 
been  misstated,  the  amount  payable  here- 
under shall  be  such  as  the  premium  paid 
would  have  purchased  at  the  correct  age"  is 
such  a  provision.  It  should  be  borne  in  mind 
in  construing  these  provisions  of  the  policy, 
that  under  well  settled  rules  all  doubts  or 
ambiguities  must  be  resolved  against  the  in- 
surance company. 

As  to  the  other  points  made  by  defendant, 
there  is  no  necessity  for  adding  anything  to 
what  is  said  in  the  opinion  of  Mr.  Justice 
Burnett. 

For  the  reasons  stated  in  that  opinion,  we 
see  no  escape  from  the  conclusion  that  the 
<iemurrer,  while  properly  sustained  as  to  the 
further  and  separate  answer  and  defense,  and 
to  the  cross-complaint,  should  have  been  over- 
ruled as  to  the  first  count  of  the  answer,  in 
view  of  the  specific  denial  therein  of  the  ex- 
ecution of  the  policy.  It  should  perhaps  be 
said,  in  justice  to  the  learned  judge  of  the 
lower  court,  that  it  is  extremely  probable 
that  the  existence  of  this  denial  was  not  spe- 
cifically urged  on  the  argument  in  the  lower 
courts  It  is  true  that  the  denial  may  result 
in  no  practical  benefit  to  defendant,  but,  of 


course,  it  is  impossible  for  us  to  know  what 
evidence  may  be  obtainable  by  defendant  on 
the  issue  thus  clearly  made.  Defendant  was 
certainly  entitled  to  an  opportunity  to  pre- 
sent its  proofs  on  this  issue,  in  view  of  the 
condition  of  the  pleadings,  and  as  each  de- 
fense must  be  considered  separate  and  apart 
from  all  other  defenses,  no  court  can  hold  in 
advance  of  a  trial  that,  given  such  an  oppor- 
tunity, defendant  could  not  show  that  the 
policy  was  not,  in  fact,  ever  executed. 

The  judgment  of  reversal  to  be  given  shall 
not  be  tak^i  as  affecting  the  order  of  the 
trial  court  sustaining  the  demurrers  in  so 
far  as  the  further  answer  and  the  cross-com- 
plaint of  defendant  are  concerned. 

[211]  The  judgment  is  reversed  with  direc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer of  plaintiff  in  so  far  as  the  first  coimt 
of  the  answer  is  concerned. 

Shaw,  Sloss,  Lorigan,  Melvin,  Lawlor  and 
Henshaw,  JJ.,  concurred. 

Rehearing  denied. 


NOTIL 

Meaning  of  "All"  as  Used  in  ProMbi- 
tory   or  Resalatory   Statnte. 

A  New  Jersey  statute  provides  as  follows: 
"In  all  indictments  hereafter  found  upon  this 
act,  or  the  act  to  which  this  is  a  supplement, 
or  any  other  act  relative  to  inns  and  tatrerns, 
it  shall  be  sufficient  to  describe  the  liquor 
sold,  as  ardent  spirits,  without  specifying 
particularly  the  kind  or  description  thereof." 
The  act  prohibits  (1)  the  sale  of  wine,  gin, 
rum,  brandy,  whisky,  cider  spirits  and  all 
other  kinds  of  ardent  spirits,  by  a  less  quan^ 
tity  than  one  quart,  without  a  license,  etc.; 
(2)  the  sale  by  a  less  quantity  than  one 
quart,  of  any  "composition"  of  which  wine, 
or  any  of  the  liquors  mentioned,  shallform 
the  chief  ingredient,  except  such  as  shall  be 
compounded  and  intended  to  be  used  as  a 
medicine,  and  (3)  the  sale  of  any  "mixed 
liquors"  by  a  less  quantity  than  five  gallons. 
In  State  v.  Townley,  18  N.  J.  L.  311,  it 
was  argued  by  the  defendant's  counsel,  that 
by  force  of  the  sixth  section  of  the  statute, 
in  all  indictments  found  under  it,  "it  shall 
be-  sufficient  to  describe  the  liquor  sold,  as 
ardent  spirits,  without  specifying  particu- 
larly, the  kind  or  description  thereof."  The 
court  held  that  the  word  "all"  in  the  section 
relating  to  the  form  of  indictment  must  be 
restricted  to  all  indictments  found  under  the 
act  for  selling  any  of  the  simple,  unmixed 
liquors  named  in  the  act. 

A  Nebraska  statute  (Act  Feb.  28,  1881, 
Comp.  Stat.  ch.  50,  §  11  )•■  provides  that  "all 
persons  who  shall  sell  or  give  away  upon  any 
pretext  malt,  spirituous,  or  vinous  liquors, 
or  any  intoxicating  drinks,   without  having 
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first  complied  with  the  provisions  of  this  act, 
ADd  obtained  a  license  as  herein  set  forthi 
shall,  for  each  offense,  be  deemed  guilty  of  a 
misdemeanor/'  etc.  In  State  v.  Gummings, 
17  Neb.  311,  22  N.  W.  545,  in  holding  that 
the  statute  was  without  exceptions  and  there- 
fore  included  a  wholesale  liquor  dealer,  the 
court  said:  "The  language  of  this  section  is 
sweeping  in  its  nature.  No  exemptions  or 
qualifications  are  made.  'All  persons  who 
shall  sell'  without  a  license  is  limited  to  no 
class  of  'persons.'  'All'  is  defined  by  Web- 
ster to  be  'every  one,  or  the  whole  number 
of;  the  whole  quantity,  extent,  duration, 
amount,  quality  or  degree  of.'  Webster's 
Unab.  Die.  Again,  'the  whole  number;  every 
one;  every  part;  whole  time;  whole  extent.' 
Craig's  Universal  Dictionary.  As  there  are 
no  exceptions  in  this  section,  we  next  look  to 
the  whole  act,  and  in  that  we  find  no  words 
of  limitatidn  and  no  exceptions.  .  .  .  The 
letter  of  the  act  itself  furnishes  no  escape  for 
any  person  who  sells  'malt,  spirituous  or 
vinous  liquors,  or  any  intoxicating  drinks.' 
Section  eleven,  however,  as  amended  in  1883, 
exempts  from  its  provisions  persons  who  may 
desire  to  sell  wine  made  from  grapes  grown 
or  raised  by  tliemselves  on  their  own  land, 
provided  they  sell  in  quantities  of  not  less 
than  one  gallon.  This  amendment  can  have 
but  little  bearing  upon  the  question  now  un- 
der  consideration,  except  that  it  might  indi- 
cate a  legislative  interpretation  to  the  extent 
that  such  an  exemption  was  necessary  with- 
out reference  to  the  quantity  sold  at  one  time. 
The  prohibition  is  continued  as  against  them 
unless  they  sell  in  large  quantities.  In  that 
ease  it  is  removed.  ,  This  is  the  only  dis- 
crimination we  have  been  able  to  find  in  the 
act."  As  to  the  meaning  of  the  term  "all 
damages"  as  used  in  Uie  same  act,  see  the 
note  to  T.  E.  Hill  Co.  v.  Uifited  States  Fidel- 
ity, etc,  Co.  reported  post,  this  volume,  at 
page  78. 

In  the  reported  case  it  appears  that  a 
California  statute  (Civ.  Code,  §  168S)  pro- 
vides that  "all  contracts  which  have  for  their 
object,  directly  or  indirectly,  to  exempt  any- 
one from  responsibility  for  his  own  fraud 
.  .  .  are  against  the  policy  of  the  law." 
It  is  held  that  the  term  "all  contracts"  there- 
in includes  contracts  of  insnrance. 

The  Michigan  franchise  tax  act  of  1891 
(Comp.  Laws,  1897,  §  8574)  requires,  among 
other  things,  the  payment  of  a  franchise  fee 
by  all  corporations,  foreign  and  domestic,  as 
a  condition  precedent  to  the  right  to  transact 
business  in  the  state,  and  further  declares 
that  "all  contracts  made  in  this  state  after 
January  1,  1894,  by  any  corporation  which 
has  not  first  complied  with  the  provisions  of 
this  act,  shall  be  whollv  void."  In  Oakland 
Sugar  Mill  Co.  v.  Fred  W,  Wolf  Co.  118  Fed. 
239,  55   a  C.   A.  93,   it  was  held   that  the 


words  "all  contracts"  were  not  to  be  con- 
strued literally,  since  then  they  would  include 
contracts  in  respect  of  purely  interstate  com- 
merce, and  make  tl^e  act  repugnant  to  the 
interstate  commerce  eiause  of  the  Federal 
Constitution,  nor  should  they  be  construed  so 
as  to  render  void  oontracts  which  constituted 
a  solitary  act  of  business  not  indicating  a 
purpose  to  "carry  on  business"  ia  the  state. 

A  statute  of  Pennsylvania  [Act  May  1, 
1876,  §  48  (P.  L.  60)]  provides  that  "the 
agent  of  any  insurance  company  of  any  other 
state  or  government  which  does  not  comply 
with  the  laws  of  this  commonwealth,  shall 
be  personally  liable  on  all  contracts  of  insur- 
ance made  by  or  through  him,  directly  or 
indirectly,  for  or  in  behalf  of  any  such  com- 
pany." In  Rothchild  v.  Adler-Weinbcrger 
Steamship  Co,  130  Fed.  866,  69  C.  C.  A.  360, 
the  court  held  that  while  the  language  of  the 
section  was  inclusive  of  "all  contracts  of  in- 
surance," the  liability  it  imposed  wsis  an  ex- 
traordinary and  penal  one  and  therefore  the 
statute  should  be  narrowly  construed  as  in- 
eluding  only  such  contracts  of  insurance  as 
were  on  property  in  Pennsylvania. 

A  federal  statute  [Act  of  Jvne  30,  1864, 
c.  173,  §  48,  as  amended  by  Aet  of  July 
13,  1866,  embodied  in  Rev.  Stat.  §  3453 
4  Fed.  St.  Ann.  (2d  ed.)  313]  declares  that 
"all  goods,  wares,  merdiandise,  articles  or 
objects,  on  which  taxes  are  imposed  by  the 
provisions  of  law,  which  shall  be  found  in 
the  possession,  or  custody,  or  within  the 
control  of  any  person  or  persons,  in  fraud  of 
the  internal  revenue  lliws  or  with  design  to 
avoid  payment  of  said  taxes,  may  be  seized, 
etc.,  and  shall  be  forfeited  to  the  United 
States."  It  has  been  held  thereunder  that 
this  section  applied  to  distilfed  spirits, 
though  they  were  provided  for  in  a  different 
part  of  the  act  by  a  distinct  series  of  sec- 
tions. The  Di&tilled  Spirits,  12  Wall.  (U. 
S.)    356,  20  U.  S.   (L.  ed.)   167. 

The  words  "all  labor,"  as  used  in  the 
Minnesota  Penal  Code  (G.  S  1894,  §  6S13) 
providing  that  "all  labor  on  Sunday  is  pro- 
hibited, excepting  the  works  of  necessity  or 
charity,"  are  equivalent  to  the  words  "labor, 
business  or  work"  as  used  in  a  prior  similar 
statute  (G.  S.  1878,  c.  100,  §  20).  As  the 
manifest  intention  of  the  legislature  was  to 
prohibit  the  carrying  on  of  any  business  or 
traffic  to  the  extent  of  seriously  interrupting 
the  religious  observances  of  Sunday,  the  cas- 
ual execution  and  delivery  of  a  promissory 
note  does  not  corae  within  the  prohibition, 
and  is  not  illegal  and  void.  Holden  t. 
O'Brien,  86  Minn.  297,  90  N.  W.  531.  In 
Smeed  v.  London  [1913]  1  K.  B.  226,  82  L. 
J.  K.  B.  323,  108  L.  T.  N.  S.  171,  12  Asp. 
M.  C.  297,  57  Sol.  J.  172,  29  Times  L.  Rep. 
122,  it  was  held  that  a  sailing  barge  was  a 
barge  within  the  meaning  of  the  words  "all 
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lighten,  barges  and  other  like  craft  lor  car- 
Tjing  goods,"  as  used  in  the  Port  of  London 
Act,  1908  [8.  11,  subs.  2  (f)  (i)]  and  was 
aceordinglj  prohiMted  from  navigating  either 
wholly  or  partly  wHhin  the  limits  of  that 
act  unless  she  was  roistered  by  the  Port 
of  London  authority. 

Hare  ▼.  Mclntire,  82  Me.  240,  19  Atl.  453, 
17  Am.  St.  Bep.  476,  8  L.R.A.  450,  was  an 
action  for  damages  for  injuries  due  to  blast- 
ing and  was  founded  on  a  Maine  statute  (S. 
S.  c  17,  §§  23,  24)  providing  as  follows 
(§  23) :  "Persons  engaged  in  blasting  lime 
rock  or  other  rocks,  shall  before  eaeh  ex- 
plosion give  seasonable  notice  thereof,  so  that 
all  persons  or  teams  [that  may  be]  approach- 
ing shall  have  [a  reasonable]  time  to  retire 
to  a  safe  distance  from  the  place  of  said 
explosion.**  (§  24)  ''Whoever  violates  the 
preceding  section  ...  is  liable  for  all 
damages  caused  by  an  explosion  [when  sea- 
sonable notioe  thereof  was  not  given];  and 
if  the  persons  engaged  in  blasting  rocks  arc 
unable  to  pay,  or  after  judgment  and  exe- 
cution avoid  payment  by  the  poor  debtor's 
oath,  the  owners  of  the  tjuarry,  in  whose  em- 
ployment they  were,  lire  liable  for  the  same/' 
llie  court  held  that  the  statutory  remedy 
was  not  intended  to  apply  to  workmen  in 
(]uarries.  It  held  that  while  a  literal  con- 
struction of  the  phrase  "all  persons"  In  the 
statute  would  include  them*  the  legislative 
intent  seemed  rather  to  apply  it  to  those  only 
who  were  not  engaged  in  and  about  the 
quarry,  and  who,  therefore,  being  ignorant 
of  their  proximity  to  danger,  were  seen  com- 
ing within  the  danger  line,  instead  of  includ- 
ing with  them,  such  persons .  also  as  wci'e 
employed  in  the  quarry  and  had  personal 
knowledge  of  what  was  taking  place  there. 

In  Kellar  v.  Koerber,  61  Ohio  St.  388,  63 
N.  E.  1002,  it  was  held  that  a  place  where 
intoxicating  liquora  were  sold  at  retail  was 
not  within  the  meaning  of  the  phrase  ''all 
other  places  of  public  accommodation  and 
amusement,"  as  used-  in  th^  Ohio  etatntb 
(Rev.  St.  §  4426-1)  providing  "that  all  per- 
sons within  th^  jurisdiction  of  said  state 
shall  be  entitled  to  the  full  and  equal  en- 
joyment of  the  accommodations,  advantages, 
facilities  and  privileges  of  inns,  restaurants, 
eating  houses,  barber  shops,  public  convey- 
anees  on  land  or  water,  theaters  and  all 
other  places  of  public  accommodation  and 
amusement,  subject  only  to  the  conditions 
aid  Jimitsitions  established  by  law  and  ap- 
plicable alike  to  mil  oitieens." 

In  Behmy  v.  Basder,  4  Pa.  Co.  Ct.  496, 
there  were  involved  a  statute  (Act  of  April 
22,  1867,  P.  L.  40)  prescribing  a  license 
fee  of  $50  in  any  incorporated  city  for  a 
restaurant  license,  and  a  later  statute  (Act 
of  May  13,  1887,  P.  L.  108)  applying  in  the 
main  to  tavern  licenses  only,  and  declaring. 


without  qualification,  that  ^all  persons  li- 
censed to  sell  at  retail  any  vinous,  spirituous, 
malt,  or  brewed  liquors,  or  any  admixture 
thereof  in  any  house,  room,  or  place,  hotel, 
inn,  or  tavern,  .  .  ."  should  pay  the  sums 
named  "for  audi  privileges."  The  court  held 
that  the  later  act  applied  to  tavern  and  res- 
taurant licenses  alike,  and  required  as  much 
to  be  paid  for  one  as  lor  the  other,  although 
their  privileges  were  not  equally  extensive. 
A  New  Jersey  statute  (P.  L.  1876,  §  21) 
provided  that  all  pipes  that  might  be  laid  by 
any  gas  corporation  organized  under  tlie  act 
should  be  placed  at  the  greatest  practicable 
distance  from  the  nearest  part  of  any  other 
gas  pipe  then  laid,  "and  shall  be  laid  at  a 
horizontal  distance  of  four  feet  at  least  from 
the  nearest  part  of  any  such  water  or  gas 
pipe,  unless  in  cases  where  it  shall  be  un- 
avoidably necessary  to  lay  the  gas  pipe  across 
or  nearer  to  any  water  or  gas  pipe,  in  which 
case  the  said  gas  pipe  shall  be  laid  under  the 
said  water  or  gas  pipe  at  the  greatest  prac- 
ticable distance^ therefrom,  this  distance  in 
no  case  to  be  less  than  twelve  inches;  and 
shall  form  therewith  a  right  angle^  or  as  near 
thereto  as  the  situation  will  admit,  and  in 
no  case  shall  any  pipe  be  laid,  or  apparatus 
used,  that  will  interfere  in  any  way  either 
i^dth  the  present  or  future  supply  pipes  of  any 
water  or  gas  company,  or  that  may  interfere 
with  or  increase  the  ex^nse  of  replacing, 
removing  or  repairing  the  supply  pipes  or 
apparatus  of  any  water  or  gas  company."  In 
Atlantic  City  Gas,  etc.  Co.  v.  Consuiners  Oas, 
etc.  Co.  70  N.  J.  I5q.  636,  it  was  insisted  by 
the  complainant  that  the  words  **all  )»pes," 
at  the  beginning  of  the  section,  applied  to 
every  character  of  pipe,  whether  distributing 
conduits  or  service  pipes,  and  that  both 
classes  fell  under  the  condition  requiring 
pipes  to  b^  laid  at  least  four  feet  apart,  hori- 
zontally, except  in  cases  where  that  was  im- 
practicable. The  court  said:  "On  tlie  con- 
trary, my  understanding  of  tte  legislative 
will,  as  gathered  from  the  act,  is  that  main 
or.,  distributing  pipes  should  be  laid  at  a 
horizontal  distance  of  four  feet  apari,  and 
that  wherever  it  becomes  necessary  to  cross 
the  main  or  distributing'  pipe  of  another  com- 
pany, the  crossing  must  be  made  under  that 
pipe  and  twelve  inches  therefrom,  and  that 
the  legislative  intent  with  regard  to  service 
pipes  is  expressed  in  the  clause — 'and  in  no 
-case  shall  any  pipe  be  hti  J  or  apparatus  used 
that  will  interfere  in  any  w«y  either  with  the 
present  or  future  supply  pipes  of  any  water 
or  gas  company,  or  that  may  interfere  with 
or  increase  the  expense  of  replacing,  remov- 
ing or  repairing  the  supply  pipes  or  appara- 
tus of  any  water  or  gas  company,'  and,  in  my 
opinion,  the  proximity  of  main  or  distribut- 
ing pipe  to  a  service  pipe  is  not  limited  or 
controlled  beyond  the  restriction  not  to  in- 
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ter fere  with  it  in  the  manner  prescribed  in 
the  act." 

It  has  been  held  that  the  determination  of 
the  weight  of  a  lot  of  wheat,  as  between  the 
buyer  and  seller  by  the  weighing  of  one. 
bushel  in  sixty,  according  to  an  immemorial 
usage,  was  a  sufficient  compliance  with  a 
statute  requiring  the  inspectors  of  wheat 
carefully  to  weigh  and  determine  the  weight 
of  "all  wheat"  inspected  by  them.  Frazier 
V.  Warfield,  13  Md-  27». 

In  State  v.  Harden,  62  W.  Va.  313,  58  S.  E. 
715,  60  S.  E.  394,  the  court  construed  a 
statute  (Act  of  1891,  c.  40,  §  35)  making 
a  complete  law  for  the  government  of  the 
town  of  Point  Pleasant,  fully  defining  its 
power,  and  giving  the  council  the  power  to 
prescribe,  by  ordinance,  the  manner  in  which 
''licenses  of  all  kinds"  for  the  sale  of  intox- 
icating liquors  should  be  applied  for  and 
granted.  Thereunder,  it  was  held  that  the 
term  "licenses  of  all  kinds"  included  state 
as  well  as  municipal  licenses.  The  court 
said:  "To  adopt  the  construction  contended 
for,  therefore,  we  would  have  to  say  the  terms 
'licenses  of  all  kinds'  mean  municipal  li- 
censes for  all  things  for  which  a  municipal 
license  may  be  granted.  That  is  contrary  to 
the  terms  used  in  section  35  of  this  act.  It 
means  less  than  the  terms  used  in  this  act 
import,  for,  in  one  sense,  there  are  two  kinds 
of  licenses,  state  licenses  and  municipal  li- 
censes, and  this  construction  would  cut  down 
language,  broad  enough  in  its  terms  to  in- 
clude both  classes,  so  as  to  make  it  apply 
to  only  one  of  them.  'All  kinds'  means  all 
classes  as  well  as  all  the  individuals  of  each 
class.  No  more  comprehensive  terms  could 
hare  been  used." 


MORGAN  ET  AIi* 

V. 

DAYTON  COAL  AND  IRON  OOM- 
PANT,  UMITED,  ET  AL. 

Tennessee  Supreme  Court — January  11,  1916. 

134  Tenn,  228;  183  S,  W,  J019. 

Bankraptej  — •  Effect  of  PreeeediiiK  — 
Pendlnc  Creditors'  Bill. 

The  commencement  of  n  bankruptcy  pro- 
ceeding? againflt  a  corporation,  in  which  there 
has  be*»n  no  adjudication  of  !»ankruptcy  and 
no  receiver  appointed,  is  insufficient  to  de- 
prive the  state  court  of  jurisdiction  of  a  gen- 
eral creditors'  bill  af^ainst  the  corporation. 

Same. 

The  objection  to  jurisdiction  of  the  state 
courts  of  a  «;eneral  creditors'  bill  because  of 
fommencement     of     bankruptcy     proceedin,2s 


against  the  defendant  fihould  be  presented  in 
the  trial  court,  and,  if  overruled,  an  appeal 
taken  from  the  decision. 

Creditors'  Suit  ^  Be^vUitea  of  BiU  — 
Allecation  of  Fraud. 

Where  the  complainants  in  a  creditors'  bill 
attack  the  validity  of  a  mortgage  and  bonds 
given  by  defendant  corporation,  the  bill 
should  set  out  facts  relied  upon  to  establish 
fraud  in  the  transaction,  and  mere  general 
statements  will  not  suffice. 

Same. 

Where  a  general  creditors'  bill  undertakes, 
in  connection  with  general  statements  of 
fraud,  to  state  in  detail  whv  the  transaction 
is  attacked,  and  upon  what  grounds  it  is 
claimed  to  be  fraudulent,  the  proof  will  be 
limited  to  such  allegation. 

Foreign  Corporatioi&a  —  Doiac  Bnsiaesa 
fvitliont  Antlioritjr  —  Effeet  oa  Cor- 
porate Mortgage. 

That  a  foreign  corporation  was  not  author- 
ized to  do  business  in  the  state,  not  having 
filed  its  charter  with  the  secretary  of  state 
as  required  by  statute,  does  not  render  a 
mortgage  and  debentures  of  the  corporation 
void. 

Creditors'  Bill  —  Proof  of  Fvaad  ^> 
Pnrpoee  in  Isaae  of  Boada. 

W^here  a  creditors'  bill  against  a  mining 
corporation  alleged  that  bonds,  which  pur- 
ported to  be  for  the  purpose  of  taking  up 
outstanding  indebtedness,  were  in  fact  issued 
to  protect  the  company  in  the  event  of  any 
calamity,  such  as  an  explosion  In  the  mines,, 
proof  that  the  holders  of  the  corporate  stock 
undertook,  by  various  reorganizations,  to  ex- 
change their  stock  holdings  for  bonds  of  the 
defendant  company  forms  no  basis  of  a  decree- 
for  complainants. 

Corporations  —  Isaae  of  Stoek  aad 
Bonds  ~  Paynaent  in  Property. 

Where  the  parties  by  their  pleadings  and 
stipulations  have  made  a  case  where  a  corpo- 
ration has  purchased  property  necessary  and 
proper  for  corporate  use  and  issued  therefor 
its  capital  stock  and  bonds,  a  prima  facie 
case  of  valid  payment  for  the  stock  and  bonds 
is  established. 


Corporate    Bonds    —    Riglita    of    Boi 
Fide  Parehaser. 

Bonds  of  a  corporation,  payable  to  a  cer- 
tain bank  or  other  registered'  holder  for  the 
time  being,  and  providing  in  case  of  a  regis- 
tered transfer  that  the  principal  and  interest 
will  be  paid  without  regard  to  any  equity 
]>etween  the  company  and  the  original  or  any 
intermediate  holder, 'whether  technically  nego- 
tiable or  not,  are  free  from  equitable  defenses 
in  the  hands  of  an  innocent  holder. 

Validity    of    Bonds  —  Reservation    of 
Rights  by  Corporation* 

The  bonds  and  mortgage  of  a  corporation 
may  be  attacked  on  the  ground  that  they  are 
invalid  as  conveying  consumable  property  or 
reserving  other  bene^ts  to  the  mortgagor,  who 
is  permitted  to  continue  in  possession,  by 
subsequent  creditors. 

Constractioa  in  FaTor  of  Validity. 

The  court  will  not,  unlc.«is  constrained  to 
do  so  by  the  terms  of  the  instrument  in  the 
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litfht  of  tho  surrounding  circumstances,  give 
to  corporate  bonds  and  mortgage  sucii  an  in- 
terpretation as  would  make  them  void. 


Wliero  the  property  described  on  the  face 
of  a  corporate  mortgage  is  not  of  such  nature 
aK  to  make  it  fraudulent  and  void,  it  cannot 
lif"  attacked  by  subsequent  creditors  on  the 
rrouiul  that  tiie  general  conveying  clause  in- 
cludes property  not  proper  to  be  mortgaged, 
till*  poHsession  and  use  of  which  is  reserved 
ti)  tlie  mortgagor. 

Words  and  Phrases  —  ''All  Property'' 
—  As  Used  ia  Corporate  Mortgai^e. 

In  a  mortgage,  describing  the  property  con- 
\evod  as  mineral  lands,  furnaces,  equipment, 
•  ti-..  and  '*all  property  and  estate  wherever 
!!ituutr.''  the  quoted  phrase  reft^rs  to  all  prop- 
ni\  of  a  similar  nature  which  mav  have  been 
overlooked  in  the  detailed  description,  and 
does  not  include  cash  on  hand,  commissary 
vtook,  iron  ore,  pig  iron,  etc.,  nor  accounts 
n<*pivablc. 

\i>e9  note  at  end  of  this  case.] 

Mortgasea  —  Property  Bnbjeet  —  Prop- 

erty  Coasmnable  in  Use. 

A  mortgage  upon  property  necessarily  con- 
Mimabh*  in  its  use,  where  possession  and  use 
i<  reserved  in  the  grantor,  is  fraudulent  upon 
its  face  and  void. 

Ckattel     Mortsages     —     Mortgage     em 
Stock  of  Merchandise  —  Validity, 

A  mortgage  on  a  stock  of  merchandise,  with 
po^se8sion  and  right  to  continue  business  re- 
MTved  to  tfie  mortgagor,  is  fraudulent  upon 
its  face  and  void. 

[See  15  Am.  St.  Kep.  »13.] 

Beserratioa  to  Mortgagor  of  Right  to 

Use. 

A  mortgage  on  personalty  not  neceaaarily 
<H>n6nffiable  in  its  use.  where  possession  and 
right  to  use  the  property  are  reserved  in  the 
erantor,  will  not  be  held  invalid,  unless  it 
appears  from  the .  instrument  as  a  whole  that 
the  reservation  is  inconsistent  with  the  pur* 
poses  of  the  instrument  and  is  for  the  general 
ijf-nefit  and  advantage  of  the  grantor. 

Constractioii  of  Mortgage  of  Imooate  — - 
When  Idea  Attaches. 

Under  a  mortgage  by  a  going  concern  of 
itF  real  estate,  plant,  and  establishment,  to« 
p(*ther  with  its  income,  issues,  and  profits, 
ehoses  in  action,  etc.,  reserving  a  right  of 
user  and  enjoyment  in  the  grantor  until  de- 
fault, and  giving  the  mortgagee  the  right  to 
enter  and  take  charge  of  the  plant  and  oper- 
ate it  to  discharge  the  mortgage  debt,  the 
income,  issues,  profits,  etc.,  do  not  pass  under 
the  lien  of  the  mortgage  until  defauft  and 
pOAiieftsion  thereunder  by  the  trustee,  and  the 
lien  then  only  attaches  to  such  income,  issues, 
etc.,  as  arise  alter  default  and  possession  thus 
takea. 

Reservatiom   of  Posseseiom  ««  Validity 
as  to  Creditors. 

A  mortgage  by  a  corporation  of  its  real 
estate,  plant,  equipment,  stock,  bonds,  leases, 
together  with  the  issues  and  profits,  reserving 
in  the  mortgagor  the  right  of  possession  until 
default  and   poj<session  taken   by  the   mort- 


gagee, doe.<«  not  indicate  that  the  reservations 
are  made  for  the  benefit  of  the  mortgagor  and 
to  cover  up  the  property  from  otlier  creditors, 
and  is  not  invalid  as  to  such  creditors. 

Corporations  —  InsolToaey  —  Priorities 
—  Validity  of  Statute  Preferring 
Residents. 

Acts  1877,  c.  31,  §  5,  providing  that,  on 
insolvency  of  a  foreign  corporation  carrying 
on  business  in  the  state,  resident  creditors 
have  a  priority  over  simple  contract  creditors 
of  any  other  country,  is  valid  to  the  extent 
that  corporations  of  another  state  will  be 
deferred  thereunder  to  resident  creditors. 

Same. 

Tlie  Hay-Pauncefote  Treaty  (31  Stat.  1939; 
7  Fed.  St.  Anm  616),  art.  2,  providing  that 
the  citizens  or  subjects  of  each  of  the  con- 
tracting parties  have  full  power  to  dispose 
of  their  personal  property  within  the  territo- 
ries of  the*  other,  by  testament,  donation,  or 
otherwise,  does  not  aflTect  the  validity  or  ap- 
plication of  Acts  1877,  c.  31,  §  5,  giving  resi- 
dent creditors  of  an  insolvent  foreign  corpo- 
ration a  preference  over  nonresidents. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Morgan  et  al..  plaintiffs,  against 
Dayton  Coal  and  Iron  Company,  Limited,  et 
al.,  defendants.  Judgment  for  defendants  in 
trial  court.  Judgment  affirmed  in  part  by 
Court  of  Civil  Appeals.  Both  parties  bring 
certiorari.  The  facts  are  stated  in  the  opin- 
ion.    Affirued. 

Geo.  II.  We€i,  Williams  d  Lancaster  and 
Allison f  Lynch  d  Phillips  for  plaintiff's. 

W.  B.  Miller  for  defendant  receiver. 

John  K.  Shields,  Hizer,  Chambliss  d  Cham- 
bliss  and  Joline,  Larkin  d  Rathhone  for  de- 
fendants. 

[234]  Fbaisttz,  J.—The  original  bill  in  this 
cause  ^as  filed  in  the  chancery  court  of  Hhea 
county,  Tenn.,  June  1.5,  1913,  being  a  general 
creditors'  bill  filed  for  the  purpose  of  adminis- 
tering, the  assets  of  the  Dayton  Coal  Sc  Iron 
Company,  limited,  a  corporation  under  the 
laws  of  Great  Britain.  Several  amended  bilU 
were  filed,  but  the  amended  and  supplemental 
bill  of  January  5,  1914,  is  the  one  brought 
into  the  record  in  this  cause,  and  contains  the 
detailed  charges  upon  which  the  issues  were 
made  which  are  now  before  the  court  for  de- 
cision. 

Quite  a  number  of  questions  are  raised  in 
the  pleadings.  We  will  briefly  state  those 
which  are  here  for  decision  of  this  court. 

The  main  question  involved  is  the  validity 
of  a  certain  mortgage  made  to  the  Central 
Trust  Company  of  Xew  York,  as  trustee,  on 
October  1,  1902,  to  secure  bonds  to  the  amount 
of  100,000  pounds  sterling,  and  the  validity  of 
the  debentures  themselves    is   assailed    upon 
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grounds  which  will  be  set  out  more  in  detail 
at  a  later  point  in  this  opinion. 

The  chancellor  decreed  that  the  said  mort- 
gage was  void  because  it  covered  property 
which  was  consumable  in  its  use,  and  annulled 
and  set  aside  said  mortgage.  With  respect  to 
the  validity  of  the  bonds  the  chancellor  decreed 
that  the  record  would  not  justify  a  decree  de- 
claring them  invalid,  but  held  that  the  hold- 
ers of  the  bonds  should  produce  and  prove 
their  claims  before  [235]  the  clerk  and  master 
on  a  reference  as  other  creditors.  The  court 
of  civil  appeals  affirmed  the  holding  of  the 
'chancellor  with  respect  to  the  mortgage,  but 
held  with  respect  to  the  debentures  that  they 
were  entitled  to  participate  as  creditors  in  the 
assets  of  the  corporation — "alone  upon  the 
basis  of  the  actual  consideration  they  paid  for 
the  same,  which  consideration  so  paid  went 
into  the  treasury  of  the  said  Dayton  Com- 
pany; Tennessee  creditors,  as  aforesaid,  being 
first  paid." 

Both  complainants  and  defendants  have 
brought  the  cause  to  this  court  by  proper 
petition  for  certiorari;  and  it  .is  likewise 
brought  here  by  the  Bank  of  Montreal  upon  a 
question  hereinafter  to  be  discussed;  and 
errors  have  been  assigned,  which  we  will  con- 
sider. 

We  are  met  with  a  preliminary  question 
pertaining  to  our  jurisdiction  to  dctermijic 
this  cause,  arising  as  follows: 

The  James  Supply  &  Hardware  Company 
and  other  creditors  have  filed  their  petition 
in  this  cause,  the  same  being  filed  upon  the 
day  the  case  was  heard  by  this  court  at  the 
present  term  (the  same  liaving  been  heard 
at  the  last  term  and  reassigned  to  the  docket 
for  argument  at  the  present  term)  which  pe- 
tition set  up  substantially  that  on  the  2l8t 
day  of  June,  1913,  a  petition  was  filed  by 
them  in  the  district  court  of  the  United  States 
for  the  southern  division  of  the  eastern  dis- 
trict of  Tennessee,  seeking  to  have  the  defend- 
ant Dayton  Coal  &  Iron  Company  adjudged  a 
bankrupt  and  its  property  administered  by 
that  court  under  [236]  the  Bankruptcy  Act 
of  1898  (Act  Cong.  July  1,  1898,  ch.  541,  30 
Stat.  544;  1  Fed.  St.  Ann.  2d  ed.  504).  It 
is  alleged  in  the  petition  that  the  grounds 
upon  whieh  the  bankruptcy  proceeding  was 
based  was  substantially  that  the  proceedings 
in  this  cause  constituted  an  act  of  bankruptcy. 
It  is  further  shown  in  the  petition  and  the 
exhibits  thereto  that  a  denial  of  the  facts  es- 
sential to  the  adjudication  was  duly  made, 
and  that  upon  trial  in  the  United  States  dis- 
trict court  of  Chattanooga  a  directed  verdict 
was  had  in  favor  of  the  contention  of  the 
Dayton  Coal  &  Iron  Company,  and  upon  ap- 
peal  to  the  United  States  circuit  court  of  ap- 
peals at  Cincinnati  this  decision  was  reversed, 
that  court  holding  that  under  the  facts  in  the 
case  complainants  were  entitled  to  go  to  the 


jury  upon  the  question  as  to  whetlier  or  not 
this  corporation  had  committed  an  act  of 
bankruptcy  within  the  purview  of  the  act.  It 
was  alleged  in  the  petition  that  the  case  wim 
remanded  to  the  United  States  district  court 
at  Chattanooga,  where  it  will  stand  for  trial 
at  the  next  term  of  that  court.  After  the 
recitation  of  these  facts,  petitioners  pray  as 
follows : 

"Wherefore  petitioners  present  the  facts  for 
the  information  of  the  court  and  pray  the 
court  to  grant  a  stay  of  proceed  ings  in  this 
case  as  required  by  law.*' 

This  petition  waa  answered,  and  the  de- 
fenses thereto  were:  First.  Tliat  it  comcR 
too  late;  that  it  is  not  verified  and  is  not  ac- 
companied by  a  full  transcript  of  the  record. 
Second.  That  the  most  that  can  be  said  is 
that  the  bankruptcy  court  might  have  au- 
thority, upon  proper  adjudication,  to  assume 
exclusive  jurisdiction  [237]  of  the  property  in 
question,  but  that  it  has  not  done  so;  that  no 
adjudication  in  bankruptcy  has  been  had  by 
the  federal  court,  and  that  the  federal  oourt 
has  never  appointed  any  receiver  of  the  prop- 
erty, or  made  any  order  by  which  it  has  at- 
tempted to  take  or  assert  exclusive  jurisdic- 
tion of  the  administration  of  this  bankrupt's 
property.  The  latter  position  is,  in  our  judg- 
ment, manifestly  sound.  W^e  pretermit  any 
discussion  as  to  whether  or  not,  the  State 
court  having  acquired  jurisdiction  of  this  case 
prior  to  the  filings  of  the  petition  in  bank- 
ruptcy, it  is  entitled  to  proceed  to  final  decree 
with  resQcct  to  the  issues.  In  the  case  of 
New  River  Loan,  etc.  Co.  v.  Ruflfner,  165  Fed. 
881,  01  C.  C.  A.  559,  the  question  was  passed 
on  by  the  United  States  court  of  appeals  for 
the  fourth  district.  The  syllabus  of  that  case 
is  as  follows: 

"A  district  court  as  a  court  of  bankruptcy 
h^s  exclusive  power  to  determine  whether  a 
suit  pending  in  a  State  court  should  be  stayed 
or  not,  and  the  exercise  of  this  power  rests 
in  the  discretion  of  the  judge,  which  will  not 
be  reviewed  by  an  appellate  court  unless  it 
appears  to  have  been  abused." 

This  holding  seems  to  have  been  specificaUy 
approved  In  Hobbs  v.  Head,  etc.  Co.  184  Fed. 
414, 106  C.  C.  A.  519,  and  in  Virginia  Iron  etc. 
Co.  V.  Olcott,  197  Fed.  734,  117  C.  C.  A.  124. 
and  in  Re  Benwood  Brewing  Co.  202  Fed.  326. 
In  the  case  at  bar  it  is  not  contended  that  tlie 
federal  court  has  undertaken  to  take  juris- 
diction of  the  administration  of  the  affairs  of 
this  corporation.  There  has  been  [238]  no 
adjudication  in  bankruptcy,  and,  in  fact,  it 
appears  from  the  answer  of  the  receivers  that 
tliat  court  has  refused  to  ippoint  any  receiver. 
If,  as  stated  in  the  RufTncr  Case,  that  court  is 
vested  with  exclusive  jurisdiction  to  determine 
whether  or  not  it  shall  assume  exclusive  juris- 
diction of  the  controversy,  it  clearly  appears 
in  this  case  that  it  has  not  done  so,  and  in- 
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d«ed  has  refused  to  assert  or  claim  such  juris* 
dition,  and  under  such  circumstances  it  is  not 
only  the  right,  but  the  duty,  of  this  court  to 
proceed  to  a  determination  of  the  questions 
before  it. 

Furthermore,  we  think  the  question  should 
have  been  made,  if  at  all,  by  proper  petition 
presented  to  the  lower  court,  which,  so  far  as 
this  record  shows,  was  not  done,  or,  if  done, 
that  the  action  of  the  lower  court  was  not 
seasonably  invoked  thereon,  and  appeal  taken. 

The  asaignraent  of  error  filed  on  behalf  of- 
the  complainant  goes  to  the  action  of  the 
court  in  refusing  to  declare  the  debentures 
null  and  void  by  reason  of  the  faot  that  they 
are  not  supported  by  any  valid  oonsidera- 
tion.  We  will  consider  this  assignment  along 
with  assignments  Nos.  7  and  8,  filed  on  behalf 
of  the  Central  Trust  Company  and  the  Scot' 
tish  Banks.  These  assignments  are  to  the  ef- 
ff^ct  that  the  court  of  appeals  erred  in  remand- 
ing the  ease  to  the  chancery  court  for  further 
proof  as  to  the  debt  of  the  petitioner  banks, 
and  in  limiting  the  participation  of  the  peti- 
tioners to  the  consideration  paid  which  "went 
into  the  treasury  of  the  said  Dayton  Com^ 
pany." 

[239]  In  the  consideration  of  this  question 
we  look  first  to  the  pleadings  in  this  cause,  for 
the  purpose  of  determining  what  questions 
were  raised  upon  which  it  was  competent  or 
necessary  to  introduce  proof,  and  next  to  the 
proof  introduced  in  support  of  them.  With 
reference  to'  the  issues  made  by  the  pleadings, 
it  lias  been  said  by  this  court  in  Kelley  v. 
Fletcher,  94  Tenn.  7,  28  S.  W.  1099: 

"The  controlling  question  raised  by  the  as- 
signments of  errors  and  reply  thereto  is  one 
of  pleading  and  practice.  For  complainants  it 
ia  contended  that  the  burden  was  upon  the 
defendants  to  show,  by  proof,  independent  of 
the  fact  of  assignment  by  Lambie  and  accept- 
ance by  the  corporation,  that  the  property  as- 
signed by  him  to  the  corporation  was  reason- 
ably worth  the  par  value  of  his  stock;  while, 
on  the  other  hand,  the  contention  for  the  de- 
fendants is  that  it  was  incumbent  upon  the 
complainants  first  to  allege,  and  then  to  proTc, 
that  the  property  so  assigned  was  not  reason- 
ably worth  so  much. 

"The  contention  of  the  defendants,  both  as 
to  the  matter  of  pleading  and  as  to  the  burden 
of  proof,  is  well  sustained  upon  principle  and 
upon  authority.  It  is  a  fundamental  maxim 
in  chancery  pleading  and  practice  that  the 
complainant  must  give  the  defendant  notice  of 
the  case  to  be  made  against  him,  by  alleging 
in  the  bill  the  facts  intended  to  be  proved,  and 
that  proof  of  facts  not  so  alleged  will  be  re- 
jected because  not  responsive  to  the  issue. 
Story  on  Kquity  Pleading,  sees.  27,  28,  257 ;  1 
Danieii's  Chancery  Pleading  and  [249]  Prac- 
tice, 3'27,  052:  Beach  on  Modem  £q.  Prao. 
sees.  80,  95,  99;    Merriman    v.    Lacefield,    4 


Heisk.    (Tenn.)    217;    Austin  v.   Ramsey,    3 
Tenn.  Ch.   (Tenn.)   121. 

''It  having  been  lawful  for  Lambie  to  sell, 
and  for  the  corporation  to  buy,  such  property 
as  he  assigned  in  payment  of  his  stock,  and 
they  having  exchanged  one  for  the  other,  we 
can  see  no  good  reason  why  their  contract  in 
that  behalf  should  not  be  binding  upon  all 
parties  concerned  or  affected  thereby,  so  long 
as  it  remains  unimpeached.  Nothing  appear- 
ing to  the  contrary,  the  law  presumes  the  con- 
trac^to  have  been  made  in  good  faith,  and  the 
property  of  Lambie  to  have  been  sold  and 
bought  at  a  fair  valuation ;  and  when  the  de- 
fendants established  the  fact  of  the  contract 
and  its  terms,  without  more,  they  thereby 
made  a  prima  facie  case  of  valid  payment  by 
Lambie.'' 

In  other  words,  it  ia  fundamental  in  cases 
of  this  character  that  the  complainant  shall 
set  out  facts  upon  which  he  relies  to  establish 
a  fraud  in  the  transaction.  Mere  general 
statements  will  not  suffice,  and  especially 
when  the  complainant  undertakes,  after  gen- 
eral statements  of  fraud  or  in  connection  witli 
general  statements  of  fraud,  to  state  in  detaU 
why  the  transaction  is  attacked  and  upon 
what  grounds  he  claims  it  to  be  fraudulent, 
his  proof  will  be  limited  to   such   allegation. 

Referring  to  the  pleadings  in  the  cause:  Af- 
ter stating  that  the  mortgage  and  debentures 
were  null  and  void,  the  reasons  therefor  are 
given  in  some  detail.  It  was  claimed,  first, 
that  the  Dayton  Company  No.  3,  which  execut- 
ed the  mortgage  and  debentures,  was  not 
[241]  authorized  to  do  business  in  Tennessee, 
not  having  filed  its  charter  with  the  secretary 
of  State  in  compliance  with  our  statute.  This 
allegation  of  fact  is  sustained  by  the  record, 
but  it  is  unsound  in  law>  and  we  do  not  under- 
stand that  it  is  now  insisted  upon.  At  any 
rate,  the  question  is  settled  &t  least  by  ana- 
logy by  the  decision  of  this  court  in  Louisville 
Property  Co.  v.  Nashville,  114  Tenn.  213,  84 
S.  W.  810,  in  which  it  was  held  by  this  court 
that  where  a  foreign  corporation  acquires 
property  within  the  State  of  Tennessee  with- 
out complying  with  the  requirements  of  our 
statutes,  such  acquisition  is  valid  as  against, 
every  one  save  the  State.  So  there  is  no  merit 
in  this  contention. 

The  next  contention  is  that  the  mortgage 
upon  its  face  covers  property  consumable  in 
its  use,  and  for  that  reason  is  null  aud  void. 
This  contention  will  be  considered  at  a  later 
point  in  this  opinion. 

It  is  next  alleged  in  the  bill  that  the  de- 
bentures in  question  purported,  upon  the  face 
of  the  the  transaction,  to  be  used  in  retiring 
and  paying  other  outstanding  and  matured 
debentures  of  the  Dayton  Company,  and  that 
there  was  not  in  fact  at  the  time  any  valid 
outstanding  debentures  of  the  Dayton  Com- 
pany, and  that  it  was  not  the  purpose  of  said 
Dayton  Company  to  use    the    said    new    dc 
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bentures  to  take  up  and  retire  any 
valid,  outstanding,  and  matured  deben- 
tures. T]ien,  proceeding  to  a  detailed 
statement  of  the  fraudulent  purposes  for 
which  said  original  debentures  were  issued 
and  for  [242]  which  tlie  mortgage  and  de- 
bentures in  question  were  issued  the  com- 
plainants allege  that  at  the  time  the  bonds 
were  issued  they  were  never  sold  or  disposed 
of,  but  that  they  were  issued  because  the  com- 
pany had  suffered  several  calamities  by  way 
of  explosions  in  its  mines,  and  that  upoq^lie 
suggestion  of  an  American  friend  of  an  officer 
of  the  Dayton  Company  that  it  was.  custom- 
ary in  this  country  for  corporations  to  protect 
tliemselves  in  tliis  manner,  a  bond  issue  was 
placed  upon  the  property,  and  that  it  was 
placed  on  tliis  property  for  that  purpose  and 
for  no  other  purpose ;  that  the  bonds  were  not 
in  fact  disposed  of,  and  never  constituted  au 
outstanding  bona  fide  debt  of  said  company. 
It  is  alleged  that  it  never  was  the  intention 
to  take  up  and  retire  any  other  outstanding 
bonds  or  debentures  of  the  company;  but,  on 
the  contrary,  that  they  were  executed  for  the 
sole  purpose  of  having  them  stand  as  a  se- 
curity or  protection  to  the  property  of  the 
company  in  the  event  any  calamity  of  the  kind 
already  described  (explosion  in  the  mines) 
should  occur  in  the  future.  It  is  alleged  that 
none  of  the  bonds  were  sold;  that  the  com- 
pany received  no  benefit  from  any  disposition 
of  them ;  that  at  no  time  did  it  pay  any  inter- 
est coupons  upon  the  same;  and  that  if  for 
any  fact  they  were  outstanding,  they  were 
transferred  long  after  they  were  due,  and,  in 
fact,  only  a  few  days  before  or  a  few  days 
after  the  bill  in  this  cause  was  filed. 

Now,  these  are  the  allegations  in  the  bill 
which  undertake  to  describe  the  fraud  com- 
plained of  with  particularity,  and  upon  these 
allegations  the  issues  were  [243]  made.  It 
is  not  contended  that  there  is  any  proof  in 
this  record  to  support  any  of  them.  The  state- 
ment in  the  record  that  some  traveling  man 
told  an  employee  that  such  was  the  intention 
of  the  bond  issue,  and  this  employee  mentioned 
it  to  one  of  the  managers  of  the  company,  and 
that  he  smiled  is  hardly  enough  to  create 
even  a  suspicion  in  the  minds  of  any  one 
that  these  were  the  actual  facts  of  the  case. 
It  is  elemental  that  pleadings  without  proof, 
or  proof  without  pleadings,  will  not  form 
the  basis  of  a  judgment  or  decree  of  the 
court.  The  pleadings  in  this  cause  make  out 
one  case  of  fraud  in  so  far  as  the  validity 
of  the  debentures  are  concerned,  and  the  argu- 
ment now  adduced  upon  the  record  proceeds 
upon  an  entirely  different  theory.  We  find 
no  allegation  in  this  bill  to  the  effect  that 
the  holders  of  the  stock  in  this  corporation 
undertook,  by  various  reorganizations  of  the 
corporation,  to  swap  their  stockholdings  for 
bonds   of    this    company — such    is    the    argu- 


ment now.  It  is  not  competent  to  attack 
the  validity  of  a  proceeding  of  this  kind  by 
the  proof,  even  if  the  proof  justified  it,  with- 
out some  pleading  upon  which  to  base  it. 
No  such  charge  is  contained  in  any  of  the 
bills,  and,  in  fact,  even  if  the  question  were 
properly  made  in  the  pleadings,  it  is  not  sup- 
ported by  the  proof. 

There  had  been  three  previous  corpora- 
tions with  the  same  name  previously  organ- 
ized under  the  laws  of  Great  Britain,  one 
in  1883,  one  in  1884,  and  a  leasing  company 
in  1895.  The  bills  charge  in  substance,  that 
all  of  these  corporations  had  been  liquidated 
under  the  [244]  laws  of  Great  Britain;  that 
the  property  had,  by  conveyance,  passed  to 
Donaldson  and  McKinn<m,  who  thereupon 
transferred  it  to  the  present  company.  The 
contract  under  which  this  transfer  was  made 
recited  that  Jas.  Watson  &  Co.  were  the 
beneficial  owners  of  the  property.  We  are 
asked  to  infer  that,  although  the  companies 
had  been  liquidated  under  the  laws  of  Great 
Britain,  James  Watson  &  Co.  were  the  bene- 
ficial owners  by  reason  of  their  stockhold- 
ings in  the  previous  companies.  It  appears 
by  the  pleadings  and  stipulations  of  counsel 
in  this  cause  that  the  property  passed  out 
of  the  hands  of  Donaldson  and  MeKinnon  to 
the  present  company  in  consideration  of 
£80,000  of  its  bonds  and  a  considerable  block 
of  its  capital  stock.  There  is  no  proof  in 
this  record  that  the  property  was  not  rea- 
sonably worth  the  amount  thus  paid  for  it 
by  the  corporation;  and,  as  said  by  tHis 
court  in  Kelley  v.  Fletcher,  supra: 

"It  having  been  lawful  for  Lambie  to  sell, 
and  for  the  corporation  to  buy,  such  proper- 
ty as  he  assigned  in  payment  of  his  stock, 
and  they  having  exchanged  one  for  the  other, 
we  can  see  no  good  reason  why  their  con- 
tract in  that  behalf  should  not  be  binding 
upon  all  parties  concerned  or  affected  there- 
by, so  long  as  it  remains  unimpeached. 
Nothing  appearing  to  the  contrary,  the  law 
presumes  the  contract  to  have  been  made  in 
good  faith,  and  the  property  of  Lambie  to 
have  been  sold  and  bought  at  a  fair  valua- 
tion; and,  when  the  defendants  established 
the  fact  of  the  contract  and  its  [246]  terms, 
without  more,  they  thereby  made  a  prima 
facie  case  of  valid  payment  by  Lambie." 

So,  in  the  case  at  bar,  when  the  parties  by 
their  pleadings  and  their  stipulations  have 
made  a  case  where  by  contract  this  corpora- 
tion has  purchased  property  necessary  and 
proper  for  the  corporate  use  and  has  issued 
therefor  its  capital  stock  and  bonds,  we  hold 
that  a  prima  facie  case  of  valid  payment  for 
the  stock  and  bonds  has  been  established,  and 
there  is  nothing  in  this  record  to  impeach 
said  transaction. 

It  follows  from  what  has  bevn  said  that 
the  assignment  of  errors  on  the  part  of  the 
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complainantB  will  be  overruled  and  thofte 
on  behalf  of  the  banks  will  be  sustained  to 
the  extent  of  holding  that,  since  the  bonds 
held  by  them  are  shown  to  have  been  issued 
upon  a  valid  consideration,  and  since  by 
stipulation  of  counsel  it  is  shown  in  this 
cause  that  they  have  been  acquired  by  the 
banks  in  the  usual  course  of  business  and 
held  bv  them  as  collateral  to  an  indebtedness 
largely  more  than  the  bonds,  said  bonds  arc 
a  valid  and  subsisting  obligation  of  the  Day- 
ton Coal  &  Iron  Company.  But.  becau!«e  of 
the  fact  that  what  we  have  said  with  re- 
spect to  the  bona  fides  of  this  transaction 
under  which  the  original  debentures  were  is- 
sued applies  only  to  the  debentures  issued 
to  James  W.  Watson  &  Co.  and  by  them 
transferred,  or  upon  their  order  lAsuod,  to 
the  petitioning  banks,  and  booause  it  ap- 
pears that  there  are  other  iialders  of  bonds 
issued  under  the  mortgage  for  £100,000,  and 
because  it  does  not  clearly  appear  in  this 
record  what  the  consideration  was  moving 
to  [246]  this  corporation  for  the  issuance 
of  said  additional  bonds,  it  becomes  neces- 
sary for  us  to  examine  the  next  question 
presented  with  respect  thereto,  to  wit,  the 
n^otiability  or  nonnegotiability  of  the  bonds 
in  question.  It  is  contended  on  belialf  of  the 
complainants  that  the  bonds  are  not  nego- 
tiable, and  this  is  based  upon  tlic  fact  that 
the  bonds  are  not  upon  their  face  made  pay- 
able to  a  certain  payee  to  his  order  or  bearer. 
The  provisions  in  the  bonds  applicable  are 
as  follows : 

"The  Dayton  Coal  &  Iron  Company,  Limit- 
ed   (hereinafter   called    the    Company),    will 
on  the  1st  day  of  October,  lftl2,  or  on  such 
earlier  day  as  the  principal  moneys  hereby 
secured   become  payable  in   accordance  with 
the  conditions   indorsed  hereon,   pay  to   tbe 
Commercial    Bank   of   Scotland,   Limited,    or 
other,  the  registered  holder  for  the  time  be- 
ing hereof,  the  sum  of  one  hundred  pounds." 
In  the  conditions  indorsed   on   the  bonds, 
and  which,   by  express  terms  of  the  bonds, 
are  made  part  thereof,   it  is  provided  that 
the  registry  of  the  debentures  will  be  kept 
at  the    Company's   registered    office    wherein 
there  will   be  entered  the  names,   addresses 
and  description  of  the  registered  holders  of 
the  bonds  and  the  particulars  of  the  debent- 
lures   by   them   held,    respectively,    and    that 
this  registry  will  be  open  at  all  reasonable 
hours  for  the  inspection  of  tlie  legal  holder 
of  the   bonds   or   his   representative.     It   is 
further  provided  that  the  registered  holder 
"Will  be   regarded   as   oxeluiively   entitled   to 
the  benefit  of  the  debenture,   and  that  the 
Company  shall  not  be  bound  to  enter  in  reg- 
ister notice  of  [247]   any  trust  or  to  recog- 
nize any  right  in  any  other  person  save  as 
therein    provided.      It    is    further    provided 
that  everv  transfer  of  this  debenture  must  be 


made  in  writing  under  the  hand  of  the  reg« 
istered  holder  or  his  legal  representative, 
and  that  the  transfer  must  be  delivered  at 
the  registered  office  of  the  Company,  with 
a  fee  of  two  shillings  and  sixpence  and  such 
evidence  of  identity  or  title  ny  the  Company 
may  reasonably  require.  It  is  further  pro- 
vided that  no  transfer  will  be  registert-d  dur-^ 
ing  the  even  days  immediately  preceding 
the  days  of  this  debenture  fixed  for  payment 
of  interest.  It  is  further  provided  that  tiie 
principal  and  interest  evidenced  by  tlie  de- 
benture will  be  paid  without  regard  to  any 
equity  between  the  Company  and  the  original 
or  any  intermediate  holder  thereof,  and  that 
the  receipt  of  the  registered  holder  of  such 
principal  and  interest  shall  be  a  good  dis- 
charge to  the  Company  of  the  same. 

The  question  presented  for  the  considera- 
tions of  this  court  is:  Is  such  a  bond  nego- 
tiable, or,  if  not  negotiable,  is  the  agreement 
contained  within  condition  7,  above  referred 
to,  that  the  same  will  be  paid  without  re- 
gard to  the  equities  between  the  Company 
and  the  holder,  a  valid  and  binding  agree- 
ment, and  will  it  be  available  to  the  innocent 
holder  in  a  contest  between  him  and  credi- ' 
tors  of  the  corporation  issuing  the  obliga- 
tions? 

Mr.  Daniel,  in  his  work  on  Negotiable  In- 
struments, thus  states  the  rule: 

[248]  "It  would  seem  from  the  few  deci- 
sions that  exist  on  the  subject  that  regis- 
tered bonds  are  uDt  negotiable,  and  that  they 
are  in  fact  registered  so  as  to  make  them 
transferable  in  such  manner  as  to  e.Yclude 
equities  between  the  original  parties  only 
by  registry  upon  the  l)ooks  of  the  corporation 
issuing  them.'* 

He  cites  in  support  of  his  proposition  Cro- 
nin  v.  Patrick  County,  89  Fed.  79^  4  Hughes 
520,  and  also  Do  Voss  v.  Richmond,  18  Grat. 
(Va.)   338,  98  Am.  Dec.  646. 

In  the  case  of  Cronin  v.  Patrick  County  it 
was  held  by  the  court  in  broad  terms  that 
registered  bonds  are  nonnegotiable.  The 
court,  however,  used  this  significant  lan- 
guage: 

**When  there  are  no  negotiable  words  in  a 
bond,  and  it  is  not  made  payable  to  order  or 
to  bearer,  but  is  made  payable  to  'assigns.' 
the  use  of  that  word  imports  nonnegotiabili- 
ty, and  is  one  of  the  distinguishing  features 
of  a  bond  intended  to  be  nonnegotiable." 

It  is  also  to  be  noted  in  the  opinion  that, 
while  the  bonds  were  upon  their  face  to  be 
registered,  upon  being  transferred  upon  cer- 
tain power  of  attorney  the  bonds  liad  never 
been  in  fact  so  registered.  The  court  in  that 
case  specifically  approved  De  Voss  v.  Rich- 
mond, supra,  saying: 

"In  the  case  of  De  Voss  against  the  city 
of  Richmond,  the  Virginia  court  of  appeals, 
based  its  decision  on  the  principles  that  have 
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been  indicated,  held  that  the  holder  of  a  reg* 
istered  bond  before  its  transfer  held  it  sub- 
ject to  all  the  equities  which  the  obligor 
[249]  might  have  against  any  prior  holder, 
and  that  these  equities  were  not  cut  off  un- 
til the  original  bond  was  taken  in,  and  an- 
other bond  issued  in  lieu  of  it  to  the  last 
holder.  It  held  that  the  issuing  of  a  seeond 
bond  did  cut  off  all  the  equities  which  had 
attached  to  the  first,  and  carried  a  clear  legal 
title  to  the  assignee  receiving  it." 

The  case  of  De  Voss  v.  Richmond  was  one 
where,  upon  registration  of  the  transfer  of  a 
bond,  the  old  bond  was  taken  up  and  a  new 
one  issued  to  the  transferee,  and  although 
it  was  stated  in  the  new  bond  issued  that  it 
was  issued  in  lieu  of  the  old  bond,  giving 
the  number  of  it  and  somewhat  of  its  history, 
it  was  held  in  that  case  that  the  new  certi- 
Ikate  having  been  issued  cut  off  all  defenses 
arising,  or  which  might  have  been  made, 
against  the  holder  of  the  old  certificate.  - 

Mr.  Machen  in  his  work  on  Corporations, 
vol.  2,  see.  1743,  states  the  rules  thus: 

"A  registered  bond  or  debenture  is  no  less 
negotiable  than  a  bearer  bond.  The  differ- 
ence is  rather  in  the  method  of  the  negotia- 
bility. As  a  bill  or  note  payable  to  order  is 
negotiable,  so  is  a  registered  bond  or  debent* 
ure.  A  transfer  by  registration  is  equivalent 
to  a  transfer  by  indorsement  of  a  bill  or  note. 
After  registration,  the  company  is  effectu^ 
ally  precluded  from  raising  any  equitable 
defenses  whicli  would  have  been  available 
against  the  transferor.  Moreover,  the  reg- 
istered transferee  cannot,  like  an  assignee  of 
a  nonnegotiai)le  chose  in  action,  sue  in  the 
name  of  the  transferor,  but  can  sue  in  his 
own  name  only." 

[250]  However,  it  is  stated  that  a  com- 
pany may  set  up  equities  against  a  transferee 
who  has  not  paid  value.  The  author  cites  in 
support  of  the  text  Strauss  v.  United  Tele- 
frmm  Co.  164  Mass.  180,  41  N.  £.  57.  The 
bond  in  that  case  was  one  payable  to  bearer, 
or,  if  registered,  to  the  registered  holder. 
Tliese  bonds  were  held  negotiable  by  the 
court. 

Mr.  Daniel  in  his  work  on  Negotiable  In- 
struments thus  states  another  proposition 
relevant  to  this  inquiry: 

"No  precise  form  of  words  is  necessary  to 
impart  negotiability.  As  has  been  said  in 
Pennsylvania,  'order'  or  *bearer'  are  conve- 
nient and  expressive,  but  clearly  not  the 
only  wordi^  which  will  communicate  the  qua^ 
ity  of  negotiability.  Some  equivalent  words 
should  be  used.  Words  in  a  bill,  from  which 
it  can  be  inferred  that  the  person  making  it, 
or  any  other  party  to  it,  intended  it  to  be 
negotiable,  will  give  it  a  transferable  quality 
against  that  person.  The  concession,  there- 
fore, may  be  made  that  if  the  makers  of  this 
note,  having  omitted  the  usual  words  to  ex* 


press  negotiability,  had  said  'This  note  is 
and  shall  be  negotiable,'  it  would  have  been 
negotiable." 

He  cites  in  support  of  the  text  Rajrmond 
V.  Middleton,  29  Pa.  St.  530,  which  clearly 
supports  the  text.  We  are  referred  to  a 
number  of  English  authorities  which,  to  a 
certain  extent,  are  in  point  upon  this  inqui- 
ry- 

In  the  Laws  of  England  by  the  Earl  of 

Halsbury,  in  discussing  provisions  of  this 
character  in  bonds  and  mortgages,  it  is  said: 

[251]  **Where  the  security  is  not  transf^^ 
able  at  law,  a  company  may,  by  the  terms  of 
issue  of  the  security,  or  by  its  subsequent 
conduct,  be  estopped  from  denying  the  legali- 
ty of  the  security  as  against  a  bona  fide  as- 
signee for  value  without  notice  of  any  ir- 
regularity."   Page  342. 

Again,  it  is  said  by  the  same  authority  on 
page  358: 

''When  the  principal  and  interest  secured 
by  the  debentures  are  to  be  paid  to  the  regis- 
tered holder  for  the  time  being,  without  re- 
gard to  any  equities  subsisting  between  the 
company  and  the  original  or  any  intermedi- 
ate holder,  and  the  conditions  as  to  transfer 
are  similar  to  those  above  mentioned,  a  liq- 
uidator is  bound  to  register  the  transfer, 
although  the  same  is  made  after  the  liquida- 
tion commenced,"  etc. 

In  Agra,  etc.  Bank,  L.  R.  2  Gh.  391,  4 
Kng.  Rul.  Cas.  618,  it  is  said: 

"Generally  speaking,  a  chose  in  action,  as- 
signable only  in  equity,  must  be  assigned 
subject  to  the  equities  existing  between  the 
original  parties  to  the  contract,  but  this  is 
a  rule  which  must  yield  when  it  appears 
from  the  nature  or  terms  of  the  contract 
that  it  must  have  been  intended  to  be  as- 
signable free  and  unaffected  by  stieh  equi- 
ties." 

In  Re  Goy  [1900]  2  Ch.  (Eng.)  149,  it  is 
said: 

"As  a  general  rule,  the  transferee  of  a 
chose  in  action  stands  in  no  better  position, 
than  his  transferor.  There  is  nothing,  how- 
ever, to  prevent  a  debtor  from  contracting 
with  his  creditor  that  he  will  not  avail  him- 
self [252]  against  a  transferee  of  any  rights 
which  he  may  possess  against  the  creditor 
or  any  assignee  of  his." 

In  Re  Taylor's  Agreement  Trusts,  [1904] 
2  Ch.  Div.  737,  where  the  bonds  were  made 
payable  to  a  certain  person  "or  other,  the 
registered  holder  for  the  time  being,"  it 
was  said: 

"The  object  of  the  conditions  as  here  ex- 
pressed is  that  if  the  transt'eree  becomes  the 
registered  holder  of  the  debentures,  the  com- 
pany is  precluded  as  from  tlie  date  of  regis-: 
tration  from  setting  up  as  against  the 
transferee  any  rights  it  may  have  possessed 
as  against  the  original  holder,  but  that  doea 
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not  mean  that  the  transferor  or  the  transferee 
is  given  a  right  to  insist  on  the  registration 
of  the  transfer  so  as  to  exclude  the  company's 
eqaities  or  rights.  There  may  be  a  form  of 
debenture  which  excludes  a  registry  in  favor 
of  a  transferee  of  the  company's  rights 
against  the  transferor,  although  registration 
of  the  transfer  has  not  yet  talcen  place,  but 
a  debenture  in  the  form  before  me  is  only  a 
protection  to  the  transferee  when  he  has  got 
upon  the   registry." 

Anotlier  English  case  is  that  of  Re  Colo- 
nial, etc.  Gas  Co.  28  h.  T.  N.  S.  40.  In  that 
eMe  the  bonds  were  made  payable  to  "Knight, 
Ms  executors,  administrators  or  registered 
aasigns.''  It  was  provided  that  the  trans- 
fers  shottld  be  upon  forms  to  be  procured  at 
the  office  of  the  Company*  and  they  were  to, 
be  produced  there  for  tlie  purpose  of  regis- 
tration.  It  appeared,  however,  that  the 
Company  had  abandoned  its  registration  of 
bonds,  and  it  was  contended  that  the  [253J 
bonds  were  taken  by  the  transferee  subject 
to  equities  between  the  original  holder  and 
the  Corapany  for  the  reason  that  the  bonds 
*ere  not  registered.  The  holding  of  the 
TOurt  was,  however,  that  since  the  Company 
lad  abandoned  its  registration  tliat  the  trans- 
feree— 

'must  be  conceded  to  have  taken  the  deben- 
tures free  from  all  equities,  and  the  subse- 
inmt  transferees  cannot  be  held  liable  in 
respect  to  the  Company's  demand  against 
Knight." 

In  Re  Northern  Assam  Tea  Co.  L.  R.  10  £q. 
^Eng.)  458,  it  is  said: 

'*This  is  a  chose  in  action,  and  the  assign- 
ment of  a  chose  in  action  is  taken  subject  to 
equities,  but  'any  person  may .  release  those 
pquities  who  is  entitled  to  the  benefit  of 
them,  and  he  may  do  so  either  positively, 
by  words,  or  by  writing,  or  by  the  whole 
^mw  of  his  conduct.'* 

It  was  held  in  that  case  that  the  directors 
ol  the  Company  had  waived  their  rights  to 
the  equity  by  their  course  of  conduct. 

Quite  a  number  of  other  English  cases 
have  been  cited  and  examined,  but  sufficient 
has  been  said  here  to  illustrate  the  rule 
prevailing  in  England. 

These  debentures  were  issued  to  a  certain 
person,  **or  other,  the  registered  holder  for 
the  time  being.**  It  is  provided,  as  one  of  the 
conditions  in  the  bond,  that  they  will  be 
paid  without  regard  to  any  equities  existing 
between  the  Company  and  any  intermediate 
holder.  Nothing  could  be  plainer  than  that 
the  Company  [254]  was  intending  to  contract 
on  the  face  of  the  bonds  that  any  equities 
existing  between  it  and  the  original  holder, 
or  any  intermediate  holder,  was  waived  in 
favor  of  the  registered  holder  thereof.  It 
^as  entirely  competent,  in  our  judgment, 
'or  the  parties  to  so  contract,  and,  having 
<^onc  so,  and  these  bonds  having  passed  into 
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the  hands  of  innocent  holders  for  value,  such 
innocent  holder  will  take  the  same  free  from 
any  equities  existing  between  the  Company 
and  the  original  holder,  or  any  intermediate 
liolder.  It  is  immaterial,  therefore,  whether 
the  bonds  were  technically  negotiable  or  not, 
since  this  element  of  negotiability  had  been 
specifically  contracted  in  the  instrument. 

The  first  assignment  of  error  upon  the  part 
of  the  Central  Trust  Company  is  that  the 
court  erred  in  holding  the  mortgage  executed 
to  the  Central  Trust  Company  void  on  the 
ground  that  it  conveyed  consumable  proper- 
ty, or  otherwise  reserved  benefits  to  the  mort- 
gagor; and  the  second  and  third  make  the 
question  that  complainants  are  subsequent 
creditors  and  without  legal  status  to  attack 
the  mortgage.  We  dispose  of  the  latter  con- 
tention first. 

It  is  conceded  that  the  attack  in  this  cause 
is  being  made  by  creditors  who  became  such 
subsequent  to  the  making  and  registration 
of  this  mortgage.  It  has  been  uniformly  held 
in  this  State,  in  cases  of  attack  iipon  volun- 
tary conveyances,  that  they  were  not  subject 
to  such  attack  upon  the  part  of  such  cred- 
itors, but  only  upon  the  part  of  creditors  ex- 
isting at  the  time  of  the  making  and  record 
of  the  instrument.  But  it  is  insisted  [255  { 
the  case  at  bar  should  rest  upon  different 
principles.  In  the  case  of  voluntary  con- 
veyance the  instrument  is  not  void,*  but  void- 
able; while  in  the  case  at  bar,  if  the  com- 
plainants are  correct  in  their  contention,  this 
instrument  is  not  a  voidable  instrument,  but 
a  void  one. 

As  was  said  in  Tennessee  Nat.  Bank  v. 
Ebbert,  9  Heisk.   (Tenn.)   166: 

"We  cannot  see  how  the  fact  that  the  cred- 
itors were  subsequent  creditors  could  have 
any  bearing  on  the  question  involved  in  that 
case,  as  we  think,  by  the  great  weight  of 
authority,  the  deed  was  fraudulent  on  its 
face,  and  notice  of  the  deed  by  registration 
could  only  be  notice  of  a  void  deed,  one 
fraudulent  as  to  all  creditors,  and  therefore 
not  in  the  way  of  any  creditor.  The  fact 
that  the  creditor  was  subsequent  to  the  reg- 
istration of  the  deed  would  have  been  of  im- 
portance, perhaps,  had  the  deed  been  at- 
tacked as  a  voluntary  conveyance  or  assign- 
ment as  in  case  of  Martin  v.  Olliver,  9 
Humph.   (Tenn.)   665,  49  Am.  Dec.  717." 

In  the  foregoing  case  attack  was  made  up- 
on an  instrument  conveying  a  stock  of  goods 
and  merchandise  the  possession  and  use  of 
which  was  reserved  in  the  grantor,  and  it 
was  held  void,  and,  as  before  stated,  it  was 
held  that  it  was  subject  to  attack  by  subse- 
quent creditors. 

The  rule  is  thus  stated  by  Bigelow  in  his 
work  on  Fraudulent  Conveyances,  sec.   288: 

"The  suggestion  in  the  case  under  consid- 
eration that  the  mortgage  was  notice  of  the 
transaction  has  not  much  force,  for  the  ques- 


50 


CITE  THIS  VOL.  ANN.  CAS.  iai7£. 


lion  is  whether  the  traubaction  [256J  of 
which  notice  is  given  is  lawful.  If  it  is  un- 
lawful, notice  of  the  fact  is  of  no  avail,  and 
it  is  apprehended  that  the  position  taken  by 
the  supreme  court  of  the  United  States  and 
other  courts,  that  due  r^istration  does  not 
make  lawful  what  before  and  apart  from 
want  of  delivery  was  unlawful,  is  incontesta- 
ble.*' 

In  Scott  V.  Keane,  87  Md.  723,  40  Atl. 
1070,  42  L.R.A.  359,  the  court  said: 

**But  in  addition  to  that,  if  recording  the 
deed  gives  constructive  notice — as  it  may  be 
admitted  it  does — is  it  to  be  said  that  it  is 
only  notice  of  the  transfer,  and  not  of  the 
purposes  declared  on  its  face,  which  the  law 
pronounces  fraudulent  and  hence  makes  the 
deed  invalid  against  them?  Such  a  doctrine 
would  have  the  tendency  to  make  the  public 
records  an  asyliun  for  fraud,  instead  of  means 
to  avoid  it,  as  they  are  intended  to  be." 

In  the  case  of  Gilbert  v.  Peppers,  65  W. 
Va.  355,  64  S.  E.  361,  36  L.R.A.(N.S.)  1181, 
it  was  held  that  where  a  deed  waa  subject  to 
attack  for  fraud  upon  its  faoe,  it  might  be 
attacked  by  either  exhausting  or  subsequent 
creditors. 

But  we  think  our  own  case  of  Citizens' 
Xat.  Bank  v.  Watkins,  126  Tenn.  453,  150 
S.  VV.  96,  settles  the  principle  involved  in  this 
inquiry.  In  this  ca^e  the  deed  was  attacked 
and  the  ^attack  was  sustained  upon  the 
ground  that  upon  its  faee  it  appeared  to  be 
a  fraudulent  scheme  for  the  covering  up  of 
the  property  of  the  grantor  and  placing  it 
beyond  the  reach  of  creditors.  This  court 
said: 

[257]  "It  is  argued  from  this  t^at  the 
complainant,  being  a  subsequent  creditor  at 
large,  is  entitled  to  no  relief,  upon  the  au- 
thority of  McKeldin  v.  Gouldy,  91  Tenn.  677, 
20  S.  VV.  231.  Whether  this  is  true  depends 
upon  the  legal  effect  to  be  given  to  the  deed 
of  trust.  If  the  deed  is  valid,  the  trust  cre- 
ated is  an  active  one.  .  .  .  But  if  the 
deed  of  trust  is  a  fraudulent  conveyance  of 
the  property,  or  merely  a  device  resorted  to 
for  the  purpose  of  hindering  and  delaying 
creditors,  a  creditor  at  large  may  file  his  bill 
in  the  chancery  court  and  subject  the  property 
to  the  satisfaction  of  his  debt." 

We  think  the  principle  announced  in  this 
rase  is  applicable  to  and  decisive  of  the  ques- 
tion in  the  case  at  bar.  The  attack  upon 
tills  trust  deed  is  upon  the  theory  that  upon 
its  face  it  is  a  fraudulent  scheme  to  cover  up 
the  property  of  this  debtor  from  its  creditors, 
and  as  such  that  it  is  null  and  void.  That 
l>eing  true,  the  registration  of  it  which  gave 
notice  to  subsequent  creditors  of  its  exist- 
ence likewise  gave  notice  to  such  creditors  of 
its  fraudulent  intent  and  its  consequent  in- 
validity, and  we  can  see  no  good  reason  why 
the  subsequent  creditors  may  not  attack  it. 


We  now  examine  the  mortgage  to  deter- 
mine whether  it  is  subject  to  the  criticism 
offered. 

It  first  conveys  by  specific  description  vari- 
ous tracts  of  real  estate  situated  in  Khea 
and  Meigs  counties,  Tenn.,  and  in  Georgia, 
and  thereupon  proceeds  to  convey: 

[258.]  "All  blast  furnaces,  buildings, 
structures,  fixtures,  furniture,  improvements, 
animals,  machinery,  tools,  utensils,  wagons, 
stores,  equipments,  implements,  rails,  rail- 
ways, railroads  and  tram  roads  now  owned 
or  hereafter  acquired  by  the  Dayton  Coal  & 
Iron  Company,  Limited;  all  lands  under  wat- 
er and  all  riparian  rights  at  any  time  owned 
by  the  said  Company;  also  all  stocks,  certi< 
ficates  of  stock,  bonds,  beneficial  certificates, 
evidences  of  indebtedness  and  oertifioates  of 
every  kind  and  description  which  the  Day- 
ton Coal  &  Iron  Company,  Limited,  now 
owns  or  may  hereafter  acquire,  including  its 
uncalled  capital  for  the  time  being;  all  leas- 
es, leasehold  estates,  rights,  royalties,  con- 
tracts, agreements,  patents  and  choses  in  ac- 
tion now  owned  or  hereafter  acquired  by  the 
Dayton  Coal  k  Iron  Company,  Limited, 
whether  situated  in  the  States  of  Tennessee 
and  Georgia,  or  elsewhere,  and  both  that  now 
owned  and  that  hereafter  acquired;  all 
mines,  mining  rights,  mineral,  and  ore  mined 
or  unmined,  rights  of  way  and  easements 
now  owned  or  hereafter  acquired  by  the  Day- 
ton Coal  &  Iron  Company,  Limited;  also  all 
rents,  royalties,  dividends  and  increases  of 
every  kind  and  description,  incomes,  issues 
and  profits  from  any  and  all  the  property 
in  this  mortgage  or  deed  of  trust  described, 
whether  now  owned  or  hereafter  acquired  by 
the  Dayton  Coal  &  Iron  Company,  Limited, 
as  the  same  shall  accrue,  and  from  each  and 
every  part  thereof ;  also  all  the  corporate  and 
other  franchises,  privileges,  rights  and  im- 
munities of  every  kind  and  character  now 
owned,  possessed  or  enjoyed,  or  [259]  whieli 
hereafter  may  be  acquired,  owned,  possessed 
or  enjoyed  by  the  Dayton  Coal  &  Iron  Com- 
pany, Limited,  and  all  other  property  and 
estate,  wheresoever  situate,  and  all  rights 
and  titles,  interests  and  estates  of  whatever 
kind,  character  or  description  now  belonging 
to  or  which  may  hereafter  be  acquired,  owned 
or  possessed  by  the  Dayton  Coal  A  Iron  Com- 
pany, Limited,  or  to  which  it  may  now  or 
hereafter  be  entitled." 

LTnder  the  following  article  of  the  mort- 
gage it  is  provided: 

"The  Dayton  Company  further  covenants 
and  agrees  at  all  times  diligently  to  pre- 
serve all  the  rights  and  franchises  now  pos- 
sessed by  it  or  which  it  may  hereafter  ac- 
quire, and  at  all  times  to  do  all  things  that 
may  be  necessary  to  preserve  and  maintain 
the  lands  and  property  hereby  conveyed,  and 
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from  time  to  time  to  make  all  needful  and 
proper  repairs,  renewato,  replacements;  use« 
ftti  and  proper  alterations,  additions,  better- 
ments and  improvements,  to  the  end  that  the 
\'altte  of  the  security  lor  the  debentures  to 
be  issued  under  this  indenture  shall  never  be- 
I'ome  impaired." 

Under  article  8  it  is  provided  as  follows: 
'"Until  default  shall  be  made  by  the  Dayton 
Company  in  the  payment  of  the  principal  or 
interest  of  the  debentures  issued  under  this 
indenture,  or  until  some  act,  promise,  stipu- 
lation, covenant  or  agreement  herein  re- 
quired by  it  to  be  done,  performed  or  kept, 
and  the  continuance  of  such  default  for  the 
period  of  six  calendar  months,  the  Dayton 
Company  shall  be  suffered  and  permitted  to 
possess,  manage,  operate  and  enjoy  the  prop- 
erty, rights  [260]  and  franchises  hereby  con- 
veyed and  assigned,  and  to  take  and  apply 
to  its  own  use  the  tolls,  incomes,  revenues, 
proceeds,  rents,  issues  and  profits  thereof  iu 
any  manner  not  inconsistent  with  the  pro- 
visions of  this  indenture,  as  if  this  indenturo 
had  never  been  made." 

Under  article  4  it  is  provided  as  follows: 
"In  caae  default  shall  be  made  in  the  pay- 
ment of  the  interest  on  any  of  the  debenture, 
aeeordin^  to  the  tenor  thereof,  or  in  the  per- 
formance of  any  other  act,  promise,  stipula- 
tion«  covenant  or  agreement  herein  contained 
to  be  done,  performed  or  kept  by  the  Dayton 
Company,  and  if  any  such  default  shall  con- 
tinue for  the  period  of  six  calendar  months, 
then  and  in  every  such  case  the  tnistee  may, 
either  personally  or  by  its  attorneys  or 
agents,  enter  into,  upon,  and  take  possession 
of  all  and  singular  the  lands, '  stocks,  securi- 
ties, property,  rights  and  franchises  hereby 
conveyed  and  assigned,  or  intended  so  to  be, 
and  each  and  all  and  every  part  thereof,  and 
wholly  exclude  the  Dayton  Ccmipany  and  its 
agents  therefrom,  and  have,  hold,  use  and 
enjoy  the  same,  as  the  Dayton  Company 
could  or  might  have  done  if  this  indenture 
had  not  been  made,  using,  leasing,  selling, 
operating,  managing  and  voting  upon  its 
managers,  superintendents,  receivers  or  serv- 
ants, or  other  attorneys  or  agents,  the  said 
lands,  stock,  securities  and  property,  and 
conductbig  the  business  thereof,  and  exercis- 
inir  the  franchises  pertaining  thereto,  and 
making  from  time  to  time  all  needful  repairs, 
replacements  and  such  useful  alterations,  ad- 
ditions and  improvements  thereon  and  there- 
to [261]  as  may  iseem  to  it  necessary  or  ju- 
dicious, and  oollect  and  receive  all  tolls, 
dividends,  interest,  incomes,  rents,  issues 
and  profits  of  the  same,  and  of  each  and  all 
of  them;  and  after  deducting  the  expenses 
of  operating  and  managing  the  said  lands 
and  property  and  of  conducting  the  business 
thereof  and  of  all  the  said  repairs,  and  re- 
placements,   alterations,    additions   and    im- 


provements, and  all  payments  which  may 
have  been  made  for  taxes,  assessments,  roy- 
alties, charges  or  liens  prior  to  the  lien  of 
this  indenture  upon  the  said  lands  or  proper- 
ty, or  any  part  thereof,  or  upon  lands  or 
property  upon  which  the  Dayton  Company' 
shall  have  a  mortgage  or  other  charge  or 
lien,  as  well  as  a  just  compensation  for  its 
own  services,  shall  apply  the  residue  of  the 
moneys  received  as  aforesaid  equally  and 
ratably  to  the  payment  of  the  interest  then 
in  default  upon  the  said  debentures,  in  the 
order  in  which  said  interest  shall  have  be- 
come due,  and  then  to  the  payment  of  any 
remaining  obligations  of  the  Dayton  Com- 
pany, in  respect  to  which  default  shall  have 
been  made  as  aforesaid,  ratably  and  without 
preference  or  priority  of  one  obligation  over 
another.  If  the  residue  of  the  moneys  com- 
ing into  the  hands  of  the  trustee  as  aforesaid 
shall  suffice  to  discharge  the  obligations  in 
respect  to  which  such  default  shall  have  been 
made,  and  if  the  principal  of  the  said  bonds 
shall  not  have  become  due,  either  by  the 
maturity  thereof,  according  to  their  tenor, 
or  by  the  exercise  of  the  election  to  declare 
the  principal  thereof  to  be  due,  then  the 
trustee,  after  the  discharge  of  all  such  obli- 
gations in  respect  to  which  default  shall 
[262]  have  been  made  as  aforesaid,  shall  pay 
over  any  surplus  that  may  remain,  and  re- 
store the  possession,  management  and  con- 
trol of  all  the  said  lands,  property,  stocks, 
securities,  rights  and  franchises,  in  the  con- 
dition in  which  the  same  shall  then  be,  to 
the  Dayton  Company;  subject,  however,  to 
all  the  provisions,  covenants  and  conditions 
of  this  indenture,  which  shall  thenceforth 
have  the  same  force  and  effect  as  if  no  such 
default  had  occurred." 

It  is  contended  on  behalf  of  the  complain- 
ants that  the  conveyance  of  stocks,  certifi- 
cates of  stocks,  bonds,  beneficial  certificates, 
evidences  of  indebtedness,  etc.,  and  also  leas- 
es, leasehold  estates,  rights,  royalties,  con- 
tracts, agreements,  etc.,  is  of  property  con- 
sumable in  its  use  and  that  the  retention  of 
possession  and  use  in  the  mortgagor  is  in- 
consistent with  this  mortgage  and  the  securi- 
ty thereof  to  such  an  extent  as  renders  it 
void.  It  is  further  contended  that  the  clause 
"all  property,  and  estate  wherever  situate," 
etc.,  includes  property  necessarily  consuma- 
ble in  its  use,  such  as  commissaries,  ores, 
manufactured  products,  etc.,  and  the  reten- 
tion of  the  rights  in  the  mortgagor  to  use 
and  enjoy  the  same  is  inconsistent  with  the 
mortgage,  and  therefore  renders  the  mortgage 
void. 

First,  as  to  the  rule  of  construction  to  be 
applied  in  the  examination  of  this  instru- 
ment, the  court  will  not,  unless  constrained 
to  do  so  by  the  terms  of  the  instrument  con- 
sidS-ed  in  the  light  of  the  surrounding  cir- 
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cumstanccs,  give  to  it  such  interpretation  as 
would  make  [263]  it  Toid.  As  was  said  by 
this  court  in  the  recent  case  of  Gernt  v. 
Floyd,  131  Tenn.  122,  174  S.  W.  267: 

"Instead  of  being  astute  to  find  some  possi- 
bility that  might,  when  taken  into  considera- 
tion, render  the  deed  void,  it  was  the  duty 
of  the  court  to  uphold  the  deed  if  by  any 
reasonable  construction  it  was  possible  to  as- 
certain from  the  description  what  property 
it  was  intended  by  it  to  convey,  and  a  liberal 
construction  should  have  been  given  to  afford 
a  basis  for  validity." 

It  is  argued  with  much  plausibility  on 
part  of  complainants  that  the  words  ''all  other 
property  wherever  situate,"  in  the  conveying 
clause  of  this  deed,  must  be  construed  to 
mean  literally  every  kind  and  character  of 
property  owned  by  this  corporation,  which 
would  include  some  $35,000  in  cash  on  hand 
at  the  time  of  the  execution  of  the  convey- 
ance, commissary  stock,  inventoried  at  about 
$37,000,  iron  ore,  coke,  and  limestone,  about 
$68,000,  about  $10,000  worth  of  pig  iron, 
and  about  $160,000  in  face  value  of  accounts 
receivable,  and  that  these  properties,  though 
not  specifically  described  in  the  deed,  were 
thug  included  by  implication  and  covered  up 
from  creditors,  and  that  this  renders  the 
mortgage  fraudulent  and  void. 

We  have  already  reached  the  conclusion  in 
this  case  that  this  mortgage  is  subject  to 
attack  by  creditors  who  become  such  subse- 
quent to  the  making  and  registration  of  the 
mortgage  upon  the  theory  that  the  mort- 
gage, if  invalid  upon  its  face,  while  carry- 
ing notice  to  subsequent  creditors  of  its  ex- 
istence, likewise  carried  notice  to  such  credi- 
tors of  its  invalidity.  It  is  quite  [264] 
clear,  therefore,  that  if  the  mortgage  upon 
its  face  is  valid — that  is  to  say,  if  the  prop- 
erty which  is  described  in  the  fac6  of  the 
mortgage  is  not  of  such  nature  as  to  make 
it  fraudulent  and  void — ^then  it  could  not  be 
attacked  by  subsequent  creditors  upon  the 
ground  that  the  general  conveying  clause  in- 
cluded property  not  proper  to  be  mortgaged 
and  possession  and  use  of  same  resented  to 
the  grantor. 

Furthermore,  we  do  not  think  this  is  the 
proper  construction  to  be  placed  upon  the 
instrument.  It  contains  an  elaborate  de- 
scription of  the  properties  owned  by  this 
Company,  such  as  mineral  lands,  furnaces, 
equipment,  etc.,  and  follows  the  same  with 
a  general  provision  "all  property,  and  estate 
wherever  situate,"  and,  manifestly,  we  think, 
that  this  clause  was  intended  to  refer  to  all 
property  of  a  similar  nature,  which  may 
have  been  overlooked  in  the  detailed  descrip- 
tion already  referred  to.  Furthermore,  an 
shown  in  the  discussion  of  the  next  question, 
the  whole  scope  of  this  instrument  negatives 
such  idea.     Tlie  evident  purpose  of  this  in- 


strument, taken  as  a  whole,  is  to  convey  to 
the  Trust  Ck>mpany  for  the  security  of  the 
bonds  the  plant,  equipments,  mines,  and  real 
estate  of  the  Company,  and  to  reserve  to  the 
Company  the  right  until  default  and  entry 
by  the  trustee  to  such*^se  of  it  as  will  be 
necessary  and  proper  in  the  carrying  on  of 
its  corporate  business,  to  wit,  the  mining  of 
ores,  minerals,  etc.,  and  the  manufacture  and 
sale  of  pig  iron.  The  court  will  not  presume, 
without  the  very  strongest  reasons  appearing 
in  the  mortgage  and  surrounding  circum- 
stanc<!s  [265]  that  the  parties  intended  to 
contravene  the  rul^  of  law  or  create  a  for- 
feiture. Unless  there  is  eontained  withixi 
this  instrument  convincing  evidenee  of  such 
intention  therefore,  the  court  will  not  pre- 
sume that  the  parties  Intended  to  iaelude 
within  the  terms  of  this  trust  deed  property 
of  such  nature  as  to  centravene  the  rules  of 
law,  and  in  this  way  to  destroy  the  inetru- 
ment. 

The  property  conveyed  is  described  fully 
and  specifically — indeed  the  mortgage  is  full 
and  detailed  in  its  provisions — and  the  evi- 
dent intention  of  the  draftsman  of  the  in- 
strument was  to  include  in  the  general  con- 
veying clause  any  property  of  the  same  char- 
acter which  may  have  been  overlooked.  The 
property  in  question  is  too  conspicuous  to 
have  been  overlooked  if  it  had  been  the  in- 
tention to  convey  it.  Further,  as  will  be 
hereinafter  shown,  the  recitals  in  the  instru- 
ment taken  as  a  whole  rebut  the  idea  that 
there  was  any  intention  to  convey  property 
which  was  to  be  sold  in  the  conduct  of  tlie 
business  of  tl^  corporation. 

Furthermore,'  the  rule  ejusdem  gemerU  is 
clearly  applicable  to  the  facts  of  this  case. 
This  rule  of  construction  finds  illustration  in 
numerous  English  and  American  cases,  as 
well  as  in  the  text-books.  It  is  thus  defined 
in   Anderson's  Dictionary,   page   394: 

"In  the  construction  of  statiitea,  contracts, 
and  other  instruments,  where  an  enumeration 
of  specific  things  is  followed  by  a  general 
word  or  phrase,  the  latter  is  held  to  refer  to 
things  of  the  same  kind  as  those  specified." 

[266]  It  is  thus  aptly  stated  in  English 
Ruling  Cases,  vol.  14,  page  717. 

"Where,  after  an  enumeration  of  partiou 
lars,  there  is  a  sweeping  clause  comprising 
all  other  things  under  a  general  description, 
the  scope  of  such  clause  is  restricted  to  tilings 
within  the  description  of  the  same  kind  with 
the  particulars  enumerated." 

It  is  thus  stated  in  Broom's  Legal  Max- 
ims, page  412: 

"It  is  very  common,  moreover,  to  put  in 
a  sweeping  clause,  the  use  and  object  of 
which  are  to  guard  against  any  accidental 
omission;  but  in  such  cases  it  is  meant  to 
refer  to  a  status  or  things  of  the  same  nature 
and    description    with    those    already    men- 
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tioned,  and  such  general  words  are  not  al- 
lowed to  extend  further  than  was  clearly 
intended  by  the  parties." 

In  our  own  case  of  Williams  v.  Williams, 
10  Yerg.  (Tenn.)  26,  it  is  said: 

"The  great  rule  in  the  construction  of 
wills,  to  which  this  one  of  ejutdem  generis 
•and  all  others,  except  those  founded  upon 
public  policy,  are  not  only  subordinate,  but 
ancillary,  is  that  the  intention  of  the  testa* 
tor,  to  be  ascertained  from  the  particular 
words  used,  from  the  context,  and  from  the 
general  scope  and  purpose  of  the  instrument, 
it  to  prevail  and  have  effect.  In  an  enumer- 
ation of  particulars,  general  and  comprehen- 
sive terms  are  sometimes  used,  in  the 
construction  of  which,  reason  and  good  sense 
require  that,  if  you  would  not  violate  the 
intention  of  the  writer,  their  meaning  must 
be  restricted  to  things  of  a  like  nature  and 
description,  with  the  particulars  among 
which  they  are  found." 

[267]  See  also  Lynchburg  v.  Norfolk,  etc. 
R.  Co.  80  Va.  249,  56  Am.  Hep.  592;  Benton 
V.  Benton,  63  N.  H.  289,  56  Am.  Rep.  512. 

The  next  question  arising  is,  does  the 
mortgage  in  its  specific  description  convey 
property  consumable  in  its  use,  or  property 
of  such  charaeter  that  the  reservation  of  pos- 
session and  use  of  same  is  inconsistent  with 
the  security  of  the  mortgage  ? 

Reviewing  our  authorities  .upon  the  sub- 
ject: We  have  in  Tennessee  a  long  line  of 
decisions,  beginning  with  Darwin  v.  Hand- 
ley,  3  Yerg.  502,  and  extending  down  to 
Cookville  Bank  v.  Brier,  95  Tenn.  331,  32 
8.  W.  205,  which  denounce  as  unlawful  such 
conveyances  of  property,  consumable  in  the 
use,  where  the  possession  is  reserved  in  the 
mortgagor. 

In  Darwin  v.  Handley,  3  Yerg.  (Tenn.) 
502,  the  trust  deed  covered  corn  and  pork 
and  other  provisions,  and  the  grantor  was 
permitted  to  remain  in  posAeasion  and  use 
of  it.    The  court  said: 

"Creditors,  or  those  bound  as  security  for 
other  persons,  cannot  be  permitted  to  secure 
their  honest  debts  on  the  debtor's  property, 
and  at  the  same  time  to  cover  his  remain- 
ing all  from  every  other  creditor,  with  the 
intent  to  let  the  debtor  use  and  exhaust  his 
meana  of  payment,  reserving  the  object  se- 
cretly intendied  to  be  applied  to  the  mort- 
gagee's debt.  Hence  it  is  that  the  face  of 
the  courts  has  always  been  so  strongly  set 
against  these  sweepings  deeds.  And  it  would 
make  no  difference  if  it  were  expressed  on  the 
face  of  the  deed  that  the  debtor  was  to  retain 
the  possession  of  the  property.  [268]  2  Kent's 
Com.  412,  419.  The  very  drcumatance  that 
he  must  necessarily  consume  the  provisions, 
etc.,  would  be  a  badge  of  fraud,  so  strong  as 
to  be  almost  conclusive,  not  as  a  matter  of 
law  but  of  fact  with  the  jury,  that  the  deed 
was   fraudulent." 


SommerviUe  v.  Horton,  4  Yerg.  (Tenn.) 
549,  26  Am.  Dec.  242,  waa  a  case  where  the 
mortgage  covered  whisky,  flour,  sugar,  coffee, 
bacon,  etc.    The  court  said: 

"But  this  deed  is  void  by  its  terms.  The 
great  portion  of  the  property  covered  by  it, 
if  used,  must  have  been  exhausted.  Kingsley, 
the  debtor,  so  far  as  respected  that  trust,  re- 
served the  power  to  use  and  destroy  the 
fund,  and  did  destroy  much  the  greater  part 
of  it;  nor  had  the  trustees  any  right  to  re- 
strain him,  contrary  to  their  explicit  cove- 
nant 'that  he  might  use  the  articles.'  Of 
course,  the  deed  was  for  Kingsley's  benefit; 
it  was  a  holding  in  trust  for  him,  not  the 
bank.  In  such  a  case  we  might  safely  ap- 
peal to  our  perceptions  of  right  and  wrong, 
which  are  independent  of  all  learning,  and 
declare  a  deed,  neither  changing  the  posses- 
sion of  property,  nor  prohibiting  the  owner 
from  selling  or  exhausting  it  in  the  use, 
merely  colorable  and  void,  because  in  fact 
it  had  no  operation.  Authorities  are  abund- 
ant to  this  effect.  Austin  v.  Bell,  20  Johns. 
(N.  Y.)  466,  11  Am.  Dec.  297;  Mackie  v. 
Cairns,  5  Cow.  (N.  Y.)  566,  15  Am.  Dec. 
477." 

Manley  y.  Killough,  7  Yerg.  (Tenn.)  440, 
was  a  mortgage  covering  lands,  negroes, 
horses,  cattle,  and  furniture.  The  court 
held  that  the  retention  of  possession  of  these 
articles  by  the  mortgagor  was  not  prima 
facie  fraudulent,  [269]  because  they  were 
not  necessarily  consumable  in  their  use. 

To  the  same  effect  is  Roes  y.  Young,  5 
Sneed,   (Tenn.)   629. 

Masson  v.  Anderson,  3  Baxt.  (Tenn.)  290, 
was  a  conveyance  of  personal  property  al- 
leged to  be  consumable  in  use  with  possession 
retained  by  the  mortgagor.  The  court  held 
that  it  was  not,  in  these  words : 

"The  property  conveyed  is  not  necessarily 
consumable  in  its  use,  the  property  bemg  de- 
scribed in  the  deed  as  follows:  'All  my 
cattle,  including  milk  stock,  sheep,  hogs, 
stock,  pork  hogs,  sixteen  head  of  horses, 
mules  and  colts.'  This  is  not  a  stronger 
case  than  Ross  v.  Young,  5  Saeed  (Tenn.) 
629,  which  was  a  conveyance  of  'ten  head  of 
young  cattle,  twenty  head  of  hogs,  thirteen 
old  sheep,  two  bee  palaces,  and  two  kegs  of 
vinegar.' 

"We  do  not  think  the  principle  of  raising  a 
fraudulent  intent  from  such  a  conveyancii 
of  property,  coupled  with  retention  of  pos- 
session by  the  maker  of  the  deed,  until  de- 
fault of  payment,  should  be  extended  beyond 
what  the  above  case  has  laid  down.  There  is 
no  stipulation  in  the  deed  for  the  use  of  the 
property  (that  is,  its  consumption)  for  the 
benefit  of  the  maker  of  the  deed,  but  only 
one,  that  'the  crops  conveyed  may  be  used 
in  getting  the  stock  ready  for  market.'  This 
is  for  the  benefit  of  the  trust  fund,  and  not 
for  the  maker  of  it. 
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"In  addition  to  ttiifi,  the  provision  for  re- 
taining the  posRession  of  the  proi>erty  until 
expiration  of  the  trnst  is  qwalified  by  the 
stipulation,  'unleBS  the  trus>tee  may  [270] 
deem  it  best,  for  the  interest  of  the  trust,' 
to  take  possession." 

Doyle  V.  Smith,  1  Cold.  (Tenn.)  16,  was 
a  mortg^age  upon  a  stock  of  merchandise 
with  authority  in  the  trustee  to  continue 
business  for  an  indefinite  time.  In  holding 
it  void  this  court  said: 

*'The  law  does  not  permit  a  debtor,  in 
failing  circumstances,  to  convey  all  his  prop- 
erty to  trustees,  so  as  to  exempt  it  from 
execution  for  an  indefinite  time.  ...  It 
is  a  settled  rule  of  decision  in  such  cases 
that  any  provision  which  materially  hinders 
and  delays  creditors  in  the  assertion  of  their 
rights,  especially  when  coupled  with  a  re- 
servation of  any  part  of  the  property  to  the 
grantor  in  the  deed,  makes  the  whole  void. 

•         •         • 

"It  is,  however,  difficult,  indeed,  impossi- 
ble, to  lay  down  any  precise  and  definite  rule 
applicable  in  all  cases.  If  the  deed  may  be 
good,  if  it  does  not  plainly  appear  upon  its 
face  to  be  fraudulent,  it  is  the  dutv  of  the 
court  to  sutler  the  jury  to  pass  upon  it. 
Undoubtedly  a  party  not  indebted  may 
make  an  arrangement  like  that  involved  in 
this  assignment,  and  so  he  may,  with  the 
assent  of  his  creditors,  however  numerous. 
Bodley  v.  Goodrich,  7  How.  276-278,  12  U.  S. 
( L.  ed.)  699.  But  if  he  be  indebted,  can  ho 
do  so  without  the  sanction  of  his  creditors? 
We  think  not.  It  seems  to  us  that  there  is 
sufficient  upon  the  face  of  this  deed  of  trust 
for  the  law  to  pronounce  it  fraudulent  as 
against  creditors." 

In  the  case  of  Tennessee  Nat.  Bank  v.  Eb- 
bert,  9  Heisk.  (Tenn.)  153,  the  mortgage 
was  upon  a  stock  of  goods,  wares,  and  mer- 
chandise with  retention  of  possession  [271]  in 
the  mortgagor,  and  with  the  right  to  carry  on 
the  business  of  merchant.  This  court  held 
the  mortgage  null  and  void  upon  tht  ground 
that  it  retained  in  the  mortgagor  permanent, 
lasting,  and  material  benefits,  and  was  there- 
fore inconsistent  with  the  security  offered  by 
the  trust  deed.     The  court  said: 

"The  rule  we  lay  down  in  this  case  only 
requires  that  there  be  a  bona  fide  and  certain 
appropriation  of  the  property  for  the  benefit 
of  a  creditor,  not  a  colorable  one  in  which 
the  creditors  have  only  a  contingent  inter- 
est, dependent  on  the  good  faith  of  the  as- 
signor, while  the  assignor  himself  has  an 
equally  certain  interest  secured  to  him:  that 
is,  he  may  carry  on  his  business  as  before, 
and  reap  all  its  profits,  subject  only  to  the 
danger  of  having  what  he  has  not  used  for 
his  own  benefit  taken  bv  the  trustee  and  sold, 
when  it  is  ascertained  he  has  so  used  it." 

So  in  the  case  of  Rome  Bank  v.  Hazelton, 
35  Lea  (Tenn.)  237,  it  was  declared  that  the 


mortgage  upon  the  stock  of  goods  retaining 
possession  and  right  of  disposition  in  the 
mortgagor  is  void.  To  the  same  effect  is 
Lowenstein  v.  Love,  16  Lea  (Tenn.)  600; 
to  the  same  effect  is  Cookville  Bank  v.  Brier, 
95  Tenn.  331,  32  S.  W.  205. 

It  seems,  therefore,  to  be  thoroughly  set- 
tled in  Tennessee,  as  indeed  it  i»  in  many  of 
the  States,  that  a  mortgage  given  upon  prop- 
erty necessarily  consumable  in  its  use,  where 
the  possession  and  right  of  user  is  reserved  in 
the  grantor,  is  null  and  void;  also  that  a 
mortgage  upon  a  stock  of  goods,  where  the 
right  of  possession  [272]  and  user,  in  the 
usual  course  of  business,  is  retained  in  the 
mortgagor,  is  null  and  void.  However,  it 
does  not  necessarily  follow  that  the  inclu- 
sion in  a  mortgage  of  property  which  may 
be  consumed  in  its  use,  though  not  necessari- 
ly so,  must  render  the  mortgage  of  necessity 
void.  This  would  depend  upon  the  facts  of 
each  particular  case,  and  whether  the  posses- 
sion and  user  is  inconsistent  with  the  securi- 
ty given  by  the  mortgage;  whether  its  reten- 
tion by  the  mortgagor  is  the  reservation  of 
rights  to  him  wholly  inconsistent  with  those 
conveyed  to  the  mortgagee,  and  manifestly 
for  his  benefit. 

In  Tennessee  Bank  v.  Erwin,  2  Shannon 
Tenu.  Cas.  page  444,  it  is  said: 

"In  a  conveyauc^  to  a  trustee,  the  simple 
fact  that  property  consumable  in  its  use  is 
embraced  in  the  deed  would  not,  of  itself,  be 
c6nclusive  evidence  of  fraud,  unless  it  was 
stipulated  in  the  deed  that  it  should  remain 
in  the  possession  and  use  of  the  grantor,  as 
in  the  case  of  Wade  v.  Green,  3  Humph. 
(Tenn.)  549,  and  SommCTville  v.  Horton,  4 
Yerg.  (Tenn.)  550,  26  Ani.  Dec.  242.  In 
this  last,  (?'atron.  Judge,  states  the  prin- 
ciple correctly,  that  if  the  deed  was  intend- 
ed to  secure  the  use  of  the  property  to  the 
grantor,  such  property  being  consumable  in 
its  use,  then,  as  to  these  articles,  it  was 
fraudulent  and  void,  on  the  principle  a  credi- 
tor cannot  secure  his  honest  debts  on  the 
property  of  his  debtor,  with  the  intent  to 
let  the  debtor  use  and  exhaust  means  of  pay- 
ment, reserving  the  object  secretly  intended 
to  be  applied  to  the  discharge  of  the  mort- 
gage debt." 

[273]  Another  line  of  cases,  very  nearly 
bordering  upon  the  question  here  presented, 
arises  largely,  though  not  exclusively,  out 
of  the  construction  and  enforcement  of  mort- 
gages upon  railway  properties. 

The  case  of  New  York  Security,  etc.  Co.  v. 
Saratoga  Oas,  etc.  Co.  159  N.  Y.  137.  53  N. 
E.  75S.  45  L.K.A.  132,  from  llio  court  of 
appeals  of  New  York.  The  following  excerpt 
from  the  court's  opinion  quotes  provisions  of 
the  mortgage  pertinent: 

"The  property  covered  by  the  mortgage  is 
described  therein  as  follows:  *A11  the  corpo- 
rate property,  real,  personal,  and  mixed,  in- 
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eluding  all  lands,  easements,  rights  of  way, 
bnildings,  fixtures,  materials,  supplies,  ma- 
chinery, and  plant,  franchises,  contracts,  and 
choses  in  action,  whether  now  owned  or  here- 
after acquired  or  constructed  by  said  Gas 
Company,  together  with  the  appurtenances 
thereto,  and  all  rents,  tolls,  issues,  income, 
and  profits  of  said  Gas  Company,  present 
and  future;  to  have  and  to  hold  the  same 
unto  said  American  Loan  &  Trust  Company, 
its  successors  and  assigns,  forever,  upon 
trust  for  the  equal  benefit  and  security  of 
all  holders  of  said  bonds,  and  subject  to  the 
following  covenants,  conditions,  and  provi* 
sions,  which  are  assented  to  by  both  parties, 
to  wit,'  etc.  It  must,  I  think,  be  admitted 
that  this  language  is  broad  enough  to  cover, 
not  only  all  the  property  that  the  corpora- 
tion then  had,  but  all  that  it  ever  could  have 
by  any  possibility,  whether  lands,  chattels, 
moneys,  or  things  in  action.  But  the  lan- 
guage here  used,  broad  and  comprehensive 
[2ft]  as  it  is,  is  very  much  qualified  and  re- 
stricted by  other  provisions  of  the  instru- 
ment, as  will  be  seen  by  reference  to  the  fol- 
lowing stipulations:  (1)  Tntil  default 
occurs  in  some  duty,  or  upon  some  covenant, 
agreement,  or  promise  of  the  Gas  Company 
hereunder,  said  Gas  Company,  its  successors 
and  assigns,  shall  retain  the  possession,  con- 
trol, and  enjoyment  of  all  the  property  and 
franchises  hereby  mortgaged,  and  may  re- 
ceive and  use  the  earnings,  income,  and 
profits  thereof  in  any  manner  not  inconsist- 
ent with  these  presents,  nor  tending  to  lessen 
the  security  hereby  provided.*" 

It  will  be  observed  that  the  provisions 
quoted  are  remarkably  similar  to  those  in 
the  mortgage  under  consideration  in  this 
case. 

With  respect  to  the  proper  construction  to 
be  given  to  the  provision  of  the  mortgage  in 
question,  the  court  said: 

"Where  a  mortgage  by  a  corporation  to 
secure  the  payment  of  the  principal  and 
interest  of  its  lionds,  such  as  this  is,  is  made, 
although  in  terms  purporting  to  include 
future  earnings  and  products,  It  does  not,  as 
against  general  creditors,  operate  as  a  lien 
upon  such  earnings  until  actual  entry  and 
possession  under  the  mortgage  by  the  mort- 
gagee. This  results  from  the  stipulation  in 
the  instrument  that  until  default  the  mort- 
gagor shall  have  the  use  of  the  earnings  in 
the  conduct  of  its  business,  and  that  upon 
default  the  mortgagee  may  go  into  posses- 
sion, exercise  the  corporate  franchises,  and 
appropriate  the  earnings  to  the  payment 
[275]  of  tlie  debt  secured  by  the  mortgage. 
Tlif»  right  of  the  mortgagor  in  the  meantime 
to  the  use  of  the  earnings  amounts,  practical- 
ly, to  absolute  ownership,  and  hence  the 
mort^^a^e  cannot  operate  as  a  lien  upon  such 
earnings,    to   the   prejudice    of    the    general 


creditors,  until  actual  entry  and  possession 
taken,  and,  then  only  upon  what  is  earned 
after  that  time.  The  lien  of  the  mortgage 
upon  future  earnings  is  consummated  as 
against  other  creditors  only  by  the  fact  of 
the  possession  of  the  property,  and  cannot 
have  any  retroactive  operation,  since  it 
would  then  deprive  the  unsecured  creditor  of 
the  fund,  upon  the  faith  of  which  lie  may 
have  given  credit  to  the  mortgagor  during 
the  time  when  the  latter  was  permitted  to 
deal  with  and  use  it  as  his  own.  The  lien 
upon  the  earnings  in  favor  of  the  bondhold- 
ers attaches  only  upon  what  is  earned  after 
the  time  when  the  lien  is  perfected  by  entry 
and  possession.  This  is  the  construction 
which  has  been  given  to  corporate  mortgages, 
expressed  in  substantially  the  same  terms,  by 
the  supreme  court  of  the  United  States,  by 
the  English  Courts,  and  by  the  highest 
courts  of  many  of  our  sister  States." 

In  Alabama  Nat.  Bank  v.  Mary  Lee  Coal, 
etc.  Co.  108  Ala.  288,  19  So.  404,  the  court 
takes  a  similar  view  of  the  language  con- 
tained in  the  trust  deed. 

In  Johnston  v.  Riddle,  70  Ala.  219,  it  was 
held  that  the  provision  in  the  mortgage  pur- 
porting to  cover  tolls,  incomes,  issues,  and 
profits,  where  it  appears  from  the  instru- 
ment that  the  Railroad  Company  [276]  was 
to  remain  in  possession  of  the  property  was 
meant  to  apply  only  to  such  rents,  tolls,  etc., 
as  accrued  after  default  and  after  the  trus- 
tee took  possession  of  the  property  under  the 
power  contained  in  the  trust  deed.  Similar 
ruling  was  made  in  American  Bridge  Co.  v. 
Heidelbach,  94  U.  S.  798,  24  U.  S.  (L.  ed.) 
144;  also  Fosdick  v.  Schall,  99  U.  S.  235,  2.> 
U.  S.  (L.  ed.)  339;  also  U.  S.  Trust  Co.  v. 
Wabash  Western  R.  Co.  150  U.  S.  307,  14 
S.  Ct.  86,  37  U.  S.  (L.  ed.)  1085.  Indeed 
the  holdings  of  our  own  cases  are  to  the 
same   eflfect. 

In  Clay  v.  Kast  Tennessee,  etc.  R.  Co.  6 
Heisk.  (Tenn.)  421,  the  mortgage  contained 
provisions  very  similar  to  those  in  the  mort- 
gage in  the  case  at  bar.  We  quote  from  the 
opinion  in  that  case: 

"We    proceed    to    consider     the     several 
grounds  of  demurrer  relied  on  in  this  coufb^ 
for  supporting  the  ruling  of  the  chancellor. 

"(1)  Because  the  deeds  of  trust  under 
which  complainants  claim  are  in  law  fraudu- 
lent and  void. 

*'The  property  conveyed  by  the  Virginia 
and  Tennessee  Railroad  Company  to  com- 
plainants is  thus  described  in  the  deeds: 
'The  depot  grounds  and  other  lands  acquired 
by  said  parties  of  the  first  part,  for  the 
purpose  of  the  said  road,  the  roadbeds,  super- 
structure, iron,  cars,  engines,  locomotives, 
tenders  and  other  things  used  in  the  manage- 
ment and  business  of  the  said  road;  also,  all 
the  franchises,   appurtenances  and  privileges 
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owned  and  to  be  owned  by  the  said  parties 
of  the  first  part,  at  and  between  the  said 
termini  (Lynchberg  and  Bristol) ;  and  also 
property;  rights  and  [277]  interests  of  every 
kind  which  the  said  parties  of  the  first  part 
may  hereafter  acquire,  except  such  as  may 
be  acquired  under  authority  to  construct 
arms  to  said  railroad  other  than  those 
authorized  by  the  original  charter  and  the 
amendments  thereto,  and  heretofore  con- 
structed, together  with  all  tolls,  issues,  in- 
come and  profits,  which  may  be  derived  from 
the  uses  of  the  said  road,  or  any  part  there- 
of, and  from  the  after-acquired  property, 
rights  and  interests,  with  the  exception  just 
stated.* 

''The  conditions  of  the  conveyance  are  then 
stated,  with  a  recital  of  the  bonds  intended 
to  be  secured,  as  follows:  'And  in  case  the 
parties  of  the  first  part  shall  fail  to  pay  the 
principal  of  the  said  bonds,  or  any  part 
thereof,  or  the  interest  thereon,  as  the  same 
may  become  due  and  payable,  when  demand- 
ed, according  to  the  tenor  thereof,  then  after 
ninety  days  from  such  demand  and  default 
made,  upon  the^  request  of  the  holder  or 
holders  of  one-fourth  in  the  amount  of  the 
said  bonds,  the  said  trustees  or  their  suc- 
cessors shall  take  possession  of  all  or  any 
part  of  the  premises  and  property  hereby 
granted,  and  by  themselves  or*  their  agents, 
or  substitutes  duly  constituted,  have,  use, 
and  employ  tlic  same,  according  to  the  rules 
and  regulations  and  lawful  directions  of  the 
president  and  directors  of  the  said  company, 
and  receive  and  collect  the  tolls,  rents,  in- 
come and  profits  of  the  said  railroad  and  its 
appurtenances,  and  after  defraying  the  ex- 
penses,' etc. 

''In  construing  this  portion  of  the  trust' 
deed,  it  is  proper  that  we  recur  to  the  cir- 
cumstances under  which,  [278]  and  the  pur- 
poses for  whicti,  the  bonds  were  executed  by 
the  company  and  secured  by  the  trust  deeds. 
They  had  entered  upon  a  great  enterprise  in 
the  construction  of  a  railrond  from  Lynch- 
burg, in  Virginia,  to  Bristol,  on  the  border 
of  Tennessee.  This  object  could  only  be  ef- 
fected by  raising  money  on  the  credit  of  the 
^company,  and  to  eflTect  this  it  was  necessary 
to  issue  their  bonds  payable  at  distant 
periods,  but  with  the  interest  payable  semi- 
annually. To  induce  capitalists  to  make  in- 
vestments in  their  bonds,  it  was  necessary 
that  they  should  be  fully  indemnified  and 
secured  by  mortgages  on  the  property  of  the 
company.  The  leading  object  of  the  capital- 
ists was  to  have  the  interest  promptly  paid, 
and  the  ultimate  payment  of  the  bonds  fully 
secured. 

"The  object  of  that  provision  of  the  deed 
.  .  .  quoted  was  to  secure  the  prompt 
payment  of  the  interest.  To  effect  this  the 
trustees  are  empowered,   in  case  of  default. 


to  take  possession  of  the  road,  and  to  oper- 
ate it  by  themselves  or  agents,  for  the  pur- 
pose of  appropriating  the  income  or  profita 
to  the  satisfaction  of  the  unpaid  interest. 
To  this  provision  no  just  exoeption  can  be 
taken.  No  presumption  of  fraud  can  arise, 
either  from  the  use  of  the  road  by  the  oons- 
pany,  for  the  purpose  of  raising  the  means  of 
paying,  the  interest  as  it  accrues,  or  the 
bonds  as  they  fall  due;  nor  can  any  suck 
presumption  of  fraud  be  deduced  from  tlie 
use  of  the  road  by  the  trustees  or  their 
agents,  after  default  of  payment  of  interest, 
for  the  purpose  of  providing  [279]  the  means 
of  meeting  the  interest  or  paying  the  bonds." 

We  hold  the  rule  to  be: 

That  a  mortgage  upon  property  necessarily 
consumable  in  its  use,  where  possession  and 
use  is  reserved  in  the  grantor,  is  fraudulent 
upon  its  face  and  void. 

A  mortgage  upon  a  stock  of  merchandise, 
with  possession  ahd  right  to  continue  busi- 
ness reserved  to  the  mortgagor,  is  frtfhdu- 
lent  upon  its  face  and  void,  because  incon- 
sistent with  the  security  afiTorded  by  the 
mortgage,  and  manifestly  for  the  benefit  and 
advantage  of  the  mortgagor. 

That  in  the  case  of  a  mortgage  upon 
personalty,  not  necessarily  consumable  in 
its  use,  where  possession  and  right  to  use  the 
same  is  reserved  in  the  grantor,  the  same 
will  not  be  held  invalid,  unless  it  appears 
from  the  instrument,  taken  as  a  whole,  that 
the  reservation  is  inconsistent  with  the  pur- 
poses of  the  instrument  and  for  the  benefit 
and  advantage  of  the  graxrtor. 

In  the  case  of  a  mortgage  by  a  going  eon- 
cern,  e.  g.,  a  mining  or  manufacturing  plant, 
of  its  real  estate  plant  and  equipment,  to- 
gether with  its  income,  issues,  and  profits, 
choses  in  action,  etc.,  where  there  is  a  right 
of  user  and  enjoyment  reserved  the  grantor 
until  default,  and  where  the  mortgagee  has 
the  right  to  enter  and  take  charge  of  the 
plant  and  operate  it  for  the  purpose  of  dis- 
charging the  mortgage  debt,  the  income,  is- 
sues, profits,  etc.,  do  not  pass  under  the  lien 
of  the  mortgage  until  default  and  possession 
thereunder  by  the  trustee,  and  then  the  lien 
only  attaches  to  such  income,  [280]  issues, 
etc.,  as  arise  after  default  and  possession 
tlius  taken. 

« 

The  late  case  of  Knapp  v.  Milwaukee 
Trust  C5o.  216  U.  S.  552,  30  S.  Ct.  412,  64. 
tJ.  S.  (L.  ed.)  610,  to  which  we  are  referred 
by  complainants,  is  in  line  with  the  princi- 
ples herein  announced.  In  that  case  the 
bankrupt  was  engaged  in  the  business  of  sell- 
ing appliances  for  telephone  purposes  and 
operating  telephone  exchanges.  It  is  stated 
in  the  opinion  of  the  court  that  the  mortgage 
covered  all  of  the  property  and  estate  of  the 
mortgagor  acquired  or  to  be  acquired  with, 
or  in  relation  to  the  business  of  the  mort- 
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gigor,  and  contained  the  following  pro- 
vision : 

'*Not)iing  herein  contained  shall  be  eon- 
stnied  to  prevent  said  iirst  party  from  carry- 
ing on,  in  the  due  and  regular  course,  iU 
said  huainess  and  collecting  the  indebtedness 
and  moneys  due  or  to  become  due  therein  and 
applying  the  same  to  its  own  use  except  as 
hereinafter  provided." 

It  appeared  that  the  business  of  the  mort- 
gagor was  the  sale  of  appliances  for  tele- 
phone purposes.  A  mortgage  covering  such 
appliances  and  reserving  the  possession  of 
the  same  in  the  mortgagor  with  the  right  to 
continue  to  sell  them  and  collect  the  inonev 
was  manifestly  inconsistent  with  the  pur- 
poses of  the  mortgage,  and  falls  under  the 
same  ban  as  a  mortgage  upon  a  stock  of 
goods. 

We  now  examine  the  mortgage  in  this  case 
to  determine  whether  or  not,  under  the 
principles  announced}  it  is  subject  to  the 
criticism  offer'  1. 

[28t]  The  Dayton  Co«l  &  Iron  Company, 
Limited,  was  a  corporation  engaged  in  the 
bnsiness  of  the  manufacture  and  sale  of  pig 
iron,  and  owned  and  operated  various  bla8t 
furnaces,  mines,  etc.  tt  was  necessary  in  the 
conduct  of  its  business  that  it  have  posses- 
sion of  its  property,  including  its  furnaces 
and  equipment  of  all  kinds,  and  it  was  also 
necessary,  if  it  continued  actively  in  busi- 
ness, that  it  have  the  right  t^  use  its  in- 
come issues,  and  profits  arising  from  its 
operations,  including  its  accounts,  rentals, 
choses  in  action,  etc.  It  was,  of  course,  not 
inconsistent  with  the  security  of  the  mort- 
gage that  until  default  it  have  the  posses- 
Bion,  use,  and  enjoyment  of  its  plant  and 
equipment;  it  was  likewise  not  inconsistent 
with  the  security  afforded  by  the  mortgage 
that  it  have  the  benefits  arising  from  the 
operations  of  its  plant,  including  its  income 
of  every  character.  We  hold  that  under  a 
proper  construction  of  the  mortgage  the  lien 
did  not  attach,  and  was  not  intended  to  at- 
tach, to  the  income,  issues,  profits,  accounts, 
choses  in  action,  etc.,  until  default  and  pos- 
session taken  under  the  mortgage,  as  provid- 
ed therein. 

Now,  taking  the  mortgage  as  a  whole,  with 
all  of  these  various  provisions,  does  it  indi- 
cate that  the  reservations  therein  are  made 
for  the  benefit  of  the  mortgagor  and  for  the 
purpose  of  covering  up  its  property  from  its 
other  creditors?  We  think  not,  but  that 
such  possession,  use,  and  enjoyment  reserved 
to  the  mortgagor  was  not  only  not  for  his 
exclusive  advantage  and  benefit,  but  was 
manifestly  in  furtherance  of  the  security  af- 
forded by  the  mortgage.  We  do  not  concur 
in  [282]  the  position  taken  by  counsel  for 
the  trustee,  and  which  is  supported  by  some 
text-writers,    that    a    different    rule    neces- 


sarily applies  to  mortgages  made  by  corpo- 
rations from  those  made  by  individuals.  In 
our  view,  the  court  will  take  into  considera- 
tion the  character  of  business  which  the 
mortgagor  is  engaged  in,  the  character  of 
property  used  in  that  business,  and  the  neces- 
sities for  such  user,  and  from  a  considei-a- 
tion  thereof  in  thie  light  of  surrounding 
circumstances,  and  from  an  inspection  of  the 
instrument  in  all  its  parts,  determine  wheth- 
er or  not  the  purpose  of  the  instrument  is 
fraudulent.  The  reservation  in  tiiis  case 
was  a  necessary  one  if  the  mortgagor  was 
to  be  allowed  to  continue  its  business — in- 
deed, it  could  not  be  expected  to  meet  its 
interest  payments  as  provided  in  the  mort- 
gage, or  to  meet  the  mortgage  when  due,  un- 
less permitted,  to  have  the  use  and  enjoyment 
of  this  propert}',  together  with  its  income, 
issues,  and  increases.  It  is  apparent,  there- 
fore, that  the  reservations  are  not  inconsist- 
ent with  the  trust,  but  in  furtherance  of  it 
The  decree  of  the  chancellor  and  of  the  court 
of  appeals  holding  to  the  contrary  is  re- 
versed. 

The  case  is  also  brought  here  upon  the 
petition  of  the  Bank  ol  Montreal,  which  com- 
plains of  that  portion  of*  the  chancellor's 
decree  giving  preference  to  Tennessee  oorpo- 
I'ations  over  the  claim  of  said  Bank  of 
Montreal. .  Tlie  decree  of  the  clianoellor  was 
founded  upon  chapter  81,  section  5,  of  tlie 
Acts  of  1877,  which  was  construed  bv  this 
court  in  McClung  v.  Embreevillc,  Freehold, 
etc.  Co.  103  Tenn.  399,  62  S.  W.  [283]  1001, 
and  by  the  supreme  court  of  the  United 
States  in  the  case  of  Blake  v.  McCiung,  172 
U.  S.  239,  10  S,  Ct.  166,  43  U.  S.  (L.  ed.) 
432.  In  the  above  case  this  court  sustained 
said  act  to  the  extent  of  holding  that  ered- 
itors  of  foreign  countries  and  oorporations 
of  another  State  would  be  deferred  there- 
under to  the  Tennessee  oreditors. 

The  supreme  eourt  of  the  United  States 
afiirmod  the  decision  of  this  eourt  in  so  far 
as  it  held  that  the  nonresident  corporation 
would  be  deferred  to  the  payment  of  Tennes- 
see creditors.  The  claim  is  now  made  that 
the  said  statute  is  a  violation  of  the  treaty 
rights  between  the  United  States  and  Great 
Britain.  We  are  cited  to  the  second  article 
of  the  Hay-Pa\incefote  Treaty,  which  is  as 
follows: 

'*The  citizens  or  subjects  of  each  of  the- 
contracting  parties  shall  have  full  power  to 
dispose  of  their  personal  property  within  the 
territories  of  the  other,  by  testament,  do- 
nation, or  otherwise;  and  their  heirs,  leg- 
atees, and  donees,  being  citizens  or  subjects 
of  the  other  contracting  party,  wliether  resi- 
dent or  nonresident,  shall  succeed  to  their 
said  personal  property,  and  may  take  pos- 
session thereof  either  by  themselves  or  by 
others  acting  for  them,  and  dispose  of  the 
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same  at  their  pleasiire,  paying  such  duties 
only  as  the  citizens  or  subjects  of  the  coun- 
try where  the  property  lies  shall  be  liable 
to  pay  in  like  cases."  31  Stat.  1939;  7  Fed. 
St.   Ann.  615. 

We  think  it  is  manifest  from  the  reading 
thereof  that  it  has  no  application  to  the 
question  under  consideration,  [284]  but  re- 
fers alone  to  the  disposition,  testamentary 
or  otherwise,  of  personal  property  owned  by 
subjects  of  either  the  United  States  or  Great 
Britain  in  the  country  of  the  other.  This 
disposes  of  this  assignment,  and  the  decree  in 
that  respect  is  affirmed. 


NOTE. 

Meanins  of  "All  Property*'  as  tlsed  in 
Instrument,  Statnte,  etc..  Other  than 
WilL 

Generally. 

Under  the  accepted  rules  of  construotion 
of  written  instruments,  the  words  ''all  prop- 
erty/' as  used  in  a  statute,  a  contract  or  the 
like,  cover  everything  of  that  kind  or  nature 
not  expressly  or  by  necessary  implication  ex> 
eluded.  State  v.  Keokuk,  etc.  R.  Co.  153 
Mo.  167,  54  S.  W.  659.  77  Am.  St.  Rep.  704; 
Erie  County  v.  Water- Works,  113  Pa.  St.  368, 
6  Atl.  138.    And  see  the  reported  case. 

But  where  the  term  "all  property"  is  fol- 
lowed by  a  specific  enumeration  the  latter 
will  govern.  Belding  v.  Frank  land,  8  Lea 
(Tenn.)  67,  41  Am.  Rep.  630,  wherein  the 
court  construing  an  assignment  for  the 
benefit  of  creditors  which  purported  to  con- 
vey **all  of  our  property  of  every  description, 
the  same  being  embraced  in  a  schedule  here- 
with annexed/'  said:  "It  is  a  recognized 
rule  of  construction  that  where  a  general 
clause  in  an  instrument  of  conveyance  is  fol- 
lowed by  special  words  in  accord  therewith, 
the  gi-ant  will  be  limited  to  the  special  mat- 
ter. And,  therefore,  by  a  conveyance  of  all 
]>roperty  of  every  description,  the  same  being 
embraced  in  a  schedule  annexed,  only  the 
property  in  the  schedule  will  pass." 

In  State  Board  of  Assessors  v.  Central  R. 
Co.  48  N.  J,  L.  146,  309,  4  Atl.  678,  it  was 
said:  "'Property'  and  *all  property'  are  not 
interchangeable  terms,  and  we  are  not  war- 
ranted in  substitnting  one  for  the  other." 

IllustratiofUi, 

Construing  a  tax  statute  providing  that 
"all  property  subject  to  taxation  shall  1m^ 
taxiHl  according  to  its  value"  the  court  in 
Little  Rock,  etc.  Ry.  Co.  v.  Worthen,  46  Ark. 
312,  326,  said:  "  *Air  does  not  mean  all  the 
legislature  may  designate,  or  all  except  such 
as  the  legislature  may  exempt.  If  this  were 
so   the   wholr   burden   of   taxation   might   be 


thrown  upon  the  land,  or  upon  any  one 
species  of  property.  It  means  all  private 
property,  of  every  possible  description^  or  all 
property  other  than  that  belonging  to  the 
state,  or  the  general  government.'* 

In  People  v.  McCreery,  34  Cal.  432,  456,  the 
California  tax  statute  providing  for  the  tax- 
ation of  "all  property  in  this  state,"  was 
construed  as  follows:  "Construction  or 
interpretation  can  scarcely  make  the  mean- 
ing of  the  words  more  apparent,  for  there  is 
no  word  in  the  clause  of  ambiguous  or  doubt- 
ful import.  The  meaning  of  taxation  must 
be  kept  in  view,  and  that  is:  a  charge  levied 
by  the  sovereign  power  upon  the  property  of 
its  subject.  It  is  not  a  charge  upon  its  own 
property,  nor  upon  property  over  which  it 
has  no  dominion.  This  excludes  the  property 
of  the  state,  whether  lands,  revenues  or  other 
property,  and  the  property  of  the  United 
States.  That  'all  property  in  this  state'  does 
not  mean  either  all  that  the  legislature  may 
designate,  or  all  except  such  as  the  legis- 
lature may  exempt,  is  as  self-evident  as  the 
axiom  that  the  'whole  is  greater  than  a 
part.'  No  process  of  reasoning  or  demon- 
stration can  make  it  plainer." 

In  Blain  v.  Bailey,  26  Ind.  165,  it  was  held 
that  a  statute,  exempting  from  taxation 
lands  within  the  limits  of  a  city,  was  not  re- 
pealed by  the  subsequent  enactment  of  a 
statute  empowering  cities  to  levy  a  tax  "on 
all  property  within,  such  city." 

In  Northwestern  University  v.  Hanberg, 
237  111.  185,  86  N.  E.  734,  it  was  held  that 
the  exemption  clause  in  the  university's 
charter,  providing  "that  all  property,  of 
whatever  kind  or  description,  belonging  to  or 
owned  by  said  corporation  shall  be  forever 
free  from  taxation  for  any  and  all  purposes,*' 
exempted  the  university  from  any  liability 
or  obligation  to  pay  taxes  on  such  property 
as  might  be  owned  by  it  from  time  to  time 
whether  acquired  before  or  after  the  passage 
of  the  act  incorporating  it,  and  did  not  ex- 
empt merely  the  particular  items  of  prop- 
erty which  the  university  may  have  chanced 
to  own  at  the  time  of  the  passage  of  the  act. 

In  Santa  Fe  County  v.  New  Mexico,  etc. 
R.  Co.  3  N.  M.  116,  2  Pac.  376,  the  court,  in 
construing  a  tax  exemption  statute  provid- 
ing that  "all  property  of  any  kind  and  de- 
scription of  every  corporation  formed  under 
this  act  shall  be  exempt  from  taxation  of 
every  kind  and  description,  until  the  expira- 
tion of  six  years  from  and  after  the  comple- 
tion of  its  road  or  roads,"  said:  "All  the 
property  of  a  railway  corporation,  and  all  the 
capital  stock  of  the  same  corporation,  for 
the  purposes  of  taxation,  may  be  considered  as 
convertible  terms.  The  value  of  one  is  con- 
trolled by  the  value  of  the  other.  Kach  may 
be  viewed  in  the  light  of  a  representative  of 
the  other.  Whatever  lessens  the  value  of  one 
necessarily  depreciates  the  value  of  the  other. 
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And  a  tax  upon  one  is  practicAUy  a  Ux.  upon 
the  other."  All  property  includes  capHal 
stock. 

In  Heman  Constr.  Co.  ▼.  Wabash  R.  Co. 
206  Mo.  172,  12  Ann.  Gas.  630,  104  S.  W. 
67,  121  Am.  St.  Rep.  649,  32  L.R.A.(N.S.) 
112,  the  court,  construing  the  charter  of  St. 
Louis,  providing  for  a  street  improvement 
tax  to  be  levied  on  ''all  the  property  fronting 
upon  or  adjoining  the  improvements,"  said: 
'^ Where  words  of  general  description  are 
used  in  reference  to  iftxatiott,  sueh  as  'all 
property,*  they  include  everjrtliing  of  that 
kind  not  expressly,  or  by  necesRary  impli- 
cation, excepted.  ...  So  that  there  can 
Ik?  no  doubt  that  the  words  'all  property,'  as 
used  in  the  city  charter,  includes  all  railroad 
property;  and  railroad  rights  of  way  being 
private  real  property,  they  are,  unless  special- 
ly exempted,  subject  to  assessment  for  local 
improvements  under  the  terms  of  section  14 
of  article  VI  of  the  amended  charter  of  the 
city  of  St.  Louis.'* 

In  Erie  County  v.  Water-Works,  113  Pa. 
St.  368,  6  Atl.  138,  the  construction  of  a 
statute  exempting  from  taxation  certain 
property  owned  by  municipalities  was  in- 
valid. Construing  the  phrase  "all  property" 
in  its  general  descriptive  sense,  the  court 
said:  "The  Act  of  1874  does  contain  a  clause 
which  directs  that  'all  property  real  or 
personal  other  than  that  which  is  in  actual 
use  and  occupation  for  the  purposes  afore- 
said and  from  which  any  income  or  revenue 
is  derived  shall  be  subject  to  taxation,'  and  it 
is  the  fact  that  the  property  in  question  here 
does  yield  a  large  revenue  to  the  defendants. 
It  seems  to  us  thai  the  legislature,  possessing 
the  power,  as  it  does,  by  section  1  of  article 
IX,  to  provide  lor  the  levying  and  Collecting 
of  all  taxes,  has  exercised  its  power  and 
in  sudi  language  as  to  embrace  the  property 
here  in  question.  When  it  says  *all  property 
real  or  personal'  which  yields  revenue  shaTI 
be  subject  to  taxation,  we  tkink'  the  wordi 
used  must  be  literally  read.  Water-works 
are  not  essential  to  the  administration  of 
municipal  government.  They  are  incidental 
to  it  and  possibly  advantageous.  If  they  are 
conducted  without  exacting  revenue  for  the 
water  furnished,  thev  would  not  come  within 
the  language  of  the  act  and  would  not  be  tax- 
able, but  as  revenue  is  derived,  the  necessary 
meaning  of  the  language  employed  embraces 
them.  The  fact  of  municipal  ownership  is 
the  only  matter  that  creates  any  doubt,  but 
the  provision  is  so  broad  and  so  peremptory 
that  we  think  the  liability  to  taxation  was 
intended  to  be  created  without  any  regard  to 
the  public  or  private  character  of  the  owner- 


ship. It  eaim^t  ho  said  th^  iUero^-waf  any 
want  of  consciousness  of  the  fact  on  the  part 
of  the  legislature,  that  they  were  dealing  with 
public  property,  for  that  ^vas  one  of  the 
classes  of  property  which  they  were  exempt- 
ing, and  in  contrast  with  this  they  provide 
that  all  property,  real  or  personal  other  than 
that  which  is  in  actual  use  and  occupation 
for  the  purposes  aforesaid  and  from  which 
any  income  or  revenue  is  derived  shall  be  sub- 
ject to  taxation.  The  excepted  property  re- 
ferred to  includes  certain  kinds  of  public 
property  but  does  not  iadude  the  particular 
kind  in  question  here,  hence  it  is  not  em- 
braced within  the  exception  and  is  included 
in  the  general  designation  all  property." 

In  Macon  v.  Jones,  67  Ga,  489,  it  was  held 
that  the  clause  in  the  charter  of  the  city  of 
Macon  empowering  it  to  tax  "all  property, 
real  and  personal,  within  the  limits  of  the 
city"  could  not  be  construed  to  include  the 
right  to  tax  its  own  bonds. 

Property  in  expectancy  or  remainder  has 
been  held  to  be  included  in  the  term  ''all 
property."  Brantly  v.  Kee,  58  N.  C.  332, 
wherein  it  was  said:  "The  words  are,  'all 
the  estate  or  property  which  she  now  pos* 
sesses.'  'Possess'  is  frequently  used  in  the 
sense  of  *own,'  'entitled  to;' and  although  the 
word  *now,'  in  connection  with  the  fact  that 
Mrs.  Brantley's  title  was  subject  to  a  life 
estate,  raises  a  doubt  whether  it  was  not  in- 
tended to  exclude  the  property  to  which  she 
was  only  entitled  in  remainder,  still  the  fact 
that  there  was  no  motive  for  not  including  in 
the  settlement  all  the  property  or  estate 
which  she  owned.  Inclines  us  to  the  con- 
clusion that  she  did  intend  to  convev  all  that 
she  owned,  in  which  sense  possesses'  was 
used;  so  that  point  will  be  Conceded  to  the 
defendant,  and  we  will  not  enter  into  evi« 
dence,  as  to  whether  the  slaves  had  not  been, 
before  that  time,  put  into  possession,  by  her 
mother,  the  tenant  for  life,  or  Whether,  just 
before  the  date  of  the  deed,  they  had  been 
taken  away  IVon  her." 

In  Doggett  V.  Barre  (Tex.)  135  S.  W\ 
1099,  it  was  said :  "The  terms  of  our  statute 
are  such  as  to  leave  little  room  for  doubt 
that  a  married  woman  may  own,  buy,  and 
sell,  and  as  a  consequence,  to  ordinarily 
transfer  and  convey,  when  properly  joined 
with  her  husband,  any  and  all  kinds  of  prop- 
erty. The  phrase  'all  property  both  real 
and  personal,'  as  used  in  the  statute  in 
designating  the  property  that  shall  consti- 
tute separate  property*  is  used  in  a  genial 
(Mnse,  and  is  broad  enough  to  include  every- 
thing which  is  the  subject-matter  of  owner- 
ship and  transfer  to  another." 
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Appeal  and  Error  —  Pre«vaiptloH«  -*• 
Ruling  on  Demnrrer* 

Where  record  shows  appellant  filed  a  de- 
murrer  but  does  not  show  that  any  ruling 
was  made  tliereon^  it  is  presumed  the  de- 
murrer was  overruled. 

Pleading  —  Form  —  Statement  of  Con- 
clnsions» 

The  best  pleading  is  that  which  states  facts 
and  not  conclusions  of  law,  leaving  no  room 
for  conjecture  as  to  any  fact  upon  which  the 
right  of  recovery  is  based. 

Trespass  —  Sufficiency  of  Beolaration 
—  Failure  to  Identify  Form  of 
Action. 

Under  Code  1904,  §§  3246,  3272,  providing 
respective]}'  that  no  action  shall  abate  for 
want  of  form,  where  the  declaration  sets 
forth  sufficient  matter  of  substance  for  the 
court  to  proceed  upon  the  merits  and  that 
on  a  demurrer  (unless  it  be  to  a  plea  in 
abatement)  the  court  shall  not  regard  any 
defect  unless  there  be  omitted  something  so 
essential  to  tlie  action  or  defense  that  judg- 
ment  caimot  be  given,  a  deolaration  describ- 
ing itself  as  "of  a  plea  of  trespass,"  without 
stating  whether  it  is  trespass  on  tJie  case  or 
trespass  vi  et  armis,  is  not  for  that  reason 
open  to  demurrer. 

Adjoiaias  Iiandowners  —  Subjacent 
Support  -^  Injury  to  Water  Jtighte. 

In  trespass  action  for  injury  to  surface  soil 
by  withdrawing  proper  supports  in  mining 
thereunder,  whether  the  evidence  sustained 
plaintiff's  contention  that  such  mining  dried 
up  springs  in  his  land  is  held  to  be  for  the 
jury. 

Words  and  Phrases  ^  <'A11  Coal." 

The  grantee's  acceptance  of  a  deed  convey- 
ing the  surface,  but  excepting  and  reserving 
"ail  the  coal  in,  under  and  upon  said  tract 
of  landf  and  the  right  and  privileges  of  the 
said  parties  of  the  first  part,  their  heirs,  and 
assigns  to  enter  upon  said  tract  of  land  and 
excavate  and  mine,  prepare  for  market,  and 
remove  said  eoal  with  all  the  usual  mining 
privileges,''  does  not  waive  his  right  of  sub- 
jacent support. 

[See  note  at  end  of  this  case.] 

Adjoining  Iiandowners  —  Beprivatiou 
of  Subjacent  Support  —  Grant  of 
Mining  Rigkta. 

One  mining  under  sucli  a  reservation  is 
liable  for  failure  to  leave  sufficient  support 
to  prevent  the  strata  overlying  the  coal  from 
hrealcing  or  falling  and  thereby  causing  dry- 
ing up  of  springs  on  the  land,  since  this  is  a 
"surface"  right. 

[See  10  Ann.  Cas.  874.] 


Remoto  Damages  -*  Injury  to  Prem 
Hot  Adjacent. 

In  an  action  for  injury  to  surface  by  min- 
ing the  plaintiff,  owner  of  the  surface  of  two 
tracts  of  land  formerly  constituting  one  tract, 
is  not  entitled  to  damages  to  one  tract  caused 
by  the  drying  up  of  a  spring  on  the  other  by 
such  mining,  although  the  ownership  of  the 
tracts  had  been  so  reunited  in  hfm  before  the 
injury;  the  drying  up  of  tlie  spring  on  the 
latter  tract  being  the  only  damage  the  evi- 
dence tended  to  prove. 

Speculative  Dajuages. 

In  such  action  the  owner  could  not  recover 
damages  for  decrease  in  the  value  of  his  land 
for  residence  and  other  purposes,  upon  testi- 
mony that  the  land  was  close  enough  to  town 
to  be  subdivided  for  lots;  such  damage  being 
too  remote  and  speculative  for  jury  considera- 
tion. 

[See  5  Ann.  Cas.  219;  5  Ann.  Cas.  760;  10 
Ann.  Cas.  77.] 

Injury  from   Ordinary  Mining  Opera- 
tions. 

The  defendant  is  not  liable  for  drying  up 
of  a  surface  spring  caused  by  his  mining,  if 
done  in  the  usual  and  ordinary  way. 

[See  10  Ann.  Cas.  874.] 

Proof  of   Damage  —  Immaterial   Eri- 


In  such  action  it  is  error  to  admit  evidence 
of  a  crack  in  adjoining  surface,  where  there 
was  no  evidence  that  the  crack  extends  into 
plaintifT's  land  or  could  have  causal  connec- 
tion with  the  alleged  injury. 

Damages  —  Injury  to  Realty  —  Right 
of  Purchaser  as  to  PrcTious  Daniage. 

No  recovery  could  be  had  for  drying  up  of 
a  spring,  prior  to  the  time  of  plaintiff's  pur- 
cliase  of  tlie  land. 

£tridence  —  Damage  to  Other  Property. 

Where  plaintiff  had  become  the  owner  of 
two  contiguons  tracts  before  the  drying  up  of 
the  spring  on  one  of  them  by  mining,  evidence 
of  damages  to  the  other  tract  resulting  from 
such  injury  was  competent  upon  the  issue  of 
damages.. 

Oonelusiona  of  Witneos* 

It  is  error  to  allow  plaintiff  to  state  he 
would  not  have  bought  the  tract  without  the 
spring  at  the  price  he  paid,  if  he  had  not 
owned  the  tract  with  the  spring. 

Witnessea  —  Ezaatination  of  Expert  — 
Hypothetical  Qneation  «-  Assuntption 
of  Facts  Not  Proved. 

In  examining  an  expert  witness,  questions 
assuming  an  hypothesis  not  supported  by  any 
evidence  are  improper. 

Adjoining  Landowner •  —  Injury  from 
Mining  Operations  —  Evidence. 

Evidence  that  in  tliat  region  it  would  be 
impossible,  although  mining  according  to 
usage  and  custom,  to  mine  any  coal  without 
more  or  less  of  the  overlying  strata  falling 
in,  tending  to  dry  up  surface  springs,  was 
irrelevant. 

Vieur  —-Discretion  of  Court. 

Refusal  to  allow  the  jury  to  view  the  prem- 
ises, such  view  not  appearing  necessary  to  a 
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just  decision,  was  a  proper  exercise  of  dis- 
cretion. 

[See  18  Ann.  Cas.  730.] 

Error  to  Circuit  Court,  Wise  county. 

Action  by  W.  N,  Hamilton,  plaintiff, 
against  Stonegap  Colliery  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

[273]  On  motion  of  the  plaintiff  the  court 
gave,  in  addition  to  the  instructions  stated 
in  the  opinion,  the  following  instructions: 

3.  The  court  further  tells  the  jury  that  if 
they  find  that  the  plaintiff  is  entitled  to 
recover,  the  meaAore  of  damages  is  the  differ- 
ence between  the  value  of  the  two  tracts  of 
land  known  as  the  J.  A,  Dotson  and  the 
Claneford  D.  Gilliam  tracts,  with  the  spring 
on  the  Dotson  tract,  as  it  was  before  the  said 
spring  was  drained  or  destroyed,  and  its 
ralue  immediately  after  the  spring  was 
drained.  And  in  estimating  the  damage,  they 
may  consider,  (1)  the  damage,  if  any,. result- 
ing to  the  land  for  farming  and  grazing  pur- 
poses, and  (2)  the  decrease,  if  any,  in  the 
value  of  the  land  for  residence  and  other 
purposes. 

4.  The  court  further  tells  the  jury  that 
after  the  purchase  by  tiie  plaintiff  of  the 
Hansiovid^Gilliam  tract  of  land  it  was  the 
duty  of  the  defendant  in  mining  the  coal  un- 
der the  said  tract  of  land  to  leave  sufficient 
pillars,  pn»|»  and  other  means  of  support 
to  pvevent  the.  overlying  strata  from  break-* 
ing  and  lalliag;  and  if  they  further  believe 
that  the  defendant  mined  said  coal  and  failed 
to  leave  suffieient  pillars,  props  or  other 
means  of  support  to  prevent  said  overlying 
strata  from  breaking  and  falling  and  that  as 
a  result  thereof  the  said  strata  was  broken 
and  fell  and  the  spring  on  the  J.  A.  Dotson 
tract  drained  and  destroyed  by  reason  there- 
of, then  they  should  find  for  the  plaintiff 
such  damages  as  is  their  opinion  he  has 
sustained  not  exceeding  five  thousand  dollara. 
.3.  The  court  instniets  the  jury  that  the 
defendant  had  the  right  to  mine  and  remove 
the  coal  under  the  ^act  of  land  in  question 
known  as  the  J.  A.  Dotson  tract,  and  to 
take  down  such  of  the  roof  over  said  coal 
as  was  reasonably  necessary  in  mining  coal 
and  removing  [274]  same,  and  if  in  so  doing 
it  tapped  the  source  of  the  spring  on  said 
tract  of  land  and  drained  it,  the  defendant 
is  not  liable.  But  the  jury  are  further  in- 
structed that  it  was  the  duty  of  the  defend- 
ant in  mining  said  coal  to  leave  sufficient 
props,  pillars  or  other  means  of  support  to 
prevent  the  overlyim;  strata  from  breaking 
and  falling:  and  if  they  believe  that  the  de* 
fendant  failed  to  leave  sufficient  props,  pillars 
or  other  means  of  support  for  said  overlyii^ 


strata  and  that  as  a  result  of  such  failure  it 
was  cracked  and  broken  and  the  spring  on 
the  said  land  thereby  drained  and  destroyed, 
they  should  find  for  the  plaintiff  such  dam- 
ages as  he  sustained  so  that  the  same  shall 
not  exceed  five  thousand  dollars. 

In  addition  to  the  instructions  requested 
by  the  defendant,  stated  in  the  opinion,  the 
defendant  requested  the  following: 

The  court  instructs  the  jury  that  the  de- 
fendant has  the  legal  right  to  mine  all  the 
coal  and  pull  all  the  pillars  without  leaving 
any  support  whatever  under  all  of  the  lands 
adjacent  to  and  binding  on  the  J.  A.  Dotson 
tract  of  land,  on  the  south  and  west  thereof 
except  within  five  feet  alone  the  division  line 
thereof;  and  if,  in  so  doing  the  surface  of 
the  land  above  the  coal  vein  so  mined   is 
broken  and  causes  the  water  which  had  there- 
tofore been  flowing  on  the  said  J.  A.  Dotson 
tract  to  cease  flowing  thereon  and  that  by 
reason  thereof  the  spring  in  question  on  the 
said  J.  A.  Dotson  tract  of   land  has  been 
dried   up,   then,   and   in   that  event,   it   is 
the  duty  of  the  jury  to  find  for  the  defend- 
ant; and  they  are  further  told  that  if  they 
cannot  decide  from  a  preponderance  of  the 
evidence  whether  the  mining  of  the  coal  by 
the  defendant  on  the  lands  adjacent  to  and 
binding  on  the  said  J.  A.  Dotson  tract  of 
land,  on  the  soutli  and  west  thereof  five  feet 
or  more  from  the  division  [276]  line  thereof, 
caused  the  spring  in  question  to  dry  up,  or 
whether  the  same  was  caused  to  dry  up  by 
the  mining  on  said  J.  A.  Dotson  tract  of  land, 
then  it  is  the  duty  of  the  jury,  in  that  event 
to   find  for   the  defendant;    and,  the   court 
further  tells  the  jury  that  the  burden  is  on 
the  plaintiff  in  this  case  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  spring 
in   question  on  the  J.   A.   Dotson  tract   of 
land  was  not  dried  up  by  reason  of  mining  on 
the  lands  adjacent  to  said  tract   lying  on 
the  south  and  west  thereof  and  five  feet  or 
more  from  the  division  line  thereof   before 
they  can  find  for  the  plaintiff  in  any  sum 
whatever. 

And  the  jury  are  further  told  that  al- 
though they  may  believe  that  the  spring  on 
the  said  J.  A.  Dotson  tract  of  land  was  dried 
up  by  reason  of  mining  on  the  said  J.  A. 
Dotson  tract  of  land  without  leaving  suffi- 
cient supports  to  sustain  the  surface  of  said 
tract  of  land  intact  above  the  coal  vein  so 
mined,  yet  if  they  further  believe  that  after- 
wards the  mining  of  the  coal  by  the  defend- 
ant on  the  lands  adjacent  to  the  said  J.  A. 
Dotson  tract  on  the  south  and  west  thereof 
and  five  feet  or  more  from  the  division  line 
thereof  would  have  <»kused  said  spring  te 
dry  up  had  sufficient  support  been  left  o\ 
the  said  J.  A.  Dotson  tract  of  land  to  sustain 
the  surface  of  the  said  land  above  said  coal 
vein   intact,   the  jury  cannot  find   damages 
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for  the  plaintiff  in  any  greater  aum  than  the 
said  spring  would  have  been  worth  to  the 
plaintiff  from  the  time  said  spring  was  sunk 
by  reason  of  mining  on  the  said  J.  A.  Dotson 
tract  of  land  and  the  time  that  the  mining 
on  the  said  adjacent  lands  to  said  Dotson 
tract  would  have  sunk  or  dried  up  said 
spring. 

The  court  refused  to  give  this  instruction 
as  offered  but  gave  it  as  modified  in  the 
following  manner: 

[276]  The  court  instructs  the  jury  that 
the  defendant  has  the  legal  right  to  mine  all 
the  coal  and  pull  all  the  pillars  without 
leaving  any  support  whatever  under  all  of  the 
lands  adjacent  to  and  binding  on  the  pUUn- 
tiff's  land  In  so  far  as  this  is  affected  on 
the  south  and  west  thereof  except  within  five 
feet  along  the  division  line  thereof;  and  if, 
in  so  doing,  the  surface  of  the  land  above 
the  coal  vein  so  mined  is  broken  and  caused 
the  water  which  had  theretofore  been  flowing 
on  the  said  J.  A.  Dotson  tract  to  cease  flow- 
ing thereon,  and  that  by  reason  *  thereof  the 
spring  in  question  on  the  said  J.  A.  Dotson 
tract  of  land  has  been  dried  up,  then,  and 
in  that  event,  it  is  the  duty  of  the  jury  to 
find  for  the  defendant;  and  they  are  further 
told  that  if  they  cannot  decide  from  a  pre- 
ponderance of  the  evidence  whether  the  min- 
ing of  the  coal  by  the  defendant  on  the 
lands  adjacent  to  and  binding  on  plaintiff's 
land,  on  the  south  and  west  thereof  "five 
feet  or  more  from  the  division  line  thereof 
caused  the  spring  in  question  to  dry  up,  or 
whether  the  same  was  caused  to  dry  up 
by  mining  on  the  said  J.  A.  Dotson  tract 
of  landj  then  it  is  the  duty  of  the  jury,  in 
that  event,  to  find  for  the  defendant;  and 
the  court  further  tells  the  jury  that  the 
burden  is  on  the  plaintiff  in  this  case  to 
show  by  a  preponderance  of  the  evidence  that 
the  spring  in  question  on  the  J.  A.  Dotson 
tract  of  land  was  not  dried  up  by  reason 
of  mining  on  the  lands  adjacent  to  said  tract 
lying  on  the  south  and  west  thereof  and  Ave 
feet  or  more  from  the  division  line  thereof 
before  they  can  find  for  the  plaintiff  in  any 
sum  whatever. 

And  the  jury  are  further  told  that  al- 
though they  may  believe  that  the  spring  on 
the  said  J.  A.  Dotson  tract  of  land  was 
dried  up  by  reason  of  mining  on  the  said 
J.  A.  Dotson  tract  of  land  without  leaving 
sufficient  supports  to  sustain  the  surface  of 
said  tract  of  [277]  land  intact  above  the 
coal  vein  so  mined,  yet  if  they  further  be- 
lieve that  afterwards  the  mining  of  the  coal 
by  the  defendant  on  the  lands  adjacent  to 
the  said  J.  A.  Dotson  tract  on  the  south  and 
west  thereof  and  five  feet  or  more  from  the 
division  line  thereof  would  have  caused  said 
spring  to  dry  up  had  sufficient  support  been 
left  on  the  said  J.  A.  Dotson  tract  of  land  to 


sustain  the  surface  of  the  said  land  above 
said  coal  vein  intact,  the  jury  cannot  find 
damages  for  the  plaintiff  in  any  greater  sum 
than  the  use  of  said  spring  would  have  beiin 
worth  to  the  plaintiff  from  the  time  said 
spring  was  sunk  by  reason  of  mining  on  the 
said  J.  A.  Dotson  tract  of  land  and  at  the 
time  that  the  mining  on  the  said  adjacent 
lands  to  said  tract  would  have  sunk  or  dried 
up  said  spring. 

On  motion  of  the  defendant  the  court  also 
gave   the    following   instruction: 

The  court  instructs  the  jury  that  even  if 
they  should  believe  from  the  evidence  that 
defendant  is  liable  for  the  sinking  of  the 
spring  in  question,  it  was  the  duty  of  the 
plaintiff  at  the  time  thereof  and  sin<^,  to 
minimize  his  loss  in  any  reasonable  way  open 
to  him;  and  if  you  further  believe  from  the 
evidence  that  it  was  practicable  for  plaintiff 
at  the  time  said  spring  was  sunk,  or  any 
time  since,  to  have  rearranged  his  fences  and 
provided  a  way  to  water  for  his  stock,  and 
thereby  reduce  his  loss,  it  was  his  duty  to  do 
so. 

Vicars  t(-  Perry  and  B.  M.  Fulton  for  plain- 
tiff  in  error. 
Bond  d  Bruce  for  defendant  in  error. 

Cardweix,  J. — [278]  This  action  of  tres- 
pass was  instituted  by  W.  H.  HuuiMaM 
against  the  Stonegap  Colliery  Company,  a 
corporation,  to  recover  damages  to  the  amount 
of  $5,000  alleged  to  have  resulted  from  the 
mining  and  removal  of  the  cotA  under  the 
plaintiff's  lands  by  the  defend^uit^  without 
leaving  sufficient  natural  or  artificial  sup- 
ports to  prevent  subsidence  of  the  surface 
of  the  lands. 

The  declaration  contains  but  one  count, 
and  plaintiff's  cause  of  action  as  set  out  is 
that,  by  reason  of  the  alleged  mining  out  of 
the  coal  in,  under  and  upon  two  certain  tracts 
of  land,  the  surface  of  which  was  owned  by 
the  plaintiff,  to  wit:  the  J.  A.  Dotson  tract 
and  that  part  of  a  tract  conveyed  to  the 
plaintiff  by  Hansford  Gilliam  ^:hieh  lies  west 
of  a  certain  road,  called  the  Birchfield  road,  • 
and  the  failure  of  the  defendant,  in  so  min- 
ing and  removing  said  coal,  to  leave  blocks, 
stumps  or  pillars  of  coal,  cr  some  other 
adequate  or  sufficient  means  of  support  for 
said  overlying  surface,  the  strata  of  rock 
overlying  the  said  coal  were  cracked  and 
broken,  and  large  bodies  of  it  fell  and  large 
cracks,  fissures  and  holes  were  left  in  sai<l 
overlying  surface,  by  reason  whereof  the  sur- 
face of  said  land  had  been  left  unsafe  and 
of  little  value  for  agricultural  or  other  pur- 
poses, and  all  of  the  springs,  streams  and 
other  water  supplying  the  said  lands  were 
drained,  sunken,  diverted  and  wholly  de- 
stroyed, etc. 


STONEGAP  COLLIBRY  CO.  v.  HAMILTON. 

119  Va.  271. 


The  defendant  filed  its  demurrer  to  the 
declaration,  which  the  court  overruled,  and 
at  the  trial  of  the  case  upon  its  merits  there 
was  a  verdict  for  the  plaintiiT,  assessing  his 
damages  at  the  sum  of  $1,000,  which  the  court 
refused  to  set  afiide  and  entered  judgment 
thereon,  to  which  judgment  this  writ  of 
error  was  awarded  the  defendant. 

The  first  assignment  of  error  is  to  the  ac- 
tion of  the  [279]  court  in  overruling  the  de- 
fendant's demurrer  to  the  declaration,  but 
the  record  does  not  show  that  any  such  rul- 
ing was  made  in  the  case,  though  it  does  show 
that  the  demurrer  in  writing  was  filed.  In 
these  circumstances  the  established  rule  is 
that  the  demurrer  is  to  be  regarded  as  over- 
ruled. East  V.  Hyde,  112  Va.  92,  70  S.  E. 
508,  and  authorities  cited. 

We  are  of  opinion,  however,  that  the  de- 
murrer should  have  been  overruled.  The  best 
pleading,  as  this  court  has  repeatedly  held, 
is  that  which  states  facts  and  not  conclu- 
sions of  law,  leaving  no  need  for  conjecture 
as  to  any  fact  upon  which  the  right  of  re- 
coverr  is  based.  Section  3246  of  the  Code 
of  1904  provides  that  no  action  shall  abate 
for  want  of  form,  where  the  declaration  sets 
forth  sufficient  matter  of  substance  for  the 
court  to  proceed  upon  the  merits  of  the  cause ; 
and  section  3272  provides  that  on  a  demurrer 
(unless  it  be  to  ft  plea  in  abatement)  the 
court  shall  not  regard  any  defect  or  imper- 
fection in  the  declaration  or  pleadings,  wheth- 
er it  has  been  deemed  mispleading  or  in- 
sufl^cient  pleading  or  not,  unless  there  be 
omitted  something  so  essential  to  the  action 
or  defense  that  judgment,  according  to  law 
and  the  very  right  of  the  case,  cannot  be 
given. 

In  the  instant  case  the  words  in  the  decla- 
ration, **of  a  plea  of  trespass,"  without  stat- 
ing whether  It  was  trespass  on  the  casCy  or 
trespass  vi  et  armis,  could  not  affect  the 
real  character  of  the  declaration,  which  is 
really,  by  the  facts  alleged,  a  declaration  in 
trespass  on  the  case,  setting  forth  sufficient 
matter  of  substance  for  the  court  to  proceed 
upon  the  merits  of  the  cause. 

The  distinction  between  trespass  vi  et  armis 
and  trespass  on  the  case  is  very  clearly  drawn 
in  4  Min.  Inst.  p.  436,  and  the  distinction 
between  the  two  actions  appears  to  be  so 
nice  and  useless  that  both  the  courts  [280] 
and  the  legislatures  have  manifested  a  de- 
cided pui'pose  to  abolish  the  distinction  and 
adhere  to  the  rule  declared  in  the  statutes, 
supra,  and  as  it  was  laid  down  in  the  early 
case  of  Mowry  v.  Miller,  3  Leigh  (Va.)  661, 
24  Am.  Dec.  680,  to  wit:  that  on  general 
demurrer  to  a  declaration  the  court  looks 
always  to  the  ^bstantial  meaning  of  its 
allegations  to  ascertain  whether  it  states  a 
good  cause  of  action. 

In  the  more  recent  cases  this  rule,  stated 
in  somewhat  different  phraseology,  though  in 


substance  the  same,  is  declared  to  be  that  a 
declaration  is  sufficient  if  it  informs  the  de- 
fendant of  the  nature  of  the  demand  made 
against  him,  and  states  such  facts  as  will 
enable  the  court  to  say  that  if  the  facts  arc 
proved,  as  alleged,  they  establish  a  good 
cause  of  action.  Virginia,  etc.  Wheel  Co.  v. 
Harris,  103  Va.  708,  49  S.  E.  991,  and  au- 
thorities cited. 

By  successive  conveyances  the  plaintiff, 
prior  to  the  grievances  for  which  he  sues  in 
this  action  became  the  owner  of  the  surface 
of  two  tracts  of  land — the  J.  A.  Dotson  tract 
and  the  Hansford  Gilliam  tract — formerly 
constituting  one  tract,  and  the  several  con- 
veyances which  form  the  chain  of  title  in  the 
plaintiff  to  the  surface  of  each  tract,  recog- 
nized and  preserved  in  and  as  l)elonging  to 
O.  M.  Vicars  the  benefits  of  the  following 
reservation  and  exception  contained  in  a  deed 
from  said  0.  M.  Vicars  and  wife  to  Milburn 
Gilliam,  dated  the  16th  day  of  May,  1901, 
to  wit:  "But  there  is  excepted  and  reserved 
from  the  operation  of  this  conveyance  all 
the  coal  in,  imder  and  upon  said  tract  of 
land,  and  the  right  and  privileges  of  the  said 
parties  of  the  first  part,  their  heirs  and 
assigns  to  enter  upon  said  tract  of  land  and 
excavate  and  mine,  prepare  for  market  and 
remove  said  coal  with  all  the  usual  mining 
privileges     ..." 

[281]  In  the  bill  of  particulars  filed  by 
the  plaintiff  with  his  declaration  he  claimed 
"that  the  spring  on  the  land  known  as  the 
J.  A.  Dotson  land  was  drained  and  destroyed 
in  the  summer  of  1910;  and  that  the  spring 
on  the  tract  known  as  the  Hansford  Gilliam 
land  was  drained  before  plaintiff  purchased 
the  said  tract  of  land." 

At  the  same  term  of  the  court — January, 
1913 — the  defendant  filed  in  writing  its  sev- 
eral grounds  of  defense  to  the  action,  which, 
besides  the  defenses  under  the  plea  of  the 
general  isstie  and  the  three  and  five  year.«i 
statutes  of  limitations,  were  that  the  defend- 
ant, in  mining  the  coal  under  the  said  J.  A. 
Dotson  tract  of  land,  did  not  exceed  its  rights 
under  the  grant  or  reservation  of  the  coal 
under  which  said  mining  was  done;  that  the 
alleged  loss  of  the  spring  on  the  J.  A.  Dotson 
tract  of  land  did  not  occur  by  reason  of  any 
mining  done  by  the  defendant  at  any  time 
of  the  coal  in  and  under  the  said  land;  and 
that  in  any  mining  done  by  the  defendant 
of  the  coal  under  the  said  J.  A.  Dotson  tract, 
the  defendant  never  interfered  with  any  water 
upon  the  same,  unless  it  be  subterranean 
waters,  or  mere  percolating  veins  thereof, 
oozing  or  percolating  through  the  soil  and 
sub-strata  of  the  land  or  natural  cracks  in 
the  stone  or  earth  over  said  coal,  or  other 
causes  incident  to  the  mining  of  said  coal,  for 
which  the  defendant  was  not  liable. 

During  the  progress  of  the  trial  many  ex- 
cept iofts  were  taken  by  the  defendant  to  the 
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rulings  of  the  court  in  the  admission  and 
rejection  of  evidence,  giving,  refusing  or 
modifying  instructions,  and  to  its  refusal  to 
set  aside  the  verdict  because  contrary  to  the 
law  and  the  evidence.  These  exceptions, 
twenty-four  in  number,  are  made  the  basis 
of  twenty-three  of  the  [282]  twenty-four  as- 
signments of  error  contained  in  the  defend* 
ant's  petition  for  tiiis  writ  of  error,  and  it 
would  be  impossible  to  consider  these  assign- 
ments seriatim  or  at  length  in  this  opinion — 
indeed,  it  is  not  necessary  to  do  so,  as  prac- 
tically all  of  them  must  stand  or  fall  upon 
whether  or  not  the  court,  in  its  ruling  com- 
plained of,  took  a  correct  view  of  the  law 
with  respect  to  the  rights  of  the  parties 
upon  the  facts  which  the  evidence  tended  to 
prove. 

It  appears  that  the  defendant,  as  the  lessee 
of  0.  M.  Vicars  and  one  J.  J.  Kelly,  Jr.,  for 
many  years  prior  to  June,  1910,  had  been 
mining  coal  under  the  Hansford  Gilliam  and 
J.  A.  Dotson  tracts  of  land,  and  also  under 
several  adjoining  tracts,  and  the  mining  was 
continued  on  the  Gilliam  and  Dotson  tracts 
after  June  30,  1910,  in  fact  until  into  the 
year  1013.  The  spring  on  the  Gilliam  tract, 
it  appears,  went  dry  not  later  than  in  the 
spring  of  1906,  the  coal  under  which  and 
for  250  feet  from  it  was  not  taken  out  till 
mucli  later;  and  the  spring  on  the  Dotson 
tract  went  dry  ahout  the  first  of  June,  1010, 
at  which  time,  as  defendant  claims,  there 
had  been  left  three  pillars  of  coal  in  the 
vicinity  thereof  and  under  the  same,  one  50 
feet  long  by  20  feet  wide,  another  (directly 
under  the  spring)  30  by  30,  another  30  by 
70  and  still  another  50  by  200  feet. 

It  IB  to  be  observed  from  his  declaration 
and  the  bill  of  particulars  filed  therewith, 
that  the.  plaintilT  rests  his  claim  to  damages 
in  this  action  upon  the  failure  of  the  defend- 
ant, in  mining  and  removing  the  coal  in 
question,  to  leave  adequate  or  sufficient  means 
of  support  for  the  overlying  surface  thereof, 
and  that  by  reason  of  such  failure  or  neglect, 
the  stratum  of  rock,  etc.,  overlying  the  coal 
was  cracked  and  holes  were  left  in  said  over- 
lying surface,  causing  it  to  be  unsafe  [283] 
and  of  little  value  for  agricultural  or  other 
purposes,  and  causing  all  of  the  springs, 
streams  and  other  water  supplying  the  said 
lands  to  be  drained,  sunken,  diverted  and 
wJiolly  destroyed. 

Tliere  is  no  evidence  in  the  record  tending 
to  prove  that  the  cracks,  gaps  and  fissures 
in  the  surface  overlying  the  coal,  alleged  to 
hav<>  been  caused  by  the  mining  out  of  the 
coal,  had  extended  through  to  the  top  or 
face  of  this  surface,  so  that  the  drying  up 
of  the  spring  on  the  Dotson  tract  and  the 
resultant  injuries  to  plaintiff's  lands,  the 
Dotson  and  Gilliam  tracts,  by  reason  of  the 
loss  of  tlic  water  theretofore  supplied  by  the 
spring  on   the   Dotson  tract  were  ths  only 


damages  that  the  evidence  tended  to  prove. 
Of  course  the  plaintiff  contended  that  the 
dying  up  of  the  spring  on  the  Dotson  tract 
and  the  resultant  injuries  to  that  tract  and 
the  Gilliam  tract  were  caused  by  the  defend- 
ant mining  out  the  underlying  coal  in  dis- 
regard of  his  right  to  subjacent  support  of 
the  overlying  surface.  Whether  the  evidence 
and  the  inferences  to  be  drawn  therefrom 
sustained  this  contention  involved  questions 
of  fact  for  determination  by  the  jury  under 
proper  instructions  from  the  court  as  to  the 
law  applicable  to  the  case. 

This  brings  us,  though  rather  in  inverse 
order  of  the  assignments  of  error,  to  assign- 
ments 19  to  23  inclusive,  relating  to  the  rul- 
ings of  the  trial  court  in  giving,  refusing 
and  modifying  instructions. 

The  defendant,  plaintiff  in  error  here  does 
not,  as  its  contention  is  understood  by  us, 
controvert  the  doctrine  of  subjacent  support 
as  established  by  the  courts  of  both  England 
and  America,  and  sustained  by  practically 
all  of  the  text-writers  in  both  countries,  rest- 
ing the  doctrine  upon  the  ground  that  there 
were  the  same  reasons  for  it  that  there  were 
to  maintain  the  right  to  [284]  lateral  sup- 
port which  had  been  determined  previously 
to  the  early  case  of  Humphries  v.  Brogden, 
12  Q.  B.  739,  64  £.  G.  L.  730;  Stevenson  v. 
Wallace.  27  Grat.  (Va.)  77;  but  the  con- 
tention is  tliat  tiie  court's  rulings  with  re- 
spect to  the  instructions  given,  refused  and 
modified  in  this  case  have  erroneously  extend- 
ed the  doctrine  of  subjacent  support  farther 
in  protecting  subterranean  streams  and  per- 
colating waters  than  the  doctrine  of  adjacent 
support  goes. 

It  is  further  urged  by  the  learned  counsel 
for  the  defendant  that  the  terms  used  in  the 
conveyance  in  this  case,  wherein  the  coal 
was  granted,  reserved  or  excepted,  together 
with  the  "usual  mining  privities,"  the  right 
to  enter  upon  the  lands  "above  described 
and  excavate^  mine,  prepare  for  market,  and 
remove  said  coal;  together  with  all  the  usual 
mining  privileges,"  and  the  rights  "to  pass 
to  and  under  said  land  for  the  purpose  of 
mining  and  removing  any  other  coal  of  the 
party  of  the  second  part,  his  heirs,  assigns 
or  vendees,  which  he  now  owns  or  mav  here- 
after  acquire,  on  or  under  any  other  land,'' 
are  the  same  terms  employed  in  the  deed 
under  consideration  in  the  case  of  Griffin  v. 
Fairmont  Coal  Co.  59  W.  Va.  p.  480,  2 
L.R.A.(N.S.)  1115,  53  S.  E.  24,  where,  by  a 
divided  court,  it  was  held:  "Tlie  vendor  of 
land  may  sell  and  convey  his  coal,  and  grant 
to  the  vendee  the  right  to  enter  upon  and 
under  said  land,  and  to  mine,  excavate,  and 
remove  all  the  coal  purchased  and  paid  for 
by  him;  and,  if  the  removal  of  the  coal  neces- 
sarily causes  the  surface  to  subside  or  break, 
the  grantor  cannot  be  heard  to  complain 
thereof. 
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Wkere  a  deed  conveys  ihe  coal  under  a 
tract  of  land,  together  with  the  right  to 
cater  upon  and  under  said  land,  and  to  mine^ 
excavate,  and  remove  all  of  it,  [285}  therei 
is  no  implied  reservation  in  such  an  Instru* 
raent  that  the  grantee  must  leave  enough 
coal  to  support  the  surface  in  ita  original 
position.'* 

The  opinion  in  that  case  by  Cox,  J.,  in 
frhich  the  majortty  of  the  e<Airt  concurred, 
adopts  in  part  an  opinioh  written  by  Judge 
Ma^on  who  deeidied  th«  case  in  the  circuit 
court,  but  expressly  states  that  while  the 
court  agrees  with  the  conclusion  of  Judge 
Mason  and  with  much  of  his  reasoning,  thi^ 
disagrf^d  with  him  in  two  important  par* 
ticulars,  namely:  (1)  *^We  do  not  agree 
that  the  additional  grant  contained  in  the 
deed  of  the  right  to  enter  upon  and  under 
said  land  and  to  mine,  exeavate  and  remove 
all  file  coal,  adds  nothing  to  the  legal  effect 
of  the  deed.**  (2)  "We  in  no  sense  question 
the  doctrine  or  right  of  subjacent  support 
in  a  ease  where  the  surface  and  -subjacent 
estate  are  owned  by  different  persons,  and 
the  right  of  support  has  in  no  way  been  paH* 
rd  ttnih  or  \caived  by  the  surface  owner.'* 
This  comment  was  doubtless  deemed  neces* 
sarr  by  reason  of  the  fact  that  in  the  opin- 
ion by  Judge  Mason  he  took  the  view  that  the 
word  "all**  in  the  clause  which  gave  the  de- 
fendant ihe  right  to  enter  upon  the  land  aikd 
remove  ''alP  the  coal  was  superfluous  and 
added  nothing  to  the  force  of  the  conveyance, 
for  the  reason  that  the  right  of  subjacent 
support  can  arise  only  by  express  agreement 
in  the  instrument  creating  the  severance,  and 
does  not  exist  as  a  natural  right.  The  opin* 
ion  of  the  appellate  court,  therefore,  recog- 
nizes the  right  of  the  surface  owner  to  sub* 
jacent  support  until  he  parts  with  or  waives 
it,  and  concedes  that  the  plaintiif  in  that 
case  would  have  been  entitled  to  support  of 
his  surface  land,  but  for  the  language  of  the 
granting  clause  in  the  conveyance  under 
which  lie  claimed  being  stifHcient  [286]  to 
waive  that  right,  and  the  court's  decision  is 
rested  largely  upon  the  grounds  stated  in 
the  opinion  by  Cox,  J.,  as  follows: 

1.  "I  cannot  see  how,  against  every  rule 
of  construction,  where  a  deed  has  been  made 
by  the  owner  of  the  fee  granting  in  expresii 
terms  all  the  subjacent  strata  or  estate,  that 
the  right  of  subjacent  support  may  be  based 
upon  the  ground  that  there  is  a  presumption 
or  implied  reservation  by  such  deed,  In  which 
there  is  no  express  limitation,  reservation  or 
exception,  and  in  derogation  of  the  express 
terms  of  the  grant  of  so  much  of  the  sub- 
jacent strata  or  estate,  to  the  extent  of  all, 
if  necessary,  to  support  the  overlying  sur- 
face.'* 

2.  "The  plaintiff  granted  all  the  coal,  and 
the  ownership  of  the  surface  and  of  the  un- 
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derlying  eoal  was  severed,  creating  a  sepa- 
rate estate  in  each.  If  the  deed  saifl  notlt- 
ing  more  the  owner  of  each  would  be  bound 
by  the  rule  sic  utere,  eto.  If  the  deed  said 
nothing  more,  I  would,  without  hesitation^ 
hold  that  the  owner  of  the  surface  would 
be  entitled  to  support,  and  that  the  owner 
of  the  coal  oould  not  so  .use  it,  by  removing 
all  of  it,  as  to.  injure  the  sorface.  The  deed 
doss  not  stop  with  the  grant  ^1  all  the  coal. 
It  contains  the  express  additional  grant  on 
the  part  of  the  plaintiff  to  the  grantee  of  the 
right  to  enter  upon  and  under  said  land* 
and  to  mine,  excavate  and  remove  all  of  said 
coal.**  •     • 

The  opinion  further  says:  "I  think  there 
is  a  vast  differenes  between  a  grant  of  al) 
the  coal  simply  and  a  grant  of  ail  the  coal 
with  the  right  to  enter  upon  and .  under  the 
land  and  remove  all  of  it.  Without  the  right 
to  remove  aU,  the  owner  of  the  eoal  may  not 
do  so,  if  to  do  so  would  injure  the  surface." 

The  argument  followed  in  the  opinion 
throughout  is  [2871  that  the  grantor  having 
sold  the  ooal  and  reoeived  the  pay  for  it, 
should  not  be  heard  to  claim  a  right  not 
expressly  reserved;  and  that  having  granted 
the  defendant  the  further  right  to  remove  all 
the  coal  he  cannot  say  that  a  part  of  it 
must  be  left  for  surface  support. 

Unquestionably  the  ground  upon  which  the 
court's  decision  in  the  case  rested  was  that 
the  word  "all"  in  the  grant  of  the  coal,  to- 
gether with  the  right  to  enter,  etc.,  and 
"remove  all  of  it,"  gave  the  conveyance  under 
consideration  additional  force,  for  the  opin- 
ion by  Cox,  J.,  which  is  made  the  court's 
opinion,  says:  "I  have  no  quarrel  with  the 
doctrine  of  subjacent  support,  when  it  has 
not  been  parted-  with,  applicable  whore  the 
surface  and  subjacent  estate  in  tlie  same  land 
are  owned  by  different  persons.  I  do  not 
condemn  or  question  what  I  deem  the  best 
cases  and  text-books  expouUding  the  doctrine." 

£ven  if  it  could  be  Conceded  in  the  instant 
case  that  the  terms  employed  in  the  convey- 
ance under  consideration  are  the  same  as 
those  employed  in  the  conveyance  construed 
in  the  case  we  have  just  cited  and  quoted 
from,  we  could  not  follow  either  the  reason- 
ing or  the  ruling  in  that  case,  for  which 
ruling  the  court  did  not  cite  a  single  well 
considered  case  as  sustaining  it.  On  the 
other  hand  the  decided  cases  to  whic!>  we 
have  adverted,  both  English  and  American, 
and  the  text-books  written  by  the  most  emi- 
nent law  writers,  concur  in  holding  that  the 
right  of  subjacent  support  is  *iot  waived  by 
the  sale  of  all  the  coal  with  the  right  to 
mine  and  remove  it,  or  the  sale  of  the  sur^ 
face  reserving  the  coal  with  the  right  to 
mine  .and  remove  it.  Not  only  so,  but  the 
decision  of  the  court  in  Griffin  v.  Fairmont 
Coal  Co.  supra,  based  as  the  opinion  indicates 
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[288]  upon  the  force  of  the  word  "all"  in  the 
latter  part  of  the  conveyance  considered,  is  in 
direct  conflict  with  every  decision  that  we 
have  been  able  to  examine,  which  construed 
a  deed  that  vested  in  a  person  all  the  coal 
under  a  tract  of  land  with  the  right  to  re- 
move it.  The  following  cases  are  in  point: 
Wilms  T.  Jess,  94  111.  464,  34  Am.  Rep.  242; 
Youghiogheny  River  Coal  Co.  v.  Hopkins,  198 
Pa.  St.  343,  48  Atl.  19;  Berkey  v.  Berwind- 
White  Coal  Min.  Co.  220  Pa.  St.  65,  69  Atl. 
329,  16  L.R.A.(N.S.)  851;  Weaver  v.  Ber- 
wind-White  Coal  Co.  216  Pa,  St.  195,  65  Atl. 
546;  Catron  v.  South  Butte  Min.  Co.  181 
Fed.  941,  104  C.  C.  A.  405. 

In  the  last  named  case  the  court  says: 
"And  it  is  well  settled  that  the  grant  of  the 
surface  with  a  reservation  of  the  minerals 
and  the  right  to  extract  the  same  does  not 
permit  the  destruction  of  the  surface,  unless 
the  right  to  do  so  has  been  expressed  in  terms 
so  plain  as  to  admit  of  no  doubt." 

In  2  Devlin  on  Real  Estate,  sec.  979,  the 
author,  aftc^r  stating  that  a  reservation  to 
create  an  estate  must  use  apt  words,  and  that 
it  is  to  be  construed  most  strongly  against 
the  grantor,  says:  "A  reservation  of  all  min- 
eralB  or  of  the  right  of  mining  must  always 
respect  the  surface  rights  of  support.  The 
surface  is  not  to  be  destroyed  without  some 
additional  authority." 

The  rule  is  stated  in  1  Ruling  Case  Law, 
at  p.  396  thus:  "While  the  presumption  is 
in  favor  of  the  right  to  support,  no  particu- 
lar words  are  necessary  to  show  its  surrender. 

"But  an  absolute  right  to  surface  support 
is  not  to  be  taken  away  by  mere  implication 
from  language  which  does  not  necessarily  im- 
port such  a  result.  Therefore  a  grant  of 
minerals  by  the  owner  of  the  soil  [289]  does 
not  give  to  the  grantee  the  right  to  allow 
the  surface  to  fall  in. 

"And  likewise,  when  the  owner  grants  the 
surface  of  the  land,  reserving  to  himself  the 
right  to  the  minerals,  he  cannot  in  excavating 
for  the  minerals,  let  down  the  surface  of  the 
soil,  unless  the  reservation  is  so  framed  as 
to  clearly  give  the  grantor  the  right  to  let 
down    the   soil." 

In  27  Cyc.  pp.  789-90,  citing  a  large  num- 
ber of  authorities  to  support  the  text,  it  is 
said,  that  where  one  grants  the  minerals  un- 
der the  surface  with  the  privilege  of  mining 
such  minerals,  the  support  of  the  surface  is 
a  part  of  the  estate  reserved  in  the  grantor; 
while  on  the  other  hand  if  one  sells  the  sur- 
face reserving  the  minerals^  the  grantor  in 
removing  the  (minerals  reserved,  must  leave 
or  provide  sufficient  support  for  the  surface 
to  prevent  its  subsidence,  unless,  in  either 
ease,  there  is  some  additional  statutory  or 
unequivocal  contract  authority  therefor.  See 
also  Williams  v.  Hay,  120  Pa.  St,  485,  14  Atl. 
379,  6  Am.  St.  Rep.  719;  Collins  v.  Gleason 


Coal  Co.  140  la.  114,  116  N.  W.  497,  118  N. 
W.  36,  18  L.RwA.(N,S.)  736;  Blanchard  & 
Weeks*  Notes  to  Jones  v.  Wagner,  Leading 
Cases  on  Mines,  p.  617;  Barringer  &  Adams 
on  Law  on  Mines,  p.  676 ;  18  Am.  &  £ng.  Enc. 
of  Law  (2d  ed.)  667;  Cooley  on  Torts,  p. 
707;  Youghiogheny  River  Coal  Co.  v.  Alle- 
gheny Nat.  Bank,'  211  Pa.  St.  319,  60  Atl. 
924,  69  L.R.A.  637. 

In  the  last  named  case  th«  direct  question 
was  presented  in  the  determination  of  the 
rights  of  the  parties  under  the  following 
provision  in  their  contract:  "The  said  parties 
of  the  first  part  reserve  all  of  the  non-worked 
six-foot  vein  of  stone  coal,  also  the  right 
and  privilege  for  themselves,  their  heirs  and 
assigns  of  digging,  mining  and  carrying  away 
said   stone  coal." 

[290]  In  Wilms  v.  Jess,  supra,  the  con- 
veyance of  the  surface  not  only  excepted  all 
the  coal,  but  reserved  the  right  to  remove 
all  the  coal,  but  the  court  held:  "The  rule 
is  well  settled,  when  one  owning  the  whole 
fee  grants  the  minerals,  reserving  the  surface 
to  himself,  his  grantee  is  entitled  only  to  so 
much  of  the  minerals  as  he  can  get  without 
injury  to  the  superincumbent  soil."  Citing 
a  number  of  authorities.  The  opinion  in  that 
case  also  held  that  where  a  land  owner  sells 
the  surface,  reserving  to  himself  the  minerals 
with  power  to  get  them,  he  must,  if  he  in- 
tends to  have  power  to  get  then  in  a  wa^' 
which  will  destroy  the  surface,  frame  the 
reservation  in  such  way  as  to  show  clearly 
that  he  is  intended  to  have  that  power. 

In  Horner  v.  Watson,  79  Pa.  St.  242,  21 
Am.  Rep.  55,  the  court  construed  a  deed 
similar  in  its  provisions  to  the  one  here  un- 
der consideration  and  held  that  the  surface 
owner  had  the  right  of  support,  the  opinion 
saying:  "When  A  grants  B  a  tract  of  land 
reserving  the  minerals  under  it,  the  legal 
presumption  is  that  B  shall  have  and  enjoy 
the  exclusive  and  uninterrupted  use  of  the 
surface,  but  if  A  may,  notwithstanding,  un- 
der the  plea  of  the  general  custom,  dig  out 
the  foundations  of  the  land  and  let  down  the 
surface,  or  render  it  so  dangerous  that  it 
cannot  be  used,  it  is  clear  that  he  may.  thus 
destroy  his  own  grant  and  invalidate  the 
rights  with  which  the  law  clothes  his  own 
vendee."  See  also  Coleman  v.  Chadwick,  80 
Pa.   St.  81,  21   Am.  Rep.  93. 

We  have  been  cited  to  no  case  that  ap- 
proves of  the  decision  in  Griffin  v.  Fairmont 
Coal  Co.  supra,  but  have  been  cited  to  a 
number  of  more  recent  decision,  which  dis- 
approve of  that  decision,  all  of  which  are 
in  line  with  the  dissenting  opinion  in  the 
case  by  Poffenbarger,  J.,  [291]  which  says: 
"I  am  unable  to  concur  in  the  view  of  my 
associates  in  this  case,  because  I  do  not  think 
it  has  been,  or  can  be,  reached  without  vio- 
lating sound  and  well  settled  principles,  and 


STOHBGAP  COLLISKY  CO.  v.  HAHItTON. 

il9   Vo,  $71. 


67 


espeeially  mieg  governing  the  interpretation 
and  construction  of  deeds  and  contracts.  The 
opinion  avowedly  disapproves  and  repudiates 
vital  principles  of  the  law  of  subjacent  and 
lateral  support,  declared  by  every  American 
court  that  has  ever  applied  that  law  to  a 
deed  or  contract,  by  which  the  surface  of  land 
has  been  separated  in  title  as  well  as  the 
decisions  of  the  English  courts.  It  express- 
ly condemns  by  name  the  decisions  of  Ala- 
bama, Illinois,  Indiana,  Iowa,  New  York, 
Pennsylvania,  and  .those  of  Ohio,  and  perhaps 
other  States  without  express  reference  to 
them.  It  demolishes  at  one  fell  blow  the 
entire  ^stem  of  English  and  American  law 
upon  the  subject."  Walsh  v.  Kansas  Fuel 
Co.  91  Kan.  310,  137  Pac.  941,  50  LJR.A. 
(N.S.)  '686;  Paull  v.  Island  Coal  Co.  44  Ind. 
App.  218,  88  N.  E.  959;  Sloss-Sheffield  $teel 
etc.  Co.  V.  Sampson,  158  Ala.  590,  48  So.  493; 
and  Piedmont,  etc.  Coal  Go.  v.  Kearney,  114 
Md.  496,  79  Atl.  1013,  where  the  court,  con- 
struing a  deed  which,  as  in  the  inetant  case,, 
conveyed  the  surface  and  reversed  **all  the 
coal  and  other  minerals'*  together  with  the 
right  to  mine  and  remove  said  coal  and  min- 
erals," held  that  the  right  to  subjacent  sup- 
port was  not  waived  by  the  surface  owner, 
and  says:  "Even  i*i  Griffin  v.  Fairmont  Coal 
Co.  59"  W.  Va.  480,  53  S.  E.  24,  2  L.RA. 
<N.S.)  1115,  etc.  which  has  gone  as  far  in 
sustaining  the  right  of  the  owner  of  the  min- 
erals to  remove  all  of  them  as  any  decision 
we  have  found,  the  general  doctrine  is  recog- 
nized." See  also  Collins  v.  Gleason  Coal 
Co.  Bupra,  Greeen  Bag,  [292]  June,  1906; 
Barringer  &  Adams  on  L.  of  Mines  &  Mining, 
p.  64. 

A  conveyance  or  the  reservation  of  "all 
the  coal"  with  the  right  to  mine  it,  is,  as  was 
said,  in  the  dissenting  opinion  in  Griffin  v. 
Fairmont  Coal  Co.  supra,  one  and  the  same 
thing.  "No  talismanic  influence  is  to  be 
attributed  to  the  word  'all.'  The  coal  under 
a  tract  of  land  is  precisely  the  same  as  'all 
the  coal,*  and  to  attribute  to  the  word  'all* 
any  intensive  force  is  a  mere  verbal  criti- 
cism without  effect,  weight  or  influence.  It 
is  the  sticking  in  the  bank  which  always 
misses  the  marrow." 

The  reasoning  running  through  all  the 
authorities  to  which  we  have  referred  and  to 
which  very  many  more  could  be  added  is 
that  when  a  grantor,  as  in  this  case,  sells 
the  surface  of  the  land,  he  knows  that  the 
use  of  it  for  farming  and  other  purposes  is 
contemplated  and  assents  thereto.  He  also 
is  presumed  to  know  that  when  all  the  coal 
is  removed  the  overlying  surface  will  sink 
unless  supported,  and  if  he  desires  to  reserve 
rights  inconsistent  with  the  full  enjoyment  of 
the  surface,  it  is  his  duty  to  reserve  those 
ri^rhts  by  clear  and  unequivocal  language. 
It   is  hardly  to  be  supposed  that  either  the 


grantor  or  the  gra&tee  in  the  conveyalioe  we 
have  under  consideration  for  a  moment  oon* 
templated  the  reservation  of  a  right  which 
would  enable  the  grantor  to  totally  destroy 
the  subject  matter  of  the  conveyance,  or  at 
least  render  it  largely  useless. 

Unquestionably,  the  dominant  intent  of  the 
deed,  and  the  purpose  for  which  it  was 
executed  is  that  the  grantee  shall  have  tlie 
surface,  with  the  right  to  its  use  and  en- 
joyment modo  et  formoy  while  the  grantor 
still  owned  the  coal,  with  the  right  to  mine 
and  market  it,  but  in  the  enjoyment  of  their 
respective  rights  each  [293]  was  to  regard 
the  right  of  the  other,  as  the  maxim  of  the 
law  "aio  utwe  iuo  %U  alienum  non  laedM* 
applies.  The  use  of  the  words,  "enter  upon 
said  tract  of  land  and  excavate  and  mine, 
prepare  for  market  and  remove  said  coal" 
is  not  to  be  oonstrued  as  defining,  or  even  an 
attempt  to  define,  the  manner  in  which  the 
right  is  to  be  exercised,  or  as  sliowing  any 
intention  to  deprive  the  grantee,  the  owner 
of  the  surface,  of  an  important  right  upon 
which  the  enjoyment  of  his  property  depends. 
Nor  (as  we  have  already  seen)  does  the  use 
of  the  words,  "all  the  coal,"  have  that  effect. 

It  is  to  be  observed  that  there  was  a  di- 
version in  the  chain  of  title  to  the  surface 
of  the  Dotson  and  the  Gilliam  tracts  as  a 
whole,  which  had  reunited  in  the  plaintiff 
before  the  sinking  or  drying  up  of  the  spring 
on  the  Dotson  tract,  and  the  claim  plaintiff 
is  making  in  this  action  is  to  damages  which 
resulted  not  only  to  the  Dotson  land,  but  for 
damages  resulting  to  the  Gilliam  land  from 
the  loss  of  the  spring  on  the  Dotson  land. 

There  was  evidence  tending  to  prove  dam- 
age to  the  Dotson  land  by  reason  of  the  dry- 
ing up  of  the  spring  thereon,  and  counsel  for 
the  plaintiff  do  not  contend  that  he  is  en- 
titled to  damages  that  resulted  from  defend- 
ant's operating  its  mine,  driving  the  regular 
entries,  rooms  and  other  usual  excavations 
that  it  had  a  right  to  make,  but  seeks  repa- 
ration for  the  unlawful,  wrongful  and  inju- 
rious act  of  the  defendant  in  withdrawing 
the  surface  supports  to  which  the  plaintiff 
was  entitled,  which  it  had  no  right  to  do: 
so  that  the  crucial  question  of  fact  submitted 
to  tlie  jury  for  determination  under  the  in- 
structions of  the  court  was  whether  or  not 
the  sinking  or  drying  up  of  the  spring  on  the 
Dotson  land  was  caused  by  the  failure  of  the 
defendant  in  mining  [294]  out  its  coal,  "to 
leave  blocks,  stumps  or  pillars  of  coal,  or 
some  other  adequate  or  sufficient  means  of 
support  for  the  overlying  surface." 

Plaintiff's  instruction  No.  1,  to  which  the 
defendant  excepted,  is  as  follows: 

"The  court  instructs  the  jury  that  under 
the  conveyances  introduced  in  evidence  in 
this  case,  it  was  the  duty  of  the  defendant  in 
mining  and  removing  the  coal  under  the  tract 
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of  land  known  as  the  J.  A.  Dotson  tract,  to 
leave  sufficient  pillars,  props  or  other  means 
of  support  to  prevent  the  strata  overlying 
the  coal  from  breaking  and  falling;  and  if 
they  believe  from  the  preponderance  of  the 
evidence  that  the  defendant  mined  the  coal 
in  and  under  the  plaintiff's  tract  of  land 
known  as  the  Dotson  tract,  without  leaving 
sufficient  pillars,  props  or  other  means  of 
support  to  prevent  the  strata  overlying  said 
coal  from  breaking  and  falling,  and  that  as 
a  result  thereof  the  said  strata  was  broken 
and  the  spring  on  the  J.  A.  Dotson  tract 
thereby  drained  and  destroyed,  they  should 
iind  for  the  plaintiff  such  damages  as  he  has 
sustained  by  reason  of  the  draining  of  said 
spring.'* 

We  have  already  disposed  of  the  contention 
of  the  defendant  that  the  doctrine  announced 
in  the  case  of  Griffin  v.  Fairmont  Coal  Co. 
supra,  applies  and  controls  this  ease.  The 
further  objection  urged  against  instruction 
No.  1  is  that  it  erroneously  holds  that  the 
surface  of  a  tract  of  land,  which  must  be 
protected  at  all  hazards,  extends  down  to  the 
very  top  of  the  underlying  coal,  including  all 
f^trata  over  it»  even  slate  and  rock,  that  must 
be  pulled  down  if  accident  to  life  and  limb 
is  to  be  avoided,  whereas  "surface*'  means 
that  portion  of  the  land  which  is  or  may  be 
used  for  agricultural  purposes.  In  other 
words,  this  contention,  as  we  [295]  under- 
stand it,  is  that  through  the  alleged  failure 
of  the  defendant  to  leave  blocks,  stumps  or 
pillars  of  coal,  or  some  other  adequate  or 
sufficient  means  of  support  for  the  overlying 
surface,  the  strata  of  rock  overlying  the  coal 
were  cracked  and  broken,  large  bodies  of  it 
fell,  and  large  cracks,  tissues  and  holes  were 
left  in  the  overlying  strata,  causing  the  sink- 
ing or  drying  up  of  the  spring  on  the  Dotson 
land;  and  that  since  such  failure  or  neglect 
of  the  defendant  did  not  destroy  or  damage 
the  use  of  the  surface  for  agricultural  pur- 
poses— that  is,  for  plowing,  grazing,  etc., — 
plaintiff  is  not  entitled  to  a  recovery  of  dam- 
ages in  this  action,  even  though  the  draining 
of  the  spring  was  caused  by  the  failure  of 
the  defendant  to  provide  supports  and  props 
for   the   strata  overlying  the  soil. 

Authorities  are  cited  which  sav  that  the 
word  "surface"  when  specifically  used  as  a 
subject  of  conveyance  means  that  portion  of 
the  land  which  is  or  may  be  used  for  agri- 
cultural purposes,  but  its  meaning  in  any 
partictilar  ease  must  necesarily  depend  upon 
the  intention  of  the  parties  as  gathered  from 
the  language  of  the  deed  and  the  purpose  of 
the  conveyance,  and  according  to  the  authori- 
ties the  word  "surface"  may  mean  either  the 
mere  superficial  or  geometrical  surface,  the 
part  of  the  soil  used  for  argicultural  pur- 
poses, or  all  of  the  strata  except  the  min- 
erals. 


In  Yandes  v.  Wright,  66  Ind.  319,  32  Am. 
Rep.  109,  where  the  word  ''surface"  was  used 
in  a  conveyance  creating  a  severance,  the 
opinion  of  the  court  says:  "It  should  be 
noticed  through  the  cases  above  cited  that 
the  word  surface,  as  used  in  the  books,  means 
not  merely  the  geometrical  superficies  with- 
out thickness,  but  includes  whatever  earth, 
soil-  or  land  is  above  and  superincumbent 
upon  the  mine."  See  also  Kansas  [296 J  City 
Northwestern  R.  Co.  v.  Schwake,  70  Kan. 
141,  78  Pac.  431,  3  Ann.  Cas.  118,  68  L.RJi. 
679;  4  Words  &  Phrases  /Snd  Ser.)  p.  804; 
Dolan  v.  Dolan,  70  W.  Va.  76,  73  S.  E.  90, 
Ann.  Cas.  1913D  125. 

The  authorities  recognize  that  mining 
must  interfere  more  or  less  with  those  sub- 
teranean  streams  and  percolations  of  water 
which  appear  up<m  the  surface  as  springs, 
and  that  to  h<dd  the  owner  of  the  substrSpta 
accountable  for  damages  for  their  disturbance 
would  be  in  effect  to  say  that  he  could  have 
no  use  of  his  minerals,  for  without  interfer- 
ing to  some  extent  with  such  waters  mining 
would  be  impossible;  but  they  also  recognize 
that  there  is  a  difference  between  water 
courses  on  the  surface  and  those  which  run 
underground,  and  hold  that  the  distinction 
does  not  authorize  neighboring  proprietors  to 
disregard  the  necessities  of  ea(^  other's  con- 
dition in  respect  to  the  latter.  "It  is  mani- 
fest that  valuable  right  may  exist  in  both; 
and  it  is  indisputable  that  whenever  they  do 
exist  they  must  be  protected  by  law."  Wheat- 
ley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721 ; 
Homer  v.  Watson,  79  Pa.  St.  242,  21  Am. 
Rep.  56. 

In  the  last  named  case  the  court,  citing  a 
number  of  authorities,  held  tliat  the  surface 
owner  having  the  right  to  subjacent  support, 
the  defendant  had  no  right  to  withdraw  the 
pillars  in  its  mine  and  drain  the  waters 
above,  and  if  it  did  so,  it  would  be  liable  for 
the  wrongful  act,  regardless  of  custom  or 
negligence. 

In  Gumbert  v.  Kilgore,  6  Cent.  Rep.  406, 
it  was  pointedly  held:  "The  owner  of  the 
coal  is  liable  to  the  surface  owner  if  a  spring 
is  ruined  through  failure  to  support  the  sur- 
face properly,  but  not  where  the  injury  [297] 
to  the  spring  is  caused  by  the  mining  oper- 
ations when  the  support  of  the  surface  is 
sufficient." 

To  the  same  effect  is  section  939,  3  Farn- 
ham  on  Waters,  where,  after  stating  that 
"the  owner  of  the  minerals  has  the  right  to 
use  all  waters  found  percolating  therein,  al- 
though the  effect  is  to  cut  off  the  supply 
of  water  to  the  surface  springs,"  it  is  said: 
"But  where  the  surface, and  the  mine  belong 
to  different  owners,  the  owner  of  the  mine  has 
no  right  to  carry  on  his  operations  in  such 
a  way  as  to  remove  the  surface  support,  so 
that,  if  he  does  so,  and  a  spring  is  destroyed 
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a«  ft  reealt  of  his  wrongful  act,  he  is  liable." 
See  ftlao  1  Barringer  ft  Adams  on  L.  of  Mines, 
eapra,  p.  678;  Hart  ▼.  Jajnaica  Pond  Aque« 
duct   Corp.   133  Mass.  489. 

As  observed,  the  plaintiff  in  this  case  is 
not  claiming  any  damages  that  resulted  from 
defendant  driving  the  regular  entries,  rooms 
and  other  usual  excavations  that  it  had  a 
right  to  make  in  removing  its  coal  underlying 
the  plaintilTit  surface  land,  but  is  seeking 
reparation  of  an  injury  alleged  to  have  been 
sustained  by  the  unlawful  and  wrongful  aet 
of  the  defendant  ill  withdrawing  tiie  surfaoe 
support  to  which  plaintiff  was  entitled;  and 
plaintiff's  instruction  No.  1,  we  think,  fairly 
submitted  to  the  jury  the  question  whether 
or  not,  upon  a  preponderance  of  the  evidence, 
the  df^fendant  in  mining  the  coal  in  and  un- 
der plaintiff's  Dotson  tract  of  land  failed  to 
Icftve  sufficient  pillars,  props  or  other  means 
of  support  to  prevent  the  strata  overlying 
said  coal  from  breaking  and  fallings  and  as 
a  result  the  said  strata  were  so  broken  and 
caused  the  spring  on  the  Dotson  tract  to  be 
drained  and  destroyed. 

Plaintiff's  instruction  No  2,  to  which  de- 
fendant also  excepted,  told  the  jury  that  if 
they  believed  from  the  evidence  that  the 
plaintiff  was  entitled  to  recover,  [2§8]  under 
instruction  No.  1,  they  might  consider  the 
damages,  if  any,  resulting  to  both  the  Dotson 
and  Gilliam  tracts  from  the  draining  of  the 
spring  on  the  Dotson  tract,  etc. 

That  part  of  the  instruction  relating  to 
damages  resulting  to  the  Gilliam  tract  was 
erroneous  and  should  not  have  been  given, 
since  the  drying  up  of  the  spring  on  the  Dot- 
fion  tract  was  the  only  damage  that  the  evi- 
dence tended  to  prove.  The  same  error  was 
repeated  in  plaintiff's  Instruction  No.  3,  and 
the  further  error  committed  in  instructing 
the  jury  that  in  estimating  damages  they 
mi^ht  consider,  not  only  damage,  if  any,  re- 
sulting from  the  drying  up  of  the  spring  on 
the  Dotson  land,  but  the  decrease,  if  any,  in 
the  value  of  the  plaintiff's  land  for  residence 
and  other  purposes.  The  Tatter  part  of  the 
instruction,  which  is  erroneous,  is  predicated 
apoii  testimony  erroneously  admitted  by  the 
court  over  the  objection  of  the  defendant, 
that  plaintiff's  land  was  close  enough  to  the 
town  of  Wise  to  be  divided  into  lots  and 
tracts  and  sold  for  homes.  Clearly,  such 
damage  was  too  remote  and  speculative  to  be 
proper  for  the  consideration  of  the  jury  upon 
any  issue  in  the  case. 

Plaintiff's  instructions  Nos.  4  and  5,  which 
appear  in  the  official  report  of  the  case,  were, 
for  the  reasons  stated  in  considering  plain- 
tiff's instraction  No.  1,  properly  given  to  the 
jury. 

The  court  having  given  to  the  jury  plain- 
tiff's instructions  Nos.  1,  4  and  5,  it  did  not 
err  in  refusing  an  instruction  asked  by  the 


defendant  which  sought  to  have  the  jury  told 
'^hat  even  though  tltey  should  believe  from 
the  evidence  that  the  spring  of  the  plaintiff 
on  the  J.  A.  Dotson  tract  of  land  was  sunk 
or  caused  to  go  dry  by  reason  of  the  mining 
of  the  coal  thereunder,  [299]  if  they  further 
believe  tliat  said  spring  came  from  imdefined 
subterranean  streams  or  percolations  of  wa- 
ter, and  that  defendant  did  its  mining  there- 
under in  the  usual  and  ordinary  way,  and 
that  in  consequence  of  so  doing,  the  water 
ceased  to  said  spring  and  it  sunk  or  became 
dry,  defendant  is  not  liable  therefor  and  the 
jury  should  so  find,  and  this  is  true  even 
though  the  jury  shall  believe  that  the  de- 
fendant did  not  In  mining  out  the  coal  under 
the  J.  A.  Dotson  tract,  leave  sufficient  pillars 
or  props  to  uphold  and  keep  intact  the  strata 
overlying  the  vein  of  coal  so.  mined.*' 

The  defendant,  however,  aaked  for  the 
same  instruction,  omitting  the  latter  part  of 
'it,  namely,  the  words  "and  this  is  true  even 
though  the  jury  shall  believe  that  the  defend- 
ant did  not  in  mining  out  the  coal  under  the 
J.  A.  Dotson  tract,  leave  'sufficient  pillars  or 
props  to  uphold  and  keep  intact  the  strata 
overlying  the  vein  of  coal  so  mined,"  which 
the  court  refused,  and  this  ruling,  we  think, 
was  error,  for  the  reasons  already  sufficiently 
stated  in  this  opinion. 

The  defendant  asked  another  and  a  very 
lengthy  instruction,  relating  to  its  rights 
in  mining  out  the  coal  under  the  lands  adja- 
cent to  and  binding  on  the  J.  A.  Dotson  tract 
of  land,  which  instruction  the  court  gave  in 
a  modified  form,  and  this  ruling  is  assigned 
as  error,  ^^th  respect  to  this  instruction 
and  its  modification  by  the  court,  we  deem  it 
only  necessary  to  say  that  the  instruction  as 
offered  was  well  calculated  to  confuse  the 
minds  of  the  jurotrs  and  to  mislead  them,  to 
the  prejudice  of  the  defendant,  in  their  oon- 
sideration  and  determination  of  the  fact^ 
which  the  relevant  testimony  in  the  case 
tended  to  prove,  and,  therefore,  the  instruc- 
tion, even  as  modified,  ^ould  not  have  been 
given. 

[300]  The  court  permitted,  over  the  ob- 
jection of  the  defendant,  the  plaintiff  and  a 
witness  for  him  to  testify  in  reference  to  a 
crack  in  the  surface  of  an  adjoining  track 
of  land  not  owned  by  the  plaintiff  or  men- 
tioned in  his  declaration,  and  which  was  but 
recentlv  discovered.  This  evidence  was  clear- 
ly  irrelevant  and  immaterial  to  any  issuo 
in  the  case,  in  view  of  the  fact  that  there 
was  no  testimony  in  the  case  tending  to  prove 
that  the  alleged  crack  ext^ided  into  the 
plaintiff's  land,  or  could  have  had  any  cas- 
ual connection  with  the  injury  of  which 
plaintiff  complains  in  his  declaration  and 
bill  of  particulars. 

Assignments  of  error  four  to  thirteen, 
inclusive,  relate  to  the  rulings  of  the  court 
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permitting  certain  witnesses  for  the  plaintiff 
to  testify,  over  defendant's  objection,  with 
respect  to  damage  to  the  Gilliam  tract  by 
reason  of  the  spring  on  the  Dotson  track 
going  dry.  As  observed,  the  spring  on  the 
Uilliam  tract  was  dry  at  the  time  plaintiff 
bought  it,  and  as  the  defendant  contends,  he 
had  no  right  of  action  for  this.  4  Min.  Inst. 
Pt.  1,  p.  452;  Com.  V.  Wampler,  104  Va.  337, 
51  S.  K.  737,  1  L.R.A.(N.S.)  149,  113  Am.  St. 
Rep.  1039,  7  Ann.  Cas.  422.  But  the  plain- 
tiff having  become  the  owner  of  the  surface 
of  a  contiguous  boundary  embracing  both  the 
Dotson  and  Qilliam  tracts,  and  before  the 
diversion  of  the  spring  on  the  Dotson  tract, 
he  undoubtedly  had  the  right  to  the  use  of 
the  water  from  that  spring  on  any  part  of  his 
land,  and  if  the  defendant  unlawfully  and 
wrongfully  destroj'^ed  the  said  spring,  evi- 
dence of  resulting  damages,  if  any,  to  the 
Gilliam  land  was  competent  and  relevant  evi- 
dence for  the  consideration  of  the  jury  in 
ascertaining  the  damages,  if  any,  that  plain- 
tiff should  recover  Upon  examination  of  the 
testimony  given  by  the  witnesses  [301]  just 
referred  to,  we  are  unable  to  sav  that  the 
testimony  they  gave  was  irrelevant,  and, 
therefore,  improper,  except  to  the  extent  that 
the  plaintiff  himself  was  asked  and  permitted 
to  answer  as  to  whether  or  not  he  would 
have  bought  the  Gilliam  tract  if  he  had  not 
owned  the  Dotson  tract,  which  had  water  on 
it,  the  answer  of  the  plaintiff  being,  "Not  at 
that  price.''  It  is  difficult  to  see  what  legiti- 
mate bearing  plaintiff's  reasons  for  purchas- 
ing the  Gilliam  land  or  that  induced  him  to 
purchase  it,  or  the  price  he  paid  for  it  could 
have  had  upon  any  issue  in  this  case;  there- 
fore, this  testimony  given  by  him  should 
have  been  excluded. 

Assignments  15,  16  and  17  relate  to  the 
action  of  the  court  in  permitting  certain 
questions  to  be  propounded  to  plaintiff's 
witness,  Malcolm  Smith,  and  requiring  him 
to  answer  the  same.  These  questions  sought 
the  witness'  opinion  as  an  expert,  and  aU 
we  deem  it  necessary  to  say  with  respect  to 
the  questions  is  that  the  hypothesis  assumed 
in  them  was  not  supported  by  any  evidence 
in  the  case,  and,  therefore,  the  answers  of 
the  witness  to  the  questions,  which  were 
rather  vague  and  indefinite,  were  well  cal- 
culated to  confuse  and  mislead  the  jury  to 
the  prejudice  of  the  defendant. 

Assignment  of  error  18  relates  to  the  re- 
fusal of  the  court  to  allow  defendant's  wit- 
ness, Cheney,  to  testify  that  if  the  defendant 
had  been  compelled  to  leave  enough  coal  in 
said  mines  to  support  the  roof  and  all  over- 
lying strata,  defendant  would  have  been  com- 
pelled to  leave  all  the  coal  in  place,  as  it 
would  not  have  been  safe  to  take  out  any  of 
the  coal,  and  the  same  would  be  the  effect 
upon  all  the  coal  mines  in  that  region.    The 


court  properly  permitted  this  witness  aad 
others  to  testify  that  a  coal  operator  could 
not  tell  beforehand  [302]  where  he  might 
encounter  water  and  thereby,  in  mining  the 
coal,  affect  the  flow  of  a  spring  at  the  sur- 
face, but  the  defendant,  by  the  questions 
propounded  to  the  witness  (as  the  expected 
answers  appearing  in  the  record  show), 
sought  to  obtain  testimony  from  him  in 
support  of  Its  contention  that  in  that  region 
it  would  be  impossible,  although  the  mining 
be  done  according  to  the  usages  and  cus- 
toms of  mining  operations>  to  mine  any  coal 
without  more  or  less  of  the  slate  and  other 
strata  overlying  the  same  falling  in,  the 
effect  of  which  might  be  to  interrupt  or  stop 
the  flow  of  a  spring  at  the  surface;  and 
that,  therefore,  the  defendant,  if  it  failed,  as 
charged  in  the  declaration  in  the  case,  to 
leave  pillars  of  coal  or  some  other  adequate 
or  sufficient  means  of  support  for  plaintiff's 
overlying  surface  lands,  resulting  in  the  in- 
terruption and  stoppage  of  the  flow  of  water 
at  the  Dotson  spring,  violated  no  duty  that 
the  defendant  owed  to  him  in  the  mining  and 
removal  of  the  coal  in  and  under  his  lands. 
This  testimony  sought  to  be  obtained  from 
the  witness  was  irrelevant  to  the  issue  in  the 
case,   and  was,   therefore,  rightly   excluded. 

Assignment  of  error  19,  relating  to  the 
action  of  the  court  in  overruling  defendant's 
motion  that  the  jury  be  allowed  a  view  of  the 
premises,  is  without  merit,  since  there  is 
nothing  in  the  record  to  take  the  case  out  of 
the  c<«trol  of  the  general  rule  that  such 
motions  are  addressed  to  the  sound  discretion 
of  the  trial  oourt^  and  the  ruling  of  the  trial 
court  there  on  will  not  be  reversed  by  the 
appellate  court,  unless  it  appears  from  the 
record  that  a  view  was  necessary  to  a  just 
decision.  Baltimore,  etc.  R.  Co.  v.  Polly,  14 
Grat.  (Va.)  447. 

The  r^naining  assignment  of  error  relates 
to  the  refusal  of  the  court  to  set  aside  the 
verdict  of  the  jury  [303]  and  grant  the 
defendant  a  new  trial.  Having,  because  of 
the  errors  pointed  out^  reached  the  conclusion 
that  the  judgment  complained  of  should  be 
reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  not 
in  conflict  with  this  opinion,  it  is  unnecessary 
for  us  to  consider  or  express  any  opinion  with 
respect  to  the  evidence  oertifled  in  the  record. 

Reversed. 


Me 


HOTE. 

ins  of  ^'AU"*  as  Used  with 
Respeet  to  lOiLerals. 


While  there  are  many  cases  in  which  the 
phrase  "all  minerals,"  etc.,  have  been  con- 
strued with  r^ereu(*e  to  the  meaning  of  the 
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word  "minerak^"  there  nem  to  be  eompara- 
lively  few  caeee  in  whieh  the  phrase  has 
been  ooDStrued  with  refei^nce  particularly 
to  the  meaning  of  the  word  ''all,"  as  a  term 
denoting  quantity.  It  is  with  this  latter 
phase  of  the  construction  of  the  words  that 
this  note  deals. 

Hie  holding  of  the  reported  case  to  the 
effect  that  the  word  "all"  when  used  in  con- 
nection with  minerals  in  a  grant  is  not  in 
itself  sufficient  to  waive  the  right  of  th^ 
owner  of  the  surface  to  subjaoent  support  is 
supported  by  the  majority  of  the  cases' in 
which  this  question  has  arisen.  Catron  ▼. 
South  Butte  Min.  Co.  181  Fed.  941,  104  G. 
G.  A.  405;  Piedmont,  etc.  Goal  Co.  v.  Kear- 
ney»  114  Md.  496,  79  Atl.  1013.  See  also 
Welms  v.  Jess,  94  111.  464,  34  Am.  Hep. 
242. 

In  Berkey  v.  Berwind-White  Coal  Min.  Co. 
220  Pa.  St.  65,  69  Atl.  329,  16  L.R.A.(X.S.) 
851,  it  was  held  that  a  deed  to  all  tlie  coal 
on  the  land  conveyed  the  entire  amount  of 
coaly  but  that  though  the  terms  of  the  grant 
were  sufficient  to  convey  the  coal  in  its  en- 
tirety,  the  right  to  remove  it  was  limited  by 
the  rule  of  law  that  the  owner  of  the  surface 
was  entitled  to  subjacent  support  thereof 
unless  expressly  waived.  In  this  case  it  was 
said:  "The  appellee  sold  and  conveyed  all 
of  his  coal  to  one  of  the  appellants,  which 
leased  it  to  the  other,  and  has  been  paid 
the  consideration  in  full.  By  his  express 
covenant  the  mining  oompany  is  given  the 
right  to  mine  and  remove  all  the  coal,  so  thi^ 
when  in  the  prosecution  of  its  mining  op^a* 
tions  it  undertakes  to  mine  and  remove  the 
entire  stratum  it  is  only  doing  what  the  ap- 
pellee in  the  express  language  of  his  eovenant 
said  eould  be  done.  A  rule  of  law,  as  old 
as  the  commonwealth,  comes  to  his  aid  by 
charging  upon  the  underlying  mineral  estate 
the  servitude  of  surface  support,  in  the  ab- 
sence of  the  waiver  of  this  right  in  the  grant. 
The  law  has  thus  done  for  him  what  he  has 
not  done  for  himself.  Of  course,  he  is  en- 
titled to  have  his  rights  protected,  no  matter 
how  they  arise,  but  his  vendee  and  its  lessee, 
the  appellants  here,  on  the  other  hand,  must 
also  be  protected  in  the  enjoyment  of  the 
rights  acquired  under  the  deed  of  conveyance. 
This  was  the  situation  of  the  parties  at  the 
time  of  the  filing  of  the  present  bill.  The 
appellants  had  the  title  to  all  the  coal,  with 
the  right  to  mine  and  remove  it.  The  appel- 
lee, under  the  rule  of  law,  above  referred  to, 
had  no  title  to  the  coal  or  any  part  of  it, 
but  only  the  right  to  have  his  surface  suffici- 
ently supported.  In  a  sense  both  parties 
are  standing  upon  their  legal  rights.  It 
was  not  for  appellee  to  say  how  much  coal 
should  be  mined  and  removed,  because  the 
coal  did  not  belong  to  him.  He  can  insist 
upon  his  right  to  have  tlie  surface  reason- 
ably supported  and  if  this  is  not  done  and 


injury  results  by  'failure  in  this  vespect,  he 
can  recover  damages  to  the  full  extent  of  the 
injury  done." 

In  Weaver  v.  Berwind-White  Coal  Co.  216 
Pa.  St.  195,  65  Atl.  546,  the  court  in  answer 
to  the  contention  that  a  grant  of  "all  the 
merchantable  ooal"  together  with  the  neces- 
sary mining  rights  to  mine  and  remove  it, 
by  necessary  implication  waived  the  right  to 
surface  support,  said:  *^t  is  clear  that  ap- 
pellee did  not  by  express  grant,  nor  by  neces- 
sary implication,  nor  by  any  covenant  con- 
tained in  the  deed  of  conveyance^  waive  the 
right  to  surface  support*" 

However  where  the  owner  of  the  coal  under 
the  land  conveyed  all  the  coal  to  a  third  per- 
son and  gave  the  grantee  an  obligation  to 
indemnify  him  from  liability  for  injury  to 
the  surface  it  was  held  that  the  terms  of 
the  grant  were  sufficient  to  convey  the  entire 
body  of  coal,  including  that  which  it  may 
have  been  necessary  to  leave  as  a  support  for 
the  surface.  Youghiogheny  River  Coal  Co. 
V.  Allegheny  Nat.  Bank,  211  Pa.  St.  319,  60 
Atl.  924,  69  L.R.A.  637.  And  see  Griffin  v. 
Fairmont  Coal  Co.  69  W.  Va.  480,  63  S.  £. 
24,  2  L.R.A.(N.S.)  1115,  wherein  it  was  said 
of  a  grant  of  all  the  coal  under  certain  land 
with  the  right  to  remove  all  of  it:  "In  in- 
vestigating this  subject  the  character  of  the 
transaction  should  be  kept  in  mind.  The 
plaintiff  of  his  own  will  sold  and  eonveyed 
this  coal  with  the  sxpress  privilege  of  remov- 
ing all  of  it.  The  plaintiff  knew  when  he 
sold  the  coal  that  its  removal  was  contemplat- 
ed, and  consented  thereto  in  language  which 
admits  of  no  doubtful  meaning.  He*  also 
knew  that  when  all  the  coal  should  be  re- 
moved that  the  overlying  surface  would  sink 
unless  supported.  He  by  clear  and  un- 
equivocal language  granted  a  privilege  which 
would  necessari^  injure  him." 

Construing  Ihe  effect  of  the  word  "all"  as 
used  in  a  grant  of  the  right  to  "take  and 
carry  away  all  iion  are  to  be  fcmnd  within 
the  bounds"  of  certain  property,  the  court  in 
Glmbb  V.  Bayard/  2  Wall.  Jr.  81,  11  Fed. 
Gas.  No.  5,849,  said:  "Much  stress  has  been 
laid  upon  the  word  'all'  in  this  grant,  as 
having  the  effect  of  msking  it  exclnsive.  But 
so  important  a  restriction  cannot  be  deduced 
ixfim  ,fl0  equivocal  an.  expression «.  The  deed 
has  been  drawn  by  a  very  able  oonvsyanfer. 
...  He  employs  none  of  the  apt  and  well 
known  terms  or  phraseology  to  indicate  an 
intention  of  giving  an  exclusive  right  as 
against  the  grantor  himself.  The  grant  of  a 
right  to  dig,  take  and  carry  away  'all'  iron 
ore  to  be  found  within  the  bounds,  etc.,  shows 
the  extent  of  the  license,  but  not  its  ex- 
clusiveness.  The  grantee  may  dig,  take,  etc., 
of  any  or  all  the  ore  he  can  find  on  the  land, 
but  he  has  no  exclusive  rif^ht  in  any  of  it 
till  he  finds  it  and  digs  it.  .  .  .  The 
effect  of  the  word  'air  in  this  grant  is  not 
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to  give  mo.  exclnfiiTe  right  as  against  the 
grantor.  It  describes  the  extent  to  which  the 
license  may  be  exercised,  not  its  exdusiveness. 
It  is  a  grant  of  a  right  to  take  ore  without 
stint,  and  is  aptly  compared  to  a  right  of 
common  in  gross  sans  nombre,  which  does 
not  exclude  the  lord  or  owner  oi  the  land 
out  of  which  it  is  granted." 

In  Butler  v.  McGorrisk,  114  Fed.  330,  52  O. 
C.  A.  212,  it  was  held  that  a  conveyance  ai 
"all  the  ooar*  and  the  right  to  mine  and 
remove  the  same,  coupled  with  a  provision 
in  the  grant  providing  that  no  coal  should 
be  removed  after  a  certain  date,  did  not 
operate  to  conv^  absolutely  all  the  ooal 
under  the  land,  but  only  such  as  could  be 
removed  before  the  date  set. 

Construing  a  contract  for  the  sale  of  oil 
lands  together  with  machinery,  tanks,  etc., 
then  being  used  by  the  vendor  the  court  in 
Willetts  V.  Brown,  42  Hun  (N.  Y.)  140, 
said:  ''At  the  time  of  the  sale  there  was 
some  oil  in  store  in  the  tanks  on  the  prem- 
ises, and  the  contract  also  contains  this 
clause:  'All  the  oil  produced  upon  the  above 
premises  shall  be  the  property  of  the  said 
Kervin,  or  if  any  be  sold  the  avails  thereof 
shall  belong  to  him.'  It  is  manifest,  when 
taken  in  connection  with  the  averments  of 
the  complaint,  that  the  last-mentioned  term 
of  the  contract,  just  quoted,  was  intended 
to  be  a  sals  of  the  oil  in  store  at  the  time 
of  the  making  of  the  agreement.  We  are 
inclined  to  the  opinion,  and  in  disposing 
of  this  appeal  we  shall  view  the  contract  as 
a  sale  in  preBenti,  and  vesting  the  title  of 
all  the  proi>erty  is  the  vendee." 


FAISON  ET  AI^ 

V. 
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Nortti  Carolina  Supreme  Court— March  15, 

1916. 

171  nr.  €ar.  170;  SS  S,  E,  14:1. 

Wills  —  Resldnary  Olattse  —  Form  and 
Reqikisltes. 

No  particular  mode  of  expression  is  neces- 
sary to  constitute  a  residuary  clause  in  a 
will,  all  that  is  necessary  being  an  adequate 
designation  of  what  has  not  otherwise  been 
disposed  of,  and  the  fact  that  a  provision  so 
cperating  is  not  called  a  residuary  clause  is 
iinmnterial,  since  "residue"  means  that  which 
remains. 

Constmotioii.of  Residuary  Clause. 

It  is  a  general  rule  always  to  construe  a 
residuary  clause  so  as  to  prevent  an  intostacy 
as  regards  any  part  of  the  testator's  estate, 
unless  there  is  an  apparent  intent  to  the  con- 


trary, so  thai,  to  exclude  a  portfoii  of  testa- 
tor's property  not  otherwise  disposed  of,  a 
plain  and  unequivocal  intention  on  the  part 
of  the  testator  must  be  manifestedt 
Same. 

Where  it  is  manifest  from  the  expressed 
words  of  the  will  that  a  gift  of  the  rcdiduum 
is  confined  to  a  particular  fund  or  descrip- 
tion of  property,  or  some  certain  residuum, 
the  residuary  legatees  will  be  restricted  to 
what  is  particularly  given. 

Same. 

Under  present  statutes,  realty  owned  by 
the  testator  at  the  time  of  his  death  and  not 
otherwise  disposed  of  passes  •wader  a  general 
residuary  clause  if  the  language  is  broad 
enough  to  include  real  estate. 

Same. 

A  general  residuary  bequest  carries  lapsed 
and  void  legacies,  and  property  which  is  the 
subject  of  a  devise  which  fails  by  reason  of 
a  misdescription. 

Same. 

General  words  in  a  residuary  clause  carry 
every  estate  or  interest  of  the  testator  which 
is  not  expressly  or  by  necessary  implication 
excluded  from  its  operation,  as  by  being  dis- 
posed of  in  other  parts  of  tiie  will. 

Meaaing  of  <«AU  the  Rest,  Ra«ld«e,  aad 
Remaladev." 

General  words  in  a  residuary  clause  of  a 
will,  such  as  "all  the  rest,  residue,  and  re- 
mainder," will  embrace  every  species  of  prop- 
erty, real  or  personal,  unless  restricted  by 
the  context,  as  land  can  be  passed  by  such  a 
clause  without  specific  description. 

[See  note  at  end  of  this  case.] 

Property  Falling  Into  Residue  —  In- 
valid Devise; 

Under  Revisal  1006,  f  3142,  providing  that 
unless  a  ixmtrBiy  intent  shall  a|)pear  hy  tkt 
will,  such  real  estate  as  shall  be  oomprised 
or  intended  to  be  eomprised  in  any  devise  in 
such  will,  which  shall  fail  or  be  void  by  rea- 
son of  the  death  of  the  devisee  in  testator'p 
lifetime,  or  by  reason  of  such  devisee  being 
contrary  to  law  or  otherwise  incapable  of 
taking  effect,  shall  be  included  in  the  residu- 
ary devise,  if  any,  where  testaitor's  will  pro- 
vided that  he  gave  and  devised  to  "my  [leav- 
ing a  blank  t^MBoe]"  the  tract  of  land  oti 
whicli  he  resided*  consisting  of  648  acres,  for 
life,  and  after  his  death  to  his  heirs»  therB* 
after  making  a  residuary  bequest  of  any  sur- 
plus over  debts  and  expenses,  it  is  held  that 
the  residuary  legatees  were  entitled  to  the 
land,  whether  it  was  not  devised  at  all  for 
tailure'to  name  a  devisee,  or  whether  it  was 
a  devise  which  failed  because  incapable  of 
taking  effect,  since  if  the  land  was  not  de- 
vised, it  was  part  of  the  residuary  estate 
when  the  will  took  effect,  and  if  it  was  de- 
vised, and  the  devise  was  incapable  of  taking 
effect  for  failure  to  name  the  aevisee,  it  went 
to  the  legatees  by  virtue  of  the  statute. 

Construction  of  Will  —  latent  of  Tea* 
tator. 

A  will  must  be  conptrnc<l  not  by  the  inten- 
tion which  existed  in  testator's*  mind,  but 
according  to  that  which  is  expressed  in  the 
will. 


FjUSDN  r. 

ni  N, 

Appeal  from  Superior  Goart,  Sampson 
eonnty :     Connob,  Judge. 

Action  by  Frank  J.  Faison,  executor  of  L. 
P.  Faison  et  al.,  plaintiffs,  against  F.  F.  Mid- 
dleton  et  al.,  defendants.  From  judgment 
rendered,  defendants  appeal.    Affibmbd. 

[170]  The  suit  was  brought  in  order  that 
the  executor  of  L.  P.  Faiaon  may  be  advised 
MB  to  how  to  execute  to  trusts  declared  in  his 
will^  which  is  as  follows: 

1.  Li.  p.  Faison,  of  the  aforesaid  county  and 
State,  being  of  sound  mind,  but  considering 
the  uncertainty  of  my  earthly  exiatcnee,  do 
make  and  declare  this  my  last  will  and  tes^ 
tament. 

[171]  1.  My  executor,  hereinafter  named, 
shall  give  my  body  a  decent  burial,  suitable 
to  the  wishes  of  my  friends  and  relatives,  and 
pay  all  funeral  expenses,  together  with  my 
just  debts,  out  of  the  first  money  which  may 
i-ome  into  his  hands  belonging  to  my  es- 
tate. 

2.  Give  and  devise  to  my  .  .  .  tbc  tract 
of  land  on  which  I  now  reside,  containing  648 
acres,  for  his  natural  life,  and  after  his  death 
to  his  heirs. 

3.  My  will  and  desire  is  that  all  of  the  resi- 
due of  my  estate  shall  be  sold  and  the  debts 
•wing  to  me  collected,  and  if  there  should  be 
any  surplus  over  and  above  the  payment  of 
debts  and  expenses,  that  such  surplus  be 
equally  divided  and  paid  over  to  my  nephew 
L.  P.  Faison,  Mary  B.  Pigford,  and  Bettie 
Baunaan,  Mary  Haywood  Middleton,  Willie  A. 
Middleton,  Jennie  Middleton. 

4.  I  hereby  constitute  and  appoint  brother 
9.  J.  Faison  my  lawful  executor,  to  all  in- 
tents and  purposes,  to  execute  this  my  last 
will  and  testament,  according  to  the  true  in- 
tent and  meaning  of  the  same,  and  every  part 
and  clause  thereof,  hereby  revoking  and  de- 
claring utterly  void  all  other  wills  and  testa- 
ments  by  me  heretofore  made^ 

In  witness  whereof  I,  the  said  L.  P.  Faison, 
do  hereunto  set  my  hand  and  seal  this 
day. 

L.  P.  Faisoit.     [seal] 

The  prinolpal  question  propounded  to  the 
court  is  whether  the  tract  of  land  containing 
64S  acres,  and  mentioned  in  the  second  sec- 
tion of  the  will,  goes  to  the  heirs  or  next  of 
kin,  as  undisposed  of  property,  or  is  included 
in  the  residuary  clause,  there  being  no  devisee 
named  in  said  second  section.  The  court  was 
of  opinion  that  it  was  embraced  by  the  residu- 
ary clause,  and  adjudged  that  it  be  sold  by 
the  executor  and  the  proceeds  applied  and  the 
surplus  thereof  divided  as  directed  in  the 
third  section  of  the  will.  Defendants  ap- 
pealed. 
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Butler  d  Herring  for  appellants. 

Chmdy  d  OrtUuum  and  S.  B,  FmiBon  for 

appellees. 

Walkeb,  J.  {after  stating  the  facta). — The 
contention  of  the  plaintiffs  is  that  the  648 
acres  of  land  described  In  tlie  second  section 
of  the  will  falls  into  the  residue,  which  in 
law  embraces  all  property,  both  real  and  per- 
sonal, not  otherwise  disposed  oU  while  the 
defendants  say  that  the  testator  died  intesr 
tate  as  to  the  said  land,  and  it,  therefore, 
descends  to  them  as  his  heirs.  We  are  of  the 
opinion  that  the  ruling  of  Judge  Connor  was 
the  correct  one.  A  few  general  principles, 
gathered  from  the  text- writers  and  decisions 
upon  the  scope  and  effect  of  residuary  clauses 
will  throw  much  light  upon  the  question  pre- 
sented to  us  and  aid  in  our  investigation 
of  it. 

"Residue''  meaning  that  which  remains,  no 
particular  mode  of  expression  is  necessary  to 
constitute  a  residuary  clause.  The  words 
"rest,"  [172]  "residue,"  or  **remainder"  are 
commonly  used  in  the  residuary  clause,  whose 
natural  position  is  at  the  end  of  the  disposing 
portion  of  the  will;  but  all  that  is  necessary 
is  an  adequate  designation  of  what  has  not 
otherwise  been  disposed  of,  and  the  fact  that 
a  provision  so  operating  is  not  called  the 
residuary  clause  is  immaterial.  It  is  a  gen- 
eral rule  always  to  construe  a  residuary 
clause  so  as  to  prevent  an  intestacy  as  re- 
gards any  part  of  the  testator's  estate,  unless 
there  is  an  apparent  intention  to  the  contrary. 
Consequently,  where  the  will  contains  a  gen- 
eral residuary  clause,  in  order  to  exclude  a 
particular  thing  belonging  to  the  testator, 
and  not  otherwise  disposed  of,  a  plain  and 
unequivocal  intention  on  the  part  of  the  tes- 
tator to  exclude  that  property  from  the  oper* 
ation  of  the  clause  must  be  manifested;  an 
ambiguous  residuary  clause  being  construed 
broadly  rather  than  narrowly.  Bnt  where  it 
is  manifest,  from  the  expressed  words  of  the 
will,  that  the  gilt  of  the  residuum  is  con- 
fined to  that  of  a  particular  fund  or  descrip- 
tion of  property,  or  to  some  certain  residuum, 
the  residuary  legatees  will  be  restricted  to 
what  is  thus  particularly  given.  General 
words  in  a  residuary  clause  carry  every  es* 
tate  or  interest  of  the  testator  which  is  not 
expressly  or  by  necessary  implication  exclude 
ed  from  its  operati<m.  A  general  residuary 
clause  will  cover  everything  which  is  not 
otherwise  well  disposed  of  in  other  parts  of 
the  will.  It  includes  property  excepted  from 
other  gifts,  but  not  property  otherwise  dis- 
posed of  by  will.  General  words  in  a  residu- 
ary clause,  such  as  "all  the  rest,  residue,  and 
remainder"  of  testator's  estate,  will  embracs 
every  species  of  property,  whether  real  or 
personal,  unless  restricted  by  the  context. 
Land  can  be  passed  by  the  residvary  clause 


74 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


withoit  a  specific  description.  While  prior 
to  modern  legislation  the  operation  of  a  re- 
siduary clause  upon  realty  differed  materially 
from  its  operation  on  personalty,  owing  to 
the  testator's  inability  to  devise  subsequently 
acquired  realty,  and  to  the  rule  that  the  heirs 
should  be  favored  at  the  expense  of  a  devisee, 
which  led  to  intestacy  in  the  case  of  lapsed 
devises,  under  the  present  statutes  the  realty 
owned  by  the  testator  at  the  time  of  his  death, 
and  not  otherwise  disposed  of,  passes  under 
a  general  residuary  clause  whose  language  is 
broad  enough  to  include  real  estate.  A  gen- 
eral residuary  bequest  carries  lapsed  and  void 
legacies,  and  property  which  is  the  subject 
of  a  devise  which  fails  by  reason  of  a  mis- 
description. 40  Cyc.  1563  to  1570;  Gardner 
on  Wills,  418.  It  is  provided  by  statute  that 
"Unless  a  contrary  intent  ediall  appear  by  the 
will,  such  real  estate  or  interest  therein  as 
shall  be  comprised  or  intended  to  be  com- 
prised in  any  devise  in  such  will  contained^ 
which  shall  fail  or  be  void  by  reason  of  the 
death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise  being 
contrary  to  law,  or  otherwise  incapable  of 
taking  effect,  shall  be  included  in  the  residu- 
ary devise  (if  any)  contained  in  such  will." 
Acts  of  1844,  ch.  88,  sec.  4;  Revisal,  sec.  3142. 
If  we  regard  item  2  aa  no  devise  at  all,  be- 
cause  [173]  no  devisee  is  named  therein,  or  a« 
a  devise  which  has  failed  because  incapable 
of  taking  effect,  we  think  the  judgment  of  the 
court  was  correct. 

If  the  tract  of  648  acres  was  not  devised, 
it  constituted  a  part  of  the  testator's  estate 
at  his  death,  when  his  will  took  effect;  and 
if  it  was  devised,  and  the  devise  is  incapable 
of  taking  effect,  then  it  goes  to  the  plaintiffs 
as  a  part -of  the  residue  under  and  by  force 
of  the  statute.  What  the  construction  of  this 
will  would  be  if  it  were  not  for  the  above 
enactment  we  need  not  say,  but  it  is  clear, 
we  think,  that  the  statute  gives  the  land  in 
question  to  the  plaintiffs,  and  similar  stat- 
utes have  been  so  construed  in  other  States: 
"A  general  residuary  clause  carries  property 
a  devise  of  which  has  failed  by  reason  of 
misdescription.'*  Eckford  v.  Eckford  (la.) 
.53  N.  W.  345.  "Where  a  testatrix,  by  mis- 
take, recited  that  she  had  settled  a  partieu* 
lar  property  upon  a  certain  person,  which 
was  not  the  fact,  the  property  being  still  at 
her  disposal,  and  the  will  contained  a  residu- 
ary bequest,  the  property  mentioned  as  hav- 
ing been  settled  passes  to  the  residuary  lega- 
tee." Gardner  on  Wills,  418;  In  re  Bagot 
[1893]  3  Ch.  D.  (Eng.)  348.  It  was  said 
in  the  case  last  cited:  ''One  must  bear  this 
in  mind,  that  there  is  a  great  difference  be- 
tween the  view  from  which  one  approaches 
any  specific  gift  and  the  view  from  which 
one  approaches  a  residuary  gift  for  the  pur^ 
poses  of  oonstruction.    In  order  to  ascertain 


what  is  given,  or  whether  any  particular 
thing  is  well  given,  by  a  specific  gift,  you 
must  look  to  see  whether  that  particular 
item  is  included.  The  question  is  whether  it 
is  included  or  not;  but  once  given  a  residuary 
gift  large  enough  in  its  language  to  compre- 
hend residue,  the  question  is,  not  what  is 
included,  but  what  is  excluded ;  and  you  must 
find  words  sufficiently  large,  sufiSciently  defi- 
nite, sufiSciently  distinct,  to  enable  you  to 
say  that  some  item  Is  exelnded»  so  that,  to 
use  the  language  of  one  of  thei  auliioritiea, 
what  hitherto  has  purported  to  be  the  residu- 
ary gift  is  reduced  to  the  level  of  a  specific 
gift,  and  ceases  to  be  a  residuary  gift."  The 
following  expression,  having  the  same  force 
and  effect  as  that  quoted,  was  used  in  Hosea 
V.  Skinner,  32  Misc.  653,  67  N.  Y.  S.  529: 
"The  law  does  not  favor  a  condition  of  intes- 
tacy, and  the  courts  are,  therefore,  slow  to 
adopt  a  construction  which  would  lead  to 
any  such  result  in  whole  or  in  part.  In  this 
ease  the  residuary  clause  is  as  broad  and 
sweeping  as  any  such  -  provision  well  could 
be,  and,  under  familiar  principles,  embraces 
all  personal  property  of  which  the  testator 
was  possessed  at  the  time  of  his  death  tliat 
had  not  been  elsewhere  in  his  will  effectively 
disposed  of."  "We  should,  if  possible,  give 
to  the  language  of  the  testator  a  coustruction 
which  will  render  the  instrument  operative 
rather  than  invalid,  and  an  interpretation 
that  will  produce  intestacy  as  to  any  part 
of  the  estate  is  to  be  avoided^  if  possible." 
Meeks  v.  Meeks,  161  N.  Y.  70,  55  N.  R.  278. 
"A  general  residuary  clause  includes  in  its 
gift  any  property  or  interest  in  the  will 
which,  for  any  reason,  eventually  falls  into 
the  general  residue.  [174]  It  will  include 
legacies  which  were  originally  void,  either  be- 
cause the  disposition  was  illegal  or  because 
for  any  other  reason  it  was  impossible  that 
it  should  take  effect;  and  it  includes  such 
legacies  as  may  lapse  by  events  subsequent 
to  the  making  of  the  will.  It  operates  to 
transfer  to  the  residuary  legatee  such  por- 
tion of  his  property  as  the  testator  has  not 
perfectly  disposed  of.  No  one  supposes  that 
he  has  failed  in  his  intention  to  dispose  of 
all  of  his  property  by  his  will,  and  the  courts 
should  endeavor  to  make  out  such  an  inten- 
tion and  to  uphold  the  testamentary  plan,  so 
that  the  testator  may  not,  as  to  some  of  his 
estate,  have  died  intestate.  We  think,  in  the 
present  case,  that  the  testatrix  has  expressed 
herself  with  absolute  clearness  in  making  a 
general  residuary  disposition  of  her  property, 
and  that  it  carries  with  it  everything  of 
which  she  died  possessed  and  which  was  not 
otherwise  effectuallv  disposed  of."  Riker  v. 
Cornwell,  113  N.  Y.  124,  20  N.  E.  602.  It 
was  said  in  Floyd  v.  Carow,  88  N.  Y.  568, 
that  "a  general  residuary  devise  carries  every 
real   interest,  whether  known   or  unknown^ 
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immediate  or  remote,  unless  it  ia  manifestly 
excluded.  The  intention  to  include  is  pre- 
sumed, and  an  intention  to  exclude  must  ap- 
pear from  other  parts  of  the  will,  or  the  re- 
siduary devisee  will  take."  Gardner  on  Wills, 
p.  418,  states  the  same  rule. 

We  must  construe  this  will  not  by  the  in- 
tention which  existed  in  the  mind  of  the  tes- 
tator, but  according  to  that  which  is  ex- 
pressed in  the  will.  We  should  eschew  mere 
conjecture  and  gather  the  meaning  only  from 
the  words.  Smith  v.  Bell,  6  Pet.  74,  8  U.  S. 
(L.  ed.)  322.  The  language  of  this  will 
clearly  indicates  a  purpose  to  dispose  of  all 
the  testator's  property.  The  statute  of  1844 
was  enacted  for  the  very  reason  that  under 
the  former  rule  such  an  intention  would,  per- 
haps, be  disappointed,  and,  therefore,  it  was 
broadly  conceived  and  comprehensively  word- 
ed, and  it  was  intended  that  the  * 'residue" 
should  include  all  the  estate  of  the  testator 
which  he  owned  at  his  death,  when  the  will 
took  effect,  including  any  devise  which  had 
lapsed,  beeome  void,  or  otherwise  incapable  of 
taking  effect.  "In  order  that  a  beneficiary 
may  take  under  a  will,  he  must  be  desig- 
nated therein,  either  by  name  or  by  descrip- 
tion, with  such  certainty  that  be  can  be 
readily  identified,  and  distinguished  from 
every  other  person;  otherwise  the  devise  or 
bequest  is  void  for  uncertainty"  40  Cyc. 
1445.  If  this  be  so,  then  the  failure  to  name 
a  devisee  would  bring  this  case  fairly  within 
the  terms  of  thie  statute  as  to  void  devises  or 
those  incapable  of  taking  effect.  The  testator 
doubtless  intended  to  insert  the  name  of  a 
devisee:  but  having  failed  to  do  so,  the  devise 
failed  or  became  void  and  of  no  effect.  In  the 
Case  of  In  re  Miller,  161  N.  Y.  71,  77,  65 
X.  E.  385;  Gardner  on  Wills,  p.  419.  The 
object  of  the  statute  and  the  change  from  the 
old  law  is  well  stated  in  Schouler  on  Wills, 
sec.  521 :  "As  for  a  residuary  or  general  de- 
vise of  real  estate,  the  rule  has  not  corre- 
sponded in  construction  to  that  of  the  resid- 
uary bequest.  [176]  In  the  first  place,  the 
old  law  permitting  a  testator  to  devise  only 
the  real  estate  to  which  he  was  actually  en- 
titled when  the  will  was  made,  and  none  ac- 
quired subsequently,  it  followed  that  the 
devise,  however  general  in  terms,  was  in 
pffect  specific;  or  rather  it  disposed  specific- 
ally of  what  was  not  already  expressed  to  be 
given  by  the  will.  On  general  principle,  the 
heir  at  law  was  favored  as  much  as  possible, 
even  to  the  detriment  of  a  residuary  devisee; 
the  heir  and  not  the  residuary  legatee  took 
the  advantage;  and,  in  fact,  whether  a  demise 
lapsed  or  was  void  tub  initio,  the  residuary 
devise  did  not  absorb  it.  This  rule  ban  pro- 
duced some  refinements  of  construction  which 
are  no  longer  of  much  consequence;  for  mod- 
em legislation  both  in  England  and  America 
puts  personal  and  real  estate  on  substantially 
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the  same  footing  in  this  respset,  treating  both 
lapsed  and  void  devises  as  accruing  prima 
facte  to  the  residuary  fund;  so  that  conse- 
quently the  residuary  devisee  or  legatee  shall 
take  the  easeitial  benefit  unless  the  will  dis- 
closes an  intent  to  the  contrary.  Moreover, 
in  England  and  our  several  States  after- 
acquired  real  estate  may  pass  by  a  will,  and 
the  instrument  may  speak  with  reference  to 
all  property,  real  or  personal,  as  of  the  date 
when  it  comes  into  operation,  or,  in  other 
words,  when  the  testator  dies.  Under  the 
statute  policy,  therefore,  which  applies  to 
wills  made  within  the  last  haif-century  or 
more,  the  analogies  of  legacies  and  devises 
fairly  harmonize  in  construction  so  far  as 
residuai-y  gifts  are  concerned.  The  intention 
to  carry  lapsed  and  void  devises,  as  well  as 
estate  undisposed  of,  to  the  residuary  devisee 
is  not  to  be  defeated  in  construction  be  ex- 
pressions like  ''all  other  land"  or  "all  land 
not  hereinbefore  devised." 

The  case  of  Lea  v.  Brown,  56  N.  C.  141, 
cited  by  defendant,  is  apparently  against  the 
view  we  have  taken,  but  it  was  criticised,  if 
not  overruled,  in  Saunders  v.  Saunders,  108 
N.  C.  327,  12  S.  E.  909,  for  the  reason  that 
tlie  learned  Chief  Justice  had  evidentlv  over- 
looked  the  statute  (Laws  1844,  ch.  88;  Rev. 
Code,  ch.  119,  sec.  8,  Revisal,  3142),  or  be- 
cause the  residuary  clause  itself  may  have 
been  so  worded  as  to  exclude  the  idea  that 
the  testator  intended  that  it  should  include 
the  particular  property.  Nor  does  the  ease 
of  Holton  V.  Jones,  133  N.  C.  399,  45  S.  E. 
765,  apply,  as  there  a  contrary  intention  was 
olearly  expressed  in  the  will. 

Onr  opinion  is  that  the  ease  is  governed  by 
the  terms  of  the  statute,  and  the  conclusion 
.    of  the  court  is  therefore  sudtatned. 

Affirmed. 

HOTR 


Meaning  of  *<Air'  as  Used  in  Will  in 
GonaeotioA    with    '"Best,"    '^Residne, 
or  ^'Remainder.*' 


»♦ 


Generallv,  76. 

"All  the  Residue  and  Remainder,"  76. 

"All  the  Rest  and  Residue,"  76. 

"All  the  Rest."   77. 

"All  the  Residue,"  77. 

"All  the  Remainder,"  78. 


Generally, 

It  is  said  in  the  reported  case  that  general 
words  in  a  residuarj'  clause  carry  ever^'  es- 
tate or  interest  of  the  testator  which  is  not 
expressly  or  by  necessary  implication  exclud- 
ed from  its  operation,  and  that  a  general 
residuary  clause  will  cover  everything  which 
is  not  otherwise   well  disposed  of  in  other 
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parts  of  the  will.  And  it  is  held  that  general 
words  in  a  residuary  clause  such  as  "all  the 
rest,  residue,  and  remainder''  of  the  teslator^s 
estate,  will  embrace  every  species  of  property, 
whether  real  or  personal,  unless  restrainedly 
the  context.  This  holding  is  supported  by  a 
number  of  cases.  In  re  Granniss,  142  Cal.  1, 
76  Pac.  324;  Powell  v.  Wood,  149  N.  C.  235, 
82  8.  E.  1071;  Mills  v.  Tompkins,  110  App. 
Div.  212,  97  N.  Y.  S.  9;  Hackett  v.  Com. 
102  Pa.  St.  505;  Jeremy's  Estate,  178  Pa. 
St.  477,  35  Atl.  847;  Cruger  v.  Heyward,  2 
DesauB.  (S.  C.)  422.  Thus  in  the  case  of 
in  re  Granniss,  supra,  it  was  said:  ''It  will 
be  seen  by  the  second  clause,  or  item,  in  the 
will  that  the  testator  says:  'I  give  unto  my 
daughter,  Harriett  Granniss  Center,  all  of  the 
rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  and  wherever  situated.' 
The  declaration  of  the  testator  in  the  fourth 
item  of  the  will,  that  all  his  estate  therein 
devised  is  liis  separate  property,  and  was  the 
community  property  of  his  first  wife  and 
himself,  does  not  qualify  or  impair  the  lan- 
guage used  in  the  second  item  or  clause  of 
the  will,  wherein  it  is  declared  that  he  gives, 
all  the  residue  of  his  estate  to  his  daughter. 
Whether  he  is  correct  in  his  opinion  that  all 
his  estate  at  that  period  was  the  community 
property  of  himself  and  his  first  wife  is  quite 
inunaterial  and  does  not  affect  or  control  the 
previous  express  and  emphatic  clause  of  his 
will,  wherein  he. gives  'all  of  the  rest,  residue 
and  remainder'  of  his  estate  to  his  daughter. 
.  .  .  The  gift  and  bequest  to  his  daughter 
in  the  second  clause  is  explicit,  and  without 
any  words  of  limitation  or  qualification,  and 
all  the  authorities  agree  that  when  the  abso- 
lute estate  has  been  conveyed  in  one  clause 
of  the  will  it  will  not  be  cut  down  or  limited 
by  subsequent  words,  except  such  as  indicate 
as  clear  an  intention  as  would  the  words 
used  in  creating  the  estate.  Words  which 
merely  raise  a  doubt  or  suggest  an  inference 
will  not  affect  the  estate  thus  conveyed,  and 
any  doubt  which  may  be  suggested  by  reason 
of  such  subsequent  words  must  be  resolved  in 
favor  of  the  estate  first  conveyed. 
What  was  said  by  the  testator  in  item  fourth 
of  the  will  cannot  control  or  in  any  way 
affect  the  plain  and  explicit  declaration  con- 
tained in  the  second,  wherein  he  declares  that 
all  of  the  rest,  residue,  and  remainder  of  his 
estate,  both  real  and  personal,  and  wherever 
situated,  goes  to  his  daughter,  Harriet  Gran- 
niss Center." 

In  Jeremy's  Estate,  178  Pa.  St.  477,  35 
Atl.  847,  the  court  construed  a  will  contain- 
ing clauses  reading  as  follows:  "Third.  I 
give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and 
personal,  to  my  beloved  wife  Kate  Jeremy 
for  and  during  her  natural  life.  Fourth. 
After  the  death  of  my  wife  Kate  Jeremy  the 


estate  to  be  held  in  trust  lor  my  two  nisoes, 
Bessie  and  June  Jeremy,  ^daughters  of  my 
brothers  Will  M.  and  Alfred  H.  Jeremy,  share 
and  share  alike."  It  was  said:  "Had  this 
testator's  disposition  of  his  residuary  estate 
stopped  with  the  words  'share  and  share 
alike'  there  could  have  been  no  doubt  but 
that  his  nieces  would  have  taken  an  absolute 
beneficial  interest  in  the  remainder.  His  de- 
clared purpose  was  to  dispose  of  'all'  his 
residuary  'estate,'  and  therefore  of  'all'  that 
he  had  both  in  quantity  and  quality:  Busby 
V.  Busby,  1  Dall.  (Pa.)*  228  [1  U.  S.  (L.  ed.) 
Ill],  'I  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estatei,  both  real 
and  personal,'  said  testator,  'to  my  beloved 
wife,  Kate  Jeremy,  for  and  during  her  natu- 
ral life,'  and  'after  the  death  of  my  wife 
.  .  .  the  estate  to  be  held  in  trust  for  my 
two  nieces  .  .  .  share  and  share  alike.' 
This  plainly  made  a  complete  disposition  of 
'all'  the  residuary  estate." 

But  it  seems  that  a  gift  in  general  words 
of  all  the  rest  and  residue  of  the  property  of 
the  testator  may  be  confined  to  a  particular 
class  of  property  where  by  a  specific  enumera- 
tion of  property  the  intent  to  dispose  of  that 
class  of  property  alone  is  shown.  McChesney 
V.  Bruce,  1  Md.  344;  Bullard  v.  Goffe,  20 
Pick.  (Mass.)  262;  Perry  v.  High,  3  Head 
(Tenn.)  349.  Compare  La  Rougetel  v.  Hann, 
es  N.  H.  472,  3  Atl.  746. 

**AU  the  BeMdue  and  Refntdnder,** 

The  same  comprehensive  effect  as  embrac- 
ing property  of  every  kind  given  as  herein- 
before stated  to  the  words  "all  the  rest,  resi- 
due, and  remainder"  is  given  to  the  words 
"all  the  residue  and  remainder."  Phelps  v. 
Bobbins,  40  Conn.  260;  Grant  v.  Bodwell, 
78  Me.  460,  7  Atl.  12;  Parker  v.  Parker, 
6  Mete.  (Mass.)  134;  Perry  v.  Hunter,  2 
R.  I.  80.  A  devise  of  "all  the  residue 
and  remainder"  of  the  testator's  real  estate 
will  pass  an  estate  in  fee  simple.  Parker  v. 
Parker,  6  Mete.  (Mass.)  134.  And  so  it  will 
pass  all  the  remaining  property  whether 
known  or  unknown.  Perry  v.  Hunter,  2  R.  1. 
80.  Similarly  it  will  pass  property  received 
before  or  after  the  testator's  death.  Grant  r. 
Bodwell,  78  Me.  460,  7  Atl.  12. 

"All  the  Beat  and  Residue/* 

A  gift  of  "all  the  rest  and  residue"  of  the 
testator's  property  is  broad  enough  to  em- 
brace all  of  the  property  not  otherwise  dis- 
posed of  by  the  will.  Doe  v.  Langlands,  14 
East.  (Eng.)  370;  Doe  v.  Chapman,  1  H.  Bl. 
(Eng.)  223;  Keller  v.  Gay  lor,  40  Conn.  343; 
Chapman  v.  Chick,  81  Me.  109,  16  Atl.  407; 
Bullard  v.  Goffe.  20  Pick.  (Mass.)  262; 
Prowitt  V.  Rodnan,  37  N.  Y.  42;  Smith  ▼. 
Smith,  17  Grat.  (Va.)  268. 
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But  in  Johnson  t.  Stanton,  90  Ck)nn.  297, 
H  appeared  that  a  will  directed  the  executor 
to  invest  and  hold  a  certain  sum  for  the 
benefit  of  the  testator's  widow  during  her 
life,  the  fund  at  the  decease  of  the  widow  to 
be  paid  to  the  father  of  the  testator,  or  in 
ease  of  the  father's  decease  before  the  widow, 
the  fund  was  to  go  to  the  person  appointed 
by  the  will  of  the  father.  The  will  further 
provided  that  "all  the  rest  and  residue"  of 
the  estate  was  to  go  to  his  father.  The 
father  died  before  the  widow  without  exer- 
cising the  power  of  appointment.  It  was  held 
that  the  fund  on  the  decease  of  the  widow 
did  not  pass,  under  the  last,  clause  of  the  will. 
The  court  said:  "Zachariah  Huntington 
was  also  the  residuary  legatee  under  his  son's 
will,  and  the  general  words  of  this  clause  are 
undoubtedly  comprehensive  enough  to  include 
any  interest  in  the  fund  not  previously  dis- 
posed of  in  the  will.  Was  this  clause  in- 
tended to  pass  any  contingent  interest  in  this 
fand  to  his  lather?  We  think  he  did  not  in 
that  clause  contemplate  this  fund.  The  gen- 
era! words  are  used  for  the  purpose  of  pass- 
ing the  property  which  he  had  not  specifically 
devised.  It  is,  of  course,  a  question  of  inten- 
tion to  be  gathered  from  the  whole  will,  and 
such  general  words  cannot  be  allowed  mate- 
riaily  to  alter  other  express  provisions  of  the 
will,  introduced  in  respect  to  this  fund  when 
be  had  it  under  consideration.  Hia  will  is 
very  explicit  and  preeise  in  respect  to  the 
disposition  of  this  fund.  He  directs  it  to  be 
held  upon  certain  trusts  and  uses,  and  he 
expressly  excludes  any  other.  He  then  gives 
it  to  his  father  only  in  case  of  his  surviving 
his  widow,  but  gives  him  a  power  of  appoint- 
ment in  the  event  of  his  not  surviving  her. 
But  if  the  residuary  clause  should  be  held 
to  be  operative,  these  provisions  would  be 
wholly  nugatory.  The  contingent  interest, 
carefully  specified,  would,  immediately  on  the 
taking  effect  of  the  will,  become  a  vested  in- 
terest in  Zachariah;  and  the  power  of  ap- 
pointment by  will  would  be  useless  or  nuga- 
tory, as  he  would  have  the  higher  power  of 
disposing  of  it  in  any  manner  that  he  pleased ; 
and  it  might  he  taken  for  his  debts.  In  other 
words,  if  he  could  be  permitted  to  take  tiie 
fund  under  the  residuary  clause,  he  would 
take  it  absolutely,  only  subject  to  the  life 
estate  of  his  son'a  widow  in  tlie  inconiCj 
whereas  the  precise  terms  in  which  only  a 
contingent  interest  is  given  to  him  in  ity 
with  a  power  of  appointment  by  will,  in  the 
event  of  his  not  surviving  the  widow,  shows 
a  clear  intention  in  the  testator  that  he 
should  not  take  it  absolutely.  The  general 
words  of  the  residuary  clause  are  therefore 
plainly  repugnant  to  the  special  provisions 
in  respect  to  this  fund.  They  appear  to  us 
therefore  as  only  intended  to  operate  on  other 
property." 


MIDDLETOJI. 

Car,  no. 


77 


"AM  the  ResW 


It  has  been  held  that  a  gift  of  ''all  the 
rest"  of  the  testator's  estate  embraced  his 
entire  interest  in  everything  that  he  owned 
that  was  not  otherwise  disposed  of  in  the 
will.  Welsh  ▼.  Gist,  101  Md.  606,  61  Atl. 
665;  Attree  ▼.  Attree,  L.  R.  11  £q.  <Eng.) 
280.  Thus  in  the  case  last  cited,  it  was 
said:  "I  am  of  opinion  that  the  words  'all 
the  rest'  include  all  the  rest  of  the  property, 
real  as  well  as  personal.  The  testatrix  here 
gives  a  house  and  garden  which  are  leasehold, 
and  various  l^acies,  and  then  deals  with  'all 
the  rest.'  If  she  had  instructed  any  one  to 
prepare  her  will,  and  had  directed  that,  after 
certain  bequests,  'all  the  rest'  should  be  given 
to  the  persons  named,  she  would  naturally 
be  understood  to  mean  all  the  rest  of  her 
property,  of  whatever  kind.  There  will  be 
a  declaration  that  her  real  estate  passed  un- 
der the  will." 

In  the  case  of  In  re  Pringle,  17  Ch.  D. 
(Eng.)  819,  it  was  held  that  a  gift  of  ''all 
the  rest  of  my  money  however  invested  .  .  . 
under  deduction  of  £550  to  be  paid  to  each 
of  my  executors"  was  a  residuary  gift  of  per- 
sonal estate  of  the  testator. 

But  in  Wright  v.  Denn,  10  Wheat.  204,  6 
U.  S.  (L.  ed.)  306,  it  was  held  that  a  devise 
of  "all  the  rest"  of  the  testator's  lands  did 
not  of  itself  import  a  devise  of  the  fee  but 
only  a  life  estate  in  the  lands  devised. 

In  Graydon  v.  Graydon,  23  N.  J.  Eq.  229, 
the  will  construed  after  authorizing  the  ex- 
ecutors to  sell  the  real  estate,  and  expressly 
leaving  the  sale  to  their  discretion  directed 
that  '*all  the  rest"  of  the  estate  not  already 
in  money  or  securities  was  to  be  converted 
into  money  and  invested.  The  court  said: 
"The  words  'all  the  rest,'  ex  vi  termini,  ex- 
clude the  real  estate  which  he  had  just  pro- 
vided for." 

<'^U  the  Beaidue.'* 

A  gift  of  "all  the  residue"  of  a  testator's 
property  is  broad  enough  to  carry  all  the 
property  not  otherwise  disposed  of  by  the 
will,  unless  the  intent  to  be  gathered  from 
the  instrument  indicates  that  all  the  remain- 
ing property  is  not  to  be  included.  Warner 
V.  Willard,  54  Conn.  470,  9  Atl.  136;  Hale  v. 
Hale,  125  HI.  399,  17  N.  E.  470;  McChesney 
V.  Bruce,  1  Md.  344;  Howland  v.  Union  Theo- 
logical Seminary,  5  N.  Y.  193;  Williams  v. 
Brice,  201  Pa.  St.  595,  51  Atl.  376.  Thus  in 
Warner  v.  Willard,  supra,  the  will  construed 
provided  that  the  wife  of  the  testator  should 
have  the  use  of  the  real  estate  during  her 
life.  After  making  several  other  bequests  the 
wife  was  given  "all  the  residue"  of  the  estate 
of  every  kind.  The  court  said:  "The  residue 
of  the  estate  of  course  includes  the  .fee  of  the 
real  estate,  of  which  only  the  life  use  had 
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been  given  by  the  flr&t  clause  and  which  had 
not  been  disposed  of  by  any  other  clause  of 
tlie  will,  unless  from  the  whole  will  we  can 
gather  the  intent  of  the  testator  not  to  in- 
clude it.  .  .  .  It  is  difficult  to  discover  any 
reason  why  the  testator  should  have  given 
his  wife  a  life  estate,  only,  in  the  first  clause 
of  the  will,  and  the  fee  of  the  same  real  estate 
by  the  residuary  clause.  But  the  question 
for  us  to  consider  is  not  why  he  did  wliat 
he  did,  but  simply  what  has  he  in  fact  done. 
We  must  look  for  his  intention  only  in  the 
will  itself,  and  in  that  he  has  expressed  him- 
self in  language  free  from  all  ambiguity.  He 
not  only  speaks  of  *all  of  the  residue,'  but  of 
'all  the  residue  of  my  estate  of  whatever 
name  or  kind.'  It  would  hardly  be  impossible 
for  language  to  be  more  comprehensive." 

But  in  BuUard  v.  Goffe,  20  Pick.  (Mass.) 
252,  the  will  construed  after  providing  £or 
the  disposition  of  personal  chattels  only  con- 
tained a  gift  of  "all  the  residue  of  my  furni- 
ture and  estate  whatever  and  wherever  it 
may  be."  It  was  held  that  the  clause  did  not 
dispose  of  the  testator's  real  estate.  To  the 
same  effect  see  McChesney  v.  Bruce,  1  Md. 
344. 

**All  the  Remainder.** 

A  gift  of  "all  the  remainder"  of  the  estate, 
both  real  and  personal,  of  the  testator  is  a 
valid  devise  of  real  property  in  fee  simple. 
Hacker  v.  Hacker,  163  App.  Div.  270,  138 
N.  Y.  S.  194,  reversing  75  Misc.  380,  133  N. 
Y.  S.  266.  See  also  Roe  v.  Pattison,  16  East 
(Eng.)  221. 

But  in  Perry  v.  High,  3  Head  (Tcnn.) 
349,  it  appeared  that  there  was  a  gift  of 
"all  the  remainder  of  property,  consisting 
of  money,  notes,  accounts,  stock  of  every 
kind,  crop  on  hand,  or  growing,  farming 
utensils  of  every  kind,  after  satisfying  the 
demands  hereinbefore  provided."  In  con- 
struing the  gift  the  court  said:  "It  is  true, 
the  words  'all  the  remainder  of  property,' 
unless  qualified  by  something  else,  would 
carry  everything  not  previously  disposed  of. 
But  here,  after  these  general  words,  the  tes- 
tator gives  a  precise  description  of  the  spe- 
cific things  given,  and  of  all  of  them,  to  wit, 
consisting  of  money,  notes,  accounts,  stock  of 
every  kind,  crop  on  hand,  or  growing,  and 
farming  utensils  of  every  kind.  This  enu- 
meration qualifies  the  force  of  the  general 
words,  and  restricts  the  residuary  clause  to 
the  very  things  specified." 


T.  S.  HZLIi  COBCPAXT 

V. 

UNITBD  STATES  FIDEIiITT  AND 
6UARAKTT  COBIFAinr. 

Illinois  Supreme  Court — December  16,  1914. 

2eS  III.  5a4;  107  y.  B.  19^. 


Bankraptoj  —  R#o«iT«r  -«  Appli««tiom 
for  Appolnta&oiit  —  Poraoaa  EatitloA 
to  Apply. 

Under  Bankr.  Act  of  July  1,  1898,  c.  541, 
§  59b,  30  Stat.  561  (1  Fed.  St.  Ann.  2d  ed. 
990),  providing  that  three  or  more  creditors 
may  file  a  petition  to  have  a  debtor  adjudged 
a  bankrupt,  and  section  2,  cl.  3  (1  Fed.  St. 
Ann.  2d  ed.  552 ) ,  authorizing  courts  of  bank- 
ruptcy to  appoint  receivers  upon  the  applica- 
tion of  parties  in  interest,  if  necessary  for 
the  preservation  of  th«  estate,  to  take  charge 
of  tne  property  of  the  bankrupt  after  the 
filing  of  the  petition  and  until  it  is  dismissed, 
or  Uie  trustee  has  qualified,  an  application 
for  the  appointment  of  a  receiver  is  sepa- 
rate and  distinct  from,  and  ancillary  to,  the 
proceedings  in  bankruptcy,  and  may  be  made 
by  any  creditor  having  a  provable  debt 
against  the  bankrupt  that  would  be  affected 
by  his  discharge,  whether  he  be  one  of  the 
petitioning  creditors  or  not. 

lAwMOktf  •€  ikppllMUit  for  OMto. 

Under  Bankr.  Act,  §  3e  (1  Fed.  St.  Ann. 
2d  ed.  565),  providing  that  when  a  petition 
is  field  to  have  a  person  adjudged  a  bank- 
rupt, and  an  application  is  made  to  take 
charge  of  and  hold  the  property  of  the  alleged 
bankrupt  prior  to  the  adjudication  and  pend- 
ing a  hearing  on  the  petition,  the  appellant 
shall  file  a  bond  with  sureties  conditioned  for 
the  payment,  in  case  the  petition  is  dismissed, 
of  all  costs  and  expenses  and  damages  occa- 
sioned by  the  seizure,  taking,  and  detention  of 
the  property,  and  that  if  such  petition  be  dis- 
missed or  withdrawn  the  respondent  shall  be 
allowed  all  costs,  counsel  fees,  expenses,  and 
damages  occasioned  by  such  seizure,  taking, 
or  detention,  if  no  bond  is  given,  or  if  a  bond 
be  given  and  it  proves  to  be  inadequate,  the 
applicant  for  the  appointment  of  the  receiver 
is  liable,  and  independent  of  the  bond  can  be 
compelled  to  pay  the  coats  and  ezpenses  of 
the  receivership. 

Indemnity  to  Bankmpt, 

Upon  the  appointment  of  a  receiver  on  the 
application  of  a  creditor  of  an  alleged  bank- 
rupt under  Bankr.  Act,  §  2,  cl.  3  (1  Fed. 
St  Ann.  2d  ed.  552),  the  alleged  bankrupt 
can  be  indemnified  only  by  the  provisions  of 
section  3e,  and  the  bond  there  required  to  be 
given  is  the  only  bond  he  can  look  to,  to 
recover  his  damages  and  expenses  upon  the 
discharge  of  tlic  receiver. 

Requiring:  Additional  Bond. 

If  at  any  time  it  becomes  Apparent  that  a 
bond  given  upon  the  application  for  the  ap- 
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pointment  of  a  receiver  in  a  bankruptcy  pro- 
eeediii^  under  Bankr.  Act,  §  3e  (1  Fed.  St. 
Aim.  2d  ed.  565),  is  insufficient  to  indem- 
niSy  the  alleged  bankrupt  for  all  damages 
growing  out  of  the  seizure  and  detention  of 
the  property,  he  has  the  right  to  apply  to  the 
cfjurt  to  require  the  creditor  who  secured  the 
appointment  of  the  receiver  to  give  an  addi- 
tional and  sufficient  bond. 

Wonls  and  Phrases  —  ''AH  Damages.'* 

In  a  bankruptcy  proceeding,  one  of  the  pe* 
tttioning  creditors  applied  for  and  procured 
the  appointment  of  a  receiver.  On  February 
10th  tlie  bankruptcy  petition  was  diismisised. 
On  February  13th  an  appeal  was  allowed 
upon  the  petitioners  giving  bond  in  the  sum 
of  $5,000;  the  bond  reciting  that  if  the  peti- 
tioning creditors  prosecuted  their  appeal  with 
effect  and  answered  "all  damages  and  costs" 
the  obligation  was  to  be  void.  On  February 
14th  an  assignee  under  the  voluntary  assign- 
ment act  applied  to  the  bankruptcy  conn  for 
a  rule  on  the  receiver  to  turn  over  the  propi 
erty  of  the  alleged  bankrupt  to  liioi.  Tliisi 
application  was  denied*  by  an  order  which 
recited  the  fact  that  an  appeal  had  been  al- 
lowed from  the  order  dismissing  the  petition, 
without  prejudice  to  a  renewal  of  the  appli- 
cation if  the  appeal  should  not  be  prosecuted 
with  effect.  It  is  held  that  the  bond  on  ap- 
peal did  not  operate  as  a  supersedeas  bond, 
and  the  snrety  was  not  liable  for  the  hank* 
rupt's  damages  from  the  receivership,  as  there 
was  nothing  to  indicate  that  it  wai^  intended 
that  the  appeal  bond  should  cover  the  ex- 
penses and  damages  occasioned  by  the  con- 
tinuation of  the  receivership,  thc^re  was  no 
occasion  for  a  supersedeas,  as,  the  receivpr 
not  having  been  discharged,  there  was  noth- 
ing to  he  superseded,  the  penalty  of  the  bond 
did  not  in  itself  indicate  that  the  bond  cov- 
ered more  than  the  ordinary  costs  and  ex^ 
penses  of  the  appeal,  especially  as  the  pen- 
alty was  fixed  before  the  application  for  the 
discharge  of  the  receiver  was  made  and  de- 
nied, and  the  expression  In  the  bond,  "all 
damages  and  costs,"  evidently  meant  such 
damages  and  costs  as  were  incidental  to  the 
appeal. 

[See  note  at  end  of  this  ease.] 

B&alumptej  —  RecelTersMp  —  Contiii* 
iftance  PenAii&K  Appeal* 

Where,  in  an  involuntary  bankruptcy  pro- 
ceeding, the  court  on  application  of  one  of 
the  petitioning  creditors  appointed  a  receiver 
and  thereafter  dismissed  the  bankrupt's  peti- 
tion, it  is  within  the  discretion  of  the  bank- 
ruptcy court  to  continue  the  receivership 
pending  an  appeal  to  the  circuit  court  of 
appeals. 

Appeal  from  Branch  B  Appellate  Court, 
First  District. 

Action  by  T.  E.  Hill  Company,  plaintiff, 
against  United  States  Fidelity  and  Guaranty 
Company,  defendant.  Judgment  for  plaintiff 
in  Municipal  Court  of  Chicago:  GK^rMnx, 
Judge.  Judgment  reversed  by  Appellate 
Court.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 


Buellt   Abbey   «6    Williama    and    Fred    W. 
Bentley.  for  appellant. 

John  A.  Bloomingston  for  appellee. 

[535]  Cooke,  J.— On  September  21,  1905, 
.the  Contractors  Supply  and  Equipment  Com- 
pany, W.  J.  Quan  and  the  E.  L.  Uasler  Com- 
pany filed  their  petition  in  the  United  States 
district  court  for  the  northern  district  of 
IlUnois  to  have  appellant,  the  X.  E.  Hill 
Company,  adjudged  a  bankrupt.  On  the  same 
day  the  Contractors  Supply  and  Equipment 
Company,  upon  its  application,  secured  the 
appointment  of  a  receiver,  who  took  posses- 
sion ol  the  property  and  assets  of  appellant. 
On  February  10,  1006,  the  petition  to  have 
appellant  adjudged  a  bankrupt  was  dismissed 
by  the  district  court.  [636]  On  February  13 
an  appeal  was  prayed  from  the  order  dis- 
missing the  petition  to  the  United  States 
circuit  court  of  appeals,  which  was  allowed 
»pon  petitioners  giving  bond  in  the  sura  of 
$5000.  On  February  20  the  appeal  was  per« 
fected  by  the  'filing  and  approval  of  the  bond, 
which  was  signed  by  the  United  States  Fit 
delity  and  Guaranty  Coni|Miny,  the-  appellee 
here,  as  surety.  On  February  13,  the  day 
the  appeal  was  prayed  and  allowed  from 
the  order  dismisasng  the  petition,  WiUiam 
A.  Bither  was  appointed  the  assignee  of  the 
appellant  by  the  county  court  of  Cook  county 
under  the  Voluntary  Assignment  act.  On  the 
following  day,  February  14,  Bither,  aa  sueii 
assignee,  made  application  lor  a  rule  on  the 
receiver  to  turn  over  to  hini  the  property  of 
appellant.  On  February  23  the  district  court 
denied  this  application.  The  United  States 
circuit  court  of  appeals  thereafter  affirmed 
the  order  of  the  district  court  dismissing  the 
petition  to  have  appellant  adjudged  a  bank- 
rupt. Upon  the  appointment  of  the  receiver 
and  the  seizure  of  the  property  of  appellant 
on  the  application  of  the  Contractor  Supply 
and  Equipment  Company  a  bond  was  required 
of  the  applicant,  under  section  ^e  of  the 
Federal  Bankruptcy  act  (1  Fed.  St  Ann.  2d 
ed.  565)  in  the  sura  of  $5000.  Suit  was 
thereafter  brought  on  that  bond  by  appellant 
and  a  recovery  had  for  the  full  amount  of 
the  penalty.  (T.  E.  Hill  Co.  v.  United 
States  Fidelity  Co.  250  III.  242,  ^)5  N.  E 
150.)  Appellant  then  brought  this  suit  in 
the  municipal  court  of  the  city  of  Chicag«» 
against  appellee  on  the  said  appeal  bond 
to  recover  damages  sustained  by  reason  of 
the  seieure  and  detention  of  its  property  by 
the  receiver.  The  trial  court  rendered  judg- 
ment for  $5000,  the  full  amount  of  the  pen- 
alty of  the  appeal  bond.  This  judgment  wa« 
reversed  by  the  Appellate  Court  for  the  First 
District  with  a  finding  of  facts,  and  judgment 
was  entered  in  that  court  in  favor  of  appel- 
lant for  nominal  damages  in  the  sum  of 
one  cent.  A  certificate  of  importance  was 
granted,  and  this  appeal  followed. 
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[537]  Appellant  contends  that  the  appeal 
bond  was  a  supersedeas  bond,  which,  under 
the  order  of  the  district  court,  prolonged  the 
receivership,  and  that  the  receiver's  bond 
and  appeal  bond  are  cumulative,  and  that 
the  appellee,  as  surety  on  the  appeal  bond,, 
is  liable  to  appellant  for  the  damages  sus- 
tained by  reason  of  the  continuance  of  the  re* 
ceivership  during  the  pendency  of  the  appeal. 
Appellee,  on  the  other  hand,  contends  that 
the  three  petitioning  creditors,  for  the  sue* 
cessful  prosecution  of  whose  appeal  it  be« 
came  liable,  are  only  liable  for  the  costs  of 
suit,  etc.,  that  were  incurred  in  that  appeal, 
and  that  as  the  receiver  was  appointed  upon 
the  application  of  the  Contractors  Supply 
and  Equipment  Company,  alone,  under  sec* 
tion  Ze  of  the  Federal  Bankruptcy  act,  any 
damages  which  may  have  been  sustained  by 
reason  of  the  appointment  of  the  receiver  and 
the  seizure  and  detention  of  its  property  are 
recoverable  only  on  the  receiver's  bond,  or 
from  the  applicant  for  the  appointment  of 
a  receiver,  the  Contractors  Supply  and  Equip- 
ment Company. 

Section  69&  of  the  Federal  Bankruptcy  act 
(1  Fed.  St.  Ann.  2d  ed.  990)  provides  that 
three  or  more  creditors,  under  the  conditions 
therein  named,  may  file  a  petition  to  have 
the  debtor  adjudged  a  bankrupt.  The  third 
clause  of  section  2  (1  Fed.  St.  Ann.  2d  ed. 
562)  and  section  Ze  of  that  act,  deal  with 
the  appointment  of  receivers.  The  third 
clause  of  said  section  2  provides  that  the 
courts  of  bankruptcy  are  empowered  to  ap- 
point receivers  or  the  marshals,  "upon  ap- 
plication of  parties  in  interest,"  in  case  the 
court  finds  it  necessary  for  the  preservation 
of  the  estate,  to  take  charge  of  the  property 
the  bankrupts  after  the  filing  of  the  petition 
and  until  it  is  dismissed  or  the  trustee  has 
qualified.     Said  section  %e  is  as  follows: 

"Sec.  3«.  Whenever  a  petition  is  filed  by 
any  person  for  the  purpose  of  having  another 
adjudged  a  bankrupt,  and  an  application 
is  made  to  take  charge  of  and  hold  the  prop- 
erty of  the  alleged  bankrupt,  or  any  part 
of  the  same,  prior  to  the  adjudication  and 
pending  a  hearing  on  the  [538]  petition,  the 
petitioner  or  applicant  shall  file  in  the  same 
court  a  bond,  with  at  lea6t  two  good  and 
sufiieient  sureties,  who  shall  reside  within 
'  the  jurisdiction  of  said  court,  to  be  approved 
by  the  court  or  a  judge  thereof,  in  such  sum 
as  the  court  shall  direct,  conditioned  for  the 
payment,  in  case  such  petition  is  dismissed, 
to  the  respondent,  his  or  her  personal  repre- 
sentatives, all  costs,  expenses  and  damages 
occasioned  by  such  seizure,  taking  and  deten- 
tion of  the  property  of  the  alleged  bankrupt. 
If  such  petition  be  dismissed  by  the  court  or 
withdrawn  by  the  petitioner,  the  respondent 
or  respondents  shall  be  allowed  all  costs, 
counsel  fees,  expenses  and  damages  occasioned 


by  such  seizurei  taking  or  detention  of  sudi 
property.  Counsel  fees,  costs,  expenses  and 
damages  shall  be  fixed  and  allowed  hy  the 
court  and  paid  by  the  obligors  in  such  bond." 
(1  Fed.  St.  Ann.  2d  ed.  566.) 

It  will  be  noted  that  the  act  does  not  limit 
the  right  to  apply  for  the  appointment  of 
a  receiver  to  any  one  or  more  of  the  petition- 
ing creditors  but  provides  that  any  party 
in  interest  may  noake  application  for  such 
appointment.  This  would  necessarily  include 
any  creditor  who  has  a  provable  debt  against 
the  bankrupt  that  would  be  affected  by  his 
discharge  in  bankruptcy,  whether  he  be  one 
of  the  petitioning  creditors  or  not.  From 
a  consideration  of  this  provision  in  refer- 
ence to  the  appointment  of  receivers,  together 
with  the  other  provisions,  of  the  Bankruptcy 
act,  it  is  apparent  that  the  petition  for  ad- 
judication and  the  application  for  the  ap- 
pointment of  a  receiver  are  separate  and 
distinct  and* that  the  receivership  proceedings 
are  but  ancillary  to  the  proceedings  in  bank- 
ruptcy. The  Federal  courts  have  so  held. 
Section  69  of  the  Bankruptcy  act  (1  Fed.  St. 
Ann.  2d  ed.  1147)  is  very  similar  to  the  said 
section  Ze,  and  provides  that  the  judge  may, 
upon  satisfactory  proof,  by  affidavit,  that  the 
bankrupt  agitinst  whom  an  involuntary  peti- 
tion is  pending  has  committed  an  act  of 
bankruptcy  and  is  neglecting  his  property, 
issue  a  warrant  to  the  marshal  to  seize  and 
hold  the  property  subject  to  further  orders, 
upon  the  application  for  [539]  such  warrant 
and  entering  into  such  bond  as  the  judge 
shall  require.  In  the  case  of  In  re  Kelly,  91 
Fed.  604,  it  was  held  that  the  proceedings 
for  such  warrant  and  any  execution  thereof 
are  separate  and  distinct  from  the  petition 
in  bankruptcy  and  must  be  prosecuted  by  a 
separate  petition.  In  passing  upon  this  ques- 
tion the  court  there  said:  "Under  section 
69  of  the  act  the  warrant  of  seizure  can 
only  issue  after  a  petition  by  creditor  has 
been  filed,  and  possibly  not  until  notice  of 
it  has  been  given,  though  we  need  not  de- 
termine that  point  now,  but  the  implication 
of  the  statute  is  that  it  is  altogether  a  sepa- 
rate proceeding.  The  same  implication  ap- 
pears froni  section  Ze  of  the  statute,  which 
seemingly  is  quite  identical  with  section  69 
in  respect  of  the  matter  of  seizure  of  the 
alleged  bankrupt's  property  pendente  lite. 
To  avoid  all  confusion  they  ought  to  be  sepa- 
rated in  practice,  whether  it  is  required  by 
the  statute  or  not.  The  separation  will  serve 
a  useful  purpose  of  calling  attention  of  the 
parties  to  the  fact  that  the  seizure  is  a  sub- 
sequent and  independent  procedure,  which  is 
not  necessarily  a  part  of  the  proceedings  in 
bankruptcy."  This  decision  was  followed  in 
the  case  of  In  re  Ogles.  93  Fed.  429. 

In  the  matter  of  adjudging  the  costs  and 
expenses  of  a  receivership  the  Federal  courts 
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hare  nnifomily  proceeded  upon  tbe  theory 
that  the  application  for  the  appointment  of 
a  receiver  is  separate  and  dietlBct  from  the 
bankruptey  proceedings.  In  the  ease  of  In 
re  Ashenbach  Co.  183  Fed.  306,  it  was  held 
that  there  was  abundant  authority  for  tbe 
order  compelling  the  petitioning  creditor,  who 
alone  applied  for  the  appointment  of  a  reeeiT- 
er,  to  pay  all  coets  and  expenses  of  the  re- 
eeiTerahip  upon  the  dismissal  of  the  petition 
for  adjudication  and  a  Tacation  of  the  receiv- 
ership.  In  that  case  the  court  followed  the 
holding  in  the  case  o^  In  re  Iacov^  142  Fed. 
960,  74  C.  C.  A.  130. 

Ample  provision  is  made  for  the  protec- 
tion of  tbe  bankrupt  by  said  section  3e,  which 
expreaaly  provides  that  the  [540]  bond  re- 
^ired  shall  cover  "all  costs,  expenses  and 
damages  occasioned  by  said  seizure,  taking 
and  detention  of  tbe  property  of  the  alleged 
bankrupt."  In  construing  tbe  language  of 
this  section  it  was  said  in  the  case  of  In  re 
Spauldlng,  150  Fed.  120,  8Q  C.  C.  A.  74: 
'*The  fact  that  the  second  paragraph  provides 
that  all  costs,  etc.,  shall  be  allowed,  is  based 
upon  the  assumption  that  a  bond  will  be 
taken  large  enough  to  cover  all  costs.*'  In 
In  re  Haff,  135  Fed.  742,  68  C.  C.  A.  380, 
referring  to  the  provisions  of  these  sections 
of  the  Bankruptcy  act,  it  was  also  said  that 
it  was  the  obvious  purpose  of  the  act  to 
require  indemnity  to  be  given  to  an  alleged 
bankrupt  before  his  property  should  be  taken 
from  his  possession,  and  to, spare  him  the 
expense  and  trouble  of  seeking  other  remedies 
by  requiring  the  party  or  parties  who  seek 
to  dispossess  him  of  his  property  in  advance 
of  an  adjudication^  to  funiish  him  with  the 
security  adequate  for  his  complete  protection. 
It  ia  the  evident  purpose  of  this  statute  of 
protect  the  alleged  bankrupt  ifrom  all  costs, 
expenses  and  damages  ineident  to  the  seizure 
of  his  property, — not  only  iip  to  the  time 
of  appeal,  if  there  be  an  appeal,  but  until 
final  adjudication  or  an  order  of  the  court 
turning  back  the  property.  In  fact,  if  no 
bond  sliould  be  given  under  said  section  3e, 
or  if  a  bond  be  given  and  it  proves  to  be 
inadeqimte,  the  applicant  for  the  appointment 
of  the  receiver  would  still  be  liable,  and,  in- 
dependent of  the  bond,  he  could  be  compelled 
to  pay  the  costs  and  expenses  of  the  receiver- 
ship. Upon  the  appointment  of  a  receiver  on 
the  application  of  a  creditor  the  alleged  bank- 
nipt  can  be  indemnified  only  by  the  pro- 
visions of  said  section  3e,  and  the  bond  there 
required  to  be  given  is  the  only  one  he  can 
look  to  to  recover  his  damages  and  expenses 
upon  the  discharge  of  the  receiver.  If  at 
any  time  it  became  apparent  that  the  bond 
given  upon  the  application  for  the  appoint- 
ment of  the  receiver  was  insufficient  and  not 
ample  to  indemnify  appellant  for  all  damages 

which   might  grow   out  of  the  seizure  and 
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dotention  of  his  property,  he  [541]  had  the 
right  to  apply  to  the  eourt  to  require  the 
creditor  who  had  secured  the  appointment 
of  the  receiver  to  give  an  additional  and 
sufficient  bond. 

The  contention  of  appellant  that  the  appeal 
bond  operated  as  a  supersedeas  bond,  which, 
under  the  order  of  the  court,  prolonged  the 
receivership,  is  net  sound,  llie  order  of  the 
district  eourt  dismissing  the  petition  for 
adjudication  did  not,  tp«o  facto,  discharge 
the  receiver.  The  functions  of  the  receiver, 
as  between  the  parties  in  interest,  cease  with 
the  final  termination  of  the  petition  for  ad- 
judication. The  receiver  is  still  amenable 
to  the  court,  however,  and  his  functions  do 
not  entirely  cease  until  he  has  been  expresriy 
discharged  by  order  of  the  court.  In  this 
case  the  receiver  was  not  discharged  or  the 
receivership  in  any  way  terminated,  and  no 
oecasion  had  arisen  which  would  require  a 
eupereedeas  bond,  if  it  were  possible  to  re- 
quire one  in  any  event.  The  receiver  not 
having  been  discharged  there  was  nothing 
to  be  superseded.  If  it  were  permissible  to 
make  an  appeal  bond,  in  such  a  case  as  this, 
operate  as  a  eupereedeas,  thai  had  the  order 
dismissing  the  petition  for  adjudication  oper< 
ated,  ipso  facto,  as  a  discharge  of  the  reoeiver, 
or  had  he  been  discharged  by  express  order 
of  the  court,  there  might  have  been  occasion 
lor  such  a  bond  in  order  to  continue  the  re- 
ceivership pending  the  appeal. 

Appellant  places  great  reliance  upon  the 
fact  that  in  denying  the  application  of  Bither 
to  discharge  the  receiver  the  coiu't  entered 
the  following  order  on  February  23,  1906: 
**Thi8  matter  coming  on  to  be  heard  upon  the 
motion  of  William  A.  Bither,  assignee  of 
said  T.  E.  Hill  Company,  for  an  order  upon 
the  receiver  herein  to  turn  over  to  him  all 
the  assets  belonging  to  the  said  bankrupt 
estate  now  in  his  possession,  come  the  parties 
by  their  solicitors,  and  it  appearing  to  the 
court  that  an  appeal  has  been  allowed  from 
tile  order  heretofore  entered  herein  •dismiss- 
ing the  petition  of  the  petitioning  creditors, 
it  is  ordered  by  the  [542]  court  that  said 
motion  be,  and  the  same  is,  hereby  overruled 
and  denied,  without  prejudice  to  a  renewal 
of  the  same  in  the  event  said  appeal  shall 
iiot  be  prosecuted  with  effect "  The  receiver- 
ship matter  being  an  ancillary  proceeding 
entirely  separate  and  distinct  from  the  bank- 
ruptcy proceeding,  it  rested  within  the  dis- 
cretion of  the  district  court  to  discharge 
the  receiver  or  continue  the  receivership  upon 
the  appeal  to  the  circuit  court  of  appeals. 
It  is  of  no  importance  that  the  court,  in 
denying  the  application  for  the  discharge 
of  the  receiver,  recited  the  appeal  which  had 
been  taken  by  the  petitioners  in  the  bank- 
ruptcy proceedings  from  the  order  dismissing 
the  petition.    The  petition  had  been  dismissed 
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oa  February  10  and  an  appeal  from  that 
order  had  been  prayed  and  allowed  on 
February  13.  This  appeal  was  perfected  by 
the  filing  of  the  bond  required  on  February 
20.  The  application  for  the  discharge  of  the 
receiver  was  not  made  until  February  14, 
the  day  after  the  appeal  had  been  prayed 
and  allowed,  and  was  not  passed  upon  until 
February  23,  three  days  after  the  appeal  had 
been  perfected.  Leaving  out  of  consideration 
the  fact  that  these  proceedings  are  separate 
and  distinct,  there  is  nothing  in  the  record 
allowing  the  appeal  and  in  denying  the  ajy- 
plication  for  the  discharge  of  the  receiver 
which  indicates  that  it  was  intended  by  the 
court  or  the  parties  that  the  appeal  bond 
should  cover  the  expenses  and  damages  oc- 
casioned by  a  continuation  of  the  receiver- 
ship. 

Counsel  point  out  that  the  amoimt  of  the 
penalty  of  the  bond  should  be  taken  as  an 
indication  that  the  bond  was  meant  to  cover 
more  than  the  ordinary  costs  and  expenses 
of  an  appeal,  but  it  must  be  borne  in  mind 
that  the  amount  of  this  bond  was  fixed  on 
February  13,  the  day  before  the  application 
was  made  for  the  discharge  of  the  receiver 
and  tien  days  before  the  court  denied  that 
application. 

Ck>unsel  also  rely  upon  the  fact  that  the 
condition  of  the  appeal  bond  was,  that  if 
the  petitioning  creditors  should  prosecute 
their  appeal  with  effect  and  answer  **all  dam- 
ages [543]  and  costs"  if  they  failed  to  make 
their  plea  good,  then  the  obligation  was  to 
be  void,  otherwise  to  remain  in  full  force 
and  virtue.  We  do  not  attach  the  significance 
to  the  words,  "all  damages  and  oosts,"  that 
counsel  do.  These  wOrds  were  no  doubt  in- 
tended to  mean  such  damages  and  costs  as 
were  incidental  to  the  appeal,  and  cannot  be 
construed  to  mean  any  damage  occasioned 
by  the  seizure  or  detention  of  appellant's 
property  in  the  matter  of  the  receivership. 
Appellant  made  no  attempt  in  the  trial  court 
to  prove  the  amount  of  the  costs  and  expenses 
incurred  upon  the  appeal  from  the  district 
court  to  the  circuit  court  of  appeals,  but 
ftouglit  to  recover  only  for  such  damages  as 
ho  HU^ained  by  reason  of  the  continuance 
of  the  receivership. 

The  judgment  of  the  Appellate  Court  was 
proper  and  is  affirmed. 

Judgment  afiirmed. 


NOTE. 
Meaains   of   ''All   Damases.** 

As  Vaed  in  Bond, 

The  construction  given  by  the  court  in 
the  reported  case  to  the  term  "all  damages 
and   costs"   when   used   in   an   appeal   bond 


which  does  not  operate  as  a  supersedeas,  to 
the  effect  that  it  includes  only  such  costs  and 
damages  as  are  incidental  to  the  appeal,  finds 
support  in  Omaha  Hotel  Co.  v.  Kountze,  107 
U.  S.  378,  2  8.  Ct.  911,  27  U.  S.  (L.  ed.) 
609,  wherein  the  phrase  '^all  damages  and 
costs''  as  used  in  an  appeal  bond  in  a  fore- 
closure proceeding  was  eonstruea  to  include 
only  the  costs  of  the  appeal  and  the  de- 
terioration or  waste  of  the  property  and 
not  to  include  the  amount  of  the  original 
decree  nor  the  balance  due  after  paying  the 
proceeds  of  the  mort^ged  premises.  And 
so  in  Williams  v.  Fidelity,  etc.  Co.  42  Colo. 
118,  15  Ann.  Cas.  722,  93  Pac.  1119,  it 
was  held  that  the  term  "all  damages"  as 
used  in  an  appeal  bond  given  by  the  con- 
testants in  a  will  contest  which  provided 
for  the  payment  of  "all  damages  which  the 
executor  may  sustain  by  reason  of  such  ap- 
peal" did  not  include  attorney's  fees  paid  by 
the  executor. 

But  where  the  decree  or  judgment  appealed 
from  provides  for  the  payment  of  money  by 
the  party  taking  the  appeal  and  the  bond 
operates  as  a  supersedeas  and  stays  execu- 
tion, the  phrase  "all  damages  and  costs" 
includes  the  amount  of  the  decree  as  well 
as  the  costs  incidental  to  the  appeal.  Rosen- 
stein  V.  Tarr,  61  Fed.  868,  4%fp/rmed  in  53 
Fed.  112,  3  C.  C.  A.  466;  American  Surety 
Co.  V.  North  Packing,  etc.  Provision  Co.  178 
Fed.  810,  102  C.  C.  A.  258.  In  Rosenstein 
V.  Tarr,  supra,  it  was  said:  "There  is  no 
doubt  that  a  supersedeas  bond,  conditioned 
according  to  the  statute  for  prosecuting  an 
appeal  with  effect  and  answering  all  damages 
and  costs,  covers  not  merely  compensation  for 
the  delay  arising  from  the  appeal  but  also 
the  amount  of  the  decree  appealed  from,  so 
far  as  the  latter  directs  the  payment  oC 
money  by  the  appellant  to  the  appellee." 

An  appeal  bond  providing  that  the  surety 
"shall  answer  all  damages  and  costs"  has 
been  held  to  include  the  costs  in  the  lower 
court  although  the  action  was  brought  in 
forma  pauperis.  The  Joseph  B.  Thomas,  158 
Fed.  559. 

In  Haverly  v.  Elliott,  39  Neb.  201,  57  N. 
W.  1010,  which  was  an  action  on  a  bond 
given  to  obtain  the  appointment  of  a  re- 
ceiver afterward  held  to  have  been  wrongful- 
ly appointed,  the  court,  in  construing  the 
term  "all  damages"  as  used  in  the  bond, 
said:  "The  law  of  the  state,  and  the  bond 
given  by  Haverly  and  his  sureties  as  well, 
provided  that  if  it  should  be  finally  decided 
that  tills  receiver  was  wrongfully  appointed, 
then  that  Haverly  would  pay  Mrs.  Elliott 
all  damages  which  she  might  sustain  by  rea- 
son of  the  appointing  of  such  receiver.  The 
word  'all'  does  not  mean  some,  nor  a  part, 
but  means  the  whole;    the  entire  damage; 
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ererj  Hem  of  injury;  and  il  profitB  whtdi 
Mrs.  Elliott  would  have  made  but  for  the 
interruption  of  her  business  cannot  be  award- 
^,  it  is  not  because  the  law  would  ndt  give 
them  to  her,  but  because  no  sufficiently  eer^ 
tain  rule  of  evidence  has  been  discovered  by 
which  such  damages  can  be  measured/' 

Likewise  in  Joslin  v.  Williams,  76  Neb. 
594,  600,  107  N.  W.  837,  112  N.  W.  343, 
which  was  also  an  action  on  a  bond  t^ven  to 
procure  the  appointment  of  a  receiver,  it  was 
held  that  the  term  "all  damages'*  included 
not  only  the  rental  value  of  the  property 
daring  the  period  of  the  leeeivership  but 
alec  attornejTB'  fees  expended  in  having  the 
receiTership  declared  wrongful.  In  that  case 
the  court,  in  speaking  of  the  construction 
given  the  term  in  Haverly  v.  Elliott,  supra, 
:^id:  "The  rule  there  stated  is  justified  by 
the  language  of  the  statute,  and,  to  say 
the  least,  is  a  common  sense  rule." 

A  bond  given  in  pursuance  of  a  statute 
requiring  corporate  officers  to  make  stated 
reports  and  fixing  their  liability  for  a  failure 
to  do  BO  as  '*all  damages"  resulting  from 
snch  failure  includes  unliquidated  as  well 
as  liquidated  damages.  MacVeagh  v.  Wild, 
96  Fed.  84,  wherein  it  was  said:  "It  is 
next  contended  that  the  damage  arising 
from  the  breach  of  an  executory  contract, 
where  the  plaintiffs  have  parted  with  noth- 
ings is  not  within  the  purview  of  the  statute 
which  charges  directors  for  defaults  in  the 
performance  of  official  duty.  It  is  insisted 
that  the  liability  for  breach  of  the  contract 
is  one  for  the  recovery  of  unliquidated  dam- 
ages representing  profits  only,  and  is  not 
such  a  corporate  liability  as  can  be  enforced 
against  the  defendants  tinder  the  statute  of 
this  state.  The  only  authority  cited  and 
relied  on  by  oounsel  to  support  tl^eir  con- 
tention it  3  Thomp.  Ck>rp.  p.  3081,  §  4193, 
which  reads:  *  Unliquidated  Damages  for 
Breach  of  Gontf  aet.  It  aaemii  that  suck  Ata;t' 
utes  do  not  include  unliquidated  damages  for 
breach  of  eontract.'  The  only  case  cited  in 
support  of  the  text  is  Victory  Webb  Printing, 
etc.  Mach.  Mfg.  Co.  v.  Beecher,  26  Hun  48. 
This  case  arose  under  the  statute  of  the 
state  of  New  York,  which  requires  the  direc- 
tors to  make  annual  reports,  or  for  failure 
to  do  so  enacts  that  they  shall  be  liable  for 
all  'existing  debts'  of  the  corporation.  The 
statute  of  this  state  provides  that  for  failum 
to  make  reports,  or  for  making  false  reports, 
the  officers  of  the  corporation  shall  be  jointly 
and  severally  liable  for  'all  damages'  result- 
ing from  such  failure.  2  Bums'  Rev.  Stat. 
1894,  §  &073.  The  distinction  between  a 
statute  which  provides  that  the  liability  shall 
be  for  all  'existing  debts'  and  one  which  pro- 
vides that  the  liability  shall  be  for  *all 
damages'  is  so  clear  and  marked  that  a  de- 
cision  under  the  former   can  have  no  eon- 


trolling  force  in  a  case  arising  under  the 
latter.  The  legislature  of  this  state  has 
enacted  that  the  liability  shall  be  for  all 
damages  resulting  from  a  failure  to  make 
reports  as  provided  by  the  statute.  Mani- 
festly, the  words  of  the  statute  embrace  un- 
liquidated damages  just  as  certainly  as  they 
do  liquidated  damages." 

In  Cousins  v.  Paxton,  etc.  Co.  122  la.  466, 
08  N.  W.  277,  tlie  court  holding  that  the 
term  "all  damages"  as  used  in  an  indemnify- 
ing bond  included  attorneys'  fees  paid  by  the 
sheriff,  in  defending  an  action  for  trover  and 
GouTersion,  said:  "The  obligation  of  the 
bond  is  that  it  will  indemnify  against  'all 
damages.'  This  is  broad  language,  and  must 
be  construed  to  include  every  element  of  dam- 
ages which  may  fairly  be  said  to  have  been 
contemplated  by  the  parties.  An  officer  can 
have  no  personal  interest  in  litigating  the 
right  to  property  upon  which  he  has  levied, 
further  than  to  protect  himself  and  his  bonds- 
men and  to  do  his  duty,  hence  the  require- 
m<-nt  of  a  bond;  and  if  he  is  compelled  to 
defend  his  action  in  a  suit  brought  against 
him,  and  in  so  doing  is  compelled  to  employ 
counsel  and  to  pay  therefor,  it  is  just  as 
much  a  damage  to  him  as  is  the  payment 
of  a  judgment  and  costs,  and  we  think  as 
dearly  contemplated  and  intended  by  the 
parties  and  by  the  statute,  otherwise  the 
officer,  in  doing  no  more  than  the  law  says 
he  shall  do  in  such  circumstances,  would  be 
«lenied  full  indemn^/' 

Construing  the '  term  "alf  damages"  as 
used  in  an  undertaking  to  procure  an  arrest 
which  provided  that  if  the  defendant  re- 
covered judgment,  or  if  it  was  finally  de- 
cided that  the  plaintiff  was  not  entitled  to 
the  order  of  arrest,  the  plaintiff  would  pay 
all  costs  which  might  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  might 
sustain  by  reason  of  the  arrest  not  exceeding 
the  sum  of  $260,  the  court  in  Sntorius  v. 
Dunston,  69  Super.  Ct.  168,  13  N.  T.  S.  601, 
said:  "The  section  intends  that  all  costs  and 
aU  damages  shall  be  taken  in  oonjunetion, 
and  that  to  them  together  shall  be  applied 
the  words  'not  exceeding  the  sum  specified 
in  the  undertaking."* 

As  Vsed  in  Statute. 

The  term  "all  damages"  as  used  *lh  a 
statute  providing  for  the  pajrment  of  damages 
on  the  alteration,  amendment  or  appeal  of 
an  act  incorporating  a  railroad  was  con- 
strued in  Michigan  Cent.  B.  Co.  y.  State,  148 
Mich.  161,  111  N.  W.  735,  as  follows:  "The 
plain  language  of  the  statute  is  that,  in  case 
of  amendment,  alteration,  or  repeal,  com- 
pensation to  the  extent  of  all  damages  sus- 
tained shall  be  made  by  the  state.  That 
damage  for  loss  of  franchises  is  within  this 
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language  doea  not  seem  to  be  questioaied. 
The  nature  of  the  transaction  indicates  that 
both  parties  intended  such  compensation,  and, 
if  thej  did,  that  settles  what  the  statute 
means;  and,  while  possibly  it  did  not  cut 
oft  the  state's  already  existing  power,  it 
did  not  give  it  a  contract  right  to  accom- 
plish the  divestiture  of  property  for  a  re- 
duced compensation,  in  the  face  of  the  agree- 
ment to  pay  all  damages  contained  in  the 
sUtute." 

In  Jones  ▼.  McCreery  Land,  etc.  Co.  82 
S.  C.  466,  64  S.  £.  225,  a  statute  providing 
for  the  recovery  of  "all  damages"  sustained 
by  an  unreasonable  and  excessive  distress 
was  construed  as  follows:  "The  word  'all' 
preceding  the  word  'damages'  is  comprehen- 
sive enough  to  include  punitive  aa  well  as 
compensatory  damages." 

In  Gran  v.  Houston,  45  Neb.  813,  64  N. 
W.  245,  the  court,  construing  the  term  "all 
damages"  as  used  in  a  statute  providing 
for  the  giving  of  a  bond  by  saloon  keepers, 
said:  "It  is  clear  that  the  sureties,  by 
signing  the  bond,  bind  themselves  tliat  the 
principal  shall  pay  'all  damages'  for  which 
he  may  become  liable  under  the  provisions 
of  the  liquor  act,  or,  as  it  is  popularly  de&ig< 
nated,  'Slocumb  Law,'  and  that  such  dam- 
ages may  accrue  to  any  individual  and  be 
recovered  by  civil  action  on  the  bond,  and 
the  term  'individual'  includes  a  married 
woman  who  may  sustain  any  damages  on 
account  of  the  traffic  in  liquors  by  the  vendor, 
principal  in  the  bond,  and  that  her  suit  may 
be  for  all  damages  sustained  bj  herself  and 
her  children.  Within  'all  damages'  is  in- 
cluded loss  of  means  of  support,  and  within 
'means  of  support'  the  disability  or  disquali- 
fication of  a  husband  through  intemperance 
caused  by  drinking  liquors,  either  partial 
or  total,  physical  or  mental,  as  partial 
or  total  insanity  caused  by  intoxication  and 
incapacitating  for  labor;  also  the  death,  not 
in  an  action  for  the  death  of  the  party,  ex* 
cept  in  that  its  eventuating  from  the  in- 
toxication causes  a  loss  of  support." 

In  Tiller  v.  St.  Louis,  etc.  R.  Go.  189  Fed. 
094,  the  court  construing  a  statute  provid- 
ing that  "any  railroad  company  operating 
any  line  in  this  territory  shall  be  liable  for 
all  damages  sustained  by  fire  originating 
from^ operating  their  road"  said:  "In  view 
of  l^e  language  employed  in  this  act,  plain- 
tiff contends  the  term  'all  damages'  includes 
the  right  of  plaintiff  to  demand  and  recover 
from  defendant  compensation  for  any  and  all 
injuries  received  by  his  wife  which  damaged 
him  in  consequence  of  his  loss  of  her  aid, 
comfort,  and  society,  regardless  of  the  fact 
as  to  whether  or  not  the  injuries  so  received 
by  her  were  of  such  nature  as  in  the  absence 
of  the  statute  would  constitute  actionable 
or   recoverable   damages   at  law.     However, 


the  word  'damages'  has  a  well-defined  mean- 
ing. In  Bouvier's  Law  Diet.  Hawle's  Re- 
vision, vol.  1,  p.  491,  the  word  'damages'  te 
defined  as  follows:  'The  indemnity  recover- 
able by  a  person  who  has  sustained  aa  in- 
jury either  in  his  person,  property  or  rela- 
tive rights  through  the  act  or  default  of 
another.'  When  this  term  was  employed  by 
the  lawmaking  power  in  the  enactment  cMf 
the  above  statute,  it  will  be  presumed  to  have 
been  used  to  express  such  legal  meaning,  un- 
less the  contrary  is  olearly  made  to  appear 
by  its  context.  Hence  the  word  'damages'  em- 
ployed in  this  act  must  be  construed  as 
applicable  to  suoh  cases  of  invasioii  fay  one 
of  the  rights  of  another  to  their  injury  as 
will  be  compensated  by  the  law,  and  not  to 
those  acts  denominated  in  the  law  'damnum 
absque  injuria.'" 

An  Indiana  statute  (2  Bums'  Rev.  Stat. 
1894)  provides  that  for  failure  to  make  re- 
ports, or  for  making  false  reports,  the  officers 
of  a  corporation  riiall  be  jointly  and  several- 
ly liable  for  "all  damages"  resulting  from 
such  failure.  Therevmder,  in  MacJ^eagh  v. 
Wild,  95  Fed.  84,  it  was  held  that  the  words 
of  the  statute,  "all  damages,"  embraced  un- 
liquidated damages  as  well  as  liquidated  dam- 
ages. 


MIDDLETOK 

V. 

STONE  £T  All. 


Kentucky  Gourt  of  Appeals — ^March  17,  1915. 


163  Kp,  571;  174  S.  W.  9. 


Words  nad  Phnwos  «-  "All  Kattors.'' 

In  an  action  to  set  aside  a  deed,  and  re- 
cover the  rental  value  of  the  land  and  the 
value  of  personalty  converted  by  defendant, 
an  agreed  order  of  settlement,  entered  Novem- 
ber 11,  1911,  and  reciting  that  "all  matters 
between  them  are  settled,  and  as  to  all  mat- 
ters of  accounts  between  said  parties,  this 
cause  is  now  dismissed  settled,"  includes  the 
rent  for  the  year  1911,  especially  where  an- 
other clause  of  the  agreed  order  specified  a 
matter  other  than  such  rent  as  being  ex- 
cepted; the  word  "all"  being  comprehensive 
enough  to  embrace  not  only  such  matters  of 
account  as  were  set  up  in  the  pleadings  and 
judgment,  but  also  such  matterR  as  were  in- 
cidental to  the  litigation,  or  might  thereafter 
have  been  asserted  by  either  party  against 
the  other  in  the  abs^ce  of  the  compromise 
settlement. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Crourt,  Warren  county. 


16S  Ky. 
Aetion   by   Alice   O.   Middietoa»   pUlntift, 
against  £.  £•  Stone  et  aL,  defendants.    Judg- 
ment for  defendants.    Plaintiff  appeals.    The 
facta  are  stated  in  the  opinion.    Affirmed. 

Wright  d  McElroy  for  appellant. 
8imSy  Rodes  d  Sims  for  appellees. 

[572}  Turner,  J. — This  action  was  insti- 
tuted by  the  appellant,  Alice  O.  Middleton,  to 
recover  of  the  appellees,  £.  £.  Stone,  and  the 
Marylaiui  Casualty  Company,  his  surety,  in 
a  supersedeas  bond,  $1,500.00,  the  rental 
valoe  of  a  farm  from  November  30,  1910,  to 
December  1,  1911.  The  bond,  omitting  its 
eaption  and  signatures,  is  as  follows: 

''Whereas,  said  appellant  (E.  £.  Stone) 
was  granted  an  appeal  from  the  judgment  of 
the  Warren  Circuit  Court,  rendered  at  its 
May  term,  1910,  against  him  in  favor  of  the 
appellee  < Alice  O.  Middleton)  for  the  posses- 
sion of  a  tract  of  441  acres  of  land  and  her 
coeta,  and  the  appellant  desires  to  supersede 
the  judgment  above  mentioned ;  now  we,  £.  £. 
Stone,  principal,  and  Maryland  Casualty  Com- 
pany, surety,  do  hereby  covenant  to  and  with 
the  appellee  that  the  appellant  will  pay  to 
the  appellee  all  costs  and  damages  that  may 
be  adjudged  against  the  appellant  on  the 
appeal,  and  also  that  they  will  satisfy  and 
perform  the  judgment  above  stated,  in  the 
ffvent  that  it  should  be  affirmed,  and  any 
judgment  or  order  which  the  Court  of  Ap- 
peals may  render  or  order  to  be  rendered  by 
the  inferior  court,  not  exceeding  in  amount 
or  ralue  the  judgment  aforesaid.  And  also 
pay  all  rents,  hire  or  damages  which,  during 
the  pendency  of  the  appeal,  may  accrue  on 
any  part  of  the  property  of  which  the  appel- 
lee Is  kept  out  of  possession  by  reason  of  the 
appeal.  Witness  our  hands  this  30th  day  of 
November,  1910." 

This  bond  was  exeeuted  under  the  following 
circumstances:  In  1896  appellant,  a  widow, 
being  indebted  to  [573]  various  parties  and 
owning  441  acres  of  valuable  land  in  Warren 
County,  sold  and  by  deed  conveyed  it  to  the 
appellee,  £.  £.  Stone,  her  son-in-law,  under 
an  agreement  that  he  would  operate  the  farm 
for  the  purpose  of  paying  off  appellant's  debt* 
and  providing  a  support  for  her  and  her  chil* 
dren,  of  whom  she  then  had  several  dependent 
npon  her;  and  that  after  he  had  paid  her 
debts  and  reimbursed  himself  for  such  moneys 
as  he  might  pay  out  in  operating  the  farm 
and  satisfjring  her  debts,  he  would  reconvey 
to  her  the  land.  Under  the  conveyance  and 
trust  thus  created  Stone  immediately  took 
possession  of  the  farm  and  all  stock,  cattle, 
farming  implements  and  other  personal  prop* 
erty  thereon,  belonging  to  appellant,  and  con- 
tinued in  the  possession  of  the  farm  and  other 
propert]^  mentioned,  from  December,  1895, 
down  to  December.  1911. 
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He  does  not  appear,  however,  to  have  faith- 
fully carried  out  the  trust,  for  by  his  man- 
agement of  the  farm  he  increased  instead  of 
paying  off  the  indebtedness  of  appellant,  and 
executed  mortgages  on  the  farm  to  the 
amount  of  $10,000.00.  In  view  of  this  situa- 
tion and  his  refusal  to  reconvey  her  the  farm, 
appellant,  February  4,  1908,  brought  suit 
against  him  and  his  wife,  Jessie  Stone,  in  the 
Warren  Circuit  Court  to  set  aside  the  deed 
under  which  he  had  obtained  title  to  the  farm 
and  compel  its  reconveyance  to  her;  also  to 
recover  its  rental  value  during  the  years  it 
was  in  his  possession  and  the  value  of  her 
personal  property  alleged  to  have  been  con- 
verted by  him.  Stone  resisted  the  recovery 
sought,  but,  after  the  taking  of  proof  by  the 
parties  and  submission  of  the  case  to  the 
circuit  court  at  its  May  term,  1910,  granted 
the  relief  prayed  by  appellant^  and  by  the 
judgment  rendered  set  aside  the  deed  which 
she  had  made  to  Stone,  directed  him  to  sur- 
render to  her  the  possession  of  the  land,  and 
gave  him  until  December  25,  1911,  to  do  so. 
The  judgment  referred  the  case  to  the  master 
commissioner  to  take  proof  and  make  settle- 
ment between  the  parties  as  to  the  matters 
of  rent  and  value  of  personal  property  claimed 
by  appellant,  and  the  various  claims  for  im- 
provements made  and  taxes  paid  on  the  land, 
board  of  appellant  and  her  daughters  and 
other  items  asserted  by  the  appellee  Stone  by 
way  of  set-off  and  counterclaim,  and  make 
report  thereof  at  the  next  term  of  the  court. 

[574]  The  appellee.  Stone,  being  dissatis- 
fied with  the  judgment,  prayed  and  was 
granted  an  appeal,  and  preparatory  to  the 
prosecution  of  same  executed  the  sttpersedeaa 
bond  copied  above,  whereby,  and  because  su- 
persedeas immediately  issued  tikereon  and  was 
served  on  appellant,  the  execution  of  the  judg- 
ment was  suspended  pending  the  appeal.  On 
the  appeal  the  judgment  was  affirmed  by  this 
court.  The  mandate  issued  July  22,  1911, 
and  was  thereafter  filed  and  entered  in  the 
Warren  Circuit  Court. 

When  this  step  was  taken  an  order  was, 
by  agreement  of  the  parties,  entered,  which 
finally  disposed  of  the  case.  This  order,  after 
setting  forth  the  judgment  appealed  from 
and  its  affirmance  'by  the  Court  of  Appeals, 
and  directing  Stone  and  wife  to  obey  its  re- 
quirement to  surrender  the  farm  in  contro- 
versy to  appellant  on  or  before  December  25, 
1911,  and  in  the  event  of  their  failure  to  do 
so  awarding  appellant  a  writ  of  possesaion 
therefor,  contains  the  following  recital: 

"It  was  ordered  that  this  cause  be  referred 
to  the  master  commissioner  of  this  court  to 
settle  the  accounts  and  report  a  settlement 
between  the  plaintiff  and  the  defendants,  £. 
E.  Stone  and  wife.  Now,  by  consent  of  par- 
ties, so  much  of  said  judgment  aa  refers  this 
cause  to  the  master  commissioner  to  make  a 
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report  and  settlement  be  and  the  same  is 
hereby  set  aside;  and  it  is  now  agreed  be- 
tween tne  plaintiff  and  the  defendants  that 
all  matters  between  them  are  settled,  and  as 
to  all  matters  of  accounts  hetioeen  said  par- 
ties this  cause  is  noic  dismissed  settled,  ploMi- 
tiff  and  defendants  each  to  pay  their  own 
costs.  But  this  agreement  and  judgment  does 
not  affect  the  ownership  by  plaintiff  of  any 
personal  property  on  said  tract  of  land  owned 
by  her  and  she  is  entitled  to  the  ownership 
of  same;  nor  does  it  affect  the  ownership  by 
the  defendants,  £.  E.  Stone  and  wife,  of  any 
personal  property  on  said  tract  of  land  owned 
by  them." 

In  the  present  action  on  the  supersedeas 
bond  the  appellee,  E.  E.  Stone,  failed  to  file 
an  answer,  but  the  appellee,  Maryland  Casu- 
alty Company,  by  its  separate  answer  and 
amended  >answer  to  the  petition  and  several 
amendments  thereto,  resisted  the  recovery 
sought  by  appellant  on  the  supersedeas  bond, 
of  the  rent  claimed  or  any  part  thereof,  de- 
nied its  liability  upon  the  bond  and  alleged, 
in  substance,  that  all  matters  in  controversy 
l>etween  [575]  the  parties,  whether  of  ac- 
count, damages  or  other  demands,  were  ad- 
justed, compromised  and  settled  in  and  by 
the  agreed  order  entered  of  record  in  the 
Warren  Circuit  Court  following  the  filing 
therein  of  the  mandate  of  the  Court  of  Ap- 
peals, and  that  the  rent  of  $1,500.00  for  the 
year  1911,  asserted  against  it  as  the  surety 
of  the  appellee  Stone,  was  included  in  that 
settlement,  which  settlement  was  pleaded  in 
bar  of  the  recovery  sought  by  appellant. 

On  the  hearing  this  view  of  the  case  was 
adopted  by  the  circuit  court,  hence  by  the 
judgment  rendered  appellant's  petition  was 
dismissed  at  her  cost,  and  from  that  judg- 
ment she  has  appealed. 

It  is  insisted  for  appellant  that  only  mat- 
ters of  account  directly  in  issue  in  the  first 
action  were  compromised  and  settled  by  this 
agreed  order,  and  that  the  question  of  rent 
for  the  year  1911,  not  being  involved  in  that 
action,  was  not  then  considered  or  settled. 
In  other  words,  that  the  settlement  covered 
and  included  every  matter  in  dispute  between 
the  parties  except  the  item  of  rent  for  the 
year  1911.  Unfortunately  for  this  conten- 
tion, the  agreed  order  manifests  no  such  ex- 
ception. On  the  contrary,  it  distinctly  recites 
that  ''all  matters  between  them  are  settled, 
and  as  to  all  matters  of  accounts  between 
said  parties  this  cause  is  now  dismissed  set- 
tled, plaintiff  and  defendants  each  to  pay 
their  own  costs." 

The  word  "all**  as  twice  used  in  above  con- 
nected sentences,  is  comprehensive  enough  in 
meaninsr  to  embrace  not  only  such  matters 
of  account  as  had  been  set  up  in  the  plead- 
ings and  judgment  of  the  first  suit,  but  also 
all  such  matters  of  account  or  indebtedness 


as  were  incidental  to  the  litigation,  or  might 
thereafter  have  been  asserted  by  either  party 
against  the  other,  in  the  absence  of  the  com- 
promise settlement.  The  matter  of  rent 
claimed  for  the  year  1911  could  properly 
have  been  settled  and  reported  on  by  the 
commissioner  along  with  other  matters  of 
^account  in  dispute  between  the  parties,  if  he 
had  not  been  relieved  by  the  order  of  the 
court  of  doing  this  work  imposed  upon  him 
by  the  previous  judgment  of  the  court;  and 
in  the  absence  of  the  statement  or  expression 
in  the  order  showing  its  exclusion  from  the 
settlement  made  of  all  other  matters  in  con- 
troversy between  the  parties,  the  presumption 
should  be  indulged  that  it  was  included  with 
all  else  in  the  settlement.  The  last  claiis»e 
of  the  agreed  order  shows  that  [576]  there 
was  only  one  matter  excepted  from  the  set- 
tlement; that  is:  'This  agreement  and  judg- 
ment does  not  affect  the  ownership  by  plain- 
tiff of  any  personal  property  on  said  tract  of 
land  owned  by  her  and  she  is  entitled  to  the 
ownership  of  same;  nor  does  it  affect  the 
ownership  by  the  defendants,  E.  K.  Stone  and 
wife,  of  any  personal  property  on  said  tract 
of  land  owned  by  them."  It  is  reasonable  to 
suppose  that  if  it  had  been  intended  to  ex- 
clude from  the  compromise  and  settlement 
thus  made  the  matter  of  rent  now  claimed  by 
appellant,  it  would  have  been  included  with 
the  only  other  matters  excepted  by  the  last 
clause  of  the  agreed  order,  which  was  by  ap- 
pellant's able  and  careful  counsel. 

It  is  not  to  be  overlooked  that  the  agreed 
order  \^as  entered  on  November  11,  1911. 
Therefore,  practically  all  of  the  rent  for  that 
year,  claimed  by  appellant  in  this  action, 
was  Ihen  due  and  was  as  much  a  proper  item 
of  recovery  in  the  first  action  as  other  rents 
therein  claimed  by  appellant;  and  if  it  had 
not  been  intended  that  the  rent  for  the  year 
1911  should  be  include  in  the  settlement  then 
made  between  the  parties,  instead  of  reliev- 
ing the  commissioner  of  his  duties  and  dis- 
missing the  action,  appellant  would  have 
asked  an  amendment  of  the  order  of  refer- 
ence so  that  the  commissioner  in  the  settle- 
ment and  report  to  be  made  by  him  might 
have  include  the  rent  for  1911  with  that  of 
other  years  for  which  Stone  was  liable  to 
appellant. 

It  appears  from  the  record  that  the  mat- 
ters actually  embraced  in  the  settlement  and 
included  in  the  sweeping  words  "all  matters" 
.  .  .  "all  matters  of  a^ccounts  between  the 
parties,"  were  such  items  as  rents,  value  of 
personal  property  consumed  or  destroyed, 
value  of  use  of  personal  property,  value  of 
lasting  improvements,  taxes,  premiums  on  in- 
surance, board  of  appellant  and  family.  Ap- 
pellant could  with  as  great  a  show  of  reason 
claim  that  any  of  these  things,  admittedly 
included,  were  not  settled,  as  that  the  rent 
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for  1911  wa8  iMt  eAbraoed  in  Ihe  settlement. 
In  truth,  the  order  showing  the  settlement  is 
susceptible  of  but  one  construction;  that  is, 
that  all  matters,  of  whatsoever  kind,  in  dis- 
pute between  the  partleB  were  ocmipromised 
and  settled  as  therein  stated,  and  if  so,  there 
is  no  merit  in  the  claim  asserted  for  rent  for 
the  year  1911. 

This  view  of  the  case  being  in  accord  with 
the  concltision  reached  by  the  circuit  court, 
the  judgment  is  t^SHmaA, 

HOTE. 
Me«ain«  «f  *'AU  IKatteiw**' 

In  the  reported  case  it  appeared  that  an 
action  to  set  aside  a  deed  to  certain  land  and 
compel  a  reconveyance  thereof  to  the  plain- 
tiff, and  also  to  recover  its  rental  value  dur- 
ing the  years  it  was  in  the  defendant's  pos- 
session, and  the  value  of  certain  personal 
property  alleged  to  have  been  converted  by 
the  defendant,  was  terminated  by  an  order 
entered  by  agreement  of  the  parties,  Anally 
disposing  oi  the  case.  That  order,  entered 
on  November  11,  1911,  recited  in  part  that  it 
was  agreed  by  the  plaintiff  and  the  defend- 
ants that  *'all  matters  between  them  are  set- 
tled, and  as  to  all  matters  of  accounts  be- 
tween said  parties  this  cause  is  now  dismissed 
settled."  I^ter  it  was  insisted  by  the  plain- 
tiff that  only  matters  of  account  directly  in 
i8<)ue  in  that  action  were  compromised  and 
settled  by  the  order,  and  /that  the  question 
of  the  rent  of  the  property  for  the  year  1911, 
not  being  involved  in  that  action,  was  not 
then  considered  or  settled.  Th^  court  rules 
against  that  contention,  however,  holding  that 
the  word  "all/'  as  twice  used  in  the  sentences 
heretofore  quoted  from  the  order  is  conipve- 
hensivc  enough  in  meaning  to  embrace  not 
only  such  matters  of  account  as  had  been  set 
np  in  the  pleadings  and  jugment  in  the  first 
suit,  but  also  all  such  matters  of  account  or 
indebtedness  as  were  incidental  to  the  litiga- 
tion, or  might  thereafter  have  been  asserted 
by  either  party  against  the  other,  in  the  ab- 
jience  of  the  compromise  settlement.  The 
court  states  that  it  appears  from  the  record 
that  the  matters  actually  embraced  in  the 
settlement  and  included  in  the  sweeping 
words  ''all  matters,  ...  all  matters  of 
account  between  said  parties,''  were  such 
items  as  rent,  value  of  personal  property 
consumed  or  destroyed,  value  of  use  of  per- 
sonal property,  value  of  lasting  improve- 
ments, taxes,  premiums  on  insurance,  board 
of  plaintiff  and  family.  The  court  held  that 
the  plaintiff  could,  with  as  much  reason, 
claim  tbas  any  of  these  things,  admittedly 
included,  were  not  settled,  as  that  the  rent 
for  1911  was  not  embraced  in  the  settlement. 

In  Bryant  v.  Fisher,  85  N.  C.  69,  it  ap- 
peared that  by  an  agreement  of  reference  "all 
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matters  between  the  said  parties"  were  sub- 
mitted to  arbitration.  The  judgment  in  the 
award  was  objected  to  on  the  ground  that 
the  arbitrators  exceeded  the  terms  of  the  sub- 
mission in  passing  on  and  disposing  of  two 
mortgages  produced  by  the  defendant  as 
charges  against  the  plaintiff  to  the  amount 
of  the  debts  specified  in  each.  The  court  held 
that  the  objection  was  untenable,  since  "all 
matters  between  the  said  parties"  were  com- 
mitted to  the  arbitrators  without  qualifica- 
tion. 

The  Mississippi  constitution  (art.  4,  §  18) 
gives  the  probate  court  jurisdiction  in  "all 
matters  of  the  allotment  of  dower."  A  stat- 
ute regulating  the  exercise  of  the  power  con- 
ferred by  that  provision  makes  no  reference 
to  the  rights  of  strangers  claiming  adversely 
to  the  deceased.  Hence,  the  court  held  that 
the  constitutional  jurisdiction  given  applied 
to  the  rights  of  parties  who  clniraed  in  virtue 
of  the  title  of  the  deceased,  as  the  widow  and 
heirs,  and  not  to  the  rights  of  strangers 
claiming  title  to  lands  adversely  to  the  de- 
ceased and  his  representatives.  Jiggitts  v. 
Bennett,  SI  Miss.  610. 

An  English  rule  of  practice  (Order  LVIT, 
r.  2)- provides  that  an  applicant  for  leave  to 
interplead  must  satisfy  the  judge  that  lie 
claims  no  interest  in  the  subject-matter  in 
dispute  other  than  for  charges  and  costs. 
Under  anothei^  rule  (16)  of  the  same  order, 
the  judge  is  to  make  such  order  as  to  costs 
and  "all  other  matters"  as  may  be  just  and 
reasonable.  The  phrase  quoted  has  been  held 
to  include  all  matters  which  the  applicant 
was  entitled  to  bring  before  the  judge  at 
first,  and  which  the  judge  could  reserve  for 
consideration  till  the  issues  were  determined. 
So  it  was  held  that  the  claim  of  a  wharfin- 
ger, who  had  interpleaded,  for  the  payment 
of  wharfage  charges,  was  included  and  might 
be  dealt  with  by  the  judge.  De  Rothschild 
Freres  v.  Morrison,  24  Q.  B.  D.  (Eng.)  750, 
59  L.  J.  Q.  B.  557,  38  W.  R.  635. 

The  Illinois  constitution  (art.  6,  §  20)  pro- 
viding for  the  establishment  of  probate  courts 
declares  that  "said  courts,  when  established, 
shall  have  original  jurisdiction  of  all  probate 
matters,  the  settlement  of  estates  of  deceased 
persons,  the  appointment  of  guardians  and 
conservators,  and  settlement  of  their  accounts, 
in  all  matters  relating  to  apprentices,  and  in 
cases  of  the  sales  of  real  estate  of  deceased 
persons  for  the  payment  of  debts."  A  pro- 
bate court  came  into  existence  under  an  act 
of  the  legislature,  in  which  the  precise  lan- 
guage of  the  constitutional  section  heretofore 
quoted  was  used.  The  court  held  that  the 
term  "all  probate  matters"  in  the  constitu- 
tion was  used  in  its  broadest  and  most 
general  sense,  and  that  the  power  given  the 
probate  court  under  the  statute  to  order  the 
real  estate  of  minors  to  be  sold  at  a  guard- 
ian's sale  did  not  render  the  statute  void  afi 
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being  in  conflict  with  the  constitution.  The 
court  said:  "At  the  time  of  the  establish- 
ment  of  the  probate  court  there  was  a  statute 
in  existence---the  one  under  which  the  county 
court  had  previously  been  established — defin- 
ing what  were  probate  matters,  to  the  extent 
of  saying  that  proceedings  by  guardians  for 
the  sale  of  real  estate  should  be  considered 
as  a  probate  matter.  In  view  of  that  law 
declaring  that  a  guardian's  sale  of  real  estate 
was  a  probate  matter,  the  general  assembly 
established  the  probate  court,  giving  it  the 
power  to  order  sold,  at  guardian's  sale,  the 
real  estate  of  minors.  The  constitution  de- 
clares that  the  probate  court  shall  have  orig- 
inal jurisdiction  of  all  probate  matters,  the 
appointment  of  guardians,  and  settlement  of 
their  accounts,  and  in  cases  of  the  sales  of 
real  estate  of  deceased  persons  for  the  pay- 
ment of  debts.  The  ordering  of  the  sale  of 
the  real  estate  of  minors  at  guardian's  sale 
is  a  kindred  matter.  It  is  a  power,  we  be- 
lieve, quite  often  lodged  in  courts  exercising 
probate  jurisdiction.  Occasions  for  such  sales 
most  frequently  arise  in  connection  with  the 
administration  of  estates  of  decedents.  The 
court  having  the  appointment  of  guardians, 
and  the  settlement  of  their  accounts,  would 
seem  an  appropriate  tribunal  for  decreeing 
guardians'  sales.  There  hardly  seems  reason 
why  the  same  court  that  decrees  sales  of  real 
estate  of  deceased  persons  for  the  payment 
of  debts  might  not  also  order  sales  by  guard- 
ians. The  latter  would  be  the  exercise  of  a 
similar  and  no  higher  power.  The  sale  of 
real  estate  to  pay  debts  of  decedents  does, 
perhaps,  in  the  greater  number  of  cases,  in- 
volve the  selling  of  lands  of  minors.  There 
is,  then,  nothing  manifestly  incongruous  with 
the  constitution  in  intrusting  the  power  in 
question  to  the  probate  court.  .  .  .  The 
general  assembly  seems  to  have  regarded  the 
ordering  of  guardians'  sales  so  germane  to 
the  subject  that  they,  by  legislative  enact- 
ment, doclared  that  the  exercise  of  this  power 
was  a  probate  matter,  and  that  not  with  view 
to  the  probate  court  and  the  bestowal  of 
jurisdiction  upon  it,  but  long  previously,  on 
the  different  occasion  of  establishing  the 
county  court."  Winch  v.  Tobin,  107  111.  212. 
In  two  later  cases,  the  court  construed  the 
same  term,  viz.,  all  "probate  matters,"  as 
used  in  the  same  article  of  the  constitution, 
and  held  that  statutes  extending  the  jurisdic- 
tion of  county  and  probate  courts  in  all  pro- 
bate matters  to  include  the  surpervision  and 
control  of  testamentary  trusts  were  void.  In 
re  Mortenson,  248  111.  520,  21  Ann.  Cas.  251, 
94  N.  E.  120;  Frackelton  v.  Masters,  249  III. 
30,  94  N.  E.  124. 
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United  States  Supreme  Court— June  11,  1917. 
24*  V.  8.  409;  37  S,  Ot.  ef8. 


TazatloA  —  Remedy     m^BknMt     lUecal 
Tax  —  iBjitAOtlom. 

A  court  of  equity  has  jurisdiction  of  suits 
to  enjoin  action  looking  to  the  enforcement 
of  taxes  upon  the  intangible  property  of  pub- 
lic service  corporations  assessed  under  state 
authority,  upon  the  ground  of  discrimination 
in  valuation  arising  out  of  systematic  under- 
valuation of  other  taxable  property,  where 
the  bills  assert  that  the  unauthorized  illegal 
valuation  constitutes  a  cloud  and  a  lien  upon 
the  plaintiff's  property,  and  that,  unless  re- 
strained, numerous  and  vexatious  suits  will 
be  instituted  to  foreelo«e  such  lien,  together 
with  civil,  penal,  or  criminal  proceedings 
based  upon  plaintiff's  supposed  delinquency 
in  the  payment  of  taxes. 

[See  3  Ann.  Cas.  564;  12  Ann.  Cas.  764; 
Ann.  Cas.  1915C  756.] 


State  officers  charged  with  the  duty  of  en- 
forcing the  tax  laws  of  the  state  may  be  en- 
joined by  a  federal  court  of  equity  from  tak- 
ing steps  looking  to  the  enforcement  of  state 
and  local  taxes  upon  the  intangible  property 
of  a  public  service  corporation,  aseessed  under 
state  autliority,  which  are  asserted  to  violate 
the  Federal  Constitution  because  of  a  discrimi- 
nation in  the  valuation  of  the  property  upon 
which  the  taxes  are  based,  arising  out  of 
systematic  undervaluation  of  other  taxable 
property,  although  the  state  laws  under  the 
sanction  of  which  the  officers  assumed  to  act 
In  making  the  assessment  do  not  contemplate 
any  unlawful  discrimination. 
Courts  —  Jwrlsdietlen  of  Federal  Court 

—  Federal  Queetloii  —  Illegal  Tax. 

A  federal  district  court  has  jurisdiction, 
irrespectiTe  of  the  citizenship  of  the  parties, 
of  the  controversy  presented  by  biUe  which 
seek  to  enjoin  state  officers  from  taking  steps 
looking  to  the  enforcement  of  state  and  local 
taxes  upon  the  intangible  property  of  a  public 
service  corporation,  assessed  under  state  au- 
thority, upon  the  ground  that  the  action  of 
those  officers  in  making  the  assessments,  and 
their  threatened  action  in  respect  of  carrying 
them  into  effect,  constitute  action  by  the  state 
which,  if  carried  out,  will  violate  U.  S.  Const. 
14th  Amend,  as  denying  the  equal  protection 
of  the  laws. 


The  jurifldiotioa  of  a  federal  distriet  court 
in  a  suit  presenting  a  federal  questiony  and 
that  of  the  Federal  Supreme  Court  on  appeal, 
extends  to  the  determination  of  all  questions 
involved  in  the  case,  including  questions  of 
state  law,  irrespective  of  the  disposition 
that  may  be  made  of  the  federal  question, 
or  whether  it  "be  found  necessary  to  decide  It 
at  all. 

Tazation  —  UnHoTwaity  —  Diaerlmiiui- 
tton  *a  t9  Fropo»tio«  of  Aotval  ▼*!«• 
Amammamdm 

A  departure  from  the  requirement  of  K^. 
Const.  §§  171,  174,  of  uniform  taxation  in 
proportion  to  value,  and  of  an  identical  rate 
as  between  corporate  and  individual  property, 
is  not  permitted  as  to  railway  companies  by 
the  provision  of  §  182,  that  the  general  as- 
wmbly  shall  provide  by  law  *'how  railroads 
and  railroad  property  shall  be  amessed  and 
how  taxes  thereon  shall  be  eoUeeted,"  but  the 
latter  provision  relaiea  merely  to  the  mode  of 
assessment  and  collection. 

[See  note  at  end  of  this  case.] 

Kmvtmdj  m^ainmt  lUesal  Tl»  — "  Imjiiao^ 
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the  intangible  property  upon  which  such  taxos 
are  baaed,  notwithstanding  the  remedy  af- 
forded by  Ky.  Stat.  §  162,  directing  the  atate 
auditor  to  refund  taxes  unlawfully  collected, 
such  remedy  being  inadequate  to  prevent 
equitable  relief  for  two  reasons:  (a)  by  the 
decisions  of  the  Kentucky  courts  this  section 
is  confined  to  cases  where  the  taxes  paid  were 
wholly  without  warrant  in  law,  or  based  upon 
a  mistake  as  to  the  rate  of  taxation  upon  the 
amovrnt  assessed;  (b)  the  bills  deal  with  both 
state  and  local  taxea,  while  this  aeetion  ap- 
plies to  state  taxes  alone. 


Discriminatory  taxation  contravening  the 
express  requirements  of  a  state  constitution 
is  not  beyond  redress  by  Injunction  in  the 
federal  courts,  their  jurisdiction  being  prop- 
erly invoked,  when  the  discrimination  results 
from  divergent  aetion  by  different  assessing 
boards  whose  asseasments  are  not  aiifojeet  to 
any  process  of  equaliaation  established  by  the 
state,  and  where  the  diverse  results  are  the 
outcome  of  the  intentional,  systematic,  per- 
Bistent  undervaluation  by  one  body  of  offi- 
cials, pref^umably  known  to  and  i;;nored  by 
the  other  bodv,  so  that  the  two  bodies  act  in 
effect  in  concert. 


The  requirement  of  Ky.  Const.  §  172,  that 
all  property  ''shall  be  assessed  for  taxstion 
at  its  fair  eaah  value,  estimated  at  the  priot 
it  would  bring  at  a  fair  voluntary  sale,''  will 
not  prevent  injunctivs  relief  against  steps 
looking  to  the  enforcement  of  certain  state 
and  local  so-called  franchise  taxes  based  upon 
sn  assessment  of  the  intanfi[ible  property  of  a 
public  service  corporation  by  the  state  board 
of  valuation  and  assessment  at  not  more  them 
fta  fair  cash  vahte,  where  the  local  assessing 
olBoers  charged  with  Talaing  other  classes  of 
property  systematically  undsrvahie  such  prop> 
erty,  since  to  apply  to  one  class  of  property 
the  standard  of  fair  cash  value,  ^stemati'' 
eally  departed  from  with  respect  to  other 
classes  of  property,  would  frustrate  the  prin- 
cipal object  of  that  section,  which,  in  view  of 
the  provisions  of  §§  171  and  174,  requiring 
uniformity  of  taxation  in  proportion  to  value, 
and  an  Identicol  rate  as  between  corporate 
and  indiridnal  property,  must  be  deemed  to 
be  equal  taxation. 


A  public  servicer  corporation  may  sua  la 
equity  to  restrain  state  officers  from  taking 
stops  looking  to  the  enforcement  of  certain 
fitate  *nd  local  so-called  franchise  taxes  on 
the  ground  of  discrimination  in  valuation  of 


Equitable  relief  to  public  service  corpora- 
tions against  the  certification  and  enforce- 
ment by  state  officers  of  state  and  local  so- 
called  franchise  taxes  upon  the  ground  of  a 
discrimination  in  the  valuation  of  the  in- 
tangible property  of  the  corporations  upon 
which  the  taxes  are  based,  arising  out  of 
systematic  undervaluation  of  other  taxable 
property,  may  not  be  denied  vpon  the  l^eory 
that,  under  Ky.  Stat.  §§  4115-4120^  4123,  a 
method  is  provided  by  which,  instead  of  low- 
ering the  assessments  upon  their  property, 
they  could,  by  proper  procedure,  compel  the 
assessment  of  the  property  of  other  taxpayers 
to  be  increased,  so  as  to  come  within  the 
requirement  of  Ky.  Const.  §  172  as  to  fair 
cash  value,  where  there  is  nothing  in  these 
provisions  to  indicate  that  the  parties  sitti- 
ated  as  are  these  corporations,  who  have  no 
different  interests  in,  the  undorvaliiation  by 
•tlie  local  assessors  from  that  which  might,  be 
possessed  by  any  other  citizens,  are  entitled 
to  be  heard  to  complain  that  such  assess- 
ments are  too  low,  nor  is  any  case  cited  where 
such  a  complaint  has  been  entertained,  the 
remedy  of  reassessment  being  a  public,  not  a 
pcrivate,  remedy. 

Appeaa  from  United  States  District  Courts 
Sastern  District  of  Kentucky. 

Actions  by  Louisville  and  Interurban  Rail- 
Mad  Company  and  by  Louisville  Railway 
Oompany,  plaintiffs,  respectively,  against 
Robsrt  L.  Oreene  et  a!.,  defendants  in  each 
aetion.  Judgments  for  plaintiffs.  Defend- 
ants appeal.  .  tlie  facts  are  stated  in  the 
opinion.    ATFiBMfeD. 

•Marvel  M.  Lofan,  Charles  Carroll  and  John 
L.  Rich  for  appellants. 

Ateafander  Pope  Humphrey  and  Edvoard  P. 
Humphrey  for  appellees. 

[501]  PiTXEY,  J.— These  are  companion 
cases  involving  similar  questions,  were  argued 
together,  and  may  be  disposed  of  in  a  single 
[502]  opinion.  Appellees  are  corporations 
organized  under  the  laws  of  the  State  of 
Kentucky,  one  of  which  (the  Louisville  & 
Interurban  Railroad  Company)  operates,  as 
a  common  carrier,  passenger  and  freight  lines 
of  railroad  in  three  of  the  counties  of  that 
State  and  in  various  municipalities  and  tax- 
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ing  districtfl  in  those  counties;  while  Ute 
other  (the  Louisville  Railway  Company) 
operates,  as  a  common  carrier,  passenger  and 
freight  lines  of  street  railway  in  the  City  of 
Louisville  and  in  Jefferson  County  outside  of 
that  city.  They  filed  their  several  bills  of 
complaint  in  the  District  Court  against 
Henry  M.  Bosworth  and  others,  then  consti- 
tuting the  Board  of  Valuation  and  Assess- 
ment  of  the  State  of  Kentucky  (Bosworth 
being  also  Auditor  of  Public  Accounts),  and 
against  the  Attorney  General  of  the  State  and 
his  assistants,  suing  them  all  both  individu- 
ally and  in  their  official  capacities,  for  an 
injunction  to  restrain  steps  looking  to  the 
certification  and  enforcement  of  what  are 
called  "franchise  taxes"  attempted  to  be  as- 
sessed upon  the  respective  complainants  for 
the  year  1915  under  §  4077  and  succeeding 
sections  of  the  Kentucky  Statutes,  upon  the 
ground  of  discrimination  in  the  valuation  of 
the  franchises;  they  having  been  assessed,  as 
alleged,  on  the  basis  of  75  per  cent  of  actual 
values,  while  taxable  property  in  general 
was  assessed  systematically  and  intentionally 
at  not  more  than  52  per  cent  of  actual  values. 
There  being  no  diversity  of  citizenship,  the 
jurisdiction  of  the  District  Court  was  in- 
voked, under  the  first  pari^aph  of  §  24,  Jud. 
Code  (4  Fed.  St.  Ann.  2d  ed.  838)  upon  the 
ground  that  the  suits  arose  under  the  "due 
process*'  and  "equal  protection"'  clauses  of 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  and  that  the  mat- 
ter in  dispute  in  each  case  was  in  excess  of 
the  jurisdictional  amount.  Plaintiffs  also  re- 
lied upon  certain  provisions  of  the  constitu- 
tion of  the  State  that  require  uniform  tax- 
ation of  property  according  to  value  and  at 
the  same  rate  for  corporate  as  for  individual 
property.  By  supplemental  bills  [503]  the 
successors  in  office  of  the  original  defendants 
were  made  parties,  in  both  their  individual 
and  official  capacities.  In  each  case  there 
was  a  motion  to  dismiss,  equivalent  to  4 
general  demurrer  to  the  bill,  upon  the  follow- 
ing grounds:  (1)  That  there  was  no  fed- 
eral question  involved,  and  therefore  the 
court  was  without  jurisdiction;  (2)  that  the 
bills  stated  no  cause  of  action  under  the  laws 
of  the  State  or  of  the  United  States;  (3) 
til  at  the  plaintiffs  had  an  adequate  remedy 
at  law;  (4)  that  the  bills  showed  no  equity 
on  their  face;  and  (5)  that  the  suits  were 
suits  against  the  State  of  Kentucky.  After 
a  li earing,  the  court  overruled  these  motions, 
defendants  declined  to  plead  further  and 
made  no  objection  to  the  submission  of  the 
cases  for  final  decrees,  the  allegations  of  the 
bills  not  being  denied  were  taken  as  true,  and 
final  decrees  were  made  granting  relief 
against  the  enforcement  of  the  disputed  as- 
sessments, and  restraining  the  imposition  of 
franchise  taxes  upon  plaintiffs  for  the  year 


1915  based  on  assessments  of  their  frandiiflss 
at  greater  values  than  those  ooneeded  in  the 
respective  bills  of  complaint,  which  were  60 
per  cent  of  actual  values.  The  court,  in 
reaching  this  conclusion,  followed  its  own 
previous  decisions  in  Louisville,  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  380,  230  Fed.  191.  De- 
fendants appealed  directly  to  this  court, 
under  §  238,  Jud.  Code  (5  Fed.  St.  Ann.  2d 
ed.  794). 

The  cases  were  submitted  here  at  the  same 
time  with  cognate  cases  this  day  deeided, 
vis. :  Nos.  778  and  779,  Louisville,  etc.  R.  Co. 
V.  Greene,  244  U.  S.  622,  37  S.  Ct.  683,  and 
Nos.  642-645,  Illinois  Cent.  R.  Co.  v.  Greene, 
244  U.  S.  655,  37  S.  Ct.  697. 

In  the  present  cases,  the  assignments  of 
error  and  the  argument  for  appellants  are 
based  upon  the  refusal  to  dismiss  the  bills  of 
complaint,  no  criticism  being  made  as  to  the 
particular  relief  granted  by  the  final  decrees. 

The  bills  are  substantially  identical  in 
form,  and  an  outline  of  the  one  filed  by  the 
Louisville  &  Interurban  Railroad  Company 
(No.  617)  will  suffice.  Following  a  prefatory 
statement  of  jurisdictional  matters  and  a 
description  [504]  of  the  parties,  it  avers  in 
substance  that  the  State  Board  of  Valuation 
and  Assessment,  having  ascertained  by  a 
process  not  here  criticised  what,  in  their 
judgment,  was  the  fair  cash  value  of  plain- 
tiff's "capital  stock,"  took  76  per  cent  of  the 
result,  and  thus  fixed  the  valuation  of  the 
capital  stock  for  the  purposes  of  the  assess- 
ment for  the  year  1915  at  $2,250,000;  de- 
ducted therefrom  the  amount  of  plaintiff's 
tangible  property  assessed  for  state  taxes — 
$813,619— thus  fixing  the  value  of  the 
"franchise"  at  $1,436,381;  and  ascertained 
the  state  taxes  thereon  as  follows :  state  tax, 
generally,  at  50  cents,  $7,181.90;  state  road 
tax,  at  5  cents,  $718.19;  a  total  of  $7,900.09. 
That  plaintiff  protested,  but  to  no  avail. 
That  the  assessment  subjects  plaintiff  to  state 
taxes  upon  the  whole  of  its  capital  stock,  and 
to  county  taxes  in  the  three  counties  on  pro- 
portionate parts  of  it,  and  to  additional  taxes 
in  the  cities  and  other  municipalities  and 
taxing  districts  through  whieh  its  railroad 
runs.  Plaintiff  avers  that  for  many  years 
past,  including  the  taxing  year  1914-1916, 
the  taxes  for  which  are  here  in  controversy, 
the  local  assessors  and  other  assessing  officers 
of  the  State  of  Kentucky  have  habitually,  in- 
tentionally, systematically,  and  generally 
assessed  the  property  of  individuals  and  of 
corporations  within  their  sphere  of  duty,  com- 
prising 80  per  cent  of  the  total  taxable 
property,  at  not  exceeding  62  per  cent  of  its 
fair  cash  value,  estimated  at  the  price  which 
it  would  bring  at  a  fair  and  voluntary  sale: 
that  the  fact  of  such  systematic  assessment 
Upon  that  basis  annually  for  many  years  pa»t 
has  been  a  matter  of  pul)lic  notoriety  in  the 
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state;  ''whereas  the  said  Boaworth»  Rhea  and 
CrecilinB,  acting  as  the  State  Board  of  Valua- 
tion  and  Asaesement,  after  ascertaining  what, 
In  their  judgment,  was  the  fair  cash  value  of 
plaintiff's  capital  stoek,  reduced  said  value 
only  to  the  extent  of  taking  75  per  cent 
thereof,  instead  of  taking  52  per  cent,  the 
average  rate  applied  by  assessing  officers  to 
the  vast  body  of  property  in  this  State."  It 
is  [505]  averred  that  Bosworth,  Rhea  and 
Crecilius  have  denied  to  plaintilT  the  benefit 
of  equalization,  and  that  thereby  plaintiff  has 
been  deprived  of  its  property  without  due 
process  of  law,  and  denied  the  equal  pro- 
tection of  the  laws,  in  violation  of  the  Four- 
teenth Amendment  and  the  constitution  and 
laws  of  the  State;  that  plaintiff  has  paid  the 
state  and  county  taxes  upon  its  tangible  prop* 
erty  for  the  year  in  controversy  so  far  as 
they  have  been  demanded,  and  also  has  paid 
the  state  taxes  upon  its  franchise  as  arrived 
at  by  taking  the  value  of  its  capital  stock 
and  taking  60  per  cent  of  such  valuation  and 
deducting  therefrom  the  valuation  of  plain- 
tiff's  tangible  property;  tliat  Bosworth,  Rhea, 
and  Crecilius,  unless  enjoined,  will  certify 
to  the  county  clerks  ol  the  three  counties 
mentioned  the  amounts  claimed  to  be  due  to 
said  counties  and  the  taxing  districts  thereof 
by  reason  of  the  valuation  they  have  assumed 
to  make  as  above  stated;  the  county  clerks 
will  thereupon  certify  said  assessments  re- 
spectively to  the  tax  collectors  for  the  said 
counties  and  the  taxing  districts  therein  for 
eollection;  and  said  collecting  officers  will 
proceed  to  make  collections  and  to  institute 
unwarranted,  vexatious,  and  multHudinous 
suits  knd  proceedings  at  law  against  plain* 
tiff;  that  unless  enjoined  the  said  Bosworth 
or  hie  deputy  will  enter  in  account  witli  the 
Treasurer  of  the  State  the  amount  of  taxes 
based  upon  the  valuation  aforesaid,  and  the 
said  Attorney  General  and  his  assistants  will 
institute  civil  or  penal  actions  or  pfrocure 
indictments  against  plaintiff  based  upon  its 
supposed  delinquency  in  the  payment  of 
taxes;  and  that  the  unauthorised  and  illegal 
valuation  constitutes  a  cloud  and,  as  claimed 
by  the  defendants^  constitutes  a  lien  upon 
plaintiff's  property  in  the  Commonwealth, 
and  unless  defendants  are  enjoined  numerous 
and  vexatious  suits  will  be  instituted  to  en- 
force or  foreclose  such  Hen.  There  is  an  ap- 
propriate prayer  for  injunction  and  for 
general  relief. 

It  does  not  appear,  from  any  express  aver- 
ment in  the  [506]  bills,  that  other  property- 
owners  have  been  subjected  to  discrimination 
precisely  like  that  of  which  plaintiffs  com- 
plain; but  the  entire  argument  for  defend- 
ants, in  these  cases  and  others  argued  with 
them,  proceeds  upon  the  theory  that  the 
Board  of  Valuation  and  Assessment  tniated 
all  taxpayers  alike  over  whom  they  had  juris- 


diction; henee,  it  is  fair  to  assume  that  plain- 
tiffs' franchises  were  assessed  on  the  same 
basis  of  valuation  applied  by  the  Board  to 
other  property  generally  that  came  within 
the  range  of  their  official  duty. 

(1)  It  is  convenient  to  state  at  this  point 
what,  indeed,  is  not  controverted,  that,  if 
the  suits  be  otherwise  maintainable,  the  last- 
mentioned  averments  of  the  bills  show  suf- 
ficient special  grounds  for  invoking  the 
equity  jurisdiction,  under  the  rule  established 
by  repeated  decisions  of  this  court.  Dows  v. 
Chicago.  11  Wall.  lOa,  110,  112,  20  U.  S.  (L. 
ed.)  65;  Hannewinkle  v.  Georgetown,  15 
Wall.  547,  21  U.  S.  (L.  ed.)  231;  Union  Pac. 
R.  Co.  V.  Cheyenne,  113  U.  8.  516,  525,  526, 
5  S.  Ct.  601,  28  U.  S.  (Ia  ed.)  1098;  Ohio 
Tax  Cases,  232  U.  S.  576,  587,  34  S.  Ct.  372. 
58  U.  S.  <Ia  ed.)  737. 

(2)  A  fundamental  contention  of  appel- 
lants is  that  the  present  actions,  brought  to 
restrain  them  in  respect  of  the  performance 
of  duties  they  are  exercising  under  the  au- 
thority of  the  State  of  Kentucky,  are  in  ef- 
fect suits  against  the  State.  Questions  of 
this  sort  have  arisen  many  times  in  this 
court,  but  the  matter  was  set  at  rest  in  £x 
p.  Young,  209  U.  S.  123,  150,  155,  14  Ann. 
Cas.  764,  28  S.  Ct  441,  52  U.  S.  (L.  ed.)  714, 
13  L.RJk.(N.8.)  932,  where  it  was  held  that 
a  suit  to  restrain  a  state  officer  from  execut- 
ing an  unconstitutional  statute,  in  violation 
of  plaintiff's  rights  and  to  his  irreparable 
damage,  is  not  a  suit  against  the  State,  and 
that  "individuals  who,  as  officers  of  the  Statt% 
are  clothed  with  some  duty  in  regard  to  the 
oiforcement  of  the  laws  of  the  State,  and 
who  threaten  and  are  about  to  commence  pro- 
ceedings, either  of  a  civil  or  criminal  nature, 
to  enforce  against  parties  affected  an  un- 
constitutional act,  violating  the  Federal 
Constitution,  may  be  enjoiiied  by  a  Federal 
court  of  equity  from  such  action." 

[507]  In  repeated  decisions  since  Ex  p. 
Young,  that  ease  has  been  recognissed  as  set- 
ting these  <|ueation8  at  rest.  Western  Union 
Tel.  Co.  V.  Andrews,  216  U.  S.  165,  166,  30 
S.  Ct.  266,  54  U.  S.  (L.  ed.)  430;  Herndon  v. 
Chicago,  etc.  R.  Co.  218  U.  S,  135,  155,  30  S. 
Ct.  633,  64  U.  S.  (L.  ed.)  970;  Philadelphia 
Co.  v.  Stimson,  223  U.  S.  605,  621,  32  S.  Ct. 
340,  56  U.  S.  <L.  ed.)  570;  Home  Telephone, 
etc.  Co.  V.  Los  Angeles,  227  U.  S.  278,  203, 
33  S.  Ct.  812,  57  U.  S.  (L.  ed.)  510;  Truax 
V.  Raich,  239  U.  S.  33,  37,  Ann.  Caa  1917B 
283,  36  S.  Ct.  7,  60  U.  S.  (L.  ed.)  181.  And 
see  Hopkins  v.  Clemson  Agricultural  College, 
221  U.  S.  636,  642-644,  31  S.  Ct.  654,  55  U.  S. 
(L.  ed.)    890,   35   L.R.A.<N.S.>    243. 

The  principle  is  not  confined  to  the  main- 
tenance of  suits  for  restraining  the  enforce- 
ment of  statutes  which  as  enacted  by  the 
state  legislature  are  in  themselves  unconsti- 
tutional.    Reagan  v.  Farmers'  Loan,  etc.  Co. 
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154  U.  a  362,  390,  14  S.  Ct.  1047,  38  U.  S. 
(Ij.  ed.)  1014,  AVtts  a  case  not  of  an  unconsti- 
tutional statute,  but  of  confiscatory,  and 
therefore  unconstitutional,  action  taken 
by  a  state  commission  under  a  consti- 
tutional statute.  The  conrt,  by  Mr. 
Justice  Brewer,  said:  "Neither  will  the 
constitutionality  of  the  statute,  if  that 
be  conceded,  avail  to  oust  the  Federal 
court  of  jurisdiction.  A  valid  law  may  be 
wrongfully  administered  by  officers  of  the 
State,  and  so  as  to  make  snch  administra- 
tion an  illegal  burden  and  exaction  upon  the 
individual.  A  tax  law,  as  it  leaves  the 
legislative  hands,  may  not  be  obnoxious  to 
any  challenge,  and  yet  the  officers  charged 
with  the  administration  of  that  valid  tax  law 
may  so  act  under  it  in  the  matter  of  assess- 
ment  or  collection  as  to  work  an  illegal  tres- 
pass upon  the  property  rights  of  the  indi- 
vidual." In  Raymond  v.  Chicago  Union 
Traction  Oo.  207  U.  S.  20,  38,  12  Ann.  Cas. 
757,  28  S.  Ot.  7,  52  U.  S.  (L.  ed.)  78,  the 
court  upheld  the  right  of  action  in  a  federal 
court  to  restrain  the  collection  of  taxes  that 
had  been  assessed  at  a  different  rate  and  by 
a  different  method  from  that  employed  with 
respect  to  other  taxpayers  of  the  same  class» 
in  defiance  of  the  provisions  of  a  constitu- 
tional statute  that  required  equalization, 
and  also  in  denial  of  the  protection  of  tlie 
laws  within  the  meaning  of  the  Fourteenth 
Amendment. 

[508]  (3)  The  contention  of  plaintiffs,  set 
forth  in  their  respective  bills  of  complafnt, 
that  the  action  of  the  Board  of  Valuation  and 
Assessment  hi  making  the  assessments  under 
consideration  and  the  threatened  action  of 
defendants  in  respect  of  carrying  those  as- 
sessment into  effect  constituted  action  by  the 
State,  and  if  oairried  out  would  violate  the 
equal  protection  provision  of  the  Fourteenth 
Amendment,  presents,  without  question,  a 
real  and  substantial  controversy  under  the 
Constitution  of  the  United  States,  which 
(there  being  involved  a  sum  and  value  in 
excess  of  the  jurisdictional  amotint)  con- 
ferred jurisdiction  upon  the  federal  court, 
irrespective  of  the  citizenship  of  the  parties. 
This  being  so,  the  jurisdiction  of  that  court 
extended,  and  ours  on  appeal  extends  to  th^ 
determination  of  all  questions  involved  in  the 
case,  including  questions  of  state  law,  ir- 
respective of  the  disposition  that  may  be 
made  of  the  federal  question,  or  whether  it 
be  found  neceteary  to  decide  it  at  all.  Siler 
V.  Louisville,  etc.  R.  Co.  213  U.  8.  176,  191, 
29  S.  Ct.  461,  63  U.  S.  (L.  ed.)  758;  Ohio 
Tax  Cases,  232  U.  S.  676,  586,  34  S.  Ct.  372, 
58  U.  S.  (L.  ed.)  737. 

(4)  Taking  up  first  the  question  of  state 
law,  we  should  at  the  outset  briefly  consider 
the  pertinent  provisions  of  the  constitution 
and  laws  of  the  State.     By    §    171    of    the 


constitution  it  is  prescribed:  'The  General 
Assembly  shall  provide  by  law  an  annual  tax, 
which,  with  other  resources,  shall  be  sufficient 
to  defray  the  estimated  expenses  of  the  Com- 
monwealth for  each  fiscal  year.  Taxes  shall 
be  levied  and  collected  for  public  purposes 
only.  They  shall  be  uniform  upon  all  prop- 
erty subject  to  taxation  within  the  territorial 
limits  of  the  authority  levying  the  tax;  and 
all  taxes  shall  be  levied  and  collected  by  gen- 
eral laws."  By  §  172:  "All  property,  not 
exempted  from  taxation  by  this  Constitution, 
shall  be  assessed  for  taxation  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring 
at  a  fair  voluntary  sale;  and  any  officer,  or 
other  person  authorized  to  assess  values  for 
taxation,  who  shall  commit  [509]  any  wilful 
error  in  the  performance  of  his  duty,  shall 
be  deemed  guilty  of  misfeasance,  and  upon 
conviction  thereof  shall  forfeit  his  iMce,  and 
be  otherwise  punished,  as  may  be  provided  by 
law."  By  §  174:  "All  property,  whether 
owned  by  natural  persons  or  corporations, 
shall  be  taxed  in  proportion  to  its  value,  un- 
less exempted  by  this  Constitution;  and  all 
corporate  property  shall  pay  the  same  rate  of 
taxation  paid  by  individual  property.  Notlt- 
ing  in  this  Constitution  shall  be  construed  to 
prevent  the  General  Assembly  from  providing 
for  taxation  based  on  income,  licenses  or 
franchises."  Section  181  provides  as  follows ; 
"The  General  Assembly  may,  by  general  laws 
only,  provide  for  the  payment  of  lioensn  fees 
on  franchises,  stock  used  for  breeding  pur- 
poses, the  various  trades,  occupations  and 
professions,  or  a  special  or  excise  tax;^'  etc. 
And  §  182  declares:  "Nothing  in  this  Conati- 
tntion  shall  be  construed  to  prevent  the 
General  Assembly  from  providing,  by  law, 
how  railroads  and  railroad  property  shall  be 
assessed  and  how  taxes  thereon  shall  be  col^ 
lected;" 

Under  statutory  provisions,  property  is 
valued  for  purposes  of  taxation,  both  state 
and  local,  in  the  following  manner:  Ail 
property  in  the  State,  real  and  personal, 
tangible  and  intangible*  except  the  property 
of  railroads,  the  franchises  of  certain  corpora- 
tions, shares  of  stock  in  banjks,  and  distilled 
spirits,  is  assessed  by  county  assessors,  sub- 
ject to  the  review  of  county  boards  of  super- 
visors and  a  State  Board  of  Equalization. 
Tangible  railroad  property  is  assessed  by  the 
State  Railroad  Commission.  .  Bank  shares 
and  distilled  spirits  are  assessed  by  the  Board 
of  Valuation  and  Assessment,  composed  of  the 
Auditor  of  Public  Acootmts,  the  Treasurer  of 
State,  and  the  Secretary  of  State.  And,  by 
§  4077,  Ky.  Stats,  it  is  provided:  "Every 
railway  company  or  corporation  .  .  .  also 
every  other  corporation,  company  or  associa- 
tion having  or  exercising  any  special  or  ex- 
clusive privilege  or  franchise  not  allowed  by 
law  to  natural  persons,  or  performing  any 
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[510]  public  service,  shall,  in  addition  to  the 
other  taxes  imposed  on  it  by  law,  annually 
pay  a  tax  on  its  franchise  to  the  State,  and 
a  local  tax  thereon  to  the  colinty,  incorporat- 
ed city,  town  or  taxing  district,  where  its 
franchise  may  be  exercised/'  The  vmlues  of 
such  franchises  (except  as  to  tmnpike  com- 
panies^ otherwise  provided  for),  are  to  be 
fixed  by  the  Board  of  Valuation  and  Assess^ 
ment.  By  §  4078,  verified  statements  are  to 
be  delivered  annually  to  the  Auditor  showing 
certain  facts  respecting  the  company,  incitid- 
ing  the  amonnt  of  capital  stock,  with  its  par 
and  real  value,  and  the  highest  price  at  which 
it  was  sold  within  twelve  months  preceding, 
the  amount  of  surplus  funds  and  undivided 
profits,  the  value  of  all  other  assets,  the 
amonnt  of  indebtedness,  the  gross  or  net  earn- 
ings or  income,  the  amount  and  kind  of  tangi- 
ble property  in  the  State,  the  fair  cash  value 
thereof  estimated  at  the  price  it  would  bring 
at  fair  voluntary  sale,  and  such  other  facts 
as  the  Auditor  may  require.  Section  4079- 
provides  that  ''where  the  tine  or  lines  of  any 
such  corporation,  company  or  association  ex- 
tend beyond  the  limits  of  tiie  State  Mr  coun* 
ty,"  the  statement  shall,  in  addition  to  other 
facts,  show  the  length  of  entire  lines  operat- 
ed, owned,  leased  or  coatroUed  in  the  State 
and  in  each  county,  incorporated  city,  town, 
or  taxing  district,  and  the  entire  line  operat- 
ed, etc.,  elsewhere.  There  is  a  proviso  that 
the  Board,  from  the  statement  furnished  to  it 
by  the  corporation,  and  from  such  other  evi- 
dence as  it  may  have,  it  to  ''fix  the  value  of 
the  capital  stock  cl  the  corporation  .  .  . 
and  from  the  amount  thus  f^ed  shall  deduct 
the  assessed  value  of  all  tangible  property 
assessed  in  the  State,  or  in  the  Counties  where 
situated.  The  remainder  thus  found  shall  be 
the  value  of  its  corporate  franchise  subject  to 
taxation  as  aforesaid. ''!•  It  has  been  held  by 
the  Kentucky  Court  of  Appeals,  [611]  and 
by  th^  court,  that  the  "capital  stock  of  the 
corporation,"  here  referred  to,  includes  its 
entire  property,  of  every  kind  and  description, 
tangible  and  intangible,  and  that  what  is 
called  a  "franchise  tax"  is  nothing  else  than 
a  tax  upon  the  intangible  property  of  the 
c-ompany  in  Kentucky.  Henderson  Bridge  Co. 
V.  Com.  99  Ky.  623,*  639,  641,  31  S.  W.  486, 
29  L.R.A.  73;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  154,  17  S.  Ct.  532; 
Adams  Express  Co.  v.  Kentucky,  166  U.  S. 
171,  180,  17  S.  Ct.  627;  Louisville  Tobacco 
Warehouse  Co.  v.  Com.  106  Ky.  165,  167,  49 


S.  W.  1069,  67  LJtA.  33;  Marion  Nat.  Bank 
V.  Burton,  121  Ky.  876,  888,  90  S.  W.  944, 
10  L.R.A.(N.S.)  947.  In  view  of  these  de- 
cisions, no  serious  attempt  is  made  to  sustain 
the  assessments  in  question  as  a  taxation  of 
fram^ises,  under  §  174  or  181  of  the  con- 
stitution. There  seems  to  be  no  provision 
of  law  ior  taxing  franchises  under  either  of 
those  sections.  Marion  Nat.  Bank  v.  Burton 
121  Ky.  876,  886,  90  S.  W.  944,  10  L.R.A. 
(N.S.)   947. 

To  reeapitfulate:  Real  estate  and  personal 
property  of  individuals  and  of  non-franchise 
corpora^rasu  are  assessed  by  fdie  county  as- 
sessors, both  for  state  and  county  purposes: 
tangible  railroad  property  by  the  Railroad 
Commission;  bairis  shares,  distilled  spirits, 
and  corporate  franchises  by  the  Board  of  Val- 
uation and  Assessment.  It  is  important  to 
be  observed  that  the  latter  board. has  no  au- 
thority or  control  over  the  actions  of  the 
county  assessors,  the  county  boards  of  super- 
visors, €ft  the  State  Board  4A  Equalization; 
and,  on  the  other  hand,  these  officials  have 
no  authority  or  control  over  the  actions  of 
tlie  Board  of  Valuation  and  Assessment.  Nor 
is  there  any  statutory  [512]  provision  for 
iiqualizing  assessments,  as  between  the  prop- 
erty which  is  assessed  by  the  county  assessors 
and  that  which  is  assessed  by  the  Railroad 
Commission  and  the  Board  of  Valuation  and 
Assessment. 

It  hardly  is  open  to  serious  dispute  that  if 
the  legislature  had  confided  to  a  single  body 
the  determination  of  the  basis  of  assessment 
of  the  real  estate  and  personal  property  of 
individuals  and  non-fran^ise  corporations, 
on  the  one  hand,  and  of  the  tangible  and  in- 
tangible property  of  public  service  corpora- 
tions, on  thS'  othtf ,  a  valuation  of  property 
of  the  latter  class  on  the  basis  of  75  per  cent 
of  its  actual  value,  while  property  of  the 
former  class  was  assessed  s3f*Btematically  at 
52  per  cent,  or  not  more  than  60  per  cent,  of 
its  actual  value,  would  be  inconsistent  with 
the  sections  we  have  quoted  from  tiie  Kentudcy 
Constitution.  For  the  provision  of  §  182,  per- 
mitting the  General  Assembly  to  provide  by 
law  "how  railroads  and  railroad  property 
shall  be  assessed,  and  how  taxes  thereon  shall 
be  collected,"  relates  merely  to  the  mode  of 
assessment  and  collection,  and  manifestly 
does  not  permit  a  departure  from  the  require- 
ments of  uniform  taxation  in  proportion  to 
value  and  an  identical  rate  as  between  corpo- 
rate and    individual  property,   contained   in 


1  The  particular  method  of  fixing  the  value 
of  "capital  stock"  and  of  "corporate  fran- 
ihiRe"  is  not  in  issue  in  the  present  cases. 
The  District  Court,  in  Louisville,  etc.  R.  Co. 
V.  Bosworth,  209  Fed.  380,  409-411,  reading 
*»§  4077-4070  together,  seems  to  have  con- 
sidered that  the  method  prescribed  by  the 
proviso  in  §  4079  was  applicable  to  all  public 


service  corporations  organised  in  Kentucky, 
including  those  which  operate  and  conduct 
their  business  and  have  their  property  wholly 
in  that  State.  And  this  appears  to  have  been 
the  view  of  the  Kentucky  Court  of  Appeals 
in  Louisville  R.  Co.  v.  Com.  106  Ky.  710,  714, 
49  S.  W.  486. 
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§§  171  and  174.  The  latter  section  permits 
the  General  Assembly  to  provide  for  taxation 
ba&ed  on  income,  licenses,  or  franchises.  But, 
as  already  stated,  at  least  at  the  time  these 
suits  arose,  there  was  no  provision  of  law 
for  a  taxation  of  franchise  in  any  other  sense 
than  that  already  explained.  Marion  Nat. 
Bank  v.  Burton,  121  Ky.  876,  885,  90  8.  W. 
944,  10  L.R.A.(N.S.)   947. 

The  fact  should  be  emphasized  that  the 
Kentucky  court  of  last  resort,  far  from  hold- 
ing that  discrimination  such  as  is  here  com- 
plained of  is  in  accord  with  the  constitution 
and  laws  of  the  State,  has  recognized  dis- 
tinctly that  it  is  not;  but  has  felt  constrained 
to  hold  that,  under  circumstances  similar  to 
those  of  the  present  cases,  there  is  no  redress 
in  the  courts  of  the  8tate ;  and  that  the  consti- 
tutional [613]  provisions  for  equality  and 
uniformity  are  capable  of  being  put  into  exe* 
cution  only  through  the  selection  of  proper 
assessing  officers.  Louisville  R.  Co.  v.  Com. 
105  Ky.  710,  719,  49  S.  W.  486.  This,  while 
admitting  the  wrong,  merely  denies  judicial 
relief,  and  is  not  binding  upon  the  federal 
courts. 

In  Cummings  v.  Merchants'  Nat.  Bank,  101 
IT.  8.  153,  25  U.  S.  (L.  ed.)  903,  the  bank 
brought  its  bill  in  equity  in  a  circuit  court 
of  the  United  States  to  enjoin  the  collection 
of  a  tax  assessed  against  the  shares  of  its 
stockholders,  not  because  of  inconsistency 
with  the  act  of  Congress  relating  to  the  taxa- 
tion of  such  shares  ( §  5219,  Rev.  Stats. ;  5  Fed. 
St.  Ann.  157 ) ,  but  upon  the  ground  of  a  viola- 
tion of  the  constitution  and  laws  of  the  State 
of  Ohio,  which  required  the  taxation  of  all 
moneys,  credits,  and  investments,  and  also  all 
real  and  personal  property,  to  be  by  a  uni- 
form rule  and  according  to  its  true  value  in 
money.  The  Supreme  Court  of  the  State 
(Exchange  Bank  v.  Hines,  3  Ohio  St.  1,  15) 
had  held  that  they  required  uniformity  not 
only  in  the  rate  of  taxation  but  also  in  the 
mode  of  the  assessment  upon  the  taxable  val- 
uation. But  the  legislature  had  adopted  a 
system  of  valuation  under  which  there  were 
different  bodies  acting  independently  of  one 
another  in  r^ard  to  diifei^nt  classes  of  prop- 
erty in  the  process  of  estimating  values  for 
taxation,  with  one  board  of  equalization  hav- 
ing charge  of  the  valuation  of  the  real  estate 
of  the  whole  State  once  in  every  ten  years, 
another  having  charge  of  the  valuation  of 
railroad  property  every  year,  a  third  of  the 
valuation  of  shares  of  incorporated  banks 
every  year,  but  with  no  common  superior  to  se- 
cure equalization  as  between  the  different 
classes  of  property.  The  evidence  showed  that 
in  the  county  where  complainant's  bank  was 
situate  the  assessors  of  real  properly,  tlie  as- 
sessors of  personal  property,  and  the  county 
auditor  (who  was  the  assessing  officer  for 
bank  shares)  concurred  in  establishing  a  rule 
of  valuation  by  which  real  and  personal  prop- 


erty, except  money,  were  [514]  assessed  at 
one-third  of  actual  values,  and  money  or  in- 
vested capital  at  six-tenths  of  its  value;  that 
this  rule  was  followed;  and  that  for  the  year 
in  question  the  state  board  of  equalization 
increased  the  assessment  upon  the  bank  shares 
to  their  full  cash  value.  This  eourt  held 
(p.  157)  that  *'when  a  rule  or  system  of  valu- 
ation is  adopted  by  those  whose  duty  it  is  to 
make  the  assessment,  which  is  designed  to 
operate  unequally  and  to  violate  a  funda- 
mental principle  of  the  [state]  constitution, 
and  when  this  rule  is  applied  not  solely  to  one 
individual,  but  to  a  large  class  of  individuals 
or  corporations,  [that]  equity  may  properly 
interfere  to  restrain  the  operation  of  this 
unconstitutional  exercise  of  power" ;  and  that 
this  being  the  case  made  by  the  bill,  and  Ije- 
ing  supported  by  the  evidence,  while  the  stat- 
ute could  not  be  declared  unconstitutional,  the 
discriminatory  rule  must  be  held  void  and  the 
injustices  produced  under  it  remedied  so  far 
as  the  judicial  power  could  give  remedy. 

(5)  Is  discriminatory  taxation,  contraven- 
ing the  express  requirements  of  the  state  con- 
stitution, beyond  redress  in  the  courts  of  the 
United  States,  their  jurisdiction  being  prop- 
erly invoked,  when  the  discrimination  results 
from  divergent  action  by  different  assessing 
boards  whose  assessments  are  not  subject  to 
any  process  of  equali2ation  established  by  the 
State,  and  where  the  diverse  results  are  the 
outcome,  not,  indeed,  of  any  express  agree- 
ment among  the  officials  concerned,  but  of 
intentional,  systematic,  and  persistent  under- 
valuation by  one  body  of  officials,  presumably 
known  to  and  ignored  by  the  other  body,  so 
that  in  effect  the  two  bodies  act  in  concert? 
In  our  opinion,  the  answer  must  be  in  the 
negative. 

Appellants'  contention  that  there  is  no 
remedy  by  injunction  against  the  assessments 
imposed  by  the  Board  of  Valuation  and  As- 
sessment places  undue  emphasis  upon  the  re- 
quirement contained  in  §  172  of  the  constitu- 
tion, that  all  property  shall  be  assessed  for 
taxation  at  its  fair  [515]  cash  value,  esti- 
mated at  the  price  it  would  bring  at  a  fair 
voluntary  sale, — a  provision  that  is  repeated 
in  §  4020,  Ky.  Stats,  which  deals  with  the 
duties  of  assessing  officers.  The  averments 
of  the  bills  of  complaint,  admitted  on  this 
record,  are  that  the  Board  did  not  assess  the 
property  of  plaintiffs  at  fair  cash  value,  but 
at  75  per  cent  thereof,  and  that  this  resulted 
in  unequal  taxation  only  because  the  county 
assessments  were  at  a  still  lower  percentage. 
But,  laying  this  aside,  and  assuming  for  the 
moment  that  the  Board  performed  its  duty 
strictly  in  accordance  with  §  172,  by  assess- 
ing plaintiffs'  properties  at  fair  cash  value, 
what  is  the  effect  of  that  action,  in  view  of 
the  systematic  iwdervaluations  by  the  as- 
sessing officers  charged  with  valuing  other 
classes  of  property?    This  question  cannot  be 
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answered  without  considering  tbe  relation  of 
§  172  to  §§  171  and  174,  which  require  uni- 
form taxation  according  to  value,  and  an 
identical  rate  as  between  corporate  and  indi- 
ridual  property.  The  operation  and  effect  of 
such  a  taxing  system,  both  in  respect  to  rais- 
ing the  necessary  moneys  and  in  distributing 
the  burden  among  the  taxpayers,  depend  upon 
two  considerations:  first,  the  rate  of  taxa- 
tion, and,  secondly,  the  basis  of  valuation  of 
the  property  to  be  taxed.  Plainly,  the  provi- 
sion of  §  174  that  "all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by 
individual  property''  means  that  not  only  the 
percentage  of  the  rate,  but  the  basis  of  the 
valuation  shall  be  the  same.  "Taxing  by  a 
uniform  rule  requires  uniformity  not  only  in 
the  rate^  of  taxation,  but  also  uniformity  in 
the  mode  of  the  artses^ment  upon  the  taxation 
hie  valuation.  I^niformity  in  taxing  implies 
equality  in  the  burden  of  taxation,  and  this 
equality  of  burden  cannot  exist  without  uni- 
formity in  the  mode  of  the  assessment,  as 
well  as  in  the  rate  of  taxation."  Exchange 
Bank  v.  Hines,  3  Ohio  St.  1,  15,  quoted  in 
Cummings  v.  Merchants'  Nat.  Bank,  101  U. 
9.  153,  158,  25  U.  8.  (L.  ed.)  903. 

It  is  equally  plain  that  it  makes  no  differ- 
ence what  basis  [516]  of  valuation — that  is, 
what  percentage  of  full  value — ^may  be  adopt- 
ed, provided  it  he  applied  to  all  alike.  The 
adoption  of  full  value  has  .no  different  effect 
in  distributing  the  burden  than  would  be 
gained  by  adopting  75  per  cent,  or  50  per 
cent,  or  even  10  per  cent,  as  the  basis — so 
long  as  either  was  applied  uniformly.'  The 
only  difference  would  be  that,  supposing  the 
requirements  of  the  treasury  remained  con- 
stant, the  rate  of  taxation  would  have  to  be 
increased  as  the  percentage  of  valuation  was 
reduced.  (Under  §  171  of  the  constitution, 
the  rate  of  taxation  may  be  varied  by  the 
General  Assembly  from  year  to  year,  accord- 
ing to  requirements.)  Therefore,  the  princi- 
pal if  not  the  sole  reason  for  adopting  "fair 
cash  value"  as  the  standard  for  valuations, 
is  as  a  convenient  means  to  an  end — ^the  end 
being  equal  taxation.  But  if  the  standard 
be  systematically  departed  from  with  respect 
to  certain  classes  of  property,  while  applied 
as  to  other  property,  it  does  not  serve  but 
frustrates  the  very  object  it  was  designed  to 
accomplish.  It  follows  that  the  duty  to  as- 
sess at  full  value  cannot  be  supreme  in  all 
cases,  but  must  yield  where  necessary  to  avoid 
defeating  its  own  purpose. 

A  substantially  identical  question  was  pre- 
sented to  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  in  Taylor  v.  Louisville,  etc. 
R.  Co.  88  Fed.  360,  60  U.  S.  App.  166,  31  C. 


C.  A.  537,  where  the  Constitution  of  Tennes- 
see declared  that  all  property  should  be  taxed 
according  to  its  value,  to  be  ascertained  as 
the  legislature  should  direct,  "so  that  taxes 
shall  be  equal  and  uniform  throughout  the 
State,"  and  the  statutes  required  that  the 
real  value  of  the  property  be  adopted,  and 
where,  as  here,  railroad  property  and  [517] 
some  other  kinds  were  valued  by  one  set  of 
officials,  and  property  in  general  by  another, 
without  provision  for  equalization  as  between 
the  two  classes.  The  court,  by  Circuit  Judge 
Taft,  said  (p.  364)  :  "The  sole  and  manifest 
purpose  of  the  constitution  was  to  secure  uni- 
formity and  equality  of  burden  upon  all  the 
property  in  the  State.  As  a  means  of  doing 
so  (conceding  that  defendant's  construction 
is  the  correct  one),  it  provided  that  the  as- 
sessment should  be  according  to  its  true 
value.  It  emphasized  the  object  of  the  section 
by  expressly  providing  that  no  species  of 
property  should  be  taxed  higher  than  any 
other  species.  We  have  before  us  a  case  in 
which  the  complaining  taxpayer,  and  other 
taxpayers  owning  the  same  species  of  prop- 
erty, are  taxed  at  a  higher  rate  than  the 
owners  of  other  species  of  property.  This 
does  not  come  about  by  legislative  discrimina- 
tion, but  by  the  intentional  and  systematic 
disregard  of  the  law  by  those  charged  with 
the  duty  of  assessing  all  other  species  of  prop- 
erty than  that  owned  by  complainant  and  its 
fellows  of  the  same  class.  ...  [p.  365} 
The  question  presented  is,  then,  whether,  when 
the  sole  object  of  an  article  of  the  constitu- 
tion is  being  flagrantly  defeated,  to  the  gross 
pecuniary  injury  of  a  class  of  litigants,  and 
one  of  them  appeals  to  a  court  of  equity  for 
relief,  it  must  be  withheld  because  the  only 
mode  of  granting  it  will  involve  an  apparent 
departure  from  the  method  marked  out  by 
the  constitution  and  the  law  for  attaining 
its  sole  object.  We  say  'apparent'  departure 
from  the  constitutional  method,  because  that 
instrument  contemplated  a  system  in  which 
all  property  should  be  assessed  at  its  real 
value.  .  .  .  The  court  is  placed  in.  a  dilem- 
ma, from  which  it  can  only  escape  by  taking 
that  path  which,  while  it  involves  a  nominal 
departure  from  the  letter  of  the  law,  docs 
injury  to  no  one,  and  secures  that  uniformity 
of  tax  burden  which  was  the  sole  end  of  the 
constitution.  To  hold  otherwise  is  to  make 
the  restrictions  of  the  constitution  [518]  in- 
struments for  defeating  the  very  purpose 
they  were  intended  to  subserve.  It  is  to  stick 
in  the  bark,  and  to  be  blind  to  the  substance 
of  things.  It  is  to  sacrifice  justice  to  its  in- 
cident." 


SA  few  of  the  States  have  enacted  laws 
adopting  percentages  of  full  value  as  bases 
of  taxation:  Iowa,  25  per  cent  (Code  Supp. 
1907,  §  1305)  ;  Illinois,  20  per  cent  (Kurd's 
Stat.  1898,  p.  1365,  e),  afterwards  33^  per 


cent  (Ilurd's  Stat.  1909,  p.  1882,  §  312; 
Ilurd's  Stat.  1912,  p.  1963,  §  312)  ;  Nebraska, 
20  per  cent  (Rev.  Stats.  1913,  §  6300)  ;  Ala- 
bama, 60  per  cent  (Gen.  Acts  1915,  p.  393, 
§  9). 
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After  pointing  out  the  similarity  of  the  case 
to  Cummings  v.  Merchants'  Nat.  Bank,  supra, 
and  declaring  (p.  372)  :  *'An  intentional  un- 
dervaluation of  a  large  class  of  property,, 
when  the  law  enjoins  assessment  at  true  val- 
ue,  is  necessarily  designed  to  operate  une^ 
qually  upon  other  classes  of  property  to  be 
assessed  by  other  taxing  tribunals,  who,  it 
may  be  presumed,  will  conform  to  the  law," 
the  court  further  said  (p.  374)  ;  "The  vari- 
ous boards  whose  united  action  is  by  law  in- 
teUded  to  effect  a  uniform  assessment  on  all 
classes  of  property  are  to  be  regarded  as  one 
tribunal,  and  the  whole  assessment  on  all 
classes  of  property  is  to  be  regarded  as  one 
judgment.  If  any  board  which  is  an  essential 
part  of  the  taxing  system  intentionally,  and 
therefore  fraudulently,  violates  the  law,  by 
uniformly  undervaluing  certain  classes  of 
property,  the  assessment  by  other  boards  of 
other  classes  of  property  at  the  full  value, 
though  a  literal  compliance  with  the  law, 
makes  the  whole  assessment,  considered  as 
one  .judgment,  a  fraud  upon  the  fully-assessed 
property.  And  this  is  true  although  the  par- 
ticular board  assessing  the  complainant's 
property  may  have  been  wholly  free  from 
fault  or  fraud  or  intentional  discrimination." 

The  justice  of  this  view  has  been  recognized 
by  the  state  courts  of  last  resort  iu  many 
cases.  Bureau  County  v.  Chicago,  etc.  R.  Co. 
44  III.  229,  239:  Cocheco  Mfg.  Co.  v.  Strafford, 
51  N.  H.  455,  482:  Manchester  Mills  v.  Man- 
chester, 58  N.  H.  38;  Randell  v.  Bridgeport, 
G3  Conn.  321,  324,  28  Atl.  523;  Chicago,  etc. 
Co.  V.  Atchison  County,  64  Kan.  781,  792, 
39  Pac.  1039;  £x  p.  Ft.  Smith,  etc.  Bridge 
Co.  62  Ark.  461.  468,. 36  S.  W.  1060;  Burn- 
ham  V.  Barber,  70  la.  87,  90,  30  N.  W.  20; 
Barz  V.  Board  of  Equalization,  133  la.  563, 
HQo,  111  N.  W.  41;  Iowa  Cent.  R.  Co.  v.  Board 
of  Review  (la.)  [519]  157  N,  W.  731;  Le- 
iiigh,  etc.  Coal  Co.  v.  Luzerne  County,  225 
Pa.  St.  267,  271,  74  Atl.  67;  People  v.  Illi- 
nois Cent.  R.  Co.  273  III.  220,  244-250,  112 
N.  E.  700.  There  are  declarations  to  the  con- 
trary (Central  R.  Co.  v.  State  Board  of  As- 
sessors, 48  N.  J.  L.  1,  7,  2  Atl.  789,  57  Am. 
Kep.  516;  Lowell  v.  Middlesex  County,  152 
Mass.  372,  375,  9  L.R.A.  356),  but  they  take 
little  or  no  account  of  the  rights  of  aggrieved 
taxpayers. 

(0)  The  next  question  in  order  is  whether 
the  assessments  have  the  effect  of  denying  to 
plaintiffs  the  equal  protection  of  the  laws, 
within  the  meaning  of  the  Fourteenth  Amend- 
ment. It  is  obvious,  however,  in  view  of  the 
result  reached  upon  the  questions  of  state 
law,  just  disciissed,  that  the  disposition  of 
the  case  would  not  be  affected  by  whatever 
result  we  might  reach  upon  the  federal  ques- 
tion; for  no  other  or  greater  relief  is  sought 
under  the  "equal  protection"  clause  than 
plaintiffs  are  entitled  to  under  the  provisions 


of  the  copAtitution  and  laws  of  the  Stat«  to 
which  we  have  referred.  Therefore,  we  find 
it  unnecessary  to  express  any  opinion  upon 
the  question  raised  under  the  Fourteenth 
Amendment. 

( 7 )  It  is  objected  that  appellees  had-  ade- 
quate remedy  at  law,  and  Singer  Sewing 
Mach.  Co.  V.  Benedict,  229  U.  S.  481,  33  S. 
Ct  042,  57  U.  S.  (L.  ed.)  1288,  ia  cited  as  a 
controlling  authority.  There  the  suit  was 
brought  to  enjoin  the  collection  of  taxes  lev- 
ied by  the  City  and  Cc^nty  of  Denver,  in  the 
State  of  Colorado,  and  because  of  the  Act  of 
Congress  (Rev.  Stats.  §  723;  5  Fed.  St.  Ann. 
2d  ed.  989)  and  familiar  decisions  applying 
and  enforcing  it,  since  it  appeared  tiiat  a 
local  statute  required  the  board  of  county 
commissioners  to  refund  taxes  paid  and  there- 
after found  to  be  erroneous  or  illegal,'  "wheth- 
er the  same  be  owing  to  erroneous  assessment, 
to  improper  or  irr^ular  levying  of  the  tax. 
to  clerical  or  other  errors  of  omission,^  witn 
a  correlative  right  on  the  part  of  the  tax- 
payer to  enforce  that  duty  by  action  at  law, 
and  the  decisions  of  the  Supreme  Court  of  the 
State  interpreted  the  statute  so  as  to  give  an 
adequate  remedy  at  law,  this  court  affirm^ 
a  decree  dismissing  the  bill. 

[520]  Tbe  statute  that  is  here  invoked  is  § 
162,  Ky.  StaU.  which  reads  as  follows:  "§  162. 
Taxes  wrongfully  collected  refunded.  When 
it  shall  appear  to  the  Auditor  that  money  has 
been  paid  into  the  treasury  for  taxes  when 
no  such  taxes  were  in  fact  due,  he  shall  issue 
his  warrant  on  the  treasury  for  such  money 
so  improperly  paid,  in  behalf  of  the  person 
who  paid  the  same.  .  .  ."  But,  by  a  line  of 
recent  decisions  in  the  Kentucky  Court  of 
Appeals,  the  effect  of  this  section  has  been 
confined  to  cases  where  the  taxes  paid  either 
were  wholly  without  warrant  in  law  or  were 
based  upon  a  mistake  as  to  the  rate  of  taxa- 
tion upon  the  amount  assessed;  and  it  has 
been  held  not  to  authorize  the  Auditor  to 
correct  erroneous  assessments,  since  that  offi- 
cial is  not  entrusted  with  authority  to  make 
assessments.  German  Security  Bank  v.  Coult- 
er, 112  Ky.  577,  66  S.  W.  425;  Louisville 
City  Nat.  Bank  v.  Coulter,  112  Ky.  684,  587, 
66  S.  W.  427;  Couty  v.  Bosworth,  160  Ky. 
312,  169  S.  W.  742;  Bosworth  v.  MetropoliUn 
L.  Ins.  Co.  162  Ky.  344,  348,  172  S.  W.  661 ; 
Louisville  Gas,  etc.  Co.  v.  Bosworth,  169  Ky. 
824,  829,  830,  185  S.  W.  125. 

But,  were  it  otherwise,  §  162  clearly  ap- 
plies to  state  taxes  alone,  while  the  bills  of 
complaint  herein  have  to  do  with  both  state 
and  local  taxes.  A  remedy  at  law  cannot  be 
considered  adequate,  so  as  to  prevent  equi- 
table relief,  unless  it  covers  the  entire  case 
made  by  the  bill  in  equity.  Were  we  to  re- 
quire a  dismissal  of  these  bills  as  to  the  state 
taxes,  retaining  them  as  to  the  local  taxes, 
we  should  multiply  suits,  instead  of  prevent- 
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ing  a  multipliciij  of  salts.  It  is  a  familiar 
maTiin  that  ''a  eourt  of  equity  ought  to  do 
justice  completely,  and  not  by  halves;"  and 
to  this  end,  having  properly  acquired  jurifi' 
diction  of  a  cause  for  any  purpose,  it  should 
diRpoae  ef  the  entire  controversy  and  its  in- 
cidents, and  not  remit  any  part  of  it  to  a 
court  of  law.  Camp  v.  Boyd,  229  U.  S.  630, 
.551,  552,  33  S.  Ct.  785,  57  U.  S.  (L.  ed.) 
1317;  McGowan  v.  Pariah,  237  V.  S.  285, 
296,  35  S.,Ct,  543,  59  U.  S.  (L.  ed.)  955. 

(8)  It  is  contended  that  appellees,  if  ag- 
grieved,  had  [521]  another  and  more  equi* 
table  remedy  than  a  suit  for  injunction;  that 
the  law  of  the  State  provides  a  method  by 
which,  instead  of  Towering  the  assessments 
upon  t)ie  property  of  appellees,  they  could  b;^ 
proper  procedure  compel  the  assessment  of 
the  property  of  other  taxpayers  to  be  in- 
creased so  as  to  come  within  the  constitu- 
tional requirement  as  to  fair  cash  value,  and 
hence  that  it  was  the  duty  of  appellees  to 
adopt  that  method.  The  reference  is  to  §| 
4116-4120,  Ky.  Stats.,  which  require  the 
county  board  of  supervisors  to  convene  annu- 
ally and  make  a  careful  e?(am  mation  of  the 
assessor's  books  and  each  individual  list 
thereof,  empowering  tlieni  to  increase  or  de- 
crease any  list;  "but  the  board  shall  not  re- 
duce or  raise  any  assessment  unless  the  evi- 
dence be  dear  and  unmistakable  that  the 
▼mlnation  is  not  a  fair  cash  value."  By  § 
4123,  they  may  hear  complaints,  summon  and 
swear  witnesses,  and  require  them  to  testify. 
There  is  nothing  in  these  provisions  to  indi- 
cate that  parties  in  the  situation  of  the  pres* 
ent  appellees,  who  have  no  different  interest 
in  the  undervaluation  by  the  county  assessors 
than  that  which  might  be  possessed  by  any 
other  citizens  of  the  State,  are  entitled  to  be 
heard  to  complain  that  the  county  asaeaa- 
ments  are  too  low.  Kor  ia  any  caae  cited 
where  such  a  complaint  has  been  entertained. 
The  remedy  of  reassessment  appears  to  be  a 
public,  not  a  private  remedy. 

We  conclude  that  the  decrees  of  the  Dis- 
trict Court  must  be,  and  they  are 

AJQSrmed. 

Holme%  Braadeis  and  Clarke,  JJ.,  dissent. 


HOTE. 

The  reported  case  holds  that  a  state  taxa- 
tion statute  whereby  the  intangible  property 
of  a  railroad  company  is  to  be  assessed  at 
seventy-five  per  eent  of  its  actual  value,  while 
the  property  of  individnals  and  other  corpo- 
rations is  assessed  at  sixty  per  cent  of  its 
actual  value,  is  in  violation  of  a  provision  of 
the  state  constitution  requiring  uniformity 
of  taxation.  With  respect  to  the  remedy  of 
a  eorporation  thus  unequally  taxed  it  is  held 
that  a  provision  for  readjustment  and  equal- 
Ann.  Cas.  1917E. — 7. 
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i^ation  does  not  afford  ah  adequate  remedy; 
that  injunction  will  accordingly  lie  to  re: 
strain  the  enforcement  of  the  unequal  tax: 
and  that  equity,  having  acquired  jurisdiction, 
will  dispose  of  the  entire  case,  though  as  to 
some  of  the  taxes  complained  of  an  adequate 
legal  remedy  may  exist.  The  validity  of  a 
tax  as  affected  by  the  valuation  of  other  prop- 
erty at  a  lower  proportion  of  its  actual  value 
is  discussed  in  the  note  to  Doty  Lumber,  etc. 
Go.  V.  Lewis  (flounty,  Ann.  Cas.  1912B  870. 
The  remedy  of  the  owner  of  property  assessed 
at  a  greater  per  eent  of  its  value  than  other 
property  is  treated  in  the  note  to  Sioux  Falls 
Sav.  Bk.  v.  Minnehaha  County,  Ann.  Cas. 
1914D  910.  As  to  the  valuation  of  railroad 
property  for  the  purpose  of  taxation  see  the 
note  to  Northern  Pac.  K.  Co.  v.  State,  Ann. 
Cas.  1916E  1166. 
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Courts  —  Federal  Jurisdletion  ^  Graat- 
Ine  Complete  Belief. 

Federal  jurisdiction,  having  been  invoked 
upon  substantial  grounds  of  federal  law,  ex- 
tends to  the  determination  of  all  questions 
involved  in  the  case,  whether  resting  upon 
state  or  federal  law. 


Tszativm  —  Injunetioa  agalust  Tax  ->» 
Jurisdiction  of  Federal  Court. 

State  officers  charged  with  tlie  duty  of  en- 
forcing the  tax  laws  of  the  state  may  be 
enjoined  by  a  federal  court  of  equity  from 
taking  steps  looking  toward  the  enforcement 
of  state  and  local  taxes  upon  the  intangible 
property  of  a  public  service  corporation,  as- 
sessed under  atate  authority,  whieh  are  as- 
serted to  violate  the  Federal  Constitution  be- 
cause of  a  discrimination  in  the  valuation  of 
the  property  upon  which  the  taxes  axe  based, 
arising  out  of  systematic  undervaluation  of 
other  taxable  property,  although  the  state 
laws  under  the  sanction  of  which  the  ofiicerj^ 
assumed. jto  act  in  making  Uie  assessment  do 
not  contemplate  any  unlawful  discrimination. 
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Rieht  to  InJnnetioB  asainst  Tax. 

A  public  service  corporation  may  sue  in 
equity  to  restrain  state  officers  from  taking 
steps  looking  to  the  enforcement  of  certain 
state  and  local  so-called  f]*anchise  taxes  on 
the  ground  of  discrimination  in  valuation  of 
the  intangible  property  upon  which  such 
taxes  are  based,  notwithstanding  the  remedy 
afforded  by  Ky.  Stat.  §  162,  directing  the 
state  auditor  to  refund  taxes  unlawfully  col- 
lected, such  remedy  being  inadequate  to  pre- 
vent equitable  relief  for  two  reasons:  (a)  by 
the  decisions  of  the  Kentucky  courts  this  sec- 
tion is  confined  to  cases  where  the  tax«8  paid 
were  wholly  without  warrant  in  law,  or  based 
upon  a  mistake  as  to  the  rate  of  taxation 
upon  the  amount  assessed;  (b)  the  bills  deal 
with  both  state  and  local  taxes,  while  this 
section  applies  to  state  taxes  alone. 

[See  3  Ann.  Cas.  564;  12  Ann.  Cds.  764; 
Ann.  Cas.  1915C  755.] 

Same. 

The  requirement  of  Ky.  Const.  §  172,  that 
■  all  property  '*shall  be  assessed  for  taxation 
at  its  fair  cash  value,  estimated  at  the  price 
it  would  bring  at  a  fair  voluntary  sale,"  will 
not  prevent  injunctive  relief  against  steps 
looking  toi  tiK  cuifooaementDf  eritRinrialtate 
and  local  ^KMsalleid  franchise  taxes  b^sed  upon 
an  assessment  of  the  intangible  property  of  a 
public  service  corporation  by  the  state  board 
of  valuation  and  assessment  at  not  more 
than  its  f air  *«a^8h  •  ralur^  whe^ethe  local  as- 
sessing officers,  charged  with  valuing  other 
classes  of  property,  systematically  under- 
value such  pt^erty,  since  "to  apply  to  one 
class  of  property  the  standard  of  fair  cash 
value,  systematically  departed  from  with  re- 
spect to-ot^tr  clavsee  of  propert^v  wptild  frus- 
trate the.  principal  olvject  of  tl^at  section, 
which,  in  view  of  the  provisions  of  §§  171 
and  174,  requiring  uniformity  of  taxation  in 
proportion  to  value,  and  an  identical  rate  as 
between  corporate  and  individual  property, 
must  be  deemed  to.be  equal  taxat,ion. 

Same. 

State  as  well  as  local  so-called  franchise 
taxes  based  upon  an  assessment,  of  the  in; 
tangible  property  of  a  public  nervice  corpo- 
ration, made  by  the  state  board  of  valua' 
tion  and  assessment,  may  be  enjoined  by  a 
federal  court  for  discrimination  contrary  to 
IT.  S.  Const.  14th  Amend,  arising  out  of  sys- 
tematic undervaluation  of  other  taxable  prop- 
erty, where  the  proper  state  officers  charged 
with  the  enloreement  of  the  tax  law  oi  the 
state  are  made  parties. 

Proof  of  Discrimlnatloii  iH  Tax. 

General  presumptions  arising  from  the  stat- 
utory duty  of  assessors  to  assess  at  fair  cash 
value,  and  from  the  oath  customarily  required 
of  individual  taxpayers,  together  with  stereo- 
typed affidavits  of  former  assessors  to  the 
effect  that  they  endeavored  to  foll6w  the  law 
and  assess  all  property  at  its  fftir  cash  vqilue, 
and  that  if  any  property  was  otherwise  as- 
sessed it  was  unintentional  and  not  pur- 
suant to  any  ?rgre<'ment  between  assessor  and 
taxpayer,  do  not  nrcessarily  impair  the  pro- 
bative effect  of  official  admissions  and  direct 
and     circumstantial     evidence     frotai     unim- 


peached  private  and  public  sources  that  the 
great  mass  of  property  in  the  state  waa  in- 
tentionally, systematically,  and  notoriously 
assessed  far  below  its  actual  value. 

Same. 

The  fm dings  of  an  official  body,  such  as  the 
state  board  of  valuation  and  assessment, 
created  by  Ky.  Stat.  §§  4077-4081,  to  fix  the 
value  of  the  intangible  property  of  public 
service  corporations  for  so-called  state  and 
local  franchise  taxes,  when  made  after  a  hear- 
ing and  notice  to  the  taxpayer,  are  quasi 
judicial  in  their  character,  and  are  not  to 
be  set  aside  or  disregarded  by  the  courts 
unless  it  is  made  to  appear  that  the  board 
proceeded  upon  an  erroneous  principle  or 
adopted  an  improper  mode  of  estimating  the 
value  of  the  property,  or  unless  fraud  appears. 

Valuation    of    Railroad    Property    for 
Taxation  —  Intangible  Property. 

The  method  of  deducting  nontaxable  assets 
adopted  by  a  state  board  of  valuation  and 
assessment  when  fixing  the  value  of  the  capi- 
tal stock  of  a  railway  company  upon  the 
capitalization-of-income  plan,  pursuant  to 
Ky.  Stat.  §§  4077-4081,  lor  the  purpose  of 
ascertaining  the  value  for  taxing  purposes  of 
its  intangible  property,  cannot  be  said  by  th^s 
courts  to  be  fundamentally  erroneous  merely 
because  there  was  deducted  from  total  net 
income  the  net  income  only  of  nontaxable 
securities  owned  hy  the  corporation,  although 
much  of  the  stock  of  other  corporations  thus 
held,  while  paying  no  dividends,  or  dividends 
of  low  rate,  may  have  had  Urge  intrinsic 
value  by  reason  of  the  control  it  gave  over 
other  lines  and  the  increment  it  brought  to 
the  aggregate  income  of  the  company. 

[See  note  at  end  of  this  case.] 

Same, 

The  objection  that  a  state  board,  when 
fixing  the  value  of  tiie  capital  stock  of  a  rail- 
way company  upon  the  capitalization-of-in- 
come plan,  pursuant  to  Ky.  Stat.  §§  4077- 
4081,  for  tne  purpose  of  ascertaining  the 
value  for  taxing  purposes  of  its  intangible 
property,  adopted  a  six  per  ecnt  interest  rate 
as  tiie  basis  of  capitalieation  instead  of  the 
higher  rate  reached  by  taking  the  railway 
company's  mileage  in  each  of  the  states  in 
which  it  operates,  multiplying  this  by  the 
legal  rate  of  interest  in  that  state,  and  divid- 
ing the  total  of  the  products  by  the  total 
mileage,  is  a  criticism  merely  of  the  conclu- 
sion of  the  board  upon  a  quesUon  of  fact 
which  is  not  properly  subject  to  review  by 
the  courts. 

[See  note  at  end  «£  thie  case.] 

Same. 

Federal  courts  will  follow  the  decision  of 
the  higliost  .state  court  of  Kentucky  that  Ky. 
Stat.  ^§  4077-4081,  governing  the  valuation 
of  the  intangible  property  of  an  interstate 
railway  company  for  tax  purposes,  properly 
construed,  require  first  an  apportionment  to 
Kentucky  of  the  proper  ahaire  of  the  entire 
value  of  Uxo  capital  stock,  leaving  regard  to 
the  relation  of  state  mileage  to  system  mile* 
age,  followed  by  a  deduction  from  the  state's 
proportion  of  the  capital  stock  value  of  the 
assessed    value    of    uie    company's    tangible 
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property  within  the  state,  rather  than  a  de- 
duction of  the  total  tangible  property  in  and 
cnt  of  the  state  from  the  total  capital  stock 
value  before  apportionment  to  the  state. 
[See  note  at  end  of  this  case.] 


The  controlled  milea^  within  and  without 
tke  state,  and  not  merely  the  operated  mild- 
age,  is  what  the  state  board  of  valuation 
and  assessment  must  take  into  consideration 
when  fixing  the  value  of  the  intangible  prop- 
erty of  an  interstate  railway  company  for  tax 
purposes,  conformably  to  Ky.  Stat.  §  4081, 
which  requires  that  "that  proportion  of  the 
value  of  the  capital  stock  which  the  length 
of  the  lines  operated,  owned,  leased,  or  con- 
trolled in  this  state  bears  to  the  total  length 
of  the  lines  owned,  leased,  or  controlled  in 
this  state  and  elsewhere,  shall  be  considered 
in  fixing  the  value  of  the  corporate  franchise 
of  such  corporation  liable  for  taxation  in  this 
state." 

[See  note  at  end  of  this  case.] 

Smme. 

The  vahie  of  so  much  of  the  railway  mile- 
age controlled  by  an  interstate  railway  car- 
rier as  is  not  represented  by  the  latter's  stock 
holdii^^  should  be  included  by  the  state 
board  of  valuation  and  assessment  when 
fixing  the  value  of  the  intangible  property  of 
such  conipanv  for  tax  purposes,  conformably 
to  Ky.  Rtat.  §  4081,  which  reouires  that  'that 
proportion  of  the  value  of  the  capital  stoek 
which  the  length  of  the  lines  operated,  owned, 
leased,  or  oontrolled  in  this  state  bears  to  the 
total  length  of  the  fines  owned,  leased,  or  con- 
trolled in  this  state  and  elsewhere,  shall  be 
considered  in  fixing  the  value  of  the  corpo- 
rate franchise  of  such  corporation  liable  for 
taxation  in  this  state." 

[See  note  at  end  of  this  case.] 


To  avoid  a  double  assessment  there  must 
be  deducted  from  the  Kentucky  apportion- 
ment of  the  value  of  the  capital  stock  of  an 
interstate  railway  company,  the  value  of  the 
Kentucky  portion  of  the  mileage  controlled 
by  it  (in  addition  to  the  authorized  deduction 
of  the  assessed  value  of  the  property  there 
situated)  when  fixing,  conformably  to  Ky. 
Stat.  §  4081,  the  value  of  the  intangible  prop- 
erty of  such  company  for  tax  purposes,  since 
the  local  franchise  wouM  be  assessed  against 
eaeh  of  the  separate  organizations. 

[See  note  at  end  of  this  case.] 

lAjnmetiom  AKoiiist  Tax  •*»  Neeesslty  of 
Proof  -^  Avevmeoata  Jiot  Daviad* 

A  suit  attacking  the  valuation  of  intangi- 
ble corporate  property  for  tax  purpoaes 
should  not  have  been  in  effect  decidca  a.^ainst 
the  plaintiff  because  there  was  nothing  in  the 
record  to  show  the  truth  of  certain  aver- 
ments in  a  supj^lemental  bill,  filed  with  the 
court* B  permission  after  tiie  hearing  and  de- 
eisioo  of  the  cause,  but  before  entry  of  the 
final .  decree,  even  though  it  cannot  be  said 
that  defendants,  by  not  answering,  admitted 
such  averments,  or  that  the  court  erred  in 
failing  to  give  effect  to  them,  there  being 
nothinpf  in  the  record  to  show  that  defendants 
were  ordered  to  answer,  or  to  show  why  the 
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averments  were  iniored,  since  plaintiff  could 
not  be  held  in  default  for  omitting  to  intro- 
duce evidence  at  the  hearing  respecting  these 
matters,  they  not  having  been  considered  by 
the  state  board  which  made  the  valuation, 
nor  set  up  in  the  original  pleadings,  nor,  so 
far  as  appears,  deemed  by  any  of  the  parties 
to  be  material  until  the  court  rendered  its 
decision. 

Effeot  of  Evroneoi&s  Method  of  Taxa- 
tion —  Pretfnmptloas. 

A  valuation  for  tax  purposes  having  been 
shown  to  be  the  result  of  following  a  method 
substantially  erroneous  because  not  in  ac- 
cordance with  the  controlling  statutes,  there 
is  no  presumption  tiiat  a  like  valuation  would 
have  been  reached  by  following  a  correct 
method,  and  when  the  difference  in  result  is 
very  great,  there  is  a  strong  presumption  to 
thf  contrary. 

Cross  appeals  from  United  States  District 
Court,  Eastern  District  of  Kentucky. 

Action  by  Louisville  and  Nashville  Rail- 
road Company,  plaintiff,  against  Robert  L. 
Greene  et  al.,  defendants.  Ftom  judgment 
rendered,  all  parties  appeal.  The  facts  arcf 
stated  in  the  opinion.    REVEBfiED  ON  appba^l 

or   BAILWAT    COMPANT.      AJTIBMKD   OH    CBOSR 
APPEAL. 

Belrm  Bruce,  Edward  8.  Jouett,  WiUitm  A. 
Golitrm  and  Hmry  L.  Stone  for  Lonisvilte 
and  Nashville  Railroad  Company. 

M<vrvel  M.  Ix>giin,  John  L.  Rich,  CJiarlee 
Carroll  and  Charles  S.  Morris  for  Robert  L. 
Greene  et  al. 

[S2S]  PrrifET,  J. — These  cases  are  "an"  ap- 
peal and  a  cross-appeal  from  a  ftnal  decree 
of  the  District  Court  in  a  suit  that  was 
commenced  by  the  Louisville  ft  Nashville 
Railroad  Company,  a  Kentucky  oorporation, 
against  Henry  M.  Bosworth  and  others,  then 
constituting  the  Board  of  Valuation  and  As- 
sessment of  that  State  (Bosworth  being  also 
Auditor  of  Public  Acoounts),  and  against  tlie 
Attorney  General  of  the  State  and  his  as* 
sistants,  seeking  to  restrain  the  taking  of 
any  gteps  toward  enforcing  state  and  local 
taxes  upon  the  basis  of  an  assessment  of  the 
"franchise"  of  the  company  ttfr'the  year  11>1» 
made  by  the  Board  of  Valuation  and  Ass6ss(> 
ment  at  the  sxmi  of  $46,658;63(^,  or  updil 
the  basis  of  any  greater  valuation  than  $22," 
899,200;  and  this  upon  the  ground  that  the 
asscBsinent  was  unlawful  and  not  in  ao- 
cordance  with  the  statute,  was  the  result 
of  an  abuse  of  power  by  the  Board  of  Valna* 
tion  and  Assessment,  and  If  enforced  would 
result  in  a  taking  [526]  of  plaintiff's  prop- 
erty without  due  process  of  law  and  a  denial 
of  the  equal  protection  of  the  laws.  Contrary 
to  §  1  of  the  Fourteenth  Amendment.  By 
a   supplemental  bill,   Robert  L.   Greene   and 
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others  were  brought  in  as  successors  in  office 
of  the  original  defendants.  There  being  no 
diversity  of  citizenship,  the  jurisdiction  was 
rested  upon  the  ground  that  the  suits  arose 
under  the  cited  provisions  of  the  Federal  Con- 
stitution; but  plaintiff  relied  also  upon  the 
provisions  of  the  constitution  and  laws  of 
the  State.  A  chief  ground .  of  complaint, 
based  upon  the  equal  protection  provision  of 
the  Fourteenth  Amendment,  and  also  upon 
the  requirement  of  equal  taxation  prescribed 
by  §§  171,  172,  and  174  of  the  state  constitu- 
tion,i  was  that  the  plaintiff  had  been  subject* 
ed  to  illegal  discrimination,  in  that  its  prop- 
erty had  been  assessed  at  more  than  its  actual 
A  aluc,  whereas  the  property  of  all  other  tax- 
payers in  the  State  was  assessed  uniformly 
and  intentionally  at  much  less  than  actual 
value,  in  fact  at  not  exceeding  60  per  cent 
thereof.  It  was  alleged,  besides,  that  the 
method  of  assessment  followed  by  the  Board 
of  Valuation  was  inconsistent  with  the  pro- 
visions of  the  statutes  of  Kentucky,  and  for 
that  further  reason  the  assessment  was  il* 
legal. 

A  previous  suit  of  the  same  character  had 
been  brought  by  the  same  plaintiff  in  the 
same  court  for  relief  aginst  the  assessment 
for  the  year  1912,  in  which,  after  a  hearing 
on  motion  for  preliminary  injunctiq^  and 
demurrer  to  the  bill  the  court  delivered  a 
very  elaborate  opinion,  allowing  a  temporary 
injunction  upon  condition  that  plaintiff 
should  pay  franchise  taxes  to  the  State  and 
subordinate  taxing  districts  upon  a  valua- 
tion of  $22,899,200.  Louisville,  etc.  R.  Co. 
v.   Boeworth,  209   Fed.   380,  465. 

Following  this  precedent,  the  court,  upon 
the  filing  of  [527]  the  bill  in  the  present 
case,  allowed  a  preliminary  injunction  upon 
the  payment  of  taxes  based  upon  the  same 
valuation.  The  cause  proceeded  to  final  hear- 
ing, and  the  court,  having  found  plaintiff 
to  have  been  subjected  to  discrimination  by 
the  valuing  of  other  property  at  approxi- 
mately 60  per  cent  of  actual  values,  but 
having  overruled  the  other  grounds  of  relief 
asserted,  applied  an  equalizing  factor  to  the 
valuation  of  plaintiff's  franchise,  with  tlie 
result  of  finding  $25,808,493.60  to  be  the 
amount  at  which  it  was  l^^ly  taxable,  or 
$2,909,293.60  in  excess  of  the  amount  upon 
which  payment  was  made  at  the  inception 
of  the  ^uit.  Therefore  a  final  decree  was 
made  enjoining  defendants  from  enforcing  the 
assessment  complained  of,  on  condition  that 
plaintiff  should  pay  taxes,  state  and  local, 
on  the  excess  amount  named.  230  Fed.  191, 
232. 


1  Set  forth  in  full  in  the  opinion  in  Greene 
V.  T^uisville,  etc.  R.  Co.  244  U.  S.  499,  37  S. 
Ct.  673. 


Plaintiff  appealed  to  this  court  upon  the 
ground  that  it  ought  not  to  be  required  to 
pay  franchise  t&xes  upon  any  amount  in 
excess  of  $22,899,200.  Defendants  took  a 
cross  appeal  upon  the  ground  that  plaintiff 
was  entitled  to  no  relief.  The  cases  were 
argued  together  with  kindred  cases  this  day 
decided,  viz.,  Kos.  617  and  618,  Greene  v. 
Louisville,  etc.  R.  Co.  244  U.  S.  499,  37  S. 
Ct.  673,  and  Nos.  642-645,  Illinois  Cent.  R. 
Co.  V.  Greene,  244  U.  S.  556,  37  S.  Ct.  697. 

There  are  numerous  assignments  of  error 
by  each  party,  but,  without  specifying  these, 
the  questions  raised  will  be  disposed  of  in 
the  order  of  convenience.  Of  oourse,  the 
federal  jurisdiction,  having  been  inroked  up- 
on substantial  grounds  of  federal  law,  ex- 
tends to  the  determination  of  all  questions 
involved  in  the  case,  whether  resting  upon 
state  or  federal  laws.  Silver  v.  Louisville,  etc. 
R.  Co.  213  U.  S.  175,  191,  29  S.  Ct.  451,  53  U. 
S.  (L.  ed.)  753;  Ohio  Tax  Cases,  232  U.  S. 
576,  586,  34  8.  Ct.  372,  58  U.  S.  <L.  ed.)  738. 

It  may  be  premised  that  plaintiff  owns 
and  operates  a  great  system  of  railroads  ex- 
tending throughout  Kentucky  and  twelve  oth- 
er States,  embracing  (in  the  year  in  question) 
roads  operated  on  its  own  account  to  the 
extent  of  [528]  4^478.61  miles,  of  which 
1,674.47  miles,  or  36.15  per  cent,  were  in 
Kentucky,  and  an  aggregate  Qt  roads  owned, 
operated,  and  controlled,  extending  to  7,907.83 
miles,  of  which  1,952.45  miles,  or  24.69  per 
cent,  were  in  Kentucky.  It  is  subject  to 
taxation  in  Kentucky  upon  its  tangible  prop- 
erty as  assessed  by  the  State  Railroad  Com- 
mission, and,  in  addition,  to  taxation  state 
and  local  upon  its  intangible  property  or 
"franchise"  under  §  4077,  Ky.  State.,  and 
succeeding  sections  (set  forth  below  in  the 
margin),  the  valuation  to  be  fixed  by  the 
Board  of  Valuation  and  Assessment. 

(1)  Defendants  contend  that  the  District 
Court  was  without  jurisdiction  because  the 
suit  was  in  effect  a  suit  against  the  State  of 
Kentucky.  It  is  said  that  the  sole  basis  of 
a  suit  to  enjoin  state  officers  from  the  per- 
formance of  duties  pursuant  to  a  statute 
must  be  that  the  statute  itself  is  uneonfltitu- 
tional;  that,  since  the  statute  in  queation 
here  is  constitutional,  an  action  may  not  be 
maintained  in  a  court  of  the  United  States 
(there  being  no  diversity  of  citizenship)  for 
what  is  done  by  subordinate  officers  of  the 
State  in  executing  the  statute  in  an  uncon- 
stitutional manner;  and  that  for  misconduct 
of  this  sort  there  is  no  remedy  except  in  the 
state  courts.  These  contentions  are  disposed 
of  adversely  in  Greene  v.  Louisville,  etc. 
R.  Co.  244  U.  S.  499,  37  S.  Ct.  673. 

(2)  It  is  contended  that  the  plaintiff  haa 
an  adequate  remedy  at  law  under  §  162,  Ky. 
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Stats.      This    likewise    i*   negatived    by   the 
tfti>e  just  mentioned. 

(3)  It  is  urged  that,  although  it  be  true 
ihat  the  local  assessors  in  each  county  as- 
•essed  other  property  at  less  than  its  cash 
value,  plain ti^  is  not  entitled  to  relief  for 
this  rea«on  if  its  property  was  not  assessed 
at  more  than  its  fair  cash  value,  even  though 
it  was  assessed  at  a  higher  percentage  than 
other  property.  To  this  the  same  answer 
may  be  made.  The  facts  found  in  this  case 
bring  it  within  the  ruling  that,  in  the  case 
last  mentioned*  was  made  upon  [529]  ad- 
mitted facts,  because  of  the  provisions  of  the 
constitution  and  laws  of  the  State.  In  this 
ease,  aa  in  that,  we  find  it  unnecessary  .to 
pass  upon  the  merits  of  the  question  whether 
a  like  result  would  be  reached  by  the  applica- 
tion of  the  "equal  protection"  clause  of  the 
Fourteenth  Amendment. 

(4)  It  is  contended  that  although  there  be 
jurisdiction  to  enjoin  the  apportioning  of 
the  assessment  among  the  counties,  cities, 
and  towns  for  the  purpose  of  local  taxation,  it 
was  erroneous  to  enjoin  state  taxation  based 
upon  the  same  assessment.  So  far  as  this 
is  bottomed  upon  the  theory  that  the  suit  is  a 
suit  against  the  State,  it  is  disposed  of  by  the 
decision  cited.  It  is  argued,  however,  that 
while  this  court  has  held  that  in  a  proper 
case  a  bill  may  be  brought  to  restrain  ap- 
portionment and  certification  to  the  counties 
of  a  tax  imposed  by  a  state  board  in  viola- 
tion of  federal  rights  (Fargo  v.  Hart,  193 
U.  S.  490,  24  S.  Ct.  498,  48  U.  S.  (L.  ed.) 
761),  yet  Coulter  v.  Weir,  127  Fed.  897, 
906,  912,  62  C.  C  A.  429 — a  case  that  arose 
out  of  the  same  provisions  of  the  Kentucky 
statutes  that  are  here  involved — is  an  au- 
thority in  opposition  to  granting  relief 
against  the  state  taxes,  and  that  it  was 
approved  by  this  court  in  Coulter  v.  Louis- 
ville, etc  R.  Co.  196  U.  S.  509,  608,  25  S. 
Ct.  342,  49  U.  S.  (L.  ed.)  615.  What  was 
said  upon  the  subject  in  the  case  last  men- 
tioned was  not  a  part  of  the  matter  decided, 
as  a  reference  to  the  opinion  clearly  shows; 
for  the  decision  in  favor  of  defendants  pro- 
ceeded upon  the  ground  that  the  evidence 
was  insuflicient  to  sustain  the  bill.  Coulter 
V.  Weier,  supra,  is  easily  distinguishable. 
There,  the  Auditor  of  Public  Accounts  was 
the  sole  defendant.  The  Circuit  Court  of 
Appeals,  after  citing  Poindexter  v.  Greenhow, 
114  U.  8.  270,  286-288,  6  8.  Ct.  903,  29  U. 
8.  (li.  ed.)  185;  Reagan  v.  Farmers'  Loan, 
etc.  Co.  154  U.  8.  362,  390,  14  S.  Ct.  1047, 
.38  U.  S.  (L.  ed.)  1014;  Scott  v.  Donald,  166 
U.  S.  107,  112,  17  8.  Ct.  262,  41  U.  S.  (L. 
ed.)  648:  Smyth  v.  Ames,  169  U.  S.  466, 
518,  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819; 
Fitts  ▼.  McGhee,  172  U.  S.  516,  629,  19  S. 
Ct.  269,  43  U.  8.  (L.  ed.)  535;  and  Taylor 
▼.  Louisville,  etc.  R.  Co.  88  Fed.  350,  60  U. 
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S.  App.  166,  31  C.  C.  A.  537,  and  quoling 
from  the  opinion  in  the  Taylor  Case  to  the 
effect  [530]  that  a  suit  against  individuals 
seeking  to  enjoin  them  from  doing  certain 
acts  which  they  assert  to  be  by  authority 
of  the  State,  but  which  complainants  aver 
to  be  without  lawful  authority,  is  not  a  suit 
against  the  State,  and  from  Fitts  v.  McGhee 
to  the  effect  that  a  suit  against  state  officers 
not  holding  any  special  relation  to  the  par- 
ticular statute  alleged  to  be  unconstitutional 
nor  charged  with  its  enforcement,  is  a  suit 
merely  to  test  the  constitutionality  of  a  state 
statute  and  therefore  is  a  suit  against  the 
State,  proceeded  (p.  906)  to  sustain  the  ac- 
tion only  so  far  as  it  sought  to  enjoin  the 
defendant  from  certifying  to  the  county 
clerks  the  assessment  complained  of.  Tlie 
contrary  result  reached  with  respect  to  the 
tax  due  to  the  State  went  solely  upon  the 
ground  that  as  to  this  tax  the  Auditor  had 
no  act  to  perform  under  the  statute  and  no 
authority  to  enforce  collection;  the  court  pro- 
ceeding to  say  further  (p.  907):  "If  the 
defendant  had  been  about  to  take  some  step 
under  color  of  the  law  tending  to  complete 
the  assessment,  or  if  he  had  been  authorized 
to  seize  property  and  was  about  to  do  so, 
then  he  was,  assuming  the  case  to  be  with 
the  complainants  on  the  merits,  about  to 
commit  a  trespass  for  which  he  would  be 
individually  liable,  and  in  a  proper  case 
equity  might  enjoin  his  proposed  action  up- 
on the  ground  of  his  want  of  legal  authority. 
But  this  is  not  the  case  made  in  respect  to 
the  tax  due  the  state,  and  the  bill,  so  far 
as  it  sought  relief  against  the  state  tax,  must 
be  dismissed  without  regard  to  the  merits.** 
It  would  seem  that  the  court  overlooked 
§§  144,  145,  and  152,  Ky.  Stats,  which  re- 
quire the  Auditor  to  keep  account  of  taxes 
collected,  keep  a  correct  list  of  balances  due 
by  individuals  to  the  Commonwealth,  audit 
and  enter  in  account  all  demands  payable  at 
the  treasury,  report  to  the  Attorney  General 
all  public  debtors  who  fail  to  render ,  their 
accounts  at  the  proper  time  or  to  pay  the 
money  in  their  hands  due  the  Commonwealth 
into  the  treasury,  and  grant  written  authority 
to  the  Treasurer  to  receive  money  [531]  from 
public  officers  or  other  persons  due  to  the 
Commonwealth.  However,  we  need  not  rest 
upon  this  point,  since  in  the  present  case 
the  Attorney  General  and  his  assistants  are 
joined  as  parties,  and  the  final  decree  under 
review  restrains  all  of  the  defendants  from 
taking  any  steps  to  collect  the  excessive 
taxes  due  to  the  State  or  to  any  of  its  sub- 
divisions, and  from  instituting  or  prosecut- 
ing any  proceedings  against  the  plaintifl'. 
either  by  indictment  or  civil  action,  becaiiRc 
of  any  alleged  delinquency  or  failure  of  the 
plaintiff  to  pay  taxes  upon  its  franchise  on 
a  valuation  above  the  amount  found  by  the 
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court  to  be  proper.  The  decree,  with  respect 
to  the  state  as  well  as  the  local  taxes,  is 
clearly  within  the  authority  of  Ex  p.  Young, 
209  U.  S.  123,  156,  14  Ann.  Cas.  764,  28  S. 
Ct.  441,  52  U.  S.  (L.  ed.)  714,  13  L.RJ^. 
(N.S.)  932,  where  Fitts  v.  McGhee,  172  U. 
S.  516,  530,  19  S.  Ct.  269,  43  U.  S.  (L.  ed.) 
535,  was  distinguished  upon  the  ground  that 
in  that  case  no  state  officer  who  was  made  a 
party  had  to  do  with  the  enforcement  of  the 
statute  alleged  to  be  unconstitutional. 

If  what  was  said  in  Coulter  v.  Louisville, 
etc.  R.  Co.  196  U.  S.  599,  608,  25  S.  Ct.  342, 
49  U.  S.  (L.  ed.)  615,  imports  that  an  in- 
junction can  under  no  circumstances  be 
awarded  with  respect  to  state  taxes,  it  must 
be  deemed  to  have  been  overruled  by  Ray- 
mond V.  Chicago  Union  Traction  Co.  207  U. 
S.  20,  12  Ann.  Cas.  757,  28  S.  Ct.  7,  52  U. 
S.  (L.  ed.)  78,  where  the  collection  of  taxes 
based  upon  an  unconstitutional  assessment 
was  enjoined,  a  part  of  these  being  state 
taxes,  as  appears  by  the  report,  pp.  22,  27. 

(5)  It  is  contended  by  defendants  that  the 
evidence  was  insufficient  to  warrant  the  con- 
clusion of  the  learned  District  Judge  that  in 
fact  property  in  general  in  the  State  of 
Kentucky  was  systematically  undervalued. 
A  similar  question  of  fact  was  involved  in 
Coulter  v.  Louisville,  etc.  R.  Co.  and  this 
court  (p.  609)  held  the  evidence  to  be  in- 
suflicient.  In  the  present  case,  besides  much 
to  the  same  effect  as  that  presented  in  the 
Coulter  Case,  a  mass  of  additional  evidence 
was  introduced,  includinsf  extracts  from  the 
United  8tates  Census  Report  for  tlie  year 
1010;  rei^rts  of  the  State  Board  of  Equaliza- 
tion [532]  for  the  years  1910,  1911,  1912, 
and  1913;  report  of  the  State  Tax  Commis- 
sion of  1913;  testimony  of  a  member  of  the 
State  Board  of  Equalization  who  served  in 
the  years  1908  to  1911,  inclusive;  affidavits 
of  nearly  200  individuals  from  47  counties 
in  different  parts  of  the  State;  and  much 
besides.  The  evidence  is  too  voluminous  to 
be  adequately  reviewed  within  reasonable  lim- 
its of  space,  and  we  content  ourselves  with 
saying  that  it  comprises  a  body  of  official 
admissions  and  direct  and  circumstantial  evi- 
dence from  private  and  public  sources  that 
are  unimpeached,  fully  sustaining  the  finding 
of  the  trial  court  that  the  great  mass  of 
property  in  the  State,  so  far  as  assessed  by 


the  count V  assessors  under  the  review  of  the 
county  boards  of  supervisors  and  the  State 
Board  of  Equalization — and  thiB  embraces  all 
tangible  property  except  railroad  property 
and  distilled  spirits — during  a  period  of  years 
prior  to  and  including  the  year  1913,  was 
intentionally,  systematically,  and  notoriously 
assessed  far  below  its  actual  value,  and  at 
certainly  not  exceeding  60  per  cent  of-  its 
fair  cash  value.  There  is  little  to  the  contrary 
except  the  general  presumptions  arising  from 
the  statutory  duty  of  assessors  to  assess  at 
fair  cash  value  and  from  the  oath  customarily 
required  of  individual  taxpayers,  and  a  large 
number  of  stereotyped  affidavits  made  by 
fcrrmer  assessors  to  the  effect  that  they  en- 
deavored to  follow  the  law  and  assess  all 
property  at  its  fair  cash  valtie,  and  if  any 
property  was  otherwise  assessed  it  was  un- 
intentional and  not  pursuant  to  any  agree- 
ment between  the  assessor  and  the  taxpayer. 
In  our  judgment  this  does  not  materially 
detract  from  the  convincing  effect  of  plain- 
tiff's proofs.  The  evidence  is  analyzed  briefly 
in  the  opinion  of  the  District  Judge,  230 
Fed.  227-231,  and  nothing  more  need  be 
added  to  his  comments  upon  it. 

Til  is  disposes  of  all  the  points  raised  by 
defendants. 

(6)  It  is  contended  by  plaintiff  that  the 
Board  of  Valuation  and  Assessment,  in  as- 
sessing plaintiff's  franchise,  [533]  proceeded 
upon  erroneous  principles  and  adopted  an  im- 
proper method,  not  only  by  failing  to  equalize 
the  assessment  so  as  to  make  it  conform  to 
the  basis  generally  adopted  by  other  assess- 
ing officers  in  assessing  other  kinds  of  prop- 
erty, but  also  in  failing  to  follow  the  course 
prescribed  by  the  Kentucky  statute;  and  that 
with  respect  to  its  complaint  in  this  regard 
the  decree  of  the  District  Court  gave  inade- 
quate relief. 

In  order  to  pass  upon  this  contention,  we 
must  consider  the  nature  of  the  so-called 
"franchise  tax,"  the  method  prescribed  by 
the  statute  for  valuing  the  franchise,  the 
method  that  was  pursued  by  the  Board,  and 
the  manner  in  which  the  District  Court  dealt 
with   it. 

The  statutory  provisions  are  in  f§  4077- 
4081,  Ky.  Stats,  the  material  portions  of 
which  are  set  forth  in  the  margin.*  [83^1 
They  originated  in  the  first  General  Assembly 


*§  4077.  (1)  Franchise— assessment  of. 
Every  railway  company  or  corporation.  .  .  . 
also  every  other  corporation,  company  or  as- 
sociation having  or  exercising  any  special  or 
exclusive  privilege  or  franchise  not  allowed 
by  law  to  natural  persons,  or  performing  any 
public  service,  shall,  in  addition  to  the  other 
taxes  imposed  on  it  by  law,  annually  pay  a 
tax  on  its  franchise  to  the  State,  and  a  local 
tax  thereon  to  the  county,  incorporated  city, 
town  or  taxing  district,  where  its  franchise 


may  be  exercised.  Tlie  Auditor,  Treasurer 
and  Secretaiy  of  State  are  hereby  oonstituted 
a  board  of  valuation  and  assessment  for  fix- 
ing the  value  of  said  franchise,  except  as  to 
turnpike  companies,  which  are  provided  for 
in  §  1  [4095]  of  subdivision  4  of  this  article, 
.  .  The  Auditor  shall  be  chairman  of 
said  board,  and  sliall  convene  the  same  from 
time  to  time,  as  the  business  of  the  board 
may  require.  It  shall  be  the  duty  of  the  At- 
torney-General, when  requested  by  the  board 
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after  the  new  Constitution,  being  §§  1  to  5, 
Article  III  of  Chap.  103  (November  11,  1892; 
Acta  1891-1893,  p.  299),  which  were  amend- 
ed by  Chap.  217  of  the  same  session  (June 
9,  1893,  p.  990),  by  Act  of  March  29,  1902 
(c.   128,  Acte  1902,  pp.  281,  305-309),  and 
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by  Act  of  March  15,  1908  (c.  22,  Laws  1906, 
pp.  88,  ]2G-130).  One  of  the  amendments:, 
having  to  do  with  one  of  the  questions  we 
are  to  consider,  will  be  mentioned  below. 

It    will    be    observed    thftt    the    values    of 
franchises   (except  as  to  turnpike  companies, 


of  valuation  and  assessment,  to  attend  said 
Uiard  at  its  meetings  and  advise  with  same 
in  ita  proceedings. 

S  4078.  (2)  Corporations  to  report  to  Audi- 
tor to  determine  value  of  franchise.  lu  or- 
der to  determine  the  value  of  the  franchises 
nientioned  in  the  next  preceding  section,  shall, 
annually,  between  the  thirtieth  day  of  June 
and  the  first  day  of  October,  maWie  and  de- 
liver to  the  Auditor  of  Public  Accounts  of 
this  State  a  statement,  verified  by  its  presi- 
d«:nt,  cashier,  secretary,  treasurer,  mantiger, 
or  other  chief  officer  or  agent,  in  such  form 
as  the  Auditor  may  prescribe,  showing  the 
following  facts,  viz.:  the  name  and  principal 
place  of  business  of  the  corporation,  com- 
pany or  association;  the  kind  of  business 
engaged  in;  the  amount  of  capital  stock,  pre- 
ferred and  common;  the  number  of  shares  of 
each;  the  amount  of  stock  paid  up;  the  par 
and  real  value  tiiereof;  tlie  highest  price  at 
which  such  stock  was  sold  at  a  bona  fide  sale 
within  twelve  months  next  before  the  thir- 
tieth day  of  June  of  the  year  in  which  the 
statement  is  required  to  be  made ;  the  amount 
cf  surplus  funds  and  undivided  profits  and 
the  value  of  all  other  assets:  the  total  amount 
of  indebtedness  as  principal,  the  amount  of 
gross  or  net  earnings  or  income,  including 
interest  on  investmatts>  and  incomes  from 
all  other  sources  for  twelve  months  next 
preceding  the  thirtieth  day  of  June  of  the 
year  in  which  the  statement  is  required;  the 
amount  and  kind  of  tangible  property  in 
this  State,  and  where  situated,  assessed,  or 
liable  to  assessment  in  this  State,  and  the 
fair  cajsh  value  thereof,  estimated  at  the  price 
it  would  bring  at  a  fair  voluntary  sale, 
and  such  other  liaots  as  the  Auditor .  may 
require. 

§  4079.  (3)  Value  of  franchise — ^how  de- 
termined— lines  extend  beyond  State  or 
county.  Where  the  line  or  lines  of  any  such 
corporation,  company  or  association  extend 
beyond  the  limits  of  the  State  or  county, 
the  statement  shall,  in  addition  to  the  other 
facts  hereinbefore  required,  show  the  length 
of  entire  lines  operated,  owned,  leased  or 
controlled  in  this  fitate,  and  in  each  county, 
incorporated  city,  town  or  taxing  district, 
and  the  entire  line  operated,  controlled, 
leased  or  owned  elsewhere.  If  ihe  corpora- 
tion, company  or  association  be  organized 
under  the  laws  of  any  other  State  or  govern- 
ment or  organized  and  incorporated  in  this 
State,  but  operating  and  conducting  its  busi- 
ness in  other  S^vtates  as  well  as  in  this  State, 
the  statement  shall  show  the  following  facts 
in  addition  to  the  facts  hereinbefore  required: 
The  gross  and  net  income  or  earnings  received 
in  this  State  and  out  of  this  State,  on  busi- 
ness done  in  this  State,  and  the  entire  gross 
receipts  of  the  corporation,  company  or  as- 
sociation in  this  State  and  elsewhere  during 


the  twelve  months  next  before  the  thirtieth 
day  of  June  of  the  year  iii  which  the  assess- 
ment is  required  to  be  made.  .  .  .  Pro- 
vided, That  said  board,  from  said  ^atement, 
and  from  such  other  evidence  as  it  i^ay  have, 
if  such  corporation,  company  or  association 
be  organized  under  the  laws  of  tliis  State, 
shall  fix  the  value  of  the  capital  stock  of 
the  corporation,  company  or  association,  a^ 
provided  in  the  next  succeeding  section,  and 
from  the  amount  thus  fixed  shall  deduct  the 
assessed  value  of  all  tangible  property  as- 
sessed in  this  State,  or  in  the  oounties  where 
situated.  The  remainder  thus  found  shall  be 
the  value  of  its  corporate  franchise  subject 
to  taxation  as  aforesaid. 

§  4080.  (4)  Foreign  corporations — fran- 
chise— how  determined.  If  the  corporation, 
company  or  association  be  organized  under 
the  laws  of  any  other  State  or  government, 
except  as  provided  in  the  next  section,  tlie 
board  shall  fix  the  capital  stock  in  this  State 
by  capitalising  the  net  inc*ome  derived  in 
this  State,  or  it  shall  fix  the  capital  stock 
as  hereinbefore  provided,  and  will  determine 
from  the  amount  of  the  gross  receipts  of  sucli 
corporation,  company  or  association  in  this 
State  and  elsewhere,  the  proportion  which 
the  gross  receipts  of  this  State,  within  twelve 
months  next  before  the  thirtieth  day  of  June 
of  the  year  in  which  the  assessments  were 
made,  bears  to  the  entire  gross  f-eccipts  of 
the  company,  the  same  proportion  of  the 
value  of  the  entire  capital  stock  or  the  cap- 
italizing of  the  net  earnings  in  this  State, 
less  the  assessed  value  of  the  tangible  prop- 
erty assessed,  or  liable  to  aBSesfirment,  in  this 
State,  shall  be  the  correct  vhlub  of  the  cor- 
porate franchise  of  such  corporation,  com- 
pany or  association  for  taxation  in  this  State. 

g  4081.  (6)  Interstate  carrier — ^franchise — 
how  fixed.  If  the  corporation  organized  un- 
der the  laws  of  this  State,  or  of  some  other 
State  government,  be  a  railroad  .  .  .  com- 
pany or  a  corporation  performing  any  other 
public  service,  the  lines  of  which  extend  be- 
yond the  limits  of  the  State,  the  said  board 
will  fix  the  Value  of  the  capital  stock  as 
hereinbefore  provided,  and  that  proportion 
of  the  value  of  the  capital  stock  which  the 
length  of  the  lines  operated,  owned,  leased, 
or  controlled' in  this  State,  bears  to  the  total 
length  of  the  lines  owned,  leased  or  controlled 
in  this  State  and  elsewhere,  shall  be  consid- 
ered in  fixing  the  value  of  the  corporate 
franchise  of  such  corporation  liable  for  tax- 
ation in  this  State;  and  such  corporate  fran- 
chise shall  be  liable  to  taxation  in  each 
county,  incorporated  city,  town  or  district 
through  or  into  which  such  lines  pass,  or 
are  operated,  in  the  same  proportion  that 
the  length  of  the  line  in  such  county,  city, 
town  or  district  bears  to  the  whole  length 
of  lines  in  thi^  State;     .    .    • 
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otherwise  provided  for),  are  to  be  determined 
by  the  Board  of  Valuation  and  Assessment, 
which  board,  upon  a  consideration  of  in- 
formation furnished  to  it  by  the  corporation, 
and  from  such  other  [535]  evidence  as  it 
may  have,  is  to  "fix  the  value  of  the  capital 
stock  of  the  corporation  .  .  .  and  from 
the  amount  thus  fixed  shall  deduct  the  as- 
sessed value  of  all  tangible  property  assessed 
in  this  State,  or  in  the  counties  where  situ- 
ated. The  remainder  thus  found  shall  be 
the  value  of  its  corporate  franchise  subject 
to  taxation  as  aforesaid."  It  has  been  held 
by  the  Kentucky  Court  of  Appeals,  and  by 
this  court,  that  the  "capital  stock  of  the 
corporation"  includes  its  entire  property  of 
every  kind  and  description,  tangible  and  in- 
tangible, and  that  what  is  called  its  "corpo- 
rate franchise"  is  the  intangible  property 
of  the  company  in  Kentucky.  Henderson 
Bridge  Co.  v.  Com.  99  Ky.  623,  639,  641,  31 
S.  W.  486,,  29  L.R.A.  73  j  Henderson  Bridge 
Co.  v.  Kentucky,  166  U.  S.  loO,  154,  17  S. 
Ct.  532,  41  U.  S.  (L.  ed.)  953;  Adams  Exp. 
Go.  [536]  V.  Kentucky,  166  U.  S.  171,  180, 
17  S.  Ct.  527,  41  U.  S.  (L,  ed.)  960;  Louis- 
ville Tobacco  Warehouse  Co.  v.  Com.  106 
Ky.  165,  167,  49  S.  W.  1069,  57  L.E.A.  33; 
Marion  Nat.  Bank  v.  Burton,  121  Ky.  878, 
888,    90    S.    W.    944,    10    L.R.A.(N.S.)    947. 

The  findings  of  an  official  body  such  as  the 
Hoard  of  Valuation  and  Assessment,  made — 
as  was  the  ease  here — after  a  hearing  and 
upon  notice  to  the  taxpayer,  are  fiMui* judi- 
cial in  their  character,  and  are  not  to  be 
set  aside  or  disregarded  by  the  courts  unless 
it  is  made  to  appear  that  the  body  proceeded 
upon  aa  erroneous  principle  or  adopted  an 
improper  mo46  of  estimating  the  value  of  the 
Iranohisey  or  unless  fraud  appears.  Pitts- 
burgh, etc.  R.  Go.  V.  Backus,  154  U.  S.  421, 
436-436,  14  &:  W.  1114,  38  U.  S.  (L.  ed.) 
1031;  Chicago,  etc.  R.  Co.  v.  Babcock,  204 
U.  S.  685,  596;  27  S.  Ct.  326,  51  U.  S.  (L.  ed.) 
636.  In  this  case  there  is  no  showing  of 
fraud,  the  contention  being  that  the  Board 
departed  from  the  mode  prescribed  by  the 
statute.  II  they  did  this,  or  if  they  pro- 
ceeded in  disregard  of  rights  secured  to  the 
taxpayer  by  the  state  or  federal  Constitu- 
tion, of  course  they  proceeded  upon  an  [537] 
erroneous  principle.  Henderson  Bridge  Co. 
V.  Com.  90  Ky.  623,  645,  31  3.  W.  486,  29 
L.R.A.  73;  Hager  v.  American  Surety  Co.  121 
Ky.  701,  800,  9  S.  W.  550.  It  appears  that 
the  Board,  having  received  a  report  from  the 
plaintiff,  and  having  made  a  tentative  assess- 
ment of  its  franchise  for  taxation  for  the 
year  1913,  had  a  hearing  upon  the  matter 
in  the  presence  of  counsel  for  plaintiff,  and 
as  a  result  made  up  its  assessment  in  a 
manner  summarized  by  the  District  Court 
(230  Fed.  193)   as  follows: 

'*The  details  of  the  assessment,  showing  the 
manner  in  which  the  board  arrived  at  $45,- 


658,630  as  the  value  of  the  franchise,  are 
these:  The  board  first  found  the  fair  caslt 
value  of  plaintiff's  capital  stock,  hereafter 
termed  its  unit,  to  be  $262,252,566.  This 
valuation  it  arrived  at  by  capitalizing  at  6^ 
per  cent,  what  it  took  to  be  plaintiff's  net 
income  from  operations  on  its  own  account 
for  the  year  ending  June  30,  1912,  as  of 
which  date  the  asseasment  speaks,  less  what 
it  took  to  be  its  net  income  from  certain 
property  which  it  took  to  be  nontaxable. 
Plaintiff's  reports  to  the  Kentucky  Railroad 
Commission  and  to  the  Interstate  Commerce 
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Commission  as  of  that  date  state  plaintifTs 
net  income  for  that  year  to  have  been  $189- 
052,905.12.  This  included  the  net  income 
from  the  operation  by  plaintiff  of  three  rail- 
roads, two  in  and  one  out  of  Kentucky,  ob 
account  of  the  owners,  which  amounted  to 
$1,439,604.  The  board  deducted  this  sum 
from  the  total,  leaving  a  balance  of  $16,613,- 
301.12  of  net  income  from  operations  on  its 
own  account.  It  then  deducted  from  this 
balance  the  sum  of  $878,147  on  aooount  of 
its  net  income  from  such  nontaxable  property. 
Thi«  left  a  balance  of  $16,736,154,  which 
capitalized  at  6  per  cent  gave  the  sum  of 
$262,252,566,  at  which  it  valued  the  unit. 
The  nontaxable  property,  the  income  from 
which  was  thus  deducted,  consisted  of  stocks 
in  other  corporations  which  owned  property 
in  this  state  and  which  had  paid. the  taxes 
theoreOB.  Th«  deduction  waa  based  oa  iSZB] 
sections  4085  and  4086,  Kentucky  Statutes, 
and  the  construction  thereof  by  l^e  Court 
of  Appeals  in  the  cases  of  Com.  v.  Walsh,  133 
Ky.  103,  106  S.  W.  240,  117  S.  W.  398,  aiid 
Com.  V.  Fidelity  Trust  Co.  147  Ky.  77,  143 
S.  W.  137.  It  then  apportioned  $92,181,766 
of  this  smu  to  Kentucky.  The  sum  so  ap- 
portioned was  35.16  per  cent  thereof.  The 
percentage  which  it  took  was  the  percentage 
which  the  mileage  operated  by  plaintiff  in 
Kentucky  on  its  own  account  was  of  the 
entire  mileage  so  operated  by  it.  The  entire 
mileage  so  operated  by  it  was  4,478.61,  of 
which  1,574.41  was  in  Kentucky.  It  then 
added  to  the  sum  so  apportioned  $2|468,612, 
the  excess  in  the  value  which  it  took  that  the 
portion  of  the  unit  in  Kentucky  was  over 
such  mileage  proportion  of  the  value  thereof. 
It  found  this  excess  in  value  to  be  in  the 
intangible  part  of  the  portion  of  the  unit  in 
Kentucky,  and  that  in  this  way:  The  value 
of  the  tangible  part  it  took  to  be  $177,038,- 
U3,  and  that  of  the  intangible  $85,214,453. 
Tlie  proportion  of  the  gross  income  derived 
from  Kentucky  of  the  entire  gross  income  it 
took  to  be  38  per  cent,  or  2.86  per  cent  in 
excess  of  such  mileage  proportion.  It  took 
it  that  this  showed  that  the  value  of  the 
portion  of  the  intangible  part  of  the  unit 
in  Kentucky  was  2.85  per  cent  of  the  value 
of  such  part,  or  the  sum  of  $2,468,612,  in 
excess   of   such   mileage    proportion   thereof. 
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Adding  this  sum  to  such  mileage  proportion 
of  the  value  of  the  unit,  to  wit,  $92,181,766, 
made  the  value  of  the  portion  of  the  unit 
in  Kentucky  $94,650,388.  It  then  reduced 
this  sum  to  that  of  $94,500,000  aa  the  value. 
This  reduction  is  not  to  be  accounted  for, 
except  on  the  ground  that  it  wanted  to  place 
the  Talue  of  such  portion  in  round  numbers. 
This  lessened  the  addition  to  such  mileage 
proportion  of  the  value  of  the  unit  on  ac- 
count of  the  access  in  value  of  the  portion 
of  the  intangible  part  of  the  unit  in  Ken- 
tucky over  such  mileage  proportion  thereof 
from  the  sum  of  $2,468,612  to  $2,318,244, 
which  latter  sum  was  the  difference  [539]  be- 
tween $94,500,000  and  $92,181,766.  But  the 
board  had  no  sooner  made  tliis  reduction 
than  it  made  a  further  reduction  from  this 
sum  in  round  numbers  to  another  sum,  not 
in  round  numbers,  to  wit  $75,139,402,  as  the 
value  of  the  portion  of  the  iwit  in  Kentuckj, 
and  there  it  stayed.  On  the  assumption  that 
this  sum  was  reached  by  reducing  from  $94,- 
500,000,  there  is  no  accounting  for  how  it 
reached  it,  rather  than  any  other  sum.  The 
only  account  of  it  which  it  gave  was  that 
it  so  did  *to  be  conservative,  and  out  of  an 
abundance  of  caution,  to  the  end  that  no 
injustice  may  be  done  respondent  in  arriving 
at  the  value  of  the  corporate  franchise  of 
respondent  in  this  state.'  And  it  noted  the 
fact  that  this  sum  was  'less  than  80  per  cent 
of  that  which  it  believes  to  be  the  fair  cash 
value  of  Kentucky's  proportioi^.  of  the  entire 
capital  stock  of  respondent.'  It  then  de« 
ducted  from  this  last  sum  the  assessed  value 
of  the  tangible  property  in  Kentucky,  to  wit, 
$20,;500,772,  which  left  the  sum  of  $45,658,- 
630  as  the  value  of  the  franchise.  Such  ia 
what  the  board  did  on  the  face  of  things." 

Plaintiff  being  an  interstate  carrier  whose 
lines  of  railroad  extend  both  within  and  with- 
out the  limits  of  the  State,  it  comes  within 
§  4081,  Ky.  Stats.,  which  requires  that  '*the 
said  board  will  fix  the  value  of  the  capital 
atock  as  hereinbefore  provided,  and  that  pro- 
portion of  the  value  of  the  capital  stock 
which  the  length  of  the  lines  operated,  owned, 
leased,  or  controlled  in  this  State,  bears  to 
the  total  length  of  the  lines  owned,  leased 
«ir  controlled  in  this  State  and  elsewhere, 
siiall  be  considered  in  fixing  the  value  of  the 
corporate  franchise  of  such  corporation  liable 
tor  taxation  in  this  State."  The  only  pre- 
vious provisiion  to  satisfy  the  reference  *'will 
fix  the  value  of  the  capital  stock  ae  hf^ein- 
before  provided,**  is  the  provision  of  §  4079 
that  tlie  Board  shall  fix  it  "from  e>aid  state- 
ment, and  from  such  other  evidence  as  it 
may  have." 

Under  this  system  it  is  obvious  that  there 
are  three  [540]  principal  steps  in  the  process 
of  ascertaining  the  value  of  the  intangible 
property,  taxable  in  Kentucky,  of  companies 
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operating  lines  of  railroad  extending  within 
and  beyond  the  limits  of  the  State.  These 
are:  (1)  The  fixing  of  the  value  of  "the 
capital  stock  of  the  corporation;"  which,  as 
construed  in  previous  cases,  means  the  total 
value  of  all  its  net  assets,  tangible  and  in- 
tangible, within  and  without  the  State;  (2) 
the  apportionment  to  Kentucky;  and  (3)  the 
elimination  of  the  value  of  the  tangible  assets. 
Whether  the  second  step  shall  precede  the 
third,  or  vice  verac^  is  one  of  the  matters 
in  dispute. 

No  specific  method  being  prescribed  by 
the  statute  for  fixing  the  value  of  the  "capi- 
tal stock"  of  the  entire  system,  except  a  re- 
quirement to  the  efi'ect  that  the  Board  shall 
have  before  it,  with  other  evidence,  a  state- 
ment by  the  corporation  setting  forth  the 
kind  of  business  engaged  in,  the  amount  of 
capital  stock,  the  number  of  shares,  the  par 
and  real  value  thereof,  with  the  highest 
price  at  which  it  has  sold  recently,  the 
amount  of  surplus  and  undivided  profits,  the 
value  of  all  assets,  the  total  amount  of  in- 
debtedness, the  gross  and  net  earnings  or 
income,  the  amount  and  kind  of  tangible 
property  within  the  State,  and  its  location 
and  fair  cash  value,  it  follows  that  the  par- 
ticular method  to  be  pursued  in  ascertaining 
from  this  and  other  evidence  the  aggregate 
capital  value  is  left  to  the  sound  judgment 
and  discretion  of  the  Board.  In  such  cases 
there  are  (at  least)  two  recognized  methods, 
known  as  the  btock-and-bond  plan  and  the 
capitalization-of-income  plaji.  In  the  present 
ease  the  latter  was  followed. 

(7)  llie  application  of  this  method  by  the 
Board  is  attacked  in  two  lespects,  first,  in 
the  manner  of  deducting  non-taxable  assets, 
and,  second,  in  the  rate  of  percentage  used 
in  capitalizing  the  income.  As  to  the  first 
point,  the  insistence  is  that  as  the  tax  under 
consideration  is  merely  an  intangible-prop- 
erty tax,  if  results  that  if  [541]  among  the 
assets  of  the  corporation  going  to  make  up 
its  total  capital  value  there  were  some  that 
were  non- taxable,  it  was  necessary  to  deduct 
the^e  before  arriving  at  the  taxable  capital. 
It  is  pointed  out  that  under  §  4085,  Ky. 
Stats,  the  property  of  all  corporations  is  to 
be  assessed  in  the  name  of  the  corporation, 
and  "so  long  as  said  corporation  pays  the 
tax  on  all  its  property  of  every  kind,  the 
individual  stockholders  shall  not  be  required 
to  list  their  shares  in  said  corporation;" 
tlie  argument  being  that,  to  the  extent  that 
plaintiff  held  the  stock  of  other  corporations 
having  property  in  Kentucky  and  paying 
taxes  thereon  in  that  State,  this  stock  in 
plaintiff's  hands  was  non-taxable,  and  its 
value  should  have  been  deducted  from  the 
total  value  of  its  capital  stock  previously 
ascertained;  citing  Com.  v.  Fidelity  Trust 
Co.  147  Ky.  77,  84,  143  S.  W.  1037.    As  the 
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record  shows,  the  Board  of  Valuation  and 
Assessment  recognized  plaintiflTs  right  to 
deduction  upon  this  account,  and  for  this 
reason,  in  applying  the  capitalization-of-in- 
come  method,  deducted  from  $10,613,301.12, 
not  income  from  operated  roads,  the  sum  of 
$878,147,  the  net  income  from  non-taxable 
securities  as  reported  by  plaintiff  to  the 
Auditor  and  the  Railroad  Commission,  taking 
the  balance  only,  or  $15,735,154,  as  the  in- 
come to  be  capitalized  in  order  to  arrive  at 
the  value  of  the  entire  system.  The  criti- 
cism is  that  adopting  thia  method  had  the 
effect  of  deducting  only  such  stock  in  other 
corporations  as  paid  dividends,  whereas 
plaintiff  insists  that  much  of  its  stock  thus 
held,  although  paying  no  dividends,  or  divi- 
dends at  a  low  rate,  had  large  intrinsic  value 
by  reason  of  the  control  it  gave  over  other 
lines  of  railroad  and  the  increment  it  brought 
to  the  aggregate  income  of  the  company. 
There  was  evidence  that  these  non-taxable 
securities  amounted  to  upwards  of  $30,000,- 
000  ,in  value,  whereas  the  capitalization  at 
6  per  cent  of  their  income  of  $878,147  pro- 
duced a  value  of  only  $14,469,113.  In  .our 
opinion,  it  is  a  sufficient  answer  to  this  con- 
tention [542]  to  say  that  the  Board  merely 
carried  out  the  capitallzation-of-inconie  plan 
of  valuation,  perhaps  to  its  logical  extreme, 
but  certainly  not  in  a  manner  that  enables 
this  court  to  say  that  they  pursued  a  fun- 
damentally wrong  method. 

(8)  The  second  point,  the  adoption  of  a 
6  per  cent  interest  rate  as  the  basis  of  cap- 
italization, instead  of  the  higher  rate,  called 
in  the  testimony  the  "composite  percentage," 
reached  by  taking  plaintiff^s  mileage  in  each 
of  the  thirteen  States  in  which  it  operates, 
multiplying  this  by  the  legal  rate  of  interest 
in  that  State,  and  dividing  the  total  of  the 
products  by  the  total  mileage,  is,  like  the 
first,  a  criticism  merely  of  the  conclusion  of 
the  Board  upon  a  question  of  fact  which  is 
not  properly  subject  to  review  by  the  courts. 

Therefore  we  concur  in  the  opinion  of  the 
District  Judge  that,  upon  this  record,  the 
value  of  the  capital  stock  must  be  taken  to 
he  at  least  as  great  as  $262,252,566,  the 
amount  found  by  the  Board. 

(9)  The  Board's  next  step  was  to  appor- 
tion to  Kentucky  a  certain  part  of  this  total 
value,  which  of  course  included  both  tangible 
and  intangible  assets;  after  which  it  pro- 
ceeded to  deduct  the  assessed  value  of  the 
tangible  assets  in  Kentucky.  Plaintiff  insists 
that  these  steps  should  have  been  reversed; 
tliat  the  Board,  having  valued  the  total  cap- 
ital stock  of  the  company,  including  assets 
tangible  and  intangible,  should  first  have 
deducted  the  entire  tangible  as^sets  wherever 
situate,  and  next  have  assigned  a  proper 
portion  of  the  intangible  to  Kentucky. 

What  the  statute  requires,  in  this  respect, 
is  a  question  of  state  law,  upon  which  we 


must  follow  the  Kentucky  Court  of  Appeals 
if  that  c6nrt  has  passed  upon  it.  It  is  true 
that  the  only  authority  of  the  Board  was 
to  assess  intangible  property,  and,  whether 
it  followed  the  local  statute  or  not,  it  could 
not,  consistently  with  the  due  process  pro- 
vision of  the  Fourteenth  Amendment,  include, 
at  least  ad  against  any  foreign  corpora- 
tion, any  part  of  its  [543]  tangible  prop- 
erty lying  without  the  State;  and  it  is  not 
to  be  supposed  that  the  statute  intended  to 
prescribe  a  different  rule  with  respect  to  Ken- 
tucky corporations,  since  domestic  and  for- 
eign corporations  are  dealt  with  in  the  same 
section  (§  4081).  That  section,  according 
to  its  terms,  first  provides  that  the  Board 
shall  "fix  the  value  of  the  capital  stock  as 
hereinbefore  provided,"  there  being,  as  al- 
ready shown,  no  provision  respecting  the 
method  except  that  the  ascertainment  shall 
be  based  upon  the  statement  of  the  corpora- 
tion and  such  other  evidence  as  the  Board 
may  have.  The  section  proceeds  to  declare 
that  "that  proportion  of  the  value  of  the 
capital  stock  which  the  length  of  the  linos 
operated,  owned,  leased,  or  controlled  in  this 
State  bears  to  the  total  length  of  the  lines 
owned,  leased,  or  controlled  in  this  State 
and  elsewhere,  shall  be  considered  in  fixing 
the  value  of  the  corporate  franchise  of  such 
corporation  liable  for  taxation  in  this  State." 
Referring  now  to  the  mode  of  procedure, 
these  words  evidently  contemplate  an  appor- 
tionment, as  an  aid  in  reaching  the  ultimate 
result  (valuation  of  franchise  taxable  in 
Kentucky ) ;  but  it  is  an  apportionment  of 
"the  value  of  the  capital  stock,"  wiiich  in- 
cludes both  tangibles  and  intangibles,  within 
and  without  the  State.  This  is  not  to  say 
that  any  property  without  the  State  may  be 
taxed.  It  requires  state  mileage  valuation  to 
be  considered  and  cortipared  with  system 
mileage  valuation,  but  it  does  not  make  this 
comparison  conclusive.  As  the  section  was 
enacted  originally,  the  words  "considered  in 
fixing"  were  not  contained  iti  it,  so  that  upon 
the  face  of  things  the  mileage  pro-rate  was 
conclusive  in  ascertaining  the  State's  pro- 
portion of  the  value  of  the  corporate  fran- 
chise,— just  as  county  and  district  mileage 
was  and  still  is  conclusive  as  to  apportion- 
ment between  those  taxing  districts.  But 
by  the  Act  of  June  9,  1803,  the  words  "con- 
sidered in  fixing"  were  inserted,  the  necessary 
effect  of  which  was  to  make  the  relation  of 
state  [5441  mileage  to  system  mileage  a  fac- 
tor that  must  be  considered,  but  not  neces- 
sarily given  conclusive  weight.  Section  4081 
says  nothing  about  deducting  the  value  of 
tangible  property,  and  the  preceding  sec- 
tions speak  of  deducting  only  such  tangible 
property  as  is  located  witiiin  the  State.  In- 
deed, there  is  no  provision  requiring  the  cor- 
poration to  report  its  tangibles  outside  of  the 
State.     And,  if  all  tangibles  were  deducted 
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before  apportionment,  then  the  deduction  of 
"all  tangible  property  assessed  in  this  State," 
specifically  required  by  the  proviso  to  §  4079, 
obviou:>]y  would  result  in  a  double  deduction. 
The  sections  are  inartiiicially  drawn  in  this 
as  in  some  other  respects.  The  District 
Courts  upon  elaborate  consideration  in  the 
case  of  the  1912  assessment  (200  Fed.  418- 
429),  reached  the  conclusion  that  by  the 
proper  construction  the  entire  value  of  cap- 
ital  stock  should  be  first  apportioned,  having 
regard  to  the  mileage,  and  that  from  Ken- 
tucky's portion  of  the  whole  the  assessed 
value  of  the  tangibles  within  the  State  should 
then  be  deducted;  and  that  the  Kentucky 
Court  of  Appeals  had  so  decided  in  Com.  v. 
Covington,  etc.  Bridge  Co.  114  Ky.  343,  70 
S.  W.  849. 

Plaint liT  relies  upon  two  cases,  the  first 
being  Adams  Exp.  Co.  v.  Kentucky,  166  U.  S. 
171,  180,  17  S.  Ct.  527,  41  U.  S.  (L.  ed.) 
960,  where  this  court,  by  Mr.  Chief  Justice 
Fuller,  after  referring  to  tlie  statutory  pro- 
visions now  under  consideration,  and  the  use 
in  the  several  sections  of  the  words  ''fran- 
chise" and  "corporate  franchise,"  said;  "But 
taking  the  whole  act  together,  and  in  view 
of  the  provisions  of  sections  4078,  4079,  4080 
and  4081,  we  agree  with  the  Circuit  Court 
that  it  is  evident  that  the  word  'franchise' 
was  not  employed  in  a  technical  sense,  and 
that  the  legislative  intention  is  plain  that 
the  entire  property,  tangible  and  intangible, 
.  .  .  should  be  valued  as  an  entirety,  the 
value  of  the  tangible  property  be  deducted, 
and  the  value  of  the  intangible  property  thus 
ascertained  be  taxed  under  these  provisions; 
and  as  to  railroad  .  .  .  companies,  whose 
lines  extend  [545]  beyond  the  limits  of  the 
State,  that  their  intangible  property  should 
be  assessed  on  the  basis  of  the  mileage  of 
their  lines  within  and  without  the  State. 
Bui  from  the  valuation  on  the  mileage  basis 
the  value  of  all  tangible  property  is  deducted 
before  the  taxation  is  applied."  The  matter 
of  apportionment  was  not  there  involved,  nor 
what  method  or  order  was  prescribed  by  the 
statute;  the  question  at  the  moment  being 
whether  the  tax  was  a  true  franchise  tax,  or 
merely  a  property  tax  upon  intangible  prop- 
erty. The  significant  thing  was  that  the 
value  of  tangibles  was  to  be  deducted ;  wheth- 
er before  or  after  apportionment  was  a  mat- 
ter of  no  present  significance.  And  at  last 
sentence  quoted,  in  the  expression  "valua- 
tion on  the  mileage  basis,"  indicates  an  ap- 
portionment of  the  entire  capital  stock,  mile 
for  mile,  prior  to  the  deduction  of  tangibles. 

The  second  case  referred  to  is  Coulter  v. 
Weir,  127  Fed.  897,  907-908,  62  C.  C.  A.  429, 
where  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  in  dealing  with  the  question 
whether  the  law  was  repugnant  to  the  com- 
merce clause  or  the  Fourteenth  Amendment, 
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used  this  language:  "Neither  is  the  injunc- 
tion in  reference  to  a  deduction  of  the  value 
of  tangible  taxable  property  from  the  gross 
value  of  the  whole  corporate  property  lim- 
ited to  such  as  is  situated  within  the  state 
of  .Kentucky.  If  tangible  property  having 
a  situs  outside  the  state  he  included  in  the 
valuation  of  the  company's  intangible  prop- 
erty, the  purpose  of  the  law,  being  to  tax 
only  intangible  property,  is  defeated.  ^A'e 
therefore  read  the  act,  as  the  Supreme  Court 
seems  to  have  read  it  in  Adams  Exp.  Co.  v. 
Kentucky,  as  requiring  the  deduction  of  tan- 
gible property  from  the  gross  value  of  all  cor- 
porate assets,  whether  such  tangible  prop- 
erty be  within  or  without  the  state."  The 
question  of  apportionment,  or  of  the  par- 
ticular method  to  be  pursued  in  making  the 
assessment,  wa^  not  involved  in  this  case, 
any  more  than  in  Adams  Kxp.  Co.  v.  Ken- 
tucky, supra.  [546]  It  is  true,  as  the  court 
said,  that  if  tangible  property  having  a  situs 
outside  the  State  were  included  in  the  valu- 
ation, the  purpose  of  the  law  to  tax  only 
intangible  property  would  be  defeated.  The 
same  result  would  follow  if  tangible  property 
within  the  State  were  included  in  the  valu- 
ation. But  it  does  not  follow  that  tangibles, 
within  or  without  the  State,  are  to  be  in- 
cluded in  the  valuation  because  included  in 
the  apportionment.  Any  excess  of  tangibles, 
without  or  within  the  State,  properly  may 
be  given  its  due  weight  as  a  factor  modify^ 
ing  the  tentative  result  rea<'hed  by  mere 
mileage  apportionment.  In  the  absence  of 
special  circumstances,  this  is  not  of  itself 
necessarily  an  unjust  method  of  apportionin;^ 
such  a  tax.  Western  Union  Tel.  Co.  v.  Atty.- 
Gen.  125  U.  S.  530,  552-553,  8  S.  Ct.  961,  31 
U.  S.  (L.  ed.)  790;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  1,  18,  20,  22,  26,  16  S. 
Ct.  1054,  41  U.  S.    (L.  ed.)   49. 

However,  the  dccison  of  the  Kentuckv 
Court  of  Appeals  in  the  Covington  &  Cincin- 
nati Bridge  Co.  Case,  supra,  is  directly  in 
point,  and,  being  so,  is  conclusive  upon  the 
question  of  the  proper  statutory  method. 
There  the  company's  ^'capital  stock,"  valued 
on  the  stock-and-bond  method,  amounted  to 
$1,330,000.  It  owned  an  interstate  bridge, 
59  per  cent  of  the  length  thereof  being  in 
Kentucky,  the  remainder  in  Ohio;  and  it  had 
tangible  property  in  Kentucky  assessed  at 
$452,000.  The  State  of  Ohio  assessed  the 
portion  of  the  bridge  lying  in  that  State  at 
$237,984,  and  the  company  paid  the  taxes 
thereon.  The  Kentucky  Board  of  Valuation 
and  Assessment  fixed  the  value  of  its  enliro 
property  or  capital  stock  at  $730,340,  and, 
deducting  from  this  the  assessment  of  I.mi- 
gibles  in  Kentucky  ($452,000),  took  the  dif- 
ference, or  $278,349,  as  the  franchise  valua- 
tion. The  company,  insisting  that  the  correct 
valuation  was  $180,489,  paid  to  Kentucky  the 
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tax  on  til  is  amount,  reserving  the  question 
of  its  liability  for  a  claimed  balance  of  $464.- 
84,  and  of  the  method  or  basis  upon  which 
its  franchise  should  be  valued  for  taxation 
[547  J  by  the  Board,  to  be  determined  by  the 
courts.  The  matter  was  submitted  to  the 
Circuit  Court  as  an  agreed  case  presenting 
two  questions,  (1)  whether  the  company 
owed  to  the  Commonwealth  the  sum  of  $464.- 
84,  or  any  part  thereof,  on  account  of  the 
tax  of  its  franchise,  and  (2)  what  method 
or  basis  should  be  adopted  by  the  State 
Board  of  Valuation  and  Assessment  for  fix- 
ing the  value  of  defendant's  franchise  for 
taxation  in  the  Comomn wealth  of  Kentucky, 
i  liat  court  held  that  the  Board  had  adopted 
an  improper  method,  and  that  the  company, 
by  the  payment  it  had  made,  had  fulfilled  its 
obligation  to  the  State;  reaching  this  con- 
clusion by  taking  the  aggregate  market  value 
of  its  capital  stock  and  bonded  indebtedness 
($1,330,000),  deducting  the  assessed  value 
of  the  Ohio  tangibles  ($237,084),  and  appor- 
tioning the  balance  of  $1,092,016  on  the  basis 
of  59  per  cent  to  Kentucky  and  41  per  cent 
to  Ohio.  From  59  per  cent  of  $1,092,016, 
namely  $664,289,  it  deducted  the  tangible 
property  assessed  in  Kentucky,  $452,000, 
which  left  a  balance  of  $102/289  as  the 
value  of  the  Kentucky  franchise.  The  State 
appealed  to  the  Court  of  Appeals,  where  it 
insisted  that  -by  the  method  adopted  by  the 
Circuit  Court  the  compatiy  was  not  taxed 
upon  its  entire  property.  The  report  of  the 
the  State  that  the  proper  way  to  arrive  at 
case  states  (pp  348,  349)  :  "It  is  insisted  for 
the  valuation  of  the  franchise  is  to  take  the 
total  value,  $1,330,000,  and  get  59  per  cent 
of  it,  which  is  $782,700,  and  that  this  pre- 
sents the  total  of  the  tangible  property  and 
of  the  franchise  in  Kentucky.  Therefore,  if 
we  deduct  from  this  total  $782,700,  the  as- 
sessment of  the  tangible  property  in  Ken- 
tucky, $452,000,  the  balance,  $330,700,  is  the 
value  of  the  franchise.  Tlie  board  fixed  the 
value  of  the  franchise  at  $278,349,  or  con- 
siderably less  than  the  result  thus  obtained." 
It  was  insisted  for  the  Bridge  Company  that 
the  Circuit  Court  had  followed  Henderson 
Bridge  Co.  v.  Com.  99  Ky.  623,  31  S.  W.  486, 
29  L.R.A.  73,  but  the  Court  of  Appeals  [548] 
pointed  out  that  in  that  case  the  Board  had 
followed  the  method  claimed  by  the  Company, 
that  as  the  action  was  brought  by  the  State 
to  recover  taxes  upon  the  assessment  made 
by  the  Board,  the  State  was  not  in  a  position 
to  question  the  propriety  of  the  assessment, 
and  that  there  was  nothing  in  that  case, 
or  in  any  subsequent  case  approving  it,  to 
prevent  the  Board  from  adopting  a  different 
basis.  To  a  criticism  that  the  Board  had 
adopted  an  erroneous  basis  in  the  instant 
case,  the  court  conceded  the  point,  arguendo, 
but     sustained     the    assessment     upon     the 


ground  that  it  was  no  more  onerous  than 
it  would  have  been  had  a  correct  method 
been  adopted;  and,  in  conclusion,  declared 
(pp.  350-3.11):  "We  therefore  conclude  that 
the  basis  urged  by  appellant  [the  State]  is 
the  proper  one  for  the  assessment  of  the 
property  under  the  agreed  facts,  and  the 
board  having  fixed  a  lower  assessment  than 
this  would  make,  the  court  erred  in  not  en- 
forcing the  collection  of  the  tax  on  the  as- 
sessment made  by  the  board."  This  was  a 
precise  answer  to  the  equally  precise  conten- 
tion urged  in  behalf  of  the  State  affecting 
each  of  the  two  questions  that  were  submitted 
for  decision,  and  it  seems  to  us  that  it  is 
binding  upon  the  federal  courts  as  a  con- 
struction of  the  statute. 

This,  we  repeat,  does  not  necessarily  re- 
sult in  including  in  the  Kentucky  franchise 
valuation  tangible  or  intangible  property 
not  located  within  that  State.  It  does  permit 
the  Kentucky  officials  to  take  into  consider- 
ation extrastate  tangibles,  as  well  as  intan- 
gibles, constituting  portions  of  the  unit  of 
which  they  are  valuing  a  part.  This  is  per- 
missible, even  in  applying  the  statute  to  non- 
resident corporations.  It  is  settled  that  total 
stock  or  total  assets,  situate  partly  within 
and  partly  without  the  State  but  organically 
related,  may  be  taken  into  consideration  &s 
a  means  of  reaching  the  true  cash  value  of 
property  within  the  State,  and  that  the 
mileage  relation  may  be  given  its  proper 
weight.  State  R.  Tax  Cases,  92  U.  S.  575, 
[549]  608,  23  U.  S.  (L.  ed.)  663;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  TJ.  S.  18, 
26,  11  S.  Ct.  876,  35  U.  S.  (L.  ed.)  613; 
Pittsburgh,  etc.  R.  Co.  v.  Backus,  154  U.  S. 
421,  430-431,  14  S.  Ct.  1114,  38  U.  S.  (L.  ed.) 
1031 ;  Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  26,  27,  16  S.  Ct.  1054,  41  U.  S. 
(L.  ed.)  49;  Fargo  v.  Hart,  193  U.  S.  490, 
499,  24  S.  Ct.  498,  48  U.  S.  (L.  ed.)  761, 
765. 

(10)  Plaintiff's  next  point  is  that  the 
Board  took  into  consideration  a  mileage 
proportion  of  35.15  per  cent,  which  was  the 
ratio  borne  by  the  roads  operated  by  plain- 
tiff within  the  State  of  Kentucky  to  its  total 
operated  mileage;  whereas  it  should  have 
included  the  controlled  mileage  within  and 
without  the  State,  which  would  have  yielded 
to  Kentucky  a  proportion  of  only  24.69  per 
cent.  In  this  the  District  Court  vielded  to 
plaintiff's  contention,  and,  we  think,  rightly 
so.  By  §  4079,  Ky.  Stats.,  wlierc  the  com 
pany's  lines  extend  beyond  the  limits'  of  tlie 
Stat-e,  the  report  to  the  Auditor  shall  in 
addition  to  other  facts  show  **the  lenjrth 
of  entire  lines  operated,  owned.  leaj»ed  or  con- 
trolled in  this  State,  and  in  each  county,  in- 
corporated city,  town  or  taxing  district,  and 
the  entire  line  operated,  controlled,  leased 
or  owned  elsewhere."     And,  by  §  4081,  ''that 
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proportion  of  the  value  of  the  capital  stock 
vhich  the  length  of  the  lines  operated,  owned 
leased,  or  controlled  in  this  State,  bears 
to  the  total  length  of  the  lines  owned,  leased 
or  controlled  in  this  State  and  elsewhere, 
shall  be  considered  in  fixing  the  value  of 
the  corporate  franchise  of.  such  corporation 
liable  for  taxation  in  this  State."  In  Com. 
V.  Louisville,  etc.  R.  Co.  149  Ky.  829,  838, 
150  S.  W.  37,  the  very  point  was  considered 
by  the  Court  of  Appeals,  which  declared: 
''If  the  railroad  company  owns  a  majority 
of  the  stock  of«  any  company,  so  that  it  may 
elect  its  directors  and  dictate  its  policy,  there 
can  be  no  doubt  that  it  controls  it  within  the 
meaning  of  the  statute,  and  that  such  other 
railroad  should  be  included  in  the  report  re- 
quired to  be  made  to  the  Auditor.  If  required 
to  be  reported,  the  Board  of  Valuation  and 
Assessment  may  take  them  into  considera- 
tion in  fixing  [550]  the  value  of  the  franchise 
of  the  controlling  company  in  the  State  of 
Kentucky." 

(11)  The  District  Court  (230  Fed.  199,  et 
seq.)  acceded  to  the  contention  of  the  plaintifif 
that  the  action  of  the  Board  in  adding  at  first 
$2,468,612,  and,  finally,  $2,318,244,  to  the 
Kentucky  proportion  of  the  value  of  the  unit, 
on  account  of  the  excess  value  of  the  por- 
tion of  the  Kentucky  intangibles  over  the 
mileage  proportion  thereof  was  not  warrant- 
ed; basing  this  decision  upon  the  ground  that 
the  Board  did  not  follow  the  only  possible 
method  that  would  have  determined  this 
excess  with  any  certainty,  and  did  not  have 
before  it  the  data  that  would  have  enabled 
to  do  so.  The  point  perhaps  is  covered  by 
one  of  defendants'  assignments  of  error;  but 
no  argument  has  been  addressed  to  it,  and 
we  express  no  opinion  upon  it. 

(12)  The  District  Court,  having  found  that 
the  value  of  plaintiff's  entire  capital  stock 
must  be  taken  to  be  at  least  as  much  as 
$262,252,566,  the  amount  found  by  the  Board, 
and  that  the  apportionment  must  be  upon  the 
basis  not  of  the  operated  mileage  only,  but 
of  all  mileage  operated,  owned,  leased,  and 
controlled  within  and  without  the  State,  was 
led  to  the  further  conclusion,  as  a  corollary 
<230  Fed.  202-204),  that  the  valuation  of 
the  total  capital  stock  should  include  an  item 
that  the  Board  had  overlooked,  viz.,  the  value 
of  so  much  of  the  controlled  mileage  as  was 
not  represented  by  plaintiff's  holdings.  (Of 
course,  in  adopting  the  capitalization-of-in- 
eome  method  of  valuation,  no  account  was 
taken  of  the  interests  of  others  than  plaintiff 
in  the  controlled  roads.)  Plaintiff  contends 
that  the  statute  does  not  justify  this  pro- 
cedure; that  it  is  beyond  the  power  of  the 
State  because  it  results  in  taxing  property 
not  belonging  to  the  plaintiff;  and  that  a 
more  logical  and  consistent  method  would  be 
to  arrive  at  the  operated,  owned>  leased,  or 
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controlled  mileage  by  treating  as  controlled 
mileage  not  the  [551]  total,  but  only  a  pro- 
portion corresponding  to  the  amount  of  stock 
held  by  plaintifi'  in  the  controlled  roads.  The 
matter  is  not  free  from  doubt;  but  we  concur 
in  the  view  of  the  District  Judge  that  it  was 
the  legislative  intent  that,  in  fixing  the  per- 
centage apportion  able  to  Kentucky  and  to 
be  taken  into  consideration  in  valuing  the 
taxable  franchise,  the  whole  of  the  controlled 
mileage  within  and  without  the  State  was 
to  be  treated  as  a  part  of  the  aggregate 
^'capital  stock,"  not  only  in  fixing  the  mileage, 
but  also  in  fixing  the  valuation,  upon  which 
the  apportionment  is  to  be  based.  It  is  not 
to  be  supposed  that  the  legislature  intended 
to  require  that,  in  making  the  mileage  ap- 
portionment, which  as  already  shown  is  not 
conclusive  but  evidential  upon  the  valuation 
of  the  taxable  franchise,  fractional  interests 
in  the  controlled  roads  should  be  taken  into 
the  account,  but  rather  that  a  control  1(m 
road  should  be  treated  the  same  as  a  road 
owned. 

In  order  to  avoid  a  double  assessment  of 
the  franchise  of  so  much  of  the  controlled 
mileage  as  was  within  the  State,  the  court 
found  it  necessary  to  deduct  from  the  Ken- 
tucky apportionment  of  the  "capital  stock" 
the  value  of  the  Kentucky  portion  of  the 
controlled  mileage  ( in  addition  to  the  assessed 
value  of  the  tangible  property  there  situate) 
since  these  local  franchises  would  be  assessed 
against  each  of  the  separate  organizations. 
In  this  view  we  concur. 

But  the  court  was  unable  to  apply  the 
proper  correction  to  the  Board's  valuation 
(p.  232),  because  of  there  being  nothing  in 
the  record  to  show  either  the  value  of  the 
portion  of  plaintiiTs  total  capital  stock  not 
considered  by  the  Board  (that  is,  the  value 
of  the  outstanding  Interests  in  the  controlled 
roads),  or  the  value  of  that  portion  of  the 
controlled  mileage  which  was   in  Kentucky. 

After  the  court  delivered  its  opinion  to 
this  effect,  and  before  the  entering  of  the 
final  decree,  plaintiff  tendered  what  is  called 
a  supplemental  bill,  which  the  court  allowed 
to  be  filed,  purporting  to  show  all  the  facts 
respecting  the  [552]  controlled  roads,  and 
to  demonstrate  that  the  result  of  adopting 
the  process  indicated  by  the  court's  opinion 
would  be  to  reduce  the  assessment  below  the 
amount  upon  which  the  company  already  had 
paid  taxes,  and  this  whether  the  valuation 
were  made  on  the  stock-and-bond  plan  or  on 
the  capital ization-of -income  plan.  It  appears 
that  defendants  never  filed  any  answer  to 
this,  and  it  is  urged  that  because  of  their 
failure  to  do  so  its  allegations  must  be 
taken  as  confessed.  But  there  is  nothing  to 
show  that  defendants  were  ordered  to  answer; 
and  inasmuch  as  this  supplemental  bill  wa«» 
filed  after  the  hearing  and  decision  of  tho 
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cause,  and  the  record  coDtains  nothing  to 
show  why  its  averments  were  ignored,  we  are 
not  ahlc  to  say  either  that  defendants  were 
in  the  position  of  admitting  those  averments, 
or  that  the  court  erred  in  failing  to  give 
eflfect  to  them.  But  at  least  it  can  be  said 
that  plaintiff  was  not  in  default  for  omitting 
to  introduce  evidence  at  the  hearing  respect- 
ing these  matters,  they  not  having  been  con- 
sidered by  the  Board,  nor  set  up  in  the 
original  pleadings,  nor  so  far  as  appears 
deemed  by  any  of  the  parties  to  be  material 
until  the  court  rendered  its  decision.  Yet, 
as  will  appear  presently,  the  court  in  effect 
decided  the  case  against  plaintiff  because 
there  was  nothing  in  the  record  to  show  the 
facts  concerning  the  controlled  mileage. 

(13)  In  attempting  to  carry  into  effect  its 
conclusions  upon  the  facts  and  the  law,  the 
District  Court  pursued  the  following  process 
of  reasoning  (p.  231):  Assuming  $262,252,- 
i}(Hi  to  be  tlie  true  cash  value  of  plaintiff's 
entire  capital  stock,  as  the  Board  found  it 
to  be,  and  24.0001  (in  the  opinion  this  is 
misprinted  as  "24.9601")  to  be  the  true  per- 
<:entage  of  the  fair  cash  value  apportionable 
to  Kentucky,  and  that  Kentucky*s  portion 
was  not  of  greater  value  than  the  mileage 
proportion,  the  fair  cash  value  of  the  portion 
of  plaintiff's  capital  stock  attributable  to 
Kentucky  would  be  $64,750,418.79.  Sixty 
per  cent  of  [553]  this — the  factor  of  equaliza- 
tion—was taken  to  be  $38,850,251.12.  De- 
ducting $29,500,772,  the  assessed  value  of  the 
tangible  property,  would  leave  $11,349,479*27 
as  the  value  of  the  franchise — this  being  less 
than  half  of  the  amount  upon  which  pay- 
ment had  been  made.  (There  appear  to  be 
some  additional  misprints,  or  trifling  errors 
of  calculation,  but  not  sufficient  to  affect  the 
result.)  But  since  the  Board  had  omitted 
to  include  in  the  value  of  the  capital  stock 
that  interest  in  the  controlled  mileage  not 
represented  by  the  stock  and  bonds  owned 
by  plaintiff,  and  since  there  was  nothing  in 
the  record  to  show  the  value  of  this  interest, 
or  the  value  of  that  portion  of  the  controlled 
mileage  located  in  Kentucky,  the  court  as- 
sumed that  the  result  of  considering  these 
two  matters  mig^t  be  to  make  the  value  of 
the  Kentucky  portion  of  plaintiff's  capital 
stock  as  much  as  $92,181,766,  the  sum  at 
which' the  Board  lixed  it,  instead  of  $64,760,- 
418.79,  the  amount  computed  by  the  court. 
The  court  proceeded  to  say  (p.  232)  : 

"The  board  has  found  the  fair  cash  value 
of  the  portion  of  plaintiff's  unit  in  this  state 
to  be  $1)2,181,766,  without  any  excess  value. 
They  have  not  gone  at  it  in  the  right  way. 
But  they  have  in  fact  found  such  to  be  its 
value.  It  is  possible  that,  if  they  had  gone 
at  it  in  the  right  way,  they  would  have 
found  such  to  be  the  value  thereof.  .  .  . 
1  will  therefore  dispose  of  the  case  on  the 


basis  that  it  was  that  much.  This  is  not  such 
an  exactness  as  I  always  like  to  attain,  but 
the  case  is  one  where  exactness  is  not,  and 
only  approximation  is,  attainable^  Taking 
60  per  cent  of  $92,181,766  would  give  $55,- 
309,059.60  as  the  value  of  the  portion  of 
plaintiff's  unit  in  Kentucky.  Deducting 
$29,500,566,  the  assessed  value  of  the  tangible 
property,  leaves  $25,808,493.60  as  the  value 
of  the  franchise.  And  deducting  from  this 
balance  $22,899,.300,  the  amount  on  which 
payment  has  been  made,  leaves  $2,909,192.60 
on  which  payment  should  yet  be  made." 

[554]  This  rough-and-ready  reasoning  had 
the  efl'eot  of  depriving  plaintiff  of  the  benefit 
of  having  controlled  mileage  taken  into  con- 
sideration in  making  the  apportionment,  in- 
stead of  operated  mileage  only;  and  this 
because  of  the  assumption  that  the  same  valu- 
ation reached  by  the  Board '  through  an  er- 
roneous method  possibly  might  have  been 
reached  had  they  pursued  a  correct  method. 
We  think  the  court  here  fell  into  error.  It 
being  shown  that  the  valuation  made  by  the 
Board  was  the  result  of  following  a  method 
substantially  erroneous  because  not  in  ac- 
cordance with  the  statute,  there  is  no  pre- 
sumption that  a  like  valuation  would  have 
been  reached  by  following  a  correct  method. 
As  the  difference  is  so  great — more  than 
$27,000,000 — there  is  a  strong  presumption 
to  the  contrary.  If  any  of  the  facts  neces- 
sary to  enable  the  court  to  determine  what 
result  would  have  been  reached  by  the  appli- 
cation of  a  correct  method  were  absent  from 
the  record,  the  court  might  have  opened  the 
proofs,  in  its  discretion;  otherwise  it  should 
have  proceeded  to  base  its  judgment  upon 
sUch  proofs  as  already  were  in  the  record. 
The  result  of  the  method  adopted  in  making 
up  the  decree  was  to  deprive  plaintiff  of  the 
relief  it  was  entitled  to,  upon  the  basis  of 
the  facts  as  found,  because  of  a  surmise 
that,  upon  other  facts  not  shown  by  the 
record,  a  conclusion  sustaining  the  Board's  ac- 
tion might  have  been  reached. 

The  decree  under  review,  so  far  as  defend- 
ants' assignments  of  error  are  concerned, 
should  be  affirmed.  Upon  plaintifTs  assign- 
ments of  error,  it  should  be  reversed,  and 
the  cause  remanded  to  the  District  Court  for 
further  proceedings  in  conformity  with  this 
opinion. 

No.  778,  reversed. 

No.  779,  aflSrmed. 

Holmes,  Brandeis  and  Clarke,  JJ.,  dissent. 

NOTE. 

The  reported  case,  passing  on  a  valuation 
for  state  taxation  purposes  of  the  intangible 
property  of  an  interstate  railroad,  sustains 
an  assessment  whereby  the  total  value  of  the 
railroad  property  is  ascertained  by  the  cap- 
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italizatloD  of  its  income,  the  portion  of  tliat 
property  in  the  taxing  state  is  fixed  at  the 
proportion  of  the  total  value  whicli  the  in- 
trastate mileage  bears  to  the  total  mileage^ 
and  the  value  of  the  tangible  property  in 
the  taxing  state  is  then  deducted  in  order 
to  arrive  at  the  taxable  value  of  the  in- 
tangible property.  Tlie  valuation  of  railroad 
property  for  the  purpose  of  taxation  is  dis- 
cussed in  the  note  to  Nortlicrn  Fac.  U.  Co. 
V.  State,  Ann.  Cas.  1D16E  11G6. 
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Hiis1»A]id  and  Wife  —  Conveyance  hj 
\N71fe  —  Estoppel  of  Wife  to  Repu- 
diate. 

Where  a  married  woman  whost^  husband 
has  been  sentenced  to  the  penitentiary  for 
life  diapoees  of  her  property,  reprosenting 
herself  to  be  a  widow,  her  fraud  estops  her 
front  questioning  the  conveyance  on  the 
srround  that  her  husband  did  not  join,  and 
her  privy  examination  was  not  taken  in  the 
form  prescribed  for  deeds  of  married  women. 

Ratification  by  Hnebamd. 

Whore  a  wife  after  the  birth  of  heirs  sold 
her  sepnrate  property  while  her  husband  was 
in  the  penitentiary,  and  after  his  release  he 
joined  with  her  in  disposing  of  property  pnr- 
(*ha8(*d  with  the  proceeds  thereof,  he  ratifies 
the  original  sale  and  estops  himself  'from 
>ettin<?  up  any  rights  in  toe  first  property 
which  he  might  have  under  his  curtesy  ini- 
tiate. 

Rigbt  of  Hnsbaad  to  Attaok  Comvey- 
anee. 

Where  a  wife  sells  her  separate  property, 
representing  herself  to  be  a  widow,  when,  ki 
fact,  her  husband  is  living  and  entitled  to 
his  estate  by  the  curtesy  initiate,  the  pur- 
chat^er  having  entered  into  possession,  a  joint 
disseisin  is  efifected,  bo  that  a  joint  suit  by 
the  husband  and  wife  is  necessary :  hence,  if 
the  wife  is  estopped  from  asserting  her  rights, 
there  can  be  no  relief,  the  wife  not  having 
effected  a  fraud  on  her  husband. 

Homesteads  —  Loss  —  Imvolimtary  Ab- 
seaoe. 

Under  Const,  art.  11,  §  11,  and  Shannon's 
Code,  §  3798,  providing  that  the  homestead 
shall  not  be  aliened  save  by  the  joint  consent 
of  the  husband  and  wife  where  that  relation 
exists,  a  husband,  though  incarcerated  in  the 
penitentiary,  did  not,  where  he  maintained 
his  family  relations,  sending  his  wife  money 
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from  the  institution  and  resuming  his  posi- 
tion as  head  of  the  family  on  his  release,  lose 
that  status  bv  reason  of  his  incarceration,  so 
that  separate  property  of  the  wife  upon  which 
she  Jived  did  not  constitute  the  family  home- 
stead, whieh  could  not  be  aliened  ,  without 
jodnt  -conhent  of  the  spouses. 
[See  note  at  end  of  this  case.] 

Appeal '  from  *  Chancery  Court,  Wilson 
county:     Stout,  Chancellor. 

Action  by  Zeke  Bryant  et  al.,  plaintiffs, 
against  T.  H.  Fret-man  et  a  I.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

^  8eth  M.  Walker  for  appellants. 

W.  R.  Chambers  and  Jforaee  Osmcnt  for 
appellees. 

[170]  Neil,  C.J.— On  September  22,  1910, 
Mrs.  Isa  Bryant,  representing  herself  as  a 
widow,  sold  and  conveyed  to  defendant  T.  H. 
Freeman  her  tract  of  eighteen  and  one-half 
acres  of  land  lying  in  Wilson  county,  this 
State,  for  the  [171]  sum  of  $850,  which  was 
a  fair  price.  Mrs.  Bryant  was,  however,  not 
in  fact  a  widow.  Her  husband,  Zeke  Bryant, 
was  some  years  prior  to  the  execution  of  the 
conveyance  confined  in  the  State  penitentiary 
under  a  life  sentence  for  the  crime  of  murder, 
and  was  so  confined  when  the  convevance  was 
made.  Freeman  had  heard  of  the  sentence 
and  imprisonment,  but  had  also  heard  after- 
wards that  Bryant  was  dead,  and  relied  on 
the  statement  of  Mrs.  Brvant  that  she  was  a 
widow,  in  which  capacity  she  executed  and 
acknowledged  the  deed.  A  short  time  before 
the  bill  in  the  prosent  case  was  filed,  which 
was  on  May  26,  1014,  Zeke  Bryant  was  re- 
leased from  the  penitentiary  on  parole.  The 
bill  was  filed  to  recover  the  land  on  the 
ground  that  ^T^s.  Bryant's  deed  was  void  be- 
cause her  husband  had  not  joined  iii  it,  and 
her  privy  examination  was  not  taken  in  the 
form  prescribed  for  the  deeds  of  married 
women  in  this  State.  The  defense  interposed 
was  the  fraud  of  the  wife  in  representing 
her.<^elf  as  a  widow  and  so  inducing  the  pur- 
chase. 

1.  We  think  the  defense  is  well  founded. 
The  law  intrnds  the  disability  of  coverture 
as  a  shelter,  not  as  a  cloak  for  fraud.  When 
used  for  the  latter  purpose,  it  will  not  be 
permitted  to  inflict  a  wrong  on  innocent  peo- 
ple. Pilcher  v.  Smith,  2  Head  (Tenn.)  208; 
Cooley  v.  Steele,  2  Head  (Tenn.)  605:  How- 
ell  v.Hale.  5  Lea  (Tenn.)  405;  Gates  v.  Card^ 
fl3  Tenn.  .3:^4,  341,  24  S.  W.  486;  Rawley  v. 
Burrift  (Tenn.)  47  S.  W.  176.  It  has  also 
been  held  that*  a  married  woman  may  estop 
herself  by  acts  in  pais  done  with  [172]  no 
fraudulent  intention  where  other  persons  have 
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been  misled  to  their  injury  thereby.  Gal- 
braith  v.  Lunsford,  87  Tenn.  89,  9  S.  W.  365, 
1  L.R.A.  622;  Johnson  City  v.  Wolfe,  103 
Tenn.  277,  52  S.  W.  991.  We  do  not  think 
that  Freeman  was  guilty  of  negligence  in 
relying  on  the  statement  of  Mrs.  Bryant  that 
she  was  a  widow.  There  was  no  reason  why 
he  should  inquire  further.  Any  one  would 
readily  have  believed  that  she  knew. 

2.  The  husband  claims  that  he  is  entitled 
to  his  estate  of  tenancy  by  the  curtesy  initiate, 
so  called  in  Guion  v.  Anderson,  8  Humph. 
(Tenn.)  325.  The  additional  facts  bearing 
on  this  aspect  of  the  case  are  that  there  were 
two  children  bom  to  Zeke  Bryant  and  his 
wife;  also  that  Mrs.  Bryant,  on  receiving  the 
$850  in  cash  for  her  small  tract,  immediately 
reinvested  $750  of  the  fund  in  a  house  and 
lot  in  the  city  of  Nashville,  taking  title  in 
her  own  name.  We  cannot  doubt  that  Zeke 
Bryant  knew  that  this  home  was  bought  by 
his  wife  with  the  proceeds  of  her  eighteen  and 
one-half  acres,  since  they  had  no  other  means. 
With  this  knowledge,  he  subsequently  joined 
her  in  conveying  the  Nashville  property  to  a 
third  party.  He  thereby  ratified  her  act  in 
selling  the  eighteen  and  one-half  acres,  and 
reinvesting  the  proceeds  in  the  Nashville 
property  and  estopped  himself  from  resorting 
to  the  Wilson  county  property,  from  which 
such  funds  were  derived.  Either  this  is  true, 
or  we  must  conclude  that  he  intended  to  prac- 
tice a  fraud  by  seeking  to  avail  himself  of 
the  benefits  of  both  pieces  of  real  estate. 
[173]  But  every  presumption  is  in  favor  of 
honesty  and  fair  dealing,  rather  than  the 
contrary.  This  conclusion  is  in  no  sense 
countervailed  by  the  subsequent  effort  to  re- 
assert title  to  the  property  now  in  question. 
Moreover,  by  the  deed  which  the  wife  made, 
and  possession  given  thereunder,  a  joint  dis- 
seisin was  effected,  requiring  a  joint  suit  by 
the  husband  and  wife  as  a  necessary  condition 
of  obtaining  relief  (Bryant  v.  Freeman,  131 
Tenn.  87,  173  S.  W.  863,  L.R.A.1915D  996), 
and,  the  wife  being  estopped  by  her  fraud,  a 
joint  action  cannot  be  maintained.  It  is  ob- 
jected that,  if  this  view  be  sound,  the  wife 
may  at  any  time  fraudulently  deprive  her 
husband  of  his  tenancy  by  the  curtesy  ini- 
tiate, leaving  him  without  redress.  If  such 
an  act  of  fraud  on  the  part  of  the  wife 
against  the  husband  should  be  attempted,  we 
doubt  not  the  law  would  afTord  ample  redress, 
»ince  its  arm  is  long  for  the  arrest  of  fraud 
whether  perpetrated  by  man  or  woman;  but 
the  present  is  not  a  case  wherein  the  wife 
has  practiced  a  fraud  on  her  husband's  rights. 
On  the  contrary,  it  is  one  wherein  the  wife 
acted  in  the  interest  of  her  husband,  having 
sold  the  eighteen  and  one-half  acres  in  Wil- 
son county  in  order  that  she  might  purchase 
a  home  in  Nashville,  and  be  near  him  during 
hii»  confinement  in  the  penitentiary,  and  see 


him  more  frequently  than  she  bad  formerly 
done,  and  might  be  enabled  to  prosecute  her 
efforts  for  his  release. 

3.  It  is  insisted,  however,  that  at  all  events 
complainants  are  entitled  to  recover  the 
eighteen  and  one-half  acres  as  a  homestead. 
This  contention  is  based  [174]  on  the  suppo- 
sition that  because  Zeke  Bryant  was  confined 
in  the  penitentiary  he  was  no  longer  the  head 
of  his  family.  It  is  recognized  that  the  home- 
stead must  consist  x}f  land  belonging  to  the 
head  of  the  family,  but  the  insistence  is  that, 
inasmuch  as  the  husband  in  the  case  before 
us  was  incarcerated  in  the  State  prison,  his 
wife  became  the  head  of  the  family,  and 
thereby  acquired  a  homestead  in  her  own 
land,  which  could  not  be  conveyed  except  by 
the  joint  deed  of  the  husband  and  wife  under 
article  11,  sec.  11,  of  the  constitution,  and 
section  3798,  Shan.  Code,  which  together  pro- 
vide that  the  homestead  shall  not  be  aliened 
except  by  the  joint  consent  of  husband  and 
wife,  where  that  relation  exists;  such  consent 
to  be  evidenced  "by  a  conveyance  duly  exe- 
cuted as  required  by  law  for  married  women." 
But  Bryant  did  not  cease  to  be  the  head  of 
hia  family.  He  did  not  desert  his  family, 
and,  though  by  reason  of  his  imprisonment  he 
was  unable  to  reside  with  them,  they  visited 
him,  were  permitted  to  8ee  him,  and  he  and 
his  wife  conducted  a  correspondence,  which 
evinced  mutual  esteem  and  affection,  and 
while  so  confined  he  on  one  occasion  at  least, 
sent  money  to  his  wife.  Compare  Huffman 
V.  Smyth,  47  Ore.  573,  84  Pac.  80,  114  Am, 
St.  Hep.  938;  8  Ann.  Cas.  678,  and  note  on 
pages  681,  682.  Moreover,  Bryant  immediate- 
ly resumed  his  ordinary  relations  with  his 
family  as  soon  as  he  was  released  from  the 
penitentiary,  and  was  so  living  when  the  pres- 
ent bill  was  filed. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  chancellor  committed  no  error 
in  dismisfiring  the  bill,  and  his  decree  is  there- 
fore afiSrm^d. 


KOTE. 

Abandomment  or  Forfeiture  of  Hoato- 
stead  bj  laToluntarj  or  Compnlaorj 
Absence. 

Introductory,  112 
General  Rule,  113. 
Application  of  Kule,  114. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  abandonment  or 
forfeiture  of  a  homestead  by  the  involuntary 
or  compulsory  absence  of  the  property  owner. 
The  earlier  cases  involving  this  question  arc 
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eo'Uect«d  in  the  notes  to  Huffman  v.  Smyth, 
S  Ann.  Caa.  678,  and  Burkhardt  y.  Walker, 
10-2  Am.  St.  Rep.  386. 

General  Rule. 

It  is  generally  held  that  involuntary  or 
compulsory  absence  from  the  homestead  on 
the  part  of  the  owner  or  person  interested 
therein  will  not  constitute  an  abandonment 
or  forfeiture  of  the  homestead  rights,  if  there 
IS  no  intention  at  the  time  of  the  absence  to 
relinquish  any  rights  which  may  'be  claimed 
and  if  there  is  a  present  and  continuing  in- 
tention to  return  as  soon  as  the  circumstances 
will  permit. 

Arieansiu. — ^Montgomery  v.  Dane,  81  Ark. 
164,  11  Ann.  Cas.  42,  98  8.  W.  715,  118  Am. 
St.  Rep.  37. 

/otcc.— Tyrrell  v.  Shannon,  147  la.  184,  123 
X.  W.  326. 

Kentuch'tf. — Eastern  Kentucky  Asylum  for 
Insane  v.  Cottle,  143  Ky.  719,  137  s!  W.  235. 

Lauimana. — Garner  y.  Freeman,  118  La. 
184,  42  So.  767,  118  Am.  St.  Rep.  361;  Tomp- 
kins  y.  Henry  Lochte  Co.  136  I^.  57,  66  So. 
417.  See  also  Lyons  v.  Andry,  108  T/a.  366, 
31  So.  38,  87  Am.  St.  Rep.  299^  55  L.R.A.  724. 

Mit9i99ippi. — Thompson  y.  Tillotson,  56 
Miss.  36:  Lindsey  y.  Holly,  106  Miss.  740,  63 
So.  222;  Mever  Bros.  Drug  Co.  y.  Ply,  105 
Miss.  762,  63  So.  227. 

Jfi»«oiirf.^Law8on  y.  Hammond,  119  Mo. 
App.  480,  94  S.  W.  313;  Snodgrass  y.  Copple, 
131  Mo.  App.  .^46,  111  S.  W.  845. 

Nebraska. — Weatherington  y.  Smith,  77 
Xeb.  363,  109  N.  W.  381,  124  Am.  St.  Rep. 
S.'i.'i.  13  L.R.A. (N.R.)  430  and  noto;  In  re 
Manning,  85  Neb.  60,  122  N.  W.  711;  Whit- 
ford  y.  Kin«el,  92  Neb.  373,  138  N.  W.  597 
{affirming  judgment  on  rehearing  90  Neb 
.573,  133  N.  W.  1124). 

yorth  Dakota. — Swingle  y.  Swingle,  162  N. 
W.  912. 

Oklahoma. — Alton  Mercantile  Co.  y.  Spin- 
del,  42  Okla.  210,  340  Pac.  1168;  Whelan  v. 
Adams,  44  Okla.  696,  145  Pac.  1160,  L.R.A. 
1915D  551. 

Tennessee, — See  the  reported  case. 

Texas. — Speer  v.  Sykes,  102  Tex.  451,  119 
S.  W.  86,  132  Am.  St.  Rep.  896;  Ayres  v. 
Patton,  51  Tex.  Ciy.  App.  186,  111  S.  W. 
1079:  Sykes  y.  Speer,  112  S.  W.  422;  Herman 
y.  Smith,  141  S.  W.  1087;  Bogart  v.  Cowboy 
State  Bank,  .etc.  Co.  (Tex.)  182  S.  W.  678. 
See  also  Priddy  y.  Tabor,  189  S.  W.  111. 

Washington. — In  re  Murphy,  46  Wash.  574, 
90  Pac.  916. 

Trij»rY>n,w».— Bartle  y.  Bartle,  132  Wis.  392, 
112  X.  W.  471. 

Thus  in  Sykes  y.  Speer  (Tex,)  112  S.  W. 
422.  in  holding  that  a  husband,  who  was  com- 
pelled to  leave  his  homestead  by  yirtue  of  a 
uTit  of  possession  issued  in  fayor  of  the  wife 
in  her  suit  for  divorce,  did  not  lose  his  home- 
.\nn.  0ns.  IftlTK. — 8. 


stead  rights,  the  court  said:  "If  Sykes  was 
the  head  of  a  family  at  the  time  he  resided 
upon  this  tract  of  laud  with  his  children, 
then  it  cannot  be  disputed  that  it  was  his 
homestead  at  the  time  he  was  forcibly  ejected 
from  it  by  the  sheriff.  Tlie  question  then 
arises:  Did  this  ejection,  under  the  circum- 
stances, and  the  placing  of  the  divorced  wife 
in  possession,  with  the  right  of  occupancy 
and  use  during  the  minority  of  the  children, 
operate  to  destroy  the  homestead  rights  of 
Sykes  and  his  children?  When  a  homestead 
character  once  attaches  to  property  it  will 
continue  to  be  the  homestead  till  the  owner 
voluntarily  changes  its  character  by  dispos- 
ing of  the  property,  or  of  leaving  with  the 
intention  of  not  returning  and  occupying  it 
as  a  home.  Baum  y.  Williams,  10  Tex.  Civ. 
App.  407,  41  S.  W.  840;  Gunn  v.  Wynne 
(Tex.)  43  S.  W.  292;  Fyffe  v.  Beers,  18  la.  11, 
85  Am.  Dec.  581.  The  abandonment  must  be 
voluntary  and  not  under  compulsion.  Flynn 
y.  Hancock,  35  Tex.  Civ.  App.  395,  80  S.  W. 
246.  Abandonment  is  accomplished,  not  mere- 
ly by  going  away  without  any  intention  of 
returning  at  a  particular  time  in  the  future, 
but  by  going  away  with  the  definite  intention 
never  to  return.  Foreman  v.  Meroney,  62 
Tex.  726;  Holland  y.  Zilliox,  38  Tex.  Civ. 
App.  416,  86  S.  W.  37;  Thomas  v.  Williams, 
50  Tex.  271.  In  every  case  abandonment  is 
to  be  regarded  as  a  question  of  fact,  to  be 
ascertained  from  all  the  circumstances  sur- 
rounding the  particular  transaction.  Tlie  in- 
tent of  the  parties  in  leaving  the  homestead 
is  the  controlling  fact."  And  in  the  same 
case  on  appeal,  Speer  y.  Sykes,  102  Tex.  451, 
119  S.  W.  86,  d2  Am.  St.' Rep.  896,  the  Su- 
preme Court  said:  "At  the  commencement 
and  termination  of  the  divorce  suit  Svkes 
was  actually  living  upon  the  land,  and,  hav- 
ing been  put  off  of  it  by  the  process  of  the 
court,  he  did  not  lose  his  homestead  right  in 
the  land  by  any  act  of  his  own.  The  decree 
did  not  purport  to  divest  his  homestead  right, 
but  suspended  his  right  of  possession  during 
the  time  the  wife  should  use  it  to  support  the 
minor  children.  The  homestead  right  of 
Sykes  still  existed.  The  use  of  the  land  for 
the  support  of  the  children  was  never  claimed 
by  Mrs.  Sykes:  she  not  only  abandoned  the 
children,  but  abandoned  the  home  and  sold 
the  entire  property,  thereby  terminating  her 
right  within  less  than  a  year  after  the  de- 
cree was  entered,  *and,  the  land  then  being 
owned  jointly  between  her  vendee  and  Sykes. 
he  had  the  right  to  resume  the  occupancy  of 
his  half  as  his  homestead.  These  facts  show 
conclusively  that  the  homestead  right  which 
was  vested  in  Sykes  at  the  time  the  decree 
was  entered  has  never  been  legally  divested. 
At  the  time  the  divorce  was  granted  he  was 
the  head  of  a  family  antl  the  homestead  was 
exempt  from  sale.  At  the  time  the  execution 
was  levied  he  was  the  head  of  a  family,  there- 
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fore,  the  homestead  was  still  exempt  from 
forced  sale.  There  had  been  no  change  either 
in  the  status  of  Svkes  or  in  his  homestead 
right;  the  levy  and  sale  of  the  land  were 
absolutely  void  and  conveyed  no  title  to  the 
purchaser." 

In  Alton  Mercantile  Co.  v.  Spindel,  42 
Okla.  210,  140  Pac.  1168,  the  court  said: 
•'The  homestead  is  for  the  benefit  of  the  entire 
family,  and  such  joint  interest  is  to  be  re- 
garded as  paramount  to  the  rights  of  any 
individual  member  thereof."  And  further  "In 
order  to  constitute  an  abandonment  of  the 
homestead,  the  abandonment  must  be  volun- 
tary, and  the  confinement  of  a  person  in  an 
Hsyium  in  another  state  on  account  of  her 
mental  condition  cannot  be  said  to  be  a  volun- 
tary abandonment  of  the  homestead." 

In  Garner  v.  Freeman,  118  La.  184,  42  So. 
767,  118  Am.  St.  Rep.  361,  it  was  said:  "It 
is,  however,  argued  in  the  brief  of  defendant's 
counsel  that  the  statement  of  facts  shows  that 
the  property  was  not  in  the  actual  possession 
of  the  plaintiff  at  the  time  of  the  seizure,  he 
being  in  the  penitentiary,  and  was  not  in  the 
pos.session  of  his  wife  or  children,  because 
they  resided  on  another  plantation.  It  fol- 
lows, from  the  statement  of  facts,  that  the 
plaintiff  was  in  possession  of  the  property, 
either  personally  or  through  an  agent.  What 
took  place  subsequent  to  the  seizure  has  no 
legal  relevancy  to  the  question  of  exemption. 
Plaintiff  did  not  voluntarily  abandon  his  pos- 
session, and  his  incarceration  did  not  deprive 
him  of  any  of  his  property  rights." 

Application  •/  Rule. 

In  Lindsey  v.  Holly,  105  Miss.  740,  63  So. 
222,  the  court  said:  "W.  N.  Lindsey  did  not 
voluntarily  leave  his  homestead.  He  was  re- 
quired to  go  because  of  his  arrest  and  im- 
prisonment. He  ceased  to  reside  on  the  home- 
stead out  of  necessity,  arising  from  his  con* 
finement  in  jail.  So  long  as  he  was  in  prison 
and  could  not  reside  on  his  homestead,  it 
cannot  be  said  that  he  lost  his  right  thereto 
by  reason  of  his  having  abandoned  it.  Aban- 
donment implies  a  voluntary  act,  and  there 
could  be  no  voluntary  act  by  him  amounting 
to  an  abandonment  under  the  circumstances." 
In  that  case,  however,  the  court  held  that  the 
acts  of  the  husband  in. going  to  reside  with 
his  wife  when  he  was  liberated,  and  in  not 
returning  to  live  upon  the  homestead  except 
for  a  few  days,  and  in  not  making  any  effort 
to  recover  the  land  until  seven  years  after 
the  date  of  a  conveyance  made  by  him  shortly 
after  his  liberation  constituted  an  abandon- 
ment, saying:  ^'Abandonment  is  a  fact  to  be 
proved.  From  the  statute  it  seems  that  ceas- 
ing to  reside  on  it  without  the  purpose  of 
speedily  reoccupying  it  as  soon  as  the  cause 
of  abs»»nce  can  be  removed  amounts  to  an 
abandonment.     We  believe  in  this  case  that 


all  the  facts  and  circunistances  show  that  the 
home  was  abandoned  by  Mr.  Lindsey." 

In  Eastern  Kentucky  Asylum  for  Insane  v. 
Cottle,  143  Ky.  719,  137  iS.  VV.  235,  it  was 
said:  "As  it  is  admitted  that  appellee  had 
a  homestead  in  the  property  in  question  at 
the  time  of  his  commitment,  and  as  he  bfu 
not  been  deprived  of  this  rigJbit  either  by  the 
death  of  his  wife  or  tb9  marriage  and  moving 
away  of  his  children,  or  by  his  enforced  ab- 
sence under  a  judgment  of  lunacy  (Uolburn 
v.  Pfanmiller,  114  Ky.  831),  it  necessarily 
follows  that  he  still  has  a  homestead  in  the 
property.  We  are  now  asked  to  deprive  him 
of  this  homestead  for  the  benefit  of  the  state, 
on  the  theory  that  he  is  incurable  and  will 
never  be  able  to  occupy  it  again.  A«  there 
is  no  statute  authorizing  this  to  be  done,  we 
are  of  opinion  that  it  cannot  be  done*  Aa 
he  has  not  abandoned  his  homestead  by  his 
enforced  absence  up  to  this  time,  we  cannot 
see  upon  what  principle  of  right  or  justice 
it  can  be  said  that,  because  he  will  in  all 
probability  never  be  cured,  his  homestead 
should  be  taken  from  him.  It  is  sufficient  to 
say  that  the  homestead  is  hifl,  and  his  right 
to  occupy  it  exists  as-  long  as  he  may  live. 
This  right  ought  not  to  be  taken  away  merely 
because  the  chances  are  it  will  never  be  ex- 
ercised." 

In  Nebraska  it  is  provided  by  statute  that 
"the  homestead  of  a  married  person  cannot 
be  conveyed  or  encumbered  unless  the  instru- 
ment by  which  it  is  conveyed  or  encumbered 
is  executed  ahd  acknowledged  by  both  hus- 
band and  wife."  Under  that  act  it  is 
held  that  neither  the  husband  nor  the 
wife  can  abandon  the  family  homestead  to 
the  exclusion  of  the  homestead  right  of  an  in- 
sane spouse  who  is  confined  because  of  in- 
sanity. Weatherington  v.  Smith,  77  Neb. 
363,  109  N.  W.  381,  124  Am.  St.  Rep.  855, 
13  L.RjV.(N.S.)  430  and  note  {affirmed  on 
rehearing  77  Neb.  369,  112  N.  W.  566) ;  In 
re  Manning,  85  Neb.  60,  122  N.  W.  711; 
Whitford  V.  Kinzel,  92  Neb.  373,  138  N.  W. 
597  {affirming  judgment  on  rehearing  90 
Neb.  573,  133  N.  W.  1124). 

Where  the  removal  from  the  homestead  is 
caused  by  poverty  or  ill  health  or  other  cir- 
cumstances containing  an  elenM^nt  of  compul- 
sion it  is  held  that  the  homestead  rights  are 
not  lost  if  the  absence  is  but  temporary  and 
there  is  a  entitinuing  intention  to  return  and 
occupy  the  homestead.  Thus  "where  a  wife 
after  her  husband  had  abandoned  her  was 
forced  from  possession  of  their  homestead  by 
the  husband's  threats  and  her  consequent 
foar,  her  temporary  absence  for  that  reason 
did  not  constitute  an  abandonment  of  her 
homestead  rights.  Swingle  v.  Swingle  (N. 
D.)   162  N.  W.  912. 

So  in  the  case  of  In  re  Murpliy,  46  Wash. 
574,  90  Pac.  916,  the  court  said:*  "Tlie  evi- 
dence shows  that  the  respondent  and  decedent 
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actually  occupied  one  of  the  bouses  as  a  home 
until  the  decedent,  by  abuse  and  cruelty, 
drove  the  respondeiit  l^^efrom;  that  he 
never  permitted  her  to  again  live  with  him; 
that  his  conduct  was  without  just  cause  or 
excuse,  and  that  when  he  left  the  state  of 
Washington  he  intended  to  return,  but  died 
before  doing  so.  To  hold  under  s^ch  circum- 
stances that  the  respondent  can  now  claim 
no  liomiestead,  and  to  do  so  for  the  sole  reason 
that  she  w^  x^ot  acti^ally  residing  on  the 
property  as  contemplated  by  Bal.  Code, 
§  6214  (P.  C.  §  5466),  would  be  to  annul  the 
huxnaiie  purposes  of  the  homestead  act,  and 
hold  that  a  husbatid,  by  driving  his  helpless 
wife  from  their  home,  could  entirely  deprive 
her  of  her  homestead  rights.  Respondent  did 
not  leave  the  property  voluntarily,  nor  did 
she  ever  evince  any  intention  of  abandoning 
her  homestead.  It  would  be  a  travesty  on 
justice  to  now  hold  that  she  had  been  .de- 
prived of  her  rights  by  the  inexcusable  and 
cruel  conduct  of  her  husband." 

In  Herman  v.  Smith  (Tex.)  141  S.  W. 
1087,  although  the  question  whether  the  act 
of  a  wife  in  leaving  the  homestead  because  of 
allied  neglect  and  mistreatment  by  her  hus- 
band was  "voluntarv"  was  not  submitted  to 
the  jury,  the  court  said :  "If  the  wife's  treat- 
ment is  such  as  to  compel  her  to  leave  her 
husband's  home  temporaril}',  either  from  ne- 
cessity to  make  a  living,  or  otlter  causes  not 
of  her  making,  she  has  not  lost  her  rights." 

However  in  Whelan  v.  Adams,  44  OkUi 
696,  145  Pac.  1160,  X^R.A.ldl5j)  $al,  t^e 
court  said:  "Much  stress  is  laid  upon  the 
fact  that  Mary  F.  Whalen  had  voluntarily 
abandoned  her  husband,  and,  notwithstanding 
his  entreaties  for  her  return,  had  continued 
to  absent  herself  from  the  homestead,  and  to 
live  separate  and  apart  from  her  hiLsband. 
The  finding  of  the  trial  court,  however,  was 
to  the  effect  that  the  abandonment  wra  not 
voluntary,  but  was  caused  by  the  threats  and 
ill  treatment  of  the  husband.  We  deem  the 
fact  of  what  caused  the  wife  to  leave  and 
remain  away  from  home,  and  whether  her 
abandonment  was  volimtary  or  involuntary, 
as  immaterial.  They  were  still  husband  and 
wife,  never  having  been  divorced,  and  there 
is  no  exception  written  in  our  constitution 
authorizing  the  husband  to  sell  the  homestead 
without  the  wife's  consent  upon  her  volun- 
tary abandonment  of  him.  Neither  are  we 
disposed  to  write  into  the  language  used  an 
implied  exception." 

One  who  rented  his  homestead  temporarily 
and,  with  the  intention  of  returning,  went  to 
visit  his  daugliter  but,  because  of  a  serious 
accident,  was  unable  to  return  until  after  a 
three  years'  absence,  has  been  held  not  to 
lose  his  homestead  rights.  Tyrrell  v.  Shan- 
non, 147  la.  184,  123  N.  W.  325. 

One  who  is  temporarily  absent  from  his 
business    homestead    for    the    benefit   of   his 


health  with  the  intention  of  returning  does 
not  lose  his  homestead  rights  although  the 
property  is  rented  for  a  part  of  the  time. 
Ayres  v.  Patton,  51  Tex.  Civ.  App.  186,  111 
S.  W.  1079. 

Where  one  who  is  occupying  a  hotel  as  a 
homestead  inoves  temporarily  because  of  ill 
health,  intending  to  return  and  occupy  the 
same  as  a  homestead  when  his  health  will 
permit,  he  does  not  forfeit  his  homestead 
rights.  Bartle  v.  Bartle,  132  Wis.  392,  112 
N.  W.  471. 

In  Bogart  v.  Cowboy  State  Bank,  etc.  Co. 
(Tex.)  182  S.  W.  678,  the  court  said:  "A 
farm  occupied  as  a  homestead  does  not  lose 
that  character  when  abandoned  by  the  owner, 
partly  on  account  of  ill  health,  when  the 
abandonment  is  accompanied  with  the  inten- 
tion of  returning  at  a  later  date.** 

In  Snodgrass  v.  Copple,  131  itfo.  App.  346, 
111  S.  W.  845,  the  court  said:  "The  fact 
that  defendant  was  absent  from  the  premises 
from  November,  1901,  to  Jirne,  1903,  leaving 
part  of  his  household  goods  in  the  house, 
renting  the  same  from  month  to  month  when 
he  went  for  temporary  purposes,  i.  e.,  because 
of  reverses  in  business,  and  in  order  to  make 
a  living  for  the  support  of  his  family,  and 
with  a  fixed  purpose  of  returning,  did  not 
constitute  an  abandonment  of  his  homestead." 

In  Lawson  v.  Hammond,  119  Mo.  App.  480, 
94  S.  W.  313,  the  court  refused  to  disturb  a 
finding  that  a  person  who  was  compelled  bv 
a  failure  of  crops  to  seek  other  employment 
by  which  he  might  earn  a  livelihood,  but  who 
intended  to  return  to  his  farm  as  soon  as  he 
could  make  a  living  there,  did  not  abandon 
his  homestead. 

A  property  owner  who,  because  of  his  phys- 
ical condition,  is  compelled  to  leave  his  home- 
stead temporarily  in  order  to  support  his 
family,  does  not  forfeit  his  homestead  exemp- 
tion, where  he  intends  to  return.  Tompkins 
v.  Henry  Lochte  Co.  136  La.  57,  66  So.  417. 

However,  a  different  result  was  reached  in 
Thompson  v.  Tillotson,  56  Miss.  36,  under  a 
statute  declaring  that  "whenever  the  debt- 
or shall  cease  to  reside  on  his  homestead, 
it  shall  be  liable  for  his  debts,  unless  his  re- 
moval be  temporary,  by  reason  of  some  casu- 
alty or  necessity,  and  with  the  purpose  of 
speedily  reoccupying  it  as  soon  as  the  cause 
of  his  absence  can  be  removed."  It  was  held 
that  one  who  left  his  homestead  because  he 
found  it  impossible  to  make  a  livelihood  on 
it  for  himself  and  family,  and  thereafter  for 
some  years  resided  in  another  county  where 
he  obtained  employment  in  his  vocation  as  a 
school  teacher,  had  abandoned  his  homestead 
although  in  renting  the  land  he  reserved  the 
right  to  return  each  year.  The  court  said: 
"This  language  leaves  but  little  room  for  con- 
struction. There  must  be  actual  residence 
on  the  premises;  but  temporary  absence  will 
not  cause  a  forfeiture,  if  it  be  produced  by 
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casualty  or  necessity,  and  there  exists  the 
purpose  to  speedily  reoccupy  as  soon  as  the 
cause  of  absence  can  be  removed.  Nothing  is 
left  for  the  courts  to  do  but  to  define  the 
meaning  of  the  words  'necessity'  and  'casu- 
alty.* The  word  'casualty'  evidently  refers 
to  some  sad  accident, — as  fire,  or  flood,  or 
some  social  or  family  disaster  or  misfortune, 
— which  causes  a  temporary  absence.  'Neces- 
sity' may  embrace  considerations  of  health, 
or  travel,  or  public  official  engagements,  or 
even  a  private  business  emergency  of  an  ex- 
ceptional and  temporary  character.  The  two 
words  may  fairly  imply  various  othar  events, 
impossible  to  enumerate;  but  no  proper  con- 
struction can  make  them  cover  an  indefinite 
abandonment  for  years,  induced  by  the  fact 
that  the  owner  has  found  elsewhere  a  loca- 
tion deemed  more  advantageous.  Actual  resi- 
dence is  the  requirement  of  the  statute,  and 
the  only  exception  tolerated  is  an  absence 
temporary  in  its  nature,  produced  by  neces- 
sity or  casualty,  and  with  a  purpose  of  speedy 
return  as  soon  as  the  cause  of  absence  has 
ceased.  With  the  wisdom  of  this  rule  we 
have  no  concern." 

In  Meyer  Bros.  Drug  Co.  v.  Fly,  105  Miss. 
752,  63  So.  227,  involving  the  same  statute, 
it  was  held  that  the  owner  of  a  homestead 
lost  his  exemption  by  going  to  another  state 
to  engage  in  business,  intending  to  remain  if 
the  business  was  successful,  it  appearing  also 
that  he  did  not  reoccupy  the  homestead  until 
after  the  writ  of  attachment  was  levied  on 
the  property. 

In  Montgomery  v.  Dane^  81  Ark.  154,  11 
Ann.  Cas.  42,  98  S.  W.  715,  118  Am.  St.  Rep. 
37,  it  appeared  that  a  wife  was  obliged  to 
leave  her  homestead  because  her  husband  had 
abandoned  it  and  separated  from  her,  and 
she  could  not  live  there  alone.  In  holdincf 
that  her  temporary  absence  with  an  intention 
to  return  was  not  an  abandonment  of  her 
homestead  rights,  the  court  said:  "The 
homestead  being  created  for  the  benefit  of 
the  family,  when  the  husband  selects  it  and 
impresses  it  with  the  homestead  character  as 
the  dwelling  place  of  his  family,  then  the 
law  frees  it  from  his  debts,  and  he  cannot 
let  in  his  debts  against  it  when  he  separates 
from  his  family  or  deserts  them  and  does  not 
attempt  to  provide  them  another  home  or 
dwelling  place  or  shelter,  and  does  not  seek 
to  take  his  family  with  him,  so  long  as  they 
seek  to  continue  to  reside  in  the  only  home 
he  has  provided  for  them.  It  is  within  the 
letter,  and  most  positively  within  the  spirit, 
of  the  homestead  law  to  extend  its  beneficence 
to  the  family  under  these  circumstances.' 
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ImprisonmeBt  for  Bebt  —  Wliat  Coa- 
stitntes  Debt  — Failure  to  Paj  Costs 
of  ProseoiitioB. 

Comp.  Laws  1913,  §  10941,  which  author- 
iEes  imprisonment  in  case  of  the  nonpayment 
of  the  costs  of  a  criminal  proaeoution,  does 
not  violate  either  the  constitution  of  the 
state  of  North  Dakota  or  that  of  the  United 
States. 

[See  19  Ann.  Cas.  757;  37  Am.  St.  Rep. 
761.] 

Criminal  I«a^r  —  Time  to  Prepare  for 
Trial  —  Information  and  Trial  at 
Same  Term. 

Comp.  Laws  1918,  §  10628,  provides  that, 
during  each  term  of  the  district  court  at 
which  a  grand  jury  has  not  been  summoned, 
the  state's  attorney  shall  file  information 
against  all  persons  accused  of  having  com- 
mitted a  crime  or  public  offense,  and  author- 
izes the  filing  of  such  an  information  and 
the  trial  of  the  defendant  at  such  term,  even 
though  the  preliminary  examination  was  held 
during  such  term  of  the  court,  provided  that 
a  reasonable  time  and  opportunity  is  afforded 
for  the  preparation  of  his  defense. 

Criminal  Law  —  Trial  —  Witness  Not 
Indorsed  on  Information. 

A  witness  whose  name  is  not  indorsed  on 
the  information  may  be  examined  on  behalf 
of  the  state  in  a  criminal  prosecution,  where 
it  is  shown  that  the  attorney  for  the  defend- 
ant was  given  due  notice  of  the  state's  inten- 
tion to  call  such  witness,  and  when,  prior  to 
the  filing  of  the  information,  the  prosecution, 
though  it  was  aware  that  such  witness  had 
some  knowledge  of  the  occurrence,  had  no 
knowledge  that  his  testimony  would  be  in  any 
way  material  to  the  issues.  * 

Intoxicating:  Idqnor  •—  Evidence  —  Got- 
emment  License. 

Where  one  is  accused  of  maintaining  a  liq- 
uor nuisance  at  a  certain  place,  proof  of  the 
issuance  to  such  person  of  a  government  li- 
cense for  the  sale  of  intoxicating  liquors  in 
the  town  and  state  where  such  nuisance  is 
claimed  to  have  been  maintained  is  admissi- 
ble, even  though  the  premises  described  in 
said  license  are  difl'erent  from  those  men- 
tioned in  the  information,  as  such  evidence 
tonds  to  show  that  the  defendant  was  in  the 
business  of  selling  intoxicating  liquors. 

Presumptions  —  Identity  of  Person 
from  Identity  of  Hame  —  Conflicting: 
Presumptions. 

T\\Q  presumption  that  identity  of  names  in- 
dicates identity  of  persons  will  make  admissi' 
blc  in  a  trial  for  maintenance  of  a  liquor  nui- 
sance a  government   license  for  the  sale  of 
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liqnor  issued  to  a  person  of  the  same  name 
as  the  defendant,  without  preliminary  proof 
of  the  identity  of  the  person. 
[See  note  at  end  of  this  case.] 

Bvidenee  —  Piiblie  Doenments  —  Certi- 
fied Copy. 

A  certified  copy  of  the  records  in  the  offiee 
of  the  collector  of  internal  revenue  relating 
to  the  issuance  of  a  liquor  license  is  admissi- 
ble in  evidence  in  a  prosecution  for  main- 
taining a  liquor  nuisance  when  properly 
proved,  and  such  record  is  properly  proved 
when  there  is  attached  thereto  a  certificate 
by  the  collector  of  internal  revenue  as  to  its 
correctness  and  authenticity. 


A  statement  in  a  certificate  of  the  collector 
of  internal  revenue,  whicH  is  attached  to  a 
certified  copy  of  the  record  of  special  tax- 
payers and  registers  of  his  district,  does  not 
render  the  admission  of  such  record  reverHible 
error,  because  it  states  in  substance  tliat  the 
record  shows  the  issuance  of  United  States 
special  tax  stamps  to  the  defendant,  when  the 
record  upon  its  face  shows  the  same  fact. 

Appeal  from  District  Court,  Burleigh 
county:     Nttessle,  Judge. 

Crixninal  action.  H,  E.  Kilmer  convicted 
of  maintaining  liqiior  nuisance  and  appeals. 
The  facts  are  stated  in  "the  opinion.  Af- 
firmed. 

Mockler  A  VUnesa  for  appellant. 
H.  J.  Linde  and  H.  R.  Bemdt  for  respond- 
ent. 

[445]  Bruce,  J. — ^This  is  an  action  in 
whi<:h  defendant  and  appellant  was  convicted 
of  maintaining  a  common  nuisance  in  the 
form  of  a  place  in  which  intoxicating  liquors 
were  sold,  bartered,  or  given  away  as  a  bever- 
age, and  in  which  place  persons  were  permit- 
ted t  >  resort  [446]  for  the  purpose  of  drink- 
ing intoxicating  liquors  as  a  beverage,  and  in 
which  place  intoxicating  liquors  were  kept 
for  sale,  barter,  exchange,  and  delivery  as  a 
beverage. 

Tlie  first  assignment  of  error  raises  the 
proposition  that  the  court  erred  in  sentencing 
the  defendant  to  pay  the  costs  of  the  action 
and  in  default  of  such  payment  to  stand  com- 
mitted for  a  certain  time.  There  is  no  cita- 
tion of  authority,  however,  in  support  of  this 
proposition,  and  we  believe  that  none  can  be 
found.  Section  10941  of  the  Compiled  Irfiwa 
of  1913,  which  is  construed  in  State  v.  Flem- 
ing, 20  N.  p.  105,  126  N.  W.  5G5,  expressly 
authorizes  imprisonment  in  the  case  of  non- 
payment of  the  costs  of  a  criminal  prosecu- 
tion, and  we  )wnow  of  no  constitutional  provi- 
sion that  it  contravenes.  The  courts,  indeed, 
have  everywhere  held  that  imprisonment  as 
an  alternative  for  the  payment  of  a  fine  is  not 
an  imprisonment  for  debt,  and  the  same  prin- 


ciples apply  in  the  case  of  costs  which  are 
imposed  as  a  part  of  a  fine,  and  as  a  penalty 
for  the  transgression.  Dixon  ▼.  State,  2  Tex. 
481,  482;  Bailey  v.  State,  87  Ala.  44,  6  So. 
398 ;  Morgan  v.  State,  47  Ala.  34 ;  In  re  Boyd, 
34  Kan.  570,  9  Pac.  240. 

The  second  assignment  of  error  is  that  "the 
court  erred  in  assuming  the  jurisdiction  of 
the  case,  for  the  reason  that  no  proper  pre- 
liminary examination  had  been  terminated 
prior  to  the  commencement  of  the  term  of 
court  at  which  this  case  was  tried."  It  is 
claimed  that  the  preliminary  hearing  was  held 
subsequently  to  the  convening  of  the  term 
of  court,  and  that  the  information  was  filed 
in  the  district  court  during  the  term,  and 
that  such  procedure  was  in  violation  of  law. 
We  cannot,  however,  so  hold.  There  is  no  pre- 
tense that  the  defendant  was  not  given  full 
time  and  opportunity  to  prepare  his  defense, 
and  the  procedure  appears  to  have  been  in 
conformity  with,  rather  than  in  violation  of, 
the  constitutional  provision  that  provides 
that  "in  criminal  prosecution  in  any  court 
whatever,  the  party  accused  shall  have  the 
right  to  a  speedy  and  public  trial."  See  §  13, 
Constitution  of  North  Dakota.  Section  10628 
of  the  Compiled  Laws  of  1913  provides  that 
"during  each  term  of  the  district  court  held 
in  and  for  any  county  or  judicial  subdivision 
in  this  state  at  which  a  grand  jury  has  not 
been  summoned  and  impaneled,  the  state's  at- 
torney of  the  coimty  or  judicial  subdivision, 
or  other  person  appointed  by  the  court,  as 
provided  by  law,  to  prosecute  a  criminal  ac- 
tion, shall  file  an  information  or  informations 
[447]  as  the  circumstances  may  require,  re- 
spectiyely,  against  all  persons  accused  of  hav- 
ing committed  a  crime  or  public  oflfense  with- 
in such  county  or  judicial  subdivision  or  tri- 
able therein."  This  section  certainly  seems 
to  contemplate  that  information  can  be  filed 
during,  as  well  as  at  the  beginning  of,  the 
term  where  no  grand  jury  is  in  session  nor 
called. 

The  third  specification  of  error  states  that 
"the  court  erred  in  permitting  S.  M.  Ferris, 
whose  name  was  not  indorsed  on  the  informa- 
tion, to  become  a  witness  and  give  testimony 
in  this  case,  for  the  reason  that  it  was  known 
to  the  state  that  he  was  a  material  witness 
prior  to  the  filing  of  the  information."  There 
is,  however,  no  merit  in  this  assignment.  The 
state's  attorney  positively  testified  that 
though  he  had  known  that  the  witness  had 
been  present  at  the  defendant's  place  of  busi- 
ness on  the  night  of  the  raid,  yet  he  had  no 
knowledge  that  the  witness  had  been  at  any 
time  anywhere  else  than  in  the  rear  part  of 
the  premises,  guarding  the  same  on  the  out- 
side, or  that  he  had  overheard  the  conversa- 
tions which  he  was  afterwards  called  upon  to 
testify  to,  and  that  this  information  came  to 
him  later  and  immediatelv  before  the  trial. 
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It  is  also  shown  that  the  attorney  for  the 
defendant  was  given  due  notice  of  the  state's 
intention  to  call  this  witness. 

Section  9794,  Rev.  Codes  1005,  being  § 
10631,  Compiled  Laws  of  1913,  provides  that 
"said  staters  attorney  or  person  appointed 
to  prosecute  shall  subscribe  his  name  to  said 
information  and  indorse  or  otherwise  exhibit 
thereon  the  names  of  all  witnesses  for  the 
prosecution  known  to  him  to  be  such  at  the 
time  of  the  filing  of  the  same,  but  other  wit- 
nesses may  testify,  in  behalf  of  the  prosecu- 
tion, on  the  trial  of  said  action,  the  same  as 
if  their  names  had  been  indorsed  upon  the  in- 
formation." In  the  case  of  State  v.  Pierce, 
22  N.  D.  358,  133  N.  W.  991,  we  held  that 
•'witnesses  whose  names  are  not  indorsed  on 
the  information  may  be  examined  by  the  state 
on  the  trial  of  a  criminal  case,  when  the  prose- 
cution had  no  knowledge  of  the  witnesses  or 
of  their  knowledge  of  anything  material  to 
the  issues  prior  to  the  filing  of  the  informa- 
tion, and  in  the  absence  of  a  showing  that  the 
defendant  was  prejudiced  thereby.''  See  also 
State  V.  Albertson,  20  N.  D.  512,  128  N.  W. 
1122.-  We  can  see  no  prejudice  in  the  case  at 
bar. 

The  fourth  assignment  of  error  takes  ex- 
ception to  the  introduction  in  evidence  of  the 
plaintifTs  exhibit  "M,"  which  was  a  certified 
copy  [448]  of  the  record  of  special  taxpay- 
ers and  registers  in  the  office  of  the  collector 
of  internal  revenue  for  the  states  of  North 
and  South  Dakota,  which  was  certified  to  by 
James  Coffey,  collector  for  such  district,  and 
which  record  showed  the  payment  by  one  H. 
K.  Kilmer  of  320  Fourth  street,  North,  BLs- 
marck,  North  Dakota,  of  a  government  tax 
as  a  retail  malt-liquor  dealer.  The  objection 
to  this  certificate  was  that  it  was  incompe- 
tent, irrelevant,  and  immaterial,  that  it  had 
not  been  properly  identified;  that  it  had  not 
been  properly  authenticated  as  provided  by 
law;  that  there  was  no  law  in  the  state  to 
receive  it  in  evidence,  it  not  being  a  record 
of  any  office  of  the  state  of  North  Dakota, 
and  that,  if  it  were  admitted  to  be  the  record 
which  it  purported  to  be,  it  was  only  a  copy 
or  memorandum  not  required  by  law  to  be 
kept,  and  that  it  did  not  refer  to  the  premises 
of  this  defendant  on  which  the  state  attempt- 
ed to  prove  the  maintenance  of  a  common 
nuisance,  the  exhibit  showing  that  the  plain- 
tiff's place  therein  described  was  320  Fourth 
street  North,  which  was  not  the  property  kept 
at  the  date  alleged  in  the  information;  and, 
further,  that  there  is  nothing  to  show  how 
long  the  license  was  in  force,  or  that  it  was 
in  force  at  the  time  of  the  commission  of  the 
alle^i^cd  offense;  also,  that  the  introduction  of 
such  certificate  would  deprive  the  defendant 
of  his  constitutional  right  to  meet  the  wit- 
nesses face  to  face,  and  that  it  was  not  a 
document  or  an  authenticated  copy  of  a  docu- 


ment required  by  law  to  be  kept,  and  wa« 
not  properly  identified. 

There  is  no  merit  in  the  objection  that  the 
certificate  record  does  not  describe  the  iden- 
tical property  nor  £or  how  long  the  licence 
would  continue.  The  evidence  was  certainly 
competent  to  show  that  the  defendant  was  in 
the  business  of  selling  liquor  in  violation  of 
the  law  in  the  state  of  North  Dakota,  and 
to  that  extent  the  evidence  was  competent. 
Nor  is  there  any  merit  in  the  contention  that 
there  was  no  proof  that  the  H.  E.  Kilmer 
therein  described  was  the  H.  £.  Kilmer  who 
was  prosecuted.  The  presumption  is  that 
he  was  the  same  party.  "It  is  an  inference 
of  fact  that  identity  of  name  indicates  an 
identity  of  person,*  and  it  has  been  held  that 
the  court  itself  will  assume  the  inference  to 
be  correct,  in  the  absence  of  evidence  to  the 
contrary.**  See  16  Cyc.  1055.  People  v. 
Rolfe,  61  Cal.  540;  State  v.  Kobinson,  39 
Me.  150;  State  v.  McGuire,  87  Mo.  642.  And 
this  presumption  is  augmented  where  both 
the  surnames  and  the  given  names  are  identi- 
cal, [449]  where  an  appropriate  initial  is 
written  out  in  full,  or  where  there  is  other 
identification.  See  16  Cyc.  1055,  note  41. 
It  is  true  that  this  presumption  may,  accord- 
ing to  some  authorities,  be  overcome  by  a 
conflicting  presum|)tion  of  law,  and  that  the 
presumption  of  innocence  is  one  of  these  pre- 
sumptions. The  cases  which  are  cited  by 
counsel,  however,  do  not  appear  to  be  in  ac- 
cord with  the  weight  of  authority  nor  with 
sound  reason.  See  State  v.  McGuire,  87  Mo. 
642;  State  v.  Kelsoe,  76  Mo.  505;  Gitt  v. 
Watson,  18  Mo.  274;  Flournoy  v.  Warden,  17 
Mo.  435;  Hendricks  v.  State,  26  Ind.  493; 
People  V.  Rolfe,  61  Cal.  540 ;  Com.  v.  Norcross, 
9  Mass,  492;  Bogue  v.  Bigelow,  29  Vt.  179. 
There,  too,  arc  other  statements  in  the  record, 
such  as  residence,  which  tend  to  prove  the 
identity. 

Tlie  conclusion  of  the  supreme  court  of  Mis- 
souri, that  where  the  names  are  identical  it 
rests  with  the  defendant  to  prove  that  they 
are  not  the  same,  certainly  meets  with  our 
approval,  and  is  in  accordance  with  sound 
public  policy.  In  addition  to  that,  we  have 
^  25  of  §  7936,  Compiled  Laws  of  1913,  which 
enumerates  identity  of  person  from  identity 
of  name  among  the  denominational  or  disput- 
able presumption.  Tliis  provision  is  found 
in  the  California  Code,  and  is  the  basis  of 
the  decision  in  the  case  of  People  v.  Rolfe, 
61  Cal.  540,  and  distinguishes  the  law  in 
this  state  from  that  which  may  prevail  in 
some  other  jurisdictions. 

Nor  is  there  any  merit  in  the  contention 
that  the  certified  record  was  not  properly 
identified  or  authenticated.  It  was  made  by 
James  Coffey,  collector  of  internal  revenue, 
district  of  North  and  South  Dakota.  It  bore 
the  seal  of  such  collector.     The  trial  court 
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took  judicial  notice  of  tiie-  signature  and  sefU 
of  the  collector  of  internal  revenue,  and  vas 
authorized  to  do  so  under  subdivisions  20 
and  73  of  §  7938  of  the  Compiled  Laws  of 
1913.  Subdivision  8  of  §  7919  of  the  Com- 
piled Laws  of  1913  provides  that  ''documents 
in  the  departments  of  the  United  States  gov- 
ernment (may  be  proved)  by  certificate  of 
the  legal  custodian  thereof."  Section  7918 
provides  that  an  entry  made  by  an  officer  or 
board  of  directors,  or  under  tlie  direction  or  in 
the  presence  of  either,  in  the  course  of  offi- 
cial duty,  is  prima  facie  evidence  of  the  facts 
stated  in  such  entry.  Section  7917  of  the 
Compiled  Laws  of  1913  provides  that  entries 
in  public  or  other  official  books  or  records 
made  in  the  performance  of  his  duty  by  a 
public  officer  of  this  state,  or  by  another 
[450]  person  in  the  perfotmance  of  a  duty 
specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein. 

Nor  is  there  any  merit  in  the  objection  that 
the  certified  copy  of  the  record  was  incompe- 
tent and  irrelevant.    Section  3238  of  the  Unit- 

« 

ed  States  Revised  Statutes,  3  Fed.  St.  Ann. 
[2d  ed.)  1042,  Comp.  Stat.  1913,  §  5961,  pro- 
vides that  "all  special  taxes  imposed  by  law 
shall  be  paid  by  stainps  denoting  the  tax." 
Section  3239,  3  Fed.  St.  Ann.  2d  ed.  1042, 
provides  that  '^ervery  person  engaged  in  any 
Imaineaa,  avocation  or  employment  who  is 
thereby  made  liable  to  a  special  tax,  eaeep4 
tohaooo  peddlers,  shall  plaee  and  keep  eon- 
spicuoualy  in  his  establiBfament  or  place  of 
business  all  stamps  denoting  the  payment  of 
said  special  tax."  Section  3240,  United 
States  Revised  Statutes,  3  Fed.  St.  Ann.  (2d 
ed. )  1043,  provides  that  "each  collector  of  in* 
temal  revenue  shall,  under  regulations  of  the 
Commissioner  of  Internal  Revenue  place  and 
keep  conspicuously  in  his  office  for  public  in- 
speetion  an  alphabetical  Hat  of  the  names  d 
all  persona  who  shall  have  paid  special  taxes 
within  his  diBtrict  and  ahall  state  thereon 
the  tiaw  and  place  and  business  for  which  such 
special  taxes  have  been  paid."  Section  10128, 
Compiled  Laws  of  1913,  provides  among  other 
thii^^  that  in  actions  or  proceedings  for  the 
abatement  of  nuisances  and  "in  all  eases 
.  .  .  the  fact  that  any  person  engaged  in 
any  kind  of  business,  has  or  keeps  posted  in 
or  about  his  place  of  business  a  receipt  or 
stamp  showing  payment  of  the  special  tax 
levied  under  the  laws  of  th^  United  States 
upon  the  business  of  selling  distilled,  malt  or 
fermented  liquors,  or  the  holding  of  a  license 
from  the  government  of  the  United  States  in 
the  name  of  any  person,  persons  or  corpora- 
tion  to  sell  intoxicating  liquor  shall  be  held 
and  deemed  prima  facie  evidence  against 
such  person,  persons  or  corporation  that  he  or 
they  or  it  are  keeping  for  sale  and  selling 
intoxicating  liquors  contrary  to  law." 

There  can  be  no  doubt  that  the  recoxas  of 
the  collector  of  internal  revenue  are  public 


records  and  SJre  directed  to  be  kept  by  the 
Federal  Statutes.  In  the  case  of  sillier  v. 
Northern  Pac.  R.  Co.  18  N,  D.  19,  118  N.  W. 
344,  19  Ann.  Cas.  1215,  we  held  that  a  public 
record  kept  pursuant  to  the  law  of  a  sister 
state,  when  properly  proved,  is  admissible  in 
evidence  in  the  courts  of  this  state  as  prima 
facie  proof  of  the  facts  therein  recorded.  If 
this  is  true  of  the  records  of  a  siHtcr  state  it 
must  be  true  of  the  records  of  the  United 
States.  It  lias  been  held  in  our  sister  state 
of  South  Dakota  that  the  records  of  a  post- 
office  are  records  kept  [451]  by  a  person  in  a 
public  office,  and  this  under  the  provisions  of 
§  7917,  Compiled  Laws  of  1913,  which  was 
enacted  in  territorial  days  and  is  common 
to  both  states,  and  provides  that  "entries  in 
public  or  other  official  books  or  records  make 
in  the  performance  of  his  duty  by  a  public 
officer  of  this  state  or  by  another  person  in 
the  performance  of  a  duty  specially  enjoined 
by  law  are  prima  facie  evidence  of  the  facts 
stated  therein."  It  is  quite  clear  from  the 
statutes  that  the  governnumt  receipt  or  li- 
cense and  the  certified  record  are  competent 
evidence.  "Inasmuch,"  says  tlje  court  in  the 
case  of  McKnight  v.  U.  S.  01  C.  C.  A.  112, 
122  Fed.  926,  in  referring  to  54  C.  C  A.  358, 
115  Fed.  972,  "as  a  defendant  could  not  be 
compelled  to  produce  any  such  criminating 
document,  we  held  that  neither  notice  nor 
demand  to  produce  same  was  necessary,  but 
tliat  secondary  evidence  might  be  made  in 
respect  of  any  document  which  the  evidence 
should  show  in  the  pottsession  or  under  the 
control  of  the  defendant."  "It  is  said,"  says 
the  supreme  court  of  Michigan,  in  People  v. 
Lalonde,  171  Mich.  286,  137  N.  W.  74,  "that 
this  certificate  was  incompetent  for  the  reason 
that  there  was  no  showing  that  the  record 
itself  could  not  have  been  produced;  it  being 
located  in  Detroit  and  witliin  the  jurisdic- 
tion of  the  court.  The  record  which  was  certi- 
fied by  the  internal  revenue  collector  was  one 
which  he  is  required  to  keep  by  the  laws  of 
the  United  States.  He  is  also  required  to  fur- 
nish certified  copies  of  the  same  to  the  prose- 
cuting ofilcers  of  any  state,  county,  or  munici- 
pality making  application  therefor.  Section 
3240,  U.  S.  Rev.  Stat,  as  amended  by  act  of. 
June  21,  1906,  chap.  3509,  34  Stat,  at  L.  387, 
3  Fed.  St.  Ann.  (2d  ed.)  1043,  Comp.  Stat. 
1913,  §  6963.  The  record  itself  would  have 
been  admissible  on  the  question  of  the  respond- 
ent's guilt  (People  v.  Moore,  155  Midi.  107, 
118  N.  W.  742),  and  we  can  see  no  reason 
why  a  certified  copy  of  the  record  should  not 
be  admissible  when  certified  in  accordance 
with  our  statute  for  the  admission  of  public 
records,  where  the  removal  of  them  from  their 
usual  place  of  custody  would  work  an  in- 
convenience to  the  public  service.  Comp. 
Laws  1897,  §  10169.  We  think  the  trial  court 
was  not  in  error  in  admitting  the  certificate." 
There  can  be  no  doubt,  indeed,  of  the  compe- 
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tency,  relevancy,  and  materiality  of  the  certi- 
fied record.  See  also  23  Cyc.  (c)  255  and 
notes  71  and  72 ;  Daniel  v.  State,  11  Ga.  App. 
799,  76  S.  E.  162;  Hargrove  v.  State,  8  Okla. 
Crim.  487,  129  Pac.  74;  Blunk  v.  State,  10 
Okla.  Crim.  [452]  203,  135  Pac.  946;  State 
V.  Shufeldt,  86  Kan.  976,  122  Pac.  896;  Huck- 
abee  v.  State,  7  Ga.  App.  677,  67  S.  E.  837; 
Anderson  v.  Com.  143  Ky.  87,  136  S.  W.  134; 
State  V.  Donato,  127  La.  393,  53  So.  662; 
Strange  ▼.  State,  5  Ala.  App.  164,  59  So.  691; 
Columbo  V.  State,  65  Tex.  Crim.  608,  145  S. 
W.  910. 

Nor  is  there  any  merit  in  the  contention 
that  the  certified  record  does  not  state  for 
how  long  the  license  was  in  force,  or  that 
it  was  in  force  at  the  time  of  the  commission 
of  the  alleged  offense.  Section  3237  of  the 
United  States  Revised  Statutes,  3  Fed.  St. 
Ann.  (2d  ed.)  1042,  Comp.  Stat.  1913,  §  5960, 
provides  that  ''all  special  taxes  shall  become 
due  on  the  1st  day  of  July,  1891,  and  on  the 
Ist  day  of  July  in  each  year  thereafter  or  on 
commencing  any  trade  or  business  on  which 
such  tax  is  imposed.  In  the  former  case  the 
tax  shall  be  reckoned  for  one  year  and  in 
the  latter  case  it  shall  be  reckoned  propor- 
tionally from  the  1st  day  of  the  month  in 
which  the  liability  to  a  special  tax  commenced 
to  the  1st  day  of  July  following."  The  courts 
of  this  state  take  judicial  notice  of  the  Fed- 
eral Statutes.  The  information  in  the  case  at 
bar  charged  the  defendant  with  maintaining 
a  common  nuisance  "on  the  11th  day  of  April, 
1914,  and  continuously  from  then  to  and  in- 
cluding the  11th  day  of  October,  1914."  There 
is  in  the  record  positive  testimony  of  the  il- 
legal sale  of  liquor  by  the  defendant  on  the 
4th  day  of  June,  1914,  and  prior  to  the  ex- 
piration of  the  year  from  the  issuing  of  the 
license.  No  objection,  therefore,  can  be  taken 
to  the  certified  record,  on  the  ground  that 
there  is  no  showing  that  the  same  was  in 
force  at  the  time  of  the  commission  of  the 
offense  complained  of. 

Nor  is  there  any  merit  in  the  objection  to 
the  certificate  of  the  collector  of  internal  rev- 
enues. James  Coffey.  The  objection  to  the 
cortifieate  is  that  it  states  that  it  shows  "the 
issuance  of  f^nited  States  special  tax  stamps, 
issued  by  this  oflBce  during  the  year  1913  to 
the  person  foregoing  named.*'  This  state- 
ment, it  is  claimed,  amounts  to  nothing  more 
nor  less  than  testimony  which  is  given  by 
James  Coffey,  and  which  is  not  subject  to 
cross-examination.  The  record,  however,  as 
\vo  have  before  said,  was  admissible.  It  reads 
as  follows: 

"Record  of  Special  Taxpayers  and  Regis- 
ters. District  of  No.  and  So.  Dakota.  Name, 
Kilmer,  H.  E.,  Business,  Retail  Malt  Liquor 
Dealer.  Place,  Bismarck,  N.  D.  Street  and 
number.  320-4th  Street  North.  From  what 
time,    Oct.    1-1913.      Amount    of   Tax,    $15. 


Date  of  payment  [453]  or  Issue  of  Certificate, 
Oct.  27,  1913.  Serial  No.  of  Stamp,  9936. 
Piling  No.  Form  11,  1624." 

— and  has  attached  to  it  the  following 
certificate : 

"I  the  undersigned  duly  appointed  and 
qualified  collector  of  internal  revenue  for  the 
states  of  North  and  South  Dakota  do  hereby 
certify  that  the  above  and  foregoing  is  a 
true  and  accurate  exemplification  and  copy 
of  the  public  record  now  on  file  and  remain- 
ing on  file  in  my  office  at  Aberdeen,  in  the 
state  of  South  Dakota,  showing  the  issuance 
of  United  States  special  tax  stamps  issued 
by  this  office  during  the  year  1913  to  the  per- 
son foregoing  named;  that  I  have  compared 
the  same  with  the  original  public  record 
aforesaid,  and  find  the  same  to  be  a  literal 
copy  thereof.  In  testimony  whereof  I  hereby 
attach  my  hand  and  seal  this  27 — day  of 
January,  1914,  at  my  office  at  Aberdeen,  state 
of  South  Dakota.     James  Cofi'ey, 

"Collector  of  Internal  Revenue, 

"District  of  North  &  South  Dakota. 

(Seal)." 

It  will  be  seen  from  the  body  of  thia  record, 
independently  of  the  certificate,  tlutt  a  tax  of 
$15  was  paid  for  the  businesa  of  retail  malt 
liquor  dealer  by  one  H.  E.  Kilmer.  The  words 
in  the  certificate  which  are  objected  to  proved 
no  more,  and  are  merely  surplusage. 

We  are  not  unaware  of  the  decision  of  this 
court  in  the  case  of  State  ▼.  Gottlieb,  21  N. 
D.  179,  129  N.  W.  460,  and  which  at  first 
glance  may  appear  to  announce  a  doctrine 
contrary  to  that  herein  held.  In  that  case, 
however,  there  was  no  attempt  to  introduce 
in  evidence  a  certified  copy  of  the  records  of 
the  office  of  the  collector  of  internal  reveiiiie. 
The  exhibit  which  was  excluded  consisted 
merely  of  a  certified  list  of  special  taxpayers 
in  Wells  county,  which  was  furnished  by  the 
collector  of  internal  revenue  to  the  county 
auditor  of  such  county  and  filed  by  him.  Tlie 
record  so  sought  to  be  proved  was  not  the 
record  of  the  office  of  the  county  auditor. 
This  court  held  that  there  was  no  law  npiak- 
ing  such  a  list  or  record  a  record  in  the  audi- 
tor's office,  and  that  the  list  was  therefore  in- 
admissible. It  also  held  that  it  could  not  be 
introduced  as  an  official  certificate  of  the  col- 
lector, as  it  did  not  ''purport  to  be  a  certified 
copy  of  any  oilcial  record  in  his  office,  but 
merely  a  certificate  by  him  of  the  existence  of 
certain  facts  as  shown  by  his  records.''  These 
[454]  considerations  do  not  appear  in  the 
case  at  bar.  Here  the  exhibit  is  a  certified 
copy  of  the  records  in  the  office  of  the  col- 
lector of  internal  revenue,  and  is  certified  by 
the  collector  of  internal  revenue  to  be  such. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Rehearing:  denied  September  15,  19W. 


I  _ 


NOTE. 

Cmifllet  bttttreen  Pres«atption  of  Idea- 
tity  of  Person  from  Identity  of  Nnnte 
and  Another  Preenmptlon* 


Qenei'ally, 

Where  two  presumptions  come  in  conflict, 
their  stren^h  should  be  measured  and  the 
weaker  should  be  deemed  to  give  way  to  the 
stronger.  10  R.  G.  L.  tit.  Svidenee,  p.  860. 
The  presumption  ol  identity  of  person  from 
identity  of  name  is  ordinarily  deemed  to  be 
SB  inferenoe  of  a  slight  and  inoonclnsire 
eharacter,  and  it  is  accordingly  held  in  most 
instances  to  yield  to  a  counter  presumption. 
See  the  cases  cited  throughout  this  note. 

The  presumption  in  favor  of  the  regularity 
of  official  acts  and  jndieial  proceedings  will 
ordinarily  prevail  over  that  of  identity  of 
person  from  identity  of  name.  Thus  i^  'has 
been  held  that  the  fact  thaf  the  record  of  a 
judicial  proceeding  shows  that  a  writ  was 
served  by  a  person  bearing  the  same  name 
as  one  of  the  parties  will  not  raise  a  pre- 
sumption of  identity  to  impeach  the  service. 
Howard  v.  Lock  (Ky.)  22  S.  W.  332. 
So  in  Waller  v.  Edmonds,  47  Tex.  468,  it  was 
said:  "As  against  the  correctness  of  the 
judgment  rendered,  the  court  will  not  pre- 
sume that  W.  G.  Waller,  the  sheriff,  was  the 
same  W.  6.  Waller  who  was  a  party  to  the 
suit,  as  the  question  is  presented  in  this 
case.  They  may  have  been  different  persons, 
notwithstanding  the  similarity  in  the  initials 
of  the  name,  and  in  favor  of  the  judgment 
we  should  so  presume,  rather  than  the  con- 
trary, to  reverse  it."  But  in  Nelson  v. 
Chittenden,  23  Colo.  App.  123,  127  Pac.  928, 
it  wma  held  that  f^'om  the  fact  that  a  return 
of  service  was  signed  by  a  person  of  the 
same  name  as  the  plaintiiTs  attorney  it  would 
be  presumed  that  the  attorney  mafle  the 
service.  See  to  the  same  effect  Filkina  v. 
O'SuUivan,  79  111.  524. 

It  will  not  be  presumed  from  identity  of 
name  that  the  judge  who  made  an  order  was 
the  same  person  as  a  party  to  the  proceeding, 
Preacott  v.-  Tufts,  7  Mass.  209;  or  the  at- 
torn^ of  a  party,  Ellsworth  v.  Moore,  6  la. 
4M;  or  a  surety  on  a  bond  given  in  the  pro^ 
ceeding,  Bichardson  v.  People,  86  111.  496. 

It  will  not  be  presumed  to  impeach  a  ju- 
dicial proceeding  that  the  notary  who  took  an 
affidavit  was  the  same  person  as  one  of  the 
tame  name  who  appeared  as  an  attorney  in 
the  proceeding.  Shuler  v.  State,  125  Ga.  778, 
54  S.  £.  680;  Bradley  v.  Claudon,  45  111.  App. 
32ii.  So  identity  of  name  does  not  raise  a 
presumption  that  the  attorney  for  a  party 
was  the  same  person  who  as  commissioner 
executed  the  decree.  Dow  v.  Seely,  29  III. 
495. 

Tliat  a  witness  who  testifies  at  a  trial 
bears  the  same  name  as  a  person  shown  to  be 
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interested  in  the  event  of  the  caas  does  not 
raise  a  presumption  of  identity  so  as  to  re- 
quire a  holding  that  the  witiie.ss  is  incompe- 
tent. Stevenson  v.  Murray,  87  Ala.  442,  6 
So.  301;  Jones  v.  Chappell,  5  T.  B.  Mon. 
(Ky.)  422. 

Though  it  appears  that  the  plaintiff  and 
the  defendant  in  an  action  bore  the  same 
name,  it  will  be  presumed  in  support  of  tlie 
judgment  that  they  were  different  persons. 
Bryan  v.  Kales,  3  Ariz.  423,  31  Pac.  517, 
affirmed  162  U.  S.  411,  16  S.  Ct.  802,  40  U.  S. 
(L.  ed.)  1020;  Wilson  v.  Benedict,  90  Mo. 
208,  2  S.  W.  283.  In  the  case  first  cited  it 
was  said:  "It  is  strongly  urged  by  the 
counsel  for  the  appellant  that  this  fact  does 
appear  upon  the  face  of  the  record  of  that 
cause,  inasmuch  as  it  should  be  presumed 
alone  from  the  similarity  of  names,  applying 
the  rule  of  evidence  that  identity  of  names 
is  prima  facie  evidence  of  identity  of  per- 
son. An  examination  of  authorities  will 
show  that  this  rule  of  evidence  is  not  one  of 
universal  application;  that  it  grew  out  of 
the  general  presumption  in  favor  of  the 
validity  of  contracts,  the  regularity  of  land 
titles,  and  the  integrity  of  records;  that, 
wherever  its  effect  would  be  to  negative  these 
general  presumptions,  the  reason  of  the  rule 
ceasing  to  exist,  the  rule  itself  becomes  in- 
operative; that  hence  it  can  have  no  appli- 
cation to  a  case  like  the  one  at  bar,  if,  in- 
deed, it  applies  at  all  to  a  judgment  of  a 
court  of  record,  where  the  effect  of  its  appli- 
cation would  be  to  impeach  and  destroy  its 
effect  as  a  valid  and  binding  estoppel  of 
record."  But  in  Sweetland  v.  Porter,  43  W. 
Va.  189,  27  S.  E.  352,  it  was  said:  "In  the 
declaration  John  S.  Sweetland  is  named  as 
plaintiff  and  J.  S.  Sweetland  as  defendant. 
In  the  absence  of  proof  to  the  contrary,  the 
presumption  must  be  that  the  plaintiff  John 
S.  Sweetland  in  the  declaration  is  the  identi- 
cal person  named  by  initials,  only,  in  the 
writ  as  plaintiff,  and  that  the  defendant  J. 
S.  Sweetland  is  identical  with  the  plaintiff 
J.  S.  Sweetland." 

Identity  of  name  will  not  warrant  a  pre- 
sumption that  a  member  of  the  grand  jury 
which  found  an  indictment  and  a  member  of 
the  petit  jury  before  which  it  was  tried  were 
the  same  person.  Wickersham  v.  People,  1 
Scam.  (111.)  128. 

In  support  of  the  validity  of  a  conveyance 
it  will  be  presumed  that  the  grantee  was  not 
the  same  person  as  one  of  the  same  name 
who  signed  as  notary,  Corey  v.  Moore,  86  Va. 
721,  11  S.  K.  114;  or  as  a  witness,  Liddon  v. 
Hodnett,  22  Fla.  443  So  identity  of  name 
raises  no  presumption  of  the  identity  of  the 
obligor  in  a  bond  with  the  obligee,  Allin  v. 
Shadburne,  1  Dana  (Ky.)  68,  25  Am.  Dec. 
121;   or  with  a  witness,  Jackson  v.  Christ- 


man,  4  Wend.   (N.  Y.)  277. 
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JPreaumpfion  of  Innocence 

There  is  considerable  conflict  as  to  whether 
the  presumption  of  identity  of  person  from 
identity  of  name  will  prevail  as  against  the 
presumption  of  the  innocence  of  a  person 
charged  with  crime.  The  weight  of  authority 
seems  to  be,  however,  that  the  presumption  of 
identity  is  efl'ective  to  connect  with  the  ac- 
cused evidence  tending  to  show  guilt.  See 
the  reported  case.  Thus  it  has  been  held  that 
in  a  prosecution  for  bigamy  a  certiiicate  of 
the  marriage  of  a  person  of  the  same  name  as 
the  accused  is  admissible  to  show  the  first 
marriage  without  further  proof  of  identity. 
Reid  V.  State,  168  Ala.  118,  53  So.  254;  SUte 
V.  Locke,  77  Ore.  492,  151  Pac.  717.  A  con- 
trary holding  has,  however,  been  made  as  to 
a  certificate  offered  to  show  the  marriage  of 
a  person  charged  with  adultery.  Wedgwood's 
Case,  8  Greenl.  (Me.)  76;  State  v.  Wallace, 
9  N.  H.  615.  In  the  case  first  cited  it  was 
said:  "This  is  the  first  cause  in  which  the 
court  have  been  called  upon  to  decide  as  to 
the  necessity  of  proof  of  identity  in  such  a 
prosecution;  and  an  objection  on  account  of 
the  want  of  it  not  having  been  made,  it  has 
not  been  before  required  or  produced.  In  the 
present  case,  however,  as  the  objection  was 
formally  urged  by  the  counsel,  the  question 
was  left  to  the  jury  upon  the  evidence  aris- 
ing from  Ihe  circumstance  of  the  mere 
identity  of  names  and  the  fact  that  the  de- 
fendant once  called  the  person  with  whom 
he  was  living  by  the  name  of  Judith.  On  the 
whole  we  do  not  consider  such  proof  sufficient 
or  satisfactory.  And  as  we  now  establish  the 
rule  that  proof  of  identity  must  be  produced 
in  such  cases,  it  must  be  proof  of  identity 
of  person,  and  not.  of  name  merely.  It  may 
serve  as  a  guard  against  fraud  and  decep- 
tion." 

Evidence  showing  the  commission  of  crim- 
inal acts  by  a  person  of  the  same  name  as  the 
accused  has  been  held  to  be  admissible  with- 
out further  proof  of  identity.  Garrett  v. 
State,  76  Ala.  18;  People  v.  Riley,  75  Cal.  9S, 
16  Pac.  544. 

In  People  v.  Cline,  44  Mich.  290,  6  N.  W. 
671,  wherein  the  principal  evidence  to  show 
the  falsity  of  a  signature  was  to  the  effect 
that  a  person  of  the  name  of  the  alleged 
signer  died  before  the  date  of  the  instrument 
in  question,  the  court  said:  "Some  names 
are  very  common,  and  where  the  residence  is 
fixed  in  a  city  or  old  settled  portion  of  the 
country,  without  any  distinct  place  of  resi- 
dence being  pointed  out,  or  some  other 
means  of  identification,  the  proof  would  be 
too  uncertain  where  the  liberty  of  a  citizen 
was  at  stake." 

Tliere  seems  to  be  a  conflict  of  authority 
as  to  whether  the  presumption  of  identity  of 
person  from  identity  of  name  will  support  the 
admission  of  a  record  of  a  conviction  for  the 


purpose  of  showing  the  accused  to  be  a  second 
offender.  See  the  notes  to  State  v.  Smith,  6 
Ann.  Cas.  1023,  and  Rex  v.  Leech .  14  Ann. 
Gas.  580.  li  has,  however,  been  held  that 
such  a  record  is  admissible  without  further 
proof  of  identity  for  the  purpose  of  impeach- 
ing a  witness.  State  y.  Loaer,  132  la.  419, 
104  N.  W.  337;  Bayha  v.  Mumford,  68  Kan. 
445,  49  Pac.  601.  In  the  case  last  cited  it 
was  said:  "Belford  having  been  introduced 
as  a  witness,  his  credibility  became  a  legiti- 
mate subject  of  inquiry;  and  it  was  compe- 
tent lor  the  defendants  to  introduce  the 
record  of  conviction  for  the  purpose  of  af- 
fecting his  credibility.  It  is  a  well-estab- 
lished rule  that  identity  of  name  is  priaaa 
facie  evidence  of  identity  of  person,  and  it 
devolves  upon  those  who  deny  the  identity  to 
overcome  the  presumption  by  proof." 

Despite  the  presumption  against  fraud, 
hospital  records  showing  the  medical  treat- 
anent  of  a  person  bearing  the  same  name  as 
an  insured  have  been  held  to  be  sufficient  to 
show  the  falsity  of  a  warranty  in  the  appli- 
cation for  insuranoe.  Hoffman  v.  Metro- 
politan L.  Ins.  Go.  141  App.  Piv.  713,  126  N. 
Y.  S.  436;  Douler  v.  Prudential  Ins.  Co.  of 
America,  143  App.  Div.  637,  128  h.  Y.  8.  B9%. 
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Divorce  —  Forelsti  Divorce  «•  Validitj. 

Where  one  spouse  goes  into  a  state  other 
than  that  of  the  matrimonial  domicil  and 
there  obtains  a  divorce  tmdelr  a  residence 
simulated  for  that  purpose  and  not  in  good 
faith,  the  judgment  is  not  binding  on  courts 
of  other  states  and  may  be  held  void  in  any 
othor  state  on  proof  of  the  fraudulent  resi- 
dence and  of  the  fact  that  the  divorce  was 
obtained  by  substituted  service  only. 

[See  9  R.  C.  L.  tit.  Divorce  and  Separation, 
p.  508  et  seq.] 

Same. 

Whore  the  husband  leaves  the  matrimonial 
domicil  in  California  and  obtains  a  divorce 
decree  in  Nevada  on  substituted  service  only, 
such  decree  is  not  binding  on  the  California 
courts,  though  he  established  a  bona  fide  resi- 
dence in  Nevada. 

Estoppel  to  Attack  Divorce  «•  Beniar- 
Hage. 

Where  the  wife,  knowing  that  her  husband 
had    obtained    a   divorce    decree    in    Nevada, 
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married  another  and  lived  with  the  new  hus- 
band for  several  years,  she  was  precluded 
from  setting  up  that  the  Nevada  decree  was 
invalid  because  obtained  on  a  fraudulent  real- 
deoce  established  in  that  state  and  from 
claiming  marital  rights  against  her  former 
husband,  though  at  the  time  of  her  remar- 
riage she  did  not  know  of  the  alleged  invalid- 
ity of  the  decree. 
[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  Van  Nostrawd, 
Judge. 

Action  by  Maryon  Bruguiere,  plaintiff, 
against  Peder  S.  Bruguiere,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

Black  d  Clark  and  Morrison,  Dunne  d 
Brobeck  for  appellant. 

A.  J.  Trent  and  R.  P.  Henshall  for  respond- 
ent. 

[200]  Shaw,  J. — The  plaintiff  began  this 
action  against  the  defendant  for  permanent 
support  and  maintenance.  The  court  below 
Kustained  a  demurrer  to  her  complaint  and 
thereupon  gave  judgment  for  the  defendant 
from  which  plaintiff  appeals. 

The  plaintiff  and  defendant  intermarried 
in  Reno,  Nevada,  on  December  20, 1902.  They 
were  botli  residents  of  San  Francisco  at  that 
time  and  had  gone  to  Nevada  solely  for  the 
purpose  of  having  such  marriage  ceremony, 
performed.  They  immediately  returned  to 
San  Francisco,  where  they  lived  together  un- 
til July  24,  1904.  In  the  meantime  the  child 
Peder  S.  Bruguiere,  Jr.,  was  born  to  them. 
On  the  day  last  stated  the  plaintiff  left  the 
residence  of  the  defendant  and  has  ever  since 
remained  separate  and  apart  from  him.  Ac- 
cording to  the  allegations  of  the  complaint, 
she  was  compelled  to  leave  him  by  his  ex- 
treme cruelty  toward  her.  In  [201]  Febru- 
ary, 1905,  the  defendant  went  to  Nevada  for 
the  purpose  of  establishing  a  residence  there 
for  a  sufficient  length  of  time  to  enable  him 
to  obtain  a  divorce  from  the  plaintiff  in  the 
courts  of  Nevada.  He  never  in  good  faith 
resided  in  that  state,  but  remained  there 
only  for  the  purpose  of  acquiring  a  pretended 
residence  for  the  purpose  of  maintaining  such 
action  for  divorce.  His  real  residence  during 
t1u»  entire  period  was  in  San  Francisco,  Cali- 
fornia. On  June  28,  1906,  under  said  fraudu- 
lent claim  of  residence  in  Nevada,  the  de- 
fendant obtained  in  said  state  a  decree  of 
divorce  from  the  plaintiff.  ITiis  decree  was 
bailed  on  constructive  service  upon  the  plain- 
tiff. She  received  no  actual  notice  of  the 
proceedings  and  did  not  appear  in  the  action. 
The  ground  of  the  divorce  w^as  the  alleged 
desertion  of  the  defendant  by   the  plaintiff, 
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which,  it  is  alleged,  was  not  true.  The 
custody  of  the  child  aforesaid  was  given  by  . 
the  said  decree  to  the  plaintiff  herein.  Im- 
mediately thereafter  the  defendant  returned 
to  San  Francisco,  again  married,  and  has 
there  remained  continuously  ever  since.  The 
plaintiff  never  resided  in  the  state  of  Nevada. 
The  plaintiff,  learning  of  the  divorce  decree 
and  of  defendant's  subsequent  marriage,  and 
supposing  that  she  had  been  legally  divorced 
by  the  Nevada  decree,  and  being  ignorant 
of  the  law  on  the  subject,  entered  into  a 
marriage  with  Stewart  Denning  in  July, 
1907,  said  marriage  taking  place  in  New 
Jersey.  She  continued  to  live  with  Denning 
as  his  wife  thereafter  until  the  year  1910, 
when  she  learned  for  the  first  time  that  the 
Nevada  divorce  was  invalid,  because  of  the 
lack  of  a  bona  fide  residence  in  Nevada  on 
the  part  of  the  husband.  Thereupon  she  ob- 
tained in  the  state  of  New  York,  where  she 
then  resided  with  Denning,  a  decree  declar- 
ing her  marriage  with  Denning  annulled  on 
the  ground  that  she  had  not  been  lawfully 
divorced  from  Bruguiere.  This  decree  was 
entered  in  July,  1910.  Thereafter  the  plain- 
tiff began  this  action  to  obtain  maintenance 
and  support  for  herself  and  child,  claiming 
"to  be  the  wife  of  the  defendant,  notwithstand- 
ing the  said  Nevada  decree  of  divorce.  All 
these  facts  are  admitted  by  the  demurrer,  for 
the  purposes  of  the  case. 

The  subject  of  the  effect  of  a  decree  of  di- 
vorce in  a  state  other  than  that  of  the  matri- 
monial domicile  of  the  spouses  was  elaborate- 
ly discussed  by  the  supreme  court  of  the 
United  States  *in  Haddock  v.  Haddock,  201 
U.  S.  682,  5  Ann.  [202]  Cas.  1,  50  U.  S.  (L. 
ed.)  867,  26  S.  Ct.  525.  The  question  was 
considered  with  reference  to  the  effect  of  the 
full  faith  and  credit  clause  of  the  constitu- 
tion of  the  United  States.  In  that  case  the 
parties  had  been  married  and  were  domiciled 
in  the  state  of  New  York  in  1868.  The  hus- 
band, without  cause,  abandoned  the  wife  and 
the  matrimonial  domicile  and  established  a 
bona  fide  residence  in  Connecticut.  There- 
after, in  the  courts  of  Connecticut,  he  ob- 
tained a  decree  of  divorce  from  his  wife  upon 
constructive  service  only.  Many  years  after- 
ward the  wife,  who  had  remained  in  New 
York,  began  an  action  in  that  state  to  obtain 
a  divorce  from  the  husband  and  obtained 
personal  service  upon  him  in  the  action.  He 
appeared  and  set  up  the  Connecticut  decree, 
in  defense,  as  an  adjudication  that  the  mar- 
riage had  been  previously  dissolved.  The 
supreme  court  of  the  United  States  held  that, 
although  the  Connecticut  decree  was  good  in 
Connecticut,  it  was  without  binding  force 
in  the  state  of  New  York,  that  it  rested  with 
the  state  of  New "  York  to  determine  what 
force  and  effect  should  be  given  to  it  in  that 
state,   and    that   the   supreme   court   of   the 
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United  States  would  not  overrule  the  action 
of  the  New  York  courts  in  refusing  to  give 
credit  to  the  Connecticut  decree  as  a  bar  to 
the  action  of  the  wife. 

It  is  a  well-established  proposition  that 
where  one  spouse  goes  to  a  state  other  than 
that  of  the  matrimonial  domicile  and  there 
obtains  a  divorce  under  a  residence  simulated 
for  that  purpose  and  not  in  good  faith,  the 
judgment  is  not  binding  upon  the  courts  of 
other  states  of  the  Union,  and  upon  proof 
of  the  fraudulent  residence  and  of  the  fact 
that  the  divorce  is  obtained  by  substituted 
service  only,  it  may  be  held  void  in  any  other 
state  than  that  in  which  it  was  rendered. 
(In  re  James,  99  Cal.  374,  377,  37  Am.  St. 
Kep.  60,  33  Pac.  1122.)  Whether  it  would 
be  held  valid  in  the  state  in  which  it  was 
rendered  is  a  question  depending  upon  the 
policy  and  law  of  that  state.  The  decision 
in  Haddock  v.  Haddock,  201  U.  S.  562,  5 
Ann.  Cas.  1,  60  U.  S.  (L.  ed.)  867,  26  S.  Ct 
525,  declares  that  a  husband  who,  without 
cause,  abandons  his  wife  and  takes  up  liis 
residence  in  another  state  than  that  of  their 
residence,  thereby  changes  the  matrimonial 
domicile  to  the  state  of  his  new  residence, 
so  that  a  divorce  granted  in  that  state  on 
his  complaint  and  upon  constructive  service 
only  may  be  valid  in  that  state,  as  an  ad- 
judication of  the  res,  [203]  the  res  being  the 
marriage  relation,  but  that  he  does  not  there- 
by carry  the  entire  relation  to  that  state  so 
as  to  make  the  adjudication  binding  upon 
all  the  states  as  a  judgment  in  reniy  and 
that,  notwithstanding  the  divorce  in  Con- 
necticuty  the  courts  of  New  York  could  pro- 
ceed to  adjudge  another  divorce  and  deter- 
mine therein  the  property  rights  of  the 
parties  by  a  decree  w^hich  could  be  enforced 
in  New  York  with  respect  to  parties  and 
property  situated  therein.  It  would  follow, 
of  course,  that  if  there  was  personal  service 
in  the  action  in  New  York,  such  decree  would 
be  binding  everywhere,  except,  perliaps,  in 
the  state  of  Connecticut,  where  the  previous 
decree  had  determined  locally  the  rights  of 
the  parties.  Upon  the  principles  thus  estab- 
lished, it  seems  clear  that  the  decree  obtained 
by  the  husband  in  Nevada  is  not  binding  upon 
the  courts  of  California,  even  if  his  residence 
there  was  hona  fide. 

So  far  the  facts  stated  by  the  plaintiff 
appear  to  establish  a  case  in  her  favor.  Not- 
withstanding that  decree,  if  nothing  more 
appeared,  she  would  have  the  right  to  be 
considered  here  as  the  lawful  wife  of  Bru- 
guiere. 

The  case  presented,  however,  does  not  de- 
pend wholly  upon  the  action  or  policy  of 
the  state  of  California  with  reference  to  de- 
crees of  divorce  given  in  other  states  to 
citi;^ens  and  residents  of  California.  The 
wife  herself,  when  informed  of  the  Nevada 


decree,  acquiesced  therein  and  proceeded  to 
act  thereon  by  herself  entering  into  another 
marriage  contract  and  living  with  the  new 
husband  for  several  years  in  accordance 
therewith.  The  vital  question  in  this  case  is 
whether  she  is  estopped  by  her  conduct  from 
now  questioning  the  validity  of  the  Nevada 
decree;  whether  she  has  not,  by  her  conduct, 
accepted  it  as  a  satisfactory  solution  of  the 
controversies  between  herself  and  her  hus- 
band, Bruguiere,  and  thereby  ratified  and 
affirmed  the  irregularities  upon  which  the 
decree  was  obtained,  and  waived  all  right  to 
attack  it.  She  alleges  that  she  was  ignorant 
of  the  law  governing  such  matters.  But  she 
does  not  allege  that  she  was  not  aware  of 
the  decree  purporting  to  dissolve  the  mar- 
riage relation  and  of  the  fact  that  after  a 
divorce  she  was  free  to  contract  another  mar- 
riage. She  admits  and  declares  that  she  was. 
The  invalidity  of  the  Nevada  decree  is  not 
due  to  any  vice  apparent  upon  the  record, 
but  to  the  policy  of  the  state  of  California 
which  refuses  faith  and  credit  to  such  a 
decree.  [204]  No  reason  suggests  itself  to 
us  why  the  wife  should  consider  herself 
bound  by  tliis  state  policy,  or  why  she  could 
not  waive  all  questions  of  its  effect  upon  her 
and  accept  the  status  given  to  her  by  the 
Nevada  decree.  We  are  of  the  opinion  that, 
whether  she  had  a  right  to  do  this  or  not, 
having  done  so  and  having,  upon  that  theory, 
married  another  person,  she  is  now  precluded 
from  setting  up  the  invalidity  of  the  Nevada 
decree  and  from  claiming  marital  rights 
against  her  former  husband. 

The  authorities  are  practically  unanimous 
in  favor  of  the  proposition  that  a  remarriage 
estops  the  party  entering  into  it  from  deny- 
ing the  validity  of  the  previous  divorce.  In 
Marvin  v.  Foster,  61  Minn.  154,  52  Am.  St. 
Rep.  586,  63  N.  W.  484,  the  decree  of  divorce 
showed  want  of  jurisdiction  on  the  face  of 
the  record,  and  was,  consequently,  void,  even 
on  collateral  attack.  The  husband  afterward 
married  another  person  and  lived  with  her 
for  fourteen  years.  The  court  held  that  he 
was  etopped  to  question  the  validity  of  the 
divorce.  In  Mohler  v.  Shank,  93  la.  273, 
57  Am.  St.  Rep.  274,  34  L.R.A.  161,  61  N. 
W.  981,  where  the  facts  were  essentially  the 
same,  the  wife,  after  a  second  marriage,  at- 
tacked the  decree.  The  court  said :  "Having 
accepted  the  divorce  as  valid,  in  the  way  she 
did,  she  should  be  estopped  from  maintaining 
any  claim  to  any  part  of  the  estate  of  her 
former  husband."  In  Arthur  v.  Israel,  15 
Colo.  147,  22  Am.  St.  Rep.  381,  10  L.R.A. 
693,  25  Pac.  81,  speaking  of  a  similar  case, 
the  court  said:  "We  discover,  upon  prin- 
ciple, no  sufficient  reason  why  petitioner's 
conduct  in  the  premises  should  not  produce 
just  as  effective  an  estoppel  as  if  she  had 
received  the  proceeds  of  a  void  judgment  for 
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money.  By  her  subsequent  marriage  with 
Israel  during  Arthur's  lifetime,  she  accepted, 
so  far  as  was  within  her  power,  the  benefits 
or  privileges  of  the  divorce  decrees.  The 
fact  that  she  did  not  then  know  that  those 
decrees  were  void  is  a  matter  of  no  more 
consequence  than  is  the  ignorance  in  this 
respect  of  one  who,  knowingly  in  all  other 
particulars,  receives  the  fruits  of  an  ordinary 
void  judgment,  at  law."  The  following  cases 
are  to  the  same  effect:  Yorston  v.  Yorston, 
32  N.  J.  £q.  495,  505;  Bicheson  v.  Simmons, 
47  Mo.  20;  Whittaker  v.  Whittaker,  61  111. 
App.  263;  Sedlak  v.  Sedlak,  14  Ore.  540, 
13  Pac.  452;  Kichardson's  Estate,  132  Pa. 
St.  292,   19  Atl.  82. 

[205]  The  appellant  cites  Norton  v.  Tufts, 
19  Utah  470,  57  Pac.  409,  and  Sammons  v. 
Pike,  108  Minn.  291,  133  Am.  St.  Rep. 
425,  23  L.RJl.(N.S.)  1254,  120  N.  W.  540, 
122  N.  W.  168,  in  support  of  the  opposite 
doctrine.  In  Norton  v.  Tufts  there  was  no 
previous  divorce,  but  only  a  so-called  "church 
divorce,"  under  the  sanction  of  the  Mormon 
church.  In  point  of  law  it  was  no  more 
than  an  agreement  of  separation,  but  the 
parties  Supposed  it  to  be  a  dUsolution  of  the 
marriage.  Both  of  them  married  again.  It 
was  held  that  she  femained  bis  wife  and  was 
not  estopped  to  claim  dower  in  his  land 
against  one  wno  had  taken  a  mortgage  from 
the  husband.  lAasmuch  as  ttiere  was  not 
even  the  semblance  of  legal  proceedings  for 
a  divorce,  to  bold  that  an  estoppel  arose  from 
the  subsequent  marriage  would  be  the  equiva- 
lent of  saying  that  a  divorce  could  be  secured 
by  contract.  In  Sammons  v.  Pike,  there  was 
no  subsequent  marriage  by  the  wife,  nor 
even  acquieMcnee  by  her  in  the  divorce  ex- 
cept so  far  as  mere  inaction  eonstituted 
acquiescence.  The  cases  do  not  apply  to  the 
facts  here  under  consideration. 

The  judgment  is  affirmed. 

Sloea  and  Lawlor,  JJ.,  concurred. 


NOTE. 

Estoppel  hj  Remarriage  to  Attack 
Decree  of  IMToroe. 

The  lew  cases  which  have  passed  on  the 
question  are  in  substantial  accord  in  hold- 
in«r  that  a  spouse  against  whom  a  divorce 
has  been  granted  and  who  thereafter  re- 
marries is  deemed  thereby  to  accept  the  bene- 
fit of  the  decree  and  is  estopped  to  attack  it. 
Arthur  v.  Israel,  15  Colo.  147,  26  Pac.  81,  22 
Am.  St.  Rep.  381,  10  L.RJL  693;  Stephens 
V.  Stephens,  51  Ind.  542;  Mohler  v.  Shank, 
93  la.  273,  61  N.  W.  981,  67  Am.  St.  Rep. 
274,  34  Ir.R.A.  161;  Bourne  v.  Simpson,  9 
B.  Mon.  (Ky.)  464;  Marvin  v.  Foster,  61 
Minn.  154,  63  N.  W.  484,  62  Am.  St.  Rep. 
'»86 :  Richeson  v.  Simons,  47  Mo.  20 ;  Richard- 


son's Estate,  132  Pa.  St.  292,  19  Atl.  82. 
And  see  the  reported  case.  Gompare  Norton 
V.  Tufts,  19  Utah  470,  67  Pac.  409  ("divorce" 
by  authorities  of  Mormon  Church). 

In  Arthur  v.  Israel,  supra,  the  court  said: 
"The  question,  therefore,  now  presented  for 
determination  may  be  stated  as  follows: 
When  the  wife,  without  cause,  deserts  her 
husband  and  home,  and  for  years  lives  in 
adultery  with  another  man,  and  afterwards, 
upon  learning  that  a  divorce  has  been  ob- 
tained by  her  deserted  husband,  causes  a 
marriage  ceremony  with  her  paramour  to 
be  solemnized,  and  continuously  lives  and 
cohabits  with  him  as  his  wife,  may  she,  upon 
the  subsequent  decease  of  her  abandoned  hus- 
band, take  advantage  of  the  fact  that  the 
divorce  decree  is  void  for  want  of  proper 
service  of  process,  and  successfully  assert 
against  other  heirs  her  right,  under  the  stat- 
ute of  descents  and  distributions,  to  the 
deceased's  estate  as  his  widow?  An  affirma- 
tive answer  to  this  question  would  be  so 
shocking  to  good  morals,  to  sound  public 
policy  and  to  the  simplest  principles  of  jus- 
tice, that  we  shall  decline  to  give  it  unless 
coerced  into  doing  so  by  cogent  and  firmly 
established  rules  of  law.  As  a  matter  of 
law,  petitioner  must,  under  the  circum- 
stances, be  presumed  to  have  known  before 
Arthur's  death  that  the  divorce  decrees  were 
invalid;  and  it  is  fair  to  assume  that  such 
in  fact  was  the  case,  as,  besides  the  grounds 
upon  which  the  legal  presumption  rests,  she 
so  promptly  after  that  event  asserted  their 
invalidity.  Had  she  properly  challenged 
those  decrees  during  the  lifetime  of  Arthur 
she  would  have  incurred  the  hazard  of  a 
restoration  of  conjugal  relationship,  or  of 
his  procurement  of  a  binding  divorce.  Either 
of  these  results  was  evidently  objectionable 
to  her,  and  both  were  carefully  avoided.  She 
voluntarily  elected  to  postpone  action  until 
such  time  as  she  might  secure  all  the  bene- 
fits of  the  marriage  contract  without  dis- 
charging any  of  its  burdens.  Abandoning 
for  years  the  performance  of  every  marital 
obligation  and  duty,  she  awaited  until  death 
had  rendered  such  performance  impossible, 
and  then  boldly  hastened  to  seize  all  the 
pecuniary  advantages  conferred  by  law  upon 
the  faithful  wife  and  bereaved  widow.  Under 
these  circumstances,  petitioner  cannot  com- 
plain if  we  insist  upon  treating  the  present 
controversy  as  one  relating  solely  to  prop- 
erty rights,  unaffected  by  those  l^al  con- 
siderations which  give  to  marriage  and  the 
family  their  peculiar  status,  with  accompany- 
ing special  privileges  and  protection." 

So  in  Mohler  v.  Shank,  supra,  it  appeared 
that  a  decree  of  divorce  was  void  because  the 
divorce  suit  was  brought  by  the  guardian  of 
the  plaintiif  who  was  insane.  After  the  de- 
cree   the    defendant    remarried.      The    court 
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said:  ''We  can  discover  no  reason  why  Mrs. 
Mohler  should  be  allowed  to  masquerade  in 
a  court  of  justice  as  the  widow  of  Anthony 
Shank,  and  at  the  same  time  claim  that  she 
was  the  wife  of  Mohler  for  about  eight  years 
before  Shank  died.  Both  the  law  and  good 
morals  forbid  it.  Having  accepted  the  di- 
vorce as  valid,  in  the  way  she  did,  she  should 
be  held  to  be  estoppel  from  maintaining  any 
claim  to  any  part  of  the  estate  of  her  former 
husband." 

In  Bourne  v.  Simpson,  9  B.  Mon.  (Ky.) 
454,  wherein  it  appeared  that  after  a  divorce 
decree  which  was  void  because  of  the  in- 
fancy of  the  defendant  wife  she  remarried, 
the  court  said:  "She  has,  however,  been  of 
age  since  1843,  and  since  that  time  has  been 
a  widow.  She  has  had  ample  time  and  privi- 
lege to  prosecute  a  writ  of  error,  and,  having 
failed  to  do  so,  she  cannot  now  in  a  new 
and  different  suit  effect  her  object,  particu- 
larly after  she  has  received  and  enjoyed  the 
property  decreed  to  her,  by  the  chancellor 
(except  the  piano),  and  still  retains  it:  not 
only  has  she  done  this,  but  in  using  the 
privilege  allowed  her  by  the  decree,  she 
has  again  and  again  entered  into  the  mar- 
riage relation.  Having  used  all  the  privi- 
leges conferred  on  her  by  the  decree,  she  is 
too  late  in  complaining  of  its  burdens,  if 
any  such  exist." 

In  Marvin  v.  Foster,  61  Minn.  154,  63  N. 
W.  484,  52  Am.  St.  Rep.  586,  it  appeared 
that  a  divorce  obtained  at  the  suit  of  the 
wife  was  void  because  of  defective  service 
of  process.  After  the  decree  the  husband 
remarried.  The  court  said:  "Living  with 
a  second  wife  for  fourteen  years,  and  rais- 
ing a  child  by  her,  during  a  period  of  time 
when  he  says  that  in  law  he  was  still  the 
husband  of  tlie  former  wife,  is  too  much  of 
a  mockery  of  law,  a  travesty  upon  justice, 
and  an  insult  to  the  morality  and  decency 
of  a  civilized  government  to  be  tolerated; 
and,  if  there  were  no  legal  precedents  against 
such  a  claim,  we  should  not  hestitate  to 
establish  one.  Fortunately  there  are  estab- 
lished rules  of  equity  which  come  to  our 
aid,  and  enable  us  to  uphold  the  sacred  ob- 
ligations of  the  marital  relation,  and  vindi- 
<'ate  the  sacredness  of  the  family  ties.  The 
record  in  this  case  fully  discloses  the  fact 
that  Thomas  Foster  voluntarily  accepted  the 
privileges,  benefits,  and  fruits  of  the  void 
judgment  of  divorce,  and  he  is  thereby 
estopped  from  claiming  any  portion  of  the 
estate  of  his  deceased  wife." 

In  Stephens  v.  Stephens,  51  Ind.  542,  an 
appeal  from  a  decree  of  divorce  was  dismissed 
because  of  the  remarriage  of  the  appellant. 

In  each  of  the  foregoing  cases  except  that 
last  cited  the  invalidity  of  a  divorce  was  as- 
serted for  the  purpose  of  a  claim  on  the 
property  of  the  other  spouse.     In  Marvin  v. 


Foster,  61  Minn.  154,  63  N.  W.  484,  52 
Am.  St.  Hep.  586,  the  application  of  the  rule 
of  estoppel  by  remarriage  to  attack  a  divorce 
decree  was  expressly  confined  to  fiuch  a  case, 
the  court  saying:  "As  we  have  before  in- 
timated, and  to  avoid  any  chance  for  an 
impression  that  we  lend  any  countenance  to 
the  idea  that  parties  may  become  divorced 
upon  the  ground  of  estoppel  by  conduct,  we 
repeat  that  this  action  is  one  relating  solely 
to  property  rights,  unaffected  by  any  con- 
siderations which  give  to  the  marriage  re- 
lation its  precise  status.  The  marriage  re- 
lation between  Foster  and  his  deceased  wife, 
with  all  its  duties  and  obligations,  has  been 
terminated  by  her  death;  and  he  is  now  as- 
serting this  former  relation,  and  the  invalidi- 
ty of  the  decree  of  divorce,  solely  for  the 
purpose  of  obtaining  her  property.  It  is  to 
such  a  state  of  facts,  and  in  such  an  action, 
that  we  apply  the  doctrine  of  estoppel.  Be- 
yond this  we  do  not  go." 
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Montana  Supreme  Court — April  10,  1916. 
62  Mont,  192;  156  Pac.  1087. 


Willv  —  Cosiest  —  Swfieieaer  of  Rul- 
ias  on  Oiler  of  \^ilL 

In  a  will  contest  case,  where,  after  the  will 
is  received  in  evidence  and  formally  offered 
for  probate,  the  court  submits  the  contest  to 
the  jury  and  enters  an  order  reciting  that 
the  instrument  offered  for  probate  is  rejected 
as  not  being  the  last  will  and  testament  of 
deceased,  proponents  cjinnot  complain  that 
the  court  never  passed  on  their  offer  of  the 
instrument  for  probate. 

Testamentary  Capaeity  ^  !^icleiice  ^ 
Unnatural  Disposition  of  Property. 

Where  a  will  was  attacked  for  incapacity 
of  the  testatrix  and  undue  influence,  evidence 
of  the  great  wealth  of  the  principal  bene- 
liciary  is  admissible  on  the  question  of  the 
unnaturalness  of  the  will:  it  appearing  that 
testatrix  practically  disinherited  her  grand- 
child, who  was  her  only  near  blood  relation; 
siK-h  evidence  being  material  on  the  question 
of  capacity  and  undue  influence. 

[See  note  at  end  of  this  case.] 

Argrnment  of  Counsel  —  Readinf;  Itaw 
in  Pvesenoo  of  Jury  «*•  Discretion  of 
Court. 

In  a  will  contest  Mtse,  where  on  objections 
to  a  question  to  a  witness  contestant's  coun< 
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sel  read  in  the  preaenee  of  the  jury  an  opinion 
of  another  court  in  another  case,  proponent 
cannot  complain,  for  the  question  whether  the 
jury  should  be  excused  during  the  reading 
rests  in  the  trial  court. 

Witnesses  —  Corroboration  —  Proof  of 
Good  Reputation. 

Where  contestant's  prineipal  witness  is  im- 
peached by  proof  that  at  the  time  of  the 
second  trial  he  was  incarcerated  in  a  peni* 
tentiarj  contestant  may  corroborate  the  wit- 
ness by  proof  of  his  good  reputation,  under 
the  common  law  and  Kev.  Codes,  §  S026. 

Will*  — .  Contest  —  Consistenoy  of 
Findings. 

In  a  will  contest,  whore  the  jury  returned 
special  findings,  there  is  no  inconsistoncy  be- 
tween findings  that  testatrix  was  not  of  sound 
and  disposing  mind;  that  she  did  not  sab- 
scribe  the  instrument  as  her  last  will  and 
tsatamcuit:  that  she  did  not  publish  it;  that 
she  did  not  request  witnesses  to  sign  as  such ; 
and  that  she  was  acting  under  undue  in- 
fluence, tliere  being  no  inconsistency  between 
a  finding  of  undue  influence  and  want  of  tes- 
tamentary capacity. 
Requisites  of  Will  —  Pnlilieatfon. 

Without  due  publication,  an  instrument  is 
not  a  valid  will. 

Appeal  and  Earor  ~  Grenada  f»r  Re* 
▼ersal  —  Imautterial  FindUas  Hot 
Supported. 

That  some  ol  the  special  findings  are  not 
supported  by  the  evidence  will  not  warrant 
the  overturning  of  the  judgment  wliefe  there 
are  other  special  findings  supported  by  evi- 
dence which  warrant  the  judgment. 

Burden  of  Shonrins  £rror  —  Jndsment  * 
in  Special  Findings. 

An  appellant  attacking  a  judgment  on  spe- 
cial findings  has  the  burden  of  showing  that 
there  is  no  findhig  which  will  support  the 
judgment. 

Appeal  from  District  Court,,  Silver  Bow 
county:      WOBD,  Judge. 

Matter  of  estate  of  Raehel  E.  Williams, 
deceased.  Proceeding  by  Andrew  J.  Davis  et 
al.,  for  probate  of  alleged  will,  contested  by 
Dorothy  Alice  Williams  by  her  guardian, 
Sibyl  Scott.  Judgment  for  contestant.  Pro* 
poncnta  appeal.  The  facts  are  stated  in  the 
opinion.    Avurmsd. 

SheitoH  d  Fttrmnn,  Jame$  A.  Poore  and 
Maury,  Templeman  d  D^ntiee  for  appellants. 
/.  E.  Bealy  for  respondent. 

(1983  Houx)WAT,  J. — ^Upott  the  former  ap- 
peal ( In  re  Williama'  60  Mont.  142,  145  Pac 
957)  a  new  trial  was  awarded  because  the 
evidence  was  insuffieient  to  show  due  publi- 
cation of  the  writing  proffered  as  the  last 
will  and  testament  of  Rachel  £.  Williams, 
deceased.  Upon  the  second  trial  the  sub* 
!iicribing  witness  Estabrook  so  far  changed 
his  testiaiony  as  to    supply    the    deficiency 


noted  in  our  former  opinion,  but  the  testi- 
mony of  Norbeck,  the  other  subscribing  wit- 
ness, is  to  the  effect  that  nothing  whatever 
was  done  or  said  by  Mrs.  Williams,  at  the 
time  the  writing  was  signed,  to  indicate  that 
it  was  understood  or  intended  by  her  to  be 
her  will.  The  jury  were  at  liberty  to  accept 
Norbeck's  testimony  and  find  that  there  was 
not  any  publication,  or  they  could  believe 
Estabrook  and  Harley  and  reach  the  con- 
trary conclusion.  They  chose  the  first  alter- 
native and,  in  response  to  special  interroga- 
tories, returned  that  Mrs.  Williams  did  not 
publish  or  declare  to  either  subscribing  wit- 
ness that  the  writing  in  question  was  her 
will.  That  finding  is  supported  by  competent 
evidence.  The  jury  passed  upon  the  credi- 
bility of  Korbeck  in  the  first  instance;  the 
presiding  judge  reviewed  the  evidence  on 
motion  to  adopt  the  findings  and  a  dis- 
tinguised  member  of  the  state's  judiciary, 
called  in  to  pass  upon  the  motion  for  a  new 
trial  upon  the  cold  record,  in  denying  the 
motion  has  stamped  the  seal  of  his  approval 
upon  the  special  verdict.  Under  these  circum- 
stances we  might  with  propriety  refer  to  our 
former  decision  as  conclusive,  and  upon  that 
authority  afiirm  the  judgment  and  order  be- 
low. But  counsel  for  appellants  insist  that 
certain  prejudicial  errors  were  committed, 
and  because  of  them  a  fair  and  impartial 
trial  of  the  issues  was  not  had. 

[199]  1.  The  proponents  first  made  out 
their  prima  facie  case  to  the  court  sitting 
without  a  jury.  The  will  was  received  in 
evidence  and  was  then  formally  ofi'ered  for 
probate.  The  court  reserved  its  decision  upon 
the  ofl'er,  called  a  jury  and  tried  the  contest — 
the  contestant  assuming  the  burden  as  plain- 
tiff— and  the  will  was  again  offered  and  re- 
ceived in  evidence.  The  jury  returned  special 
findings  which  were  adopted,  and  a  judgment 
was  rendered  in  which  the  trial  court  de- 
clared: **That  the  said  instrument  offered 
herein  for  probate  be  and  the  same  is  hereby 
adjudged  to  be  rejected  and  to  be  no  force  or 
effect  as  the  or  any  last  will  and  testament  of 
Rachel  E.  Williams,  deceased;  that  the  same 
is  held  for  naught,  and  that  the  same  is  de- 
nied to. probate."  Complaint  is  made  that  tin* 
court  never  passed  upon  appellants'  offer,  of 
tha  instrument  for  probate,  but  the  recital 
from  the  record  above  is  a  sufficient  answer. 
In  the  matter  of  procedure,  the  cause  was 
tried  so  well  that  it  deserves  commendation. 
It  was  in  all  respects  technically  correct. 
(In  re  Murphy,  43  Mont.  353,  Ann.  Cas. 
1912C  380,  116  Pac.  1004;  Farleigh  v.  Kelley, 
28  Mont.  421,  63  L.R.A.  319,  72  Pac.  756; 
In  re  Williams  above). 

2.  Mr,  Andrew  J.  Davis  was  called  as  a 
witness  for  contestant  and,  over  objection, 
was  r^uired  to  answer  as  to  his  wealth  at 
tb^  time  the  alleged  will  was  executed.     He 
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testified  in  substance  that  lie  was  then  worth 
more  than  $1,000,000.  Tlie  court's  ruling 
upon  the  admissibility  of  this  evidence  is  as- 
signed as  error.  By  the  terms  of  the  alleged 
will,  this  contestant,  Dorothy  Alice  Williams, 
was  cut  off  with  $500;  a  domestic  was  to  re- 
ceive $1,000;  and  all  the  residue  of  the  $100,- 
000  estate  was  bestowed  upon  "Andrew  J. 
Davis,  adult  banker  ,  .  .  as  his  property 
absolutely."  The  will  was  attacked  for  (a) 
failure  of  due  execution,  including  publica- 
tion; (b)  incapacity •  of  the  testatrix;  and 
(c)  undue  influence. 

Hachel  £.  Williams  had  but  one  child, 
George  H.  Williams,  who  died  about  January 
7,  1907,  leaving  surviving  him  an  only  child, 
Dorothy,  the  contestant  herein,  who  was  then 
but  7i  years  old.  The  record  establishes  that 
Mrs.  Williams  had  always  [200]  manifested 
the  greatest  affection  for  her  granddaughter, 
and  had  confided  to  the  wife  of  her  family 
physician  that  she  intended  to  devote  at  least 
$20,000  to  Dorothy's  education;  that  the 
child  visited  her  grandmother  frequently  and, 
when  away  from  her,  they  corresponded  to 
some  extent;  that  about  January  24,  1907, 
Dorothy  went  from  her  home  in  Helena  to 
Anaconda  and  spent  three  or  four  days  with 
Mrs.  Williams.  The  record  further  discloses 
that  as  early  as  December  21,  1906,  Mrs. 
Williams,  a  woman  then  of  seventy  years  or 
upward,  was  suffering  from  a  general  break- 
down; that  she  was  the  victim  of  nephritis, 
commonly  called  Bright's  Disease;  that  the 
disease  was  in  an  advanced  stage  and  pro< 
gressing  rapidly;  that  to  take  her  from  her 
home  in  Butte  to  Ana<x)nda  it  was  deemed 
necessary  to  move  the  railway  car  to  a  point 
near  her  home,  rather  than  attempt  to  move 
her  to  depot,  and  that  her  family  physician 
sliould  accompany  her;  that  she  was  very 
weak  on  January  7;  that  at  the  time  this 
writing  was  signed,  according  to  the  witness 
Norbeck,  "she  looked  like  a  very  ill  person 
•  .  .  and  did  not  seem  to  be  much  interest- 
ed in  the  proceedings.  .  .  .  There  was 
nothing  said  by  Mrs.  Williams  or  anyone 
about  the  nature  of  the  contents  of  the 
papers."  On  February  27,  Mrs.  Williams 
was  in  a  state  of  coma,  and  on  March  3  she 
(lied. 

Bowed  down  by  the  keenest  grief  for  the 
lo8s  of  her  only  child — George — without  near 
relatives  in  all  the  world,  except  her  seven 
year  old  granddaughter,  to  whom  her  attach- 
ment would  naturally  be  greatly  intensified 
after  her  son's  death,  and  within  two  weeks 
after  that  loss  occurred,  it  is  pretended  that 
Mrs.  Williams  made  her  will,  cutting  off  her 
unly  blood  kinship  with  a  bare  pittance  and 
l)e8towing  her  comfortable  fortune  upon  a 
millionaire  banker,  not  in  any  wis^  related 
to  her  by  ties  of  blood,  marriage,  or  even 
intimate  friendship,  and  that  two  or  three 


days  after  making  such  disposition  of  her 
property,  she  received  and  entertained  her 
granddaughter  for  a  considerable  time  at  her 
apartments  in  Anaconda.  It  is  unnecessary 
to  refer  to  the  medical  testimony  character- 
izing the  [201]  dread  disease  from  which  Mrs. 
Williams  suffered  and  died,  or  the  effect  upon 
the  mind  of  the  retention  in  the  system  of 
the  morbid  matters  which  the  diseased  organs 
were  powerless  to  throw  off.  It  suffices  for 
present  purposes  to  say  that  we  incline  to 
the  belief  that  the  evidence  of  the  intimate 
relationship  between  Ttfrs.  Williams  and  her 
grandchild,  of  her  physical  condition  and  the 
peculiarly  unnatural  disposition  of  her  prop- 
erty furnished  a  sufficient  foundation  for  the 
legitimate  inference  that  at  the  time  this 
writing  in  question  was'  executed,  Mrs.  Wil- 
liams did  not  possess  testamentary  capacity. 
Upon  this  hypothesis,  the  evidence  of  Mr. 
Davis'  wealth  was  unquestionably  competent 
and  material;  but  in  their  brief  counsel  for 
appellants  insinuate,  without  asserting,  that 
the  disposition  of  her. property  by  Mrs.  Wil- 
liams was  neither  harsh  nor  unnatural,  but. 
on  the  contrary,  evidenced  her  wisdom  and 
her  business  acumen.  They  fMy :  "She  made 
a  millionaire  adult  hanker  her  ostenaibly 
sole  beneficiary  under  the  will  lov  the  ex- 
press purpose  of  protecting  Dorothy,  and  of 
providing  a  safe  conduit  for  Dorothy^s  second 
very  considerable  fortune  until  the  day  when 
the  law  says  that  Dorothy  is  wise  enough  to 
^handle  it  herself."  In  this  counsel  exceed  the 
bounds  of  argument.  There  is  not  the  slight- 
est intimation  in  the  record,  so  far  as  we  can 
ascertain,  that  this  contestant  has  ever  re- 
ceived a  cent  from  any  source,  or  that  Mrs. 
Williams  intended  to  create  a  trust  fund  for 
Dorothy's  use  or  benefit.  The  alleged  will 
itself  declare^  that  the  devise  is  to  Mr.  Davis 
"as  his  property  absolutely"  and  the  history 
of  this  litigation  demonstrates  that  the 
principal  beneficiary  is  standing  upon  what 
he  deems  his  strict  legal  rights  to  have  tltis 
property  as  his  own. 

Upon  the  record  we  say  that  the  will  under- 
took to  make  a  most  unnatural  disposition  of 
the  property,  and  evidence  of  sudi  fact  i« 
always  admissible  as  a  circumstance  to  be 
considcTcd  with  other  evidence,  as  tending  to 
show  an  unbalanced  mind  or  a  mind  easilv 
susceptible  to  undue  influence.  (Ross  on 
Probate  Law  and  Practice,  sec.  51.) 

[202]  In  re  Wilson,  117  Cal.  262,  49  Pac. 
172,  711,  the  court  said:  "If  a  man  who  had 
always  lived  in  apparently  the  most  affection  > 
ate  relations  with  his  family  should  leave  a 
will  in  which  all  his  property  wa«^  granted  to 
strangers,  and  no  reason  could  be  suggested 
or  explanation  made  why  he  th'is  disinherited 
those  near  relatives  whom  he  had  always 
seemed  to  love,  this  circumstance  would 
certainlv    tend    to    show    some    delusion    or 
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tlioaatipn  of  reamm  At  the  time  of  the  testa- 
mentarf  act." 

In  1  Schouler  on  WiUa,  fifth  edition,  eec- 
tioB  77,  the  same  subject  is  coTered  in  a 
sentence:  ''In  fine,  a  harsh  and  unnatural 
disposition  by  the  wiU  in  question  is  a  circum- 
stance which  tends  to  discredit  the  maker's 
testamentary  eapaeity."  See  also  section 
240. 

The  evidence  of  the  principal  beneficiary 'la 
j^eat  wealth  was  competent  for  the  very  pur- 
pose of  emphftsielnir  the  unnatural  and  un- 
usual disposition  which  Mrs.  Williams  ap^ 
parently  attempted  to  make  of  her  fortune. 
( Mowry  v.  Norman,  223  Mo.  403,  122  S.  W. 
724 :  In  re  Esterbrook,  83  Vt.  22»,  75  Atl.  1 ; 
40  Cyc.  1034,  1035;  28  Am.  k  Kn^.  £nc.  of 
Uw  (2d  ed.)  106;  Manatt  v.  Scott,  106  la. 
20.3,  68  Am.  St.  Kep.  2«3,  70  N.  VV.  717.) 

The  testimony  relating-  to  Mr.  Davis'  wealth 
was  competent.  The  weight  to  be  given  to  the 
<*\:denee  of  an  unnatural  disposition  of  the 
property  was  for  the  jury. 

3.  Counsel  lor  proponents  having  objected 
to  a  question  asked  the  witness  Mrs.  Freuad, 
the  attorney  for  contestant  called  the  court's 
attention  to  Meier  v.  Buchter,  107  Mo.  68,  7 
Ann.  Cas.  887,  6  L.R.A.(N.S.)  202,  94  S.  W. 
S83,  and  over  objection  read  to  the  court,  in 
the  presence  of  the  jury,  Judpfe  Lamm's  vigor*^ 
ous  opinion.  We  cannot  upon  this  reoord  con- 
vict counsel  of  unprofessional  conduct  in 
seeking  by  indirection  to  get  before  the  jury 
the  facts  of  the  Meier  Case  and  the  comment 
thereon,  when  ordinarily  he  would  not  he  per- 
mitted to  read  the  opinion  to  the  jury  direct- 
ly. (Mahoney  y.  Dixon,  34  Mont.  454,  87  Pac. 
452.)  We  must  assume  that  counsel  acted 
in  good  faith,  and,  if  so,  it  was  a  matter  with* 
in  the  discretion  [203]  of  the  trial  court 
whet  .er  the  jury  sliould  be  excused  during 
the  reading.  There  is  no  evidence  of  any 
abuse  of  discretion.  We  think  the  presiding 
judge  remarked  pertinently  that  he  could  not 
excuse  the  jury  every  time  an  objection  was 
to  be  considered. 

4.  The  contestant's  case  depended  very 
hirgely  upon  the  evidence  furnished  by  the 
subscribing  witness  Nor  beck.  His  testimony 
was  placed  before  the  Jury  by  contestant  in 
her  case  in  chiefs  Proponents  then  introduced 
a  deposition  which  disclosed  that  at  the  date 
of  this  secoud  trial,  Norbeck  was  confined  in 
the  federal  prison  at  McNeil  Island,  serving 
a  sentence' imposed  by  ^e  United  States  dis- 
trict court  for  the  district  of  Idalio.  In  re- 
buttal, contestant  called  certain  witnesses 
who,  over  objection  of  proponents,  were  per- 
mitted to  testify  to  Norbeck's  good  reputation. 
It  is  .quite  evident  that  the  principal,  if  not 
the  sole,  purpose  of  introducing  the  deposition 
was  to  discredit  Norbeck.  It  was  a  direct 
attack  upon  his  character,  and  the  correctness 
of  the  court's  ruling  in  permitting  contestant 
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to  fortify  his  credit  by  evidence  of  his  previ* 
ous  good  reputation  is  so  manifest  that  the 
citation  of  authority  would  seem  UAuecessary. 
Tlie  rule  is  as  old  as  the  law  itaelf,  and  ia 
embodied  in  our  statute.  (Rev.  Codes,  sec. 
8026.)  See  5  Jojus'  Commentaries  on  the 
Law  of  Evidence,  sections  865-867,  where 
abundant  authority  to  sustain  the  trial  court's 
ruling  will  be  found  and  the  decided  casea 
oited. 

5.  The  trial  court  submitted  to  the  jury 
tliirteon  special  interrogatories,  which  were 
all  answered.  It  is  now  insistt^d  that  these 
findings  are  so  inconsistent  that  they  destroy 
each  other,  or  at  least  demonstrate  that  the 
jurors  were  actuated  by  bias  or  prejudice. 
Briefly  summarized,  the  findings  are;  That 
on  January  21,  1007,  when  the  alleged  will 
was  executed,  (a)  Rachel  E.  Williams  was  not 
of  sound  and  disposing  mind;  (b)  she  did  not 
subscribe  the  instrument  as  her  last  trill  and 
testament;  (c)  she  did  not  publish  it  as  her 
will;  (d)  she  did 'not  request  Norbeck  and 
Estabrook  each  to  sign  his  name  as  a  witness; 
(e)  Mrs.  Williams  was  not  acting  freely,  but 
was  under  [204]  the  undue  influence  of  Lyman 
M.  Barley.  The  only  possible  inconsistency  is 
between  the  first  and  the  last;  but  a  finding 
of  want  of  testamentary  capacity  is  not  so 
far  inconsistent  with  a  finding  of  undue  in- 
fiuence  that  both  may  not  stand.  (In  re 
Murphy,  above.)  It  may  be  conceded  that  the 
evidence  is  insufficient  to  sustain  the  finding 
of  undiie  inftuence.  We  have  alreadv  de- 
termined  that  the  finding  of  want  of  publi* 
cation  is  sustained  by  sulTicient  competent 
evidence,  and  that  finding  alone  is  fatal  to  ap- 
pellants' claim.  Without  due  publication 
there  is  not  a  will,  and  if  the  writing  is  not 
a  valid  will,  neither  of  these  appellants  is 
concerned  in  the  leacrt;. 

The  further  findings  that  Mrs.  Williams 
was  without  testamentary  capacity,  and  that 
she  labored  under  the  undue  influence  of  Har- 
ley,  might  well  be  disregarded.  There  wen? 
facts  and  circumstances  from  which  the  jury 
might  have  determined  the  question  of  mental 
capacity  as  they  did,  and-  from  which  they 
doubtless  drew  their  conclusion  that  the 
testatrix  .was  acting  under  undue  influence. 
Whatever  else  mav  be  said  of  the  evidence 
upon  which  these  two  findings  were  made, 
there  is  sufficient  substance  to  it  to  exonerate 
the  jury  from  any  imputation  that  the  find- 
ings are  merely  indicative  of  passion  or 
prejudice. 

'  It  cannot  be  contended  that  because  of  an 
erroneous  finding,  a  judgment,  otherwise  prop- 
er and  fully  sustained  by  correct  findings, 
must  be  set  aside.  Appellants  must  bear  the 
burden  of  showing  that  there  is  not  any  cor- 
rect finding  which  will  sustain  the  judgment. 
(McDermott  v.  Severe,  202  U.  S.  600,  50  U.  & 
(L.  ed.)   1162,  26  S.  Ct.  709;  Dexter  v.  Cod- 
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man,  148  Mass.  421,  19  X.  E.  517;  Morgan  v. 
Adams,  29  App.  Cas.  (D.  C.)  198.) 

It  is  beside  the  question  that  the  evidence 
upon  all  the  isHues  submitted  was  in  sharp 
conflict,  or  that  there  were  presented  other 
facts  and  circumstances  from  which  a  different 
jury  or  another  trial  judge  might  reach  a 
different  conclusion.  The  jury  passed  upon 
the  credibility  of  t^e  witnesses  in  the  first 
instance,  and  the  trial  court  did  likewise  in 
review  upon  the  [205]  motion  for  a  new 
trial.  With  their  detern»ination  we  do  not 
feel  justified  in  interfering. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice 
Sanner  concur. 


NOTE. 

XJnnatvral  or  Tin  J  oat  Diapoait|oa  of 
Estate  aa  Evidenoe  of  Teatamentaxj 
Incapacity. 

Introductory,  130. 
General  Rule,  130. 

What  Constitutes  Unnatural  or  Unjust  Dig- 
position,  131. 
Limitations  of  General  Bule,  132. 
Rule  in  Georgia,  132. 

Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  question  whether 
an  unnatural  or  unjust  disposition  of  his 
estate  by  a  testator  is  evidence  of  testamen* 
tary  incapacity.  The  earlier  decisions  have 
been  considered  in  the  notes  to  Morgan  v. 
Morgan,  13  Ann.  Cas.  1037,  and  McDonald  v. 
McDonald,  117  Am.  St.  Rep.  579. 


General  Rule* 

The  rule  obtains  generallv  that  an  un- 
natural  or  unjust  disposition  made  of  a  tes- 
tator's estate  is  evidence  tending  to  throw 
light  on  his  testamentary  capacity,  though  it 
does  not  of  itself  affect  the  validity  of  his 
will. 

England, — Waring  v»  Waring,  12  Jur.  947, 
6  Moo.  P.  C.  341,  13  Eng.  Rep.  (Reprint)  716. 

Alabama. — Hod<?e  v.  Rambo,  165  Ala.  176, 
45  So.  678;  Council  v.  Mayhew,  172  Ala.  295, 
55  So.  314. 

California. — In  re  Wasserman,  170  Cal.  101, 
148  Pac.  931;  In  re  Martin,  170  Cal.  C57,  151 
Pac.  138. 

Colorado. — Lehman  v.  Lindenmeyer,  48 
Colo.  950,  109  Pac.  ftoO:  Nelson  v.  Nelson,  27 
Colo.  App.  107,  14C  Pac.  1079.  See  also  In  re 
Hayes,  r>5  Colo.  340.  135  Pac.  449. 

///i»oi».— Snell  v.  Woldon,  243  111.  496,  90 


N.  E.  1061;  Healea  v.  Keenan,  244  III.  484, 
91  N.  E.  646;  Beemer  v.  Beemer,  252  111.  452, 
96  N.  E.  1058;  Cunniflf  v.  Cunniff,  255  III. 
407,  99  N.  E.  654;  Carnahan  v.  Hamilton,  265 
III.  508,  Ann.  Cas.  1916C  21,  107  N.  E.  210. 

Indiana. — Crawfordsville  Trust  Co.  v.  Ram- 
sey,  178  Ind.  258,  98  N.  E.  177. 

lotDa. — Mileham  v.  Montagne,  148  la.  476, 
125  N.  W.  664;  Arnold  v.  Livingstone,  155 
la.  601,  134  N.  W.  101;  Bales  v.  Bales,  164  la. 
267,  145  N.  W.  673;  Philpott  v.  Jones,  164 
la.  730,  146  N.  W.  859 ;  In  re  Walker,  128  N. 
W.  386;  In  re  Dobals,  157  N.  W.  169;  Ranne 
V.  Hodges,  162  N.  W.  803;  Liddle  v.  Salter, 
163  N.  W.  447.  See  also  Cash  v.  Dennis,  159 
la.  18,  139  N.  W.  926. 

Ka/nsas. — Wisner  v.  Chandler,  95  Kan.  36, 
147  Pac.  849. 

Michigan. — In  re  Woodworth,  162  Mich. 
683,  127  N.  W.  808,  17  Detroit  Leg.  N.  645. 

Missouri. — Bernsberg  v.  Washington  Uni- 
versity, 251  Mo.  641,  158  S.  W.  330. 

Montana. — See  the  reported  case. 

New  York. — Reynolds  v.  Root.  62  Barb. 
250. 

The  court  in  the  case  of  In  re  Martin,  170 
Cal.  657,  151  Pac.  138,  said:  "It  is  further 
urged  and  argued  by  appellant  that  the  mere 
fact  that  a  will  is  unjust  or  even  cruel  is  not 
evidence  of  the  testa, tor's  insanity.  So  that, 
even  if  it  be  assumed  that  there  was  such  an 
animosity  between  the  deceased  and  his  wife 
as  to  have  amounted  to  an  insane  delusion, 
such  delusion  could  not  have  been  material, 
as  it  did  not  operate  to  produce  the  will  in 
question,  and  to  this  proposition  appellant 
cites  In  re  Morey,  147  Cal.  495,  82  Pac.  57, 
and  In  re  Packer,  164  Cal.  525,  129  Pac.  778. 
It  is,  of  course,  true  that  a  testator  has  the 
right  to  make  an  unjust  or  an  unreasonable 
or  even  a  cruel  will,  and  that  no  will  may  hit 
legally  set  aside  upon  the  mere  establishment 
that  it  is  such  a  will.  But,  upon  the  other 
hand,  it  is  equally  true,  as  declared  in  such 
cast's  as  Field  v.  Shorb,  99  Cal.  661,  34  Pac. 
504,  and  In  re  Wilson,  117  Cal.  262,  49  Pac. 
172,  711,  that,  where  a  man  wills  all  or  most 
all  his  property  away  from  his  wife  or  chil- 
dren with  whom  he  has  lived  on  apparently 
friendly  terms,  that  fact  has  weight  in  de- 
termining the  mental  condition  of  the  tes- 
tator. And  if  a  man  has  lived  in  apparently 
the  most  afTectionate  relationa  with  his 
family,  and  leaves  a  will  in  which  his  prop- 
erty is  given  to  others,  and  no*  reason  is 
suggested  or  explanation  made  why  they 
are  thus  disinheritecf,  .  .  .  *thia  circum- 
stance could  certainly  tend  to  show  delusion 
or  alienation  of  reason  at  the  time  of  the 
testamentary  act.'  '* 

In  Council  v.  MayheM%  172  Ala.  295,  55  So. 
314,  the  court  said :  An  unequal  disposition  of 
property  per  se  raises  no  prestmiption  of  un* 
due  influence,  nor  of  testamentary  incapacity. 
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nor  in  it  per  ae  unnatural;  but  the  unequal 
treatment  of  those  who  ostensibly  have  equal 
claims  upon  the  testator's  county,  or  the 
preference  of  one  to  the  exclusion  of  another,, 
may  under  the  circumstances  of  a  particular 
case,  be  deemed  unnatural.  In  such  a  case,  an 
unnatural  disposition  is  a  fact  to  be  ascer- 
tained and  considered  by  the  jury  npon  either 
of  the  issues  stated." 

What  CawaiitUes  Unnatural  or  Vnju9t 

JHspoHitian. 

In  order  to  determine  whether  a  testator'a 
disposition  of  his  estate  is  in  fact  unnatural 
and  unjust  the  relations  which  existed  be- 
tween the  testator  on  the  one  hand  and  the 
person  disinherited  and  the  legatees  on  the 
other  should  be  considered.  In  the  absence  of 
facts  indicating  a  want  of  motive  for  a  par- 
ticular disposition  it  cannot  be  said  that  the 
disposition  is  unnatural  or  unjust.  In  re 
Brocklebank,  2  Newfoundland  88;  Re  Farqu- 
barson,  33  Nova  Scotia  261;  Field  v.  Shorb, 
IH)  Cal.  661,  34  Pac.  504;  In  re  Riordan,  13 
Cal.  App.  313,  100  Pac.  620;  Wendt  v.  Foss, 
161  la.  122,  140  N.  W.  881;-  In  re  Walker 
(la.)  128  N.  W.  386;  Smith  v.  Shuppner, 
125  Md.  409,  93  Atl.  514;  In  re  Poppleton, 
158  Mich.  21,  122  N.  W.  272;  In  re  McKeand, 
185  Mich.  97,  151  N.  W.  731;  In  re  Ester- 
brook,  83  Vt.  229,  75  Atl.  1.  See  also  Matter 
of  Holmberg,  83  Mich.  245,  145  N.  Y.  S.  846. 

The  court  in  Smith  v.  Shuppner,  125  Md. 
409,  93  Atl.  514,  said:  "All  through  the  de- 
cisions in  this  state,  from  Davis  v.  Calvert, 
5  Gill  &  J.  269,  25  Am.  Dec.  282,  to  Lyon  v. 
Townsend,  124  Md.  163,  91  Atl.  704,  it  has 
been  held  that  where  a  testator  dispones  of 
his  estate  to  the  exclusion  of  near  and  dear 
relatives,  without  any  known  or  apparent 
cause,  a  suspicious  eircumstanee  as  to  his 
rapacity  to  make  a  proper  disposition  is 
raised,  but  it  does  not,  per  se,  furnish  suf- 
ficient ground  to  set  aside  the  will.  The  rule 
is  founded  ttpou  reason,  for  one  who  is  capa- 
ble of  making  a  valid  deed  and  contract  ^8 
capable  of  making  a  will,  and  if  oiie  has  this 
qualification,  no  matter  how  injudicious  or 
imprudent  the  provisions  standing  alone  may 
seem  to  a  jury  to  be,  the  will  should  not  be 
set  aside.  The  intrinsic  evidence  furnished 
by  the  will  itself  is  always  an  element  to  be 
considered  by  the  jury  in  determining  the 
sanity  of  a  testator,  and  sometimes  may  fur- 
nish very  important  evidence  tending  to  show 
the  lack  of  that  capacity.  And  when  taken 
in  connection  with  other  facts  may  show  con- 
clusively incapacity.  This  prayer  in  onr 
opinion  in  effect  instructs  that,  conceding 
that  the  will  Itself,  showing  strangers  to  the 
blood  of  the  testator  were  preferred  to  cer- 
tain of  her  relatives,  is  a  fact  to  be  considered 
by  the  jury  in  determining  her  SHnity,  yet 
tbat  fact  standing  alone  is  not  sufficient  to 
eet  aside  the  will." 


Where  the  testator,  who  was  separated 
from  his  immediate  family,  made  his  home 
for  many  years  with  his  relatives  to  whom  he 
left  his  estate,  the  court  held  that  they  were 
not  unnatural  objects  of  his  bounty,  saying 
that  the  mere  fact  that  the  decedent  was 
harsh  and  cruel  to  his  children  does  not  estab- 
lish that  he  was  laboring  under  an  insane 
delusion  as  to  the  objects  of  his  hostility.  In 
re  Riordan,  13  Cal.  App.  313,  109  Pac.  629. 

It  has  been  held  that  where  a  testator  left 
his  entire  estate  to  his  widow  for  the  sup- 
port of  herself  and  minor  children  who  were 
hopeless  invalids,  and  left  nothing  to  the 
other  children  during  the  lives  of  the  invalids, 
it  was  not  such  an  unreasonable  disposition 
of  his  property  as  to  indicate  a  lack  of  mental 
capacity,  the  court  saying  that  on  the  con- 
trary it  tended  to  show  that  the  testator  had 
the  profound  concern  with  which  a  person  of 
a  sane  mind  would  contemplate  the  future 
welfare  of  his  helpless  children  and  the  in- 
creased burden  of  support  that  was  about  to 
fall  on  the  mother.  Convey  v.  Murphy,  146 
la.  154,  124  N.  W.  1073. 

It  has  also  been  held  that  where  the  daugh- 
ter of  the  testatrix  will  have  as  much  under 
the  provisions  of  a  codicil,  if  admitted  to 
probate,  as  the  other  children,  tliere  is  not 
an  unreasonable  disposition  of  the  property. 
In  re  Poppleton,  158  Mich.  21,  122  N.  W.  272. 

Where  a  husband  excludes  his  wife  from  his 
will  because  the  affection  which  ought  to  sub- 
sist between  husband  and  wife  has  abated,  it 
has  been  held  that  this  in  itself  is  insufficient 
to  prove  that  the  deceased  was  insane  as 
to  her.  In  re  Brock lebenk,  2  Newfoundland 
88. 

The  extent  of  the  estate  as  well  as  the  pe- 
cuniary condition  of  the .  beneficiaries  and 
those  who  would  be  expected  to  have  been  the 
objects  of  the  testator's  bounty  should  like- 
wise be  taken  into  consideration.  Paeimuai's 
Estate,  3  Hawaii  141;  Healer  v.  Keenan,  244 
III.  484,  9  N.  £.  646;  Mileham  v.  Montagne, 
148  la.  476,  125  N.  W.  664;  Philpott  v.  Jones, 
164  la.  730,  146  N.  W.  859;  Lyon  v.  Townseud. 
124  Md.  163,  91  Atl.  704:  Mowry  v.  Norman, 
223  Mo.  463,  122  8.  W.  724;  In  re  Staubs, 
172  N.  C.  138,  90  S.  £.  119;  In  re  £sterbrook« 
83  Vt.  229,  75  Atl.  1.  See  also  Cash  v.  Den- 
nis, 159  la.  18,  139  N.  W.  925.  The  court  in 
Mowry  v.  Norman,  223  Mo.  463,  122  S.  W. 
724,  quoting  from  28  Am.  ft.  Eng.  £nc.  of  Law 
(2d  ed.)  106,  said:  "The  character  of  the 
provisions,  however,  as  being  just  or  unjust, 
reasonable  or  unreasonable,  may  be  con- 
sidered by  the  jury  as  tending  to  throw  light 
on  the  capacity  of  the  testator.  Evidence  is 
therefore  admissible  tending  to  throw  light 
on  the  question  of  the  justice  or  reasonable- 
ness of  the  will.  Such  evidence  usually  re- 
lates  to  the  relative  situations  and  needs  of 
those  having  a  claim  on  the  testator's  bounty, 
and  to  the  relations  between  the  testator  and 
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those  receiving  or  clarimlng  to  have  been  un- 
fairly deprived  of  this  bounty," 

Where  the  exact  relationship  of  the  contest- 
ants to  the  testatrix  is  not  shown  and  neither 
of  them  has  any  particular  claim  on  her  boun* 
ty,  evidence  of  the  financial  condition  of  cer- 
tain cousins  of  the  testatrix  has  been  held  to 
be  inadmissible.  Cooper  v.  Harlow,  163 
Mich.  210,  128  N.  W.  259,  17  Detroit  Leg.  N. 
873. 

Wiiere  the  contestant  did  not  show  or  offer 
to  show  that  her  financial  condition  was 
known  to  the  testatrix  at  the  time  of  the  exe- 
cution of  the  will,  it  was  held  to  be  no  error 
to  exclude  evidence  as  to  the  financial  con- 
dition of  a  sister  of  the  testatrix  to  whom 
she  bequeathed  only  five  dollars.  Kern  v. 
Meyer,  264  111.  560,  106  N.  E.  429. 

It  is  not  error  to  exclude  evidence  of  tlio 
financial  condition  of  the  widow  of  testator's 
cousin  who  took  care  of  the  testator  during 
his  last  illness,  where  the  deceased  never 
made  any  statements  to  her  that  he  would  re- 
member her  in  his  will  or  anything  to  that 
effect.  Sanger  v.  Bacon,  180  Ind.  322,  101  N. 
E.  1001. 

Limitations  of  General  Rule> 

Even  if  a  particular  disposition  is  found  to 
be  under  the  circumstances  unnatural  and  un- 
just, the  finding  does  not  of  itself  establish 
the  testator's  lack  of  testamentary  capacity. 
In  re  Martin's  Estate,  170  Cal.  657,  157  Pac. 
138;  Abrahams  v.  Woolley,  243  111.  365,  90  N. 
E.  667 ;  Sevening  v.  Smith,  153  la.  630,  133 
N.  W.  1081;  Ranne  v.  Hodges  (la.)  162  N. 
W.  803;  Lyon  v.  Townsend,  124  Md.  163,  91 
Atl.  704.  The  court  in  Sevening  v.  Smith, 
153  la.  639,  133  N.  \V.  1081,  quoHng  from 
Trotter  v.  Trotter,.  117  la.  418,  90  N.  W.  750, 
said :  "While  the  fact  that  a  will  is  unreason- 
able or  unjust  may  be  considered  in  connec- 
tion with  evidence  bearing  on  the  condition  of 
testator's  mind,  it  is  not  a  ground  for  refus- 
ing probate.  Webber  v.  Sullivan,  58  la.  260; 
Muir  v.  Miller,  72  la.  585;  Denning  v.  Butch- 
er, 91  la.  425--I38;  Manatt  v.  Scott,  106  la. 
203-216.  Whether  a  will  is  just  or  unjust  is 
not  in  and  of  itself  a  question  for  the  jury, 
for  a  person  Jias  the  legal  right  to  make  an 
unjust  disposition  of  his  property  if  he  does 
so  intelligently.  Courts  do  not  make  wills  fpr 
persons;  when  upon  investigation  they  de- 
termine that  an  instrument  is  a  will,  it  must 
be  recognized  as  such,  however  unfair  its  pro- 
visions may  be." 

The  decisions  are  therefore  to  the  effect 
that  it  is  only  when  there  is  other  evidence  of 
mental  incapacity  that  an  unnatural  and  an 
unjust  disposition  is  a  circumstance  whicli, 
taken  in  connection  with  such  other  evidence, 
may  tend  to  show  testa^nentary  incapacity. 
CunnifT  v.  CunniiT,  205  111.  407,  99  N.  E.  654; 
Carnahan  v.  Hamilton,  265  111.  508,  Ann.  Caa. 


1916C  21,  107  K.  £.  210;  MUehan  v.  Mon- 
tague, 148  la.  476,  125  N.  W.  664;  Cash  ▼. 
Dennis,  159  la.  18,  139  N.  W.  925;  Schieberl 
y.  Schieberl,  261  Mo.  706,  170  S.  W.  807; 
Navarro  v.  Garcia  (Tex.)  172  S.  W.  723. 

The  court  in  Carnahan  v.  Hamilton,  265 
111.  508,  Ana.  Cas.  1016C  21,  107  N.  E.  210, 
said :  "An  unequal  division  of  testator's  prop- 
erty among  his  heirs  does  not,  of  itself,  justi- 
fy the  court  in  holding  that  testator  did  not 
possess  testamentary  capacity.  The  testator 
has  the  undoubted  right  to  dispose  of  his 
property  as  he  thinks  best,  and  the  fact  that 
it  is  unequally  divided  among  those  who  have 
claims  on  his  bounty  does  not  impair  the  va- 
lidity of  the  will.  It  is  only  a  circumstance 
which  the  jury  may  consider,  in  connection 
with  other  evidence,  in  passing  upon  the 
soundness  of  mind  of  the  testator." 

But  in  De  Crow  v.  Harkness  (Kan.) 
163  Pac.  630,  it  was  held  to  be  error 
to  instruct  that  in  deciding  the  testator's 
mental  capacity  the  jury  had  a  right  to  take 
into  consideration  the  reasonableness  or  un- 
reasonableness of  the  manner  in  which  the 
testator  disposed  of  his  property,  to  be  con- 
sidered with  all  the  other  circumstances  of 
the  case ;  and  a  man  of  sound  mind  would  not 
have  been  likely  to  have  discriminated  against 
the  children  of  his  first  wife  in  favor  of  a 
child  of  the  present  wife,  they  would  have 
a  right  to  consider  that  circumstance  in  con- 
nection with  all  the  other  circumstances  in 
determining  the  question  of  mental  capacity. 

Rule  in  Georgia, 

In  Georgia  it  la  provided  by  statute  that  m 
testator  may  leave  his  entire  estate  to  strang- 
ers to  the  exclusion  of  his  wife  and  children, 
but  that  in  such  a  case  the  will  should  be 
strictly  scrutinized  and  on  the  slighest 
evidence  of  aberration  of  intellect  probate 
should  be  refused.  Oxford  v.  Oxford,  136  Ga. 
589,  71  S.  E.  883.  It  has  been  held  that  where 
the  jury  find  that  the  testator  had  testamen- 
tary capacity  the  will  cannot  be  set  aside  or 
refused  probate  merely  because  the  jury  may 
not  think  it  reasonable.  Penn  v»  Thurman, 
144  Ga.  67,  86  S.  E.  233.  And  it  has  been 
held  that  in  connection  with  the  question  of 
the  reasonableness  or  unreasonableness  of  the 
will  it  is  proper  to  introduce  evidence  show* 
ing  tke  value  of  the  personal  property  as  to 
which  no  disposition  was  made,  the  husband 
and  caveator  being  the  only  heirs  of  the  tes- 
tatrix. Whiddon  v.  Salter,  144  Ga.  77,  86  S. 
E.  243.  Where  it  is  sought  to  sliow  incapacity 
of  the  testator,  who  cut  off  without  any  lie- 
quest  his  children  by  a  former  marriage,  and 
recited  in  his  will  that  he  had  settled  with  all 
his  children  by  bis  former  marriage,  it  is 
proper  to  introduce  in  evidence  the  receipts 
given  to  the  testator  by  those  children.  Mos- 
ley  V.  Fears,  135  Ga.  71,  68  S.  E.  804, 
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Damages  Hot  EzceAsiTe. 

Verdict  for  plaintiff  for  $6,000  in  a  civil 
action  for  rape  is  not  excessive. 
[Sec  note  at  end  of  this  case.] 
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Ra9«  —  dvil  IilabUlty  —  Briaenoe  — 
Corroboration  of  PlaiatilT. 

In  a  civil  action  for  rape,  in  the  absence  of 
specific  statute  requiring  it,  plaintiff's  testi- 
mony need  not  be  corroborated. 

Appeal  and  Error  ~  Scope  ot  Beview 
—  Questions  of  Fact. 

Where  the  trial  judge  passed  upon  the  evi- 
dence in  passing  upon  the  motion  for  new 
trial,  exercising  his  judicial  discretion  there- 
in, and  permitting  the  facts  produced  by 
plaintiff  to  sustain  verdict  in  her  favor,  the 
supreme  court  cannot  interfere,  on  the  ground 
that  the  evidence  is  improbable,  contradictory, 
and  opposed  to  every  instinct  of  human  na- 
ture, in  the  absence  of  such  error  as  actually 
or  presumptively  prevented  a  fair  trial  to 
defendant. 
Rape  —  Wliat  Constitutes  —  Failure  to 

Make  Complaint. 

Though  the  female  makes  no  outcry  or  im- 
mediate complaint,  it  is  a  rape  if  intercourse 
is  procured  by  force  and  without  her  consent. 

Failure    to    Malce    Complaint    as    IMe- 
eredlting  Tentlmony. 

The  court  instructed  that  if  at  the  time  or 
within  a  reafionabk  time  plaintiff  did  not 
make  outcry,  and  did  not  do  so  thereafter  as 
soon  aa  opportunity  afforded,  unless  she  was 
prevented  by  fear  and  threats,  she  was  not 
entitled  to  recover,  and  that  if  plaintiff  failed 
to  disclose  the  alleged  outrage  within  a  rea- 
ftonable  time  after  she  had  opportunity,  it 
was  a  circumstance  which  the  jury  could  con- 
sider ae  tending  to  impeach  the  truth  of  her 
fttory.  It  is  held  that  the  instruction  was  as 
favorable  to  defendant  as  could  be  desired. 


In  a  eiTil  action  for  rape,  plaintiff's  failure 
to  make  complaint  is  merely  an  important 
circum^anee  to  ^o  to  the  jury,  and  |s  not 
conclusive  on  plaintiff's  right  to  recover  as  a 
matter  of  law. 

Civil   Action    for    Rape   —  Instmotion 
Approved. 

In  a  civil  action  for  rape,  an  instruction 
defining  rape  and  charging  as  to  evidence 
necessary  is  held  to  have  properly  submitted 
the  issues  to  the  jury. 

Refusal  of  Instmetion  Harmless. 

In  a  civil  action  for  rape,  wlicre,  if  the  jury 
believed  all  the  testimony  relative  to  plain- 
tiff's indiscreet  conduct  to  which  a  requested 
instruction  applied,  they  could  still  have  rea- 
sonably determined  from  the  other  evidence 
that  defendant  forcibly  and  unlawfully  raped 
plaintiff  against  her  consent,  the  refusal  of 
the  instruction  is  harm  loss. 


Appeal  from  Superior  Court,  King  county: 
Featis^r,  Judge. 

Action  by  Anne  Jensen,  plaintiff,  against 
Alffed  Lawrence,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affirickd. 

Farrell,  Kane  d  Stratton  for  appellant. 
John  H.  Perry  for  respondent. 

[149]  HoLCOiiB,  J. — This  action  is  one  to 
recover  damages  resulting  from  an  alleged  as- 
sault and  act  of  carnal  intercourse  commit- 
ted by  defendant  upon  plaintiff  in  Seattle. 
The  complaint,  in  substance,  alleges:  That, 
from  the  23d  day  of  May,  1914,  to  the  6th 
day  of  June,  1914,  plaintiff  was  the  regularly 
employed  housekeeper  for  defendant;  that, 
while  engaged  in  her  duties  as  such,  on  the 
first  day  of  June,  1914,  defendant  wrongfully, 
unlawfully  and  violently  assaulted  her,  threw 
lier  on  the  l)ed,  physically  overpowered  her 
and  forcibly  committed  an  act  of  carnal  inter- 
course  upon  her,  despite  her  vehement  pro- 
tests and  earnest  supplications  not  to  do  so, 
and  causing  plaintiff  pain,  suffering,  humilia- 
tion and  damage  in  the  siim  of  .$10,000.  The 
answer  denies  each  and  every  allegation  con- 
tained in  the  complaint,  and  affirmatively  al- 
leges that  such  allegations  arc  false  and 
malicious  and  made  with  the  sole  purpose  of 
extorting  money  from  defendant.  No  reply 
was  filed,  and  tiie  issues  being  made,  the  case 
was  tried  before  a  jury.  At  the  conclusion 
of  all  the  testimony,  defendant  moved  the 
court  for  a  directed  verdict  based  upon  the 
insufficiency  of  the  evidence,  which  motion 
^vas  denied.  The  jury  returned  a  verdict  for 
plaintiff  for  $6,000.  Thereafter  defendant 
moved  the  court  both  for  judgment  n<yn  oh- 
Btante  veredicto  and,  in  event  of  the  denial 
of  said  motion,  for  a  new  trial,  which  mo- 
tions were  denied. 

Considerable  argument  is  first  devoted  by 
counsel  to  the  want  of  corroboration  of  the 
testimony  of  plaintiff  as  grounds  for  reversal 
and  a  new  trial.  Corroboration,  since  tlu^ 
statute  requiring  same  was  repealed  by  the 
act  of  1013  (Laws  1913,  p.  298,  §  1),  is  no 
longer  required  even  in  criminal  prosecutions 
for  carnal  crimes,  and  therefore,  in  the  ab- 
sence of  a  [150]  specific  statute  so  requiring 
in  civil  cases,  is  not  a  rule  of  evidence  here. 
Consequently,  assuming  that  no  facts  or  cir- 
cumstances were  adduced  in  corroboration  of 
plaintiff's  evidence  as  to  the  alleged  assault, 
she  testified  fully  respecting  it,  and  her  evi- 
dence fully  supported  the  allegations  of  her 


134 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


complaint  if  believed  by  the  jury,  and  the 
verdict  of  the  jury,  if  uninfluenced  by  any 
taint  in  law,  is  conchisive  upon  that  fact. 

The  argument  that  "where  the  evidence  in 
such  ea»e  as  the  one  at  bar  is  imprcbublo, 
ccmtradietory  and  opposed  to  every  instinct 
of  hninan  nature,  it  is  the  duty  of  this  court 
to  •i:rant  a  new  trial,"  is  incorrect.  In  the 
first  place,  the  jury  passed  upon  the  "contra- 
dictory" and  "improbable  facts"  and  are  pre- 
sumed to  be  equally  capable,  or  even  more 
capable,  than  the  court  of  passing  upon  facts 
of  such  character,  even  to  judge  whether  such 
facts  are  "opposed  to  every  instinct  of  human 
nature."  In  the  second  place,  the  trial  judge 
also  passed  upon  those  facts  in  passing  upon 
the  motion  for  new  trial,  exercising  hia  judi- 
cial discretion  therein,  and  permitted  the 
facts  produced  by  the  plaintiff  to  sustain  the 
verdict  in  her  favor.  In  such  case,  it  has 
long  been  the  settled  rule  in  our  state  that 
this  court  cannot  interfere,  in  the  absence  of 
such  error  as  actually  or  presumptively  pre* 
vented  a  fair  trial  to  the  losing  party.  Buck- 
lin  V.  Miller,  12  Wash.  152,  40  Pac.  732; 
Miller  v.  Bean,  13  Wash.  616,  43  Pac.  636; 
Hindle  v.  Holcomb,  34  Wash.  336,  75  Pac. 
873;  Leghorn  v.  Review  Pub.  Co.  31  Wash. 
627,  72  Pac.  485;  In  re  Renton,  61  Wash. 
330,  112  Pac.  348;  Snider  v.  Washington 
Water  Power  Co.  66  Wash.  598,  120  Pac.  88; 
Mattson  v. '  Eureka  Cedar  Lumber,  etc.  Co. 
79  Wash.  260,  140  Pan.  377;  Brown  v.  Walla 
Walla,  76  Wash.  670,  136  Pac.  1166. 

A  further  argument  upon  the  facts  is  made 
by  appellant  that  the  plaintiff,  according  to 
her  owrr  evidence,  made  no  outcry  at  tiie  tim*! 
of.  the  alleged  assault  nor  any  complaint  im- 
mediately afterwards,  and  it  is  therefore  as- 
serted that  her  testimony  as  to  an  assault 
and  rape  is  improbable,  incredible  [151]  and 
unworthy  of  belief.  She  testified,  that  she 
resisted  and  that  she  struck  appellant  as  fast 
as  i?he  could;  that  she  never  gave  her  con- 
sent:  that  appellant  overcame  her  by  his 
superior  force  and  had  intercourse  with  her 
against  her  consent.  »Similar  arguments  were 
advanced  in  the  criminal  case  of  State  v. 
Pilegge.  61  Wash.  264,  112  Pac.  263,  and  were 
there  disapproved.  "Did  the  defendant  use 
force?"  "Did  the  woman  persistently  refuse 
her  consent?"  "Did  the  accused  accomplish 
the  sexual  intercourse?"  These  questions  be- 
ing answered  aiBrmatively,  the  oflFense  would 
be  rape.  State  v.  Sudduth,  52  S.  C.  488,  30 
S.  E.  408. 

The  other  propositions  go  to  the  questions 
of  the  probabilities  and  credibility  of  the 
story  of  the  plaintiff.  They  are  questions  of 
fact  purely,  and  for  the  jury.  Upon  these 
features  the  trial  court  instructed: 

"You  are  instructed  that  if  at  the  time  of 
the  alleged  assault^  or  within  a  reasonable 
time  thereafter,  the  plaintiff  did  not  make  an 


outcry,  and  that  afae  did  not  do  so  as  soon 
thereafter  as  opportunity  offered  itself,  un- 
less she  was  prevented  from  making  such  out- 
cry by  fear  and  threats,  plaiiltifT  would  not 
be  entitled  to  recover.  And  if  the  plaintiff 
failed  to  disclose  the  alleged  outrage  said  to 
have  been  committed,  within  a  reasonable 
time  after  she  had  opportunity  to  do  so,  that 
would  be  a  circumstance  which  you  may  con- 
sider as  tending  to  impeach  the  truth  of  her 
story." 

This  instruction  was  excepted  to  and  -ia 
criticized,  and  the  argument  against  it  is  the 
same  as  that  heretofore  referred  to  touching 
the  facts  themselves.  No  authorities  are  cited 
by  appellant  tending  to  show  the  above  in- 
struction erroneous,  and,  in  our  opinion,  it  ia 
as  favorable  to  appellant  as  could  be  desired. 
It  plainly  informed  the  jury  that  they  were 
tc  consider  the  question  of  whether  or  not 
plaintiff  made  an  outcry  at  the  time  or  as 
soon  thereafter  as  opportunity  offered  itself, 
and  that,  unless  she  was  prevented  from  mak- 
ing such  outcry  by  fear  and  threats,  she  eouid 
not  recover,  and  that,  it  she  failed  to  disclose 
the  alleged  outrage  within  a  reasonable  [152] 
time  after  she  had  opportunity  so  to  do,  that 
would  be  a  circumstance  to  be  considered  a^ 
tending  to  impeach  the  truth  of  her  story. 
Plaintiflf  had  testified,  explaining  her  failure 
to  make  complaint  after  the  alleged  offense, 
that  appellant  had  threatened  her  with  some 
kind  of  prosecution  and  of  sending  her  to 
jail,  and  had  told  her  that  he  had  had  expe- 
rience in  Bttch  matters  before.  Her  explana- 
tion, in  connection  with  all  her  other  teKti> 
roony  tending  to  support  her  case,  was  for 
the  jury  to  consider  as  part  of  the  facts,  and 
we  cannot  see  how  the  facts  could  have  been 
submitted  to  the  jury  under  any  fairer  in- 
struction than  was  given  in  the  foregoing. 

The  law  considers  that  failure  to  make  com- 
plaint is  merely  an  important  cireumAtftnoe 
to  go  to  the  jury  and  does  not  make  the 
matter  of  com|>laint  a  question  of  law.  A 
delay,  or  even  failure  to  complain  at  all,  may 
be  accounted  for  by  proof  of  circumfitjineefl 
excusing  such  delay.  33  Cyr.  1523:  Sehenk 
v.  Dnnkelow,  70  Mich.  89,'  37  N.  W.  886: 
Smith  v.  Hendrix,  149  Ta.  255,  128  N.  W. 
360:  Kramer  v.  Weigand,  91  Neb.  47,  13.'> 
N.  W.  230. 

It  is  contended  that  the  court  erred  in 
giving  instruction  No.  7  to  the  jury,  and  the 
only  argument  made  in  support  of  this  con- 
tention is  that  the  previous  contentions  of 
error  are  so  pertinent  to  the  point  raised  by 
this  assignment  that  appellant  deems  repeti- 
tion thereof  useless.  Instruction  No.  7  was 
one  defining  an  unlawful  assault,  defining 
rape,  and  telling  the  jury  that  if  they  be- 
lieved from  a  preponderance  of  the  evidence, 
as  that  bad  been  defined  to  them,  that  tha 
defendant  did,  on  or  about  the  6th  day  of 
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June,  1914,  "wrongfully,  unlawfully  and  vio- 
lently assault  the  plaintiff  and  forcibly  com- 
mit an  act  of  criminal  intercourse  upon  plain- 
tiff against  her  protest  and  supplications  not 
to  do  so,  thereby  causing  plaintiff  great  pain, 
suffering  and  humiliation  as  alleged  in  the 
complaint,  then  it  would  be  their  duty  to 
return  a  verdict  for  the  plaintiff.  And,  on 
the  other  hand,  if  they  [153}  were  not  so 
satisfied,  then  it  would  be  their  duty  to  re- 
turn a  verdict  for  the  defendant.  We  think 
this  instruction  proper W  submitted  the  issues 
to  the  jury  in  connection  with  the  other  in- 
structions whiclr  have  been  qnoted  and  ap- 
proved, and  that  there  is  no  error  in  it. 

It  is  next  contended  by  appellant  that  the 
court  erred  in  refusing  to  give  appellant *s 
requested  instruction  No.  7,  which  is  as  fol- 
lows : 

"Members  of  the  jury,  I  instruct  you  that 
if  you  find  from  the  evidence  that  plaintiff 
Anne  Jensen,  while  in  the  home  of  Mr.  Law- 
rt'nee,  acted  in  an  unbecoming  and  vulgar 
manner;  and  at  times  exposed  her  person  in- 
tentionally, to  attract  the  attention  of  Mr. 
L:  and  at  other  times  went  do^\^l  stairs  into 
the  living  room  where  guests  were  present  in 
a  nightgown  and  kimono;  and  at  other  times 
by  gestures,  expressions  of  the  eyes,  signs. 
nudges,  and  otherwise  tried  to  attract  and 
secure  the  attention  of  Mr.  Lawrence — then 
I  inatmct  you  that  these  are  circumstances 
to  be  taken  into  consideration  by  you  in  de- 
termining whether  or  not  the  plaintiff  acted 
with  design  in  doing  what  she  did.'* 

There  was  some  testimony  on  behalf  of  ap- 
pellant to  which  the  above  requested  instruc- 
tion would  apply,  but  we  do  not  consider 
the  refusal  to  give  the  instruction  preju- 
dicial. If  the  jury  had  believed  all  the  tes- 
timony to  which  that  requested  instruction 
applied,  they  eould  still  reasonably  determine 
from  the  ottier  evidence  that  plaintiff  forcibly 
and  unlawfully  raped  and  ravished  plaintiff 
against  her  cofisent. 

Lastly,  appellant  contends  that  the  verdict 
is  excessive  and  manifestly  the  result  of  haste, 
passion  and  prejudice.     A  number  of  cases 
are  cited  to  sustain  recoveries  for  smaller 
amounts,   but   the   fact  that   recoveries   for 
smaller  amounts  have  been  sustained  by  ap- 
pellate courts  is  no  argument  against  sus- 
taining a  verdict  for  a  larger  amount  when 
within  the  evidence.    A  recovery  of  $o,000  in 
a  very  similar  case  was  sustained  in  Kramer 
v.  Weigand,  supra,  and  we  are  not  prepared 
to  8ay  in  this  case  that,  any  recovery  at  all 
being  permissible,  the  recovery  of  $5,000  is 
alone  evidence  of  haste,   [154]   passion  and 
prejudice  on  the  part  of  the  jury.    We  there- 
fore cannot  hold  it  excessive. 
Finding  no  error,  the  judgment  is  affirnied. 
Main  and  Ellis,  JJ.,  concur. 
Rehearing  denied  August  7,  1917.    (See  168 
Pac.  793.) 


131 


MOTE. 


Inadequacy  or  EzceasiTeneM  of  V.erdlot 
in  Civil  Action  for  Rape. 

In  Walker  v.  Martin,  43  111.  608,  the  rule 
governing  the  allowance  of  damages  in  an 
action  for  personal  torts  was  stated  in  the 
following  language:  "A  jury  has  the  power, 
in  a  proper  case,  to  visit  a  tortfeasor  with 
heavy  damages,  but  it  has  no  right  to  cniyli 
him.  While  great  latitude  must  be  and  is 
allowed  juries  in  all  actions  for  personal 
torts,  yet,  it  must  be  confined  within  some 
limits,  no  less  for  justice's  sake  than  for  the 
protection  of  the  citizen.  In  these  kind  of 
torts  it  is  impossible  to  estimate  precisely 
the  measure  of  damages  which  would  repair 
the  alleged  injury.  To  a  great  extent  it  in 
a  matter  of  sentiment  and  feeling,  und«r  the 
guidance  of  sound  judgment,  duly  weighing 
all  the  circumstances  of  the  case." 

In  Timmons  v.  Broyles,  47  111.  92,  a  suit 
was  brought  by  a  husband  and  wife  to  re- 
cover damages  for  an  assault  and  battery  on 
the  wife  with  the  intent  to  rape  her.  Th« 
testimony  of  the  wife  showed  a  technical  as- 
sault and  a  gross  Insult  and  indignity  by  the 
defendant.  After  holding  that  a  jury  would 
be  authorized  to  give  smart  money  if  the 
testimony  of  the  wife  was  to  be  believed  the 
court  in  sustaining  an  award  of  $2,500  said: 
"W'hat  amount  this  should  be,  it  is  very  dif- 
ficult to  say;  indeed,  it  may  be  said  to  be 
impossible  to  estimate  precisely  the  measure 
of  damages  which  would  rej>air  injuries  of 
this  character.  It  must  ever  be,  to  a  certain 
extent,  as  this  court  said  in  Walker  v.  Mar- 
tin, 43  III.  508,  a  matter  of  sentiment  and 
feeling,  under  the  guidance  of  sound  judj:- 
ment,  the  ciroumsta'^ices  of  the  case  being  all 
properly  weighed.  We  think  it  may  be  safely 
stated,  that  it  is  the  duty  of  a  court,  when 
it  cannot  but  perceive  the  damages  given  are 
greatly  disproportionate  to  the  case  proved, 
to  send  the  cause  for  revision  by  another 
jury.    Such,  we  are  of  opinion,  is  this  case.*' 

In  Garvik  v.  Burlington,  etc.  R.  Co.  131 
la.  415,  108  N.  W.  327,  117  Am.  St.  Rep.  432, 
the  action  was  brought  against  a  railway  by 
a  passenger  to  recover  damages  for  assault 
committed  on  her  by  one  of  the  defendant's 
trainmen.  It  appeared  that  as  a  result  of 
the  assault,  the  plaintiff  was  rendered  en- 
eiente.  In  holding  that  under  the  circjim- 
stances  of  the  case  a  verdict  of  $8,000  wa?? 
excessive,  the  court  said:  "The  verdict  and 
judgment  were  for  $8,000,  and  it*  is  urged 
that  the  verdict  is  so  excessive  as  to  indicate 
passion  and  prejudice  on  the  part  of  the  jufy. 
Considering  the  entire  record  before  us,  wc 
arc  agreed  that  the  recovery  is  excessive;  but 
we  agree  further  that  the  amount  found  by* 
the  iurv  does  not  neeessarilv  indicate  ini- 
proper  influence.  There  is  some  evidenee 
tending  to   show   physical   disability   on  ac- 
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count  of  the  birth  of  ih«  diild,  and  testimony 
tending  to  show  some  mental  pain  and  suf- 
fering. On  the  other  hand^  the  plaintiff  her- 
self testified  to  conditions  existing  since  the 
injury,  strongly  indicating  that  her  mental 
anguish  on  account  of  the  outrage  was  nei- 
ther great  nor  lasting.  Indeed,  her  failure 
to  make  it  known  until  her  condition,  the 
result  of  the  intercourse,  was  discovered^ 
negatives  the  thought  of  great  indignation 
and  mental  suftering.  The  jury  may  have 
acted  in  perfect  good  faith  in  finding  that 
the  assault  was  made  by  Dye  as  claimed,  and 
still  not  have  analyzed,  as  carefully  as  we 
have  tried  to  do,  the  evidence  as  to  the  dam- 
age suffered  on  account  thereof.  The  judg- 
ment should  be  reduced  to  $3,000." 

In  Booker  v.  Trainer,  172  Mo.  App.  376, 
157  S.  W.  848,  the  plaintiff  obtained  a  ver- 
dict of  $1,000  compensatory  damages  and 
$1,000  punitive  damages  in  an  action  for  an 
assault  on  her  with  the  intent  to  rape.  The 
evidence  showed  that  the  assault  was  violent. 
It  was  held  that  the  verdict  was  not  excessive. 

In  Kramer  v.  Weigand,  91  Neb.  47,  135 
N.  W.  230,  the  plaintiff  brought  an  action 
against  the  defendant  for  trespass  on  her 
person.  The  petition  charged  the  defendant 
with  forcible  debauchment,  resulting  in  the 
pregnancy  of  the  plaintiff  and  the  subsequent 
birtli  of  an  illegitimate  child.  It  appeared 
that  the  plaintiff  was  an  unmarried  woman 
about  twenty-three  years  old  and  had  lived  for 
about  three  years  in  the  home  of  the  defend- 
ant who  was  a  married  man  about  forty-five 
years  of  age.  The  plaintiff  obtained  a  ver- 
dict of  $5,000  and  it  was  held  that  there  was 
nothing  to  show  that  it  was  exeeAsivo.  The 
verdict  which  is  sustained  in  the  reported 
case  IB  identical  in  amount  with  the  one  sus- 
tained in  Kramer  v.  Weigand,  supra. 

In  each  of  the  following  cases  a  judgment 
for  the  plaintiff  in  an  action  to  recover  dam- 
ages for  rape  was  afllrmed  on  appeal  without 
any  discussion  as  to  the  inadequacy  or  exoes- 
sivenesB  of  the  verdict  obtained,  the  amount 
of  the  recovery  being  indicated  parentheti- 
oally:  Valencia  v.  Milliken,  31  Cal.  App.  533, 
100  Pac.  1086  ($4,000)  ;  List  v.  Miner,  74 
Conn.  50,  49  Atl.  856  ($1,000);  SUrnes  v. 
Stevenson  (la.)  98  N.  W.  312  ($2,500); 
Moheliiky  v.  Hartmeister,  68  Mo.  App.  318 
($1,000);  Linville  v.  Green,  125  Mo.  App. 
289^  102  S.  W.  67  ($3,000)  ;  Koenke  v.  Bauer, 
162  Mo.  App.  718,  145  S.  \V.  500  ($.'J00)  ; 
Williams  v.  Collins,  180  Ma  App.  146,  167 
S.  W.  1>89  ($5,000).  And  in  McGlone  v. 
Hauger,  56  Ind.  App.  243.  104  N.  E.  116,  a 
judgment  for  the  plaintiff  was  affirmed,  tho 
action^  being  one  to  recover  damages  for  nn 
af^sault  with  the  intent  to  rape,  and  the 
amount  awarded  being  $1,500. 
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TawLtioA  —  liooal  AMMsatMita  —  WlMt 
Gonatitnted  BeaaseasBaeat  —  Oorveo* 
tion  of  XJnanthorised  Acta. 

Where  officers  without  authority  attempt 
to  make  an  assessment  for  benefits  for  the 
construction  of  a  sewer,  a  subsequent  assess- 
ment made  by  officers  duly  authorized  is  not 
a  reassessment. 

Time  for  Makiai:  Assessmeat. 

Rev.  St.  c.  21,  providing  for  assessments 
for  benefits  for  the  construction  of  sewers^ 
does  not  fix  the  time  within  which  the  assess- 
ing officers  must  act,  and  the  court  cannot 
limit  the  time,  and  the  officers  in  office  when 
the  sewer  was  completed  have  not  the  exclu- 
sive authority  to  make  the  assessment. 

[See  note  at  end  of  this  case.] 

Arbitration  and  Aivard  —  FAiluro  t» 
Give  Motioe  of  Hearing:  —  Effect. 

An  award  of  arbitrators  under  Rev.  St. 
c.  21,  §  6,  authorizing  an  assessment  by  arbi- 
tration if  any  person  is  dissatisfied,  is  a 
nullity  if  made  without  notice  of  hearing,  in 
the  absence  of  waiver  of  notice  by  the  party 
claiming  to  be  aggrieved. 

[See  2  R.  C.  L.  tit  Arhiiruium  «md  Aioari. 
p.  379.] 

On  report  from  Supreme  Judieial  Courts 
Androscoggin  county. 

Action  by  City  of  Auburn,  plaintiff,  against 
Esther  S.  Paul,  defendant.  Cause  reported  to 
Law  Court  lor  determination.  The  facts  are 
stated  in  the  opinion.    PLaiNTirr  ifOM suit.  • 

Taaous  AUatod  for  plaintiff. 
J,ohn  A,  Morrill  for  defendant. 

[2081  Bird,  J. — This  action  is  reported 
to  this  court  for  determination  upon  so  much 
of  the  evidence  as  is  legally  admissible.  It 
is  an  action  of  debt  brought  under  the  pro- 
visions of  Sec.  10,  Chap.  21,  R.  S.  to  recover 
of  defendant  the  sum  of  thirteen  hundred  and 
thirty  dollars  alleged  to  have  been  assessed 
upon  his  land  in  plaintiff  city  for  benefits 
accruing  thereto  from  the  construction  of 
a  sewer,  by  virtue  of  section  6  of  the  same 
chapter.  Questions  arising  from  an  attempt- 
ed assossmont  of  such  benefits  have  already 
been  considered  bv  this  court  in  Auburn  t. 
Paul,  110  >fe.  192,  85  Atl.  .571,  in  which  it 
was  deter  mined  that  such  assessment  bv  the 
Board  of  Public  Works  of  plaintiff  was  in- 
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valid  as  not  within  tli«  statutory  powers  of 
the  board. 

Subeequent  to  the  'decision  of  that  case, 
the  municipal  officers  of  plaintiff  for  the  year 
of  1912  on  the  ninth  day  of  January,  1913, 
voted  to  make  the  assessment  upon  land  of 
defendant,  as  provided  in  R.  S.  Chap.  21, 
See.  5.  Hearing  upon  the  asseBsment  was 
had  on  the  twenty-second  day  of  February, 
1913.  live  days  later  the  municipal  officers 
voted  to  revise  the  assessment  and  reduced 
the  amount  to  $1330  and  on  the  twenty-eighth 
day  of  February,  1013,  notice  of  the  revision 
was  given  to  defendant. 

The  defendant,  thereupon,  requested  that 
the  assessment  upon  his  lands  be  determined 
by  arbitration  in  accordance  with  Sec.  6, 
diap.  21,  R.  S.  No  question  appears  to  be 
raised  as  to  the  regularity  of  the  proceedings 
resulting  in  the  selection  of  the  three  arbi* 
tiators.  Tbey,  however,  without  notice  to 
either  the  city  of  Auburn  or  the  defendant 
and  without  hearing  accorded  to  either,  pro- 
ceeded to  view  the  land  and  make  their  award 
in  which  they  reduced  the  assessment  ti» 
11200. 

Tliree  points  or  questions  only  need  be 
ODBsidered. 

The  defendant  asserts  that  the  assessment 
made  by  tha  mtmieipal  officers  is  a  reasess- 
ment  and  urges  that  no  power  or  authority 
is  conferred  by  jttatute  for  a  reassessment. 
CoBcediag  that,  we  think  it  sufficient  to  say 
that,  whatever  might  be  the  case,  when  a 
body  or  tribunal  empowered  to  majce  an  as- 
sessment fails  to  make  a  valid  assessment 
by  reason  of  some  irregularity  in  the  pro- 
ceedings, we  cannot  regard  an  assessment 
made  hj  a  tribunal  duly  authorised  as  a 
reassessment,  because  a  tribunal  absolutely 
vithout  authority  had  previously  attempted 
to  act  in  the  premises. 

[2091  It  is  contended  that  the  municipal 
officers  in  office  when  the  sewer  was  completed 
alone  had  authority  to  make  the  assessment. 
Examination  of  the  statutes  reguUting  the 
making  of  assessments  discloses  no  limita- 
tion of  time  within  which  the  assessment  must 
be  made.     Whether  such  limitation  be  made 
and  its  extent,  if  made,  are  wholly  matters 
for  legislative  action.  .  The  legislature  having 
failed  to  fix  a  limit,  the  court  is  without 
power  to  impose  one.     In  Bradley  v.  Green- 
wich Board  of  Works,  3   Q.   B.  D.    (Eng.) 
384,  388,   where    a   similar    question   arose 
under  the  Metropolis  Management  Act,  1862, 
Sec  53;   it  is  said    (Cockbum,  C.  J.)    ''The 
cQly  question  we  have  to  consider  is  whether 
the  spportionment  of  the  amount  payable  by 
appellant   was    made   within    proper    time, 
^'ow,  turning  to  Sec.   53,  we  seek   in  vain 
for  anv  limitation  of  time  within  which  the 
apportionment  is  to  be  completed.     And  as 
tite  legislature   have    iixed    no    limit,    it    is 


impossible  lor  us  tor  introduce  one,"  Upon 
the  authority  of  the  case  last  cited  the  court 
in  Fairhaukfi  v.  Fitchburg,  132  Mass.  42,  48, 
says  "When  authority  is  given  to  make  a 
similar  assessment,  and  no  limitation  of  time 
is  fi.\ed  within  which  the  assessing  board  must 
act,  it  must  be  held  that  the  Legislature  has 
confided  to  the  discretion  of  the  board  the 
duty  of.  deciding  conclusively  when  the  assess- 
ment shall  be  made." 

But  the  defendant  was  entitled,  upon  duo 
proceedings  had,  with  which  we  must  find 
upon  his  part  full  compliance,  to  have  the 
amount  of  the  assessment  determined  by  ar- 
bitration, R.  S.  Chap.  21,  Sec.  6.  The  amount 
has  been  fixed  by  arbitrators  duly  seleoteil 
indeed,  but  without  notice  of  hearing,  or  hear- 
ing«  It  needs  no  citation  of  authorities  to 
sustain  the  proposition  that  the  award  of 
arbitrators  made  without  notice  of  hearing 
ai)d  hearing,  in  the  absence  of  waiver  by  the 
party  claiming  to  be  thus  aggrieved,  is  a 
nullity.  Auburn  v,  Paul,  110  Me.  192,  195- 
197,  85  Atl.  571.  Of  a  waiver  of  his  rights 
by  defendant,  we  find  no  evidence.  The 
defendant,  therefore,  has  not  had  the  benefit 
of  the  right,  in  the  nature  of  an  appeal, 
accorded  him  by  statute.  Until  he  has  had 
an  opportunity  to  be  heard  before  unpreju- 
diced arbitrators  and  they  have  duly  made 
their  report^  there  is  no  legal  assessment  up- 
on which  proceedings  for  the  enforcement  of 
an  assessment  can  rest.  See  Auburn  v.  Paul, 
ubi  supra.  See  also  Peirce  v.  Bangor,  105 
Me.  413,  74  Atl.  1039. 

Plaintiff  nonsuit. 


NOTfe. 

Time   witHin  "Wl&icli  Special  or  Xioeal 
Assessment  Must  Be  Made. 

Generally,  137. 

With   Reference  to  Completion  of  Improve- 
ment: 
Assessment    before    Completion    of    Im- 
provement, 139. 
Assessment  after  Completion  of  Improve- 
ment, 139. 
Rule  in  Massachusetts,  140. 
Rule  in  New  York,  141. 


Oenerally, 

The  general  rule  relating  to  the  time  with- 
in which  an  assessment  must  be  made  is  that 
it  rests  in  the  discretion  of  the  commissioner 
or  board  appointed  to  carry  out  the  public 
improvement  when  the  assessment  shall  be 
levied,  unless  the  question  of  time  is  specifical- 
ly or  impliedly  dealt  with  in  the  statute 
auUiorizing  the  public  improvement.  Wil- 
liams V.  Bergin,   116  Cal.  56,  47  Pac.  877; 


13a 


CITE  THIS  VOL.  ANH.  CAS.  1917E. 


Geiger  v.  Bradley,  117  Ind.  IZO,  19  N.  E. 
760;  State  v.  District  Ct.  102  Minn.  482,  113 
N.  W.  697,  judgment  affirmed  on  rehearing 
102  Minn.  493,  114  N.  W.  654;  Matter  of 
Deering,  14  Daly  (N.  Y.)  89;  Matter  of 
Brown,  14  Daly  (N.  Y.)  103;  Matter  of 
Gibbons,  56  Hun  650  mem.  10  N.  Y.  S.  423; 
People  V.  Gilon,  60  Hun  677  mem.  14  N.  Y.  S. 
75 ;  Whipple  v.  Toledo,  29  Ohio  Cir.  Ct.  Rep. 
42.     And  see  the  reported  case. 

Thus  in  Williams  v.  Bergin,  116  Cal.  56,  47 
Pac.  877,  it  was  held  that  where  the  statute 
did  not  prescribe  any  particular  time  after 
the  acceptance  of  work  on  the  construction  of 
streets  within  which  to  issue  an  assessment, 
a  three  years'  delay  did  not  in  itself  bar  the 
right  to  assess.  In  Goiger  v.  Bradley,  117 
Ind.  120,  19  N.  E.  760,  it  was  held  that  whefe 
the  statute  authorizing  an  assessment  did  not 
state  within  what  time  the  assessment  should 
be  made,  eighteen  months'  delay  did  not  in- 
validate the  assessment.  The  court  said: 
*'The  statute  does  not  provide  within  what 
time  after  making  the  repairs  the  trustee 
shall  make  the  aMessments,  but  that  within 
five  days  from  making  the  assessments  he 
shall  put  up  notices.  It  was  no  doubt  the 
duty  of  the  trustee  to  make  the  assessment 
within  a  reasonable  time  after  the  completion 
of  the  repairs;  but  in  this  case  it  is  not 
i^hown  by  the  complaint  or  answer  that  the 
rights  of  any  of  the  parties  have  been 
changed,  or  that  the  rights  of  innocent 
parties  have  been  affected  by  the  delay.  It 
does  not  even  appear  tliat  the  work  was  not 
necessary,  and  no  bad  faith  is  charged  against 
the  trustee.  The  township  trustee  having 
paid  for  the  work  out  of  the  township  funds, 
we  do  not  think  he  was  estopped  by  reason 
of  thf  delay  from  making  the  assessment." 

In  State  v.  District  Ct.  102  Minn.  482,  113 
N".  W.  697,  affirmed  on  rehearing  102  Minn. 
493,  114  N.  W.  654,  it  was  held  that  where 
there  was  a  delay  in  making  an  assessment 
at  the  time  prescribed  by  law,  caused  by 
the  pendency  of  injunction  proceedings,  it  did 
not  bar  the  right  of  the  municipality  to  pro- 
ceed as  soon  ae  it  was  relieved  from  the 
injunction. 

In  Matter  qf  Deering,  14  Daly  (N.  Y.) 
80,  wherein  it  appeared  that  thirteen  years 
elapsed  between  the  completion  of  the  work 
and  the  levying  of  the  assessment  because 
of  a  lingering  controversy  between  Xew  York 
city  and  the  contractor  doing  the  work, 
it  was  held  that  the  delay  was  not  unreason- 
able and  therefore  did  not  invalidate  the 
assessment.  The  court  said:  **We  do  not 
mean  to  hold  that  officers  charged  with  the 
duty  of  making  assessments  can  delaj'  doing 
so  for  any  length  of  time  they  see  lit,  and 
then  make  a  valid  assessment  at  will;  but 
only  to  hold  that,  there  being  no  statute 
limiting  the  time  for  making  the  assessment, 


it  must  be  done  within  a  reasonable  tirae^ 
and  that,  under  the  circumstances  of  this- 
case,  which  are  very  peculiar,  the  assessment 
has  been  completed  within  such  reasonable 
time."  See  also  Matter  of  Brown,  14  Daly 
(K.  Y.)   103. 

In  the  case  of  In  re  Gibbons,  56  Hun  65(V 
mem.  10  N.  Y.  S.  423,  it  was  held  that  a 
statute  providing  that  all  officers  charged 
with  the  impositions  or  confirmations  of  as- 
sessments for  local  improvements  in  the  city 
of  New  York  should  so  perform  their  duties 
that  completed  assessments  be  finally  con- 
firmed within  six  months,  was  mainly  di- 
rectory and  an  assessment  might  foe  levied 
within  a  reasonable  time  after  the  six  montha 
had  expired. 

In  Whipple  v.  Toledo,  29  Ohio  Cir.  Ct.  Rep. 
42,  it  was  held  that  where  a  petition  for  cer- 
tain street  improvements  was  filed  and  the 
council  of  the  municipality  delayed  two  yeara 
in  acting  on  it,  the  delay  did  not  invalidate- 
an  assessment  levied  to  pay  for  the  improve- 
ment if  the  petition  had  not  been  withdrawn 
or  abandoned. 

In  England  some  of  the  cases  were  ap- 
parently decided  in  the  absence  of  a*  statute 
fixing  the  time  for  making  the  assessment 
for  a  public  improvement,  and  support  the 
general  rule  that  it  rests  within  the  discre- 
tion of  the  commissioner  or  board  appointed 
to  carry  out  the  public  iipprovement  when 
the  assessment  shall  be  levied.  Harriaon  v. 
Stickney,  2  II.  L.  Cas.  108;  Reg.  v.  Leigh 
Rural  Dist.  Council  [1898]  1  Q.  B.  836; 
St.  Catherine  Dock  Co.  v.  Higga,  10  Q.  B. 
641,  16  L.  J.  Q.  B,  377,  69  E.  C.  L.  63»: 
Bradley  v.  Greenwich  Board  of  Works,  3  Q. 

B.  D.  384;  Croydon  Corp.  ▼.  Croydon  Ruraf 
Dist.  Council  [1908]  2  Ch.  321.  Other  Eng- 
lish cases  arose  under  a  statute  limiting  the 
time  wuthin  which  the  aaeeasment  for  the 
particular  improTement  therein  dealt  with 
should  be  made,  and  hold  that  the  require- 
ments of  the  statute  must  be  observed.  Reg. 
V.  Board  of  Health,  8  £1.  &  Bl.  906,  92  £. 

C.  L.  905;  Burland  v.  Board  of  Health,  a 
B.  &  S.  271,  113  E.  C.  L.  273,  32  L.  J.  Q.  B. 
17,  9  Jur.  (N.  S.)  276,  7  L.  T.  N.  S  316,  11 
W  R.  33;  Ringland  v.  Lowndes,  15  C.  B. 
N.  S.  173,  109  E.  C.  L.  172,  33  L.  J.  C. 
PI.  25,  9  L.  T.  N.  S.  479,  12  W.  R.  168; 
Worthington  v.  Hulton,  6  B.  ft  S.  943,  35  L.  J, 
Q.  B.  61,  118  E.  C.  L.  942,  L.  R.  1  Q.  B.  63,. 
12  Jur.  N.  S.  73,  13  L.  T.  N.  S.  463,  14  W, 
R.  632;  Keeton  v.  Sheftield  Coal  Co.  [1901] 
2  K.  B.  20,  70  L.  J,  K.  B.  374,  84  L.  T. 
N.  S.  387,  65  J.  P.  341,  49  W.  R.  349; 
Molstanton  United  Urban  Dist.  Council  v 
Ternstall  Urban  Dist.  Council  [1910]  2  Ch. 
347. 

In  Canada  bv  statute,  the  time  within 
which  special  or  local  assessments  must  be 
made    is   specitieally   dealt   with,   and    it   i& 
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beld  that  the  statute  must  be  followed.  Bay- 
lis  T.  MontreftI,  23  L.  C.  Jiir.  301,  2  Mon- 
treal I>g.  N.  340,  10  Rev.  Leg.  106;  Braatz 
T.  White  Whale  Lake  School  Dist.  1  Alberta 
L  Rep.  14;  Quebec  v.  Vallerand,  10  Quebec 
107;  Montreal  v.  Cantin,  35  Can.  Sup.  Ct. 
223;  In  re  Trecothic  Marah,  37  Can.  Sup.  Ct. 
79;  Vanier  v.  Montreal,  80  Can.  Sup.  Ct. 
151. 

In  Ma$3€tchu8eti8  some  of  the  cases  main- 
tain the  general  rule  that  it  is  within  the 
discretion  of  the  commissioner  or  board  ap- 
pointed to  carry  out  a  public  improvement 
when  the  assessment  shall  be  levied.  Jones 
T.  Boston,  104  Mass.  465;  Whiting  v.  Boston, 
]0«  Mass.  89;  Prince  v,  Boston,  111  Maes. 
226;  Fairbanks  v.  Fitchburg,  132  Maes.  42; 
Dunn  v.  Taunton,  200  Xlass,  252,  86  N.  E, 
313.  But  other  cases  in  that  jurisdiction 
apply  a  special  statute  prescribing  the  time 
within  which  the  assessment  shall  be  made, 
and  hold  that  it  must  be  complied  with. 
Hitchcock  V.  Springfield,  121  Mass.  382; 
Janvrin  v.  Poole,  181  Mass.  46.3,  63  N.  E. 
1066;  Quinn  v.  Cambridge,  187  Mass.  507,  73 
X.  E.  661. 

WiUt  Reference  to  Completion  of  Itn^ 

provement. 

ASSESSMET^T  BIS^ORC  COMPLET^OX  OF  IXtPROVE- 

MEXT. 

In  some  jurisdictions  the  practice  obtains 
of  making  the  assessment  for  a  public  im- 
provement on  estimates  of  the  cost  before  tlic 
improvement   is   completed. 

/♦Kfuina.— Bacer  t.  State,  131  Ind.  393,  31 
N.  E.  81;  Curry  v.  State,  131  Ind.  439,  31 
N.  E.  86;  Buckles  v.  State,  131  Ind.  600,  31 
^.  £.  86. 

htoa. — Ross  V.  Wright  County,  128  la. 
427,  104  K  W.  506,  1  L.R.A.(N.S.)   431. 

Maryland. — Henderson  ▼.  Baltimore,  8  Md. 
352. 

Mis9issippi. — Wheeler  ▼.  BogU6  Phalia 
Drainage  Dist.  106  Miss.  619,  64  So.  375. 

Xew  Jersey, — Pierson  ▼.  Williams,  41  N. 
J.  L.  259. 

In  Racer  v.  State,  131  Ind.  803,  31  N.  B. 
81,  it  was  held  that  under  a  statute  a  drain- 
age  commissioner  could  levy  an  assessment  to 
construct  a  ditch  while  the  work  was  in  pro- 
gress if  he  did  so  before  the  ditch  was  fin- 
ished. See  also  Curry  v.  State,  181  Ind.  439, 
31  N.  E.  86,  and  Buckles  v.  State,  131  Ind. 
«00,  31  N.  E.  86. 

In  Ross  V.  Wright  County,  128  la.  427, 
104  N.  W.  606,  1  L.RJ^.(N.8.)  431,  it  was 
lield  that  where  a  drainage  ditch  was  to 
be  dug  and  the  contract  was  arranged  for, 
it  was  valid  for  the  commission  to  levy  an 
asgessment  before  the  work  was  actually  done. 
The  court  said:     "When  the  contract  is  let. 


the  amount  for  which  the  drainage  district 
is  to  be  made  ■  liable  is  approximately  as- 
certained, and  it  is  the  dictate  of  business 
prudence  that  the  board  proceed  at  once  to 
provide  for  the  means  with  which  to  dis- 
charge the  debt." 

In  Henderson  v.  Baltimore,  8  Md.  352,  it 
was  held  that  where  an  assessment  for  pavr 
ing  was  decided  on,  it  became  due  as  soon 
as  the  commissioners  made  out  the  lists  and 
payment  could  be  enforced  before  any  work 
was  done. 

In  Wheeler  v.  Bopfue  Phalia  Drainage  Dist. 
106  Miss.  619,  64  So.  375,  it  was  held  that 
a  drainage  committee  need  not  procure  a 
right  of  way  for  the  construction  of  ditdies 
and  drains  until  it  had  made  and  collected 
an  assessment  upon  the  property  benefited, 
as  otherwise  it  would  not  have  funds  for 
Buoh  a  purpose. 

In  Pierson  v.  Williams,  41  N.  J.  L.  290, 
it  was  held  that  where  a  carriage  road  was 
to  be  maeadamized,  a  town  through  which 
it  passed  was  obliged  to  pay  its  share  of  the 
anses^Hment  towards  the  expenses  before  the 
road  was  completed  and  before  it  received 
the  benefit  resulting  from  the  entire  work. 

Assessment  after  Completion  of  Impbove- 

MENT. 

In  other  jurisdictions  tlie  established  prac- 
tice is  to  make  the  assessment  for  a  public 
improvement  after  the  improvement  has  been 
made  and  the  cost  definitely  established. 

lUinoU.-^Kieketts  t.  Hyde  Park,  85  111. 
110. 

Katisda. — State  v.  Keodesha,  3  Kan.  App. 
319,  46  Pac.  122. 

Missouri. — St.  Louis  v.  Clemens,  49  Mo. 
552;  Kiley  v.  Cranor,  51  Mo.  541;  Weber  y. 
Schergens,  59  Mo.  389;  Independence  v. 
Gates,  110  Mo.  374,  19  S.  W.  728 ;  Qalbrcath 
V,  Newton,  45  Mo.  App.  312;  Heman  Constr. 
Co.  V.  Loevy,  64  Mo.  App.  430. 

yehrask4», — White  v.  Papillion  Drainage 
Dist,  96  Keb.  241,  147  N,  W.  218. 

Ohio. — Cincinnati  v.  Cincinnati,  etc.  Ave. 
Co.  26  Ohio  St.  345;  Cattell  v.  Putman,  73 
Ohio  St  147.  76  X.  £.  380. 

T&ffoa. — Dallas  v.  Emerson,  36  S.  W.  904. 

Thus  in  Ricketts  v.  Hyde  Park,  85  111. 
110,  it  was  held  that  under  section  49,  ch. 
24,  of  Rev.  Stat.  1874,  where  a  village  made 
an  assessment  for  work  already  done,  it  was 
a  legal  assessment. 

In  State  v.  Keodesha,  3  Kan.  App.  319,  45 
Pac.  122,  the  court  said:  "Tlie  mayor  and 
council,  having  authority  to  make  the  im- 
provements, cannot  make  the  assessment  to 
pay  for  the  contemplated  improvements  until 
the  walks  are  built.  They  must,  in  the  firat 
instance,  contract  .for  building  and  create  the 
indebtedness,  and  then  ascertain  the  coet  of 
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the  same.  This  must  necessarily  precede 
making  the  assessments  to  pay  for  the  same. 
The  indebtednefis  being  created  and  assess- 
ments  made,  the  mayor  and  council  are  au- 
tlioriy.ed  to  issue  warrants  on  the  treasurer 
for  the  payment  of  the  same,  specifying  the 
nature  of  the  claim  for  which  they  are  issued 
and  the  fund  out  of  which  they  are  payable, 
and  tlie  treasurer  must  pay  the  same  out  of 
the  proper  fund,  upon  presentation  of  the 
warrant." 

In  St.  Louis  V.  Clemens,  49  Mo.  552,  it 
was  held  that  a  special  tax  bill  founded  on 
an  assessment  could  not  be  levied  until  the 
work  was  entirely  completed. 

In  Kiley  v.  Cranor,  51  Mo.  541,  it  was  held 
that  where  a  special  tax  bill  founded  on  an 
assessment  was  certified  to  before  the  work 
wat<  completed,  yet  the  work  was  finally 
finished  within  two  weeks  thereafter  and 
before  suit  was  brought  to  enforce  the  tax, 
the  law  was  substantially  complied  with, 
and  the  property  was  properly  chargeable. 
See  also  Weber  ▼.  Schergens,  59  Mo.  389. 

In  Independence  v.  Gates,  110  Mo.  374,  19 
S.  W.  728,  it  was  held  that  where  a  munici- 
pality designated  a  certain  street  for  im- 
provem'ent,  it  could  not  improve  a  part  of 
the  street  and  collect  an  assessment  therefor 
on  the  owners  abutting  on  the  improved  part; 
but  the  entire  work  must  be  done  before  the 
asHc^Bsmont  could  be  levied.  The  court  said: 
'^Besides  tliese  considerations  the  improvement 
of  a  portion  of  a  street  might  be  valueless 
without  the  improvement  of  the  whole  of  it. 
A  highway  must  be  taken  as  an  entirety,  and 
it  becomes  valuable  in  proportion  to  the  ex< 
tent  of  its  improvement.  A  street  paved  with 
asphaltum  would  be  almost  worthless  if  bi- 
sected by  an  impassable  ravine  or  bluff. 
JTence,  the  requirement  that  the  municipality 
rill  all  be  held  to  the  boundaries  fixed  by  itself 
in  the  first  instance  in  the  improvement  to 
be  made  is  founded  on  sound  principle  and 
justice.  This  power  to  improve  streets  is  an 
extraordinary  one,  and  is  often  liable  to 
abuse,  and,  hence,  the  courts  have  held  those 
who  exercise  it  to  a  strict  compliance  with 
the  term  of  the  grant. 

But  in  Galbreath  v.  Newton,  45  Mo.  App. 
312,  it  was  held  that  the  principle  discussed 
in  the  last  cited  case  did  not  apply  where  one 
kind  of  work  was  to  be  done  on  one  part  of 
the  street  and  another  kind  on  a  different 
section  of  the  same  street,  as  for  example  cut- 
ting and  guttering  on  the  one  and  macadamis- 
ing on  the  other. 

In  Heman  Constr.  Co.  v.  Loevy,  64  Mo.  App. 
480,  it  waa  held  that  though  the  work  for 
the  construction  of  a  street  might  be  sub- 
divided and  sublet  to  different  persons,  yet 
the  entire  work  must  be  completed  before 
adjoining  property  owners  could  be  aseesaed 
for  anv  of  its  cost. 


In  White  v.  Papillion  Drainage  Dist  96 
Neb.  241,  147  N.  W.  218,  it  waa  held  that  in 
a  drainage  district  the  apportionment  of  the 
benefits  and  the  assessment  ooaM  be  made 
after  the  contract  for  the  work  had  been 
let. 

In  Cincinnati  v.  Cincinnati,  etc;  Ave,  Co.  26 
Ohio  St.  34 5»  it  was  held  that  wliere  an  as- 
sessment waa  levied  and  collected  for  the 
purpose  of  making  a  street  improvement  to 
connect  two  public  thoroughfarea,  and  the 
work  was  abandoned,  it  was  premature^  be- 
cause the  improvement  waa  not  oompleted, 
and  therefore  it  was  void. 

In  Cattell  v.  Putman,  73  Oliio  SU  147,  76 
N.  E.  390,  it  was  held  that  under  the  statu- 
tory provisions  for  constructing  a  county 
ditch,  the  contract  for  such  a  work  must  be 
let  and  the  entire  cost  of  the  work  ascer- 
tained before  an  assessment  oould  be  levied 
and  completed.  See  Dallas  v.  Emerson  (Tex.) 
36  S.  W.  304. 


RUI.B  IN   MAS8ACHUSEIT8. 

In  Massachusetts  the  cases  are  in  conflict 
as  to  whether  an  assessment  can  be  made 
before  or  after  the  public  improvement  has 
been  completed.  Some  cases  hold  that  it  is 
not  necessary  to  oomplete  a  public  improve- 
ment before  levying  an  assessment  to  pay 
for  it.  Foster  v.  Park  Com'rs,  133  Mass.  321 ; 
Kingman,  Petitioner,  153  Mass.  566,  27  N. 
£.  778,  12  L.R.A.  417;  In  re  Adams,  165 
Mass.  497,  43  N.  £.  682. 

In  Kingman,  Petitioner,  supra,  it  was  held 
that  an  assessment  might  be  levied  and  col- 
lected before  the  completion  of  a  public  im- 
provement. The  court  said:  "It  is  further 
contended  that  the  assessment  provided  for 
by  the  statute  cannot  be  upheld,  because  it  is 
to  be  levied  and  collected  before  the  ascer- 
tainment of  the  cost  by  the  actual  completion 
of  the  work.  But  we  are  at  a  loss  to  see 
how  a  public  work  can  be  carried  on  un- 
less the  means  are  raised  for  current  ex- 
penses before  its  completion;  and  there  can 
be  'no  valid  distinction  in  principle  between 
a  right  to  raise  money  for  a  specific  object 
yet  to  be  accomplished,  and  a  right  to  raise 
it  to  defray  the  expense  of  the  same  object 
after  it  has  been  attained.'  Lowell  v.  Oliver, 
8  Allen  247,  257." 

In  the  case  of  In  re  Adams,  165  Mass.  497, 
43  N.  E.  682,  it  was  held  that  commisnioners 
appointed  under  section  10  of  tlie  Metropol- 
itan Park  Act,  who  after  due  notice  and 
hearing  were  to  determine  the  proportion  in 
which  each  city  and  town  in  the  Metropolitan 
Park  District  should  pay  money  for  five 
years  to  meet  the  expenses  incurred  under 
the  act,  were  autiiorized  to  apportion  tlie 
expenses  before  the  construction  of  any  park. 
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Id  Fo€ft«r  t.  Park  Ckim'rs,  133  Mass.  321,  it 
appeared  that  under  the  statutes  of  1876,  cb. 
185,  authorizing  a  board  of  park  eomiuis- 
sioners  to  locate  and  lay  out  a  public  park, 
to  take  such  lands  as  might  seem  desirable 
and  to  assess  any  real  estate  in  Boston  re- 
ceiving any  special  benefit  from  such  improve- 
ments, the  board  purchased  certain  tracts  of 
salt  marshes  and  laid  out  arennes  and  roads, 
'flien  the  commissioners  without  waiting  to 
complete  the  park  passed  a  resolution  stat* 
ing  that  they  had  taken  certain  lands  which 
they  created  a  park,  and  levied  an  assess- 
ment upon  lands  benefited  thereby.  The  own- 
ers of  the  properties  assessed  declared  they 
were  not  benefited  at  that  time  and  would 
not  be  benefited  while  the  park  was  in  this 
incomplete  state,  and  brought  a  writ  of  cer- 
tiorari to  have  this  assessment  quashed.  It 
was  held  that  the  act  did  not  require  that 
the  park  be  completed  before  the  assessment 
could  be  laid,  and  therefore  the  court  cotild 
not  interfere  with  the  matter. 

Other  cases  hold  4hat  a  public  improve- 
ment may  be  completed  before  an  assessment 
can  be  levied  to  pay  for  it.  Prince  v.  Boston, 
111  Mass.  226;  Lincoln  v.  Worcester,  122 
Mass.  119.  In  the  cas^  first  cited  it  appeared 
that  it  was  decided  to  widen  a  street  under  a 
law  then  in  force  p^rescribing  no  limit  of  time 
within  which  an  assessment  to  pay  for  this 
improvement  must  be  made.  When  the  as- 
eessment  was  finally  made,  another  law  was 
in  force  which  prescribed  the  limit  of  two 
jears  from  the  passage  of  the  original  order. 
It  was  held  that  the  assessment  need  not  be 
contemporaneous  with  the  original  adjudica- 
tion for  widening  the  street,  but  could  be 
levied  when  the  expense  had  been  ascertained 
at  the  completion  of  the  work. 

In  Lincoln  v.  Worcester,  122  Mass.  119,  it 
was  held  that  assessments  for  widening  a 
street  must  be  made  after  the  work  was  com- 
pleted. 

RxTLE  IN  New  York. 

la  New  York  it  has  been  held  that  an 
assessment  can  be  levied  before  a  public  im- 
provement has  been  completed.  Doughty  v. 
Hope,  3  Denio  249;  In  re  Swan,  35  Hun  625; 
Matter  of  One  Hundred  and  BIghty-Firat  St. 
63  Hun  629  mem.  17  N«  Y.  6.  917. 

The  ml«  seems  to  be,  however,  that  a 
public  improvement  nmst  be  completed  be-^ 
fore  an  assessment  can  be  levied  to  meet  the 
expense  of  constructing  it.  People  v.  Haines, 
49  N.  Y.  667;  Ib  r«  Kobtrts,  81  14.  Y.  62. 
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GREAT  NORTHERN  RAILWAY 
COMPANY. 

North  Dakota  Supreme  Court — September  16, 

1915. 

81  KT.  JOaJc.  471;  1S4:  N.  W,  261. 


Negligence  —  Contributory  Negligence 
—  Qnestioa  of  Law  or  Fact. 

When  the  evidence  in  regard  to  contribu- 
tory negligence  is  such  that  different  minds 
may  reasonably  draw  different  conclusions, 
either  as  to  the  facts  or  the  conclusions  to  be 
drawn  from  the  facts,  then  the  question  of 
contributory  negligence  is  one  of  fact  to  be 
determined  by  the  jury. 

Carriers  of  Passangara  —  Personal  In- 
Jnrlea  —  LiaMlity  to  Parson  in  Charge 
of  Idwe  Stoek* 

It  is  held  that,  under  the  terms  of  the  con- 
tract and  the  circumstances  of  the  case,  a 
caretaker  of  a  shipment  of  horses  who  at  the 
time  of  the  accident  was  riding  in  the  stock 
car,  instead  of  in  the  caboose,  was.  not  guilty 
of  contributory  negligence  as  a  matter  of  law. 

[See  note  at  end  of  this  case.] 

Same. 

A  person  in  charge  of  live  stock,  riding 
under  a  contract  which  evidences  his  right  of 
transportation  on  the  train  transporting  the 
stock  shipment,  and  contemplates  his  car- 
riage to  care  for  the  stock,  is  a  "passenger 
for  hire," 

[See  note  at  end  of  this  case.] 


A  person  so  traveling  will  be  deemed  to 
have  assumed  all  risks  reasonably  incident  to 
the  modQ  of  transportation  utilized,  but  not 
those  risks  and  dangers  produced  by  unneces- 
sary and  unusual  occurrences  not  incident  to 
the  proper  handling  of  a  train  of  that  kind. 

[See  note  at  end  of  this  case.] 

Same. 

A  railway  company  is  not  relieved  from  its 
obligation  to  exercise  great  care  for  the  safety 
of  such  passenger. 

[See  note  at  end  of  this  case.] 

Inatrnetiona  —  Neeeseitj    of    Defining 


It  was  not  reversible  error  for  the  court  to 
use  the  term  "proximate  cause,"  without 
otherwise  detining  it,  in  absence  of  a  request 
for  an  appropriate  instruction. 

Instructions  Considered  as  Wliole. 

The  court's  instructions  to  the  jury  shoujd 
be  considered  and  construed  as  a  whole. 

Necessity  of  Requesting  Instruotions. 

Where  an  instruction  is  correct  as  far  as 
it  goes,  a  party  to  the  action  who  deems  the 
same  not  sufficiently  explicit  should  present 
requests  for  more  specific  and  comprehensive 
inst  ructions. 
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New    Trial  —  Mvwly    DiMoTered    Evi- 
dence — •  Slio^ring  of  Diligence. 

An  affidavit,  presented  to  show  diligence,  in 
8upporfc  of  a  noiotlon  for  new  trial  on  tho 
ground  of  newly  discovered  evidence,  Rhoiild 
specifically  state  tho  acts  performed  in  order 
that  the  court  may  determine  what  diligence 
was  used,  and  mere  general  assertions  of  dili- 
gence are  insufficient,  as  they  constitute  only 
the  opinions  or  conclusions  of  the  affiant. 

Discretion  as  to  Grant  of  Motion. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  is  addressed  largely 
to  the  sound  judicial  discretion  of  the  trial 
court,  and  the  appellate  court  will  not  inter- 
fere unless  a  manifest  abuse  of  such  discre- 
tion is  shown. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ward  county: 
Leiguton,  Judge. 

Action  by  R.  R.  McGregor,  pl&intifT,  against 
Great  Northern  Railway  Company,  deleadant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The   facts   are   stated  in   the   opinion.     Af- 

FtBMED.  j 

Dudley  h.  Nash  and  Murphy  d  Toner  for 
appellant. 

E,  R.  Sinkler  for  respondent. 

[477]  CiiBisxiAWSON,  J. — ^The  plaintiff,  R. 
R.  McGregor,  brought  this  action  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  through  the  negli- 
gence of  the  defendant  railway  company, 
while  he  was  traveling  in  charge  of  stock 
upon  one  of  its  freight  trains.  The  plaintiff 
claims  that  on  March  11,  1913,  while  right- 
fully upon  said  train  of  the  defendant  and  in 
charge  of  a  carload  of  horses,  then  being 
shipped  from  St.  Cloud,  Minnesota  to  Glas- 
gow, Montana,  and  while  riding  on  such  train 
engaged  in  the  discharge  of  his  duties  as  care 
taker  accompanying  such  stock  shipment  in 
accordance  with  the  shipping  contract,  the 
defendant  negligently  managed  the  train  by 
stopping  tlie  same  almost  instantly  while  the 
train  was  running  at  a  speed  of  about  40 
miles  per  hour,  with  the  result  that  the 
horses  in  the  charge  of  the  plaintiff  were 
thrown  to  the  floor  of  the  car,  thereby  break- 
ing the  partitions  and  mangers  in  said  car. 
That  thereupon  the  plaintiff,  with  the  assist- 
ance of  the  employees  of  the  defendant  in 
charge  of  said  train,  went  to  the  car  for  the 
purpose  of  taking  care  of  said  horses  and 
getting  them  on  their  feet,  and  that  while 
so  engaged  and  before  the  plaintiff  had  an 
opportunity  to  get  out  of  the  car  and  into 
the  caboose  attached  to  the  train,  the  defend- 
ant's employees  started  the  train  and  caused 
the  same  to  proceed  at  a  great  rate  of  speed, 
and  that  while  so  proceeding  the  defendant's 


employees  again  grossly,  negligently,  and 
carelessly  brought  the  said  train  to  an  almost 
instant  stop  with  the  result  that  one  of  the 
horses  in  the  car  was  thrown  upon  the  plain- 
tiff, thereby  pinioning  him  to  the  floor  of  the 
car  resulting  in  [478]  severely  and  perma- 
nentl}'  injuring  the  plaintiff.  The  defendant 
denied  negligence  and  fui'ther  charged  that 
plaint  iiT's  injuries,  if  any,  were  caused 
through  plaintiff's  own  carelessness  in  placing 
himself  in  a  dangerous  and  unsafe  position 
while  riding  upon  the  train,  in  thiS)  that  the 
plaintiff  without  any  cause  or  justification 
whatever,  went  into  the  car  where  certain 
horses  and  stock  were  being  transported,  and 
while  there,  and  on  account  of  the  ordinary 
and  usual  handling  and  movement  of  said 
car  and  train,  plaintiff  was  brought  in  con- 
tact with  the  horses,  and  suffered  the  in- 
juries complained  of.  At  the  close  of  all  the 
testimony,  the  defendant  moved  for  a  directed 
verdict  based  principally  on  the  ground  that 
plaintiff  was  guilty  of  contributory  negli 
gence.  The  motion  was  (^nied,  and  the  cause 
submitted  to  the  jury,  which  returned  a  ver 
diet  in  favor  of  the  plaintiff,  in  the  sum  of 
$1,548.20.  The  defendant  made  an  alternative 
motion  for  judgment  notwithstanding  the  ver- 
dict or  a  new  trial,  which  was  denied,  and 
this  appeal  is  taken  from  the  judgment  and 
frem  the  order  denying  defendant's  motion 
for  judgment  notwithstanding  the  verdict  or 
a  new  trial. 

The  evidence  shows  that  on  March  8,  191.*). 
the  plaintiff  entered  into  a  contract  with  tin? 
defendant  railway  company,  for  the  shipment 
of  ten  head  of  horses  from  St.  Cloud,  Minne- 
sota, to  Glasgow,  Montana.  Under  the  terms 
of  this  contract,  it  was  agreed  that  "the  ship 
per  will  .  .  .  feed,  v/ater,  and  attend  same 
at  his  own  expense  and  risk  while  in  the 
stock  yards  of  the  carrier  waiting  shipment 
or  ichile  in  the  cars.  .  .  .'*  The  contract 
also  provided  for  a  limitation  of  the  value  of 
the  horses  carried,  and  further  provided  that 
the  contract  does  not  entitle  "the  holder 
or  the  parties  named  therein  to  ride  in  the 
cars  of  any  train  except  the  train  in  which 
the  stock  referred  to  is  drawn  or  taken.'' 
The  contract,  however,  contains  no  provision 
requiring  the  shipper  to  ride  in  the  caboose 
attached  to  the  train.  On  March  11,  101**1, 
the  plaintiff  was  riding  in  the  caboose  of  the 
freight  train  in  question,  between  Devils  l.<ake 
and  Minot,  in  this  state.  The  train  had  two 
engines.  About  2  miles  west  of  Churches 
Ferry,  the  train  came  to  a  sudden  stop  by 
reason  ol  the  engines  pulling  apart,  The 
plaintiff  testifies  that  the  shock  was  so  vio- 
lent that  while  he  was  sitting  in  the  caboose 
he  fell  on  the  floor.  According  to  the  plain- 
tiff's testimony,  the  train  at  this  time  was 
running  from  35  to  40  miles  an  hour,  while 
the  defendant's  witnesses  place  the  speed  at 
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from  20  to  25  miles  ftD  hour.  When  the  train 
[479]  stopped,  the  plaintiff  went  back  to  his 
rar,  which  was  the  second  car  from  the  ca- 
boose, to  see  about  iiis  stock,  and  found  that 
the  horses  had  been  knocked  down  and  that 
one  of  them  was  still  down  and  apparently 
usable  to  get  up,  and  that  thereupon  the 
piaintiffy  and  a  brakeman  named  Scheideegeri 
went  into  the  car  and  Hnally  succeeded  in 
getting  the  horse  up.  The  brakeman,  Schei* 
ileeger,  testified:  **I  was  asked  by  the  con- 
diietor  to  help  this  man  (referring  to  ptain> 
tiff)  get  up  the  horses/*  The  partitions  had 
lieen  broken  down,  and  plaintiff  started  to 
nail  till!  planks  up  again.  Before  this  work 
was  finished,  and  while  he  was  so  engaged, 
the  train  started.  The  brakoman  still  re- 
mained in  the  car.  No  request  was  made  of 
the  plaintiff  to  cease  his  labors,  or  to  leave 
the  car,  and  apparently  no  opportnnity  given 
him  or  the  brakeman  to  get  out  of  the  car. 
After  the  train  had  proceeded  for  some  dis- 
tance, and  wliile  plaintiff  was  ntanding  in  an 
upright  position  at  the  side  of  the  car,  near 
the  door,  engaged  in  nailing  the  planks  at 
the  side  of  the  car,  the  train  again  came  to 
t  sudden  or  violent  stop  for  the  same  cause 
vlich  occasioned  the  first  stop;  viz.,  the  two 
engines  pulled  apart.  At  the  time  of  the 
second  stop,  the  train  according  to  plaintiff's 
tentimony  was  running  at  a  spred  of  from 
30  to  30  miles  per  hoar,  and  according  to  the 
tf^timonv  of  members  of  the  train  crew  at  a 
considerable  less  speed.  Plaintiff  testifies 
that  at  the  second  stop,  one  of  the  horses 
fell  upon  him  and  pinioned  him  to  the  floor 
of  the  car,  and  that  his  brother,  who  was  in 
the  car  at  the  time,  and  an  emigrant  travel- 
ing on  the  same  train,  assisted  in  getting  the 
horses  up  after  the  second  stop.  Plaintiff 
Haims  that  his  back  and  thigh  were  bruised, 
his  toes  trampled,  and  a  lump  made  upon  his 
Wk;  which  he  claims  still  'was  there  at  the 
time  of  the  trial;  that  he  feels  weak  and 
has  pain,  does  not  sleep  well  at  night,  and 
•unnot  do  hard  work.  The  brakeman,  Schei- 
<le«ger,  testifies  that  he  was  standing  in  the 
door  of  the  car  at  the  time  of  the  second 
atop,  and  that  the  plaintiff  was  standing 
against  the  south  wall  of  the  car.  He  says 
that  he  could  not  see  plaintiff  at  the  time  of 
the  stop,  hut  could  see  him  in  a  few  minutes 
afterwards,  and  that  when  he  saw  him, 
plaintiff  was  still  standing  against  the  wall; 
that  he  conld  see  some  of  the  horses  and  that 
none  of  them  were  knocked  down.  The  brake- 
BBan,  Scheideeger,  further  testified:  ''Q. 
Was  there  much  of  a  jar  when  it  stopped  the 
aeeond  tfane?  A.  Quite  severe,  yes."  The 
engineer  testified  that  both  stops  were  caused 
V  the  head  engine  breaking  off  from  the 
^r  engine^  [480]  occasioning  what  he  called 
an  "emergency  stop."  That  he  examined  the 
lings  to  see  if  he  could  find  why  thoy 


would  not  stay  coupled;  that  the  coupling 
was  not  more  than  ordinarily  worn,  and  was 
the  standard  coupling  used  by  railways.  On 
cross-examination  he  le^tific'd  that  it  was  a 
usual  or  customary  thing  to  couple  engines 
together,  but  not  a  usual  or  customary  thing 
to  have  them  break  apart.  That  he  did  not 
Icnow  what  caused  the  breaking  apart  of  the 
engines;  that  there  must  have  been  something 
the  matter  to  cause  them  to  separate,  but  he 
did  not  know  what  it  was.  He  further  tets- 
tified  tliat  the-  front  engine,  after  the  second 
stop,  was  not  attached  again  but  went  ahead 
of  the  train  to  Leeds.  That  the  reason  for 
this  was  that  they  knew  something  was 
wrong,  and  thus  were  afraid  the  front  engine 
would  break  loose  again. 

The  conductor,  in  answer  to  qucBtions  as 
to  the  reason,  for  the  enginen  breaking  upai*t, 
testified;  ''As  near  as  X  can  get  tu  it,  it  is 
the  difference  in  tlie  si^p  o|  the  wheel  of  the 
engines,i — ^the  driving  wheels  of  the  engines. 
The  bigger  engine  ahead  and  tlie  smaller 
wheels  b^ind  it,  and  that  makes  the  coupling 
more  or  less  higher.  The  wheels  were  not  the 
same  size.  That  is  tJie  only  way  I  can  fignre 
it  out.  There  was  one  large  and  one  small 
engine." 

While  numerous  errors  are  assigned,  only 
four  are  discussed  in  the  brief,  and  hence 
these  alone  will  be  considered,  aa  this  court 
has  repeatedly  held  that  errors  assigned,  but 
not  discussed  in  the  brief,  will  be  deemed 
abandoned.  Pendroy  v.  Great  Northern  R. 
Co.  17  N.  D.  4^3,  117  N.  W.  531;  Foster 
County  Implement  Co.  v.  Smith,  17  N.  D. 
178,  115  N.  W.  66a. 

Appellant  asserts  that  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of 
law,  and  that  defendant  was  entitled  to  a 
directed  verdict.  Appellant's  counsel  say: 
"It  appears  from  the  evidence  of  the  plaintiff 
that  prior  to  the  first  stop  he  was  riding  in 
the  caboose.  It  is  common  knowledge  that  a 
caboose  is  furnished  with  all  stock  trains, 
for  the  purpose  of  accommodsting  the  pas- 
sengers whether  riding  on  stock  contracts  or 
otherwiseL  That  a  person  riding  in  or  on 
top  of  a  box  car  is  not  where  he  belongs." 
Appellant's  counsel  assert  that  plaintiff  rode 
in  a  place  where  he  had  no  right  to  ride; 
a  place  not  intended  for  passengers,  which 
was  more  dangerous  than  the  caboose,  and 
that  therefore  plaintiff  is  chargeable  with 
contributory  negligence  as  a  matter  of  law, 
and  cannot  recover  for  injuries  resulting  to 
him  by  reason  of  his  assuming  such  [4S1] 
extra  hazard.  Kumerous  authorities  are 
cited  in  support  of  this  argument,  but  a  care- 
ful examination  of  all  the  authorities  cit<Hl 
show  that  none  of  them  are  in  point.  The 
authorities  cited  were  cases  wherein  passen- 
gers voluntarily,  unnecessarily,  and  intention- 
nlly  rode  in  places  not  intended  for  passen- 
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gers,  such  as  baggage  cars,  on  top  of  a  caboose 
or  box  car,  or  on  an  engine.    In  no  ease  cited 
by  appellant's  counsel   (with  one  exception) 
did   the   person   injured   ride   on   a  drover's 
pass,  or  stock  shipment  contract.    In  the  cases 
cited  the  persons  injured,  without  any  neces- 
sity or  duty,  and  without  any  authority  on 
the  part  of  the  railroad  company  to  so  do, 
vollmtarily  and  unnecessarily  exposed  them- 
selves to  extra  hazards  by  riding  in  places 
where  passengers  were  not  intended,  or  ex- 
pressly  forbidden,   to   ride;    and   the  courts 
held  that  by  so  doing  they  assumed  the  extra 
hazard,  and  hence  could  not  hold  the  railroad 
company   liable   for  the  effect  of  their  own 
wrongful  or  careless  conduct,  nor  recover  for 
injuries  sustained  while  so  riding,  unless  it 
was  also  shown  that  they  would  have  been 
injured    if   they    had   been    riding   in .  their 
proper  places.    The  principle  involved  in  tho 
authorities  cited  by  appellant  c^n  have  no 
application  here.     In  this  ease  the  plaintiff 
was  riding  on  the  train  under  the  terms  of 
a  stock  contract  which  contained  no  provision 
requiring  him  to  ride  in  the  caboose,  nor  any 
prohibition  against  his  riding  in   the  stock 
car.    Under  the  terms  of  the  contraet  it  was 
the  duty  of  the  plaintiff  to  "feed,  water,  and 
attend  the  (horses)   at  his  own  expense  and 
risk     .     .     .    while  on  board  ears.     .     .     ." 
Under  the  terms  of  the  contract,  therefore, 
it  was  clearly  contemplated,  and  the  intention 
of  the  parties,  that  the  plaintiff  should  do 
whatever  was  reasonably  necessary  to  attend 
his  horses  while  on  board  cars.    The  duty  to 
"feed,  water,  and  attend"  the  'horses  was  bv 
the  express  terms  of  the  contract  placed  upon 
him.    This  necessarily  implied  that  he  was  to 
be  given    a  reasonable   opportunity   to    dis- 
charge this  duty.    And  "it  follows  that  if  it 
was  necessary,  or  if  reasonable  prudence  re- 
quired, that    .    .     .     [plaintiff  go  into  and] 
remain  in  the  car    .    .    .     [to]  take  care  of 
.     .    .     [his  horses]  a0  claimed  by  him,  then 
he  was  rightfully  there  at  the  time  of  the 
accident.*'    Kloppenburg  v.-  Minneapolis,  etc. 
R.  Co.  128  Minn.  173,  143  N.  W.  322.     The 
question   is,  whether  the  plaintiff  in   going 
into,  and  remaining  in,  the  stock  car,  and 
being  there  in  the  place  and  position   [4S2] 
he  was  at  the  time  of  the  accident,  exercised 
the  ordinary  care  and  prudence  natural  to  a 
prudent  man,  under  all  of  the  circumstances. 
Unless  the  court  could  say  from  the  con- 
ceded facts  or  undisputed  evidence  that  ordi- 
narily intelligent,  reasonable,  and  fair-mind- 
ed men  would  not  and  ought  not  to  believe 
that  plaintiff  was   acting  as  an  ordinarily 
prudent  person  would  have  acted  under  the 
circumstances,  then  it  was  the  duty  of  the 
court  to   submit  this  question  to  the  jury. 
"The  law  can  only  define  the  duty  of  indi- 
viduals under  given  circumstances.     The  ex- 
istence of  the  circumstances  is  a  question  of 


fact  for  the  jury."  Dufour  v.  Central  Pae. 
R.  Ck).  67  Cal.  319,  7  Pac.  7l8«.  "Where  the 
circumstances  are  such  that  men  of  ordinary 
prudence  and  discretion  might  differ  as  to  the 
character  of  the  act  under  the  circumstances 
of  the  case,  the  question  is  one  of  fact,  and 
an  appellate  court  should  not  be  called  upon 
to  review  the  finding  of  a  jury."  Thurber  v. 
Harlem  Bridge,  etc.  R.  Co.  60  N.  Y.  331; 
Hays  V.  Miller,  70  N.  Y.  112,  117. 

The  question  of  contributory  negligence 
should  always  be  submitted  to  the  jury,  un- 
less no  reoovery  could  be  had  upon  any  view 
that  could  properly  be  taken  of  the  facts 
which  the  evidence  tends  to  establish. 
"Where  the  evvidenee  is  such  that  different 
minds  may  reasonably  draw  different  eonclu- 
sions  as  to  contributory  negligenee,  the  ques- 
tion is  for  the  jury."  29  Cyc.  631.  "If  the 
facta  are  such  that  but  one  conclusion  can 
reasonably  be  d^rawn  from  them,  it  is  the 
province  of  the  court  to  determine  that  con- 
clusion. But  if  different  minds  ttay  reason- 
ably reach  different  conclusions  from  them, 
the  parties  are  entitled  to  have  the  question 
determined  by  the  jury."  Whitsett  v.  Chi« 
cago,  etc.  R.  Co.  67  la.  150,  25  N.  W.  104. 
W^hen  the  evidence  in  regard  to  the  contribu- 
tory negligence  is  conflicting,  or  so  uncertain 
that  different  minds  might  reasonably  draw 
different  conclusions,  either  as  to  the  facts 
or  the  deductions  to  be  drawn  from  the  facts, 
then  such  question  is  properly  submitted  to 
the  jury.  See  29  Cyc.  631;  Thomp.  Neg. 
§§  425,  427;  Carr  v.  Minneapolis,  etc.  B.  Co. 
16  N.  a  217,  112  N.  W.  972;  Kunkel  v.  Min- 
neapolis,  etc.  R.  Co.  18  N.  D.  367,  121  N.  W. 
830;  Jackson  v.  Grand  Forks,  24  N.  D.  601, 
45  L.R.A.(N.S.)  75,  140  N.  W.  718;  Rober 
V.  Northern. Pac.  R.  Co.  26  N.  D.  394,  142 
N.  W.  22;  Farmers'  Mercantile  Go.  v.  North- 
ern Pac.  R.  Co.  27  N.  D.  302,  146  N.  W.  650. 
What  is  ordinary  care  and  prudence  [483] 
must  necessarily  depend  upon  all  the  circum- 
stances of  the  transaction  under  considera- 
tion. 

"In  the  ordinary  transactions  of  life  all 
men  are  required  at  times  to  assume  some 
risks,  and  to  confront  dangers  that  are  inci* 
dent  to  their  several  vocations.  What  an 
active  and  experienced  man  may  sometimes 
have  occasion  to  do,  and  may  da  without 
being  guilty  of  culpable  negligence,  another 
decrepit  or  inexperienced  person  raiglit  not  do 
without  being  guilty  of  gross  carelessness. 
The  quality  of  every  aet  should  be  judged 
by  its  environment.  The  fact  tbmt  a  man 
assumes  a  dangerous  position,  or  incurs  a 
risk,  is  not  always  conclusive  evidence  of 
negligence.  Circumstances  may  have  justi- 
fied the  assumption  of  the  particular  risk. 
A  man  is  guilty  of  eulpable  negligence  when 
he  does  or  omits  to  do  an  act  that  an  ordi- 
narily prudent  person  in  the  same  situation. 
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and  with  equal  experience,  would  not  have 
done  or  omitted  to  do;  or  when  he  volun- 
tarily exposes  himself  to  a  danger,  which 
there  was  no  occasion  to  incur  in  the  proper 
discharge  of  his  duties."  Chicago,  etc.  R. 
Co.  V.  Carpenter,  5  C.  C.  A.  651,  554,  12 
U.  S.  App.  392,  50  Fed.  451,  7  Am.  Neg.  Cas. 
486.  *'ln  concluding  by  their  general  verdict 
that  the  appellee  was  not  guilty  of  negligence 
contributing  to  his  injury  in  riding  in  the 
stock  car,  instead  of  the  caboose,  the  jury 
had  the  right  to  take  into  consideration,  wjth 
the  other  facts  and  circumstances  surround' 
ing  him  at  the  tine,  the  location  of  the  car 
in  the  train,  its  distance  from  the  eaboosp, 
and  the  duties  required  of  the  shipper  by  the 
shipping  contract  with  reference  to  caring  for 
the  stock.  He  was  not  knowingly  violating 
any  rule  of  the  carrier  by  riding  in  the  stock 
car,  and,  taking  the  conduct  of  the  employees 
in  charge  of  the  train  in  permitting  him  to 
ride  there,  together  with  the  responsibility 
placed  upon  him  by  the  contract  itself  as  the 
shipper  of  the  stock,  and  the  particulars  in' 
which  the  carrier,  by  the  contract,  Imd  re- 
leased itself  from  liabilitv,  it  cannot  be  siaid 
that  appellee  had  no  right  to  act  upon  tho 
belief  that  he  was  riding  in  a  proper  place 
on  the  train  while  in  the  car  with  the  stock.'* 
Lake  Shore,  etc.  R.  Co.  v.  Teeters  (Ind.)  74 
N'.  E.  1014,  1051.  See  also  29  Cyc.  641;  Hill 
▼.  Union  Electric  Light,  etc.  Co.  260  Mo.  43, 
169  8.  W.  345.  85«. 

The  plaintiff  in  the  case  at  bar  went  into 
the  car  containing  the  horses,  concededly  for 
the  purpose  of  doing  that  which  it  was  hia 
dnty  to  do.  The  necessity  of  going  into  the 
car  in  the  first  instance  is  not  in  dispute. 
[484]  The  brakemftn,  one  of  the  employees  of 
the  defendant  hi  charge  of  the  train,  at  t'lc 
request  of  the  conductor,  accompanied  the 
plaintiff  into  the  car  for  the  purpose  of  as- 
sisting itt  raising  the  horses.  The  conductor 
in  charge  of  the  train  therefore  had  actual 
knowledge  of  the  fact  that  plaintiff  was"  in 
the  car  in  question,  and  at  the  time  the  train 
started  and  at  the  time  of  the  happening  of 
the  accident  neither  the  plaintiff  nor  the 
hrakeman  had  left  the  car.  The  evidence 
shows  without  dispute  that  when  the  train 
started  the  plaintiff  had  not  had  sufficient 
time  to  do  what  was  necessary  to  do  in  order 
to  properly  attend  his  horses,  and  it  was 
while  in  the  discharge  of  that  duty  that  he 
was  injured  by  the  midden  stopping  of  the 
train.  The  undisputed  testimony  shows  that 
•t  the  time  of  the  accident  he  was  standing 
hi  an  upright  position  by  the  side  of  the  car, 
rear  the  door,  while  the  brakeman  was  stand- 
infr  In  the  other  door  holding  on  to  the  door 
jamb.  The  brakoman  saw  and  knew  what 
plaintiff  was  doinp.  The  conductor  knew 
that  he  went  into  the  car.  Tlic  accident  in 
^eation  was,   according  to  the  tindidputed 
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testimony  of  all  the  witnesses,  occasioned  by 
the  sudden  stopping  of  the  train  owing  to  the 
breaking  apart  of  the  engines.  Two  such 
stops  occurred,  both  due  to  the  same  cause. 
The  second  violent  stop  took  place  shortly 
after  a  similar  occurrence.  The  accident  was 
occasioned  by  the  second  stop.  Both  the  en- 
gineer and  conductor  state  that  there  was 
something  the  matter  with  the  coupling,  and 
the  conductor  gives,  as  his  opinion  for  tlie 
breaking  apart  of  the  engines,  the  difference 
in  the  size  of  the  drive  wheels  of  the  two 
engines.  We  are  satisfied  that,  under  the 
evidence  in  this  case,  it  cannot  be  held  as  a 
matter  of  law  that  plaintiff  was  guilty  of 
contributory  negligence,  but  that  this  was  a 
question  of  fact,  and  properly  submitted  to 
the  jury.  Rloppenburg  v.  Minneapolis,  etc. 
R.  Co.  123  Minn.  173,  143  N.  W.  322;  St. 
Louis,  etc.  R.  Co.  v.  Kerns,  41  Okla.  167,  136 
Pac.  169;  EVansville,  etc.  R.  Co.  v.  Mills,  37 
Ind.  App.  698,  77  N.  E.  608;  Lake  Shore, 
etc.  R.  Co.  V.  Teeters  (Ind.)  74  N.  E.  1014, 
166  Ind.  335,  5  L.R.A.(N.S.)  425,  77  N.  E. 
699,  20  Am.  Neg.  Rep.  309;  Pittsburgh,  etc. 
R.  Co.  V.  Brown,  178  Ind.  11,  97  K.  E.  145, 
98  N.  E.  625;  Southern  R.  Co.  v.  Roach,  38 
7nd.  App.  211,  78  N.  E.  201;  Missouri,  etc. 
R.  Co.  V.  Avis,  41  Tex,  Civ.  App.  72,  91  f^. 
W.  877;  Texas,  etc.  R.  Co.  v.  Adams,  32 
Tox.  Civ.  App.  112,  72  S.  W.  81;  Pennsyl- 
vania  R.  Co.  v.  McCloskey,  23  Pa.  St.  526, 
12  Am.  Neg.  Cas.  548;  [485]  T^wson  v.  Chi- 
cago, e^c.  R.  Co.  64  Wis.  447,  64  Am.  Rep. 
634,  24  N.  W.  618;  Florida  R.  etc.  Co.  v. 
Wel>ster,  25  Ela.  394,  5  So.  714;  Illinois  Cent 
R.  Co.  V.  Beebe,  174  III.  13,  43  L.R.A.  210, 
66  Am.  St.  Rep.  268,  50  N.  E.  1019;  Harvey 
v:  Dfeep  River  Logging  Co.  49  Ore.  683,  12 
L.R.A. (N.S.)  131,  90  Pac.  601;  Lake  Shore, 
etc.  R.  Co.  V.  Brown,  123  III.  162,  5  Am.  St. 
Rep.  510,  14  N.  E.  197;  Chicago,  etc.  R.  Co 
V.  Carpenter,  3  C.  C.  A.  551,  12  U.  S.  App. 
392,  66  Fed.  461,  7  Am.  Neg.  Cas.  486:  Chi- 
cago,  etc.  R.  Co.  v.  Lee,  34  C.  C.  A.  365,  92 
Fed.  318;  Feldschneider  v.  Chicago,  etc.  R. 
Co.  122  Wis.  423,  99  N.  W.  1034,  16  Am. 
Neg.  Rep.  630. 

The  plaintiif  was  rightfully  upon  the  train 
under  a  personal  contract  with  the  defendant. 
He  was  not  a  trespasser,  a  mere  licensee,  or 
a  free  passenger;  but  a  passenger  for  hire, 
and  entitled  to  protection  as  such.  6  Cyc. 
545:  Lake  Shore,  etc.  R.  Co.  v.  Teeters  (Ind.) 
74  N.  E.  1014,  1018:  Kloppenburg  v.  Min- 
neapolis, etc.  R.  Co.  123  Minn.  173,  143  N. 
W.  322;  Evansville,  etc,  R.  Co.  v.  Mills,  37 
Ind.  App.  598,  77  N.  E.  608.  And  while  it 
is  true  that  plaintiff,  by  traveling  on  a  freight 
train  will  be  deemed  to  have  assumed  the 
inconvenience  and  discomfort,  as  well  as  all 
risks  reasonably  incident  to  the  operation  of 
that  kind  of  a  train,  still  lie  was  and  con- 
tinued to  be  a  passenger,  and  the  obligation 
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ou  the  part  of  the  railway  company  to  exer- 
cise great  care  for  hia  safety  remained  in  full 
elTeet.  The  plaintifT  assumed  those  risks,  and 
those  risks  only,  reasonably  incident  to  the 
mode  of  transportation  utilized,  hut  not  those 
risks  and  dangers  produced  by  unnecessary 
and  unusual  occurrences  not  incident  to  the 
proper  handling  of  a  freight  txain.  In  Chi- 
cago, etc.  R.  Co.  Y.  Lee,  34  C,  C.  A.  365,  368, 
02  Fed.  3] 8,  the  court  said;  "The  agreement 
of  carriage  is  nothing,  after  all,  but  a  con- 
tract, and  a  railroad  company  may  lawfully 
stipulate  to  carry  a  passenger  in  a  baggage 
car,  in  an  express  car,  a  stock  car,  or  on  a 
freight  train  generally.  If  it  makes  such  a 
contract,  it  is  required  to  exercise  ordinary 
care  in  the  performance  of  it."  Cyc,  states 
the  law  on  this  subject  as  follows:  "In  the 
operation  of  freight  trains,  however,  some- 
what greater  peril  is  involved  to  passengers 
riding  thereon  than  is  involved  in  the  opera- 
tion of  passenger  trains.  Nevertheless,  the 
rule  of  liability,  that  is,  the  requirement  as 
to  the  exercise  of  a  high  degree  of  care  and 
foresight,  is  the  same.  The  passenger  by 
assuming  to  ride  by  this  means  of  convey- 
ance does  not  relieve  the  [486]  carrier  from 
the  obligation  to  exercise  great  care  for  his 
safety.  And  a  passenger  properly  allowed  to 
ride  in  a  place  of  danger  is  entitled  to  that 
degree  of  care  which  corresponds  to  the  dan- 
ger to  which  he  is  exposed."  6  Cyc.  594. 
.Viid  the  supreme  court  of  Minnesota  in  the 
ease  of  Kloppenburg  v.  Minneapolis,  etc.  R. 
Co.  123  Minn.  173,  143  N,  W.  322,  said: 
"While  in  the  car  he  must  be  deemed  to  have 
assumed  all  risks  reasonably  incident  to  such 
carriage,  but  not  those  resulting  from  un- 
necessary and  extraordinary  occurrences  in- 
volving dangers  not  incident  to  the  proper 
handling  of  that  kind  of  train." 

It  is  next  asserted  that  the  court  commit- 
ted two  errors  in  its  instructions  to  tlie  jury : 

(1)  By  failing  to  define  "proximate  cause;" 

(2)  by  instructing  the  jury  as  follows:  "But 
the  burden  of  proof  is  upon  the  defendant  to 
prove  by  a  fair  preponderance  of  all  the  evi- 
dence that  the  plaintifT  was  guilty  of  con- 
tributory negligence."  The  remainder  of  the 
instructions  are  not  challenged. 

The  court's  instructions  to  the  jury  were 
in  writing.  Defendant  made  no  request  for 
an  additional  instruction  defining  the  term 
"proximate  cause."  The  court  in  its  instruc- 
tions outlined  the  issues  of  facts  to  be  de- 
tormined  by  the  jury,  and  concededly  gave 
correct  definitions  of  "negligence"  and  "con- 
tributory negligence,";  and  clearly  informed 
the  jury  what  it  must  find  in  order  to  entitle 
plaintiff  to  a  recovery,  as  well  as  what  con- 
stituted such  contributx>ry  negligence  as 
would  bar  his  right  of  recovery.  The  court's 
instructions  upon  these  features  of  the  case 
are  not  questioned,  but   are  conceded   to  be 


correct.  There  waa  no  dispute  or  conflict  in 
the  evidence  as  to  the  cause  of  the  accident. 
The  testimony  all  showed  that  it  was  caused 
by  the  sudden  or  violent  stopping  of  the 
train;  and  that  this  in  turn  waa  occasioned 
by  the  breaking  apart  of  the  engines.  Did 
this  occur  through  the  n^ligence  of  the  de- 
fendant? Was  plaintiff  guilty  of  contribu- 
tory negligence?  Did  plaintiff  suffer  any  in- 
jury? If  so,  were  the  injuries  caused  by  the 
uegligence  of  defendant?  And,  if  plaintifT  is 
free  from  contributory  negligence,  what 
amount  of  money  will  compensate  plaintiff 
for  the  injuries  he  received,  if  any?  These 
questions  were  fully  submitted  to  the  jury 
under  appropriate  instructions.  It  is  difii- 
cult  to  see  how,  under  the  evidence  in  this 
case,  any  prejudice  could  result  from  the 
omission  to  define  "proximate  cause"  in  the 
charge  to  the  jury.  No  error  was  committed 
by  such  omission,  in  [487J  absence  of  a  re- 
quest for  such  instruction.  Miller  v.  Boone 
County,  95  la.  5,  63  N.  W.  352;  Burk  v. 
Creamery  Package  Mfg.  Co.  126  la.  730,  106 
Am.  St.  Rep.  377,  102  N.  W.  793,  18  Am. 
Neg.  Rep.  62;  Louisville  v.  Hart,  143  Ky. 
171,  35  L.R.A.(N.S.)  207,  136  S.  W.  212. 
See  also  11  Enc.  PI.  &  Pr.  217;  Thomp. 
Trials,  2d  ed.  §  2341;  29  Cyc.  661. 

Nor  do  we  find  any  merit  in  the  second 
objection  to  the  instructions.  Appellant's 
objection  to  this  instruction  is  stat^  in  its 
brief  as  follows:  "The  instruction  standing 
alone  without  explanation  is  not  good  law. 
No  explanation  of  the  limitation  or  applica- 
tion of  the  rule  was  attempted.  Hence  the 
jury  must  have  understood  that,  before  the 
defendant  could  recover,  the  defendant  must 
prove  by  a  fair  preponderance  of  the  evideaoe 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  no  matter  whether  or  not  plain- 
tifT had  established  that  the  defendant  was 
guilty  of  any  .specific  act  of  negligence  proxi- 
mately causing  plaintiff's  alleged  injuries, 
and  without  reference  to  whether  or  not  the 
testimony  of  the  plaintiff  disclosed  contribu- 
tory negligence."  No  authority  is  cited,  and 
no  further  argument  presented  in  support  of 
this  assignment  of  error.  The  instrument 
complained  of  is  not  even  a  complete  para- 
graph of  the  charge.  The  entire  paragraph 
reads  as  follows:  "The  burden  of  proof  is 
upon  the  plaintiff  to  prove  by  a  fair  prepon- 
derance of  all  the  evidence,  the  allegations 
of  his  complaint,  that  is,  by  the  greater 
weight  of  all  the  evidence  in  the  case;  but 
the  burden  of  proof  is  upon  the  defendant 
to  prove  by  a  fair  preponderance  of  all  the 
evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence."  Immediately  following 
the  foregoing,  the  court  further  instructed 
the  jury:  "The  plaintiff  claims  that  his  in- 
juries were  sustained  by  reason  of  the  n^li- 
gence  of  the  defendant.    It  is  for  the  jury  to 
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decide  from  all  the  evidence  in  the  case 
\rhetiier  the  defendant  was  negligent  at  tlie 
time  of  the  injury,  and  whether  the  negli- 
gence of  the  defendant  was  the  proximate 
cause  of  the  injury."  The  court  thereupon 
defined  the  term  "negligence,"  and  after  de- 
fining such  term  instructed  the  jury  as  fol- 
lows: *'The  defendant  in  this  case  claims 
that  the  plaintiff  at  the  time  of  the  injury 
wu  guilt}^  of  contributory  negligence,  and 
that  such  contributory  negligence  was  the 
proximate  cause  of  his  injury.  Should  the 
jury  find  that  he  was  guilty  of  contributory 
n^ligence,  tben  you  should  find  for  the  de- 
fendant for  a  dismissal  of  this  action."  The 
[488]  court  then  carefully  defined  "contribu- 
tory negligence/'  and  prescribed  the  rules  to 
be  applied  by  the  jury  in  determining  whether 
the  plaintiff  in  this  case  was  guilty  of  con- 
tributory netgligence;  and  then  further  in- 
strupted  the  jury  as  follows:  "And  if  plain- 
tiflTs  act  at  the  time  of  the  injury  was  con- 
tributory negligence  when  measured  by  these 
rules,  then  you  should  find  for  the  de- 
fendant." 

Xo  rule  is  better  settled  than  that  the 
court's  instructions  naust  be  considered  as  a 
7ikole.  "The  charge  is  entitled  to  a  reason- 
•hie  inierpretatUm.  It  is  cotiatrued  as  a 
KkolCf  in  the  same  connected  way  in  which 
it  was  given,  upon  the  presumption  that  the 
jury  did  not  overlook  any  portion,  but  gave 
due  weight  to  it  as  a  whole;  and  this  ia  so, 
although  it  consists  of  clause:^  originating 
vith  different  counsel  and  applicable  to  dif- 
ferent phases  of  the  evidence.  If,  when  so 
construed,  it  presents  the  law  fairly  and  cor- 
rectly to  the  jury,  in  a  manner  not  calculated 
to  mislead  them,  it  will  afford  no  ground  for 
reversing  the  judgment,  although  some  of  ita 
^'xpressions,  if  standing  alone,  might  be  re- 
garded as  erroneous;  or  because  there  may 
^Mf  an  apparent  conflict  between  isolated  sen- 
tences; or  because  its  parts  may  be  in  some 
respects  slightly  repugnant  to  each  other,  or 
because  sonae  one  of  them  taken  abstractlv, 
may  have  been  erroneous."  Thomp.  Trials, 
H  2407.  See  also  38  Cyc.  3778;  Gagnier  v. 
Fargo,  12  N.  D.  219,  98  N.  W.  841 :  Wyldea 
V.  Patterson,  31  N.  D.  282,  153  K.  W.  030. 

The  charge,  construed  as  a  whole,  se<>ma  to 
fairly  submit  the  issues  in  the  case  to  the 
jury.  The  objection  urge<l  that  the  instruc- 
tion complained  of  in  effect  made  it  incum- 
bent upon  the  plaintiff  to  disprove  plaintiff's 
case,  and  eliminated  plaintiff's  testimony 
from  the  jury's  consideration  in"  determina- 
tion of  the  question  of  contributory  negli- 
gence, is  wholly  without  merit.  The  court 
expressly  stated  that  the  defendant  was  re- 
<iuired  to  prove  contributory  negligence  only 
"by  a  fair  preponderance  of  all  the  evidence.'^ 
Can  it  be  said  that  this  limited  the  jury  to 
a  consideration  of  defendant's  evidence  only  ? 


This  contention  is  untenable.  The  jury's  at- 
tention was  directed  to  all  the  evidence.  In 
the  case  of  Evansville,  etc.  R.  Co.  v.  Mills, 
37  Ind.  App.  598,  77  N.  E.  608,  612,  when' 
an  instruction  relative  to  the  same  matter 
was  under  consideration,  and  where  the  court 
failed  to  instruct  the  jury  in  so  many  words 
that  "all  the  evidence"  must  be  considered, 
the  court  in  disposing  of  the  same  contention 
which  is  made  by  appellant  in  this  case,  said: 
"It  [489]  would  be  imputing  dense  ignorance 
to  the  jurors  to  say  that  they  must  have 
understood  that  by  the  expressions,  *from  a 
preponderance  of  the  evidence,'  and  'from  the 
evidence  in  the  case,*  the  court  meant  less 
than  all  the  evidence  upon  the  subject  of 
contributory  negligence,  regardless  of  its 
source."  See  also  Missouri  R.  Co.  v.  Milam, 
20  Tex.  Civ.  App.  688,  50  S.  W.  417;  and 
Mqjbile,  etc.  R.  Co.  v.  Bromberg,  141  Ala.  258, 

37  So.  396,  402. 

Even  though  the  instruction  complained  of 
was  not  entirely  perfect,  this  would  not  neces- 
sarily constitute  reversible  error,  unless  it 
further  appears  that  the  jury  were  misled 
tliereby.  For  "courts  of  error  do  not  sit  to 
decide  moot  questions,  but  to  redress  real 
grievances.  It  is  therefore  a  rule  of  nearly 
all  the  courts,  that  no  judgment  will  be 
reversed  on  account  of  the  giving  of  erro- 
neous instructions,  unless  it  appear  probable 
that  the  jury  were  misled  by  them."  Thomp. 
Trials,  §  2401.  The  defendant  made  no  re- 
quest for  any  further  or  additional  instruc- 
tion, and  it  is  difficult  to  see  how  at  this 
time  it  can  be  heard  to  say  that  the  court 
should  have  further  explained  or  qualified 
the  instruction  in  question.  Where  an  in- 
struction is  correct  as  far  as  it  goes,  error 
cannot  be  assigned  on  the  ground  that  it  was 
not  sufficiently  full  and  explicit,  unless  re-, 
quest  is  made  for  more  specific  and  com- 
prehensive instruction.  11  Enc.  PI.  &  Pr. 
217;   Thomp.  Trials,  2d  ed.   §§   2341,  2306; 

38  Cyc.  1693;  Nokken  v.  Avery  Mfg.  Co. 
11  N.  D.  399,  92  N.  W.  487;  Carr  v.  Minne- 
apolis, etc.  R.  Co.  16  N.  D.  217,  112  N.  VV. 
972;  Landis  v.  Fyles,  18  N.  D.  590,  120  N. 
W.  566;  State  v.  Banik,  21  K.  B.  417,  131 
N.  W.  262;  Zilke  v.  Johnson,  22  N.  D.  75, 
132  N.  W.  640,  Ann.  Cas.  1013E  1005. 

Defendant  also  insists  that  a  ne^  trial 
should  have  been  granted  on  the  ground  of 
newly  discovered  evidence.  Upon  the  trial 
a  brother  of  the  defendant  testified  that  he 
was  present  and  saw  the  accident  and  as- 
sisted in  raising  the  horse  which  fell  on 
plaintiff.  The  presence  of  this  brother  upon 
this  train  was  denied  by  the  conductor  and 
brakeman,  who  testified  for  the  defendant. 
The  testimony  of  both  the  brakeman  and  the 
plaintiff  showed  that  an  emigrant  was  pres- 
ent at  the  time  of  the  accident,  and  assisted 
in  raising  the  horses  which  had  fallen  down 
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in  plaintiff's  car  at  the  first  stop.  The  pro- 
posed new  testimony  is  that  of  the  Tarious 
conductors  who  handled  the  train  on  which 
plaintiff  was  riding  between  St.  Cloudy  Minne- 
sota, and  Minot,  North  Dakota,  their  [4901 
proposed  testimony  being  to  the  effect  that 
each  conductor  was  required  to  make  a  report 
of  all  persons  riding  on  their  train,  and, 
that,  with  the  exception  of  a  short  distance 
between  Minnesota  transfer  and  BamesTille, 
Minnesota,  no  person  rode  upon  such  train 
except  persons  holding  stock  contracts. 

The  proposed  testimony  of  Ole  Anderson, 
in  certain  particulars,  contradicts  the  tes- 
timony of  the  plaintiff,  but  in  other  particu- 
lars it  also  squarely  contradicts  the  testi- 
mony of  the  brakeman.  Anderson's  proposed 
testimony  is  further  to  the  effect  that  he  does 
not  remember  seeing  any  other  person  in  the 
car  at  the  time  of  the  accident  except  the 
plaintiff  and  the  brakeman;  and  "that  his 
best  recollection  is  that  only  the  plaintiff, 
the  brakeman,  and  he  [Anderson]  were  the 
only  persons  who  assisted  in  raising  tlu* 
horses.  It  will  be  observed  that  the  purpose 
of  tlie  proposed  newly  discovered  evidence  is 
largely  to  impeach  the  testimony  of  D.  F. 
McGregor  by  showing  that  he  was  not  on  the 
train  at  the  time  of  the  accident.  The  wit- 
ness McGregor,  however,  did  not  testify  that 
he  rode  in  the  caboose,  but  on  the  contrary 
his  testimony  was  rather  to  the  effect  that  he 
rode  in  the  car  in  which  the  horses  were  con- 
tained. And  the  brakeman  testified  that 
there  was  ample  hiding  room  in  which  a  man 
could  have  been  concealed  in  the  car. 

Under  tlie  laws  of  this  state  a  new  tr'ral 
may  be  granted  for  "newly  discovered  evi- 
dence material  to  the  party  making  the  ap- 
plication, which  he  could  not  with  reasonable 
diligence  have  discovered  and  produced  at  the 
trial."  Compiled  Laws,  §§  7660,  1913.  The 
exercise  of  reasonable  diligence,  therefore,  is 
an  express  requirement  of  the  statute. 

The  only  showing  of  diligence  is  the  affida- 
vit of  one  of  the  attorneys  for  the  defendant, 
to  the  effect  that  he  has  been  such  attorney 
ever  since  the  commencement  of  the  action. 
"That  the  claim  department  of  the  defendant 
under  the  direction  of  this  affiant  made  a 
thorough  investigation  of  the  facts  and  cir- 
cumstances surrounding  the  alleged  injury 
of  plaintiff  at  the  time,  place,  and  manner 
set  out  in  the  complaint,  and  made  a  report 
in  writing  to  this  affiant,  and  took  statements 
in  writing  from  all  persons  that  could  be 
found  at  the  time  of  such  investigation,  who 
knew  anything  about  the  facts  or  circum- 
stances relating  to  the  alleged  injury  of  the 
plaintiff,  and  such  written  statements  were 
delivered  to  affiant  before  the  trial  of  the 
above-entitled  action.  .  .  .  That  said  re- 
port and  none  of  said  written  statements  so 
taken  in  the  investigation  [4911  of  said  cas6 


disclosed  the  name  of  the  person  present 
(being  an  emigrant)  with  the  plaintiff  in 
the  car  at  the  time  of  the  alleged  injury 
nor  his  whereabouts,  although  said  report 
did  disclose  that  such  a  person  was  present, 
and  that  under  affiant's  direction  said  claim 
department  of  the  defendant  made  diligent 
efforts  to  ascertain  the  name  and  where- 
abouts of  said  emigrant  so  present  at  the  tine 
of  said  accident,  and  made  inquiries  of  varions 
parties  likely  to  know,  but  up  to  the  time  of 
trial  was  wholly  unable  to  ascertain  the 
name  of  said  emigrant  or  his  whereabout. 
That  the  defendant,  for  the  first  time  upon 
the  trial  of  his  action,  learned,  through  the 
testimony  of  the  plaintiff  herein,  that  the 
name  of  said  emigrant,  so  present  as  afore- 
said, was  Ole  Anderson,  and  subsequent  to 
the  trial  herein  located  him  in  the  state  of 
North  Dakota."  The  affidavit  further  states 
that  the  report  and  written  statements  did 
not  disclose  that  D.  McGregor  was  present 
at  the  accident  or  upon  the  train.  The  affi- 
davit of  Ole  Anderson  tendered  in  support 
of  the  motion  for  new  trial  shows  that  he  is 
a  resident  of  Mayville,  North  Dakota,  hav- 
ing lived  there  for  twenty-eight  years,  and  is 
engaged  in  the  business  of  buying,  selling 
and  shipping  horses,  and  has  been  so  engaged 
for  a  number  of  years.  That  he  shipped  a 
carload  of  horses  from  Mayville  to  WiUistoii, 
North  Dakota,  and  was  in  charge  of  such 
shipment  at  the  time  of  the  accident.  The 
testimony  of  the  conductor  in  charge  of  the 
train  at  the  time  of  the  accident  shows  that 
there  were  only  five  or  six  persons  riding  on 
the  train  at  the  time  of  the  accident.  The 
affidavits  of  the  conductor  and  the  auditor 
tendered  in  support  of  the  motion  f6r  new 
trial  show  that  all  such  persons  were  riding 
on  stock  contracts.  The  stock  contract  of  the 
defendant  in  evidence  in  tliis  case  shows  that 
such  agreement  contains  the  name  of  the 
shipper,  a  description  of  the  shipment,  sta- 
'  tion  where  shipped,  and  the  place,  of  destina- 
tion, and  is  signed  by  the  shipper.  This 
action  was  commenced  June  2,  1913,  and  was 
not  tried  until  December  3,  1913.  Hence, 
the  defendant  had  a  period  of  siz  months  in 
which  to  obtain  the  necessary  wMtnesses,  and 
during  all  of  this  time  it  must  have  had  in 
its  possession  the  stock  contract  contain in;^ 
the  name  and  address  and  signature  of  Ole 
Anderson,  the   witness   in  question. 

What  person  made  the  thorough  investiga- 
tion for  the  claim  department?  What  did 
he  do  in  making  his  inventigation?  Why 
did  he  fail  to  locate  Ole  Anderson?  Tliese 
questions  are  not  answered  or  explained. 
[492]  The  mere  assertion  of  diligence  con- 
tained in  the  affidavit  of  defendant's  attor- 
ney is  at  the  best  a  mere  conclusion.  It  is 
not  contended  that  the  attorney  had  any 
personal  knowledge  of  what  was  done. 
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"The  affidavit  presented  to  skow  the  req- 
uisite diUgence  where  a  new  trial  is  sought 
on  the  ^ound  of  newly  discovered  evidence 
must  possess  a  greater  decree  of  certainty 
than  a  pleading.  It  should  negative  every 
circumstance  from  which  negligence  can  be 
inferred.  General  assert  ions  of  diligence  are 
viewed  as  mere  opinions  or  concliisions  of 
law. 

"The  acts  which  were  performed  and  which 
are  supposed  to  constitute  the  diligence  re- 
quired by  law  should  be  specifically  stated 
in  order  that  the  court  may  determine  what 
diligence  was  i|sed."  Spelling,  New  Tr.  4b 
App.  Pr.  §  218. 

The  trial  court  filed  a  memorandum  opin- 
ion with  the  order  denying  a  new  trial,  where- 
in he  says:  "I  am  satisfied  that  the  show- 
ing herein  made  is  insufiicient  to  warrant  the 
granting  of  a  new  trial.  Ist.  For  the  reason 
that  the  evidence  which  defendant  claims  is 
newly  discovered  evidence  would  only  be 
cumulative  so  far  as  Anderson  is  concerned, 
and  the  evidence  as  shown  by  the  other  affi- 
davits would  only  be  in  the  nature  of  im- 
peaching testimony;  2d.  There  does  not  seem 
to  me  to  be  any  probability  of  a  different 
result  in  the  event  a  new  trial  was  granted 
than  has  already  been  reached  in  the  former 
trial.  There  does  not  seem  either  to  have 
been  any  very  diligent  search  made  for  tlie 
witness  Anderson,  and  there  is  a  serious 
question  whether  or  not  sufficient  diligence 
has  been  used  or  shown/' 

It  is  elementary  that  a  motion  for  a  new 
trial  fm  the  ground  of  newly  discovered,  evi- 
dence is  addressed  largely  to  the  sound  judi- 
cial discretion  of  the  trial  court,  and  that  the 
appellate  court  will  not  interfere  imless  it  is 
shown  that  such  discretion  has  been  abused. 
The  law  applicable  to  motions  for  a  new  trial 
on  discretionary  grounds,  both  in  thje  trial 
and  appellate  courts,  was  fully  discussed  by 
this  court  in  two  recent  divisions.  See  Ayl- 
mer  v.  Adams,  30  N.  D.  614,  153  N.  W.  419; 
Statp  V.  Cray,  30  N.  D.  67,  163  N.  W.  425. 

''The  determination  of  this  [diligence], 
a»  well  as  eyery  other  question  relative  to 
this  ground  for  new  trial,  is  addressed  to  the 
discretion  of  the  trial  courts  whose  duty  it 
is  to  take  into  consideration  the  particular 
circumstances  of  each  case,  with  all  its  dis- 
tinct and  varying  phases  and  bearings,  for 
the  purpose  of  ascertaining  what  is  and  [4931 
what  is  not  diligence  within  the  contempla- 
tion of  the  statute;  and  its  conclusion  upon 
the  point  is  so  peculiarly  and  exclusively  an 
exercise  of  discretion,  that  the  appellate 
court  will  never  be  justified  in  interfering 
therewith  unless  the  record  discloses  a  clear 
abuse  of  discretion."  1  Hayne,  New  Tr.  k 
App.  S  92,  p.  433. 

"It  is  to  be  remembered  that  a  wide  dis- 
cretion is  vested  in  the  trial  court  in  deter- 


mining the  weight  to  be  given  to  the  state- 
ments contained  in  affidavits  upon  motion 
for  new  trial.  This  discretion  is  to  be  ex- 
ercised in  determining  the  diligence  shown, 
the  truth  of  the  matters  stated,  and  the  ma- 
teriality and  probability  of  the  effect  of  them, 
if  believed  to  be  true."  People  v.  Weber,  149 
Cal.  325,  86  Pac.  671;  Scanlan  v.  San  Fran- 
cisco, etc.  R.  Co.  128  Cal.  686,  61  Pac.  272. 
and  TIayne,  New  Tr.  k  App.  §§  87,  89. 

"Not  only  must  the  newly  discovered  evi- 
dence be  of  such  a  character,  and  so  present- 
ed, as  to  render  it  probable  that  a  different 
result  will  or  ought  to  follow  a  retrial,  but 
the  question  itself  as  to  whether  the  evidence 
is  of  such  a  character,  and  whether  a  different 
result  i«  probable  or  ought  to  follow,  is  one 
addressed  to  the  discretion  of  the  trial  court, 
and  the  exercise  of  that  discretion  will  not  be 
disturbed  except  in  case  of  a  manifest  abuse." 
1  Hayne,  New  Tr.  &  App.  §  91,  p.  431. 

In  State  v.  Cray,  supra,  this  court  said: 
"The  question  of  whether  or  not  a  new  trial 
ought  to  be  granted  was  primarily  a  question 
for  the  trial  court.  Tlie  function  of  this 
court  on  this  appeal  is  merely  to  review  the 
ruling  of  the  trial  court  on  this  motion,  and 
this  review  is  limited  to  a  determination  of 
the  question  of  whether,  in  denying  a  new 
trial,  the  trial  court  abused  its  discretion, 
and  thereby  effected  an  injustice.  The  dis- 
cretion vested  in  the  trial  court  should  al- 
ways be  exercised  in  the  interest  of  justice. 
The  presumption  is  that  it  was  properly 
exercised.  Even  if  all  the  newly  discovered 
evidence  had  been  offered  and  received  at  the 
trial,  there  would  still  be  ample  evidence  to 
sustain  the  verdict.  The  trial  court,  after 
considering  tl^  newly  discovered  evidence, 
and  weighing  the  same  with  the  evidence  ad- 
duced upon  the  trial,  was  still  of  the  opinion 
that  substantial  justice  had  been  accom- 
plished at  the  former  trial.  There  is  nothing 
to  justify  this  court  in  saying  that  the  trial 
court  erred  in  its  conclusion,  or  abused  its 
discretion  in  so  holding." 

[494]  This  language  is  equally  applicable 
to  the  case  at  bar.  The  judgment  and  ordsr 
appealed  from  must  be  affirmed.  It  ia  so 
ordered. 


NOTE. 

Liability  of  Gaxrier  to  Person  Riding 
on  Drover's  Pass  or  im  Gluirso  ot 
Stock. 

Introductory,  160. 

General  Rule,  160. 

Liability  Considered  with  Reference  to  Mode 
of  Travel,  151. 

Illustrations  as  to  Negligence  and  Contrib- 
utory Negligence,  162. 
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Introductory, 

This  note  is  confined  to  the  recent  cases 
treating  of  the  liability  of  a  carrier  to  a 
person  riding  on  a  drover's  pass  or  in  charge 
of  stock.  The  earlier  cases  dealing  with  this 
subject  are  collected  in  the  notes  to  Hendrick 
Y.  Missouri  Pac.  R.  Co.  6  Ann.  Gas,  793,  and 
Illinois  Cent.  R.  Co.  v.  O'Keefe,  61  Am.  St. 
Rep.  68,  89. 

General  Rule. 

A  person  accompanying  a  shipment  of  live 
stock  as  a  caretaker,  and  riding  on  a  drover's 
pass  or  by  the  consent  of  the  carrier,  is  a 
passenger  for  hire,  and  as  such  the  carrier 
owes  him  the  same  high  degree  of  care  whicli 
it  owes  to  other  passengers.  Norfolk  South- 
ern R.  Co.  V.  Cliatman,  244  U.  S.  276,  37  S.  Ct. 
499,  affirming  222  Fed.  802,  ]38  C.  C.  A.  350; 
Kirkendall  v.  Union  Pac.  R.  Co.  200  Fed.  197, 
118  C.  C.  A.  383;  Chicago,  etc.  R.  Co.  v.  Wil- 
liams, 200  Fed.  207,  118  C.  C.  A.  393;  New 
York,  etc.  Coal,  etc.  R.  Co.  v.  Halstead,  218 
Fed.  455,  133  C.  C.  A.  1;  Wiley  v.  Grand 
Trunk  Ry.  227  Fed.  127;  Tripp  v.  Michigan 
Cent.  R.  Co.  238  Fed.  449,  151  C.  C.  A.  386; 
St.  Louis,  etc.  R.  Co.  v.  Loyd,  105  Ark.  340, 
150  S.  W.  864;  Pennsylvania  Co.  v.  Greso,  102 
III.  App.  252;  Illinois  Cent.  R.  Co.  v.  Roths- 
child, 134  III.  App.  504;  Pittsburgh,  etc.  R. 
Co.  V.  Brown,  178  Ind.  11,  97  N.  E.  146,  98 
N.  E.  626;  Indianapolis  Southern  R.  Co.  v. 
Tucker,  61  Ind.  App.  480,  98  N.  E.  431; 
Richmond  v.  Missouri  Pac.  R.  Co.  162  Mo. 
App.  422,  144  S.  W.  168:  Chorn  v.  Missouri, 
etc.  R.  Co.  168  Mo.  App.  618,  153  S.  W. 
1060;  St.  Louis,  etc.  R.  Co.  v.  Kerns,  41  Okla. 
167,  136  Pac.  169;  Martin  v.  Chicago,  etc. 
R.  Co.  46  Okla.  169,  148  Pac.  711;  Missouri, 
etc.  R.  Co.  V.  Lynn  (Okla)  161  Pac.  1058; 
Hardin  v.  Ft.  Worth,  etc.  R.  Co.  (Tex.)  100 
S.  W.  995.    And  see  the  reported  case. 

"A  person  riding  in  the  caboose  of  a  freight 
train  as  a  caretaker  of  live  stock  carried  in 
such  train  is  a  'passenger,'  and  it  is  the  duty 
of  the  defendant  railroad  company  to  exercise 
to  reward  him  the  highest  reasonable  and 
praetieAble  skill,  care,  and  diligence."  Mis- 
souri, etc.  R.  Co.  V.  Lynn  (Okla.)  161  Pac. 
1058. 

In  Illinois  Cent.  R.  Co.  v.  Rothschild,  134 
111.  App.  504,  the  rule  was  stated  as  follows: 
**One  traveling  by  the  consent  of  a  railroad 
company  upon  a  freight  train  in  charge  of 
cattle,  which  %re  being  transported  for  hire, 
is  a  passenger  for  hire  whether  supplied  with 
a  drover's  pass  or  not.  ...  In  the  ab- 
sence of  any  proof  to  the  contrary,  the  jury 
were  warranted  in  assuming  from  the  fact 
that  the  cattle  were  being  carried,  that  some- 
one had  agreed  to  pay  for  their  transporta- 
tion. In  such  case  the  consideration  for  the 
passage   of   appellee  who  was  in   charge   of 


them  was  the  service  he  rendered  in  caring 
for  them,  or  the  charge  made  against  him  or 
his  employer  for  carrying  the  cattle." 

Even  though  the  shipping  contract  did  not 
expressly  provide  for  the  transportation  of 
a  caretaker  and  the  rules  of  the  company 
prohibited  such  transportation,  it  has  been 
held  that  where  tlie  conductor,  acting  under 
apparent  authority,  permitted  a  caretaker  to 
ride  on  the  train,  the  relation  of  carrier  and 
passenger  arose,  with  its  accompanying  du- 
ties and  liabilities  on  the  part  of  the  car- 
rier. St.  Louis,  etc.  R.  Co.  v.  Nichols,  39 
Okla.  522,  136  Pac.  159.  So  in  Syezelianski 
V.  Chicago,  etc.  R.  Co.  147  Wis.  180,  132  N. 
W.  989,  it  was  held  that  where  a  shipper 
stated  to  the  agent  that  he  wished  to  ride 
in  the  car  with  his  horses  and  was  told  that 
he  miglit  do  so  but  would  have  to  pay  his 
fare,  the  relation  of  carrier  and  passenger 
existed  with  its  incident  duties  and  obliga- 
tions, even  though  the  shipper  had  not  ])ur- 
chased  a  ticket  owing  to  the  temporary  ab- 
sence of  the  agent. 

In  Mississippi,  while  the  rule  that  a  care- 
taker accompanying  a  shipment  of  live  stock 
is  a  passenger  is  adhered  to,  the  degree  of 
care  owed  him  is  fixed  bv  statute  (sec.  4054, 
Code  1906)  which  provides  in  part  as  follows: 
**For  injury  to  any  passenger  upon  any  freight 
train  not  being  intended  for  both  pasaenger.s 
and  freight,  the  company  shall  not  be  liable, 
except  for  the  gross  negligence  or  carelessness 
of  its  scrvantH.*'  Louisville,  etc.  R.  Co.  v. 
Winn,  107  Miss.  755,  66  So.  201. 

In  Riley  v.  Cliicago,  etc.  R.  Co.  78  Neb. 
748,  111  N.  W.  847,  it  was  held  that  a  care- 
taker accompanying  a  shipment  of  stock  was 
not  a  passenger  within  the  meaning  of  the 
statute  (sec.  10039,  Cobby*s  Ann.  Stat.  1903) 
fixing  the  liability  of  carriers  to  ordinary 
passengers,  but  that  he  was  entitled  to  the 
highest  degree  of  care  consistent  with  the 
different  conditions  arising  from  the  different 
mode  of  transportation.  And  in  Otto  v.  Chi- 
cago, etc.  R,  Co.  87  Neb.  503,  127  N.  W.  857, 
138  Am.  St.  Rep.  496,  31  L.R.A.(N.S.)  632, 
though  the  statute  construed  in  Riley  v, 
Chicago,  etc.  R.  Co.  supra,  was  not  mentioned, 
the  court  stated  the  rule  as  follows:  '*The 
plaintifl'  was  a  passenger  being  transported 
on  the  defendant's  freight  train,  and  as  such 
-vtas  entitled  to  the  highest  degree  of  care  and 
protection  from  defendant's  agents  and  serv- 
ants consistent  with  the  proper  operation  of 
its  train  and  that  method  of  transportation." 

But  where  it  appeared  that  on  insning  the 
bill  of  lading  the  shipper  stated,  in  ansAver  to 
a  question  from  the  carrier's  agent,  that  no 
one  would  accompany  the  shipment  as  care- 
taker, it  was  held  that  a  person  who  did  in 
fact  accompany  the  shipment  was  not  a  pas- 
senger and  not  entitled  to  the  same  degree  of 
care  as  was  owed  by  the  carrier  to  a  pasi^en- 
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ger.  Cliicago,  etc.  R.  Co.  v.  Hostetter,  171 
Ind.  465,  84  X.  E.  534.  And  in  Chesapeake, 
etc.  R.  Co.  V.  Collingsworth,  162  Ky.  107, 
153  S.  W.  241,  an  action  for  damages  alleg- 
ing wrongful  ejection  of  a  caretaker  of  stock 
from  a  train,  wherein  it  appeared  that  the 
caretaker  had  no  contract  providing  for  his 
passage  and  he  failed  to  set  up  any  estab- 
lished custom  whereby  caretakers  of  stock 
were  allowed  to  accompany  the  shipment  free 
of  charge,  it  was  held  that  the  relation  of 
passengers  had  not  been  established  and  that 
no  recovery   could   be   had. 

So  where  a  shipper  was  injured  while  rid- 
ing in  a  box  car  with  the  stock  contrary  to 
an  express  provision  of  the  contract  provid- 
ing that  the  shipper  accompanying  the  ship- 
ment should  ride  in  the  caboose  except  when 
the  train  was  not  in  motion,  it  has  been  held 
that  he  could  not  recover  for  injuries  sus- 
tained while  violating  the  contract,  as  he  was 
not  at  that  time  a  passenger.  Scrivner  v. 
Missouri  Pac.  R.  Co.  260  Mo.  421,  169  S.  W. 
83,  wherein  it  was  said:  **It  will  not  do  to 
say  that  a  railroad  company  may  not  impose 
reasonable  restrictions  upon  the  right  to 
ride  upon  its  freight  trains.  Such  company 
has  a  right  to  say,  *You  can  ride  upon  a 
freight  train,  but  if  you  do  so  ride  you  must 
ride  in  the  caboose,  which  has  been  arranged 
for  such  purposes.'  I  do  not  understand  that 
counsel  for  the  plaintifT  seriously  deny  this 
proposition,  but  their  theories  we  take  later. 
Under  this  proposition  we  come  to  a  further 
question.  If  in  violation  of  the  contract  the 
passenger  rides  in  a  more  dangerous  place, 
and  by  reason  of  that  fact,  is  injured,  can  he 
recover?  We  say,  no.  In  this  case  there  is 
no  question  that  the  place  in  which  plaintiff 
was  riding  was  at  least  one  of  the  proximate 
causes  of  his  injury.  In  other  words,  had  he 
lieen  riding  in  the  caboose,  as  demanded  by 
his  contract  of  carriage,  be  would  not  have 
been  injured.  Under  the  facts  shown  there* 
fore  we  must  find  this  as  a  matter  of  law. 
And  as  stated  supra,  we  must  know  that  it 
is  more  hazardous  to  ride  in  a  freight  car 
with  stock  and  goods  than  in  a  caboose  at 
the  end  of  the  train.  ...  In  this  case 
the  undisputed  evidence  shows  that  had 
plaintiff  been  in  the  caboose,  he  would  not 
have  been  hurt,  therefore  there  was  no  ques- 
tion for  the  jury  as  to  whether  the  place  in 
which  he  was  riding  was  one  of  the  proximate 
(^uses  of  his  injuries.  So  taking  the  facts 
thus  far  disclosed,  and  the  contract  of  car- 
riage thus  far  outlined,  the  plaintiff  was 
not  entitled  to  recover.  He  was  not  in  fact 
a  passenger,  because  not  riding  where  his 
<-ontract  said  that  he  should  hide.'' 

Where  it  appeared  that  the  conductor  knew 
that  the  caretaker  was  riding  in  tlie  car  with 
the  stock,  although  it  was  against  the  rules 
of  the  company,  the  conductor's  inaction  was 


held  to  be  equivalent  to  permission  to  ride  in 
the  box  car  and  the  company  was  liable  to 
the  caretaker  as  a  passenger  for  any  injury 
caused  by  its  negligence.  St.  Louis,  etc.  R. 
Go.  v.  Loyd,  105  Ark.  340,  150  S.  W.   864. 

Liability  Considered  with  Reference  to 
Mode  of  Travel. 

While  a  carrier  owes  to  a  person  traveling 
on  a  freight  train  on  a  0tock  pass  or  with  the 
consent  of  the  company  the  same  degree  of 
care  tliat  it  owes  to  other  passengers,  it  is 
well  settled  that  in  determining  the  degree  of 
care  to  be  used  in  such  a  case  due  considera- 
tion must  be  given  to  the  character  of  the 
train,  its  construction,  equipment,  and  use 
as  a  carrier  of  freight.  Thus  in  Missouri)  etc. 
R.  Co.  V.  Lynn  (Okla.)  161  Pac.  1058,  the 
court  stated  the  rule  as  follows:  "The  courts 
recognise  that  persons  traveling  upon  freight 
trains  must  bear  the  inconveniences  and  risks 
arising  from  the  ordinary  operation  of  such 
trains;  that  bumping,  jolting,  lurching,  and 
jerking  is  necessary  and  usual  in  the  liand- 
ling  of  freight  trains,  and  it  is  only  where  the 
injury  is  caused  by  an  extraordinary  or  un- 
usual jar,  jolt,  or  lurch,  due  to  uegUgcjice  in 
the  handling  of  the  train,  that  a  carrier  is 
liable.  ...  If  there  is  evidence  of  an 
unusual  or  extraordinary  jar,  jerk,  or  lurch 
causing  the  injury  of  plaintiff,  an  inference  of 
a  breach  of  duty  arises  which  places  the  bur- 
den upon  the  defendant  to  show  tliat  tlie 
injury  was  the  result  of  an  accident  or  some 
unforeseen  condition,  which  tlie  exerciae  of 
due  skill,  foresight,  or  diligence  .could  not 
have  prevented," 

In  Indianapolis  Southern  R.  Co.  v.  Tticker, 
51  Ind.  App.  480,  98  N.  K.  431,  the  oourt 
said:  ** Where  a  person  becomes  a  pasaenger 
on  a  freight  train,  he  assumes  the  risks  Aod 
inconveniences  necessarily  and  xeaeonably  in- 
cident t«  being  carried  by  the  metliod  whicli 
he  voluntarily  chooses.  It  is,  however,  the 
duty  of  the  railway  eompany,  when  it  under- 
takes to  carry  passengers  on  frcigiit  trains, 
to  exercise  the  highest  degree  of  care  for  their 
safety,  consistent  with  the  usual  and  prac- 
tical operation  of  such  trains,  and  it  is 
responsible  for  any  negligence  which  results 
in  injury  to  a  passenger,  while  being  w  car- 
ried. The,  same  presumptions  arise  in  favor 
of  a  passenger  who  is  Injured  on  a  freight 
train  while  passively  submitting  to  the  regu- 
lations of  tlie  company,  in  respect  to  such 
trains,  as  in  the  case  of  a  passenger  on  any 
other  train.  .  .  •.  Among  the  risks  as- 
sumed by  appellee  as  such  passenger  were 
those  of  the  sudden  bumping  or  jerking  of  the 
cars  in  stopping,  starting  and  switching  in 
the  usual  and  ordinary  way  of  handling 
freight  trains.  But  applying  the  rule  as 
stated  to  the  facts  of  this  complaint,  it  does 
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not  appear  that  the  hazard  necessarily  as- 
sumed by  appellee  included  the  risk  of  hav- 
ing the  car  containing  his  horse,  and  in  which 
lie  was  riding,  ^negligently  and  carelessly, 
violentiv  and  with  great  force*  shoved  and 
pushed  down  the  track  'into  and  against  a 
certain  locomotive  engine'  standing  on  the 
track."  To  the  same  effect  see  the  reported 
case. 

lilustToXionB  aa  to  Negligence  and  Con' 
trihutory  Negligence, 

The  rules  governing  the  determination  of 
negligence  or  contributory  negligence  in  cases 
of  injury  to  a  passenger  on  a  freight  train 
are  generally  applicable  to  injuries  incurred 
by  a  caretaker  traveling  on  the  same  train 
with  a  shipment  of  stock.  In  each  of  the 
following  cases  the  determination  of  the 
question  of  negligence  was  apparently  made 
with  special  reference  to  the  fact  that  the 
passenger  was  traveling  as  a  caretaker  of 
a  shipment  of  stock.  Thus  in  Illinois  Cent. 
R.  Co.  V.  Rothschild,  134  111.  App.  504,  it 
was  said:  "There  was  evidence  tending  to 
show  that  appellee  had  in  his  possession  at 
the  time  he  was  injured  a  document  which 
he  denominated  as  a  *drover's  pass,'  and  that 
after  he  had  retired  to  the  caboose,  the  con- 
ductor in  charge  of  the  train  examined  the 
same  and  made  no  objection  to  appellee's 
continuing  to  ride.  .  .  .  The  proof  that 
appellee  was  a  passenger  for  hire,  that  the 
car  in  which  he  was  riding  collided  with  an- 
other train  of  appellant,  while  appellee  was 
in  the  exercise  of  due  care,  and  that  he  was 
injured  by  reason  of  such  collision,  made  a 
prima -facie  case  of  negligence  on  the  part  of 
Appellant.  .  .  .  The  burden  was  thus  cast 
upon  appellant  to  show  that  the  collision 
was  not  caused  by  a  neglect  of  its  duty  to- 
ward appellee;  that  is,  to  do  all  that  human 
care,  vigilance  and  foresight  can  reasonably 
do  for  his  safety  while  a  passenger,  con- 
sistent with  the  mode  of  conveyance,  the 
practical  operation  of  its  road,  and  the  exer- 
cise of  its  business  as  a  carrier." 

In  Richmond  v.  Missouri  Pac.  R.  Co.  162 
Mo.  App.  422,  144  8.  W.  168,  the  court  while 
recognizing  the  rule  that  a  person  traveling 
on  a  freight  train  as  caretaker  of  live  stock 
assumes  the  risk  of  danger  and  inconvenience 
necessarily  resulting  from  that  mede  of  con- 
veyance but  holding  that  the  particular  facts 
in  the  case  liefore  it  did  not  come  within  the 
rule  said:  *'There  is  no  dispute  about  the 
law  in  such  instances,  but  there  can  be  no 
real  pretense  that  it  had  any  application  to 
the  facts  of  this  case.  Are  we  to  be  told  that 
a  sudden  jar  or  jerk  of  the  car  of  such  tre- 
mendous force  as  to  tear  loose  from  their 
fastenings  the  stanchions  that  had  been 
placed  in  the  car  to  separate  the  goods  from 


the  live  stook,  that  thjrew  the  plaintiff  ten 
feet  from  the  place  where  he  was  standing, 
and  drove  the  car  itself  fifty  or  sixty  feet 
from  its  station,  was  one  of  the  ordinary 
inconveniences  and  dangers  necessarily  at- 
tending the  method  of  transportation  in 
handling  freight  cars?  The  act  was  more 
than  mere  negligence;  it  would  be  better 
characterized  as  an  unjusti/led  assault  and 
battery." 

In  St.  Louis,  etc.  R.  Co.  v.  Kerna,  41  Okla. 
167,  136  Pac.  169,  wherein  it  appeared  that 
a  caretaker  of  stock  was  injured  while  in 
the  car  with  the  stock  and  that  the  contract 
of  shipment  provided  that  he  should  ride 
in  the  caboose  while -the  train  was  in  mo- 
tion, the  court  holding  that  he  was  not  guilty 
of  violating  any  of  the  provisions  of  the  con- 
tract said:  "If  the  contract  required  plain- 
tiff to  feed  and  care  for  the  live  stock  and 
imposed  on  him  the  sole  care,  w^hich  it  does, 
then  it  was  certainly  in  contemplation  of  tlie 
parties  that  he  should  enter  the  car,  and  it  is 
a  matter  of  common  knowledge  that  he  could 
enter  the  car  for  this  purpose  only  when  the 
train  made  stops  at  stations.  Plaintiff  did 
not  have  charge  of  the  movement  of  the 
train  at  any  place,  and  if,  in  the  discharge  of 
an  imposed  duty,  he  was  in  the  car  cariDg 
for  the  horses,  and  the  train  crew,  in  the 
discharge  of  their  duties,  found  it  necessary 
to  have  this  particular  car  in  switching,  it 
certainly  cannot  be  said  that  plaintiff  vio- 
lated any  of  the  provisions  of  his  contract. 
It  is  quite  clear  that  the  horses  had  to  be 
fed  and  cared  for,  and  it  is  equally  clear 
that  the  train  would  not  be  held  at  any 
place  for  this  particular  purpose;  hence  it 
follows  that  in  order  to  perform  a  riglitful 
duty  the  plaintiff  had  a  right  to  be  in  the 
car  at  the  time  and  place  of  the  accident 
complained  of.  The  special  contract  pro- 
vided that  he  should  ride  in  the  caboose  while 
the  train  was  in  motion,  and  that  he  should 
get  off  and  on  said  caboose  only  while  the 
same  was  standing  still.  These  provisions 
emphasized  the  foregoing  contention  that 
from  the  very  nature  of  the  duty  imposed  by 
the  contract  the  plaintiff  was  compelled  to 
enter  the  car,  if  at  all,  when  the  train  was 
standing  still  at  the  station,  and,  he  having 
no  control  of  the  car,  ought  not  to  be  held 
culpable  if  the  train  crew,  without  his 
knowledge  or  consent,  took  the  car  and 
placed  it  on  the  switching  track  where  the 
accident  occurred." 

In  Chorm  v.  Missouri,  etc.  R.  Co.  168  Mo. 
App.  518, 153  S.  W.  1060,  wherein  it  appeared 
that  a  shipper  of  live  stock  accompanying 
the  shipment  was  told  by  the  conductor 
that  in  order  to  take  the  caboose  of  the 
train  to  which  he  was  to  transfer  for  St. 
Louis  he  must  g^  to  a  certain  point  in  the 
vards  and  that  in  doingr  so  he  fell  into  an 
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ung:uarded  pit,  it  was  field  that  the  shipper 

was  not  guilty  of  contributory  negligence 
tmi  that  the  carrier  was  liable  for  its  negli- 
gence. The  court  said:  "Defendant's  ar- 
Ttng«ment  of  things  at  its  yards  at  this 
transfer  point  for  St.  Louis  live  stock  freight, 
vhich  is  always  accompanied  by  persons  in 
eharge,  is  such  that  in  order  to  take  the 
caboose  in  which  these  persons  must  ride,  it 
is  necessary  to  go  over  or  through  the  yards. 
In  this  instance  th9  St.  Louis  train  which 
was  to  convey  the  stock  to  St.  Louis  was 
maoT  hours  late.  This  naturally  caused 
plaintiff  and  his  companion  to  leave  the  car 
and  go  to  the  station.  They  could  not  of 
course  be  expected  to  stand  out  through  a 
winter  night  by  the  car  of  mules.  It  was 
natural  that  the  plaintiff  should  ask  ques- 
tions of  the  defendant's  agent  as  to  the  time 
the  incoming  train  would  arrive,  and  to  re- 
peat these  questions  when  the  prior  answers 
developed  to  be  incorrect.  The  fact  that  the 
caboose  was  not  to  be  stopped  at  the  station 
as  a  passenger  car  should  be,  made  it  neces- 
ary  that  the  yards  should  be  passed  over  to 
M  into  it  at  the  distant  point  it  was  placed. 
There  is  no  good  reason  for  designating 
plaintiff  as  a  trespasser.  He  was  invited 
onto  defendant's  premises  to  transact  busi- 
oess  of  profit  to  it,  and  it  was  its  duty  to  use 
reasonable  eare  to  assure  the  reasonable  safe- 
ty of  thoee  premises.  .  .  .  Plaintiff  was 
justified  in  relying  on  the  statements  and 
directions  of  the  conductor  and  agent  as  to 
uhere  the  caboose  would  be  and  that  it  could 
not  be  taken  at  the  station." 

In  Otto  V.  Chicago,  etc.  R.  Go.  87  Neb.  508, 
127  N.  W.  857,  138  Am.  St.  Rep.  496,  31 
LR.A.(X.S.)  632,  wherein  it  appeared  that 
a  caretaker  in  charge  of  a  shipment  of  live 
stock  stepped  off  a  train  standing  on  a  tres- 
tle and  fell  into  the  stream  below,  it  was  held 
that  since  it  was  known  to  the  conductor 
tbat  the  caretaker  was  sick  and  wished  to 
set  off  at  the  first  opportunity,  it  was  neg- 
ligence not  to  take  some  precaution  against 
bis  effort  to  alight  at  that  place. 

Where  a  person  accompanying  a  shipment 
of  live  stock  is  entitled  to  the  same  degree 
of  care  on  the  part  of  the  company  as  other 
passengers,  whether  riding  in  the  car  with  the 
^tock  instead  of  in  the  caboose,  in  the  absence 
of  any  contract  stipulation  is  a  question  for 
the  jury.  Pittsburgh,  etc.  R.  Co.  v.  Brown, 
178  Ind.  11,  97  :S\  E.  146,  98  N.  E,  625. 

In  St.  Louis,  etc.  R.  Co.  v.  Loyd,  105  Ar](, 
^0,  150  S.  W.  964,  wherein  it  appeared  that 
t  caretaker  was  injured  by  a  brace  rod  in 
the  box  car  falling  on  him  while  he  was  rid- 
inp  in  the  car  in  cliarge  of  the  stock,  it  was 
Mid:  "While  the  railroad  company  owed  him 
tlie  duty  to  employ  reasonable  means  and 
to  exercise  ordinary  care  to  avoid  injuring 
him,  it  was  nevertheless  his  duty  to  use  rea- 


sonable care  in  protecting  himself;  and,  i! 
the  position  he  took  in  tlie  train  was  one 
of  such  obvious  danger  that  a  person  of  ordi- 
nary prudence  would  not  ride  there,  appellee 
assumed  the  risk  of  doing  so,  and  cannot 
recover  against  appellant  merely  because  the 
conductor  failed  to  warn  him  of  his  danger. 
As  we  have  already  seen,  the  question  of 
appellee's  contributory  negligence  was  one 
for  the  jury,  and  because  Uie  instruction  un- 
der consideration  practically  excludes  that 
question  from  the  jury  it  was  prejudicial 
to  the  rights  of  appellant.'*  To  the  same 
effect  see  the  reported  case. 

It  was  held  in  Bruce  v.  Chicago,  etc.  R.  Co. 
186  Mo.  App.  204,  116  S.  W.  447,  that  under 
a  contract  providing  for  the  free  carriage  of  a 
caretaker  he  had  a  right  to  enter  the 
car  at  reasonable  times  for  the  purpose 
of  feeding,  watering  and  caring  for  the  stock, 
but  that  ordinarily  he  must  ride  in  the  ca^ 
boose,  and  whether  he  notified  the  agents  or 
servants  of  the  carrier  tbat  he  was  about  to 
enter  the  car  at  a  time  when  the  car  was 
WiVg  switched  in  -thf  yards  and  *whether  tfaH 
injury  was  oontvibuted  to  by  his  failure  to 
give  notice  of  his  intention  of  entering  the 
car  ^ere  for  the  jury. 


V. 
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as  n.  I.  309;  96  Ml.  603. 


Workmen's  Coaapeiisatioia  Act  —  Wliat 
CoBstitiates  Iioss  of  Fins^r. 

Laws  1911-1912,  c.  831,  art.  2,  §  12,  subd. 
"c,"  provides  that  for  loss  by  severance  at  or 
above  the  second  joint  of  two  or  more  fingers, 
including  thumbs,  or  toes,  compensation  con- 
sisting of  one-half  of  the  average  weekly 
wages  or  salary,  but  not  more  than  $10,  nor 
less  than  $4,  for  a  period  of  twenty-five  weeks, 
shall  be  allowed;  while  subdivision  "d"  au- 
tlkorixes  similar  eompensation  for  a  period  of 
twelve  weeks  lor  the  loss  by  severance  of  at 
least  one  phalange  of  a  finger,  thumb,  or  toe. 
Plaintiff's  thumb  was  injured  so  that  a  small 
piece  of  the  bone  was  lost  from  the  side  and 
pieces  of  tendons  and  flosh  were  also  de- 
stroyed. It  is  held  that  as  the  thumb  itself 
was  not  severed,  oompensation  was  properly 
awarded  under  subdivision  "d"  instead  of  sub- 
division "c." 
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Proceedings  to  Obtain  Compensation  — 
Construotion  of  Finding. 

In  a  proceeding  by  an  employee  to  obtain 
compenisatiou  for  personal  injuries,  the  court 
made  a  finding  that  as  a  result  the  employee 
was  totally  incapacitated  for  his  work  up  to 
April  Ibt,  and  that  on  and  after  that  date  he 
had  not  been  and  was  not,  either  totally  or 
partially,  incapacitated  for  work,  but  from 
that  dat«  and  at  present  had  been  able  to 
perform  his  work  and  receive  from  his  em- 
ployer the  same  amount  of  wages  as  before 
the*  injury.  It  is  held  that  the  finding  should 
be  construed,  not  that  the  employee  was  capa- 
ble of  performing  all  sorts  of  work,  but  that 
he  was  not  incapacitated  from  resuming  his 
former  duties. 

RoTiew  of  Award  —  Questions  of  Faet. 

In  a  proceeding  under  the  workmen's  com- 
pensation act  (Laws  1911-1912,  c.  831),  a 
finding  of  fact  by  the  superior  court,  based 
on  evidence,  is  conclusive  on  appeal. 

[See  Ann.  Cas.  1916B  475.] 

Same. 

Where  the  correctness  of  a  finding  was  not 
challenged,  appellant  cannot  make  it  the 
basis  of  an  appeal. 

Bight  to  Conftpensatlon  —  Injnry  Hot 
Impairing  £aming  Capaeity. 

Under  workmen's  compensation  act,  (art. 
2,  §  11 )  an  employee  is  entitled  to  compensa- 
tion only  when  actually  incapacitated,  and  a 
permanent  physical  injury  does  not  of  itself 
warrant  compensation. 

[See  note  at  end  of  this  case.] 

Duration  of  Incapacity  •—  Finding  Sus- 
tained. 

In  a  proceeding  by  an  eo&ployee  to  recover 
compensation  for  personal  injury,  the  evi- 
dence is  held  to  warrant  a  finding  that  he 
had  not  been  incapacitated  >  aiter  the  time 
fixed  by  the  court's  finding. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  counties:     Taiyiyeb,  Judge. 

Petition  for  compensation  under  workmen's 
compensation  act.  Charley  Weber,  petitioner, 
and  American  Silk  Spinning  Company,  de- 
fendant. From  judgment  rendered,  petition- 
er appeals.  The  facts  are  stated  in  the  opin- 
ion.   Affirmkd. 

Arckwmbault  ds  Archamhault  for  petitioner. 
Noss  rf  Barnefield  for  defendant. 

[31p]  Baker,  J. — This  is  an  appeal  by  an 
employee  from  a  decree  entered  upon  his 
petition  for  an  award  of  compensation  under 
Chapter  831  of  the  Public  Laws  on  account 
of  personal  injury  sustained  in  the  course 
of  petitioner's  employment  with  the  respond- 
ent. 

Nearly  all  of  the  allegations  of  the  petition 
are  admitted  by  the  respondent  in  its  answer. 
The  answer  raises  issues  onlv  as  to  the  extent 
of  the  injury,  as  to  the  petitioner's  incapacity 


for   work,    and,    dependent   upon   these   t>vo 
issues,  as  to  the  amount  of  the  award. 

The  testimony,  among  other  things,  8hQvv;> 
the  following  facts:  The  petitioner  had  for 
three  years  and  a  half  been  a  foreman  and 
overseer  in  the  mill  of  the  respondent;  he 
had  had  forty-five  years'  experience  in  silk 
manufacture  and  was  skilled  in  determining 
by  feeling  with  the  hand  the  quality  of  silk, 
both  in  its  raw  and  in  its  manufactured  state. 
At  the  hearing  he  testified  that  he  was  fifty- 
nine  years  of  age  [3111  and  was  unmarried. 
As  foreman  he  gave  orders  to  those  under 
him,  saw  that  the  machines  were  kept  prop- 
erly adjusted,  and  gave  out  and  looked  after 
all  of  the  work.  If  he  personally  fixed  a 
machine,  it  was  necessary  to  use  both  of  his 
hands  in  doing  it.  He  always  had,  however, 
in  the  mill,  subject  to  his  orders,  a  second 
hand  competent  under  his  direction  to  fix 
the  machines.  His  wages  were  $31.24  a  week, 
lie  was  injured  October  15,  1914,  and  was 
taken  to  the  Rhode  Island  Hospital;  but, 
beyond  having  his  hand  bandaged,  declined 
treatment  therein  and  shortly  after  went  to 
New  York  for  treatment.  He  returned  to 
Providence  early  in  January,  1915,  and  in 
the  latter  part  of  February  or  early  in  March 
following  the  respondent  offered  the  petition- 
er his  former  position  as  foreman  at  the 
same  wages  as  before,  but  the  petitioner  did 
not  accept  the  offer  and  claimed  that  he  was 
not  able  to  work.  It  is  also  in  testimony 
without  contradiction  that  the  suggestion 
was  made  to  the  president  of  the  respondent 
corporation  in  behalf  of  the  petitioner  that 
the  latter  would  come  back  as  foreman  and 
perform  the  same  work  as  before,  but  at  less 
wages.  The  place  was  held  open  for  him 
for  several  months,  but  he  never  returned  to 
it.  It  also  appeared  that  in  this  country 
there  are  positions  in  silk  factories  for  only 
seven  foremen.  The  petitioner  testified  that 
he  had  been  unable  to  work  since  the  acci- 
dent happened,  but  did  not  show  that  he 
had  tried  to  do  so.  There  was  medical  testi- 
mony that  no  reason  was  appar^t  from  his 
condition  why  petitioner  on  April  22nd,  when 
he  was  examined,  should  not  do  *'any  kind 
of  ordinary  manual  labor." 

The  case  was  heard  June  30,  1915,  and  a 
decree  was  entered  the  following  7th  day  of 
July,  awarding  the  petitioner  $382.  The 
reasons  of  appeal  are  nine  in  number. 

The  finding  of  fact  relative  to  the  extent 
of  the  injury,  as  embodied  in  paragraph  (3) 
of  the  decree,  is  that  the  petitioner's  **l^ft 
hand  was  injured  in  such  manner  that  the 
index  finger  thereof  was  afterwards  amputat- 
ed between  the  second  joint  and  the  third 
joint,  and  that  a  small  piece  of  bone  [3121 
in  the  thumb  of  said  hand  and  pieces  of  ten- 
dons and  flesh  Avere  1  jst,  and  the  said  thumb 
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hfts  been  rendered  permanently  stiff.  That 
the  power  of  rotating  said  thumb  has  not 
been  tost,  and  the  petitioner  atiU  1ms  the 
power  of  pressti^  aaid  thumb  aga'inst  tJie 
other  lingers  of  his  said  hand,  altliougli  said 
pressure  is  light  and  without  force.  That  said 
thumb  has  not  been  amputated  or  severed, 
but  that  a  small  piece  of  bone  and  pieces  of 
tendons  and  flesh  of  said  thumb  have  been 
severed.  That  the  remaining  three  fingers  of 
i«id  hand  were  not  and  are  not  injured  or 
impaired  in  any  way.  That  the  Baid  hand  is 
t  useful  and  serviceable  hand  except  in  the 
manipulation  of  small  objects.*' 

The  petitioner  does  not  in  his  reasons  of 
appeal  question  the  correctness  of  these  find- 
ings of  fact  as  to  the  character  and  extent 
of  the  injury.  He  does,  however,  claim  in 
the  third  and  fourth  reasons  of  appeal  that 
the  court  erred  in  finding  that  under  Section 
12  of  Article  II  of  said  chapter  the  petition- 
er was  entitled  to  compensation  for  the  loss 
of  one  finger  only,  as  provided  for  in  para- 
^aph  (d)  of  said  section  and  also  erred  in 
not  finding  bim  entitled  under  para^ritph 
'c)  of  the  same-  section  to  compensation  for 
twenty-five  weeks.  He  urges  that  these  are 
errors  of  law. 

So  much  of  Section  12  as  is  pertinent  to 
the  questions  thus  raised  is  as  follows.  "Sec. 
12.  In  case  of  the  following  specified  in- 
juries the  amounts  named  in  this  section  shall 
be  paid  in  addition  to  all  other  compensation 
provided  for  in  this  act:  .  .  .  <c)  For 
the  loss  by  severance  at  or  above  the  second 
joint  of  two  or  more  fingers,  including 
thumbs,  or  toes,  one-half  the  average  weekly 
wages,  earnings  or  salary  of  the  injured  per* 
mn,  but  not  more  than  ten  dollars,  nor  less 
than  four  dollars  a  week,  for  a  period  of 
twonty-flve  weeks,  (d)  For  the  loss  by  sev- 
erance of  at  least  one  phalange  of  a  finger, 
thumb,  or  toe,  one-half  the  average  weekly 
wages,  earnings  or  salary  of  the  injured  per- 
'^n,  but  not  more  than  ten  dollars,  nor  less 
than  four  dollars  a  week»  for  a  period  of 
twelve  weeks." 

[3131  The  question  is  whether  the  injury 
to  the  thumb  can  be  held  to  be  the  loss  of 
the  thumb  '*by  severance  at  or  above  the 
"econd  joint."  The  transcript  of  testimony 
4how8  that  ''the  small  piece  of  bone"  wah 
lo»t  from  the  side  of  the  thumb.  The  Su- 
perior Court  held  that  the  injury  to  the  thumb 
was  not  the  specified  injury  described  in 
paragraph  (c)  and  made  an  award  under 
the  provisions  for  specified  injuries,  para- 
fn'aph  (d),  of  ten  dollars  a  week  for  twelve 
weeks  for  the  "specific  injury  in  the  loss 
by  severance  of  at  least  one  phalange  of  said 
index  finger.**  We  think  that  the  dwree  cov- 
tnng  this  portion  of  the  total  award  is  right 
and  that  it  is  based  upon  the  correct  in- 
terpretation of  tbe  statute.    \\Iiile  the  thumb 


was  injured,  it  was  not  lost  by  severance. 
The  injury  to  it  was  not  such  as  is  included 
in  tbe  specific  injuries  covered  by  Section  12. 
The  third  and  fourth  reasons  of  appeal  are, 
therefore,  held  to  be  not  well  founded. 

As  to  the  petitioner's  incapacity  for  work 
as  a  result  of  the  injury,  the  decision  of 
the  Superior  Court  as  embodied  in  para- 
graph (14)  of  said  decree  is  as  follows: 
*'That  as  a  result  of  said  injury  said  peti- 
tioner was  totally  incapacitated  for  his  said 
work  up  to  the  1st  day  of  April,  A.  D.  1015 
(said  respondent  employer  making  no  ob- 
jection to  this  date),  and  that  on  and  after 
said  1st  day  of  April,  A.  D.  1915,  said  peti- 
tioner has  not  been,  and  is  not,  either  totally 
or  partially  incapacitated  for  work,  but  from 
said  date,  and  at  present,  said  petitioner  has 
been  able  and  is  able  to  perform  said  work 
and  to  receive  from  said  respondent  employer 
the  same  amount  of  wages  as  at  and  before 
said  injury.'*  The  words  in  the  paragraph 
"that  on  and  after  said  1st  day  of  April,  A. 
D,  1915,  said  petitioner  has  not  been  and  is 
not  either  totally  or  partially  incapacitated 
for  work"  considered  alone  might  possibly  be 
held  to  mean  that  as  a  result  of  the  injury 
he  was  "partially  incapacitated"  for  no  kind 
of  work  whatever  in  which  he  might  attempt 
to  engage.  But  from  the  relation  of  these 
words  to  the  rest  of  the  paragraph  it  seems 
reasonable  to  conclude  that  the  words  "par- 
tially incapacitated  for  work"  are  used  in 
the  decree  in  a  restricted  [3141  sense  aiul 
as  referring  chiefly,  if  not  only,  to  his  former 
employment  as  foreman.  The  words  "his 
said  work"  occurring  earlier  and  the  words 
"said  work**  later  in  the  paragraph  of  the 
decree  refer  to  the  work  he  was  doing  as 
foreman  for  the  respondent.  It  is  the  same  as 
if  it  were  said,  the  petitioner  ever  since  April 
1st  has  been  able  to  perform  his  work  as 
foreman  in  respondent's  mill  and  to  receive 
the  same  amount  of  wages  as  at  and  be- 
fore the  injury,  and  therefore,  he  is  neither 
"wholly  or  partially  incapacitated  for  work.*' 
This  also  seems  to  be  what  the  court  had  in 
mind  in  announcing  its  oral  decision  at  the 
close  of  the  hearing,  as  appears  by  the  tran- 
script. 

The  first  and  second  reasons  of  appeal  tak- 
en together  claim  that  the  foregoing  finding 
of  fact  is  erroneous.  The  seventh  and  ninth 
reasons  of  appeal  may  also  be  taken  to  refer 
to  the  same  finding. 

Giving  the  decree  the  meaning  before  stat- 
ed, inasmuch  as  there  is  evidence  to  support 
the  finding  of  fact  of  the  Superior  Court,  this 
court,  following  the  rule  of  interpretation  of 
the  statute  adopted  in  Jillson  v.  Ross,  38 
R  I.  146,  94  Atl.  717,  and  Gorral  v.  Hamlyn, 
38  R.  I.  240,  94  Atl.  877,  will  and  does  accept 
this  finding  as  conclusive.  The  first,  second, 
seventh  and  ninth  reasons  of  appeal,  in  so 
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far  as  they  relate  to  this  finding,  arc,  there- 
fore, destitute  of  merit. 

In  the  decree  the  finding  numbered  (12) 
is  as  follows:  "That  it  is  not  certain,  either 
way,  whether  if  said  petitioner  should  re- 
sume his  said  employment  or  similar  employ- 
ment with  a  different  employer  for  said  em- 
ployment, he  would  or  would  not  receive  the 
t^ame  amount  of  wages  as  the  amount  received 
from  said  respondent  employer."  The  eighth 
reason  of  appeal  is  that  the  court,  having 
so  determined,  "erred  in  finding  the  petition- 
er was  not  entitled  to  compensation  after  1st 
of  April,  1915."  It  may  be  questioned  if 
the  twelfth  finding  is  within  the  contempla- 
tion of  the  statute  in  its  reference  to  findings 
of  fact.  It  is  in  effect  a  declaration  by  the 
court  of  its  inability  to  make  a  finding.  The 
record  shows  no  evidence  on  the  matter  of 
petitioner's  [3151  future  earnings  if  employed 
Ijy  persons  other  than  the  respondent.  At 
any  rate  the  petitioner  does  not  challenge 
tlie  correctness  of  this  finding.  This  being 
so,  it  does  not  appear  how  he  can  make  it 
the  basis  of  an  appeal.  Tlie  petitioner  seems 
to  overlook  the  fact  that  Section  11  of  Article 
II  of  Chapter  831  is  only  intended  to  furnish 
compensation  for  loss  of  earning  capacity. 
Without  such  loss  there  is  no  provision  for 
compensation  in  the  section,  although  even 
permanent  physical  injury  may  have  been 
suffered,  and  the  burden  is  upon  a  petitionei 
to  show  tJiis  loss  and,  with  reasonable  defi- 
niteness,  its  amount. 

In  the  present  case,  it  appears  that  the 
petitioner,  while  claiming  no  general  impair- 
ment of  his  health  and  no  disability  whatever, 
except  such  as  arises  from  the  injury  to 
the  thumb  and  finger,  has  neither  done  nor 
attempted  to  do  any  work  since  his  injury, 
either  in  his  former  position  as  foreman  or 
in  any  other  way;  and,  if  it  be  suggested 
that  the  offer  of  the  respondent  to  re-eniploy 
him  at  the  former  rate  of  wages  did  not 
necessarily  imply  permanency  of  employment, 
the  fact  still  remains  that  the  petitioner  has 
presented  no  evidence  showing  loss  of  earn- 
ing capacity  or  which  would  enable  a  court 
to  make  an  award  of  compensation  for  partial 
incapaeity  after  April  Ist.  The  eighth  rea- 
son of  appeal  is  accordingly  without  merit. 

The  fifth  and  sixth  reasons  of  appeal  and 
so  much  of  the  first  reason  as  charges  error 
in  the  finding  of  the  decree  that  the  petition- 
er refused  to  resume  his  former  employment 
to  not  require  discussion  as  there  is  evidence 
to  support  the  findings  of  the  court  to  which 
they  relate.  They  are  accordingly  not  sus- 
tained. 

The  petitioner's  appeal  is  denied  and  dis- 
missed; the  decree  of  the  Superior  Cmirt  is 
affirmed  and  the  case  is  remanded  to  the  Su- 
perior Court  for  further  proceedings. 


NOTE. 

Riclit  to  CoatpeiLMitioii  vmder  Work* 
mem's'  Compeiuiatiom  Aet  as  DepeaA* 
emt  on  Loss  of  Eantinc  Capacity. 

In  the  reported  case  it  is  held  that  no  com- 
pensation can  be  recovered  under  a  workmen's 
compensation  act  for  a  permanent  physical 
injury  which  does  not  result  in  any  loss  of 
earning  capacity.     So  in  Johnstad  v.  Lake 
Superior  Terminal,  etc.  Co.  165  Wis.  499,  162 
N.   W.   659,  it  was  held   that  prior  to  the 
amendment  of  the  act  in  1915  no  compensa- 
tion could  be  had  for  disfigurement  in  the 
absence  of  a  loss  of  earning  capacity.     But 
in  Frankfort  General   Ins.  Co.  v.  Pillsbury, 
173  Cal.  56,  159  Pac.  150,  it  was  held  that 
disfigurement  may  be  considered  in  fixing  the 
amount  of  compensation.    So  in  Shinnick  v. 
Clover  Farms  Co.  90  Misc.  1,  152  N.  Y.  8. 
640,    it   was    said:    '^Section    15    contains  a 
schedule    of    compensation    for    various   dis- 
abilities, including  the  loss  of  a  finger,  hand, 
arm,  foot,  leg  and  eye — that  is,  the  loss  or 
impairment  of  the  use  of  &  member  of  the 
body  which  is  of  valuable  assistance  in  the 
performance  of  labor.     But  the  statute  does 
not   provide   any   rate   of   compensation   for 
injuries  which  may  not  disable  the  employee, 
but    which    may    constitute    injury    to    him 
through  disfigurement  or  otherwise,  as  by  tlie 
loss  of  an  ear  or  the  nose.     The  defendant 
admits  that  the  plaintiff  has  lost  a  part  of 
his  ear  as  a  result  of  the  defendant's  negli- 
gence :  and  as  it  cannot  be  assumed  that  the 
legislature,  in  enacting  the  beneficent  provi- 
sions of  the  Workmen's  Compensation  Law, 
intended  to  deprive  an  employee  of  the  right 
to    recover    di^mages    for    injuries    not    con- 
stituting disabilities  within  the  meaning  of 
the  statute,  the  order  must  be  affirmed." 

In  JllinoiSf  the  statute  expressly  provides 
for  compennation  for  disfigurement,  which  is 
allowable  without  reference  to  a  loss  of  earn- 
ing capacity.  Stevenson  v.  Illinois  Watch 
Case  Co.  186  111.  App.  418;  Watters  v.  P.  B. 
Kroehler  Mfg.  Co.  187  111.  App.  548. 

In  determining  whether  there  liaa  been  a 
loss  of  earning  capacity  for  the  purpose  of 
an  allowance  under  a  workmen's  compensa- 
tion act  the  courts  look  beyond  the  immediate 
situation  of  the  injured  man  and  decide  the 
question  with  a  view  to  the  probable  future 
effect  of  the  injury.  Therefore  the  fact  that 
he  has  returned  to  work  at  the  samo  or  in- 
creased pay  is  not  decisive  that  there  has 
Iieen  no  diminution  of  his  earning  capacity. 
Ball  V.  Hunt  [19121  A.  C.  (Eng.)  4fl6; 
Lariviere  v.  Girouard,  24  Quebec  K.  B. 
( Eng. )  154 ;  Peterson  v.  Garth  Co.  24  Quebec 
K.  B.  (Eng.)  165;  Sauvain  v.  Battelle  (Kan.) 
164  Pac.  1086;  Epsten  v.  Hancock-Kpsten 
Co.   (Neb.)   ]63  N.  W.  767;  Bnrbagc  v.  Ijee, 
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87  X.  J.  L.  36,  93  Atl.  859;  International 
Ilarrester  Co.  v.  Industrial  Commission,  157 
Wis.  167,  Ann.  Cas.  1916B  330,  147  N.  W. 
33.  In  Burbage  \.  LoB,  %upra»  lAie  court  said : 
'TLe  term  'disability'  is  not  restricted  to 
such  diaabilitj  as  impairs  present  earning 
power  at  the  particular  occupation,  but  em- 
braces any.  loss  of  physical  function  which 
detracts  from  the  former  efficiency'  of  the 
body  or  its  members  in  the  ordinary  pursuits 
of  life." 

In  Epsten  y.  Hancock-Epsten  Co.  (Neb.) 
163  N.  W.  767,  it  was  said  t  **If  an  employee 
after  his  injury  receiyes  the  same  or  higher 
wages  than  before,  ordinarily  that  would  in- 
dicate that  his  earning  power  had  not  been 
impaired.  Such  eyidence,  however,  would 
not  necessarily  be  conclusiye,  siQce  after  the 
injury  he  might  for  yarious  reasons  receive 
higher  wages,  though  his  earning  power  had 
been  impaired  by  the  inrjury.  A  general  ad- 
Tance  in  wages  might  enable  the  injured  em- 
ployee  to  secure  the  same  wages  after  as  be- 
fore the  injury^  though  partially  disabled. 
In  the  present  case  it  is  a  reasonable  infer* 
ence  from  the  evidence  that  plaintiff  received 
ugher  wages  because  he  had  by  education  and 
tnining  fitted  himself  for  more  remunera" 
tire  employment.  There  Is  evidence  tending 
to  show  that  he  is  unable  to  perform  the 
duties  of  his  former  employment.  The  evi- 
dence justifies  a  finding  that  his  earning 
capaci^  has  been  impaired.*'  In  Interna- 
tional Harvester  Co.  v.  Industrial  Commis- 
sion, 157  Wis.  167,  Ann.  Cas.  i91GB  330, 
147  X.  W.  53,  the  court  said:  "Tlie  coniniis- 
sioB  fully  sustains  the  contention  of  the 
plaintiff  that  the  claimant  is  capable  of  earn- 
ing as  mock  as  before  he  was  injured  in  the 
employment  in  which  he  was  then  engaged, 
but  awarded  compensation  on  the  theory  tliat 
«npIovers  would  be  less  likely  to  hire  him 
because  of  the  partial  loss  of  sight  in  one 
eye.  There  was  no  claim  that  the  injury 
bad  affected  or  would  affect  the  sight  of  the 
other  eye.  The  plaintiff  urges  that  the  ia- 
jured  emj^oyee  was  taken  back  as  soon  as 
be  was  able  to  work,  and  continued  in  his 
wnployment,  ahd  that  it  therefore  conclu- 
Mvelv  appears  that  he  was  not  discriminated 
against  because  of  his  injury.  This  argument 
•^  inconclusive.  The  plaintiff  may  at  any 
time  dispense  with  the  claimant's  services 
and  the  claimant  may  become  dissatisfied 
with  his  employer.  If  it  is  a  fact  that  manu* 
facturers  who  operate  drill-presses  discrim- 
inate against  employees  who  have  lost  part 
of  the  use  of  one  eye,  then  the  claimant  may 
^nd  himself  out  of  employment  a  part  of  th^ 
time  when  he  could  otherwise  secure  work, 
particularly  at  times  when  labor  is  plentiful 
and  jobs  are  scarce.  Tlie  fact  that  the  appli- 
<^nt  ie  entirely  fit  to  perform  a  full  day's 
work,  while   it  may  be  some  consolation  tot 


him,  does  not  replenish  the  dinner  pail  if 
the  work  cannot  be  had.  It  may  be  difficult 
to  ascertain  the  amount  of  the  loss,  but  if 
the  claimant  must  submit  to  enforced  idleness 
because  of  his  injury,  then  he  certainly  suf- 
fers loss,  the  extent  of  which  must  be  meas- 
ured largely  by  the  probable  extent  of  the 
loss  of  time  that  is  likely  to  be  suffered  on 
account  of  the  injury." 

In  Ball  y.  Hunt  [1912]  A.  C.  (Eng.)  496, 
Lord  Shaw  of  Dunformline  stated  the  facts 
and  his  conclusions  as  follows:  "About  fif- 
teen years  ago  the  appellant,  who  is  an  edge 
tool  moulder,  suffered  an  injury  to  his  left 
eye,  the  ball  of  which  was  penetrated  by  a 
steel  chip.  This  accident  resulted  in  the 
blindness  of  that  eye,  Imt  did  not  produce 
any  disfigurement  in  the  workmam's  ap- 
pearance, which  remained  unchanged.  On 
September  7,  1910,  however,  the  appellant, 
being  engaged  in  cutting  out  brickwork,  was 
struck  in  the  same  eye  by  &  piece  of  brick. 
The  result  of  this  accident  was  that  the  eye 
had  to  be  removed.  A  marked  disfigurement 
has  consequently  resulted  from  the  mutila- 
tion. With  rc^rd  to  his  powef  to  do  worki 
it  remains  as  before;  but  with  regard  to  his 
power  to  get  work,  that  appears  to  have  been 
lost,  or  at  least  diminished,  and,  up  to  the 
time  of  the  trial,  notwithstanding  frequent 
applications  in  various  quarters,  he  has  been 
refused  employment  on  account  of  the  dis- 
figurement above  referred  to.  .  .  .  It  is 
said,  on  the  one  hand,  that  incapacity  for 
work  has  not  resulted  from  .the  latest  in- 
jury, because  he  can  do  work  as  well  now  as 
before.  On  the  other  hand,  so  far  as  the 
practical  result  to  the  workman  is  concerned, 
this  would  seem  to  avail  him  little,  if,  by  the 
injury,  he  has  been  so  disfigured  that,  while 
he  could  do  the  work  if  he  obtained  it,  he, 
nevertheless,  cannot  get  employment,  and,  so 
far  as  compensation  to  him  is  concerned, 
from  all  practical  points  of  view,  he  equally 
suffers  by  reason  of  the  accident  whether  the 
accident  has  prevented  him  from  doing  work 
or  from  getting  it«  In  one  view  'incapacity 
for  work/  which  is  the  language  used  in 
clause  (b),  might  not  be  held  to  include  the 
case  of  his  being  rendered  ineligible  for  em- 
ployment; whereas  many  cases  occur  to  the 
mind,  and  illustrations  have  been  given  in  the 
judgment  of  Fletcher  Moulton,  L.J.,  which 
show  that,  as  matter  of  common  experience, 
the  capacity  for  work  may  remain  quite  un- 
impaired, although  the  eligibility  as  an  em- 
ployee may  be  diminished  or  lost.  If  a  buthur 
is  burned  by  the  explosion  of  a  lamp,  his 
appearance  may  be  such,  after  his  recovery, 
as  to  prevent  him  from  obtaining  a  situation 
as  a  butler,  and  he  may  find  himself  out  of 
all  kinds  of  employment.  In  domestic  serv- 
ice or  in  business,  particularly  shop  busi- 
ness,  or   in   cases   like  those  of  commercial 
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travelers,  the  instances  might  be  repeated 
without  limit  in  which  the  workman  or  work- 
woman would  be  forced  into  the  ranks  of  the 
unemployed  by  an  accident  of  the  kind  fig- 
ured, although  in  each  of  these  instances,  if 
employers  or  society  would  only  have  disre- 
garded  appearances,  the  workman's  real  ca* 
pacity  would  have  been  found  the  same  ai9 
before.  Admitting  the  difficulties,  I  think 
that  not  a  little  help  in  their  solution  arises 
from  this  consideration,  that  when  compensa* 
tion  for  injury  is  being  treated  of  by  the 
statute,  the  theory  and  datum  upon  which 
such  compensation  proceeds  is  that  of  com- 
pensation  for  injury  to  the  worker  as  a  wage- 
earner,  and  it  is  the  incapacity  to  earn  a 
wage  which  forms  the  standard  upon  which 
the  compensation  is  reckoned.  A  good  illus- 
tration is  found  in  ^ar.  3  of  the  schedule, 
which  says  that:  *.  .  .  in  the  case  of 
partial  incapacity  the  weekly  payment  shall 
in  no  case  exceed  the  difference  between  the 
amount  of  the  average  weekly  earnings  of  the 
workman  before  the  accident  and  the  average 
weekly  amount  which  he  is  earning  or  is  able 
to  earn  in  *8ome  suitable  employment  or 
business  after  the  accident,  but  shall  bear 
such  relation  to  the  amount  of  that  difference 
as  under  the  circumstances  of  the  case  may 
appear  proper.'  In  the  present  case,  as  in 
those  other  illustrations  to  which  I  have 
ventured  to  refer,  the  workman  is  neitlier 
earning,  nor  is  he  able  to  earn,  anything 
after  the  accident,  and  at  least  he  may  have 
to  be  turned  on  to  a  less  remunerative  posi- 
tion. In  the  latter  case,  it  is  quite  clear  that 
the  data  have  been  reached  under  the  statute 
for  the  estimate  of  compensation,  namely,  the 
difference  between  his  former  and  his  later 
wage — that  difference  having  been  brought 
about  by  reasons  of  personal  injury  by  acci- 
dent arising  out  of  and  in  the  course  of  his 
employment.  In  these  circumstances,  I  in- 
cline to  the  option  that  the  true  meaning  of 
the  statute  is  that  ^incapacity  for  work' — 
the  term  employed — does  include  the  case  of 
his  eligibility  to  obtain  work  being  dimin- 
ished or  lost,  or,  in  other  words,  of  his  ca- 
pacity to  get  work  being  impaired  or  de- 
stroyed." 


STATS 

v. 

M oKAT  BT  Ai;. 

Tennessee  Supreme  Court — March  10,  IMT. 

« 

137  Tenn.  280;  103  S,  W,  09. 


Agrieiiltiire  ^  Pare  Seed  Law  —  Va* 
lidity. 

The  Pure  Seed  Law  (Acts  1900,  c.  396)  n 
not  unconstitutional  class  legislation  violat- 
ing the  equal  protection  clause  of  the  Four- 
teenth Amendment  because  of  exemption  from 
its  operation,  by  subsection  5  of  section  S 
thereof  of  the  farmer  grower,  in  selling  seeds, 
since  such  exemption  is  closely  limited  te 
^eds  grown  by  the  seller  and  sold  and  deliv- 
ered by  him  on  hif«  own  premises  to  a  pur- 
chaser for  seeding  by  the  purchaser  himself, 
and  the  differentiation  of  such  sale  from  open 
market  aales  cannot  be  considered  arbitrary, 
in  view  of  the  greater  opportunity  for  decep- 
tion in  selling  in  open  market. 

[See  note  at  end  of  this  ease.] 

Same.     • 

The  Pure  Seed  Law  is  not  invalid  as  an 
unwarrantable  burden  on  interstate  commerce 
in  violation  of  United  States  Const.,  its  bur- 
den on  such  commerce  by  reason  of  tlie  ex 
emption  in  section  8,  subsection  5,  of  the 
farmer  grower  being  inconsiderable,  remote, 
incidental,  and.  not  designed. 

[See  note  at  end  of  this  case.] 

Interstate  Commerce  —  State   Regula- 
tion —  Police  Power. 

Commerce  between  states  mav  be  affected 
by  local  inspection  or  police  regulations  wiUi* 
out  the  latter  becoming  invalid  on  that  ac- 
count; for  when  the  local  police  regulation 
has  real  relation  to  the  suitable  protection  of 
the  ))eople  of  the  state  and  is  reasonable  in 
its  requirements,  it  is  not  invalid  because  it 
may  incidentally  affect  interstate  commerce. 

[See  .5  R.  C.  L.  tit.  Commerce,  p.  702.] 

Constitutional  Law  —  Reasonableness 
of  Police  Regulation  —  Judicial  Re- 


The  consideration  and  determination  of  the 
reasonableness  of  regulations  under  the  police 
power  rests  with  the  legiBlatlve  departments, 
and  eourt  will  not  examine  the  question  dc 
novo  and  overrule  such  judgment  by  substi- 
tuting its  own,  unless  it  clearly  appears  that 
those  regulations  are  so  beyond  all  reasonable 
relation  to  the  subject  to  which  they  are  ap- 
plied as  to  amount  to  mere  arbitrary  usurpa- 
tion of  power,  or  are  unmistakably  in  excesN 
of  the  legislative  power  or  arbitrary  beyond 
possible  justice,  bringing  tbe  case  within  the 
rare  class  in^which  such  legislation  is  declared 
void. 

[See  6  R.  C.  L.  tit.  Constitutional  Laic, 
p.  240.] 

Agriculture   —  Pure    Seed   Law  —  Va- 
lidity. 

The  courts  cannot  judicially  know  that  no 
means  or  process  exist  for  cleaning  seods  so 
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IS  to  exclude  weed  seeds  from  being  present 
therein  in  quantities  not  mor«  than  one  in 
lO.IKW. 
[See  Bote  at  end  of  this  case.] 


The  Pure.  Seed  Law  is  not  a  Tiolation  of 
the  due  process  of  law  clause  of  Const.  U.  S. 
Amend.  J  4,  because  section  11  of  the  law  con- 
tains a  proviso  that  no  one  shall  be  convicted 
under  the  act  if  he  is  able  to  show  that  weed 
.«efds  named  in  section  S  are  present  in  quan- 
tities not  more  than  one  in  10,000,  and  that 
due  diligence  has  been  used  to  find  and  re* 
move  them;  such  provision  not  showing  pal- 
pable oapricionsoess  or  mere  arbitrary  usur- 
pttioB  ot'  power. 

[See  note  at  end  of  this  ease.] 

Sams. 

The  Pure  Seed  Law  is  not  invalid  as  arbi- 
trary and  unjust,  because  section  1  thereof 
requires  labels  on  packages  of  agricultural 
seeds  to  set  forth  the  locality  where  the  seed 


was  grown. 


[See  note  at  end  of  this  case.] 

Jvdieial  Hotlce  —  Bmlmess  Methods  — 
Pnietioa1biUt7  of  lAlieliiac  8e«d. 

The  courts  do  not  jadieially  know  that  in 
tbe  ordinary  conduct  of  business  the  require- 
arnt  of  a  at&tute  that  agrieultural  seeds  be 
libeled  with  the  locality  where  tlie  seed  is 
^ruwn  is  an  impracticable  one. 

App<»al  from  Criminal  Court,  Davidson 
rounty:     Neil,  Judge. 

Duncan  McKay  et  al.,  indicted  for  violation 
of  Pure  Seed  Law.  Indictment  quashed, 
^tate  appeals.  The  facts  are  stated  in  the 
"pillion.     Rkversed. 

W.  B.Lamh  and  Frank  M,  Thompson  for  ap- 
pellant. 

Chas.  C.  Tcahue,  Ed,  J,  Smith  and  Frank 
Longford  for  appellees. 

[283]  Williams,  J.— The  defendants  in 
•rror  were  indicted  for  a  violation  of  Act 
1JW>9,  chapter  395,  known  as  the  Pure  Seed 
Uw.  A  motion  to  quash  on  the  ground  that 
the  act  is  unconstitutional  was  sustained  by 
the  (>ourt,  and  the  State  has  appealed  and  ^s- 
^igntil  errors. 

An  outline  of  the  act  follows,  the  portions 
against  which  the  attacks  are  directed  being 
•|u<»tod  in  full;  other  sections  not  being  set 
i«rih  in  such  detail: 

1284]  "Section  1.  That  every  parcel,  pack- 
H^,  or  lot  of  agricultural  seeds  as  hereafter 
•l^^fined  in  this  act,  and  containing  one  pound 
or  more,  offered  or  exposed  for  sale  in  the 
State  of  Tennessee,  for  use  within  this  State, 
shall  have  affixed  thereto,  in  a  conspicuous 
place  on  the  outside  thereof,  distinctly  print- 
ed or  plainly  written  in  the  English  language, 
•  statement  certifying:^ 

"First:     Tlie  name  of  seed. 

"Second:  Full  name  and  address  of  the 
Redman,  importer,  dealer,  or  agent. 


"Tliird:  A  statement  of  the  purity  of  the 
Feed  contained,  specifying  the  kind  and  per- 
centage of  the  impurities  as  defined  in  this 
act;  provided,  that  said  seeds  are  below  the 
standard  fixed  in  this  act. 

"Fourth:  Locality  where  said  seed  was 
grown,  and  when  grown.*' 

Section  2  declares  what  are  agricultural 
seeds  within  the  intent  of  the  act. 

Section  3  prescribed  that  such  seeds  shall 
not  be  sold  within*  this  State  unless  they  are 
free  from  a  number  of  weed  seeds,  named. 

Section  4  declares  what  kind  of  seed  shall 
constitute  impurities,  and  provides  that,  when 
they  are  present  in  quantity  exceeding  two 
per  cent  of  weight,  "the  approximate  percent- 
age of  each'  shall  be  plainly  indicated"  on  the 
label. 

Section  5  declares  that  sand,  dirt,  chaff,  and 
foreign  substances  in  seeds  shall  constitute 
impurities,  and  that  their  presence  shall  be 
shown  on  the  label. 

t285]  Section  6  prescribes  what  shall  con- 
stitute mixed  or  adulterated  seeds. 

Section  7  defines  what  shall  constitute  mis- 
branding. 

Section  8  of  the  act  provides,  among  other 
things,  as  follows: 

*'The  provisions  concerning  agricultural 
seeds  contained  in  this  act  shall  not  apply  to: 

"Fifth:  The  sale  of  seed  that  is  grown, 
sold,  and  delivered  by  any  farmer  on  his  own 
premises  for  seeding  by  the  purchaser  him- 
self, unless  the  purchaser  Of  said  seed  ohtains 
from  the  seller  at  the  time  of  the  sale  thereof 
a  certificate  that  the  said  seed  is  supplied  to 
the  purchaser,  subject  to  the  provisions  of 
this  act." 

Section  9  fixes  the  standard  of  purity  and 
viability  of  agricultural  seeds. 

Section  10  declares  that  the  Commissioner 
of  Agriculture  shall  enforce  the  provisions  of 
the  act. 

Section  11  provides  that  any  one  who  shall 
violate  ,any  of  the  provisions  of  this  act 
shall  be  guilty  of  a  misdemeanor,  and,  \ipon 
conviction,  shall  be  fined,  not  more  than  $100 
and  costs  of  prosecution. 

Section  12  Provides  that  every  importer, 
dealer  or  agent  shall  pay  an  inspection  fee  of 
two  cents  per  bushel  on  cereals,  and  five  cents 
per  bushel  on  grasses  and  clovers,  etc. 

Section  13  declares  that  the  moneys  derived 
from  fee.s  and  fines  under  the  act  shall  be 
used  for  the  purpose  of  enforcing  its  provi- 
sions. 

This  act  is  an  attempted  exercise  by  the 
State  of  the.  police  power,  which  was  one  of 
the  powers  reserved"  [286]  to  the  States  in 
the  national  Constitution.  Tlie  police  power 
is  thus  exercised  in  aid  of  an  ini^pection  law. 
if  indeed  inspection  laws  may  not  be  deemed 
to  be  one  manifestation  of  the  police  power 
itself,  "the  most  essential  of  powers,  at  times 
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the  most  insistent^  and  always  one  of  the  least 
lunitable  of  the  powers  of  governmoiU*''  In 
the  celebrated  case  of  Gibbons  y.  Ogden,  9 
Wheat.  1,  199,  6  U.  S.  (L.  ed.)  23,  71,  Chief 
Justice  Marshall  said: 

"But  the  inspection  laws  are  said  to  be  reg- 
ulations  of  commerce,  and  are  certainly,  rec- 
ognized in  the  Cpnstitution  as  being  passed  in 
the  exercise  of  a  power  remaining  with  the 
States.  That  inspection  laws  may  have  a  re- 
mote and  considerable  influence  on  commerce 
will  not  be  denied;  but  that  a  power  to  regu- 
late commerce  is  the  source  from  which  the 
right  to  pass  them  is  derived  cannot  be  ad- 
mitted. .  .  .  They  form  a  portion  of  that 
immense  mass  of  legislation,  which  embraces 
everything  within  the  territory  of  a  State,  not 
surrendered  to  the  general  government;  all 
which  can  be  most  advantageously  exercieed 
by  the  States  themselves." 

The  Constitution  of  the  United  States  de- 
clares: "No  State  shall,  without  the  consent 
of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection 
laws." 

The  clause,  "except  what  may  be.  absolutely 
necessary  for  executing  its  inspection  laws," 
affirmatively  recognizes  the  power  to  pass  in- 
spection laws  as  an  existing  sovereign  right 
in  the  States. 

[287]  I.  An  attack  is  made  on  the  act  as  be- 
ing unconstitutional  arbitrary  class  legisla- 
tion, the  argument  being  that  subsection  5  of 
section  8  exempts  the  farmer  grower  from  the 
operative  force  of  all  provisions  of  the  act, 
without  there  being  any  substantial  reason  to 
support  the  class! flcation.  The  objection  is 
rested  principally  on  the  authority  of  Con- 
nollv  V.  Union  Sewer  Pipe  Co.  184  U.  S.  540, 
22  S.  Ct.  431,  46  U.  S.  (L.  ed.)  679.  In  that 
case  the  constitutionality  of  the  trust  statute 
of  tlfe  State  of  Illinois  was  considered,  with 
result  that  it  was  denounced  as  unconstitu- 
tional, because  in  violation  of  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment. 
The  statute  in  substance,  as  construed,'  provid- 
ed that  all  except  producers  of  agricultural 
commodities  and  rainers  of  live  stock,  who 
combined  their  capital  for  any  of  the  purposes 
named  in  the  act,  should  be  punished.  Sec- 
tion 9  of  that  act  (Laws  1893,  p.  lvS2i  set 
forth : 

"The  provisions  of  this  act  shall  not  apply 
to  agricultural  products  or  live  stock  while 
in  the  hands  of  the  producer  or  raiser." 

The  court  said:  "The  statute  so  provides 
notwithstanding  persons  engaged  in  trade  or 
ill  the  sale  of  merchandise  and  commodities, 
witliin  the  limits  of  a  State,  and  agricultural- 
ists and  raisers  of  live  stock,  are  all  in  the 
same  general  class,  that  is  they  are  all  alike 
engaged  in  domestic  trade,  which  is,  of  right, 
open  to  all,  subject  to  such  regiilations,  ap- 


plicable alike  to  all  in  like  conditions,  as  the 
State  may  legally  prescribe.    .    .    . 

[288]  "It  cannot  divide  those  engaged  in 
trade  into  classes  and  make  criminals  of  one 
class  if  they  do  certain  forbidden  tilings, 
while  allowing  another  and  favored  class  en- 
gaged in  the  same  domestic  trade  to  do  the 
same  things  with  impunity.  .  .  .  Such 
a  statute  is  not  legitimate  exertion  of  the 
power  of  classification,  rests  upon  no  reason- 
able basis,  is  purely  arbitrary,  and  plainly 
denies  the  equal  protection  of  the  laws  to 
those  against  whom  it  discriminates." 

The  ruling  of  the  court  waa  that  agricultur- 
al products  and  live  stock  cannot  be  segregat- 
ed from  other  commodities  in  respect  of  reg- 
ulations against  restraint  of  trade  therein. 
Agriculturists  in  trade  combination  n^ay  not 
be  treated  as  distinct  from  others  trading  in 
like  commodities. 

A  determination  of  the  contention  that  the 
principle  of  the  Connolly  Case  establishes  the 
invalidity  ef  the  act  under  review  calls  for 
a  construction  of  subsectioB  5  of  section  8. 
In  order  to  the  nonapplicability  to  a  selling 
farmer  of  the  provisions  of  the  statute,  these 
several  features  must  appear  in  conjunction: 
(a)  The  seed  must  be  grown  by  him;  (b) 
sold  by  him  on  his  own  premises;  (c)  with 
delivery  there;  and  (d)  to  a  purchaser  for 
seeding  by  the  purchaser  himself.  Except  in 
respect  of  a  sale  thus  closely  restricted,  the 
farmer  producer  is  subject  to  the  penalties  of 
the  act. 

So  construed,  we  have  not  certain  dealers 
set  off  from  other  dealers  handling  the  same 
commodity,  as  [289]  in  the  Connolly  Case. 
We  have  transactions  in  open  market  put  in 
a  class  distinct  from  a  restricted  kind  of 
non-market  sales;  sales  to  whomsoever  as  dis- 
tinct from  sales  on  the  farm  bv  one  farmer  to 
another,  when  the  use  to  be  made  of  the  trans- 
ferred seed  by  the  latter  is  also  restricted. 
May  not  open  market  sales  be  regulated  with- 
out at  the  same  time  and  in  like  manner  regu- 
lating such  confined  sales?  Must  the  machin- 
ery necessary  for  the  protection  of  the  public 
in  respect  of  the  former  be  applied  to  the 
latter,  notw^ithstanding  its  total  unfitness 
thereto,  and  the  probability  of  its  breakin,? 
down  in  the  effort  at  application  ?  We  do 
not  believe  that  it  in  any  wise  partakes  of 
the  arbitrary  to  say  that  one  method  of  regu- 
lation may  be  applied  to  the  market  dealer 
without  its  reaching  to  sales  of  seed  by  a 
farmer  to  his  tenant,  his  cropper,  or  his  neigh- 
bor, or  another  farmer,  for  the  reason  that 
such  seeds  are  sold  where  grown,  and  under 
conditions  that  give  the  purchaser  a  fair 
opportunity  to  learn,  at  the  time  and  place  of 
the  production  and  what  kind  of  crop  pro- 
duced the  seed.  Tlie  same  occasion  does  not 
arise  for  protection  through  the  medium  of 
public  inspection,  test  or  safeguard.    Further, 
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th«  nme  fiudlitiofl  for  the  perpetration  of 
fraud,  in  sales  so  directly  made  do  not  exist — 
the  seller  is  in  likelihood  personally  known  to 
the  purchaser.  The  remedy  for  a  fraud,  if 
committed  in  such  a  sale,  is  one  to  be  estab- 
lished and  enforced  under  dissimilar  condi- 
tions. 

[290]  We  need  not  go  into  rules  that  thia. 
court  has  prescribed  as  tests  of  arbitrary  clas- 
sification, hi  view  of  the  fact  that  the  prin- 
ciples touching  the  range  of  discretion  of  the 
1egi<<lature  were  elaborated  in  Motlow  v. 
State.  125  Tenn.  547,  145  S.  W.  177,  L,.R.A. 
1916F  177,  and  in  the  very  recent  case  of 
Memphis  v.  State,  133  Tenn.  83,  179  S.  W. 
631.  Ann.  Cas.  1917C  105G,  L.R.A.1916B,  1151. 

A  comprehensive  review  of  the  decisions  of 
the  supreme  court  of  the  United  States  on 
that  subject  may  be  found  in  International 
Harvester  Co.  v.  Missouri,  234  U.  S.  199,  34 
S.  Ct.  859,  58  U.  S.  (L.  ed.)  1278.  52  L.R.A. 
(X.S.)  525. 

We  shall  refer  to  some  of  the  decisions  of 
that  tribunal  which  touch  the  validity  of  the 
segregation  of  a  class  of  dealers  or  one  busi- 
ness from  others  for  regulation  under  the 
police  power.  Ilie  principles  enunciated  in 
each  may  find  application  in  the  pending  case. 

Heath,  etc.  Mfg.  Co.  v.  Worst,  207  U.  S. 
338,  28  S.  Ct.  114,  52  U.  S.  (L.  ed.)  236,  in- 
Tolved  the  constitutionality  of  a  State  net 
"to  prevent  the  adulteration  of  and  deception 
in  the  sale  of  white  lead  and  mixed  paints." 
A  discrimination  was  asserted  to  have  been 
made  in  favor  of  paste  paints  and  certain 
other  kinds  of  mixed  paints.    The  court  said  : 

^'Classification  may  not  be  merely  arbitra- 
ry, but  necessarily  there  must  be  great  free- 
dom of  discretion^  even  though  it  result  in  'ill- 
advised^  unequal  and  oppressive  legislation.' 
Mobile  County  v.  KimbaU,  [291]  102  U.  S. 
691,  26  U,  S.  (L.  ed.)  238.  And  this  necessa- 
rily on  acoQiint  of  the  complex  problems  which 
are  presented  to  government.  Evils  must  be 
met  as  they  arise  and  accsording  to  the  manner 
in  which  they  arise.  The  right  remedy  may 
not  always  be  apparent.  Any  interference, 
indeed,  may  be  asserted  to  the  evil,  may  result 
in  evil.  At  any  rate,  exact  wisdom,  and  nice 
adaptation  of  remedies  are  not  required  by 
the  Fourteenth  Amendment,  nor  the  crude* 
nets  nor  the  impolicy  nor  even  the  injustice  of 
State  laws  redressed  by  it.    .    .    . 

"There  is  a  distinction  between  the  painta 
and  the  evils  to  which  the  statute  was  ad-, 
dressed  may  not  exist  or  be  flagrant  in  one  as 
in  the  other.  There,  indeed^  may  be  a  degree  of 
eompeiitioB  between  them,  but  other'  circum- 
stances and  conditions  may  have  directed 
the  legislative  discretion.  This  record  cer- 
tainly does  not  present  any  data  to  make 
it  certain  that  the  discretion  wab  arbitracily 
exercised.  Legislation  which  regulates  busi- 
may  well  make  distinctions  depend  up* 
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on  the  degrees  of  evil  without  being  arbitra- 
ry  or  unreasonable." 

Inspection  laws  for  mines  are  upheld 
though  limited  to  mines  where  more  than 
five  men  are  employed.  Consolidated  Coal 
Co.  v.  Illinois,  186  U.  S.  203,  22  S.  Ct.  616, 
46  U.  S.  (L.  ed.)  872,  followed  by  McLean 
V.  Arkansas,  211  U.  S.  539,  551,  29  S.  Ct, 
206,  53  U.  S.  (L.  ed.)  315,  321,  the  rulings 
being  placed  on  the  ground  that  mines  which 
are  worked  on  so  small  a  scale  as  to  re- 
quire only  five  operatives  would  not  [292 J 
be  likely  to  need  the  careful  inspection  pro- 
vided for  larger  mines. 

The  singling  out  for  regulations  of  the 
sale  of  lard  in  cans  or  packages  from  other 
foods  is  sustained  on  the  ground  that  the 
"power  may  be  deterinined  by  degrees  of 
evil,  or  exercised  in  cases  where  detriment  is 
specially  experienced."  Armour  v.  North 
DakoU,  240  U.  S.  510,  36  S.  Ct.  440,  60  U. 
S.  (L.  ed.)  771,  Ann.  Cas.  1916D  648,  affirm- 
ing 27  N.  D.  177,  145  N.  W.  1033,  L.RJ^. 
1916E  380,  Ann.  Cas.  1916B  1149. 

In  Rast  V.  Van  Demau,  etc.  Co.  240  U.  S. 
342,  357,  Ann.  Cas.  1917A  455,  36  S.  Ct. 
370.  374,  60  U.  S.  (L.  ed.)  679,  687,  L.R.A. 
1917A  421,  the  classification  of  sellers  of 
goods  accompanied  by  coupons  from  sellern 
without  such  inducements  to  purchasers,  for 
the  imposition  of  an  additional  tax,  was  sus- 
tained.    It  was  said: 

"The  difl'erence  between  a  business  when* 
coupons  are  used,  even  regarding  their  use 
as  a  means  of  advertising,  and  a  business 
where  they  are  not  used,  is  pronounced. 
...  It  makes  no  difference  that  the  facts 
may  be  disputed  or  their  effect  opposed  by 
argument  and  opinion  of  serious  strength. 
It  is  not  within  the  competency  of  the  courts 
to  arbitrate  in  such  contrariety.    .    .    . 

"It  is  the  duty  and  function  of  the  legis- 
lature to  discern  and  correct  evils,  and  by 
evils  we  do  not  mean  some  definite  injury, 
but  obstacles  to  a  greater  public  welfare. 
Kubank  v.  Richmond.  226  U.  S.  137,  [293] 
142,  33  S.  Ct.  76,  57  U.  S.  (L.  ed.)  156,  158, 
42  I..R.A.(N.S.)  1123,  Ann.  Cas.  1914B  192." 

In  perhaps  the  latest  reported  case  on 
the  point  (St.  Louis,  etc.  R.  Co.  v.  Arkan- 
sas, 240  U.  S.  518,  36  S.  Ct.  443,  60  U.  S. 
(L.  ed.)  776)  it  was  said: 

"We  have  recognised  the  impossibility  of 
legislation  being  all-comprehensive,  and  that 
there  may  be  practical  groupings  of  objects 
which  will,  as  a  whole  fairly  present  a  class 
of  itself,  although  there  may  be  exceptions 
in  which  the  evil  aimed  at  is  deemed  not  so 
flagrant." 

See  alao  Lemieux  v.  Young,  211  U.  S. 
489,  29  S.  Ct.  174,  63  U.  S.  (L.  ed.)  295; 
Ozan  Lumber  Co.  v.  Union  County  Nat. 
Bank,  207  U,  S.  255,  28  S.  Ct.  89,'  52  U. 
S.  (L.  ed.)    L95;  Atlantic  Coast  Line  R.  Co. 
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V.  Georgia,  234  U.  S.  280,  34  S.  Ct.  829,  58 
U.  S.  (L.  ed.)  1312. 

A  case  specially  pertinent,  since  it  in- 
involved  a  claimed  arbitrary  discrimination  as 
between  nonproduoing  and  producing  venders 
in  an  inspection  law,  is  St.  John  v.  New  York, 
201  U.  S.  833,  26  S.  Ct.  554,  50  U.  S.  (L.  ed.) 
898,  5  Ann.  Cas.  909.  Sustaining  the  classifi- 
cation, it  was  said: 

"It  is  contended  that  the  power  is  not  exer- 
cised on  all  alike  who  stand  in  the  same  rela- 
tion to  the  purpose,  and  quite  dramatic  illus- 
trations are  used  to  show  discrimination.  A 
picture  is  exhibited  of  producing  and  nonpro- 
ducing  venders  selling  milk  side  by  side;  the 
latter,  it  may  be,  a  purchaser  from  the  form- 
er; the  act  of  one  permitted,  the  act  of  the 
other  prohibited  or  penalized.  If  We.  could 
look  no  farther  [294]  than  the  mere  act  of 
selling,  the  injustice  of  the  law  might  be  dem- 
onstrated, but  something  more  must  be  con- 
sidered. Not  only  the  final  purpose  of  tlie 
law  must  be  considered,  but  the  means  of  its 
administration — the  ways  it  may  be  defeated, 
legislation,  to  be  practical  and  efficient,  must 
regard  this  special  purpose  as  well  as  the 
ultimate  purpose.  The  ultimate  purpose  id 
that  wholesome  milk  shall  reach  the  consum- 
er, and  it  is  the  conception  of  the  law  that 
milk  below  a  certain  strength  is  not  whole- 
some, but  a  difference  is  made  between  milk 
naturally  deficient  and  milk  made  so  by  dilu- 
tion. It  is  not  for  us  to  say  that  this  is  not 
a  proper  difference,  and  regarding  it  the  law 
fixes  its  standard  by  milk  in  the  condition 
that  it  comes  from  the  herd.  It  is  certain 
that  if  milk  starts  pure  from  the  producer  it 
will  reach  the  consumer  pure  if  not  tampered 
with  on  the  way.  To  prevent  su^h  tampering 
tlie  law  is  framed  and  its  penalties  adjusted.** 

In  the  case  at  bar,  we  repeat  that  the  aet 
does  not  exempt  so  broad  a  class  as  produc- 
ing venders  of  seed.  And  certainly  a  farmer 
in  making  such  limited  sales  is  not  under  the 
same  temptation  to  adulterate  his  output,  not 
to  mention  the  evident  inequality  in  skill  and 
facilities  to  that  end. 

We,  therefore,  hold  that  the  asserted  un- 
reasonable and  capricious  classificatioti  does 
not  appear. 

II.  Another  attack  on  the  act  as  unreason- 
ably discriminatory  is  from  a  different  angle 
— the  discrimination  [295]  asserted  to  exist 
being  one  in  favor  of  seeds  produced  in  this 
State.  It  is  insisted  that  bv  reason  of  the 
exemption  contained  in  sectimi  8,  subsec.  5, 
the  act  is  not  a  valid  inspection  law  or  the 
valid  exercise  of  the  police  power  of  the 
State;  but  that,  under  the  guise  of  an  inspec- 
tion law,  it  is  an  unwarrantable  burden  on 
interstate  commerce,  the  inevitable  tendency 
of  which  is  towards  the  creation  of  a  prefer- 
ence or  advantage,  in  dealing  in  agricultural 
seeds,  to  producers  of  such  seeds  in  Tennessee. 
The  predicate  of  the  supporting  argument  is 


that  the  practical  result  ia  that  all  seeds 
grown  outside  of  Tennessee  are  subject  to  the 
restrictive  provisions  of  the  act,  while  all 
seeds  grown  in  Tennessee  and  sold  by  the  pro- 
ducer are  free  from  such  restrictions. 

On  construction  of  the  statute,  we  find  no 
evidence  of  a  purpose  to  discriminate  in  favor 
of  seeds  produced  in  this  State.  The  thin^ 
sought  to  be  regulated  is  the  sales  of  seeds 
which  are  made  in  this  State.  The  sales 
of  seeds  that  are  the  product  of  this  State  are, 
equally  with  those  produced  in  other  States, 
within  the  provisions  of  the  statute,  except  in 
the  closely  confined  instance  outlined  in  what 
was  said  above  respecting  classification. 
That  narrow  exemption  was  not  designed  to 
discriminate  in  favor  of  the  Tennessee. prod  no- 
tion of  seeds.  It  has  relation  rather  to  the 
place  and  circumstances  of  sales.  The  legis- 
lature evidently  thought  that  farmers*  salea 
of  seeds  of  their  own  production  on  the  farm 
in  their  [296]  nature  were  accompanied  by 
certain  safeguards  to  the  pui'chasing  public, 
and  that  but  a  slight  additional  statutory 
restriction  was  necessary  in  respect  thereto 
and,  further,  that  an  effort  to  apply  the  ma- 
chinery of  the  act,  necessarily  somewhat  in- 
tricate, to  sales  by  a  farmer  to  his  tenant, 
for  example,  would  make  the  entire  scheme 
impracticable,  unworkable,  and  impotent. 

We  have  therefore  to  consider  whether, 
when  the  exemption  has  been  brought  to  what 
seems  to  be  the  irreducible  minimum,  the  act 
must  fall  as  discriminatorv,  and  the  benefits 
of  a  system  created  for  the  public  welfare 
lost. 

It  cannot  be  successfully  contended  that 
any  interference  with  traflic  in  seeds  coming" 
from  without  the  limits  of  the  State  was  in- 
tended. Such  was  not  the  main  purpose,  or 
one  of  the  prime  purposes,  of  the  legislation : 
and  if  such  interference  to  any  degree  i* 
worked,  it  is  not  done  directly  but  by  way 
of  incident. 

It  is  not  insisted  that  the  Congress  has  oc- 
cupied the  field  by  regulating  the  interstate 
shipments  or  sales  of  seeds,  or  that  it  was* 
not  within  the  power  of  the  legislature  tt> 
act  in  the  premises.  One  of  the  deepest  think- 
ers in  this  country  on  "problems  off  legislation, 
Elihu  Root,  has  called  attention  by  way  of 
warning  to  the  States  to  the  loss  !)y  the  States* 
to  the  national  government  of  powers  capable 
of  being  exercised  by  thetn,  and  be  has  pointed 
out  that  this  has  been  due  in  the  past  to  au* 
pineness  on  the  part  of  the  States  and  their 
nonexercise  of  sovereign  powera,  leading 
[297]  almost  inevitably  to  the  assumption 
and  exercise  of  power  on  the  part  of  the  gen- 
eral government  in  fields  into  which  public 
interest  and  sentiment  demand  that  protec- 
tion shall  come  froih  some  source. 

But  where  a  State,  as  here,  has  moved  to 
protect  its  inhabitants  in  respect  of  some 
vital  concern,  can  it  yet  be  validly  urged  that, 
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though  in  the  exercise  of  a  conceded  sover- 
eign function,  it  may  not  do  so  except  on 
terms  of  absolute  noninterference  with  inter- 
state commerce? 

In  a  government  like  ours  statal  and  na- 
tional powers  are  interlaced,  and  they  must 
touch  and  to  some  extent  trench  on  one  an- 
other in  their  efttcient  interplay.  The  ulti- 
mate tribunal  that,  as  the  guardian  of  both 
alike,  has  to  define  the  limitations,  under  the 
Constitution,  on  the  operation  of  these  re- 
spective powers  has  not  been  unaware  of  the 
difficulties  that  inhere  in  the  problem  of  set- 
ting bounds  to  the  exercise  of  sovereign  func- 
tions: and  we  are  to  look  to  its  decisions  for 
^idance  to  a  proper  determination-  of  the 
^fltion  presented:  Does  the  statute  unwar- 
rantably discriminate  against  interstate  com- 
merce ? 

The  supreme  court  of  the  United  States  in 
soch  an  investigation  looks  to  substance  rath- 
er than  form;  to  the  tendency  or  the  necessary 
effect  in  the  operation  of  an  act,  not  so  much 
to  what  it  avows  in  terms;  and  thus  deter- 
mines whether  a  State  statute  unduly  burdens 
interstate  conunerce  by  reason  of  discrimina- 
tions against  it. 

[298]  In  Minnesota  v.  Barber,  136  U.  S. 
319,  10  S.  Ct.  863,  34  U.  8.  (I*  ed.)  467,  it 
was  said: 

"There  may  be  no  purpose  upon  the  part  of 
a  legislature  to  violate  the  provisions  of  that 
instrument,  and  yet  a  statute  enacted  by  it, 
under  the  forms  of  law,  may,  by  its  necessary 
operation,  be  destructive  of  rights  granted  or 
secured  by  the  Constitution.    .    .    . 

"Although  this  statute  is  not  avowedly,  or 
hi  terms,  directed  against  the  bringing  into 
Hinncflota  of  the  products  of  other  States, 
its  neeeasary  effect  is  to  burden  or  obstruct 
eommeroe  with  other  stMes,  as  involved  in 
the  transportation  into  that  State,  for  pur- 
poses of  sale  thcre^  of  all  fresh  beef,"  etc. 

The  eases  chiefly  relied  upon  by  appellees 
to  show  undue  discrimination  are  those  of 
Minnesota  v.  Barber,  supra;  Brimmer  v.  Reb- 
man.  138  U.  S.  78,  11  S.  Ct.  213,  34  U.  S.  (L. 
ed.)  862,  and  cases  following  them. 

In  Minnesota  v.  Barber,  the  court  was  con- 
ndering  a  statute  which  prohibited  the  sale 
of  any  fresh  meat  in  Minnesota  for  human 
food  unless  the  cattle  should  have  been  in- 
spected within  the  State  and  within  the  nar- 
row time  limit  of  twenty-four  hours  before 
the  slaughter  of  the  same,  and  the  court 
held  that  the  pracical  effect  of  the  act  was  to 
discriminate  against  the  products  and  busi" 
ness  of  other  States  it  favor  of  the  products 
and  business  of  Minnesota,  and  therefore 
to  unduly  burden  commerce  among  the  sever- 
al States. 

[299]  In  Brimmer  v.  Bebman  a  statute  of 
Virginia  was  under  test  which  iixcil  a  limit 
of  distance  of  shipment,  in«iead  of  lime,  in 
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that  it  forbade  the  sale  within  that  State  of 
any  fresh  meats  "which  shall  have  beeu 
slaughtered  one  hundred  miles  or  over  from 
the  place  at  which  it  is  offered  for  sale,  until 
and  except  it  has  been  inspected."  The  hold- 
ing was  that  for  all  practical  ends,  the  statute 
prevented  citizens  of  distant  States  from  con>- 
peting,  upon  terms  of  equality,  with  local 
dealers  in  Virginia,  and  was  a  ''direct  burden 
upon  commerce  among  the  States,  and  there- 
fore void." 

These  rulings  were  based  on  the  fact  that 
a  '^direct  burden"  was  imposed  on  interstate 
commerce,  excluding,  by  necessary  operation, 
all  fresh  meats  ''although  entirely  sound, 
taken  from  animals  slaughtered  in  other 
States."  Plumley  v.  Massachusetts,  155  U.  S. 
461,  16  S.  Ct.  164,  39  U.  S.  (L.  ed.)  223. 

The  discrimination  inveighed  against  in 
the  pending  case  is  one  that  is  claimed  to 
affect  such  commerce.  But  commerce  between 
the  States  may  be  affected  by  local  inspection 
laws  or  police  regulations,  without  the  latter 
becoming  invalid  on  that  account;  for  when 
the  local  police  regulation  has  real  relation 
to  the  suitable  protection  of  the  people  of  the 
State,  and  is  reasonable  in  its  requirements, 
it  is  not  invalid  because  it  may  'incidentally 
affect  interstate  commerce."  Savage  v.  Jones, 
226  U.  S.  626,  32  S.  Ct.  722,  56  U.  S.  (L.  ed.) 
1191. 

[300]  A  State  may  sp  protect  its  people 
and  their  property  against  threatened  dangers 
if  the  means  employed  to  that  end  "do  not  go 
beyond  the  necessities  of  the  case."  Rcid  v. 
Colorado,  187  U.  S.  137,  23  8.  Ct.  92,  47  U. 
S.   (L.  ed.)   108. 

As  was  said  in  the  case  of  Pittsburg,  etc. 
Coal  Co.  V.  Louisiana,  16rt  U.  S.  599,  15  S. 
Ct.  463,  39  U.  S.  (L.  ed. )  548,  quoting  from 
case  of  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
V.  S.  (L.  ed.)  819: 

"Legislation,  in  a  great  variety  of  ways, 
may  affect  commerce  and  persons  enj»aged  in 
it  without  constituting  a  regulation  of  it 
within  the  meaning  of  the  Constitution.  .  .  . 
And  it  may  be  said,  generally,  that  legisla- 
tion of  a  State,  not  directed  against  commerce 
or  any  of  its  regulations,  but  relating  to  the 
rights,  duties,  and  liabilities  of  citizens,  and 
only  indirectly  and  remotely  affecting  the 
operations  of  commerce,  is  of  obligatory  force 
upon  citizens  within  its  territorial  jurisdic- 
tion, whether  on  land  or  water,  or  engaged 
in  commerre,  foreign  or  interstate,  or  in  any 
other  pursuit." 

Again  in  Sligh  v.  Kirkwood,  237  U.  S.  52, 
35  S.  Ct.  501,  59  U.  S.  (L,  ed.)  835: 

"Nor  does  it  make  any  difference  that  such 
regulations  incidentally  affect  interstate  com- 
merce, when  the  object  of  the  regulation  is 
not  to  that  end,  but  is  a  legitimate  attempt 
to  protect  the  people  of  the  State. 
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In  New  Mexico  v.  Denver,  etc.  R.  Co.  203 
U.  8.  38,  27  8.  Ct.  1,  51  U.  S.  (L.  ed.)  78, 
it  was  said  [301]  of  the  ezerciae  of  the  police 
power  in  aid  of  an  inspection  law: 

''It  is  true  that  it  affects  interstate  com- 
merce, but  we  do  not  think  such  was  its  pri- 
mary purpose,  and  while  it  may  have  an  effect 
to  levy  a  tax  upon  this  class  of  property,  tlie 
main  purpose  evidently  was  to  protect  the 
people  against  fraud  and  wrong." 

At  the  time  this  opinion  was  prepared,  we 
did  not  have  aocess  to  the  decision  of  the 
supreme  court,  holding  valid  the  "Blue  Sky 
Law,"  against  a  like  attack,  but  before  it« 
filing  a  report  of  that  case  had  appeared  m 
Hall  V.  Geiger- Jones  Co.  (October  Tenn)  242 
U.  S.  539,  Ann.  Oas.  1917C  643,  37  S.  Ct. 
217,  61  U.  &.    (L.  ed.)    480. 

Applying  these  teats  to  the  act  under  re- 
view, we  construe  it  not  to  have  the  meaning 
assigned  it  by  appellees.  It  does  not  impose 
burdens  on  seeds  from  other  States  because 
of  their  foreign  origin.  Tennessee  grown  seeds 
are  covered  by  its  provisions  when  in  like 
manner  sold  on  the  market;  farmer  producers 
are  within  its  operative  force  as  to  market 
sales,  and  any  sale  by  such  one  is  to  be  treated 
as  a  market  sale  unless  it  be  consununated 
on  his  farm,  and  then  for  a  restricted  purpose. 
All  in  the  same  class  are  affected  alike.  The 
exemption  we  believe  to  have  been  made  by 
reason  of  overruling  necessity,  and  therefore 
the  means  employed'  ''do  not  go  beyond  the 
necessities  of  the  case."  Had  the  Congress 
itself  moved  to  regulate  the  interstate  sales 
of  seeds,  it  in  all  probability  would  have  made 
the  same  exception  in  order  to  prevent  the  law 
from  defeating  [302]  itself  by  reason  of  im- 
practicability of  enforcement.  Why  may  not 
a  legislature.  Congress  not  having  occupied 
the  field? 

We,  therefore,  hold  that,  if  interstate  com- 
merce be  affected  at  all,  it  is  only  by  way 
of  incident,  not  directly,  remotely  not  pri- 
marily, and  that  the  main  purpose  of  the  act 
was  to  protect  against  fraud  and  harm,  not 
directly  against  commerce  between  the  States 
by  way  of  a  discrimination  in  favor  of  seeds 
produced  in  this  state. 

A  case  that  is  claimed  to  be  directly  in 
point  is  In  re  Sanders,  52  Fed.  802,  18  L.K.A. 
549,  in  which  the  court  was  considering  a 
statute  of  North  Carolina  that  enacted: 

"That  any  person  or  persons  doing  business 
in  the  State,  who  shall  sell  seed,  or  offer  for 
sale  any  vegetable  of  garden  seed,  that  are 
not  plainly  marked  upon  each  package  or  bag 
containing  such  seed  the  year  in  wliich  said 
seed  were  grown,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be 
fined  not  less  than  ten  dollars  or  more  than 
fifty  dollars,  or  imprisoned  not  more  than 
thirty  days,  for  each  and  every  offense;  pro- 
vided, that  the  provisions  of  the  act  shall  not 


apply  to  farmers  selling  seed  in  opea  bulk  to 
other  farmers  or  gardeners." 

It  will  be  observed  that  this  seed  law  ex- 
empted from  its  operation  "farmers  selling 
seed  in  opening  bulk  to  other  farmers  or 
gardeners;"  and,  in  the  course  of  its  opinion, 
the  court  said: 

[303]  "It  favors  the  grower  nnd  dealer  in 
seeds  doing  business  in  North  Carolina  to  the 
detriment  of  the  growers  and  dealers  of  all 
the  other  States,  for  the  farmers  of  North 
Carolina  are,  in  effect*  regarded  as  growers 
and  dealers  in  seeds,  and  exempted  from  the 
requirements  of  the  law,  and  it  would  follow 
that  all  persons  desiring  to  purchase  from 
them  would  be  'farmers  or  gardeners.'  It 
would  thereby  permit  a  certain  portion  of  the 
citizens  of  that  State  to  engage  in  that  busi- 
ness, and  prohibit  all  the  rest  from  so  doing. 
W^hy  should  the  farmers  of  North  Carolina  be 
permitted  to  sell  seed  in  open  bulk  to  other 
farmers  or  gardeners,  and  the  petitioner,  or 
D.  M.  Ferry  &  Co.,  or  aftiy  citizen  who  de- 
sires to  engage  in  that  trafiic,  be  prohibited 
from  BO  doing?  How  does  this  protect  seed 
buyers?  What  is  meant  by  'open  bulk?'  The 
natural  meaning  of  the  words  is,  'In  the 
mass;  exposed  to  view;  not  tied  or  sealed  up.' 
Used  in  the  connection  thev  are  in  this  act, 
they  do  not  relate  to  i^e  quantity  that  may 
be  sold,  nor  does  the  statute  restrict  it  to  an 
ounce  or  less,  or  require  a  bushel  or  more  to 
be  sold.  Any  quantity  of  any  garden  or  vege- 
table seed,  not  in  a  package  or  bag,  but  in 
open  bulk,  may  be  sold  by  a  farmer  to  other 
farmers  or  gardeners,  without  the  mark  re* 
lating  to  the  year  when  grown.  The  effect  of 
this  is  that  all  dealers  must  sell  their  seeds 
through  farmers,  or  be  excluded  fnmi  the 
market.  The  farmer  may  sell  seeds,  free 
from  any  restrictions  or  marks,  but  anyone 
else  selling  the  same  kind  of  [304]  seeds,  even 
if  from  the  same  original  mass  or  bulk,  if 
the  same  be  in  packages  or  bags,  must  have 
plainly  marked  upon  them  the  year  when 
grown,  the  words  that  give  purity  to  the  con- 
tents, and  eliminate  all  fraud  from  the  sale. 
This  statute  virtually  prevents  the  importa- 
tion into  the  State  of  North  Carolina  of  all 
garden  and  vegetable  seeds  in  paper  packages 
or  bags,  for  sale  in  the  packages  in  which 
imported,  and  destroys  that  extensive  and 
useful  trade,  so  far  as  that  State  is  concerned. 
If  one  State  can  do  this,  ail  can.  If  North 
Carolina  can  impose  this  burden,  other  States 
can  and  will  impose  similar  or  heavier  one,  to 
the  great  damage  of  a  conunerce  in  which  not 
only  this  petitioner  and  D.  M.  Feriy  &  Co.  are 
interested,  but  in  which  many  citieens  of  many 
of  the  States  have  invested  their  means,  and 
to  which  they  have  devoted  their  time  and 
energies." 

The  Sanders  Case,  if  sound,  is  distinguish- 
able from  the  one  before  us.     As  is  pointed 
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out  in  the  opinion  of  the  eironit  judge  who 
ilelivered  it,  on  looking  to  its  practical  effect, 
tiie  statute  there  under  review  would  force  all 
dealers  to  eell  their  seeds  through  farmers, 
who  were  at  liberty  to  resell  without  restric- 
tion as  to  the  use  to  which  tiiey  were  to  be 
put,  so  that  the  seed  might  come  on  the  open 
market  and  there  compete  on  favored  terms 
wi(h  other  seeds. 

It  was  made  a  matter  of  comment  that  the 
quantity  to  be  sold  by  the  farmers  was  not 
restricted,  while  here  the  quantity  is  prae* 
tically  limited,  by  the  actual  [305]  need  ol 
the  purchaser  '*for  ssediag  by  the  pnrchaser 
kimseif."  In  other  words,  tha  opportunity  is 
denied  and  not  afforded  for  the  seeda  coming 
on  the  market  in  euch  competition.  In  the 
Sanders  Case,  sales  coiuld  be  made  at  any 
place  in  the  State,  whether  in  the  market  or 
elsewhere,  and  regardless  of  where  the  seller 
procured  the  seeds.  Here  the  seeds  sold  by 
him  must  be  self-prodnced. 

Looking  broadly  to  the  effect  of  the  respec- 
tire  acts,  in  practical  operation,  on  interstate 
commerce,  we  think  differentiation  is  clear. 

It  is  conceded  on  the  brief  of  appellees  that 
the  act  is  expressly  limited  to  sales  made  aft- 
er seed  coming  from  other  States  is  at  rest 
within  this  State,  and  that  it  does  riot  pur- 
port to  restrict  sales  of  seed  made  from  other 
States  through  interstate  cdmmerce.  Such 
!*alea  by  farmer  producers  in  other  States  are 
therefore  unaffected;  and  it  would  seem  that 
any  handicap  is  the  one  imposed  by  the  stat- 
ute on  the  farmer  producer  of  this  State, 
when  we  view  all  such  producers  as  compo- 
nents of  a  class.  Reference  to  this  fact  is  made 
to  Bhow  that,  so  far  as  practical  operation  of 
the  act  is  concerned,  its  interference  with  in- 
terstate conimercc  is  inccmsiderable;  and  it 
n  essentially  to  such  practical  operation  that 
the  supreme  court  looks. 

We  waive  any  consideration  of  the  question 
whether  appellees  have  status  to  invoke  the 
protection  <Mf  the  constitutional  provision  that 
has  just  been  disenssed. 

[306]  III.  The  appellees  contend  that  the 
act  in  question  is  unconstitutional  because  it 
is  unreasonable  and  arbitrary  in  its  terms. 

With  the  legislative  departments  rests  the 
consideration  and  deterraiaatioa  of  the  rea- 
sonableness of  regulations  under  the  police 
power,  and  a  court  will  not  examine  the  ques- 
tion de  novo  and  overrule  audi  judgment  by 
substituting  its  own,  unless  it  dearly  appears 
tbat  those  regulations  are  so  "beyond  all  rea« 
ionable  relation  to  the  subject  to  which  they 
are  applied  as  to  amount  to  mere  arbitrary 
usurpation  of  power"  (Lemieux  v.  Young, 
supra)  or  is  unmistakably  and  palpably  in 
excess  of  the  legislatire  power,  or  is  arbitrary 
*VTond  possible  justice,"  bringing  the  case 
within  "the  rare  class*'  in  which  such  legis- 
lation is  declared  Toid. 


In  Schmidinger  v.  Chicago,  226  U.  S.  578, 
33  S.  Gt.  182,  67  U.  S.  (L.  ed.)  364,  Ann.  Cas. 
1914B  284,  an  ordinance  fixing  the  standard 
loaf  of  bread  to  be  sold  was  upheld,  the  court 
saying: 

*^It  is  argued  to  make  a  loaf  of  the  standard 
size  of  one  pound,  as  required  by  the  ordi* 
nance,  would  be  extremely  inconvenient  at 
least,  owing  to  changes  and  evaporation  after 
the  loaf  is  baked,  and  that  to  insure  a  loaf  of 
full  standard  size  it  would  be  necessary  to 
use  twenty  ounces  of  dough.  But  inconven- 
iences of  this  kind  do  not  vitiate  the  exer- 
cise ol  legislative  power.  The  local  legislature 
is  presumed  to  know  what  will  be  of  the  most 
benefit  to  the  whole  body  of  citizens.  £%'i* 
dently  the  council  of  the  [307]  city  of  Chi* 
eago  has  acted  with  the  belief  that  a  full- 
pound  loaf,  with  the  I'uiiations  provided, 
would  furnish  the  best  standard.  It  has  not 
fixed  the  price  at  which  bread  may  be  sold. 
It  has  only  prescribed  that  the  standard 
weight  must  be  found  in  the  loaves  of  the 
sizes  authorized.  To  the  argument  that  to 
make  exactly  one  pound  loaves  is  axtremely 
difficult,  if  not  impracticable,  the  supreme 
court  of  Illinois  has  answered,  and  tliis  con- 
struction is  binding  upon  us,  that  the  ordi- 
nance  is  not  intended  to  limit  Ute  weight  of  a 
loaf  to  a  pound,  .  .  .  but  tlwt  the  ordi- 
nance waa  passed  with  a  view  only  to  pre- 
vent the  Httle  of  loaves  of  bread  which  are 
short  in  weight.  Thousands  of  transactions 
in  bread  in  the  city  of  Chicago  are  with  people 
who  buy  in  small  quantities,  perhaps  a  loaf 
at  a  time,  and  exercising  the  judgment  which 
the  law  imposed  in  it,  the  council  lias  passed 
an  ordinance  to  require  such  people  to  Ixs 
sold  loaves  of  bread  of  full  weight.  We  can- 
not say  that  the  fixing  of  these  standards  in 
the  exercise  of  the  legislative  discretion  of 
the  council  is  sueh  an  unreasonable  and  arbi- 
trary exercise  of  the  police  power  as  to  bring 
the  case  within  the  rare  class  in  which  this 
court  may  declare  such  legislation  void  be- 
cause of  the  provisions  of  the  Fourteentli 
Amendment  to  the  Constitution  of  the  United 
States,  securing  due  process  of  law  from  de- 
privation by  State  enactments.' 

.See  also  Hutchinson  Ice  Cream  Co.  v.  lowa^ 
242  U.  S.  153,  37  S.  Ct  28,  61  U.  S.  (L.  ed.) 
217. 

[808]  (a)  Coming  to  one  of  the  specifica- 
tions of  appellees:  It  is  ui^ed  that  section 
11  contains  a  proviso  that  nmst  bring  the  act 
to  denunciation,  under  the  above  test,  in  that 
by  it  no  one  shall  be  convicted  if  he  is  ablo 
to  show  that  weed  seeds  named  in  section  3 
are  present  in  quantities  not  more  than  1  in 
10,000,  and  that  due  diligence  has  been  used 
to  find  and  remove  said  seeds.  It  is  said  that 
it  nowhere  appears  from  the  act  that  any 
process  is  known  or  practicable  by  which  this 
provision  may  be  conformed  to.     It  is  not 
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n^cossary  that  the  st&tute  be  incumbered  witli 
such  data  or  matters  in  order  to  save  it;  and 
we  cannot  judicially  know,  and  rule  on  a  mo- 
tion to  quash,  that  no  means  or  processes  lor 
thus  testing  seeds  do  not  exist.  If  it  be  a 
fact  that  no  such  process  or  method  exists, 
tliat  is  a  matter  for  proof.  "This  record  cer- 
tainly does  not  present  any  data  to  make  it 
certain  tliat  the  discretion  was  arbitrarily 
exercised."  Heath,  etc.  Mfg,  Co.  v.  Worst, 
supra.  We  tliink  rather,  seeing  that  the  im- 
mediate efTort  is  one  to  bar  the  sale  of  ten 
sorts  of  dangerous  weed  seed  (as  the  1  in 
10,000)  and  knowing  the  multiplying  capaci- 
ty and  highly  harmful  character  of  such  seeds, 
that  we  should  read  in  the  statute  a  legis- 
lative intent  to  bar  them,  even  if  other  seeds 
accompany  them,  and  that  the  legislature  did 
conceive  the  harmful  seeds  to  be  fairly  capa- 
ble of  separation  or  elimination.  We  confess 
that  we  do  not  see  in  the  provision  palpable 
capriciousness  or  merely  arbitrary  usurpa- 
tion of  power. 

[309]  (b)  The  other  provision  asserted  to 
be  manifestly  arbitrary  is  that  portion  of  sec- 
tion 1,  which  requires  labels  on  the  packages 
to  set  forth  the  "locality  where  said  seed 
was  grown.*' 

In  several  cases  it  has  been  held  to  be  un- 
reasonably arbitrary  to  require  the  pla<*c  of 
production  to  be  shown  by  placards,  signs, 
or  labels,  but  none  of  them  is  based  on  facts 
anyway  to  be  likened  to  those  of  the  case  be- 
fore us  in  the  essential  regard. 

In  re  Foley,  172  Cal.  744,  158  Pac.  1034, 
and  in  State  v.  Jacobson,  80  Ore.  648,  157 
Pac.  1108,  L.R.A.1916E  1180,  it  was  held  tliat 
it  wac  not  competent  for  the  legislature  of  a 
State  to  require  one  selling  eggs  imported 
from  a  foreign  country  to  display  signs  an- 
nouncing that 'eggs  offered  for  sale  were  im- 
ported or  to  stamp  **imported"  on  the  eggs. 
This,  because  imported  eggs  are  not  necessari- 
ly stale  or  unwholesome,  and  the  advertising 
of  such  eggs  as  coming  from  some  place  with- 
out this  country  tends  in  no  manner  to  protect 
the  health  of  the  public  of  the  States  of  Cali- 
fornia and  Oregon.  On  the  contrary,  the 
courts  saw  in  the  acts  the  purpose,  scarcely 
covert,  to  discriminate  against  Canadian  eggs, 
without  affecting  in  like  manner  home-pro- 
duced eggs,  in  an  effort  to  counteract  the  cus- 
toms duty  act  of  the  Congress  of  the  United 
States,  which  admitted  eggs  from  foreign 
countries  without  duty.  Of  course,  the  pro* 
visions  of  the  respective  acts  having  such  a 
purpose  were  held  void. 

[310]  The  case  mainly  relied  upon  by  ap- 
pellees is  Ex  p.  Hayden,  147  Cal.  659,  82  Pac. 
315.  1  L.Tl.A.(N.S.)  184,  109  Am.  St.  Rep. 
183,  in  which  it  was  held  that  a  statute  re- 
quiring the  marketing  of  fruit  when  packed 
for  shipment  with  the  name  of  the  imme- 
diate locality  in  which  it  was  grown  was  in- 


valid. The  language  of  the  court  we  think 
makes  plain  the  inapplicability  of  the  prece- 
dent in  this  case: 

"It  is  a  matter  of  common  knowledge  that 
this  requirement  would  work  the  absolute 
destruction  of  certain  important  branches  of 
industry.  Dried  fruit,  such  as  prunes,  peach- 
es, and  apricots,  are  gathered  in  establisii- 
ments  in  enormous  quantities  from  the  State 
over.  These  fruits  when  dried  are  assorted 
by  grade  and  quality,  and  thus  assorted  and 
packed  are  shipped  to  the  uttermost  parts 
of  the  earth.  It  would  absolutely*  prohibit 
this  industry  if  these  fruit  driers  were  com- 
pelled to  label  each  package  with  the  names 
of  the  localities  from  which  the  fruit  came, 
and  if  it  did  not  absolutely  prohibit  it,  it 
would  render  their  business  so  onerous,  com- 
plicated, and  expensive  as  seriously  to  im- 
peril its  existence.  It  is  plain,  therefore,  that 
the  act  was  not  designed  to  prevent  either 
false  labeling  or  the  shipping  of  diseased  fruit, 
and,  if  so  designed,  it  is  both  meaningless  for 
this  purpose  and  burdensome  for  all  others. 
It  seems  quite  apparent  that  the  true  purpose 
of  the  act  was  to  obtain  for  the  fruit  raisers 
of  some  well-advertised  and  favored  localities 
and  advantage  in  the  disposition  of  their  own 
fruit.  But  [311]  this,  lor  reasons  well  elab- 
orately set  forth  in  People  v.  Hawkins^  157 
N.  Y.  1,  51  N.  E.  267,  42  L.R.A.  490,  68  Am. 
St.  Rep.  736,  forms  no  part  af  the  police  pow- 
er, and  is  wholly  beyond  the  prerogative  of 
the  legislature." 

The  act  under  review  does  not  require  the 
"immediate  localitv"  to  be  set  forth,  but  only 
the  "locality,"  which  we  construe  to  mean 
State  or  country  where  produced.  We  do  not 
judicially  know  that  in  the  ordinary  conduct 
of  business  the  requirement  is  an  impractica- 
ble one,  and  certainly  the  labeling  as  required 
does  bear  a  proper  relation  to  the  subject- 
matter  regulated.  It  is  not  unreasonable, 
not  to  say  arbitrary,  to  require  that  in  regard 
to  bluegrass  seeds^  for  example,  it  be  shown 
whether  they  come  from  Kentucky  or  from 
Canada,  as  furnishing  some  aid  to  the  pur- 
chaser whose  desire  is  to  buy  Kentucky  blue- 
grass  seeds,  as  better  suited  to  the  soil  and 
climate  of  this  State. 

Bearing  upon  tiiia  insistence  of  appellees, 
attention  is  directed  to  the  fact  that  the  Con- 
gress, proceeding  under  the  interstate  com- 
merce clause  of  the  national  Constitution,  in 
section  8  of  the  pure  food  law,  itself  com- 
petently regulates  the  labeling  of  food  prod- 
ucts in  respect  to  a  showing  of  the  State, 
territory,  or  country  in  which  it  is  produced. 
Schraubstadter  v.  U.  S.  399  Fed.  568,  11 H 
C.  C.  A.  42.  The  label  it  is  said,  may  be  false 
and  misleading  to  purchasers,  as  to  the  place 
of  production.  If  the  federal  Congress  may 
so  resjulate  reasonably  interstate  commerce, 
[312]  why  may  not  the  legislature  under  the 
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police  power  in  like  manner  regulate  the  sale 
of  seeds  until  such  a  time  as  the  Congress  as- 
sumes jurisdiction  to  regulate  commerce  in 
that  particular  commodity? 

The  act,  therefore,  stands  under  all  the 
tests  so  applied  to  it.  The  trial  judge  erred 
in  sustaining  the  motion  to  quash.  Keversed, 
And  remanded  for  future  proceedings,  in  which 
it  will  be  open  to  the  accused  to  introduce 
proof  touching  the  reasonableness  of  the  pro- 
Tisions  of  section  II  of  the  act. 


Law   66S. 

statute  makes  no  discrimination  between  a 
resident  and  nonresident  in  the  matter  of 
the  exaction  of  a  license  fee  or  bond.  When 
such  stock  is  shipped  into  the  state,  it  comes 
within  the  jurisdiction  of  the  state,  and  may 
be  treated  in  accordance  as  any  other  like 
property  within  the  state,  and  is  subject  to  in- 
spection.'* See  to  the  same  effect  State  y. 
Fidelity,  etc.  Co.  26  Idaho  332,  143  Pac  405. 


KOTE. 

Talidity  of  Statute  Resvlating:  Salo  of 

Sood. 

The  reported  ease  upholds  the  validity  of 
a  statute  regulating  the  standard  of  purity 
of  seed,  and  requiring  the  labeling  of.  pack- 
ages, but  exempting  from  its  operation  seed 
sold  by  a  resident  grower  thereof  on  his  own 
premises.  The  case  of  In  re  Sandars,  52  Fed. 
802,  18  L.Rj^.  549,  which  held  to  be  invalid 
a  somewhat  similar  statute  is  stated  at  length 
and  distinguished  in  the  reported  case. 

A  similar  question  as  to  discrimination 
against  nonresident  seedsmen  has  arisen  un- 
der statutes  regulating  the  sale  of  nursery 
stock.  In  Ex  p.  Hawley,  22  S.  D.  23,  115  N. 
W.  93,  15  L.ILA.(N.S.)  138,  a  statute  giving 
to  the  board  of  agriculture  an  unlimited  dis- 
cretion to  refuse  a  permit  to  a  nonresident 
nursery  dealer  was  held  to  infringe  the  com- 
merce clause  of  the  constitution.  Tlie  court 
taid:  "We  are  now  dealing  witli  a  business 
or  occupation  which  in  itself  is  universally 
recognized  as  innocent  and  useful  to  the  com- 
munity in  which  it  is  conducted,  notwith- 
standing the  nature  of  the  article  sold  may 
render  the  immediate  detection  of  fraud  and 
misrepresentation  difficult.  Doubtless  there 
are  dishonest  men*  in  the  nursery  business. 
There  are  such  men  in.  all  lines  of  business, 
professions  and  occupations.  All  nurserymen 
are  not  dishonest.  The  business  itself  is  not 
liarmful;  on  the  contrary  and  especially  in 
this  state  the  production  of  trees,  flowers  and 
all  forms  of  healthful  plant  life  is  beneficial, 
and  should  be  encouraged.  Tlie  provision  of 
section  1,  relating  to  the  integrity  and  re- 
sponsibility of  applicants  for  permits,  cannot 
he  sustained  as  a  valid  exercise  of  the  police 
power,  and  it  conflicts  with  the  interstate 
commerce  clause  of  the  Federal  Constitution." 

In  Welch  v.  Nelson,  23  Wyo.  409,  152  Pac. 
788,  an  act  requiring  a  license  for  the  sale 
of  nurserv  stock  which  did  not  discriminate 
Viainst  nonresidents  was  sustained.  The 
court  said:  ''It  is  the  license  feature  of  this 
law  that  is  here  assailed.  It  is-  contended 
that  the  license  fee  and  the  requirement  of  a 
bond  each  constitutes  a  burden  upon  inter- 
state conuncroe  and  an  impost  upon  imports 
of  which  Conirress  has  exclusive  control.    The 
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88  y.  J.  Law  663;  07  All.  251. 


libsl  and  Ulander  —  PriTlless  —  Stats- 
ment  by  Attorney  In   Jndlelal   Pro- 

ceedlniT* 

The  parties  were  memWs  of  tlie  bar. 
Words  clearly  slanderous  were  addressed  to 
the  plaintiff  by  the  defendant  in  a  pending 
proceeding  in  a  police  court.  The  defendant 
justifies  upon  the  ground  that  they  were  ut- 
tered by  him  as  counsel  in  a  cause  then  and 
there  pending,  and  as  such  were  privileged. 
Held,  that  the  rule  of  privilege  invoked  and 
enunciated  in  the  case  of  Munster  v.  Lamb. 
11  Q.  B.  Div.  688,  commonly  designated  as 
the.  English  rule,  haa  been  quite  generally 
repudiated  iu  this  country,  and  is  not  the  law 
.of  this  state. 

[See  note  at  end  of  this  case.] 


Held,  further,  that  the  privilege  invoked 
does  not  pxtend  to  the  limit  of  protecting 
counsel  in  giving  utterance  to  slanderous  ex- 
pressions against  counsel,  parties,  or  wit- 
nesses, which  expressions  have  no  relation  to 
or  bearing  upon  the  issue  or  subject-matter 
before  the  court. 

[See  note  at  end  of  this  case.] 


Hold,  further,  that  where  it  appeared  upon 
the  trial  that  the  plaintiff  had  previously  at 
the  same  hearing  given  utterance  to  slander- 
ous remarks  concerning  the  defendant,  it  w^as 
proper  to  have  such  remarics  considered  hy 
the  jury,  upon  the  (question  of  the  existence 
of  malice  or  provocation  in  mitigation  of  dam- 
ages, and  that  the  refusal  of  the  trial  oourt 
to  so  charge  was  error. 

[See  note  at  end  of  this  case.] 

(Syllabus  by. court.) 

Appeal  from  Circuit  Court,  Hudson  county. 

Action  by  Anthony  LaPorta,  plaintiff, 
against  Clement  Dc  R.  Leonard,  defendant. 
Judgment   for  plaintiff.     Defendant   appeals. 
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The  facts  are  stated  in  the  opinion.     R^ 

VEBSED. 

HaH^in  Besson  for  appellant. 
J.  Merriii  Lane  for  appellee. 

[6631  MiNTUBN,  J.—The  plaintiflf  alleges 
that  during  a  proceeding  in  the  recorder's 
court  of  the  city  of  Hoboken,  the  defendant,  a 
lawyer  of  many  years'  standing,  remonstrated 
with  him,  a  colaborer  at  the  bar,  in  the  fol- 
lowing manner: 

"You  are  a  vermin.  You  are  a  disgrace  to 
the  bar,  and  are  starting  ,out  in  the  wrong 
way  as  a  young '  lawyer.  This  will  give  you 
a  black  eye.  You  and  your  client  committed 
perjury.     You  suborned  your  client." 

[6641  This  language  resulted  in  a  suit  at 
law  for  slander,  in  which  the  plainiff  alleged 
serious  injury  to  his  reputation  and  standing 
in  the  community,  and  demanded  subgtantial 
damages  by  way  of  reparation. 

To  this  demand  plaintiff  replied  that  he 
did  not  utter  the  language;  and  that  if  he 
did,  he  was  protected  in  so  doing  by  the  legal 
privilege  peculiar  to  counsel,  which,  as  he 
conceived,  hedges  him  about  in  absolute  se- 
curity, so  long  as'  his  utterances  are  honestly 
conceived,  to  conduce  to  the  advantage  of  his 
client. 

The  testimony  at  the  trial  resulted  in  an 
issue  of  fact  which  the  court  properly ,  left  to 
the  jury,  with  the  result  that  a  verdict  for 
$300  was  rendered  against  the  defendant.  A 
number  of  trial  errors  are  alleged  as  grounds 
for  reversal,  none  of  which  calls  for  extended 
consideration,  excepting  this  fundamental 
contention  of  the  defendant  that  his  utter- 
ances in  court  as  counsel  for  a  client  are 
absolutely  privileged,  and  also  the  refusal 
of  the  trial  court  to  instruct'  the  jury  that 
previous  charges  and  accusations  uttered  by 
the  plaintiff  against  the  defendant  might  be 
considered  by  the  jury  in  mitigation  of  dam- 
ages. 

The  initial  objection  is  fundamental  in  this 
department  of  the  law,  and  serves  to  call 
forth  a  pronouncement  from  this  court,  in- 
dicating the  line  of  demarcation  beyond 
which  the  utterances  of  counsel  are  not  pro- 
tected by  the  claim  of  privilege. 

The  claim  of  privilege  obtains  recognition 
as  an  exception  to  a  general  rule  of  liability 
for  tort-feasance,  only  from  the  highest  con- 
siderations of  necessity  and  public  policy.  1 
Street   Leg.  Liab.  307, 

In  1883,  the  English  Court  of  Queen's 
Bench,  speakinjr  by  Brett,  master  of  the  rolls, 
in  Munster  v.  Lamb,  11  Q.  B.-D.  (Eng.)  588, 
laid  down  the  rule  that  the  privilege  of  an 
advocate  with  respect  to  defamatory  words 
uttered  by  him  as  advocate,  in  tlie  course 
of  a  judicial  inquiry,  with  reference  to  the 
subject   matte*"   of   the    inquiry,    is   absolute 


and  unqualified,  and  that  no  action  can  be 
'maintained  against  him  for  such  words,  even 
[6651  though  they  were  irrelevant  and  spok- 
en maliciously  and  without  reasonable  cause. 

In  a  copious  note  to  this  case  the  editor  in- 
7  E.  R.  C.  727,  presents  a  critical  r^8um4 
of  the  English  and  American  cases  dealing 
with  the  subject ;  and  the  modification  of  this 
rule,  as  enunciated  by  the  decisions  of  the 
American  courts,  where  the  question  has  been, 
presented  for  consideration,  is  there  empha- 
sized by  a  series  of  well-considered  adjudica- 
tions. 

As  a  result  of  this  examination  it  is  there- 
in  laid,  down  that  the  .general  American  doe- 
trine  upon  this  subject  is  that  counsel  is  not 
liable  to  a  civil  action,  nor  to  criminal  pro- 
ceedings for  anything  he  may  have  said  in 
the  course  of  a  trial  or  investigation,  al- 
though malicious  and  intended  to  defame, 
provided  it  was  relevant  and  pertinent  to  the 
subject-matter  of  the  controversy^  but  other- 
wise if  malicious  and  not  pertinent  and  rele- 
vant to  the  inquiry.  Rice  v.  Cdolidge,  121 
Mass.  393,  23  Am.  Rep.  279;  White  v.  Car- 
roll, 42  N.  Y.  161,  1  Am.  Rep.  503;  Smith 
v.  Howard,  28  la.  51;  Barnes  v.  McCrate,  32: 
Me.  442;  McMillan  v.  Birch,  1  Bin.  (Pa.) 
178,  2  Am.  Dec.  420;  Mower  v.  Watson,  11 
Vt.    536,    34   Am.    Dec.    704. 

Perhaps  the  most  cogent  repression  <ri  the 
American  as  distinguished  from  the  English, 
rule  is  to  be  found  in  Maulsby  v.  Reifsnider^ 
69  Md.  143,  14  Atl.  505.  There  the  court  ob- 
served: "We  cannot  accept  the  absolute  and' 
unqualified  privilege  laid  dowB  in  Munstter 
V.  Lamb.  We  cannot  agree  with  Brett,  M.  R., 
that  in  a  suit  against  oounsel  for  slander, 
the  only  inquiry  is  whether  the  words  were 
spoken  in  a  judicial  proceeding,  and  if  so, 
the  ease  must  be  stopped.  If  the  counsel  in 
the  trial  of  a  cause  maliciously  slanders  a 
party  or  witness,  or  any  other  person,  ui 
regard  to  a  matter  that  has  no  reierenee  or 
relation  or  connection  with  the  case  l>efore 
the  court,  he  is  and  ought  to  be  answerable 
in  an  action  by  the  party  injured. 

"This  qualification  of  his  privilege  in  no- 
manner  impairs  the  freedom  of  discussion 
so  necessary  to  the  proper  administration  of 
law,  nor  does  it  subject  counsel  to  actions  for 
slander,  except  in  cases  in  which  upon  reason 
and  sound  public  policy  he  ought  to  be  held 
answerable." 

[666]  A  modern  American  writer  of  dis- 
tinction afiirms  in  harmony  with  this  doctrine 
that  "it  is  here  generally  held  i^at  the  privi- 
lege of  lawyers,  witnesses  and  parties,  is  con- 
ditional upon  the  pertinence  of  the  matter 
to  the  question  on  hand  and  its  materiality."^ 
1  Street  Leg.  Liab.  308,  and  cases  cited.  See 
also  25  Cyc.  377,  and  cases  cited. 

Applying  this  rule,  which  we  conclude  tcK 
be  the  more  rational  solution  of  the  inquiry^ 
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to  the  language  attribuUd  to  the  defendant, 
it  becomes  manliest  that  coB«edi9g  Us  truth- 
fulDess,  it  vraa  intended  to  be  entirely  per- 
sonal to  the  plaintiff,  aa  a  lawyer,  and  wa« 
intended  to  reflect  upon  him  and  his  profes- 
sional conduct  in  a  case  in  which  both  the 
plaintifT  and  defendant  were  engaged  aa  op* 
posing   attorneys.      Itj    consequently,    could 
liare  no  bearing  upon  the  question  at  is8ue» 
and  quite  clearly  was  irrelevant  to  the  proper 
conduct  of  the  case  then   before  the  court. 
The  trial  court  left  the  question  of  the  per- 
tinency and  relevancy   of   the  language   to 
the  jury  to  determine,  and  in  this  we  find 
no  error  under  the  rule  to  which  we  have 
adverted.    The  refusal  of  the  trial  court,  how- 
ever, to  charge  the  defendant's  fiftJi  request 
presents  a  legal  barrier  to  the  aflirmance  of 
this  judgment.     To  apprehend  its  relevancy 
we  must  recur  to  the  facts  presented  by  the 
record.     The  recorder's  court   seemed   to  be 
redolent  with  a  militant  atmosphere  far  from 
eonducive  to  sedate  procedure  under  the  high- 
est ethical   standards. 

Thus,  the  testimony  of  the  defendant  shows 
that  the  plaintiff  at  the  same  hearing  ex- 
pressed himself  of  and  concerning  the  defend- 
ant and  his  legal  modus  operandi  as  follows: 
'"Mr.  Leonard  and  Mr.  S.,  being  shrewd 
lawyers,  so  manipulated  and  coaxed  their 
client  that  he  eommitted  perjury  and  obtained 
his  judgment  by  fraud.'' 

Therefore,  the  defendant  upon  this  trial  ' 
insisted  that  while  the  remarks,  which  are 
the  basis  oi  this  aetion,  may  not  be  entitled 
to  receive  recognition  ip  any  logical  compen* 
dinm  of  the  retort  courteous,  ih^y  naay  with- 
oQt  question  be  properly  classified  under  the 
classic  appellation  of  a  Tu  quogne.  And  if 
to  this  it  be  answered  that  in  a  court  of  law 
his  legal  9UUu%  [0971  thus  acquired  is  no 
answer  to  the  plaintiff's  claim  for  damages, 
liis  insistence  is,  nevertheless^  that  the  jury 
should  have  had  the  opportunity  to  xsonsider 
the  offence  in  question,  in  conjunction  with 
the  serious  accusation  which  provoked  it; 
and  tliat  in  the  light  of  this  provocation  the 
offence  charged  to  him  might  appear  to  be 
hut  the  natural  and  indignant  ebullition  of 
a  learned  advoc|tte,  whose  ripe  experience  in 
the  trials  of  the  forum  had  reached  the  di- 
dactic stage  of  the  sear  and  yellow  leaf,  which 
entitled  him  to  paternally  admonish  a  neo- 
phytic  junior,  whose  practical  vision  of  a 
legal  career  is  usually  circumscribed  by  the 
buoyant  and  unstable  perspective  of  the  radi- 
ant hues  of  incipient  morn.  Concededly,  in 
sueh  a  eiaiua,  Ewperentia  docet. 

Such  an  exalted  state  of  mind  upon  the 
part  of  the  defendant  might  be  said  to  exclude 
any  semblance  of  malice,  as  an  animatinjs^  mo- 
tive, and  may  have  supplied  raison  detre  up- 
on which  a  jury  might  base  an  argument  in 
iBi ligation  of  damages. 
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The  trial  court  declined  to  so  view  the 
case,  and,  ignoring  that  contention,  charged 
that  tlie  damages  to  which  the  plaintiff  might 
be  entitled,  if  they  accepted  his  view  of  the 
case,  were  sufficiently  comprehensive  to  in- 
clude damages  of  a  punitive  or  exemplary 
character,  dependent  upon  their  finding  the 
existence  of  actual  malice. 

In  consonance  with  that  view  the  learned 
trial  court  declined  to  charge  the  request  al- 
luded to,  which  was  as  follows: 

"If  you  believe  the  story  tff  the  plaintiff, 
LaPorta,  and  you  find  from  the  testimony 
that  the  utterances  of  the  defendant,  I«oii- 
ard,  in  the  Hoboken  recorder's  court,  were 
piwokcd  by  previous  charges  and  accusations 
made  hy  the  plaintiff,  LaPorta,  attacking 
the  defendant,  Leonard^  then  you  may  con- 
sider this  in  mitigation  for  damages." 

The  refusal  to  charge  this  request,  obvious- 
ly eliminated  from  the  case  all  consideration 
by  the  jury  of  the  question  of  provocation,  to 
which  we  have  adverted,  and  which  was  prop- 
erly a  subject  for  their  consideration,  as  a 
basis  for  mitigation  of  daoiages. 

[•08]  The  doctrine  which  requires  the  court 
to  submit  to  the  jury  the  question  of  pro- 
vocation, in  cases  where  the  complaining 
party  insists  upon  puftitivc  or  ex^mfdary 
damages,  is  settled  beyond  controversy  by  the 
great  trend  of  adjudioations  in  this  country. 

In  8  R.  C.  L.  551,  the  rule  is  stated  that 
''provocation  may  be  shown  in  mitigation  of 
punitive  damages,  even  to  the  extent  of  en- 
tirely excluding  such  damages,,  and  Ihniting 
veeovefy  to  compensatory  damages  only,"  cit- 
ing cases. 

A  r^sunU  of  the  doctrine  and  the  caeea  will 
be  found  in  a  note  to  Mahoning  Valley  R. 
Co.  V.  DePaacale,  70  Ohio  170,  71  N.  £.  633, 
1  Ann.  Cas.  896. 

To  the  same  effect  are  13  Cyc.  66,  and  cases 
cited,  and  25  Id.  421,  and  the  cases  there 
colleicted. 

The  result  is  that  the  refusal  of  the  trial 
court  to  charge  the  request  under  considera- 
tion necessitates  the  reversal- of  the  judgment 
below  and  the  issuing  of  a  venire  de  novo. 

For  affirmance:     None. 

For  reversal:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayse,  Trenehsird,  Parker, 
Bergen,  ^lintum,  Kalisch,  Black,  White,  Ter- 
hune,  Heppenheimer,  WiUiams^  Taylor,  JJ. 
—16. 
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Introductory, 

The  earlier  cases  discussing  the  privilege 
of  an  attorney  from  prosecution  for  libel 
or  slander  for  statments  made  in  judicial 
proceedings  are  collected  and  reviewed  in  the 
notes  to  Carpenter  v.  Aabley,  7  Ann.  Cas. 
«01,  and  Kemper  v.  Fort,  123  Am.  St.  Rep. 
023.  This  note  discusses  the  recent  decisions 
on  that  subject. 

Oenefol  Rule. 

The  majority  of  the  recent  decisions  axe 
in  accord  with  the  rule  laid  down  in  the 
reported  case,  that  an  attorney  is  not  answer- 
able to  the  party  injured  for  defamatory 
statements  made  by  him  in  the  course  of 
a  judicial  proceeding,  provided  the  state- 
ments are  reasonably  material  and  pertinent 
to  the  question  involved.  Carpenter  v.  Ash- 
ley, 16  Cal.  App.  302,  116  Pac.  983,  ajjfrmm^ 
148  Cal.  422,  7  Ann.  Cas.  601,  83  Pac.  444; 
Smallwood  v.  York,  163  Ky.  139,  173  8.  W. 
380,  L.R.A.1915D  598;  Dodge  v.  Gilman,  122 
Minn.  177,  Ann.  Cas.  1914D  894,  142  N.  W. 
147,  47  L.RJ^.(N.S.)  1098;  Hyde  v.  McCabe, 
100  Mo.  412,  13  S.  W.  875;  Rogers  y.  Thomp- 
son, 80  N.  J.  L.  689,  99  Atl.  389;  Andrews 
v.  Gardiner,  166  App.  Div.  695,  150  N.  Y. 
S.  801;  Le-sser  y.  International  Trust  Oo. 
176  App.  Div.  12,  161  N.  Y.  S.  624 ;  Gallagher 
V.  Surples,  163  N.  Y.  S.  551;  Rudin  v.  Fauver, 
33  Ohio  Cir.  Ct.  Rep.  315,  affirmed  in  83 
Ohio  St.  468,  94  N.  E.  1114.  See  also  Myers 
v.  Hodges,  53  Fla.  197,  44  So.  367;  Viosca 
V.  Landfried,  140  La.  609,  73  So.  098;  Keeley 
y.  Great  Northern  R.  Co.  156  Wis.  181,  146 
N.  W.  664,  L.R.A.1915C  986.  Compare  Bot- 
tomley  v.  Brougham  [1908]  1  K.  B.  (Eng.) 
584,  [1908]  W.  N.  32;  Sebree  y.  Thompson, 
126  Ky.  223,  16  Ann.  Cas.  770,  103  S.  W. 
374,  11  L.R.A.(N.S.)  723;  and  Blunt  y. 
Znntz,  Anth.  N.  P.  (N.  Y.)  180,  in  each  of 
which  there  is  dictum  favoring  the  rule  of 
absolute  privilege. 

In  Kruege!  y.  Cockrell  (Tex.)  161  S.  W. 
352,  wherein,  after  citing  Runge  y.  Franklin, 
72  Tex.  585,  10  S.  W.  721,  13  Am.  St.  Rep. 
833,  3  L.R.A.  417,  the  court  said:  "Wo  rest 
our  holding  in  afHrmlng  this  ease  upon  the 
principle  announced  in  the  case  cited."  in 
Runge  y.  Franklin,  supra,  the  court  quoted 
from  lownsend  on  Libel  and  Slander,  sec- 
tion 221,  as  follows:  "The  right  of  appealing 
to  the  civil  tribunals  is  more  extensive  than 
the  right  of  appealing  to  the  criminal  tribu- 
nals, for  as  to  the  former  every  one  has  the 
right  with  or  without  reasonable  cause  for 
so  doing  to  prefer  his  complaint,  and  what- 
ever he  may  allege  in  his  pleading  as  or  in 
connection  with  his  {rroiind  of  complaint  can 
never  give  a  right  of  action  for  slander  or 
libel.  .  ,  .  The  rule  as  thus  laid  down 
iias  been  doubted  bv  some,  and  it  has  been 
said  that  if  the  tribunal  to  which  the  com- 


plaint be  made  has  no  juriBdletion  of  the 
subject-matter,  or  if  the  defamatory  matter 
be  irrelevant  to  the  matter  in  hand,  or  if 
the  party  complaining  or  defending  malicious- 
ly  insert  defamatory  matter  in  his  pleading, 
that  in  such  cases  the  party  aggrieved  may 
maintain  his  action  for  slander  or  libel.  Not- 
withstanding the  dicta  to  the  contrary  we 
believe  the  better  and  the  prevailing  rule  to 
be  that  for  any  defamatory  matter  contained 
in  a  pleading  in  a  court  of  civil  jurisdictiott 
no  action  for  libel  can  be  maintained.  The 
powei>  possessed  by  the  courts  to  strike  out 
scandalous  matter  from  proceedings  before 
them  and  to  punish  as  for  contempt  is  con- 
sidered a  sufficient  guaranty  against  the* 
abuse  of  the  privilege:  but  whatever  may  be 
the  reason  it  seems  certain  that  where  there 
is  a  perversion  of  the  privilege  the  policy  of 
the  law  steps  in  and  controls  the  individuaT 
right  of  redress,"  and  adds:  "We  adopt  the 
foregoing  as  expressing  our  views  upon  the 
question.  We  believe  it  is  and  ought  to  be 
the  law  that  proceedings  in  civil  courts  are 
absolutely  privileged.  Citizens  ought  to  have 
the  unqualified  right  to  appeal  to  the  civil 
courts  for  redress  without  the  fear  of  being 
called  to  answer  in  damages  for  libel." 

The  reason  for  the  general  rule,  as  here- 
tofore stated,  is  clearly  shown  in  Keeley  v. 
Great  Korthern  R.  Co.  156  Wis.  181,  146 
X.  W.  664,  L.R.A.1915C  986.  The  suit  was 
brought  by  one  party  to  a  previous  action 
against  the  other  because  of  supposed  libelous 
matter  contained  in  an  aflidavit  read  in  sup- 
port of  a  motion  for  a  new  trial.  The  order 
of  the  lower  court  was  affirmed  and  in  the 
court's  opinion  the  following  appears:  "To 
the  ordinary  obsen^er  it  might  and  so  doubt 
often  does  appear  that  court  proceedings 
would  be  greatly  imjiroved  by  more  courteous 
and  considerate  treatment  of  parties  and 
witnesses,  and  to  a  great  extent  this  is  true. 
But  this  courtesy  cannot  be  enforced  to  the 
extent  of  excluding  relevant  matters  from 
the  consideration  of  the  court,  for  we  are 
not  to  suspend  the  search  for  relevant  truth 
for  the  sake  of  courtesy.  The  paramount  pub- 
lic interest  here  intervenes  and  overrides  con- 
siderations of  mere  private  right  as  between 
the  parties.  It  is  not  out  of  tenderness  to 
the  calumniator  or  the  bearer  of  false  witness 
that  the  law  regards  certain  communications 
as  absolutely  privileged.  But  public  interest 
demands  that  complainants  and  suitors  and 
their  lawful  representatives  be  at  liberty  to 
urge,  before  any  legal  tribunal  having  a^^ 
thority  to  decide,  all  matters  relevant  to  the 
questions  to  be  decided.'* 

Application  of  Rule. 

In  Rogers  v.  Thompson,  80  N.  J.  L.  639, 
99  Atl.  380.  the  following  words  were  held 
to    be    pertinent    and    therefore    privileged: 
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"He  is  not  a  fit  man.  He  m  not  straight 
and  upright.  I  do  not  think  our  claim  will 
be  properly  taken  eare  of."  The  facts  die- 
doaed  the  injurious  allegations  as  having 
been  made  at  a  meetiiig  of  creditors  of  a 
bankrupt,  held  by  a  referee  in  bankruptcy, 
appointed  by  a  federal  court  with  appropriate 
jurisdiction.  They  further  showed  that  the 
remarks  had  relation  to  the  qualifications 
of  the  plaintiir,  who  was  a  candidate  for 
trustee.  The  court  said:  "It  is  necessary 
to  detennine  at  the  outset  whether  the  utter- 
ance complained  of,  asstiming  it  to  be  slan- 
derous, was  usted  in  a  legal  proceeding. by 
one  authorized  to  speak  fbr  any  of  the  parties 
interested  in  th«  inTestigation,  and  whether 
it  was  relevant  and  pertinent  to  the  matter 
under  consideration,  for,  if  so,  it  was  privi- 
leged even  if  malicious  and  intended  to  de- 
fame. .  .  We  have  no  doubt  that  the 
first  meeting  of  the  creditors  held  in  this 
case  was  a  legal  proceeding,  during  which 
relevant  remarks  of  counsel  are  privileged, 
for  either  the  judge  of  the  district  court, 
or  the  referee  to  whom  jurisdiction  is  given 
to  perform  all  the  duties  ol  judge,  may  pre- 
side. If  the  judge  were  present  it  would 
iiardly  be  questioned  that  he  was  presiding 
sta  judicial  proceeding  at  which  a  legal  mat- 
ter was  being  investigated,  and  the  federal 
statute  confers  upon  the  referee  wlien  he  pre- 
sides the  same  jurisdiction.  'The  referee  in 
fact  becomes  to  all  intents  and  -purposes  the 
court  of  bankruptcy  as  soon  as  the  case  is 
referred  to  him.'  1  Remington  on  Bankrupt- 
cT,  §  523,  and  cases  cited.  The  meeting  was 
held  as  part  of  the  proceedings  of  the  court 
of  bankruptcy  and  was  clearly  a  legal  pro- 
ceeding, and  therefore,  if  the  words  charged 
as  slanderous  were  spoken  by  one  authorized 
to  art  as  attomeiv  or  cdunsel  for  one  of  the 
parties  to  the  proceeding,  they  were  privi- 
leged." The  court  also  said:  "That  the 
communication  to  the  referee  in  the  present 
case  was  relevant  and  pertinent  to  the  sub- 
ject-matter cannot  be  doubted,  for  the  quali- 
iieations  of  the  trustee  as  to  ability  and 
character  were  material  to  the  creditors,  and 
they  were  entitled  to  know  whether  the  per- 
ron to  be  intrusted  with  the  assets  to  be  ad- 
ministered for  their  benefit  possessed  the 
proper  qualifications." 

In  Gallagher  v.  Surpless,  163  N.  Y.  S.  651, 
it  was  alleged  that  a  proceeding  was  pending 
in  a  surrogate's  court  for  an  accounting, 
that  the  plaintiff  was  the  attorney  for  the 
petitioner,  that  the  defendant  Gallagher,  one 
<rf  the  next  of  kin,  filed  objections  to  the 
account,  and  that  the  defendant  Surpless  ap- 
peared as  attorney  for  the  defendant  Galla- 
gher, and  participated  in  the  filing  of  the  ob- 
jections. The  allpjred  fibel  was  contained  In 
an  ohjectlon  readinjr  as  follows:  "Th&t  said 
Thomas  CR.   Gallajrher   is   further   indebted 
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to  the  estate  of  John  Gallaglier,  as  di* fluent 
is  informed  and  believes,  in  about  the  sum 
of  $3^,000  (taken  by  said  Thomas  O'R.  (lalla- 
gher  from  the  clothes  of  tlie  deciedent )  .*'  The 
court  held  the  words  used  to  be  pertinent 
and  material  and  tlierelore  privileged,  say- 
ing: ''Words  spoken  or  written  in  a  judicial 
proceeding  by  client  or  attorney,  liowever 
false,  defamatory,  or  even  malicious  they  may 
be>  if  material  or  pertinent  to  the  inquiry  or 
subject-matter  before  the  court,  are  not  ac- 
tionable." In  the  same-  case  it  was  said 
obiter:  "And  great  latitude  is  permitted, 
such  utterances  being  held  privileged  when 
they  refer  to  matters  'that  may  possibly  be' 
pertinent." 

In  Rudin  v.  Fauver,  83  Ohio  Cir.  Ct.  Rep. 
315,  affirmed  in  83  Ohio  St.  468,  94  N.  £. 
1114,  an  appeal  was  taken  from  the  decision 
of  the  lower  court  sustaining  a  demurrer  to 
the  petition  in  an  action  of  libel.  The  de- 
fendants were  attorneys  in  a  preceding  ease, 
and  the  alleged  libel  consisted  of  allegations 
of  fraud  and  corruption  on  the  part  ol  the 
plaintiff.  In  affirming  the  decision  in  the 
court  below,  the  court  said:  "It  is  unneces- 
sary to  go  into  the  question  Of  materiality 
of  the  allegations,  constituting  the  alleged 
libel,  to  the  cause  wherein  the\'  were  made, 
further  than  to  say  that  they  liave  no  such 
obvious  irrelevancir  or  utter  want  of  relation 
to  the  action  as  to  put  them  entirely  out  of 
the  pale  of  privilege."  In  Myers  v.  Hodges, 
58  Fla.  197,  44  So.  357,  it  appeared  that 
the  plaintiff  was  the  president  of  a  corpora- 
tion against  which  suit  had  been  brought 
br  the  defendant.  The  libelous  matter  com- 
plained  of  was  stated  in  the  bill  of  com- 
plaint filed  by  the  defendant  in  the  preceding 
eAiit,  as  follows:  ''And  your  orator  (mean- 
ing the  defendant  herein)  thereupon  institut- 
ed inquiry,  and  was  informed  and  avers  and 
charges,  that  the  said  W.  B.  Myers,  (mean- 
ing the  phiintiff  herein)  was  and  is  held  as 
a  tricky,  dishonorable,  unscrupulous  and  con- 
sdieneelesfl  man;  that  the  said  W.  B.  Myers, 
(meaning  the  plaintiff  herein)  had  stated 
in  effect  that  he  intended  to  do  everything  in 
his  power  to  beat  your  orator  (meaning  the 
defendant  herein )  out  of  the  money  o\f  ing  to 
him,  short  of  swearing  to  a  lie."  The  lan- 
guage was  held  by  the  lower  court  to  be 
irrelevant  but  not  to  have  been  malicious 
and  judgment  was  entered  for  the  defendant. 
In  affirming  that  decision,  the  court  aiiid: 
''Ih  the  United  States,  according  to  the 
overwhelming  weight  of  authority,  in  order 
that  defamatory  words  published  by  parties, 
counsel  or  witnesses  in  the  due  course  of  a 
judicial  procedure  may  be  absolutely  privi- 
leged they  must  be  connected  with,  or  rele- 
vant or  material  to  the  cause  in  hand  or 
subject  of  inquiry.  If  they  be  so  published 
and  are  so  relevant  or  pertinent  to  the  sub- 
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ject  of  inquiry,  no  action  will  He  therefor, 
however  false  or  malicious  they  may  in  fact 
be."  The  court  also  said:  ''In  determining 
what  is  pertinent,  however,  much  latitude 
must  be  allowed  to  the  judgment  and  discre- 
tion of  those  who  maintain  a  cause  in  court. 
Much  allowance  should  be  made  for  the 
earnest  though  mistaken  seal  of  a  litigant 
who  seeks  to  redress  his  wrongs  and  for  the 
ardent  and  excited  feelings  of  the  fearless, 
conscientious  lawyer  who  must  necessarily 
make  his  client's  cause  his  own/' 

In  Carpenter  v.  Ashley,  16  Cal.  App.  302, 
116  Pac.  983,  -  a  judgment  <^  the  supreme 
court,  reversing  the  judgment  of  the  superior 
court,  was  followed,  and  the  supposedly  slan- 
derous statements  were  held  to  be  irrelevant, 
impertinent  and  not  privileged.  The  language 
used  was  as  follows :  '*  *  You  have  committed 
perjury.'  'You  have  committed  subornation 
of  perjury.'  *You  are  guilty  of  subornation  of 
perjury.'  *I  charge  you  with  subornation 
of  perjury.'  'I  will  have  your  case  presented 
to  the  grand  jury.' " 

In  Smallwood  v.  York,  163  Ky.  139,  173 
S.  W.  380,  L.RA.1915D  598,  the  defendant, 
an  attorney  at  law,  was  sued  for  the  follow- 
ing alleged  slanderous  remarks  made  in  his 
opening  statement  in  a  prior  case:  "In  this 
case  the  only  question  is,  whether  a  corpora- 
tion can  get  justice  in  Pike  county.  No 
longer  than  veHterday  I  heard  a  case  tried 
in  this  court  of  Carl  Massy  against  the  Al- 
legheny Coke  Company  and  John  Fuller  in 
which  the  jury  turned  in  a  verdict  under 
their  oaths  against  the  Allegheny  Coke  Com- 
pany and  found  in  favor  of  John .  FuUer, 
which  they  knew  to  be  wrong.  That  verdict 
was  a  travesty  on  justice  and  a  shame  and 
a  disgrace  to  the  community."  The  plaintiff 
was  one  of  the  jurors  who  tried  the  case 
concerning  which  the  remarks  were  made. 
The  court,  holding  the  words  spoken  to  be 
impertinent,  said:  ''We  think  it  vas  highly 
improper  for  the  defendant,  as  an  attorney 
and  officer  of  the  court,  to  go  out  of  his 
way  and  assail  in  the  manner  alleged  a  jury 
because  they  had,  in  another  ca«e  in  which 
he  was  also  engaged  as  an  attorney,  returned 
a  verdict  against  his  client,  and,  considering 
the  place  and  circumstances  imder  which  the 
words  were  spoken,  it  may  well  be  admitted 
that  they  were  calculated  to  wound  the  feel- 
ings of  the  plaintiff  and  subject  him  to  at 
least  some  measure  of  ridicule  and  reproach. 
And  we  are  also  satisfied  that  appellee  should 
not  be  protected  in  this  assault  on  th^  jury 
by  the  law  of  qualified  or  absolute  privilege. 
The  fact  that  he  was  an  attorney  and  that 
the  words  complained  of  were  spoken  in  the 
course  of  an  argument  or  statement  he  was 
making  do  not  furnish  any  excuse  for  his 
attack  of  the  jury  that  returned  the  verdict  in 
another  suit  pending  in  the  court.    The  privi- 


lege that  protects  an  attorney  extends  only 
to  speeches  made  by  him  that  are  pertinent 
to  the  case  in  which  he  ia  engaged  when  ths 
remarks  are  made.  It  fortunately  does  not 
license  him  to  go  entirely  out  of  tlie  record 
and  assail  other  persons  having  no  manner 
of  connection  with  the'  ease  in  which  he  is 
employed.  If  it  did,  it  would  place  in  the 
power  of  an  attorney  the  right  to  malign  at 
will  those  who  had  incurred  his  displeasure 
and  permit  him  to  defame  and  scandalize 
all  who  might  come  within  the  circle  of  his 
enmity." 

In  Dodge  v.  Gilman,  122  Minn.  177,  Ann. 
Cas.  1914D  894,  142  N.  W.  147,  47  LJI.A. 
(N.S.)  1098y  it  appeared  that  tlie  defendant 
had  acted  as  his  own  attorney  in  a  prior 
suit  brought  by  a  third  person  against  him, 
and  the  plaintiff,  as  counsel,  had  opposed 
him.  In  the  course  of  the  proceedings  the 
defendant  said,  pointing  to  the  plaintiff: 
'That  man  Dodge  has  been  cutting  my  fences, 
running  over  my  land,  and  injuring  my  stock, 
and  stole  Crowley's  hay  and  said  my  cattle 
ate  it  up."  The  court  said:  "The  words 
spoken  were  not  pertinent  or  material  to  the 
issue  in  the  case  on  trial,  nor  to  the  question 
asked  by  the  justice.  It  is  well  settled  in 
this  state  that  statements  made  in  the  course 
of  judicial  proceedings  must  at  Icaat  be  per- 
tinent and  material  to  the  case  t4>  be  priv- 
ileged," In  Andrews  v.  Gardiner,  165  App. 
Div.  595,  150  N.  Y.  S.  891,  it  appeared  that 
the  alleged  libelous  statements  in  controversy 
were  contained  in  an  application  to  the  gov- 
ernor of  the  state  for  a  pardon,  by  a  client 
of  the  defendant,  who  had  been  convicted  in 
a  prior  criminal  action  in  which  he  was 
represented  by  the  defendant.  The  petition 
was  signed  by  the  defendant,  as  attorney,  and 
in  a  separate  communication  to  the  governor, 
appended  to  the  petition,  the  defendant  stat- 
ed that  the  petition  for  pardon  "was  prepared 
for  me  and  receives  my  heartiest  concur- 
rence." The  alleged  defamatory  statements 
embodied  in  the  petition  for  pardon  were  as 
follows:  "(1)  That  the  plaintiff  as  counsel 
for  the  medical  society  in  tlie  prosecution  of 
Dr.  Conrad  was  impelled  by  dishonorable 
motives  and  did  not  act  in  good  faith  towards 
the  society;  that  he  employed  unfair  means 
to  effect  Conrad's  conviction;  that  he  reck- 
lessly submitted  to  the  comitia  minora,  or 
governing  body  of  the  society,  genuine  or 
forged  communications,  all  anonymous,  which 
he  had  received  concerning  Conrad.  These 
plaintiff  distorted  and  exaggerated,  and  urged 
action  thereon  hv  the  comitia,  which  he 
'dominated  absolutely,'  and  that  plaintiff 
maligned  and  slandered  Conrad  before  the 
comitia.  (2)  That  plaintiff,  having  been 
arraigned  in  a  police  court  on  a  charge  of 
extortion,  had  escaped  conviction  on  a  tech- 
nicality.    (3)  That  the  district  attorney  who 
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a  Ulah  kii' 
emdttcted  the  trial  of  C!onrad  became  con* 
Tiaced  that  plaintiff,  for  the  purpose  of  ex* 
tortion,  was  using  tlie  public  prosecutor  to 
make  'cases*  against  alleged  criminal  practi- 
tioners of  medicine.     (4)   That  the  plaintifl 
was  'frozen  out  of  office'  in  the  order  of  Elks 
'for  good  and  sufficient  reason.'      (5)    That 
the  'board'  or  medical  society  became  con- 
vinced that  the  plaintiff  was  using  his  office 
u  counsel  to  the  society  for  purposes  of  per- 
sonal gain,   and   that   he   was    requested   to 
resign  as   such   counsel.      (6)    That  charges 
were  filed  against  plaintiff  before  the  grievance 
committee   of    the   Association    of    the    Bar. 
(7)  That  plaintiff  became  or  was  thorough* 
]y  discredited  in  the  community  and  at  the 
bar,  and  was  an  unprincipled,  black-mailing, 
depraved   scoundrel."     The  lower   court  dis- 
missed  the   complaint,    but   on   appeal   that 
judgment  was  reversed  and  a  new  trial  grant- 
ed, the  court  saying:     "I  think  the  judgment 
of  dismissal    was   wrong   and    must   be    re- 
versed.   It  is  well  settled  that  the  privilege 
of  counsel  in  judicial  or  quasi  judicial  pro- 
ceedings extends  only  to' matters  which  may 
be  or  may  become  pertinent.     Also,  that  if 
the  matter,   although   otherwise   libelous,   is 
not  Ro  manifestly  immaterial  that  under.no 
circumstances  could  it  be  or  become  material,' 
it  is  privileged." 

The  case  of  Viosca  v.  Landfried,  140  La. 
fi09,  73  So.  608,  is  not  strictly  in  point.  It 
was  a  suit  instituted  by  one  attorney  to  an 
action  against  the  opposing  counsel,  et  al., 
for  alleged  slanderous  statements  made  at 
the  conclusion  of  the  trial.  The  slanderous 
allegations  charged  in  the  complaint  are  stat^ 
ed  in  the  report  of  the  case  in  substance  only, 
as  follows :  The  defendant  accused  the  plain- 
tiff of  improfessional  eondnct  and  dishonest 
practice  toward  his  client  in  attempting  to 
'T)leed**  the  latter  by  demanding  a  fee,  In- 
timated as  being  exorbitant,  to  prosectite  an 
appeal  from  a  decision  which  the  plaintiff 
knew  could  not  be  reversed.  The  defendant 
denied  these  charges,  but  the  evidence  dis- 
closed that  he  did  critieiase  the  plaintiff  in 
terms  that  were  severe  and  unwarranted. 
The  defendant  attorney  did  not  seek  to  justi- 
fy his  remarks,  as  being  true  or  privileged. 
The  court  found  that  the  criticisms  by  th«. 
defendant  were  "unwarranted,"  and  were  not 
made  while  the  court  was  in  session,  and  so 
found  for  the  plaintiff. 
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Criminal  I*aw   —  Frellmiaarj  Exan&i- 
natioa  —  Noooaslty. 

Under  Const,  art  1,  §  13,  providing  for  the 
prosecution  of  offenses  by  information  after 
examination  and  commitment  by  a  magis- 
trate, and  Comp.  Laws  1907,  §§  4604,  4610, 
4615,  defining  a  criminal  complaint  and  pre- 
scribing its  requisite,  and  sections  4657  and 
4665,  authorizing  the  issuance  of  a  warrant 
and  requiring  the  magistrate  to  read  to  ac- 
cused the  complaint  before  proeeediag  with 
tike  exanuiiatian,  and  sections  4675  and  4602, 
declaring  where  it  appears  from  the  exami- 
nation tnat  a  public  offense  has  been  commit- 
ted, and  that  there  is  sufficient  cause  to  be- 
lieve accused  guilty,  the  magistrate  must  hold 
him  for  trial,  and  that  where  one  has  been 
examined  and  committed  the  district  attor- 
ney must  file  an  information  charging  the 
offense  for  which  accused  is  held  -to  answer, 
or  any  other  offense  disclosed  by  the  testi- 
mony, whether  charged  in  the  complaint  or 
not,  a  criminal  prosecution  must  be  begun  by 
a  complaint  containing  the  statutory  requi- 
site, and  accused  can  only  be  held  for  trial 
after  a  preliminary  examination  for  the  crime 
charged  in  the  complaint  or  one  included 
therein. 

[See  Ann.  Cas.  1910K  312.] 

fltatutea  —  C^natrvotioii  *  Restriotioa 
of  Qen^ral  Words. 

The  court,  to  harmonize  conflicting  statu- 
tory provisions  and  to  effectuate  the  intention 
of  the  legislature,  must  either  restrict  or  en* 
large  the  ordinary  meaning  of  the  words  in 
the  statutes,  and  this  rule  has  special  force 
where  the  statutes  must  be  made  to  oonform 
with  the  constitution. 

Oriaiiiial   Law  —  PireUaaiaJurj   Bxami-* 
natlam  —  Veoowity. 

The  right  of  accused  to  a  preliminary  ex- 
amination is  a  substantial  one  and  refers  to 
the  charge  stated  in  the  complaint. 

[See  Ann.  Cas.  191 6E  312.] 

WaiTer  of  Vrelianftaary  Ezamiaation. 

Accused  may  waive  his  right  to  a  prelimi- 
nary examination. 

[See  note  at  end  of  this  case.] 

Preliminarj  Complaint  —  Roqnisitea. 

The  complaint  need  not  state  the  offense 
charged  in  technical  language,  nor  in  such 
specific  terms  as  is  required  in  an  informa- 
tion, and  is  sufficient  where  the  jurisdictional 
facts  appear  and  the  crime  is  stated  in  ordi- 
nary langiuige. 

Varianoo  frona  Complaint  —  Ordoring 
Kew  Complaint  Filod. 

Where  on  a  preliminary  examination  it  de- 
velops that  the  crime  charged   in   the  com- 
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plaint  has  not  been  committed,  but  that  some 
other  crime  has  probably  been  committed,  the 
magistrate  may  direct  the  coQnty  attorney  to 
prepare  a  new  complaint  and  direct  the  re- 
arrest of  accused  and  give  him  opportunity 
to  either  waive  or  insist  on  an  examination 
on  the  new  charge. 

Indlotment  and  lafoniiatloii  — 
Grounds  for  Quashing  —  Want  of 
Preliminary  Eicamination. 

Where  the  information  charges  an  offease 
different  from  that  stated  in  the  complaint 
on  which  accused  had  a  preliminary  exami- 
nation, the  accused  may,  before  pleading  to 
the  merits,  move  to  quash  the  information 
on  that  ground. 

Appeal  from  District  Court,  Juab  county: 
Greenwood,  Judge. 

Criminal  action.  Matthew  Pay  convicted 
of  larceny  and  appeals.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Henry  Adama  and  N,  A.  Robertson  for  ap- 
pellant. 

.4.  R.  Barnes,  E.  V,  Higgins  and  G,  A. 
Iverson  for  appellee. 

[413]  Frick,  J.— On  the  Slst  day  of  May, 
1913,  a  complaint  under  oath  was  duly  filed 
before  one  J.  S.  Cooper,  a  justice  of  the  peace 
in  and  for  Juab  County,  l-tah,  in  which  it  was 
charged  that  the  defendant  on  the  20th  day  of 
April,  1913,  in  Juab  County,  "did  then  and 
there  wilfully,  unlawfully,  and  feloniously 
steal,  take,  and  carry  away  100  head  of 
sheep,"  the  personal  property  of  one  A.  J. 
Aagard.  The  marks  and  brands  identifying 
the  said  sheep  were  also  stated  in  said  com- 
plaint. A  warrant  of  arrest  was  duly  issued, 
and  the  defendant  was  arrested  and  brought 
before  said  justice,  and  a  preliminary  hear- 
ing was  deferred  from  time  to  time  until  the 
7th  day  of  July  1913.  On  that  a  day  a  pre- 
Hminary  examination  was  duly  held  before 
said  justice.  After  the  evidence  wae  com- 
pleted, the  defendant  filed  a  motion,  in  which 
he  asked  that  the  complaint  be  dismissed 
upon  the  ground  that  the  State  had  failed  to 
prove  that  the  larceny  charged,  or  any 
larceny,  had  been  committed.  Tlie  justice  re- 
served judgment  until  the  following  day. 
The  transcript  of  the  justice  relating  to  the 
motion,  as  fi.led  in  the  district  court,  reads 
as  follows: 

"The  motion  to  dismiss  was  denied,  and  the 
cause  was  then  submitted  to  the  court  with- 
out argument.  In  summing  up,  the  court  held 
that,  although  the  charge  in  the  complaint 
and  the  evidence  as  heard  were  at  variance, 
the  evidence  disclosed  the  fact  that  a  crime 
had  been  committed.  The  coui't  ordered 
that  the  defendant  be  held  to  answer  to  the 
court  of  the   Fifth  Judicial  District  on  the 


charge  of  having  changed  the  earmarks  of  tb* 
sheep  mentioned  in  the  complaint  with  iatenl 
to  steal  the  same." 

[414]  The  justice  therefore  made  an  in- 
dorsement on  the  complaint  as  follows: 

**lt  appearing  to  me  that  the  offense  of 
changing  marks  on  certain  sheep  with  intefnt 
to  steal  the  same  has  been  committed  and 
there  is  sufficient  cause  to  believe  the  within 
named  Matthew  Pay  guilty  thereof,  I  order 
that  he  be  held  to  answer  the  same.  J.  8. 
Cooper,  Justice  of  the  Peace." 

The  transcript  of  the  proceedings  had  be- 
fore the  justice  was  duly  filed  in  the  district 
court  of  Juab  County,  where,  on  the  l.'5th  day 
of  August,  1913,  the  district  attorney  filed  an 
information  based  on  the  foregoing  return  of 
the  justice,  in  which  the  defendant  was 
charged  with  the  crime  of  "altering  marks  on 
sheep  with  intent  to  steal  the  same/'  in  the 
following  words: 

"That  the  said  defendant,  Matthew  Pay,  on 
the  20th  day  of  April,  A.  D.  1913,  in  Juab 
County,  State  of  Utah,  did  then  and  there 
wilfully,  unlawfully,  and  feloniously  alter 
the  earmarks  on  one  hundred  head  of  sheep, 
said  sheep  being  marked  with  a  slit  and 
upper  bit  in  the  left  ear  and  with  an  under- 
slit  in  right  ear,  and  being  then  and  there  the 
personal  property  of  one  A.  J.  Aagard,  by 
then  and  there  cutting  the  ears  of  said  sheep 
so  as  to  alter  and  deface  said  earmarks,  with 
the  specific,  unlawful,  and  felonious  intent 
thereby  to  steal  said  sheep;  contrary,"  etc. 

The  defendant,  before  pleading  to  the  infor- 
mation, in  proper  time  and  form,  filed  a 
motion  to  set  aside  or  quash  the  information 
upon  the  ground,  among  others,  that  the  de- 
fendant was  neither  given  nor  waived  a  pre- 
liminary examination  upon  the  charge  con- 
tained in  the  information  filed  by  the  district 
attorney.  The  motion  was  based  upon  the 
record  as  we  have  given  it,  which  was  supple- 
mented by  the  affidavit  of  the  defendant.  The 
court  denied  the  motion  and  compelled  the  de- 
fendant to  go  to  trial.  He  made  timely  and 
proper  objections  to  the  jurisdiction  of  the 
court  for  the  reasons  before  stated,  all  of 
which  were  overruled.  The  defendant  offered 
.no  evidence,  and  the  jury  returned  a  verdict 
of  guilty.  He  filed  a  motion  in  arrest  of 
judgment  for  the  reasons  already  stated, 
which  was  also  overruled.  Tlie  court 
[415]  then  entered  judgment  sentencing  the 
defendant  to  a  term  in  the  state  prison,  and 
he  appeals. 

The  defendant  now  assigns  the  several  rul- 
ings of  the  court  as  error,  and  insists  that 
the  court  erred  in  denying  his  motion  to  set 
aside  or  quash  the  information  upon  the 
ground  that  the  defendant  had  not  been  given 
a  preliminary  examination,  although  he  had 
not  waived  the  same.    The  record  in  this  case 
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sqitiirelj  presents  the  questioa  whether  tlie 
iolomiAtion  which  the  statute  authorizes  the 
district  attorney  to  file  must,  in  tiubstAnce  at 
least,  charge  the  same  otifeu^  which  is 
charged  in  the  complaint  on  which  the  war- 
rant of  arrest  and  tlie  preliminary  examina- 
tion, if  there  be  one,  are  based.  The  precise 
question  has  not.  heretofore  been  passed  on  in 
this  jurisdiction.  The  question,  in  view  of 
some  of  the  conflicting  provisions  of  our 
Constitution  and  statutes  relating  to  the 
initiation  and  prosecution  of  criminal  of- 
feu;»es,  is  n«utber  free  from  difliculty  nor 
doubt. 

The  defi^ndant  contends  that  under  our 
Constitution  and  atatutet»  the  information- 
must  substantially  charge  tiie  crime  stated 
in  the  complaint,  or  one  which  is  included  or 
<^ml)raced  within  it,  and  further  con tcnd.s  that 
in  case  the  crime  charged  in  the  information 
is  not  the  one  stated  in  the  complaint,  or  one 
that  is  included  therein,  the  district  court 
cannot,  over  the  objection  of  tlie  defendant, 
legally  proceed  to  try  him.  for  the  offense 
charged  in  the  information.  To  support  their 
contention,  counsel  for  the  defendant  cite  and 
rely  on  People  v.  Wallace,  IH  Cal.  497,  29 
Pac.  950;  People  v.  Christian,  101  Ca^  471» 
35  Pac.  J043;  People  v.  Howard,  111  Cal.  655, 
44  Pac.  342;  and  12  Cyc.  305.  In  Cyc.  it  is 
«aid: 

"llie  information  therefore  can  only  be  for 
the  offense  upon  a  charge  of  whicli  the  accused 
has  had  a  preliminary  examination  or  for  an 
offense  included  within  such  charge.'' 

Upon  the  other  lutnd,  the  State  contends 
that  the  magistrate  before  whom  the  original 
tomplaint  is  filed  may  require  the  accused  to 
appear  before  the  district  court  for  trial  for 
any  ofTenae  of  which  the  magistrate,  from  the 
evidence  adduced,  finds  there-  is  probable 
«ause  to  believe  the  accused  guilty,  whether 
«ach  ofl'ense  was  charged  in  the  complaint  or 
not.  [416]  In  support  of  their  contention, 
counsel  for  the  State  cite  and  rely  on  State  v. 
Xewton,  29  Wash.  373,  70  Pac.  31;  People  v. 
SUples,  91  Cal.  23,  27  Pac.  523;  People 
V.  Wheeler,  73  Cal.  252,  14  Pac.  796 ;  State  v. 
Boulter,  5  Wyo.  236,  39  Pac.  883;  People  v. 
Nogiri,  142  Cal.  596,  76  Pac.  490;  and  People 
v.  Lee  Look,  143  Cal.  216,  76  Pac.  1028. 

In  our  judgment  the  only  cases  where  the 
doctrine  is  held  as  broadly  as  is  contended 
for  by  the  State  are  People  v.  Wheeler,  and 
State  y.  Kewton,  supra.  People  v.  Wheeler, 
was,  however,  squarely  overruled  by  the  Su- 
preme Court  of  California  in  the  case  of 
Pwple  V.  Christian,  101  Cal.  475,  35  Pac. 
1043.  In  that  case  it  was  also  held  that  what 
was  said  upon  the  subject  in  People  v. 
staples,  supra,  was  merely  obiter  dicta,  and 
•uch  clearly  was  the  case.  People  v.  Christian 
was  approved  and  followed  in  the.  case  of 
People  V.  Howard,   supra.    Counsel   for   the 


3tate,  however,  contend  that  in  People  v.  Lee 
Look  and  in  People  v.  Nogiri,  supra,  the 
doctrine  announced  in  People  v.  Wheeler  is 
again  revived.  An  examination  of  those  two 
ca^es,  however,  disclones  that  the  question  was 
not  before  the  court.  True,  in  the  case  of 
People  V.  Nogiri  it  is  held  that  it  is  the  of- 
fense which  the  magistrate,  on  the  prelimi- 
nary examination,  finds  was  committed, 
rather  than  the  olTense  charged  in  the  com- 
plaint, which  controls  the  district  attorney. 
It  is  not  held  in  that  case,  however,  that  the 
accused  may  in  the  information  be  charged 
with  an  offense  difi'erent  from  and  not  includ- 
ed within  that  stated  in  the  complaint  and 
upon  which  the  preliminary  examination  was 
held.  It  has,  however,  also  been  held  by  the 
Supreme  Court  of  Kansas  that  under  the 
statutes  of  that  state  the  accused  mav  be 
charged  in  the  information  filed  in  the  dis- 
trict court  with  an  offense  other  than  the  one 
contained  in  the  initial  complaUit.  But  it 
is  also  said  by  the  court  in  tlmt  case  that, 
if  the  magistrate  finds  that  a  different  offense 
was  committed  than  the  one  cliarged  in  the 
complaint,  then  an  amended  or  new  complaint 
should  be  filed,  although  it  is  there  held  that 
to  file  such  new  complaint  is  not  absolutely 
necessary  under  the  Kansas  statute.  Red- 
mond V.  State,  12  Kan.  172,  476.  Michigan 
cases  are  also  cited  sometimes  as  holding  the 
doctrine  contended  for  by  the  State.  In 
Michigan,  [417]  however,  while  a  complaint 
in  some  form  seems  necessarv  to  initiate  a 
criminal  proceeding,  yet  such  complaint  need 
not  be  in  writing,  and  the  whole  matter,  to  a 
large  extent  at  least,  seems  to  rest  upon  the 
evidence  which  is  produced  in  support  of  the 
complaint  and  upon  which  the  warrant  of  ar- 
rest is  based.  See  Turner  v.  People,  .33  Mich. 
363.  It  is  said  in  that  case  that  a  complaint 
is  necessary  to  set  a  criminal  prosecution  in 
motion ;  but  the  form  thereof,  it  is  held,  is  not 
material.  In  Nebraska,  whose  statutes  with 
regard  to  the  commencement  of  criminal 
prosecutions  before  magistrates  and  the  hold- 
ing of  preliminary  examinations  and  the  filing 
of  informations  in  the  district  court  are  in 
effect  like  ours  (Jlev.  Stat.  Neb.  1913,  sec- 
tions 8940,  9068),  it  is  held  that  the  charge  in 
the  information  must  substantially  he  tlie 
same  as  the  one  contained  in  the  complaint, 
and  if  there  be  a  substantial  variance  it  is 
cause  for  quaaliing  the  information  upon  the 
ground  that  no  preliminary  examination  has 
been  had  or  waived  for  the  offense  charged 
in  the  information,  if  a  motion  to  quash  is 
timely  interposed.  Cowan  v.  State,  22  Neb. 
519,  35  N.  W.  405;  Hockenberger  v.  State,  4J» 
Neb.  706,  68  N.  W.  1037:  Mills  v.  State,  5^ 
Neb.  263,  73  N.  W.  761.  It  has  also  been  held 
in  In  re  Mills  Sing.  13  Cal.  App.  73G,  110 
Pac.  693,  that  under  the  California  Penal 
Code,     section     80H,    "the    complaint    which 
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initiates  a  criminal  proceeding  need  not  be 
verified.*'  In  California,  like  in  Michigan, 
Bome  evidence  must,  however,  be  produced  in 
support  of  the  charge  in  the  complaint,  which 
evidence  may  be  in  the  form  of  affidavits  or 
depositions.  It  is  upon  that  evidence  that 
the  magistrate  acts  in  issuing  a  warrant  of 
arrest,  rather  than  upon  what  is  stated  in  the 
complaint.  We  shall  refer  to  some  of  the 
cases  referred  to  above  again  later. 

Let  US  now  pause  for  a  few  moments  to 
examine  our  Constitution  and  statutes  relat- 
ing to  the  initiation  of  criminal  proceedings 
and  for  holding  preliminary  examinations  be- 
fore magistrates. 

Comp.  Laws  1907,  section  4604,  defines  an 
original  complaint  thus: 

[418]  "4604.  A  complaint  is  a  statement  in 
writing,  made  to  a  court  or  magistrate,  that 
a  person  has  been  guilty  of  some  designated 
ofl'ense." 

Section  4610  provides  what  the  complaint 
must  state  as  follows: 

''4610.  The  complaint  must  state:  (1) 
The  name  of  the  person  accused,  if  known,  or 
if  not  known  and  it  is  so  stated,  he  may  be 
designated  by  any  other  name;  (2)  the  coun- 
ty in  which  the  offense  was  committed;  .(3) 
the  general  name  of  the  crime  or  public  of- 
fense; (4)  the  acts  or  omissions  complained 
of  as  constituting  the  crime  or  public  of- 
fense; (5)  the  person  against  whom  or 
against  whose  property  the  offense  was  com- 
mitted, if  known;  (6)  if  the  offense  is  againet 
the  property  of  any  person,  a  general  descrip- 
tion of  such  property.  The  complaint  must 
be  subscribed  and  sworn  to  by  the  complain- 
ant." 

Section  46 15^  so  far  as  material  here,  pro- 
vides : 

"4615.  When  a  complaint,  verified  by  oath 
or  affirmation,  is  made  before  a  magistrate, 
charging  the  commission  of  a  crime  or  public 
offense  he  must,  if  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed, 
and  that  there  is  reasonable  ground  to  believe 
that  the  accused  committed  it,  issue  a  war- 
rant for  his  arrest;  but  when  the  magistrate 
before  whom  the  complaint  is  made  is  a 
justice  of  the  peace,  before  issuing  the  war- 
rant, the  complaint,  if  made  by  any  person 
other  than  the  county  attorney  of  the  county, 
and  other  evidence  taken  by  such  magistrate 
relating  to  the  offense  charged,  must  be  sub- 
mitted to  such  county  attorney,  and  he  must 
examine  into  the  charge  and  enter  either  his 
approval  or  disapproval  of  the  issuance  of  a 
warrant  upon  such  complaint.  If  the  county 
attorney  disapproves,  no  warrant  shall  be 
issued,  but  if  he  approves  the  issuance  of  a 
warrant  such  magistrate  Bhall  proceed  ac- 
cordingly." 

The  proviso  following  the  foregoing  is  not 
material  here. 


If  a  warrant  is  issued  and  the  accused  is 
arrested  and  is  taken  before  a  magistrate,  the 
latter  "must  immediately  inform  him  of  the 
charge  against  him,  and  of  his  right  to  the 
aid  of  counsel  in  every  stage  of  the  proceed- 
ings." Section  4657.  Before  proceeding 
with  the  examination,  "the  magistrate 
[419]  must  first  read  to  the  defendant  the 
complaint,"  etc.  Section  4665. 

Section  4675  reads  as  follows: 

"4675.  If,  however,  it  appear  from  the 
examination  that  a  public  offense  h&s  been 
committed,  and  that  there  is  sufficient  cause 
to  believe  the  defendant  guilty  thereof,  the 
magistrate  must  indorse  on  the  eomplaint  an 
order,  signed  by  him,  to  the  following  effect: 
'It  appearing  to  me  that  the  offenee  in  the 
within  complaint  mentioned  (or  any  offense, 
according  to  the  fact,  stating  generally  the 
nature  thereof)  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  within 
named  A.  B.  guilty  thereof,  I  order  that  he 
be  held  to  answer  the  same.' " 

Section  4692  reads  as  follows: 

"4602.  When  a  defendant  has  been  ex- 
amined and  committed  Its  provided  in  this 
Code,  it  shall  be  the  duty  of  the  distriet  at- 
torney, within  thirty  days  thereafter,  to  Hie 
in  the  district  court  of  the  county  in  which 
the  offense  is  triable  an  information  charging 
the  defendant  with  the  offense  for  which  he 
is  held  to  answer,  or  any  6ther  offense  dis- 
closed  by  the  testimony,  whether  it  be  the  of- 
fense charged  in  the  complaint  eta  which  the 
examination  was  held  or  not.  If  the  district 
attorney  fails  to  file  the  information  within 
the  time  specified,  he  shall  be  deemed  guilty 
of  contempt,  and  may  be  prosecuted  for 
neglect  of  duty,  as  in  other  cases." 

Article  1,  section  13,  of  our  Constitution, 
so  far  as  material  here,  provides: 

'^Offenses  heretofore  required  to  be  prose- 
cuted by  indictment,  shall  be  prosecuted  by 
information  after  examination '  and  commit- 
ment by  a  magistrate,  unless  the  examination 
be  waived  by  the  accused  withfout  the  eoitsent 
of  the  State!" 

It  is  apparent,  without  comment,  that  the 
foregoing  provisions  are  not  as  harmonious 
as  they  could  be  made.  Some  of  the  in- 
congruities may,  perhaps,  be  attributed  to  the 
fact  that  the  Code  commissioners,  in  com- 
piling and  prepairing  the  Revised  Statutes  of 
1898,  in  which  all  of  the  foregoing  provisions 
are  found,  took  some  of  the  provisiotts  from 
one  state,  others  from  another  state,  while 
others  still  were  modified.  It  should  likewise 
be  noted  that  the  California  statutes 
[420]  contain  no  pnyvieions  like  those  in  sec- 
tions 4610  and  4615,  supra.  Whatever  the 
conflicting  provisions  may  be,  however,  it  be- 
comes our.  dutv  to  reconcile  and  harmonize 
them,  if  such  a  thing  is  possible,  and  give  ttaUx 
and  all  of  them  proper  effect.    Moreover,  we 
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must  to  eonstme  and  aippfy  the  eonflicting 
proTisIons  as  to  harmonize  them  with  the  pro- 
visions of  our  Conatitution,  which,  of  eourae, 
control. 

We  thus  start  out  with  the  propoaition  that 
under  our  procedure  a  criminal  prosecution 
must  be  initiated  hy  filing  a  complaint  in 
writing  which  muflt  be  Terifled  by  the  com- 
plainant; that  such  complaint,  among  other 
things,  must  state  the  general  name  of  the 
crime  charged ;  that  it  must  state  *'the  acts  or 
omissions  complained  of  as  constituting  the 
rrime,"  the  person  against  whom  or  against 
whose  property  the  offense  was  committed,  and 
a  general  description  of  the  property  if  prop- 
erty is  the  subject  of  the  offense.' When  a  per- 
son is  t^us  accused,  arrested,  and  brought  be- 
fore the  magistrate,  he  must  be  informed  of 
"the  charge  agahist  him,'*  and,  before  proceed- 
ing with  the  exafnination,  the  complaint  filed 
against  him  muat  be  read  to  him.  He  must 
also  be  informed  of  his  right  to  have  counsel, 
and  time  must  be  allowed  him  to  procure  one 
if  he  so  deaires.  All  this  is,  no  dotibt,  required 
to  be  done  to  enable  the  acciised  to  determine 
whether  he  desires  counsel,  or  whether  he  will 
waive  the  examination,  or  Insist  upon  being 
<riren  one  and  have  witnesaea  called  in  his  be- 
half. It  is  manifest  that,  if  the  accused 
waives  the  exaimination,  and  the  State  con- 
M'nts  thereto,  all  the  magistrate  has  authority 
to  do  la  to  require  the  accused  to  appear  be- 
fore the  district  court  to  answer  to  the  charge 
fontained  in  the'  complaint  and  no  other,  since 
it  is  upon  that,  and  nothing  else,  that  he  has 
waived  or  haa  had  an  opportunity  to  waive  an 
examination.  Let  it  be  aasiimed,  however,  that 
the  State  refuses  to  conaent  that  an  examina- 
tion be  watved,  but  insists  t^at  the  magistrate 
nhall  hear  such  evidence  as  the  State  may  pro- 
duee.  Even  then  the  accused  may  assnme^that 
the  evidence  to  be  adduced  will  relate  to  the 
charge  that  waa  read  to  him  and  of  whidi  he 
was  required  to  he  informed  by  the  magis- 
trate, and  he  may  thus  still  waive  the  right  to 
counsel  and  the  production  of  evidence 
in  his  favor.  By  what  authority  [421]  can 
the  State  thus  ignore  the  charge  contained  in 
the  complaint  and  proceed  to  a  hearing  upon 
fiome  other  charge  which  is,  or  may  be,  abso- 
lutely foreign  to  anything  that  may  be  con- 
tained in  the  complaint?  If  it  may  do  so,  of 
what  use  is  the  reading  of  the  complaint  to 
the  accused  and  giving  to  him  all  the  other 
information  that  the  magistrate  is  required 
to  impart  to  himhefore  proceeding  with  the 
examination?  Again,  if  the  magistrate  may 
thus  require  the  accused  to  appear  before  the 
district  court  for  trial  upon  another  and 
difTerent  offense  than  the  one  stated  in  the 
complaint  and  upon  which  he  has  waived  an 
examination,  then  it  necessarily  follows  that 
he  is  held  for  an  offense  concerning  which  he 
had  no  opportnnity  to  waive  either  an  ex- 
amination or  the  aid  of  counsel  and  had  not 
Ann.  Cas.  1917E. — 12. 


had  the  preliminary  examination  contemplat- 
ed by  our  statute.  The  right  to  waive  an 
examination  necessarily  implies  the  right  to 
know  in  advance  what  the  charge  is  upon 
which  an  examination  may  be  waived.  When 
all  of  the  provisions  of  our  Constitution  and 
statutes  are  construed  together,  it  seems  to 
us  there  is  little,  if  any,  room  left  for  doubt 
that  it  was  intended  that  the  accused  should 
not  be  held  for  trial  for  any  offense  except  the 
one  that  is  stated  in  the  complaint  or  one 
that  is  included  therein.  But  it  is  contended 
that  such  %  construction  gives  no  effect  to 
sections  4675  and  4692,  both  of  which  we  have 
before  set  forth  at  large.  We  think  otherwise. 
Wliile  it  may  be  true  that  the  language  of 
section  4692  may  not  by  our  construction  be 
literally  applied,  yet  it  cannot  be  said  that 
all  of  the  language  therein  contained  is  not 
given  some  force  and  effect.  If  the  language 
is  restricted  to  apply  to  some  included  offense, 
as  before  suggested,  it  still  is  given  proper 
force  and  effect,  while  if  it  is  literally  ap- 
plied certain  constitutional  rights  are  invad- 
ed. The  only  difference,  therefore,  between 
the  State's  contention  and  our  construction 
ia  that  we  seek  to  restrict  the  meaning  of 
the  language  contained  in  section  4692  ao  as 
to  harmoniKe  it  with  all  of  the  other  coneti- 
tutional  and  statutory  provisions,  while  the 
State  seeks  to  have  us  enforce  the  language 
of  that  section  literally  and  regardless  of  all 
other  provisions  on  the  same  subject. 

[422]  It  is  frequently  the  case  that,  in 
order  to  harmoniEc  conflicting  provisions  and 
to  effectuate  the  intention  and  purpose  of  the 
lawmaking  power,  courts  must  either  restrict 
or  enlarge  the  ordinary  meaning  of  words. 
Hilton  V.  Thatcher,  31  Utah  370,  88  Pac.  20; 
2  Lewis,  Suth.  St.  Const,  section  376.  Thi« 
rule  has  special  force  where,  as  here,  statutes 
must  be  made  to  conform  to  some  constitu- 
tional provision.  In  that  connection  it  should 
also  be  remembered  that  those  proviaions  of 
our  statute  which  relate  to  what  the  original 
complaint  must  contain  and  the  manner  of  the 
issuing  of  the  warrant  atid  the  holding  of  the 
preliminary  examination  upon  the  complaint 
are  taken  from  North  Dakota  and  Montana, 
while  the  two  sections,  to  wit,  4675  and  4692, 
which  relate  to  the  binding  over  and  the  filing 
of  the  information  in  the  district  court,  are 
taken  from  California.  As  already  pointed 
out,  the  complaint  under  the  statutes  of  Cali- 
fornia is  not  given  the  importance  that  it  is 
under  our  statute. 

It  should  here  also  be  stated  that,  in  all 
that  this  court  haa  said  upon  the  right  of  a 
preliminary  examination  and  respecting  the 
right  to  waive,  it  shows  that  the  right  has 
been  regarded  as  a  substantial  one,  and  that 
it  had  reference  to  the  charge  preferred 
against  the  accused  in  the  complaint.  See 
State  V.  Jensen,  34  Utah  166,  96  Pac.  1085; 
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State  V.  Hoben,  36  Utah  186,  102  Pac.  1000. 
We  refer  to  thoae  matters,  however,  only  for 
the  purpose  of  showing  that  the  complaint  by 
which  a  criminal  prosecution  is  initiated  has 
by  the  courts  of  this  state  always  been  re- 
garded as  performing  an  important  function 
and  as  being  the  very  foundation  upon  which 
the  courts  base  the  right  to  proceed  with  the 
prosecution.  Notwithstanding  the  fact  that 
California  has  no  statute  containing  the  pro- 
visions contained  in  sections  4610  and  4615, 
the  view  we  have  taken  here  is,  nevertheless, 
the  one  maintained  by  the  Supreme  Court  of 
that  state  in  the  cases  of  People  v.  Christian 
and  People  v.  Howard,  supra.  We  can  add 
nothing  to  the  cogent  reasons  there  stated 
against  the  practice  of  holding  the  accused  tg 
the  trial  court  and  informing  against  him 
there,  except  upon  the  charge  contained  in 
the  complaint  or  for  one  that  is  included 
therein.  While  it  is  true  that  it  is  claimed 
that  the  two  cases  just  referred  [423]  to  were 
modified  by  what  is  said  in  People  v.  Sehorn, 
116  Cal.  503,  48  Pac.  495,  and  People  v.  Cole, 
127  Cal.  545,  59  Pac.  984,  yet  an  examination 
of  those  two  cases  will  at  once  dispel  that 
claim.  The  proposition  here  in  question  was 
not  before  the  court  at  all  in  either  of  those 
cases,  and  hence  could  not  have  been  decided. 
The  same  is  true  of  the  cases  of  People  v.  I^ee 
Look  and  People  v.  Nogiri,  to  b6th  of  which 
we  have  already  referred.  But  it  is  suggested 
tliat  where  tlie  magistrate  hears  the  evidence 
and  passes  upon  it,  and  then  requires  the  ac- 
cused to  appear  before  the  district  court  for 
trial,  he  has  had  an  examination  upon  the  of- 
fense for  whicli  he  is  bound  over  and  informed 
against,  and  therefore  he  has  enjoyed  the 
right  guaranteed  to  him  by  the  Constitution, 
To  so  hold  is  to  put  a  sovereign  state  in  the 
attitude  of  those — 

'That  keep  the  word  of  prcmiise  to  our  ear 

'And  break  it  to  our  hope." 
Tbis  would  be  to  "palter  in  a  double  sense,*' 
and  would  entirely  ignore  the  fact  that  the 
accused  has  the  right  to  be  informed  of  the 
charge  and  of  having  the  complaint  read  be- 
fore he  is  called  on  to  choose  counsel  or  to 
waive  preliminary  examination.  He,  as  we 
liave  seen,  may  waive  an  examination  and  in 
doing  so  he  may,  and  perhaps  usually  also 
waives  the  right  to  have  counsel  present. 
Xow,  if  the  State  proceeds  to  bind  him  over 
upon  a  charge  other  than  the  one  contained  in 
the  complaint,  he  has  lost  the  benefit  of 
counsel  as  well  aa  the  right  to  waive  examina- 
tion upon  the  charge  for  which  he  is  actually 
bound  over.  The  rights  guaranteed  to  him 
in  both  the  statutes  and  the  Constitution  are 
therefore  frittered  awav  and  are  as  useless 
to  liim  as  though  they  never  had  existed.  To 
hold  that  such  is  the  intent  and  purpose  of 
our  Constitution  and  statutes  is  equivalent 
to  holding  that  the  duty  to  charge  the  accused 
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with  some  offense  and  his  right  to  waive  an 
examination  upon  such  offense  are  mere  use- 
less formalities  to  be  observed  or  ignored  in 
accordance  with  the  caprice  or  whim  of  the 
prosecuting  officer  and  the  magistrate.  Take 
the  case  at  bar  as  an  example:  Here  tlie 
accused  was  charged  with  the  crime  of 
larceny.  He  inaisted  that  he  had  not  com- 
mitted such  an  offense,  and  hence  should  not 
be  put  to  the  trouble  and  [424]  expense  of  a 
trial,  and  to  establish  that  fact  insisted  upon 
an  examination.  The  magistrate,  upon  such 
examination,  found  that  to  be  true,  but, 
nevertheless,  in  effect  said:  "Under  the  evi- 
dence I  think  you  are  guilty  of  spmetliing 
else,  and  therefore  1  shall  bind  you  over  for 
that."  A  person  may  thus  be  charged  with 
stealing  a  yearling  calf,  and  be  held  and  put 
upon  trial  for  kidnapping  a  child,  or  for  any 
other  of  the  numerous  felonies*  without  being 
given  the  right  to  waive  an  examination  or 
to  be  heard  respecting  the  cliarge  upon  which 
he  finally  held  for  trial.  We  say  without 
being  heard  for  the  reason  that  he  is  direct- 
ing, and  has  the  right  to  direct,  his  attention 
to  the  charge  preferred  against  him  in  the 
complaint  and  to  nothing  else.  The  very 
fact,  therefore,  that  one  has  successfully  met 
and  refuted  the  charge  contained  in  the  com- 
plaint, becomes  th«  basis  for  the  State  to 
hold  him  for  some  other  offense  of  which  he 
never  had  any  legal  information.  Tliis  the 
Slate  should  not  be  permitted  to  do  so.  Nor 
can  the  State  complain  if  it  required  to  file  a 
complaint  in  which  the  offense  that  it  is 
claimed  the  accused  committed  is  stated. 

Of  course,  the  offense  need  not  be  stated  in 
technical  language,  nor  in  such  specific  terms 
as  is  required  in  an  information  or  an  indict- 
ment, It  is  sufficient  that  the  jurisdictional 
facts  appear  and  that  the  crime  is  stated  in 
ordinary  language.  The  language  need  not 
even  be  concise  or  without  repetition.  The 
only  test  is:  Are  all  the  elements  consti- 
tuting the  offense  stated  ?  The  statement  may 
be  very  imperfect  and  still  be  good.  Upon 
such  a  complaint,  the  magistrate,  in  case  the 
accused  waives  the  examination,  may  require 
him  to  answer  to  the  district  court.  And  if 
he  demands  an  examination  the  magistrate 
may  hear  the  evidence  and  bind  him  over  to 
the  district  court  as  before.  If  upcm  the  hear- 
ing it  develops  that  the  crime  charged  has  not 
}>een  committed,  but  that  some  other  crime 
probably  has  been  committed,  the  magistrate 
need  not  discharge  the  aocused  unconditional- 
ly, but  he  may  prepare,  or  direct  the  county 
attorney  to  prepare,  a  complaint  in  which 
the  offense  which  the  magistrate  finds  was 
committed  is  stated,  and  rearrest  the  accused 
upon  that  charge  and  give  him  an  opportunity 
to  {42S]  either  waive  or  insist  upon  an  ex- 
amination and  give  him  time  to  procure  coun- 
sel if  he  desires  to  do  so.    Had  such  a  course 
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been  pursued   in   tlus    case,    the    Attendant 
might  or  might  noti  have  waived  an  examina- 
tion.   In  any  event,  he  would  then  have  been 
given  the  opportunity  to  exercise  his  coneti- 
tutional  rights  or  to  waive  them.    To  do  that 
was  denied  him.     Again,   if  the  magistrate 
fails  to  comply  with  the  law,  as  in  this  case, 
it  is  still  an  easy  matter,  under  our  statutes, 
for  the  district  eourt  to    comply    therewith. 
Wben  the  defendant  in  this  case    moved    to 
^nash    the    information,   the  district  court, 
upon  this  record,  should  have  granted  the 
motion  and  should  have  ordered  the  county 
attorney  to  file  a  complaint  forthwith  either 
before  the  district  judge  sitting  as  a  magis- 
trate or  before  some  other  magistrate.    The 
defendant  should  then  have  been  given  an  op- 
portunity either  to  waive  or  to  insist  upon 
a  preliminary  hearing  upon  the  charge  thus 
preferred  against  lym;  and  if  the  judge  sit- 
ting as  a  magistrate,  or  some  other  magis- 
trate,  bad,  upon  such  a  hearing,  found  suf- 
ficient cause  to  believe  that  the  accused  should 
ke  held  to  answer  to  the  district  court,  such 
an  order  should  have  been  made.    The  district 
attomev  could  then  have  filed  an  Information 
based  up«n  the  charge,  and  the  trial  could 
have  proceeded  in  the  regular  way.    To  fol- 
low aueh  A  praoedure  would  ordinarily  con- 
fvrae  but  little  time  and  could  in  no  way 
hamper  or  prejudice  the  rights  of  the  State, 
while  it  would  preserve  every  right  of  the  ac- 
cused. 

We  have  gone  Into  the  matter  at  length  so 
as  to  leave  no  room  for  doubt  respecting  the 
procedure  that  should  be  followed.  By  what 
we  have  said  we  do  not  wish  to  be  under- 
stood as  holding  that,  of  a^  complaint  should 
be  deficient  in  substance,  but  an  information 
properly  charging  the  offense  which  was  at- 
tempted to  be  stated  in  the  complaint  has 
been  filed,  and  the  accused  has  pleaded  to  the 
merits,  he  still  has  the  right  to  attack  the 
complaint,  which  has  then  spent  its  force. 
It  may  well  be  said  that,  under  such  circum- 
stances, he  has  waived  his  right  to  assail  the 
snflSciency  of  the  original  complaint.  Nor 
do  we  hold  that  the  objection  here  passed  on 
can  be  made  at  any  stage  of  the  proceeding  or 
in  any  form.  What  we  hold  is  tliat  if  the  ac- 
cused [426]  makes  the  objection,  as  in  this 
case,  before  pleading  to  the  merits  and  in 
proper  form,  and  that  it  is  made  to  appear 
that  the  accused  has  not  had  a  preliminary 
examination  upon  the  specific  charge  laid  in 
the  information  and  has  not  waived  the  same, 
then  the  information  should  be  quaslied  and 
the  procedure  as  herein  indicated  should  bo 
followed.  Let  it  also  be  understood  that 
aerely  to  depart  from  the  date  named  in  the 
complaint  is,  ordinarily  at  least,  not  to  be 
deemed  a-  different  offense,  since  the  date,  as 
s  general  rulei,  is  not  a  material  element  of 
the  crime. 


For  the  reasons  stated,  the  judgment  is  re- 
versed, and  the  cause  is  remanded  to  the  dis- 
trict court  of  Juab  County,  with  directions 
to  set  aside  its  order  denying  the  motion  to 
quash  the  information  and  to  enter  an  order 
granting  said  motion.  Further,  if  the  dis- 
trict judge  is  so  advised,  to  direct  the  county 
attorney  to  file  a  proper  complaint  against 
the  defendant  either  before  the  district  judge 
sitting  as  a  magistrate  or  before  some  other 
magistrate,  and,  in  case  the  defendant  is  held 
to  answer  to  the  district  court  upon  the 
cliarge  contained  in  the  complaint,  then  pro- 
ceed with  the  case  in  the  usual  manner. 

Straup,  C.  J.,  and  McCarthy,  J.,  concur. 
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/titroduetorjf. 

This  note  is  confined  to  a  discussion  of 
cases  in  which  is  treated  the  question  of 
waiver  by  an  accused  person  of  a  preliminary 
examination,  the  right  to  waive  such  an  ex- 
amination, the  manner  in  which  it  may  be 
done  and  the  effect  of  waiver.  The  right  of 
an  accused  person  to  liave  a  preliminary  ex- 
amination is  discussed  in  the  note  to  State 
V.  Solomon,  Ann.  Cas.  1916F  309.  Cases  deal- 
ing with  the  right  to  hold  a  person  accused 
of  a  crime  for  another  charge  after  waiver  of 
preliminary  examination  on  the  original 
charge  are  collected  in  the  note  to  State  v. 
Pigg,  18  Ann.  Cas.  521,  and  the  right  of  a 
grand  jury  to  find  an  indictment  before  or 
pending  a  preliminary  examination  is  dis- 
cussed in  the  note  to  Knight  v.  District  CL 
Ann.  Cas.  1912D  143. 

Kight  to  Waive, 

The  right  of  a  person  accused  of  a  crime  to 
have  a  preliminary  examination  before  he  is 
held  for  trial  is  held  in  most  jurisdictions  to 
be  a  personal  privilege  of  the  accused  and  it 
follows  as  a  necessary  incident  to  this  right 
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that  he  may  waive  it  unless  he  is  prohibited 
by  law  from  so  doing.  Vincent  v.  State,  16 
Ariz.  297,  145  Pac.  241;  State  v.  Clark,  4 
Idaho  7,  35  Pac.  710;  Schoonover  v.  Myers, 
28  111.  308;  State  v.  Lewis,  19  Kan.  260,  27 
Am.  Rep.  113;  State  v.  King,  92  Kan.  989, 
142  Pac.  296;  Hannan  v.  Doherty,  136  Mass. 
567;  Stuart  v.  People,  42  Mich.  255,  3  N.  W. 
863;  People  v.  Sligh,  48  Mich.  54,  11  N.  W. 
782;  People  v.  Harris,  103  Mich.  473,  61  N. 
W.  871 ;  State  v.  Sassaman,  214  Mo.  695,  114 
S.  W.  590;  State  v.  Green,  229  Mo.  642,  129 
S.  W.  700;  Korth  v.  State,  46  Neb.  631,  65 
X.  W.  792;  Reinoehl  ▼.  State,  62  Neb.  619,  87 
N.  W.  355;  Clawson  v.  State,  96  Neb.  499, 
148  N.  W.  524;  Ex  p.  Villareal  (Tex.)  187  S. 
W.  214. 

In  State  v.  Larkins,  5  Idaho  200,  47  Pac. 
9|t5,  it  was  said^  '*The  object  of  requiripg 
a  preliminary  examination  in  a  criminal 
case  is,  primarily,  for  the  benefit  of  the  ac- 
cused, and  to  protect  him  from  being  re- 
strained of  his  liberty,  unless  he  consents 
thereto,  until  the  state  has  made  a  prima 
facie  case  against  him.  This  is  a  right  given 
to  everyone  accused  of  crime,  but  this  right 
may  be  waived  by  the  accused,  unless  he  is 
prohibited  by  law  from  doing  flo." 

In  Latimer  v.  State,  55  Neb.  609,  76  N.  W. 
207,  70  Am.  St.  Bep.  403,  the  court  said: 
"The  statute  awarding  one  accused  of  crime 
the  right  to  a  preliminary  examination  was 
enacted  for  the  benefit  of  the  accused.  The 
preliminary  examination  is  a  right  accorded 
— a  personal  privilege  granted  by  law  to 
every  one  accused  of  crime — but  it  is  a 
privilege  which  the  aecused  may  waive." 

In  Keefe  v.  Hort,  213  Mass.  476,  Ann.  Cas. 
1914A  716,  100  N.  K  558,  ^'hich  was  an 
action  against  police  officers  for  false  im- 
prisonment on  the  ground  that  they  failed  or 
refused  to  take  the  accused  before  a  magis* 
trate  for  a  preliminary  hearing,  the  court 
said :  "It  is  true  that,  if  one  so  arrested  con- 
sents to  his  release  without  being  taken  be- 
fore a  magistrate,  if  he  chooses  to  waive  this 
requirement  of  the  law  and  to  discharge  his 
claim  agaiust  the  officer,  he  cannot  afterwards 
complain  of  the  omission.  .  .  .  But  this 
is  the  personal  option  of  the  prisoner.  The 
arresting  officer  is  in  no  sense  his  guardian 
.  .  .  and  can  justify  the  arrest  only  by 
bringing  the  prisoner  before  the  proper  court, 
that  either  the  prisoner  may  be  liberated  or 
that  further  proceedings  may  be  instituted 
against  him." 

Under  the  constitution  and  laws  of  Utah 
(Const,  sec.  13,  art.  1,  Rev.  St.  §  4509)  a 
prisoner  has  the  right,  with  the  consent  of  the 
state,  to  waive  examination  before  the  com- 
mitting magistrate.  State  v.  Spencer,  15 
Utah  149,  49  Pac.  302;  State  v.  Norman,  16 
Utah  457,  52  Pac.  986;  State  v.  Hoben,  36 
Utah  186,  102  Pac.  1000;  Butler  v.  Com.  81 


Va.  159;.  Martin  r.  State,  79  Wis.  165,  48  N. 
W.  119.  And  see  the  reported  case.  In  State 
V.  Hoben,  supra.  It  was  said:  "Before  one 
can  be  properly  charged  by  information  of  the 
commission  of  a  crime,  ttie  constitution 
guarantees  to  him  a  preliminary  examination 
before  a  committing  magistrate.  Such  an 
examination  can  only  be  waived  by  the  con- 
sent  of  the  accused  and  the  state." 

In  Ex  p.  Ah  Bau,  10  Nev.  264,  it  was  held 
to  be  erroneous  to  allow  a  person  accused  of  a 
crime  to  waive  a  preliminary  examination. 
The  court  said:  *'The  statute  contemplates 
that  in  all  cases  where  a  person  Imm  been  ar- 
rested, charged  with  crime  and  brought  be- 
fore a  magistrate,  that  an  examination  shall 
take  place.  The  practice  of  allowing  such 
person  to  waive  an  examination  is  Irregular 
and  should  be  discontinued.  It  appears  that 
when  petitioners  were  brought  before  the 
justice  of  the  peace  they  were  allowed  to 
waive  an  examination  and  the  justice  issued 
the  commitment  without  the  introduction  of 
any  testimony.  This  aetion,  although  er- 
roneous, does  not  furnish  any  ground  for  their 
discharge  upon  habeas  corpus.  They  are  en- 
titled to  a  hearing,  and  upofn  denaand  the 
justice  will  undoubtedly  gtunt  it." 

Though  it  is  said  that  a  |yerson  accused  of 
crime  may  waive  his  right  to  a  preliminary 
examination,  he  cannot  by  86  doing  defeat 
the  right  of  the  state  to  harvte  a  preliminary 
examination.  Van  Buren  v.  U.  S.  36  Fed.  77; 
Ex  p.  Walsh,  39  Cal.  705 ;  Kalloch  v.  Huperior 
Ct.  56  Cal.  229;  State  v.  Brunot,  104  La.  237, 
28  So.  996;  Ponosky  v.  State,  8  Okla.  Crim. 
116,  126  Pac.  451 ;  Quinton  T.  State,  10  Okla. 
Crim.  520,  189  Pac.  705. 

In  Van  Bureii  v.  U.  S.  supra,  the  court 
said:  "There  are  considerationa  of  public 
policy  upon  which,  in  the  absence  of  express 
provision  to  the  contrary,  it  mimt  be  held  to 
be  in  the  discretion  of  the  examining  ofRcer  to 
suspend  the  examination  or  not,  upon  a  waivr 
er  by  the  accused,  as  he  shall  deem  best  for 
the  public  interest.  If  an  arrest  be  made 
without  good  ground,  an  examination  will 
show  the  fact,  and  save  the  expense  of  an  in- 
quiry by  the  grand  jury.  The  arrested  party, 
sometimes  wlien  not  guilty,  in  order  to  divert 
suspicion  from  others,  but  more  frequently 
when  guilty,  and  in  order  to  aid  the  escape 
of  confederates  in  the  crime,  is  quite  willing 
by  waiving  examination  to  sn^ipress  present 
inquiry;  and  oftener  still,  perhaps,  this  is 
done  by  the  accused  in  the  hope  of  suppress- 
ing the  evidence  against  himself,  or  of  gaining 
some  like  advantage  from  delay.  An  immedi- 
ate development  of  the  evidence  and  teati- 
monv  is  sometimes  essential  to  the  ends  of 
justice,  and  it  would  be  strange  indeed  if  ths 
laws  are  so  framed,  or  the  courts-  disposed 
so  to  interpret  them,  as  to  deny  the  govern- 
ment this  important  power.    Its  exercise,  vm* 
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less  wantonly  abused,  A9  almost  «ny  power 
may  be  abused,  can  harm  no  one.  Ordinarily, 
I  doubt  not,  an  offer  of  the  aocuaed  to  waive 
AD  examination  should  be  accepted;  but  if 
the  commissioner  be  convinced  that  the  public 
interest  will  be  better  subserved  by  an  investi- 
gation, knd  especially  if  the  district  attorney 
request  it,  he  may  and  should  proceed  to  a 
full  hearing." 

In  State  v.  Brunot,  104  La.  237,  28  So.  996, 
it  was  said:  *'The  object  of  preliminary  ex- 
amination ia  two-fold — (1)  to  inquire  touch- 
ing the  commission  of  crime  and  the  accused's 
connection  with  it;  (2)  to  perpetuate  testi* 
mony.  The  state  has  an  interest  in  both.  If 
s  erime  haa  been  committed,  the  facts  ami 
circumstances  connected  therewith  should  be 
known  to  the  prosecuting  officers,  to  the  end 
that  proper  steps  for  the  vindication  and  en- 
forcement ol  the  law  may  be  taken.  If  the 
particular  person  accused  of  the  crime  ia 
shown  by  the  examination,  not  to  be  the 
l^uilty  one,  his  discharge  is  ordered.  The 
state  has  as  much  concern  and  interest  in  the 
liI)eration  of  one  falsely  accused  as  it  has 
in  the  apprehension  and  detention  of  one  who 
it  rightfully  accused.  If  from  the  examina- 
tion the  proof  is  evident  or  the  presumption 
};reat  that  the  person  accused  is  the  guilty 
one,  his  committal  is  ordered.  If  the  offense 
\i  one  bailable  under  tJke  law,  the  amount  of 
bail  he  18  to  give  is  determined.  If  net  baili 
able,  the  accused  is  ordered  conftned." 

So  in  Quinton  v.  State,  10  Okla.  Crim.  o20, 
130  Pac.  706,  it  was  said:  ''The  argument 
is  made  that,  at  the  reeord  shows,  the  defend- 
ant having  waived  hia  right  to  a  preliminary 
ezaminatioB,  the  only  object  which  might  ma- 
terially be  to  his  advantage  Irom  such  waiv- 
er would  be  to  dispense  with  the  taking  of 
the  testinutny  of  the  state's  witnesses,  and  in 
the  proceeding  by  the  county  attorney  to  have 
the  witnesses  sworn  and  examined  after  his 
waiver,  he  was  deprived  of  this  material 
right.  We  know  of  no  rule  or  principle  of 
law  that  supports  this  contention.  The  coun- 
ty attorney,  we  think,  very  properly  had  the 
testimony  of  the  state's  witnesses  taken,  re- 
gardleaa  of  the  defendant's  waiver." 

In  r«araa  it  is  provided  by  statute  that  the 
examining  magistrate  may  conduct  the  ex- 
amination even  though  the  right  has  been 
waived  by  the  accused.  Porch  v.  State,  61 
Tex.  Crim.  7,  99  S.  W.  1122,  wherein  it  was 
said:  '^Article  33S,  Code  Criminal  Procedure, 
provides  thai  the  accused  WMiy  waive  a  trial 
and  consent  for  the  magistrate  to  require 
bail  of  him,  but  in  such  case  the  prosecutor 
or  magistrate  may  cause  the  witnesses  for  the 
•tate  to  be  examined  as  in  other  cases,  and 
the  magistrate  shall  transmit,  with  the  other 
proceedings  in  the  case,  to  the  clerk  of  the 
proper  court,  a  list  of  the  witnesses  for  the 
state,  whether  examined  or    not,   and   their 
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residences,  if  known.  This  statute  clearly 
authorizes  the  examining  court  to  proceed 
with  the  examination  even  if  appellant  waives 
his  right  of  trial."  But  in  Ex  parte  Villa- 
real  (Tex.)  187  S.  W.  214,  it  was  heM  that 
a  defendant  who  has  waived  examination  is 
not  entitled  to  complain  that  he  was  held  to 
the  grand  jury  without  the  production  of 
evidence. 

What  Constitutea  Waiver* 

Pleading  Guiltt. 

That  a  person  charged  with  crime  may  by 
express  statement  waive  his  right  to  a  pre- 
liminary examination  necessarily  follows  as 
an  incident  to  his  right  to  waive  preliminary 
examination,  which  is  treated  in  the  preced* 
ing  subdivision  of  this  note.  And  so,  volun- 
tarily stating  to  the  magistrate  that  he  Is 
guilty  is  an  express  waiver  of  the  right  to 
a  preliminary  examination.  State  v.  Korn- 
stett,  62  Kan.  221,  61  Pac.  805;  Latimer  v. 
State,  66  Neb.  609,  76  X,  W.  207,  70  Am.  St. 
Rep.  403.  In  the  case  la^t  cited  the 
court  said:  "In  the  case  at  bar  Latimer  was 
accorded  the  privilege — ^the  right — of  a  pre- 
liminary examination.  He  did  not  demand 
the  taking  of  evidence,  and  the  judgment  of 
the  county  judge  as  to  its  effect;  but  upon  in- 
quiry as  to  whether  he  was  guilty  of  the  crime 
with  which  he  was  charged  in  the  complaint 
he  voluntarily  stated  to  the  magistrate  that 
he  was  guilty;  and  by  so  doing  he  waived  the 
swearing  and  examination  of  witnesses, 
waived  the  right  given  him  by  statute  to  have 
the  county  judge  make  a  judicial  inquiry  as 
to  whether  the  crime  of  robbery  had  been 
committed,  and  as  to  whether  the  accused 
probably  committed  it." 

PLXADraro  TO  Mdhts   wrrHOiTT  OKHBonoir. 

It  is  generally  held  that  a  person  accused 
of  a  crime  waives  his  right  to  a  preliminary 
examination  by  pleading  to  the  merits  and 
going  to  trial  without  making  objection  to 
the  want  of  a  preliminary  examination. 
People  V.  Ronsse,  26  Cal.  App.  100,  146  Pac. 
65;  State  v.  CUrk,  4  Idaho  7,  36  Pac.  710; 
State  V.  Le  BUnc,  116  La.  822,  41  So.  105  > 
State  V.  Caulfield,  23  La.  Ann,  148;  Wash- 
burn V.  People,  10  Mich.  372;  People  v.  Wil- 
liams, 93  Mich.  623,  63  N.  W.  779;  People 
V.  Harris,  144  Mich.  12,  107  N.  W.  715; 
People  V.  Sartori,  168  Mich.  308,  134  N.  W. 
200:  £x  p.  McLaughlin,  210  Mo.  657,  109  S. 
W.  626;  Diusmore  v.  State,  61  Neb.  418,  85 
N.  W.  445;  Reinoehl  v.  State,  62  Neb.  619,  87 
N.  W.  3ri5;  SUte  v.  Spencer,  15  Utah,  149, 
49  Pac.  302;  State  v.  Norman,  16  Uteh  457, 
52  Pac.  986;  Com.  v.  Cohen,  2  Va.  Cas.  158; 
Angel  V.  Com.  2  Va.  Cas.  231;  Campbell  v. 
Com.  2  Va.  Cas.  314;  State  v.  Stewart,  7  W. 
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Va.  731,  23  Am.  Rep.  623:  Martin  v.  State, 
70  Wis.  166,  48  N.  W.  119;  Hollibaugh  v. 
Hplm,  13  Wyo.  269,  275,  79  Pac.  1044;  Mc- 
(;innis  v.  State,  16  Wyo.  72,  91  Pac.  936; 
Nicholson  v.  State,  18^  Wyo.  298,  106  Pac. 
929.  See  also  Devine  v.  People,  20  Hun 
(N.  Y.)  98. 

In  State  v.  Gustaldi,  41  Utah  63,  123  Pac. 
897,  the  rule  was  stated  as  follows:  "If  upon 
Huch  a  transcript  an  information  is  filed, 
and  the  accused  is  arraigned  upon  it,  and 
pleads  to  the  merits  and  enters  upon  a  trial, 
he  necessarily  waives,  not  only  the  right  to 
a  preliminary  examination,  but  also  waives 
any  irregularities  that  may  have  occurred 
in  the  proceedings  if  an  examination  was 
had.  Such,  so  far  as  we  are  advised,  is  the 
law  where  a  right  to  a  preliminary  exami- 
nation is  given,  and  where  upon  such  an  ex- 
amination one  charged  with  a  felony  may  be 
prosecuted  by  information  instead  of  by  in- 
dictment. .  .  .  If  it  be  assumed,  therefore, 
Ihat  it  must  affirmatively  be  made  to  appear 
from  the  magistrate's  transcript  filed  in  the 
district  court  that  he  appointed  the  stenog- 
rapher who  certifies  to  the  transcript  of  the 
testimony  and  proceedings,  and  if  it  be  furth- 
er assumed  that  the  omission  to  show  such 
HI}  appointment  affects  the  legality  of  the 
preliminary  examination,  yet,  unless  the  ac- 
cused moves  to  quash  the  information  filed 
against  him  before  pleading  to  the  merits, 
he  must  be  held  to  have  waived  his  right  to 
a  preliminary  examination  as  well  as  his  right 
to  assail  the  legality  or  regularity  thereof 
either  upon  the  trial  by  objecting  to  the  evi- 
dence, as  was  done  in  this  case,  or  in  arrest 
of  judgment,  or  in  any  other  way.  No  other 
conclusion  is  reasonable  or  practicable.  Why 
should  the  accused,  after  entering  a  plea  of 
not  guilty  and  entering  upon  a  trial,  be  per- 
mitted to  attack  the  information  except  upon 
the  ground  tliat  no  offense  is  charged  there- 
in? Orderly  procedure,  as  well  as  the  rules  of 
practice,  requires  that,  unless  objections  are 
timely  interposed,  all  irregularities  if  any 
occur  at  the  preliminary  examination  and 
preceding  the  filing  of  the  information,  and 
alf  defects  in  the  information  itself  except 
for  the  reasons  just  stated,  must  be  deemed 
to  be  waived.  In  this  Case,  therefore,  the  de- 
fendant, after  entering  a  plea  of  not  guilty 
upon  which  he  proceeded  to  trial,  cannot  raise 
the  question  that  he  did  not  have  a  prelimi- 
nary examination." 

In  People  v.  Jones,  24  Mich.  215,  it  was 
.•«aid:  "The  defendant  having  pleaded  not 
jXUilty  to  the  information,  went  to  trial;  and 
the  people,  having  introduced  their  evidence 
in  chief  and  rested,  the  defendant,  by  his 
counsel,  moved  that  the  information  and  the 
protvedings  be  quashed,  and  that  defendant 
he  discharged,  for  the  reason  that  there  has 
been  no  complaint  against  the  defendant  for 


the  crime  *  alleged  in  the  information,  and 
defendant  has  never  been  examined  upon  the 
charge  contained  in  it.  Had  this  motion  been 
made  before  pleading  not  guilty  to  the  in- 
formation, it  must  have  prevailed.  But  as 
the  statute  expressly  authorises  a  defendant 
to  waive  an  examination,  we  think  it  clear^ 
as  held  by  the  majority  of  the  court  in  Wssh- 
burn  V.  The  People,  10  Mich.  383,  that  he  may 
waive  it  as  well  when  called  upon  to  plead 
to  the  information,  as  when  brought  before 
the  magistrate  for  examination ;  and  we  think 
the  plea  of  not  guilty  must  be  treated  as  such 
waiver." 

In  Coffield  v.  State,  44  Neb.  417,  02  N.  W. 
876,  the  court  said:  "No  complaint  was  made 
in  the  trial  court  that  a  preliminary  examina- 
tion was  not  had,  until  after  verdict,  the  ob- 
jection being  first  presented  in  the  motion 
for  a  new  trial  and  then  by  a  motion  in  ar- 
rest of  judgment.  Tliis  was  too  late.  It 
should  have  been  raised  before  he  pleaded  not 
guilty,  either  by  a  motion  to  quash  the  in- 
formation or  by  plea  in  abatement  on  the 
ground  that  there  had  been  no  preliminary 
examination  as  required  by  statute,  and  no 
waiver  of  the  same.  .  .  .  Section  585  of 
the  Criminal  Code  in  express  terms  provides 
that  a  preliminary  examination  maj^  be 
waived.  It  is  obvious  that  this  may  be  done 
either  when  the  defendant  is  called  upon  to 
plead  to  the  information,  or  whcin  brought 
before  the  examining  magistrate.  The  fail- 
ure to  give  a  prisoner  a  preliminary  exami- 
nation does  not  oust  the  district  court  of 
jurisdiction.  It  is  a  mere  defect  in  the  pro^ 
ceedings  which  the  accused  may  waive,  and 
he  will  be  deemed  to  have  done  so  if  the  ob- 
jection is  not  timely  made." 

Voluntarily  Giving  Bond. 

W^here  a  person  arrested  on  a  criminal 
charge  voluntarily  gives  a  bond  or  personal 
recognizance  for  his  appearance  at  a  future 
term  of  court,  without  demanding  a  prelimi- 
nary examination,  he  thereby  waives  his  right 
to  an  examination.  Hopkins  v.  State,  6  Ga. 
App.  700,  03  S.  E.  719:  Lowry  v.  State,  5 
Ga.  App.  701,  63  S.  E.  719;  Cunningham  v. 
State,  116  Ind.  433,  17  X.  E.  904;  Nowak  t. 
Waller,  56  Hun  647  mem.  10  N.  Y.  S.  199, 
affirmed  in  132  N.  Y.  590,  30  N.  E.  808.  In 
Hopkins  v.  State,  supra,  it  was  said:  "It 
appears  ...  in  the  present  case  that  the 
defendant  was  arrested  on  a  warrant  issued 
by  a  magistrate  and  gave  bond  for  his  appear- 
ance at  the  December  term  of  the  citv  court 
of  Cartersville,  without  demanding  a  com- 
mittal trial  on  the  warrant.  Under  the  Act 
of  1902  (Georgia  Laws  1902,  p.  118),  tiie 
city  court  of  Cartersville  ha<i  jurisdiction  to 
force  him  to  trial  and  to  overrule  his  demand 
for  indictment  by  the-  grand  jury.    The  giving 
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of  the  appearance  bond,  under  tlie  circum- 
stances, operated  as  a  waiver  of  the  commit- 
tal trial." 

In  Nowak  v.  Waller,  56  Hun  647  mem.  10 
N.  Y.  S.  199,  affirmed  in  132  N.  Y.  500,  30 
y.  E.  868,  the  court  said:  "A  party  cannot, 
for  his  own  benefit,  make  a  stipulation  to  ap- 
pear at  a  future  day  for  his  own  convenience, 
and  receive  a  parol,  and  then  complain  that 
he  was  not  immediately  taken  before  a  mag- 
istrate." 

Tatlxjuk  Tt>  Appeab  m  Pebson. 

Where  a  person  -charged  with  a  crime  and 
who  is  under  recognizance  to  appear  at  a 
preliminary  examination  fails  to  appear  in 
person  he  is  held  to  waive  his  right  to  a  pre- 
liminary examination,  and  his  attorney  who 
appears  for  him  may  not  insist  on  the  exami- 
nation being  held  in  his  absence.  State  v. 
Rabens,  79  S.  C.  542,  60  S.  E.  442, 1110,  where- 
in  it  was  said :  "A  preliminary  examination 
must  have  one  of  three  results*  dependent  on 
the  decisimi  of  the  magistrate:  the  discharge 
of  the  defendant;  the  taking  of  bail  for  his 
appearance  to  answer  the  indictment;  or  his 
imprisoament.  It  may  be  the  magistrate  in 
the  s^nce  of  the  defendant  oould  adjudge 
his  discharge,  but  to  take  bail  from  the  de- 
fendant or  commit  him  to  jail,  it  was  mani- 
festly necessary  lor  him  to  be  present  in  per- 
f<m.  The  defendant  could  not  demand  that 
the  magistrate  go  through  the  empty  form  of 
conducting  an  examination  which  could  have 
no  efficient  result.  By  failing  to  appear  in 
person,  he  had  forfeited  the  recognizance, 
•  .  .  and  he  waived  his  preliminary  exami* 
nation  when  by  voluntary  absence  he  made  it 
impossible  for  the  magistrate  to  enforce  his 
judgment" 

In  Ck)m.  V.  Delamater,  13  Pa.  Co.  Ct.  152, 
2  Pa.  Dist.  562,  it  was  said :  "The  defendants 
baving  departed  from  the  state  are  not  in  a 
Ntnation  to  object  that  they  were  not  allowed 
a  preliminary  hearing  before  the  case  was 
presented  to  the  grand  jury." 

Waiver  under  Dure$a, 

Where  a  person  accused  of  a  crime  is  in- 
duced to  waive  his  right  to  a  preliminary 
(Examination  through  duress  or  a  well-foond- 
♦^l  f*ar  of  personal  violence  he  will  not  be 
♦topped  later  to  retract  the  waiver  so 
f'roaght  about.  In  re  Malison,  86  Kan.  729, 
U  Pac.  144,  whereili  it  was  said:  "Where  at 
the  time  of  such  waiver  of  examination  there 
wp  good  gronndsto  believe  that  if  an  exami- 
nation is  gone  into,  personal  violence  will  be 
used  against  defendant,  and  under  such  appre- 
^sion  an  examination  is  waived^  he  will. not 
f"*"  estopped  by  reason  of  such  waiver.  To  be 
stopped,  he  must  have  waived  his  right  to 
»n  examination  from  a  free  choice,  after  a 


fair  opportunity  to  have  an  impartial  exami- 
nation. No  mere  imaginary  danger  will  be 
enough  to  justify  it;  but  a  well-grounded 
belief,  founded  upon  such  information  or  ob- 
servation as  would  be  calculated  to  excite 
fear  of  bodily  harm  in  the  mind  of  a  reason- 
able person  under  like  circumstances,  will 
justify  it.  After  a  careful  examination  of  the 
vast  amount  of  testimony  in  this  case,  we 
are  of  the  opinion  that  the  defendants  waived 
their  preliminary  examination  from  fear  of 
personal  violence.  It  must  be  remembered 
that  at  the  time  of  their  arrest  great  excite- 
ment prevailed  in  Wichita  county,  and  great 
animosity  and  bad  feeling  existed  between 
Leoti  and  Coronado,  two  rival  towns  situated 
within  three  miles  of  each  other.  This  feud 
and  animosity  had  grown  up  over  a  county- 
seat  contest  and  quarrel;  and  after  defend- 
ants were  arrested  they  were  taken  from  Coro- 
nado to  Leoti  and  confined  in  the  second 
story  of  a  frame  building.  Large  bodies  of 
armed  men  were  in  the  iovnti,  and  many 
threats  of  violence  were  made  by  the  friend  {; 
of  the  men  who  had  been  killed.  Under  tho 
fear  of  further  bloodshed,  the  adjutant  gen- 
eral went  from  Topeka  to  that  county  to  pre- 
vent, if  possible,  additional  trouble,  and  he, 
together  with  other  citizens,  counseled  and 
advised  the  defendants  to  waive  their  exami- 
nation. Under  these  circumstances  we  can 
readily  see  how  they  might  waive  their  ex- 
amination without  iosing  their  right  after- 
ward to  have  the  charges  against  them  in- 
vestigated; and  in  doing  so  they  are  not 
estopped  from  this  inquiry." 

But  the  fact  that  a  prisoner  was  hand- 
cuffed when  he  appeared  before  a  magistrate 
and  waived  preliminary  examination  was  held 
in  State  v.  Lewis,  19  Kan.  260,  27  Am.  Rep. 
113,  not  to  be  sufficient  to  invalidate  the  waiv- 
er on  account  of  duress.  Nor  does  the  mere 
fact  tbat  he  is  under  arrest  constitute  such 
duress  as  will  invalidate  the  waiver.  Bishop 
V.  Lucy,  21  Tex.  Civ.  App.  326,  60  S.  W.  1029, 
wherein  it  was  said:  "There  is  no  merit  in 
the  contention  that  the  plaintiff  could  not 
waive  his  right  to  be  carried  before  a  magis- 
trate, because  he  was  in  arrest,  and  therefore 
the  agreement  was  made  under  duress.  The 
waiver  in  question  was  not  an  act  to  which 
the  principles  of  the  law  of  duress  apply." 

Effect  of  Waiver. 
Generally. 

A  waiver  by  a  person  accused  of  a  crime 
operiites  as  an  admission  of  the  existence  of 
sufficient  evidence  to  justify  the  examining 
officer  in  holding  him  for  trial,  it  being  equiv- 
alent to  a  finding  by  the  officer  that  there  is 
sufficient  cause  to  believe  the  accused  guilty, 
and  it  follows  that  he  is  thereby  estopped  to 


184 


CITS  THIS  VOL.  Aim.  CAS.  1917B. 


plead  a  want  of  preliminary  examination. 
Benjamin  v.  State,  25  Fla.  675,  6  So.  433; 
Schoonover  v.  Myers,  28  III.  308;  State  v. 
Myers,  54  Kan.  206,  38  Pac.  296;  State  t. 
Shaw,  72  Kan.  81,  82  Pac.  587;  State  v. 
Flannery,  263  Mo.  579,  173  S.  W.  1053 ;  State 
V.  Byrd,  41  Mont.  585,  111  Pac.  407;  Korth  v. 
State,  46  Neb.  631,  65  N.  W.  792;  Wines  v. 
State,  7  Okla.  Crim.  450,  124  Pac.  466;  Say- 
ers  V.  State,  10  Okla.  Crim.  195,  135  Pac. 
944;  Quinton  v.  State,  10  Okla.  Crim.  520, 
139  Pac.  705;  State  v.  Wright,  16  S.  D.  628, 
91  X.  W.  311. 

In  Hess  v.  Oregon  German  Baking  Co.  31 
Ore.  503,  49  Pac.  803,  it  was  said:  ''Its 
etTect,  however,  can  be  nothing  more  than  an 
admission  that  there  is  sufficient  cause  for 
holding  the  accused  to  answer,  and  this  is 
the  only  result  which  could  flow  from  an  ex- 
amination. In  other  words,  the  waiver  of 
an  examination  is  tantamount  in  law  to  a 
finding  by  the  magistrate  that  there  is  suffi- 
cient cause  to  believe  the  defendant  guilty, 
and  the  authorities  are  substantially  agreed 
that  such  a  finding  is  not  conclusive,  but  only 
prima  facie,  evidence  of  probable  cause,  which 
may  be  overcome  by  competent  evidence  on 
the  trial.*' 

In  SUte  y.  Bitty,  23  Ohio  St.  562,  the 
court  stated  the  effect  of  a  waiver  of  a  pre- 
liminary examination  as  follows:  "The  suffi- 
ciency of  the  evidence  to  warrant  the  court  in 
binding  over  the  defendants  could  be  made  to 
appear  as  well  by  their  admission  to  this 
effect  as  by  the  examination  of  witnesses. 
This  admission  the  defendants  could  make, 
notwithstanding  the  plea  that  they  were,  in 
fact,  not  guilty.  Such  must  have  been  the 
purpose  of  their  express  waiver  of  an  exami- 
nation; it  could  have  no  other  effect.  The 
admission  could  be  used  against  them  for  no 
other  purpose  than  that  for  which  it  was 
made.  It  is  analogous  to  the  plea  of  nolo 
contendere  at  common  law,  which,  like  a  de- 
murrer, admits  the  charge  for  the  purposes 
of  the  case,  but  is  not  to  be  used  as  an  ad- 
mission elsewhere." 

Contruing  a  statute  (B.  S.  c.  133,  §§  12, 
13)  providing  for  a  preliminary  examination 
of  one  charged  with  crime  the  court  in  State 
v.  Cobb,  71  Me,  198,  said:  "Tliis  provision 
of  the  statute  is  clearly  for  the  benefit  of 
those  who  are  under  arrest  for  crime.  It  is 
a  privile<;^e  and  a  right  afforded  for  their  se- 
curity. They  may  hear  the  withesses  against 
them,  may  offer  testimony  in  their  own  be- 
half, and  may  stand  upon  their  right  to  go 
free,  without  bail,  unless  the  commission  of 
the  crime,  with  probable  cause  to  charge 
them,  appears  upon  examination.  But  such  a 
requirement  of  law  may  be  waived  by  those 
whose  safety  it  was  designed  to  secure,  and, 
if  waived,  it  cannot  be  necessary  for  the  mag- 
istrate to  proceed  with  the  examination  and 
find  the  facts  which   independently  of  such 


waiver  would  gire  him  authority  to  require 
bail.  It  is  not  a  question  of  jurisdiction.  To 
order  bail  upon  waiver  of  examination  is  no 
more  to  take  jurisdiction  by  consent  than  it 
would  be  to  order  bail  upon  plea  of  guilty. 
We  apprehend  that  if  the  record  of  the  nuig- 
istrate  disclosed  that  the  respondent  pleaded 
guilty,  and  was  thereupon  ordered  to  recog- 
nize with  sureties  for  his  appearance  in  the 
court  having  jurisdiction,  it  would  be  suffi- 
cient, without  showing  an  examination  of 
testimony  and  finding  of  fact  by  the  magis- 
trate. The  same  result  follows  upon  waiver 
of  examination  by  the  accused.  After  ex- 
pressly waiving  the  preliminary  txamhiation, 
it  is  not  open  to  the  respondent  to  object  that 
it  was  not  made.  Nor  is  such  objection  open 
to  the  surety,  who  assumes  his  liability  after 
the  principal  has  waived  his  right  in  this  re- 
spect, and  the  order  that  the  recognizance  be 
given  has  thereupon  been  entered.  At  the 
hearing  in  the  municipal  court  and  in  all 
subsequent  proceedings,  the  waiver  may  prop- 
erly be  regarded  as  the  substantial  equiva- 
lent for  the  examination  and  t^e  finding 
thereon  which  the  statute  contemplates.  The 
recital  in  the  recognizance  that  such  an  ex- 
amination had  been  made,  is  not  a  material 
error,  because  what  was  in  legal  effeii  pre« 
cisely  the  same  had  occurred." 

In  Bishop  v.  Lucy,  21  Tex.  Civ.  App.  326, 
50  S.  W.  1029,  which  was  an  action  against 
police  officers  for  false  imprisonment,  the 
court  stated  the  effect  of  a  voluntary  waiver 
of  preliminary  examination  by  the  aoeused 
on  his  right  to  hold  the  officers  responsible 
as  follows :  "We  do  not  believe  there  is  any- 
thing in  the  policy  of  the  statute  which  would 
prohibit  a  party  accused  of  a  crime  from 
waiving  his  right  or  the  time  in  which  he 
should  be  carried  before  a  magistrate.  The 
law  upon  the  subject  may  be  imperative,  so 
far  as  the  duty  is  imposed  upon  the  officer, 
and  he  may  or  might  be  held  responsible  in 
a  criminal  prosecution,  if  he  failed,  within 
a  reasonable  time,  to  carry  the  prisoner  .be> 
fore  a  magistrate,  and  the  consent  of  the 
prisoner  or  the  waiver  of  the  prisoner,  un- 
der the  circumstances,  might  not  be  a  defense 
by  the  officer  to  the  criminal  prosecution. 
But  where  the  party  accused  voluntarily 
waives  the  right  to .  be  carried  before  the 
magistrate  and  consents  to  confinement  for  a 
reasonable  time  to  await  an  investigation 
and  examination  by  the  police  authorities, 
ve  do  not  believe  that  under  such  circum- 
stances he  could  predicate  an  action  for  dam- 
ages against  the  officer,  based  upon  a  deten- 
tion which  he  consented  to." 

EXAIflNATION  OF   FACTS  ON  HABBAS   CORPUS. 

A  waiver  by  the  accused  of  a  preliminary 
examination,  operating  ab  an  admission  solely 
for  the  purpose  of  the  examination,  does  not 
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prevent  the  introduction  of  evidence  on  ha- 
beas corpus  proceeding  for  the  purpose  of 
showing  that  the  evidence  is  not  sufficient  to 
justify  holding  the  accused.  Thus  in  Benja- 
jniB  V.  State,  2o  Fla.  675,  6  So.  433,  the  court 
stating  the  rule  as  to  the  effect  of  a  waiver 
of  preliminary  examination  and  applying  it 
to  the  right  of  the  accused  to  introduce  evi- 
dence in  habeas  corpus  proceedings,  said: 
''When  a  prisoner  who  is  held  for  a  prelimi- 
nary examination  on  a  criminal  charge, 
waives  such  examination  and  the  waiver  is 
accepted  by  the  magistrate  or  other  examia- 
ing  officer,  he  is  forever  afterwards  estopped 
from  asserting  in  any .  subsequent  proceeding 
anything  he  could  not  have  asserted  if  the 
examination  had  taken  plaee,  or,  in  other 
words,  he  is  at  least  in  the  same  situation  as 
he  would  be  had  an  examination  taken  place ; 
he  cannot  for  his  own  advantage  say  that 
the  examination  did  not  take  place,  and  on 
that  ground  attack  the  commitment  which 
the  magistrate  may  have  adjudged;  this  is 
tme  whether  such  commitment  be  without 
bail  or  in  default  of  bail.  That  he  is  in  any 
more  disadvantageous  position  we  are  unable 
to  see.  If  the  offense  charged  is  capital  and 
ronsequently  not  bailable  'where  the  proof  is 
evident  or  the  presumption  great,'  and  upon 
the  waiver  being  made  the  magistrate  ac- 
cepts it  and  commits  him  without  the  privi- 
lege of  bail,  he,  it  seems  to  us,  is  in  the  same 
situation  as  to  all  subsequent  proceedings 
that  he  would  have  been  had  the  examination 
been  heM  and  the  niagistrate  had  committed 
bim  without  bail.  Had  the  examination  tak- 
en place  he  eould  under  the  practice  in  this 
state,  after  being  <^mmitted,  obtain  upon 
proper  showing,  a  writ  of  habeas  corpus  and 
have  a  full  inquiry  made  into  all  the  facts  and 
circumstances  of  the  case,  and  upon  such  in- 
quiry he  would  not  be  confined  to  the  evidence 
introduced  on  the  preliminary  examination, 
hut  could  show  upon  the  whole  case  by  all  the 
evidence  adducible,  and  ask  for  the  judgment 
of  the  court  or  judge  hearing  the  writ,  wheth- 
er on  a  capital  charge,  the  proof  was  evident 
or  the  assumption  great  of  his  guilt  of  a 
capital  offense,  and  if  not,  that  he  be  bailed 
in  Kuch  sum  as  the  law  and  evidence  require. 
Had  the  accused,  now  before  us,  been  indicted 
by  a  grand  jdry,  we  do  not  see  that  the  waiv- 
er made  by  him  would  preclude  him  from  a 
bearing  upon  habeas  corpus  for  the  purpose  of 
showing  that  the  proof  was  not  evident,  nor 
the  presumption  grea^.     •    ^    •     In  making 


the  waiver  the  accused  does  not  admit  that 
either  the  circumstances  or  the  character,  of 
his  offeadiag  are  different  from  what  they 
really  are,  or  that  his  offense  is  more  grievous 
or  of  higher  grade  of  criminality  than  the 
evidence  makes  it  in  the  eyes  ot  the  law,  nor 
when  he  says  to  the  state,  when  brought  be- 
fore a  magistrate  for  a  preliminary  examina- 
tion, that  he  tvill  waive  such  exaxhination, 
does  he  by  sueh  mere  waiver  abandon  any 
subsequent,  remedy  which  waa  given  lum  b^ 
the  laAv  au4  not  dependent  upon  An  assertion 
by  him  of  the  absence  of  a  prflUnunary  -^cam- 
ination/' 

In  Cowell  V.  Patterson,  49  la.  614,  it^was 
said:  "It  is  undoubtedly  the  right  of  a 
person  brought  before  a  magistrate  for  pre- 
liminary examination  to  waive  the  examina- 
tion. It  follows  that  in  such  case  no  exami- 
nation should  be  held.  The  defendaiit  must 
be  considered  as  admitting,  lor  the  purpose 
of  dispenaing.  with,  tha^  emsaisiatioii,  and  fcr 
no  other,  that  the  testimony,  if  taken, 
would  be  sufficient  to  justify  the  magistrate 
in  holding  him.  ...  If  waived,  we  think 
it  should  not  preclude  the  petitioner  from  a 
hearing  upon  testimony  in  the  proceeding 
u^n  habeas  corpus.  It  is  trtie  that  section 
3482  provides  for  tendering  an  issue  al9  to  the 
siifficiency  of  the  testimony  to  justify  the 
action  of  the  committing. magistrate.  N^ow, 
if  the  petitioner  admitted,  by  his  waiver,  that 
the  testimony,  if  taken,  would  be  sufficient, 
it  might  seem  that  h^  should  not  afterwair^ 
be  heard  to  aver  to  the  contrary.  But  the 
same  section  provides  thai  other  testimony 
may  be  produced.  So  the  real  question  to  be 
tiled  is  aar.lO'wiiether  .thfe  petiltcikieP'Ou^it 
to  be  held,  in  view  of  all  the  testimony  -that 
may  be  produced;  and  it  is  clear  that  the 
petitioner  should  be  disdiarged;  in  view  of 
sueh  testimony,  if  it  appeared  that  he  ought 
not  to  be  held,  even  if  the  featimony  taken 
simply  before  the  magistrate  showed  other- 
wise. The  presumption  against  him  arising 
from  a  wieiiver  ought  not  to  be  stronger  than 
in  such  a  case." 

But  in  the  case  of  In  re  Malison,  36  Kan. 
729,  14  Pac.  144,  the  contrary  rule  was  adopt- 
ed, the  court  saying:  "A  defendant  who  is 
charged  with  murder  in  the  first  degree,  and 
who  has  waived  a  preliminary  examination 
for  such  offense,  not  only  waives  his  right  to 
be  let  to  bail,  but  also  to  have  the  facts  and 
circumstances  of  the  alleged  offense  exam- 
ined into  on  a  writ  of  habeas  corpus." 
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Libel  and  Slander  *-  Tratlt  ai  Jnstlfl- 
cation  -^  Proof  of  Aet  without  Crim- 
inal Intent. 

As  regards  truth  of  the  assert  ion  of  an 
alleged  libel  that  the  plaint iif  was  accused 
of  a  felony  in  altering  a  public  record,  it  is 
enough  that  at  his  request  the  judgment  book 
clerk  marked  out  a  satisfaction  of  judgment 
though  for  the  purpose  of  bringing  about  jus- 
tice and  preventing  a  fraud;  the  intent  in 
defacing  the  record  being,  under  Pen.  Code, 
§§  lis,  114,  immaterial. 

PriTilege  —  Political  Oritioiam. 

A  libelous  newspaper  article  is  not  privi- 
leged within  Civ.  Code,  §  47,  subd.  3,  merely 
because  about  a  person  active  in  promoting 
his  own  political  views. 

[See  Ann.  Cas.  1914C  907.] 

Idbelona  Worda  —  Hiuaorpna  Publica- 
tion. 

That  a  libelous  newspaper  article  tends  to 
cause  merriment  or  is  a  facetious  rejoinder 
to  adverse  criticism  by  others  does  not  jus- 
tify it. 

[See  generally  Ann.  Cas.  191 4A  1127.] 

Charge  of  Hypocrisy  as  I«ibel. 

It  is  libelons  per  se  to  charge  falsely  that 
a  person  is  a  hypocrite. 
[See  Ann.  Cas.  1913B  256.] 

Instrnetlons  —  Confininif  Obarce  to  Is- 


An  instruction  authorizing  verdict  for  de* 
fendant  if  it  was  proved  true  that  plaintiff 
was  a  hypocrite  was  not  within  the  issues; 
the  answer  merely  denying  that  the  published 
cartoon  was  susceptible  of  the  imputation 
that  he  was  a  hypocrite. 

Invited  Error  —  Cbarse  Given  at  Re- 
quest of  Party. 

Plaintiff,  having  requested  it,  may  not  com- 
plain of  the  giving  of  an  instruction  not  with- 
in the  issues. 

Same. 

Though  plaint i AT,  having  requested  it,  may 
not  complain  of  the  giving  of  an  instruction 
not  witliin  the  issues,  he  may  make  the  point 
that  the  implied  findings  thereunder  are  not 
supported  by  the  evidence. 

Trntb     as    Justification   —   Charge     of 
Hypocrisy. 

Kvidenee  in  libel  that  at  plaintifTs  request 
to  frustrate  fraud  of  a  party,  satisfaction  of 
judgment  against  whom  plaintiff  had  just  en- 
tered, the  clerk  marked  out  the  satisfaction, 
is  insufficient  to  sustain  any  implied  finding 
that  plaintiff  was  a  hypocrite  or  in  the  habit 
of  altering  public  records,  but  merely  shows 


he  was  in  error,  as  to  the  lawful  method  of 
correcting  the  attempted  fraud. 

newspaper  Cartoon  as  Idbel. 

An  implied  finding  that  a  newspaper  car- 
toon would  not  to  an  ordinary  reader  bear 
the  meaning  that  plaintiff  in  libel  was  a  hypo- 
crite posing  as  a  reformer  is  unwarranted,  it 
being  headed,  "And  These  are  Our  Leading 
'Reformers,' "  below  it  being,  "All  hypocrites 
are  sinners,  but,  thank  God,  all  sinners  are 
not  hypocrites,"  and  the  persons,  other  than 
plaintiff,  shown,  being  portrayed  as  engaged 
m  transactions  disreput&ble,  dishonest,  or  ri- 
diculoue,  and  plaintiff  with  a  sinister  expres- 
siOD. 

{See  note  at  end  of  this  caee^ 

Appeal  from  Superior  Coujrt,  Los  Angeles 
county:     DooLiNa,  Judge. 

Action  by  Nathan  Newby»  plaintiff,  against 
Times-Mirror  Company,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in.  the  opinion.    Reversed. 

Edwin  A.  Meserve,  William  F.  Palmer  and 
Lewis  R,  Works  for  appellant. 

Hunsaker  <£  Britty  Denis  <£  Lo^wenthal  and 
John  .4..  Powell  for  respondent. 

[388]  Shaw,  J. — The  plaintiff  appeals  from 
the  judgment  and  from  an  order  denying  hira 
a  new  trial. 

The  action  is  in  damages  for  libel.  The 
complaint  contains  six  counts,  each  setting 
forth  a  different  publication  claimed  to  be 
libelous.  The  defendant  is  the  publisher  of 
the  ''Los  Angeles  Times,"  a  daily  newspaper 
of  large  and  general  circulation,  published  in 
the  city  of  Los  Angeles.  The  alleged  libels 
consist  of  articles  published  in  that  news- 
paper. There  was  a  trial  by  jury,  resulting 
in  a  verdict  for  the  defendant. 

There  was  no  substantial  conflict  in  tlie 
evidence  nor  any  serious  dispute  concerning 
the  facts.  The  following  are  the  facts  .  to 
which  the  articles  complained  of  relate  and 
upon  which  they  were  founded. 

[389]  Nathan  Newby,  at  the  time  of  the 
publications,  in  September/ October,  and  No- 
vember, 1909,  had  been  practicing  law  in  Los 
Angeles  for  the  preceding  fourteen  years.  IJe 
was  a  man  of  good  character  and  reputation, 
and  was  a  well-known  lawyer  in  active  prac- 
tice and  in  good  standing,  being  one  of  a 
firm  of  lawyers  practicing  as  Valentine  & 
Newby.  Prior  to  July,  1909,  when  Blumer 
had  obtained  a  judgment  by  default  in  the 
superior  court  of  Los  Angeles  County  against 
Felix  Mayhew  for  the  recovery  of  $8,760.  An 
execution  had  been  dulv  issued  thereon  to  the 

« 

sheriff  of  Los  Angeles  County.  A  motion  by 
Mayhew  to  set  aside  the  judgment  was  pend- 
ing. Valentine  and  Newby  were  attorneys 
for  the  plaintiff  in  the  judgment,  and  Percy 
R.  Wilson  was  the  attorney  for  Mayhew.    On 
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or  about  July  23,  1909,  the  parti ea  agreed  on 
a  settlement  whereby  the  plaintiff  was  to  ac- 
cept five  thousand  dollars  in  money  in  full 
satisfaction  of  the  judgment.  Mayhew  pro- 
cured a  check  on  the  National  Bank  of  Cali- 
fornia for  five  thousand  dollars,  payable  to 
himself  and  duly  certified  by  the  cashier  for 
that  sum,  and  Xewby,  for  the  plaintiff,  agreed 
to  accept  this  check,  properly  indorsed,  in 
lieu  of  the  money,  upon  the  settlement.  Pur- 
suant to  this  agreement,  and  by  arrangement, 
on  the  following  day,  July  24^  1909,  Newby, 
Mayhew,  Wilson,  and  McCabe,  a  lawyer,  also 
acting  for  Mayhew,  went  together  to  the 
office  of  the  county  clerk,  in  or^er  that  May- 
hew  might  there  deliver  the  check  to  Newby, 
and  Newby  there  enter  satisfaction  of  the 
judgment  and  thereupon  deliver  to  Wilson 
an  order  to  the  sheriff  to  release  any  prop- 
erty held  by  him  under  the  execution.  Iti 
the  meantime  the  check  had  been  duly  in- 
dorsed by  Mayhew  to  Valentine  &,  Newby, 
and  Mayhew,  in  collusion  with  McCabe,  but 
without  W^ilson's  knowledge,  had  surrepti- 
tiously prepared,  rea4y  ^or  filing,  a  com- 
plaint in  his  own  name  against  Blumer,  the 
National  Bank  of  California,  Newby,  and 
others,  to  enjoin  payment  of  the  check  about 
to  be  delivered,  together  with  a  restraining 
order  to  the  same  effect  ready  for  the  signa- 
ture of  the  judge  on  presentation.  None  of 
the  otJier  parties  had  any  knowledge  of  the 
preparation  or  existence  of  these  papers  or 
of  the  design  to  enjoin  the  payment  of  the 
check  after  its  delivery. 

At  the  clerk's  office,  which  was  in  the  court- 
house, Ross,  the  judgment-book  clerk,  pro- 
dueed  the  judgment-book  and  with  a  rubber 
stamp  impressed  on  the  margin  of  the  entry 
of  the  [390]  judgment  of  Blumer  y.  Mayhew 
an  entry  of  satisfaction  thereof.  Mayhew 
then  delivered  the  five  thousand  dollar  check 
to  Xewby  who  thereupon  signed  the  firm 
name,  "Valentine  &.  Newby,  attorneys  ior 
plaintiff,"  to  the  entry  of  satisfaction,  handed 
to  Wilson  the  order  to  the  sheriff  for  the  re- 
lease of  property  levied  on,  and  passed  to  the 
deputy  clerk  one  dollar  to  pay  the  fee  of 
twenty-five  cents  for  the  entry.  The  deputy 
then  went  back  to  the  cash  drawer  for  change 
sod  Newby  atood  awaiting  it.  McCabe  and 
Mayhew,  saying  that  they  supposed  they  were 
through,  hurriedly  left  the  room.  Wilson 
also  left  the  room  with  the  order  of  release 
ior  the  sheriff.  While  tbe  deputy  was  get- 
ting the  change  and  Newby  was  waiting  for 
it,  Mayhew  and  McCabe  proceeded  to  the 
chambers  of  a  judge  of  the  superior  court, 
presented  to  him  the  complaint  and  order  for 
tlte  injunction  against  payment  of  the  check 
just  delivered,  and  the  judge  signed  the  order 
vlA  delivered  it  to  them.  All  this  occupied 
but  two  or  three  minutes.  Whil^  Newby  was 
still  awaiting  change,  the  injunction   afore- 


said, together  with  a  summons  in  the  injunc- 
tion suit,  which  had  been  begun  by  the  filing 
of  the  papers  in  that  short  space  of  timo, 
were  served  upon  him  by  some  person  other 
than  McCabe  or  Mavhew. 

Quickly  examining  the  papers  served  on 
him,  Newby  perceived  the  gross  fraud  at- 
tempted, and  at  once  called  out  to  the  clerk 
that  he  had  been  "fiim-fiammed''  in  the  satis- 
faction of  judgment  and  that  he  desired  im- 
mediately to  mark  it  out,  showing  the  deputy 
the  said  injunction  order.  The  deputy  there- 
upon turned  to  the  entry  of  satisfaction,  took 
a  pen  and  drew  several  canceling  lines  across 
it  and  wrote  beneath  it  the  words:  "Marked 
out  at  my  request."  Newby  then  signed  the 
name  "Valentine  &  Newby"  under  said  words. 
He  then  left  the  room,  intercepted  Wilson 
before  he  had  delivered  the  release  to  the 
sheriff  and  told  him  of  the  injunction.  Wil- 
son expressed  his  indignation  and  he  and 
Newby  then  went  together  to  the  bank.  There 
they  found  a  person  serving  the  injunction 
papers  on  the  officers  of  the  bank.  Newby 
presented  the  check,  the  bank  declined  to  pay 
it,  and  it  never  has  been  paid. 

All  this  occurred  on  Saturday.  On  tbe 
following  Monday  Wilson  withdrew  his  name 
as  attorney  for  Mayhew  in  the  case  of  Blu- 
mer V.  Mayhew,  and  Newby  procured  from 
the  judge  an  order  denying  Mayhew's  motion 
to  vacate  the  judgment.  [391]  Newby  after- 
ward Itegan  proceedings  by  motion  for  a  for- 
mal order  by  the  court  setting  aside  the  said 
entry  of  satisfaction.  This  motion  came  on 
for  hearing  on  September  21,  1909.  At  that 
time  an  attorney  in  the  interest  of  Mayhew 
called  the  matter  to  the  attention  of  the  de- 
fendant's city  editor,  who  immediately  de- 
tailed a  reporter  of  that  paper  to  get  the 
facts  and  write  up  the  "story."  He  proceeded 
to  do  so,  and  the  article  set  forth  in  the  first 
count  of  the  complaint  published  in  the 
"Times"  on  September  22,  1909,  was  the  re- 
sult. It  states  the  facts  substantially  as 
above  related,  but  added  that  Newby  was 
accused  of  a  felony  in  altering  a  public  rec- 
ord, that  the  district  attorney  was  consider- 
ing the  facts,  and  that  Mayhew  was  willing 
to  swear  to  a  complaint  charging  Newby  witli 
such  offense.  Although  not  material  to  our 
consideration  of  the  case,  it  is  but  just  to 
add  that  the  court,  after  investigation,  grant- 
ed the  motion  to  set  aside  the  entry  of  satis- 
faction, and  that  it  does  not  appear  that 
Newby  was  ever  prosecuted  for  having  it 
"marked  out." 

The  second  count  is  based  on  a  publication 
in  the  issue  of  the  "Times"  of  October  4, 
1909.  This  consisted  of  a  cartoon  picturing 
Newby  and  several  other  citizens  of  Los  An- 
geles, all  caricatures  and  obviously  intended 
to  subject  the  persons  to  ridicule  and  obloquy. 
Above   the  cartoon   were  the   words:      "And 
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these  are  our  leading  'reformers/'*  Below  it 
were  the  words:  "All  hypocrites  are  sinners, 
but,  thank  God,  all  sinners  are  not  hypo- 
crites." Newby  was  portrayed  with  a  large 
open  book  in  front  of  him,  labeled  "Public 
Kecords,"  a  pen  in  his  hand  in  the  act  of 
writing  or  marking  in  the  book,  ayd  a  sinister 
leer  in  his  eyes,  and  was  represented  as  say- 
ing, "111  change  'em."  The  complaint  alleged 
that  by  this  the  defendant  intended  to  bring 
him  into  public  discredit  and  obloquy,  and  to 
convey  the  meaning  that  the  plaintiff  was  in 
the  habit  of  changing  public  records,  that  he 
was  not  sincere  in  his  political  activities,  but 
was  a  hypocrite,  and  that  it  was  so  under- 
stood bv  those  who  saw  the  cartoon. 

The  third  count  is  based  on  two  publica- 
tions in  the  'Times"  of  October  5,  1909.  Tlie 
first  related  the  evidence  given  in  court  the 
day  before  on  the  hearing  of  the  motion  to 
set  aside  the  aforesaid  satisfaction  of  judg- 
ment. It  is  not  materially  different  from  the 
facts  related  in  the  publication  of  September 
22d.  The  second  article  was  the  following 
paragraph  in  the  editorial  columns:  "If  it 
were  not  for  court  records  and  [392]  news- 
paper files  and  the  like  of  that,  there  are 
some  Los  Angeles  'reformers*  who  would  ex- 
ude de  cologne  instead  of  the  familiar  stench 
that  now  accompanies  them  on  their  devious 
peregrinations."  These,  it  is  alleged,  were 
intended,  and  were  understood  by  those  who 
read  the  articles,  to  mean  that  plaintiff  was 
unworthy  of  confidence  and  could  not  be 
trusted,  and  that  his  record,  when  exposed, 
was  a  stench  in  the  nostrils  of  all  decedent 
citizens. 

The  fourth  publication  complained  of  was 
made  on  October  29,  1909.  It  referred  to  an 
initiative  petition  filed  with  the  city  clerk 
of  Los  Angeles  by  Newby  on  behalf  of  the 
church  federation  for  the  passage  of  an  ordi- 
nance to  prohibit  gaming,  and  which,  the 
article  suggested,  would  forbid  the  shaking 
of  dice  for  cigars  and  all  forms  of  gambling. 
The  article  referred  to  Newby  as  "the  arch- 
reformer,  Nathan  Newby,**  and  stated  that  he 
and  others  had  "volubly  and  defiantly  ex- 
pressed to  the  council  a  desire  to  stop  humble 
citizens  from  shaking  dice  for  cigars,"  "be- 
fore it  was  found  Newby  had  been  tampering 
with  the  county  records.'*  It  was  alleged 
that  this  was  intended  and  understood  to 
mean  that  Newby  was  insincere  in  his  efforts 
to  better  moral  conditions  in  Los  Angeles  and 
was  unworthy  of  confidenee. 

The  fifth  publication,  on  November  16, 
1909,  referred  to  the  same  matter  and  was  as 
follows:  "Then  Nathan  Newby's  anti-gam- 
bling ordinance  will  have  place  in  the  ques- 
tion box.  It  aims  to  prevent  smokers  from 
joining  in  a  friendly  gume  of  dice  with  the 
cigar  store  clerk  with  the  cigars  at  stake. 
This   so  shocked   Nathan  that  he  forgot  to 


alter  any  more  public  records."  This,  it  is 
alleged,  was  meant  and  understood  to  mean 
that  Newby  was  in  the  habit  of  altering  pub- 
lic records. 

The  sixth  count  is  based  on  a  publication 
of  November  25,  1909.  It  is  not  important 
to  our  discussion. 

It  would  perhaps  puezle  a  person  not  fa- 
miliar with  the  Penal  Code  to  discover  in 
the  conduct  of  Mr.  Newby,  as  detailed  above, 
anything  immoral  or  reprehensible,  or  other 
than  a  commendable  zeal  to  protect  his  client 
against  palpable  fraud.  But  sections  113  and 
114  of  the  Penal  Code  declare  that  it  is  a 
felony  for  aoy  person  to  deface  or  alter  a 
record  or  any  part  thereof  kept  officially  in 
any  public  office.  The  marking  out  of  the 
entry  of  satisfaction  by  drawing  lines  across 
it  with  a  pen  was  done  by  the  deputy  clerk 
at  the  request  of  Newby,  who  is,  consequently:, 
equally  responsible  [393]  therefor  with  said 
deputy.  It  was  a  defacement  of  a  public 
record.  It  is  clear  from  the  facts  stated  that 
Newby  was  actuated  solely  by  the  praise- 
worthy purpose  of  frustrating  the  fraudulent 
acts  of  Mayhew  in  procuring  the  entry  of 
satisfaction  to  be  made  without  consideration 
and  that  his  intent  was  not  in  any  wise  crimi- 
nal in  character.  It  was  but  an  irregular 
method  of  effecting  a  righteous  result.  Nev- 
ertheless, so  great  is  the  care  of  the  state 
that  the  public  records  shall  remaiii  un- 
changed, except  when  changed  in  an  author- 
ized manner,  the  statute  is  so  drawn  as  to 
make  even  such  laudable  defacement  a  felony. 
The  intent  is  immaterial.  The  act  itself  with- 
out intent  other  than,  that  of  doing  it,  con- 
stitutes the  offense,  regardless  of  the  object. 
This  has  been  expressly  decided  in  this. state 
and  is  the  general  rule  in  respect  to  statu- 
tory offenses  of  that  kind.  •  (People  t. 
0*Brlen,  96  Cal.  175,  81  Pac.  46;  People  V. 
Tomalty,  14  Oal.  App.  229,  111  Pac.  513.) 
Therefore,  although  the  plaintiff  was  guilty 
of  no  moral  wrong  or  bad  intent  in  the  mat- 
ter, it  was  technically  true  that  he  was  ac- 
cused of  the  commission  of  a  fehmy.  The 
answer  alleges  as  a  defense  to  th«  first  oonnt 
that  the  several  matters  complained  of  there- 
in as  libels  upon  the  plaintiff  were  and  are 
true,  setting  forth  the  particular  facts  which 
ft  is  claimed  establish  the  truth  of  that 
charge.  In  so  far  as  the  publications  assert 
that  the  plaintiff  was  accused  of  the  commis- 
sion of  a  felony,  confined  as  they  all  are  to 
the  act  of  crossing  out  the  entry  of  satisfac- 
tion of  the  judgment  in  Blumer  v.  Mayhew, 
the  defense  of  truth  is  established  by  the 
evidence,  although  the  offense  was  entirely 
technical,  was  without  moral  guilt,  and  was 
intended  to  bring  shout  justice. 

The  truth  of  this  part  of  the  matter  com- 
plained of,  however,  does  not  establish  a  de- 
fense to  the  other  libelous  publications  con- 
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ceming  plaintiff.  With  reference  to  the  car- 
toon or  caricature  of  plaintiff  and  others  with 
certain  inocriptions  upon  it  published  in  the 
'Times"  of  October  4^  1909,  the  defendant  in 
its  answer  alleged  it  was  made  in  the  midst 
of  a  strenuous  local  political  campaign  in 
which  the  plaintiff  was  identified  with  and 
profflinent  in  the  paaty  opposed  by  the 
'Times*'  newspaper,  and  known  as  the  Good 
Government  League,  or  reformers,  that  car- 
toons were  frequently  published  by  or  in  be- 
half of  the  respective  parties  in  the  conduct 
of  the  campaign  that  in  carrying  on  its  part 
of  the  campaign  the  "Times"  published  said 
cartoon  as  "a  merry  and  harmless  pictorial 
[394]  allusion  to  the  leaders  of  said  reform- 
ers as  a  political  class,  and  not  as  private 
individuals,  and  merely  by  way  of  facetious 
rejoinder  to  many  political  criticisms  and 
censures"  of  the  party  supported  by  the 
'Times,"  nuide  by  said  reformers  in  public 
speeches  a|id  newspapers.  These  facts  could 
only  be  considered  in  mitigation  of  damages. 
They  do  not  constitute  a  defense.  The  case 
does  not  come  within  the  rule  as  to  privi- 
teged  communications,  as  laid  down  in  sub- 
division 3  of  section  47  of  the  Civil  Code.  In 
Wilson  V.  Fitch,  41  Cal.  382,  the  court  said: 
"Nor  can  a  defamatory  publication  in  a  pub- 
lic journal  be  said  to  be  privil^^ed  simply 
because  it  relates  to  a  subject  of  public  in- 
terest, and  was  published  in  good  health, 
without  malice,  and  from  laudable  motives." 
(Edwards  v.  San  Jose  Printing,  etc.  Soc.  90 
Cal.  438,  37  Am.  St.  Rep.  70,  34  Pac.  128; 
Oilman  v.  MeClatchy,  111  CaK  606,  614,  44 
Pac.  241.)  The  duty  of  a  newspaper  to  the 
public  does  not  justify  the  publication  of 
false  and  defamatory  matter  concerning  a 
private  dtiasen  merely  because  he  is  active 
in  promoting  his  own  political  views.  A 
pablication  concerning  such  person,  if  libelr 
ons  in  its  nature,  cannot  be  excused  on  the 
ground  that  the  occasion  is  privileged,  and 
can  be  justified  only  by  pleading  and  proving 
that  it  is  true.  And  the  fact  that  the  matter 
published  tends  to  cause  merriment,  or  is  a 
"facetious  rejoinder"  to  adverse  criticisms 
made  by  other  persons,  does  not  justify  the 
vrong.  It  is  libelous  per  se  to  falsely  charge 
that  a  person  is  a  hypocrite. 

The  answer  does  not  allege  that  the  impu- 
tation of  hypocrisy  to  Newby,  or  the  imputa- 
tion that  he  was  in  the  habit  of  altering 
public  records,  alleged  to  be  the  purport  of 
>aid  cartoon,  were  true^  but  denied  that  it 
*a8  susceptible  of  that  meaning.  The  court 
below,  at  the  request  of  the  plaintiff,  instruct- 
^  the  jury  that  it  should  determine  whether 
or  not  said  cartoon  would  iairly  represent 
to  the  ordinary  reader  that  the  plaintiff  was 
a  hypoerite  and  was  in  the  habit  of  changing 
public  records,  and  that  if  it  was  found  to 
hafe  that  nieaning  the  plaintiff  would  be  est- 


titled  to  recover  on  the  second  count,  unless 
it  was  proved  to  be  true  that  plaintiff  was  a 
hypocrite  and  was  in  the  habit  of  changing 
public  records.  The  verdict  in  favor  of  the 
defendant  necessarily  implies  that  the  jury 
either  foi^nd  that  the  cartoon  was  not  sus- 
ceptible of  the  meaning  imputed  to  it,  or 
found  that  plaintiff  was  a  hypocrite  and  was 
in  the  habit  of  ohangjng  public  records.  The 
plaintiff  [395]  insists  that  the  evidence  does 
not  support  either  of  these  findings,  sad  this 
insufficiency  is  assigned  as  cause  for  a  new 
trial. 

The  instruction  that  the  jury  might  find 
for  the  defendant  if  the  imputati<m  to  Kewby 
of  hypocrisy  and  the  habit  of  altering  public 
records  were  proven  was  not  properly  within 
the  issues,  inasmuch  as  the  answer  4oee  not 
aver  the  truth  of  these  charges.  As  the  plain- 
tiff requested  the  instruction,  he  cannot  com- 
plain that  it  was  given,  but  he  may  make  the 
point  that  the  implied  findings  are  not  sup- 
ported by  the  evidence. 

There  was  no  evidence  whatever  to  the  ef- 
fect that  Newby  was  a  hypocrite,  or  that  he 
was  in  the  habit  of  altering  public  records. 
The  act  of  altering  the  entry  in  the  case  of 
BluflMr  V.  Mayhew»  when  comiidered  in  the 
light  of  circumstAnces  under  which  it  was 
d<me>  does  not  tend  to  show  hypocrisy,  or 
any  sort  of  depravity  in  the  character  of 
Newby.  It  only  shows  that  he  was  in  error 
as  to  the  lawful  method  of  correcting  the 
wrong  attempted  by  Mayhew.  Any  finding 
that  the  charge  of  hypocrisy  was  true  would 
be  contrary  to  the  evidence.  It  is,  therefore, 
to  be  presumed  that  the  jury  did  not  find 
that  charge  to  be  true.  The  verdict  can  only 
be  supported,  so  far  as  this  count  is  con- 
cerned, on  the  theory  that  the  jury  concluded 
that  the  cartoon  would  not,  to  an  ordinary 
reader,  bear  the  meaning  that  the  plaintiff 
was  a  hypocrite  or  was  in  the  habit  of  chang- 
ing public  records. 

The  evidence  does  not  justify  such  conclu- 
sion. The  heading  to  the  cartoon,  consisting 
of  the  phrase,  "And  these  are  our  leading 
'reformers/ "  in  itself  implied  that  the  per- 
sons pictured  were  not  worthy  to  be  called 
reformers  and  were  claiming  a  virtue  they 
did  not  possess.  The  statement  below:  "All 
hypocrites  are  sinners,  but,  thank  God,  all 
sinners  are  not  hypocrites,"  taken  in  connec- 
tion with  the  admitted  fact  that  these  persons 
were  generally  known  as  "reformers"  in  the 
pending  political  campaign,  was  nothing  less 
than  an  indirect  assertion  that  the  persons 
whose  pictures  appeared  above  were  both  sin- 
ners and  hypocrites^  while  their  qpponents 
might  be  sinners,  but  were  not  hypocrites. 
This  meaning  was  also  indicated  by  the  fact 
that  the  four  persons,  other  than  Newby, 
shown  in  the  cartoon,  were  each  portrayed 
as  engaged  in  transactions  either  disreputar 
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ble,  dishonest,  or  ridic^iIoUB,  and,  further,  by 
the  sinister  expression  on  the  fact  of  Newby 
as  given  in  the  cartoon.  All  these  circum- 
stances may  be  considered.  [396]  (Bettner 
V.  Holt,  70  Cal.  274.  11  Pac.  713.)  Kewby 
was  not  named  in  the  cartoon,  but  it  is  prac- 
tically conceded  that  the  picture  was  suffi- 
ciently like  him  to  be  readily  recognized  by 
all  who  knew  him.  No  person  of  ordinary 
intelligence  could  fail  to  perceive  that  the 
cartoon  was  intended  to  suggest  that  the 
plaintiff  was  a  hypocrite  posing  as  a  re- 
former. The  verdict  on  this  point  is,  there- 
foi-e,  contrary  to  the  evidence.  The  plaintiff 
was  entitled  to  recover  on  this  count,  regard- 
less of  the  weakness  of  his  case  on  other 
counts. 

We  do  not  mean  to  intimate  that  the  other 
publications  set  forth  in  the  complaint  do  not, 
in  effect,  assert  that  the  plaintiff  was  ad> 
dieted  to  the  changing  of  public  records  and 
impute  to  him  a  moral  obliquity  or  depravity 
which  was  not  established  by  his  conduct  in 
the  case  of  Blumer  v.  Mayhew,  and  which 
was  no  part  of  his  character,  or  that  they 
do  not  also  impute  to  him  hypocrisy  and 
insincerity.  These  are,  for  the  most  part, 
questions  of  fact  as  to  which,  upon  another 
trial,  the  result  may  be  different.  Our  con- 
elusion  with  regard  to  the  second  count 
makes  it  unnecessary  to  consider  them  fur- 
ther upon  this  appeal. 

The  judgment  and  order  are  reversed. 

81oss,  Melvin,  Lorigan,  Henshaw,  Lawlor, 
J  J.,  and  Angellotti,  G.  J.,  concurred. 


KOTE. 

Keurapaper  Cartoon  as  lAheh 

The  usual  definition  of  libel  includes  the 
publication  of  defamatory  matter  by  "print- 
ing or  writing  or  by  signs  and  pictures." 
See  17  K.  C.  L.  tit.  Libel  and  Slander,  p.  262. 
From  the  few  cases  which  have  passed  on  the 
question  of  defamation  by  means  of  news- 
paper cartoons  may  be  deduced  the  rule  tliat 
such  a  publication  is  actionable  to  the  same 
extent  as  if  the  aspersion  thereby  made*  has 
been  expressed  in  words.  Staub  v.  Van  Ben- 
thuysen,  36  La.  Ann.  467;  Ellis  v.  Kimbnll, 
16  Pick.  (Mass.)  132:  Brown  v.  Harrington, 
208  Mass:  600,  f).5  N.  E.  655;  Randall  v. 
Evening  News  Assoc.  70  Mich.  266.  44  N.  W. 
783,  7  L.R.A.  .300;  People  v.  Eastman,  8^ 
Misc.  596,  152  N.  Y.  S.  314:  Molev  v.  Barager, 
77  Wis.  43,  45  N.  W.  1082.  And  see  the  re- 
jported  case.  As  was  said  in  Ellis  v.  Kimball, 
supra:  "It  is  now  impossible  to  contend,  that 
a  man  may  not  be  as  grossly  libelled,  as  effect- 
ually exposed  to  hatred,  contempt,  and  ridi- 
cule, hy  a  caricature,  as  by  written  language. 
Indeed  to  say,  that  a  man  is  shown  up,  a 


phrase  which  manifestly  has  its  origin  in 
graphic  exhibition,  though  it  may  be  used 
figuratively  as  expressive  of  other  modes  of 
assailing  reputation,  is  used  to  express  sig- 
nificantly and  strongly  that  his  pretensions 
to  character  and  reputation  are  put  down." 

In  Staub  v.  Van  Benthuysen,  86  La.  Ann. 
467,  a  recovery  was  had  for  the  publication 
of  "a  cartoon  wherein  the  defendant  was  rep- 
resented as  a  trickster  manipulating  the  city 
cbuncil  in  the  interests  of  the  railroads  of 
which  he  is  president." 

In  Brown  v.  Harrington,  20S  Mass.  600,  95 
N.  E.  655,  the  cartoon  in  question  was  de- 
scribed and  the  views  of  the  court  thereon 
stated  as  follows:  "The  publication  was 
plainly  defamatory.  It  covered  an  entire 
page  of  the  newspaper  and  consisted  of  a 
cartoon  or  caricature  labelled  'Gitjr  Farm' 
and  showing  inmates  emaciated,  in  various 
attitudes  of  dejection  and  despair,  some  sit- 
ting at  a  dining  table  and  others  rising  in 
disgust  or  protest  as  a '  woman  approached 
bearing  a  tray  containing  a  small  amount  of 
food  and  a  teapot.  Towards  the  tray  hands 
point  from  the  words,  Toor  food,'  'Rancid 
butter,*  'Shadow  tea;'  while  just  beside  and 
behind  the  woman  is  depicted  a  large  recep- 
tacle labelled,  'Forty  gallons  of  water  to  a 
pound  of  fifteen-cent  tea.'  At  the  top  of  the 
page  above  the  picture  were  the  words  in 
very  large  type,  'Saving  on  the  city^n  poor 
is  the  meanest  kind  of  economy;*  while  un- 
derneath, in  a  little  smaller  type,  were  the 
words,  *It  is  no  crime  to  be  poor,  but  it  ift 
wrong  to  stint  the  poor  and  the  unfortunate.* 
Then  followed  this  language  in  large  print: 
'Mayor  Brown  forced  a  competent  and  hu- 
mane board  of  charity  out  of  office  because 
it  would  not  do  his  bidding,  and  he  put  in 
the  present  charity  board,  which  has  been 
cognizant  of  this  outrage  upon  the  poor  and 
unfortunate  inmates  of  our  city  farm.  In 
the  name  of  humanity  and  public  decency, 
let  us  go  to  the  polls  to-morrow,  like  men, 
and  repudiate  the  mayor  wlio  has  been  solely 
responsible  for  this  blot  upon  the  fair  name 
of  our  city.'  The  plaintiff  was  then  the 
mayor  of  the  city  and  was  a  candidate  for 
re-election.  It  needs  no  argument  to  show 
that  this  publication  would  have  a  tendency 
to  hold  the  plaintiff  up  to  ridicule  and  con- 
tempt, and  to  inflict  a  serious  injury  upon 
his  reputation.  It  represented  the  mayor  a»; 
officially  and  personally  responsible  for  a 
great  wrong  upon  the  dependent  poor  of  the 
city  of  Lowell,  and  for  bringing  the  city  into 
disrepute  for  a  failure  to  Support  its  paupers 
properly." 

In  Randall  v.  Evening  News  Assoc.  70 
Mich.  266,  44  N.  W.  783,  7  L.R.A.  309,  it 
was  said:  "The  picture  cannot  well  be  re- 
produced here,  but  it  was  a  caricature  of  Mr. 
Randall  standing  upon  a  platform,  supported 
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at  each  corner  and  resting  upon  bottles,  one 
of  irhich  was  marked  'Rye/  Upon  the  plat- 
form was  a  cask  marked  'Gin/  with  faucet 
all  ready  for  opening.  Mr.  KandaU's  right 
foot  rested  upon  this  caak.  His  left  hand  was 
pressed  against  his  heart,  and  his  right  arm 
vaa  ejctended,  and  clasped  in  his  right  hand 
vas  a  bag  marked  *$.*  .  .  .  The  picture 
itself  is  capable  of  but  one  meaning,  and 
that  is  that  Randall's  monument  should  show 
ihat  liquor  and  money  was  the  source  of  his 
Xapoleon-like  success  in  passing  the  bill. 
This  is  libelous,  if  not  true." 

In  People  v.  Eastman,  89  Misc.  596,  162 
X.  Y.  S.  314,  the  court  sustained  an  indict- 
ment for  libel  based  on  a  picture  described 
as  follows:  "Then  follows  a  copy  of  a  pen 
and  ink  picture  representing  the  figure  of  a 
man,  labeled  'Aaaociated  Press,'  pouring  from 
a  bottle,  labeled  'Lies,*  into  a  reservoir  of 
water,  labeled  'The  News.'  By  liis  side,  on 
the  rampart  of  the  reservoir,  are  two  other 
liottles,  one  overturned  on  its  side,  labeled 
Poison,'  and  on  the  darkened  surface  of  the 
aater  within  the  reservoir  are  the  words 
'Hatred  of  Labor  Organization,'  'Suppressed 
Facts,'  'Slander,'  'Prejudice/  Beyond  the  res- 
moir  on  either  side  are  the  buildings  of  a 
'itr.  and  in  the  background,  on  the  top  of  a 
listant  hill  against  the  horizon  are  four  tele- 
graph or  telephone  poles.  The  indictment 
then  alleges:  *the  representation  and  figure 
of  a  man  in  which  said  picture  was  then  and 
there  a  representation  and  figure  of  the  said 
Frank  B.  Noyes'  and  that  adjoining  the  pic- 
ture and  printed  on  the  same  page  was  an 
article  headed  'The  Worst  Monopoly,'  in 
nhich  the  Associated  Press  is  several  times 
mentioned,  but  which  does  not  mention 
N'oyefi." 

In  Moley  r.  Barager,  77  Wis.  43,  45  N.  W. 
•^•^^2.  a  cartoon  representing  the  plaintiff  as 
a  hickass  was  held  to  be  libelous. 

Tn  Stem  v.  Press  Pub.  Co.  162  N.  Y.  S. 
^^1,  no  recovery  was  allowed  for  the  publi- 
•ation  of  a  series  of  cartoons  depicting  hu- 
nwroualy  the  troubles  of  an  unnamed  vio- 
I'mi^t  by  reason  of  various  ladies  becoming 
•namored  with  him.  The  court  said:  "There 
'<  here  no  allegation  that  the  figure  of  the 
violinist  in  the  various  pictures  bore  any  re- 
^■mhlanoe  to  the  plaintiff,  nor  is  there  any 
i^Wation  of  any  situation  at  the  time  of  the 
mjhlication  which  would  tend  to  establish 
that  these  pictures,  apparently  general  on 
their  face,  were  in  fact  intended  to  impute 
^he  commission  of  the  offense,* which  it  may 
be  conceded  for  the  purpose  of  the  arcrtiment 
*he  pictures  set  forth,  to  any  particular  indi- 
Tidnal." 
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CorpommUvut  —   Stoek   —   Whern    8«b- 
soribar  Beeoaaea  St«eUftoldeT. 

A  certificate  of  stock  in  a  corporation  is 
not  the  stock  itself,  and  is  not  necessary  to 
a  subscriber's  complete  ownership  of  the 
stock,  but  is  a  mere  muniment  of  title,  evi- 
dencing the  stockholder's  right  of  o>vnership. 

[See  note  at  end  of  this  oase.] 

Same. 

The  owners  of  a  town  site,  in  order  to  pro- 
mote a  sale  thereof,  conveyed  the  land  to 
trustees  to  be  disposed  of  for  their  benefit, 
the  land  being  represented-  bgr  1,000'  shares  of 
jnfnt  stock,  for  which  eerti&mtes  were  to  be 
issued  to  purchasers  for  the  benefit  -of  the 
landowners.  The  purchasers  formed  a  joint- 
stock  company,  operated  by  the  trustees,  who 
thereafter  conveyed  the  land  to  the  directors 
of  the  joint-stock  company,  and,  a  corpora- 
tion hanng  been  subsequently  formed  and  the 
land  eonveyed  to  it,  it  was  resolyed  by  the 
stockholders  of  the  joint-stock  company  that 
the  holders  of  the  trust  certificates  should  be 
required  to  file  and  register  them,  receiving 
in  lieu  thereof  a  certificate  of  stock  in  the 
corporation,  and  that  such  transfer  should  be 
necessary  to  enable  the  shareholders  to  re- 
ceive dividends.  The  tnistees  continued  to 
issue  trust  certificates  after  the  organization 
of  the  corporation,  and  both  such  certificates 
and  the  certificates  for  the  shares  in  the  cor- 
poration were  acceptable  ia  payment  for  lots 
sold  by  the  corporation.  In  1856,  .  forty 
shares  of  trust  certificates  being  still  out- 
standing, it  was  resolved  that  the  holders 
should  not  be  entitled  to  draw  dividends  or 
vote  thereon  until  they  were  surrendered,  and 
that  notice  of  the  resolution  should  be  pub- 
lished in  three  newspapers  in  other  states. 
The  act  of  incorporation  provided  that  "the 
stockholders  in  the  Galveston  City  Company 
be  and  they  are  hereby  incorporated  under 
th^  same  name  and  style."  It  is  held  that, 
the  act  of  incorporation  being  for  the  benefit 
of  the  persons  interested  in  the  joint-stock 
company,  it  would  be  presumed  that  it  was 
accepted  by  them,  and  hence  the  holders  of 
trust  certificates  became  ipso  facto  stockhold- 
ers in  the  corporation,  and  were  entitled  to 
all  the  rights  of  stockhplders,  regardless  of 
whether  they  ever  surrendered  their  certifi- 
cates for  shares  in  the  company  or  not. 

[See  note  at  end  of  this  case.] 


Where  a  subscriber  to  the  capital  stock  of 
a  corporation  has  paid  his  subscription  or 
performed  his  obligation  esnential  to  ontitTe 
him  to  the  issuance  of  his  stock,  he  is  a  full 
stockholder  and  entitled  to  all  the  rights  as 
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such,  regardless,  of  whether  A  stock  certificate 
was  ever  issued  to  him. 

rSee  note  at  end  of  this  case.] 

J9iiii<Hitook  CosopaaittSw  ^  ,Tjiaiiam\i»  of 
Certifleate  —  Keoeiiity. 

Issuance  of  a  certificate  is  not  essential  to 
constitute  membership  in  a  joint^stock  com- 
pany. 

Trustees  of  Joint-stoek  Oomvany  — 
Power  to  llell  S&^res. 

Where  the  owners  of  land,  in  order  to  pro- 
mote the  sale  thereof  as  a  town  site,  convey 
the  land  to  trustees  under  a  trust  agreement 
providing  that  the  same  shall  be  divided  into 
1,000  shares,  to  be  sold  for  the  benefit  of  the 
owners  and  their  associates,  the  liolders  of 
the  certificates  to  become  a  joint-stoek  com- 
pany to  further  control  the  enterprise,  the 
shares  do  not  belong  to  the  company;  and 
hence  the  fact  that  the  trustees  thereafter 
conveyed  the  land  to  the  stock  company's 
directors  does  not  deprive  them  of  authority 
to  continue  to  sell  unsold  shares  and  issue 
trust  certificates  to  represent  the  same. 

Corporations  <^  Stoekholdero  —  Rosol«« 
tloa  IdatHlmB  Rlffkto  —  Notioe  liy 
Pnhlieation  Only. 

Where  stockholders  of  a  corporation  were 
composed  of  the  holders  of  certain  trust  cer- 
tificates representing  an  interest  in  certain 
town-site  land,  it  being  contemplated  that  the 
trust  certificate  should  be  exchanged  for  stock 
in  the  corporation,  the  rights  of  the  holders 
of  such  certificates  eannot  be  terminated  by 
a  resolution  that  such  holders  should  not  be 
entitled  to  draw  dividends  or  vote  at  stock- 
holders' meetings  until  they  had  surrendered 
their  certificates  and  takeb  out  renewed  cer* 
tificates,  notice  of  which  is  given  only  by  pub- 
lication in  three  newspapers  in  states*  other 
than  that  in  which  the  corporation  was  or- 
ganized. 

Iilmitatlott  of  Aetioms  —  AetloA  liy 
Stockholder  for  Aeeonating. 

The  four-year  statute  of  limitations  is  ap- 
plicable to  a  suit  to  enforce  plaintifiTs  rights 
as  a  stockholder  in  a  corporation  and  for  an 
accounting. 


Plaintiffs'  ancestor,  as  the  holder  of  eer- 
tain  trust  certificates,  became  a  stockholder 
in  defendant  corporation  in  Mav,  1840,  and 
on  February  24,  1841.  He  died  in  1863,  leav- 
ing nothing  to  indicate  his  ownership  of  the 
stock,  and  the  certificates  originally  issued  to 
him  had  long  been  lost.  The  corporation, 
prior  to  July,  1900,  had  done  nothing  affirma- 
tively adverse  to  such  rights,  and  plaintiffs, 
who  were  the  heirs  of  the  original  owner,  had 
no  knowledge  until  August,  1909,  of  bis  own- 
ership, or  that  any  certificates  of  any  char- 
acter had  ever  been  issued  as  evidence  of  their 
ancestor'.s  shares  in  the  company.  It  is  held 
that  a  suit  instituted  by  them  November  17, 
1009,  to  enforce  their  rights  under  such  cer- 
tificates was  not  barred  by  limitations  or 
laches. 

Same. 

The  relation  of  a  corporation  to  its  stock- 
holders is  that  of  a  trustee  of  a  direc:t  trusty 


as  to  which  limitations  are  inapplicable  until 
there  is  a  clear  and  unequivocal  disavowal  of 
the  trust  and  notice  brought  to  the  cestui  que 
trust. 

Corporatioiis  —  SiTlileiids  —  D«ty  of 
Stoekkoldor  to  Doatluid. 

A  stockholder  is  under  no  obligation  to 
draw  or  demand  bis  dividends  within  any 
prescribed  period;  the  declared  dividend  be- 
mg  in  the  nature  of  a  debt,  on  the  part  of  the 
corporation  to  the  stockholder,  payable  on 
demand. 

Idiaitatioa    of    Aotioaa    —    Aotion   liy 
Stockkolder  for  BiTldeada. 

The  obligation  of  a  corporation  to  pay  a 
declared  dividend  to  a  stockholder  is  not  sub- 
ject to  limitations  until  there  has  been  a  de- 
mand on  the  corporation  and  a  refusal  to  pay. 

Certified  questions  from  Court  of  Civil  Ap- 
peals, First  Supreme  Judicial  District. 

Action  by  S.  M.  Yeaman  et  al.,  plaintiffs, 
against  Galveston  City  Company  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiffs appeal.  On  certified  questions  from 
Court  of  Civil  Appeals.  The  facts  are  stated 
in  the  opinion.    Qubstions  answebed. 

G.  E,  Manny  W,  F.  Ramsey  and  C  L.  Black 
for  appellants. 

8teicart8y  E,  A.  Haxtkins,  Jas.  B.  d  Chai. 
•J.  Stuhhs,  P.  A.  Williama  and  N.  A.  Sted^mM 
for  appellees. 

[398]  Phillips,  J. — ^The  statement  of  the 
case  as  presented  in  the  certificate  of  the 
Honorable  Court  of  Civil  Appeals  is  as  fol- 
lows: 

"In  the  above  styled  cause,  which  is  now 
pending  in  this  court  on  appeal  from  the 
District  Court  of  Galveston  County,  suit  was 
brought  by  appellants,  who,  as  successors  in 
title  of  Robert  Triplett,  deceased,  claim  to 
be  the  owners  of  five  shares  of  the  capital 
stock  of  the  Galveston  City  Company,  a 
private  corporation  having  its  domicile  and 
place  of  business  in  the  City  of  Galveston, 
Galveston  County,  Texas.  The  suit  is  against 
the  Galveston  City  Company  and  against 
Maco  Stewart,  Uie  president  of  said  company, 
in  his  individual  capacity.  The  purpose  of  the 
suit  is  to  establish  plaintiffs^  rights  as  stock- 
holders of  said  company,  to  recover  dividends 
due  them  as  such  stockholders,  to  set  aside 
a  sale  of  the  lands  of  said  company  made 
by  its  board  of  directors  to  the  [399]  defend- 
ant Stewart,  and  to  enjoin  the  proposed  dis- 
solution of  said  corporation  by  the  majority 
of  its  stockholders. 

"The  petition,  which  covers  many  printed 
pages  of  the  transcript,  contains  a  full  his- 
tory of  the  organization  of  the  defendant 
company,  a  statement  of  the  basis  upon  which 
it  was  capitalized,  and  its  original   capital 
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stock  iflBuedy  the  DMtfaod'  pursued  hi  issuing  plan  in  regard  to  the  whole,  instead  oi^  being 
fl&id  stodc,  and  the 'facts  and  circumstances  held  partly  by  said  Jones,  and  partly  by  the 
relied  upon  to  show  a  continued  recognition  said  Thomas  Green,  I..  Jones  [400]  and  W. 
by  the  defendant,  up  to  a  short  time  before  •  R.  Johnson,  under  different  titles  and  plans, 
the  filing  of  this  suit,  of  the  rights  of  the  whereby  injurious  competition  and  conflicts  of 
owners  of  the  stock  issued  to  Robert  Trlplett 
as  stockholders  in  said  company. 

'The  facts  alleged  in  the  petition  are  as 
follows : 

"Prior  to  April  11,  1837,  M.  B.  Menard 
claimed  to  own  the  whole  of  the  league  and 
labor  of  land  granted  to  him  by  the  Republic 
of  Texas,  situated  on  the  east  end  of  Galves- 
ton Island,  and  Robert  Triplctt,  for  himself 
and  for  Sterling  Neblett  and  William  F.  Gray, 
r-laimed  to  own  a  portion  of  said  leagne  and 
labor  of  land.  On  the  date  last  named  Men- 
ard and  Triplett,  who  acted  in  the  premises 
for  himself  and  coclaimants,  compromised 
their  differences  by  a  division  of  the  land. 
Tnder  this  partition  agreement  Menard  re- 
leased to  Triplett  a  specific  640  acres  of  the 
land  and  received  from  Triplett  a  conveyance 
of  all  of  the  remainder  of  the  sarvev.  Before 
this  settlement  was  made  it  was  the  intention 
of  all  of  the  parties  thereto  to  have  said  land 
subdivided  into  lots  and  blocks  of  varying 
sizes  and  to  establish  a  citv  thereon.  After 
this  settlement  was  made  the  Triplett  640 
acres  was  conveyed  to  Thomas  Green,  I>evi 
Jones  and  William  R.  Johnson  in  trust,  to 
be  subdivided  and  sold  for  the  benefit  of 
Triplett  and  his  co-owners,  in  the  manner 
designated  in  said  trust  conveTarice,  and  the 
luilance  of  the  survey  was  conveyed  by  Men- 
ard  to  Levi  Jones  in  trust  to  be  disposed 
of  for  his  benefit  in  accordance  with  the 
terms  of  his  trust  conveyance.  Acting  under 
this  deed  of  trust  Jones,  intending  to  execute 
the  trust  created  in  hita  by  said  deed,  had 
proposed  to  represent  the  value  of  the  said 
]and  by  issuance  and  sale  of  one  thousand 
shares  of  joint  stock,  for  which  certificates 
were  to  be  Issued  to  the  purchasers:  and  in 
pursuance  thereof,  had  actually  issued  cer- 
tificates for  four  hundred  joint  stock  shares, 
of  which  it  was  believed  many  shares  had 
been  sold.  On  the  date  last  named  a  new 
a^freement  was  made  and  entered  into  between 
the  owners  of  the  land  and  the  trustees  be- 
fore named.  This  agreement,  after  reciting 
the  facts  above  stated,  contain^  the  following: 

"'And,  whereas,  it  being  in  the  conteitipla- 
tion  and  intention  of  all  parties  to  these 
presents,  that  the  said  league  and  labor  of 
land  should  be  laid  off  into  lots,  for  the 
purpose  of  building  a  town  thereon;  and  it 
be  being  found  most  beneficial  to  all  parties 
concerned,  that  the  whole  of  the  said  league 
uid  labor  of  land  should  be  held  on  joint 
account,  in  the  proportions  hereinafter  speci- 
fied, and  should  be  under  the  control  and 
it  the  disposition  of  the  same  set  of  commis- 
sioners or  trustees,  acting  under  common 
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interests  may  be  produced. 

"  *Now,  in  consideration  of  the  premises, 
the  parties  of  these  presents  have  mutally 
agreed  and  covenanted  to,  and  with  edcli 
other,  as  follows — that  is  to  say: 

"'That  the  said  league  and  labofr,  of  four 
thousand  si.T  hundred  and  five  acres  of  land, 
shall  be  conveyed  to  the  said  Thomas  Green, 
Levi  Jones  and  William  R.  John»on,  in  fee 
simple,  as  trustees  and  commissioners  to  ex* 
ecute  and  carry  into  effect  the  purposes,  terms 
and  intentions  of  this  agreement. 

"  That  the  said  league  and  labor  of  land 
shall,  by  the  said  trustees  or  eommissioners, 
be  divided  into  one  thousand  shares,  of  which 
the  four  hundred  shares  for  which  certificates 
have  already  been  issued  by  the  silid  Jones 
shall  he  regarded  as  four  hundred  shares,  and 
the  lawful  holders  of  the  said  certificates 
Shan  be  on  the  same  footing  and  entitled  to 
the  same  rights  with  the  holders  of  certifi- 
cates issued  under  the  present  articles,  and 
upon  surrendering  their  said  certificates  new 
certificates,  in  lieu  thereof,  shall  be  issued  by 
the  said  commissioners  or  trustees. 

"*That  the  remaining  six  hundred  shares 
shall  be  sold  by  the  said  trustees  and  com- 
missioners, in  such  manner  as  thev  shall  think 
expedient;  but  no  share  to  be  siold  for  a 
less  sum  thai)  fifteen  hundred  dollars,  unless 
a  majority  of  the  said  trustees  should  be  of 
opinion  that  it  would  be  expedient  to  reduce 
the  price,  a  discretion  therein  being  given 
to  said  trustees  or  commissioners.  A  cer- 
tificate, signed  by  at  least  two  of  said  com- 
missioners, shall  he  issued  to  every  purchaser 
who  shall  have  a  right  to  demand  a  separate 
certificate  for  each  share,  or  may  embrace 
anv  number  of  shares  in  one  certificate.  The 
certificates  shall  be  transferable  by  assign- 
ment made  in  writing  thereon  and  signed  and 
sealed  by  the  holder  and  acknowledgi^d  in  the 
presence  of  two  witnesses,  before  any  justice 
of  the  peace  or  notary  public. 

"  'The  proceeds  of  sale  shall  be  applied  as 
follows:  The  expense  of  the  trust  or  com- 
mission shall  be  first  deducted,  and  the 
balance  shall  be  divided  into  three  equal 
parts,  of  which  one  part  shall  be  paid  to 
the  said  Robert  Triplett  and  those  clainiin*r 
under  or  through  him,  and  the  other  two 
parts  to  be  paid  to  the  said  M.  B.  Menard 
and  those  claiming  under  or  through  him. 
It  is,  however,  agreed  between  the  parties, 
that  a  sum  not  exceeding  fifty  thousand  dol- 
lars shall  be  deducted  out  of  the  first  proceeds 
of  sale,  after  expenses  paid,  to  be  applied 
to  the  payment  of  a  debt  due  from  the  saH 
Menard  to  David  Wiite.  of  Mobile,  Alabama, 
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which  debt  is  believed  to  be  less  than  fiftv 
thousand  dollars;  and  no  further  payment 
shall  be  made  by  the  trustees  or  commission- 
ers, to  or  on  account  of  the  said  Menard, 
or  those  claiming  through  or  under  him,  until 
a  proportional  sum,  that  is  to  say,  one-third 
of  fifty  thousand  dollars,  or  of  the  sum  ap- 
plied to  the  payment  of  the  said  White,  if 
a  sum  less  than  fifty  thousand  dollars  should 
be  so  applied,  shall  have  been  paid  to  the 
said  Triplett,  or  those  claiming  by  or  through 
him.  But  in  case  a  sum  sufficient  to  repay 
to  the  said  Triplett,  or  those  claiming  by  or 
through  him»  his  one-third  part  of  the  money 
applied  to  the  [401]  payment  of  the  said 
White,  should  not  be  raised  from  the  sale 
to  be  made  by  the  said  trustees;  then  the 
said  M.  B.  Menard  acknowledges  himself  to 
be  indebted  to  the  said  Triplett,  or  those 
claiming  by  or  through  him»  to  the  amount 
of  one-third  of  the  sum  so  applied  to  the 
payment  of  the  said  White,  and  promises 
to  pay  the  same.  It  is  also  expressly  agreed 
that  this  stipulation  for  the  payment  of  the 
said  White  is  merely  an  agreement  between 
the  parties  to  these  presents,  and  not  an 
acknowledgment  of  any  liability  on  the  part 
of  the  said  Triplett,  or  those  claiming  by  or 
through  him,  to  pay  the  debt  due  from  the 
said  Menard  to  the  said  White,  or  intended 
to  create  any  lien  in  favor  of  the  said  White, 
or  to  give  any  security  for  the  payment  of 
his  debt,  but  is  subject  at  all  times  to  a 
rescission  by  agreement  between  the  said 
Menard  and  the  said  Triplett  and  of  those 
claiming  by  or  through  them. 

'*  'It  is  further  agreed,  that  so  much  of 
the  said  four  hundred  shares  for  which  cer- 
tificates have  been  issued  as  aforesaid,  by  the 
said  Jones,  as  now  are  in  the  hands  of  said 
Jones,  or  of  any  of  the  parties  to  these 
presents,  or  of  their  agents  and  subject  to 
their  control,  shall  not  be  sold  for  less  than 
fifteen  hundred  dollars  per  share,  unless  the 
trustees  or  commissioners  shall  determine  to 
reduce  the  price  of  shares  as  aforesaid,  but 
if  the  price  of  shares  shall  be  ao  reduced 
then  the  price  of  what  remains  of  the  said 
four  hundred  shares  may  likewise  be  reduced, 
it  being  hereby  agreed  that  what  remains 
of  the  said  four  hundred  shares  shall  at  no 
time  be  sold  for  a  less  price  than  that  de- 
manded by  the  trustees  or  commissioners 
for  the  shares  sold  by  them.  It  is  further 
agreed,  that  if  the  said  Menard  or  those 
claiming  through  or  under  him,  or  the  said 
Triplett,  or  those  claiming  through  or  under 
him,  should  choose  to  become  purchasers  of 
shares,  the  trustees  or  commissioners  sliall 
not  demand  payment  in  cash  for  their  pur- 
chases but  shall  issue  certificates  to  theni, 
or  either  of  them,  and  charge  the  same  to 
their  proportion  of  the  amount  to  which  they 
would  be  entitled  in  case  the  whole  number  of 


shares  were  sold.     Provided,  lioireviH!,  that 
their  respective  purchases^  so  to  be  credited, 
shall  not  exceed  the  amount  to  which  they 
•  would  have  been  respectively  entitled. 

*'  *The  trustees  or  commissioners  shall,  as 
soon  as  in  their  opinion  a  sufficient  number 
of  shares  shall  have  been  sold,  call  a  meet- 
ing of  the  shareholders,  at  such  time  and 
place  as  shall  be  designated  by  them,  of  whidi 
they  shall  give  sufficient  and  convenient  notice 
to  the  shareholders,  but  they  shall  not  be 
bound  to  give  other  notice  than  by  advertise- 
ment in  the  newspapers.  At  the  meeting  of 
the  shareholders  each  share  shall  be  entitled 
to  one  vote,  and  the  shareholders  may  appear 
and  vote  by  proxy.  So  much  of  the  shares 
for  which  certificates  have  been  issued  by 
the  said  Jones,  as  aforesaid,  as  shall  remain 
unsold,  shall  be  represented  by  the  said  Men- 
ard; and  so  much  of  the  six  hundred  shares 
to  be  sold  by  the  trustees  as  sliall  remain 
unsold,  shall  be  represented,  as  to  two-thirds 
thereof,  by  the  said  Menard,  and  as  to  the 
other  third  by  the  said  Triplett  or  those 
claiming  by  or  through  him. 

"  *Tlie  trustees  or  commissioners  shall  hold 
the  title  to  the  said  league  [402]  and  labor 
of  land  by  these  presents  vested  in  them, 
subject  to  the  orders  of  the  shareholders,  as 
adopted  at  their  general  meetings,  and  the 
rules  and  regulations  prescribed  by  them. 
They  shall  make  all  conveyances  which  they 
shall  be  required  to  make  by  the  shareholders 
as  aforesaid-;  any  two  of  them  may  make 
conveyances  and  perform  all  other  acts;  and 
in  case  of  the  death  or  refusal  of  either  of 
the  trustees  to  act,  the  other  two  may  ap- 
point a  third  in  his  place  by  writing,  under 
their  hands  and  seals.  Tlie  trustees  shall 
be  responsible,  each,  only  for  his  own  acts 
and  receipts. 

"  'And  any  sale  made  by  the  said  Jones 
or  those  appointed  by  him,  of  ten  squares  or 
parts  of  squares,  or  any  less  number,  by 
virtue  of  the  powers  granted  to  him  by  tltc 
said  Menard,  by  the  deed  between  them  as 
aforesaid,  is  hereby  ratified. 

"  'The  trustees  or  commissioners  shall  have 
authority  to  appoint  all  necessary  agents  for 
the  sale  of  shares. 

"'And,  in  consideration  of  the  premises, 
the  said  Jones,  Green  and  Johnson  do  hereby 
release  to  the  said  Menard  and  Triplett  all 
their  right  and  title  under  the  aforesaid 
deeds  and  conveyances,  and  the  said  Menard 
and  Triplett,  for  and  in  consideration  of  the 
premises  and  for  the  sum  of  ten  dollars,  to 
them  in  hand  paid  by  the  said  Green,  Jones 
and  Johnson,  the  receipt  wliereof  is  hereby 
acknowledged,  do  give,  bargain,  sell,  release 
and  confirm  the  said  league  and  labor  of  land 
unto  them,  the  said  Green,  Jones  and  John- 
son, to  have  and  to  hold  tlie  same  to  them 
and  the  survivor  of   them  and  their   heirs 
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or  tke  survivor  of  them,  upon  trufit  to  ex- 
ecute the  above  set  forttk  agreement  of  the 
partiea  to  these  presentSy  and  the  said  M.  B. 
Menard,  lor  himself,  his  heirs^  executors  and 
administrators,  the  above  granted  league  and 
labor  of  land  unto  the  said  Qreen,  Jones  and 
Johnson  and  their  assigns  and  the  survivof 
and  the  heirs  and  assigns  of  the  survivor 
shall,  will  and  doth  warrant  and  forever  de- 
fend by  these  presents. 

"  'In  testimony  whereof  the  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written.' 

''The  following  summary  of  the  further  al- 
legations of  the  petition  is  copied  from  ap- 
pellants' brief: 

'"The  trustees  or  conunissioners  at  once 
had  one  thousand  certificates  of  joint  stock 
printed,  in  ^ve  books  of  two  hundred  certifi- 
cates each.  These  books  are  lettered  A,  B, 
C,  D  and  £.  Books  A  and  0  were  given  to 
Jones  to  satisfy  the  400  shares  mentioned  in 
the  deed  of  trust.  The  trustees  printed  a 
circular,  June  20,  1837,  entitled,  "Proposals 
for  sale  of  stock  in  Galveston  City."  In  this 
they  recited  conveyance  of  the  4605  acres  of 
land  "to  be  sold  in  joint  stock  in  one  thousand 
shares."  They  state  that  400  shares  have 
been  disposed  of,  and  they  offer  600  at 
$1500  a  share,  ten  per  cent  to  be  paid  "when 
the  wImI*  shall  have  been  subswibed,"  and 
when  satisfactory  assurance  has  been  given 
for  deferred  payments,  "certificates  of  stock 
will  be  issued  to  the  Bubscribers,  and  a  gen- 
eral  meeting  called  to  maice  arrangements  for 
the  sale  of  lots,"  etc. 

"  The  certificates  issued  by  the  trustees 
recite,  ma  a  peeamble,  that  [403]  the  4605 
acres  on  the  east  end  of  Galveston  Island  are 
to  be  sold  "as  joint  shares;"  that  the  trustees 
"are  to  call  a  general  meeting  of  the  share- 
holders when  deemed  advisable."  "In  the 
proceedings  of  ths  stockholders  in  general 
meeting,  each  share  to  be  entitled,  to  one 
vote,  and  to  be  represented  in  person  or 
by  prory,  and  a  majority  in  interest  to 
determine  all  questions  which  may  arise.  The 
company  may  prescribe  mich  rules  and  regu- 
lations for  its  government  and  management, 
uid  give  such  orders  and  directions  to  the 
trastees  for  the  sale  of  lots,  or  any  other 
purpose,  as  it  may  think  promotive  of  gen- 
eial  interest." 

"'The  body  of  the  certificate  itself,  that 
follows  this  preamble,  designates  the  interest 
of  the  grantee^  naming  it  as  "'one  share," 
giving  book  and  number,  "in  the  City  of 
Galveston,  to  be  holden  and  ^joyed  under 
terms  prescribed  in  the  deed  of  June  15> 
1837,  to  us  as  trustees." 

"IJnder  call  duty  made  by  the  trustees, 
a  general  meeting  of  stockholders,  owners 
of  the  one  thousand  shares  issued  by  the 
trustees   of    fully   paid    up,    non-assessablei 


joint  stock,  whose  capital,  was  the  league 
and  labor  of  land,  was  held  at  Galveston, 
April  13,  1838,  and  the  majority  of  the  shares 
voted;  a  directory  was  elected,  who  organized 
and  elected  M.  B.  Menard  president.  The 
trustees  made  report  to  this  stockholders' 
meeting  of  the  shares  sold;  the  stockholders 
elected  a  secretary  and  agent  of  the  company ; 
directed  sale  of  lots;  nmde  provision  that 
shares  at  par  of  $1000  could  be  taken  in  by 
the  company  in  pay  for  lots  sold,  when  de- 
sired by  buyer;  that  charter  of  incorporation 
should  be  applied  for  by  the  company.  The 
stockholders'  meeting  called  the  company 
"Galveston  City  Company";  directed  that  alB 
soon  as  charter  could  be  had,  or  sooner  if 
not  had  from  Congress  then  in  session,  a 
book  should  be  opened  by  secretary  for  "regis- 
tration and  transfer  of  stock,  in  modes  similar 
to  that  usually  adopted  in  the  transfer  of 
bank  stock,  in  order  that  the  dividends  aris- 
ing from  sales  may  be  correctly  and  right- 
fully disbursed  and  paid  over  to  proper 
parties."  It  was  further  resolved  that  after 
the  transfer  book  shall  have  been  opened  "it 
shall  be  the  duty  of  holders  of  certificates 
to  file  and  roister  them,  receiving  in  lieu 
thereof  a  certificate  under  the  seal  of  the 
company,  stating  the  number  of  shares  to 
which  the  party  is  entitled,  which  last  cer- 
tificate shall  not  be  transferable  except  on 
the  regular  book  of  transfer  of  the  company, 
and  shall  be  necessary  in  every  case  to  en- 
able the  sliareholder  to  receive  the  dividend 
due  him." 

''  'The  stockholders  at  that  meeting  further 
ordered  the  opening  of  a  book  called  "Jour- 
nal," in  which  to  record  all  sales  of  lots,  and 
when  sold  for  stock  the  agent  was  instructed 
to  keep  a  record  of  the  shares  canceled  by 
the  sales,  and  instructed  to  se^  to  the  care- 
ful preservation  of  the  surrendered  trustee 
certificates.  The  Galcston  City  Company  hfm 
the  minutes  of  the  stockholders*  meeting,  and 
subsequent  meetings  to  date;  it  has  991  of 
the.  1000  trustee  certificates  that  have  been 
taken  up  either  in  sales  of  lots  or  by  issuance 
in  lieu  thereof  of  renewal  certificates;  it  has 
the  original  stubs  of  "Book  E  of  Trustee 
Certificates,"  which  show  the  issuance  to 
Robert  Triplett  of  the  five  certificates  for 
five  shares,  as  hereinafter  set  out;  it  has 
a  book  entitled  "Agents*  Reports  [404]  and 
Stock  Register,  Galveston  City  Company," 
which  is  a  record  of  each  of  the  1000  shares 
issued  by  the  trustees,  to  whom  issued,  and 
giving  the  book  out  of  which  they  were  is- 
sued, and  giving  the  number  of  each  certifi- 
cate and  date  of  respective  issuance.  Tlie 
stockholders*  meeting  of  April,  1838,  also 
directed  the  trustees  to  deed  the  league  and 
labor  of  land,  the  capital  of  the  joint  stock 
company,  to  the  directors  of  the  company, 
and  this  order  was  complied  with  by  deed  of 


196 


CITE  THIS  TOL.  AKK.  CAS.  1»172. 


date  April  12,  1839,  in  which  it  is  recited 
that  the  deed  is  in  compliance  with  the  terms 
of  the  trust  instrument  of  June  15,  1837,  and 
orders  of  th'e  stockholders.  Under  the  in- 
structions of  the  stockholders,  the  secretary 
and  agent  of  the  Galveston  City  Company 
promptly  opened  a  book  for  transfer  of  stock, 
called  "Stock  Ledger,"  on  which  is  registered 
each  and  every  share  of  the  trustee  stock, 
when  the  trustee  certificate  representing  the 
share  was  presented  for  a  transfer  and  re- 
newal certificate  given  in  renewal  of  the 
trustee  certificate.  "The  stock  ledger  only 
shows  that  991  of  the  one  thousand  shares 
have  had  their  original  trustee  certificates 
surrendered  and  renewal  certificates  entered 
on  the  stock  ledger,  and  the  sales  of  lots' 
journal  does  not  show  that  the  nine  shares 
represented  by  the  outstanding  trustee  cer- 
tificates have  ever  been  brought  up  by  the 
Galveston  City  Company  for  lots  sold,  and 
the  nine  shares,  so  far  as  the  records  of  the 
company  show,  stand  as  originally  issued." 

"  *One  of  the  three  trustees,  Levi  Jones, 
was,  in  1838,  by  vote  of  stockholders,  made 
agent  and  secretary  of  the  Galveston  City 
Company.  Anmial  elections  were  held  by 
the  stockholders  in  general  stockholders' 
meetings,  and  the  joint  stock  iinincor|}orated 
company,  Galveston  City  Company,  was  con- 
ducted from  its  formal  organization  for  busi- 
ness on  April  13,  1838,  to  date  of  incorpora- 
tion, February  5,  1841,  just  as  if  the  com- 
pany had  been  incorporated;  and  on  that 
day  the  "stockholders  of  the  Galveston  City 
Company  were  incorporated  under  same  name 
and  style  by  the  Congress  of  the  Republic." 
At  date  of  incorporation,  the  stock  ledger 
contained  less  than  one-third  of  the  1000 
shares,  as  no  share  goes  on  the  ledger  until 
the  trustee  certificate  is  presented  for  re- 
newal, and  over  two-thirds  of  the  trustee 
certificates  had  not  been  presented  for  re- 
newal. 

"  'The  directory,  elected  by  stockholders  in 
1840,  continued  on  after  incorporation  until 
the  annual  election  in  1841.  The  Galveston 
City  Company,  incorporated,  continued  on. 
The  stockholders,  owners  of  the  1000  shares, 
or  so  many  of  these  shares  as  had  not  been 
canceled  by  the  Galveston  City  Company  in 
buying  lots,  voted  at  election  of  directors, 
at  the  annual  meeting  of  the  corporation. 
The  sole  business  of  the  corporation  was  sell- 
ing its  land,  its  capital,  in  town  lots. 

**  *As  the  deed  from  the  owners  of  the 
league  and  labor,  Menard  and  Triplett,  to 
Green,  Jones  and  Johnson,  trustees,  of  date 
June  15,  1837,  and  the  deed  from  those  trus- 
tees to  the  directory  of  the  Galveston  City 
Company,  of  date  April  12,  1839,  had  not 
been  recorded,  to  simplify  title  of  record  in 
dealing  with  third  parties,  a  deed  was,  on 
Januai7   1,   1842,   taken   direct   from   M.   B. 


Menard,  to  the  corporation  and  duly  recorded, 
and  is  the  record  title  as  between  the  corpora- 
tion and  third  [405]  parties,  although  as 
between  the  stockholders  and  the  corporation 
the  title  is  as  above  set  out. 

"  *The  stock  of  the  corporation,  the  Galves- 
ton City  Company,  was  for  many  years  sold 
as  low  as  $125  to  $200  a  share;  lots  were  paid 
for  almost  universally  in  stock  when  the 
corporation  sold,  until  about  1875.  In  1856 
the  annual  stockholders'  meeting  passed  a 
resolution,  and  had  it  published  in  newspapers 
in  the  cities  of  New  Orleans,  Richmond,  Va., 
and  New  York,  to  the  effect  that  there  were 
forty  shares  of  the  stock  of  Galveston  City, 
the  trustee  certificates  for  which  were  still 
outstanding,  and  giving  notice  that  until  the 
trustee  certificates  were  renewed  tlie  owners 
of  the  shares  could  neither  vote  their  shares 
nor  draw  dividends  when  dne  thereon.  In 
1876  it  was  stated  by  the  Galveston  City 
Company,  in  an  agreed  stiHtement  of  facts 
for  appeal  in  suit  of  Galvecrton  City  Com- 
pany v.  Sibley,  58  Texas,  269,  ofn  one  of 
the  shares,  the  trustee  certificate  of  which 
had  been  lost,  that  the  Gftlveston  Citv  Com- 
pany  had  canceled  by  sale  of  lots  all  but 
fifty  shares  of  its  stock,  and  of  these  fifty, 
ten,  including  the  Sibley  shares,  were  repre- 
sented by  trustee  certificates  still  outstanding. 
To  avoid  any  misunderstanding)  the  Galveston 
City  Company  in  that  agreed  statement  of 
facts  said  "that  tliese  trustee  oertiflcats 
shares  are  perfectly  valid  shares.'* 

"'In  1876  the  Galveston  City  Company 
made  its  first  distribution  of  net  proceeds  of 
sales,  and  in  doing  so  put  aside  for  the  nine 
shares  represented  by  the  oiitstandnig  trus- 
tee certificates  their  pro  rata.  Some  yeara 
later,  when  next  distribution  or  dividend  was 
made,  under  advice  of  eminent  law^'ers,  it 
was  decided  that,  after  so  great  a  lapse  of 
time,  chance  of  owners  of  the  nine  shares 
turning. up  was  so  remote,  and  the  capital 
of  the  corporation  was  so  ample,  that  all  the 
money  in  band  could  safely  be  distributed  to 
and  paid  to  the  renewed  certificate  shares, 
leaving  the  nine  lost  certificate  shares  to  get 
their  shares  of  proceeds  of  sales  of  lots,  when 
the  owners  of  these  nine  shares  demanded 
same.  This  policy  was  pursned  by  the  cor- 
poration up  to  July  7, 1909,  when,  as  accumu- 
lation of  sales  of  several  years,  the  corpora- 
tion had  on  hand  cash  and  bills  receivable 
ofiuivalent  to  $222,609.88,  and  the  unsold 
land,  its  capital^  assessed  by  the  corporation 
for  1909  taxes  at  $187,000,  and  the  stock- 
holders not  in  directory  were  clamoring  for 
a  distribution  to  the  twenty-four  shares,  all 
the  remaining  stock  represented  by  renewal 
certificates.  On  advice  of  E.  A.  Hawkins, 
Jr.,  the  attorney  representing  the  corporation 
(and  also  secretary  and  agent  of  the  cor- 
poration),   the    directory    rcfw»ed  -  to    maks 
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raeh  distribution^  as  eackAl  .the  twtoty-four 
renewed  certiUcate  sbaren  'had  nweived  $i32,^ 
500,  distributed  to  them  out  of  proceeds  ol 
sales  of  the  capital,  not  eounting  ia  the  nine 
trustee  certificaie  sharefi,  to  whom  nothing 
had  been  paid;  and  the  further  payment  of 
tiie  twenty-four  efaareB. until  the  same  amoiiBt 
had  been  paid  to  the  nine  might  make  the 
durectora  pereonally  liable  to  the  oWnera  0i 
the  nine  shares.  This  beimg  the  situation, 
and  with  lull  knowledgn*  o£  all  tJie  lacts^  the 
defendant,  Stewart^  at  meeting  f^  stockhold- 
ers, July  7,  1909,  reported  he  had  bought  out 
the  president's  stock  and  others  at  $10,000 
a  share,  and  voted  as  owner  of  -fifteen  afaarea 
of  the  twenty-Cottr  [406]  shares  entitled  un- 
der by-laws  to  vode  as  the  renewed  certificate 
bhares  represeaied  on  the  stock  ledger ;  elected 
himself  and  his  office  fdrce^  a  jshare  transferred 
to  each  to  qualify  as  director,  and  was  elect- 
ed president  by  h>»  directory ;  and  the  presi- 
dent had  passed  resolutions  (over  protest  o^ 
minority  of  the.  said  voting  sAiares  >  that  the 
shares  should  be  taken  for  pix^perty  at  a 
Taluation  of  $10,000  a  share;  that  the  land^ 
unsold,  of  the  capital  of  the  corporation 
should  all  be  scfld  in  lour  pttrc^la  at  private 
sale  on  a  day  named  leas  than  ten  ^ys  ioff, 
and  adjourned  the  •  stoekhokter^'  meeting  to 
that  day;  and  on  that  day  reported  that  titere , 
was  but  one  bid,  and  that  was  his  own  of 
$40,000;  had  the  sate  eon&iUMid  b^  the  vote 
of  his  majority  stock  (over  protest  of  mi« 
nority) ;  had  deed  Bia<}e,  paid  into  the  eov* 
porstion  for  the-  proper t^:  lour  shares  ol 
the  stoek,  leavinip  in  his,  the  defendaMt>  SUm* 
art's  name,  and  the  names  «l  his  direoiory, 
eleven  shares,  and  that  the  majority  of  the 
Btock  and  the  directory,  dominated  by  the 
president,  tlien  ^lassed  a  resoliitibn  to  U<|ui« 
date  and  dissolve  the  corporation  on  August 
2S,  1909,  and  to'distrihnite  iothe  then  remain'* 
ing  eleven  shares  of  renewed  eertifieate  stodc 
all  the  cash  and  bills  reeeiivabie,  which'  eon' 
stituted  all  Hie  remaining  assets  of  the  Gal- 
veston City  Company.  The  president  then, 
throngh  his  directory,  boiight  up  <the  shares 
of  stock  represented  by  tvnewed  certiiicates 
with  ninety  odd  thousand  dollars  of  the  cash 
on  hand  of  the  eorporation,  leaving  eleven 
shares  owned  or  oontroUed  by  the  president 
the  only  shares  of  the  original  capital  stock, 
other  than  the  nine  outstanding  trustee  cer- 
tificate shares. 

"'Petition  alleges  that  the  hooks  <of  the 
Galveston  City  Company  show  that  of  its 
original  capital  stock  of  1000  shares  980 
ihares  have  been  canceled  by  the  company 
for  lots  sold,  and  thdt  the* remaining  20  shares 
are  represented,  9  shares  by  original  trustee 
certificates  (or  were,  and  the  eeriifieates  are 
loflt),  and  the  other  11  shares  are  represented 
by  renewed  certificates,  and  are  owned  or 
controned  by  the  defendant  Stewart,  the  pres- 


idmt  oi  the  corporatiqn.  That  of  the  9 
shares,', as  to  which  the  original  trustee  cer- 
tificates have  never  been  renewed,  6  belong 
to  the  plaintiffs,  the  heirs,  of  Robert  .Tripiett, 
deceased,  sjnd  the  other  4  almres  to  the  re- 
spective heirs  o(  the  original  persons  to  whom 
they  were  respectively  issued,  and  all  9  shares 
stand  on  >the  books  of  the  Galveston  City 
Company  as  valid  shares,  part  of  the  lOOQ 
original  8h«,refl,  and  after  the  trustee  cer- 
tificates representing  same  have  been  out* 
standing  sixty  odd  years,  there  is  presump- 
tion that  these  9  certificates  are  lots  or 
destroyed.. 

''  'The  petition  alleges  search  by  plaintiffs 
for  the  5  certificates  and  failure  to  find, 
application  to  the  defendant  corporation  and 
denial  of  the  presideatof  any  knowledge  of 
there  being  any  shares  but  those  he  owned. 
Petition  alleges  full  knowledge  of  all  facts 
by  tl»e  defendant  8tewart,  and  that  he  bought 
the  controlling  stock  of  the  voting  shares, 
his  15  in  number,  with  full  knowledge  of  all 
fftoits,  and  that  one  of  the  indu^cements  of  the 
sale  o!f  stock  •  by  the  former  president  of 
the  corporation  made  to  Stewart  was  to  avoid 
the  xfsp^ovsibiUty  'of  any  personal  liability 
as  to  the  cash  on  hand ;  and  petition  alleges 
Uiat  8t6vwrt  bought  [407]  the  controlling 
interest  to  get  control  of  said  cash,  and  in- 
tending to  apply  all  the  assets  and  capital 
to  use  of  his  shares  and  to  deprive,  the  9 
lots  certificate .  shares  of  all  property  rights. 
.  ."*P»ayer  is  that  the  deed  of  the  capital^ 
th^  land  of .  tlie  corpora tioci«  to  defendant 
Stewart  be  eaitceled  a«  unlawful,  because. eon- 
fidsration  is  inadcQuate,  and  sale  of  all  the 
capital  was  made  over  protest  ol  the  then 
voting  shares  of  other  than  those  the  presi- 
dent noijitroUed,  and  because  a  pcesident  oan 
not  b^y  from  a  oorporation  except  by  unanir 
IKKHis  cottseufc,  and  because  the  corporation 
was  organised  to  sell  4605  acres  of  land  at 
rataij  i&  town  lots,  and  the. remaining  land 
cannot,  except  by  unanimous  consent  of  stock, 
be  sold  as  a  whole  (total,  capital)  in  hulk. 
Injunction  is  prayed  as  to  paying  any  part 
qi  cash  on  hand  to  the  11  renewed  certificate 
shares  until  all  the  9  trustee  certificate  shares 

• 

have  received  an  amount  equal  to  the  amount 
that  has  been  paid  to  each  of  the  eleven,  to 
wit,  $32,500,  and  that  the  dissolution  of  the 
oorporation  be  enjoined;  that  the  ii  shares, 
and  the  other  4  of  the  9,  be  protected  in 
their,  rights,  and  certificates  issued  to  plain- 
tiff for  the  5  shares  standing  on  the  hooks 
of  the  corporation  in  the  name  of  Robert 
Tripiett,  and  that  have  stood  there  for  nearly 
seventy  years  and  no  adverse  claim  there  as- 
serted.' .  .  .  The  following  additional 
facts  are  shown  by  the  petition  and  its  ex- 
hibits: . 

"The  certificates  issued  to  Tripiett  and  up- 
on which   this  suit   is  based,  including  the 
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preamble  or  notation  at  the  beginning  of  the 
certificates,  were  in  the  following  form: 


six,  twelve  and  eighteen  months  fxom  that 
date,  in  equal  payments.  So  soon  as  the  ten 
per  cent  shall  be  paid,  and  satisfactory  as- 

**  'City  of  Galveston  in  One  Thousand  Shares.  surances  be  given  for  the  punctual  payment 

*'  'The  proprietors,  M.  B.  Mdnard,  Robert  of  the  residue,  certificates  of  stock  will  be 
Triplett,  Sterling  Neblett  and  Wm.  Fairfax  issued  to  the  subscribers,  and  a  general  meet- 
Gray,  conveyed  to  the  undersigned,  as  true-  ing  called  to  make  arrangements  for  the  sale 
tees,  by  their  deed  of  the  15th  of  June,  1837,  of  lots>  etc. ;  four  hundred  shares  having  been 
a  league  and  labor  of  land  containing  4605  disposed  of  without  the  agency  of  the  trustees, 
acres,  on  the  east  end  of  Galveston  Island,  to  they  can  sell  only  six  hundred,  and  if  more 
be  sold  as  joint  stock  in  1000  shares.  be    taken    priority   of    date   in    subscription 

"  'By  the  terms  of  said  deed  certificates  of  will  give  preference.     The  oonfticting  claims 
shares   when   issued   are  to   be   assigned   by  to  this  valuable  townsite  having  been  ad  just- 
endorsement   under    hand    and    seal,    in   the  ed,  the  title  is  offered  with  entire  confidence 
presence  of  two  witnesses,  before  any  justice  as  unquestionable, 
of  the  ])eace  or  notary  public.  **  'Levi  Jones, 

**  'The  trustees,  any  two  of  whom  may  act,  **  *Wbs.  R.  Johnson, 

arc  to  call  a  general  meeting  of  the  sliare-  ^  'Thomas  (}reen. 

holders  when  deemed  advisable.  **  'Richmond,  20th  June,  1837.' 

**  'In  the  proceedings  of  the  stockholders 
in  general  meeting  each  share  to  be  entitled  "All  stockholders  in  the  joint  stock  corn- 
to  one  vote,  and  to  be  represented  in  person  pany  were,  by  the  express  terms  of  the  Act 
or  by  proxy,  and  a  majority  in  interest  to  of  incorporation  passed  by  the  Ck>ngress  of 
determine  all  questions  which  may  arise.  The  the  Republic  of  Texas  in  1841,  made  stock- 
company  may  prescribe  such  rules  and  regu-  holders  in  the  corporation.  This  Act  is  as 
lations  for  its  government  and  management,  follows: 

and  give  such   orders  and  directions  to  the  "  'Section  1.  Be  it  enacted  by  the  Senate 

trustees  for  the  sale  of  lots,   or  any  other  and  House  of  Representatives  of  the  Republic 

purpose,  as  it  may  think   promotive  to  the  of   Texas,   in    Congress   assembled,   that  the 

general  interest.'  .stockholders  in  the  Galveston  City  Odrnpany 

"  'Certificate  of  Stock.     Book   ....  No be,  and  they  are  hereby  incorporated  under 

"  'This  is  to  certify  that  we, the  same  name  and  style,  and  under  it  may 

trustees  of  the  City  of  Galveston,  in  consider*  transfer  their  rights  by  succession  or  assign- 
ation  of    [408]   do  ment,  and  shall  be  persons  in   law   capable 

grant,  bargain  and  sell his  of  suing  and  being  sued,  pleading  and  being 

heirs  and  asnigns  forever,  one  share.  No ,  impleaded,  answering  and  being  answered  un- 

in  the  City  of  Galveston,  to  be  holden  and  to,  defending  and  being  defended  in  all  courts 

enjoyed   by  him   and   his   assigns   upon   the  and  [400]  places  whatsoever;  and  al8o  that 

terms  prescribed  in  the  deed  bearing  date  the  they  and  their  successors,  by  the  same  name 

15th  of  June,  1837,  of  M.  B.  Menard,  Robert  and  style,  shall  be  in  law  capable  of  holding 

Triplett,  Sterling  Neblett  and  William  Fair-  and  of  eonveying  any  estate,  real,  personal 

fax  Gray,  constituting  us  the  trustees,  and  or  mixed,  and  doing  and  performing  all  things 

in  the  agreement  entered  into  between  us  and  which  are  necessary,  and  «ot  contrary  to  the 

the  stockholders  in   said  city,   as  set  forth  Constitution  of  this  Republic, 

in  the  proposals  for  subscription.  "  'Sec.  2.  Be  it  further  enacted,  that  the 

"  'Witness  our  hands  this management  of  the  affairs  ol  said  company 

shall  be  conducted  by  a  board  of  five  directors, 

, . .  each  of  whom  shall  own  at  least  five  shares 

Trustees.'  of  the   capital  stock  of  said  company,  and 

c«,p,                   ,   .          u      •  x*          t        3  X  three    of    said    diriectors   shall    constitute   a 

'The  proposal  for  subscription  referred  to      .^   ,  .        ,  n  xi.     i.     • 

1     i,t.          i-a    4,                  X  11  quorum,  to  do  and  perform  all  the  business 

in  the  certificate  was  as  follows:  \.    ..          x    xu                it            x-          ^      -j 

necessary  to  the  successful  operations  of  said 

"  'Proposals  for  Sale  of  Stock  in  Galveston  company. 

City.  "  'A   majority  of   said  directors  shall   ap- 

"  'This  property  lying  on  the  east  end  of  pdint  a  president  from  their  own  number,  and 
Galveston  Island,  in  Texas,  consisting  of  fill  such  vacancies  as  may  from  time  to  time 
4606  acres  of  land,  has  been  conveyed  by  the  take  place,  from  death,  resignation  or  other- 
proprietors  to  the  undersigned,  Levi  Jones,  wise.  The  election  of  directors  shall  take 
William  R.  Johnson  and  Thomas  Green,  to  be  place  in  the  City  of  Galveston,  on  the  first 
sold  as  joint  stock,  in  one  thousand  shares.  Monday  in  November  of  each  and  every  year, 

"  'As  trustees  they  offer  six  hundred  shares  and  in  case  of  failure  to  so  elect  said  direc- 

for  sale,  at  $1500  each,  and  when  the  whole  tors,  the  corporation  shall  not  be  dissolved  for 

shall    be '  subscribed,   ten    per   cent   on   each  that  cause,   but  the  president  and  directors 

share  shall   be  payable,  and  the  residue  in  for  the  time  being  shall  continue  in  oflSce  un- 
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til  there  shall  be  ma  election;  proTided,  also, 
that  it  shall  be  the  dut;f  of  said  directors  to 
call  a  meeting  of  the  stockholders,  at  an 
earlF  day,  to  elect  the  directory  so  omitted 
to  be  done  at  the  regular  period. 

'**Sec.  3.  Be  it  further  enacted,  that  each 
stockholder  shall  have  one  TUfte  for  each  share 
that  he  may  own,  and  may  rote  in  person 
or  by  proxy. 

"'Sec.  4.  Be  it  further  enacted,  that  the 
president  and  direetx>r8  shall  have  authority 
to  adopt  all  such  rules  and  regulations  and 
by-lawsy  as  they  may  consider  necessary  for 
the  proper  management  of  the  affairs  of  said 
company. 

**  *Sec.  5.  Be  it  further  enacted,  that  it 
shall  not  be  lawful  under  this  Act  for  the 
eompany  to  exercise  banking  privileges  in 
any  form  whatever.' 

"At  the  time  the  Act  of  incorporation  was 
passed  leBs  than  half  of  the  original  trustees' 
certificates  had  been  exchanged  for  renewal 
certificates  issued  by  the  stock  company. 

"The  resolutions  of  the  stockholders  of  the 
joint  stoek  company  before  referred  to  passed 
December  31,  1838,  are  as  follows: 

"'Ordered,  that  so  soon  as  a  charter  of 
incorporation  of  the  company  can  be  procured 
(or  sooner,  if  it  is  not  done  during  the 
present  session  of  Congress),  the  agent  be 
required  to  open  a  book  for  the  registration 
and  transfer  of  stock  in  a  mode  similar  to 
that  Qsually  adopted  in  transfer  of  bank 
stock,  in  order  that  the  dividend  arising  from 
sales  may  be  correctly  and  rightfully  dis- 
bursed and  paid  over  to  the  proper  parties. 

"'Ordered,  that  due  notice  of  the  time  of 
opening  tiie  books  of  transfer  ahall  be  given, 
as  to  which  it  shall  be  the  duty  of  the  holder 
of  certificates  to  file  and  register  them,  re* 
ceiving  in  lieu  thereof  a  certificate  under 
the  seal  «f  tile  company,  stating  the  number 
of  sharea  to  whioh  the  party  is  ehtitled,  which 
last  certificate  shall  not  be  transferable  [4t0] 
except  on  the  regular  books  of  transfer  of 
the  company,  and  shall  be  necessary  in  every 
case  to  enable  the  shareholders  to  receive 
the  dividend  due  him.' 

"At  a  stockholders'  meeting  held  December 
24, 1856,  the  following  resolution  was  passed: 

"'Resolved,  That  holders  of  the  40  out- 
standing shares  of  Galveston  City  stock,  is- 
sued by  Levi  Jones,  Thomas  Green  and  Wm. 
R.  Johnaon  as  trustees,  and  commonly'  known 
as  trustee  stock,  shall  not  be  entitled  to 
dnw  dividends  thereon  or  to  vote  either  in 
person  or  by  proxies,  in  meetings  of  stock- 
holders, until  they  shall  have  surrendered 
the  shares  held  by  them  and  taken  out  re- 
newed certificates,  in  compliance  with  the 
by-laws  on  that  subject. 

"'Resolved,  That  notice  of  the  foregoing 
resolution  be  given  to  nonresident  »hareheld- 
ers  by  publication  in  the  New  Orleans  Delta, 


the  Ridimond  Inquirer  and  the  New  York 
Journal  of  Commerce.' 

"Two  of  the  five  certificates  upon  which 
the  claims  of  plaintiifs  are  based  were,  it  is 
alleged,  issued  to  Robert  Triplett  by  the 
trustee  named  in  the  trust  instrument,  before 
set  out,  on  the  l&th  day  of  May,  1840,  and 
the  remaining  three  were  issued  to  said  Trip- 
lett by  said  trustees  on  the  24th  day  of 
February,  1841. 

"The  deed  from  the  trustees.  Green,  Jones 
and  Johnson,  to  the  directors  of  the  joitat 
stock  company,  executed  oir  April  12,  1838, 
in  addition  to  the  recital  before  stated  that 
it  was  executed  in  compliance  with  the  terms 
of  the  trust  instrument  of  June  15,  1837,  con- 
tains the  further  recital  that  'the  said  trus- 
tees for  themselves  and  their  heirs  renounce 
and  forever  relinquish  unto  the  directors 
aforesaid  all  right,  title  and  interest  which 
they  have  and  hold  as  trustees  aforesaid  by 
virtue  of  the  deed  of  trust  before  recited.' 

"Robert  Triplett  died  in  1853  without  hav- 
ing disposed  of  said  five  certificates  and  the 
plaintiffs  are  now  the  owners  of  the  Estate 
of  said  Triplett  and  of  said  certificates. 
The  form  of  certificates  issued  bv  the  defend- 
ant  corporation  is  different  from  that  of  the 
certificates  issued  by  the  trustees. 

"N(>  share  of  stock  was  entered  on  the  stodc 
ledger  until  a  renewal  certificate  was  issued 
therefor  in  lieu  of  the  surrendered  trustees' 
certificate. 

"In  pursuance  of  the  order  of  the  stock- 
holders before  mentioned,  the  Galveston  City 
Company,  soon  after  its  orgitnization,  adopt- 
ed the  policy  of  accepting  from  its  stockhold- 
ers shares  of  stock  in  exchange  or  pay  for  its 
lands  and  in  accordance  with  this  policy  a 
large  majority  of  the  shares  have  been  sur- 
rendered and  canceled  and  there  is  not  now 
more  than  20  shares  left  uncanceled. 

"It  is  further  alleged  that  at  the  date  of 
incorporation  of  the  company  on  February  5. 
1841,  the  owners  of  the  1000  joint  stock 
shares  issued  by  the  trustees,  or  so  many 
thereof  'as  had  not  sunk  their  shares  in  pay- 
ment for  lots'  were  shareholders  in  the  com- 
pany and  were  all  incorporated.  Of  the  un- 
sold shares  in  the  hands  of  the  trustees  at 
the  date  [411]  of  the  incorporation,  two- 
thirds  were  owned  by  M.  B.  Menard  and  the 
other  one-third  by  Robert  Triplett. 

'*The  trust  instrument  before  set  out  re- 
cites that  Triplett,  Neblett  and  Gray  were 
the  owners  of  the  640  acres  of  land,  but  does 
not  specify  the  proportion  owned  by  each. 
The  provision  in  said  instrument  for  division 
of  the  proceeds  of  the  sale  of  certificates  re- 
quires that  one-third  of  such  proceeds  shall 
be  paid  to  Robert  Triplett  and  those  claim- 
ing under  him. 

"The  allegations  of  the  petition  showinpf 
recognition  by  the  defendant  of  the  validity 
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oi  the  certificates  of  atock  issued  by  the 
trustees  and  that  such  certificates  were  re- 
garded as  certiiicatcvB  of  stock  in  the  defend- 
ant corporation,  in  addition  to  those  before 
set  out,  are  as  follows: 

"  'Petitioners  allege  said  trustees  or  cooi- 
inissioners  continued  to  sell  said  unsold  trus- 
tee shares  with  the  approval  and  ratification 
of  the  directory  of  the  corporation  and  of 
Menard  and  Triplett,  the  owners,  and  that 
the  1000  trustee  certificate  shares  have  been 
at  all  times  since  April  13,  1838,  to  July, 
1909,  recognized  by  the  Galveston  City  Codol- 
pany,  defendants,  as  shares  of  the  capital 
stock  of  the  Galveston  City  Company. 

"  'Tliat  defendant,  Galveston  City  Com- 
pany, filed  answer  in  the  District  Court  June 
11,  1869,  in  suit  of  Scott  v.  Galveston  City 
Company,  in  which  answer*  signed  by  de- 
fendant's attorney,  it  is  recited:  "That  the 
trustees  divided  the  entire  property  into  1000 
sliarea  of  $1000  each ;.  that  the  full  amount  of 
the  capital  stock  (1000  shares)  were  issued 
by  said  trustees,  and  defendant  company  and 
said  trustees  have  always  openly »  publicly 
and  notoriously  denied  other  right  or  in- 
terest in  or  claim  upon  said. land,  or  stock  pf 
said  company  than  those  of  the  shareholders 
holding  stock  or  shares  issued  by  said  trus- 
tees or. shares  or  stock  substituted  Uierefor 
by  defendant  company/* 

"  'That  defendant,  Galvestoif  City  Com- 
pany, made  an  agreed  statement  of  facts  in 
the  case  of  Sibley  v*  Galveston  City  Co.  in 
1879,  wherein  it  is  stated  that  there  tiben 
were  nine  other  trustee  certificates  that  had 
never  been  presented  for  renewal  and  that 
these  nine  certificates  r^resented  nine  shares 
of  what  is  known  as  trustee  stock  and  they 
are  recognized  as  perfectly  valid  shares  of 
stock  in  the  company,  and  that  said  agreed 
statement  of  facts  was  filed  in  said  case. 

"  'That  defendant  company  in  suit  of  .^cott 
V.  City  Company,  in  1876,  and  Ware  v.  City 
Company,  in  1866,  and  Sibley  v.  City  Com- 
pany, in  1879,  by  pleadings  and  evidence  of 
its  a^nts  and  oflicers  fully  recognized  said 
nine  shares,  which  the  company  have  for  the 
pajBt  fifty,  years  called  "lost"  or  **mislaid" 
as  valid  shares.' 

"It  is  further  alleged:  *That  Eobert  Trip- 
lett  died  testate  in  1853,  leaving  as  residuary 
devisees  under  his  will  three  daughters,  Anna 
M.  White,  plaintiff  herein,  Lelia,  wife  of 
George  li«  Yeaman,  now  deceased,  and  Vir- 
ginia M.  Triplett.  Said  Virginia  M.  Triplett 
died  testate,  making  George  H.  Yeaman  her 
residuary  legatee  and  said  will  did  not  spe- 
cifically dispose  of  the  property  herein  sued 
for.  Geo.  H.  Yeainan  and  wife,  Lelia,  died 
intestate  and  their  estates  parsed  to  the 
plaintifTs  [412]  herein  otlier  tlian  the  plain- 
tiff Anna  M.  White.  There  was  no  adminis- 
tration on  Triplett's  estate  in  Texas  nor  any 
neoesaitv   therefor.* 


"The  aUegations  as  t9  whem  and  how  and 
the  circumstances  of  the  disoovery  by  plain- 
tiffs of  their  rights  are  as  follows :  'Until 
August  1,  1909,  petitioners  hud  no  knowledge 
that  Triplett  at  the  time  of  his  death  ia  1853 
was  the  owner  of  the  certificates,  n^  had 
they  knowledge  of  any  facta  that  put  them 
on  notice  of  inquiry  aa  to  their  ownership 
thereof.  That  in  August  last  the  fact  was 
made  known  to  them  that  the  Stock  XUgister 
and  Stub  of  Book  "£"  showied  that  said  five 
certificates  had  been  issued  to  Triplett;  in 
fact,  all  facts  alle^^  have  been  acquired  by 
and  for  petitioners  since  August  l,  19Q9,  in 
connection  with  and  of  and  for  this  suit. 

"  'Defendant  has  not  taken  any  steps  to 
ascertain  who  the  heirs  of  Triplett  were  and 
•to  advise  said  heirs  that  the  beoks  of  the 
company  had  shown  for  many  years  that 
Robert  T-riplett  or  his  heirs  wene  owners  of 
said  five  shares,  but  on  the  contrary  the 
company  had  concealed  said  fact.  • 

"  'Robert  Triplett  was  a  careless  man  and 
left  his  papers  in  great  oonfusion.  That 
search  among  such  of  his  padpers  as  petition- 
ers can  find  fails  to  disclose  said  certificates, 
and  petitiod[iers  aver  that  said  five  certifi- 
cates sje  lost  or  destroyed.' 

"For  a.  further  statement  of  the  allegations 
of  the  petition  we  refer  b9  the  copy  thereof 
contained  in  the- printed  .record,,  which  will 
be  ordered  sent  up  with  this  eertificoAe. 

"The  defendants  in  the  court  .below  inter- 
posed numerous  exceptions  to  plitintiff's  peti- 
tion, all  of  wbMh  were  sitstadned  by  ih» 
court.  Among  these  exc^tiens'  are  the 
following  I 

"  '1.  Defendants  speciaUy  except  to  plain- 
.tijffsf  second  amended,  original  petition  be- 
cause it  appears  therefrom  that  the  trustees' 
42ertificatss  meatio^ed  in  plaiatitSs'  (petition 
were  required  to  be  aurreadered  and  x>ther 
and  different  certificates  undec^  the  -seal  lof 
tdKT  company  be  issued  in  lieu  thereof,  and 
until  this  was  done  the  holder  ol  such  trus- 
tees' oertificates  w^q  entitled  to  no  rights 
or  sti^nding  in  either  the  joint  stock  associa- 
tion or  the  defendant  corporation.    . 

*'  '5.  Defendants  specially  except  to  plain- 
tiffs' second  amended  original  petition,  be- 
cause it  appears. therefrom  that  their  alleged 
cause  of  action  is  wholly  and  solely  on  and 
by  virtue  of  certain  oertificates  therein  de- 
iscribed,  alleged  to  have  been  isooed  by  certain 
trustees  long  after  their  power  had  ceased 
and  after  they  had  cumveyed  the  entire  sub- 
ject of  the  trust'  ta  others,  aiid  because  it 
appears  from  said  amended  petition  that 
wd  trustee  certificates  evidkMced  a  mere 
interest  ii>  certain  reaJi  proper^  which  was 
exchangeable  for  interest  in  the  joint  stock 
company  and  the  corporation  mentioned  in 
plaintiffs'  amended  petition,  and  which  right 
of  exchange  accrued  more  than  two  years 
prior  to  the  filing  of  this  suit,  and  said  de- 
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mand  is  stale  and  is  barred  hj  laches,  neglect 
and  long  delay  of  plaintiffs  and  their  ances- 
tor, and  is  barred  by  the  statutes  of  limita- 
tion of  this  State,  which  are  now  specially 
pleaded. 

'"10.  Defendants  specially  except  to  plain- 
tiffs' said  amended  petition  [413]  alleging 
that  plaintiffs  were  not  advised  of  their  own- 
ership of  said  five  shares,  or  that  the  books 
showed  ownership  until  after  July  20,  1909, 
because  same  fails  to  state  how  plaintiffs 
were  so  advised  and  learned  the  alleged  show- 
ing on  the  books,  or  from  whom  such  infor- 
mation was  obtained,  nor  why  such  facts 
might  not  have  been  earlier  discovered  by 
plaintiffs;  nor  does  it  anywhere  appear  what 
steps  were  taken  by  plaintiffs  or  their  ances- 
tors to  hare  made  an  earlier  discovery  of  such 
facts. 

"  *20.  Defendants  specially  except  to  plain- 
tiffs' said  second  amended  original  petition, 
because  it  appears  therefrom  that  plaintiffs* 
alleged  cause  of  action  against  these  defend- 
ants, and  that  of  those  under  whom  plaintiffs 
claim,  accrued  more  than  two  years,  and  more 
than  four  years,  and  more  than  ten  years 
and  more  than  forty  years,  and  more  than 
fifty  years  before  the  filing  of  the  petit  tori 
herein,  and  that  no  reasonable  or  sufficient 
cause  or  excuse  is  alleged  why  said  suit  was 
not  earlier  brought,  or  why  all  the  facts 
therein  pretended  to  be  known  were  not 
earlier  discovered;  nor  is  it  shown  in  said 
petition  when,  how  or  in  what  manner  any 
discovery  of  fact  alleged  not  to  have  been 
before  known  or  to  have  been  concealed  was 
made  by  plaintiffs,  nor  any  diligence  what- 
ever to  ascertain  the  same,  nor  any  excuse 
for  the  want  6f  such  diligence,  nor  any  state- 
ment whatever  as  to  the  course  of  proceeding, 
or  any  facts  connected  with  the  estates  of 
the  ancestors  of  plaintiffs  in  Texas,  or  else- 
where, or  as  to  the  knowledge  or  acts  of  the 
proper  legal  representatives  thereof  in  regard 
to  the  alleged  rights  or  claims  whieh  are  th^ 
subject  of  this  suit,  nor  to  remove  the  pre- 
sumption that  all  matters  relating  to  the  al- 
leged certificates,  and  on  which  the  rights 
and  equities  thereto  were  dependent,  were 
fully  known  to  the  said  representatives,  and 
these  defendants  submit  to  the  court,  plead 
and  allege  that  plaintiffs'  cause  of  suit  herein 
is  barred  by  the  statutes  of  limitation  of  this 
State  and  by  the  lapse  of  time  since  same 
accrued  before  this  suit  was  brought,  and 
said  statutes  of  limitations  are  now  specially 
pleaded  in  bar;  and  further,  that  this  suit 
has  been  delayed  such  a  great  lapse  of  time 
that  all  parties  who  might  have  had  any 
knowledge  of  the  matters  in  issue  are  neces- 
rarily  long  since  dead,  almost  sixty  years 
having  elapsed  since  the  accrual  of  plaintiffs' 
alleged  rights,  and  the  rights  of  the  stock- 
holders of   the   corporation   have   intervened 


and  been  permitted  to  grow  up  and  become 
of  great  value,  as  shown  in  said  petition, 
wherefore  plaintiffs'  cause  of  action  is  barred 
by  such  lapse  of  time  and  laches,  and  is 
stale  and  inequitable  and  ought  not  now  to 
be  heard  in  a  court  of  equity,  and  the  allega- 
tions as  to  recognition  are  too  general  and 
do  not  state  any  acts  or  facts  and  are  mere 
conclusions  and  lire  insufficient. 

"  *23.  Defendants  specially  except  to  all 
those  portions  of  plaintiffs'  amended  petition 
alleging  that  defendant  corporation  recog- 
nized and  continued  to  recognize  the  rights 
of  the  holders  of  trustee  certificates  numbered 
384,  185,  186,  187  and  188  of  Book  "£''  be- 
cause same  fail  to  show  how,  in  what  manner, 
when  or  by  what  action  defendant  corpora- 
tion [414]  so  recognized  same,  and  of  this 
defendants  pray  judgment  of  the  court. 

''  '24.  Defendants  specially  except  to  that 
part  of  plaintiffs'  second  amended  petition 
alleging  that  the  owner  of  a  share  of  the 
issue  of  1000  trustee  certificates  has  been  al- 
ways recognized  as  owner  by  defendant  cor- 
poration up  to  July  7,  1908,  without  refer 
ence  to  form  of  certificate  therefor,  and  ex- 
cepts to  allegations  of  recognition  generally, 
bemuse  same  fails  to  show  how  or  in  what 
manner  same  were  so  recognized,  and  because 
it  is  elsewhere  sliown  in  said  petition  that 
defendant  corporation  did  not  recognize  said 
trustee  certificate^  as  shares  of  its  capital 
stock,  but  recognized  same  only  as  posssesing 
the  right  to  be  converted  into  stock  within  a 
reasonable  time,  which  has  long  since  ex- 
pired, of  which  defendants  pray  judgment  of 
the  court. 

**  '26.  Defendants  specially  except  to  that 
part  of  plaintiffs'  second  amended  petition 
setting  forth  the  reason  of  the  directors  of 
the  corporation  for  not  paying  dividends  to 
the  recognized  stockholders  of  the  accumu- 
lated assets  of  the  corporation,  because  the 
reason  of  any  director  would  be  immaterial, 
and  because  it  does  not  appear  that  same  was 
the  act  of  defendant  corporation,  of  which 
defendants  pray  judgment  of  the  court. 

**  *28.  Defendants  except  to  all  allegations 
in  plaintiffs'  second  amended  petition,  as  to 
defendant  corporation  continuing  as  recog- 
nizing the  trustee  certificates  described  in 
said  petition,  and  as  declaring  itself  willing 
to  issue  stock  thereor,  as  being  too- general 
and  not  stating  any  facts  or  any  acts  by  de- 
fendant corporation  that  could  be  held  to 
have  tlie  effect  of  recognizing  or  declaring 
the  trustee  certificates  184,  185,  186,  187 
and  188,  Book  "£"  as  stock  in  defendant 
corporation,  and  such  matters  as  are  pleaded 
are  insufficient  to  have  that  effect.' 

"Upon  hearing  the  appeal  at  the  last  term 
of  this  court,  we  held  that  the  trial  court 
erred  in  sustaining  the  exceptions  to  the  peti- 
tion   presenting    the    defenses    of    limitation 
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and  stale  demand  and  for  that  reason  reversed 
the  judgment  and  remanded  the  cause. 

"Appellees  have  filed  a  motion  for  rehear- 
ing which  is  now  pending  in  this  court.  A  re- 
trial of  the  case  in  the  court  below  will  con- 
sume much  time  and  be  attended  with  large 
expense,  and  the  record  shows  that  several 
other  cases  involving  the  identical  questions 
presented  by  this  appeal  are  pending  in  the 
court  below." 

The  questions  propounded  by  the  Court  oi 
Civil  Appeals  under  this  statement  of  the 
case  are: 

"First. 

"Did  the  owners  of  trustees'  certificates 
issued  under  the  trust  agreement  before  set 
out  become  by  virtue  of  such  ownership  stock- 
holders in  the  defendant  corporation? 

"Second. 
"Does  the  four  years  statute  of  limitation 
apply  to  and  bar  plaintiffs'  cause  of  action? 

[415]  "Third. 
"Were  the  exceptions  of  defendants  before 
set  out  asserting  the  defense. of  laches  and 
stale  demand  well  taken? 

"Fourth. 
"Are  the  allegations  as  to  recognition  and 
ratification  by  the  defendant  corporation  ef 
plaintiffs'  rights,  and  as  to  plaintiflfs'  igno- 
rance thereof,  and  the  time  of  their  obtaining 
knowledge  of  their  rights,  when  tested  by 
defendants'  special  exceptions  before  set  out, 
sufficient  to  meet  the  defenses  of  limitation 
and  stale  demand  set  up  by  defendants? 

"Fifth. 

"If  the  holders  of  said  certificates  are  en- 
titled to  recognition  as  stockholders  in  the 
defendant  corporation,  can  they  require  an 
accounting  from  the  corporation,  or  are  they 
only  entitled  to  their  proportionate  share 
in  the  assets  of  the  corporation  at  the  time 
their  demand  for  recognition  was  made?" 

We  may  say  at  the  outset  that  any  ap- 
parent statement  of  fact,  in  relation  to  the 
defendant  company  or  its  affairs^  in  the  part 
of  the  opinion  that  follows,  is  to  be  under- 
stood as  only  what  the  petition  alleges;  and 
is  so  made  merely  to  avoid  repeated  referenc!e 
to  the  petition. 

Before  the  principles  of  law  which  properly 
arise  in  this  case  can  Ije  applied  with  any 
degree  of  certainty,  it  is  necessary  to  first 
determine  what  is  the  character  of  cause  of 
action  made  out  by  the  petition.  The  power 
of  the  District  Court  to  now  accord  to  the 
plaintiffs  the  relief  they  seek,  depends,  pri- 
marily, upon  the  nature  of  the  right  dis- 
closed. If  the  allegations,  accepted  as  true, 
have  the  force  of  establishing  that  the  status 
of  Robert  Triplett  was  that  of  a  stockholder 
in  the  Galveston  City  Company,  the  corpora- 
tion, and  the  cause  of  action  presented  is  for 
the   enforcement   of   rights  which    inhere   in 


that  relation,  a  different  riile  governs  in  re* 
spect  to  the  time  that  such  cause  of  action, 
will  be  deemed  to  have  accrued  from  that 
to  be  applied  if,  upon  the  other  hand,  the 
petition  reveals  that,  at  best,  he  was  only 
invested  with  such  rights  as  entitled  him  to 
become  a  stockholder  and  would  have  estab- 
lished him  in  that  relation  had  they  been 
perfected,  but  not  effective  in  themselves  to 
create  it.  Whatever  their  nature,  Triplett'a 
rights  arose  at  the  outset  of  the  company'^ 
career,  seventy  years  before  the  present  suit 
was  brought;  and  if  they  were  not  such  a» 
to  constitute  him  a  stockholder  in  the  cor- 
poration, the  action  is  clearly  barred  and  all 
questions  are  at  an  end.  The  main  question 
in  the  case  is,  therefore,  did  Triplett^  under 
the  allegations  of  the  petition,  acquire  the 
position  of  a  stockholder  in  the  corporation  f 
The  question  of  whether  such  relation  con- 
tinued, the  right  of  the  plaintiffs,  as  effected 
by  limitation  or  laches,  to  now  compel  its 
recognition  at  the  hands  of  the  defendant 
company,  and  the  other  issues  involved,  be- 
come important  only  in  the  event  it  is  deter- 
mined that  such  was  his  status. 

[416]  The  league  and  labor  of  land  on 
Galveston  Island  which  Menard  and  Triplett 
put  into  their  undertaking  was  granted  tp 
Menard  by  the  Congress  of  the  Republic  in 
1836  for  the  purpose  of  a  town  site.  City  of 
Galveston  v.  Menard,  23  Tex.  349.  Following 
a  controversy  as  to  the  title,,  and  some  at- 
tempt to  carry  out  different  plans  for  the 
creation  of  a  company  for  the  disposal  of  the 
land  and  the  establishment  of  a.  city  upon  it 
tliat  proved  abortive^  it  appears  from  t^e 
petition  that  Menard  and  Triplett,  acting  for 
himself  and  two  associates,  joined  their  inter- 
ests and  executed  the  trust  agreement  of 
June  15,  1837,  the  foundation  of  their  enter- 
prise. Under  its  terms  the  land,  which  be- 
longed to  Menard  and  Triplett  and  their 
associates,  was  treated  as  joint  capital,  con- 
tributed by  them  as  the  basis  of  the  business 
scheme.  The -legal  title  to  the  land  was  con- 
veyed to  three  trustees,  and  against  it  the 
trustees  were  empowered  to  issue  certificates 
for  one  thousand  shares,  four  hundred  of 
which  were  to  be  delivered  to  Jones  for  set- 
tlement with  parties  recognized  as  having 
the  right  to  become  shareholders,  the  re- 
maining six  hundred  shares  to  be  sold  for  the 
account  of  IVIenard  and  Triplett.  By  this 
agreement  Menard  and  Triplett^  in  effect^ 
converted  their  land  into  shares,  of  which 
they  were  the  owners  until  sold  by  the  trus- 
tees and  to  whose  proceeds  they  were  entitled 
on  sale,  the  land  becoming  the  prop^ty  of 
the  joint  stock  company  which  came  into 
being  under  the  operation  of  the  agreement 
and  its  beneficial  ownership  becoming  vested 
in  the  sliareholders. 

Tlie  first  shareholders'  meeting  duly  con- 
vened on  April  13,  1838,  a  majority  of  the 
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tkares  being  represented  and  voting ;  it  called 
the  compajiy  ^'GalTeston  City  Company;" 
elected  a  directory  who  elected  a  president; 
provided  that  shares  at  par  of  $1000  sliould 
be  received  by  the  company  in  payment  for 
tots  sold;  and  directed  that  a  corporate 
charter  be  obtained.  It  also  provided  for  the 
opening  of  a  transfer  book  for  the  registrar 
tion  and  transfer  of  stock  in  order  that  divi- 
dends might  be  rightfully  disbursed  and  paid 
ovipr  to  the  proper  parties;  and  resolved 
that  after  the  opening  of  the  transfer  book 
*it  should  be  the  duty  of  holders  of  certifi- 
cites  to  file  and  register  them,  receiving  in 
lieu  thereof  a  certificate  under  seal  of  the 
company,  not  to  be  transferable  except  upon 
the  transfer  book,  and  which  should  be  neces- 
sary in  every  case  to  enable  the  shareholder 
to  receive  the  dividend  due  him."  This  book, 
called  **Stock  Ledger,"  was  promptly  opened 
and  used,  and  is  now  in  the  posession  of  the 
corporation.  In  it  is  registered  every  share 
of  the  stock  sold  by  the  trustees,  when  the 
corresponding  certificate  issued  by  them  was 
presented  for  tranter,  and  a  renewal  certi- 
ficate issued  in  lieu  of  it.  It  shows  that  of 
the  1000  shares  sold  by  the  trustees,  trustee 
cprtificatas  for  only  991  of  such  shares  have 
been  presented  and  surrendered  for  renewal 
certificates.  There  is  no  evidence  in  the 
books  and  records  of  the  company  that  the 
nine  rcoMiining  shares  represented  by  out- 
ending  trustee  certificates  have  ever  been 
absorbed  by  the  company  under  its-  plan  of 
taking  its  shares  of  stock  in  payment  for 
lots  sold  by  it;  and  so  far  as  Is  disclosed  by 
its  records  these  remaining  shares  stand  as 
originally  issued.  At  this  meeting  it  [417] 
was  also  directed  that  the  trustees  should 
deed  the  league  and  labor  of  land,  which  con- 
stituted the  capital  of  the  company,  to  the 
directors,  which  was  done  on  April  12,  1839. 
From  April  13,  1838,  to  the  date  of  its  in- 
corporation the  company  was  operated  as  if 
insorporated,  annual  elections  being  held  by 
the  shareholders  in  general  stockholders' 
meetings. 

On  February  6,  1841,  the  joint  stock  com- 
pany was  duly  incorporated  by  an  Act  of  the 
Congress  of  the  Republic.  The  petition  al- 
leges that  following  the  incorporation  the 
original  trustees  continued  to  sell  unsold  trus- 
tee shares  with  the  approval  and  ratification 
of  the  directors  of  the  company  and  Menard 
and  Trtplett,  their  owners;  and  that  at  all 
times  since  April  18,  1838,  to  July,  1909, 
the  1000  shares  sold  by  the  trustees  and  evi- 
denced bv  certificates  issued  bv  them,  have 
been  recognized  by  the  company  as  valid 
Rhares  of  its  capital  stock,  difTerent  acts  on 
the  part  of  the  company  being  pleaded  as 
amountinpr  to  such  recognition. 

The  five  certificates,  which   constitute  the 
basis  of  the  suit,  are  of  the  nine  outstanding 


trustee  certificates  above  referred  to,  having 
been  issued  to  Robert  Triplett  by  the  trustees, 
Green,  Jones  and  Johnson,  two  on  May  15, 
1840,  before  the  incorporatiton  of  the  com- 
pany, and  three  thereafter,  on  February  24, 
1841. 

At  the  date  of  the  incorporation,  according 
to  the  allegations  in  respect  to  what  was 
shown  by  the  stock  ledger  of  the  company  at 
that  time,  less  than  one-third  of  the  trustee 
certificates  had  been  presented  for  surrender 
and  the  receipt,  in  lieu  of  them,  of  renewal 
certificates  of  the  company,  though  the  peti- 
tion states  that  at  the  date  of  the  first  share- 
holders' meeting  of  the  joint  stock  company, 
April  13,  1838,  the  entire  1000  trustee  shares 
had  been  sold  and  trustee  certificates  issued 
therefor.  It  is  evident,  however,  that  if  the 
full  1000  trustee  sliares  had  been  sold  at  the 
date  of  incorporation,  the  entire  1000  trustee 
certificates  had  not  at  that  time  been  issued 
therefor  to  the  owners,  as  three  of  such 
certificates,  of  the  five  here  involved,  were 
issued  to  Triplett  after  that  date. 

Triplett's  status,  as  the  owner  of  five 
shares  of  stock  evidenced  by  five  original 
trustee  certificates,  whether  as  a  stockholder 
in  the  corporation  or  possessed  only  of  a 
right  to  -become  a  stockholder' by  surrehder- 
ing  such  certificates  and  receiving  from  the 
company  its  renewal  certificates  therefor,  is 
to  be  determined  bv  the  force  which  mav  be 
properly  given  to  the  Act  of  Congress  incor- 
porating the  company  and  the  allegations  of 
ihe  petition  that  have  been  briefiy  summa- 
rifsed.  The  act  of  incorporation  and  these 
allegations  comprehend,  in  a  word,  substan- 
tiftlly  all  that  occurred  which  may  be  relied 
upon  to  establish  him  in  the  legal  position 
of  a  stockholder  in  the  corporation.  If  there- 
by he  became  a  stockholder,  he  continued 
a  stockholder  tnitt]  his  death  unless  that 
status  was  forfeited;  and  his  heirs  succeeded 
to  and  hold  such  right,  unless  in  their  hands 
it  has  in  some  wav  been  lost.  His  and  their 
enforcement  of  a  stockholder's  rights,  if  he 
was  a  stockholder  in  the  corporation,  as 
affected  by  limitation  and  laches,  presents  a 
distinct  question,  not  to  be  confused  with  the 
immediate  issue. 

[418]  The  Act  of  Congress  which  created 
the  corporation  did  not  purport  to  designate 
the  persons  constituting  its  stockholders,  and 
gave  that  status  to  no  one  by  name.  This 
was  probably  due  to  the  fact  that  the  number 
of  shareholders  was  large,  making  it  prefer- 
able to  denote  them  as  a  class.  Whatever  the 
reason,  they  were  only  so  specified,  this  part 
of  the  Act  reading:  "Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the 
Republic  of  Texas,  in  Congress  assembled, 
that  th^  Btockholdera  in  the  Galvesfofi  City 
Companif  he,  nnd  they  are  hereby  incorpo- 
rated under  the  same  n€tme  and  style,  and 
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under  it  may  transfer  their  rights  by  suc- 
cession or  assignment,  and  shall  be  persons 
in  law  capable  of  suing  and  being  sued,  etc/' 
There  can  be  only  one  conclusion  drawn  from 
tiie  Act,  and  that  is  that  it  directly  operated 
upon  the  class  of  persons  named  and  every 
person  Included  within  the  class,  and  by  the 
force  of  its  own  terms  constituted  tliem  the 
stockholders  of  the  corporation.  If  not,  the 
corporation  was  created  without  any  stock- 
holders, since  this  is  the  only  reference  to  the 
subject  in  the  Act.  It  contains  no  provision 
in  regard  to  any  capital  stock,  nor  for  sub- 
scription to  it,  nor  to  any  other  manner  or 
method  by  which  the  relation  of  a  s^bockholder 
might  be  created.  It  simply  incorporated 
those  who  were  shareholders  in  the  Galveston 
City  Company,  and  in  so  doing  necessarily 
gave  them  the  standing  of  stockholders  in 
the  corporation.  The  Act  is  the  source  of  the 
company's  corporate  existence.  Unless  it  be 
given  the  effect  of  constituting  as  stockholders 
in  the  corporation  the  owners  of  shares  in  the 
joint  stock  company,  it  failed  for  the«want  of 
anyone  upon  whom  it  was  operative  as  an 
incorporating  Act^  and  no  corporation  was 
created. 

It  is  plainly  necessary,  therefore,  to  look 
beyond  the  Act  itself  to  ascertain  the  individ- 
uals who  were  ''the  stockholders  in  the  Gal« 
veston  City  Company,"  that  by  virtue  of  the 
Act  become  stockholders  in  the  corporation. 
If  they  were  only  such  as  had  surrendered 
the  trustee  certificates  issued  as  the  original 
evidence  of  the  company,  according  to  the 
direction  of  the  resolution  passed  at  the  meet- 
ing of  April  18,  1838,  above  stated,  reference 
must  be  had  tp  extrinsic  proof  to  establish 
who  were  stockholders  as  thus  determined. 
And  the  same  is  true  if  those  were  included 
who  had  not  exchanged  their  trustee  certifi- 
cates for  renewal  certificates  in  compliance 
with  the  resolution.  While  the  relation  of  a 
stockholder  is  a  contract  relation  and  .de- 
pends, of  course,  upon  agreement  and  consent, 
this  Act  contains  no  provision  requiring  as- 
sent to  it  on  the  part  of  anyone  constituted 
a  stockholder  in  the  corporation.  As  against 
one  claiming  to  be  within  its  terms,  we  are 
not  warranted,  therefore,  in  imposing  any 
such  requirement  upon  its  provisions,  but 
must  giye  them  the  effect  they  properly  have 
as  found  in  the  Act.  Having  been  enacted 
for  the  benefit  of  the  stockholders  of  the  com- 
pany and  at  their  instance,  as  we  may  rea- 
sonably suppose,  for  the  express  purpose  of 
creating  a  corporation  constituted  by  them- 
selves, without  requirement  of  other  evidence 
of  consent,  the  Act  can  be  held  effective  only 
l)y  assent  to  it  on  their  part  and  its  creation 
of  themselves  as  stockholders  in  the  corpora- 
tion thus  formed,  being  presumed;  and  no 
sound  reason  can  be  [419]  advanced  in  our 
opinion  why  such  assent  should  not  be  pre- 


sumed in  the  application  of  an  Act  of  this 
character,  where,  as  is  here  ^he  case^  nothing 
to  the  contrary  is  shown. 

Who,  then,  were  **the  stockholders  in  the 
Galveston  City  Company,''  that  by  the  Act 
were  ''incorporated  under  the  same  name  and 
style,''  and  therefore  became  stockholders  in 
the  corporation?  Was  it  merely  the  holders 
of  some  particular  form  of  certificate  issued 
by  the  company  in  the  character  which  it 
possessed  prior  to  its  incorporation,  or  the 
owners  of  its  shares,  however  evidenced?  Or 
bringing  the  question  within  narrower  com- 
pass, was  the  possession  of  a  renewal  cer- 
tificate, issued  under  the  resolution  of  April 
13,  1838,  necessary  to  perfect  ownership  of 
a  share  in  the  company?  The  answer  is 
found  in  the  distinction  which  the  law  clear- 
ly makes  between  the  property  right  which 
a  share  in  such  a  company  creates,  and  the 
evidence  of  it  which  is  all  that  the  cer- 
tificate constitutes.  It  is  found,  also,  we 
think,  in  the  manifest  intention  of  the  par- 
ties to  this  enterprise  not  to  exclifde  from 
the  benefits  of  the  Act  any  of  those  who  had 
purchased  and  paid  for  shares  in  the  com- 
pany  and  were  accordingly  entitled  to  the 
protected  in  their  investment,  and  in  the  evi- 
dent purpose  of  the  Aet  itself. 

In  their  assumption  of  corporate  attributes 
joint  stock  companies  are  governed  by  some 
of  the  principles  that  apply  to  corporations. 
In  a  corporation  the  certificate  of  stock  is 
not  the  stock  itself;  it  ia  but  a  muniment  of 
title,  an  evidence  of  the  ownership  of  the 
stock.  It  is  not  necesary  to  a  subscriber's 
complete  ownership  of  the  stock.  He  becomes 
a .  full  stockholder,  certainly  where  he  has 
performed  his  obligation,  and  possesses  all  of 
a  Btockhc^der'e  rights,  even  if  no  certificate 
is  issued  to  him  at  alL  Cook  on  Corp.  sees. 
13,  192;  Mjorawetz  on  Corp.  hcc.  56.  And 
likewise  the  issuance  of  a  certificate  is  not 
essential  in  order  to  constitute  membership 
in  a  joint  stock  company.  Dennis  v.  Ken- 
nedy, 19  Barb.  (N.  Y.)  517;  Boston,  etc.  R. 
Co.   V.   Person,   128  Mass.   445. 

The  purchasers  of  shares  sold  by  the  trns- 
tees  and  evidenced  by  the  trustee  certificates 
had  all  the  standing  of  founders  of  the  Gal- 
veston City  Company  as  it  stood  prior  to  its 
incorporation.  By  their  purchaee  of  it:^ 
shares  they  made  it  possible,  brought  it  into 
existence,  and  gave  it  its  character  aa  a  joint 
stock  company.  They  were  the  company  it- 
self ^  invested  with  full  ownership  of  its  out- 
standing stock,  and  their  status  as  share- 
holders established.  The  issuance  of  the  com- 
pany's renewal  certificates  under  the  resolu- 
tion of  April  13>  1838,  added  and  could  add 
nothing  to  their  rights  as  stockholders:  they 
stood  at  that  time  already  complete  and  per- 
fected under  the  law,  capable  of  assertion  and 
entitled   to   full   recogpiition.     It  could  only 
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endcnce  their  ownership  of  its  stock  in  an* 
other  and  more  immediate  form,  whidi  it 
seems  to  us  was  the  chief  purpose  of  tha 
resolution.  There  it  nothing  in  the  resoiu^ 
tion  to  indicate  any  intent  on  the  part  of  the 
company  to  declare  the  ownership  of  such 
eharee  forfeited  unless  the  trnatee  certificates 
were  exchanged  for  renewal  certificates,  if 
indeed  any  power  to  declare  such  a  forfeiture 
of  paid  up  shares  resided  in  the  company 
or  its  stockholders.  The  resolution  expresses 
by  its  terms,  not  that  this  ebaage  in  [4flO] 
the  evidence  of  ownership  of  the  company's 
shares  was  neceseary  to  the  completion  of  the 
right  of  ownership,  but  **ta  enable  the  ^are- 
holder  to  receive  the  dividend  due  him;''  but 
it  cannot  be  held  that  such  9r  declaration, 
though  given  full  effect,  was  operative  to 
strike 'down  and  destroy  the  stockholder 
rights  of  the  owners  of  the  trustee  shares^ 
whose  substance  consisted  more  of  property 
in  the  shares  themselves  than  in  the  incident 
right  to  dividends.  Furthermore,  the  action 
of  the  company  and  its  status  at  the  date 
of  incorporation,  according  to  the  allegations, 
refute  the  imputation  of  any  purpose  in  this 
resolution  to  deny  the  standing  of  stockhold- 
ers to  the  owners  of  its  shares  unless  tliey 
obtained  the  renewal  eertifieatet,  and  demon- 
strate the  injustice  of  holding  that,  otherwise^ 
their  status  as  stockholders  was  forfeited. 
Ilie  trustees,  after  the  passage  of  the  resolu- 
tion, continued  to  sell  the  trustee  shares  and 
to  issue  their  certificates  for  them,  and  the 
company  reCogni£^  and  treated  such  pur- 
chasers as  valid  shareholders.  At  the  time 
of  the  incorporation,  while  substantially  the 
entire  one  thousand  shares  had  been  sold  and 
trustee  certificates  issued  therefor,  less  than 
one-third  of  such  certificates  had  been  ex- 
changed for  the  renewaf  certificates.  If  the 
Act  of  incorporation  be  held  applicable  only 
to  the  holders  of  certificates  of  the  latter 
class,  the  consequence  is  that  practically  two- 
thirds  of  those  who  had  invested  in  the  entei^ 
prise  and  as  a  matter  of  ri^t  were  entitled 
to  have  their  iUTestment  preserved  in  its  full 
integrity  through  the  maintenance  of  their 
standing  as  stockholders,  stood  excluded  from 
the  corporation,  which  only  a  small  minority 
of  the  owners  of  its  capital  stock  Were  in- 
ducted into  it  and  invested  with  possession 
and  control. 

To  sanction  sttch  a  result  not  only  must 
there  be  given  the  resolution  of  April  13, 
1888,  a  force  it  did  not  in>  our  opinion  pos- 
sesB,  but  there  must  be  denied  to  the  owner- 
ship of  these  shares  the  legal  effect  of  the 
investment  6f  original  members  of  a  joint 
stock  company,  or  origihal  Incorporators  of 
s  corporation,  in  its  capital  stock.  It  is  to 
make  the  standing  as  stockholders  of  such 
original  investors  dependent  more  upon  the 
possession  of  a  proper  certifleate,  the  mere 
evidence  of  their  right,  than  the  right  itself ; 


and  to  deprive  them  of  the  benefits  of  tlte 
relation  which,  in  virtue  of  the  acceptance 
of  their  investment,  for  this  known  and  recQg« 
niaed  purpose,  the  law  creates  rather  thaa 
the  stock  oompany  or  the  corporation  im- 
poses. As  we  have  indicated  before,  this 
business  venture  had  its  source  in  these 
trustee  shares.  The  trust  agreement  of  Men- 
ard  and  Triplett  reoogniaes  that  their  own- 
ership was  to  create,  not  merely  an  imperfect 
right  to  become  stockholders,  but  a  present 
interest  and  to  constitute  ownership  of  its 
capital  stock.  As  a  means  of  turning  their 
land  to  profitable,  account  and  organizing  the 
oontemi^ted  company,  they  contributed  the 
land  as  its  original  capital  and  invited  the 
pnblie  through  the  purchase  of  the  trustee 
shares  to  become  stockholders.  Those  who 
purchased  had  the  full  standing  and  aU  the 
rights  of  original  subscribers  to  the  capital 
stock  of  a  corporati<m  who  have  paid  in  their 
contracted  contributions  to  its  capital.  lo 
legal  effect  such  was  their  relation  to  this 
joint  stock  oompany  as  it  existed  until  Feb- 
ruary £s  1841,  [421]  and  to  the  corporation 
into  which  it  was  converted  on  that  date; 
No  principle  of  law  is  better  settled  than 
thai  which  affirms,  that  the  payment  of  his 
subscription  by  an  original  subscriber  to  the 
capital  stock  of  a  corporation,  constitutes 
him  a  stockholder,  and  that,  as  before,  stated* 
regardless  of  the  issuance  of  any  certificate^ 
Thompson  on  Corp.  sec.  1140;  Fulgam  t. 
Macon,  etc;  R.  Oo.  44  Ga.  597;  Rio  Grande 
Cattle  Co.  V.  Burns,  82  Tex.  50,  17  &  W. 
1043;  Wells  T.  Green  Bay,  etc.  Canal  Co.  90 
Wis.  442,  64  N.  W.  69;  kussey  v.  Manufac- 
turers, etc..  Bank,  10  Pick.  (Mass*)  414, 

It  will  not  do  to  eay  that  the  owners  of 
these  trustee  shares  stood  unrecognized  by 
the  joint  stock  company  as  stockholders  until 
they  acquired  its  renewal  certificates  in  lieu 
of  the  original  trustee  certificates,  and  upon 
that  account  tlieir  standing  as  such  stock- 
holders  is  to  be  denied.  When  the  circum- 
stances under  which  these  shares  were  aold 
and  the.  plainly'  evident  purpose  of  jtheir  sale 
are  considered,  ini  what  need  did  their  own- 
ers stand  of  formal  recognition  by  the  oontr 
pany  of  their  status  as.  stookholdeFs?  They 
purchased  their  shares  under  ft  clearly  ex- 
pressed invitation  to  become  members  of  the 
enterprise..  The  trust  sgreement  bound  them 
together  in  the  relation  of  owners  of  the 
joint  stock.  There  is  no  question  here  of 
their  being  forced  into  the  position  of  stock- 
holders without  the  company's  consent.  Each 
purchaser  of  these  shares  was  in  the  attitude 
of  eonsenting  to  the  relationship  created  \fj 
every  other  purchase.  In  their  purchase  the 
oompany  had  its  origin;  out  of  them  it  grew 
up  and  took  its  form;  and  it  can  hardly  be 
contended  that  any  formal  recc^^ition  by  the 
body  which-  their  ownership  created  was  nec*- 
essary   either   to    their   validity   or  to  eott> 
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stitute  their  owners  its  stockholders.  What 
was  said  by  Chief  Justice  Shaw  in  the  Massa- 
chusetts case  last  cited,  of  the  status  as  a 
stockholder  of  a  member  of  a  corporation  not 
even  so  favorably  circumstanced,  since  he  held 
no  evidence  of  his  right,  while  they  held  the 
certificates  acknowledging  their  ownerskip  of 
stock,  authorized  by  the  trust  agreement 
forming  the  original  articles  of  the  com* 
pany,  may  also  be  said  of  the  position  in  it 
occupied  by  the  owners  of  these  shares:  "The 
circumstance  that  no  stock  was  ever  formally 
passed  to  the  credit  of  Macy  in  the  books 
of  the  bank,  could  make  no  difference;  he 
was  an  original  proprietor  and  subscriber  for 
ninety  shares,  and  upon  payment  of  his  in* 
stallments  his  title  was  complete,  without 
any  formal  entry  in  the  books." 

That  the  trustees  had  divested  themaelvea 
of  the  legal  title  to  the  land,  which  oonsti* 
tuted  the  company's  original  capital,  by  con- 
veying it  to  its  directors,  prior  to  their  sale 
of  the  five  shares  in  question  and  the  issuance 
of  their  certificates,  could  not  affect  Triplett's 
ownership  of  them  or  his  status  as  a  stock- 
holder. This  did  not  revoke  their  authority 
to  continue  to  sell  the  shares.  The  shares  did 
not  belong  to  the  company.  They  b^onged  to 
Menard  and  Triplett  for  themselves  and  asso- 
ciates; they  were  privileged  under  the  trust 
agreement  to  purchase  them;  and  the  trus- 
tees were  their  agents  for  the  sale  of  than. 
The  land  was  the  company's  original  capital, 
but  was  not  its  capital  stock,  though  the 
terms  are  sometimes  used  in  the  same  sense. 
The  capital  stock  [422]  divided  into  the  one 
thousand  shares,  all  originally  owned  by 
Menard  and  Triplett,  represented  the  land 
as  the  company's  capital;  but  while  the 
shares  of  stock  on  their  sale  became  the  eev« 
eral  property  of  the  shareholders,  the  land 
remained  the  joint  property  of  the  partner- 
ship in  its  character  of  a  joint  stock  com- 
pany, in  the  same  sense  that  the  capital  of  a 
corporation,  whatever  its  form,  remains  its 
property,  while  its  outstanding  capital  stock, 
representing  in  the  form  of  ^shares  the  inter- 
ests of  the  stockholders,  is  their  property. 
Being  the  original  owners  of  the  entire  cap* 
ital  stock  Menard  and  Triplett  for  them* 
selves  and  their  associates  continued  to  own 
the  unsold  shares  of  stock  remaining  at  the 
time  the  land  was  conveyed  by  the  trustees  to 
the  directors  of  the  company,  which  was 
done,  it  may  be  assumed,  to  immediately  evi- 
dence its  ownership  of  it.  To  complete  the 
sale  of  the  remaining  shared  and  to  furnish 
the  contemplated  full  complement  of  one 
thousand  issued  and  outstanding  shares  of 
stock,  it  was  necessary  either  for  the  com- 
pany itself  to  take  over  from  Menard  and 
Triplett  the  unsold  shares  and  sell  them, 
or  permit  them  to  make  the  sales.  According 
to  the  allegations  the  latter  course  was  pur- 
sued.   Under  this  condition,  as  affecting  the 


validity  of  the  original  sluiBes  sold  by  the 
trustee  for  Menard  and  Triplett,  it  eould 
make  no  difference  whether  the  title  to  the 
land  was  at  the  time  in  the  .trustees  or  in  the 
company.  - 

In  two  previous  opinions  of  this  eourt  it 
has  been  recognized  and  held  that  the  owners 
of  the  trustee  shares  were  constituted  stock- 
holders in  this  corporation.    It  was  apparent- 
ly  not  so  determined  in  the  light  of  all  the 
questions   raised   here,   it  is   true;    but   the 
relation  of  such  shares  and  their  owners  to 
tlie  corporation  was  so  involved  in  each  of  the 
oases  as  to  necessarily  require  consideration 
of  its  essential  features  for  the  proper  adju- 
dication of  the  questions  before  the  court.    In 
Galveston  City  Co.  v.  Scott,  42  Tex.  535,  the 
owners  of  a   ahare  of  stock  sold  by   David 
White  and  evidenced  by  a  certificate  •issued 
by  him  on  February  2,  1S57,  under  one  of  the 
plans  initiated  by  Menard  for  the  sale  of  the 
land  and  the  organization  of  a  company  that 
was  abandoned  prior  to  the  meiger  of  his  and 
Triplett's   interests   under   the   truat   agree- 
ment of  June   15,   1837»  sought  to  have  it 
established  as  a  legal  share  of  stock  in  the 
corporation.    In  determining  whether  it  was 
entitled  to  that  statua,  the  court  was  natu- 
rally called  upon  to  decide  what  shares  of 
stock  did  beeome  legal  shares  in  the  corpora- 
tion, when  created  under  tlie  Act  of  February 
5,  1841,  and  who  became  stockhold«-8  as  its 
result.    At  least  there  can  be  no  doubt  of  that 
being    a     logical    method     of    ascertaining 
whether  the  owners  of  the  White  stock  ac- 
quired any  standing  in  the  corporation,  one 
that  would  strongly  commend  itself  for  the 
purpose  and  which  the  court  was  free   to 
adopt  in  reaching  its  decision.     The  opinion 
reveals  that  it  was  one  of  which  the  court 
did  make  use  in  the  solution  of  the  issue,  and, 
tlierefore,  what  was  said  by  Chief  Justice  Hob* 
erts  in  this  immediate  connection  can  not  be 
characterized  as  a  dictum  but  properly  lias  . 
a  positive  force.     Following  a  discussion  of 
the  trust  agreement  of  June  15,  1837,  and 
the  issuance  of  certain  trustee  shares  under 
it,  the  opinion   affirms  that,  the  owners  of 
such  shares  became  [423]  stockholders  in  the 
corporation  through  the  incorporating  Act, 
in  the  following  language: 

"Under  this  scheme  the  stock  was  disposed 
of,  and  the  association  was  organized  by  the 
stockholders,  who  held  what  is  termed  the 
trustee  stock,  and  by  those  only,  who. took 
actual  eitclusive  possession  of  the  land,  and 
proceeded  to  carry  out  the  objects  of  the 
association.  White,  Allen,  Yates  and  others 
holding  White  stock,  came  into  it,  and  re- 
ceived stock  under  it.  The  White  scheme,  as 
an  association  of  stockholders,  never  was 
formed  at  all. 

"These  were  the  persons  who  were  incor- 
porated as  'the  stockholders  of  the  Galveston 
City   Company,   under   the   same   name  and 
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fltrle/  OIL  the  5th  dfty  of  Febmary,  1841,  at 
which  time  there  were  only  ten  certificates  of 
the  trustee  stoek,  of  book  'A'  in  the  hands  of 
Menard,  which,  on  the  7th  of  May,  following, 
were  issued  to  Origen  Sibley,  and  William 
Dennis,  who  had  bought  and  paid  for  fiTe 
shares  each  in  1837,  from  White,  at  the  rate 
of  five  hundred  dollars  per  share.  Tlie  cer- 
tificate No.  153,  of  the  trustee  stock,  with 
others,  was  issued  by  Menard,  by  order  of 
tiie  board  of  directors,  to  Dr.  Jones  in  pay- 
ment of  his  seririces." 

The  Galveston  City  Co.  v.  Sibley,  56  Tex. 
269,  directly  involved  one  of  the  shares  of  the 
trustee  stock,  evidenoed  by  a  tinistee  certifi- 
cate, and  necessarily  sustaining  the  same  re- 
lation to  the  corporation  as  the  five  shares 
alleged  in  this  case  to  have  been  sold  to  Trip- 
lett  and  similarly  evidenced.  The  certificate 
wss  issued  to  Origen  Sibley,  the  ancestor  of 
the  plaintiffs  in  the  suit,  on  May  7,  1841, 
after  the  incorporation  of  the  company  and 
more  than  two  months  later  than  the  three 
last  certificates  issued  to  Triplett  in  question 
here.  The  suit  to  establish  the  rights  of 
the  plaintiffs  as  the  owners  of  a  legal  share 
of  the  stock  in  the  corporation  in  virtue  of. 
the  ownership  by  their  ancestor  of  a  share  of 
the  trustee  stocky  was  brought  in  1878,  thirty- 
seven  years  after  the  issuance  of  the  certifi- 
cate. The  trial  court  held  that  Sibley  there- 
by became  a  legal  owner  of  one  share  of  the 
stock  of  the  corporation  with  all  of  such 
rights  and  privileges,  which  was  affirmed  by 
this  court  with  the  judgment  so  reformed  as 
to  provide  sufficient  indemnity  to  the  com- 
pany.  We  quote  from  the  opinion  as  fol- 
lows: 

**Under  the  circumstances  we  think  such 
case  is  presented  by  the  pleadings,  which,  if 
sustained  by  the  testimony,  should  entitle 
the  plaintiffs  to  relief.  The  issuance  of  the 
original  certificate  to  the  alleged  ancestor  of 
the  plaintiffs,  Origen  Sibley,  and  that  the 
share  of  stock  now  stands  in  his  name  on 
the  books  of  the  company,  is  not  controverted. 
The  eourt  has  found  that  the  certificate  has 
been  lost,  and  that  the  plaintiffs,  as  the  heirs 
at  law  of  Origen  Sibley,  are  the  owners  of  it. 
Under  these  facts,  and  the  presumptions 
arising  therefrom,  in  our  opinion,  a  prima 
facie  case  was  made,  which,  in  the  absence 
of  evidence  to  the  contrary  other  than  bare 
presumptions,  would  sustain  the  findings  of 
the  court,  and  entitle  the  plaintiffs  to  relief.^ 

We  consider  the  holding  in  these  two  cases 
as  direct  authority  for  the  proposition  that 
the  owners  of  shares  of  the  trustee  stock  to 
whom  the  trustee  issued  their  certificates, 
whether  before  or  nftet  the  date  of  [424]  the 
incorporating  Aet,  Were  thereby  constituted 
stoekholden  in  the  corporation.  It  should 
not  be  overlooked  that  the  possible  effect 
upon  their  standing  of  the  resolution  of  April 


13,  1838,  d^es  not  appear  to  have  been  passed 
upon  in  either  of  them,  but  it  is  manifest, 
we  think,  that  its  consideration  would  not 
have  altered  the  ruling  in  either  instance. 
But  apart  from  these  decisions,  the  question 
is  capable  of  clear  determination.  Applying 
the  principles  we  have  discussed,  which  gave 
to  such  original  investment  in  an  enterprise 
of  this  character  as  under  the  conditions  here 
pleaded  was  constituted  by  the  purchase  of 
these  trustee  shares,  the  legal  effect  of  full 
ownership  of  an  equivalent  interest  in  its 
capital  stock,  and  confer  upon  such  original 
investors,  so  accepted  as  parties  to  the  un- 
dertaking, the  relation  of  stockholders;  as 
well  as  the  just  rule  which  regards  a  forfei- 
ture with  disfavor,*  it  is  clear  to  onr  minds 
that  if  Triplett,  as  the  petition  alleges,  ac- 
quired the  ownership  of  the  five  shares  of 
trustee  stock  in  question,  he  thereby  became 
invested  with  all  the  rights  of  a  6tx>ckliolder 
in  the  corporation. 

llie  petition  does  not,  in  our  opinion,  dis- 
close any  loss  by  Triplett  of  his  status  as  a 
stockholder,  or,  prior  to  July,  1909,  any 
repudiation  by  the  corporation  of  the  rights 
which  inhered  in  the  ownership  of  his  stock. 
The  allegations  are  to  the  effect  that  these 
shares  have  stood  upon  the  books  of  the 
corporation  as  outstanding  shares  of  its 
stock,  and  down  to  the  time  just  stated  their 
validity  as  such  has  been  expressly  recog- 
nized by  it  in  various  acts  in  relation  to  its 
affairs  which  are  specified.  The  stockholders' 
resolution  of  December  24,  1856;  is  relied 
upon  by  the  appellees  as  a  distinct  repudia- 
tion of  this  stock.  It  is  given  in  the  state* 
ment  of  the  case,  but  we  requote  it  here  for 
convenience,  as  follows: 

**Re9olvedf  That  holders  of  the  40  out- 
standings shares  of  Galveston  City  stock,  is- 
sued by  Levi  Jones,  Thomas  Green  and  Wm. 
R^  Johnson,  as  trustees,  and  commonly  known 
as  trustee  stock,  shall  not  be  entitled  to  draw 
dividends  thereon  or  to  vote  either  in  person 
or  by  proxies  in  meetings  of  stockholders, 
until  thev  shall  have  surrendered  the  shares 
held  by  them  and  taken  out  renewed  certifi- 
cates, in  compliance  with  the  by-laws  on  that 
subject. 

"Re8olv€di  That  notice  of  the  foregoing 
resolution  be  given  to  nonresident  share- 
holders by  publication  in  the  New  Orleans 
Delta,  the  Richmond  Inquirer  and  the  New 
York  Journal  of  Commerce."  The  forty 
shares  of  trustee  stock  referred  to  included 
the  five  shares  here  alleged  to  have  been 
owned  by  Triplett. 

The  resolution  does  not  amount  to  a  re-^ 

« 

pudiation  of  this  stock.  It  seems  to  us  to 
have  been  drawn  with  a  purpose  to  withhold 
such  action,  and,  instead,  to  merely  deny  to 
its  owners  the  privilege  of  voting-  and  draw- 
ing dividends,  not  absolutely,  it  will  be  noted. 


208 


CITE  THIS  VOL.  ANN.  CAS.  IKUTB^ 


but  only  until  renewal  certificates  were  taken 
out.  These  were  incident  rights  to  ownership 
of  the  stock  and,  of  course,  not  unimportant 
in  their  nature;  but  there  is  A  manifest  differ- 
ence between  a  mere  contingent  denial  of 
their  exercise  and  a  repudiation  of  the  right 
of  property  in  the  shares.  The  latter  could 
subsist  without  any  enjoyment  of  the  priyi- 
lege  of  voting  [425]  or  receiving  dividends, 
and,  therefore,  a  purpose  to  extinguish  it  was 
not  in  itself  indicated  by  the  declaration  of 
this  resolution  that  such  privilege  was  for 
a  time  cut  off  by  the  company.  As  regards 
the  validity  of  the  shares^  the  resolution  is 
susceptible  of  being  construed  as  a  distinct 
recognition  of  it.  It  very  plainly  implies 
that  until  this  action  the  company  was  mak- 
ing no  question  as  to  the  right  of  these  shares 
to  participate  in  dividends  and  to  be  duly 
voted;  it  affirms  rather  than  challenges  their 
validity  to  that  date;  and  indicates  no  inten- 
tion to  treat  them  as  invalid  in  the  future, 
but  only  to  refuse  them  an  active  part  in  the 
affairs  of  the  company  until  renewal  certi* 
ficates  were  obtained.  It  certainly  evinces 
no  purpose  to  forfeit  them. 

In  any  event,  if  it  should  be  conceded  that 
the  resolution  amounted  to  a  repudiation  of 
the  stock,  ought  simply  the  publicaticm  in 
three  newspapers,  in  other  States  than  that 
of  the  corporation's  domicile,  of  such  action 
on  its  part,  without  any  evidence  that  the 
stockholder,  whose  interest  is  sought  in  this 
manner  to  be  destroyed,  ever  acquired  any 
knowledge  of  it,  or  of  any  other  effort  to 
bring  such  knowledge  home  to  him,  be  held 
effective,  as  a  matter  of  law,  to  put  statutes 
of  limitation  in  operation  against  a  judicial 
proceeding  for  the  protection  of  his  rights? 
We  think  not.  It  must  be  borne  in  mind 
that,  accepting  the  allegations  of  the  -petition 
as  true,  these  were  paid  up  shares.  The  res<^ 
lution  does  not  purport  to  deny  them*  the 
privilege  it  withdrew,  on  account  of  th«  fail- 
ure to  pay  any  assessment  to  which  they 
were  lawfully  subject,  or  on  account  of  any 
default  of  that  character.  It  is  claimed  here 
to  have  the  force  of  an  act  of  repudiation 
based  only  on  the  failure  of  a  stockholder  to 
obtain  from  the  company  a  different  evidence 
of  his  right,  of  which  it  was  bound  to  have 
already  had  full  knowledge,  as  is  itself  ex- 
pressed in  the  resolution.  We  are  unwilling 
to  affirm  that^  in  the  absence  of  some  statu* 
tory  or  charter  power  or  express  consent  to 
that  effect,  a  corporation  has  any  authority 
to  fcn-feit  a  stockholder's  ri!iares  upon  such 
a  ground.  It  is  a  trustee  for  the  interests 
of  its  shareholders  in  its  property,  and  is 
under  the  obligation  to  observe  its  trust  for 
their  benefit.  Its  possession  is  friendly  and 
not  adverse,  and  the  shareholder  is  entitled 
to  rely  upon  its  not  attempting  to  impair 
his  interest.     He  is  chargeable  with  no  vigi* 


lance  to  preserve  his  stock  or  its  fruits  from 
appropriation  by  the  oorporatioo,  bnat  may 
confide  in  its  protection  for  their  security. 
And  when  a  corporate  Act  is  invoked  as  a 
repudiation  of  a  shareholder's  stock  or  a 
conversion  of  its  profits,  before  affecting  lii» 
rights  with  limitation  it  is  only  just  to  re- 
quire that  he  or  those  standing  in  his  stead 
have  notice  of  it.  Grumbles  v.  Grumbles,  17 
Tex.  472;  Owingsville,  etc.  Turnpike  Road 
Co.  V.  Bondurant,  107  Ky.  505,  54  S.  W.  718 ; 
Com.  V.  Springfield,  etc.  Turnpike  Co.  10 
Bush.  (Ky.)  258;  Mountain  Water  Works 
Constr.  Co.  v.  Holme,  49  Colo.  412,  113  Pac. 
501;  Bacon  v.  Rives^  106  U.  B.  90,  1  S.  Ct.  8,- 
27  U.  S.  (L.  ed.)  09. 

The  statute  of  four  years  limitatioa  is  ap- 
plicable to  the  plaintiffs'  cause  of  action,  but 
we  do  not  think  limitation  is  ^own  by  the 
petition.  It  reveals  no  action  of  the  corpora- 
tion affirmatively  adverse  to  these  [426] 
shares  as  legal  stock  prior  to  July,  1909. 
Triplett  is  shown  to  have  died  in  1858.  He 
left  nothing  among  his  effects  to  indicate 
his  ownership  of  the  stock,  and  the  certifi- 
cates originally  issued  to  him  have  evidently 
long  been  lost.  The  plaintiffs  had  no  knowl* 
edge  until  August,  1909,  of  his  ownership,  or 
that  any  stock  certificates  of  any  character 
had  ever  been  issued  as  evidence  of  his  shares 
in  the  company,  according  to  the  petition; 
and  they  allege  that  until  that  time  they 
were  in  possession  of  no  facts  which  would 
have  put  them  upon  inquiry.  Prior  to  the 
time  stated  they  are  not  shown  to  have  had 
any  notice  of  anything  claimed  here  to  have 
been  a  repudiation  of  the  stodc  or  a  conver- 
sion of  the  dividends.  The  suit  was  filed 
November  17,  1909.  As  above  stated,  con- 
tinued recognition  until  July,  1909,  by  the 
company  of  the  validity  of  the  shares,  is 
alleged.  Under  the  allegations  of  the  peti- 
tion they  are  not  chargeable  with  lacaes 
and  their  suit  is  not  barred,  either  to  enforce 
their  rights  as  stockholders,  or  for  an  ac- 
counting and  the  recovery  of  profits,  or  such 
amount  as  these  shares  would  be  entitled  to 
as  dividenda  Cook  on  Corp.  sees,  61,  169; 
Kobogum  V.  Jackson  Iron  Co.  76  Mich.  4i8« 
48  N.  W.  602;  Bedford  County  v.  Nashville, 
etc  R.  Co.  14  Lea  (Tenn.)  525;  Morey  v. 
Fish  Bros.  Wagon  Co.  108  Wis.  520,  84  N.  W. 
862;  Wells  v.  Green  Bay,  etc.  Canal  Co.  90 
Wis.  442,  64  N.  W.  9;  Mountain  Water 
Works  Constr.  Co.  v.  Holme,  49  Colo.  412,  115 
Pac.  501;  Owingsviile,  etc.  Turnpike  Rotfd 
Co.  V.  Bondurant's  Admr.  107  Ky.  606,  54 
S.  W.  718. 

.The  holding  of  these  authorities  is  upon 
the  principle  that  the  trusteeship  of  a  cor- 
poration for  its  stockholders  is  that  of  an 
acknowledged  and  continuing  trust.  It  ernn 
not  be  regarded  of  a  different  character.  It 
arises  out  of  the  contractual  relation  wherebv 
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the  corpoTfttion  acquires  and  Holds  the  stock- 
holder's investment  under  express  recognition 
of  his  right  and  for  a  specific  purpose.  It 
has  all  the  nature  of  a  direct  trust,  to 
vhieh,  it  is  generallj  held,  statutes  of  limi* 
tation  have  no  application  until  there  is  a 
clear  unequivocal  disavowal  of  the  trust 
and  notice  of  it  brought  to  the  cestui  que 
tniBt.  Hunter  v.  Hubbard,  26  Tex.  537; 
Bacon  v.  Rives,  IM  U.  S.  99,  1  S.  Ct.  3,  27 
U.  S.  (L.  ed.)  69.  There  can  be  no  substan- 
tial difference  between  the  trusteeship  of  a 
corporation  as  it  relates  to  the  stock  of  a 
shareholder  and  its  duty  to  him  in  respect 
to  the  profits  or  dividends  upon  his  stock. 
He  is  uiider  no  obligation  to  draw  or  demand 
his  dividends  within  any  prescribed  period. 
He  may  leave  them  with  the  corporation  if  he 
chooses,  and  be  under  no  default.  The  debt 
which  a  declared  dividend  creates  on  the 
part  of  the  corporation  to  the  stockholder, 
is  one  payable  only  on  demand,  as  is  the  obli- 
gation of  a  bank  to  its  depositors.  It  is  not 
subject  to  limitation  until  there  has  been  a 
demand  upon  the  corporation  and  a  refusal  to 
par.  Thompson  on  Corp.  sec.  2229.  Though 
considered  a  debt,  as  a  shareholder's  divi- 
dends are  payable  by  the  corporation  only  on 
•iemand,  its  holding  of  them  until  the  demand 
is  in  the  nature  of  a  trustee  relation :  and  in 
our  opinion  the  same  rule  which  requires  no- 
tice to  a  cestui  que  trust  of  the  trustee's 
repudiation  of  the  trust,  to  set  limitation  in 
motion  against  him,  should  govern  in  the 
case  of  a  conversion  by  a  corporation  [427] 
of  dividends  belonging  to  one  of  its  stock- 
holders. It  would  amount  to  a  palpable 
^ong  to  permit  the  corporation,  with  which 
the  stockholder  may  have  left  his  dividends 
in  confidence  and  trust,  as  he  might  leave  his 
money  in  a  bank,  to  bar  his  right  by  a  secret 
appropriation  of  them  to  its  own  or  another's 
benefit.  Because  of  the  position  it  occupies 
toward  its  stoekholders  and  the  relation  that 
exists  between  them,  the  law  ought  to  require 
and,  in  our  judgment,  does  require  action 
that  is  known  to  tire'  stockholder,  to  make 
limitation  operative  under  such  circum- 
stances. 

We  answer  the  first  and  fourth  questions 
certified  in  the  affirmative.  The  second,  that 
the  four  years  statute  ot  limitation  applies 
to  the  plaintiffs'  cause  of  action,  but  under 
the  allegations  of  the  petition  does  not  bar 
it.  the  third,  in  the  negative.  And  the  fifth, 
that  under  their  petition  the  plaintiffs  are 
flititled  tiv  an  atceUuting  ftom  thci  dorpora- 
tioQ. 

HOTS. 

\       '  I  t 

When  Subscriber  to  Stock  Beeofl&es 
Stockbolder. 

It  is  the  purpose  of  the  present  note  to 
^reriew    the    recent    cases    passing    on    the 
Ann.  Caa.  1917B.— 14. 


question  when  a  subscriber  to  stock  becomes 
a   stockholder.     In  the  note   to  Sarbach   v 
Kansas  Fiscal  Agency  Co.  Ann.  Cas.  1913G 
415,  the  earlier  cases  are  discussed. 

It  has  been  held  in  a  number  of  recent 
cases  that  a  mere  subscription  to  stock  is 
sufficient  to  constitute  the  subscriber  a  stock- 
holder. In  re  Grand  Rapids  Furniture  Agen- 
cy, 209  Fed.  483;  Snodgrass  v.  Zander,  106 
Ark.  462,  154  S.  W.  212;  MounUin  Water 
Works  Constr,  Co.  v.  Holme,  49  Colo.  412,  113 
Pac.  501;  In  re  Culver,  145  la.  1,  123  N.  W. 
743,  26  L.R.A.(N.S.)  384;  Drury  v.  Mc- 
Cracken,  14  Ky.  L.  Rep.  208;  Holland  v.  Du- 
Ittth  Iron  Min.  etc.  65  Minn.  324,  6$  N.  W. 
50,  60  Am.  8t.  Rep.  480;  Ege  v.  Centerville 
Tel.  Exch.  Co.  33  8.  D.  648,  147  N.  W.  70; 
Utah  Hotel  Co.  v.  Madsen,  43  Utah  285,  184 
Pac.  577. 

But  the  rule  is  laid  down  in  aome  cases 
that  the  mere  fact  of  subscription  does  not 
make  such  subscriber  a  stockholder.  Grier 
V.  Union  Nat.  L.  Ins.  Co.  217  Fed.  287; 
Webb  V.  Moeller,  87  Conn.  138,  87  Atl. 
277;  Nebraska  Chicory  Co.  v.  Lednicky,  79 
Neb.  587,  113  N.  W.  245 ;  Keystone  Wrapping 
Mach.  Co.  V.  Bromeier,  42  Pa.  Super.  Gt. 
384.  In  Webb  v.  Moeller,  supra,  it 
was  said:  /*A  subscriber  for  an  issue  of 
stock  of  a  corporation,  already  organized, 
when  accepted,  makes  the  Subscriber  a  stock- 
holder, and  liable  to  calls  for  the  full  amount 
subscribed.  A  contract  to  subscribe  in  the 
future,  on  the  other  hand,  does  not  make  one 
a  stockholder.  It  is  executory  in  its  charac*. 
ter,  and  looks  to  the  future  for  its  consum- 
mation by  a  subscription  then  to  be  made. 
Each  form  of  contract  may  create  a  valid 
obligation;  but  the  obligations  created  are 
clearly  distinguishable  both  as  to  their  in- 
herent character  and  the  remedv  for  breach." 

So  it  was  said  in  Nebraska  Chicory  Co.  v. 
Lednicky,  supra,  that  a  subscription  to  cor- 
porate shares  made  before  the  corporation 
comes  into  existence,  but  accepted  by  the 
corporation  after  its  formation,  either  *  by 
expressly  issuing  the  stock  certificates  or  by 
impliedly  recognizing  the  subscriber  as  a 
shareholder,  constitutes  the  subscriber  a 
shareholder,  and  the  corporation  may  main- 
tain an  action  upon  the  subcription  against 
the  signers. 

By  statute  in  Oklahoma,  a  subscription  to 
the  stock  of  a  corporation  about  to  be  formed 
is  to  be  held  for  the  benefit  of  the  corporation 
when  it  is  formed  and  may  be  enforced  by  it. 
Tlie  moment  the  conditions  required  by  law 
as  preliminary  to  the  granting  of  the  cliarter 
to  the  corporation  are  complied  with  the  sub- 
scriber &  t9  its  stock  become  stockholders  and 
at  the  same  time  their  liability  to  pay  the 
amount  of  .their  subscription  becomes  fixed 
and  absolute.  Cummings  v.  State  (Okla.). 
149  Pac.  864,  L.R.A.1915E  774. 
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The  reported  case  holds  that  a  stockholder 
in  a  former  corporation  became  a  stockholder 
in  its  successor  tliough  no  reorganization  cer- 
tificate was  issued  to  him.  See  also  a  subse* 
quent  decision  in  tlie  same  case,  Yeaman 
V.  Galveston  City  Co.  (Tex.)   173  S.  W.  489. 

In  England  and  in  Canada  it  is  generally 
held  that  an  application  for  stock  in  a  com- 
pany does  not  constitute  the  applicant  a 
shareholder  until  the  shares  are  formally  al- 
lotted  to  him  and  notice  of  the  allotment  is 
given  to  the  applicant.  Rogers's  Case,  L.  R. 
3  Ch.  634,  18  L.  T.  N.  S.  779,  16  W.  R.  556; 
In  re  Richmond  Hill  Hotel  Co.  L.  R.  2  Ch. 
.'527,  36  L.  J.  Ch.  613,  16  L.  T.  N.  S.  442; 
Spitzel  y.  Chinese  Corp.  6  Hanson  355,  80 
L.  T.  N.  S.  347;  Common  ▼.  Matthews,  8 
Quebec  Q.  B.  138;  Re  Winding  Up  Act,  etc. 
7  West.  W.  Rep.  562;  Re  Provincial  Grocers, 
10  Ont.  L.  Rep.  705;  Nelson  Coke,  etc.  Co. 
y.  Pellatty  4  Ont.  L.  Rep.  481;  Kingston,  etc. 
Ry.  V.  Foster,  44  U.  C.  Q.  B.  552;  Nasmith  y. 
Manning,  5  Can.  Sup.  Ct.  417;  Graham  Is- 
land Collieries  v.  Macleod,  19  British  Colum- 
bia 114,  27  West.  L.  Rep.  227,  16  Dominion 
L.  R.  281,  6  West.  W.  Rep.  154.  See  also 
The  New  Theater  Co.  33  Beav.  <Eng.)  529; 
Re  Great  Northern  Assur.  Co.  25  Manitoba 
670,  9  West.  W.  Rep.  240,  32  West.  L.  Rep. 
r>24,  25  Dominion  L.  R.  703;  Syndecoke  v. 
Thompson,  24  Ont.  L.  Rep.  108.  A  resolu- 
tion of  the  directors  alloting  the  stock  and 
a  formal  intimation  of  that  resolution  mailed 
to  the  subscriber  is  sufficient  evidence  of  the 
acceptance  of  the  subscriber  to  render  him 
liable  on  his  shares.  Re  Winding  Up  Act,  etc. 
7  West.  W.  Rep.  562.  So  a  payment  of  10  per 
cent  on  the  first  call  will  be  sufficient  evi- 
dence of  notice  of  the  allotment.  Kingston, 
etc.  Ry.  v.  Foster,  44  U.  C.  Q.  B.  552.  And 
It  has  been  held  that  resolutions  of  the  com- 
pany and  letters  of  the  treasurer  to  the  sub- 
scriber, of  the  company's  appropriation  to 
him  of  his  subscribed  shares,  were  sufficient 
notice  and  allotment  to  him  to  hold  him  lia- 
ble on  the  subscribed  shares.  Nelson  Coke, 
etc.*  Co.  V.  Pellatt,  4  Ont.  L.  Rep.  481. 
Wliere  the  company  allotted  stock  to  the  sub- 
scriber but  did  not  expressly  notify  him  of  the 
allotment,  it  was  held  that  notice  by  the  com- 
pany to  him  of  calls  was  sufficient  notice 
of  the  allotment  to  constitute  him  a  share- 
holder. Denison  v.  Lesslie,  43  U.  C.  Q.  B.  22. 
See  also  North  West  Battery  v.  Hargrave,  26 
West.  L.  Rep.  (Manitoba)  331,  16  Dominion 
L.  Rep.  193.  It  has  been  held  that  where  a 
person  is  named  in  the  charter  as  a  share- 
holder, he  becomes  liable  as  such  for  calls 
on  the  shares  stated  Sn  the  charter,  and 
no  further  act  of  the  directors  is  necessary 
in  allotting  the  stock  or  giving  notice  of  the 
allotment  to  create  the  liability.  In  re  Hag- 
gert  Bros.  Mfg.  Co.  19  Ont.  App.  582.  And 
to  the  saniA  effect  see  Bergeron  y.  La  Com- 
pagne,   etc.  22  Quebec  K.   B.   341;    Alberta 


Imp.  Co.  y.  Peverett,  7  Sask.  L.  Rep.  99,  27 
West.  L.  Rep.  801,  6  West.  W.  Rep.  709,  17 
Dominion  L.  Rep.  314. 

The  issuance  of  a  certificate  of  stock  is  not 
necessary  to  create  the  relationship  of  a  stock- 
holder, as  the  certificate  is  only  the  indicia 
of  ownership  of  the  stock.  Citizens'  Say. 
etc.  Co.  V.  Illinois  Cent.  R.  Co.  182  Fed.  607, 
105  C.  C.  A.  145;  Mountain  Water- Works 
Constr.  Co.  y.  Holme,  49  Colo.  412,  113  Pac. 
501;  Crowther  v.  Bell,  190  111.  App.  48; 
In  re  Culver,  145  la.  1,  123  N.  W.  743,  25 
L.R.A.(N.S.)  384;  Drury  v.  McCracken,  14 
Ky.  L.  Rep.  208;  Auld  v.  Caunt,  216  Mass. 
381,  103  N.  £.  933;  Business  Men's  Ass'n  v. 
Williams,  137  Mo.  App.  575,  119  S.  W.  439; 
DeGiverville  Land  Co.  y.  Thompson,  190  Mo. 
App.  682,  176  S.  W.  409;  Flour  City  Nat. 
Bank  v.  Shire,  179  N.  Y.  687,  72  N.  E.  1141, 
88  App.  Div.  401,  84  N.  Y.  S.  810;  U.  S. 
Radiator  Corp.  y.  State,  208  N.  Y.  144,  101 
N.  E.  783,  46  L.R.A.(N.S.)  585;  Qummings 
y.  State  (Okla.)  149  Pac.  864,  L.R.A.1915E 
774 ;  Keystone  Wrapping  Mach.  Co.  v.  Bromei- 
er,  42  Pa.  Super.  Ct.  384;  Ege  v.  Centerville 
Tel.  Exch.  Co.  33  S.  D.  648,  147  N.  W.  70 
And  see  the  reported  case.  One  who  sub- 
scribes to  the  stock  of  a  corporation  becomes 
a  stockholder  regardless  of  whether  a  stock 
certificate  is  issued  to  him,  since  a  formal 
certificate  is  not  essential  to  his  right.  It 
is  therefore  no  defense  to  an  action  to  re- 
cover the  amount  of  the  subscription,  that 
no  certificate  of  stock  has  been  tendered  him. 
Drury  v.  McCracken,  14  Ky.  L.  Rep.  208. 
And  so  in  DeGiverville  Land  Co.  v.  Thompson, 
190  Mo.  App.  682,  176  S.  W.  409,  it  was 
held  that  it  suffices  for  a  recovery  of  the 
subscription  price  at  the  auit  of  the  corpora- 
tion, to  show  a  contract  of  subscription  or 
facts  affording  an  estoppel  on  which  the  re- 
lation of  shareholder  arises,  without  regard  to 
the  tender  or  delivery  of  the  stock,  for  ruch 
is  not  due  until  the  subscription  price  if 
paid* 
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Taxpayers*  Aotlone  — *  Rlsht  to  Attack 
Validity  of  Statute  ^  Loaa  of  Pnb- 
Ua  Funds. 

A  citizen  and  taxpayer  of  a  county  may 
sue  to  enjoin  the  state  treasurer  from  ianu- 
ing,  negotiating,  or  selling  bonds  puri»uant  to 
Laws  1915,  c.  28,  commonly  called  the  Farm 
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St  Stant. 

Loan  Act,  on  the  ground  of  unconstitutiaii- 
«lity  and  expenditure  of  state  money. 

[See  19  Ann.  Cas.  175;   Ahn.  Cas.  1915C 
57.] 
OoBstitntlonal   Iaw  —  PrlTlleces    and 

Dlscrimimationi. 

In  the  application  of  the  Fourteenth 
Amendment  to  tlie  Federal  Constitution  (9 
Fed.  8t.  Ann.  392)  no  distinction  is  to  be 
observed  between  the  effect  of  privileges  con- 
ferred and  of  burdens  imposed;  a  privilege 
conferred  upon  one  ^lass  being  a  discrimina- 
tion in  favor  of  that  class  and  against  all 
others  not  similarly  endowed,  as  a  burden 
upon  one  class  is  a  discrimination  against  it 
tnd  in  favor  of  all  others  not  similarly  bur- 
dened. 

Same. 

A  discrimination  is  not  necessarily  unlaW'* 
ful,  but  a  privilege  or  a  burden  is  or  is  not 
a  denial  of  the  equal  protection  of  the  laws 
according  to  whether  the  discrimination  re- 
lates to  a  matter  upon  which  classification  is 
legally  permissible,  and,  if  so,  whether  the 
classification  is  a  reasonable  one. 

Legislative   ClaaaliloatioB. 

Legislative  classification  is  permissible  be- 
cause in  the  nature  of  things  and  in  due  ap- 
preciation of  equality  in  the  operation  of  the 
law  it  is  necessary  for  purposes  of  revenue, 
or  in  the  application  of  the  police  power,  or 
in  legislation  designed  to  increase  the  indus- 
tries of  the  state,  develop  its  resources  and 
prosperity,  etc. 


Classification  must  always  rest  upon  some 
difference  bearing  a  reasonable  and  just  rela- 
tion to  the  act  in  respect  to  whit'h  the  classi- 
fication is  proposed,  though  it  need  not 
always  depend  on  scientific  or  marked  differ- 
ences in  tilings  or  persons  or  relations,  but  it 
suffices  if  it  is  practical,  and  it  is  not  review- 
able unless  palpably  arbitrary. 

Wisdom  of  LesislAtlon. 

The  court,  in  determining  the  constitution- 
ality of  the  legislative  enactment,  may  not 
concern  itself  with  the  accuracy  or  wisdom 
of  the  legislative  view. 

[See  6  R.  C.  L.  tit.  Conatitutional  Laxo, 
p.  107.] 

Jadicial  Ifotloa  —  Federal  Ceasns. 

It  is  a  matter  sufficiently  notorious  to 
charge  the  court  with  judicial  knowledge  that 
according  to  the  federal  census  of  1910  ap- 
proximately one-third  of  the  productive  popu- 
lation is  engaged  in  agriculture. 

[See  124  Am.  St.  Rep.  40.] 

Agricmlt«va  —  Fami  Loan  Act  —  Va« 

Udity. 

Farm  Loan  Act  (Laws  1915,  c.  28)^  oreat- 
ing  a  department  of  farm  loans  to  formulate 
and  receive  application  for  loans  on  farm 
property,  to  require  and  pass  upon  proof  ^  of 
title,  to  formulate  all  mortgages  securing 
such  loans^  to  issue  and  offer  for  sale  the 
bonds  intended  as  evidence  of  such  loans,  and 
to  collect  all  loans  and  pay  the  bonds  as  they 
mature,  prescribing  the  character  of  farm 
property  and  the  form  of  the  lx>nd,  and  ap- 
propriating A  sum   for   adannistrativq^  pur- 
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poses  and  for  a  guaranty  of  the  bonds,  though 
excluding  farmers  having  only  chattel  secu- 
rity or  no  security  from  its  provisions,  is 
not  unconstitutional  as  a  denial  of  the  equal 
protection  of  the  laws. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  12,  §  12,  forbidding  appropria- 
tions for  a  longer  term  than  two  years,  oper- 
ates as  an  automatic  limit,  so  that  an  appro- 
priation under  the  Farm  Loan  Act  (Laws 
1915,  c.  28),  if  otherwise  valid,  and  though 
not  limited  as  to  time,  will  expire  at  the  end 
of  two  years,  and  is  not  void  ab  initio. 

[See  note  at  end  of  this  ease.] 

Same. 

Farm  Loan  Act  (Laws  1915,  c.  28),  creat- 
ing a  department  of  farm  loans,  and  inciden- 
tally making  an  appropriation  for  adminis- 
trative expenses  and  as  a  guaranty  of  the 
bonds  evidencing  the  loans,  does  not  Violate 
Const,  art.  5,  §  33,  providing  that  appro- 
priations other  than  fOr  the  ordinary  ex- 
penses of  the  legislative  and  other  depart- 
ments, etc.,  shall  be  by  separate  bills  each 
embracing  but  one  subject,  since,  while  it 
applies  when  the  appropriation  constitutes 
the  entire  purpose,  it  does  not  apply  if  the 
appropriation  is  incidental  to  a  larger,  though 
single,  subject  of  legislation. 

[See  note  at  end  of  this  case.] 

Same. 

Farm  Loan  Act  (Laws  1915,  c.  28),  which 
appropriated  the  sum  of  $25,000,  $6,000  of 
which  was  to  start  the  administration  of  the 
department  of  farm  loans  created  by  the  act, 
and  the  remainder  of  which  was  to  serve  as 
a  guaranty  fund  to  assure  lenders  on  mort- 
gage security  that  the  interest  on  the  bonds 
evidencing  the  loans  would  be  promptly  met, 
whether  the  mortgagors  had  made  their  pay- 
ment or  not,  as  to  such  guaranty,  is  an  appro- 
priation and  a  credit  assurance,  which,  though 
the  purposes  of  the'  Farm  Loan  Act  falls 
fairly  within  the  term  "industrial,"  violated 
Const,  art.  6,  §  35,  forbidding  appropriations 
for  industrial  purposes  to  any  person  not 
under  the  absolute  control  of  the  state,  and 
art.  13,  §  1,  declaring  that  the  state  shall 
not  give  or  loan  its  credit,  and  the  fact  that 
the  guaranty  fund  was  to  be  recouped  as  used 
did  not  save  it,  because,  whether  used  or  not, 
it  stands  as  a  guaranty  for  the  benefit  of 
lenders  under  the  act. 

[See  note  at  end  of  this  case.] 

Statutes  —  Effect  of  Partial  laTalidity. 

As  such  Farm  Loan  Act  may  be  carried 
out  without  such  unconstitutional  appropria- 
tion of  money  as  a  guaranty  to  lenders  under 
the  act,  the  act  itself  will  not  fall. 

[See  Ann.  Cas.  1916D  9.] 

Constltmtioiial  Iaw  ^  VaUdity  of  Stat- 
ute —  PresvmptioA. 

A  statute  solemnly  enacted  is  not  to  be 
overthrown  by  anything  short  of  a  positive 
conviction  of  illegality. 

RaeordiBc   Aots  —  Fees  —  By   Wlioaa 
Payable. 

It  is  the  contemplation  of  the  law  that  re- 
cording fees  are  to  be  paid  by  those  whose 
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interests  are  protected  by  recordation,  in  case 
of  mortgages  by  the  mortgagees,  and  such  fees 
are  never  a  charge  against  the  mortgagor. 

Validity-  of  Ezemption  from  Reoordlns 


The  provision  of  the  Farm  Loan  Act  (Laws 
1915,  c.  28)  exempting  the  mortgages  to  be 
given  thereunder  from  taxation  and  record- 
ing fees,  while,  as  respects  taxation,  it  cre- 
ates no  real  distinction  between  such  mort- 
gages and  others,  and,  while  the  state  may 
exempt  its  officer  and  commissioner  of  farm 
loans  from  paying  such  fees,  yet  it  furthers 
the  interest  of  the  lender  by  discriminating 
between  him  and  all  other  mortgagees  in  a 
way  not  justified  by  any  relation  to  the  en- 
couragement of  agriculture,  and  is  a  denial 
of  the  equal  protection  of  the  laws. 

Statutes  —  Partial  InTallditj. 

As  the  exemption  is  not  so  interwoven  with 
the  texture  of  the  Farm  Loan  Act  (Laws 
1915,  c.  28)  or  so  indispensable  to  its  pur- 
poses or  operation  as  to  compel  the  view  that 
without  it  the  act  would  not  have  been 
passed,  Its  invalidity  will  not  affect  the  act 
itself. 

[See  Ann.  Cas.  1916D  9.] 


Taxpayer's  Actios  •«•  Attaok  om  Statute 
—  Necessity  of  Prejvdioe. 

A  citi'/cen  and  taxpayer  suing  to  enjoin  the 
state  treasurer  from  issuing  bonds  under  the 
Farm  Loan  Act  (Laws  1915,  c.  28)  may  not 
complain  of  references  in  the  bonds  to  a  guar- 
anty fund,  since  such  references  can  have  no 
effect  prejudicial  to  him,  or  of  the  invalid 
exemption  of  mortgages  thereunder  from  the 
recording  fee,  when  he  cannot  be  affected 
thereby. 

Appeal  from  District  Court,  Lewis  and 
Clark  county:  WoBO,  Judge. 

Action  by  George  H.  Hill,  plaintiff,  against 
William  C.  Rae,  State  Treasurer,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts   are   stated   in   the  opinion.     Af- 

riEUED. 

Wight  A  Pett  for  appellant. 
J.   B.   Poind€xier,    Wm.   E,   Poorfnan   and 
Cha3.  8.  Wagner  for  respondent. 

[380]  Sa^neb,  J. — The  plaintiff,  alleging  his 
status  as  citizen  and  taxpayer  of  Lewis  and 
Clark  county,  Montana,  brought  this  suit  to 
enjoin  the  defendant,  as  st^tc  treasurer,  from 
issuing,  negotiating  or  selling  certain  bonds 
pursuant  to  the  provisions  of  Chapter  28  of 
4;lwLaW6  oi  Ji91&^  comnoenly  called  the  Farm 
Loan  Act.  Claim  is  the  relief  sought  is 
based  U|K)n  the  contention  tliat  the  Act  is 
unconstitiitional,  and  that,  in  connection  with 
the  proposed  issue,  negotiation  and  sale  of 
bonds  thereunder,  the  defendant  has  expend- 
ed, and,  unless  restrained,  will  expend,  large 
sums  of  money  belonging  to  the  state.  The 
defendant   demurred,   questioning  the  plain- 


tiff's main  contention,  his  right  to  maintain 
the  suit,  and  the  power  of  the  court  to  hear 
it.  The  demurrer  was  sustained,  not,  how- 
ever, on  either  of  the .  technical  grounds  as- 
signed, and  the  plaintiff,  refusing  to  plead 
further,  suffered  judgment  of  dismissal  to  be 
entered.    This  appeal  is  from  that  judgments 

1.  The  defendant  again  insists  that  tho- 
court  had  no  jurisdiction  to  hear  this  suit^ 
and  the  plaintiff  none  to  maintain  it — the- 
former  because  "an  injunction  cannot  be- 
granted  ...  to  prevent  the  execution  of 
a  public  statute,  by  officers  of  the  law,  for* 
the  public  benefit"  <Rev.  Codes,. sec.  6121)  ^. 
the  latter  because  it  does  not  appear  that  the- 
plaintiff  will  suffer  any  other  or  different 
injury  than  the  taxpayers  of  the  state  in 
general.  The  assumption  that  the  Farm  Loan: 
Act  or  its  execution  is  for  the  public  benefit 
begs  the  whole  question;  while  the  plaintiff's- 
right  as  citizen  and  taxpayer  to  maintain 
such  a  suit  as  this  is  settled  by  a  long  line- 
of  decisions  in  this  state,  extending  from^ 
Chumasero  v.  Potts,  2  Mont.  242,  to  Poe  t.. 
Sheridan  County,  62  Mont  279,  157  Pac.  185.. 

2.  In  its  general  scope  and  purpose  the- 
Farm  Loan  Act  is  assailed  as  obuoxious  class 
legislation,  or  a  denial  of  the  equal  protei;- 
tion  of  the  laws,  contrary  to  the  Fourteenth' 
Amendment  {381]  to  the  national  Constitu- 
tion. Whether  this  is  so  or  not  depends  on. 
what  the  Act  designs  to  do,  how  it  designs- 
to  do  it,  and  what  may  be  its  effect  upon 
those  without  as  well  as  those  within  its 
scope.  It  may  be  analyzed  as:  (1)  Creating 
a  department  of  farm  loans,  for  which  the- 
state  treasurer  is  the  commissioner  or  head, 
the  several  county  treasurers  are  local  repre- 
sentatives, the-  attorney  general  is  the  h^al 
adviser,  the  state  examUer  is  the  auditory, 
and  the  several  county  attorneys  are,  as  such^ 
required  to  render  legal  service;  (2)  impos- 
ing upon  that  department  the  duty  to*  formu- 
late and  receive  applications  for  loans  oiv 
nonurban  property,  to  require  and  pass  upon 
proof  of  title,,  productive  value  and  other 
facts  pertinent  to  the  security  offered,  to 
formulate  all  mortgages  given  to  secure  such 
loans  and  be  named  as  mortgagee  therein,  t» 
formulate,  issue  and  offer  for  sale-  the  bonds- 
intended  as  evidence  of  such  loans,  to  ooUect 
all  payments  as  they  become  due,  and  to*  pay 
tke  bends  as  they  mature  accoiding  to  the 
scheme  set  forth;  (3)  prescribing  the  char- 
acter of  property  which  shall  be  accepted  as- 
sccurity  and  how  it  shall  be  held  as  such,  the 
general  nature  of  the  bonds,  the  rate  of  inter- 
est they  shall  bear,  how  they  shall  mature, 
where  they  shall  be  payable,  the  manner  in 
which  payments  shall  be  taken  up,  and  the 
means  to  be  employed  in  caring  for  cases  of 
default;  (4)  appropriating  $25,000  out  of  the 
state  treasury,  of  which  $5,000  is  to  be  used 
for   administrative  purpoeesy  but  t^  be   rt- 
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•coaped,  so  far  as  may  be,  by  taking  one- 
eighth  of  each  payment  required  of  the  mort- 
gagors^ and  $20,000  to  serve  as  a  guaranty 
fund  to  assure  the  prompt  payment  of  matur- 
ing bonds,  with  intereet,  and  to  be  recouped 
by  tbe  proceeds  of  foreclosures  against  de- 
faulting debtorsj  or,  if  necessary,  by  assess- 
ments upon  nondefaulting  owners  whose 
mortgages  are  security  for  the  same  series  of 
bonds;  and  (5)  exempting  from  recording 
fees  and  from  taxation  the  mortgages  given 
to  secure  such  loans.  In  short,  for  reasons 
not  declared  in  the  Act  itself,  it  designs  to 
assist  agriculturists  in  securing  loans  on 
their  real  estate  by  and  through  the  activities 
of  a  public  department,  aided  to  greater  or 
less  [382]  extent  by  public  funds,  and  thus 
to  confer  upon  that  particular  class  certain 
privileges  not  as  yet  enjoyed  by  any  other. 

In  the  application  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  no  distinction  is  to  be  observed  be- 
tveen  the  effect  of  priyileges  conferred  and 
the  effect  of  burdens  imposed.  A  privilege 
conferred  upon  one  class  is  a  discrimination 
in  favor  of  that  class  and  against  all  others 
not  similarly  endowed,  as  a  burden  upon  one 
class  is  a  discrimination  against  it  and  in 
favor  of  all  others  not  similarly  afflicted: 
But  a  discrimination  is  not  necessarily  un* 
lawful  merely  because  it  is  a  discrimination. 
Indeed,  the  greater  part  of  all  legislation  is 
discriminatory  either  in  the  extent  to  which 
it  operates,  t^e  manner  in  which  it  applies, 
or  the  objects  sought  to  be  attained  by  it; 
and  we  are  commanded  by  the  highest  judicial 
authority  of  the  land  "to  be  cautious  about 
pressing  the  broad  words  of  the  Fourteenth 
Amendment  to  a  dryly  logical  extreme. 
Many  laws  which  it  would  be  vain  to  ask  the 
eonrt  to  overthrow  could  be  shown,  easily 
enough,  to  transgress  a  scholastic  interpre- 
tation of  one  or  another  of  the  great  guar- 
anties in  the  Bill  of  Rights."  (Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  576,  Ann. 
Cag.  3912A  487,  32  L.R.A.(N.S.)  1062,  56  U. 
8.  (L.  ed.)  112,  341,  31  S.  Ct.  186,  299.)  A 
privilege,  or  a  burden,  is  or  is  not  a  denial 
of  the  equal  protection  of  the  laws,  according 
to  whether  the  discrimination  relates  to  a 
matter  upon  which  classificaticm  is  legally 
permissible,  and,  if  so,  whether  the  classiilca- 
tion  is  a  reasonable  one.  That  classification 
is  permissible,  because  in  the  essential  nature 
of  things  and  in  any  due  appreciation  of 
«)uality  in  the  operation  of  the  law  it  is 
necessary  in  legislation  for  purposes  of  reve- 
nue, or  in  the  application  of  the  police  power 
strictly  so  called,  or  in  legislation  designed 
to  increase  the  industries  of  the  state,  develop 
its  resources,  or  add  to  its  wealth  and  pros* 
Parity,  is  abundantly  settled  by  judicial  de« 
cision  as  well  as  by  the  course  of  legislation. 
To  cover  the  entire  f^eld  of  this  subject  is  im- 


possible within  any  reasonable  limits.  Suffice 
it  to  say  that  by  the.  Supreme  Court  of  the 
United  States,  construing  this  very  amend- 
ment, [383]  classifications  have  been  sus- 
tained based  upon  differences  in  the  amount 
of  legacies,  differences  between  corporations, 
differences  between  land  dependent  on  its  use 
for  agricultural  and  other  purposes,  differ- 
ences between  fire  insurance  and  other  insur- 
ance, differences  in  the  character  of  work, 
differences  between  hiring  persons  to  labor  in 
the  state  and  hiring  persons  to  labor  out  of 
the  state,  differences  between  sugar  refineries 
based  entirely  on  whether  the  sugar  refined 
was  purchased  or  produced  by  the  refiner,  as 
well  as  various  other  differences  too  numerous 
to  mention.  (Magoun  v.  Illinois  Trust,  etc. 
Bank,  170  U.  S.  283,  42  U.  S.  (L.  ed.)  1037, 
18  S.  Ct.  594;  Clark  v.  Kansas  City,  176  U. 
S.  114,  44  U.  S.  (L.  ed.)  392,  20  S.  a.  284; 
Gundling  v.  Chicago,  177  U.  S.  183,  44  U.  S. 
(L.  ed.)  725,  20  S.  Ct.  633;  Petit  v.  Minne- 
sota, 177  U.  S.  164,  44  U.  S.  {U  ed.)  716, 
20  S.  Ct.  666;  Williams  v.  Fears.  179  U.  S, 
270,  45  U.  S.  (L.  ed,)  186,  21  S.  Ct.  128; 
American  Sugar  Refining  Co.  v.  Louisiana, 
179  U.  S.  89,  45  U.  S.  (L.  ed.)  102,  21  S.  Ct. 
43,  and  cases  cited  in  these  decisions.) 

In  Barbier  v.  Connolly,  113  U.  S.  27,  28 
U.  S.  (X,  ed.)  923,  5  S.  Ct.  357,  Mr.  Justicf 
Field,  speaking  for  the  court,  said;  "Xeither 
the  amendment,  broad  and  comprehensive  as 
it  is,  nor  any  other  amendment,  was  designed 
to  interfere  with  the  power  of  the  state,  some- 
times termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  peo- 
ple, and  to  legislate  so  as  to  increase  the 
industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.  From 
the  very  necessities  of  society,  legislation  of 
a  special  character,  having  these  objects  in 
view,  must  often  be  had  in  certain  districts, 
such  as  for  draining  marshes  and  irrigating 
arid  plains.  Special  burdens  are  often  nec- 
essary for  general  benefitsr-for  supplying 
water,  preventing  fires,  lighting  districtsy 
cleaning  streets,  opening  parks  and  many 
other  objects.  Regulations  for  these  pur* 
poses  may  press  with  more  or  less  weight 
upon  one .  than  upon  another,  but  they  are 
designed,  not  to  impose  unequal  or  unneces? 
sary  restrictions  upon  anyone,  but  to  pro- 
mote, with  as  little  individual  inconvenience 
[384]  as  possible,  the  general  good.  Though 
in  many  respects  necessarily  special  in  their 
character,  they  do  not  furnish  just  grouud 
of  complaint  if  they  operate  alike  upon  all 
persons  and  property  under  the  same  circum- 
stances and  conditions.'' 

In  Clark  v.  Kansas  City,  supra,  a  state 
statute  was  under  consideration  which  au- 
thorized certain  cities  to  annex  lands  adjoin- 
ing the  eity  limits,  but  provided  that  "noth- 
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ing  in  this  Act  shall  be  taken  or  held  to  apply 
to  any  tract  or  tracts  of  land  used  for  agri- 
cultural purposes  when  tho  same  is  not  owned 
Iiy  any  railroad  or  other  corporation,"  and 
the  court  upheld  the  distinction,  declaring 
that  it  was  justified  by  the  principle  of  the 
cases  cited  above:  "That  principle  leaves  to 
the  state  the  adaptation  of  its  laws  to  its 
conditions.  The  growth  of  cities  is  inevitable, 
and  in  providing  for  their  expansion  it  may 
be  the  judgment  of  an  agricultural  state  that 
they  should  find  a  limit  in  the  lands  actually 
used  for  agriculture." 

In  American  Sugar  Refining  Co.  v.  Louisi* 
ana,  supra,  a  state  statute  imposing  a  license 
tax  upon  persons  and  corporations  carrying 
on  the  business  of  refining  sugar  and  mo- 
lasses,  but  exempting  from  its  operation 
''planters  and  farmers  grinding  and  refining 
their  own  sugar  and  molasses,"  was  sustained 
with  the  remark  that:  "The  discrimination 
is  obviously  intended  as  an  encouragement  to 
agriculture,  and  does  not  deny  to  persons  and 
corporations  engaged  in  a  general  refining 
husineas  the  equal  protection  of  the  laws." 

So,  too,  legislative  activity  having  for  its 
avowed  purpose  the  encouragement  of  this  or 
that  particular   industry   deemed  of   impor- 
tance to  the  state  has  been  prolific  of  results. 
We  need  not  go  beyond  the  boundaries  of  our 
own  commonwealth  for  instances  which  now 
form  part  and   parcel  of  our  very  political 
and  economic  life.     We  cite  the  state  board 
of  stock   commissioners,  the   state  board   of 
sheep  commissioners,  and  the  livestock  sani< 
tary  board,  specifically  charged  with  the  su- 
pervision and  protection  of  the  stock  interests 
of  the  ?tate,  together  with  the  considerable 
mass  of  legislation  enacted  to  foster  this  in- 
dustry; the  state  board  of  horticulture,  with 
the  laws  for  the  [385]  prevention  and  eradi- 
cation of  Insect  peats  and  plant  diseases,  dis- 
tinctly held  by  this  court  to  be  a  valid  exer- 
cise of  the  power  vested  in  the  state  to  pro- 
mote the  general  welfare  <Colvill  v.  Fox,  51 
Mont.  72,  149  Pac.  496,  L.R.A.1915F  894): 
the  bureau  of  agriculture  and  publicity  and 
the  bureau  of  labor  and  industry,  whose  func- 
tions are  to  further,  in  certain  ways,  "the 
agricultural,   commercial,    mining,   manufac- 
turing and  labor  interests  of  the  state;"  the 
state  fair;  our  extensive  Code  of  labor  stat- 
utes,  including  the   regulations  for  mining, 
and  the  laws  for  the  compensation  of  injured 
workmen;    the   state  board  of  poultry  hus- 
bandry; the  maintenance  of  experiment  sta- 
tions, substations  and  county  agriculturists; 
our  provisions  for  the  organization  of  irriga-* 
tion  and  drain  districts;   and,  in  part,  the 
institution  and  maintenance  of  the  Agricul- 
tural College  and  the  School  of  Mines  them- 
selves.   In  the  face  of  all  that  has  been  said 
and  done  in  this  connection,  it  is  too  late  to 
claim  that  the  mere  selection  of  a  given  in- 


dustry or  pursuit  for  favorable  consideration 
by  the  state  is  a  denial  to  others  of  the  equal 
protection  of  the  law. 

Plaintiff  urges  as  decisive  against  the  Act 
that  in  State  v.  Cudahy  Packing  Co.  33  Mont. 
179,  114  Am.  St.  Rep.  804,  8  Ann.  Cas.  717, 
82  Pac.  833,  this  court,  following  the  decision 
of  the  national  supreme  court  in  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  46  U. 
S.   (L.  ed.)   679,  22  S.  Ct.  431,  held  an  anti- 
trust law  of  this  state  to  be  invalid  as   a 
denial   of  the  equal  protection  of  the  laws 
because,  though  forbidding  persons,  corpora- 
tions and  associations  generally  from  combin- 
ing   to    fix    prices,    regulate    production    or 
create  restrictions  in  trade,  it  exempted  from 
its  operation   "persons  engaged  in   horticul- 
ture or  agriculture  with  a  view  of  enhancing 
the  price  of  their  products."    The  idea  under- 
lying both  these  decisions  is  that  if,  in  the 
large  design  to  protect  the  public  from  e.^- 
tortion,  combinations  to  control  prices  should 
be   forbidden,   all   should   be,   because,    with 
reference  to  that  design,  no  legitimate  dis- 
tinction can  be  made  among  them.     This  i» 
apparent  from  the  fact  that  in  the  Connolly 
Case  the  court,  reasserting  the  right  of  the 
states  to  classify,  insists  that  classification 
"must  always  rest  [386]  upon  some  difl'erciice 
which  bears  a  reasonable  and  Just  relation 
to  the  Act  in  respect  to  which  the  classifica- 
tion is  proposed."     It  does  not  follow,  how- 
ever, tliat  the  object  in  respect  to  which  the 
classification  is  made  must  commend  itself  to 
"certain  preconceived  and  deeply  rooted  no- 
tions of  lawyers"  (Cunningham  v.  Northwest- 
ern  Imp.   Co.   44   Mont.   180,  204,   119   Pac. 
554),  or  that  the  classification  must  always 
depend  "on  scientific  or  marked  differences  in 
things  or  persons  or  relations:  it  suflices  if 
it  is  practical,  and  it  is  not  reviewable  unless 
palpably    arbitrary.''      (Orient    Ina.    Ck).    v. 
Daggs,  172  U.  S.  557,  502,  43  U.  S.  (L.  ed.) 
652,  19  S.  Ct.  281.) 

The  question  then  is  whether,  within  the 
lines  thus  drawn,  the  selection  of  agricul- 
turists for  the  pai'ticular  form  of  considera- 
tion here  accorded  can  be  justified.  We  think 
it  can,  bearing  in  mind  that  with  the  accu- 
racy or  wisdom  of  the  legislative  view  we 
may  not  concern  ourselves.  (^lobile  County 
V.  Kimball,  102  U.  S.  691,  20  U.  S.  (L.  ed.) 
238;  Magoun  v.  Illinois  Trust,  etc.  Bank, 
supra;  Atchison  Trust,  etc.  Co.  v.  Matthews, 
174  U.  S.  96,  102,  43  U.  S.  (L.  ed.)  909, 
19  S.  Ct.  609;  Clark  v.  Kansas  City,  supra; 
Billings  V.  Illinois,  188  U.  S,  97,  102,  47 
U.  S.  (L.  ed.)  400,  23  S.  Ct.  272.)  It  is  a 
matter  sufficiently  notorious  to  charge  the 
court  with  judicial  knowledge  tliat,  according 
to  the  federal  census  of  1910,  approximately 
one-third  of  our  productive  population  is  en- 
gaged in  agriculture.  From  time  immemorial 
it  has  been  fully  realized  that  the  economic 
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relatione  of  that  pursuit  to  all  other  forms 
of  human  activity  are  of  the  first  impor- 
ttnce;  other  things,  other  occupations,  may 
be  dispensed  with  at  more  or  less  cost  to 
society,  but  without  agriculture,  civilization 
itself  must  fail.  For  several  years  last  past 
there  has  been  growing  the  conviction,  based 
to  some  extent  on  government  investigations 
and  reports,  that  farmers  requiring  money  to 
carry  on  and  extend  their  operations  are  sub- 
jected to  disadvantages  which,  not  altogether 
oecessary  and  not  sufTered  by  other  classes, 
SMrioQsly  hamper,  if  they  do  not  imperil,  tho 
progress  and  welfare  of  agriculture.  The  rec- 
tification of  this  condition  has  engaged  and 
Ib  engaging  the  attention  [387]  of  Congress 
as  well  as  the  attention  of  several  of  the 
states.  At  the  general  election  of  1914  the 
people  of  this  state  undertook  to  aid  in  the 
solution  of  the  problem  by  means  of  the  ini- 
tiative, authorizing  farm  loans  to  be  made 
oat  of  the  school  funds,  and  the  governor  in 
his  annual  message  to  the  Fourteenth  Legis- 
lative Assembly  directing  notice  to  certain 
constitutional  objections  which  had  been 
raised  against  such  use  of  school  funds,  urged 
the  subject  of  farm  loans  upon  the  legislative 
mind.  In  the  light  of  these  circumstances  it 
is  impossible  to  avoid  the  conclusion  that  the 
subject  appeared  to  be  one  **held  by  the  strong 
and  preponderant  opinion  to  be  greatly  and 
immediately  necessary  to  the  public  welfare" 
(Noble  State  Bank  v.  Haskell,  aupra),  and 
that,  whether  wisely  or  not,  the  legislature, 
ic  enacting  the  law  in  question,  did  believe 
that  it  was  legislating  to  develop  the  re- 
sources of  the  state  and  to  add  to  its  pros- 
perity. It  is  not  our  province  to  assert  that 
this  was  a  mistaken  belief. 

It  is  urged,  however,  that  the  Act  is  un- 
equal, even  as  respects  the  agricultural  class, 
because  farmers  who  have  only  chattel  secu- 
ritv  and  farmers  who  have  no  securitv  cannot 
svail  themselves  of  its  provisions.  This  ar- 
gument mistakes  the  purpose  of  the  Act;  for 
it  surely  is  not  sound  criticism  that  such 
purpose  was  not  to  further  improvidence  nor 
to  furnish  a  panacea  for  all  the  financial  ills 
to  which  the  farmer^  like  the  most  of  us,  is 
hfir.  The  legislative  view  undoubtedly  was 
that  the  capital  necessary  to  enla.!^  ^od  de- 
velop our  productive  area  could  best  be  ac- 
quired by  individual  long-time  loans  at  a 
moderate  rate  of  interest.  But  to  every  lend- 
er, particularly  to  t^e  makers  of  such  loans, 
»«urance  of  repayment  with  interest  is  a 
commanding  factor;  and  the  Act  cannot  be 
condemned  because  it  does  not  attempt  the 
impracticable  task  of  procuring  long-timo 
loans  at  moderate  interest  on  chattel  security 
or  on  no  security  at  all.  In  our  opinion,  the 
Act  is  general  so  far  as  it  goes,  because  the 
conditions  of  security  exacted  by  it  are  adapt- 
ed to  the  character  of  loans  which  its  aid  is- 


offered  to  obtain,  and  because  such  aid  is  open 
to  all  who  comply  with  these  conditions. 

[388]  We  see  nothing  in  the  general  scope 
and  purpose  of  the  Act  which  constitutes  a 
denial  of  the  equal  protection  of  the  laws. 

3.  Because  of  the  appropriation  it  contains, 
the  Act  is  further  assailed  as  contrary  to  sec- 
tions 33  and  34  of  Article  V,  section  12  of 
Article  XII,  and  section  1  of  Article  XI 11  of 
our  state  Constitution. 

Conceding  that  the  appropriation  is  not 
limited  in  terms  as  to  time,  it  is  our  opinion 
that  the  provision  in  section  12,  Article  XII, 
forbidding  appropriations  for  a  longer  term 
than  two  years,  operates  as  an  automatic 
limit,  so  that  the  appropriation,  if  otherwise 
valid,  would  expire  at  the  end  of  that  time, 
rather  than  to  void  it  ah  initio. 

Nor  do  we  think  there  was  any  violation 
of  section  33,  Article  V,  which  provides  that 
appropriations,  other  than  for  the  ordinary 
expenses  of  the  legislative,  executive,  and 
judicial  departments  of  the  state,  interest  on 
the  public  debt,  and  for  public  schools,  "shall 
be  made  by  separate  bills,  each  embracing  but 
one  subject."  Counsel  for  appellant  con- 
strues this  to  mean  that  appropriations  for 
a  special  purpose  shall  in  all  cases  be  made 
foy  a  bill  containing  nothing  but  the  appro- 
priation itself.  Where  the  appropriation  con- 
stitutes the  entire  purpose  in  view,  this  is 
doubtless  correct;  but  it  is  not  correct  if  the 
appropriation  is  a  mere  incident  to  a  larger, 
but  still  single,  subject  of  legislation.  There 
is  no  violation  of  this  provision  where  the 
legislature  establishes  a  bureau  or  commis- 
sion, and  appropriates  funds  for  its  inaugura- 
tion or  to  carry  out  the  objects  for  which  it 
was  created. 

"No  appropriation  shall  be  made,"  says  sec- 
tion 35  of  Article  V,  "for  charitable,  indus- 
trial, educational  or  benevolent  purposes  to 
any  person,  corporation  or  community  not 
under  the  absolute  control  of  the  state,"  and, 
says  section  1  of  Article  XIII,  "neither  the 
state,  nor  any  county,  city,  town,  municipal- 
ity, nor  other  subdivision  of  the  state  shall 
ever  give  or  loan  its  credit  In  aid  of,  or  make 
any  donation  or  grant,  by  subsidy  or  other- 
wise, to  any  individual,  association  or  corpo- 
ration." The  appropriation  in  this  Act  has 
two  defined  purposes,  viz.:  [389]  Five  thou- 
sand dollars  to  set  in  motion  the  department 
created  by  the  Act,  to  which  extent  it  cannot 
be  assailed  as  contravening  the  provisions 
quoted;  and  $20,000  to  serve  as  a  guaranty 
fund  to  assure  lenders  that  the  interest  on 
maturing  bonds  will  be  promptly  met,  wheth- 
er the  mortgagors  have  made  their  payments 
or  not.  Manifestly,  this  sum  of  $20,000  is 
both  an  appropriation  and  a  credit  assur- 
ance; for  it  is  no  longer  available  as  a  part 
of  the  public  funds,  and  it  is  set  apart  as  a 
guaranty  fund  to  bs  drawn  upon  to  make 
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good  fyro  tempore  the  defaults  of  mortgagors. 
It  will  not  suffice  to  say  that,  the  general 
purposes  of  the  Act. being  to  foster  agricul- 
ture, and  thus  to  promote  the  public  welfare, 
such  purpose  is  a  public  one;  in  the  broad 
sense  considered  above  it  is  so,  and  so,  like- 
wise, are  all  the  purposes  mentioned  in  sec- 
tion 35  of  Article  V ;  yet  money  for  them  may 
not  be  appropriated  unless  the  specific  ob- 
jects are  under  the  absolute  control  of  the 
state.  The  ultimate  purpose  of  the  Farm 
Loan  Act  comes  fairly  within  the  term  "in- 
dustrial," as  used  in  section  85  of  Article  V; 
but  it  is  not,  so  far  as  the  use  of  this  fund 
is  concerned,  under  the  absolute  control  of 
the  state,  for  the  obvious  reason  that  the 
state  cannot  direct  the  conduct  or  judgment 
of  mortgagors  in  the  handling  of  their  prop- 
erty, nor  anticipate  or  prevent  the  cases  of 
default  which  are  to  be  the  occasion  for  such 
use.  Xor  does  the  fact  that  the  fund  is  to 
be  recouped  as  used,  save  it  from  the  ban  of 
the  Constitution,  because,  whether  used  or 
not,  it  stands  as  an  appropriation  and  an 
assurance  for  the  benefit  of  the  individuals 
who  may  become  lenders  under  the  Act.  (In 
re  Relief  Bills,  21  Colo.  62,  39  Pac.  1089; 
Fox  v.  Mohawk,  etc.  Humane  Soc.  165  N.  Y. 
517,  80  Am,  St.  Rep.  767,  61  L.R.A.  681,  59 
N.  E.  353.) 

It  does  not  follow,  however,  that  the  Act 
itself  must  fall.  There  is  nothing  to  indicate 
that  any  part  of  this  $20,000  has  ever  been 
used  or  that  its  presence  in  the  Act  was  the 
inducement  to  its  passage.  A  statute  solemn- 
ly enacted  is  not  to  be  overthrown  by  any- 
thing short  of  positive  conviction  of  its  ille^ 
gality,  and  it  is  not  destroyed  mi  toto  because 
of  an  improper  provision,  unless  such  provi- 
sion is  necessary  to  the  integrity  [390]  of  the 
statute  or  was  the  inducement  to  its  enact- 
ment. It  is  perfectly  clear  that  this  Act  can 
be  carried  out  without  the  unlawful  provi- 
sion, while  it  is  pure  speculation  whether  the 
loss  of  the  unlawful  appropriation  will  in  the 
slightest  degree  affect  its  serviceability. 

4.  The  last  and  final  assault  upon  the  Act 
is  based  upon  the  provision  exempting  from 
taxation  and  recording  fees  the  mortgages  to 
be  given  pursuant  to  its  terms.  So  far  as  the 
exemption  from  taxation  is  concerned,  the 
Act  creates  no  real  distinction  between  these 
and  other  mortgages.  Mortgages  are  not  now 
taxed  save  as  the  notes,  bonds  or  other  choses 
in  action  secured  by  them  are  taxed;  and  it 
is  so  here.  The  bonds  are  to  be  taxed,  and, 
because  they  are  to  be  taxed,  the  mortgages 
are  not. 

It  is  not  difficult  to  understand  the  theory 
upon  which  the  exemption  from  recording  fees 
was  made.  Bv  the  terms  of  the  Act  the  mort- 
gages  are  to  run  to  the  commissioner  of  farm 
loans,  and  the  state  may  clearly  exempt  itself 
and   its  officers   from  paying  such  fees.     It 


happens,  however,  that  the  commissioner  of 
farm  loans  is  only  a  nominal  mortgagee,  made 
so  for  convenience,  the  real  mortgagees  being 
the  holders  of  the  bonds  secured  by  the  mort- 
gagees. It  is  the  contemplation  of  our  law, 
whatever  may  be  the  commercial  custom,  that 
recording  fees  are  to  be  paid  by  those  whose 
interests  are  protected  by  recordation, — in 
case  of  mortgage  the  mortgagee.  It  is  never 
legally  a  charge  against  the  mortgagor,  and 
exemption  from  it  is  not  for  his  benefit.  This 
exemption,  therefore,  furthers  the  interests 
neither  of  the  farmer — the  mortgagor — ^nor  of 
the  state;  but,  being  for  the  sole  benefit  of 
the  lender,  the  discrimination  between  him 
and  all  other  mortgagees  is  not  justified  by 
any  such  relation  to  the  encouragement  of 
agriculture  or  any  public  purpose  as  would 
warrant  the  upholding  of  the  exemption.  It 
must  be  said  again,  however,  that  the  Act 
itself  is  not  involved  in  the  condemnation  of 
this  provision,  because  it  is  not  so  inter- 
woven with  the  texture  of  the  Act,  so  indis- 
pensable to  the  purposes  or  operation  of  the 
Act  as  to  [391]  compel  the  view  that  without 
the  provision  the  Act  would  not  have  been 
passed. 

The  bonds  proposed  to  be  issued,  as  shown 
by  a  form  copy  attached  to  the  complaint, 
contain  various  references  to  the  $20,000  ap- 
propriation as  a  guaranty  fund;  and  it  fol- 
lows from  the  above  discussion  that  they 
ought  not,  as  a  matter  of  fair  dealing,  to  be 
issued  in  that  form,  because  there  is  no  such 
appropriation,  legally  speaking.  Of  this,  how- 
ever, the  plaintiff  cannot  complain,  since, 
whether  these  references  remain  in  the  bonda 
or  not,  they  can  have  no  force  or  effect  preju- 
dicial to  him.  Nor  can  he  be  affected  by  the 
invalid  exemption  from  recording  fees,  be- 
cause the  several  county  recorders  are  respon- 
sible for  their  collection.  He  was  therefore 
not  entitled  to  the  injunction  sough t,  and 
the  judgment  appealed  from  wa«  correct.  It 
is  accordingly  affirmed. 

Affirmed. 

Brantly,  C.  J.,  and  HoUoway,  J.,  concur. 


KOTE. 

Validitj  of  Farm  Loui  Statute. 

It  has  long  been  recognized  that  the  pro- 
motion of  agriculture  is  so  far  a  matter  of 
public  interest  that  state  funds  may  lawfully 
be  appropriated  in  aid  of  agricultural  socie- 
ties organized  to  disseminate  information  oq 
agricultural  subjects.  See  1  R.  C.  L.  tit. 
Agriouliure,  p.  786.  So  it  has  been  held  that 
the  legislature  may  provide  for  the  appoint- 
ment of  a  salaried  "county  agent"  olmrpod 
with  the  duty  of  securing  the  co-operation  of 
individuals  in  improved  agricultural  methods. 
State  V.  Meeker,  182  Ind.  240,  105  N.  £.  906. 
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style/  on  the  5th  daj  of  Fcbmaiy^  1841,  at 
whieh  time  there  were  only  ten  certificates  of 
the  trustee  stoelcy  of  book  'A'  in  the  hands  of 
Menard,  which,  on  the  7th  of  May,  following, 
were  issued  to  Origen  Sibley,  and  William 
DenntSy  who  had  bought  and  paid  for  Ave 
shares  each  in  1837,  from  White,  at  the  rate 
of  five  hundred  dollars  per  share.  The  cer- 
tificate Na  153,  of  the  trustee  stock,  with 
others,  was  issued  by  Menard,  bv  order  of 
the  board  of  directors,  to  Dr.  Jones  in  pay- 
ment of  his  services." 

The  Galveston  Citv  Co.  v.  Siblev,  56  Tex. 
269,  directly  involved  one  of  the  shares  of  the 
trustee  stock,  evidenced  by  a  trustee  c<!rtifi- 
cate,  and  necessarily  sustaining  the  same  re- 
lation to  the  corporation  as  the  five  shares 
alleged  in  this  case  to  have  been  sold  to  Trip- 
lett  and  similarly  evidenced.  The  certificate 
was  issued  to  Origen  Sibley,  the  ancestor  of 
the  plaintiffs  in  the  suit,  on  Msy  7,  1841, 
alter  the  incorporation  of  the  company  and 
more  than  two  months  later  than  the  three 
last  certificates  issued  to  Triplett  in  question 
here.  The  suit  to  establish  the  rights  of 
the  plaintiffs  as  the  owners  of  a  legal  share 
of  the  stock  in  the  corporation  in  virtue  of 
the  ownership  by  their  ancestor  of  a  share  of 
the  trustee  stocky  was  brought  in  1878,  thirty'* 
seven  years  after  the  issuance  of  the  certifi- 
cate. The  trial  court  held  that  Sibley  there- 
by became  a  legal  owner  of  one  share  of  the 
stock  of  the  corporation  with  all  of  such 
rights  and  privileges,  which  was  affirmed  by 
this  court  with  the  judgment  so  reformed  as 
to  provide  sufficient  indemnity  to  the  com- 
pany. We  quote  from  the  opinion  as  fol- 
lows: 

"Under  the  circumstances  we  think  such 
case  is  presented  by  the  pleadings,  which,  if 
sustained  by  the  testimony,  should  entitle 
the  plaintiffs  to  relief.  The  issuance  of  the 
original  certificate  to  the  alleged  ancestor  of 
the  plaintiffs,  Origen  Sibley,  and  that  the 
share  of  stock  now  stands  in  his  name  on 
the  books  of  the  company,  is  not  controverted. 
The  court  has  found  that  the  certificate  has 
been  lost,  and  that  the  plaintiffs,  as  the  heirs 
at  law  of  Origen  Sibley,  are  the  owners  of  it. 
Under  these  lacts,  and  the  presumptions 
arising  therefrom,  in  our  opinion,  a  prima 
facie  case  was  made,  which,  in  the  absence 
of  evidence  to  the  contrary  other  than  bare 
presumptions,  would  sustsin  the  findings  of 
the  court,  and  entitle  the  plaintiffs  to  relief." 

We  consider  the  holding  in  these  two  cases 
as  direct  authority  for  the  proposition  that 
the  owners  of  shares  of  the  trustee  stock  to 
whom  the  trustee  issued  their  certificates, 
whether  before  or  after  the  date  of  [424]  the 
incorporating  Act,  Were  thereby  constituted 
stockhdldeiB  in  the  corporation.  It  should 
not  be  OYerlooked  that  the  possible  effect 
upon  their  standing  of  the  resolution  of  x^pril 


13,  1838,  does  not  appear  to  have  been  passed 
upon  in  either  of  them,  but  it  is  manifest, 
we  think,  that  its  consideration  would  not 
have  altered  the  ruling  in  either  instance. 
But  apart  from  these  decisions,  the  question 
is  capable  of  clear  determination.  Applying 
the  principles  we  have  discussed,  which  gave 
to  such  original  investment  in  an  enterprise 
of  this  character  as  under  the  conditions  here 
pleaded  was  constituted  by  the  purchase  of 
these  trustee  shares,  the  legal  effect  of  full 
ownership  of  an  equivalent  interest  in  its 
capital  stock,  and  confer  upon  such  original 
investors,  so  accepted  as  parties  to  the  un* 
dertaking,  the  relation  of  stockholders;  as 
well  aa  the  just  rule  which  regards  a  forfei- 
ture with  disfavor,*  it  is  clear  to  our  minds 
that  if  Triplett,  as  the  petition  alleges,  ac^ 
quired  the  ownership  of  the  five  shares  of 
trustee  stock  in  question,  he  thereby  became 
invested  with  all  the  rights  of  a  fitockliolder 
in  the  corporation. 

The  petition  does  not,  in  our  opinion,  dis- 
close any  loss  by  Triplett  of  his  status  as  a 
stockholder,  or,  prior  to  July,  1909,  any 
repudiation  by  the  corporation  of  the  rights 
which  inhered  in  the  ownership  of  his  stock. 
The  allegations  are  to  the  effect  that  these 
shares  have  stood  upon  the  books  of  the 
corporation  as  outstanding  shares  of  its 
stock,  and  down  to  the  time  just  stated  their 
validity  as  such  has  been  expressly  recog- 
nized by  it  in  various  acts  in  relation  to  its 
affairs  which  are  specified.  The  stockholders' 
resolution  of  December  24,  1856;  is  relied 
upon  by  the  appellees  as  a  distinct  repudia- 
tion of  this  stock.  It  is  given  in  the  state- 
ment of  the  case,  but  we  requote  it  here  for 
convenience,  as  follows: 

"Resolved,  That  holders  of  the  40  out- 
standings shares  of  Galveston  City  stock,  is- 
sued by  Levi  Jones,  Thomas  Green  and  Wm. 
E.  Johnson,  as  trustees,  and  commonly  known 
as  trustee  stock,  shall  not  be  entitled  to  draw 
dividends  thereon  or  to  vote  either  in  person 
or  by  proxies  in  meetings  of  stockholders, 
until  they  shall  have '  surrendered  the  shares 
held  by  them  and  taken  out  renewed  certifi- 
cates, in  compliance  with  the  by-laws  on  that 
subject. 

"Resolved,  That  notice  of  the  foregoing 
resolution  be  given  to  nonresident  share- 
holders by  publication  in  the  New  Orleans 
Delta,  the  Richmond  Inquirer  and  the  New 
York  Journal  of  Commerce."  The  forty 
shares  of  trustee  stock  referred  to  inehuled 
the  five  shares  here  alleged  to  have  been 
owned  by  Triplett. 

The  resolution  does  not  amount  to  a  re- 
pudiation  of  this  stock.  It  seems  to  UB  to 
have  been  drawn  with  a  purpose  to  withhold 
such  action,  and,  instead,  to  merely  deny  to 
its  owners  the  privilege  of  voting  and  draw- 
ing dividends,  not  absolutely,  it  will  be  noted, 
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Plftinrtilf  wlia  proe^ediBg  under  the  iiUthori- 
ty  of  Act  36  of  1910,  p.  5S«  entitled : 

"An  act  to  provide  measurcB  relative  to 
fruit  and  crop  pests  and  diseases;  to  divide 
the  work  incident  to  flaid  subject  between  the 
Louisiana  state  board  of  agriculture  and  im- 
migration and  the  experiment  stations  of  the 
Louisiana  State  University  and  Agricultural 
and  Mechanical  College;  to  delegate  to  the 
Louisiana  state  board  of  agriculture  and  im- 
migration pow^  to  make  rules,  ordinances 
and  rogulations  and  providing  penaities  for 
the  violation  thereof;  and  to  repeal  Act  No. 
6  of  the  Extra  Session  of  the  General  Asaem- 
blv  of  1903." 

[758]  The  act  provides  for  the  transfer  to 
the  "experiment  stations"  of  the  apparatus, 
literature,  and  other  property  of  the  "state 
crop  pest  commission,"  repeals  Act  No.  8, 
Ex.  Sess.  1903,  which  cr.eated  that  commis- 
sion, and  divides  the  entomological  work  of 
the  state  between  those  stations  and  the 
plaintiff  board,  declares  that  the  commis- 
sioner of  agriculture  shall  see  that  the  r^^- 
lations  of  the  board  are  executed,  and  vests 
him  with  authority  to  take  steps  to  that  end 
during  the  intervals  between  the  meetings 
of  the  Board.  It  further  declares  (section  4) 
that: 

Said  board  "shall  have  full  and  plenary 
power  to  deal  with  all  crop  and  fruit  pests 
and  such  contagions  and  infectious  crop  and 
fruit  diseases  as  in  the  opinion  of  the  en- 
tomologist, may  be  prevented,  controlled,  or 
eradicated;  with  full  power  to  make,  pro- 
mulgate and  enforce  such  rules,  ordinances 
and  regulations,  and  to  do  and  perform  such 
acts  as,  in  the  judgment  of  the  entomologist, 
may  be  necessary  to  control,  eradicate  or 
prevent  the  introduction,  spread  or  dissemi- 
nation of  all  injurious  crop  and  fruit  pests 
and  diseaseS)  and  all  the  rules,  ardinaoces 
and  regulations  of  said  board  shall  have  the 
force  and  effect  of  law  so  far  as  thev  conform 
to  the  general  laws  of  the  state  and  of  the 
United  States,  five  days  after  their  promul- 
gation  in   the  official  journal   of  the   state. 
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That  (section  5) : 

"The  said  board  .  .  .  shall  have  t>ower 
.  .  .  to  enforce  its  .  .  .  regulations 
in  any  court  of  competent  jurisdiction  by 
civil,  as  well  as  criminal  proceedings,  and  if 
the  remedy  elected  to  be  pursued  be  by  writ 
of  injunction,  no  court  of  this  state  shall 
have  the  right  previous  to  a  trial  upon  the 
merits,   to   set   aside  such   a   writ  on   bond. 
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That  (section  6) : 

"The  entomologist  shall  prepare  and  pub- 
lish a  list  of  dangerous  crop  and  fruit  pests 
and  infectious  and  contagious  plant  diseases, 
known  or  suspected  to  be  present  within  the 
state,  or  which  might  be  introduced;     .    .    . 


that  said  eatomol^st,  with  the  approval  of 
the  commiBsioner  of  agriculture,  shall  have 
printed  from  time  to  time  buUetinB  eontain- 
ing  such  information,  remedies,  preventatives, 
etc.,  as  he  may  oonaider  necessary^  .  .  . 
also,  the     .  regulations  of   the  said 

board,  .  ,  .  which  said  bulletins  shall  be 
distributed  to  all  farmers  and  other  interest- 
ed persons.  .  .  .  When  the  entomologist 
suspects  that  any  pest  or  plant  disease,  test 
ed  by  him  as  dangerous,  exists  in  any  part 
of  the  state,  he  shall  verify  auch  [759]  sus- 
pieion,  and,  if  same  be  well  founded,  said 
entomologist  shall  take  immediate  charge  of 
said  infested  or  infected  property  and  adopted 
such  measures  for  the  treatment  or  extermi- 
nation of  such  pest  or  disease  as  he  may  deem 
advisable;  said  entom<dogist,  or  any  of  his 
duly  authorized  assistants,  shall  have  author- 
ity to  inspect  any  building,  warehouse,  depot 
or  other  place  where  property  is  located,  or 
premises,  nurseries,  orchards,  groves  or  fields 
suspected  to  be  infested  or  infected  by  any 
crop  pest  or  disease,  listed  or  bulletined 
.  .  .  by  said  entomologist,  and  if,  in  his 
opinion  it  is  necessary  to  destroy  the  prop- 
erty so  infested  or  infected  in  order  to  pre- 
vent the  further  spread  of  said  iujurions  crop 
pest  or  disease,  he  shall  have  authority  to 
destroy  said  property  and  without  compen- 
sation to  the  owner  or  owners.  .  .  .  Any 
one  who  shall  seek  to  prevent  any  inspection 
under  the  direction  ol  said  state  board, 
.  .  .  by  said  entomologist,  or  his  author- 
ized assistants,  or  who  shall  otherwise  inter- 
fere with  the  agents  or  employees  of  sai<i 
board  or  said  entomologist  while  in  the  per- 
formance of  their  duties,  shall  be  deenie<l 
guilty  of  a  misdemeanor  and  shall,  upon  con 
viction  thereof,  be  punished  by  a  fine  of. 
.  .  .  or  imprisoner  for,  .  .  .  or  by  both 
fine  and  imprisonment.    «    .    ." 

In  the  petition  herein  filed  plaintiff  al- 
leges that  in  1913  it  was  reported  to  it  and 
to  the  entomologist  that  a  pest  or  plant 
disease,  not  theretofore  listed  by  him,  but 
thereafter  listed,  and  known  as  "citrus  can- 
ker," existed  in  the  orange  districts  of  the 
statcp  and  that  the  entomologist  v^ified  the 
report;  that  he  and  his  associates,  in  col- 
laboration with  the  scientists  of  the  Depart- 
ment of  Agriculture  of  the  United  States, 
made  a  thorough  and  systematic  study  of  the 
disease,  its  causes  and  remedies,  and  reached 
the  conclusion  that  the  only  effective  treat- 
ment was  to  exterminate  it  by  burning  the 
infected  trees;  that,  upon  the  completion  of 
said  investigation,  the  parties  thereto  caused 
to  be  printed  a  bulletin  containing  such  in- 
formation, preventives,  and  remedies  relat- 
ing to  said  disease  as  were  considered  neces- 
sary, listing  the  same  as  infectious  and 
contagious,  and  giving  notice  that  it  threat- 
ened the  destruction  of  the  citrus  fruit  in- 
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dnstrj  of  the  state  and  that  all  infected 
growth  was  subject  to  destruction,  which 
bulletin  was  distributed  among  farmers  and 
other  interested  persons;  and  that  thereupon, 
with  full  authority  from  [760]  petitioner, 
the  entomologist  began  the  burning  of  such 
growth;    that,  in  the  discharge  of  hie  duty 


means  of  eradicating  tlie  disease  in  question ; 
that  respondent  has  been  a  practical  orange 
grower  for  16  years,  has  made  a  special  study 
of  the  diseases  incident  to  the  growth  of 
orange  trees,  has  kept  in  touch  with  the 
progress  of  experiment  in  the  treatment  of 
citrus  canker,  and  has  applied  and  is  still 


in  the  premises,  he  caused  to  be  inspected    'applying  to  his  own  trees  approved  methods 

the  orange  grove  of  the  defendant,  situated      to  prevent  said  disease. 

on  the   Mississippi   river,   in   the  parish   of 

Plaquemines,  and  in  April,  1916,  it  was  found 

that  a  large  number  of  the  trees  were  in- 
fected with  said  disease,  which  finding  was 

confirmed  upon  a  personal  inspection  by  the 

entomologist   who   found   the   disease   to   be 

prevalent  to  such  an  extent  as,  in  his  opinion, 

to  render  it  necessary  for  the  protection  of 

the  other  groves  in  the  vicinity  and  of  the 

state  at  large  that  the  infected  trees  be  de- 
stroyed,   which    opinion    was    communicated 

to  defendant,  who  thereupon  stated  that  he 

would  not  permit  their  destruction,  in  which 

determination  he  has  since  persisted;   that, 

if  said  trees  are  permitted  to  stand  as  they 

are,  the  disease  with  which  they  are  infected 

will  necessarily  be  <iommunicated  to  others, 

sad  will   spread  throughout  the  parish  and 

ctate,  and  that  their  destruction  is  the  only 

possible  means  by  which  said  disease  can  be 

eradicated,  or  even   checked;    that,  if  It  be 

not  eradicated,  riiipments    of    oranges    and 

orange  trees  from  this  to  other  states  will 

be  prohibited  by  quarantine,  and  the  orange 

industry  in  this  state  will  be  destroyed. 
Wherefore  petitioner  prayed  that  defend^ 

ant  be  required  to  show  cause  why  he  should 

not  be  enjoined   from  interfering  with  the 

action  proposed  to  be  taken  by  petitioner. 
By  way  of  return  to  the  order  nisi  which 

Was  served  on  him,  defendant  alleges  that 

Act  36  of  1910  is  unconstitutional,  in  that 

the  objeets  disclosed  by  sections  5  and  6  are 
nniltifarlous,  and  are  not  expressed  in  the 

title  of  the  act;  that  said  section  5  does  not 
authorize,  or  purport  to  authorize,  the  em- 
ployment of  the  writ  of  injunction  for  the 
admission  of  a  trespass;  that  section  0  is 
void,  in  that  it  purports  to  authorize  the  de- 
struction of  private  property  without  previ- 
<Nis  compensation  and  without  due  process  of 
[761]  law;  that  the  petition  does  not  dis- 
elose  a  case  justifying  the  destruction  of 
respondent's  growing  fruit  trees  by  judicial 
decree,  inasmuch  as  it  does  not  thereby  ap- 
pear that  destruction  by  fire  is  the  only 
means  of  eradicating  citrus  canker  from 
orange  trees,  but,  on  the  contrary,  appears 
that  plaintiff  and  its  experimenters  have 
dealt  with  the  problem  involved  for  less  than 
three  years,  and  are  therefore  incompetent, 
either  from  experience  or  from  the  super- 
ficial knowledge  thus  acquired,  to  advise  the 
court  that  the  destruction  of  the  trees  by 
fire,  or  violence  and   trespass,   is   the   only 


Opinion. 

It  is  shown  that  of  defendant's  grove  of 
perhaps  2,220  trees,  exclusive  of  young  trees 
in  his  nursery,  something  like  57  per  cent 
were  infected  with  citrus  canker  when  this 
case  was  tried,  and,  nottirithstanding  the 
averment  of  defendant's  return  that  he  '^as 
applied  and  is  still  applying  to  his  own  trees 
approved  methods  to  prevent  said  disease,'* 
he  did  not  take  the  stand  to  inform  the  trial 
court  what  these  methods  are  or  whether 
they  proved  to  be  worth  trying;  in  fact,  he 
offered  no  evidence  in  support  of  either  the 
denials  or  the  averments  of  his  return. 
Plaintiff,  on  the  other  hand,  called  the  plant 
pathologist  and  the  entomologist  and  several 
inspectors  of  the  experiment  station,  and  it 
appears  from  their  testimony  that  citrus  can- 
ker was  recognized  in  this  country  some  three 
or  four  years  ago,  and  has  since  that  time 
been  the  subject  of  much  serious  considera- 
tion by  scientists  and  by  those  engaged  in 
the  citrus  fruit  industry  in  different  parts  of 
the  [762]  country;  that  it  is  a  bacterial  dis- 
ease and  exceedingly  infectious;  that  no 
means  have  been  discovered  of  eradicating, 
or  even  checking  it,  save  the  destruction  of 
the  trees;  and  that  over  2,000,000  of  trees 
have  been  destroyed,  to  that  end,  in  Florida, 
and  a  great  many  in  Louisiana.  Dr.  Edger- 
ton,  the  plant  pathologist,  says  in  his  testi- 
mony: 

''The  scientific  men  in  Florida  and  Ala- 
bama and  the  United  States  department  at 
Washington  have  been  working.  They  have 
tried  out  all  the  known  methods  of  treating 
plant  diseases  by  using  fungi  sprays,  and  also 
by  burning.  None  of  them  have  in  any  way 
checked  the  disease,  and  in  most  cases  it 
has  tended  to  increase  the  spread  of  the  dis- 
ease. .  .  .  The  only  treatment  that  has 
been  found  successful  and  proved  successful 
is  burning  the  trees.  Q.  How  is  this  disease 
transmitted  from  one  tree  to  another?  A. 
From  all  experiments  and  observations  that 
have  been  carried  on,  the  most  important 
factor  in  spreading  the  disease  is  the  nursery 
stock;  that  is,  shipping  diseased  stock  into 
healthly  territory.  The  next  most  import- 
ant factor  is  the  human  agency.  A  man  pick- 
ing fruit  and  working  among  the. trees  will 
get  it  on  his  hands  and  clothes  and  spread 
it  among  the  trees.     Then  storms  are  very 


'2B0 


CUE  THIS  VOL.  AlRf.  CAS.  lttl7E. 


influential,  especially  heavy  storms,  like  the 
September  hurricane.  .  .  .  Animals  of 
any  kind,  anything  that  goes  from  tree  to 
tree,  will  help  spread  the  disease." 

[1]  The  attack  upon  the  constitutionality 
of  the  act  nnder  wliich  plaintiff  is  proceed- 
ing as  based  upon  the  ground  of  multifari- 
ousness of  objects  is  without  merit.  The  act* 
has  but  one  object  within  the  meaning  of 
the  Constitution,  which  is  to  provide 
measures  of  prevention  and  protection  against 
fruit  and  crop  pests  and  diseases,  and  that 
object  is  declared  in  its  title.  All  else,  wheth- 
er in  the  title  or  the  body  of  the  act,  are 
but  means  to  the  end  so  declared.  State  v. 
Foto,  134  La.  164,  63  So.  869;  Bhreveport  v. 
Kahn,  136  La.  371,  67  So.  35;  Thomas  v. 
Webster,  136  La.  499,  67  So.  345;  State  v. 
Doremus,  137  La.  269,  68  So.  606. 

{2]  Equally  without  merit  is  the  attack 
as  based  upon  the  grounds  that  the  act  con- 
templates the  taking  of  private  property  with- 
out due  process  of  law  and  without  eom* 
pen  sat  ion  previously  made.  The  case  is  well 
within  the  [763]  doctrine  recognized  by  this 
court  in  New  Orleans  v.  Charouleau,  121  La. 
890,  46  So.  911,  18  L.R.A.(N.S.)  368,  126  Am. 
St.  Rep.  332,  16  Ann.  Cas.  46,  in  which  it 
was  held  competent  for  the  state,  in  tlie  exer- 
cise of  its  police  power,  to  authorize  the  city 
council  to  require  cows  to-  be  inspected,  and, 
if  found  tuberculous,  to  be  destroyed,  with- 
out compensation  to  the  owner.  See,  also, 
Mugler  V.  Kansas,  123  U.  S.  623,  8  S.  Ct. 
273,  31  U.  S.  (L.  ed.)  20.5;  Lawton  v.  Steele, 
162  U.  S.  133,  34  S.  Ct.  499,  38  U.  S.  <L. 
ed.)  385;  Balch  v.  Glenn,  86  Kan.  736,  119 
Pac.  67,  43  L.R.A.(N.S-)  1080,  Ann.  Cas. 
1918A  406;  State  ▼.  Main,  69  Conn.  123,  37 
Atl.  80,  36  L.R.A.  623,  61  Am.  St.  Rep.  30; 
Grimes  r.  Eddy,  126  Mo.  168,  28  S.  W.  756,  26 
L.RJV.  638^  47  Am.  St.  Rep.  653;  Cooley's 
Const.  Lim.  p.  877. 

[3]  The  proposition  that,  though  all  tlie 
orange  groves  in  the  state  may  in  the  mean- 
while be  destroyed  by  citrus  canker,  the  de- 
fendant should  be  allowed  to  maintain  that 
disease  in  his  grove,  on  the  chance  that  he 
may  discover,  and  until  he  does  discover,  a 
remedy  for  it  wikich  may  be  leas  drastie  than 
the  bmrning  of  the  trees,  is  untenable.  The 
owners  of  the  other  groves  are  entitled  to 
protection  now  before  the  destruction  ema- 
nating from  defendant's  place  overtakes  their 
groves. 

Judgment  aflSrmed. 

NOTE. 

Validity  of  Statute  Providing  for  De- 
stmctioii  of  Diseased  Fruit  Trees, 
Fmit  or  Vegetables. 

The  power  to  provide  for  the  de8tTU<'tion 
of   insect   posts   even    by   the   destruction   of 


fruit  trees  infested  thereby  seem»  to  be  well 
settled.  See  the  note  to  Baldi  v.  Glenn,  Ann. 
Cas.  1913A  406.  On  the  same  principle,  it 
is  competent  for  the  legislature,  for  the  pur- 
pose of  preventing  the  spread  of  a  plant  or 
tree  disease,  to  provide  for  the  destrtR'tion 
of  diseased  trees  or  vegetables.  State  v. 
Main,  69  Conn.  123,  37  Atl.  80,  61  Am.  St. 
Rep.  30,  36  L.R.A.  623;  Ckavill  v.  Fox,  51 
Mont.  72,  149  Pac  496,  L.KA.1915F  894; 
Carstens  v.  De  Sellem,  82  Wash.  643,  144 
Pac.  934;  Los  Angeles  Berry  Gro^-ers'  Co- 
operative Assoc,  v.  Htitttley,  84  Wash.  166, 
146  Pac.  373.     And  see  the  reported  ease. 

In  State  v.  Main,  snpra,  in  discussing  the 
\*alidity  of  a  statute  designed  to  prevent  the 
spread    of    ''peach    yellows"     it    wae     said: 
''Whether  the  fellows'  was  suoh  a  disease  as 
to  justify  the  general  assembly  in   enacting 
the  statute  under  which  the  prosecution  was 
brought,    depended    on     the    existence     and 
nature  of  the  disease,  and  also  on  the  appre- 
hension of  danger  from  it  commonly  enter- 
tGLined  by  the  public  at  large.    That  such  a 
disease  existed,  and  was  one  of  a  scions  char- 
acter, ordinarily  resulting  in  the  prenature 
death  of  the  tree  affected,  is  a  matter  of  com- 
mon knowledge,   of  which   the  court  had  a 
right  to  take  judicial  notice.     Century  Diet. 
Peaoh     Yellows,     and     YelloWB-,     Webster's 
Internat.  Diet.  Yellows.     Such  a  disease  it 
was  proper  for  the  general  assembly,  in  the 
exercise  of  its  police  power,  to  endeavor  to 
suppress,  even  by  the  destruction  of  the  trees 
attacked  by  it,  if  there  was  a  reasonable  ap- 
prehension of  substantial  danger  from  allox^ 
ing  them  to  live,  to  those  who  might  eat  their 
fruit)  or  to   other   peach  orchards.     Unless 
the  courts  can   see   that  there  could   by  no 
possibility  foe  such  danger,  the  propriety  of 
such  legislation  as  that  now  in  question,  is 
■to  be  determined  solely  by  the  discretion  of 
the  legislative  department.     The  •  description 
of  this  disease  given  in  standard  works  and  . 
government    publications,    and    the    legisls- 
tion  in  regard  to  it  to  foe  found  in  the  stat- 
ute books  of  Delaware,  Maryland,  Michigan, 
New  York,  Pennsylvania,  Virginia,  and  the 
Province  of  Ontario,  are  amply  sufficient  to 
establish  as  a  matter  of  judicial  notice  the 
possibility,  if  not  the  probability,  that  it  is 
a  contagious  disease.     Grimes  ▼.  Eddy,  126 
Mo.  168,  28  S.  W.  756.    The  destruction  of  a 
tree  affected  by  a  disease  of  that  character, 
without    compensation    to    the    owner    and 
against  his  will,  is  as  fully  within  the  police 
power   of.  a  state   ai  the  destruction   of  a 
house   threatened   by   a   spreading  conflagra- 
tion,  or  the   clothes  of   a   person    who  hia^ 
fallen  a  victim  t-o  small  pox*' 

In  Colville  v.  Fox,  57  Mont.  72.  149  Pac. 
496,  L.R.A.1915F  894,  in  sustaining  the  legal- 
ity of  a  summary  destruction  of  apples 
afflicted  with  '^apple  Bcab"  the  court  quoted 
with  approval  from  State  v.  Mann,  supra,  and 
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added:  "The  statute  and  board  regalations 
are  attacked  also  upon  the  ground  that  they 
are  unreasoiiable^  in  that  they  admit  of  the 
total  destruction  of  affected  fruit  which  is  not. 
altogether  useless,  and  in  this  connection  our 
atteatlon  is  directed  to  certain  of  the  r^u- 
lations  which  lodge  with  the  inspector  the 
discretion  to  permit  the  owner  of  apples 
affected  with  the  scab  to  manufacture  audi 
froit  into  eider,  jellies,  or  other  by-products. 
It  would  seem  to  answer  this  contention  to 
say  that  the  complaint  does  not  charge  abuse 
of  discretion  on  the  part  of  the  inspector,  or 
make  any  claim  that  plaintiff  desired  to  use 
the  fruit  in  question  for  any  of  the  purposes 
permitted  by  the  board.  He  alleges,  on  the 
contrary,  that  Ht  was  his  mtention  to  ship 
the  fruit  to  oth^  points  for*  sale  in  the  open 
market.  It  is  po  objection  to  the  enforce- 
ment of  a  polioe  regulation  that  the  thing 
proscribed  may  ^e  put  to  profitable  use  with- 
out injury  or  danger  to  any  one.  If  by  the 
particular  use  td  which  it  is  sought  to  be  ap- 
plied the  public  interests  are  jeopardized, 
such  use  may  'be  regelated  or  prohihite^ 
altogether.  In  principle,  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  the 
oleomargartn"  cases  a>e  conclusive'  upon  this 
question.  Powell  v.  Pennaylvaniay  127  XJ«  S^ 
678,  8  S.  Ct.  992,  1257,  32  U.  S.  (L,  ed.) 
253;  Plumlej  v.  Massachusetts,  15.5  U.  8. 
4«1,  16  8,  Ct.  154,  39  U.  S.  ( L.  ed. )  £23 ; 
CapiUl  Citv  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  22  S.  Ct.  120,  46  U.  S.  (L.  ed.)  171. 
It  was  plaintiff's  own  act  in  seeking  to  maTce 
G»  of '  hjy djgenped  fruit  for  a  purpose  in*- 
imical  to  the  public  welfare  thajt  brought 
down  upon  him -the  penalty  of  the  statute. 
Under  such  circiimatancet  he  ianot  in  a  posi- 
tion to  insist  1|iat  he  ou^t  to  have  been 
permitted  to  usej  it  for  a  purpose  other  than 
the  one  to  which  he  indicated  his  intention 
to  devote  it.  The  contention  that  the  legis- 
lation attempts  to  lodge  in  the  inspector 
•'xecutive  and  judicial  powers  is  untenable. 
In  determining  tiiat  iEi-uit  is  affected  with  any 
dangerous  and  contagious  disease  the  officer 
ii  required  to  apply  his  knowledge  and  make 
deductions  from  the  evidence  before  him,  but 
this  does  not  constitute  his  act  a  judicial 
one,  within  the  meaning  of  the  constitution, 
and  npon  this  the  authorities  are  quite  unani- 
mous." 

In  Carstena  t.  De  Sellem,  82  Wash.  643, 
144  Pac.  934,  the  court  held  that  it  was  com- 
petent for  the  legislature  to  delegate  to  a 
<^nnffiiBsioner  the  making  of  rules  as  to  the 
destrnction  of  diseased  trees,  and  sustained 
the  cutting  down  of  certain  trees  afflicted  with 
"pear  blight."  In  Los  Angeles  Berry  Grow- 
er' Co-operative  Assoc,  v.  Huntley,  84  Waefh. 
|55,  146  Pac.  373,  the  validity  of  the  Wash- 
ington  statute  was  reaffirmed  and  potatoes 
*eTe  held  to  be  "horticttltural  products" 
▼ithin  the  act. 
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A«t«naobll«s  —  lfesUK«tto«  •f  Dri^ 
SulBislenoy  of  EwldeMee. 

In  an  action  for  death  of  a  child,  struclc 
by  defendants'  automobile,  the  question  of  the 
negligence  of  the  driver  of  the  car  is  held 
to  be  for  the  jury  on  the  evidence. 

[See  13  Ann.  Cas.  463;  21  Ann.  Cas.  648; 
Ann.  Cas.  1916E  661.] 

Uabillty   of   Owner  —   C«r  JDrlwen  "bj. 

Wife. 

Under  Code,  §  3156,  providing  that,  for 
civil  injuries  committed  by  a  married  woman, 
damages  may  be  recovered  from  her  alone, 
and  her  husband  shall  not  be  liable  therefor, 
except  where  he  would  be  jointly  liable  with 
her  if  the  marriage  did  not  exist,  where  de- 
fendant's wife,  driving  his  automobile,  which 
was  her  invariable  custom,  he  never  having 
driven  it,  upon  a  pleasure  trip  to  which  he 
bad  invited  two  guests,  struck  and  killed  a 
child,  defendant  nusband  is  liable  for  his 
wife's  negligence;  she  being  engaged  as  his 
servant  in  a  common  enterprise  with  him. 

[See  note  at  "end  of  this  case.].. 

Kesligenoe  of  Driwer  —  Instraotion. 

Where  defendant,  in  approaching  a.  crowd- 
ed crossing  in  an  automobile,  observes  the 
position  of  a  child  looking  away  from  the 
car,  she  is  not  justified  in  attempting  to  drive 
the  car  across,  unless  a  prudent  person  would 
have  done  so  under  the  same  circumstances, 
and  a  requested  instruction  is  properly  modi- 
fied to  include  that  feature  of  the  care  re- 
quired. 


In  an  action  for  death  of  a  child,  when 
struck  by  an  automobile  owned  by  defendant 
husband  and  driven  by  defendant  wife,  where 
the  court  instructed  that  the  husband  was 
liable  for  his  wife's  act  if  at  the  time  of  the 
matters  complained  of  they  were  "engaged  in 
a  common  enterprise,"  the  charge  was  not 
improper  because  the  quoted  expression  is 
broad  and  ordinarily  applies  to  a  business 
transaction,  or  because  of  a  like  uae  of  the 
words  "common  purpose." 

DmtF  la  Approaohlns  Oroaitfiic. 

Where  one  approaches  a  crowded  crossing 
in  an  automobile,  if  it  is  imprudent  or  dan- 
gerous to  use  the  crossing  at  the  time,  ordi- 
nary care  requires  the  stopping  of  the  car  or 
seeking  another  crossing. 

Inatnaotiona    —    Claarse    Conatmed    as 
WHole. 

Error  cannot  be  predicated  upon  an  iso- 
lated instruction;  but  all  charges  must  be 
construed  together,  and  if  any  erroneous  ten- 
dencies in  a  specific  portion  are  cured  by 
other  charges,  there  is  no  error. 
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Automobiles  <*  KerHtfeiioe  —  Duty  at 
Crossing  —  Instniotions. 

In  an  action  for  death  of  a  child,  struck 
by  an  autoBiobile  at  a  crowded  citj  crossing, 
where  the  court  charged  that  the  rights  of 
travelers  upon  streets  were  mutual  and  co- 
ordinate, and  that  an  automobile  driver  c6uld 
rightfully  pass  over  the  crossing  with  his  au- 
tomobile^  although  it  was  crowded,  provided 
he  exercised  due  care  in  the  management  of 
his  car,  and  that  defendant  was  not  obliged 
to  seek  anotlier  street,  it  by  dae  care  he 
might  use  the  crossing  without  injury  to 
others,  but  that,  if  it  was  imprudent  or  dan- 
gerous to  use  the  crossing  at  the  time,  ordi- 
nary care  required  defendant  to  stop  his  car 
or  seek  another  crossing,  the  last  clause  of 
the  charge  is  proper,'  as  stating  the  reverse 
side  of  a  matter  previously  touched  upon  in 
a  manner  somewhat  partial  to  defendant. 

Imputed     Negligence    —    Ooonpaiit     of 
Automobile. 

Although  the  negligence  of  the  driver  of 
an  automobile  cannot  be  imputed  to  one  mere- 
ly riding  with  him,  yet  where  the  driver  is 
in  an  enterprise  of  anv  kind  for  the  benefit 
of  the  party  riding  with  him,  is  his  employee 
or  under  his  control,  or  w^here  the  automobile 
is  under  his  control  and  direction  and  owned 
by  him,  and  he  has  a  right  to  control  and 
direct  it,  whether  he  assumes  such  right  or 
not,  he  is  held  for  the  negligence  of  the 
driver. 

[See  Ann.  Gas.  1916E  268.] 

Death,  by  Wroneful  Act  —  EzoewiiTe- 
nesa  of  Damages. 

In  an  action  f6r  death,  when  stmek  by  an 
automobile,  of  a  child  eight  years  old,  of 
ordinary  brightness,  having  an  expectancy  of 
life  over  forty-nine  years,  Terdict  of  $3,300 
is  not  excessive. 

[See  18  Ann.  Gas.  1209;  Ann.  Gas.  1915C 
449.] 

Appeal  from  District  Gourt,  Wright 
county:     Lee,  Judge. 

Action  by  R.  S.  Grawford,  administrator  of 
estate  of  Eicel  June  Grawford,  plaintiff, 
against  B.  W.  McKUiinney  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
ArnRMED. 

[607]  This  action  was  brought  by  the  ad- 
ministrator of  the  estate  of  Eicel  June  Craw- 
ford, a  minor  about  eight  years  of  age,  to  re- 
ceiver damages  under  the  allegations  that  her 
death  was  eansed  by  her  being  struck,  while 
walking  on  a  street  crossing  in  Clarion,  Iowa, 
by  the  automobile  of  the  defendant,  B.  W. 
McElhinney,  while  it  was  being  driven  by  his 
wife  by  his  authority,  direction,  and  with 
his  consent.  There  was  a  trial  to  a  jury 
which  resulted  In  a  verdict  in  favor  of  plain- 
tiff and  against  both  defendants  for  $4,000. 
The  verdict  was  reduced  by  the  trial  court  to 
$3,300  and  judgment  therefor  entered.  De- 
fendanta  appeal. 


Nagle  ^  Niggle  and  Blrdsall  d  Birdsall  for 
appellants. 

Peterson,  McGrath  d  Archerd  and  Kelleher 
d  0* Connor  for  appellee. 

[608]  Pbe6TO?7,  J. — ^The  collision  happened 
September  5,  1912,  at  about  five  o'clodc  is 
the  afternoon,  while  plaintiff's  intestate  was 
proceeding  northward  across  Main  Street. 
"Hie  line  being  traversed  is  marked  "cross 
walk^'  between  the  First  National  Bank  and 
the  Lockwood  store,  on  the  plat  here  set  oat. 

PLAT  EXHIBIT  "A'> 


Sid«walk 


w 


I 


MAIN  ST.  B 


Sidewalk 


s 


[609]  The  defendants  in  the  automobile 
came  from  the  north,  and  the  accident  occurred 
while  the  automobile  was  turning  the  corner 
from  Lake  Street  into  Main  Street,  going 
westward.  Deceased  died  a  few  hours  after 
being  hurt.  It  is  alleged  that  on  said  date  a 
county  fair  was  being  held  at  Clarion,  and 
in  connection  therewith  an  amusement  pro- 
gram, largely  advertised,  was  being  given, 
all  of  which  brought  a  large  assembly  of 
people;  that  the  traveled  portion  of  the 
streets  was  congested  with  horses,  buggies, 
and  automobiles,  and  the  sidewalks  and  street 
crossings  with  pedestrians,  among  whom  wen^ 
a  large  number  of  children;  that,  at  the  time 
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of  the  accident,  there  was  in  operation  on 
Main  Street  an  amusement  game  known  as 
"Xigger  Dip/'  which  had  attracted  a  large 
coIWtion  of  people  in  and  about  the  street 
aDd  the  crossing  at  the  intersection  of  Main 
and  Lake  Streets  and  along  the  line  of  the 
vest  side  of  Lake  Street.  The  grounds  of  neg- 
ligence alleged  are: 

"(1)  In  failing  to  have  Baid  antomobile  un- 
der sufficient  control  to  stop  the  same  before 
driving  the  car*  against,  upon  and  over  said 
child,  in  that  the  defendants  failed  and 
negletrted  to  disconnect  the  engine  and  apply 
the  brakes  sufficiently  to  immediately  stop 
fitid  car; 

"(2)  In  failing  to  stop  said  car  beforu 
driving  the  same  against,  upon  and  over 
nid  child; 

"(3)  In  failing  to  see  and  observe  the  perils 
of  said  child  upon  said  crossing,  and  in  driv- 
ing the  car  against,  upon  and  over  said  child 
notwithstanding  her  obvious  position,  sur- 
rounding conditions,  and  peril  at  the  time  of 
fte  accident ; 

"r4)  In  failing  to  stop  said  car  after  driv- 
ing against  and  upon  said  child  before  she 
▼as  dragged  and  crushed  under  the  wheels: 

"(5)  In  failing  to  drive  and  operate  said 
far  at  the  time  and  place  of  the  accident  at 
<iich  speed  and  under  such  control  as  to  en- 
able the  driver  to  immediately  stop  the  same 
in  case  of  peril  or  danger  to  foot  passengers; 

[610]  ''(6)  In  failing  to  operate  the  ma- 
chinery providing  for  the  immediate  stopping 
of  said  car  at  the  time  and  place  of  the  aoei- 
dent  in  a  careful  and  skilful  manner; 

*M7)  In  driving  said  car  at  the  time  and 
place  of  the  accident  at  such  rate  of  speed 
and  in  such  a  manner  as  to  prevent  its  being 
immediately  stopped  at  the  control  of  the 
driver; 

**W  In  driving  said  car  at  the  time  and 
place  of  the  accident  through  a  crowded  street 
and  over  a  crossing  congested  with  standing 
pmple,  near  by  an  amusement  game  in  opera- 
tion, where  only  a  small  opening  was  left 
through  which  it  was  possible  to  drive,  under 
raeh  power  and  rate  of  speed  as  prevented 
the  immediate  stopping  of  said  car  in  case  of 
peril  or  danger  to  foot  passengers  therefrom ; 

"(9)  In  attempting  to  turn  the  car  at  the 
intersection  of  Lake  and  Main  Streets  and 
drive  over  said  crossing  at  the  time  and  place 
of  the  accident,  when,  before  turning  said  car 
at  right*  angles  from  the  direction  it  was  go- 
inir.  it  was  obvious  to  see  the  conditions  exiat- 
inv  at,  upon  and  about  said  crossing;  that 
an  amusement  game  known  as  *Nigger  Dip* 
was  in  operation  near  thereto  in  the  street 
immediately  west  of  said  crossing,  that  said 
crossing  and  street  at  the  place  of  the  acci- 
dent was  congested  with  standing  persons 
matching  said  amusement  game,  and  with 
foot  passengers  returning  from  the  county 
fair  passing  over  said  crossing  that  the  con- 


gested and  crowded  condition  was  such  that 
at  said  time  and  place  standing  persons  and 
foot  passengers,  among  whom  were  many 
children,  were  constantly  upon  said  crossing 
and  all  portions  thereof,  and  when  it  was 
known  to  the  defendants  that  there  were  oth- 
er crossing  and  streets  not  so  congested  that 
might  have  been  used  by  them  in  driving  to 
their  destination/* 

The  defendants  filed  their  separate  answers, 
denying  generally  all  the  allegations  in  the 
petition. 

At  the  close  of  plaintifTs  evidence  and 
again  at  the  close  [611]  of  all  the  evidence, 
a  motion  was  made  to  direct  a  verdict  for 
Mrs.  McElhinney  on  the  ground  that  the  evi- 
dence fails  to  show  that  she  was  negligent  in 
the  operation  of  the  automobile,  and  because 
the  evidence  shows  that  the  accident  was 
caused  by  the  deceased  carelessly,  suddenly 
and  negligently  turning  and  walking  in  front 
of  the  moving  car  so  that  defendant  was  un- 
able to  stop  the  car  in  time  to  avoid  the  acci- 
dent. A  similar  motion  was  made  in  behalf 
of  the  defendant  B.  W.  McElhinney,  on  the 
ground  that  he  is  not  liable  for  the  torts  of 
his  wife.  The  rulings  on  these  matters,  among 
others,  are  assigned  as  error* 

We  shall  take  up  first  the  question  as  to 
whether  there  was  evidence  justifying  the  sub- 
mission of  the  case-  to  the  jury  on  the  ques- 
tion of  the  negligence  of  Mrs.  McElhinney. 
Evidence  was  introduced  on  behalf  of  defend- 
ants from  which  the  jury  could  have  found 
that,  at  the  time  of  the  accident,  Mrs.  McEl- 
hinney  was  driving  the  car  slowly,  not  more 
than  four  or  five  miles  an  hour.;  that  as  she 
approached  the  sidewalk  she  saw  a  boy  and 
girl  standing  on  the  cross  walk  to  the  left 
of  the  car;  that  she  blew  her  horn  and  the 
boy  passed  8k)ng  the  walk  to  the  north,  but 
the  deceased  remained  standing  cm  the  walk 
and  turned  towards  the  south,  probably  at- 
tracted by  the  amusement  on  the  south  side 
of  the  street;  that  there  was  room  for  the 
car  to  pass  over  the  crossing  if  the  girl  hod 
retnained  where  she  was,  but  that,  just  as 
the  car  got  on  the  crossing,  she  turned  and 
started  north  and  walked  in  front  of  the  car ; 
that  at  that  instant  Mrs.  McElhinney  disen- 
gaged the  clutch  and  applied  the  brakes,  but 
was  not  able  to  stop  the  car  in  time  to  avoid 
the  accident;  that  the  little  girl  was  knocked 
down  and  passed  between  the  front  wheels 
and  was  caught  by  the  left  hind  wheel,  which 
was  sliding,  and  which  pushed  her  about  two 
feet  before  the  car  was  stopped;  that  to  diQ' 
engage  the  clutch  and  apply  the  brakes  is 
all  that  can  be  done  to  stop  a  car;  tliat  the 
car  was  properly  equipped  with  brakes,  which 
were  in  good  condition  at  the  time  of  the 
accident. 

[612]  Such  was  the  general  nature  of  the 
evidence  introduced  by  defendants  and,  had 
the  jury  found   for  the  defendants,   such   a 
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finding  would  hftfve  had  Buffictent  support. 
But  there  was  other  'evidence  in  the  ease, 
from  which  the  jury  could  have  found  that 
the  facts  were  not  as  claimed  by  defendants. 
We  shall  not  attempt  to  set  out  the  evidence 
in  detail,  but  enough  to  show  that  there  was 
a  conflict  in  t)ie  evidence  for  the  determina^ 
tion  of  the  jury.  Plaintiff's  evidence  tended 
to  show,  and  the  jury  could  have  so  found, 
that  the  crossing  on  which  deceased  was  walk- 
ing at  the  time  she  was  struck  is  a  cement 
crossing  six  feet  in  width,  and  elevated  above 
the  surface  of  the  ground,  east  of  it,  from 
two  to  three  inches;  that  the  crossing  has  a 
slightly  rounding  surface;  that  Main  Street, 
west  from  the  crossing,  has  a  fall  of  two  feet 
and  one  inch  in  a  distance  of  twenty-one  feet; 
that  the  streets  were  not  paved  and  the  streets 
and  dirt  were  drv;  that  the  intersection  of 
Main  and  Lake  Streets  is  in  the  central  and 
thickly  settled  portion  of  the  town.  While 
there  is  a  conflict  in  the  evidence  on  the  ques- 
tion,  there  is  evidence  of  several  witnesses 
that,  at  this  intersection  and  on  both  sides 
of  the  crossing,  including  the  crossing  itself, 
several  people  were  congregated  and  a  large 
number  of  people  were  assembled  in  that  vicin- 
ity. One  witness  says  that  there  were  as  many 
as  a  dozen  or  fifteen  people  on  the  crossing 
itself;  some  of  defendants'  witnesses  testify 
that  the  sidewalks  in  the  vieinity  were  thick- 
ly covered  with  people;  another  witness  says, 
''The  street  was  practically  full  from  Lock- 
wood's  up  half  of  the  way — standing  on  the 
sidewalk  and  to  the  west  of  the  sidewalk; 
that  street  was  full:"  there  were  many  chil- 
dren among  the  people;  witnesses  say  that 
there  was  some  noise  on  the  soutli  side  of  the 
street,  some  confusion  there;  ^'hollering  and 
laughing  was  going  o«  among  the  crowd." 
Under  these  circumstances,  the  car  in  question 
came  from  the  north  and  turned  west  across 
the  cement  crossing,  striking  deceased  where 
she  was  on  the  cement  walk.  There  was  evi- 
dence that  the  car,  in  passing  over  the  ce- 
ment crossing,  was  a  little  to  [613]  the  north 
of  the  center  of  the  street  at  the  time  it 
struck  deceased.  The  evidence  is  in  conflict 
as  to  whether  deceased  hesitated  and  stopped 
before  she  was  struck.  Some  witnesses  say 
that  she  did  84>,  while  others  say  ''She  did 
not  stop  and  stand  still ;  she  was  coming  right 
along."  Some  of  the  witnesses  say  that  her 
face  was  turned  a  little  to  the  west,  others 
that  she  seemed  to  be  turning  and  looking 
to  the  southwest.  Mr.  McElhinney  states 
that  he  thinks  that  her  face  was  turned  to 
the  north,  but  says  he  does  not  remember  that 
she  turned  her  face  toward  the  car  at  any 
time  before  the  accident.  Mrs.  McElhinney 
says,  "I  knew  and  felt  that  her  attention 
was  attracted  to  something  else  as  I  saw  her 
standing  there.  She  moved  about  two  feet 
and  was  struck."    Witnesses  say  that  deceased 


did  not  noiiee  the  ear  until  it  got  upon  her 
and  then  it  was  too  late.  Just  before  her 
death,  deceased  said  she  did  not  see  the  car 
before  it  struck  her.  The  evidence  is  in  con- 
flict as  to  whether  another  car  preceded  de- 
fendants' car  over  this  crossing.  There  was 
evidence  that  the  driver  of  the  car  could 
readily  see  deceased  on  the  crossing  lor  a  dis- 
tance of  twenty  or  twenty -five  feet,  and  could 
have  seen,  and  in  fact  did  see,  deceased  on 
the  crossing  and  knew  of  her*  position ;  that 
there  was  nothing  between  the  car  and  the 
little  girl  to  obstruct  the  line  of  vision  of  the 
driver.  The  defendant  B.  W.  McElhinney  tes- 
tifies that  before  she  was  struck,  the  little 
girl  hesitated  just  a  mere  secoitd  and  took 
a  couple  of  steps  after  she  stopped,  before  the 
car  hit  her;  and  that  when  she  stopped,  she 
was  south  of  the  line  of  the  car  two  or  tiiree 
feet,  and  that  when  she  stopped,  the  car  was 
east  of  her  from  twenty  to  tw«ity-two  feet 
Several  witnesses  say  that  deceased  was 
struck  and  knocked  down  by  the  front  end  of 
the  car,  but  in  such  a  way  as  not  to  be 
struck  by  either  of  the  front  wheels.  There 
was  evidence  from  which  the  jury  ootild  have 
found  that  the  car,  from  the  time  it  struck 
the  little  girl,  traveled  forty  feet  or  more  from 
the  point  of  collision,  though  there  is  a  con- 
flict at  this  point.  Some  of  defendants'  wit- 
nesses say  that  when  the  car  was  finally 
stopped,  the  rear  end  of  it  was  [614]  from 
twelve  to  fourteen  feet  ttom  the  west  liae  of 
the  crossing.  The  car  was  twelve  to  thirteen 
feet  long,  and  this  would  show  that  the  car 
traveled  a  distance  of  twenty-three  to  twenty 
four  feet.  Plaintiff's  witnesses  make  this 
distance  more.  Some  of  them  say  the  rear 
of  the  ear  was  thirty  feet  from  the  west  line 
of  the  crossing  and  this,  added  to  the  length 
of  the  car,  would  make  about  forty-three  feet. 
So  tliat  if  the  driver  of  the  car  could  and  did 
see  deceased  on  the  crossing  when  twenty  to 
twenty-five  feet  east  of  the  crossing,  the  car 
would  have  traveled  about  sixty-eight  feet 
after  the  driver  saw  and  knew,  or  should 
have  known,  of  the  position  of  peril  of  (he 
little  girl,  The  evidence  was  such  that  the 
jury  could  have  found  that  the  oar  was  be- 
ing driven  at  an  excessive  rate  of  speed  under 
the  circumstances;  one  witness  states  that 
the  car  was  running  eight  or  ten  miles  an 
hour,  another  Hve  miles;  defendants'  witness- 
es say  about  fo«r  miles.  Even  if  the  rate  of 
speed  should  not  be  regarded  as  excessive,  the 
jury  could  have  found  from  the  cvidoioe  that, 
after  the  position  of  the  little  girl  was  known 
or  dhould  have  been  known  by  Mrs.  McElhin- 
ney, she  failed  to  exercise  proper  care  to  stop 
or  divert  the  course  of  t^e  car.  As  before 
stated,  there  was  evidence  that  the  ear  trav- 
eled about  forty  feet  after  the  girl  was 
knocked  down  before  it  was  stopped,  and 
there  was  evidence  that  the  rear  wheel  of  the 
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CUT  remained  in  contact  with  the  body  of  the 
child  and  pushed  her  along  in  front  of  the 
wheel  eight  or  ten  feet;  other  witnesses  say 
that  she  was  poshed  two  or  three  feet.  There 
was  evidence  that,  going  at  the  rate  of  eight 
or  ten  miles  an  hour,  the  car  could  have 
been  stopped  at  this  crossing,  and,  under  the 
circumstances,  within  a  distanc<*  of  four  feet; 
if  i^oing  five  miles  an  hour,  it  would  not  have 
gone  more  tlian  two  feet,  and  at  four  miles, 
t»vcn  lens:  witnesses  give  their  estimate  as  to 
the  length  of  time  it  would  take  to  release 
the  clutrh  and  make  un  application  of  the 
brakes.  8ome  af  the  witnesses  claiming  that 
it  would  take  four  or  five  seconds  to  make 
an  application  of  the  brakes,  [615]  while 
plaintiff  contends  that  it  could  be  rlone  in- 
.stantly,  had  the  driver  had  her  foot  on  the 
brake;  and  there  is  evidence  that  it  could* be 
done  in  a  fraction  of  a  second;  as  one  witness 
pnts  it:  "If  you  are  ready  you  can  do  it 
a  good  deal  quicker  than  five  seconds,  but  if 
you  are  not  ready  you  can't."  Under  the 
circumstances  here  shown,  the  driver  should 
have  been  ready.  BN'idence  for  defendants 
is  that  the  wheels  were  locked  and  sliding,  but 
there  is  eridence  that  an  obstruction  in  front 
of  one  of  the  wheels  would  cause  the  wheels 
to  slide  even  though  the  opposite  wheel  is 
not  sliding  and  where  the  brake  lias  not  been 
applied.  An  eyewitness  says  that  he  knows 
the  wheels  didn't  slide  all  the  distance,  but 
that  in  his  opinion  they  slid  four  or  five 
feet.  There  is  evidence  tliat,  with  a  car  run- 
ning five  miles  an  hour  and  with  such  an 
application  of  the  brakes  made  as  to  lock 
the  wheels,  they  would  not  go  three  feet  if 
the  clutch  is  off;  that  such  circumstances 
would  indicate  that  the  clutch  had  not  been 
disengaged  and  that  the  engine  was  fighting 
the  brake.  Plaintiff  contends  that  though 
there  is  evidence  that  the  driver  pressed  her 
foot  on  the  clutch  so  as  to  disengage  the  en- 
pine,  the  fact  that  the  ear  moved  the  distance 
it  did,  at  the  rate  of  speed,  if  the  brakes  were 
on,  indicates  that  the  driver  had  not  disen- 
gaged the  engine.  Mrs.  McEIhinney  admits 
that  she  did  not  have  her  foot  on  the  brake 
just  before  deceased  was  knocked  down:  for 
she  says:  **I  had  one  foot  on  the  clutch,  and 
the  other  foot  on  the  accelerator,  but  I  was 
not  pressing  it."  She  says  she  did  not  press 
her  foot  on  the  brake  until,  as  she  puts  it, 
the  child  turned  in  front  of  the  car. 

Defendants'  witness  Evier  states  that  he 
was  standing  on  the  ed^9  of  the  sidewalk 
Muth  of  the  First  National  Bank;  that  he 
saw  the  car  strike  the  child  and  that  it  was 
probably  eight  or  ten  feet  from  where  he 
stood  to  the  car  as  it  crossed  over  the  cross- 
ing; that,  as  the  car  struck  the  girl,  he  jumped 
for  the  car,  reached  its  side,  and  asked  Mrs. 
McEIhinney  if  she  could  stop  the  car.  He 
says:  "I  grabbed  the  car  in  my  [616]  ex- 
Ann.  Cas.  1917  E. — 15. 


citement  and  desperation.  I  grabbed  the  car 
myself."  All  this  occurred  after  the  child 
was  struck  and  before  the  car  stopped.  Ho 
says  that  the  car  had  run  about  its  length 
from  the  time  it  struck  the  girl  until  he 
asked  Mrs.  McEIhinney  if  she  could  stop  it. 
He  says  further  that  th*  child  was  seven  or 
eight  feet  west  of  the  crossing  and  the  rear 
wheel  first  caught  her  and  that  tlie  wheel 
dragged  her  eighteen  inches  or  two  feet.  Un- 
der the  evidence,  if  the  car  had  been  stopped 
within  the  distance*  in  which  the  evidence 
shows  it  could  have  been  stopped,  the  child 
would  have  been  saved;  at  least  it  was  a  ques- 
tion for  the  jury.  From  these  circumstances, 
it  was  for  the  jury  to  say  whether  Mrs.  Mc- 
EIhinney had  the  car  under  proper  control. 
Other  circumstances  may  properly  be  noticed 
in  this  connection.-  Mrs.  McEIhinney  says 
that  the  child  moved  only  a  couple  of  feet 
before  she  came  in  front  of  the  car,  and  there 
is  evidence  for  plaintiff  that  when  the  child 
was  struck  she  was  north  of  the  center  of  the 
car,  and  the  jury  might  well  have  found 
that,  while  the  child  was  upon  the  crossing, 
she  was  immediatelv  in  front  of  the  car,  or 
so  near  the  line  of  its  passage  as  to  make  her 
position  one  of  peril.  As  before  stated,  Mrs. 
McEIhinney  says  she  knew  and  felt  that  the 
child's  attention  was  attracted  to  something 
else  while  standing  there.  Plaintiff  contends 
that  defendant  was  negligent  in  even  ap- 
proaching the  crossing,  with  deceased  stand- 
ing on  the  crossing  with  her  attention  divert- 
ed, and  the  jury  might  well  have  so  found. 
As  stated,  there  is  a  conflict  in  the  evidence 
as  to  the  exact  position  of  the  little  girl  and 
the  direction  in  which  she  was  looking,  and 
as  to  whether  she  had  stopped  or  was  coming 
right  along. 

We  mav  have  set  out  the  evidence  more  ful- 
ly  than  necessary,  btit  we  have  not  given  all 
the  details  of  the  evidence  for  either  side. 
Enough  has  been  set  out  to  show  that  them 
was  a  jury  question  as  to  the  alleged  negli- 
gence of  Mrs.  McEIhinney. 

2.  Tt  is  contended  for  defendant  B.  W. 
McEIhinney  that,  under  the  statute,  Sec.  3156, 
Code,  he  is  not  liable  for  the  [^M]  torts  of 
his  wife  except  in  cases  where  he  wouM  be 
jointly  liable  with  her  if  the  marriage  rela- 
tion did  not  exist;  and  that  the  evidence  fails 
to  show  that  the  relation  of  master  and  serv- 
ant existed  between  the  defendants ;  and  that, 
therefore,  the  husband  is  not  liable  for  the 
negligence  of  his  wife,  if  she  was  negligent. 
He  contends  that  the  doctrine  of  respondeat 
aitpefior  applies  only  when  the  relation  of 
master  and  servant  is  shown  to  exist  between 
the  wrongdoer  and  the  person  sought  to  be 
charged  for  the  result  of  some  negligence  or 
wrong  at  the  time,  and  in  respect  to  the  very 
transaction  out  of  which  the  injury  arose. 
He  claims  that  at  the  time  in  question  he 
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was  merely  the  guest  of  hia  wife  and  made  the 
trip  only  upon  her  invitation;  but  we  are 
of  opinion  that,  under  the  evidence,  it  was  a 
question  for  the  jury,  if,  indeed,  the  evidence 
is  not  undisputed  that  Mrs.  McElhinney  was 
the  servant  and  agent  of  her  husband,  and 
they  were  engaged  in  a  common  enterprise. 
Mr.  McElhinney  owned  the  car  and  had  owned 
it  since  July,  1912;  he  testifies  that,  since  he 
became  the  owner  of  the  car,  he  has  had  no 
other  driver  than  his  wife.  On  cross-exami- 
nation, he  says  that  this  trip  was  ''purely  a 
pleasure  trip  for  me  and  her  >  she  could  go  on 
such  trips  as  she  wanted  to  make,  when  I 
was  not  along,  and  whenever  I  wanted  to  go 
or  she  wanted  me  to  go  with  her,  we  would 
go  together,  and  she  would  do  the  driving  in 
both  instances.  I  went  on  this  trip  at  her 
suggestion.  It  was  done  upon  my  own  voli- 
tion and  upon  her  suggestion  that  she  would 
like  to  have  me  with  her.  I  looked  at  the 
Fair  myself  and  acted  kind  of  independently 
after  I  got  to  the  Fair  grounds."  Mrs.  McEl< 
hinney  says:  "Mr.  McElhinney  never  operat- 
ed the  car.  I  have  done  all  the  driving  of 
our  car."  It  appears  from  the  evidence  that 
Mr.  McElhinney  was  so  far  in  charge  of  the 
trip  in  question  as  to  personally  invite  the 
guests  who  accompanied  them.  Mr.  Palmer 
testifies:  ''Mr.  McElhinney  invited  me  and 
my  wife  to  ride  over  with  them."  Mr.  Palm- 
er and  his  wife  were  in  [618]  the  car  with 
defendants  at  the  time  of  the  accident.  Mr. 
McElhinney  does  not  claim  that  he  did  not 
bear  the  expense  of  the  trip ;  he  was  present  at 
the  time  and  permitted  his  wife  to  operate  the 
car  on  this  trip.  The  mere  fact  that  he 
transacted  no  business  does  not  argue  that 
he  was  engaged  with  his  wife  on  the  trip  in 
question  for  their  mutual  pleasure.  The  case 
is  not  like  Eeynolds  v.  Buck,  127  la.  601,  103 
N.  W.  946;  Hartley  v.  Miller,  165  Mich.  115, 
130  N.  W.  336.  33  Lr.A.(N.S.)  81,  where  the 
son  or  relative  of  the  owner  of  a  car  is  en- 
gaged in  his  own  business  and  pleasure  and 
not  in  any  manner  connected  with  the  owner's 
employment  or  business,  and  without  the 
knowledge  or  consent  of  the  owner,  and  when 
the  owner  is  not  present  (see  also  Symington 
V.  Sipes,  121  Md.  313,  88  Atl.  134,  47  L.R.A. 
( N.S. )  662,  and  note ) ,  or  where  the  borrower 
of  a  car  is  using  it  in  his  own  business  ex- 
clusivelv^ 

It  is  not  contended  by  plaintiff  that  the 
husband  is  responsible  for  the  negligence  of 
his  wife  because  of  liic  marriage  relation,  but 
because  of  the  nature  of  the  work  she  was 
doing,  and  because  the  trip  was  being  taken 
for  their  mutual  pleasure,  in  his  car.  It  is 
not  contended  by  defendant  that  the  wife  may 
not  be  an  employee  or  agent  of  her  husband. 
It  is  doubtlef^s  true  that  the  mere  existence 
of  the  relation  of  liusband  and  wife  will  not 
create  the  relation  of  master  and  servant,  or 


agent  on  the  part  of  the  wife,  so  as  to  render 
the  husband  liable  for  negligence  in  operating 
his  automobile;  but  here  there  are  other  cir- 
cumstances. It  is  further  shown  that  the 
wife  acted  as  the  chauffeur  of  the  car  bought 
by  the  husband  for  the  use  of  both  of  them, 
and  in  the  particular  instance  it  was  being 
used  for  the  mutual  pleasure  of  both.  In  the 
instant  case,  if  defendants  were  engaged  in 
a  common  enterprise,  or  if  Mrs.  McElhinney 
was  the  employee  and  agent  of  her  husband  at 
the  time  in  the  use  of  the  car  by  his  authori- 
ty, for  some  purpose  for  which  the  car  was 
bought  and  kept  by  him,  they  would  both  be 
liable  for  her  negligence  in  such  use.  In  Mc- 
Neal  V.  McKain,  33  Okla.  449,  126  Pac.  742, 
41  L.H.A. (N.S. )  775,  and  note,  the  cases  are 
collected  as  to  the  liability  [619]  of  the  <nvnc»r 
of  an  automobile  used  by  a  member  of  hi* 
family.  As  to  third  persons,  a  minor  child 
may .  become,  by  particular  arrangement,  the 
servant  of  the  father,  and  this  without  agree- 
ment for  compensation.  Parker  v.  Wilson,, 
179  Ala.  361,  60  So.  150,  43  L.R.A.(N.S.)  87. 
The  wife  may  be  the  agent  or  employee  of 
her  husband.  The  evidence  of  defendant  is 
such  as  to  show  that  at  the  time  in  question 
his  wife  was  in  his  employ,  in  the  sense  that 
she  was  engaged  in  the  transaction  of  hi» 
business  or  the  business  of  both.  Apparently 
he  bought  the  car  for  the  pleasure  ol  his  fami- 
ly, whieh  included  both  his  wife  and  himself. 
He  had  no  other  driver.  We  think  there  was 
no  error  in  overruling  the  motion  of  defend- 
ant B.  W.  McElhinney  for  a  directed  verdict 
on  this  ground.  As  bearing  upon  this  ques- 
tion, see  the  following  cases:  Ploetz  v.  Holt,. 
124  Minn.  169,  144  N.  W.  745;  Carpenter  v. 
Campbell  Automobile  Co.  159  la,  62,  140  N. 
W.  225;  Chamberlain  v.  Brown,  141  la.  540, 
120  N.  W.  334;  Kayser  v.  Van  Nest,  12r> 
Minn.  277,  146 -N.  W.  1091,  61  L.R.A,(N.S.) 
970;  Stowe  v.  Morris,  147  Ky.  386,  144  S.  W. 
52,  39  L.R.A.(N.S.)  224;  Daily  v.  Maxwell, 
152  Mo.  415,  133  S.  W.  351;  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761;  21  Cyc  1237; 
28  Cyc.  38;  2  R.  C.  L.  1198-1199. 

3.  The  next  assignment  of  error  is  that 
the  court  erred  in  refusing  to  withdraw  front 
the  jury  each  of  the  assignments  of  negligence 
charged  in  paragraphs  1,  3  and  8  of  the  pe- 
tition, on  tlip  ground  that  there  was  no  evi- 
dence to  sustain  such  grounds  of  negligence. 
We  have  set  out  enough  of  the  testimony  to 
show  that  tliere  was  evidence  suflicient  to  sub- 
mit these  propositions  to  the  jury. 

4.  The  refusal  of  the  instructions  olTered 
by  defendant  and  some  of  the  instruction-s 
given  by  the  court  are  criticized.  Instruction 
number  8,  requested  by  defendant,  relates  to 
the  care  required  of  deceased  and  of  the  driv- 
er of  the  car.  Instruction  number  12,  given 
by  the  court,  and  of  which  no  complaint  it» 
made,  is  a  literal  copy  of  offered  instruction 
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8  «xcept  one  clause,  and  tiiat  is  at  the  point 
where  the  court  said  to  the  jury,  "if  they 
found  according  to  defendants'  theory  of  the 
evidence  that  [620]  defendant  observed  the 
child  in  that  attitude  and  that  'there  waa 
then  an  opportunity  for  her  (defendant)  to 
pass  over  the  crossing  with  apparent  safety 
with  the  automobile.' "  For  the  quoted 
words,  the  court  substituted  the  following: 
"acting  as  a  reasonably  prudent  person  under 
the  circumstances,  she  believed  she  could  pass 
over  the  crossing  in  safety  with  the  automo- 
bile." We  have  attempted  to  give  the  sense 
of  the  alteration  without  setting  out  the 
two  long  instructions  in  full.  We  think  the 
luodification  is  correct.  After  noticing  the 
position  of  the  child,  the  defendant  would 
not  be  justified  in  proceeding  unless  a  reason- 
ably prudent  person  would  have  proceeded 
under  the  same  circumstances. 

5.  Instructions  3,  5  and  6,  offered  by  de- 
fendants, relate  to  the  liability  of  B.  W.  Mc- 
£lhinney  for  the  negligence  of  his  wife.  We 
think  that,  under  the  undisputed  evidence  and 
the  admissions  of  defendants,  they  were  en- 
ga^(*d  in  a  common  enterprise,  and  that  Mrs. 
McElhinney  was  the  agent  and  employee  of 
her  husband.  But  the  court  submitted  the 
question  to  the  jury.  We  think  the  matter 
referred  to  in  the  requested  instructions  just 
mentioned  is  covered  by  instructions  8  and 
9  given  by  the  court,  which  are  in  harmony 
with  the  views  we  have  expressed  in  a  prior 
])aragraph  of  this  opinion,  and  are  as  follows : 

VI 11. 

In  this  case  it  appears  from  the  uncon- 
tradicted evidence  that  the  automobile  in 
question  was  being  handled  and  operated  by 
the  defendant,  Mrs.  B.  W.  McKlhinney.  You 
cannot  find  the  defendant  B.  W.  McKlhinney 
liable  under  the  evidence  in  this  case  without 
finding  that  his  co-defendant  was  negligent 
in  some  of  the  respects  charged  in  plaintiff's 
petition,  and  that  the  plaintiff  has  estab- 
lished, by  a  preponderance  of  the  evidence, 
the  material  allegations  of  his  petition 
against  the  said  Mrs.  B.  W.  McKlhinney;  but 
if  you  find  the  said  defendant,  Mrs.  B.  W. 
McElhinney,  liable  [621]  in  tliis  case  and 
you  further  find,  by  a  preponderance  of  the 
evidence^  that  the  said  defendants,  at  the 
time  of  the  matters  complained  of,  were  en- 
gaged in  a  common  enterprise,  or  that  the 
automobile  in  which  the  defendants  were  rid- 
ing was  under  the  control  of  the  defendant  B. 
W.  McElhinney,  then  you  will  find  that  the 
negligence,  if  any,  of  Mrs.  B.  W.  McElhinney 
was  the  negligence  of  the  defendant  B.  W. 
McElhinney,  and  in  such  case,  if  either  de- 
fendant is  liable,  both  will  be.  If,  however, 
the  defendants  were  not  engaged  in  a  common 
enterprise,  or  the  defendant  B.  W.  McElhin- 


ney did  not  have  any  control  over  the  use  of 
the  car  in  question,  but  was  a  guest  therein, 
then  the  negligence  of  defendant  Mrs.  B.  W. 
McElhinney,  if  any,  could  not  be  imputed  to 
him  and  he  would  not  in  any  event  be  liable 
in  this  case. 


DC. 


In  determining  whether  or  not  the  defend- 
ant Mrs.  B.  W.  McElhinney,  in  driving  the 
ear  in  question,  was  under  the  control  or  in 
the  service  of  the  defendant  B.  W.  ^IcElhin- 
ney,  at  the  time  of  the  injury  complained  of, 
you  will  consider  that  the  relation  of  master 
and  servant  cannot  be  predicated  or  arrived 
at  alone  from  the  relation  of  husband  and 
wife;  nor  can  the  same  be  presumed  merely 
from  the  fact  that  he  was  the  owner  of  the 
automobile  which  slie  was  driving  at  the  time. 
The  fact  that  the  defendants  were  husband 
and  wife  and  that  he  was  accompanying  her  in 
the  automobile  and  was  tlie  owner  thereof 
will  not  alone  justify  you  in  finding  that  she 
was  under  his  control  at  the  time  of  the  al- 
leged injury;  but  such  facts  are  proper  to  be 
considered  by  you  in  connection  with  all  the 
other  facts  shown  in  evidence  in  determining 
whether  or  not  the  defendants  were,  at  the 
time  of  the  accident,  pursuing  a  common  pur- 
pose, or  whether  or  not  the  defendant  B.  W. 
McElhinney  did  participate  in  the  control  of 
the  use  of  the  car  at  such  time. 

[622]  The  criticism  of  instruction  number  8 
above  quoted  is  the  use  of  the  words  therein, 
''that  the  said  defendants,  at  the  time  of  the 
matters  complained  of,  were  engaged  in  a 
common  enterprise."  It  is  said  that  the  word 
'•enterprise"  is  a  broad  one,  and  ordinarily 
applies  to  a  business  transaction;  but  what 
lias  been  said  in  a  prior  division  of  the  opin- 
ion on  this  subject  disposes  of  this  criticism. 
The  criticism  of  the  words  "whether  or  not 
the  defendants  were  at  tlie  time  of  the  acci- 
dent pursuing  a  common  purpose"  is  answered 
by  what  we  have  just  said  in  regard  to  simi- 
lar language  in  number  8. 

6.  Instruction  number  6,  given  by  the  court, 
is  as  follows: 

"You  are  instructed  that  the  rights  of  trav- 
elers upon  the  streets  or  highways  are  mutu- 
al and  co-ordinate;  each  has  a  right  to  pas- 
sage ;  and  in  this  case  you  are  instructed  that 
tlie  defendant  could  rightfully  use  the  street 
and  pass  over  the  street  crossing  where  the 
accident  occurred  with  the  automobile,  not- 
withstanding there  was  a  number  of  people 
congregated  on  the  street  at  the  end  of  the 
crossing  and  notwithstanding  people  were 
crossing  the  street  upon  the  street  crossing, 
provided  that  in  so  doing  the  defendant  exer- 
cised due  care  and  caution  in  the  management 
of  the  automobile.  The  defendant  was  not 
obliged  to  turn  around  and  seek  another  cross- 
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ing  or  street  to  pursue  her  journey  if,  in  the 
exercise  of  due  care  on  her  part,  she  could 
use  this  crossing  without  injury  to  others, 
but  if  it  was  imprudent  or  dangerous  to  use 
said  crossing  at  8aid  time,  then  ordinary 
care  would  require  defendant  to  stop  the  car 
or  seek  another  crossing." 

Defendants'  requested  instruction  number 
7  is  in  tlie  same  language  as  number  6,  above 
set  out,  except  that  the  court  added  the  last 
three  lines,  or  last  sentence,  as  above  set  out; 
of  this  addition  defendant  complains.  The 
thought  included  in  the  addition  is  a  correct 
view  of  the  rule  of  law  [623]  involved.  West 
V.  Ward,  77  la.  323-325,  42  N.  W.  309,  14 
Am.  St.  Rep.  284.  The  instruction  in  the 
form  requested  was  partial  to  some  extent  to 
the  defendant,  and  by  the  addition,  the  court 
simply  states  the  reverse  side  of  the  argument. 
This  instruction,  with  the  addition,  should  be 
considered  in  connection  with  other  portions 
of  the  court's  charge,  including  paragraphs 
7  and  2.  In  7,  the  jury  were  told  that  the 
happening  of  the  accident  did  not  authorize 
them  to  find  negligence,  and  in  instruction  2, 
the  jury  were  informed  as  to  what  must  bo 
established  in  order  that  plaintiff  might  re* 
cover.  The  instruction  criticized  does  not  re- 
late to  the  issue  of  negligence  to  be  deter- 
mined by  the  jury.  In  other  portions  of  the 
charge,  the  jury  were  instructed  that  they 
could  find  the  defendants  negligent  only  in 
case  they  found  plaintiff  had  proved  one  or 
more  of  the  three  charges  of  negligence  in- 
cluded in  the  petition,  and  the  use  by  the 
defendants  of  this  crossing.  In  the  other  in- 
structions, the  defendants*  failure  to  use  some 
other  street  is  not  embodied  within  these 
charges  of  negligence.  The  defendants  com- 
plain of  instruction  number  1,  requested  by 
plaintiffs  and  given.  Tliat  part  of  the  in- 
struction criticized  is  copied  literally  from 
the  case  of  Carpenter  v.  Campbell  Automobile 
Co.  159  la.  62,  62,  140  N.  W.  225,  where  we 
said: 

"In  every  case  in  which  it  is  held  that  the 
negligence  of  the  driver  canot  be  imputed  to 
the  party  riding  with  him,  an  exception  is 
always  made  to  the  effect  that  where  they  are 
engaged  in  a  common  enterprise,  or  where  the 
driver  is  in  an  enterprise  of  any  kind  for  the 
use  and  benefit  of  the  party  charged,  in  his 
employ,  or  under  his  control,  or  where  the 
instrumentality  used  is  under  the  control  and 
direction  and  owned  by  the  party  charged,  and 
where  he  has  a  right  to  control  and  direct  it, 
whether  he  exercises  that  right  or  not,  he  is 
held  for  the  negligence  of  the  driver.  Under 
the  record  made  in  this  cause,  the  court 
rightly  overruled  defendant's  motion  for  an 
instructed  verdict." 

[624]  'Die  case  of  Hartley  v.  Miller.  165 
Mich.  115,  130  N.  W.  .336,  33  L.R.A.(K.S.) 
81,  relied  upon  by  appellant,  is  distinguished 
in  the  Carpenter  Case. 


7.  Lastly,  it  is  urged  by  defendants  that 
the  verdict  as  reduced  by  the  trial  court  is 
excessive,  and  they  cite  Farrell  v.  Chicago, 
etc.  R.  Co.  123  la.  690,  99  K.  W.  578.  In 
that  case,  a  vefdict  for  $3,000  for  the  death 
of  a  child  eight  years  of  age  was  held  not  to 
be  excessive.  Tlie  testimony  shows  that,  in 
this  eat^e,  the  deceased  was  about  eight  years 
of  age  and  that  she  was  an  ordinary  child, 
possessed  of  ordinary  ability  for  her  age. 
The  expectancy  of  one  of  that  age  is  forty- 
nine  years.  There  can  be  no  fixed  rule  in  such 
cases,  and  in  view  of  the  fact  that  the  trial 
court  reduced  the  verdict  to  an  amount  so 
near  the  amount  which  was  allowed  to  stand 
in  the  Farrell  case,  we  do  not  feel  justified  in 
a  further  reduction. 

The  case  appears  to  have  been  carefully  and 
ably  tried  by  both  the  trial  court  and  coun- 
sel for  the  parties.  We  discover  no  prejudi- 
cial error,  and  the  judgment  is  therefore — 

Affirmed. 

Deemer,  0.  J.,  Weaver  and  Evans,  JJ.,  con- 
cur. 


NOTE. 

liability  of  O^^ner  of  Automobile  for 
Act  of  Driver  Other  than  His  Serr- 
ant  or  Child. 

The  earlier  cases  discussing  the  liability  of 
the  owner  of  an  automobile  for  the  acts  of 
a  driver  other  than  his  servant  or  child  are 
discussed  in  the  note  to  Smith  v.  Bums,  Ann. 
Cas.  1916A  666.  The  present  note  reviews 
the  recent  cases  on  the  subject. 

It  is  well  settled  that  the  owner  of  an  au- 
tomobile  is  not  ordinarily  liable  for  the  neg- 
ligent acts  of  a  driver  who  is  not  his  agent 
or  servant.  See  the  note  to  Griffin  v.  Kussell, 
Ann.  Cas.  1917D  994.  From  that  rule  it  fol- 
lows that  the  owner  is  not  liable  for  the  acts 
of  a  person  to  whom  he  has  loaned  the  car. 
Kennedy  v.  R.  &  L.  Co.  224  Mass.  207,  112 
N.  E.  872.  So  in  DeSmet  v.  Niles,  175  App. 
Div.  822,  161  N.  Y.  S.  666,  it  was  said:  "The 
defendant,  a  young  man  of  about  twenty^one 
or  twenty-two  years  of  age  living  with  his 
father  and  mother,  owned  this  car.  William 
W.  Niles,  Jr.,  testified  that  his  brother,  the 
defendant,  had  forbidden  him  to  take  the  car 
out  alone,  but  that  any  time  his  mother  want- 
ed him  to  take  her  out,  he  could  take  her  out 
in  the  car.  On  this  occasion  the  mother  had 
asked  William  to  get  the  car  for  the  purpose 
of  taking  her  and  a  friend  of  the  mother  from 
their  residence  to  the  friend's  home  in  One 
Hundred  and  Sixteenth  street.  It  appeared 
that  the  defendant  was  not  consulted  and 
gave  no  special  permission  for  tlie  use  of  the 
car  on  this  trip.  It  is  very  o'ident  that  the 
car  was  not  being  used  in  the  business  of  the 
defendant  but  solely  for  the  pui-poses  and 
pleasures  of  the  mother,  and  the  mere  au- 
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thority  given  to  Willifun  to  take  tlie  car  out 
wheu  his  mother  wished  him  to  did  not  ren- 
der the  defendant  liable." 

Hie  reported  case  holds  that  where  a  car 
is  kept  for  the  use  and  pleasure  of  the  owner's 
family  he  is  liable  for  injuries  caused  by  his 
wife  while  she  is  the  driver  of  the  same.  The 
contrary  view  has  been  taken  in  several  re- 
eent  New  York  cases.  Towers  v.  Errington, 
78  Misc.  297,  138  N.  Y.  S.  119;  Tanzer  v. 
Read,  160  App.  Div.  584,  145  N.  Y.  S.  708; 
Farthing  v.  Strouse,  172  App.  Div.  523,  158 
N.  Y.  S.  S40.  In  Tanzer  v.  Read,  supra,  it 
was  said:  '*The  important  question  is  as  to 
the  husband's  liability.  The  injuries  were 
caused  by  an  automobile  belonging  to  the 
hu&hand,  which  had  been  purchased  by  him 
for  the  mutual  pleasure  of  himself  and  his 
family,  including  his  .wife,  who  was  privi- 
leged to  uee  the  same.  The  husband  had  pro- 
vided a  chauffeur  for  the  operation  of  the  car 
and  at  the  time  of  the  accident  this  cUauf^ 
feur  was  in  the  car,  but  he  had  shortly  be- 
fore the  accident  given  up  the  wheel  to  the 
wife  who  alone  was  operating  the  car  when 
the  accident  occurred.  The  use  of  tUe  car  on 
the  occasion  in  question  was  purely  for  the 
wife's  recreation  and  not  on  any  business  of 
the  husband.  In  Qnilty  t.  Battle,  135  X.'Y. 
201,  207,  referring  to  the  legal  status  of  hus- 
band and  wife  and  the  effect  of  the  statutes 
of  this  state  modifyiqg  the  common  law  in 
that  regard,  the  court  of  appeals  said:  'The 
husband  is  still  the  head  of  the  family;  the 
master  of  the  house.  He  is  entitled  to 
the  help  and  companionship  of  the  wife, 
the  control  and  discipline  of  his  children  and 
regulation  of  the  domestic  affairs  of  the 
the  household.  .  ,  .  All  such  conjugal  rights 
are  unimpaired.'  I  know  of  no  law,  however, 
which  eompels  a  husband  to  afford  to  his  w^ife 
either  the  opportunity  or  means  for  reorea^ 
tion  but  if  he  does  so,  I  do  not  tliink  that 
while  engaged  in  such  recreation  she  is  in 
any  sense  acting  as  her  husband's  agent,  even 
though  she  utilize  his  property  as  a  means 
for  her  pleasure.  Section  57  of  the  Domestic 
Relations  Law  (Consol.  Laws,  chap.  14;  Laws 
of  1901),  chap.  19)  provides  that  'she  is  lia- 
ble for  her  wrongful  or  tortious  acts ;  her  hus- 
band is  not  liable  for  such  acts  unless  they 
were  done  by  his  actual  coercion  or  instiga- 
tion; and  such  coercion  or  instigation  shall 
Aot  be  presumed,  but  must  be  proved.' " 
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Appeal  and  Error  —  Seope  of  JteTieiv  — 
Evidence  Not  in  Reoord. 

A  verdict  cannot  be  reviewed  in  the  absence 
of  the  evidence. . 

I41»el    and    Slander   <-*   Defamation    of 
]>eeeaee4  Person. 

Kem.  ^  Bal.  Code.  §  2424,  providing  that 
every  nmlicious  publication  otherwise  than 
by  mere  speech,  which  shall  tend  to  expose 
the  memory  of  one  deceased  to  hatred,  eon- 
tempt,  etc.,  shall  be  libel,  and  declaring  such 
publication  a  misdemeanor,  eliminates  com^ 
mon-law  and  statutory  limitations  existing 
at  the  time  it  was  passed,  and  the  offense  is 
committed  though  the  libelous  publication 
concerns  one  who  died  before  birth  of  any 
one  now  living,  regardless  of  whether  it  in- 
jures living  relatives  and  fridhds. 

[See  note  at  end  of  this  case.] 

Same. 

As  used  in  Rem.  A  Bal.  Code,  §  2424,  the 
word  ''memory"  means  memory  of  a  person 
existing  in  the  minds  of  the  living,  whether 
or  not  such  memory  rests  upon  the  actual 
personal  knowledge  of  the  living  or  upon  his- 
torical or  traditional  knowledge. 

[See  note  at  end  of  this  case.] 

Constitntional      Iiaw     —     liberty      of 
Speeeh  •—  Criminal  Iiibel  Statute. 

Rem.  &  Bal.  Code,  §  2424,  is  not  violative 
of  Const.  U.  S.  Amend.  1^  providing  that  Con- 
gress shall  make  no  law,  abridgiiig*the  freev 
dom  of  speech  or  of  the  press,  which  imposes 
a  limitation  upon  the  power  of  Congress  only. 

[See  16  Ajin.  Cas.  .3;  Ann.  Cas.  191 5 B 
1183;  78  Am.  St.  Bep.  249.] 

Same. 

Kem.  &  Bal.  Code,  §  2424,  does  not  violate 
Const,  art.  1,  §  5,  providing  that  every  per- 
son may  freely  speak,  wirite,  and  publish  on 
all  subjects,  being  responsible  lor  the  abuse 
of  that  right. 

Criminal   Iiaw  —  Foraier  Jeopardy  -^ 
Setting  Aside  Information* 

Rem.  &  Bal.  Code,  §  2101,  entitles  a  de> 
fendaut  to  have  an  information  set  aside 
wheu  it  is  not  verifiod.  Section  2125  pro- 
vides that  an  order  for  dismissal  as  provided 
in  the  chapter  is  a  bar  to  another  prosecu- 
tion for  the  same  offense  if  it  be  a  misde-" 
meanoT,  but  is  not  a  bar  if  the  offense  char«7ed 
be  a  felony.  Section  2123  provides  for  tlie 
dismissal  of  an  action  after  indictment  or 
information  by  the  court  upon  its  own  mo- 
tion or  upon  application  of  the  prosecuting 
attorney.  Section  2124  abolishes  the  entry 
of  a  nolle  prosequi.  Si^ction  231C  provides 
that  no  order  of  dismissal  or  directed  verdict 
of  not  guilty  on  the  ground  of  variance  be- 
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tweeii  the  information  and  proof  shall  bar 
another  prosecution  for  the  same  offense.  It 
is  held  that  the  ''setting  aside"  of  the  infor- 
mation provided  for  by  section  2101  would 
not  be  a  bar  to  a  further  prosecution,  but 
that  only  those  dismissals  of  misdemeanor 
prosecutions,  made  by  the  court  upon  its  own 
motion  or  upon  the  motion  of  the  prosecuting 
attorney  in  such  manner  as  to  evidence  an 
abandonment  by  the  state  of  the  prosecution 
which  take  the  place  of  the  common-law  nolle 
prosequi,  wouhl  render  an  accused  immune 
from  another  prosecution  for  the  same  misde- 
meanor. 

Indictment  and  Information  —  Failure 
to  Verify  —  Cure  hj  Amendment. 

In  a  prosecution  for  libel,  error  of  the  court 
refusinjr  to  set  aside  an  information  in  ac- 
cordance with  provisions  of  Rem.  &  Bal.  Code, 
§  2101,  because  not  verified,  is  without  preju- 
dice, where  the  court  permits  an  amended  in- 
formation to  be  filed  in  the  exact  language  of 
the  original  and  duly  verified. 

Criminal    Law   —   Proceedings    in   Ab- 
sence of  Aocnsed. 

In  a  prosecution  for  libel,  the  action  of  the 
court,  during  one  of  the  adjournments  of  the 
trial  and  in  the  absence  of  defendant,  in  ad- 
dressing all  of  the  jurors  in  attendance  upon 
the  court  touching  a  matter  foreign  to  de- 
fendant's case,  was  not  error. 

Appeal  from  Superior  Court,  Pierce 
county:     Card,  Judge. 

Criminal  action.  Paul  R.  Haffer  con- 
victed of  libel  and  appeals.  The  facts  are 
stated  in  the  opinion.     Affibmed. 

P.  L.  Pendleton  and  C.  J,  Oris  well  for  ap- 
pellant. 

Fred  O,  Remann^  J.  W.  Selden  and  Albert 
E.  Joab  for  respondent. 

[137]  Parkeb,  J. — ^The  defendant,  Haffer, 
was  charged,  by  information  filed  in  the  su- 
perior court  for  Pierce  county,  with  the  of- 
fense of  libel,  in  that,  on  the  18th  day  of 
February,  1918,  he  maliciously  composed  and 
published  in  a  designated  newspaper  of  gen- 
eral circulation  in  Pierce  county  an  article 
tending  to  expose  the  memory  of  George 
Washington  to  hatred,  contempt  and  obli- 
quy.  Tlie  trial  of  the  defendant,  had  before 
the  superior  court  sitting  with  a  jury,  re- 
sulted in  a  verdict  of  guilty.  Judgment  and 
sentence  were  accordingly  rendered  against 
him  by  the  superior  court,  from  which  he 
has  appealed  to  this  court. 

The  offense  charged  against  appellant  and 
of  which  he  was  adjudged  guilty  is  defined  in 
our  criminal  code  of  1900  as  follows: 

"Every  malicious  publication  by  writing, 
printing,  picture,  efliigy,  sign'  or  otherwise  than 
by  mere  speech,  which  shall  tend:  .  .  . 
(2)  To  expo.se  the  memory  of  one  deceased  to 
hatred,  contempt,  ridicule  or  obloquy;  or  (3) 


.  shall  be  libel.  Bvery  person  who 
publishes  a  libel  shall  be  guilty  of  a  gross 
misdemeanor."  Laws  1909,  p.  940,  §  172; 
Rem.  Code,  §  2424. 

[138]  It  is  conceded  that  the  person  con- 
cerning wliom  the  lilleged  libelous  article  was 
composed  and  published  is  the  George  Wash- 
ing who  was  the  most  prominent  figure  in 
our  Revolutionary  history,  the  first  president 
of  the  United  States,  who  died  in  the  year 
1799.  No  contention  is  here  made  touching 
the  libelous  character  of  the  article  in  ques- 
tion in  so  far  as  its  language  is  concerned. 
We  therefore  give  no  consideration  to  the 
language  of  the  article.  Nor  are  the  merits 
of  the  case  before  us  in  so  far  as  the  fact  of 
the  article  being  maliciously  composed  and 
published  by  appellant  is  concerned.  That 
question  was  determined  against  him  by  the 
verdict  of  the  jury,  and  no  question  is  here 
raised  as  to  the  correctness  of  that  determi- 
nation. Indeed,  that  question  could  not  be 
raised  upon  this  record  because  the  evidence 
is  not  before  us  so  as  to  enable  us  to  review 
it,  even  if  counsel  were  so  Insisting. 

Tlie  principal  contention  of  counsel  for  ap- 
pellant, as  we  understand  them,  is  that  the 
infprmation  does  not  charge  facts  constitut- 
ing the  offense  of  libel,  in  that  no  language 
published  concerning  a  person  who  has  been 
dead  for  a  period  reaching  back  to  a  time 
prior  to  the  birth  of  liny  person  living  at  the 
time  of  the  publication  is  in  law  libelous  and 
punishable  as  such;  and  that  the  courts  must 
take  judicial  notice  of  the  fact  that  Wash- 
ington died  before  any  person  now  living  was 
bom.  We  shall  assume,  for  the  purpose  of 
argument,  as  we  proeeed,  that  Washington's 
death  occurred  before  any  person  now  living 
was  bom.  We  shall  also  assume,  for  the  pur- 
pose of  argument,  that  there  is  not  now  living 
in  this  state  any  relatives  or  posterity  of 
Washington  who  could  be  injured  or  incited 
to  breaches  of  the  peace  by  the  publication 
here  involved.  In  support  of  counsel's  con- 
tention upon  this  branch  of  the  ease,  they  in- 
voke the  common  law  conception  of  libel  tend- 
ing to  defame  the  dead,  and  the  limitation 
which  it  is  claimed  that  law  prescribed 
touching  the  intent  of  the  publisher  of  the 
libelous  language,  and  the  period  within 
which  a  deceased  person  can  be  libeled  fol- 
lowing [139]  his  death  so  as  to  render  the 
publisher  of  the  libelous  words  subject  to 
criminal  prosecution.  Let  us  first  notice  th<* 
libel  of  the  common  law,  and  the  reasons 
thereof  for  its  limitations  here  invoked 
touching  the  question  of  intent  of  the  pub- 
lisher and  the  presumption  that  only  relatives 
and  friends  of  the  deceased  could  be  injured 
or  incited  to  breaches  of  the  peace  by  such 
publications.  We  shall  then  be  better  able  to 
understand  whether  or  not  there  is  in  our 
new  statutory  definition  of  the  offense,  in  so 
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far  as  it  relates  to  the  defamation  of  the 
memory  of  deceased  persons,  a  legislative  in- 
tent to  broaden  the  common  law  doctrine  and 
do  away  with  the  limitations  thereof  here 
invoked  by  counsel  for  appellant. 

In  3  Wharton's  Criminal  Law  (11th  ed.)> 
§§  1920  and  1921,  we  read: 

'Writings  vilifying  the  character  of  per- 
sons deceased  are  libels,  and  may  be  made  the 
subject  of  an  indictment;  but  the  indictment 
in  such  a  case  must  charge  the  libel  to  have 
been  published  with  a  design  to  bring  con- 
tempt on  the  family  of  the  deceased,  or  to 
ftir  up  the  hatred  of  the  people  against  them, 
or  to  excite  them  to  a  breach  of  the  peace, 
otherwise  it  cannot  be  sustained. 

"But  there  should  be  a  limit  as  to  thne. 
The  Roman  law  here  offers  some  salutary 
restrictions  for  our  guidance.  ...  A 
time  arises  when  the  interest  of  just  histori- 
cal criticism  demand  that  the  liberty  of 
speech  should  be  unrestrained;  and  when, 
even  of  the  most  illustrious  of  the  dead,  cen- 
sures the  most  injurious  must  be  permitted 
without  penal  amenability.  The  modem 
Roman  law  declares  that  this  time  arrives 
when  the  generation  living  at  the  death  of 
tbe  person  libeled  has  passed  away ;     .     .     .'* 

The  learned  author  here,  after  defining  the 
offense  at  common  law  showing  that,  In  so 
far  as  the  criminal  intent  is  concerned,  it 
must  be  an  intent  to  "bring  contempt  on  the 
family  of  the  deceased,  or  to  stir  up  the 
hatred  of  the  people  against  them,  or  to  ex- 
cite them  to  a  breach  of  the  peace,"  seems  to 
draw  the  conclusion  that,  a  common  law, 
there  could  be  no  prosecution  for  such  a  libel 
if  it  was  published  [140]  after  the  genera- 
tion living  at  the  time  of  the  death  of  the 
deceased  had  passed  away,  apparently  upon 
the  theory  that  the  time  then  arrived  when 
no  living  person  could  be  injured  by  the 
libelous  publication,  and  hence  when  there 
could  be  no  person  to  bring  contempt  upon, 
or  to  stir  up  hatred  against,  or  to  excite  to 
a  breach  of  the  peace.  It  is  interesting  to 
note  that  this  conclusion  of  the  learned 
author  seems  to  be  rested  rather  more  upon 
the  civil  than  upon  the  common  law.  In 
Xewell  on  Slander  and  Libel  (2d  ed.),  p.  965, 
that  learned  author  says: 

**It  is  a  misdemeanor  at  common  law,  pun- 
ishable on  indictment  with  fine  and  imprison- 
ment, to  write  and  publish  defamatory  matter 
of  any  person  deceased,  provided  it  be  pub- 
lished with  malevolent  purpose  to  injure  his 
family  and  posterity,  and  to  expose  them  to 
contempt  and  disgrace;  for  the  chief  reason 
of  punishing  offenses  of  this  nature  is  their 
tendency  to  a  breach  of  the  peace.  And 
although  the  party  be  dead  at  the  time  of 
publishing  the  libel,  yet  it  stirs  up  others  of 
the  snmo  family,  blood  or  society  to  revenge 
and  to  break  the  peace.     The  malicious  in- 


tention of  the  defendant  to  injure  the  family 
and  posterity  of  deceased  must  be  expressly 
averred  and  clearly  proved." 

In  the  leading  case  of  Rex  v.  Topham,  4 
T.  R.  (Eng.)  126,  Lord  Kenyon,  having  under 
consideration  an  alleged  libelous  publication 
reflecting  on  the  memory  of  the  late  Earl 
Cowper,  said: 

"Now  to  say,  in  general,  that  the  conduct 
of  a  dead  persoii  can  at  no  time  be  canvassed ; 
to  hold  that,  even  after  ages  are  passed,  the 
conduct  of  bad  men  cannot  be  contrasted  witli 
the  good,  would  be  to  exclude  the  most  useful 
part  of  history.  And  therefore  it  must  be 
allowed  that  such  publications  may  be  made 
fairlv  and  honestlv.  But  let  this  be  done 
whenever  it  may,  whether  soon  or  late  after 
the  death  of  the  party,  if  it  be  done  with  a 
malevolent  purpose  to  vilify  the  memory  of 
the  deceased,  and  with  a  view  to  injure  his 
posterity,  as  in  R.  v.  Cr itch  ley,  then  it  comes 
within  the  rule  stated  by  Hawkins ;  then  it  is 
done  with  .t  'design  to  break  the  peace,  and 
then  it  becomes  illegal.  But  on  that  ques- 
tion the  jury  ought  to  have  had  the  power 
to  deliberate;     .     .    ." 

[141]  Prior  to  the  enactment  of  our  crim- 
inal code  of  1909  defining  libel  of  this  char- 
acter in  the  language  above  quoted  from 
Rem.  Code,  §  2424,  our  statute  defined  such 
libel  as  follows: 

'*A  libel  is  the  defamation  of  a  person  made 
public  by  any  words,  printing,  writing,  sign, 
picture,  representation,  or  eflfigy  tending  to 
.  .  .;  or  any  defamation,  made  public  as 
aforesaid,  designated  to  blacken  and  vilify 
the  memory  of  one  who  is  dead,  and  tending 
to  scandalize  or  provoke  his  surviving  rela- 
tives or  friends.  .  .  ."  Laws  1891,  p. 
119;  Rem.  ft  Bal.  Code,  §  27T7. 

Here  we  have  in  substance  the  common 
law  definition  of  such  libel.  That  is,  the 
publication  was  required  to  be  one  designed 
to  "blacken  and  vilify  the  memory  of  one 
who  is  dead,"  and  also  one  "tending  to  scan- 
dalize or  provoke  his  surviving  relatives  or 
friends:"  from  which  it  might  well  have 
been  argued,  as  is  done  by  counsel  for  appel- 
lant, that  there  could  be  no  surviving  rela- 
tives or  friends  to  be  injured  by  the  publi- 
cation of  libelous  language  concerning  the 
deceased  when  such  period  had  elapsed  after 
the  death  of  the  deceased  that  there  would 
be  no  surviving  relatives  or  friends  of  the 
deceased.  Now  this  former  statutorv  dcfini- 
tion  of  libel  of  this  character,  which  as  wo 
have  seen  was,  in  substance,  the  common  law 
definition,  was  the  law,  existing  and  presum- 
ably known  to  the  legislature  when  it  passed 
the  criminal  code  of  1909  containing  this  new 
definition  of  the  offense  in  the  language  of 
§  2424,  above  quoted,  which  new  definition 
eliminates  all  reference  to  the  effect  of  the 
publication  upon  relatives  or  friends  of  the  de- 
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ceased  or  any  oilier  deeignated.  class  of  persons 
as  an  element  of  the  defined  oiTense,  and  which 
declares  in  unqualified  terms  such  language 
maliciously  publislied  tending  "to  expose  the 
memory  of  one  deceased  to  hatred,  contempt, 
ridicule  or  obloquy"  to  be  libel.  It  seems  to 
us  that  the  later  enactment  of  §  2424,  in 
view  of  the  then  state  of  the  law,  evidences 
a  clear  legislative  intention  to  eliminate  prior 
limitations  of  the  law  touching  the  publisher's 
intent  [142]  and  the  injury  to  living  rela- 
tives and  friends  of  the  deceased  as  an  ele- 
ment of  the  offense.  So  we  conclude  that  the 
reasons  of  the  common  law  are  no  longer 
controlling,  and  that,  under  this  new  statu- 
tory definition  of  the  offense,  it  is  not  a  ques<" 
tion  of  whether  the  memory  of  the  deceased 
is  defamed  to  the  injury  of  his  living  rela- 
tives and  friends  to  the  end  that  they  be  not 
provoked  to  breaches  of  the  peace^  but  it  is 
simply  a  question  of  whether  or  not  the  libel- 
ous publications  tended  "to  expose  the  mem- 
ory of  one  deceased  to  hatred,  contempt,  ridi- 
cule or  obloquy."  If  such  is  the  tendency  of 
this  publication  and  it  was  maliciously  made, 
we  see  no  escape  from  the  conclusion  that  the 
act  was  an  offense  within  the  meaning  of 
this  new  statute.  If  it  be  necessary  to  look 
for  a  reason  prompting  the  legislature  to 
thus  broaden  the  definition  of  the  offense^  we 
may  well  presume  that  it  can  be  found  in  the 
conclusion  of  the  legislature,  which  clearly 
is  within  the  bounds  of  reason,  that  all  pub- 
lications tending  to  defame  the  memory  of 
deceased  persons  might  have  the  tendency  to 
excite  some  persons  to  breach  of  the  peace 
whether  they  be  relatives  or  friends  of  the 
deceased  or  others  who  may  have  a  high  re- 
gard for  the  deceased,  though  such  retgard 
rest  only  upon  traditional  or  historical 
knowledge. 

Some  contention  is  made  that  the  word 
"memory,"  as  used  in  §  2424,  above  quoted, 
defining  the  offense  of  which  appellant  was 
t:unvicted,  means  only  the  memory  of  a  de- 
ceased person  existing  in  the  minds  of  living 
persons  without  the  aid  of  and  apart  from 
tradition  and  history,  and  that,  therefore, 
the  memory  of  VN'ashington  is  not  the  ** mem- 
ory of  one  deceased"  mentioned  in  §  2424. 
We  arc  unable  to  agree  with  this  contention. 
The  word  "memory,"  as  used  in  that  section, 
we  tliink,  is  that  which  is  defined  in  the 
Standard  Dictionary  as  follows: 

"The  state  of  being  remembered,  a  living 
continuously  in  the  minds  of  men ;  posthu- 
mous fame;  commemoration,  as,  Uie  memory 
of  Washington  will  endure." 

[143]  W^e  are  of  the  opinion,  therefore, 
that  the  words  "memory  of  one  deceased,"  as 
used  in  that  section,  means  the  memory  of  a 
person  existing  in  the  minds  of  the  living, 
whether  such  memory  rests  upon  the  actual 
personal  knowledge  of  the  living,  or  upon  his- 
torical or  traditional  knowledge. 


Counsel  for  appellant  invoke  the  guaranty 
of  the  first  amendment  to  the  constitution  of 
the  United  States,  which,  so  far  as  here  neces- 
sary to  notice  its  language,  reads:  "Con- 
gress shall  make  no  law  .  .  .  abridging 
the  freedom  of  speech,  or  of  the  press  j  .  .  ." 
One  complete  answer  to  this  contention  is 
that  this  amendment  is,  by  its  express  lan- 
guage, only  a  limitation  upon  the  power  of 
Congress.  Judge  Cooley  in  his  Constitu- 
tional Limitations  (7th  cd.),  p.  4G,  observes: 

"It  is  to  be  observed  of  this  instrument, 
that  being  framed  for  the  establishment  of 
a  national  government,  it  is  a  settled  rule  of 
construction  that  the  limitations  it  imposes 
upon  the  powers  of  government  are  in  all 
cases  to  be  understood  as  limitations  upon 
the  government  of  the  Union  only,  except 
where  the  states  are  expressly  mentioned." 

So  we .  are  not  here  concerned  with  the 
question  of  the  extent  of  freedom,  of  speech 
or  of  the  press  in  the  light  of  this  Federal 
constitutional  amendment.  Section  5,  article 
1  of  our  state  constitution  touching  this  sub- 
ject reads: 

"Every  person  may  freely  speak,  write,  and 
publish  on  all  subjects,  being  responsible  for 
the  abuse  of  that  right,"  thus  recognizing 
that  this  is  not  a  guaranteed  liberty  wholly 
unrestrained  by  the  law,  which  looks  to  the 
preservation  of  public  peace  and  welfare.  We 
are  quite  unable  to  appreciate  an  argument 
which  suggests  that  any  one  haa  a  constitu- 
tional rigbt  to  maliciously  defame  the  mem- 
ory of  a  deceased  person,  though  such  per- 
son's memory  lives  only  in  history,  any  more 
than  to  maliciously  defame  f^  living  person. 
We  have  no  reference  to  historical  criticism 
made  in  good  faith  in  a  temperate  manner. 
"The  law  will  always  take  into  consideration 
the  mind  with  which  such  publications  are 
[144]  made,  and  discriminate  between  the  his- 
torian and  the  slanderer."  Kewell,  Libel  and 
Slander   (2d  ed.),  965. 

Contention  is  made  in  appellant's  behalf 
that  the  trial  court  erred  in  denying  his  mo- 
tion to  dismiss  the  original  information  filed 
against  him  and  in  granting  the  prosecuting 
attorney's  motion  to  file  an  amended  informa- 
tion. Appellant's  motion  to  dismiss  was 
made  upon  the  ground  that  the  information 
had  not  been  verified  as  required  by  Rem. 
Code,  §  2051.  As  the  original  information 
appeared  upon  its  face  not  to  have  a  certifi- 
cate indorsed  thereon  showing  its  verification, 
though  it  was  signed  by  the  prosecuting  at- 
torney, appellant's  motion  seemed  to  be  well 
founded.  Thereupon  the  prosecuting  attor- 
ney immediately  filed  his  motion  asking  per- 
mission to  file  an  amended  information.  The 
two  motions  came  on  for  hearing  and  were 
disposed  of  by  the  trial  court  at  the  same 
time,  resulting  in  an  order  denying  appel- 
lant's motion  and  in  an  order  granting  the 
prosecuting    attorney's    motion.      Thereupon 
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the  prosecuting  attorney  filed  an  amended  in- 
formation in  the  exaet  language  of  the  origi- 
al,  which  amended  information  was  dnly 
verified  by  him  as  evidence  by  certificate  of 
the  clerk  of  the  court  indorsed  thereon.  This 
amended  information  is  the  one  upon  which 
appellant  was  tried  and  convicted. 

It  is  argued  that  the  appellant  was  entitled 
to  have  the  original  information  diflmissed 
and  such  dismissal  treated  as  a  bar  to  his  fur- 
ther  prosecution    of    the    particular    offense 
therein  charged,  because  of  the  fact  that  the 
offense  was  only  a  gross  misdemeanor.     Rem. 
Code,  §  2102,  by  express  terms,  entitles  a  de> 
fendant  to  have  the  information  **set  aside" 
**when  it  is  not  verified."    The  word  "dismiss" 
18  not  used  in  this  section,  though  Its  provi- 
sions are  relied  upon  by  counsel  for  appellant 
as  entitling  him  to  dismissal  in  the  sense  of 
an  abandonment  of  the  prosecution  by  the 
Rtate.  rendering  him  thereafter  immime  from 
proi^ecution  for  the  offense  as  in  the  case  of 
former  jeopardy.     We  notice  that  this  sec- 
tion uses  the  words  "set  aside"  and  not  "dis- 
mUs"  as  [146]  an  indication  that  the  legis- 
lature did  not  Intend  that  the  setting  aside 
of  an  information  upon  this  ground  should 
hare  the  effect  of  a  dismissal  of  the  prosecu- 
tion  in   the  sense   claimed   by   counsel.     It 
would  seem  that  the  court  did  commit  tech* 
nirai  error  in  refusing  to  set  aside  the  origi- 
nal  information,   assuming  that   appellant's 
motion  was  in  substance  a  motion  to  set  aside 
the  information   under   §  2101.     This,   bow- 
ever,  would  be  wholly  without  prejudice  if  the 
court   was  not  in   error   in   permitting  the 
amended  Information  to  be  filed.    This  brings 
OS  to  %he  real  question  in  this  branch  of  the 
case. 

Counsel  for  appellant  invoke  the  provisions 
of  Rem.  A  Bal.  Code,  §  2125,  reading  as  fol- 
lows: 

"An  order  for  dismissal  as  provided  in  this 
chapter  is  a  bar  to  another  prosecution  f6r 
the  same  offense,  if  it  be  a  misdemeanor;  but 
it  is  not  a  bar  if  the  offense  charged  be  a 
felony." 

Xow  what  is  the  '^dismissal  as  provided 
in  this  chapter"  as  these  words  are  used  in 
9  2125?  That  section  was  §  777  of  the  code 
of  1881  and  has  remained  unchanged  to  the 
present  time.  The  dismissal  so  referred  to  is 
manifestly  that  dismissal  which  the  statute 
designed  to  take  the  place  of  the  nolle  prose- 
qui of  the  coramon  law,  as  provided  in  the 
two  preceding. sections  as  follows: 

''Tlie  court  may,  either  upon  its  own  mo- 
tion or  upon  application  of  the  prosecuting 
attorney,  and  in  furtherance  of  justice,  order 
an  action,  after  an  indictment  or  informa- 
tion, to  be  dismissed;  but  in  such  case  the 
reason  of  the  dismissal  must  be  set  forth  in 
the  order,  which  must  be  entered  upon  the 
record." 


'^The  entry  of  a  nolle  prosequi  ia  abolished, 
and  no  prosecuting  attorney  shall  hereafter 
discontinue  or  abandon  a  prosecution  except 
as  provided  in  the  last  section." 

Being  §§  775  and  776,  Code  of  1881,  and 
§§  2123  and  2124,  Rem.  A  Bal.  Code.  Plain- 
ly the  dismissal  referred  to  in  §  2124,  Rem. 
A  Bal.  Code,  being  §  776,  Code  of  1881,  has 
[146]  no  reference  to  the  setting  aside  of  the 
information  provided  for  in  §  2101,  Rem. 
Code,  touching  the  requisites  of  informations. 
If  there  was  ever  any  doubt  upon  this  ques- 
tion it  is,  in  any  event,  set  at  rest  by  the  fol* 
lowing  provisions  of  our  criminal  code  of 
1909: 

"No  order  of  dismissal  or  directed  verdict 
of  not  guilty  on  the  ground  of  a  variance 
between  the  indictment  or  information  and 
the  proof,  or  on  the  ground  of  any  defect  in 
such  indictment  or  information,  shall  bar 
another  prosecution  for  the  same  offense." 
Rem.  Code,  §  2316. 

We  conclude  that  it  is  only  those  dismissals 
of  misdemeanor  prosecutions,  made  by  the 
court  upon  its  own  motion  or  upon  the  mo- 
tion of  the  prosecuting  attorney,  in  such  man- 
ner as  to  evidence  an  abandonment  by  tlie 
state  of  the  prosecution  of  the  defendant  for 
the  misdemeanor  charged,  and  which  take  the 
place  of  the  common  law  nolle  prosequi,  that 
render  an  accused  immune  from  another 
prosecution  for  the  same  misdemeanor. 
Plainly  the  dismissal,  or  rather  setting  aside 
of  the  information,  wliich  appellant  was  here 
possibly  technically  entitled  to,  would  not, 
even  if  granted,  have  rendered  him  so  immune. 

Finally,  it  is  contended  in  appellant's  be- 
half that  the  trial  judge  erred  in  excluding 
him  from  the  court  room  and  addressing  the 
jury  during  the  progress  of  his  trial.  A  care^ 
ful  examination  of  the  record  before  us  con- 
vinces us  tliat  this  did  not  occur;  that  ia^ 
that  the  trial  judge  did  not  address  the  jury 
in  tJbe  absence  of  the  Appellant  at  any  time 
while  his  trial  was  in  progress.  It  is  true 
that,  upon  one  of  the  adjournments  of  the 
trial,  the  judge  had  oceasicm,  as  lie  conoeived 
it  to  be  his  duty,  to  address  all  of  the  jurors 
in  attendance  upon  the  court,  including  those 
engaged  in  appellant's  trial  as  well  as  others, 
touching  a  matter  foreign  to  appellant's  case ; 
and  that,  upon  the  direction  of  the  trial 
judge,  all  of  the  jurors  so  in  attendance  upon 
the  oourt  remained  in  the  court  room  after 
all  other  persons  had,  by  direction  of  the 
court,  retired  therefrom.  The  jurors  engaged 
[147]  in  appellant's  trial  were  not  kept 
together  during  the  adjournments  of  the 
court.  Indeed,  by  the  express  provisions  of 
Kem.  &  Bal.  Code,  §  346,  it  was  the  duty  of 
the  court  to  allow  them  to  separate  during 
the  adjournments.  We  therefore  have  in 
effect  the  same  situation  as  if  the  trial  judge 
had  met  and  conversed  witli  the  jurors  at 
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some  other  place  than  in  the  court  room 
about  a  matter  foreign  to  appellant's  trial. 
No  showing  is  here  made  that  the  judge's  talk 
to  the  jurors  had  reference  to  appellant's 
(rial.  Indeed,  what  evidence  there  is  in  this 
record  upon  that  subject  all  but  conclusively 
proves  to  the  contrary.  It  seems  quite  plain 
to  us  that  the  trial  judge  did  not  commit 
error  as  claimed  in  this  respect. 

We  conclude  that  the  record  before  us  dis- 
closes no  error  prejudicial  to  appellant  en- 
titling him  to  a  reversal  of  the  judgment  or 
to  a  new  trial.  We  see  no  escape  from  the 
conclusion  that  the  judgment  must  be 
affirmed.     It  is  so  ordered. 

Morris,  C.  J.,  Mount,  Holcomb,  and  Fuller- 
ton,  JJ.y  concur. 


NOTE. 

Xiiability  for  Defamation  of  Deeoaflod 

PeraoiL. 

Civil  Liahility. 

The  defamation  of  a  deceased  person  is  not 
deemed  to  inflict  on  the  surviving  relatives 
of  the  deceased  any  such  legal  damage  as  will 
sustain  a  civil  action  for  'the  defamation. 
Broom  ▼.  Ritchie,  Sc.  Ct.  Sess.  6  F.  942; 
Skrocki  v.  Stahl,  14  Gal.  App,  1,  110  Pac. 
957;  Bradt  v.  New  Nonpareil  Co.  108  la. 
449,  79  N.  W.  122,  45  L.R.A.  681;  Sorensen 
V.  Balaban,  11  App.  Div.  164,  42  N.  Y.  S. 
654;  Wellman  v.  Sun  Printing,  etc.  Pub.  Co. 
21  N.  Y.  S.  677.  And  see  Beaulieu  v.  Great 
Northern  R*  Co.  103  Minn.  47,  14  Ann.  Cas. 
462,  114  N.  W.  853.  19  L.R.A.(N.S.)  564. 

In  Slcrocki  v.  Stahl,  supra,  wherein  the 
action  was  based  in  part  on  a  charge  that 
the  deceased  brother  of  the  plaintiff  was  an 
anarchist,  the  court  said:  "As  a  matter  of 
sound  public  policy,  the  malicious  defama- 
tion of  the  memory  of  the  dead  is  condemned 
as  an  affront  to  the  general  sentiments  of 
morality  and  decency,  and  the  interests  of 
society  demand  its  punishment  through  the 
criminal  courts,  btit  the  law  does  not  con- 
template the  offense  as  causing  any  special 
damage  to  another  individual,  though  re- 
lated to  the  deceased,  and,  therefore,  it  can- 
not be  made  the  basis  for  recovery  in  a  civil 
action.  This,  probably,  !s  a  necessary  inci- 
dent to  the  theory  of  the  social  relations 
entertained  here,  where  one  is  siippo^^ed  to 
Mtand  or  fall  upon  his  own  merits  and  where 
success  or  failure  is  entirely  independent  of 
the  accidents  of  rank  or  familv  connection. 
It  necessarily  follows  that,  theoretically  at 
least,  no  man's  success  can  be  aided  or  re- 
tarded by  the  character  of  his  relative.  The 
defamation  of  such  character,  therefore,  how- 
ever grievous  or  disturbing,  can  afford  no 
injury  that  can  be  measured  by  a  pecuniary 
standard." 


In   Bradt   v.   New   Nonpareil   Co.   108    la. 
449,  79  N.  W.  122,  45  L.R.A.  681,  the  action 
was  by  a  mother  for  a  libel  on  her  adult 
aon  published    after    his    death.     The  court 
said :    "It  seems  that  contemptuous  demeanor 
towards  a  corpse  was,  by  the  Roman  law,  an 
insult  to  the  heir  of  the  deceased,  and  that 
action   could   lie  therefor.     Dig.  47,   10,    11. 
The   rule  that   an  heir   may   recover   for    a 
libel  of  one  deceased  does  not  seem  to  have 
gained  a  foothold  in   tliis  country,   and   Ave 
know  of  no  principle  that  will  sustain  such 
an  action.     There  was  nothing  in  the  article 
that  tended  in  any  manner  to  reflect  on  the 
plaintiff,  and  her  sufferings  were  the  same  in 
kind  as  the  publication  produced  on  any  of 
the   other   relatives   or   close   friends  of   de- 
ceased.   To.  permit  recovery  in  this  case  would 
allow  the  mother  of  any  person  libeled   tt> 
bring  suit  in  her  own  name  for  the  conse- 
quential damages  done  to  her  feelings,  and 
the  death  of  the  person  libeled  would  be  a 
wholly   irrelevant  matter;    for  the  sufferings 
is  in  kind  the  same  whether  the  person  libeled 
be  living  or  dead." 

So  in  Sorensen  v.  Balaban,  11  App.  Div» 
164,  42  N.  Y.  S.  654,  an  action  by  a  mother 
for  the  publication  of  a  libel  on  her  infant 
daughter  after  the  latter^g  death,  the  court 
said:  "So  far,  therefore,  as  a  falae  aspersion 
on  her  daughter's  memory,  made  to  the  plain- 
tiff, was  an  insult  and  an  outrage  upon  the 
mother's  feelings,  it  could  no  more  give  the 
plaintiff  a  right  of  action  than  if  the  de> 
fendant  had  aspersed  to  the  plaintiff  her  own 
character.  It  would  seem  plain  that  the  im- 
putation on  the  character  of  the  daughter  did 
not  necessarily  or  naturally  affect  the  reputa- 
tion or  character  of  the  plaintiff.  And,  as  it  i» 
only  injury  to  reputation  which  gives  a  right 
of  action,  it  is  apparent  that  the  present 
action  in  this  respect  cannot  be  maintained/*' 

In  Wellman  v.  Sun  Printing,  etc.  Pub.  Co. 
21  N.  Y.  S.  577,  it  was  held  that  a  husband 
had  no  right  of  action  for  a  publication 
eliarging  that  his  wife  died  as  the  result  of  a 
miscarriage  produced  by  herself. 

In  Quebec  it  is  held  that  a  child  may  main- 
tain an  action  for  the  defamation  of  a  de- 
ceased parent.  Huot  v.  Noiseux,  2  Quebec  Q. 
B.  521;  Roy  ▼.  Turgeon,  12  Quebec  186; 
Chiniquy  v.  Begin,  42  Quebec  Super.  Ct  261. 

Criminal  Liahility, 

The  defamation  of  a  deceased  person  is 
punishable  as  a  criminal  libel  at  common  law 
if  the  publication  is  of  such  a  nature  as  to 
tend  to  provoke  tlie  surviving  relatives  of 
the  deceased  to  a  breach  of  the  peace.  Tlius 
in  Rex  v.  Critchley,  Hil.  7  Geo.  2,  100  Eng. 
Rep.  (Reprint)  H32,  note,  a  conviction  was 
had  for  a  publication  that  one  Sir  Charles 
0  aunt  or  Niooll  deceased,  had  obtained  the 
Knighthood  of  the  Bath  by  "vile  and  scandal- 


MARTH  y.  KINGFISHBR 

4^  Okla. 

0118  means''  and  bad  voted  as  a  member  of 
Parliament  "corruptly   and   perniciously." 

In  The  Case  de  LibelliB,  Famosis,  5  Cqke 
]25<  77  Kng.  Rep.  (JReprint)  250,  it  was 
said:  "Although  the  private  man  or  magis- 
trate be  dead  at  the  time  of  the  making  of 
the  libel,  yet  it  is  punishable;  for  in  the 
one  case  it  stirs  up  others  of  the  same  fam- 
ily, blood,  or  society,  to  revenge,  and  to  break 
the  peace,  and  in  the  other  the  libeller  tra- 
duces and  slanders  the  state  and  govern- 
ment, which  dies  not."  See  also  Rex  v.  Top- 
ham,  4  T.  R.  126,  100  Eng.  Rep.  (Reprint) 
931,  quoted  in  the  reported  case. 

In  Com.  V.  Taylor,  6  Bin.  (Pa.)  277,  it 
was  said  obiter:  ''A  libel  even  of  a  deceased 
person  is  an  offense  against  the  public  be- 
cause it  may  stir  up  the  paBsions  of  the  living 
and  produce  acts  of  revenge."  In  Com.  v. 
Clap,  4  Mass.  163,  3  Am.  Dec.  212,  there  was 
a  similar  dictum,  libel  being  defined  to  in- 
clude words  tending  to  "blacken  the  mcmM-y 
of  one  dead."  Compare,  however,  Reg.  v,  La- 
bouehere,  12  Q.  B.  320,  wherein,  after  deter- 
mining that  leave  to  file  an  information  for 
a  libel  should  be  denied  on  other  grounds, 
Lord  Coleridge  discussed  the  authorities  at 
9ome  length,  concluding  that  the  matter  was 
doubtful  and  that  "it  must  be,  I  think,  some 
very  unusual  publication  to  justify  un  in- 
dictment or  information  for  aspersing  the 
rharacter  of  the  dead." 

In  many  American  jurisdictions  criminal 
libel  is  defined  by  statute  as  including  words 
defamatory  of  the  memory  of  a  deceased  per- 
son. In  Skrocki  v.  StahU  14  Cal.  App.  1, 
110  Pac.  957,  there  was  a  dictum  to  the  effect 
that  under  such  a  statute  the  defamation  of 
the  dedd  was  a  criminal  offense.  So  in  Bradt 
T.  New  Nonpareil  Co.  108  la.  449,  79  N.  W. 
122,  45  Ii.B.A.  681,  it  was  said  obiter:  "Sec- 
tion 6086  of  the  Code  makes  it  a  crime  to 
maliciously  blacken  or  vilify  the  memory  of 
one  who  is  dead  by  a  libelous  publication 
tending  to  scandalize  or  provoke  his  'sur- 
viving relatives  or  friends;  and  there  is  no 
doubt  that  for  the  publication  set  out  in 
plaintiff's  petition  defendant  was  subject  to 
a  criminal  prosecution,  provided  the  article  • 
was.  published  without  sufficient  justifica- 
tion." In  the  reported  case  the  validity  of 
a  statute  pun i siting  libelous  words  aspersing 
the  memory'  of  a  deceased  person  is  sustained 
and  the  effect  of  the  statute  is  held  to  be  to 
dispense  with  the  common-law  requirement 
that  there  shall  be  a  t^endency  to  provoke 
living  friends  or  relatives  of  the  deceased. 
The  "memory  of  one  deceased"  protected  by 
the  act  ifi  said  to  mean  the  memorv  of  a  de- 
ceased  person  existing  in  the  minds  of  the 
living  whether  that  memory  rests  on  the 
actual  personal  knowledge  of  the  living  or  on 
historical  or  traditional  knowledge. 
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Appeal  and  Error  —  Oeeislon  on  For- 
mer Appeal  —  I<a^7  of  Caae. 

The  law  as  declared  in  a  former  appeal, 
where  there  is  no  material  difference  in  the 
evidence  or  questions  presented,  is  the  "law 
of  the  case*'  during  the  subsequent  trial  or 
appeal.  The  refusal  of  an  instruction  em- 
bracing the  law  as  declared  in  such  former 
appeal  constitutes  reversible  error. 

^eelie^nee  «•  Burden  of  Prorlng  Con- 
trlbntory  NeKUs^noe  -^  Neoeeeity  of 
Inatmetion. 

In  an  action  for  personal  injury,  where  the 
defendants  allege  that  plaintiff  was  guilty  of 
contributory  negligence  and  plaintiff's  evi- 
dence  shows  the  defendants  guilty  of  negli- 
gence, with  nothing  in  the  circumstances  es- 
tablishing contributory  negligence  on  his 
part,  it  is  error  for  the  court  to  refuse  to 
instruct  the  jury  that  the  burden  of  proving 
contributory  negligence  is  on  the  defendants. 

Theaters  and  Antnsements  — •  Enter- 
tainment Not  for  Profit  —  Personal 
Injury  —  liability  of  Promotor. 

Where  the  court  instructs  the  jury  that 
those  defendants  who  devised  means  to  raise 
money  for  a  celebration  for  a  Fourth  of  July, 
and  outlined  the  program  whieh  was  adver- 
tised in  the  papers  to  secure  the  attendance 
of  a  crowd  at  such  celebration,  would  not  be 
liable  for  injury  to  tlie  plaintiff  in  the  ab- 
sence of  proof  to  connect  them  with  the  race 
itself  on  the  day  of  the  injury,  and  that  only 
those  so  proved  to  be  connected  with  it  on 
such  day  would  be  liable,  held,  that  such 
instruction  was  prejudicial  to  the  plaintiff. 
The  court  should  have  instructed  the  jury 
under  the  facts  in  this  case  that  the  Commer- 
cial Club  and  its  codefendants,  at  whose  in- 
fH^nce  and  under  whose  supervision  the  race 
was  promoted  and  conducted,  were  liable  to  a 
traveler  upon  such  street,  who  without  fault 
on  his  part  was  struck  and  injured  by  one 
of  the  horses  in  the  race,  if  at  such  time 
said  d«!fendants  were  the  promoters  of  and 
had  knowledge  that  the  race  in  question  was 
to  be  conducted  as  a  part  of  the  program. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Kingfisher  coun- 
ty: CuLLisoN,  Judge. 

Action  by  Franz  F.  Marth,  plaintiff, 
against  Kingfisher  Commercial  Club  et  al., 
defendants        Judgment      for      defendants. 
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Plaintiff  brings  error.     The  facts  are  stated 
in  the  opinion.    Reversed. 

1     M,  W.  Hinch  for  pUintrff  in  error. 

F,  L,  Boijnton  and  Geo.  L.  Bowtrum  for  de- 
fendants   in   error. 

[515]  RiTTENHousE,  C. — This  action  was 
brought  against  the  Kingfislier  Commercial 
Club,  a;  corporation,  David  Weinburger,  A.  E. 
Kraoken,  Elmer  Solomon,  H.  T.  Davis,  and 
George  H.  Laing,  by  Franz  P.  Marth,  to  re- 
cover damages  for  personal  injuries.  It  is 
alleged  in  plaintiff's  petition  that  the  King- 
fisher Commercial  Club  is  a  private  corpora- 
tion, organized  under  the  laws  of  Oklahoma, 
and  that  the  other  defendants  are  the  duly 
authorized  officers,  agents,  and  repreaentatives 
of  said  Commercial  Club.  It  is  further 
alleged  tliat  the  object  and  purpose  of  said 
Commercial  Club,  was  to  build  up  and  encour- 
age trade  and  commerce  from  the  territory 
tributary  to  the  city  of  Kingfisher;  that 
shortly  prior  to  the  4th  day  of  July,  1905,  the 
Commercial  Club,  through  its  representatives, 
officers,  and  agents,  duly  elected  and  appoint- 
ed, instituted  a  movement  to  celebrate  the  4th 
of  July;  that  the  purpose  for  which  said 
celebration  was  made  was  to  build  up  trade 
and  commerce  for  the  said  city  of  King- 
fisher, and  that  the  eodefendants  of  said  Com- 
mercial Club  were  the  dulv  authorized  agents 
and  representatives  of  said  club  in  arranging 
and  carrying  out  the  celebration;  that  said 
celebration  was  advertised  very  extensively, 
and  an  invitation  was  extended  to  the  publie 
generally  to  attend  the  same;  that  the  prin- 
cipal business  thoroughfare  of  said  city  is 
commonly  known  as  Main  street ;  that  the  de- 
fendants inclosed  a  portion  of  said  street  by 
stretching  ropes  across  the  same  and  across 
the  streets  and  avenues  that  intersected  the 
same,  and  that  such  arrangement  of  said 
street  was  made  for  the  object  and  purpose  of 
conducting  within  said  inclosure  a  horse  race ; 
that  on  said  day  and  during  the  celebration 
the  Commercial  Club,  through  its  officers  and 
agents,  placed  several  wild  [516]  and  half 
broken  horses  within  the  inclosed  portion  of 
said  streets  in  charge  of  small  boys,  who  were 
unable  to  control  them,  and  the  plaintiff  com- 
ing over  said  intersecting  street  upon  Main 
street,  in  company  with  his  wife  and  children 
in  a  two-horse  carriage,  just  at  the  time  said 
horses  were  being  run  down  the  street,  his 
carriage  was  struck  by  one  of  said  horses  and 
overturned,  and  he  and  his  familv  thrown 
from  said  carriage  upon  the  ground,  by  which 
fall  plaintiff  was  injured;  that  said  injury 
occurred  without  any  fault  on  his  part. 
Trial  was  had  and  resulted  in  a  judgment  for 
the  defendants,  and  the  cause  brought  here 
for  review. 

This  action  was  formerly  before  this  court 
in  the  case  of  Marth  v.  Kingfisher,  22  Okla. 


002,  98  Pac.  436,  18  L.R.A.(N.S.)  128«,  and 
in  that  case  it  was  held  that  the  racing  of 
wild  and  unbroken  horses  upon  the  streets  of 
a  city  where  great  crowds  are  afisembled,\nd 
where  sneh  horses  are  placed  hi  charge  of 
small  boys  who  are  unable  to  control  them, 
is  such  a  dangerous  and  illegal  use  of  the 
streets  as  to  render  the  person  oondncting 
such  race  liable  to  travelers  upon  the  street 
who,  without  fault  upon  their  part,  receive 
injuries  from  one  of  the  horses  running 
against  or  over  them. 

At  the  trial  of  the  Instant  case,  the  plain- 
tiff requested  the  court  to  instruct  the  jury 
as  follows: 

'*The  racing  of  .  .  .  horses,  some  five 
or  six  in  number,  upon  the  streets  of  a  city, 
where  great  crowds  of  people  are  assembled 
and  where  such  horses  are  placed  in  charge 
of  small  boys  who  are  unable  to  control  them, 
is  such  a  dangerous  and  illegal  use  of  the 
streets  as  would  render  the  person  conduct- 
ing  such  race  liable  to  a  traveler  up»n  such 
stTeet  who,  without  fault  on  his  part,  reeeives 
injuries  from  one  of  the  horses  ranning 
against  or  over  him." 

This  requested  instruction  is  substantially 
the  law  as  declared  by  this  court  in  the  for* 
mer  appeal.  The  refusal  of  this  instruction 
is  assigned  as  error. 

[517]  It  is  a  well-established  rule  in  this 
state  that  the  law  as  declared  in  a  former 
appeal,  where  there  is  no  material  differ- 
ence in  the  evidence  or  question  presented, 
is  the  law  of  the  case  during  the  subsequent 
trial  or  appeal.  Harding  v.  Gillett,  25  Olda. 
199,  107  Pac.  665;  Metropolitan  R.  Co.  v. 
Fonville,  36  OkUu  76,  126  Pac.  1125:  Mehlin 
T.  Superior  Oil,  etc.  Co.  39  Okla.  565,  136 
Piac.  681 ;  Oklahoma  City  Electric,  etc.  Co.  v. 
Baomhoff,  23  Okla.  603,  96  Pac.  758:  Atchi- 
Mn,  etc.  R.  Co.  v.  Baker,  37  Okla.  48,  130 
Pac  577;  U.  S.  v.  New  York  Indians,  173 
U.  8.  464,  19  8.  Ct.  464,  43  U.  S.  <L.  ed.) 
769:  U.  S.  ▼.  Camon,  184  U.  S.  672,  22  8.  Ct. 
515,  46  U.  8.  (L.  ed.)  694;  Illinois  v.  Illinois 
Cent.  R,  Co.  184  U.  S.  77,  22  S.  Ct.  360,  4  U. 
6.  (L.  ed.)  440.  The  refusal  to  give  tliis  in- 
struction was  not  cured  by  the  fact  that  cer^ 
tain  elements  of  the  instruct  ion  were  incorpo- 
rated in  instruction  No.  4,  as  instruction  No. 
4  so  modified  and  qualified  the  law  as  an- 
nounced in  the  former  opinion  by  this  court 
as  to  render  the  instruction  valueless. 

It  is  alleged  as  a  defense  to  pl&intiff^s 
eause  of  action  that  the  plaintiff  was  guilty 
of  contributory  negligence.  Plaintiff  request- 
ed the  court  to  instruct  the  jury  that  thi* 
burden  of  proof  was  upon  the  defendants  to 
prove  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  This  the  court  refused 
to  do.  An  examination  of  the  evidence 
offered  by  the  plaintiff  discloses  that  there 
was  nothing  in  such  evidence  which  estab- 
lished or  tended  to  establish  that  the  plaintiff 
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was  guilty  ol  contributory  negligence.  Con- 
tributory negligence  i&  a  epecial  defense  and 
must  be  affirmatively  alleged  and  proved  by 
the  defendant,  and  the  existence  of  such  con- 
tributory negligence  must  be  established  by 
a  prep<mderance  of  the  evidence.  It  is  said 
in  Oklahoma  City  v.  Beed,  17  Okla.  518,  87 
Pac.  645,  33  L.R.A.(N.S.)    1083: 

"In  an  action  against  a  municipal  corpo- 
ration for  personal  injuries,  there  is  no  pre- 
sumption that  the  plaintiff  or  defendant  is 
guilty  of  negligence,  and  in  order  to  entitle 
the  plaintiff  to  recover  it  is  sufficient  for  him 
to  show  that  the  defendant  was  guilty  of 
negligence,  with  nothing  in  the  circumstances 
establishing  contrUmtory  ufgligence  on  his 
part;  and  when  such  facts  [518]  are  proven 
it  devolves  upon  the  defendant  to  prove 
affirmatiir^  itnt  the  plaintiff  was  guilty  of 
contributory  negligence.*' 

And  this  case  was  approved  in  Fairfax  v. 
Giraud,  35  Okla.  659,  131  Pac.  159.  See 
also  Thompson  on  Negligence,  sec.  417; 
Wharton,  on  Negligence,  sec.  423;  7  Am.  & 
Eng.  Ene.  of  Law  (2d  ed.)  455;  Eddy  v. 
Wallace,  49  Fed.  801,  4  U.  S.  App.  264,  1  C. 
C.  A.  435;  Northern  Pac  R.  Co.  v.  Lewis,  51 
Fed.  658.  7  U.  S.  App.  2fl4,  2  C.  C.  A.  446 ; 
Indianapolis,  etc.  Ry.  v.  Horst,  93  U.  S.  291, 
23  U.  S.  (L.  ed.)  898;  Inland  etc.  Coastinjo^ 
Co.  V.  Tolson,  139  V.  S.  557,  11  S.  Ct.  6r)3,  35 
U.  S.  (L.  ed.)  270;  Washington,  etc.  R.  Co.  v. 
Ciladmon,  15  Wall.  401,  21  U.  S.  (L.  ed.)  114; 
Hough  V.  Texas,  etc.  R.  Co.  100  U.  S.  213,  25 
U.  S.  (L,  ed.)  612;  St.  Louis,  etc.  R.  Co. 
V.  Weaver,  35  Kan.  412,  11  Pac.  408,  57 
Am.  Rep.  176;  Gordon  v.  Richmond,  83  Va. 
436,  2  S.  E.  727;  Watertown  v.  G»eav€s,  112 
Fed.  183,  50  C.  C.  A.  172,  56  L.R.A.  866; 
Lerner  v.  Philadelphia,  21  L.R.A.(N.S.)  674, 
note. 

The  defendants  having  put  in  issue  the  de- 
fense of  contributory  negligence,  the  plaintiff 
was  entitled  to  have  the  court  say  upon  whom 
the  burden  of  proof  rested  in  order  that  the 
jury  might  not  be  misled  into  believing  that 
the  burden  of  proof  was  upon  the  plaintiff  to 
afllrmatively  show  the  absorice  of  such  negli- 
gence on  his  part.  The  burden  of  alleging 
and  proving  contributory  negligei^e  being  in- 
cumbent upon  the  defendants,  it  was  reversi- 
ble error  to  refuse  to  so  instruct  the  jiiry. 

Instruction  No.  11  reads: 

"The  fact  that  all  of  the  defendants  wore 
appointed  a  committee  by  the  Commercial 
Club,  if  such  be  the  case,  and  that  they  met 
and  devised  means  to  raise  money  for  a  cele- 
bration of  the  Fourth  of  July  and  outlined 
a  program,  which  was  advertised  in  the  pa- 
pers to  secure  the  attendance  of  crowds,  would 
not  be  sufficient  to  make  them  liable  for  plain- 
tiff's injuries,  in  the  absence  of  proof  to  con- 
nect them  with  the  race  itself  on  the  day  of 
the  injury:   and  you  must  find  from  a   pre- 


ponderance of  the  evidence  that  such  was  the 
case  in  order  to  hold  them  liable,  and  onlv 
those  so  proved  to  be  connected  with  it  would 
be  liable.  If  on  the  day  of  the  race  some 
other  persons  conducted  [519]  the  same, 
whether  officers  of  the  day  or  others,  and  that 
the  defendants  had  nothing  to  do  therewith, 
then  they  or  those  so  having  nothing  to  do 
therewith  would  not  be  liable,  if  under  the 
law  as  given  elsewhere  any  of  them  would 
be  liable." 

It  is  contended  that  this  instruction  takes 
from  the  jury  the  question  of  the  liability  of 
the  Commercial  Club,  and  its  codefendants, 
unless  they  were  actually  present  and  partici- 
pated directly  in  the  race  itself,  independent 
of  any  connection  the  Commercial  Club  and 
its  eodefendattts  might  have  had  in  putting 
in  motion  the  things  which  caused  th«  injury 
by  the  selection  of  the  program,  raisiag  of 
the  money  to  hold  the  celebration,  advertise- 
ment of  the  same  in  the  paper,  and  the  em- 
ployment of  the  marshal  of  the  day  who  had 
actual  charge  of  the  race.  This  instruction  is 
not  a  correct  statement  of  the  law  as  declared 
in  Marth  v.  Kingfisher,  supra,  wherein  the 
court  held  that: 

"The  provisions  of  the  charter  of  the  Com- 
mercial Club  are  not  set  out  in  the  petition, 
but  it  is  alleged  that  the  purposes  and  ob- 
jects of  such  corporation  were  and  are  *to 
build  up  and  encourage  trade,  business  and 
commerce  and  to  draw  trade  from  the  terri- 
tory tributary  to  said  city.'  The  officers  and 
agents  of  the  defendant  Commercial  Club 
were  acting  within  the  scope  of  the  powers 
of  the  Commercial  Club  when  they  were  con- 
ducting the  public  celebration  for  the  purpose 
of  attracting  people  to  the  city,  thereby  en* 
couraging  them  to  trade  with  the  merchants 
of  the  city,  and  such  Commercial  Club  is  lia- 
ble for  such  tort  of  its  officers  and  agents 
committed  while  in  the  discharge  of  such 
duty  or  work,  and  such  officers  and  agents 
are  personally  liable  for  their  own  acts." 

Where  it  is  shown  that  the  Commercial 
Club  and  its  co-defendants  arranged  the  pro- 
gram, and  had  knowledge  that  this  particular 
race  was  a  part  of  such  program,  raised  the 
money  with  which  to  conduct  such  program, 
advertised  the  same  in  the  local  papers  in 
order  to  build  up  and  encourage  trfide,  busi- 
ness and  commerce,  and  to  draw  trade  from 
the  territory  tributary  to  said  city,  and  se- 
lected the  parties  who  conducted  the  race, 
thereby  putting  in  motion  the  things  which 
caUsed  the  injury,  such  Commercial  Club  is 
liable  for  such  tort  of  its  officers  and  [520] 
agents  participating  in  the  arrangement  of 
the  program,  with  the  knowledge  that  this 
particular  race  was  a  part  thereof,  and  it  is 
not  necessary,  in  order  to  hold  the- Commer- 
cial Club  and  its  codefendants  liable,  that 
thev  should  have  been  more  immediately  con- 
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nected  with  the  race  itself  on  the  day  of  the 
injury,  if  they,  as  promoters,  participated  in 
the  arrangement  of  such  program,  and  they 
would  be  liable  for  such  torts  as  were  com- 
mitted in  the  carryin«j  out  of  such  program 
to  a  traveler  upon  the  streets  of  such  city, 
who,  without  fault  on  his  part,  is  struck  and 
injured  by  one  of  the  horses  in  the  race,  and 
the  court  should  have  so  instructed  the  jury. 

The  cause  should,  therefore,  be  reversed  and 
remanded  for  a  new  trial. 

By  the  Court. — It  is  so  ordered. 

Rehearing  denied  December  22,  1914. 


in  a  procession  gotten  up  by  the  citiseas  of 
a  community  to  celebrate  the  result  of  an 
election  was  not  a  joint  wrongdoer  with  a 
committee  in  charge  of  a  fireworks  display  as 
a  part  of  the  celebration,  where  he  took  no 
part  in  and  had  nothing  to  do  with  the  dis- 
play, nor  did  the  fact  that  he  was  present  at 
the  display  show  such  contributory  negli- 
gence as  to  bar  him  from  recoTering  for  in- 
juries sustained  by  the  negligent  discharge  of 
the  fireworks. 


NOTE. 

Iiiability  of  Organiser  or  Promoter  of 
Public  EntortaiameBt  Not  GiTen  for 
Profit  for  Personal  Injnriee. 

The  holding  of  the  reported  case  to  the 
efifect  that  a  club  and  those  of  its  members 
who  actively  participate  in  the  promotion  of 
a  free  public  celebration  or  entertainment  to 
be  held  in  the  streets  of  a  city  are  liable  in 
damages  for  personal  injuries  negligently 
caused  by  those  participating  in  such  enter- 
tainment, follows  a  previous  decision  in  the 
same  case.  Marth  v.  Kingfisher,  22  Okla.  602, 
98  Pac.  436,  18  L.R.A.(N.S.)  1238.  The  rul- 
ing finds  support  in  the  few  cases  in  which 
a  similar  question  has  been  determined. 

In  Jenne  v.  Sutton,  43  N.  J.  L.  257,  39 
Am.  Rep.  578,  the  action  was  against  the 
president  of  a  political  club  for  personal  in- 
juries caused  by  the  discharge  of  fireworks 
in  front  of  the  clubhouse  in  connection  with 
a  celebration  gotten  up  and  promoted  by  the 
club  through  its  president  as  its  active  agent. 
The  court  holding  the  president  to  be  liable 
said;  "It  is  not  an  unreasonable  presump- 
tion that  he  intended  that  these  e.\plosives 
should  be  set  off  in  the  public  street,  which 
was  the  usual  place  on  the  occasions  of  the 
meeting  of  tliat  club.  Such  an  act  and  pur- 
])08e  would  make  him  responsible  to  the 
plaintiff;  for  it  can  signify  nothing,  under 
such  circumstances,  that  he  was  acting  in 
his  official  capacity  as  the  president  of  this 
corporation;  for  all  the  participants  in  the 
creation  of  a  public  nuisance  are  liable  to 
answer  for  its  ill  effects,  without  regard  to 
the  fact  that  they,  in  such  affair,  were  but 
the  agents  of  other  person s.^' 

Similarly  in  Dowell  v.  Guthrie,  99  Mo.  653, 
12  S.  W.  900,  17  Am.  St.  Rep.  598,  a  commit- 
tee of  citizens  in  charge  of  a  fireworks  dis- 
play ;^iven  in  connection  with  a  celebration 
over  the  result  of  an  election  were  held  to 
be  liable  for  any  injury  caused  by  their  care- 
less or  negligent  handling  of  the  fireworks. 

In  Jolmson  v.  New  York,  186  N.  Y.  139, 
9  Ann.  Cas.  824,  78  N.  E.  715,  116  Am.  St. 
Rep.  545.  it  was  held  that  one  who  took  part 
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ISe  Mich,  ^S8;  152  xV.  W.  993. 


Worknien's  Compensation  Acts  —  To« 
tal  Disability  —  Efloot  of  Provions 
Partial  DisabiUty. 

Pub.  Acts,  Ex.  Sess.  1912,  No.  10,  pt.  2, 
§  9,  provides  that,  while  the  incapacity  for 
work  resulting  from  an  injury  is  total,  the 
employer  shall  pay  a  weekly  compensation 
equal  to  one-half  of  the  employee's  wages,  but 
not  to  exceed  $10.  Section  10  declares  that, 
while  the  incapacity  is  partial,  the  injured 
employee  shall  be  entitled  to  compensation 
equal  to  one-half  the  difference  between  his 
average  weekly  wages  before  the  Injury  and 
those  he  is  able  to  earn  thereafter,  tha4^  for 
the  loss  of  an  eye  he  shall  recover  flis  com- 
pensation fifty  per  cent  of  the  average  weekly 
wages  during  one  hundred  weeks,  and  that 
the  loss  of  both  eyes  or  both  legs  shall  con- 
stitute a  total  and  permanent  disability. 
The  claimant  had  in  a  previous  accident  lost 
one  eye.  Thereafter  he  lost  his  remaining 
eye.  It  is  held  that  the  injury  could  not  be 
considered  as  a  total  disability,  and  he  was 
entitled  only  to  one-half  o^  his  weekly  wages 
for  one  hundred  weeks. 

[See  note  at  end  of  this  case.] 

Certiorart  to  Industrial  Accident  Board. 

Claim  for  compensation  under  workmen's 
compensation  act.  Charles  Weaver,  claimant, 
and  Maxwell  Motor  Company,  defendant. 
Claim  allowed  by  Industrial  Accident  Board. 
Defendant  brings  certiorari.  The  facts  are 
stated  in  the  opinion.     Reversed. 

Fred  L,  Vandeveer  and  Cummins,  yichols 
d  Rhoada  for  defendant. 

Person^  fihields  rf  SiUthee  for  claimant. 

[589]  MooRE,  J. — Tills  case  is  certiorari  to 
the  Industrial  Accident  Board.    The  facts  are 
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stipulated.  We  quote  suffieietitly  for  the  pur- 
pose of  this  case: 

'"Die  character  and  nature  of  the  injury 
and  the  reflult  thereof  is  ae  follows:  The  end 
of  a  crowbar  etmck  me  in  the  left  eye,  caus- 
ing an  injury  which  has  permanently  de* 
stroyed  the  sight  of  this  member.'  Due  to  an 
injury  received  about  seven  years  ago  while 
working  in  a  dyeworks,  applicant  received  an 
injury  which  cost  him  practically  the  total 
lo8<i  of  sight  of  the  right  eye.  At  the  present 
time  the  sight  of  both  eyes  is  limited  only  to  a 
|)eroeption  of  light.  Applicant  received  no 
injury  to  his  right  eye  due  to  ^.he  accident 
of  July  3,  1913,  to  the  left  eye.  .  .  .  Ap- 
plicant contends  that  by  reason  of  the  loss 
of  his  left  eye,  due  to  the  accident  of  July  3, 
B13,  and  the  [590]  loss  of  the  right  eye,  due 
to  the  accident  of  some  seven  years  ago,  that 
he  is  now  totally  and  permanently  incapaci- 
tated from  work,  and  therefore  entitled  to 
compensation  up  to  the  limit  allowed  by  the 
act,  viz.,  $4,000.  Hespondent  claims  that  it 
ia  liable  only  for  the  injury  which  was  re- 
ceived wliile  in  its  employ,  vi/.,  the  loss  of 
the  left  eye,  and  should  pay  compensation 
for  but  100  weeks,  or  a  total  amount  of 
11,000." 

Die  ruling  of  the  Industrial  Accident  Board 
was  as  follows: 

"Til is  cause  having  come  on  to  lie  heard 
before  the  full  board  on  stipulation  and  waiv- 
er, agreeing,  among  other  things,  that  the  ap- 
plicant by  the  accident  in  question  lost  the 
>i<?ht  of  his  only  eye,  the  result  being  blindness 
and  total  incapacity  for  labor,  and  the  same 
having  been  argued  by  counsel  and  written 
brief  filed  therein,  and  due  consideration 
thereof  having  been  had  by  the  board,  it  is 
ordered  and  adjudged  that  said  applicant  is 
entitled  to  receive  and  recover  from  said  re- 
spondents compensation  at  the  rate  of  $10 
per  week  for  a  period  of  400  weeks  from  the 
date  of  accident  in  said  cause;  said  compen- 
sation to  be  paid  in  weekly  pa3rment8  in  ac- 
cordanee  with  the  provisions  of  the  work- 
men's compensation  law.*' 

The  questions  involved  call  for  a  construe^ 
lion  of  portions  of  Act  No.  10,  Extra  Session 
of  1912    (2  How.  Stat.   [2d  £d.]   §  3939  et 

Section  9,  pt.  2,  of  the  act  reads: 
**While  the  incapacity  for  work  resulting 
from  the  injury  is  total,  the  employer  shall 
pay,  or  cause  to  be  paid  as  hereinafter  pro- 
vided, to  the  injured  employee  a  weekljr  com- 
pensation equal  to  one-half  his  average  week- 
ly wages,  but  not  more  than  $10.00  nor  less 
tiian  $4.00  a  week;  and  in  no  case  shall  the 
period  covered  by  such  compensation  be  great- 
er than  five  hundred  weeks,  nor  -sliall  the 
total  amount  of  all  compensation  exceed 
S4,000." 

Section  10  of  part  2  provides  in  part  as 
follows: 


**While  the  incapacity  for  work  resulting 
from  the  injury  Is  partial,  the  employer  shall 
pay,  or  cause  to  [691]  be  paid  as  hereinafter 
provided,  to  the  injured  employee  a  weekly 
compensation  equal  to  one-half  the  difference 
between  his  average  weekly  wages  before  the 
injury  and  the  average  weekly  wages  which 
he  is  able  to  earn  thereafter,  hut  not  more 
than  $10  a  week;  and  in  no  case  shall  the 
period  covered  by  such  compensation  be  great- 
er than  three  hundred  weeks  from  the  date  of 
injury.  In  cases  included  by  the  following 
schedule  the  disabilitv  in  each  such  case 
shall  be  deemed  to  continue  for  the  period 
specified,  and  the  compensation  so  paid  for 
sueh  injury  shall  be  as  specifiecl  therein,  to 
wit:     .    .    . 

•*J?or  the  loss  of  an  eye,  fifty  per  centum  of 
average  weekly  wages  during  one  hundred 
wceics. 

**The  lose  of  both  hands,  or  both  arms,  or 
both  feet,  or  both  legs,  or  both  eyes,  or  of  any 
two  thereof,  shall  constitute  total  and  perma- 
nent tlisability,  to  be  compensated  accordinof 
to  the  provisions  of  section  9." 

Counsel  upon  the  oral  argument  and  in  th(5 
printed  briefs  stated  that  after  diligent  search 
they  were  unable  to  find  a  case  in  point. 
Since  the  case  was  submitted  counsel  for  the 
claimants  has  called  the  attention  of  the  court 
and  opposing  counsel  to  the  case  of  State  v. 
District  Ct.  129  Minn.  156,  151  N.  W.  910, 
which  is  a  case  on  all  fours  as  to  the  facts. 
It  is  not  a  precedent  in  the  instant  case,  how- 
over,  because  the  Minnesota  statute  contains 
language  not  found  in  the  Michigan  statute, 
reading: 

"If  an  employee  receives  an  injury,  which, 
of  itself,  would  only  cause  permanent  partial 
disability,  but  which,  combined  with  a  pre>- 
vious  disability,  does  in  fact  cause  permanent 
total  disability,  the  employer  shall  only  be 
liable  for  the  permanent  partial  disability 
caused  by  the  subsequent  injury."  • 

And  it  was  held  the  compensation  should 
be  based  upon  the  permanent  partial  disabili- 
ty, and  not,  as  claimed  by  the  appellant,  on 
the  basis  of  permanent  total  disability*    • 

It  must  he  confessed  that  the  provisions  of 
the  Michigan  statute  are  so  ambiguous  as  not 
to  be  free  [692]  from  doubt,  as  is  evidenced 
by  the  diverse  constructions  put  upon  it  by 
the  able  counsel  employed  in  the  case  before 
us.  All  of  its  provisions,  however,  should  be 
given  effect,  if  possible.  The  compensation 
fixed  in  section  9  must  be  based  upon  the  fact 
that  the  total  incapacity  for  work  resulted 
from  the  injury.  Section  10  deals  with  the 
partial  incapacity  for  work  resulting  from 
injury,  and  fixes  the  compensation,  and  th(>n 
proceeds : 

**For  the  loss  of  an  eye  fifty  per  centum," 
etc.  ''Tlie  loss  of  .  .  .  or  both  eyes 
.  .  .  shall  constitute  total  and  permanent 
disability.*' 
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In  the  instant  case  the  loss  of  the  first  eye 
was  a  partial  disability  for  which,  if  our 
workmen's  compensation  law  had  been  in  ex- 
istence,  the  .then  employer  would  have  been 
liable,  and  for  which  disability .  the  present 
employer  was  in  no  degree  the  cause.  The 
loss  of  the  second  eye,  standing  by  itself,  was 
also  a  partial  disability,  and  of  itseil  did  not 
occasion  the  total  disability.  It  required 
that,  in  addition  to  the  results  of  the  dis- 
ability occasioned  by  the  accident  of  seven 
years  ago,  there  should  be  added  the  results 
of  the  partial  disability  of  the  recent  acci- 
dent to  produce  the  total  disability.  The 
absence  of  either  accident  would  have  left  the 
claimant  partially  incapacitated.  We  think 
it  clear  the  total  incapacity  cannot  be  entire- 
ly attributed  to  the  last  accident  It  follows 
that  the  compensation  should  be  based  upon 
partial  incapacity;  and  it  is  so  ordered. 

The  case  will  be  remanded  for  further  pro- 
ceedings. 

Brooke,  C.  J.,  and  McAlvay,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Steere,  JJ.,  concurred. 


NOTE. 

Total  Disability  under  Workmen's 
Compensation  Act. 

OeneraUy. 

The  earlier  cases  discussing  what  consti- 
tutes a  ''total  disability"  within  the  meaning 
of  a  workmen's  compensation  act  are  reviewed 
in  the  note  to  Mellen  Lumber  Co.  v.  Industrial 
Commission,  Ann.  Cas.  1915B  997.  This  note 
collates  the  more  recent  decisions. 

The  cases  are  not  altogether  in  accord  as 
to  the  meaning  of  the  term  ''total  disability" 
as  it  is  used  in  the  various  workmen's  com- 
pensation acts.  It  has  been  held  to  con- 
template only  a  total  incapacity  to  perform 
•regular  manual  labor.  Hanley  v.  Union  Stock- 
yards Co.  100  Neb.  232,  15«  X.  W.  939.  So 
it  has  been  held  that  if  a  person  is  wholly 
incapacitated  from  labor  he  is  totally  dis- 
abled though  he  can  and  does  conduct  a  busi- 
ness of  his  own.  Moore  v.  Peet  Bros*  Mfg. 
Co.  99  Kan.  443,  162  Pac.  295,  wherein  the 
court  said:  "The  question  ia  presented 
whether  the  fact  that  an  injured  workman  is 
able  to,  and  does,  conduct  a  business  of  his 
own,  which  returns  hini  an  income,  is  in- 
consistent with  a  finding  that  his  injury  re- 
sulted in  his  permanent  'total  incapacity  for 
work'  within  the  meaning  of  the  compensation 
act.  The  phrase  quoted  does  not  imply  an 
absolute  disability  to  perform  any  kind  of 
labor.  It  requires  a  practical  and  reasonable 
interpretation,  as  is  illustrated  by  the 
familiar  rule  that  inability  to  obtain  work, 
caused  by  an  injury,  is  classed  as  total  in- 
capacity.    Gorrell  v.   Battel le,  93  Kan.  370, 


144  Pac.  244;  Knowles'  The  Law  Relating  to 
Workmen's  Compensation,  3d  ed.  p.  218; 
note,  5  X.  C.  C.  A.  735.  One  who  is  dis- 
qualified from  performing  the  usual  tasks  of 
a  workman  in  such  a  way  as  to  enable  him 
to  procure  and  retain  employment  is  ordi- 
narily regarded  as  totally  incapacitated- 
.  .  .  We  do  not  consider  the  provision  of 
the  compensation  act  relating  to  the  earn- 
ings of  an  injured  workman  'in  some  suitable 
employment  or  business'  as  implying  that  the 
income  derived  from  a  busings  which  he 
owns  is  to  be  regarded  in  itself  aa  a  measure 
ol  his  earning  capacity  or  degree  of  dis- 
ability. Assuming  that  money  which  he  re- 
ceives as  the  direct  result  of  his  personal 
labor,  while  working  in  his  own  behalf,  and 
not  as  the  employee  of  some  one  else,  is  to 
he  given  the  same  effect  in  that  connection 
as  though  it  came  to  him  for  services  ren- 
dered to  an  employer,  that  is  the  extent  to 
which  the  revenue  he  may  receive  otherwise 
than  as  wages  should  be  allowed  to  affect  the 
matter.  The  return  on  any  capital  he  may 
have,  although  augmented  by  his  personal 
attention  in  looking  after  the  business  in 
which  it  is  invested,  clearly  is  Bot  an  element 
to  be  considered  in  the  administration  of  the 
con^penation  act.  Nor  do  we  think  such  con- 
sideration should  be  given  to  the  mere  direc- 
tion of  the  operation  of  a  business  which  he 
owns — its  control  and  management  as  pro- 
prietor. If  it  had  been  shown  in  this  instance 
that  the  plaintiff  personally  performed  a 
part  of  the  work  of  cleaning,  pressing  and 
tailoring,  a  very  different  question  would  be 
presented.  Possibly  any  portion  of  his  in- 
come that  could  be  traceable  to  such  work 
on  his  part  should  be  given  the  same  effect  as 
though  he  received  it  as  wa^es.  But  the 
showing  made  is  merely  that  he  is  'making' 
a  certain  sum  weekly  out  of  the  business 
which  lie  is  'conducting'  as  owner,  and  this 
might  be  the  ease  although  he  were  a  com- 
plete physical  wreck.  A  judgment  baaed  on  a 
finding  that  a  workman's  injury  has  resulted- 
in  his  total  disability  to  work  cannot  be  said 
to  be  inequitable  or  against  conscience  be- 
cause he  lias  the  thrift  and  intelligence  to 
provide  for  his  support  by  investing  auc4i 
means  as  he  has  in  a  business  carried  on  by 
the  labor  of  others  under  his  direction."  See 
aleo  2Sauvain  v.  Batelle  (Kan.)  Id4  Pac.  1086. 
In  Myers  v.  Louisiana  R.  etc.  Co.  140  La. 
937,  74  So.  256,  a  more  stringent  rule  was  ap- 
plied, it  being  held  that  total  disability  in- 
volves the  incapacity  to  do  any  remunerative 
work.  The  court  said:  "In  the  case  of 
Mellen  Lumber  Co.  v.  Industrial  Commis- 
sion, 154  W^is.  114,  142  2^.  W.  187,  L.RA. 
1916A  374,  Ann.  Cas.  1915B  997,  the  expres- 
sion 'total  disability'  was  interpreted  to  mean 
total  inability  to  perform  work  of  the  char- 
acter in  which  the  injured  employee  was  en- 
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gaged  at  the  time  of  the  accident,  x^gardless 
of  his  earning  capacity  in  oUier  oecapaiioaifl. 
Such  an  interpretation  ia  not  peaflible  nnde? 
our  statute,  since  its  wording  is  'total  disr 
ability  to  do  work  of  any  character.'  We 
have  to  hold,  therefore,  that  the  disability  of 
a  workman  who  has  lost  the  use  id  one  of  hid 
legs  from  the  hip  joiiit  down  is  not  necea* 
garily  total,  since  witiiin  the  meaning  of  our 
said  statute  many  lines  of  work  are  open  to 
a  man  in  that  condition.  Inasmuch,  however, 
as  up  to  the  time  of  the  trial  the  plaintiff  had 
been  unable  to  do  work  of  any  kind,  he  was  up 
to  that  time  totally  incapacitated;  and  this 
incapacity  will  continue  as  long  aa  the  heal- 
ing process  of  nature  shall  not  have  been  so 
far  accomplished  as  to  emible  him  to  do 
manual  iptork  of  some  khid.  Moreover,  tile 
view  taken  by  the  English  House  of  Lords  in 
Ball  V.  Hunt  [1»12}  A.  G.  (Eng.)  iM,  81  U 
J.  K.  B.  782,  106  L.  T.  N.  S.  911,  appears  to 
us  to  be  highly  reasonable.  Lord  Atkinson  ex- 
pressed it  as  follows:  The  words  'incapacity 
for  work"  may  mean  physical  inability  to  do 
work  so  as  to  earn  wages,  or  it  may  mean 
inability  to  get  employment  due  to  the  belief 
of  employers  in  the  unfitness  of  the  workman 
to  perform  work  owing  to  the  injury  they 
perceive  he  has  suffered.'  Elderly  men  are 
nowadays  more  or  less  out  of  the  running 
when  it  comes  to  securing  employment,  and  if 
by  this  infirmity  plaintiff  has  been  converted 
from  an  able-bodied  carpenter  secttring  work 
regularly  in  his  trade  into  an  infirm  unable 
to  secure  remunerative  ^^mployttent  of  any 
kind,  hie  incapacity  must  be  held,  we  think, 
to  be  total  under  the' statute.  He  is  illiter- 
ate, and  capable  only  of  manual  labor.  Tlie 
statute  is  one  Intended  to  be  essentially 
practical  in  Its  operation.'* 

In  the  case  of  In  re  Lacione  (Mass.)  116 
N.  E.  485,  it  was  saidt  **The  finding  of  th<el 
fioard  on  this  point  was,  that  by  reason  of 
the  injury  the  employee's  hand  had  been 
rendered  permanently  incapable  of  use,  that 
he  was  entitled  to  compensation  for  total  iU' 
capacity  from  December  27,  11)15,  and  that 
specific  and  incapircity  compensation  should 
be  continued,  as  the  employee  remains  totally 
incapacitated  for  Work  by  reason  of  the  in- 
jury. The  decision  of  the  beard  concludes 
as  follows:  *The  board  also  find  aud  decide 
that  such  a  boy  lacking  the  ability  to  undrr- 
j^tand  orders  correctly,  having  little  knowl- 
edge of  the  Rngfish  language,  and  wi4^  his 
right  hand  havirig  been  rendered  permanently 
incapable  of  use,  is  in  fact  totally  incapaci^ 
tated  for  work  and  unable  to  earn  any  wages; 
that  such  total  incapacity  for  work  will  con* 
tinue  for  an  indeterminate  period/  The  en^ 
tire  evidence  is  reported  in  the  record.  The 
injury  itseff  was  confined  to  the  right  hand, 
and  consisted  mainly  in  the  loss  of  the  middle 
finger,  which  was  amputated,  and  stiffness 
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and  other  impairment  of  the  index  and  ring 
fingers.  The  thumb  is  normal  and  the  little 
finger  in  good  condition  except  from  disuse. 
The  employee  resumed  work  on  October  28,  a 
little  more  than  a  month  after  the  accident, 
and  continued  until  a  few  days  before  the 
work  closed,  which  waa  about  January  first, 
1916.  During  these  two  months  according  to 
his  own  testimony  'he  would  light  the  fire 
in  the  stove  in  the  office  .  »  .  if  there 
was  some  pieces  of  iron  or  something  to  carry 
he  would  take  it  with  one  hand  and  csxry  it 
on  his  shoulder  aad  put  it  in  the  box,  .  .  . 
he  would  also  place  lanterns  in  different 
places.'  There  was  other  testimony  that  he 
did  regular  water  boy's  work.  There  was  no 
evidence  that  the  employee  made  any  effort 
to  get  work  elsewhere  between  the  time  of 
leaving  the  employ, of  the  Hanscom  Construc- 
tion Compaiiy  and  the  date  of  the  hearing 
before  the  Arbitration  Committee,  May  2; 
and  nothing  appears  in  the  record  to  show 
that  he  waa  unable  to  work  during  this 
period,  aside  from  the  necessary  disability 
due  to  su«h  aja  injury.  Assuming  that  on 
this  evidence  the  board  might  have  awarded 
compensation  for  a  partial  loss  of  the  em- 
ployee's capacity  to  earn  wages,  in  our  opin- 
ion it  did  not  warrant  their  finding  that  he 
was  'totally  incapacitated  for  work  and  un- 
able to  earn  any  wages;  that  such  total  in- 
capacity will  continue*  for  an  indetern^inate 
period.'  It  is  common  knowledge  that  men 
who  have  entirely  lost  a  hand  are  able  to  ob- 
tain work  and  earn  wagea  That  the  emr 
ployee  in  this  oaSe  might  have  done  so  is 
shown  by  the  fact  that  he  worked  at  sub- 
stantially his  old  work  during  November  and 
IJeoember,  and  apparently  did  not  suffier 
therefrom." 

In  State  v.  Blue  Earth  County,  133  Minn. 
439,  158  N.  W.  700»  a  finding  of  total  dis- 
ability was  sustained,  it  appearing  that  the 
w*orkman  had  lost  6ne  eye  and  that  the  other 
was  BO  injured  that  by  the  use  of  glasses  he 
had  about  one-third  of  its  normal  vision.  The 
court  said:  "The  statute  itself  does  not  de- 
fine the  words  'permanent  total  disability,' 
although  section  13,  subdivision  e,  c.  467,  p. 
«80,  Laws  1913  (G.  8.  191S,  §  8207,  aubd.  e), 
provides  that  certain  injuriee  shall  constitute 
permanent  total  disability.  There,  are,  how- 
ever, many  other  injuries  which  may  result 
in  permanently  and  totally  diaabUng  a  man. 
Thoae  set  forth  in  the  statute  are  not  intend- 
ed to  be  exclusive.  Cases  must  be  passed 
upon  as  they  arise,  and  no  hard  and  fast  rule 
can  be  formulated  so  as  to  include  them  all. 
What  is  permanent  total  disability  is  largely 
a  question  of  fact,  and  must  depend  upon  t)ie 
circumstances  of  each  particular  case.  The 
statute  itself  is  highly  remedial  in  its  nature. 
It  should  be  liberally  construed  and  liberally 
applied  to  accomplish  the  beneficial  purposes 
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intended  and  courts  sliould  guard  against  a 
narrow  construction.  State  v.  District  Ct. 
128  Minn.  43,  150  N.  W.  211',  State  v.  Dis- 
trict Ct.  129  Minn.  176,  151  N.  W.  912 ;  State 
V.  District  Ct.  131  Minn.  852,  165  N.  W.  108, 
In  this  case  the  fact  that  a  dim  vision  still 
existed  in  one  ere  is  not  controlling.  AH  the 
facts  should  be  taken  into  consideration.  This 
is  precisely  what  was  done  here  by  the  trial 
judge.  He  saw  the  witnesses  and  heard 
them  testify.  He  had  the  injured  man  be- 
fore him,  observed  him  and  heard  him.  From 
all  the  evidence  presented,  he  found  that  the 
claimant  was  permanently  and  totally  dis- 
abled. There  was  evidence  from  which  such  a 
conclusion  could  be  drawn." 

In  Bunce  v.  Taylor,  192  Mich.  84,  158  N. 
W.  153,  a  Ending  of  total  disability  from  an 
injured  foot  was  sustained. 

In  some  jurisdictions  it  seems  that  a  statu- 
tory provision  that  the  loss  of  certain  mem- 
bers shall  constitute  a  total  disabilitv  is 
deemed  to  be  excluaive.  In  Bateraan  Mfg.  Co. 
V.  Smith,  85  N.  J.  L.  409,  89  Atl.  979,  the 
court  said:  "The  respondent's  brief  and  thtt 
evidence  returned  in  response  to  the  rule  show 
that  the  only  basis  for  finding  the  disability 
total  is  in  the  fact  that  the  petitioner  is 
seventy-three  years  old,  and  a  plumber  and 
steamfitter;  the  injury  would  have  been  less 
in  a  case  of  a  younger  man  since  the  bones 
would  have  united,  and  less  in  case  of  a  man 
who  could  do  his  work  in  a  sitting  posture 
than  in  the  case  of  the  defendant  whose  work 
required  him  to  be  on  his  feet.  .  .  . 
The  only  variance  contemplated  by  the  stat- 
ute is  that  caused  by  a  difference  in  wages 
earned.  The  total  disability  is,  to  use  the 
words  of  the  act,  a  disability  total  in  char- 
acter, words  which  necessarily  refer  to  the 
character  of  the  disability  considered  in  itself 
and  not  to  the  effects  produced  which  have 
no  fixed  character  but  vary  with  the  peculi- 
arities of  each  individual.  Were  it  other- 
wise, we  should  have  to  determine  what  kind 
of  a  man  was  meant  by  the  legislature  to 
receive  the  standard  statutory  compensation 
— whether  a  young  and  vigorous  man  or  au 
old  and  decrepit  man  or  someone  between  the 
two  extremes;  and  we  shoald  then  have  to 
varv  the  award  in  each  individual  case  and 
perhaps  never  find  the  typical  normal 
standard.  If  it  is,  as  we  think  cannot  be 
doubted,  the  eharacter  of  the  injury,  not  the 
peculiar  and  varying  character  of  the  indi- 
vidual injured,  that  the  statute  means,  we 
must  look  to  subdivision  C,  of  paragraph  11, 
section  2.  The  character  of  a  total  disabilitv 
is  there  i!xed  as  the  loss  of  both  hands,  both 
arms,  both  feet,  both  legs,  both  eyes,  or  any 
two  thereof.  Whether  this  statutorv  defini- 
tion'of  a  total  disability  is  exhaustive  or  not, 
it  is  clear  that  the  loss  of  one  leg  is  not,  in 
view  of  the  statute,  of  the  same  character  as 
the  loss  of  both." 


So  in  Carkey  v.  Island  Paper  Ce.  163  N.  Y. 
S.  710)  it  was  said :  "The  correctness  of  the 
award  for  total  pernaanent  disability  depends 
upon  whether  the  claimant  can  be  said  to 
have  lost  both  hands;  the  permanent  loss  of 
the  use  of  the  right  hand,  if  it  exists,  being 
considered  the  loss  of  the  hand.  Upon  the 
hearing  before  the  commission  it  appeared 
that  the  claimant  had  some  use  of  his  hand; 
that  he  could  pick  up  a  lead  pencil,  but  noth- 
ing much  smaller,  could  write  hia  name,  and 
could  dress  himself,  exoept  putting  on  his 
collar  and  tie.  While  the  commission  was 
fully  warranted  in  making  the  decision 
which  it  did  under  the  statute  as  then  con- 
strued, clearly  under  the  recent  decisions  in 
Matter  of  Grammiei  v.  Zinn,  219  N.  Y.  322, 
114  N.  E.  397,  and  Kanzaj*  v.  Aconr  Mfg.  Co. 
219  N.  Y.  326,  114  N.  £.  398,  which  have  been 
made  since  the  decision  of  the  state  in- 
dustrial eommission,  the  claimant  cannot  be 
said  to  have  lost  his  right  hand.  Hence 
making  an  award  for  total  permanent  dis- 
ability was  not  jusiiiied,  but  the  award 
should  have  been  nutda  for  permanent  partial 
disability." 

Effect  of  Previous  Partial  Disability, 

The  right  to  compensation  and  the  amount 
thereof  in  case  of  the  aggravation  by  an  acci- 
dental injury  of  an  existing  disease  or  in- 
jury is  not  within  the  scope  of  the  present 
discussion. 

Where  a  workman  who  has  been  partially 
disabled  by  a  previous  injury  receives  in  the 
course  of  his  employment  an  injury  which  in 
connection  with  the  previpus  disability  wholly 
incapacitates  him  from  labor,  it  has  been  held 
that  he  is  thereby  totally  disabled  within  the 
meaning  of  a  workmen's  compensation  act. 
In  re  Branconnier's  Case,  223  Mass.  273,  111 
N.  £.  792.  In  that  ease  it  appeared  that  a 
workman  having  but  one  eye  sustained  an  in- 
jury whereby  the  sight  thereof  was  destroyed. 
Holding  that  he  was  thereby  totally  disabled 
the  court  said:  ''The  employee,  when  he 
entered  the  service  of  the  subscriber,  had  that 
degree  of  capacity  which  enabled  him  to  do 
the  work  for  which  he  was  hired.  That  was 
his  capacity.  It  waa  an  impaired  capacity  as 
compared  with  the  normal  capacity  of  a 
healthy  man  in  the  possession  of  all  his  facul- 
ties. But  nevertheless,  it  was  the  employee's 
eapadty.  It  enabled  him  to  earn  the  wagea 
which  he  received.  He  became  an  'employee' 
under  the  act  and  thereby  entitled  to  all  the 
benefits  conferred  upon  those  coming  within 
that  description.  The  act  affords  a  fixed  com- 
pensation for  a  limited  time  'While  the  in- 
capacity for  work  resulting  from  the  injury 
is  total.*  St.  1911,  c.  751,  Part  11,  §  9.  It 
establishes  no  other  standard.  It  fixes^  no 
method  for  dividing  tlie  effeot  of  the  injury 
and  attributing  a  part  of  it  to  the  employ- 
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ment  and  another  part  to  some  pre-exiating 
coDditlon,  and  it  giTes  no  indication  that  the 
legislature  intended  any  such  division.  The 
total  capacity  of  this  employee  was  not  so 
great  as  it  would  have  been  if  he  had  had 
two  sound  eyes.  His  total  capacity  was  thus 
only  a  part  of  that  of  the  normal  m.;n.  But 
that  capacity,  which  was  all  he  had,  has  been 
transformed  into  a  total  incapacity  by  reason 
of  the  injury.  That  result  has  come  to  him 
entirely  through  the  injury."  In  the  reported 
ease  a  contrary  holding  is  made  on  identical 
facts. 

In  Mume90ta  a  provision  of  the  statute  ex- 
pressly  covers  such  a  case.  Tlie  act  provides 
as  follows:  "If  an  employee  receives  an  in- 
jary,  which,  of  itself,  would  only  cause  perma- 
nent partial  disability,  but  which,  oomt>ined 
with  a  previous  disability^  does  in  fact  cause 
permanent  total  disability,  the  employer  shall 
only  be  liable  for  the  permanent  partial  dis- 
ability caused  by  the  subsequent  injury.''  In 
State  V.  Dist.  Ct.  120  Minn.  156,  151  N.  W. 
910,  the  court  after  setting  out  the  statute 
Aid:  "The  language  of  the  statute  is  clear 
and  unambiguous,  and  clearly  was  intended  to 
limit  the  liability  of  the  employer  to  com- 
pensation commensurate  with  the  injury  suf- 
fered by  the  employee  while  in  his  service, 
and  to  relieve  him  from  the  consequences  of 
injuries  previously  sustained,  even  though 
both  resulted  in  permanent  total  disability. 
From  the  viewpoint  of  the  legislature,  and 
the  fact  that  the  liability  created  is  founded 
upon  no  wrong  of  the  employer,  it  would 
seem  fairly  clear  that  this  limitation  upon  the 
liability  was  deliberately  made,  and  founded 
in  justice  and  fairness.  The  employer  ac- 
cepts in  his  service  a  disabled  employee,  know- 
ing of  the  disability  and  with  tlie  knowledge 
that  under  the  compensation  statute  he  is  lia- 
ble for  accidental  injuries  to  sucli  employee 
while  engaged  in  his  service,  but  to  couple  the 
prior  disability  with  one  suffered  while  in  hi? 
service  and  make  the  employer  liable  for 
both,  would  seem  a  hardship  the  legislature 
intended  to  avoid.  At  least  we  think  the  lan- 
guage of  the  statute  clearly  manifests  that 
intention.  The'statute  is  too  plain  to  admit 
of  any  other  view,  and  there  is  no  room  for 
judicial  construction.  While  it  is  true  that 
the  combined  injuries  result  in  total  dis- 
ability the  statute  declares  that  as  to  the 
last  employer  it  shall  be  treated  as  a  partial 
disability.  That  the  legislature  had  the  right 
to  80  provide  cannot  well  be  questioned." 

In  yew  York  it  has  lH»en  held  that  a  one- 
armed  workman  sustaining  an  accidental  loss 
of  the  other  arm  is  thereby  totally  disabled 
within  the  meaning  of  the  workmen's  com- 
pensation act.  Schwab  v.  "Emporium  Forestry 
Co.  167  App.  Div.  614,  153  N.  Y.  S.  234, 
wherein  it  was  said:  "Tlie  claimant  was  in- 
jured on  July  6,  1014,  by  having  his  right 


hand  severed  at  the  wrist.  His  left  hand  was 
amputated  in  the  year  1802.  The  question 
certified  is  whether  the  claimant  is  entitled 
to  compensation  for  permanent  total  dis- 
ability under  subdivision  1  of  section  16,  or 
for  compensation  as  for  the  loss  of  one  hand 
under  subdivision  3  of  said  section.  If  a 
man  has  two  hands,  he>  is  presumably  a  more 
efHoient  worker  and  can  receive  higher  wages 
than  if  crippled  by  the  loss  of  one  hand.  The 
method  of  payment  of  eompensation  for  the 
loss  of  one  hand  is  to  allow  the  salary  which 
the  injured  party  was  earning  for  244  weeks. 
If  the  injured  party  had  two  hands  and  were 
earning  $20  a  week,  if  he  lost  one  hand  he 
would  recover  $4,880.  Another  workman 
having  lost  one  hand  before  entering  tlie  em- 
ployment would  be  receiving,  say,  $10  a  week 
for  less  efficient  service.  If  that  workman 
Umt  the  second  hand  in  the  service,  if  the 
claim  of  the  insurance  carrier  is  right,  he 
would  recover  for  244  weeks  at  $10  a  week,  or 
$2,440.  So  that  for  the  loss  of  the  second 
hand,  which  had  its  double  value  on  account 
of  the  previous  loss  of  the  first  hand,  under 
this  system  he  would  be  entitled  to  recover 
only  half  as  much  as  for  the  loss  of  the  first 
hand.  This  anomalous  result  would  indicate 
that  the  legislature  could  not  so  have  intend- 
ed. By  suMivision  1  of  section  15,  the  loss 
of  both  hands  shall  presumably  constitute 
total  disability.  As  compensation  for  that 
total  disability,  he  is  to  receive  06§  per  cent 
of  the  average  weekly  wages  that  he  is  then 
earning.  As  the  man  with  one  hand  is  pre- 
sumably earning  lees  wages  than  a  man  with 
two  hands,  to  allow  for  the  loss  of  the  second 
hand  as  a  permanent  disability,  a  percentage 
of  the  weekly  wage  that  he  was  then  earning 
would  be  in  complete  harmony  with  com- 
pensation to  one  who  had  lost  both  hands  by 
the  accident,  who  receives  his  66§  per  cent 
upon  the  greater  wages  that  he  was  earning 
at  the  time  of  the  accident."  A  later  statute 
(Laws  1915,  ch.  616)  added  to  the  workmen's 
compensation  act  the  following  proviso: 
"Provided,  however,  th^t  an  employee  who  is 
suffering  from  a  previous  disability  shall  not 
receive  compensation  for  a  later  injury  in 
excess  of  the  compensation  allowed  for  such 
injury  when  considered  by  itself  and  not  in 
conjunction  with  the  previous  disability." 
That  statute  was'  dieeussed  in  Blaes  v.  E.  W. 
Bliss  Co.  163  N.  Y.  S.  722,  wherein  it  ap- 
peared that  an  employee  suffered  an  acci- 
dental loss  of  one  eye  and  thereafter  lost  the 
sight  of  the  other.  It  was  found  by  the  com- 
mission that  the  loss  of  the  second  eye  was 
due  to  pre-existing  disease  and  not  to  the  ac- 
cident. Tlie  court  •  referring  to  that  finding 
said:  'The  claimant  contends  that,  conced- 
ing this  finding  to  be  conclusive  as  matter  of 
fact,  the  commission  erred  as  matter  of  law 
in  refusing  to  make  an  award  for  total  perma- 
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nent  disability.  Thid  contention  is  based 
upon  the  claim  that  the  expression  'previous 
disability,'  contained  in  subdivision  6,  §  15^ 
of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67 ;  Laws  of  1914,  c.  41,  as  amended 
by  chapter  615,  Laws  of  1916),  applies  only 
to  injuries  arising  out  of  and  in  tJie  course 
of  a  hazardous  employment,  and  not  to  such 
disability  as  may  be  the"  result  of  disease. 
Under  this  construction  of  the  statute  the 
claimant  contends  that  blindness  of  the  right 
eye  having  resulted  from  <^tic  atrophy,  and 
not  from  accidental  injuries  arising  out  of  a 
hazardous  employment,  was  not  a  'previous 
disability'  within  the  meaning  of  section  15, 
and  henee  that  the  award  should  not  have 
been  liitaited  on  account  of  it,  but  should  have 
been  made  with  reference  to  the  last  injury 
only,  to  wit,  the  injury  to  the  left  eye,  which 
of  itself,  the  claimant  contends,  in  view  of  the 
existing  blindness  of  the  right  eye,  perma- 
nently totally  disabled  claimant.  The  argu- 
ment in  support  of  this  contention  wholly 
disregards  the  fact  that  the  evidence  die- 
approves  the  existence  of  any  condition  dis- 
abling the  claimant  from  working  prior  to  the 
time  of  receiving  the  injuries  complained  of. 
While  it  appears  from  the  evidence  that  the 
claimant's  eyes  had  been  diseased  for  some 
time  before  the  accident,  such  condition  does 
not  seem  to  have  in  any  way  disabled  him,  nor 
even  to  have  been  such  as  to  make  him  aware 
of  its  existence,  as  he  testified  that  prior  to 
the  time  of  receiving  these  injuries  he  had 
never  had  any  trouble  with  his  .eyes.  Tlie 
question,  therefore,  whether  the  expression 
^previous  disability'  is  limited  to  the  result 
of  injuries  sustained  in  a  hazardous  employ- 
ment, is  not  before  us  upon  this  appeal." 
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Extortioii  —  Threat  to  Proseente  » 
Threat  in  Coimection  iv^lth  Demand 
for  Payment   of   Debt. 

Accused,  who  wrote  one  who  trespassed  on 
his  land  and  cut  his  timber  that  if  the  tres- 
passer did  not  compensate  him  for  the  dam- 
ages he  would  prosecute  him,  is  not  guilty  of 
the  offense  denounced  by  Code  1906/ §  1364, 
declaring  that  any  person  who  shall  know- 
ingly send  any  letter  threatening  to  accuse 


another  of  a  crime  with  a  view  to  extort 
money  shall  be  guilty  of  an  attempt  to  rob; 
for  a  creditor  is  entitled  to  demand  payment 
of  honest  debts,  and  a  threat  to  charge  the 
debtor  with  an  offense  committed  in  connec- 
tion with  the  debt  or  obligation  Is  not  within 
the  statute. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Sunflower 
dounty:     Everett,  Judge. 

Criminal  action.  J.  F.  Ricks  indicted  for 
sending  letter  with  felonious  intent  to  extort 
money.  Deifiurrer  to  indictment  sustained. 
State  appeals.  The  facta  are  stated  in  the 
opinion.     AFmtMED. 

Oeo.  H,  Ethridge  for  appellant. 
Chapman  d  Johnson  for  appellee. 

[13]  Cook,  J. — Omitting  the  fomtal  part, 
the  indictment  presented  by  the  grand  jury 
of  Sunflower  county  against  appellee  is  in 
these  words: 

•*Tliat  J.  P.  Kicks,  late  of  the  county  afore- 
said, on  the  23d  day  of  March,  A.  D.  1D14, 
with  force  and  arms,  in  the  county  aforesaid 
and  within  the  jurisdiction  of  court,  unlaw- 
fully, knowingly,  and  feloniously  did  then 
and  there  make,  send,  and  deliver  to  one  W. 
B.  Martin  a  certain  written  letter,  in  the 
words  and  figures  following,  to  wit: 

"'August  18,  1013. 
[14]  "'Dr.  W.  B.  Martin,  Indianola,  Missis- 
sippi— Dear  Sir:  I  went  up  and  found  that 
you  have  cut  and  deadened  quite  a  bit  of  my 
timber,  and  don't  think  you  had  a  right 
to  do  this.  It  seems,  though,  that  you  may 
have  asked  me  to  deaden  this  land.  I  think 
you  have  damaged  me  considerably.  I  don't 
want  to  make  this  a  personal  matter.  I^et 
me  have  four  hundred  dollars  and  I  will 
cancel  our  contract.  I  will  say  it  is  of  no 
use  to  write  about  it,  it  is  four  hundred 
dollars  or  I  will  prosecute  you  criminally. 
You  know  that  you  got  that  monoy.  Let 
me  hear  from  you  at  once. 

"'J.  F.  Ricks.' 

"By  which  said  letter  lie,  the  said  Ricks, 
did  then  and  there  unlawfully,  knowingly, 
and  feloniously  threaten  to  accuse  tlie  said 
W.  B.  Martin  of  crime,  with  the  unlawful 
and  felonious  intent  of  him,  the  said  Ricks, 
to  extort  from  the  said  W.  B.  Martin  the 
said  sum  of  four  hundred  dollars  in  money, 
of  the  value  of  four  hundred  dollars,  of  the 
personal  property  of  the  said  W.  B.  Martin, 
against  the  peace  and  dignity  of  the  state 
of  Mississippi." 

To  this  indictment  appellee  interposed  a 
demurrer,  assigning  the  following  grounds : 
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"^iBt.  Ssid  indictment  eontainB  no  aU«ga- 
tioB  that  the  defendant  threatened  to  aoeuae 
W.  B.  Martin  of  a  crime  of  whieh  he  could 
be  l^gallj^  convicted  and  puaiehed. 

'^Second.  The  indictment  does  not  apeciiy 
what  crime  the  defendant  threatened  to  ac- 
enee  the  said  W.  B.  Martin  of  having  com- 
mitted. 

''Third.  The  indictment  ahows  on  ite  face 
that  it  is  an  honest  e£Port  on  the  part  of  a 
creditor  to  collect  a  debt,  and  ahows  no  intent 
to  extort  money  from  the  said  W.  B.  Martin, 
but  the  letter  shown  in  said  indictment  only 
demands  a  reasonable  compensation  for  prop- 
erty of  the  defendant  destroyed  by  the  said 
Martin,  which  demand  [16]  is  accompanied 
with  a  threat  to  prosecute  the  said  Martin 
criminally. 

''Fourth.  Said  indictment  shows  clearly 
that  the  said  Martin  is  indebted  to  the  said 
defendant  in  the  sum  of  four  hundred  dollars 
for  certain  timber  cot  and  deadened  by  the 
«id  Martin,  and  ibat  the  object  of  the  de- 
fendant in  writing  the  letter  set  out  in  said 
indictment  was  merely  to  obtain  payment  of 
it,  and  the  existence  of  such  inddi>tedne8s  is 
not  negatived  in  said  indictment. 

''Fifth.  Said  indictment  en  its  face  shows 
that  there  is  no  intent  6»  the  part  of  the 
said  defendant  to  extort  from  the  said  Martin 
money,  or  anything  of  vahie. 

**8ixth.  Said  indictment  alleges  no  crime 
known  to  the  laws  of  the  state  of  Mississippi. 

''Seventh.  Other  causes  to  be  assigned  at 
the  hearing  hereof/' 

The  court  sustained  the  demurrer,  and  the 
state  appeals.  The  gist  of  the  crime  which 
the  state  sought  to  charge  against  appellee 
was  the  sending  of  ^  letter  with  the  felonious 
intent  to  extort  money.  If  it  sliould  be 
conceded  that  Dr.  Martin  was,  in  fact,  guilty 
of  unlawfully  cutting  or  deadening  the  tim- 
ber of  appellee,  and  bad  thereby  damaged 
appellee  as  alleged  in  the  letter,  does  it  fol- 
low that  appellee  is  guilty  of  an  attempt 
to  rob  by  merely  sending  the  letter  demand- 
in«r  reparation,  and  threatening  to  prosecute 
unless  reparation  is  made!  The  crime  with 
which  the  state  intended  to  charge  appellee 
is  purely  statutory,  and  of  course  the  act 
charged  must  clearly  fall  within  the  terms 
of  the  statute. 

The  indictment  was  drawn  under  section 
1364,  Code  of  1906,  which  we  quote;  viz.: 

"Every  person  who  shall  knowingly  send 
or  deliver,  or  shall  make,  and,  for  the  pur- 
po$i«  of  being  sent  or  delivered,  shall  part 
with  the  possession  of  any  letter  or  writing 
with  or  without  a  name  subscribed  thereto, 
or  signed  with  a  fictitious  name,  or  with  any 
letter,  mark,  or  other  designation,  threaten- 
ing therein  to  accuse  any  person  [16]  of  a 
crime  or  to  do  an  injui^y  to  the  person  or 
property  of  any  one,  with  a  view  or  intent 


to  extort  or  gain  money  or  pr<^rty  of  any 
description  belonging  to  another,  shall  be 
guilty  of  an  attempt  to  rob,  and  shall,  on 
conviction,  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  live  years.'' 

The  indictment  does  not  aver  that  Dr. 
Martin  did  not  cut  appellee's  timber;  it  does 
not  aver  that  Dr.  Martin  had  not  damaged 
appellee  to  the  extent  of  four  hundred  dol- 
lars. We  infer  from  the  letter  that  appellee 
threatMied  to  prosecute  Martin  if  Martin 
did  not  pay  for  the  damage  done  appellee. 
Appellee  had  a  right  to  demand  the  payment 
of  damages,  if  it  be  conceded  that  he  had 
been  damaged.  It  is  not  a  violation  of  the 
statute  in  question  to  write  a  letter  charging 
one  with  the  commission  of  a  crime,  nor  is  it 
a  violation  of  the  statute  to  threaten  to 
prosecute  the  person  addressed  for  the  crime 
charged.  The  statute  makes  an  attempt  to 
extort  money  by  means  of  a  written  com- 
munication a  felony,  and. defines  the  same  as 
an  attempt  to  rob. 

Th«  position  ot  the  state  is  that  the  mere 
bending  of  the  letter  threatening  to  prosecute 
if  the  money  claimed  be  not  paid  constitutes 
the  crime,  and  that  it  makes  no  difference 
whether  the  person  to  whom  the  letter  is 
addressed  justly  owes  the  amount  demanded 
or  not.  There  is  nothing  in  the  indictment 
negativing  the  idea  that  appellee  was  demand- 
ing the  payment  of  what  he  believed  to  be 
a  just  claim. 

Construing  the  letter  most  favorably  to 
the  accused,  it  would  seem  that  he  was  charg- 
ing Dr.  Martin  with  trespass  which  had  dam- 
aged him  to  the  amount  demanded,  and  tell- 
ing him  that  there  was  no  use  to  write  about 
it ;  that  he  would  prosecute  linless  the  amount 
demanded  was  paid.  Can  it  be  said  that  the 
threat  to  prosecute  was  milde  "with  a  view 
or  intent  to  extort  or  gain  money,  etc.t"  Is 
it  an  attempt  to  rob  to  demand  by  letter  the 
return  of  stolen  money,  accompanied  by  a 
threat  to  prosecute  [17]  if  the  money  is  not 
returned?  One  may  write  his  debtor  and 
charge  him  with  destroying  the  writer's  prop- 
erty, and  that  in  doing  so  he  had  committed 
a  crime;  that  the  writer  would  not  prosecute 
if  he  was  paid  for  the  damages  inflicted,  but, 
unless  he  was  paid,  he  would  prosecute.  This, 
we  think,  would  not  be  extortion  under  the 
statute.  Statutes  similar  to  the  one  under 
discussion  have  been  construed  by  the  courts 
of  sister  states. 

In  Mann  ▼.  State,  47  Ohio  St.  556,  26  X. 
E.  226,  11  L.R.A.  656,  the  court  was  con- 
struing a  statute  reading: 

"Wlioever  verbally  accuses  any  person  of  a 
crime  punishable  by  law,  with  intent  to 
extort  or  gain  from  such  person  any  chattel, 
money  or  valuable  security,  or  any  pecuniary 
advantage  whatever,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  five  years  nor 
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less  than  one  >ear,  and  may  be  fined  not 
more  than  one  thousand  dollars." 

The  court  said: 

*'An  honest  effort  on  the  part  of  a  creditor 
to  collect  a  just  debt,  by  accusing  or  threat- 
ening to  accuse  the  debtor  of  a  crime  with 
which  the  debt  is  connected,  or  oat  of  which 
it  arose,  does  not,  in  our  opinion,  come  within 
the  purview  of  the  statute;  nor  should  the 
statute  be  construed  as  covering  the  case 
of  an  owner  who  demands  from  the  offender 
a  reasonable  compensation  for  property  which 
he  has  maliciously  and  criminally  destroyed, 
and  accompanies  his  demand  with  a  threat 
to  accuse  the  offender  of  the  crime." 

See  also  State  v.  Hammond,  80  Ind.  80, 
41  Am.  Rep.  791;  People  v.  Griffin,  2  Barb. 
(N.  Y.)  427. 

Affirmed. 


NOTE. 

Criminal  Liability  for  Threat  of  Pros- 
eontion  in  Connection  «ritl&  Deaiand 
for  Payment  of  Pebt. 

It  seems  that  at  common  law  it  was  not 
a  crime  to  extort  money  from  a  person  by 
a  threat  to  accuse  him  of  crime  except  in 
the  one  instance  of  obtaining  money  or  other 
valuables  by  means  of  an  insinuation  against, 
or  a  threat  to  destroy,  the  character  of  a 
person  by  an  accusation  of  an  unnatural 
crime.  See  the  note  to  State  v.  Jx)uanis,  9 
Ann.  Cas.  194.  In  most  jurisdictions,,  how- 
ever, there  are  now  statutes,  substantially 
similar  in  terms,  which  provide  in  effect  that 
it  shall  be  a  criminal  offense  for  any  person 
to  attempt  to  gain  any  advantage  over  an* 
other,  by  threatening,  either  verbally  or  in 
writing  to  accuse  him  of  any  crime.  See  the 
notes  to  State  v.  Louanis,  supra,  and  Lee 
V.  State,  Ann.  Cas.  1917B  131. 

Under  statutes  of  that  character  it  has 
been  held  that  a  person  is  not  criminally 
liable  for  making  a  threat  of  prosecution  in 
connection  with  a  demand  for  the  payment 
of  what  he  believes  to  be  a  just  claim  grow- 
ing out  of  the  facts  constituting  the  sup- 
posed  offense.  McAIillen  v.  State,  60  Ind. 
216;  State  v.  Hampiond,  80  Ind.  80,  41  Am. 
Rep.  791;  Mann  v.  State,  47  Oliio  St.  556, 
26  N.  E.  226,  11  L.R.A.  656.  And  see  the 
reported  case. 

Thus  in  State  v.  Hammond,  supra,  it  was 
said:  "We  are  of  opinion  that  a  threat  to 
prosecute  for  an  alleged  or  supposed  offense 
connected  with  the  creation  of  a  debt,  where 
the  object  of  the  threat  is  merely  to  secure 
the  payment  of  the  debt  due  from  the  person 
threatened  to  the  person  making  the  threat, 
does  not  rorac  within  tlie  spirit-  or  purpose 
of  the  statute." 


In  McMiUen  v.  State,  supra,  tike  defenVlant 
was  indicted  under  a  statute  making  it  a 
felon  V  for  one  to  accuse  or  threaten  to  accuse 
another  of  a  crime  with  the  intent  to  extort 
money  or  property.  The  indictment  charged 
the  defendant  with  accusing  a  person  with 
having  sexual  intercourse  with  the  defend- 
ant's wife  and  thereby  having  induced  that 
person  to  part  with  some  money  and  property 
against  his  will.  A  judgment  against  the 
defendant  was  reversed,  the  court  saying: 
'The  statute  .  •  .  sirauld  not  be  so  con- 
strued as  to  render  the  injured  party  liable 
to  indictment  for,  in  good  faith,  commencing 
an  action  against  a  seducer  or  an  adulterer; 
or  for  makings  in  good  faiUi,  a  charge  against 
him,  and  demanding  satisfaction,  before  the 
commencement  of  a  suit.  Such  a  chaise,  or 
threatened  charge,  would  not  be  nmde  lor 
extortion,  but  for  obtaining  just  satisfaction. 
In  this  view,  we  think  the  court  should  have 
added  to  the  instruction  Xo.  4,  which  it  gave, 
that,  if  the  jury  believed  the  accusation  in 
tliis  case  was  made  in  the  manner  it  was, 
in  good  faith,  by  an  injured  party,,  to  obtain 
satisfaction  for  injury  really  believed  to  have 
been  inflicted,  they  should  find,  tliat  said 
accusation  was  not  made  for  the  purpose  of 
extortion,  and  that  they  might  find  for  the 
defendant." 

The  case  of  Mann  v.  State,  47  Ohio  St.  556, 
26  N.  K.  226,  11  L.R.A.  656,  is  fully  diaoossed 
in  the  reported  ease. 

In  several  cases  it  has  been  held  that 
where  the  purpose  of  a  threat  to  prosecute 
another  was  to  secure  a  reasonable  compen- 
sation for  the  damage  inflicted  by  the  crimev 
the  threat  could  not  be  considered  fus  made 
maliciously  and  with  the  intent  to  extort 
property  within,  the  meaning  of  the  statute, 
unless  there  was  ot^er  proof  of  malice,  and 
intended  extortion.  State  v.  Bruce,  24  Me. 
71;  Com.  y.  Collidge,  128  Mass.  55.  See  also 
Cohen  v.  State,  37  Tax.  Crim.  118,  S8  S. 
W.  1005.  Thus  in  Com.  v.  Collidgei  supra, 
in  approving  the  instructions  given  at  the 
trial,  the  court  said:  'The  first  instruction 
asked,  that  the  defendant  must  have  mali- 
ciously intended  to  obtain  that  which  in 
justice  and  equity  he  knew  he  had  no  right 
to  receive,  and  the  other,  which  differs  onlv 
in  form  from  that,  that  the  defendant  was 
not  guilty  if  he  believed  that  Chapin  actually 
owed  him,  could  not  properly  have  been  given 
without  quail ticatlon:  and  the  language  of 
the  presiding  judge  was  entirely  accurate 
when  he  said  that  the  law  did  not  authorize 
the  collection  of  just  debts  by  tlie  malicious 
threatening  to  accuse  the  debtor  of  a  crime. 
It  was  proper,  however,  for  the  presiding 
judge  to  define  the  crime,  and  to  instruct 
the  jury  in  relation  to  the  elements  which 
constitute  it.  And  this  the  bill  of  exceptions 
shows   that   the   presiding   justice   did.     He 
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instructei  tiie  jury  that  a  threat,  nnide  by 
one  whose  goods  had  been  stolen,  that  he 
would  prosecute  the  supposed  thief  for  the 
offense  if  there  were  grounds  to  suspect  him 
to  be  guilty,  could  not  be  considered  as  made 
maliciously  and  with  intent  to  extort  prop- 
erty, unless  there  were  other  proofs  of  ma- 
lice and  ifttended  extortion.    To  this  instruct 
tion  no  exception  was  taken,  and  we  are  of 
opinion  that  it  sufficiently   covers  any  rule 
which  might  by  implication   be  iuTolved  in 
the  defendant's  specific  requests  for  instruc- 
tions.   It  appears  further  that  the  jury  were 
fully  instructed  as  to  what  would  constitute 
a  malicious  threatening,  and  as  to  the  weight 
to  be  given  to  the  fact  whether  the  defend- 
ant was  or  was  not  claiming  more  than  he 
believed  to  be  due  to  him,  upon  the  question 
of  malice.     .    .     .    All  the  facts  in  relation 
to  the  defendant's  claim  against  the  prosecu- 
or  were  admitted,  and,  upon  i^uch  state  of 
facts,   instructions  were  given  so  favorable 
to  the  defendant  that  he  took  no  exception 
thereto;   and  the  question  was  submitted  to 
the  jury    whether,    under    those    facts,    the 
threat  waa  a  malicious  one,  with  intent  to 
extort  money,  with  the  further  instruction 
that,  if  the  only  purpose  was  to  obtain  the 
proceeds    of    goods    supposed    to    have    been 
stolen,  such  threat  could  not  be  considered  as 
made  maliciously  and  with  intent  to  extort 
property,  unless  there  were  other  proofs  of 
malice  and  intended  extortion.    And  the  pre* 
vious  instruction,  in  general  terms,  that  a 
person  has  no  right  to  resort  to  this  means 
to  collect  honest  debts,  is  to  be  understood 
as  modified  and  qualified  by  the  instructions 
which  were  actually  given,  and  which  were 
appropriate  to  the  facts  as  developed." 

In  Ck)hen  v.  State,  37  Tex.  Crim.  118,  38 
^.  W.  1005,  in  construing  a  statute  making 
it  a  criminal  offense  to  send  a  threatening 
letter  for  the  purpose  of  extorting  money, 
the  court  said:  "We  do  not  construe  this 
statute  to  mean,  by  the  use  of  the  term  'ex- 
torting/ to  be  only  applicable  to  cases  where 
there  is  no  debt  existing  between  the  parties. 
On  the  contrary,  under  this  article,  a  party 
may  be  guilty  of  the  offense  of  sending  or 
delivering  a  letter  threatening  to  accuse  an^ 
other  of  a  criminal  offense,  with  the  view  of 
extorting  money,  although  the  party  may 
be  justly  indebted  to  the  sender  of  such  letter >. 
One  object  of  the  statute,  as  we  take  it,  is 
to  prevent  persons  from  sending  such  letters, 
and  using  the  criminal  laws  of  this  state  to 
collect  debts  that  might  be  due  and  owing 
them.  But  this  view,  as  was  said  in  Elliott 
V.  State,  36  Ohio  St.  318,  'does  not  militate 
with  the  position  that  the  truth  of  the  accusa- 
tion may  become  material,  not  as  in  itself 
an  adequate  defense,  but  as  having  a  ten- 
dency to  establish  that  the  intent  of  the  de- 


fendant ^f^  not' to  extoTt>  but  only  to  secure 
reasonable  compensation  for  property  or  the 
payment  of  a  just  debt.'  In  other  words,  the 
question  for  the  jury  to  determine  is  whether 
or  not  the  letter  threatening  a  criminal  prose- 
(Tution  was  sent  with  the  view  of  extorting 
money  from  the  prosecutor.  If  the  money 
was  not  due  and  owing  at  all,  the  sending 
of  suoh  a  letter  would  be  absolute  proof  of 
extortion;  but,  if  a  debt  was  due  and  owing 
by  the  prosecutor,  the  letter  itself,  under 
the  environments  Uirder  which  it  may  have 
been  written,  might  not  have  been  written 
with  the  view  of  extorting  money  from  the 
prosecutor — that  is>  by  threatening  him  by 
letter  with  a  criminal  prosecution  in  order 
to  obtain  the  money,  ^d  we  believe  in  this 
case  that  the  circumstances  connected  with 
sending  the  letter,  and  the  truth  of  the  mat- 
ters therein  contained,  should  have  been  ad- 
mitted by  tlie  court  in  order  that*  the  jury 
might  correctly  pass  upon  the  question  as 
to  whether  or  not  said  letter  was  sent  and 
delivered  with  the  view  of  extorting  money 
from  the  prosecutor." 

In  People  v.  Eichler,  75  Hun  26,  26  N.  Y. 
S.  998,  it  appeared  that  tlie  defendant,  an 
attorney,  was  retained  to  prosecute  a  man 
for  damages  for. an  assault  on  a  young  girl. 
The  attorney  wrote  a  letter  to  the  man 
threatening  to  prosecute  him  unless  he  called 
at  his  ofiice.  A  conviction  of  an  attempt  to 
blackmail  was  affirmed.  To  the  same  effect 
see  Matter  of  Hart,  131  App.  Div.  661,  116 
N.  Y.  S.  193. 

In  State  v.  Conradi,  131  La.  631,  60  So. 
16,  it  was  held  that  a  threat  to  institute  a 
civil  action  for  the  recovery  of  money  claimed 
to  be  due  did  not  fall  within  a  statute  mak- 
ing it  a  criminal  off^se  to  threaten  bodily 
harm  or  accuse  or  to  threaten  to  accuse  aH" 
other  of  an  offense  for  the  purpose  of  extort- 
ing money  or  property.  The  court,  however, 
approved  of  the  decision  in  State  v.  Logan, 
104  La.  760,  29  So.  336,  to  the  effect  that 
an  attempt  to  enforce  the  payment  of  money 
by  the  means  pointed  out  by  the  statute  was 
an  offense  whether  or  not  the  money  demand- 
ed was  due. 

The  mere  demand  for  the  payment  of  a 
debt,  and  a  tlireat  in,  the  case  of  its  nonpay- 
ment, to  use  summary  process  for  its  collec- 
tion, although  made  on  a  postal  card,  is  not 
nonmailable  matter  and  does  not  subject  the 
lender  to  a  penalty  for  a  misuse  of  the  mails. 
U.  8.  V.  Elliott,  61  Fed.  807,  distinguishing 
U.  S.  V.  Bayle,  40  Fed.  664,  6  L.K.A.  742.  See 
also  U.  S.  V.  Smith,  69  Fed.  971. 

As  to  the  liability  as  for  extortion  of 
one  who  obtains  property  believed  to  belong 
to  himself  or  to  a  person  for  v^hom  he  is 
acting  see  the  note  to  In  re  Sherin,  Ann.  Cas. 
1918D  446. 
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Appeal  and  Error  —  Jnrisdiotion  of 
Appellate  Court  —  Qnestlon  of  I<aw 
or  Fact. 

Where  the  industrial  commission 'a  finding 
that  decedent  left  a  widow  is  based  on  its 
determination  that  common-la%v  marriages 
are  valid,  a  question  of  law  is  raised  which 
sunriveB  the  appellate  division's  unanimous 
affirmance  of  the  commiBsion's  finding. 

Marriage  —  Validity  of  Common-law 
Marriace. 

Prior  to  1901  common-law  marriages  wer« 
valid  in  New  York. 

[See  note  at  end  of  this  case.] 

Same, 

Laws  1901,  c.  339y  §  2,  providing  that  mar- 
riages roust  be  solemnized  by  certain  persons, 
and  section  6,  providing  that  no  marriages 
contracted  otherwise  than  as  provided  shall 
be  valid,  rendered  common -law  marriages 
invalid,  although  section  2  alone  would  have 
been  insufficient  for  that  purpose. 

[See  note  at  end  of  this  case.] 
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Laws  1907,  c  742,  repealing  Laws  1901, 
c.  339,  §  6,  declaring  invalid  marriages  con- 
tracted otherwise  than  as  therein  provided, 
renders  common-law  marriages  valid  again, 
although  I^ws  1901,  c.  339,  §  2,  requiring 
solemnization  by  certain  persons,  was  not 
repealed. 

[See  note  at  end  of  this  case.] 


Statutory  provisions,  requiring  written 
contracts  of  marriage  to  be  acknowledged  a 
certain  way:  that  the  liaarriage  statutes  shall 
not  invalidate  marriages  among  Quakers,  etc^ 
nor  should  failure  to  procure  a  license  invali- 
date them,  do  not,  by  necessary  implication^ 
render  common-law  marriages  void. 

[See  note  at  end  of  this  case.] 

Same. 

The  fact  that  the  marriage  law  provision, 
recognizing  marriages  contracted  in  the  man- 
ner til  ere  tof ore  used,  was  stricken  out  when 
common-law  marriages  were  prohibited  and 
not  reinserted  when  the  common-law  marriage 
prohibition  was  repealed,  does  not  indicate  a 
legislative  intent  to  continue  the  prohibition 
of  common-law  marriages. 

[See  note  at  end  of  this  case.] 

Samo. 

A  statute  will  not  be  construed  to  prohibit 
common-law  maiTiages  where  the  interpreta- 
tion is  doubtful. 

[See  note  at  end  of  this  case.] 

Ziegler  v.  P.  Cas^idy's  Sons,  171  N".  Y.  App. 
Div.  959,  affirmed. 


i^peal  from  Appellate  DiTtaiata  of  Su- 
preme Gourt>  Third  Judicial  Department. 

Claim  for  compensation  under  workmen's 
compensation  act.  Anna  Ziegler,  claimant, 
and  P.  Cassidy's  Sons  et  al.,  defendants. 
Claim  allowed  by  state  workmen's  oompen- 
sation  commission.  Decision  affirmied  by  Ap- 
pellate Division  of  Supreme  Court.  Defend- 
ants appeal,  by  permission,  llie  facts  are 
stated  in  the  opinion.    Affibued. 

Bertrand  L.  Pettigrew  and  Walter  L,  Olen- 
ney  for  appellants. 

Frank  A.  Spencer ^  Jr.  for  respondeat. 

Egburt  E.  Woodbury  and  E.  0.  Aiken  for 
compensation    commission. 

.[100]  HiscocK,  Ch.  J. — The  decedent,  John 
Ziegler,  was  killed  while  in  the  employment 
of  the  defendant  employer  in  a  elass  of  work 
and  under  circumstances  which  entitled  his 
widow,  if  one  were  left,  to  compensation  un- 
der the  Workmen's  Compensation  Law.  The 
respondent,  Anna  Ziegler,  filed  a  daim  for 
such  compensation,  alleging  that  she  was 
such  widow,'  and  the  principal  controversy 
on  the  hearing  before  the  commission  arose 
over  this  claim  of  widowhood.  The  oommis- 
sion  made  what  we  regard  as  a  [101]  finding 
of  fact  that  the  decedent  "left  him  surviving 
his  widow,  Anna  Ziegler,  the  claimant  here- 
in," and,  inasmtteh  as  the  award  based  upon 
such  finding  has  been  unanimously  affirmed, 
we  should  be  precluded  from  passing  on  its 
correctness  if  there  were  nothing  more.  The 
record,  however,  presents  other  features 
which  require  ns  in  the  first  place  to  deter- 
mine a  question  of  practice  involved  in  the 
hearing  before  the  commission. 

The  record  discloses  that  on  the  first  hear- 
ing before  the  commission  this  claim  was 
dismissed  on  the  ground  that  there  was  no 
evidence  of  a  valid  marriage  by  claimant  to 
decedent.  On  the  second  hearing  the  commis- 
sioners announced  that  as  the  result  of  fur- 
ther consideration  they  had  reached  tlie  con- 
clusion that  a  so-called  common-law  marriage, 
which  had  existed,  was  valid  and  their  award 
was  expressly  based  upon  the  advice  of  coun- 
sel to  that  effect,  and  counsel  for  the  de- 
fendant then  and  there  gave  notice  of  his 
intent  to  appeal  from  said  determination. 
The  query  is  whether  under  such  circum- 
stances a  question  of  law  was  raised  which 
survives  the  unanimous  affirmance  by  the 
Appellate  Division  for  consideration  by  this 
court.  We  f^ink  that  we  should  hold  that 
there  was. 

The  question  whether  or  not  a  common- 
law  marriage  was  valid  at  the  time  when 
claimant  alleges  that  she  was  married  to 
decedent  is  a  very  Bul)9tantial  one,  and  its 
answer  is  not  entirciv  free  from  doubt.    The 
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Workmen'fl  Compei&BatioA  Law  (Gone.  Laws, 
eh.  67)  expressly  providsA  that  a  hearing 
before  the  oommisaion  of  such  a  claim  "'shall 
Dot  be  bound  by  eommon  law  or  statutory 
rales  of  evidence  or  by  technical  or  formal 
rules  of  procedure."  There  was  no  way  in 
which  defendant's  counsel  oouid  compel  the 
commission  in  any  more  fornial  way  than  it 
did  to  rule  upon  this  question.  He  was  not 
entitled  to  require  a  finding  of  fact  er  a  con- 
clusion of  law  which  would  present  it»  and 
s  formal  exception  was  not  required  or  con- 
templated. Everything  was  done  that  was 
necessary  plainly  to  present  the  question,  and 
apparently  every  one  interested  [102]  thought 
it  was  being  presented,  and  the  conunission- 
era  ruled  on  it.  Under  these  cdreumstances 
ve  think  that  what  was  said  by  them  amount- 
ed either  to  a  ruling  upon  ike  law,  or  a 
finding  of  fact  thai  the  marriage  between 
the  parties  was  a  common-law  marriage,  and 
that  the  question  thus  involved  was  one  of 
]sw  which  was  suffieiently.  raised  and  sur- 
Tives  the  unanimous  affirmance.  The  statu- 
tory provisioai  eliminating  the  ap^licatitm 
of  technical  rules  is  one  whieh  has  been  and 
ought  to  be  liberally  applied  in  accordance 
«ith  the  spirit  of  the  provision  for  the  pro- 
tection of  claimants  against  teeknicalities, 
and  equal  justice  requires  tiiat  it  should  he 
fo  applied  as  to  permit  to  a  defetidant  <:on- 
«ideration  of  a  substantial  question  like  the 
present  one  which  has  been  raised  as  this  one 
Was  in  the  only  way  open  to  him. 

Adopting  the  -view  that  the  question  was 
raised  and  is  presented  whether  in  1009  when 
claimant* a  alleged  marriage  took  place  a  se- 
ealled  eoncunon-law  marriage  was  valid,  we 
pass  to  the  coiisidek:ation>  of  that  question 
for  the  purpose  of  deteriainlng  whether  the 
commiflsion  was  in  error  in  holding  that  it 
was  thus  valid. 

Ever  since  the  Revised  Statute^  were  adopt- 
ed in  1827  it  has  been  provided  by  statute 
that  marriage  in  this  state  should  be  re- 
garded as  a  civil  eonitract;  The  present  stat- 
utory provision  upon;  that  subject  is:  '*Mar- 
riage,  so  far  as  its  validity  in  law  is  con- 
cerned ooniinrnee  to  be  a  civil  contract,  to 
which  the  eonsent  of  parties  capable  in  law 
of  making  a  contract  is  essential/'  The 
statutes  upon  this  subject  simply  deelare 
what  was  the  prior  common  law  in  this  'state. 
iFenton  ▼.  Reed,  4  Jolms.  (N.  Y.)  62,  4  Am. 
Bee.  244.) 

It  is  undisputed,  and,  therefore,  the  propo- 
Rition  need  not  be  supported  by  review  of 
statutes  or  citation  of  authorities,  that  prior 
to  1901  a  CDmmon4aw  marriage,  that  is,  a 
contract  of  marriage  made  per  verba  de 
fraeaenti  and  evidenced  by  cohabitation  and 
various  other  acts  and  not  effectuated  by  anv 
formal  solenmiflation,  was  valid  in  this  state. 

[103]  In  1901  this  law  was  changed  by  im* 
portant  statutory  enaetmenrts.     CSiapter  330 


of  the  Laws  of  that  year  amended  section  11 
of  chapter  272  of  the  Laws  of  1896  relating 
to  marriages  by  entitling  the  section  "How 
a  marriage  must  be  solemn ieed,"  and  provid- 
ing that  *'A  marriage  must  be  solemnized  by 
either"  certain  persons  there  enumerated,  in- 
cluding clergymen,  municipal  officials  and 
various  judicial  officers,  or  by  a  written  con- 
tract of  marriage  signed  by  the  parties  and 
witnessed  as  therein  provided,  and  which  con- 
tract it  was  provided  should  be  filed  within 
a  given  time  in  the  office  of  the  clerk  of  the 
.town  or  city  in  which  the  marriage  was 
solemnized,  and  certain  benefits  in  the  way  of 
r^ist ration  and  otherwise  were  secured  to 
parties  entering  into  a  marriage  contract  in 
one  of  the  methods  there  prescribed. 

Because  this  statute  used  the  mandatory 
word  ''must"  in  prescribing  the  manner  in 
which  a  marriage  should  be  solemnized,  it 
is  argued  that  it  thereby  made  it  imperative 
that,  with  the  exceptions  speeifioally  made 
in  the  stattite,  marriage  should  be  solemnized 
in  one  of  the  enumerated  methods,  and  in 
effect  prohibited  and  rendered  invalid  any 
other  form  of  marriage  contract  includiiig 
•aommon>law  marriages.  I  do  not  so  interpret 
the  statute. 

la*  the  first  place,  I  think  that  the  great 
weight  of  authority  is  to  the  efTiict  that  such 
a  statute  will  be  regarded  as  directory  or  as 
prescribing  the  essential  requirements  of  a 
formal  solemnization  Of  a  marriage  such  as 
may  be  necessary  bo  secure  the  b<mef)ts  of  reg- 
istry, etc.,  and  will  not  be  regarded  as  in- 
validating a  form  of  marriage  contract  other- 
wise valid,  in  the  absence  of  some  provision 
expressly  declaring  or  necessarily  implying 
that  result.  It-  is  true  that  the  statutes 
•which  were  being  Construed  in  some  of  the 
cases  cited  below  did  not  employ  words  which 
in  ordinary  usage  would  be  regarded  as  so 
-mandatory  as  those  employed  in  the  statute 
which  I  have  quoted,  but  I  think  that  the 
rule  which  on  the  whole  [104]  is  sustained 
by  the  autborities  rises  aboire  this  difference 
in  tlie  language  of  different  statutes  and  is 
applicable  to  our  statute:  (Darling  v.  Dent, 
82  Ark.  76,  100  S.  W;  747 ;  Askew  v.  Dupree, 
30  Ga.  174;  Teter  v.  Teter,  101  Ind.  129,  51 
Am.  Rep.  742;  Pe^  v.  Pegg,  138  la.  572,  115 
N.  W.  1027:  Renfrew  v.  Renfrew,  60  Kan. 
277,  56  Pac.  584,  72  Am.  St.  Rep.  350 1 
Hutehins  v.  Kimmell,  31  Mich.  126,  18  Am. 
Rep.  164;  8tate  v.  Worthingham,  23  Minn. 
528;  Gibson  v.  Gibson,  24  Neb.  434,  39  N. 
W.  450;  Oarmichael  v.  State,  12  Ohio  St. 
563;  In  re  McCausIand,  213  Pa.  St.  189,  62 
Atl.  780,  110  Am.  St.  Rep.  640;  Becker  v. 
Becker,  158  Wis.  226,  140  N.  W.  1082,  L.R.A. 
1015E  56.) 

It  is  impossible  within  reasonable  limits 
to  quoto  at  length  from  these  cas<»B,  but  the 
rule  is  fairly  stated  in  the  case  of  Meister  v. 
Moore,  96  U.  S.  76,  78,  24  U.  S.  (L.  ed.)  826, 
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and  from  the  opinion  in  that  case  the  follow- 
ing language  may  be  quoted:  "Marriage  is 
everywhere  regarded  as  a  civil  contract.  Stat- 
utes in  many  of  the  States,  it  is  true,  regu- 
late the  mode  of  entering  into  the  contract, 
but  they  do  not  confer  the  riglit.  Hence 
they  are  not  within  the  principle,  that,  where 
a  statute  creates  a  right  and  provides  a 
icmedy  for  its  enforcement,  the  remedy  is 
exclusive.  No  doubt,  a  statute  may  take  away 
a  common-law  right;  but  there  is  always  a 
presumption  that  the  legislature  has  no  such 
intention,  unless  it  be  plainly  expressed.  A 
statute  may  declare  that  no  marriages  shall 
be  valid  unless  they  are  solemnized  in  a  pre- 
scribed manner;  but  such  an  enactment  is 
a  very  different  thing  from  a  law  requiring 
all  marriages  to  be  entered  into  in  the  pres- 
ence of  a  magistrate  or  a  clergyman,  or  that  . 
it  be  preceded  by  a  license,  or  publication  of 
banns,  or  be  attested  by  witnesses.  Such 
formal  provisions  may  be  construed  as  merely 
directory,  instead  of  being  treated  as  destruc- 
tive of  a  common-law  right  to  form  the  mar- 
riage relation  by  words  of  present  assent. 
And  such,  we  think,  has  been  the  rule  gen- 
erally adopted  in  construing  statutes  regulat- 
ing marriage.  Whatever  directions  they  may 
give  respecting  its  formation  or  solemniza- 
tion, courts  have  usually  held  a  marriage 
good  at  common  law  to  be  good  notwith- 
standing [105]  the  statutes,  iinless  they 
contain  express  words  of  nullity. 
In  most  cases,  the  leading  purpose  is  to  secure 
a  registration  of  marriages,  and  evidence  by 
which  marriages  may  be  proved;  lor  example, 
by  certificate  of  a  clergyman  or  magistrate, 
or  by  an  exemplification  of  the  registry." 

But  in  the  second  place,  if  any  doubt  other- 
wise arose  concerning  the  interpretation  to 
be  given  to  the  section  which  has  been  quoted 
it  seems  to  me  that  this  doubt  would  be  dis- 
sipated by  a  subsequent  section  enacted  as 
part  of  the  same  chapter.  This  section  pro- 
vided: **No  marriage  claimed  to  have  been 
contracted  on  or  after  the  first  day  of  Janu- 
ary, nineteen  hundred  and  two,  within  this 
state,  otherwise  than  in  this,  article  provided, 
shall  be  valid  for  any  purpose  whatever," 
(L.  1901,  ch.  339,  section  6)  with  the  pro- 
vision, however,  that  no  marriage  which 
parties  attempted  to  contract  under  the  stat- 
ute should  be  deemed  or  adjudged  to  be  in- 
valid, on  account  of  any  want  of  authority 
in  any  person  solemnizing  the  same  if  con- 
summated witli  a  full  belief  on  the  part  of 
the  persons  so  married,  or  either  of  them, 
that  they  were  lawfully  joined  in  marriage, 
or  be  invalidated  on  account  of  certain  other 
mistakes  in  the  written  contract  provided  for 
in  the  section  heretofore  quoted.  This  en- 
actment, of  course,  expressly  prohibited  com- 
mon-law marriages. 

When  we   interpret  these  sections  of  the 
same  statute   with   reference  to  eadi   other 


as  we  are  bound  to,  it  seems  to  be  perfectly 
plain  that  the  first  sectipn  quoted  was  adopt- 
ed by  the  Legislature  with  a  complete  under- 
standing of  the  rule  that  that  section  by  it- 
self simply  provided  forms  of  observance 
which  would  be  necessary  in  case  of  a  cere- 
monial or  formal  marriage  contract  and  that 
it  did  not  invalidate  other  forms  of  marriage; 
that  in  order  to  do  that  it  was  necessary  to 
adopt  an  express  prohibition  of  such  other 
forms  of  marriage  contract  and,  therefore, 
the  later  section  was  adopted  complying  with 
the  rule. 

[106]  Not  only  does  this  interpretation  of 
the  statute  give  the  Legislature  credit  for 
an  accurate  comprehension  and  application  of 
what  I  regard  as  a  general  rule  upon  tliis 
subject,  but  an  opposite  interpretation  of 
the  statute  convicts  it  of  doing  an  unneces- 
sary and  foolish  thing.  The  section  for- 
bidding and  invalidating  common-law  mar- 
riages was  an  absolutely  new  section  express- 
ly formulated  for  the  purpose  of  being  placed 
in  the  statutes  at  that  time.  If  it  be  true 
that  the  prior  section  pertaining  to  the 
solemnization  of  marriages  was  in  fact  manda- 
tory and  exclusive,  then  the  enactment  of  the 
second  section  was  an  entirely  futile  step, 
and  of  such  idle  action  we  should  not  suspect 
the  legislature  unless  compelled  so  to  do. 

After  the  adoption  of  the  statute  in  1901 
concededly  common-law  marriages  became  and 
remained  invalid  unless  the  law  was  changed 
in  1907. 

In  that  year  by  chapter  742  various  amend- 
ments of  the  Domestic  Relations  Law  were 
adopted.  The  section  pertaining  to  the  form- 
al solemnization  of  marriages,  formulated  in 
1901,  was  not  materially  changed  so  far  tm 
the  present  discussion  is  concerned.  Varioun 
sections,,  however,. were  repealed,  and  amongst 
these  was  the  section  adopted  in  1901  pro- 
hibiting and  declaring  to  be  void  marriages 
contracted  otherwise  than  in  the  manner  pre- 
scribed by  the  article  containing  such  section 
By  this  repeal  not  only  was  wiped  out  the 
statutory  enactment  against  common-law 
marriages,  but  also  there  was  erased  the  pro- 
vision contained  in  said  section  and  already 
quoted  providing  that  marriages  attempted 
to  be  sblemnized  in  the  statutory  manner 
should  not  be  rendered  null  and  void  because 
of  honest  mistakes  of  the  parties  in  respect 
of  tlie  character  of  the  person  presuming  to 
perform  the  marriage  or  because  of  certain 
failures  to  comply  wiUi  the  statute  in  refer- 
ence to  written  contracts.  Various  supple- 
mentary sections  were  also  adopted  providing 
for  the  issuance  of  licenses  and  pertaining  to 
the  filing  of  licenses,  certificates  [107]  of 
marriage,  etc.,  which  we  do  not  think  change 
the  complexion  of  the  question  before  us. 

The  inquiry  then  arises  as  to  the  effect 
of  this  repeal  of  the  prohibitory  section,  and 
we  think  that  the  answer  to  that  question 
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mmt  be  that  when  aucii  prohibition  was  re- 
pealed the  law  originally  prevailing  again 
came  into  operation  and  common -law  mar- 
riages became  valid.  (Mathewson  v.  Phoenix 
Iron  Foundry,  20  Fed.  281;  State  v.  Otis,  58 
Minn.  275,  278,  5^  N.  W.  1015;  State  v. 
iUnes,  38  W.  Va.  131,  18  S.  E.  470;  Valley 
of  Virginia  Ins.  Co.  v.  Barley,  16  Grat.  [VaJ 
363,  384;  Baum  v.  Thorns,  150  Ind.  378,  50 
N.  E.  357,  65  Am.  St.  Rep.  368.) 

This  view  is  strengthened  both  from  a  legal 
and  from  a  practical  standpoint  by  certain 
special  considerations.  As  throwing  mucli 
light  upon  legislative  intention  we  are  to 
keep  in  mind  that  when  this  prohibition  was 
repeale<l,  the  remaining  provisions  of  the 
statute  bearing  upon  this  question  were  left 
In  substantially  the  same  form  as  in  1901 
and  when,  as  has  already  been  pointed  out, 
the  legislature  did  not  regard  such  provisions 
sufficient  to  forbid  common-law  marriages 
without  an  express  prohibition. 

Then,  the  provision  that  ^'Marriage,  so  far 
as  its  validity  in  law  is  concerned,  continues 
to  be  a  civil  contract,"  was  allowed  to  remain 
in  the  statute,  and  after  the  repeal  in  ques- 
tion there  was  no  prohibition  against  that 
method  of  entering  into  marriage  as  such 
a  civil  contract  which  had  been  recognized 
as  valid  and  eflaotiva  in  the  absence  of  pro- 
hibition. 

Again,  if  by  the  repeal  of  the  prohibitory 
section  the  validity  c^  other  forms  of  mar- 
riage contract  than  those  expressly  prescribed 
by  the  statute  was  not  restored,  we  have  it 
that  attempted  marriages  imder  the  statutory 
provisions  were  not  saved  fro^  the  destruc- 
tive effect  of  innocent  or  inadvertent  failures 
to  comply  with  the  statutory  requirements, 
becanee  tiie  aaidiig  elaiiM  against  soeh  ^ectA 
which  had  been  inserted  in  the  same  section 
with  the  prohibition  was  repealed  with  it. 
It  can  hardly  be  [108]  believed  that  the  leg- 
islature intended  to  make  the  statute  regu- 
lating marriage  exclusive  and  not  at  the 
same  time  afford  some  relief  from  such  in- 
nocent failures  as  hava  been  mentioned. 

Our  attention  is  called  to  three  provisions 
in  the  statute  pertaining  to  marriages  as 
tending  to  establish  the  contention  that  a  con- 
tract of  marriage  entered  into  in  any  manner 
other  than  is  there  prescribed  or  recognized 
is  invalid.  These  provisions  are  the  ones, 
first,  that  a  written  contract  of  marriage 
authorized  by  the  -statute  "must  in  order  to 
be  valid  be  acknowledged  before  a  judge  of 
a  court  of  record;"  second^  that  the  provi- 
sions of  the  statute  so  far  as  they  relate  to 
the  manner  of  solemnizing  marriages  ''shall 
not  affect  marriages  among  the  people  called 
Friends  or  Quakers,  nor  marriages  among  the 
people  of  any  other  denominations  having 
as  sueh  any  pasticular  mode  of  solemniasing 
marriages;  but  such  marriages  must  be  solem- 
nized   in    the    manner    heretofore    used    and 


practiced  .  .  •  and  marriages  so  solem- 
nized shall  be  as  valid  as  if  this  article  had 
not  been  enacted;*'  and,  third,  that  marriages 
shall  not  be  rendered  void  by  the  failure  to 
procure  a  license  of  marriage  as  required  by 
the  statute. 

I  do  not  believe  that  these  provisions  carry 
a  necessary  implication  that  a  marriage  con- 
tracted otherwise  titan  as  in  the  statute  pro- 
vided is  void,  but  that  under  a  reasonable 
interpretation  they  simply  pertain  to  a  mar- 
riage formally  solemnized  or  contracted  in 
the  statutory  form  and  are  intended  to  regu- 
late the  celebration  of  such  a  marriage  and 
to  provide  what  must  or  in  certain  cases 
need  not  be  done  if  a  person  desires  to  secure 
the  benefit  of  a  marriage  solemnization  or 
contract  under  the  statute.  This  was  the 
interpretation  given  in  the  Meister  Case 
(supra)  to  a  provision  in  a  Michigan  statute 
somewhat  similar  to  the  one  in  our  state 
relating  to  marriages  contracted  by  Quakers 
or  Friends,  and  the  court  refused  to  aifix  to 
such  clause  any  such  meaning  as  is  here 
contended  [109]  for  by  the  defendants  as 
excluding  the  validity  of  any  other  than  the 
statutory  form  of  marriage  solemnization. 

And  lastly  our  attention  is  called  to  the 
fact  that  whereas  the  statute  as  it  was  writ- 
ten in  1896  contains  a  clause  providing  that 
it  did  not  "require"  any  marriage  to  be 
solemnized  in  the  manner  therein  specified 
and  that  "a  lawful  marriage  contracted  in 
the  manner  heretofore  in  use  in  this  state*' 
should  be  valid,  the  present  statute  does  not 
contain  any  such  clause  recognizing  the 
validity  of  common-law  marriages.  This  pro- 
vision in  the  statute  of  1896  was  of  course 
properly  stricken  out  in  1901.  when  the 
amendment  was  made  expressly  prohibiting 
conuuon4aw  marriages.  When  in  turn  in 
1907  the  section  prohibitory  of  common-law 
marriages  was  repealed,  and  as  we  think  the 
validity  of  such  marriages  revived,  it  would 
have  been  proper  enough  to  liave  restored 
the  provision  contained  in  the  statute  of 
1896  recognizing  the  validity  of  such  mar- 
riages. We  do  not,  however,  regard  the 
failure  to  do  tiiis  as  of  much  consequence. 
We  are  forced  to  recognise  that  we  are  con- 
fronted by  a  piece  of  legislation  which  is  not 
in  all  respects  scientifically  and  plainly  ex- 
pressed and  that  under  any  exacting  test 
which  may  be  applied  to  it,  provisions  and 
reasons  will,  be  found  pointing  either  toward 
or  away  from  any  answer  which  can  be  made 
to  the  question  before  us.  Under  such  cir- 
cumstances we  are  forced  to  weigh  opposing 
arguments  and  it  seems  to  us  that  the  repeal 
in  1907  of  the  prohibition  of  common-law  "* 
marriages  and  of  the  clause  saving  formal 
marriages  attempted  under  the  statute  where 
there  had  been  some  inadvertent  and  innocent 
omission  to  comply  with  tlic  statute  from 
the  possible  condemnation  of  invalidity  which 
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followed  if  oommon-law  marriages  were  in- 
valid, iuruieh^s  a  much  weightier  argument 
in  favor  of  the  construction  being  adopted  by 
UB  than  is  supplied  against  such  construction 
hy  tlie  feature  just  considered.  It  is  diOicult 
to  grasp  a  supposed  legislative  intent  to  pro- 
hibit a  given  act,  [110]  which  is  said  to  be 
expressed  by  the  repeal,  without  making  any 
plain  substitute  therefor;  of  ^n  existing  pro- 
vision adopted  a  short  time  before  forbidding 
such  act. 

If  that  aspect  were  open  to  us  we  should 
not  fail  to  appreciate  that  troublesome  con- 
siderations of  policy  are  involved  in  the  de- 
cision of  the  question  now  before  us.  On  the 
one  hand  it  will  be  argued  that  alleged  com- 
mon-law marriages,  if  auch  marriages  are 
(lermitted,  are  liable  to  become  the  basis  of 
fraud  and  blackmail,  especially,  after  the 
death  of  one  of  the  parties.  On  the  otlier 
hand,  it  may  be  urged  that  if  such  marriages 
are  not  recognized  it  will  happen  that  the 
disgrace  of  an  unlawful  union  or  of  illegiti' 
macy  will  be  inflicted  upon  unsuspicious  worn* 
m  who  have  believed  themselres  to  be  law*- 
fully  married,  and  upon  innocent  chihiren. 
Especially  it  may  be  urged  that  if  the  validi* 
ty  of  other  than  statutory  maiTiages  be  de- 
nied, it  will  happen  that  because  of  the  re- 
peal of  the  provision  of  the  act  of  3901  sav- 
ing from  illegality  because  of  some  innocent 
or  inadvertent  mistake  marriages  attempted 
to  be  consnmmated  in  accordance  with  the 
provisions  of  the  statute,  many  marriages 
mav  be  rendered  void  or  Toidable  because  of 
a  perfectly  innocent  and  inconeeqnential  omis- 
sion to  comply  with  the  statute. 

Of  course  it  is  for  the  legislature  to  de- 
termine which  argument  is  the  more  potent 
and  which  policy  is  the  wiser.  But  certainly 
if  that  body  deems  it  wise  and  best  to  affix 
the  stamp  of  illegality  upon  -every  marriage 
contracted  or  solemniEed  otherwise  than  in 
accordance  with  the  strict  letter  of  the  stat- 
ute that  purpose  should  be  made  plain  and 
unmistakable.  The  courts  ought  not  to  be 
asked  to  pronounce  marriages  invalid  and 
children  illegitimate  under  a  statute  unless 
it  has  plainly  decreed  and  foretold  those  con- 
sequences, and  people  ought  not  to  be  pen- 
alized in  such  matters  as  those  by  adoption 
of  guesswork  and  conjecture  as  a  method  of 
statutory  interpretation  by  which  to  accomp- 
lish such  result. 

[111]  The  views  M^hich  we  entertain  in 
respect  of  the  question  now  presented  to  us 
are  similar  to  those  reached  in  Matter  of 
Hinraan,  147  App.  Div.  452,  131  N.  Y.  S. 
861,  and  which  is  the  only  decision  by  any 
appellate  court  of  this  state  on  the  question. 

in  view  of  the  conclusions  reached  it  was 
not  error  for  the  industrial  commission  to 
make  the  award  in  this  case,  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 


Chase^  Cuddeback  and  Pound,  J«F.,  concur^ 
Collin,  Hogan  and  Cardoso,  JJ.,  dissent. 
Order  affirmed. 


NOTE. 

The  validity  of  common-law  marriages  in 
American  jurisdictions  is  fully  discussed  in 
the  note  to  Furth  v.  Furth,  Ann.  Cas.  19120 
595.  The  reported  case  holds  that  notwith- 
standing the  existence  of  a  statut?  prescrib-' 
ing  the  manner  in  which  marriage  shall  be 
solemnized  and  making  certain  specific  ex- 
ceptions not  including  common-law  marriages, 
a  common -law  marriage  is  none  the  less  valid. 
The  court  states  that  only  a  plain  and  un- 
mistakable legislative  declaration  of  the  in- 
validity of  a  marriage  performed  otherwise 
than  with  the  statutorv  formal  it  v  will  war- 
rant  a  court  in  holding  such  a  marriage  to 
be  nugatory.  In  so  holding  the  court  re- 
stores the  former  New  York  rule  as  it  ex- 
isted prior  to  the  statute  of  1901,  which  was 
repealed  in  1907. 
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Oiuupdlaiu   -—   Sal«a  -»   Ap9li««ti»]i   «f 
Dootrine  of  C«v^At  l^mptor. 

The  doctrine  of  caveat  emptor  does  not 
apply  to  sales  by  guardians  under  order  of 
the  court,  and  w'herc  a  guardian  selling  a  lot 
as  an  entirety  under  order  of  court  and  the 
purchaser  did  not  know  that  it  was  subject 
to  an  easement  not  disclosed  in  the  records 
as  shown  by  an  abstract,  the  purchaser  it 
entitled  to  an  abatement  in  the  price  because 
of  the  incumbrance  by  tiie  easement. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Hardin 
county:    Lee,  Judge. 

Action  by  S.  B.  Stonerook,  plaintiff,  against 
Lois  J.  Wlsner  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.     Reversed. 

F,  M.  Williams  for  appellant. 
CI.  A.  Rogers  and  Gtm'^e  W.  Ward  for  ap- 
pellees. 

[109]  Lad».  J.*^Briefly  stated,  the  petition 
makes  a  case  as  followa:     That  in  August, 
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1904,  tlie  guardi&n  of  Lois  J.  Wisaer,  a  minor, 
andertook  to  sell  to  the  plaintiff  the  East  i 
of  Lot  8  in  Block  24  in  the  town  of  Iowa 
Falls,  Iowa;  that  plaintiff  made  such  pur^ 
chase  for  the  purpose  of  improving  the  same 
bj  erecting  thereon  a  permanent  business 
building  to  cover  its  entire  length  of  132 
ffct;  that  said  guardian,  claiming  his  ward 
to  be  the  owner  of  all  said  property,  [110]  ob- 
tained an  order  of  court  authorizing  him  to 
seH  the  same,  and  plaintiff,  believing  and 
relying  thereon,  made  the  purchase  at  the 
agreed  price  of  $4,800  and  proceeded  to  ex- 
pend money  in  considerable  sinns  in  exeavat- 
iDg  the  basement  story  and  constructing  tho 
foundations  of  the  new  building,  when  it  wa«i 
discovered  that  12  feet  of  the  rear  end  of  said 
lot  had  l)een  appropriated  by  or  dedicated 
to  the  public  as  an  alley  or  public  way,  and 
that  the  deed  made  by  said  guardian  con- 
veyed to  plaintiff  the  title  to  but  120  feet  in 
depth,  instead  of  132  feet.  It  is  further  al- 
leged that  the  guardian  and  plaintiff  entered 
into  said  contract  of  purchase  under  a  mu- 
tual mistake  as  to  the  title  of  the  ward  in 
said  property;  that  neither  of  them  knew  or 
believed  that  any  part  of  said  lot  had  been 
acquired  by  the  pubKc,  and  entered  into  the 
agreement  of  sale»  and  the  subsequent  con- 
reyance  in  good  faith,  believing  that  the 
grantor  was  conveying  and  the  grantee  re- 
ceiving the  absolute  title  to  the  very  prop- 
erty therein  described.  It  is  further  alleged 
that  said  mistake  wms  not  discovered  until 
the  work  of  constructing  the  building  had 
progressed  to  a  considerable  extent,  putting 
plaintiff  to  much  trouble  and  expense  in 
changing  his  building  plans,  and  that,  under 
the  circumstances,  it  was  impracticable  to 
put  all  parties  m  6tatu  quo  by  a  rescission 
of  the  purchase.  He  avers  that  the  lot  as 
actually  acquired  by  him  was  worth  at  least 
^1.200  less  than  it  would  have  been  had  ho 
been  given  title  to  its  entire  area;  that  as  a 
matter  of  fact,  $400  of  the  agreed  pnrcliase 
price  is  still  unpaid,  and  he  asks  the  court 
to  decree  an  abatement  from  the  purchase 
price  proportionate  to  the  loss  in  the  area  of 
said  lot,  and  that  the  same  be  applied  in 
satiirfaction  or  cancellation  of  the  unpaid  bal- 
ance of  said  price  as  of  the  date  of  such  sale. 
The  demurrer  denies  the  sufficiency  of  the 
petition  to  state  a  cause  of  action,  because 
it  appears  that  said  conveyance  was  made  by 
the  guardian  of  a  minor  under  leave  and 
order  of  court;  that  the  rule  of  caveat  emptor 
applies  to  purchases  so  made,  and  neither 
law  nor  equity  affords  him  any  remedy  for 
loss  or  damage  so  [111]  sustained.  The  de- 
murrer was  sustained,  and  plaintiff  electing 
to  stand  upon  his  petition,  it  was  ordered 
dismissed,  and  he  appeals. 

The  ruling  of  the  trial  court  evidently  pro- 
ceeded on  the  theorv  that  the  doctrine  of 


caveat  emptor  should  be  applied.  That  doc- 
trine was  applied  in  Holtzinger  v.  Edwards, 
51  la.  383,  1  N.  W.  600,  where  the  purchase 
was  under  an  execution  and  there  was  a  prior 
judgment  lien  which  the  purchaser  failed  to 
discharge,  the  court  holding  that,  having 
taken  his  chances  in  buying,  the  purchaser 
was  not  entitled  to  relief.  In  Hale  v.  Mar- 
quette, 69  la.  376,  28  N.  W.  647>  the  ad- 
ministrator sold  certain  land,  the  plaintiff 
being  the  purchaser,  and  it  was  claimed 
that  certain  necessary  parties  were  not 
given  notice  of  the  proceedings,  and  that 
therein  there  was  a  breach  of  the  con- 
dition in  the  deed  that  the  administra- 
tor *'do  co%'enant  .  .  .  that  in  conduct- 
ing said  sale  I  have  complied  with  all  the 
requirements  of  the  law  and  of  said  court." 
It  was  tliere  conceded  that  the  doctrine  of 
caveat  emptor  applies  in  the  absence  of  fraud, 
and  the  breach  of  the  covenant  was  relied  on. 
The  court  held  that  the  administrator  was 
without  power  to  bind  the  estate  by  any  cove- 
nants in  a  deed ;  that  he  might  only  sell  such 
title  as  the  deceased  debtor  had.  In  Ritter 
V.  Henshaw,  7  la.  97,  a  lot  was  sold  under 
execution,  and  upon  its  being  shown  that  a 
mortgage  constituting  a  prior  lien  had  been 
foreclosed  and  the  lot  sold  thereunder,  plain- 
tiff acquired  no  title  whatever  under  the  sale. 
It  was  set  aside,  the  court  saying  ''the  doc- 
trine of  caveat  emptor  has  its  legitimate  force 
in  precluding  any  idea  of  a  warranty  by  the 
defendant  in  execution,  or  by  the  sheriff;  but 
in  all  the  numerous  cases,  it  is  not  viewed 
as  having  an  application  to  bar  the  creditor 
or  the  purchaser  from  his  appropriate  re- 
lief." Relief  in  event  of  a  purchaser  at 
sheriff's  sale  of  real  estate,  on  which  the 
judgment  is  not  a  lien  at  the  time  of  the  levy, 
unknown  to  the  purchaser,  is  provided  for  in 
Sec.  4034  of  the  Code.  See  also  Rosenberger 
V.  Hawker,  127  la.  521,  103  X.  W.  781. 

In  Crawford  v.  Foreman,  127  la.  661,  103 
N.  W.  1000,  the  court  held  [112]  the  doctrine 
of  caveat  emptor  applicable  where  the  pur- 
chaser made  his  bid  with  full  knowledge  of 
the  facts.  In  no  case  in  this  state  has  the 
doctrine  been  extended  to  guardian  sales. 
Though  without  much  consideration  as  to 
whether  applicable,  it  has  been  applied  in 
other  states  in  cases  too  numerous  for  cita- 
tion. This  has  been  on  the  theory  that  the 
officer  tenders  for  sale  the  title  only  which 
his  ward  has  to  dispose  of,  and  that  the  pur- 
chaser must  ascertain  for  himself  what  this 
is.  Another  reason  has  alto  been  given,  and 
it  is  that,  from  the  nature  of  the  transaction, 
there  is  no  one  to  indemnify  the  purchaser 
for  any  loss  he  may  sustain.  The  Monte  Alk- 
gre,  9  Wheat.  616,  6  U.  8.  (L.  ed.)  174. 

Ordinarily  the  doctrine  is  applicable  only 
where  there  has  been  a  mistake,  for  if  this 
were  not  true  there  would   not   likely  have 
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been  a  sale,  and  it  is  a  little  difficult  to  under- 
stand how  there  could  have  been  a  mutual 
mistake,  such  as  alleged  in  the  petition  here- 
in, when  neither  party  had  any  knowledge  of 
the  existence  of  the  casement,  and  the  con- 
tract contained  no  reference  thereto,  and  was 
not  intended  to  have  done  so.  As  indicated 
in  Ritter  v.  Henshaw,  supra,  there  is  ample 
reason  for  not  permitting  this  guardian  to 
bind  his  ward  with  any  covenant  in  the  con- 
veyance or  elsewhere,  but  there  is  every  rea- 
son for  insisting  that  the  guardian,  in  repre- 
senting his  ward,  act  honestly  with  those  with 
whom  he  deals,  and  that  he  convey  precisely 
what  he  undertakes  to  sell,  and  that,  if  he 
shall  fail  or  neglect  to  do  so,  the  court  shall 
see  to  it  that  no  advantage  be  taken  thereof. 
In  New  York,  the  rule  of  caveat  emptor  is 
not  applied  to  judicial  sales,  the  purchaser 
having  the  right  to  demand  a  marketable  title, 
free  from  reasonable  doubt  as  to  its  validity. 
There  he  bids  on  the  assurance  that  there  are 
no  undisclosed  defects  in  the  title,  and,  of 
course,  the  consideration  naturally  is  regu- 
lated by  this  implied  condition.  Crouter  v. 
Crouter,  133  N.  Y.  65,  30  N.  E.  726.  See  note 
to  Peake  v.  Renwick,  33  L.R.A.(N.S.)  409. 
The  same  rule  seems  to  obtain  in  Maine. 
Dresser  v.  Kronberg,  36  L.R.A.(N.S.)  1218. 
There  is  a  conflict  of  authority  as  [113]  to 
whether  the  doctrine  applies  to  sales  under 
decrees  in  equity,  but  the  great  weight  of  au- 
thoritv  is  to  the  effect,  as  stated  bv  Mr.  Free- 
man  in  his  note  to  Burns  v.  Hamilton,  70 
Am.  Dec.  670,  575,  that  **In  equity  sales,  the 
purchaser  is  entitled  to  receive  a  title  free 
from  equities  and  incumbrances  of  which  he 
had  no  notice,  and  if  by  the  sale  he  will  not 
receive  such  title,  he  will  not,  upon  his  mak- 
ing objection,  be  compelled  to  complete  the 
purchase,  but  will  be  released  therefrom,  un- 
less title  be  made  good  or  other  just  relief 
awarded."  See  cases  collected  in  note  to 
Peake  v.  Renwick,  .33  L.R.A.(N.S.)  409; 
Hunting  v.  Walter,  33  Md.  60;  Bolivar  v. 
Zeigler,  9  S.  C.  287.  Contra,  McManus  v. 
Keith,  49  111.  388;  Owsley  v.  Smith,  14  Mo. 
153. 

It  seems  that  the  doctrine  is  not  extended 
to  mistakes  in  the  quantity  of  land  where 
sold  by  the  acre,  even  though  strictly  applied 
to  defects  in  title.  Castleman  v.  Castleman, 
67  W.  Va.  407,  68  S.  E.  34,  28  L.R.A.(N.S.) 
393.  There  is  a  decide<l  tendency  in  the  de- 
cisions to  avoid  conclusions  in  the  hard  ap- 
plication of  the  doctrine  in  the  early  cases, 
and  to  apply,  where  possible,  the  more  just 
principles  which  obtain  in  sales  under  decrees 
in  equity.  The  reason  ordinarily  stated  for 
not  applying  the  doctrine  in  equity  cases  is 
that  the  court  in  a  sense  is  the  seller  and  con- 
trols the  sale  up  to  the  very  time  the  con- 
veyance is  confirmed.  See  Boorum  v.  Tucker, 
51  N.  J.  Eq.  135,  26  Atl.  460.    See  also  cases 


collected  in  notes  to  Mount  v.  Brown,  69  Am. 
Dec.   362,   368,   and   Burns  ▼.  Hamilton,   70 
Am.  Dec.  570,  574.    The  court  in  ordering  a 
sale  of  land  by  the  guardian  exercises  com- 
plete control  over  its  officer  in  making  the 
sale,  in  determining  the  terms  and  the  matter 
of  its  confirmation  and  the  reasons  lor  declar- 
ing the  doctrine  of  caveat  emptor  not  appli- 
cable to  sales  under  equity  decrees  are  pre- 
cisely as  persuasive  when  applied  to  guardian 
sales  under  the  orders  of  court.    A  sale  under 
partition  proceedings  is  but  a  mode  by  which 
the  parties  themselves,  through  a  statutory 
method,  proceed  to  dispose  of  property  for 
division  of  the  proceeds  among  themselves, 
and  this  being  so,  the  purchaser  [114]  has 
the  same  equity  against  being  compelled  to 
go  on  with  his  purchase  as  if  the  purchase 
had   been    made   by   the   parties   outside   of 
court,  and  for  this  reason,  ii  the  purchaser  dis- 
covers the  defect  in  time  to  save  himself,  he 
is  not  without  remedy.    Smith  v.  Britton,  3S 
N.  G.  347,  42  Am.  Dec.  176;   McMichael  v. 
McMichael,  51  S.  C.  566,  29  S.  E.  403.     In 
the  latter  case,  it  is  said  that  "Although  the 
sale  in  this  case  was  made  by  the  sheritf,  yet 
it  was  not  a  compulsory  sale  under  process 
of  execution,  where  the  rule  of  caveat  emptor 
does  apply,  but  a  sale  for  partition  at  the  in- 
stance of  the  parties,  and  must  be  governed 
by  the  same  process  as  applied  to  such  sales 
when  made  by  the  commissioner  in  equity/' 
The  guardian  represents  the  interest  of  tlie 
individual  ward.    The  application  for  the  sale 
of  land  is  for  the  interest  and  advantage  of 
such  individual,  and  the  court  oan  properly 
direct  a  sale  for  no  other  purpose,  and,  in 
so  doing  and   fixing  the  terms,  it  exercises 
complete  control  over  its  officer,  and  the  sale, 
after  made,  may  be  rejected  by  the  court  or 
confirmed  at  its  election.    It  seems  to  be  as 
completely  under  the  control  of  tlie  court  as 
sales  under  decrees  in  equity,  and  precisely 
the   same   reasons   obtain   for   not   applying 
thereto   the  doctrine   of   caveat    emptor.     It 
may  be  that,  where  caveat  em^ptor  applies  to 
sales  under  execution,  and  possibly  to  those 
by  an  administrator,  on  the  ground  alsu  that 
there  is  no  one  to  indemnify  the  purchaser 
for  any  loss  he  may  have  sustained;  but  this 
is  not  true  with  reference  to  the  sale  of  land 
owned  by  one  under  guardiansliip.     In  the 
latter  case,  there  is  always  some  one  who,  in 
good  conscience,   should  indemnify  the  pur- 
chaser when   the   sale   is   made   under   such 
circumstances  as  shall  indicate  that  the  pur- 
chase price  in   whole  or  in   part  has  been 
received  for  something  sold  which  did  not  be- 
long to  the  ward.    If  it  can  be  said  that,  in 
such  a  case,  the  ward,  through  his  guardian, 
sliould  be  relieved  from  restitution  when  de- 
manded,  when   under   like   circumstances  an 
adult  would  be  required  to  return  the  pur- 
chase money  or  a  pro  rata  share  thereof,  we 
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have  failed  to  diacover  the  reason  therefor. 
VMiile  [115]  the  guardian  should  not  be  held 
to  warrant  the  title  of  land  sold  in  behalf  of 
Ms  ward,  he  should  be  required  by  the  court, 
in  the  interest  of  common  honesty,  to  con- 
rev  to  the  purchaser  what,  in  behalf  of  the 
ward,  he  undertakes  to  sell,  and  on  failure 
to  do  so,  should  be  compelled  to  make  proper 
reparation.  Here,  according  to  the  allegations 
of  the  petition,  the  lot  was  sold  as  an  entire* 
tT,  the  easement  was  alike  unknown  to  tho 
guardian  and  to  the  purchaser,  and  neither 
negotiated  with  reference  thereto.  It  was  not 
discloeied  in  the  records  of  which  the  abstract 
was  an  exemplification,  and  to  permit  the 
ward  to  profit  by  the  sale  of  the  12  feet  which 
bad  previously  been  appropriated  as  an  ease-' 
ment  would  be  inconsistent  with  fair  dealing 
and  encourage  dishonesty  on  the  part  of  tlu) 
ward.  In  a  sense,  the  court,  as  under  de- 
crees in  equity,  is  the  seller,  and  should  see 
to  it  that  the  purchaser  receives  precisely 
what  its  officer,  the  guardian,  has  bargained, 
especially  when  the  defect  has  been  discovered 
before  the  sale  has  been  confirmed,  or,  as  in 
this  case,  before  the  entire  purchase  price 
has  been  paid.  In  our  opinion,  the  doctrine 
of  caveat  emptor  should  not  be  extended  to 
sales  by  guardians  under  the  order  of  court, 
and  on  that  ground  the  demurrer  should  have 
been  overruled. 

The  decree  of  the  district  court  is 

Reversed. 

All  the  Justices  concur. 


NOTE. 

Doctrine  of  Caveat  Emptor  as  Appli- 
cable to  Sale  by  Guardian. 

A»  to  Title  of  Ward. 

'There  arc  many  cases  holding  generally 
that  in  judicial  sales  the  rule  of  caveat  emp- 
tor applies  in  its  utmost  vigor  and  strictness. 
The  court  sells,  and  can  undertake  to  sell, 
only  the  right,  title,  interest  and  property. 
Mich  as  it  is,  of  the  parties  to  the  proceeding 
and  the  purchaser  is  charged  with  knowl- 
edge of  that  fact.  It  therefore  follows  that 
he  takes  upon  himself  the  risk  of  finding 
tmtgtanding  rights  that  could  have  been  a8^ 
serted  against  the  parties  to  the  proceedings; 
and  if  by  reason  of  the  existence  of  such 
rights,  whether  known  or  not,  or  discoverable 
or  not,  he  takes  less  than  a  complete  title  to 
the  entire  property  oflPered,  or  even  takes 
nothing  at  all,  by  his  purchase,  he  cannot 
complain  and  has  no  defense  upon  being  sued 
for  the  purchase  price."  10  R.  C.  L.  tit.  Ju- 
dir^ial  Sales,  p.  119. 

By  the  great  weight  of  authority  the  doc- 
trine of  caveat  emptor,  which  is  peculiarly 
applicable  to  judicial  sales,  applies  to  a  sale 


made  by  a  guardian  of  his  ward's  land  under 
an  order  of  the  probate  court,  and  hence,  as 
a  general  rule,  a  purchaser  at  such  a  sale 
acts  at  his  peril,  with  respect  to  the  title 
of  the  ward  to  the  property  sold.  Guynn  v. 
McCauley,  32  Ark.  97;  Black  v.  Walton,  32 
Ark.  321;  Lenders  v.  Thomas,  35  Fla.  518,  17. 
So.  633,  48  Am.  St.  Rep.  255;  Byrd  v.  Tur- 
pin,  62  6a.  591;  Mason  v.  Wait,  4  Scam. 
(lU.)  127;  Manternach  v.  Studt,  240  111.  464, 
88  N.  £.  1000,  130  Am.  St.  Rep.  282;  Bachelor 
V.  Kerb,  58  Neb.  122,  78  N.  W.  485,  76  Am. 
St.  Rep.  70;  Dickey  v.  Beatty,  14  Ohio  St. 
389;  Burton  v.  Compton  (Okla.)  150  Pac. 
1080;  Kreimendahl  v.  Neuhauser^  13  Pa. 
Super.  Ct.  606;  Headley  v.  Hoopengarner,  60 
W.  Va.  626,  55  S.  E.  744.  See  also  Burns 
V.  Hamilton,  33  Ala.  310,  70  Am.  Dec.  570; 
Erwin  v.  Garner,  108  Ind.  488,  9  N.  E.  417; 
Shipp  V.  Wheeless,  33  Miss.  646;  Strouse  v. 
Drennan,  41  Mo.  289;  Cooper  v.  Hepburn,  15 
Grat.  (Va.)  551;  Williamson  v.  Jones,  43  W. 
Va.  563,  27  S.  E.  411,  64  Am.  St.  Rep.  891, 
38  L.R.A.  694.  Compare  the  reported  case, 
which  reverses    (la.)    130  X.  W.  120. 

The  theory  is  that  the  guardian  sells  such 
estate  only  as  his  ward  has  in  the  land,  and 
that  the  purchaser  must  make  inquiry  as  to 
the  title.  Guynn  v.  McCauley,  32  Ark.  97; 
Black  V.  Walton,  32  Ark.  321;  Lenders  v. 
Thomas,  35  Fla.  518,  17  So.  633,  48  Am.  St. 
Rep.  255:  Byrd  v.  Turpin,  62  Ga.  591;  Mason 
V-  Wait,  4  Scam.  (111.)  127;  Strouse  v.  Dren- 
nan, 41  Mo.  289;  Burton  v.  Compton  (Okla.) 
150  Pac.  1080;  Headley  v.  Hoopengarner,  60 
W\  Va.  626,  55  S.  £.  744.  See  also  Lemoine 
V.  Ducote,  45  La.  Ann.  857, 12  So.  939;  Morris 
V.  Gentry,  89  N.  C.  248. 

The  reported  case  states  that  a  reason  ad- 
vanced for  the  application  of  the  doctrine  of 
caveat  emptor  to  sales  by  guardians  under 
order  of  the  court,  is  that  from  the  nature  of 
the  transaction  there  is  no  one  to  indemnify 
the  purchaser  for  any  loss  he  may  sustain. 
But  the  court  holds  that  while  this  reason 
lor  the  application  of  the  rule  of  caveat  emp- 
tor may  apply  to  sales  under  execution  and 
possibly  to  those  by  an  administrator,  this 
is  not  true  with  reference  to  the  sale  of  land 
owned  by  one  under  guardianship.  The  court 
says  that  in  the  latter  case  there  is  always 
some  one  who  in  good  conscience  should  in- 
demnify the  purchaser. 

In  Byrd  v.  Turpin,  62  Ga.  691,  the  court 
said:  **There  was  neither  warranty  nor 
fraud.  The  guardian  sold  what  his  wards 
had.  He  did  not  attempt  to  convey  otherwise 
than  as  his  office  authorized  him.  The  deed 
on  its  face  undertook  to  convey  no  larger 
estate  than  he  and  his  wards  held  and  pos- 
sessed. As  they  held  and  possessed  the  prem- 
ises, so  was  the  purchaser  to  hold  and  pos- 
sess; this,  in  effect,  the  deed  says.  And  such 
is  the  general  range  and  limit  of  sales  by 
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guardians.  If  there  is  due  leave  from  the 
ordinary  to  sell,  and  no  fraud  nor  misrepre* 
sentation,  tlie  maxim  which  the  purchaser 
has  to  face  is,  caveat  emptor" 

In  Headley  v.  Hoopengarner,  60  W.  Va,  626, 
55  S.  E.  744,  the  court  said:  'This  sale  be- 
ing a  judicial  sale,  the  rule  caveat  emptor 
applies,  and  although  the  title  fails  or  the 
lessees  may  not  get  as  much  oil  as  they 
thought  they  were  purchasing,  they  will  not 
be  relieved  from  the  payment  of  the  consider- 
ation. The  court  sold  just  such  title  as  was 
vested  in  the  infants,  could  have  sold  noth- 
ing else,  and  the  purchasers  were  bound  to 
know  this.  They  purchased  at  their  own  risk, 
and  are  held  to  know  the  source  and  condi- 
tion of  the  title." 

In  Erwin  v.  Garner,  108  Ind.  488,  9  N.  E. 
417,  it  appeared  that  a  mother  as  the  guar- 
dian of  four  of  the  children  of  her  deceased 
husband  filed  a  petition  for  the  sale  of  the 
land   of  her   wards,   describing   their   estate 
therein   as   the   undivided   four-ninths   part, 
and  an  order  for  the  sale  of  the  land  was 
granted.     Later  she  filed  a  second  petition, 
averring  tliat  a  mistake  had  been  made  in 
describing  the  interest  of  her  wards  in  the 
land,  and  alleging  that  it  was  an  undivided 
four-sixths  part,  subject  to  her  life  estate,  and 
that  it  should  have  been  so  described;  where- 
upon the  first  order  was  revoked  and  an  order 
was  entered  directing  the  sale  of  an  undivid- 
ed four-sixths  part  of  the  land,  subject  to  tl»e 
life  estate  of  the  guardian.     Tlie  land  was 
sold  and  a  deed  executed  to  the  purchaser. 
It  was  contended  that  the  six  children  in- 
herited but  two-thirds  or  six-ninths  of  the 
land,  leaving  in  the  widow  tlie  limited  inter- 
est in  one-third,  which,  at  her  death,  as  slie 
had  married  a  second  time,  descended  to  the 
children  by  the  first  marriage,  and  that  this 
interest  could  not  be  sold  upon  the  petition 
of  the  guardian.     On  the  other  hand,  it  was 
contended  by  the  purchaser  that  he  was  pro- 
tected by  the  provisions  of  the  statute  and  by 
the  rules  of  law,  and  that  he  had  a  right 
to  rely  upon  the  order  of  the  court  direct- 
ing four-sixths  of  the  land  to  be  sold.     The 
court  said:     '*The  case  is  a  peculiar  one,  and 
not  entirely  free  from  diiliculty.    Tlie  second 
order  of  the  court  specifically  ascertained  the 
interest  of  the  appellees  in  the  land,  fixed  it 
at  four-sixths,  correcting  an  alleged  mistake 
in  the  first  order,  which  fixed  the  interest  at 
four-ninths,  and  directed  a  sale  of  four-sixths 
of  the  land.    It  is  quite  plainly  the  law  that 
tiie  children  represented  by  the  guardian  had 
an  absolute  interest  in  only  four-ninths  of  tlio 
land,  and  only  a  mere  expectant  interest  in 
the  one-third  vested  in  their  mother  during 
life,  so  that  but  for  the  express  judgment  di- 
recting the  sale  of  four-sixths  as  their  inter- 
est in  the  land,  there  would  be  little,  if  any, 
difficulty  in  the  case.     The  existence  of  the 


judgment  under  the  peculiar  ciroumstaaces  of 
the  case  gives  rise  to  the  difficult  question, 
for  it  presents  the  question  as  to  how  far  the 
adjudication  concludes  the  parties  as  to  their 
interest  in  the  land.  This  difficulty  is  not 
solved  by  those  cases  which  hold  that  a 
widow's  interest  cannot  be  sold  upon  a  pe- 
tition by  an  administimtor,  to  pay  the  debts 
of  the  husband,  for  here  the  guardian  rep- 
resenting the  children  asked  for  a  sale  of 
the  children's  interest  in  the  land,  stating 
what  it  was,  and  obti^ined  an  order  for  the 
sale  of  the  interest  described  in  the  petition. 
It  is  no  doubt  a  hard  case  on  the  purchaser, 
but  an  examination  of  the  papers  and  records 
would  have  revealed  to  him  the  fa£t  that  what 
the  guardian  assumed  to  sell  was  the  inter- 
test  of  the  children  as  the  heirs  of  their  de- 
ceased father,  and  that  the  only  present  in- 
terest thev  had  was  that  vested  in  them  in 
the  character  of  their  father's  heirs.  The  in- 
terest which  accrued  to  them  on  their  mother's 
death  was  a  distinct  and  different  interest, 
for,  until  the  death  of  their  mother,  they  ditl 
not  and  could  not  inherit  except  from  their 
father.  .  .  .  The  children  had  no  interest 
or  estate  in  the  land  during  the  mother's  life, 
for  they  had  nothing  but  an  expectancy  to 
take  at  her  death,  as  her  forced  heirs.  The 
judgment  on  the  guardian's  petition,  there- 
fore, simply  operated  on  the  estate  that  the 
children  then  possessed,  and  that  estate  was 
only  such  as  descended  to  them  as  the  heirs 
of  their  deceased  father." 

In  Cooper  v.  Hepburn,  16  Grat.  (Va.)  651, 
it  was  held  that  where  the  court  directed  a 
sale  of  an  infant's -real  estate,  and  the  sale 
was  made  and'  confirmed,  the  purchaser  stood 
on  the  same  footing  as  any  other  purchaser 
at  a  judicial  sale,  and  was  not  entitled  to 
any  other  or  furtlier  relief. 

The  guardian  makes  no  warranty  of  title 
for  his  ward,  and,  if  he  covenants  for  title, 
he  binds  only  himself  personally.  Black  v. 
Walton,  32  Ark.  321;  Young  v.  Lorain,  11 
III.  624,  62  Am.  Dec.  463 ;  State  v.  Clark,  28 
Ind.  ]38;  Foster  v.  Young,  35  la.  27;  Whiting 
Y.  Dewey,  15  Pick.  (Mass.)  428;  Donahoe  v. 
Emery,  9  Mete.  (Mass.)  63;  Holyoke  ▼.  Clark, 
64  N.  H.  578. 

But  where  a  guardian  sold  the  land  of 
minors  to  a  purchaser  in  good  faith  on  repre- 
sentations that  he  would  get  a  good  title, 
which  representations  were  false,  although 
the  guardian  did  not  know  it  when  he  made 
them,  the  purchaser  will  not  be  held  either  in 
equity  or  at  law.  Black  v.  Walton,  32  Ark. 
321.  Compare  Findlev  v.  Richardson,  46  la. 
103. 

Likewise,  if  the  deficiency  in  the  amount 
sold  by  the  guardian  is  so  great  as  naturally 
to  raise  a  presumption  of  fraud,  imposition 
or  gross  mistake,  it  seems  that  the  courts 
of  equity  will  not  enforce  the  rule  of  oavcat 
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0mpior,  but  will  gramt  tlie  [^ch^ser  Telicl^ 
In  re  Jackaon,  6  Hun  513,  affurmed  97  K.  Y. 
231  (wherein  an  unditided  one-half  interest 
in  land,  subject  to  an  estate  in  dower,  was 
sold,  inetead  of  an  undivided  one-third  inter- 
est) ;  Johnson's  Appeal,  114  Pa.  St.  132,  d 
Atl.  656  (wherein  the  land  was  sold  as  a  tract 
containing  200  acres,  when  it  contained  but 
a2  acres  and  some  perches ) .  And  see  the  re-^ 
ported  ease,  which  reverses  ISO  N.  W.  120. 

However,  in  Didcey  v.  Beatty,  14  Ohio  St. 
389,  it  appeared  that  in  the  order  of  the  court 
under  which  the  land  was  sold  by  the  guard- 
ian and  in  the  deed,  a  strip  of  land  which 
the  purchaser  claimed  he  had  bought,  was 
omitted  from  the  description  of  property.  In 
an  action  by  the  purchaser  for  the  reforma- 
tion of  the  guardian's  deed,  the  court  said: 
''He  obtained  by  his  deed  all  the  land  that  he 
in  fact  bought.  He  may,  indeed,  have  8up> 
posed  he  was  purchasing  more,  but  in  such 
ease  the  doctrine  of  oavtat  emptor  is  well 
applied." 

In  Williams  v.  Duncan,  92  Ky.  126,  17  N. 
W.  330,  it  was  held  that  the  purchaser's  ob* 
jection  that  he  did  not  get  all  the  land  he 
had  purchased  was  untenable.  It  appeared 
that  the  lot  was  110}  feet  front  and  the  back 
line  was  described  as  100  feet,  more  or  less, 
but  by  actual  measurfement  was  found  to  be 
only  82}  feet.  It  also  appeared  that  the  pur- 
chaser did  bid  i<a  the  lot  by  the  front  foot, 
the  full  measure  of  which  he  got,  and  that  as 
the  property  had  been  fully  described  in  the 
judgment  and  advertisement  of  sale  and  mar- 
shars  report,  it  was  his  own  fault  if  he  had 
been  deceived. 

And  in  the  case  of  In  re  Hamilton,  120 
Cal.  421,  52  Pac.  706,  it  was  held  that  a  pur- 
chaser at  a  guardian's  sale,  who  was  not  mis- 
led and  who  did  not  misunderstand  the  mode 
of  sale  of  the  property  purchased  by  him, 
could  not  be  heard  to  complain  that  the  prop- 
erty was  sold  "in  one  lump,"  the  interest  of 
the  minor,  an  undivided  one-eighth,  not  be- 
ing ofTered  separately,  it  having  been  an- 
nounced at  the  time  the  property  was  offered 
that  bids  would  be  received  for  the  whole  and 
treated  as  pro  rata  bids  for  the  several  in- 
terests. 

il8  to  Authority  of  Guardian  to  Sell. 

A  purchaser  deriving  title  througli  a  sale 
by  guardian,  who  cannot  sell  the  land  of  his 
ward  without  a  decree  of  a  court,  must,  as 
a  rule,  ascertain  that  there  was  a  decree  by 
a  court  having  jurisdiction  of  the  parties  and 
tabject-matter,  in  the  exercise  of  the  powers 
▼ested  in  it  by  law.  But  he  is  not  bound  to 
look  beyond  the  question  of  jurisdiction,  and 
will  be  protected  where  the  facts  necessary  to 
give  the  oourt  jurisdiction  appear  on  the  face 
of  the  record.  Bennett  v.  Hamill,  2  Sch.  k 
Ann.  Cas.  191 7E. — 17. 


Lep.  (Ir.)  569;  Thaw  v.  Ritchie,  5  Machey 
(P.  C.)  200;  Dooley  v.  Bell.  87  Ga.  74,  13 
S.  E.  284;  FitEgibbon  v.  Lake,  29  lU.  165,  81 
Am.  Dec  302;  Mulford  v.  Stalzenback,  46  111. 
303;  Mulford  v.  Beveridge,  78  III  455;  All- 
man  V.  Taylor,  101  111.  185;  Reid  v.  Morton, 
119  "f'l  118,  6  N.  E.  414;  Worthington  v. 
I>unkin,  41  Ind.  515;  Miar<iuis  v.  Davis,  113 
Ind.  219»  15  N.  £.  251;  James  v.  Meyer,  41 
La.  Ann*  1100,  7  So.  618;  Weil  v.  Schwartz, 
51  La.  Ann.  1547,  26  So.  475;  Foreman  v. 
HinchclUTe,  106  La.  225,  30  So.  762;  Fried 
V,  Marrero,  137  La.  778,  69  So.  172;  Robert- 
son V.  Johnson,  57  Tex.  62.  See  also  Blake 
V.  Blake,  260  IlL  70,  102  N.  £.  1007 ;  Rocques 
V.  Levecque,  110  La.  306,  84  So.  454;  Huber- 
mann  v.  Evans,  46  Neb.  784,  65  N.  W.  1045; 
Morris  y.  Gentry,  89  N.  0.  248;  Kendrick  v. 
Wheeler,  85  Tex.  247,  20  S.  W.  44;  Durrett 
V.  Davis^  24  Grat.  (Va.)  302;  Coleman  v.  Vir- 
ginia Stave,  etc.  Co.  112  Va.  61,  70  S.  E. 
545.  If  he  fails  to  exercise  these  precautions, 
no  amount  of  good  faith  or  fairness  on  his 
part  can  make  his  title  a  good  one  if,  in 
fact,  there  was  no  legal  guardian,  and  conse- 
quently no  legal  authority  to  sell.  Dooley  v. 
Bell,  87  Ga.  74,  13  S.  £.  284. 

So,  a  sale  under  order  of  the  oourt  of  the 
property  id  certain  minor  children  by  one  who 
is  acting  as  guardian  in  good  faith  but  whose 
appointment  is  void,  passes  no  title  to  the 
property  to  a  purchaser  who  buys  in  good 
faith  and  without  notice  of  any  irregularity 
in  the  appointment  and  believes  the  sale  to 
be  legal.  Dool^  ▼.  Bell,  87  Ga.  74,  13  S.  £. 
284. 

In  Rocques  v.  Levecque,  110  La.  306,  34  So. 
454,  while  recognizing  the  rule  that  a  pur- 
chaser at  a  guardian's  sale  is  not  bound  to 
look  beyond  the  order  granting  the  sale,  the 
oourt  held  that  it  did  not  apply  where  the 
sale  was  void  by  reason  of  a  patent  nullity. 
It  appeared  therein  that  the  guardians  were 
absolutely  without  the  right  to  act  as  such 
or  to  sell  the  property  for  the  payment  of  a' 
debt  much  of  which  was  due  by  themselves 
personally  and  it  was  said  that  the  buyer, 
undef  the  rule  of  oonstnictive  notice,  must  be 
held  to  have  had  knowledge  of  those  facts. 

In  Mason  v.  Wait,  4  Scam.  (111.)  127,  the 
court  said:  ''The  seventh  plea  relies  upon  a 
suppressio  veri  as  a  defense.  The  basis  of 
this  defense  is  fraud;  and  while  the  plea  at- 
tributes a  knowledge  of  a  want  of  power  to 
the  plaintiff,  and  a  concealment  of  it,  yet  it 
does  not  appear  that  the  plaintiff  pretended 
to  sell  in  any  other  right  than  as  guardian, 
nor  that  she  pretended  to  have  any  other 
title  than  that  of  the  ward.  There  are  no 
false  representations  alleged.  .  .  .  The 
power  and  appointment  of  a  guardian  are 
matters  of  law,  and  of  record,  which  those 
dealing  with  them  should  and  may  inquire 
into,  and,  I  think,  are  bound  to  notice,  to 
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the  extent  to  which  the  doctrine  o!  caveat 
emptor  should  apply  with  ufl.  The  appoint- 
ment is  recorded  in  the  probate  court;  the 
powers  are  such  as  the  law  confers.  This 
much  the  defendants  should  examine.  If  she 
pretends  to  go  beyond  these,  they  should  call 
for  her  authority.  If  they  deal  without  it, 
I  think  they  ought  to  be  concluded  by  their 
own  negligence.  These  remarks  I  confine  to 
the  character  in  which  the  party  actSi  and 
the  powers  she  assumes  to  exercise,  and  in  re- 
lation to  a  suppressio  veri.  If  there  was  a 
suggestio  falsi,  or  fraudulent  representations, 
the  question  would  be  different." 

In  Strouse  v.  Drennan,  41  Mo.  289,  in 
holding  that  no  title  passed  to  a  purchaser 
at  a  guardian's  sale  where  there  had  been  no 
compliance  with  the  provisions  of  the  law, 
the  court  said:  "It  is  the  duty  of  a  pur- 
chaser, when  he  is  about  to  buy  real  estate 
sold  by  authority  of  courts,  to  look  to  the 
order  of  the  court  and  see  whether  there  is 
authority  to  sell,  and  if  so,  what  are  the  con- 
ditions and  restrictions  incident  to  its  exer- 
cise. He  must  see  that  the  terms  on  which 
the  power  to  sell  depend,  have  been  complied 
with;  when  this  is  done,  he  will  be  safe  in 
buying,  and  his  title  will  not  be  destroyed 
or  vitiated  by  anything  which  takes  place 
afterwards." 

In  a  few  Louisiana  cases,  it  has  been  held 
that  the  purchaser  must  not  only  look  to  the 
jurisdiction  of  the  court,  but  must  also  in- 
quire into  the  power  of  the  court  to  make  the 
order  of  sale.  Coleman's  Succession,  111  La. 
Ann.  109;  Dumestre's  Succession,  40  La.  Ann. 
671,  4  So.  328.  And  that  rule  applies  where 
the  probate  court  could  not  exercise  validly 
its  power  to  sanction  the  disposal  of  the  prop- 
erty of  minors  by  one  having  no  authority 
to  represent  the  minors  and  receive  the  price 
in  case  of  sale.  Dumestre's  Succession,  40 
La.  Ann.  571,  4  So.  328;  James  v.  Meyer,  41 
La.  Ann.  1100,  7  So.  618.  Hence,  where  the 
purchaser  discovers  on  the  face  of  the  pro- 
ceedings, at  least  those  conducive  to  the  sale 
and  which  serve  as  a  foundation  for  the  order 
of  sale,  illegalities  calculated  to  throw  a 
cloud  on  the  title  tendered,  he  may  refuse 
compliance  with  the  adjudication.  Dumesr- 
tre's  Succession,  40  La.  Ann.  571,  4  So.  328; 
Loeb's  Succession,  52  La.  Ann.  1913,  28  So. 
328.  See  also  Coleman's  Succession,  11  La. 
Ann.  109. 

It  has  been  held  that  a  purchaser  at  a 
guardian's  sale  is  chargeable  with  a  knowl- 
edge of  the  law,  and  with  notice  of  all  those 
defects  or  infirmities  appearing  of  record  in 
the  proceeding  for  sale.  Wetumpka  Bank  v. 
Walkley,  169  Ala.  648,  53  So.  830 ;  Dickey  v. 
Sweeney,  16  Ga.  App.  559,  85  S.  E.  766;  Blake 
V.  Blake,  260  111.  70,  102  N.  E.  1007;  Rocques 
V.  Levecque,  110  La.  306,  34  So.  454;  Hicks  v. 
Blakeman,    74    Miss.    459,    21    So.    7,    400; 


Bachelor  v.  Korb,  58  Neb.  122,  78  N.  W.  485, 
76  Am.  St.  Rep.  70;  Cahill  v.  Seitz,  93  App. 
Div.  105,  86  N.  Y.  S.  1009.  See  also  Gottrell 
V.  Cottrell,  7  Ky.  L.  Rep.  672. 

In  Bachelor  v.  Korb,  58  Neb.  122,  78  N.  W. 
485,  76  Am.  St.  Rep.  70,  the  court  said:  *'An 
intending  purchaser  of  this  real  estate,  look- 
ing at  the  record  of  its  title,  would  have  seen 
in  this  transaction  of  a  sale  by  the  guardian 
to  Eriz  and  a  deed  to  him  for  $2,700,  and 
three  days  afterward  a  deed  from  Kriz  for 
$2,700  to  the  guardian's  wife,  sufficient  to 
have  aroused  the  inquiries  and  suspicions  of 
any  prudent  man,  and  these  inquiries,  if  pur- 
sued with  any  diligence  whatever,  would  have 
probably  revealed  the  fact  that  Eriz  never 
paid  anything  for  this  real  estate;  that  the 
entire  proceeding  instituted  and  carried  on 
by  this  guardian  was  for  the  purpose  of  de- 
priving his  wards  of  the  title  to  their  prop- 
erty and  vesting  it  in  his  wife.  We  are  not 
deciding  that  where  a  guardian's  sale  is  ab- 
solutely void  that  any  one  can  be  protected 
as  an  innocent  purchaser  for  value  of  the  real 
estate  sold;  but  what  we  do  say  is  that,  if 
these  defendants  in  error  are  to  suffer  a  loss, 
it  is  the  result  of  their  own  negligence.  There 
was  enough  upon  the  face  of  this  record  to 
have  deterred  any  prudent  man  from  invest- 
ing his  money  in  this  property." 

So,  the  purchaser  of  property  with  notice 
that  a  guardian  had  wrongfully  acquired  it 
from  himself  as  a  trustee,  £oing  through  the 
form  of  proceeding  and  forging  the  bond, 
takes  it  subject  to  the  same  equities  to  which 
it  was  subject  when  it  was  in  the  guardian's 
hands.  Blake  v.  Blake,  260  111.  70,  102  N.  £. 
1007. 

A  bank  which  bought  the  land  of  a  minor 
from  his  guardian,  who  had  purchased  the 
same  at  a  sale  thereof  under  a  decree  of  the 
probate  court,  which  disclosed  the  nature  of 
the  guardian's  title,  has  been  held  to  have 
constructive  notice  of  the  infirmities  of  his 
title  based  on  the  fact  that  the  sale  was  pro- 
cured by  him  as  guardian,  that  he  purchased 
the  land  at  the  sale,  and  that  the  ward  had 
a  right  to  avoid  the  same.  Wetumpka  Bank 
V.  Walkley,  169  Ala.  648,  53  So.  830. 

A  purchaser  of  lands  takes  them  with  con- 
structive notice  of  whatever  appears  in  the 
conveyances  which  constitute  his  chain  of 
title,  and  if  sufficient  appears  therein  to  put 
a  prudent  man  on  inquiry,  which  would,  if 
prosecuted  with  ordinary  diligence,  lead  to 
actual  notice  of  a  right  or  title  in  conflict 
with  that  he  is  about  to  purchase,  and  he  fails 
to  make  such  inquiry,  the  law  will  charge 
him  with  the  actual  notice  he  would  have  re- 
ceived if  he  had  made  it.  That  rule  was  ap- 
plied in  Burton  v.  Compton  (Okla.)  150  Pac. 
1080,  to  a  purchaser  of  property  from  the 
wife  of  a  (guardian  who  had  sold  his  ward's 
property  to  her. 
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Where  the  purchaser  at  a  sale  of  the  prop- 
erty of  a  minor  knew  that  he  wae  purchasing 
from  a  special  guardian,  he  was  presumed,  to 
have  had  knowledge  of  any  defect  in  the 
proceedings.  In  re  Ax  tell,  05  Mich.  244,  64 
N.  W.  889;  In  re  Flynn,  171  Mich.  136,  137 
X.  W.  113. 

However,  it  has  been  held  that  where  a 
guardian  who  has  received  his  appointment 
from  a  court  of  superior  jurisdiction,  having 
authority  to  make  such  appointments  and  ju- 
risdiction of  guardians'  petitions  to  sell 
landsy  but  without  jurisdiction  to  make  the 
particular  appointment,  sells  lands  of  his 
ward,  under  an  order  of  the  courts  to  one  who 
purchases  and  pays  for  the  land,  relying  in 
good  faith  on  the  order,  the  purchaser  will  be 
protected  in  the  title  so  acquired,  if  the 
guardian  applies  the  proceeds  properly. 
Dequindre  v.  Williams,  31  Ind.  444;  Decker 
V.  Fessler,  146  Ind.  16,  44  N.  £.  657. 

In  Scott  V.  Abraham  (Okla.)  159  Pac. 
270,  it  was  held  that  however  strongly 
the  doctrine  of  caveat  emptor  might  be  ap- 
plied to  a  guardian's  sale,  it  did  not  extend 
to  charging  the  purchaser,  regardless  of  his 
participation  therein,  with  the  results  of 
fraud  in  obtaining  the  judgment  on  which  the 
sale  waa  based. 


same  or  adverse  sides,  in  the  discretion  of 
the  court.  It  is  held  that  the  Code  section 
is  limited  in  its  effect  by  the  constitutional 
provision,  and  that  the  property  owner  cannot 
be  required  to  pay  the  coats  of  the  con- 
demning party  on  appeal  by  the  latter. 
[See  note  at  end  of  this  case.] 
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ZSmiaent   Domain   —   Costs   on   Appeal 
—  Idaliility  of  I^andonv'ner. 

In  view  of  Const,  art.  1,  §  14,  providing 
"that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation," the  owner  whose  property  is 
sought  to  be  taken  cannot  be  required  to  pay 
any  portion  of  his  reasonable  costs  necessarily 
incidental  to  the  trial  of  the  issues  on  his 
part,  or  any  part  of  the  costs  of  the  con- 
demning party,  since  to  require  him  to  do  bo 
would  reduce  the  just  compensation  awarded 
by  the  jury. 

[See  note  at  end  of  this  case.] 

Same* 

Const,  art.  1,  §  14,  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Code 
Civ.  Proc.  {  1265,  applying  specially  to  emi-  * 
nent  domain  proceedings,  provides  that  costs 
may  be  allowed  or  not,  and,  if  allowed,  may 
be  apportioned   between   the  parties  on  the 


The  discretion  of  the  court  to  assess  costs 
in  eminent  domain  proceedings  gpranted  by 
Code  Civ.  Proc.  %  1255,  and  the  provision  of 
section  1027  ^hat  the  prevailing  party  on 
appeal  shall  be  entitled  to  his  costs  in  the 
absence  of  modification  of  the  judgment,  is 
not  limited,  in  condemnation  proceedings 
where  the  appeal  is  by  the  property  owner 
and  he  is  totally  unsuccessful,  by  Const,  art. 
1,  §  14,  requiring  just  compensation  for  the 
taking  of  private  property  for  public  use,  so 
that  costs  of  the  condemning  party  on  appeal 
by  the  property  owner  may  be  assessed  against 
the  owner. 

[See  note  at  end  of  this  case.]  \ 

Appeal  and  Xhrror  —  Judgement  on  Ap- 
peal —  Modification. 

Where  the  judgment  of  the  supreme  court 
is  not  objected  to  or  modified  within  80  days 
after  its  rendition,  it  becomes  absolutely  final, 
and  cannot  thereafter  be  modified. 
Beeall  of  Bemittltnr. 

The  supreme  court  may  at  any  time  recall 
a  remittitur  which  through  mistake  of  the 
clerk  incorrectly  states  the  judgment  ren- 
dered. 

Appeal  from  Superior  Court,  Alameda 
county:  Waste,  Judge. 

Eminent  domain  proceeding.  City  of  Oak- 
land, plaintiff,  and  Pacific  Coast  Lumber  ft 
Mill  Company,  defendant.  Judgment  for 
plaintiff  affirmed  by  Supreme  Court.  Motion 
by  appellant  to  recall  remittitur.  The  facts 
are  stated  in  the  opinion.    Motion  ditnied. 

W.  H.  B,  Hart  and  Snook  d  Church  for 
appellant. 

Ben  F.  Woolner,  Paul  C.  Hforf,  Charles  A. 
Beardsley  and  John  J,  Earle  for  respondent. 

[333]  Ancellotti,  C.  J.— This  was  an' 
action  in  eminent  domain.  The  jury's  award 
of  damages  was  not  acceptable  to  defendant, 
which  appealed  from  the  judgment  of  the  su- 
perior court,  and  the  order  denying  its  motion 
for  a  new  trial.  On  December  6,  1915,  the 
judgment  and  order  were  affirmed  by  this 
court.  The  judgment  by  this  court  gave  no 
direction  as  to  costs.  In  the  remittitwr  is- 
sued by  the  clerk  of  this  court  on  January  6, 
1916,  there  was  inserted,  as  is  done  where 
there  is  no  reversal  or  modification  by  this 
court  of  the  judgment  or  order  appealed  from, 
and  there  is  no  direction  by  this  court  to  the 
contrary,  the  words  "respondent  to  recover 
costs  of  appeal."  We  have  here  a  motion  ^or 
an  order  recalling  this  remittitur^  striking 
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therefrom  the  words  "respondent  to  recover 
oosta  of  appeal/'  and  inserting  in  lieu  there- 
of a  direction  that  the  appellant  have  and  re- 
cover its  costs  on  appeal.  The  ground  of  the 
motion  is  substantially  that  the  provision  as 
to  costs,  inserted  by  the  clerk  without  any 
special  express  direction  by  the  court,  is  ia 
violation  of  the  constitution  of  the  state,  par- 
ticularly of  section  14  of  article  I  thereof,  and 
in  contravention  of  the  laws  of  the  state  of 
California.  This  claim  is  based  on  the  fact 
that  the  action  is  one  for  the  condemnation 
of  private  property  of  appellant  for  public 
use,  on  account  of  which  it  is  urged  that  ap- 
pellant is  entitled  as  a  matter  of  right  to  its 
costs  on  appeal,  notwithstanding  that  such 
appeal  was  held  to  be  without  merit. 

It  is  settled  law  in  this  state  that,  in  view 
of  the  provision  of  section  14  of  article  I  of 
our  constitution  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation  having  first  been  made 
to,  or  paid  into  court  [334]  for,  the  owner," 
the  owner  whose  property  is  thus  sought  to 
be  taken  cannot  be  required  to  pay  any 
portion  of  his  reasonable  costs  necessarily 
incidental  to  the  trial  of  the  issuos  on  his 
part,  or  any  part  of  the  oosts  of  the  plaintiff, 
for  to  require  him  to  do  this  would  reduce  the 
just  compensation  awarded  by  the  jury  by 
a  sum  equal  to  that  paid  by  him  for  such 
costs.  This  was  held  to  be  the  rule  as  to  the 
<!osts  in  the  superior  court  in  the  case  of  San 
Francisco  v.  Collins,  98  Cal.  269,  33  Pac.  58, 
where  the  trial  court,  following  the  provisions 
of  section  1255  of  the  Code  of  Civil  Procedure,  ^ 
had  apportioned  such  costs  between  the 
parties  on  adverse  sides.  Said  section  1255, 
specially  applicable  to  actions  in  eminent  do- 
main, provided  as  it  still  provides,  that  "costs 
may  be  allowed  or  not,  and  if  allowed,  may  be 
apportioned  between  the  parties  on  the  same 
or  adverse  sides,  in  the  discretion  of  the 
court."  It  was  held  that  this  section  was 
limited  in  its  effect  by  the  provision  of  section 
14  of  article  I  of  the  constitution,  herein- 
before set  forth,  and  the  order  of  the  superior 
court  was  reversed.  It  is  not  questioned  that 
this  ruling  was  in  accord  with  the  decisions 
in  other  states,  and  its  correctness  has  never 
been  doubted.  In  San  Joaquin,  etc.  River,  etc. 
Co.  V.  Stevinson,  165  Cal.  540,  132  Pac.  1021, 
it  was  held  that  on  a  successful  appeal  by  the 
party  seeking  to  condemn,  the  judgment  in 
favor  of  the  owner  being  reversed,  the  consti- 
tutional provision  precluded  the  recovery  by 
the  party  seeking  to  condemn  of  its  costs  of 
appeal.  This  ruling  was  in  accord  with  the 
overwhelming  weight  of  authority  in  other 
jurisdictions,  and  we  see  no  reason  to  doubt 
its  correctness.  But  it  does  not  determine  the 
question  presented  on  this  motion,  viz.,  wheth- 
er on  an  appeal  by  the  oioner  to  an  appellate 
court,  which  is  entirely  unsuccessful,  the  costs 


of  the  appeal  may  be  imposed  on  the  owner, 
in  view  of  the  constitutional  provision  re- 
ferred to.  This  precise  question  has  never 
been  determined  by  this  court,  as  we  read  the 
opinions. 

Section  1027  of  the  Code  of  Civil  Procedure, 
one  of  the  general  provisions  of  our  law  rela- 
tive to  costs,  provides  that  "the  prevailing 
party  on  appeal  shall  be  entitled  to  his  costs 
excepting  when  judgment  is  modified,  and  in 
that  event  the  matter  of  costs  is  within  the 
discretion  of  the  appellate  court.'*  This  pro- 
vision is  applicable  to  all  appeals,  except  in 
so  far  as  it  may  be  inconsistent  with  other 
provisions  of  our  law  applicable  to  certain 
proceedings,  and  except  also  as  it  may 
[335]  be  limited  in  its  application  to  proceed- 
ings in  eminent  domain  by  the  constitutional 
provision  already  referred  to.  We  have  al- 
ready quoted  section  1255  of  the  Code  of 
Civil  Procedure,  specially  applicable  to  such 
proceedings,  the  effect  of  which  it  may  be  con- 
ceded, in  view  of  decision  in  San  Diego  Land, 
etc.  Co.  V.  Neale,  88  Cal.  60,  67,  11  L.R.A. 
604,  26  Pac.  977,  is  to  authorize  an  appellate 
court,  in  its  discretion,  to  require  the  con- 
demning party,  on  an  unsuccessful  appeal  by 
the  land  owner,  to  pay  the  costs  of  the  ap- 
peal. In  that  case  the  court  said:  "What- 
ever may  be  the  constitutional  rights  of  the 
parties,  we  think,  in  this  case,  under  section 
1266,  that  it  will  be  a  proper  exercise  of  dis- 
cretion to  require  the  company  to  pay  costs," 
and  it  was  accordingly  ordered,  in  affirming 
the  order  appealed  from,  that  the  court  below 
tax  the  costs  of  the  appeal  against  the  con- 
<iemning  party.  There  may  be  some  ground 
to  doubt  whether  section  1255  of  the  Code  of 
Civil  Procedure,  was  intended  to  apply  to 
costs  other  than  those  incurred  in  the  trial 
court.  This  question  does  not  appear  to  have 
been  discussed  in  the  case  last  cited.  We  as- 
sume, however,  in  view  of  the  decision  in  that 
case,  that  it  does  authorize  such  action  as  was 
had  therein.  But  in  the  absence  of  any  direc- 
tion by  the  appellate  court  as  to  costs,  in 
the  absence  of  any  exercise  of  its  discretion- 
ary power  to  make  a  special  provision  as  to 
costs,  it  is  plain  that  the  general  rule  enunci- 
ated in  flection  1027  of  the  Code  of  Civil  Pro- 
cedure, that  the  prevailing  party  on  appeal 
shall  be  entitled  to  his  costs  excepting  when 
judgment  is  modified,  obtains,  in  so  far  as 
it  is  not  limited  by  the  constitutional  pro- 
vision relied  on. 

We  have,  then,  a  statute  purporting  to  al- 
low the  party  seeking  condemnation  his  costs 
on  appeal,  if  such  party  prevails  on  the  ap- 
peal and  the  judgment  is  not  modified,  and 
the  appellate  court  makes  no  special  direction 

'  as  to  costs.  Is  til  is  violative  of  the  constitu- 
tional provision  in  a  case  like  the  one  befor* 
us,  a  case  where  the  oHner  appeals  and  his 

.  appeal  is  entirely  unsuccessful  7 
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In  his  work  on  Emineat  Bamaia  (8d  ed. 
sec  812),  Mr.  Lewis  states  the  rule  adopted 
by  the  overwhebning  weight  of  authority  as 
to  the  effect  of  such  a  constitutional  provi- 
sion in  this  regard,  as  follows:  "When  the 
compensation  has  once  been  ascertained  by  a 
competent  tribunal,  at  the  expense  of  the  con- 
demning party,  the  law  has  done  all  for  the 
owner  [336]  which  the  constitution  requires. 
If  the  owner  is  given  a  right  of  appeal  or 
review,  it  may  be  upon  such  terms  as  to  costs 
as  the  legislature  may  deem  just.  But  if  the 
statute  gives  the  condemning  party  a  right 


tinuation  of  the  proeeedings  instituted 
[337]  by  him  to  ascertain  the  compensation 
payable  to  land  owners  and  to  acquite  their 
land  against  their  will.  Most  of  the  cases 
cited  by  learned  counsel  for  appellant  refer 
to  appeals  by  the  condemning  party,  and  are 
therefore  not  in  point  here.  This  is  true  of 
our  own  case  of  San  Joaquin,  etc.  Canal,  etc. 
Co.  V.  Stevinson,  165  Cal.  540,  132  Pac.  1021, 
particularly  relied  on  by  them.  The  appeal 
there  was  by  the  condemning  party,  and  the 
decision  was  strictly  in  accord  with  the  rule 
as  enunciated  in  Lewis  on  Eminent  Domain. 


of  appeal,  it  cannot  cast  the  costs  upon  the    .  In  San  Diego  Land,  etc.  Co.  v.  Neale,  88  Cal. 


owner  if  the  assessment  is  reduced."  Again, 
he  says:  "Where  the  owner  is  dissatisfied 
with  the  amount  of  damages  awarded  him  in 
the  first  instance,  and  takes  an  appeal  or 
other  proceeding  to  have  a  re-assessment  of 
the  dajaages,  it  is  uaual  to  provide  that  he 
shall  pay  the  costs  of  the  appeal  if  he  fails 
to  secure  an  increase  of  damages,  and  such 
provisions  are  prop^  and  valid"  (sec.  815), 
and  as  to  this  we  find  no  case  in  which  the 
contrary  is  actually  decided.  Directly  in 
point  on  this  proposition  are  Kitsap  County 
V.  Melker,  52  Wash.  40,  100  P'ac.  150;  State  v. 
District  Ct.  87  Minn.  268,  91  N.  W.  1111; 
Washburn  v.  Milwaukee,  etc.  R.  Co.  59  Wis. 
364,  18  N.  W.  328,  and  Vice  v.  Eden,  113  Ky. 
255,  68  S.  W.  125.  What  Mr.  Lewis  says  in 
section  815  was  approvingly  quoted  in  Los 
Angeles,  etc.  R.  Co.  v.  Rumpp,  104  Cal.  20, 
37  Pac.  859,  in  reply  to  the  claim  that  a 
portion  of  section  1254  of  the  Code  of  Civil 
Procedure,  was  in  violation  of  the  constitu- 
tional provision  relied  on.  It  was  provided 
in  said  section  that  "in  all  cases  where  a  new 
trial  has  been  granted  upon  the  application 
of  the  defendant,  and  he  has  failed  upon  such 
trial  to  obtain  greater  compensation  than  was 
allowed  him  upon  the  first  trial,  the  costs  of 
such  new  trial  shall  be  taxed  against  him.'* 
It  was  held  that  the  provision  was  valid. 
This  decision  is,  in  principle,  directly  in 
point.  Where  the  appeal  is  by  the  party  seek- 
ing to  condemn  an  entirely  dlflerent  situation 
is  presented,  as  to  which  there  is  some  con- 
flict  in  the  authorities,  but  the  great  weight 
of  authority  sustains  the  view  expressed  in 
Lewis  on  Eminent  Domain  (3d  ed.  sec.  815), 
to  the  efi'ect  that  such  a  constitutional  pro- 
vision precludes  the  imposition  of  costs  of 
appeal  in  such  a  case  upon  the  land  owner, 
whatever  the  outcome  of  the  appeal.  This  is 
on  the  theory  that  no  act  of  the  land  owner, 
who  is  presumptively  entitled  to  the  amount 
of  the  first  award,  forces  the  condemning 
party  to  appeal,  that  if  he  chooses  to  do  so 
his  appeal  becomes  merely  another  step  in 
the  process  of  ascertaining  the  just  compensa- 
tion,  and    that   an  appeal  by  him  is  a  Con- 


50,  11  L.R.A.  604,  25  Pac.  977,  the  constitu- 
tional question  was  not  decided,  the  decision 
being  based  entirely  on  section  1255  of  the 
Code  of  Civil  Procedure.  We  repeat  that  we 
find  no  case  in  which  it  is  decided  that  a  re- 
covery by  the  condemning  party  of  his  costs 
on  an  unsuccessful  appeal  by  the  landowner, 
where  such  recovery  is  authorized  by  statute, 
is  precluded  by  such  a  constitutional  pro* 
vision.  We  are  satisfied  that  it  must  be  held 
that  the  contrary  was  practically  decided  by 
this  court  in  Los  Angeles,  etc.  R.  Co.  v. 
Rumpp,  104  Cal.  20,  37  Pac.  859.  We  are 
further  satisfied  that  the  rule  in  this  regard 
is  correctly  stated  in  the  quotation  from 
Lewis  on  Eminent  Domain  contained  in  the 
opinion  in  that  case. 

In  view  of  what  we  have  said  it  is  apparent 
that  the  provision  in  the  remittititr  **respond- 
ent  to  recover  costs  of  appeal,"  was  in  accord 
with  the  law,  which  gave  to  the  respondent 
its  costs. 

It  is  suggested  that  if  we  conclude  that  the 
claim  of  appellant  on  the  matter  we  have  dis- 
cussed is  untenable,  we  shall  nevertheless 
award  costs  of  appeal  to  it  in  the  exercise  of 
the  discretionary  power  conferred  on  the 
court  by  section  1255  of  the  Code  of  Civil 
Procedure.  This,  however,  we  now  have  no 
power  to  do.  The  decision  on  the  appeal  was 
filed  december  6,  1915,  and  became  absolutely 
final  and  beyond  our  control  thirty  days 
thereafter,  some  weeks  prior  to  the  filing  of 
the  notice  of  motion  herein.  To  now  attempt 
to  make  any  such  provision  would  be  to  at- 
tempt to  modify  the  judgment  actually  given 
on  December  6,  1915.  We  have  the  power  at 
any  time  to  recall  a  remittitur  that,  through 
mistake,  etc.,  of  the  clerk,  does  not  correctly 
state  the  judgment  actually  rendered  by  the 
court,  but  we  have  no  power  after  our  judg- 
ment becomes  final,  to  change  or  modify  the 
judgment  actually  given. 

[338]  The  motion  of  appellant  that  the 
remittitur  be  recalled  is  denied. 

Shaw,  Sloss,  Melvin,  Henshaw,  and  lAwlor, 
JJ.,  concurred. 
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NOTE. 

Liability  of  landowner  for  Costs  on 
Appeal  In  Eminent  Domain  Proeeed- 
Ing. 

This  note  reviews  the  recent  cases  discuss- 
ing the  liability  of  a  landowner  for  the  coats 
on  an  appeal  in  an  eminent  domain  proceed- 
ing. The  earlier  cases  are  collated  in  the 
note  to  Peoria,  etc.  'Traction  Co.  v.  Zana, 
Ann.  Gas.  1912C  532. 

The  general  rule  is  that  where  the  con- 
demnor in  eminent  domain  proceedings  takes 
an  appeal,  the  landowner  is  not  liable  for 
costs  even  though  the  condemnor  may  be  suc- 
cessful in  his  appeal.  In  re  Benael,  230  Fed. 
932;  San  Joaquin,  etc.  Canal,  etc.  Co.  v. 
Stevinson,  166  Cal.  640,  132  Pac.  1021; 
RawBon  Works  Lumber  Co.  v.  Richardson,  26 
Idaho  37.  141  Pac.  74;  Mountrail  County  v. 
Wilson,  27  N.  D.  277,  146  N.  W.  631;  Oregon 
River,  etc.  Co.  v.  Taffe,  67  Ore.  102,  134  Pac. 
1024,  135  Pac.  332,  615;  Baltimore,  etc.  R. 
Co.  V.  Brown,  74  W.  Va.  149,  81  S.  E.  731. 
And  see  the  reported  case. 

Thus  in  the  reported  case  it  is  held  that 
where  the  party  seeking  to  condemn  appeals 
from  a  judgment  in  favor  of  the  owner,  and 
that  judgment  is  revised,  the  condemnor  can- 
not recover  the  costs  of  the  appeal,  because 
the  allowance  of  costs  would  diminish  the 
compensation  paid  and  violate  the  provision 
of  the  constitution  of  California  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  having 
first  been  made  to,  or  paid  into  the  court  for, 
the  owner." 

In  San  Joaquin,  etc.  Canal  etc.  Co.  v. 
Stevinson,  165  Cal.  640,  132  Pac.  1021,  the 
condemnor  appealed  against  a  nonsuit  grant- 
ed at  the  motion  of  the  landowner.  The 
judgment  of  the  lower  court  was  reversed. 
On  a  motion  to  strike  out  an  allowance  of 
costs  to  the  appellant  the  condemnor  con- 
ceded the  general  rule,  but  insisted  that  it 
was  applicable  only  to  cases  where  the 
amount  was  at  issue  and  not  where  the 
power  to  condemn  was  denied.  It  was  held 
that  the  general  rule  that  a  condemnor  on 
appeal  was  not  entitled  to  costs,  even  though 
successful,  extended  to  all  actions,  because  it 
was  based  on  a  constitutional  right  of  the 
landowner. 

In  Rawson-Works  Lumber  Co.  t.  Richard- 
son, 26  Idaho  37,  141  Pac.  74,  the  condemnor 
brought  a  proceeding  to  have  certain  timber 
lands  condemned.  On  the  trial,  the  jury 
awarded  an  amount  which  the  condemning 
corporation  considered  excessive  and  it  ap- 
pealed. The  judgment  in  the  lower  court  was 
reversed.  It  was  held  that  the  costs  of  the 
appeal  should  be  taxed  against  the  oon- 
demnor. 


In  Mountrail  County  ▼.  Wilson,  27  K.  D. 
277,  146  N.  W.  531,  the  landowner  secured  a 
judgment  of  dismissal,  and  tlie  condemnor  ap- 
pealed, the  judgment  being  reversed.  It  wsm 
held  that  under  the  section  of  the  constitu- 
tion, requiring  full  compensation  to  be  first 
paid  to  the  owner  before  taking  property  for 
public  use  by  condemnation,  the  costs  of  ap- 
peal as  well  as  those  of  the  trial  below  were 
but  a  necessary  part  of  the  ascertainment  of 
the  amount  of  damages  to  be  paid  for  the 
property  taken,  and  the  costs  were  awarded 
against  the  county.  See  also  Oregon  River, 
etc.  Co.  v.  Taffe  67  Ore.  102,  134  Pac.  1024, 
135  Pac.  332,  515. 

In  West  Virginia  there  is  a  statute  which 
provides  that  when  the  condemnor  fails  to 
state  in  his  petition  the  amount  which  he  is 
willing  to  pay  the  landowner,  or  states  an 
amount  which  is  less  than  that  awarded  at 
the  trial,  he  is  not  entitled  to  costs  on  appeal 
even  though  successful  (Code  of  1913,  Sec- 
tion 24,  ch.  427).  See  Baltimore,  etc.  R.  Co. 
V.  Brown,  74  W.  Va.  149,  81  S.  E.  731; 
Baltimore,  etc.  R.  Co.  v.  Bonafield,  90  S.  E. 
868. 

But  in  the  case  of  In  re  Bensel,  230  Fed. 
932,  it  was  held  that  where  the  condemnor 
succeeds  on  an  appeal  in  reversing  a  judg- 
ment in  favor  of  the  landowner,  the  latter  is 
liable  for  the  costs  of  appeal. 

Where  a  landowner  appeals  successfully 
in  an  eminent  domain  proceeding,  he  is  not 
liable  for  costs  of  the  appeal.  McCaskey  v. 
Ft.  Dodge,  etc.  R.  Co.  154  la.  652,  135  N.  W. 
6;  Music  v.  Big  Sandy,  etc.  R.  Co.  163  Ky. 
628,  Ann.  Cas.  1916E  689,  174  S.  W.  44; 
Durham  v.  Davis,  171  N.  C.  305,  88  S.  £. 
438. 

In  Iowa  it  is  provided  by  statute  that  the 
condemning  party  "shall  pay  all  the  costs 
of  the  assessments  made  by  the  commission- 
ers and  those  occasioned  by  the  appeal,  in- 
cluding reasonable  attorney's  fees  to  be  taxed 
by  the  court,  unless  on  the  trial  thereof  the 
same  or  a  less  amount  of  damages  is  award- 
ed than  was  allowed  by  the  commissioners." 
(Code  1897,  §  2007.)  Under  that  statute  it 
has  been  held  that  where  a  landowner  ap- 
peals from  the  commissioners*  award,  and, 
as  a  result  of  the  appeal,  obtains  larger  dam- 
ages than  were  awarded  at  first,  the  condem- 
nor must  pay  the  costs  of  the  appeal  and  rea- 
sonable attorney's  fees.  McCaskey  t.  Ft. 
Dodge,  etc.  R.  Co.  154  la.  652,  135  N.  W.  6. 
See  also  Globe  Machinery,  etc.  Co.  ▼.  Des 
Moines,  156  la.  267,  136  N.  W.  518. 

In  Kentucky  there  is  a  statute  providinfr 
that  when  a  railroad  company  seeks  to  con- 
demn land,  and  either  party  appeals  from  the 
county  court,  the  company  on  the  payment  of 
the  damages  assessed  and  all  costs  may  take 
possession  of  the  land.    It  has  been  held  that 
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wheD  an  appeal  U  taken  and  the  landowner  is 
aaecessful  the  condemnor  must  pay  the  costs 
of  the  appeaL  Music  y.  Big  Sandj^  etc.  R. 
Co.  163  Ky.  628,  147  S.  W.  44. 

In  Durham  v.  Davis,  171  N.  C.  305,  Ann. 
Cu.  1916E  689,  88  S.  £.  433,  the  plaintiff 
institnted  proceedings  against  the  defendant 
to  have  certain  lands  condemned  for  the  pur- 
pose of  widening  streets.  Commissioners  were 
appointed  and  an  appraisement  of  the  land 
valued  it  at  $2,700.  The  plaintiff  and  defend- 
ant both  appealed  and  a  trial  was  held  in 
the  superior  court  where  the  damages  award- 
ed were  $2,000.  It  was  held  that  the  defend- 
ant was  entitled  to  costs  since  substantial 
damages  were  awarded  even  though  the 
amount  was  leas  than  that  awarded  by  the 
commiasioners. 

When  the  landowner  appeals  in  a  condem- 
nation proceeding  and  is  unsuccessful,  he  is 
liable  for  costs.  Redmond  v.  Perrigo,  84 
Wash.  407,  146  Pao.  638,  wherein  it  was  held 
that  where  a  landowner  appeab  from  a  judg- 
ment of  the  oourt  awarding  damages,  and 
the  judgment  was  sustained,  he  was  liable 
for  the  costs  of  the  appeal.  And  see  the  re- 
ported case. 

In  North  Ocurolina  a  statute  (Revised  Code 
§  2589)  provides  as  follows:  ''In  any  case 
where  the  benefits  to  the  land  caused  by  the 
erection  of  the  railroad,  street  railway,  tele- 
phone^ telegraph,  water  supply,  bridge,  or 
<electric  power  or  lighting  plant  are  ascer- 
tained to  eoLoeed  the  damages  to  the  land, 
then  the  said  cMnpany  shall  pay  the  costs  of 
the  proceedings,  except  as  provided  in  section 
1269."  Section  1269  provides  that  the  court 
may  adjudge  the  costs  in  condemnation  as  it 
may  appear  equitable  and  just.  Under  the 
foregoing  provision  it  has  been  held  that  the 
court  may  award  costs  against  the  landowner 
if  he  appeals  and  is  not  successfuL  See  Madi- 
son County  Ry.  Co.  ▼.  Gahagon^  161  N.  G. 
190,  76  S.  £.  606. 
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Sttpulatioiis  •»  flettiiiK  Aside  •»  Aet  of 
One  of  Two  Attorneys. 

Where  the  only  resident  attorney  and  at- 
torney of  record  in  a  lawsuit  signs  and  con- 


sents to  the  filing  of  a  stipulation  advancing 
the  caiise  upon  the  calendar  of  the  supreme 
court  and  setting  it  for  hearing  upon  a  day 
certain,  such  stipulation  will  not  be  set  aside 
upon  an  affidavit  by  him  merely  to  the  effect 
that  ''he  believes"  he  had  no  authority  to  sign 
the  same,  and  that  "he  is  informed"  hie  non- 
resident associate  counsel  would  be  engaged 
and  unable  to  prepare  the  brief,  when  the 
facts  as  to  authority  and  engagements  are 
clearly  matters  of  positive  knowledge  to  his 
client,  and  such  nonresident  counsel,  and 
these  persons  themselves  furnish  no  proof  or 
affidavits  whatever  ol  the  facts  allied,  and 
when  the  court  is  satisfied  that  counsel  had 
abundant  time  for  preparation. 

Attorneys  —  Right  of  Nonresident 
Counsel  to  Appear. 

Nonresident  counsel  are  not  permitted  to 
practice  in  the  courts  of  North  Dakota  as  a 
matter  of  right,  but  as  a  matter  of  permis- 
sion and  privilege  merely. 

Banks  —  State  Supervision  ^»  Ordering 
Removal  of  Objeetlonalile  Seonri- 
ties. 

It  is  the  duty  of  a  state  banking  board  to 
require  a  bank  to  remove  objectionable  secu- 
rities where,  in  its  opinion,  the  safety  of  the 
depositors  requires  it. 

State  Banking  Board  —  Personal  Lia- 
bility of  Members. 

Where  such  board  takes  such  an  action  and 
is  justified  by  the  facts  in  doing  so,  the  mo- 
tives of  its  members  are  immaterial,  since  no 
liability  can  be  based  upon  the  performance 
of  a  clear  and  positive  public  and  official  duty. 

Review  of  Order  of  Board. 

If  a  banker  feels  aggrieved  at  the  action  oi 
the  state  banking  board  in  requiring  him  to 
remove  objectionable  securities,  he  should  ap- 
ply to  the  courts  to  have  such  order  set  aside 
under  the  provisions  of  paragraph  3,  §  5146. 
Comp.  Laws  1913.  Unless  this  is  done,  such 
order  will  remain  in  force  and  be  effective. 

Conspiracy  ^  Acts  Lawfnl  if  Bone  by 
Individual. 

Except  where  the  members  engaged  make 
what  would  otherwise  be  a  lawful  and  inno- 
cent act  a  nuisance  and  harmful,  what  one 
may  do  singly  a  number  may  do  together. 
The  mere  fact  that  a  number  of  persons  join 
together  in  making  a  purchase  of  banking 
stock  upon  terms  and  conditions  which  would 
have  been  perfectly  lawful  for  one  to  do  by 
himself  does  not  render  such  transaction  un- 
lawful. 

[5  Ann.  Cas.  373;  Ann.  Cas.  10146  1193.] 

Gist  of  Civil  Action  for  Conspiracy. 

The  gist  of  the  action  of  conspiracy  is  dam* 
age,  and  whefe  no  damage  is  proved  the  ac- 
tion cannot  be  maintained. 

[See  note  at  end  of  this  case.] 
Banks  —  State   Supervision  ^»  Order- 

ing  Removal  of  Objectionable  Seon- 

rities. 

An  order  of  the  state  banking  board  requir- 
ing the  Savinofs  Deposit  Bank,  of  Minot,  to 
remove  objectionable  securities,  and  closing 
the  bank  on  account  of  the  failure  so  to  do, 
held  to  have  been  lawful  and  valid. 
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Sale  of  Assets  of  Bank  •>•  Tralisaotioa 
Sustained. 

The  purchase  of  the  controlling  stock  in  the 
said  bank  by  certain  of  the  defendants  after 
it  has  been  closed  held  to  have  been  a  valid 
and  legal  transaction. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ward  county: 
Kneeshaw,  Judge. 

Action  by  Grant  S.  Youmans,  plaintiff, 
against  Louis  B.  Hanna  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affi&med. 

[481]  This  is  an  appeal  from  a  judgment 
of  the  district  court  of  Ward  county  which 
was  rendered  for  the  defendants  on  a  di- 
rected verdict. 

The  amended  complaint  was  as  follows: 
The  plaintiff,  appellant  herein,  in  his  com- 
plaint in  this  action,  asserts  and  states  with 
other  facts  that: 

1.  Heretofore  and  during  the  year  1909, 
the  plaintiff.  Grant  S.  Youmans,  organized 
and  established  the  Savings  Deposit  Bank  of 
Minot,  North  Dakota.  Tlie  said  bank  was 
incorporated  under  the  laws  of  North  Dakota 
with'  a  capital  stock  of  $35,000,  all  of  which 
was  paid  [482]  for  and  owned  by  the  plain- 
tiff, with  the  exception  of  twenty  shares,  ten 
shares  of  which  were  issued  to  George  A. 
McGee.  License  and  lawful  authority  to  oper- 
ate as  a  bank  was  duly  issued  to  said  Savings 
Deposit  Bank  by  the  state  of  North  Dakota 
in  the  year  1909,  and  the  plaintiff  as  the 
owner  of  the  majority  stock  and  executive 
officer  of  said  bank  operated  it  as  a  going 
concern  continuously  from  the  date  of  its 
organization  up  to  and  until  the  said  bank 
was  closed  by  the  defendants,  and  the  owner- 
ship of  the  three  hundred  thirty  shares  of 
stock  of  said  bank  were  taken  from  the  plain*- 
tiff  in  the  month  of  October,  1913,  in  the 
manner  and  by  the  scheme,  device,  and  con- 
spiracy hereinafter  more  specifically  set  forth. 

2.  In  the  year  1913,  when  the  events  de- 
scribed herein  took  place,  the  defendant  L. 
B.  Hanna  was  governor,  the  defendant  Thomas 
Hall  was  secretary  of  state,  the  defendant 
Andrew  Miller  was  attorney  general,  and  the 
defendant  S.  G.  Severtson  was  chief  examiner 
of  banks,  all  of  the  state  of  North  Dakota, 
and  by  virtue  of  their  said  relpective  offices 
the  defendants  Hanna,  Hall,  and  Miller  con- 
stituted the  state  banking  board  of  that  state, 
and  the  defendant  Severtson  was  secretary  of 
said  board. 

3.  During  this  period,  and  when  the  con- 
spiracy to  ruin  plaintiff  and  take  said  Savings 
Deposit  Bank  away  from  him  was  made  aiid 
carried  out,  and  during  the  year  1913,  the 
defendant  Robert  £.  Barron  was  the  cashier, 


the  defendant  Henry  E.  Byorum  was  the  as- 
sistant cashier,  the  defendant  James  Johnson 
was  the  vice  president,  and  the  defendant  & 
J.  Rasmusson  was  the  general  utility  man, 
political  agent,  and  go-between  of  the  Second 
National  Bank  6f  Minot,  North  Dakota.  Dur- 
ing the  same  time  the  defendant  D.  C.  Green- 
leaf  was  the  agent  in  the  Commercial  Club 
of  Minot  of  the  political  machinery  of  the 
said  defendants  in  office,  and  the  agent  of  the 
large  employers  of  labor  in  said  Minot,  North 
Dakota.  Each  of  these  interests  were  at  that 
time  involved  in  the  labor  troubtss  in  which 
the  defendant  bankers  also  participated,  as 
parties  to  said  conspiracy. 

4.  At  the  time  of  the  assault  upon  the 
plaintiff  and  the  taking  of  his  bank  as  here- 
inafter more  specifically  set  forth,  the  de- 
fendant George  A.  McGee  was  plaintiff's  at- 
torney, and  the  plaintiff  bad  no  knowledge  of 
said  McGee's  perfidy  and  betrayal  until  after 
the  consummation  of  said  [483]  conspiracy 
in  which  said  McGee  also  participated,  as 
set  out  in  detail  herein. 

5.  The  defendants'  hostility  to  plaintiff  had 
inception  in  the  envy  and  greed  of  the  defend- 
ant bankers,  who  resented  plaintiff's  fairness 
and  generosity  in  paying  his  depositors  5 
per  cent  per  annum  interest  on  their  deposits, 
which  the  prevailing  rates  of  interest  at 
that  time  and  place  justified.  Ilie  envy  and 
hostility  on  the  part  o#  the  rival  bankers 
was  intensified  and  spread  to  ail  of  the  de- 
fendants in  summer  of  1912  on  aeconnt  of 
the  plaintiff's  sympathy  for  the  down-trodden 
toilers  who  were  attempting  to  protect  them- 
selves by  organization  into  labor  unions,  and 
on  account  of  his  efforts  in  b^alf  of  the 
right  of  free  speech,  in  both  of  which  regards 
plaintiff  encountered  then  and  there  the  de- 
termined and  bitter  opposition  of  the  defend- 
ants and  each  of  them  in  manner  and  form 
as  naritited  in  the  following  paragraph  of 
this  complaint. 

6.  In  the  spring  and  summer  of  1913  there 
were  many  unemployed  men  in  said  city  of 
Minot,  and  general  industrial  depression  as 
the  result  of  the  ruthless  manner  in  which 
the  producers  of  North  Dakota  had  been  ex- 
ploited by  transportation  companies  as  well 
as  by  monopolies  in  control  of  their  marketa 
and  market  places  and  of  the  prices  paid  for 
farm  products.  Certain  Urge  contractors 
and  employers  of  labor  in  said  city  of  Minot 
and  in  the  state  of  North  Dakota  generally 
sought  to  take  advantage  of  the  large  number 
of  unemployed  laborers  by  depressing  the 
wage  scale  and  by  heavier  exactions  upon 
their  laborers ;  and  to  meet  this  f urtlicr  and 
unwarranted  exploitation  and  oppression  ef- 
forts were  made  to  organize  these  oommon 
laborers  for  their  self -protection.  In  these 
efforts  meetings  were  held  upon  the  public 
streets  of  Minot  at  which  addresses  were  de- 
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liTered  and  arguments  made  urging  united 
effort  and  organization  on  the  part  of  all 
toiling  men.  These  addresses  and  arguments 
publicly  made,  and  the  impending  projected 
union  and  organization  of  the  laboring  men 
of  that  section,  aroused  and  stimulated  the 
fear  of  the  large  contractors  and  employers 
of  labor,  and  incurred  the  bitter  hostility  and 
opposition  to  the  effort  to  organize  the  work- 
ers on  the  part  of  those  defendants  and  others 
who  were  closely  allied  politically  and  finan- 
cially with  said  contractors  and  large  em- 
ploying concerns;  and  in  consequence  stern 
and  unlawful  methods  of  repression  were 
adopted  in  carrying  out  which  the  freedom 
of  speech  on  the  public  [484]  streets  was 
denied,  many  of  the  laboring  men  and  others 
sympathizing  with  them  were  arrested  and 
thrown  into  jail,  and  a  veritable  reign  of 
terror  was  inaugurated,  in  which  there  was 
much  suffering  and  many  starving  men.  Into 
these  labor  troubles  of  Minot  plaintiff  was  by 
the  resistless  demands  of  his  conscience  drawn, 
and  he  felt  impelled  to  help  feed  the  hungry 
and  release  the  imprisoned  to  the  extent  of 
his  abilities.  This  humanity  on  the  part  of 
the  plaintiff  incurred  the  enmity  and  malign 
nant  hatred  of  all  of  the  defendants,  whose 
greedy  instincts  had  been  aroused  and  stimu* 
lated  by  the  clash  with  labor,  and  who  looked 
upon  plaintiff,  a  man  of  means  and  a  banker,' 
a3  a  traitor  to  their  class  and  a  menace  to 
their  coveted  and  sustained  supremacy  in  the 
social  order. 

7.  In  consequence  of  the  ianvy,  enmity,  and 
greed  of  the  defendant  bankers  and  the  fear 
and  hatred  of  the  defendant  politicians  and 
office  holders,  occasioned  and  stimulated  as 
above  set  forth,  and  as  the  expression  thereof, 
the  said  defendants  in  October,  1913,  confed- 
erated and  conspired  together  and  with  each 
other  and  with  others  whose  names  are  to 
plaintiff  unknown,  for  the  purpose  of  wreck- 
in?  plaintiff's  said  bank  and  destroying  plain- 
tiff's reputation  and  influence  as  a  banker 
and  citizen ;  and  in  carrying  out  such  unlaw- 
ful purpose  and  conspiracy  the  defendants 
under  color  and  pretense  of  public  service 
and  by  the  perversion  and  abuse  of  official 
power  and  office,  but  without  authority  of 
law,  assaulted  and  took  actual  possession  of 
said  bank  and  its  business,  and  drove  plaintiff 
out  of  said  bank  and  business  into  obscurity, 
humiliation,  and  disgrace,  and  devested  plain- 
tiff without  right  or  cause  of  all  of  his  prop- 
erty and  his  reputation  as  a  banker. 

8.  The  assault  of  the  defendants  upon  the 
plaintiff  and  his  said  Savings  Deposit  Bank 
vas  made  on  or  about  the  18th  day  of  Octo- 
ber, 1913.  and  was  sustained  for  several  days 
and  until  plaintiff  was  driven  out  of  posses- 
sion of  said  bank  and  business,  which  at  the 
same  time  was  taken  and  held  as  their  own 
by  the  defendants  Barron,  Byorum,  Rasmus- 


sen,  Johnson,  and  McGee,  in  the  manner  and 
by  the  deceits,  frauds,  threats,  pretenses,  and 
proceedings  as  follows,  that  is  to  say:— 

On  Saturday,  October  18,  1913,  at  about 
2:30  in  the  afternoon  of  said  day,  the  defend- 
ant Severtson,  pretending  to  act  in  his  official 
capacity  as  chief  bank  examiner  of   North 
Dakota,  and  as  secretary  of  the  state  banking 
board,  but  in  truth  and  in  fact  acting  as  the 
agent  and  under  [48&]  the  directions  of  all 
of    the   defendants   as   conspirators   for   the 
ruin  of  the  plaintiff  and  tua  looting  of  his 
bank,  t^ushed  into  the  private  office  of  said 
bank,  and  peremptorily  demanded  to  examine 
the  loan  papers  and  securities  held  by  the 
bank.    Glancing  ov«r  a  bundle  of  these  loan 
papers  hurriedly,  he  peremptorily  and  arbi- 
trarily demanded  that  these  loans  to  the  ex- 
tent of  $20,000  should  be  taken  out  of  the 
bank  and  $20,000  in  cash  put  in  before  9 
o'clock  Monday  morning  following.     On  the 
following  day,  Sunday,  in  the  evening,  plain- 
tiff reported  to  said  Severtson,  who  was  at 
the  time  in  said  bank  and  still  pretending  to 
act  as  bank  examiner,  that  he,  the  plaintiff, 
had   good   prospects   of  raising  the  $20,000 
cash   demanded   on   the   following  morning, 
whereupon  the  said  Severtson  pre-emptorily 
and  arbitrarily  increased  his  demand  for  eadh 
from  $20,000  to  $48,000.     This  demand  was 
outrageously  unfair   and   unwarranted,   and 
was  made  by  said  Severtson  in  deliberate  bad 
faith,  and  was  accompanied  by  repeated  in- 
sinuations, in  which  all   of  the  defendants 
later  joined,  that  plaintiff  had  been  operating 
said  bank  in  an  unlawful  manner,  and  by 
divers  suggestions  that  plaintiff  had  in  some 
manner    incurred    severe    criminal    penalties 
on  account  of  said  loans,  and  by  covert  threats 
often  repeated  that  plaintiff  would  be  prose- 
cuted and  imprisoned  unless  these  so-called 
excessive    loans,    aggregating    some    $48,000, 
were  in  some  way  lifted  and  retired  as  assets 
of  said  bank.    These  insinuations  were  false, 
and  these  suggestions  were  fraudulent,  and 
were  well  known  to  be  false  and  fraudulent 
by  the  defendants  and  each  of  them  when  tUey 
were  made  by  them.    The  plaintiff  had  done 
nothing   unlawful,    and    there    was    nothing 
fraudulent  regarding  said  loans  or  any   of 
them.    They  had  been  examined  by  said  bank- 
ing department  and  permitted  to  be  carried 
as  assets  without  objection  for  a  period  cov- 
ered  by   several   former  examinations,     llie 
threats  made  by  the  said  Severtson  and  the 
other   defendants  to  prosecute  the  plaintiff 
were   made  to  weaken  and   intimidate   him 
into  a  realization  that  he  was  in  their  power 
and  that  they  could  and  would  take  from  him 
not  only  his  bank  and  his  reputation  as  a 
banker,  but  all  his  other  property  and  his 
personal  liberty  as  well  unless  he  at  once 
made  satisfactory  terms  with  them.     These 
threats  frightened  plaintiff  to  a  degree  that 
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rendered  him  incapable  of  succesBfully  resLst- 
ing  defendant's  demands  that  he  must  sur- 
render without  payment  to  the  defendant  Mc- 
Gee  a  note  which  the  said  McGee  had  given 
plaintiff  in  payment  for  ten  shares  of  the 
capital  stock  of  [486]  said  bank»  and  that 
he  should  turn  over  and  yield  all  of  his 
own  and  his  wife's  stock  in  said  bank,  being 
three  hundred  forty  shares  thereof,  to  the 
said  defendant  bankers,  and  give  to  them  a 
bonus  of  $6,000  in  addition. 

9.  On  the  following  Monday,  October  20, 
1913,  the  plaintiff  being  unable  to  put  the 
$48,000  of  additional  cash  capital  into  said 
(Savings  Deposit  Bank  to  satisfy  the  unlawful 
and  fraudulent  demands  of  the  defendant 
Severtson  pretending  to  act  as  chief  examiner 
of  North  Dakota,  the  said  Severtson  and  one 
of  his  deputies  took  actual  physical  posses- 
sion of  said  bank  and  kept  its  doors  closed, 
placing  a  sign  on  the  front  door  reading  as 
follows:  "Bank  closed;  state  examiner  in 
charge."  No  steps  were  taken  or  contemplat- 
ed by  either  the  chief  examiner  or  the  state 
banking  board  for  the  appointment  of  a  tem- 
porary receiver  of  said  bank.  No  receiver- 
ship or  reorganization  was  needed  to  protect 
the  depositors  of  said  bank.  The  plaintiff 
offered  and  was  prepared  within  any  reason- 
able time  to  replace  by  cash  any  loan  or 
security  held  by  said  bank  that  the  chief 
examiner  saw  fit  to  condemn  or  question. 
The  said  examiner  and  each  of  the  other  de- 
fendants knew  that  said  bank  was  solvent 
and  capable  of  paying  every  depositor  in  full. 
The  sole  and  only  purpose  of  the  said  Severt- 
son in  closing  said  bank  was  to  discredit  and 
ruin  plaintiff  as  a  banker,  and  to  compel  him 
to  yield  possession  and  control  of  said  bank 
and  its  assets  to  the  defendants  Barron,  By- 
orum,  Johnson,  Rasmusscn,  and  McGee,  and 
to  disarm  plaintiff  as  a  political  force  an- 
tagonistic to  the  defendants  Hanna,  Miller 
Hall,  Severtson,  and  Greenleaf. 

10.  After  possession  of  said  Savings  De- 
posit Bank  was  taken  by  defendant  Severtson 
under  cover  of  his  office  as  chief  bank  ex- 
aminer of  North  Dakota  and  under  the  false 
pretense  of  protecting  depositors,  the  said 
Severtson  for  several  days  unlawfully  held 
possession  of  said  bank  and  all  its  assets, 
and  conferred  day  by  day  with  the  other  de- 
fendants, Barron,  Byorum,  Rasmussen,  Mc- 
Gee, Johnson,  Hanna,  Miller,  and  Hall,  to 
devise  ways  and  means  of  stealing,  under 
cover  of  legal  methods,  said  bank  from  the 
plaintiff,  and  at  the  same  time  making  him 
pay  $5,000  for  the  privilege  and  benefit  of 
being  so  robbed  by  them.  While  the  said 
Severtson  was  thus  without  warrant  of  law 
in  possession  and  control  of  said  bank  from 
October  18  to  October  23,  1913,  the  state 
banking  board  and  the  members  thereof,  with 
full  knowledge  of  [487]  such  possession  and 


of  all  the  facts,  took  no  steps  whatever  to 
protect  either  the  depositors  or  owners  of 
said  bank,  but  suffered  and  permitted  the 
said  Severtson  and  the  other  defendants,  Mc- 
Gee, Barron,  Byorum,  Rasmussen,  and  John- 
son, to  despoil  plaintiff  by  threats,  demands, 
and  frauds  above  described,  and  continued  by 
their  actions  in  unlawfully  holding  said  bank 
to  give  color  and  support  to  said  threats 
and  demands. 

11.  After  the  plaintiff  had  been  thus  forced 
and  intimidated  by  the  defendants  into  the 
surrender  of  said  bank  and  its  business  to 
the  defendant  bankers,  and  into  the  sur- 
render to  the  said  McGee  of  his  note  for 
$1,000,  and  into  the  payment  of  said  $5,000 
bonus,  the  defendants  nevertheless  for  many 
days  continued  their  slander,  vituperation, 
and  abuse  of  the  plaintiff  in  an  attempt  to 
justify  the  looting  of  his  bank  and  for  the 
purpose  of  further  weakening  his  social  and 
political  infiuence.  In  this  campaign  of  slan- 
der and  abuse  which  the  defendants  waged 
against  plaintiff  during  their  assault  on  said 
bank,  from  October  18  to  October  23,  1913, 
and  for  some  time  thereafter,  said  defendants 
caused,  permitted,  and  encouraged  said  Sev- 
ertson and  others  to  suggest  and  insinuate 
to  the  depositors  of  said  bank  and  others  in 
Minot  and  in  Bismarck,  North  Dakota,  that 
the  plaintiff  was  dishonest,  that  he  had  tried 
to  swindle  said  depositors,  that  he  had  been 
carrying  illegal  papers  in  its  assets  for  the 
purpose  of  looting  said  Savings  Deposit  Bank, 
that  he  was  a  very  dangerous  man  and  should 
be  driven  from  the  oonununity  for  the  public 
welfare,  although  each  and  every  one  of  these 
suggestions  and  insinuations  were  false,  and 
known  by  the  defendants  and  each  of  them 
to  be  false  at  the  time. 

12.  After  the  plaintiff  had  been  coerced 
and  driven  into  yielding  reluctant  consent  to 
the  so-called  reorganization  plans  formulated 
and  insisted  upon  by  the  defendants  Barron, 
Byorum,  Rasmussen,  and  McGee  in  conference 
and  conspiracy  with  the  defendant  Severtson, 
and  on  October  23,  1913,  submission  of  the 
entire  matter  was  made  by  telephone  to  the 
defendants  Hanna,  Hall,  and  Miller  as  the 
state  banking  board,  and  they,  without  any 
sort  of  probe  or  investigation,  hearing  or 
proof,  and  without  warrant  or  authority  of 
law,  conferred  by  telephone  upon  one  B.  J. 
Schoregge,  then  a  deputy  examiner  at  Minot, 
North  Dakota,  full  authority  to  ratify  the  so- 
called  reorganization  and  the  taking  over  of 
said  bank  and  all  of  its  property  by  said  de- 
fendant bankers.  A  pretended  approval  of 
the  so-called  reorganization  was  on  [488] 
October  24,  1913,  given  by  the  said  Sclioregge 
by  placing  the  defendants  Barron,  Byorum, 
Johnson,  Rasmussen,  and  McGee  in  full 
charge  and  control  and  possession  of  said 
Savings  Deposit   Bank   as  stockholders,  di* 


YOUMAKS  y.  HANNA. 
SS  N.  Dak.  479, 


267 


reeton,  and  officers  thereof,  and  plaintiff  was 
thereby  without  consideration  and  unlawfully 
derested  and  shorn  of  all  right,  title,  inter- 
ests, and  ownership  of  every  nature  and  de- 
scription in  and  to  said  bank,  its  assets,  busi- 
ness, and  good  will,  and  no  restitution  or 
return  has  ever  been  made  or  offered  to 
plaintiff  therefor  by  the  defendants  or  any 
of  them. 

13.  At  the  time  said  Savings  Deposit  Bank 
and  the  ownership  thereof  was  wrested  from 
the  plaintiff  by  the  defendants  as  aforesaid, 
its  assets,  business,  and  good  will  as  a  going 
and  growing  concern  were  worth  on  a  fair 
tnd  reasonable  valuation  $100,000,  and  plain- 
tiff was  by  said  taking  damaged  in  the 
tmount  of  said  sum. 

14.  The  threats,  insinuations,  and  abuse 
directed  by  the  defendants  against  plaintiff 
while  they  were  taking  said  bank  away  from 
plaintiff  as  aforesaid  caused  plaintiff  to  suffer 
great  agony  and  distress  of  mind  and  impair- 
aent  of  health,  and  the  shame^  humiliation, 
and  disgrace  put  upon  plaintiff  by  defendants 
by  the  forcible  and  unlawful  taking  of  the 
Savings  Deposit  Bank  from  plaintiff  in  the 
manner  above  described  still  rests  upon  plain- 
tiff and  retards  him  in  every  social,  business, 
and  political  activity  on  which  his  life  and 
happiness  depend,  to  plaintiff's  damage  in 
the  sum  of  $100,000. 

15.  The  plaintiff  paid  the  said  defendants 
the  sum  of  $5,000  as  hereinbefore  alleged, 
and  was  thereby  damaged  in  said  sum. 

16.  That  all  the  singular  the  acts  done 
and  things  performed  in  the  carrying  out  of 
said  conspiracy  by  said  defendants  was  by 
said  defendants  made,  done,  and  performed 
by  tiiem  w^ilfully  and  maliciously,  and  with 
the  intent  and  purpose  of  injuring  the  plain- 
tiff herein. 

The  answers  were  general  denials. 

The  instruction  of  the  court  which  directed 
the  verdict  was  as  follows: — 

The  eourt  will  instruct  you  as  to  that, 
that  a  banking  board  acting  in  a  quasijudi- 
eial  capacity,  and  having  discretionary — ^the 
acts  performed  by  them  being  partly  dis- 
cretionary and  partly  judicial;  that  under 
the  law  the  banking  board,  or  the  members 
of  such  board  are  not  liable  in  damages  in 
this  case  as  a  matter  of  law,  and  I  instruct 
Tou  that,  [489]  in  addition  to  that,  we  have 
a  statute  which  provides  as  follows:  Any 
tnd  all  orders  made  by  such  board  shall  be 
immediately  operative  and  remain  in  full 
force  until  modified,  amended,  or  annulled 
by  such  board,  or  by  a  court  of  competent 
jnrisdiction,  in  an  action  to  be  commended 
by  the  party  against  whom  such  order  may 
have  been  issued. 

'^nder  that  law  the  undisputed  evidence 
showing  that  an  order  had  been  made,  it  is 
in  full  force  or  affect  until  modified  by  the 


board  or  annulled  by  a  court  of  competent 
jurisdiction,  and  I  instruct  you  that  their 
remedy  is  to  proceed  under  that  statute,  and 
they  cannot  attack  that  order  at  this  time 
in  a  collateral  proceeding  such  as  this  is; 
therefore  so  far  as  those  four  defendants  are 
concerned  there  was  absolutely  no  evidence 
in  this  case  whatsoever,  or  no  question  of 
fact  that  would  warrant  you  in  finding  a  ver- 
dict against  them. 

"Now,  then,  on  the  question  of  the  other 
defendants,  it  is  contended  by  Mr.  Youmans 
in  this  case,  that  tlie  bank  examiner  went 
in  there  and  gave  him  only  until  Monday 
morning  to  raise  $48,000,  but  the  bank  ex- 
aminer claims  that  it  was  only  $25,000,  and 
that  talking  of  the  $48,000,  he  merely  gave 
a  memorandum  showing  there  was  $48,000  of 
objectionable  paper,  but  he  did  not  require 
him  to  put  back  or  take  out  $48,000,  but 
merely  $25,000.  Of  course,  this  is  a  question 
of  fact,  and,  in  my  deciding  it,  it  cuts  no 
figure  because  if  there  is  any  question  of 
fact  to  be  decided  by  the  jury  I  must  submit 
to  it — ^I  have  no  right  to  take  a  case  from 
the  jury,  if  there  is  any  question  of  fact 
submitted  to  them.  I  merely  mention  that 
for  this  reason,  Mr.  Youmans  contends  that 
the  time  was  too  short,  that  he  should  have 
been  given  a  greater  time,  and  it  was  un* 
reasonable.  If  that  is  a  fact  he  should  have 
proceeded  under  the  statute,  and  gone  to 
court,  and  had  that  order  set  aside,  obtained 
an  injunction,  and  had  further  time  to.  But 
under  his  own  evidence  in  this  case,  it  shows 
that  the  time  did  not  make  any  difference, 
because  he  admits  on  the  stand  in  this  case 
that  he  obtained  sufficient  money  to  pay  off 
the  depositors,  or  promise  of  it  from  his 
friends,  but  that  he  would  not  take  it  because 
he  did  not  want  to,  because  there  might  be 
further  trouble  or  might  embarrass  his 
friends.  The  undisputed  evidence  in  this  case 
shows  that  on  or  about  the  22d  day  of  Oc- 
tober this  plaintiff  entered  into  a  contract 
with  Mr.  Barron  and  Mr.  Kasmussen  to  sell 
the  assets  of  that  bank.  The  contract  shows 
upon  its  face  what  it  was.  Now  the  court 
will  further  instruct  you  as  a  matter  [490] 
of  law  that  in  his  opinion  there  is  no  ques- 
tion of — there  is  no  evidence  in  this  case 
that  would  warrant  finding  that  there  was 
any  duress  in  the  obtaining  of  that  contract. 
It  was  apparently  voluntarily,  and,  in  addi- 
tion to  that  the  undisputed  evidence  in  this 
case  sTiows  a  subsequent  ratification.  But  the 
court  further  instructs  you  that,  even  assum- 
ing for  the  purpose  of  this  case — at  least  state 
to  you,  does  not  instruct  you — ^that  even  for 
the  purpose  of  assuming  in  this  case  that 
there  was  duress  in  the  case,  that  he  has 
signed  that  contract  under  duress,  it  would 
make  no  difference  in  this  case,  for  the  reason 
that  the  contract  is  there,  which  has  never 
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been  set  aside  by  any  court,  that  this  is  a 
collateral  attack  in  this  case^  and  it  cannot 
be  passed  upon  in  this  case;  that  there  rem- 
edy would  be  to  set  aside  that  contract  in 
a  proper  proceeding  for  that  purpose. 

"Now,  gentlemen  of  the  jury,  I  cannot  re- 
frain from  making  a  few  remarks  with  refer- 
ence to  my  coming  here,  and  certain  matters 
that  transpired  during  the  trial.  I  was  in- 
vited to  come  here  and  preside  in  this  case. 
I  did  not  know  at  the  time  I  came  here  what 
the  case  was.  If  I  had  kno\vn  what  the  case 
was,  I  assure  you  I  would  never  have  been 
here.  I  have  endeavored  during  the  time  I 
have  been  here  to  try  the  case  honestly  and 
fairly  upon  my  part.  It  is  my  duty  under 
the  law  and  under  my  oath  as  a  judge  of 
this  state  to  decide  a  case  fairly  and  im- 
partially 'on  the  law,  and  decide  all  question 
of  law.  I  have  attempted  to  do  so.  Lots  of 
evidence  has  been  stricken  out  and  lots  of 
evidence  has  been  rejected,  on  proper  objection. 
I  did  so  believing  that  I  was  acting  rightly 
under  the  law  doing  so.  I  believe  I  am  right. 
If  I  were  not,  they  have  redress  in  the  su- 
preme court,  and  it  is  my  fault  if  I  made  any 
mistake  in  that  respect  and  it  is  not  your 
fault. 

"Now,  there  are  many  things  that  trans- 
pired here.  I  have  seen  some  very  disgrace- 
ful proceedings  by  the  audience  in  this  case, 
some  things  I  have  never  seen  in  any  court 
of  justice  before.  It  indicates  to  me  that 
there  are  certain  people  inr  this  audience — I 
don't  know  who  they  are — ^I  don't  know  at 
the  present  time,  but  during  the  trial  of  this 
case,  who  must  have  perverted  minds,  people 
who  would  trample  our  beautiful  flag  of  stars 
and  stripes,  men  who  are  not  entitled  to  live 
in  any  community,  and  I  am  ashamed  of 
them. 

"I  have  also  heard  remarks  pass  while  I 
have  been  here,  meaning  that  I  have  been 
unfair  and  unjust,  that  I  have  not  given 
the  plaintiflf  [491]  a  fair  show.  I  have  heard 
remarks  of  a  certain  person  who  stated  that, 
that  little  judge,  before  Manahan  gets 
through  with  him,  he  would  be  down  on  his 
knees  to  him,  and  remarks  of  that  kind. 

"Now,  gentlemen  of  the  jury,  I  have  en- 
deavored to  do  my  duty  as  an  American  citi- 
zen honestly,  faithfully,  and  justly  in  the 
sight  of  God,  and  I  am  not  ashamed  of  any- 
tJiing  that  I  have  done  at  this  trial. 

"Another  thing  that  has  transpired  and  I 
desire  as  a  matter  of  privilege  to  speak  about 
it,  and  that  is  this,  while  walking  down  town 
to-day  after  dinner,  I  walked  ahead  of  a 
couple  of  gentlemen  whom  I  am  sorry  to  say 
are  attorneys  in  this  case,  and  I  heard  cer- 
tain remarks.  I  was  with  a  gentleman  who 
heard  them  at  the  same  time,  stating  words 
to  this  effect:  'That  we  will  have  a  meeting 


in  the  Opeiu  House  next  Sunday,  and  it  will 
be  crowded  to  overflowing,  and  I  will  remain 
here  until  that  time,  and  we  will  talk  the  case 
over  from  beginning  to  end,  and  we  will  show 
them  how  this  case  originated.'  And  the 
other  person  with  him  said,  'Yes,  and  they 
are  going  to  have  a  meeting  to-day,  and  we 
will  do  the  same  thing.'  I  want  to  say  I  am 
not  afraid  of  them.  I  am  not  afraid  of  a 
living  soul,  I  am  not  afraid  of  any  anarchist 
in  this  court  or  this  state,  and  I  am  pre- 
pared to  do  my  duty,  as  I  understand  it  under 
my  oath,  and  in  the  presence  of  Almighty 
God.  And  they  cannot  bulldoze  me  or  fright- 
en me  in  any  respect.  I  have  no  right  under 
the  law  to  usurp  the  function  of  a  jury.  I 
have  no  right  to  pass  upon  any  question  of 
fact.  I  have  a  right  to  instruct  the  jury  on  * 
questions  of  law,  and  it  is  their  duty,  under 
their  oaths,  to  accept  the  law  as  given  by  me, 
and  I  state  to  you,  gentlemen  of  the  jury, 
that  in  my  opinion  the  plaintiff  has  wholly 
failed  to  make  a  case,  that  there  is  no  evi- 
dence or  question  of  fact  to  be  submitted  to 
you,  and  I  instruct  you  to  And  a  verdict  in 
favor  of  the  defendants,  and  will  ask  one  of 
the  jurors  to  sign  the  verdict." 

The  remaining  facts  will,  so  far  as  is  neces- 
sary, be  given  in  the  opinion. 

C,  B.  Davis,  James  Manahan  and  Arthur 
Le  Sueur  for  appellant. 

S.  J.  Linde,  Fra/nds  J,  Murphy,  B.  B,  Bit- 
zing,  John  E.  Greene,  Palda  d  Aaker  and 
W,  E.  Purcell  for  respondents. 

[492]  Bkttce,  J.  {after  staling  the  facts). 
— ^No  appearance  was  made  by  counsel  for 
the  appellant  on  the  oral  argument,  and  al- 
though a  so-called  brief  was  filed,  it  is  en- 
titled to  no  consideration  under  the  rules  and 
practice  of  this  court.  There  is  no  argument 
upon  any  of  the  errors  sought  to  be  assigned, 
nor  are  the  specific  objections  to  the  rulings 
complained  of  stated,  and  rule  34  of  this 
court  is  absolutely  ignored.  Such  as  it  is, 
however,  the  brief  contains  378  alleged  as- 
signments of  error,  sucli  as  the  following: 
"The  court  erred  in  ruling  found  line  3,  page 
642,  of  the  transcript,"  and  in  addition  copies 
of  the  pleadings:  a  copy  of  the  court's  direc- 
tion to  the  jury  and  the  following  para- 
graphs: '^Reserving  objection  to  the  advance- 
ment of  the  hearing  on  this  cause  and  to  the 
limitation  imposed  for  serving  and  filing 
briefs  herein;  still  insisting  that  the  order 
setting  this  cause  for  hearing  on  the  merits 
out  of  its  regular  order  on  the  calendar  was 
improvidently  made,  in  violation  of  the  rules 
and  practice  of  this  court,  and  without  au- 
thority, knowledge,  or  consent  of  appellant; 
and  still  protesting  that  it  is  a  denial  of 
justice  and  an  unwarranted  abuse  of  judicial 
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discretion  to  impose  the  impossibility  of  re- 
viewing the  record  in  this  case  and  discussing 
the  legal  points  involved  within  the  scant  and 
insufficient  time  allowed.  Grant  S.  Youmans* 
plaintiff  and  appellant,  nevertheless,  but  with- 
out waving  the  foregoing  objections  and  pro- 
test, submits  these  facts,  points,  exception^ 
aathorities,  and  considerations." 

^'The  reasons  assigned  by  the  court  for 
advancing  this  cause  are  without  foundation 
either  in  fact  or  in  law.  There  is  no  question 
of  public  policy  involved,  for  the  acts  com- 
mitted bj  the  officials  who  are  defendants  in 
this  action  are  not  acts  conunitted  in  the 
regular  course  of  the  performance  of  their 
duty,  nor  such  as  they  perform  in  dealing 
with  other  banks,  but  were  a  special  set  of 
actions  concocted  for  the  specific  purpose,  aa 
detailed  in  the  complaint.  No  contentions 
are  made  in  this  action  on  the  part  of  the 
respondents  that  similar  action  is  either  con- 
templated or  advisable  in  dealing  with  other 
banks,  and  no  contention  is  maintained  by 
the  appellant  that  the  ordinary  and  usual 
procedure  of  the  public  examiner  and  the 
banking  board  in  dealing  with  other  bankd 
is  in  any  wise  illegal.  So  that  no  procedure 
and  no  special  construction  of  the  law  relat- 
ing to  other  public  institutions  is  contended 
for  on  either  side  in  this  cause.  Further- 
more, the  action  on  the  record  as  it  stands 
was  favorable  to  the  banking  board  and  its 
eonstruction  of  the  law,  so  that  the  public 
officials  cannot  contend  they  are  laboring 
[493]  under  any  difficulty  by  virtue  of  the 
pendency  of  this  action.  It  is  therefore  mani- 
fest that  no  reason  exists,  either  in  law  or  in 
faet,  why  this  cause  should  be  advanced  out 
of  its  regular  place  on  the  calendar.  And  it 
cannot  be  fairly  submitted  on  the  merits  in, 
advance  of  Buch  position  on  the  calendar." 

There  is,  of  course,  no  merit  to  this  ob- 
jection to  the  hearing  of  the  case.  There 
was  in  fact,  no  appearance  of  counsel;  no 
motion  for  a  continuance  or  attempt  to  have 
the  former  orders  of  this  court  set  aside,  but 
merely  a  protest.  The  protest  even  possesses 
no  merit,  and  there  is  not  and  never  has  been 
any  showing  of  a  lack  of  ample  time  and 
opportunity  for  preparation. 

The  advancement  was  made  because  the 
ease  was  of  public  interest  and  involved  the 
conduct,  duties,  and  responsibilities  of  the 
state  banking  board,  upon  the  proper  per- 
formance of  which  the  safety  of  the  savings 
and  property  of  hundreds  of  thousands  of 
depositors  depends.  But  this  is  not  all,  it 
was  advanced  because  counsel  for  the  plaintiff 
solemnly  stipulated  that  it  should  be  ad- 
vanced, and  themselves  stipulated  the  day  on 
which  it  should  be  heard. 

This  stipulation  was  made  on  the  7th  day 
of  October,  1916,  and  was  as  follows: 


Iff  The  Sufbehb  Coubt, 
State  of  North  Dakota,  September  Term,  1916. 

G.  S.  Youmans, 

Plaintiff  and  Appellant, 
vs 
It.  B.  Hanna  et  aJ., 

Defendants  and  Respondents. 


On  defendant's  motion  to  advance,  the 
court  having  indicated  a  willingness  to  ad- 
vance the  above  entitled  action,  it  is  stipu- 
lated by  counsel  for  the  respective  parties,  in 
open  court,  tliat  the  case  may  be  set  for  argu- 
ment on  November  10,  1916,  at  10  o'clock  in 
the  forenoon. 

C.  B.  Davis, 

Attorney  for  Appellant* 
John  £.  Greene, 
Francis  J.  Murphy, 

Attorneys  for  Respondents. 
Dated  Oct.  7,  1916. 

[494]  It  is  true  that  this  stipulation  was 
manually  signed  on  the  part  of  Uie  plaintiff 
by  his  attorney,  C.  B.  Davis,  alone,  and  that 
the  names  of  his  nonresident  counsel,  Mana- 
han  and  Le  Sueur,  were  not  signed  thereto, 
but  Davis  was  the  only  resident  attorney  and 
the  only  attorney  of  record.  He  was,  in 
shorty  the  only  one  of  appellant's  counsel 
who,  except  by  courtesy  and  permission,  was 
entitled  to  practise  in  the  courts  of  tliis  sta]te 
at  all;  and,  as  far  as  the  supreme  court  is 
concerned,  no  such  permission  or  extension  of 
courtesy  has  ever  been  requested.  We  are 
certainly  justified  in  holding  and  believing 
that  our  own  lawyers  are  attorneys  and  offi- 
cers of  this  court,  and  not  mere  puppets,  and 
in  giving  weight  and  credence  to  their  acts 
and  stipulations. 

It  is  also  true  that  afterwards  an  attempt 
was  made  to  set  aside  this  stipulation  and  to 
have  the  argument  postponed  until  December 
20,  1016.  On  this  motion,  however,  tlie  case 
v?a8  postponed  until  November  20,  1916,  and 
even  in  the  most  extreme  view  of  the  case 
this  postponement  was  certainly  all  that  the 
plaintiff  was  entitled  to.  C.  6.  Davis,  the 
only  counsel  of  record  for  plaintiff  and  ap- 
pellant, indeed  had,  in  his  affidavit  when  the 
case  was  first  adanced  and  in  his  opposition 
to  such  advancement  (and  even  this  opposi- 
tion was  afterwards  withdrawn  and  super- 
seded by  his  written  stipulation),  merely 
claimed  that  his  senior  and  foreign  counsel 
would  not  be  able  to  ''start  to  prepare  the 
brief  prior  to  October  20th."  When  he  later 
sought  to  set  aside  that  stipulation,  and  on 
November  8,  1916,  he  expressly  stated  "that 
said  brief  is  under  preparation^  but  is  not 
wholly  prepared."  The  affidavit  stated,  and 
this  merely  on  information  and  belief,  "tliat 
his  senior  counsel,  James  Manahan,  would  be 
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away  from  his  office  and  otherwise  engaged 
until  the  week  of  November  5th,  and  would 
be  unable  to  prepare  any  brief  in  said  cause." 
Til  is  court,  however,  again  postponed  the 
iiearing  until  November  20th,  and  both  it 
and  counsel  for  respondents  waived  the  ne- 
cessity of  printing  the  briefs.  Surely  this 
was  all  that  any  self-respecting  lawyer  could 
or  should  ask,  and  surely  abundant  time 
was  given  for  preparation! 

The  motion  to  set  aside  the  stipulation, 
Indeed,  bore  much  of  the  appearance  of 
trifling  with  the  court. 

The  motion  was  prepared  not  by  the  local 
attorney,  and  sole  attorney  of  record,  0.  B. 
Davis,  but  by  the  senior  counsel,  James 
Manahan,  himself,  [495]  and  it  was  mailed 
to  this  court,  not  from  St.  Paul,  where  the 
latter  resides,  but  from  Minot,  North  Da- 
kota. The  letter  accompanying  it  was  writ- 
ten on  the  letter  head  of  the  plaintiff.  Grant 
S.  Youmans,  and  the  name  of  James  Mana- 
lian  was  signed  with  a  typewriter  thereto. 
The  affidavit  of  the  local  counsel,  C.  B.  Davis 
(and  the  only  affidavit  therein  contained), 
^va8  evidently  prepared  by  the  said  Mana- 
han in  St.  Paul  and  was  forwarded  to  the 
plaintiff,  Youmans,  at  Minot,  in  order  that 
the  oath  and  signature  of  C.  6.  Davis  might 
be  obtained,  and  for  transmission  by  the  said 
Youmans  to  this  court;  for  the  envelope  bears 
in  its  left  upper-hand  corner  the  words, 
"James  Manahan,  Pioneer  Bldg.,  St.  Paul, 
Minn."  A  telegram  was  also  sent  by  the 
said  Manahan  to  one  of  the  judges  of  this 
court,  which  confirms  this  belief.  Yet  there 
is  no  affidavit  except  that  of  the  said  G.  B. 
Davis,  and  as  to  the  material  facts  he  merely 
states  that  "he  believes,"  "or  is  informed." 

The  only  ground  for  setting  aside  the  sol- 
emn stipulation  of  October  7,  1916,  and  which 
set  the  case  for  hearing  on  November  10, 
1916,  w;a8  the  alleged  lack  of  authority  of 
the  only  attorney  of  record,  and  only  resident 
attorney,  and  only  attorney  in  the  case  who 
is,  except  by  courtesy,  allowed  to  appear  in 
this  court,  and  of  the  alleged  engagements 
and  inability  to  prepare  the  brief  of  the  said 
Manahan.  Yet  Davis  merely  swore  that  "he 
believes  he  exceeded  his  authority,"  and  "was 
informed"  that  Manahan  was  engaged,  etc. 

Some  persons  must  have  personally  known 
whether  Davis  had  this  authority  or  whether 
he  had  not.  These  persons  were  the  plaintiff, 
Youmans,  and  his  nonresident  counsel,  James 
Manahan.  Yet  they  make  no  affidavits. 
Manahan  must  have  positively  known  wheth- 
er he  had  been  or  was  engaged  or  not.  Yet 
no  affidavit  is  forthcoming  from  him.  On 
the  question  of  authority  also  no  facts  are 
given  in  the  affidavit  of  Davis.  He  merely 
says  that  he  "believes"  he  did  not  possess 
it,  and  when  the  motion  comes  up  for  argu- 


ment, neither  he  nor  Manahan  nor  Youmans 
appear,  and  no  opportunity  is  given  to  ask 
questions  and  to  elicit  the  truth. 

We  cannot  allow  lawsuits  to  be  played  with 
in  this  way.  Nor  can  we  allow  litigants  to 
abuse  the  privilege  (and  it  is  after  all  merely 
a  privilege)  of  employing  nonresident  coun- 
sel to  appear  in  our  courts.  Nor  can  we 
allow  solemn  stipulations  to  be  set  aside  on 
mere  conjecture  and  [496]  alleged  informa- 
tion when  positive  affidavits  can  be  obtained 
from  the  parties  who  know  the  facts. 

We  set. forth  the  affidavit  of  C.  B.  Davis, 
so  that  the  situation  may  be  clear  to  all. 
It  is  as  follows: 

• 

State  of  North  Dakota    ) 
County  of  Ward  ]  "* 

C.  B.  Davis,  being  first  duly  sworn,  says 
that  he  is  the  identical  person  who  signed  the 
stipulation  on  the  above-entitled  cause,  con- 
senting to  the  hearing  of  said  cause  by  the 
court  on  November  10,  1916.  That  affiant 
believes  that  he  exceeded  his  authority  in 
signing  said  stipulation,  and  affiant  further 
says  that  said  stipulation  was  signed  under 
a  misapprehension  of  the  facts.  That  affiant, 
after  the  signing  of  said  stipulation,  was  in- 
formed that  James  Manahan,  his  associate 
counsel  who  was  to  prepare  the  brief  in  said 
cause,  was  under  contract  entered  into  before 
any  order  to  show  cause  had  been  entered  in 
said  case,  to  do  certain  work  which  would 
take  him  away  from  his  office  all  of  the  time, 
practically,  until  the  week  of  November  5, 
1916,  and  would  be  unable  to  prepare  any 
brief  in  said  cause,  and  did  not  and  has  nofe 
prepared  such  brief.  That  no  order  setting 
said  cause  for  November  10th  has  been  served 
on  affiant,  or  on  affiant's  associate  counsel,  or 
on  the  appellant  herein  to  the  best  of  affiant's 
knowledge,  information,  and  belief.  That 
counsel  Arthur  Le  Sueur  is  and  for  some 
days  past  has  been  engaged  in  the  trial  of  a 
murder  case  in  the  state  of  Minnesota,  and, 
as  affiant  has  just  been  informed,  will  be 
unable  to  be  present  at  said  hearing.  That 
affiant's  emplojrment  in  said  case  does  not 
extend  to  the  writing  of  the  brief  in  said  ac- 
tion, as  the  same  was  to  be  written  by  his 
associate  counsel  Manahan.  That  the  appel- 
lant will  be  irreparably  injured  if  he  is  com- 
pelled to  go  to  the  hearing  of  said  cause  be- 
fore the  court  at  this  time,  and  that  said 
brief  is  under  preparation,  but  is  not  wholly 
prepared,  and  that  appellant  is  wholly  un- 
prepared at  this  time  to  argue  said  cause  to 
the  court,  by  reason  of  the  facts  aforesaid. 

Wherefore,  the  appellant  prays :  First,  that 
he  be  relieved  from  the  stipulation  of  said 
G.  B.  Davis;  and,  second,  that  said  cause  be 
replaced  in  its  regular  place  on  the  Decem- 
ber calender  of  said  supreme  court,  [497]  or 
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tliat  the  hearing  thereof  be  continued  until 
the  20th  day  of  December,  1916. 

(Signed)         G.  B.  Davis 
Subscribed  and   sworn  to  before  me  this 
8th  day   of  November,  1916. 

(Signed)         Jessie   F.   Shipton 
Notary  Public,  State  of  N.  Dak. 
My  conmiission  expires  Sep.  17,  1920. 

This  opinion,  as  so  far  written,  practically 
disposes  of  the  case,  as  the  brief  of  the  ap' 
pellant  raises  and  argues  no  other  point. 

llie  questions  involved,  however,  are  of  ao 
great  public  importance  that  we  feel  it  our 
duty  to,  as  briefly  as  possible,  pass  upon 
them.  The  record,  however,  is  so  vol- 
uminous that  some  pages  must  be  devoted  to 
the  effort. 

The  complaint  charges  a  consummated  con- 
spiracy to  drive  the  plaintiff  out  of  the  bank- 
ing buainesSy  and  to  compel  him  to  sell  his 
stock  and  interest  in  the  Savings  Deposit 
Bank  of  Minot  and  to  mortgage  his  residence 
property  to  certain  of  the  defendants  for  an 
inadequate  consideration. 

Both  as  to  the  conveyances  and  the  orders 
of  the  banking  board,  it  is  a  collateral  attack, 
no  attempt  having  been  made  to  set  them 
aside  in  the  regular  and  legal  way.  In  addi* 
tion  to  this,  as  we  will  afterwards  show,  there 
is  conclusive  and  undisputed  proof  of  a  sub- 
sequent ratification. 

There  are  two  classes  of  defendants:  (1) 
The  state  officials,  and  (2)  the  purchasers  of 
plaintiff's  stock. 

The  defendants  Governor  L.  B.  Haana, 
Secretary  of  State  of  State  Thomas  Hall,  ftnd 
Attorney  General  Andrew  Miller,  and  the 
Giief  Examiner  S.  G.  Serertson  belong  to  the 
first  claas.  The  first  three  mentioned  are,  by 
virtue  of  their  respective  offices,  members  of 
the  state  banking  board,  and  the  fourth,  S. 
G.  Severtson,  was  the  chief  examiner  of  banks 
employed  by  that  board,  and  also  was  the 
secretary  of  ii.  Though  an  employee  in- 
trusted with  responsible  duties,  the  statute 
(Comp.  Laws  1913,  §  5146)  does  not  in  any 
sense  make  him  an  independent  public  officer, 
but  rather  an  agent  of  the  banking  board  and 
subject  to  its  directions  and  control. 

[498]  In  the  second  class  belong  the  de- 
fendants Barron,  Byorum,  Basmussen,  John- 
son, McGee,  and  Greenleaf. 

Even  if  We  give  the  fullest  credence  to  the 
testimony  of  the  plaintiff,  it  is  elear  that 
no  case  was  proved  against  any  of  the  de- 
fendants, and  that  the  trial  court  was  jus- 
tified in  directing  the  verdict  for  them. 

The  undisputed  facts  of  the  case,  as  dis- 
closed by  the  record,  are  as  follows:  The 
plaintiff.  Grant  S.  Youmans,  was  the  owner 
of  the  controlling  interest  in  the  Savings 
Deposit  Bank,  of  Minot,  North  Dakota,  and 
in  fact  held  practically  all  of  its  stock. 


Several  examinations  were  made  of  this 
bank  by  the  defendant  S.  G.  Severtson  in  his 
capacity  of  state  bank  examiner  and  by  his 
predecessor  Oliver  Knudson. 

As  a  result  of  such  examinations  the  plain- 
tiff's banking  methods  were  condemned,  direc- 
tions were  given  to  him  at  various  times  to 
remove  objectionable  paper,  and  on  the  16th 
day  of  October,  1913,  the  following  order  was 
entered:  ''A  special  meeting  of  the  state 
banking  board  was  held  in  the  executive  office 
this  16th  day  of  October,  A.  D.  1913.  Mem- 
bers present  were:  Governor  L.  B.  Hanna, 
Secretary  of  State  Thomas  Hall,  and  Attorney 
General  Andrew  Miller.  The  report  of  the 
examination  of  J.  B.  Schoregge  made  August 
13th  of  the  Savings  Deposit  Bank,  Minot, 
and  the  report  of  the  examination  made  by 
Mr.  Schoregge  and  Arthur  Johannson  of  the 
Savings  Loan  &  Trust  Company,  Minot, 
September  11th,  was  presented  to  the  board 
for  its  consideration.  The  board  instructed 
the  state  examiner  to  make  a  special  exam- 
ination of  the  Savings  Deposit  Bank,  and,  if 
the  condition  of  the  bank  showed  no  improve- 
ment over  the  report  already  submitted,  he 
was  further  instructed  to  take  charge  of  the 
bank  pending  the  appointment  of  a  receiver." 

In  aoeordance  with  this  order  the  defend- 
ant Severtson  proceeded  to  Minot  and  took 
charge  of  the  plaintifTs  bank  for  the  purpose 
of  commencing  the  usual  receivership  pro- 
ceedingil  to  wind  up  its  affairs,  and  on  ac- 
count of  the  failure  of  the  bank  to  remove 
from  its  paper  some  $20,000  to  $25,000  worth 
of  objectionable  securities.  There  can  be  no 
question  that  these  securities  were  objection- 
able and  that  the  witness  Severtson  was  jus- 
tified in  speaking  of  them  as  he  did  as  "fake 
loans."  There  can,  indeed,  be  no  question, 
and  even  if  we  take  the  testimony  of  the 
plaintiff  at  its  face  value,  that  the  state  bank- 
ing board  was  justified  [499]  and  that  it  was 
its  duty  not  only  to  object  to  these  loans, 
but  to  take  the  action  that  it  did. 

Speaking  for  himself  alone,  for  the  other 
members  of  the  court  do  not  at  this  time 
think  it  necessary  or  wish  to  commit  them- 
selves upon  the  proposition,  the  writer  of  this 
opinion  is  firmly  convinced  that  the  action 
of  the  banking  board  in  the  matter  before  us 
was  quasi  judicial,  and  that  immunity  ad- 
heres to  such  judicial  action,  and  this  re- 
gardless of  the  motive  or  intent. 

In  the  opinion  of  the  writer,  indeed,  the 
duty  is  one  which  is  owing  to  the  public 
rather  than  to  the  individual,  and  is  the 
public  alone  which  can  call  the  officer  to  ac- 
count. Any  other  rule,  he  believes,  would 
seriously  interfere  with  the  conduct  of  gov- 
ernment and  with  the  provisions  of  the  bank- 
ing system  of  the  state,  the  stability  and 
integrity  of  which  is  of  great  public  im- 
portance.    See  Mechem,  Pub.  Off.  §  640. 
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No  matter  what  the  rule  may  be  upon  this 
subject,  however,  there  can  be  no  question 
that  where  the  action  taken  by  a  quasi  judi- 
cial tribunal  is  justified  and  right,  and  if 
such  an  action  should  have  been  taken,  the 
motive  which  prompted  it  is  not  a  subject 
for  judicial   investigation. 

The  general  nature  of  the  loans  was  in 
fact  this:  Youmans,  besides  being  interested 
in  the  bank,  was  interested  in  the  Savings 
Loan  &  Trust  Company.  This  company  had 
obtained  mortgages  on  certain  lands,  obtain* 
ing  at  the  same  time  second  or  commission 
mortgages.  These  first  mortgages  it  had  sold 
to  third  parties.  The  interest  on  the  first 
mortgages  had  been  paid  either  by  the  trust 
company  or  by  the  mortgagors,  but  not  on 
the  second  or  commission  mortgages.  These 
second  mortgages  were  therefore  foreclosed, 
the  trust  company  purchasing  at  the  sales. 
Youmans  then,  or  the  trust  company,  pre- 
tended to  sell  this  land,  encumbered  as  it 
was,  to  practically  anyone  that  eould  be  picked 
up  on  the  streets,  and  to  men  who  were  mere 
transient  farm  laborers,  who  had  no  property 
interests  that  were  known  to  either  Youmans 
or  the  trust  company  or  to  the  bank,  or,  as 
far  as  we  can  learn  from  the  record,  to  any- 
one^ and  who  had  not  even  seen  the  land  and 
at  no  time  resided  thereon,  and  took  back 
notes  and  mortgages.  The  plaintiff,  You- 
mans, then,  in  spite  of  the  notes,  and  mort- 
gages, took  back  deeds  to  the  trust  company 
of  the  property,  for,  as  far  as  we  can  learn, 
practically  no  consideration,  he  himself  testi- 
fying that  the  consideration  of  [500]  one  of 
them  was  $2,  or  rather  that  there  was  an 
item  of  $2  charged  on  the  books  for  deeds. 
In  spite  of  these  facts,  however,  Youmans 
then  turned  the  notes  and  mortgages  over  to 
the  bank  and  took  credit  therefori  and  to 
such  an  extent  that  the  deposit  and  the 
credit  of  the  trust  company  on  the  books  of 
the  savings  bank  was  largely  increased  and 
beyond  the  amount  of  the  securities  which 
these  notes  and  mortgages  were  supposed  to 
replace. 

The  proof  of  these  facts  does  not  depend 
upon  theory  or  conjecture^  but  upon  tho 
testimony  of  Youmans  himself. 

He  testified  in  part  as  follows: 

I  was  an  officer  of  the  Savings  Loan  ft 
Trust  Company.  I  had  a  majority  of  the 
stock.  I  had  all  but  two  shares  of  the  com- 
mon stock,  however  there  were  a  few  shares 
of  outstanding  preferred  stock.  I  was  the 
president  of  that  company  and  managing 
officer.  I  had  almost  exclusive  control  of 
both  institutions.  The  offices  were  in  the 
same  building.  The  same  vaults  and  safes 
were  used.  My  bank  was  a  purchaser  from 
time  to  time  of  a  considerable  amount  of 
securities  of  the  Savings  Loan  &  Trust  Com- 
pany.   Considerable  of  it  was  secured  by  real 


estate  mortgage,  the  greater  portion  of  it. 
In  disposing  of  these  secnrities  I  indorsed  the 
paper  over  as  president  of  the  trust  company. 
It  is  true  that  on  the  30th  day  of  October^ 

1912,  the  vSavings  Loan  &  Trust  Company 
sold  to  my  bank  and  my  bank  purchased  from 
them  about  $52,650  for  securities  approxi- 
mately. 

Q.  It  is  true  is  it  not,  that  these  securities 
were  so  transferred,  and  put  into  the  bank  to 
enable  you  to  remove  the  objectionable  se- 
curities that  have  been  mentioned  by  the 
examiner  in  his  letter  to  you  ? 

A.  Yes  sir,  $52,650  was  credited  to  the 
Savings  Loan  &  Trust  Company  on  April 
30th. 

At  the  time  the  bulk  was  closed  in  October^ 

1913,  $23,000  of  the  paper  purchased  from 
the  trust  company  in  October,  19X2,  remained 
in  the  bank.  At  the  time  the  bank  closed,  it» 
entire  bills  receivable  were  about  $66,000^  I 
believe.  $23,000  of  the  amount  was  part  of 
the  loans  bought  in  October,  1912. 

Q.  Now  I  will  ask  you  to  give  a  statement 
of  the  notes  that  were  taken  over  by  the  bank 
on  the  30th  of  October. 

A.  The  notes  were  number  482.  Carl 
Lewellen,  mortgage  dated  October  26,  191^ 
due  December  1,  1921,  $2,000. 

[501]  Q.  The  next  one? 

A.  Sold  back  to  the  company  on  November 
13,  1912,  and  the  cash  received  by  the  bank. 

Q.  Number  483? 

A.  Carl  Lewellen,  mortgage,  same  date, 
same  due  date,  $2,500.  Number  485,  Glen 
Hall,  mortgage  dated  October  25,  1912,  due 
December  1,  1921,  $750.  Number  485  by  the 
same  man,  same  mortgage,  same  date,  same 
maturity,  $1,000.  Nimiber  486,  same  person 
and  mortgage,  same  date,  same  maturity, 
$2,500.  Number  487,  ftame  person  and  mort- 
gage, same  date,  same  maturity,  $750.  Num- 
ber 488,  Jesse  Edison,  a  mortgage  dated  Oc- 
tober 28,  1912,  due  December  1,  1921,  $2,000. 
Number  489,  the  same  person  and  mortgage, 
same  date,  same  maturity,  amount  $2,000. 
Number  490,  same  person  and  mortgage, 
same  date,  same  maturity,  $1,200.  Number 
491,  J.  E.  Ronth,  a  mortgage,  same  date  as 
last,  same  maturity,  $1,200.  Number  492, 
same  person  and  morf^ge,  same  date,  same 
maturity,  $2,600.  Number  493,  Alvin  H. 
Campbell,  a  mortgage  dated  October  26,  1912, 
due  December  21,  1921,  $2,000.  Number  494. 
same  person  and  mortgage.  Mine  date  ae  lart 
given,  same  maturity,  $2,000.  Number  4U6, 
Ross  J.  Olson,  a  mortgnge  dated  October  28, 
1912,  due  December  1,  1921,  $2,000.  Number 
496,  same  person  and  mortgage,  same  date, 
same  maturity,  $2,000.  Number  497,  same 
person  and  mortgage,  same  date,  same  ma- 
turity, $750.  Number  498,  Jake  Jacobs,  a 
mortgage,  October  26,  1912,  same  maturity, 
$2,000.    Number  499,  same  person  and  mort- 
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gage,  same  date,  same  maturity,  $2,000. 
Number  500,  Robert  B.  Davis,  a  mortgage 
October  26,  1912,  same  maturity  $2,000. 
Xumber  501,  same  person  and  mortgage,  same 
date,  same  maturity,  $2,000.  Number  502, 
James  P.  McCoy,  a  mortgage,  October  29, 
1912,  same  maturity  $2,000.  Number  603, 
same  person  and  mortgage,  same  date,  same 
maturity,  $2,000.  Number  504,  William  N. 
Ghent,  a  mortgage,  same  date,  same  maturity, 
$2,000.  Number  505,  same  person  and  mort- 
gage, same  date,  same  maturity,  same  amotmt 
as  last  given.  Number  606,  Edward  A.  Gab- 
bett,  a  mortgage,  October  30,  1912,  same  ma- 
turity, $2,600.  Number  507,  same  person  and 
mortgage,  same  date  as  last  given,  same  ma- 
turity, $2,000.  Number  508,  Joe  Wood,  a 
mortgage,  October  29,  1912,  due  December  1, 
1921,  $2,500.  Nnmber  509,  same  person  and 
mortgage,  same  date,  same  maturity,  $2,500. 

[502]  All  of  these  mortgages  that  I  have 
described  were  dated  between  the  25th  day 
of  October  and  the  30th  day  of  October,  1912, 
inclusive.  The  face  total  amount  of  the  mort- 
gages which  I  have  described  is  $52,650  and 
that  amount  corresponds  with  the  amount 
which  appears  to  the  credit  of  the  Savings 
Loan  d  Trust  Company, 

Q.  The  day  book  of  the  Savings  Deposit 
Bank  of  November  13,  1912,  shows  that  loans 
484,  487,  499,  485,  491,  490,  498,  497,  504, 
482,  were  charged  to  the  Loan  &  Trust  Com- 
pany do<»sn't  it? 

A.  Yes,  sir.  The  trust  company  gave  a 
check  on  the  bank  itself  for  $8,400,  and  turned 
in  the  trust  company  note  guaranteed  by  G. 
S.  Toumans  for  $8,250,  the  two  amounting 
to  $13,650  total. 

Q.  I  call  your  attention  to  the  paper  just 
marked  exhibit  P-1,  and  ask  yoti  to  state  if 
that  was  the  mortgage  that  was  given  to 
secure  the  note  exhibit  P. 

A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  mortgage 
just  referred  to,  and  ask  you  to  state  if  it 
does  not  recite  that  it  is  free  of  all  encum- 
brance. 

A,  That  is  the  way  the  blank  reads,  but  as 
a  matter  of  fact  the  land  was  not  at  that 
time.  It  is  true  that  the  record  I  filed  with 
his  note  and  mortgage  shows  that  the  land 
was  encumbered  by  a  former  mortgage  of 
$400. 

Q.  Do  you  know  who  William  N.  Ghent 
was,  the  maker  of  this  mortgage? 

A.  Yes,  sir.  He  bought  the  land  from 
myself  as  agent,  from  the  person  that  held 
the  title,  the  Savings  Loan  &  Trust  Company, 
the  bank  or  myself,  the  abstract  will  show. 
His  business  was  the  business  of  trying  to 
make  a  living  as  a  laborer.  I  first  met  him 
all  the  way  from  a  day  to  thirty  days  before 
this  mortgage  was  given.  Hal  no  prior 
acquaintance  with  him  prior  to  that  time. 
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He  oivned  no  properiy  aiiywhere  that  I  know 
of. 

Q.  You  sold  him  this  property  as  an  agent 
either  for  the  trust  company  or  for  the  bank 
on  the  same  date  this  mortgage  was  given. 

A.  Either  then  or  prior  to  that.  I  think 
the  deed  was  given  to  him  the  same  day  he 
gave  the  mortgage  back  to  the  trust  company. 
The  consideration  shown  in  the  abstract  and 
deed  would  be  right.  William  H.  Ghent  was 
a  young  man.  I  think  he  was  single,  the 
mortgage  will  show.  I  could  not  tell  whether 
I  first  met  him  at  some  of  the  stores  or 
[503]  in  the  hotel  or  where.  Prior  to  the 
first  time  before  the  execution  of  the  deed 
I  had  never  heard  of  him.  I  do  not  remem- 
ber who  introduced  us.  I  could  not  tell 
where  it  was.  I  do  not  remember  how  I 
came  to  meet  him.  He  was  not  working  just 
at  that  time.  He  was  engaged  in  the  busi- 
ness of  working  for  a  living  for  farmers  of 
North  Dakota.  He  hadnt  a  position  just  at 
that  time  that  I  know  of.  He  might  have 
and  he  might  have  told  me  so,  but  I  have 
forgotten.  I  don't  remember  whether  I  ever 
saw  him  doing  any  work  or  not.  I  had  lots 
of  men  working  for  myself.  He  might  have 
worked  for  me,  I  don't  remember. 

Q.  You  never  did  any  business  with  him 
before  this  in  your  life? 

A.  I  may  have.  I  cannot  single  him  out. 
I  do  not  recognize  the  man.  He  was  quite 
a  good  sized  man.  He  probably  weighed  about 
180  pounds.  I  knew  at  the  time  where  he 
came  from.  I  have  an  affidavit  of  his.  I 
took  it  from  him  at  the  time  he  executed 
exhibit  P.  I  took  it  principally  to  have  a 
record  of  this  man,  where  he  came  from,  his 
age,  and  the  statement  from  him  as  to  his 
status.  My  only  other  reason  I  presume,  was 
the  average  way,  trick  of  the  banker  to  be 
dead  sure  everything  was  correct. 

Q.  It  was  a  trick? 

A.  Yes,  and  the  whole  proposition  was  a 
triek.    They  all  practise  the  same  way. 

Q.  I  was  talking  about  Grant  S.  Youmans 
—you  were  tricky? 

A.  Yes,  I  had  to  be,  but  I  was  not  tricky 
enough  to  keep  out  of  the  grasp  of  those  other 
fellows.  They  were  too  tricky  for  ipe.  I 
was  trying  to  trick  one  of  the  great  number 
making  up  the  common  people.  I  was  using 
a  banker's  trick,  or  playing  safe.  I  was  try- 
ing to  trick  Ghent  as  one  of  the  common 
people.  They  have  to  exploit  everyone  that 
comes  in  order  to  make  any  money. 

Q.  Isn't  it  a  fact  that  you  were  trying 
to  play  a  trick  on  the  state  banking  board? 

A.  Not  necessarily.  I  had  no  thought  at 
all  of  tricking  the  banking  board. 

Q.  Didn't  have  the  state  hanking  board  or 
the  examiner  or  any  public  officials  in  mind 
at  the  time? 
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A.  I  might  have.  I  doubt  very  much 
whether  I  though  of  the  state  bank  examiner 
at  the  time  the  affidavit  was  drafted  and 
executed.  It  [504]  isn't  a  fact  that  my 
purpose  in  taking  that  affidavit  was  to  make 
someone  believe  that  it  was  a  good  faith 
transaction.  I  did  not  know  that  this  Ghent 
transaction  was  fraudulent.  I  know  that  it 
was  not.  I  don't  know  whether  Ghent  had 
even  seen-that  land  or  not.  I  don't  know  that 
he  had  not.  I  probably  talked  a  month  before 
about  the  land,  and  gave  him  a  description. 
At  the  time  of  making  the  deal  he  talked  of 
his  wanting  to  get  a  piece  of  land  so  that  he 
was  able  to  pay  for  it,  that  he  would  be  glad 
to  have  it  as  an  investment.  Probably  no 
conversation  about  its  character  or  quality. 
There  must  have  been.  There  must  have  been 
a  conversation  about  the  consideration.  Yes, 
there  was.  I  cannot  remember  the  conversa- 
tion. It  is  hard  to  say  who  started  the  deal 
Ghent  or  I.  I  do  not  remember  I  could  not 
tell  to  save  my  life  whether  I  went  after 
him  or  he  went  after  me. 

Q.  Isn't  it  a  fact  right  there  at  the  same 
time  you  took  a  deed  back  from  him? 

A.  Subsequently  to  the  time  this  deal  was 
made.  It  might  have  been  a  day  and  it  might 
have  been  a  week  subsequent. 

Q.  Isn't  it  a  fact  that  it  was  done  im- 
mediately thereafter  ? 

A.  I  don't  remember. 

Q.  I  draw  your  attention  to  the  fact  that 
that  deed  is  dated  the  29th  day  of  October, 
and  is  sworn  to  on  the  same  day. 

A.  Yes,  that  is  a  fact.    It  looks  that  way. 

Q.  That  is  the  same  day  these  other  papers 
were  executed? 

A.  The  papers  are  dated  the  same  date, 
but  they  may  not  have  been  executed — half 
the  mortgages  in  Ward  county  are  not  ex- 
ecuted on  the  date  the  deed  shows  date. 

Q.  Do  you  mean  to  tell  the  court  and 
juT^  that  you  took  this  deed  a  week  after 
this  transaction? 

A.  I  am  not  telling  the  jury  that.  I  do 
not  remember. 

Q.  I  call  your  attention  to  the  fact  that 
it  was  acknowledged  on  the  same  day? 

A.  I  am  telling  you  that  it  is  possible 
tliat  the  date  may  show  the  acknowledgment 
as  the  same  day,  but  it  might  have  been  a 
dav  or  a  week  later.  You  can  date  an  ac- 
knowledgment  back,  but  it  is  unsafe  to  date 
it  ahead. 

Q.  This  notary  public  was  your  secretary? 

A.  Yes. 

[505]  Q.  Isn't  it  a  fact  that  you  put  this 
deed  into  the  bank,  the  Savings  Depeosit  Bank 
on  the  30th  day  of  October,  1912,  that  same 
time  that  you  put  the  rest  of  these  papers 
in  there? 

A.  That  deed  was  never  in  the  bank.  You 
bet  I  kept  it  in  my  pocket  all  the  time. 


Q.  Then  the  transaction  came  to  this,  this 
man  that  you  do  not  remember,  that  you  do 
not  remember  where  you  saw  him,  and  when 
and  what  he  looks  like,  bouglit  a  piece  of  land 
from  your  trust  company,  and  gave  a  mort- 
gage back  on  it  for  $2,000  and  a  note,  and 
you  took  an  affidavit  from  him,  and  then  you 
took  back  from  him  a  deed  to  yourself,  and 
then  you  took  that  note  and  mortgage  and 
put  it  in  the  savings  bank,  isn't  that  a  fact? 

A.  A  part  is  a  fact  and  the  other  is  not. 
When  you  state  as  to  my  saying  I  do  not 
remember  of  ever  seeing  the  man  or  ever 
knowing  him,  as  a  matter  of  fact  I  did  know 
the  man,  and  I  saw  him  the  day  the  papers 
were  executed. 

Q.  Do  you  know  where  the  man  w^it  after 
he  finished  the  transaction? 

A.  Yes;  went  to  work  in  the  vicinity  of 
Minot,  for  some  farmer.  I  do  not  know  who 
paid  him,  no.  I  saw  him  on  several  occasions 
after  that  when  he  came  in  for  Sunday,  three 
or  four  times.  I  think  it  is  safe  to  say  at 
least  four  times.  I  think  on  the  street  I 
stopped  and  talked  to  him.  I  cannot  tell 
you  whether  he  ever  lived  on  the  land. 

Q.  And  at  the  time  Ghent  gave  you  back 
the  deed  no  money  changed  hands? 

A.  Yes,  sir.  I  do  not  remember  how  much. 
It  might  have  been  $1  or  1  to  $10.  Our  no- 
tation tells  where  I  paid  $2  for  deeds.  By 
that  I  mean  I  paid  $2  for  executing  the  deed. 

Q.  And  the  deed  you  refer  to  is  exhibit 
P-3? 

A.  Yes,  sir,  that  is  one  of  the  deeds  he 
executed  to  me.  I  think  I  had  two  transac- 
tions with  that  fellow  of  the  same  nature  as 
this  one. 

Q.  What  wa^  the  other  one.  What  is  the 
date  of  the  other  transaction? 

A.  I  think  it  was  the  same  transaction,  the 
same  date  I  think.  The  same  time,  I  think  so. 
Involving  another  piece  of  land.  We  went 
through  all  this  same  procedure. 

[506]  We  cannot  cumber  this  opinion  by  go- 
ing any  further  into  this  evidence.  It  is 
sufficient  to  say  that,  according  to  the  plain- 
tifif's  own  testimony,  this  procedure  was  fol- 
lowed in  manv  instances. 

The  plaintiff,  Youmans  himself,  admitted 
that  it  was  "just  a  small  trick  that  he  had 
learned  when  he  was  in  the  banker's  fraternity 
to  make  land  available  for  commercial  pur- 
poses," and  that  the  way  he  had  to  do  busi- 
ness was  "to  grab  everything  in  sight  and  give 
as  little  as  possible." 

How  in  the  face  of  this  record  any  person 
can  question  the  right  of  the  bank  exan&iners 
to  close  the  bank  in  question,  it  is  difficult 
to  see.  Oliver  Knudson,  a  previous  state  bank 
examiner,  had  found  fault  with  the  bank,  and 
demanded  that  some  $40,000  worth  of  bad 
securities  should  be  withdrawn  and  others 
replaced.     In  order  to  do  this  the  plaintiff 
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curns  in  some  $57|000  worth  of  B^curities 
which  are  the  sweepings  of  his  own  trust  com- 
pany, and  by  that  transaction  inoreases  the 
liability  of  the  bank  to  that  company  to  the 
extent  of  some  $90,000.  Of  this  amount,  too, 
some  twenty  or  twenty-three  thousand  dollars 
worth  are  of  the  nature  of  the  alleged  Ghent 
loan  and  mortgage.  The  purpose  of  bank 
supervision  is  clearly  to  protect  the  depositors 
and  the  public,  and,  as  we  have  before  stated, 
not  only  was  the  board  of  bank  examiners 
and  was  the  defendant  Sever tson  justified  in 
the  action  that  was  taken,  but  they  would 
have  been  remiss  in  their  public  duty  if  they 
had  not  taken  it. 

So,  too,  as  we  have  also  stated,  if  the  orders 
of  the  board  were  in  any  way  illegal  or  op- 
pressive, an  appeal  conld  have  been  taken  from 
their  action  to  the  courts,  and  this  was  never 
taken. 

It  is  also  elementary,  and  must  be  evident 
to  all,  that  there  can  be  no  such  thing  as  a 
conspiracy  to  do  a  lawful  act  in  a  lawful 
manner,  and  much  less  an  act  which  it  is 
one's  duty  to  the  public  to  perform. 

It  is  also  clear  that  the  presumption  of 
good  faith  and  necessity  applies  to  the  dis- 
cretionary acts  of  public  officials  such  as 
those  before  us,  and  that  where  there  is  a 
remedy  prescribed  for  the  reviewing  of  these 
acts  that  that  remedy  must  be  resorted  to 
before  their  order  or  judgment  can  be  set 
■side. 

It  is  also  dear  that  such  a  remedy  or 
method  of  review  was  prescribed  by  the  leg- 
islature, and  that  no  such  relief  was  ever 
applied  for  or  resorted  to.  The  statute  in- 
deed provides,  among  other  things,  that  *'any 
[507]  and  all  orders  made  by  said  board  shall 
be  immediately  operative  and  remain  in  full 
force  until  modified,  amended,  or  annulled  by 
such  board,  or  hy  a  oottri  of  competent  furie- 
diction,  in  an  action  to  he  oornmenoed  hy  the 
party  against  whom  such  order  may  have 
been  issued.".    Gomp.  Laws  1013,  If  3,  §  5146. 

We  are  not  only  satisfied  that  there  is 
no  proof  in  the  record  which  is  before  us  of 
any  improper  motive  on  the  part  of  the  public 
officials  mentioned,  but  that  all  of  the  above 
considerations  and  rules  of  law  apply,  and 
that  even  if  there  were  any  improper  motives 
no  cause  of  action  was  proved.  We  base 
this  conclusion  almost  entirely  upon  the  testi- 
mony of  the  plaintiff  and  appellant  himself, 
and,  where  not  upon  his  testimony  alone,  up- 
on testimony  which  is  uncontradicted  and 
undisputed. 

There  is  no  question  that  sometime  previous 
to  the  making  of  the  order  herein  complained 
of  that  Severtson's  predecessor  and  the  then 
Chief  Bank  Examiner  Oliver  Knudson  bad 
criticized  the  conduct  of  the  bank,  and  that 
questionable  securities  to  a  large  amount  had 
been  ordered  to  be  withdrawn  and  either  cash 


or  acceptable  securities  substituted  therefor, 
and  that  no  attempt  was  made  to  have  this 
order  set  aside  by  any  competent  tribimal. 

It  is  also  clear  that  in  order  to  comply 
with  this  order  the  plaintiff  resorted  to  what 
he  himself  termed  "a  banker's  trick,"  and  ob- 
tained from  the  Savings  Loan  &  Trust  Com- 
pany, which  he  himself  practically  owned, 
some  $52,650  worth  of  securities,  which,  to 
say  the  least,  were  of  a  very  questionable 
character. 

There  can  be  no  question  that  when  Severt- 
son  visited  the  bank  on  October  18,  1913,  he 
found  that  the  liabilities  of  the  bank  were 
about  $61,903.37,  and  its  loans  and  discounts 
about  $66,000,  and  that  practically  all  of 
these  loans  and  discounts  made  up  of  the  ques- 
tionable securities  taken  from  the  Savings 
Loan  &  Trust  Company,  and  the  notes  of  the 
plaintiff  and  his  wife  and  brother. 

There  can  be  no  question  that  at  the  time 
of  the  closing  of  the  bank  at  least  $20,000  of 
these  securities  were  absolutely  undesirable 
and  such  as  no  bank  should  claim  as  assets, 
and  that  they  merited  the  characterization  of 
''fake  loans"  which  Severtaon  gave  to  them. 

Such  being  the  case  the  action  falls  as  to 
the  official  defendants. 

As  to  the  purchasers  of  the  bank,  the  re- 
maining defendants,  there  is  [508]  absolutely 
no  evidence  of  fraud  or  duress,  and  at  no  time 
was  there  any  effort  or  attempt  to  set  aside 
the  conveyance.  The  proof,  on  the  other  hand, 
shows  a  subsequent  ratification.  This,  too,  is 
apparent  from  the  plaintiff's  own  testimony. 

He  testified  that; 

Q.  Explain  to  the  jury  what  took  place 
between  yon  and  Mr.  McQee  and  Mr.  Severt- 
son  when  Mr.  McGee  came  in? 

A.  When  Mr.  MeGee  came  in  we  were  ia 
the  back  room,  he  came  in  the  side  door,  if 
I  remember  right,  at  least  he  walked  back 
there  and  I  went  and  introduced  him  to  Mr. 
Severtson.  Either  one  or  the  other  admitted 
having  met.  They  did  not  shake  hands  any- 
way and  we  went  into  the  front  office.  They 
went  in  first. 

"They  did  not  ask  me  to  go;  they  talked 
probably  two  or  three  minutes  and  then  called 
me.  I  went  in  and  Mr.  Severtson  said  that 
$20,000  was  the  amount.  That  was  2  o'clock 
Sunday  in  Mr.  McGee's  presence.  That  was 
the  amount  I  was  to  work  on.  McGee  said, 
"Don't  you  think  I  had  better  see  Bob  about 
itt"  Severtson  said  he  better  see  Roach  about 
it.  There  was  but  very  little  said  there, 
when  we  sat  there  facing  my  director  a«d  my 
attorney  he  says,  "My  God,  don't  tell  them 
that  I  have  not  paid  for  my  stock,"  I  said, 
"George,  I  can't  see  where  that  will  harm  you 
any."  "Well"  he  says,  "I  don't  want  them 
to  know  it,"  and  that  was  about  all  that  was 
said  at  that  time.  The  next  day,  Monday 
afternoon,  I  think  I  was  in  his  office  about 
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4:15  o'clock.  There  was  nobody  there  but 
McGee  and  his  clerks.  The  conversation  was, 
of  course,  about  the  aflair.  He  wanted  to 
know  what  I  was  going  to  do.  He  said, 
"What  are  you  going  to  do  about  this  thing?" 
I  said,  *'It  don't  look  as  though  1  can  do  very 
much  except  what  they  tell  me  to  do."  I 
says,  ''My  friends  have  all  abandoned  me,  my 
bankers  have  abandoned  me,  and  my  attorneys 
have  abandoned  me,  and  I  don't  know  which 
way  to  turn."  He  said  something  had  to  be 
done  and  mighty  quick.  During  that  conver- 
sation he  threatened  me  with  prosecution. 
He  says,  "Something  has  got  to  be  done  to 
save  you  from  prosecution  and  trouble."  I 
answered,  '*If  there  was  any  prosecution  it 
would  be  on  trumped  up  evidence.  He  re- 
ferred to  something  that  had  been  said  about 
a  false  statement  to  the  banking  department, 
and  intimated  that  there  had  been  false  state- 
ments. I  told  him  there  was  no  such  thing 
in  existence;  that  [609]  I  had  never  made  a 
false  statement  in  my  life  to  the  banking 
board,  and  he  said,  "Probably  you  have  not." 
He  did  not  say  on  what  particular  ground 
any  prosecution  would  be.  It  was  a  very 
short  interview.  A  couple  of  days  later  he 
called  me  up  on  the  telephone  and  told  me 
to  come  right  up  to  his  office,  and  I  went. 
He  then  told  me  of  some  local  parties,  pos- 
sibly the  Second  National  Bank  People,  who 
were  willing  to  put  up  the  money  and  take 
over  the  bank.  He  said  any  one  of  them  can 
write  a  check  for  the  whole  amount,  and  I 
told  him  it  was  good  news  if  it  was  true  and 
then  followed  the  discussion  of  terms.  First 
he  wanted  a  $10,000  bonus,  and  I  told  him 
it  was  too  much,  I  could  not  think  of  it.  I 
declined  the  proposition  and  left  him.  I  think 
he  called  me  up  the  next  morning  with  the 
proposition  that  they  would  come  down  and 
take  the  thing  over  for  $5,000,  and  I  told  him 
I  would  think  it  over,  and  any  settlement 
made  would  have  to  be  made  on  a  basis  of 
where  they  would  keep  their  hands  off  the 
Savings  Loan  &  Trust  Company  business.  He 
had  said  nothing  about  the  prosecution  of 
that  company.  He  did  not  say  what  could 
cause  any  prosecution,  just  simply  made  the 
proposition  they  would  relieve  me  of  prosecu- 
tion, that  I  was  subject  to  prosecution.  I 
only  wanted  "hands-off  policy"  on  the  Savings 
Loan  &  Trust  Company.  He  talked  it  over 
that  it  would  be  better  to  have  a  receiver 
for  the  trust  company  and  the  bank  at  the 
same  time,  have  the  whole  thing  cleaned  up. 
No  one  else  was  present  at  that  conversation. 
He  suggested  the  propriety  of  a  receiver  for 
the  bank  and  the  trust  company. 

Q.  At  this  time  no  threats  were  made? 

A.  Just  about  the  threat  to  have  a  receiver 
appointed  for  all  of  my  business.  I  took  it  as 
a  threat. 

Q.  Suggestion  that  it  ought  to  be  done? 

A.  Yes. 


With  ^reference  to   the  receiver,   he  said, 
"I  think  I  will  have  Francis  Murphy  appoint- 
ed receiver  for  both  the  bank  and  the  tiust 
company,"  and  he  said  he  had  already  «ecn 
him.     I  told  him  that  if  the  trust  company 
was  let  alone,  there  was  no  possibility  for  hav- 
ing a  receiver  appointed  for  that,  as  it  was  in 
no  danger,  and  in  very  good  condition,  and 
all  that  was  wrong  in  the  world  was  about 
$20,000  of  loans  in  the  bank.    I  don't  remem- 
ber that  he  answered  me  at  all>  and  that  i» 
tlie  summed-up   facts  of  what  happened   at 
that  conversation.    I  went  back  [510]  to  the 
bank  that  morning,  I  think  it  was  about  Tues- 
day or  Wednesday  that  be  called  me  up  over 
the  telephone  and  he  said,  "How  about  that 
offer  ?"    I  says,  "I  don't  know,  if  I  can  be  sure 
of  hands-off  policy  I  guess  I  had  better  let 
you  have  the  bank;"  and  he  said,  "If  you 
say  60,  I  will  have  the  bunch  down  there  in 
fifteen    minutes    and    close    the    deal."      By 
"bunch"  I  refer  to  Mr.  Roach,  Mr.  Barron, 
Mr.  Johnson,  Mr.  Rasmussen,  and  Mr.  McGee. 
They  came  and  went  into  session  in  the  back 
room   of   the   bank,   and   called  me   in,  and 
I   had  a  conference  there  with  all  of  them. 
A  memoranda  of  the  contract  was  made,  which 
is  here,  stating  the  terms  under  which  I  was 
to  turn  over  the  whole  business.    Mr.  McGee 
did  the  talking.    He  called  me  in,  or  at  least 
somebody  did  into  the  back  room.     When  I 
got  there  they  were  sitting  around  in  a  circle 
smoking,  and  he  said,  "Well,  we  might  just 
as  well  come  to  terms."    I  says,  "All  right, 
I  want  to  take  down  a  memoranda  of  this 
transaction,"  and  I  took  a  piece  of  paper  and 
as  the  terms  were  discussed  I  put  them  down. 
He  says,  "These  men  are  willing  to  take  over 
the  bank  with  a  $5,000  bonus,  and  open  it  up 
and   protect  your  depositors."     I  have  that 
memoranda  and  can  give  the  terms  of  the 
verbal  contract,  verbal   agreement  that  was 
there  made  up  and  later  embraced  in  a  writ- 
ten contract.    I  made  the  memoranda  myself. 
Mr.  McGee  said,  "These  men  are  willing  to 
take  over  this  bank  and  open  it  up  and  pay 
off  the  depositors  if  you  and  your  wife  will 
surrender  all  of  your  stock,  and  resign  as  an 
officer  and  director,  and  turn  over  everything 
besides  giving  them  a  $5,000  bonus,"  and  I 
answered,  "Well,  just  let  me  know  for  sure 
how  I  will  come  out  on  this,  now  if  I  sur- 
render my  stock  and  my  wife's  stock  and  give 
you  a  mortgage  on  my  homestead  of  $5,000 
I  will  expect  to  have  the  excessive  loans  can- 
celed, charged  off,  and  delivered  to  me,"  and 
til  at  was  agreed  to.    Then  within  five  minutes 
afterwards  Barron  backed  up  on  that.     He 
didn't  say  anything  to  me,  he  went  over  in 
the  corner  with  Mr.  McGee  and  thev  had  a 
whispered   conversation  and  came  back  and 
McGee  says,  "I  don't  know  whether  we  want 
to  give  up  these   mortgages  or  not,"  but  I 
had  it  jotted  down  and  it  stood  in  my  mind 
as  one  of  the  features.    McGee  said,  "I  don't 
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know  whether  that  will  be  done  or  not."  I 
said«  *'I  will  expect  that  to  be  done,"  and 
I  did.  He  said,  "The  twelve  farms  will  have 
to  be  deeded  over  to  the  bank  on  which  the 
excessive  loans  are,"  and  I  agreed  to  that, 
and  when  the  notes  were  made  and  the  thing 
was  agreed  [511]  to,  and  we  all  understood 
the  terms,  then  McGee  called  me  aside  and 
he  says :  "You  will  have  to  come  across  with 
that  $1,000  note  of  mine."  I  told  him  that 
while  it  was  another  hold-up  I  will  have  to 
do  it  if  I  can  be  sure  of  hands-off  policy 
towards  my  company,  and  he  said,  "All  right, 
will  you  give  me  that  note?"  and  I  said,  "I 
will  give  it  to  you  when  this  bank  is  opened 
up  and  my  depositors  paid  off."  That  was 
right  at  the  same  session,  and  the  other  boys 
were  sitting  there,  and  McGee  and  I  at  one 
side  talking  in  a  low  whisper.  I  think  per- 
haps Mr.  Schoregge  was  there  also,  but  I 
doubt  it.  So,  we  went  back  and  took  our 
seats,  and  McGee  asked  each  one  present  if  the 
terms  were  agreed  to  and  satisfactory,  and 
they  all  answered  ''yes,"  and  he  said  to  me, 
"I  will  go  right  down  to  my  office  and  draw 
up  a  contract  covering  these  items  and  terms, 
and  I  will  have  you  come  down  and  sign  it." 
That  was  about  4:30  in  the  afternoon  when 
the  meeting  broke  up.  About  9  o'clock  in  the 
evening  McGee  called  me  up  and  said  the 
contracts  were  ready.  It  was  possibly  Wed* 
needay  or  Thursday,  I  don't  remember.  I 
have  the  original  contract  which  was  later 
signed.  It  was  drawn  on  October  22d.  It 
would  be  Tuesday  or  Wednesday.  That  nig^t 
he  called  me  up  at  about  9  o'clock  and  I  went 
down  to  his  office  and  found  Mr.  McGee^ 
Mr.  Rasmussen,  and  Mr.  Barron  in  McGee^s 
office,  and  one  or  two  of  the  clerks  in  the 
front  office.  He  handed  me  a  typewritten 
paper  and  he  says,  "There  is  the  contract, 
read  it  over,"  and  I  said,  "Well,  George,  thia 
is  not  the  contract  we  made."  I  didn't  sign 
it,  I  handed  it  back  to  him,  and  he  promptly, 
without  any  discussion,  called  in  his  clerk 
and  dictated  a  new  contract  and  made  it  con- 
form a  little  more  to  the  original  agreement. 
I  took  the  contract  and  left  them  and  went 
over  it.  I  was  absent  about  an  hour  thinking 
about  it  and  looking  it  over,  and  when  I  re* 
turned  I  told  him  it  was  not  the  contract  that 
had  been  agreed  upon,  and  McGee  dictated  a 
new  contract.  That  contract  was  executed 
at  that  time.  McGee  went  along  with  me 
up  to  my  home.  We  went  out  and  had  the 
contract  signed  by  my  wife.  After  it  was 
signed  by  her  he  took  the  contract  away  and 
I  stayed  home.  Whatever  was  said  by  any 
of  those  parties  was  said  before  the  contract 
was  signed.  No  statement  was  made  to  James 
Johnson.  He  was  not  present.  Mr.  Kasmus- 
sen  talked  over  the  bank  and  its  business,  and 
what  the  assets  amounted  to,  and  about  the 
farms,  and  whether  he   could  have  all  the 


clerks  and  all  of  the  furniture  in  the  bank 
and  everything  [512]  in  sight.  I  think  it  was 
the  next  day  when  the  transfer  of  my  stock 
was  turned  over  and  we  were  in  the  back 
room  of  the  bank.  McGee  was  there  and 
James  Johnson  was  there  and  Hasmussen  and 
Barron,  Mr.  Koach,  and  myself.  The  stock 
had  not  been  delivered  at  that  time.  It  was 
probably  about  the  same  time  that  I  turned 
the  stock  over  in  trust  in  Mr.  Schor^ge's 
hands  to  be  delivered  to  them  whenever  they 
did  certain  things.  I  don't  know  whether  he 
turned  over  the  stock  or  not.  I  had  turned 
it  over  to  Mr.  Schoregge  in  a  conditional  way. 
The  time  when  I  met  these  defendants,  in- 
cluding McGee  at  the  bank,  or  when  these 
shares  of  stock  were  turned  over  to  Mr. 
Schoregge,  when  I  was  admitted  to  the  back 
room,  McGee  asked  me  this:  "We  just  want- 
ed you  in,"  he  said,  "to  see  if  everything  was 
on  the  square,"  and  I  made  the  statement, 
"Gentlemen,  you  ought  to  be  pleased  with  the 
deal  you  have  pulled  off,  you  have  gotten  a 
bank  that  has  doubled  its  deposits  in  sixty 
days,  and  you  have  pulled  over  a  very  profita- 
ble deal  for  this.  You  have  caused  me  to  lose 
$25,000  on  this  deal,"  and  I  got  out.  I  think 
Mr.  Schoregge  was  in  the  same  room.  Mr. 
Severtson  had  left  for  Bismarck. 

Q.  After  that  time  you  had  nothing  more 
to  do  with  the  bank? 

A.  No,  sir,  except  to  help  them  in  every 
way  I  could.  I  got  my  stuff  out  of  the  bank, 
which  they  ordered  me  to  do  immediately, 
that  is^  remove  the  assets  of  the  trust  com- 
pany and  some  few  pieces  of  furniture  they 
let  me  remove.  All  the  assets  of  the  Savings 
Loan  &  Trust  Company  were  in  the  bank  at 
that  time. 

The  record  also  shows  that  the  plaintiff 
himself,  while  negotiating  with  one  Porter  for 
the  purchase  of  the  bank,  or  for  other  as- 
sistance, placed  the  assets  of  the  bank,  ex- 
cluding the  questionable  securities,  at  the  sum 
of  $44,166  and  the  liabilities  at  $44,000.  The 
transaction  was  simply  this:  In  considera- 
tion for  a  note  and  mortgage  from  Youmans 
to  them  for  $5,000.  they  agreed  to  take  this 
bank  off  his  hands,  whose  assets  and  liabilities 
were  even  or  practically  even  in  amount,  but 
whose  reputation  and  credit  had  been  be- 
scmirched  by  the  conduct  of  plaintiff  himself, 
and  to  relieve  the  plaintiff  of  all  other  lia- 
bility in  the  matter. 

It  is  a  general  rule  of  law  that  whatever 
one  man  may  do,  all  men  may  do,  and  what 
all  men  may  do  singly,  they  may  do  in  con* 
cert,  and,  if  the  [513]  sole  purpose  of  a  com- 
bination is  to  advance  the  proper  interests 
of  its  members  the  fact  of  the  combination 
does  not  of  itself  make  an  otherwise  lawful 
act  unlawful.  2  Mod.  Am.  Law,  425.  (This 
rule  is  subject  to  exceptions,  as  where  con- 
certed action,  such  as  hissing  at  a  theater, 
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makes  a  nuisance  of  that  wnich,  if  done  by 
one  alone,  would  be  harmless.) 

Calling  a  transaction  a  conspiracy  does  not 
make  it  such,  nor  do  mere  epithets  in  k  plead- 
ing constitute  evidence.  Root  y.  Hose,  6  N. 
D.  575,  72  N.  W.  1022. 

Damages,  too,  are  at  the  basis  of  and  are 
the  gist  of  the  action,  and  where  no  damages 
are  proved  no  cause  of  recovery  exists.  Mart- 
ens V,  Reilly,  109  Wis.  464,  84  N.  W.  840  j 
Commercial  Union  Assur.  Co.  ▼.  Shoemaker, 
63  Neb.  173,  88  N.  W.  166. 

There  is  absolutely  no  proof  of  fraud  or 
duress  in  obtaining  the  execution  of  the  con- 
tract, nor  is  there  any  evidence  of  an  unlaw- 
ful conspiracy  on  the  part  of  these  purchasers. 
The  matter  of  the  purchase  was  gone  over 
on  several  different  occasions  between  the 
plaintiff  and  the  purchasers,  and  the  contract 
was  twice  changed  at  the  plaintiff's  sugges- 
tion, and  in  fact,  new  contracts  were  drawn. 
Plaintiff's  own  testimony  clearly  shows  that 
not  only  was  the  contract  involved  freely  en- 
tered into  and  based  upon  adequate  considera- 
tion, but  that  he  subsequently,  with  full 
knowledge,  fully  and  completely  ratified  the 
transaction.  Even  if  errors  were  committed 
in  the  execution  of  testimony  (and  on  this 
we  express  no  opinion,  as  plaintiff  has  wholly 
failed  to  call  any  such  error  to  our  attention, 
and,  as  already  stated,  not  a  single  assign- 
ment of  error  has  been  argued  on  the  merits ) , 
still  the  plaintiff's  own  testimony  demon- 
strates beyond  question  that  there  was  no 
merit  in  his  case,  and  that  it  was  the  duty 
of  the  district  judge  to  direct  the  verdict 
which  he  did. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Rehearing  denied  December  28,  1916. 

Om  Motion  to  Vacate  Oboek  Denting 

Reheabino. 

(March  15,  1917—161  N.  W.  797.) 

Cole,  J. — ^By  an  opinion  of  this  court  filed 
December  2,  1916,  35  N.  D.  479,  160  N.  W. 
705,  this  court  affirmed  the  judgment  [614] 
of  the  trial  court.  A  petition  for  rehearing 
was  filed  on  Dec.  22,  1916,  and  on  December 
28,  1916,  an  order  was  entered  denying 
a  rehearing.  The  remittitur  was  there- 
upon transmitted  to,  and  judgment  en- 
tered thereon  in,  the  district  court.  On  Jan- 
uary 2,  1917,  the  plaintiff  filed  a  motion 
to  vacate  the  order  denying  a  rehearing.  Such 
motion  is  based  on  the  following  grounds: 
"That  Judges  Fisk,  Burke,  and  Goss  par- 
ticipated in  the  deliberations  of  the  court  and 
in  the  decision  denying  the  application,  and 
were  not  judges  of  this  court  at  said  time, 
their  term  of  office  having  expired  upon  the 
first  Monday  in  December  of  the  year  1916, 


and  the  said  three  persons  constituting  m 
majority  of  those  assuming  to  act  as  the 
supreme  court  of  this  state,  and  being  without 
legal  right  or  authority  to  so  act,  the  order 
denying  the  said  motion  was  without  author- 
ity of  law  and  void. 

"That  the  said  order  amounts  in  effect 
to  a  complete  denial  of  justice  in  the  above- 
entitled  action,  no  fair  hearing  upon  the 
merits  having  ever  been  allowed  in  this  action 
in  this  court.'' 

On  the  5th  day  of  January,  1917,  this  oourt 
made  the  following  order: 

"Ordered,  Further,  that  the  said  motion 
of  the  said  Arthur  LeSueur  and  all  matters 
pertaining  thereto  to  be  heard  before  the 
supreme  court  of  this  state  at  the  Capitol  on 
Tuesday,  January  16th,  at  10  o'clock  a.  u.'* 

On  the  16th  day  of  January  the  court  as- 
sembled, with  four  judges  present,  and  upon 
request  of  counsel  for  plaintiff  and  appellant 
the  court  adjourned  to  January  17th,  1917, 
at  10  o'clock  A.  H.,  at  which  time  five  judges 
were  present:  District  Judges  J.  M.  Han  ley 
and  A.  T.  Cole  sitting  by  request  in  the  place 
of  Judges  Birdzell  and  Grace,  who  regarded 
themselves  as  disqualified. 

On  said  17th  day  of  January,  1917,  argu- 
ments on  the  part  of  counsel  for  plaintiff 
and  appellant  and  counsel  for  defendants  and 
respondents  were  heard. 

The  first  reason  assigned  for  asking  that 
the  order  denying  the  application  of  the  ap- 
pellant for  a  hearing  should  be  set  aside  and 
vacated,  and  the  rehearing  granted,  is  that 
Judge  Fisk,  Burke,  and  Goss  participated 
in  the  deliberations  of  the  court  and  in  the 
decision  denying  the  application,  and  were  not 
judges  of  this  court  at  said  time,  their  term 
of  office  having  expired  on  the  first  Monday 
in  December  of  the  year  1916,  and  that  they 
had  no  legal  right  or  authority  to  act,  and 
therefore  [515]  the  order  denying  said  motion 
for  a  rehearing  was  without  authority  of  law 
and  void. 

The  reason  thus  presented  for  a  vacation 
of  the  order  denying  a  rehearing  presents  the 
identical  question  which  was  considered  and 
determined  by  this  court  in  State  v.  Robinson, 
36  N.  D.  410,  417,  160  N.  W.  612,  514.  The 
plaintiff  contends,  however,  that  the  opinion 
in  State  v.  Robinson,  35  N.  D.  41,  160  N.  W. 
614,  is  of  no  force  or  effect,  and  does  not  con- 
stitute an  opinion  of  tliis  court  for  the  reason 
that  it  was  promulgated  by  four  district 
judges  purporting  to  sit  and  act  as  judges 
of  the  supreme  court,  and  it  is  contended  that 
the  supreme  court  cannot  be  constituted  whol- 
ly of  district  judges.  This  question  was  con- 
sidered in  the  opinions  above  referred  to,  and 
a  contrary  conclusion  announced  therein.  We 
have  again  reviewed  this  question,  however, 
and  the  court  as  now  constituted  are  of  the 
opinion  that  a  district  judge  when  called  to 
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sit  In  a  cause  pending  in  the  supreme  court 
becomes  for  all  purposes  of  that  cause  a  judge 
of  the  supreme  court,  and  as  such  is  invested 
with  the  same  power  and  impressed  with  the 
same  duties  and  obligations  as  those  possessed 
by  and  imposed  upon  a  person  regularly  elect- 
ed a  judge  of  the  supreme  court.  And  in  our 
opinion  the  people  haVe  in  §  100  of  the  Con- 
stitution designated  the  persons  frohi  whom 
justices  of  the  supreme  court  may  be  chosen 
to  take  the  place  or  places  of  any  or  all  of 
the  justices  of  the  supreme  court  in  any 
cause  wherein  any  or  aM  of  such  justices  may 
be  disqualified.  The  section  of  the  Constitu- 
tion referred  to  must  have  a  reasonable  and 
effeetive  interpretation,  and  therefore  If  it 
should  so  happen,  as  it  may  happen,  that  for 
some  reason  all  of  the  justices  of  the  supreme 
court  shall  feel  themselves  disqualified  to  sit 
in  any  particular  cause,  a  full  number  of 
judges  of  the  district  court  may  be  called  in, 
who,  for  the  purposes  of  the  cause  in  which 
they  are  sitting,  are  clothed  with  the  full 
power  of  the  regularly  elected  and  sitting 
justices. 

It  is  also  suggested  that  the  opinion  in 
SUte  V.  Robinson,  36  N.  D.  410,  160  N.  W. 
512,  wherein  Justices  Bruce  and  Christianson 
participated,  is  inconsistent  with  the  opinion 
in  the  same  cause  promulgated  by  the  four 
district  judges  sitting  as  justices  of  this 
court,  and  published  in  35  N.  D.  417,  160 
N.  W.  614,  for  the  reason  that  the  former 
opinion  held  "that  Justices  Bruce  and  Chris- 
tianson ought  to  be  relieved  from  participat- 
ing in  the  hearing  of  the  merits  of  the  con- 
troversy unless  the  contending  [516]  parties 
insisted  upon  their  participation,"  while  the 
subsequent  opinion,  published  in  86  N.  D. 
417,  160  N.  W.  614,  shows  that  objection 
was  made  to  the  jurisdiction  of  the  court  as 
then  constituted.  It  is  therefore  contended 
that  Justices  Bruce  and  Christianson  ought 
to  have  participated  in  the  latter  decision. 
We  have  carefully  examined  the  record  and 
find  that  this  contention  is  wholly  untenable. 
It  is  true,  the  justices  elect  filed  written 
objections  to  the  jurisdiction  of  the  court, 
but  such  objection  in  no  manner  either  sug- 
gested or  requested  that  Justices  Bruce  and 
Christianson  participate  in  the  determination 
of  the  controversy.  On  the  contrary,  it  was 
specifically  asserted  in  the  written  objections 
so  filed  that  "Justices  Bruce  and  Christianson 
are  equally  interested  in  the  outcome  because 
it  affects  their  term  of  office." 

The  position  assumed  by  counsel  for  the 
justices  elect  was:  (1)  That  all  the  members 
of  the  supreme  court  had  a  sufficient  interest 
in  the  controversy  then  pending  to  disqualify 
them  from  participating.  (2)  That  the  su- 
preme court  of  this  state  cannot  consist  sole- 
ly of  district  judges  called  in  to  sit  in  places 
of  disqualified  justices  of  the  supreme  court. 


but  that  one  or  more  of  the  regularly  elected 
justices  of  the  supreme  court  must  necessarily 
participate  in  the  decision  of  each  cause.  If 
this  contention  was  carried  to  its  logical  con- 
clusion, it  would  follow  that  in  any  cause 
in  which  the  justices  of  the  supreme  court 
were  disqualified  one  or  more  of  such  justices 
must  sit  as  a  judge  in  his  own  cause,  or  else 
justice  be  defeated  because  no  tribunal  existed 
to- settle  the  controversy.  Such  construction 
of  §  100  of  the  Constitution  would  tend  to 
defeat  the  obvious  purpose  of  its  enactment, 
and  convict  its  framers  of  having  intended 
to  negative,  and  in  certain  cases  destroy, 
the  very  object  they  sought  to  promote. 

And  while  we  are  not  directly  concerned 
with  the  decision  in  State  v.  Robinson,  35 
N.  D.  417,  160  N.  W.  514,  and  find  it  un- 
necessary to  express  either  our  approval  or 
disapproval  of  the  principles  of  law  therein 
announced,  we  are  all  agreed  that  that  de- 
cision, promulgated  by  four  district  judges 
sitting  as  judges  of  the  supreme  court,  is  in 
fact  the  opinion  of  the  supreme  court  of  North 
Dakota,  and  entitled  to  the  same  considera- 
tion as  though  it  had  been  promulgated  by 
four  regularly  elected  justices  of  the  supreme 
court. 

The  question  whether  the  terms  of  office  of 
Judges  Fisk,  Burke,  and  Gross  expired  on  the 
first  Monday  in  December,  1916,  or  the  first 
[617]  Monday  in  January,  1917,  is  not  in- 
volved in  the  instant  case,  however.  The 
question  is  whether  they  were  in  fact  either 
de  fure  or  de  fado  judges.  And  we  are  all 
agreed  that  they  were  in  any  event  officers 
de  facto. 

The  authorities  generally  recognize  that  the 
three  essential  requisites  of  an  officer  de  facto 
are: 

1.  The  office  held  by  him  must  have  a  de 
fUTB  existence,  or  at  least  one  recognized  by 
law. 

2.  He  must  be  In  the  actual  possession 
thereof;  and, 

3.  His  holding  must  be  under  color  of  title 
or  authority.  Constantineau,  De  Facto  Doc- 
trine, §§  26  et  seq.;  29  Cyc.  1389  et  seq. 

In  the  case  at  bar  the  existence  of  the  de 
jure  office  is  conceded.  Consequently,  Fisk, 
Burke,  and  Goss  were  de  facto  judges  pro- 
vided : 

1.  They  were  in  possession  of  the  office. 

2.  Were  holding  over  under  color  of  title 
or  of  authority. 

There  can  be  no  question  whatever  about 
the  first  proposition.  They  were  concededly 
in  possession  of  their  respective  offices,  and 
were  at  no  time  dispossessed.  They  were 
recogfnized  as  incumbents  of  such  offices  by 
the  clerk,  marshal,  and  reporter  of  the  su- 
preme court,  as  well  as  by  Justice  Bruce  and 
Christianson,  the  two  hold-over  judges  whose 
membership  in  the  court  was  not  in  dispute. 
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They  occupied  the  oflBicial  chamberB  set  aside 
for  justices  of  the  supreme  court  and  formerly 
occupied  by  them  in  the  state  capital.  They 
were  also  recognized  by  the  various  executive 
officers  as  incumbents  of  the  offices.  f\>r  in- 
stance, Chief  Justice  Fisk  was  recognized  by 
the  board  of  pardons;  the  state  auditor  and 
state  treasurer,  respectively,  recognized  their 
incumbency,  and  warrants  for  their  salaries 
were  drawn  by  the  state  auditor,  and  paid 
by  the  state  treasurer.  They  were  also  recog- 
nized by  the  various  litigants  and  attorneys 
having  business  in  the  supreme  court  of  the 
state  of  North  Dakota  and  the  various  public 
officers  required  to  transact  business  with  the 
court.  The  record  fails  to  show  a  single  case 
wherein  their  authority  to  act  during  the 
month  of  December  was  questioned  by  any 
litigant  or  attorney.  In  fact  the  attorneys 
for  the  plaintiff  in  this  case  in  the  petition 
for  rehearing  made  no  objection  to  the  dis- 
position thereof  or  consideration  of  the  same 
by  the  court  as  then  constituted. 

There  is  no  question  of  the  original  au- 
thority or  legal  warrant  of  Justices  Fisk, 
Burke,  and  Goss  to  occupy  their  respective 
offices.  They  [518]  received  their  authority 
directly  from  the  people,  and  in  accordance 
with  a  practical  construction  of  the  Constitu- 
tion, concurred  in  by  every  member  of  the 
court  for  a  quarter  of  a  century,  and  in  which 
they  concurred,  when  they  assumed  their  re- 
spective offices,  they  claimed  the  right  to  ex- 
ercise the  duties  of  their  respective  offices 
during  the  month  of  December.  They  were 
never  ousted  from  possession,  but  contintfally 
remained  in  possession  of,  and  were  apparent- 
ly and  to  all  intents  and  purposes  in  full 
possession  of,  their  offices,  and  continued  to 
exercise  the  duties  thereof.  In  addition  to 
this,  the  decision  in  State  v.  Robinson,  35  N. 
D.  417,  160  N.  W.  514,  filed  December  11, 
1916,  held  that  Justices  Fisk,  Burke,  and 
Goss  were  in  fact  d€  jure  officer s,  and  en- 
titled to  hold  and  occupy  their  respective 
offices  as  a  matter  of  right. 

If  it  be  assumed  that  Fisk,  Burke,  and  Goes 
were  not  de  jure  judges,  it  still  seems  manifest 
that  they  were  de  f<icto  judges.  In  fact  it  is 
liard  to  conceive  of  a  case  more  clearly  within 
the  de  far  to  doctrine.  And  the  fact  that  the 
acts  of  officers,  de  facto,  and  not  de  jure,  are 
binding,  is  well  settled  by  a  uniform  line  of 
decisions,  unbroken  practically  by  adverse  de- 
cisions, where  the  officers  are  de  jurCy  and 
this  has  been  held  in  many  instances  where 
the  office  or  offices  themselves  were  not  in 
fact  de  jure. 

In  this  connection  it  will  be  well  to  note 
a  few  of  the  leading  decisions,  among  which 
is  the  case  of  Lang  v.  Bayonne,  74  N.  J.  L. 
455,  12  Ann.  Cas.  961,  68  Atl.  90,  122  Am. 
St.  Rep.  391,  16  L.R.A.(N.S,)  at  page  93, 
and  numerous  cases  thereii;!  cited.    In  our  own 


state  the  matter  has  been  up  for  decision  and 
decided  by  our  own  court  in  the  case  of  the 
State  V.  Ely,  16  N.  D.  669,  14  L.R.A.(N.S.) 
638, 113  N.  VV.  711,  and  also  in  the  case  of  the 
State  V.  Bednar,  18  N.  D.  484,  121  N.  W.  614, 
20  Ann.  Cas.  458.  In  tlie  first  mentioned  case 
the  following  language  is  used:  "The  books 
are  full  of  cases  attempting  to  define  a  de 
facto  officer ;  but  it  is  generally  conceded  that 
no  precise  definition  can  be  given  fitting  all 
cases,  and  that  each  case  must  be  determined 
largely  upon  its  own  facts.  We  have  caref ul> 
ly  examined  a  great  number  of  authorities  on 
this  subject,  and,  as  to  the  reason  for  courts 
holding  officers  illegally  in  possession  of  an 
office  officers  de  fcbcto,  and  their  acts  valid, 
find  that  the  statement  of  this  doctrine  moat 
generally  accepted  is  contained  in  Plymouth 
V.  Painter,  17  Conn.  685,  44  Am.  Dec.  674, 
where  the  court  says:  'The  principle  estab- 
lished in  these  [519]  cases  in  regard  to  the 
proceedings  of  officers  de  fa<:to,  acting  under 
color  of  title,  is  one  founded  in  policy  and 
convenience,  is  most  salutary  in  its  opera- 
tion, and  is,  indeed,  necessary  for  the  protec- 
tion of  the  rights  <^  individuals  and  the  se- 
curity of  the  public  peace.  The  rights  of  no 
person  claiming  title  or  interest  under  or 
through  the  proceedings  of  an  officer  having 
an  apparent  authority  to  act  would  be  safe 
if  he  were  obliged  to  examine  the  legality  of 
the  title  of  such  officer  up  to  its  original 
source,  and  the  title  or  interest  of  such  person 
were  held  to  be  invalidated  by*  any  accidental 
defect  or  failure  in  the  appointment,  election, 
or  qualification  of  such  officer,  or  in  the 
rights  of  those  from  whom  his  election  or 
appointment  emanated.  Nor  could  the  su- 
premacy of  the  laws  be  maintained,  or  tlicir 
execution  enforced,  if  the  acts  of  the  officers 
having  a  colorable,  but  not  legal,  title,  were 
to  be  deemed  invalid."* 

This  case  also  cites  the  case  of  the  State  v. 
Carroll,  38  Conn.  449,  9  Am.  Rep.  409,  and 
the  case  of  People  v.  Staton,  73  N.  C.  646,  21 
Am.  Rep.  479. 

In  Brown  v.  O'Connell,  36  Conn.  432i  4  Am. 
Rep.  89,  it  is  held  that  an  officer  in  possession 
of  an  office,  although  appointed  by  a  body 
without  authority  to  make  the  appointment^ 
is  an  officer  de  facto. 

The  case  of  Brady  v.  Howe^  60  Miss.  607, 
holds  that  a  person  appointed  to  the  office  of 
judge,  although  the  governor  had  no  legal 
authority  to  make  the  appointment,  for  the 
reason  that  the  office  was  filled  by  one  whom 
the  governor  had  no  power  to  remove,  was 
nevertheless  an  officer  de  facto. 

In  the  case  of  the  State  v.  Bloom,  17  Wis. 
621,  it  was  held  that  if  a  person  is  convicted 
and  sentenced  at  a  term  of  court  heljl  by  a 
person  exercising  the  office  of  judge  of  such 
court  under  appointment  of  the  governor,  and 
without   authority   of   law,   there   being   no 
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person  oititled  to  exereiee  such  offioe,  the 
sentence  is  nevertheless  valid  and  binding  a& 
against  collateral  attack  by  habeas  corpus. 

In  MeCraw  v.  WiUiame,  33  Grat.  (Va.) 
510,  a  person  elected  as  judge  and  commis- 
sioned as  such  entered  upon  the  duties  of  the 
office  in  the  belief  that  his  term  commenced 
immediately,  and  he  was  held  to  be  a  cfe 
facte  officer,  notwithstanding  that  his  term 
did  not  legally  commence  until  a  considerable 
later  date,  and  his  predecessor's  term  had  not 
expired. 

[520]  In  the  case  of  Ex  p.  State,  142  Ala. 
87,  no  Am.  St.  Rep.  20,  38  8o.  836»  the  court 
passed  upon  the  matter  of  the  state  of  Ala- 
bama having  created  a  judicial  oireuit  and 
the  office  of  judge  thereof  by  an  unconstitu- 
tional and  void  statute,  but  indepebdently 
of  the  statute  there  was  in  a  certain  county 
a  circuit  for  that,  county  and  a  circuit  judge. 
The  judge  commissioned  by  the  governor  im* 
der  the  void  statute  Attempted  to  exerdie  the 
duties  of  the  office  of  circuit  judge  of  the 
county  in  question,  and  it  was  held  that  he 
was  an  officer  de  facto,  and  his  acts  valid. 

In  the  case  of  Cleveland  v.  McCanna,  7  N. 
D.  455,  41  L.R.A.  852;  66  Am.  St.  Rep.  ^70, 
75  N.  W.  908,  it  was  held  that  "it  is  well 
settled  that  the  raliditv  of  the  acts  of  a  lis 
fado  officer  cannot  be  attacked  in  a  eollateral 
proceeding." 

In  the  case  of  the  State  v.  Bednar,  hereto^ 
fore  cited,  the  previous  decision  in  the  case 
of  the  State  v.  Ely,  heretofore  cited,  was 
affirmed>  and  in  it  the  court  quotes  from  the 
case  of  Coyle  v.  Com.  104  Pa.  St.  117,  4  Am. 
Crim.  Rep.  379,  and  among  other  language 
the  following:  ''A  judge  de  facto  assumes 
the  exercise  of  a  part  of  the  prerogative  of 
sovereignty,  and  the  legality  of  that  assump- 
tion is  open  to  the  attadc  by  the  sovereign 
power  alone.  If  the  question  may  be  raised 
by  one  private  suitor,  it  may  be  raised  by 
all,  and  the  administratiMi  of  justice  would, 
under  such  circumstances,  prove  a  failure. 
It  is  not  denied  that  Judge  McLean  was  it 
judge  de  facto,  and,  if  so,  he  is  a  judge  de 
jure  as  to  all  parties  except  the  common- 
wealth.** 

In  the  case  of  Cole  ▼.  Black  River  Falls, 
57  Wis.  110,  14  N.  W.  906,  the  following 
language  is  used :  '^f  the  offices  exist  de  /tcre, 
then  it  is  the  settled  doctrine  of  this  court, 
as  well  as  of  other  courts,  that  all  persons 
vlio  are  in  the  exercise  of  the  duties  of  such 
offices  by  color  of  law  are  officers  de  faeto, 
and  their  acts  are  valid.  And  the  fact  thai 
they  are  in  by  color  of  a  law  which  is  un- 
constitutional and  void,  does  not  make  an 
exception  to  the  rule." 

Ko  law  ever  contemplated  an  interregnum 
or  hiatus  in  office.  Every  government  insti- 
tuted and  its  several  subdivisions  in  this 
country  have  been  instituted  and  are  main* 


tained  upon  the  idea  that  the  working  form 
or  forms  of  such  government  or  governments, 
the  different  instrumentalities  making  up  the 
executive  and  judicial  branches,  shall  con- 
tinue to  operate  without  there  being  any 
measure  of  time  when  such  executive  [521]  or 
judicial  branch  has  no  working  power  and 
no  official  acting  for  it.  This  purpose  in 
governments  like  ours  is  that  all  changes, 
if  changes  are  made,  shall  be  made  peacefully 
and  without  revolution,  and  to  assure  this 
there  must  at  all  times  exist  within  the  ex- 
ecutive and  judicial  branches  of  the  govern- 
ment a  working  power,  sometimes  it  may  be 
without  being  de  jure  in  fact,  but,  neverthe- 
less de  faeto,  exercising  de  jure  powers  for 
the  time  being,  and  which  the  people  are 
bound  to  respect,  and  the  acts  of  which  arc 
binding  upo«  the  constitutent  members  of 
each  particular  branch  or  subdivision  of  gov- 
ernment. 

Were  it  otherwise  our  county  would  be 
subjected  to  the  uncertainties  of  complete 
change,  and  revolutions  so  charaoteristic  in 
the  past  of  many  of  our  Central  and  South 
American  governments  and  even  our  neigh- 
boring nation  to  the  south,  unfortunate  Mex- 
ico. 

In  the  case  of  Ball  v.  U;  S.  140  U.  6.  118, 
35  U.  S.  (L.  ed.)  877,  11  S.  Ct.  761,  the 
opinion  being  delivered  by  Chief  Justice  Full- 
er, the  following  language  is  used :  *^Ye  are 
of  the  opinion  that  the  irregularities  alleged 
did  not  place  Judge  Boarman,  in  holding  the 
October  term,  in  any  other  position  than  that 
oi  a  judge  de  fwre,  and  that  as  to  the  April 
term  he  was  judge  de  faeto,  if  not  de  jure, 
and  his  acts  as  such  are  not  open  to  collateral 
attack."* 

This  part  of  the  opinion  is  followed  by 
Bumeroue  citations,  including  a  number  of 
different  states. 

In  the  case  of  McDowell  v.  U.  S.  169  U.  S. 
596,  40  U.  S.  (L.  ed.)  271,  16  S.  Ct.  Ill, 
the  opinion '  being  written  by  Justice  Brewer, 
it  is  stated  that  "the  rule  is  well  settled  that 
where  there  is  an  office  to  be  filled  and  one 
acting  ubder  color  of  authority  flUs  the  office 
and  discharges  its  duties,  his  actions  are  those 
of  an  officer  de  facto  and  binding  upon  the 
public." 

In  the  case  of  Byer  v.  Harris,  77  N.  J.  L. 
304,  72  Atl.  136,  the  following  language  is 
used:  "Whether  he  was  authorized  to  hold 
the  court  at  the  time,  or  at  all,  was  of  no 
moment  in  this  proceeding,  as  he  was  a  de 
facto  magistrate,  whose  proceedings  cannot 
be  attacked  in  this  way  in  these  proceedings." 

This  was  the  case  of  a  police  magistrate, 
and  the  court  holds,  as  seemingly  all  courts 
do,  that  to  try  the  title  to  an  office  one  must, 
through  the  medium  of  the  commonwealth, 
secure  or  initiate  the  proceedings  [522]  undet 
quo  warranto,  and  the  title  never  can  be  tried 
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in   a  collateral   proceeding  or  by  collateral 
attack. 

The  question  of  the  power  of  de  facto  offi- 
cers to  act  and  their  acts  being  valid  has  been 
considered  by  the  courts  of  practically  every 
state  in  the  Union  and  the  binding  charact^ 
of  the  acts  of  de  facto  officers  sustained,  not 
only  as  to  judicial  matters,  but  as  to  nearly 
all  classes  of  offices,  superior  or  inferior, 
which  go  to  make  a  part  of  national,  state 
and  municipal  governments. 

There  must  be  a  finality  in  all  matters 
litigated  in  the  courts  of  this  state,  as  well 
as  the  courts  throughout  the  entire  United 
States.  The  supreme  court  is  the  court  of 
last  resort,  and  it,  being  the  court  of  last 
resort,  must  finally  determine  and  settle  all 
matters  before  it^  If,  because  it  may  happen 
that  justice  may  not  have  been  absolute  or 
equal  in  some  case  or  proceeding  as  a  matter 
of  fact,  one  may  come  into  court  after  a  final 
legal  determination  of  the  issue  as  provided 
by  the  people  themselves  through  their  Con- 
stitution and  laws,  and  reopen  any  particular 
case  and  again  bring  it  into  being,  then  there 
will  be  no  finality  in  any  legal  proceeding, 
no  security  of  title,  and  any  and  every  de- 
cision of  a  court  of  final  resort  will  be  in  its 
nature  but  a  temporary,  rather  than  a  final 
and  absolute,  determination,  and  no  contro*- 
versy  could  ever  be  said  to  be  set  at  rest. 

Ko  human  institution  has  ever  been  de- 
vised that  could  ever  and  always  balance  the 
scales  of  justice  between  two  contending  par- 
ties. Absolute  justice  cannot  be  looked  for 
so  as  to  evenly  balance  the  scales  at  all  times 
and  in  all  matters  between  parties  who  are 
at  issue  as  to  their  respective  rights.  If 
there  could  be  an  equal  and  exact  balancing 
of  justice  and  right  between  contending  hu- 
manity, then  there  would  be  no  need  of 
courts,  because  there  would  be  no  controversy 
for  courts  to  settle. 

Many  an  issue  that  has  a  final  determina- 
tion in  the  court  or  courts  of  last  resort  may 
leave  some  doubt  in  humanity  as  to  whether 
or  not  justice  has  been  done  and  the  scales 
evenly  balanced  in  trial  and  appellate  courts. 
This  is  but  the  exemplification  of  the  imper- 
fections of  humanity,  and  illustrates  the  fact 
that  there  must  be  a  finality  and  a  final  de- 
termination of  issues,  and  the  question  of 
exact  and  equal  justice  cannot  forever  con- 
tinue to  keep  open  a  controversy,  and  never 
end. 

Courts  have  been  so  emphatic  in  insisting 
upon  a  final  determination  [523]  that  even 
so  important  a  matter  as  the  conviction  and 
sentence  of  a  man  to  be  executed  has  not  been 
permitted  to  be  attacked  collaterally,  but 
such  conviction  and  sentence  upheld  and  the 
sentence  carried  out  under  the  affirmance  and 
direction  of  the  supreme  court,  even  where 
it  may  be  that  the  trial  judge  might  have 


been  ousted  from  his  oifioe  under  quo  war- 
ranto. 

The  case  of  the  People  v.  Sassovich,  29  Cal. 
480,  is  an  illustration  of  this  fact.  There 
the  defendant  was  convicted  and  sentenced 
to  be  hung,  and  an  appeal  was  made  to  the 
supreme  court  of  that  state,  the  questions  on 
appeal  having,  among  other  questions,  a  chal- 
lenge as  to  the  trial  judge  having  a  right 
to  his  office.  The  court  in  that  case  held  that 
that  question  could  not  be  raised  in  a  collat- 
eral way,  and  affirmed  the  judgment.  Among 
other  language  used  in  that  case  was  the 
following:  "The  acts  of  de  facto  offioers  must 
be  held  valid  as  respects  the  public  and  rights 
of  third  persons.  A  contrary  doctrine,  for 
obvious  reasons,  would  lead  to  most  perni- 
cious results. '' 

In  the  case  of  the  State  v«  Brown,  12  Minn. 
638,  the  defendant  was  indicted  for  murder 
in  the  first  degree  and  found  guilty  of  murder 
in  the  second  degree.  On  appeal  to  the  su- 
preme court  the  question  was  attempted  to  be 
raised  as  to  the  right  of  the  trial  judge  to 
hold  his  office.  The  right  to  attack  in  this 
collateral  manner  was  denied,  and  among 
other  language  used  in  the  opinion  is  the 
following:  "Whether  the  judge's  term  of  office 
had  legally  expired  is  a  question  that  cannot 
be  decided  in  this  action.  He  was,  at  least, 
an  officer  de  facto^  and  until  his  right  to  the 
office  is  settled  by  a  direct  proceeding  for  that 
purpose  it  cannot  be  legally  questioned  in  a 
collateral  proceeeding." 

In  the  case  of  Joseph  v.  Cawthorn,  74  Ala. 
411,  Judge  Somerville  used  the  following  lan- 
guage: "There  is  no  distinction  in  law  be- 
tween the  official  acts  of  an  officer  dc  jure, 
and  those  of  an  officer  de  facto.  So  far  as  the 
public  and  third  person  are  oo^'^erned  the 
acts  of  the  one  have  precisely  the  same  force 
and  effect  as  the  acts  of  the  other.  The  only 
difference  between  the  two  is,  that  the  latter 
may  be  ousted  from  his  office  by  a  direct  pro- 
ceeding against  him  in  the  nature  of  quo  war- 
ranto, and  the  former  cannot.  Their  official 
acts  are  equally  valid.  The  rule  is  one  which 
is  dictated  alike  by  principles  of  justice  and 
public  policy.  It  would  be  a  great  hardship 
if  innocent  persons  were  made  [524]  to  suffer 
by  the  unknown  negligence  of  officials  who, 
under  color  of  office,  were  daily  holding  them- 
selves out  to  the  public  as  offioers  de  jure." 
See  also  Com.  y.  Wotton,  201  Mass.  81,  87  N. 
E.  202. 

In  the  case  of  the  State  ▼.  Williams,  5  Wis. 
308,  68  Am.  Dec.  65,  the  following  language 
is  used:  "Courts  take  notice  of  accession  to 
office  of  offioers  under  the  Constitution,  and 
while  they  remain  in  office  and  exercise  the 
duties  thereof,  regard  them  as  officers  de 
facto.  Generally,  as  respects  third  persons^ 
the  acts  of  an  officer  de  facto  are  to  be  recog- 
nized as  valid." 
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We  have  cited  these  last-mentioned  cases 
ID  connection  with  the  matter  of  the  finality 
of  proceeds  in  the  appellate  court.  There 
must  be  an  end  to  litigation,  there  must  be  a 
final  determination  of  the  rights  of  litigants, 
and  for  this  purpose  appellate  courts  are 
created.  If,  after  a  case  has  been  finally 
determined  and  disposed  of  in  the  appellate 
court  provided  by  the  Constitution  and  laws 
of  a  state,  it  may  be  recalled  and  again  re- 
heard, there  would  be  no  end  to  controyersies 
between  parties  or  litigation,  there  would  be 
no  final  determination  as  to  rights  or  titles, 
and  all  rights,  both  of  a  personal  and  prop- 
erty nature,  would  at  all  times  be  insecure. 
If,  after  a  final  determination,  a  matter  may 
be  recalled  because  some  one  feels  that  jus- 
tice has  not  been  equally  balanced,  then  If 
two  parties  were  at  issue  upon  the  question 
of  title  to  land,  for  illustration,  when  the 
appellate  court  had  finally  determined  the 
title  and  disposed  of  it,  such  title  would  still 
be  insecure  and  unsafe  and  liable  to  be 
changed  and  reversed  on  a  recall  of  the  liti- 
gation, because  some  one  came  into  court 
claiming  injustice  at  some  point  in  the  liti- 
gation. 

It  may  not  be  improper  in  this  connection 
to  advert  to  the  fact  that  during  the  year 
1916,  particularly,  the  year  just  passed,  when 
the  litigation  in  the  case  under  consideration 
was  had,  there  was  tense  civil  eontention  be- 
tween different  elements  of  the  people  in  the 
state  upon  the  proposition  of  radically  chang- 
ing the  governmental  ideas  of  our  common- 
wealth. This  tense  contention  necessarily 
to  a  greater  or  less  extent  prevented  a  large 
number  of  citizens  of  the  state  from  giving 
the  calm  and  judicial  consideration  to  mat- 
ters involved  in  litigation  and  the  interests 
of  the  people  generally  that  would  help  arrive 
at  just  and  reasonable  conclusions,  and  for 
this  reason  there  perhaps  crept  into  [525] 
the  case  we  are  now  considering  in  this 
opinion  a  feeling  of  rivalry  where  there 
should  have  been  a  mere  matter  of  disputed 
right. 

Judges  Fisk,  Burke,  and  Goss  were  contin- 
uing to  hold  their  offices  during  the  month 
of  December  as  the  justices  of  the  supreme 
court  had  continued  to  do  from  statehood  up 
to  the  present  time.  They  were  working  un- 
der the  sanction,  not  only  of  their  oaths  as 
justices  of  the  supreme  court,  but  the  pre- 
cedent established  and  maintained  from  the 
be^nning  of  statehood. 

This  court  is  invested  with  three  separate 
and  distinct  grants  of  jurisdiction:  1.  Ap- 
pellate jurisdiction.  2.  Superintending  juris- 
diction over  inferior  courts.  3.  Original 
jurisdiction  in  certain  causes  involving  ques- 
tions puhlici  juriSf  and  affecting  the  sover- 
^'i^ty  of  the  state  or  its  franchises  or  pre- 
TOfratives  or  the  liberties  of  its  people.  Const. 
S9  86,  87. 


In  this  case  the  appellate  jurisdiotion  alone 
is  involved.  The  Constitution  provides  that 
this  jurisdiction  be  exercised  under  such  reg- 
ulations as  may  be  prescribed  by  law.  Const. 
§  109. 

When  an  appeal  is  taken,  the  supreme 
court  becomes  invested  with  jurisdiction.  It 
retains  such  jurisdiction  until  the  cause  is 
disposed  of  and  the  remittitur  sent  down  to 
the  court  below.  Can  it  afterwards  reinvest 
itself  with  jurisdiction?  We  think  not  unless 
it  appears  that  remittitur  was  sent  down 
through  inadvertence,  mistake,  or  fraud.  And 
when  it  appears  that  after  decision  the  re- 
mittitur is  sent  down  intentionally  in  accord- 
ance with  the  court's  order  properly  made  in 
the  usual  way,  the  supreme  court  loses  all 
control  over  the  cause^  and  cannot  subsequent- 
ly redall  the  remittitur  any  more  than' it  may 
ask  that  a  cause  be  forwarded  to  it  for  deci- 
sion in  which  no  appeal  has  be^i  taken.  See 
Stete  v.  Sund,  26  N.  D.  59,  140  N.  W.  716; 
Hilmen  v.  Nygaard,  31  N.  D.  419,  154  N.  W. 
529,  Ann.  Cas.  1917A  282. 

This  court  has  been  appealed  to  from  what 
is  claimed  to  be  the  standpoint  of  justice. 
Upon  argument  counsel  for  plaintiff  and  ap- 
pellant strenuously  insisted  that  gross  injus- 
tice had  been  done  their  client.  In  fact  the 
leading  counsel  for  the  plaintiff  and  appellant 
made  his  principal  argument  upon  that  con- 
tention. He  asks  this  couct  to  now  set  aside 
and  vacate  the  order  denying  a  rehearing  and 
recall  the  remittitur.  To  do  so  would  be  to 
lay  aside  for  the  purpose  of  this  one  cause 
the  well-settled  rules  of  finality  of  this  court 
and  upon  the  plea  [526]  of  miscarriage  of 
justice  by  one  of  the  contending  parties  to 
wipe  out  the  finality  that  is  provided  for 
every  cause  that  comes  to  this  court,  and 
upon  this  occasion  to  set  it  aside  and  again 
open  the  doors  to  another  contention  and 
another  decision  which  undoubtedly  would, 
no  matter  whether  it  would  sustain  the  for- 
mer deoision  of  this  court  or  otherwise,  still 
leave  one  party  or  the  other  feeling  that 
gross  injustice  had  been  done. 

Nearly  every  cause  brought  before  this 
court  has  interpreted  into  the  argument  made 
by  counsel  for  o<mtending  parties  a  plea 
alleging  injustice,  and  usually  gross  injustice. 
Were  such  pleas  to  be  the  basis  for  the  deter- 
mination of  this  court,  undoubtedly  most  of 
the  litigation  brought  here  for  final  deter- 
mination would  be  long  continued,  uncertein, 
and  in  some  cases  almost  never  ending.  Such 
a  practice  or  precedent  cannot  be  established. 
This  being  a  court  of  final  resort,  when  it  has 
once  acted  and  made  a  final  determination 
of  a  cause  and  the  remittitur  sent  down  in 
the  regular  manner  as  in  the  case  at  bar, 
there  would  have  to  be  very  exceptional  rea- 
sons, such  as  do  not  now  suggest  themselves, 
to  set  aside  and  vacate  a  final  determination 
and  to  bring  the  issues  back  into  this  court. 
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While  we  da  not  believe  that  this  court 
has  any  power  to  reinvest  itself  with  juris- 
diction for  the  purpose  of  reconsidering  the 
merits  of  this  cause,  yet  in  view  of  the  stren- 
uous contention  of  plaintiff's  counsel  that 
gross  injustice  has  been  done  to  their  client 
by  the  former  decision  and  that  an  examina^ 
tion  of  the  record  would  disclose  this  fact, 
we  have  examined  the  record  at  length  in 
order  to  ascertain  the  truth  with  respect  to 
every  phase  of  the  application,  and  we  find 
nothing  in  the  record  or  in  the  proceedings 
of  the  court  as  constituted  and  acting  in  the 
month  of  December,  1910,  that  would  war- 
rant us  in  setting  aside  the  order  denying 
a  rehearing.  The  examination  of  the  record 
also  deals  us  to  the  conclusion  that  the  for- 
mer decision  on  the  merits  of  this  cause  is 
right  and  should  be  permitted  to  stand;  even 
though  the  court  was  possessed  of  power  to 
reconsider   the  merits  of  the  cause. 

Counsel  for  plaintiff  and  appellant  in  his 
argum^it  before  this  court  admitted  that 
under  the  press  of  other  engagements  he  and 
his  associate  counsel  had  not  given  the  case 
that  attention  and  consideration  in  its  prep- 
aration for  the  hearing  in  this  tribunal  that 
it  should  have  [527]  had,  and  asks  that,  we 
now  permit  a  wide  latitude  of  sympathetic 
favor  to  be  interpreted  into  this  case. 

The  matter  has  been  heretofore  regularly 
and  finally  determined  and  disposed  of.  The 
motion  to  set  aside  and  vacate  the  order 
heretofore  made  denying  the  rehearing  and 
recalling  the  remittitur  is  denied. 

Hanlet  (concurring)  .^^I  concur  in  the 
principles  of  law  stated  in  the  syllabus,  and 
in  the  conclusion  announced  in  the  majority 
opinion. 

As  I  understand  the  argument  of  counsel 
for  appellant,  they  present  two  questions  to 
the  court  on  this  application. 

First,  they  question  the  right  of  the  court 
as  constituted  on  December  28th,  1916.  to 
deny  a  rehearing  and  transmit  the  remittitur 
to  the  trial  court,  on  the  alleged  ground  that 
the  terms  of  office  of  three  members  of  the 
court  as  then  constituted  expired  on  the  4th 
day  of  December,  1916,  and  therefore  the  ac- 
tion of  the  court  in  denying  the  rehearing  and 
transmitting  the   remittitur  was  a  nullity. 

Second,  the  appellant  appeals  to  the  dis- 
cretion of  the  court  as  now  constituted  to 
consider  the  case  on  its  meritS)  in  passing 
upon  the  application  for  a  rehearing,  even  if 
it  is  conceded  that  the  court  was  constituted 
on  December  28th,  1916,  was  a  de  facto  court. 
And  on  this  question  argue,  on  the  merits  of 
the  original  controversy,  that  the  court,  in  its 
original  opinion, — Youmans  v.  Hanna,  35 
N.  D.  479,  160  N.  W.  705,— misunderstood 
the  question  presented  and  argued,  and  that 
said  court  at  that  time  did  not  give  the  prop- 
er consideration  to  the  casCi  on  the  alleged 


grounds  that  it  waft  atfvuiced  on  the  calen- 
dar and  hurriedly  heard* 

Afi  to  the  first  question,'  the  appellant  chal- 
lenges the  jurisdiction  of  (the  eourt  sitting  in 
State  V.  Bobinson,  35  N.  D.  410,  160  N.  W. 
512,  which  was  a  proceeding  in  which  the 
court  as  then  constituted  issued  an  order  to 
show  cause  why  the  court  should  not  take 
jurisdiction  and  determine  the  question  as 
to  when  the  term  of  office  of  the  newly  elected 
justices  of  the  supreme  court  commenced. 

I  am  of  the  opinion  that  the  petition  filed 
by  the  attorney  general,  and  which  instituted 
the  proceeding,  was  insufficient  in  that  it  did 
not  state  facts  sufficient  to  constitute  a  cauir*- 
of  action  in  favor  of  the  state  and  agains* 
the  justices  elect,  in  this,  that  the  said  pcti 
tion  asked  the  court  to  exercise  its  original 
jurisdiction  preventing  or  restraining  Jus- 
tices [528]  elect  Robinson,  Grace,  and  Bird- 
zell  from  taking  ofSce,  and,  as  grounds,  al- 
leged, among  other  things: 

''That  at  the  general  election  held  in  No- 
vember, 1916,  said  Justices  Robinson,  Grace, 
and  Birdzell  received  a  majority  of  all  the 
votes  cast,  and  were  chosen  >  and  elected  as 
justices  of  the  supreme  court  of  this  state,  to 
succeed  Ciiief  Justice  C.  J.  Fisk  and  Judge 
E.  T.  Burke  and  Judge  £.  B.  Goss,  but  that 
as  yet,  at  this  date  (the  date  of  the  filing 
of  the  petition),  no  official  canvass  of  the 
vote  had  been  made. 

*'That  under  the  Constitution  and  laws  of 
the  state  of  North  Dakota>  and  the  custom 
prevailing  in  the  state,  the  terms  of  office 
of  the  justices  elect  will  begin  on  January 
2nd,  1917.  That  the  incumbent  justices  con- 
stitute a  majority  of  the  supreme  court,  and 
that  there  is  at  present  before  the  supreme 
court  a  large  number  of  cases  which  have 
been  argued  and  submitted  and  undisposed  of 
because  it  is  generally  assumed  that  the 
terms  of  office  of  their  successors  begin  in 
January,  1917,  and  not  in  December,  1916. 

**Tliat  there  has  been  brought  to  the  knowl- 
edge of  the  incumbent  justices  that  the  three 
justices  elect  will  claim  and  contend  that 
their  terms  of  office  begin  in  December,  1916, 
and  that  Justice  elect  Robinson  has  by  letter 
communicated  to  the  ehief  justice  his  conten- 
tion that  the  term  of  office  begins  in  Decem- 
ber, and  that  he  will  then  demand  and  exer- 
cise his  right  to  qualify  and  take  said  office. 
That  a  letter  purporting  to  have  been  signed 
by  said  Justice  elect  Robinson  has  been  print- 
ed in  the  Bismarck  Tribune  and  Fargo  For- 
um, and  perhaps  other  papers  of  the  state, 
setting  forth  his  views  in  the  matter,  and 
that  in  the  Grand  Forks  Herald  of  November 
28th,  1916,  Justice  elect  Birdzell  is  quoted 
as  having  stated  that  should  a  fight  be  made, 
he  would  stick  by  his  colleagues. 

"That  the  said  justices  elect  are  each  and 
all  threatening  to  intrude  into  and  assume 
the  office  of  justices  of  the  supreme  court  un- 
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less  restrained  from  so  doing.    That  by  rea- 
son of  the  said  matters  and  prooeedings  to 
be  taken  by  the  said  justices  elect,   oonfu- 
eion  and  uncertainty  exist  as  to  who  is  en- 
titled to  hold  the  oflSce;  that  the  state,  as 
plaintiff,  is  entitled  under  the  Constitution 
and  laws  to  have  a  supreme  court  that  shall 
oot  unlawfully  be  hindered,  impeded,  or  in- 
terfered with,  and  that  the  eourt  should  by 
its  original  writ  prevent  the  usurpation  of 
office  by  the  justices  elect  and  prevent  their 
intrusion,  or  [629]  attempted  intrusion,  into 
the  office,  and  should  assume  jurisdiction  in 
the  matter  and  declare  which  justices  are  en- 
titled to  hold  the  offlee  during  the  month  of 
December,  and  determine  as  to  who  is  en- 
titled to  the  salary  during  that  month,  and 
for  sueh   other   relief   as   the   court  might 
grant." 

This  petition  is  based  upon  letters  of  one 
of  the  justices  elect  and  upon  newspaper  ac- 
counts of  what  miglit  happen,  and  there  is  no 
allegation  in  the  petition  that  any  steps  or 
acts  had  been  takni  fX  committed  by  any  of 
the  justices  elect  seeking  to  take  the  office  by 
f(Mx»  or  threats  of  force,  and  to  my  mind  the 
fffect  of  the  petition  was  to  ask  the  court  to 
anticipate  a  possible  state  of  facts  that  might 
arise  and  to  try  the  title  to  the  office  in  a 
gimimary  manner,  and  by  injunction,  and 
vas  in  effect  a  petition  to  try  a  cause  of  ac- 
tion before  it  actually  arose. 

If  the  facts  presented  in  the  petition  were 
racfa  that  it  was  claimed  that  the  justices 
elect  had  offered  or  attempted  to  take  physi- 
eal  possession  of  the  office  and  the  books  and 
papers,  another  situation  would  have  been 
presented. 

Bnt  as  I  understand  the  petition  filed  in 
the  matter  such  were  not  the  facts  alleged, 
nor  do  I  understand  that  the  petitioner 
brought  the  proceedings  within  the  facts 
stated  in  State  v.  Frear,  148  Wis.  456,  Ann. 
Cas.  IflflSA  1147,  L.R.A.1915B  669,  184  N.  W. 
686,  135  N.  W.  164,  cited  by  the  court  in 
^tate  V.  Robinson,  supra. 

That  the  petition  does  not  state  facts  suffi- 
cient to  state  a  cause  of  action  also  seems 
to  be  borne  out  by  the  fact  that  the  court  as 
constituted  in  that  case,  did  not  issue  an 
order  directed  against  the  three  justices  elect 
as  petitioned  for,  but  issued  an  order  to  show 
cause  against,  not  only  the  three  justices 
«lect,  but  the  three  incumbents,  which  direct- 
ed all  six  of  the  contesting  judges  to  appear 
and  show  cause  why  the  court  should  not 
take  jurisdiction  of  the  matter  and  determine 
the  title  to  the  office  in  a  summary  manner. 

I  cannot  see  the  distinction  between  this 
and  issuing  a  writ  or  order  to  show  cause  in 
any  case  and  deciding  it  in  a  summary  man- 
ner where  the  title  to  office  is  in  alleged  dis- 
pote,  and  it  seems  to  me  that  a  dangerous 
precedent  has  been  established  in  this  matter. 


I,  as  district  judge,  Sttting  on  the  court, 
concurred  in  the  issuance  of  the  order  to  show 
cause  to  all  six  of  the  justices,  not  on  the 
ground  that  the  court  had  a  sufficient  pro- 
ceeding before  it>  but  upon  the  ground  [530] 
that  in  the  controversy  that  had  arisen  be- 
tween the  contending  parties  a  court  should 
be  offered  to  the  contending  justices  in  which 
they  could  settle  the  difficulty.  State  v.  Rob- 
inson, 35  N.  D.  410,  160  N.  W.  512.  When 
the  justice  elect  filed  written  objections  and 
took  the  position  th<tt  the  court  had  no  juris- 
diction in  the  matter,  I,  for  the  reasons  stat- 
ed, did  not  act  further  in  the  proceedings. 
However,  the  remainder  of  the  court  held 
that  the  court  did  have  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  in 
SUte  V.  Robinson,  35  N.  D.  417,  160  N.  W. 
514,  held  that  the  term  of  office  of  the  judges 
of  the  supreme  court  commenced  in  January, 
and  not  in  December.  The  reasoning  of  that 
decision,  and  particularly  the  portion  of  it 
which  holds  that  it  has  been  the  implied  con- 
struction since  statehood  that  the  term  be- 
gins in  January,  and  not  in  December,  is 
difficult  to  follow.  This  is  particularly  so  in 
view  of  the  fact  that  at  least  two  of  the  re- 
tiring judges  whose  terms  were  involved  in 
that  decision  took  their  oath  of  office  in  De- 
cember when  first  elected,  and  made  formal 
demand  for  the  possession  of  the  office  that 
month.  In  justice  to  them,  however,  it 
should  be  said  that  they  made  such  demand 
in  order  to  protect  their  rights  in  case  a 
controversy  arose,  rather  than  to  compel  the 
possession  of  the  office.  I  am  requested  by 
Judge  Cole,  sitting  in  this  case,  to  state  that 
he  also  questions  the  reasoning  of  the  court 
as  constituted  in  State  v.  Robinson,  35  N.  D. 
417,  160  N.  W.  514,  in  which  it  held  that  the 
term  begins  in  January,  rather  than  in  De- 
cember. I  am  satisfied,  however,  that  when 
the  court  handed  down  this  opinion,  it  be- 
came the  law  of  the  case  and  settles  the 
question  as  to  the  time  of  commencement  of 
the  terms  of  office  of  judge  of  the  supreme 
court  in  this  state. 

That  decision  of  the  court  was  acquiesced 
in  and  during  the  month  of  December,  1916, 
the  three  retiring  judges  continued  to  sit  on 
the  court  and  transact  its  business,  and 
during  that  time  constituted  the  only  su- 
preme court  of  the  state  that  transacted  busi- 
ness. The  old  court  was  recognized  as  the 
supreme  court  during  that  month,  and  cer- 
tainly was  at  least  a  de  facto  court  during 
the  time  when  the  petition  for  rehearing  in 
the  instant  case  was  denied,  and  the  supreme 
court  of  this  state  having  heard  and  decided 
on  the  merits  the  instant  case  prior  to  the 
first  Monday  in  December,  1916,  when  its 
right  to  act  was  unquestioned,  and  having 
denied  a  rehearing  in  the  matter  on  December 
2Sth,  [531  ]  1916,  when  it  was  the  only  acting 
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supreme  court  of  the  state,  and  at  least  a 
de  facto  court,  and  having  at  said  time  in- 
tentionally transmitted  the  remittitur  to  the 
lower  court,  I  am  satisfied  that,  under  the 
law  and  the  decisions,  the  case  is  ended,  and 
for  the  reasons  expressed  in  the  majority 
opinion,  this  court  cannot  now  and  again 
consider   a  petition  for   rehearing. 

In  determining  the  question  as  to  whether 
or  not  the  remittitur  which  finally  termin- 
ated the  instant  case  was  properly  sent  down 
or  transmitted  to  the  lower  court,  each  one 
of  the  court  as  now  constituted  has  gone 
through  the  record  from  its  inception,  and 
in  view  of  the  fact  that  the  counsel  have 
argued  so  strenuously  that  an  injustice  was 
done  on  the  merits  of  this  case,  it  may  bo 
proper  to  make  a  statement  of  what  the 
facts  in  the  case  are. 

I  am  satisfied  that  the  record  shows  that 
the  original  opinion  of  the  court  on  the 
merits  was  correct,  and  certainly  such  opin- 
ion shows  that  the  court  went  carefully  into 
the  whole  record,  even  though  it  is  argued 
that  the  case  was  hurried  to  a  decision. 

The  testimony  of  the  plaintiff,  Youmans, 
discloses  that  he  and  his  wife  held  the  g^reat 
majority  of  the  stock  of  the  bank  involved 
in  this  action,  and  that  he  also  owned  a 
great  majority  of  the  stock  of  the  Savings 
&  Trust  Company  operated  by  him  in  the  same 
building.  That  in  the  assets  of  the  bank  was 
a  large  amount  of  paper  which  was  not  btink- 
able,  and  objection  being  made  to  this  paper 
by  the  bank  examiner  and  banking  board  of 
a  previous  state  administration,  he  in  the 
space  of  one  or  two  days  collected  a  number 
of  strangers  in  Minot,  and  by  arrangement 
with  them,  and  for  no  adequate  considera- 
tion, conveyed  to  these  diflTerent  strangers  a 
number  of  quarter  sections  of  farm  land  al- 
ready mortgaged,  belonging  to  him  or  to  the 
loan  company,  and  took  back  from  these 
strangers  notes  and  mortgages  on  the  land, 
and  then  had  the  strangers  redeed  the  land 
to  him  or  his  loan  company,  which  deeds  he 
kept  in  his  possession  unrecorded.  He  then 
took  these  notes  and  mortgages  to  the  amount 
of  over  $50,000  and  put  them  in  the  bank  as 
assets,  and  the  credit  therefrom  was  used  by 
him  or  his  loan  company.  The  efTect  of  the 
transaction  was  the  placing  of  mere  paper 
assets  in  the  bank  to  that  extent,  and  which 
added  not  a  dollar  to  the  market  value  of 
the  assets  of  the  bank  or  himself  or  the 
loan  company.  The  effect  of  the  transaction 
was  a  loan  by  the  bank  [532]  to  himself  or 
his  loan  company  of  over  $50,000,  and  this, 
in  direct  conflict  with  §  5172  of  the  Compiled 
Laws  of  1913,  which  limits  the  liabilitv  of 
any  one  person  or  corporation  to  a  bank  at 
15  per  cent  of  the  capital  and  surplus  stock 
of  such  bank. 


The  plaintiff  admits  these  transactions,  but 
claims  it  was  a  "banker's  trick"  and  that 
"they  all  do  it." 

The  transaction  was  not  only  "hi^  financ- 
ing," but  under  the  provisions  of  the  Code» 
§  5173  of  the  Compiled  Laws  1913,  enacted 
for  the  protection  of  depositors  in  banks,  was 
an  offense  for  which  the  plaintiff  could  have 
been  prosecuted  in  court. 

These  mortgages  also  represented  on  their 
face  that  they  were  first  mortgages,  when  as 
a  matter  of  fact  there  were  other  and  out- 
standing prior  mortgages  on  the  different 
tracts  of  land  to  the  full  loan  value  thereof^ 
and,  if  these  second  mortgages  were  repre- 
sented as  first  mortgages,  and  if  exhibited  to 
the  bank  examiner  with  intent  to  deceive, 
that  act  would  be  a  criminal  offense  under 
the  laws  of  this  state  (Comp.  Laws  1013, 
§  5174). 

In  disregard  of  many  orders  of  the  bank- 
ing board  a  large  amount  of  tliis  paper  re- 
mained in  the  bank  at  tlie  time  it  was 
closed  by  the  bank  examiner.  Under  the 
laws  of  this  state  a  bank  under  such  con- 
ditions is  deemed  insolvent  (Comp.  Laws 
1913,  §  5189),  and  under  such  conditions  the 
banking  board  has  authority  to  close  the 
bank,  and  it  becomes  the  duty  of  the  bank- 
ing board  to  forthwith  take 'possession  of  any 
bank  becoming  insolvent,  or  which  violates 
the  provisions  of  the  Banking  Laws  (Comp. 
Laws  §  5183). 

The  banking  laws  of  this  state  provide 
that  no  bank  shall  carry  among  its  assets 
at  any  one  time  loans  dependent  wholly  upon 
real  estate  security  in  any  amount  exceeding 
25  per  cent  of  the  total  loans  and  discounts, 
and  then  only  upon  first  mortgages,  which 
shall  not  exceed  40  per  cent  of  the  actual 
cash  value  of  the  property  mortgaged.  Comp. 
Laws  1913,  §  5150,  \  8.  The  record  in  this 
case  discloses  that  at  the  time  the  bank  was 
closed  more  than  one  half  of  the  assets  of 
the  bank  consisted  of  loans  dependent  wholly 
upon  real  estate,  which  was  in  violation  of 
the  provisions  of  the  law  which  has  for  its 
purpose  the  conservation  of  the  assets  of  a 
bank  for  the  protection  of  its  depositors. 

Under  these  facts  the  bank  examiner  closed 
the  bank,  and  there  was  [533]  no  contention 
a  that  time  by  the  plaintiff  that  the  bank 
was  solvent  under  the  law;  but  he  claims 
that  the  bank  examiner  demanded  tliat  he 
deposit  more  cash  in  the  banks  as  assets  than 
was  necessary  to  make  tlic  bank  solvent,  and 
that  the  bat.k  was  taken  away  from  him  as 
a  result  of  a  conspiracy  by  the  defendants 
to  deprive  him  of  his  property.  If  at  the 
time  the  plaintiff  believed  that  the  amount 
demanded  was  too  much,  he  had  his  recourse 
in  the  courts  by  an  action  for  a  restraining 
order  to  prevent  such  demand,  and  in  that 
proceeding    the    exact    amount    required    to 
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make  the  bank  flolvefnt  «oiild  be  detenniaed. 
Instead  of  doing  this  he  negotiated  for  the 
sale  and  disposal  of  the  bank,  and  eold  the 
flame  to  the  defendants,  Barron,  Byorum^ 
Johnson,  and  Rasniussen,  who  are  not  con- 
nected with  the  banking  board,  on  condition 
that  they  should  make  the  bank  solvent  and 
protect  the  depositors,  and  relieve  the  plain- 
tiff of  all  liabiltiy  in  the  matter.  This  the 
defendants  mentioned  agreed  to  do  on  the 
transfer  of  the  bank  to  them,  and  the  giving 
to  them  of  a  note  and  mortgage  in  the  sum  of 
$5,000  by  the  plaintiff,  which  was  the  amount 
of  the  plaintiff's  individual  indebtedness  to 
the  bank. 

The  transfer  papers  in  this  transaction 
were  made  by  the  plaintiff  himself.  No  ac- 
tion has  been  started  by  him  to  set  the  trans- 
fer aside,  and  his  offer  of  proof  discloses  that 
if  he  had  desired  to  he  could  have  opened 
the  bank  and  not  transferred  it,  as  he  was 
offered  sufficient  funds  by  his  friends,  to  place 
in  the  bank  as  assets  to  the  amount  required 
by  the  examiner  and  the  banking  board.  Nor 
was  the  transfer  without  consideration  to  the 
plaintiff,  as  by  its  terms  he  relieved  himself 
of  the  li&bilHy  txed  by  statute  (§  5168,  of 
the  Ck)mpiled  Laws),  under  whidi  his  prop- 
erty in  the  loan  company,  and  other  property, 
would  have  been  liable  for  the  debts  of  the 
bank. 

Counsel  complain  of  the  manner  in  which 
the  bank  examiner  took  possession  of  the 
bank  and  its  assets,  claiming  that  he  arbi- 
trarily excluded  the  plaintiff  from  access  to 
the  bank. 

Under  the  law  the  bank  examiner  has  the 
authority,  and  it  is  his  duty,  under  the  di- 
rection of  the  banking  board  to  "forthwith 
take  charge  of  an  insolvent  bank."  Comp. 
Laws  1913,  §  6188.  And  the  objeot  of  this 
statute  is  undoubtedly  to  place  the  assets  of 
an  insolvent  bank  completely  in  the  hands  of  a 
bonded  officer  of  the  state,  to  the  exclusion 
of  all  persons,  even  the  officers  of  the  bank,  to 
the  end  that  [584}  the  assets  remain  intact. 
It  is  true  that  the  statute  contemplates  that 
the  assets  be  held  pending  action  in  court 
and  the  appointment  of  a  receiver,  but  such 
action  became  unnecessary,  as  the  plaintiff, 
as  before  stated,  transferred  the  bank  to 
purchasers  who,  under  the  banking  laws,  de- 
posited assets  enough  to  make  the  bank 
solvent  and  agreed  to  protect  the  depositors 
and  relieve  the  plaintiff  of  further  liability. 

The  errors  complained  of  in  the  trial  court 
are  largely  alleged  errors  in  receiving  or 
rejecting  evidence. 

In  my  opinion  such  errors,  if  any,  are 
nonprejudicial,  and  could  not  affect  the  final 
decision  in  the  case,  for  the  reason  that,  un- 
der the  plaintiff's  own  testimony,  ho  failed  to 
show  a  cause  of  action,  and  established  the 
fact  that,  under  the  facts  testified  to  by  him. 


it  would  be  impossible  to  receiver  on  the 

theory  that  a  conspiracy  existed  under  which 
the  bank  was  closed  and  taken  from  him. 

The  trial  court  was  right  in  directing  a 
verdict  for  the  defendants. 

The  petition  of  the  appellant  for  a  rehear- 
ing in  this  matter  should  be  denied. 

Robinson,  J.  {dtssenting) . — ^In  the  Grant 
Youmans  Case  a  motion  to  reconsider  and 
grant  a  new  trial  is  denied,  and  I  do  most 
strenuously  dissent.  The  decision  is  a 
lengthy  write-up  by  two  judges  of  an  inferior 
court,  and  is  contrary  to  the  deliberate  judg- 
ment of  a  majority  of  our  justices.  Hence, 
it  is  not  the  judgment  of  this  court,  but  while 
it  stands  it  will  stand  as  a  reproach  to  this 
court.  Hence,  it  will  still  be  the  duty  of  this 
court,  on  its  own  motion,  or  on  any  proper 
motion,  to  reconsider  the  case  and  to  order 
a  new  trial. 

The  case  is  a  travesty  on  the  administra- 
tion of  justice.  It  is  a  regular  Captain  Drey- 
fus Case.  The  record  covers  over  nine  hun- 
dred pages,  and  there  is  error  on  every  page. 
The  defendants  have,  as  it  were,  moved  Heav- 
en and  earth  to  prevent  a  fair  trial,  or  any 
trial,  and  that  alone  shows  they  have  reason 
to  fear  the  result  of  a  fair  trial. 

At  Minot  t^e  plaintiff  was  a  banker.  He 
and  his  wife  practically  owned  and  controlled 
a  bank  of  large  resources,  though  of  question- 
able solvency,  a  bank  out  of  which  it  seems 
the  looters  made  big  money.  The  bank  exam- 
iner, with  others  of  the  defendants,  came 
upon  the  plaintiff  and  forcefully  closed  the 
bank,  taking  all  its  property  and  the  prop- 
erty of  the  plaintiff  and  his  wife,  and  a  boniis 
of  $5,000. 

[535]  Youmans  testifies.* 

The  bank  examiner  came  to  me  with  a 
bunch  of  papers  in  his  hand.  He  placed  me 
in  a  chair  and  told  me  to  sit  down  there.  He 
took  hold  of  the  chair  and,  said,  "Sit  down 
there." 

Q.  Did  youT 

A.  Yes,  sir. 

The  bank  examiner  objected  to  certain 
mortgages,  amounting  to  $20,000,  and  gave 
Youmans  a  day  to  repla<;e  the  loans  with 
cash.  This  Youmans  prepared  to  do.  Then 
the  examiner  put  up  the  figure  to  $48,000. 
Youmans  said:  "My  God!  You  don't  mean 
that."  The  answer  was:  "That  is  the  amount 
you  will  have  to  put  up  to  save  the  bank." 
"Then  I  sat  down  into  a  chair  and  became 
partly  unconscious.  It  put  me  to  sleep  prac- 
tically." The  whole  procedure  was  of  the 
same  bulldozing  character.  The  examiner 
and  his  bunch  forced  Youmans  to  turn  over 
to  them  the  bank  and  all  its  books  and  his 
stock  in  the  bank,  with  a  bonus  of  $6,000. 
This  was  done  by  duress  and  threats,  and  by 
taking  an  unfair  advantage  of  another's  ne- 
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ceesities  and  4i8tres9»  contrary  to  the  plain 
words  of  the  statute^  This  bulldozing  pro* 
cedure  had  no  authority  in  law.  It  matters 
not  whether  Youmans  was  a  good  man  or  a 
bad  man,  or  whether  his  bank  was  solvent 
or  insolvent;  there  was  no  law  to  warrant 
the  procedure.  In  taking  charge  ol  the  bank 
the  examiner  was  acting  under  a  statutory 
power,  and  he  was  bound  to  keep  strictly 
within  the  limits  of  his  power  and  to  use  it 
humanely,  and  not  oppressively.  Thia  he  did 
not  do. 

The  record  is  a  mass  of  error.  .  It  shows 
that  from  the  beginning  to  the  end  of  the 
case  the  rulings  of  the  trial  court  were  in  the 
main  decidedly  against  the  plaintiff.  Five 
htmdred  times  the  court  ruled  erroneously 
to  strike  out  testimony  of  the  plaintiff  as  not 
responsive  or  as  a  voluntary  statement,  just 
as  though  the  witness  were  not  sworn  to  tell 
the  whole  truth,  and  not  merely  to  answer 
such  questions  as  counsel  might  put  to  him. 
Youmans  testifies:  "The  whole  bunch,  the 
examiner  and  others,  refused  to  let  me  have 
the  assets  of  the  bank  or  a  list  of  them.  They 
absolutely  refused  to  let  me  have  access  to  the 
stuff.  They  had  gobbled  it  and  th^  never  let 
me  put  my  hands  or  my  eyes  on  it  after 
that.'*  (Purcell) :  ''I  move  to  strike  out  the 
answer  as  not  responsive  and  as  a  voluntary 
statement  and  absolutely  false."  "The  [536] 
word  false  is  withdrawn  and  the  answer 
stricken  out.*'  And  so  the  trial  continued 
for  ten  days,  with  error  upon  error,  making 
a  record  of  over  nine  hundred  pages.  The 
trial  should  have  been  concluded  in  two  days, 
with  a  record  of  not  more  than  two  hundred 
pages.  The  testimony  should  have  been  lim- 
ited to  the  condition  of  the  bank  when  it  was 
taken  over,  the  property  taken  by  the  defend- 
ants, the  matter  of  taking  it  and  disposing 
of  it,  and  the  value  of  the  property  and  the 
stock  and  the  assets.  And  on  these  points 
evidence  was  persistently  offered  and  as  per- 
sistently objected  to  and  excluded.  And  for 
such  persistence  the  plaintiff  was  repeated., 
threatened  with  contempt. 

There  was  nothing  to  warrant  the  closing 
and  the  wrecking  of  the  bank  in  the  way  it 
it  was  done.  Hence,  all  who  took  an  active 
part  in  the  wrecking  were  tort  feasors.  This 
includes  only  those  who  were  present,  aiding 
or  abetting  or  profiting  by  the  wrecking. 
There  was  no  sense  or  reason  for  making  any 
other  person  a  party  to  the  action. 

The  plaintiff  sued  for  $50,000  damages. 
The  case  was  tried  before  Judge  Kneeshaw, 
who  directed  a  verdict  for  the  defendants. 
On  the  trial  the  plaintiff  was  represented  by 
an  attorney  who  knew  more  of  socialism  than 
of  law  and  practice.  He  was  completely  out- 
generaled by  four  shrewd  old-time  lawyers 
who  opposed  him.  We  call  them  the  Big 
Four.    In  the  story  of  Don  Quixote  we  read 


l^ow  his  squure,  8a«cho  Panza,  was  tossed 
up  in  a  blanket  by  some  huniorons  rascals. 
And  80  it  was  on  the  triajl  of  this  case.  The 
Big  Four  restrained  their  laughter  while  they 
dealt  with  our  Socialist  friend  as  if  he  were  a 
second  Sancho  PanEa.  Of  course,  in  a  way, 
it  was  all  very  humorous,  but  it  was  trifling 
with  the  due  administration  of  justice,  and 
for  that  the  big  counsel  do  well  deserve  a 
severe  rebuke.  To  every  questieai  there  was 
an  objection  by  one>  two,  three,  or  more  of 
the  big  counsel,  and  the  ruling  was  nearly, 
always  against  the  plaintiff.  To  the  simple 
question:  "How  long  have  you  been  in  the 
banking  business?"  there  was  an  objection 
covering  a  page  and  a  half. 

To  cap  the  climax,  the  court  directed  a 
verdict  in  favor  of  the  defendants.  An  ap* 
peal  to  this  court  was  filed  in  September  2l8t, 
1916,  and  in  some  way  it  was  rushed  and 
advanced  over  a  hundred  pending  appeals, 
and  contrary  to  the  rales  of  the  court  and 
the  uniform  practice.  I  never  heard  of  any- 
thing like  it.  And  without  waiting  for  the 
filing  of  briefs,  or  the  hearing  of  oral  argu- 
ments, on  December  [587]  28th,  1916,  a  final 
decision  was  given  against  Youmans.  To  say 
the  least,  it  was  given  by  a  court  of  very 
questionable  jurisdiction.  Three  of  the  judges 
were  holding  over  after  their  term  of  ofiBoe 
had  expired  and  after  their  successors  had 
been  duly  elected  and  qualified,  and  demanded 
the  office.  The  holding^ver  judges  impro- 
vised a  court  of  four  district  judges  to  Mat- 
tion  their  holding,  and  this  they  attempted 
to  do  contrary  to  mandate  of  the  supreme 
court  signed  by  the  three  newly  elected  and 
qualified  supreme  court  judges.  That  was 
on  December  5th,  and  long  prior>to  the  deci- 
sion of  the  hdld*over  judges. 

Now,  under  the  Constitution,  Sv^y  supreme 
court  judge  has  been  elected  to  hold  ofiSce  for 
a  term  of  years,  coinmencing  on  the  first 
Monday  of  December  after  his  election.  To 
the  several  judges  there  have  been  issued, 
pursuant  to  law,  in  all,  twenty  certificates  of 
election,  signed  by  the  governor,  the  secre- 
tary of  state  and  a  member  of  the  board  of 
canvassers,  and  given  under  ^e  great  seal 
of  the  state.  Each  certificate  shows  that 
the  person  therein  named  was  elected  to  the 
ofiice  for  a  stated  term  of  years,  commencing 
on  the  first  Monday  of  December  after  his 
election.  Of  course,  we  cannot  think  that  the 
twenty  great  seals  and  sixty  ofilcial  signa- 
tures were  given  to  a  falsehood,  or  that  every 
judge  was  so  simple  as  to  accept  his  certifi- 
cate with  a  false  statement. 

I  concede  that  on  December  28th,  1916,  the 
hold-over  judges  were  de  faoto  judges,  in  just 
the  same  sense  aa  they  would  be  were  they 
holding  over  until  the  present  time. 

Early  in  January,  1917,  a  motion  was  made 
to  this  court  to  reconsider  the  case  and  to 
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grant  a  new  trial.  Aa  Judges  Grace  and 
Birdzell  declined  to  ait  on  the  motion,  two 
district  jtrdgea  were  invited  to  take  their 
place.  When  the  motion  was  argued,  the 
big  counsel  for  the  defendant  talked  of  de 
facto  courts  and  judges,  and  declined  to  say 
a  word  on  the  merits  of  the  case.  One  of  the 
district  judges  followed  in  the  as  me  line  and 
wrote  an  opinion  of  some  fifteen  pages  ou 
de  facto  courts.  The  decision  or  write-up 
comes  in  its  usital  course  after  a  lapse  of  two 
months,  which  is  very  different  from  the  way 
in  which  the  case  was  rushed  and  decided 
without  any  brief  or  argument  in  December. 
I  am  entirely  clear  the  ruling  is  radically 
wrong,  and  it  is  contrary  to  the  avowed  and 
deliberate  judgment  of  three  of  the  supreme 
court  judges.  On  another  motion,  it  is  more 
than  possible  that  the  judges  [538]  of  this 
court  may  reconsider  and  decide  the  case 
on  its  merits.  Indeed,  it  is  their  bounden 
duty  to  do  it  on  their  own  motion.  It  is  a 
debt  of  justice  and  sooner  or  later  it  must 
be  paid. 

VOTE. 

In  the  reported  case  the  court  applies  the 
rule  that  there  is  no  civil  liability  for  con- 
spiracy in  the  absence  of  dfcmage  resulting 
therefrom  to  a  case  wherein  a  conspiracy  was 
alleged  between  state  oflicers  and  persons  de- 
sirous of  purchasing  the  assets  of  a  bank. 
The  officers  so  charged  ordered  the  bank  to 
rid  itself  of  certain  securities,  and  a  sale  of 
the  bank  to  the  other  alleged  parties  to  the 
conspiracy  was  thereafter  made.  It  appeared 
however  that  there  was  ground  for  the  official 
action  in  question,  and  there  was  no  proof 
of  any  fraud  or  duress  in  the  contract  for  the 
6ale  of  the  assets  of  the  bank.  Under  those 
circumstances  it  is  held  that  none  of  the 
alleged  conspirators  were  liable.  The  note 
to  Hansen  v.  Niooll,  Ann.  Cas.  1914G  759 
collates  the  cases  discussing  the  gist  of  the 
civil  action  for  conspiracy. 
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7ra«d«leBt  ConToyances  -*  Property 
Sabjeot  to  Claims  of  Creditors  — 
Proceeds  of  Fire  Insnranoe  Policy. 

The  proceeds  of  the  in 8u ranee  on  a  build- 
ing on  land  conveyed  to  insured  in  fraud  of 
Ann.  Cas."  191 7E. — 19. 


the-  creditors  of  the  grantor  do  not  take  the 
place  of  the  property  destroyed  by  fire,  and 
the  trustee  in  bankruptcy  of  the  grantor  may 
not  recover  them. 

[tSee  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Hinds  coun- 
ty: Jones,  Chancellor. 

Action  by  E.  L.  Trenholm,  trustee  in  bank- 
ruptcy of  C.  E.  Klinker,  plaintiff,  against  C. 
E.  Klinker  et  al.,  defendants.  Judgment  for 
defendants.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Afiir^ied. 

Wells  d  Wells  for  appellant. 

R,  H.  d  J,  H,  Thompson  for  appellees. 

[269]  CoOR,  J.-^The  original  bill  in  this 
case  was  filed  by  £.  L.  Trenholm,  trustee  in 
bankruptcy,  for  the  purpose  of  having  the 
court  set  aside  certain  conveyances  of  real 
estate  made  by  the  bankrupt,  C.  E.  Klinker, 
to  his  sister,  Mrs.  Tanner,  and  to  L.  M. 
McLaurin.  It  is  alleged  that  Klinker,  before 
he  was  adjudicated  a  bankrupt,  conveyed  this 
property  to  the  parties  named,  "without  con- 
sideration, and  for  the  purpose  of  defrauding 
his  creditors.''  The  defendants  answered  this 
bill  with  a  general  denial.  The  original  bill 
was  filed  October  29,  1912,  and  the  answers 
thereto  were  filed  December  5,  1012.  The 
trustee  in  bankruptcy  filed  an  amended  bill 
of  complaint  May  9,  1913.  In  this  amended 
bill  the  original  bill  was  adopted  in  this 
allegation  : 

"That  he  (complainant)  here  and  now  re- 
iterates all  that  is  in  said  original  bill  of 
complaint  as  it  is  therein  stated." 

Then  follows  the  allegations,  viz.: 

**That  he  is  informed  and  believes  that  C. 
E.  Klinker,  acting  for  himself  or  for  his  sister, 
Mrs.  May  Tanner,  or  L.  M.  McT^urin,  de- 
fendants in  this  case,  obtained  fire  insurance 
policies  on  the  houses  which  were  situated  on 
lots  6,  7,  8,  9,  and  14,  of  block  A,  of  lloache's 
Survey,  an  addition  to  the  city  of  Jackson, 
which  lots  are  described  in  the  original  bill 
in  this  case,  and  are  in  controversy  as  to  the 
ownership  thereof  in  this  suit. 

"That  he  does  not  know  the  date  of  said 
fire  insurance  policies,  but  he  is  informed  and 
believes  that  they  aggregate  the  ammmt  of 
nine  thousand  dollars,  of  which  sum  forty- 
five  hundred  dollars  is  in  the  American  Fire 
Insurance  Company  of  Newark,  New  Jersey, 
and  forty- five  [270]  hundred  dollars  in  either 
the  Atlas  Fire  Insurance  Company  of  New 
York  City,  or  the  German  Fire  Insurance 
Company  of  Peoria,  Illinois,  or  both. 

'Complainant  further  states  that  on  or 
about  the  Ist  day  of  May,  191,1,  the  said 
houses  So  insured  on  said  lots  were  destroyed 
by  fire,  by  reason  of  which  the  money  on 
said  policies  became  due  and  payable;  that 
said  houses  were  totally  destroyed  by  fire. 
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"Complainant  further  states  to  the  court 
that  he  is  informed  and  believes  that  he  is 
entitled  as  such  trustee  in  bankruptcy  to  re- 
ceive as  a  part  of  the  assets  of  said  bankrupt 
estate  the  said  insurance  money,  whatever 
amount  that  may  be;  that  said  May  Tanner 
holds  said  property  in  trust  for  the  said  C.  £. 
Klinker,  and  the  same  was  his  property  at  the 
time  he  was  adjudicated  a  bankrupt,  so  that 
complainant  says  that  said  money  ought  tp 
be  paid  to  him  as  such  trustee." 

To  this  amended  bill  defendants  inter- 
posed a  demurrer,  assigning  the  following 
grounds : 

"  ( 1 )  There  is  no  equity  on  the  face  of  said 
amended  bill,  nor  does  it  charge  facts  neces- 
sary to  be  answered. 

"(2)  It  is  not  shown  that  the  pretended  in- 
surance was  taken  out  or  effected  before  tlic 
institution  of  the  alleged  bankruptcy  pro- 
ceeding, or  that  the  creditors  of  the  bankrupt 
have  or  can  have  any  interest  therein;  and 
it  is  shown  that  the  buildings  were  burned 
after  the  beginning  of  the  suit. 

''(3)  It  is  not  shown  that  defendant  May 
Tanner  has  any  interest  in  the  insurance. 

"(4)  It  is  not  shown  that  defendant  Mc- 
Laurin  has  any  interest  in  the  Insurance. 

*' (5)  The  proceeds  of  a  fire  insurance  policy 
are  not  the  property  alleged  to  havje  been 
destroyed  by  fire,  nor  are  the  creditors  of 
the  alleged  bankrupt  interested  therein. 

"(6)  The  defendant  G.  £.  Klinker,  the 
alleged  bankrupt  and  debtor,  is  shown  by  the 
amended  bill  and  the  [271]  pleadings  to  be 
a  citizen  and  resident  of  this  state,  and  it 
is  not  charged  that  he  is  absent  from  the 
state,  or  that  he  absconds,  and  no  predicate 
is  laid  as  a  basis  for  an  attachment  in 
chancery. 

"(7)  There  is  no  pretense  that  there  has 
been  a  fraudulent  conveyance  of  the  insur- 
ance policies,  or  the  debts  due  on  them  by  the 
insurance  company. 

"(8)  The  policies  of  insurance  mentioned 
in  the  amended  bill  necessarily  insured  only 
the  interest  of  the  beneficiary  in  the  policies; 
it  is  not  shown  who  is  the  beneficiary,  and  if 
he  had  no  interest,  as  tlie  amended  bill  seems 
to  show,  there  is  no  insurance. 

"(9)  That  said  amended  bill  is  in  divers 
other  respects  •  uncertain,  imperfect,  and  in- 
sufficient." 

The  court  sustained  the  demurrer,  and  com- 
plainant appeals. 

We  will  notice  only  the  fifth  ground  of  de- 
murrer, because  it  is  determinative  of  this 
appeal.  The  insurance  company  and  Mrs. 
Tanner  are  the  only  parties  to  this  contract 
of  insurance.  Conceding  that  the  conveyance 
of  the  land,  upon  wliicJi  the  buildings  were 
located,  was  in  fraud  of  the  creditors  of  the 
bankrupt,  it  does  not  follow  tliat  the  trustee 


is  entitled  to  the  proceeds  of  the  insurance 
policy.  The  amended  bill  proceeds  upon  the 
theory  that  the  insurance  takes  the  place  of 
the  property  insured  after  its  destruction  by 
fire.  This  point  has  been  decided  against  ap- 
pellant's contention  in  two  cases,  viz..  Smith 
v.  Ratcliff,  66  Miss.  683,  6  So.  460,  14  Am.  St. 
Rep.  606,  and  Bernheim  v.  Beer,  56  Miss.  149 

It  is  claimed  that  these  case  were  practical- 
ly overruled  by  this  court  in  Simmons  v.  In- 
gram, 60  Miss.  886.  This  case,  in  our  opin- 
ion, does  not  overrule  or  weaken  Bernheim 
V.  Beer,  in  so  far  as  the  question  here  is  in- 
volved. That  part  of  the  opinion  in  Bern- 
heim V.  Beer  which  announces  the  law  appli- 
cable to  this  case  was  not  questioned  by  the 
court  in  Simmons  v.  Ingram.  The  court  de- 
cided in  Bernheim  v.  Beer  that: 

[fl72]  ''Money  due  on  a  policy  of  insurance 
procured  by  a  married  woman  on  buildings^ 
situated  on  property  the  title  to  which  has 
been  conveyed  to  her  in  fraud  of  her  husband'a 
creditors  is  not  the  proceeds  of  the  property, 
and  cannot  be  subjected  by  the  husband'^ 
creditors  to  the  payment  of  his  debts.  She 
can,  in  such  circumstances,  make  a  valid  con- 
tract of  insurance,  which,  being  between  the 
insurer  and  the  insured,  exclusively  for  the 
indemnity  of  the  latter,  cannot  be  di^eated 
by  third  persons." 

And  this  wfts  the  only  question  before 
the  court.  The  judge  rendering  the  opinion 
of  the  court  went  further,  and  used  this  lan- 
guage: 

"The  extent  of  the  complainants'  rights 
is  to  reach  the  money  of  the  debtor  invested 
in  the  lot  and  the  improvements,  and  to 
pursue  it  beyond  that  into  any  proceeds  or 
other  property  in  which  Mrs.  Beer  has  put 
it." 

Heferring  to  the  language  just  quoted,  the 
court,  in  Simmons  v.  Ingram,  60  Miss.  899, 
said: 

''In  Carlisle  v.  Tindall,  49  Miss.  229,  and 
Bernheim  v.  Beer,  56  Miss.  149,  it  was  said 
that  where  a  debtor  purchased  property,  the 
title  of  which  he  caused  to  be  invested  in  an- 
other for  the  purpose  of  defrauding  his  cred- 
itors, the  creditor  could  proceed  to  subject  it 
to  the  payment  of  his  demand  to  the  extent 
only  of  ihe  funds  of  the  debtor  which  had 
been  invested  in"  it.  In  neither  of  these  cases 
was  the  point  presented  for  adjudication,  and 
we  do  not  concur  in  the  views  indicated  in 
the  opinion  of  the  judge  who  delivered  the 
opinions." 

Tt  will  be  observed  that  in  Carlisle  v.  Tin- 
dall no  criticism  is  made  of  the  real  point 
decided  in  Bernheim  v.  Beer,  but  the  court 
does  repudiate  that  part  oi  the  opinion  which 
undertook  to  decide  a  question  not  presented 
by  the  record; 

Affirmed. 


HOTi:. 


Biskt    to    Proceeds    of 
Propertj  Cowweyd  in  Fraud  of  Cred- 
itors. 

The  few  cases  in  which  the  question  has 
arisen  are  in  accord  with  the  decision  in  the 
reported  case  that  insurance  effected  on  prop- 
erty conveyed  in  fraud  of  creditors  does  not 
take  the  place  of  such  jproperty  after  its  de- 
struction by  fire,  and  the  proceeds  of  such 
insurance  are  subject  to  the  claims  of  the 
creditors  of  the  grantor.  Forrester  v.  Gill, 
11  Colo.  App.  410,  53  Pac.  230;  McLean  v. 
Hess,  106  Ind.  555,  7  N.  E.  567;  Lerow  v. 
Wilmarth,  0  Allen  (Mass.)  382;  Bernheim 
V.  Beer,  56  Miss.  149;  Nippea's  Appeal,  75 
Pa.  St.  472.    And  see  the  reported  case 

Thus  where  one  conveyed  property  in  trust 
for  his  daughter  in  fraud  of  a  creditor  the 
proceeds  of  insurance  effected  on  the  property 
cannot  be  followed  by  the  creditor  even  thougli 
his  contention  as  to  the  fraudulent  convey- 
aoce  is  sustained.  Lerow  v.  Wilmarth,  9 
Allen  (Mass.)  382,  wherein  it  was  said:  "On 
the  facte  stated  in  the  exceptions,  there  can 
be  no  doubt  that  the  legal  title  to  the  articles 
describcHi  in  the  policy  was  vested  in  the  de- 
fendant's daughter,  and  that  it  was  her  in- 
terest only  whicli  was  intended  to  be  covered 
by  the  insurance,  the  policy  having  been 
made  in  the  name  of  the  defendant  as  trustee 
for  the  benefit  of  whom  it  might  concern. 
But  the  plaintiff  contends  that  the  transfer 
of  the  personal  property  to  the  daughter  was 
a  voluntary  oottveyanee,  and  was  fraudulent 
and  void  as  to  the  creditors  of  the  defendant 
to  whom  he  was  indebted  at  the  time  of  the 
conveyance  to  the  daughter.  Be  it  so.  This* 
does  not  in  our  view  at  all  change  the  rights 
of  the  iMirties  to  the  funds  in  the  hands  of 
the  supposed  trustee.  If  t]ie  conveyance  was 
void  as  to  the  creditors  of  the  defendant,  it 
was  nevertlielBSs  perfeejbly  good  and  valid 
inter  partes.  The  title  passed  to  the  daugh- 
ter, and  she  held  the  property  by  an  unim- 
peachable right,  as  against  all  the  world  ex- 
cept the  creditors  of  her  father.  It  was  only 
in  the  contingency  that  he  might  at  some 
future  day  become  insolvent  that  she  wa:3 
liable  to  be  disturbed  in  her  po!3sc:^sion  and 
use  of  the  property  which  he  had  conveyed 
to  her.  But  this  contingency  in  no  way 
affected  her  right  to  obtain  insurance  on  the 
property  in  her  own  name,  and  for  her  own 
benefit.  Her  insurable  interest  was  perfect 
and  complete.  The  rights  of  creditors  were 
not  interfered  with  or  impaired  by  the  insur- 
ance effected  on  the  property  for  her  benefit. 
It  was  a  valid  contract,  which  she  had  a  ri^^Iit 
to  make,  and  the  benefit  which  accrued  to  her 
from  it  cannot  be  defeated  by  third  persons  on 
the  ground  that  she  held  tlie  property  by 
title  which  in  a  eertain  contingency  might  lie 
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defeasible.  It  cannot  be  said  that  the  money 
received  on  the  policy  stands  in  the  place  of 
the  property  destroyed.  It  is  in  no  proper 
or  just  sense  the  proceeds  of  the  property. 
It  is  a  sum  paid  by  the  insurer  in  considera- 
tion of  a  certain  premium,  as  an  indemnity 
for  the  loss  of  property  in  which  the  person 
insured  has  a  legal  and  insurable  interest. 
This  indemnity  cannot  be  taken  away  by  set- 
ting up  a  contingent  right  or  title  in  third 
persons  in  the  property,  in  which  the  insured 
had  a  valid  insurable  interest  at  the  time  of 
the  loss.  If,  therefore,  the  plaintiff  could 
maintain  the  position  that  the  transfer  of  the 
personal  property  to  the  daughter  was  void 
as  to  creditors,  he  would  still  fail  to  show 
a  want  of  a  valid  insurable  interest  in  her, 
or  any  right  to  hold  the  money  in  the  hands 
of  the  supposed  trustee." 

In  Bernheim  v.  Beer,  56  Miss.  140,  it  was 
said:  "In  their  very  nature,  policies  of  in- 
surance are  not  incidents  of  the  property. 
They  are  contracts  between  insurers  and 
assured  for  indemnity  of  the  assured,  and  not 
for  loss  or  damages  which  another  person  may 
have  sustained  because  of  the  destruction  of 
the  property,  no  matter  what  the  interest  of 
that  person  may  be,  as  mortgagee,  creditor, 
or  otherwise.  If  another  person  has  an  in- 
terest in  the  property,  he  may  insure  for  him- 
self; nor  can  he  set  up  a  claim  to  money 
which  has  become  due  to  another,  unless  that 
oUier  be  his  debtor,  and  the  money  is  gar- 
nished or  attached." 

In  Nippes's  Appeal,  75  Pa.  St.  472,  the 
action  was  by  creditors  of  the  husband 
to  attach  proceeds  of  insurance  effected  by 
his  wife  on  property  which  he  conveyed  to  her 
without  receiving  any  consideration  therefor, 
lie  being  indebted  to  them  at  the  time  of 
such  conveyance.  The  court  in  reversing  a 
judgment  in  favor  of  the  creditors  said :  "Had 
the  property  been  destroyed  by  fire,  withotit 
insurance,  where  would  the  creditors  have 
been?  It  is  plain  the  insurance  made  them 
no  worse.  Policies  of  insuranoe  against  fire 
are  not  deemed  in  their  nature  incidents  to 
the  property  insured,  but  they  are  mere 
special  agreements  with  the  person  insuring 
against  such  loss  or  damage  as  they  may 
sustain,  and  not  the  loss  or  damage  that  any 
othei;  person  having  an  interest  as  grantee, 
mortgagee,  creditor,  or  otherwise  may  su^^tain 
by  reason  of  the  subsequent  destruction  by 
fire." 

In  McLean  v.  Hess,  106  Ind.  555,  7  N.  E. 
667,  the  court  said:  "However  fraudulent  the 
purpose  may  have  been  in  having  tlie  prop- 
erty conveyed  to  her,  the  policy  belonged  to 
her.  However  fraudulent  the  conveyance  to 
appellant  may  have  been,  she  had  an  insur- 
able interest  in  the  property.  The  insurance 
was  taken  in  her  name;  the  policy  was  hers, 
and  the  proceeds  thereof  cannot  be  taken  from 
her  by  the  husband's  creditors." 
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Nor  iB  the  rule  altered  by  the  fact  that  the 
premiums  on  the  insurance  were  paid  by  the 
debtor.  Forrester  v.  Gill,  11  Colo.  App. 
410.  53  Pac.  230,  wherein  it  was  said:  "Tlie 
insurance  money  does  not  represent  the 
premium.  The  premium  is  not  part  of  it. 
The  premium  was  tlie  consideration  for  the 
agreement  of  the  company  to  pay  the  money, 
but  the  money  represents  the  loss  she  sus- 
tained after  the  premium  was  paid." 

The  court  may  properly  exclude  evidence 
offered  by  the  creditor  to  prove  that  the  in- 
sured paid  no  consideration  for  the  prop- 
erty, or  that  at  the  time  of  the  transfer  the 
debtor  was  insolvent,  or  that  there  never  was 
any  open  or  notorious  change  of  possession 
of  the  property.  Forrester  v.  Gill,  11  Colo. 
App.  410,  53  Pac.  230,  wherein  the  court  said : 
"A  transfer  of  property  made  with  the  intent 
to  defraud  creditors  is  void  as  to  them,  and 
their  right  to  follow  the  property  extends  to 
its  proceeds,  or  other  form  of  property  into 
which  the  fraudulent  grantee  may  have  con- 
verted it.  If  the  fund  which  the  plaintiff 
seeks  to  subject  to  the  payment  of  his  debt 
Was  the  proceeds  of  the  property,  the  evidence 
was  admissible,  and  its  exclusion  error.  The 
main  question  in  the  case  therefore  is,  'Was 
the  money  due  from  the  insurance  company 
the  proceeds  of  the  property?*  We  think  this 
question  must  be  answered  in  the  negative. 
Insurance  is  a  contract  of  indemnity.  The  in- 
surer agrees,  for  a  consideration,  to  pay  to 
the  insured  a  stipulated  amount  in  case  the 
latter  shall  sustain  loss  or  damage  in  conse- 
quence of  the  happening  of  some  event  or 
contingency  contemplated  by  the  contract.  It 
is  a  personal  contract  and  does  not  run  with 
the  title  to  the  property.  Cummings  v. 
Cheshire  County  Mut.  F.  Ins.  Co.  55  N.  H. 
457;  May  on  Insurance,  §§  1,  6.  The  money 
which  the  insurance  company  agreed  to  pay  to 
Mrs.  Craft  was  not  payable  as  a  price  for  the 
property,  and  its  payment  would  not  operate 
to  convert  the  property  into  a  fund.  It  was 
her  personal  interest  in  the  property  which 
was  insured,  and  the  agreement  was  to  pay  to 
her  personally  a  certain  amount  in  case  of  in- 
jury to  her  interest  from  a  specified  cause. 
That  she  had  an  insurable  interest  is  con- 
ceded, and,  even  if  it  were  not  conceded,  is 
settled  by  the  adjudications.  The  fund  which 
the  plaintiff  seeks  to  reach  does  not  in  any 
sense  represent  the  property.  Therefore  it 
cannot  be  taken  for  the  husband's  debt  as  the 
property  itself  might  have  been.  The  fact 
that  the  transaction  by  which  her  interest  was 
created  might  have  been  avoided  by  her  hus- 
band's creditors,  gives  them  no  claim  to  money 
payable  to  her  as  compensation  for  the  de- 
struction of  that  interest,  upon  a  contract 
which  she  had  the  right  to  make,  which  in  no 
manner  affecte<l  the  interest  of  her  husband, 
and  in  coneequenoe  of  which  no  injury  could 
result  to  those  creditors." 


LOUISVILLE  AND  NASHVILLE 
RAILROAD  COMPAKT 

CARTER. 

Alabama  Supreme  Court — December  16,  1915. 
196  Al4i.  882;  10  So.  665. 


Master  and  Servant  —  Federal  Em- 
ployers* Liability  Aot  —  XlTect  of 
Sning  on  State  Statute. 

As  the  federal  employers*  liability  act  <Act 
April  22,  1908,  c.  149,  35  Stat.  66  [Fed.  St. 
Ann.  1009  Supp.  p.  584,  1912  Supp.  p.  335]  ) 
supersedes  a  state  enactment  in  the  same 
field  and  governs  exclusively  all  cases  falling 
within  its  scope,  and  as  an  employee  injured 
under  circumstances  subjecting  his  claim  for 
damages  to  the  federal  statute  cannot  prop- 
erly recover  therefor  under  counts  declaring 
on  the  state  statute,  a  defendant  is  entitled  to 
general  affirmative  instructions  in  its  favor 
with  respect  to  such  counts  if  the  evidence 
shows  that  the  employee  was  engaged  in  in- 
terstate commerce  at  the  time  of  the  injury, 
although  such  defendant  requested  the  gen- 
eral affirmative  charge  as  to  a  count  based 
on  the  federal  statute  on  the  ground  that 
plaintiff,  when  injured,  was  not  engaged  in 
interstate  commerce.  • 

[See  note  at  end  of  this  case.] 

Employees  witbin  Federal  Employers* 
Liability  Aet. 

A  railroad  employee  injured  while  assist* 
ing  in  repairing  a  locomotive  which  wa« 
being  used  or  to  be  used  wholly  within  the 
state  of  Alabama  in  drawing  a  work  train 
engaged  in  repairing  the  railroad  company's 
interstate  track  is  not  within  the  federal  em- 
ployers' liability  act,  and  was  entitled  to  sue 
under  the  state  statute,  since  the  federal  act 
is  only  applicable  to  those  in  the  employment 
of  interstate  carriers  who  at  the  time  of  tht* 
injury  are  engaged  in  work  immediately  re- 
lated and  directly  contributory  to  interstate 
commerce,  and,  while  such  relation  exista 
when  his  service  is  in  or  about  the  mainte- 
nance or  repair  of  agencies  already  devoted 
to  or  immediately  capable  of  facilitating  some 
essential  feature  of  interstate  commerce,  the 
engine  in  question  was  not  an  instrumentality 
of  such  commerce  nor  an  immediately  or  di- 
rectly applied  means  to  the  maintenance  or 
repair  of  any  indispensable  feature  of  inter* 
state  transportation,  but  was  only  brought 
into  a  secondary  relation  to  an  interstate  in- 
strumentality. 

[See  Ann.  Cas.  1914C  164;  Ann.  Cas.  191GK 
472.] 


The  purpose  to  devote  in  future  an  agency 
capable  of  use  in  interstate  commerce  to  that 
service  will  not  bring  it  within  the  operation 
of  the  federal  employers'  liability  act,  thouj^U 
the  physical  preparation  of  the  agency  for 
immediate  use  in  such  commerce  mav  suffice. 
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Fellpw   8«rraats  -»  Wliat   C^OBstltutes 

Code  1907,  §  3910,  Bubd.  2,  makes  employers 
liable  for  injuries  to  employees  caused  by  the 
negligence  of  any  person  in  the  employer's 
service  ivho  has  any  superintendence  intrust- 
ed to  him  while  in  the  exercise  of  such  super- 
intendence. In  a  railway  employee's  action 
for  injuries  the  evidence  showed  that  B.,  a 
mechanic,  was  sent  to  F.  to  repair  a  locomo- 
tiTe:  that  plaintiff  was  sent  by  his  foreman 
to  help  B.  work  on  the  engine;  that  his  du- 
ties did  not  include  work  of  this  character, 
but  required  his  service  about  a  coal  shute 
and  in  the  transfer  of  baggage;  and  that  B. 
directed  plaintiff  to  do  certain  things  con- 
nected with  the  repair  of  the  engine.  It  is 
held  that  the  evidence  did  not  make  a  prima 
facie  case  of  B.'s  superintendence,  as  "super- 
intendence." within  the  statute,  is  the  crea- 
ture of  power  or  authority  conferred  by  the 
master,  and,  though  there  are  positions  in  a 
master's  service  naturally  importing  a  char- 
acter of  superintendence  reposed  in  the  em- 
ployee servuig  in  that  position,  B.'s  service 
or  station  was  not  of  that  type. 

Same. 

Code  1907,  §  3910,  subd.  3,  makes  elnploy- 
n3  liable  for  injuries  to  employees  caused  by 
the  negligence  of  any  person  in  the  service 
or  employnient  of  the  master  or  employer  to 
whose  orders  or  directions  the  servant  or 
employee  was  bound  to  and  did  conform,  if 
8uch  injuries  resulted  from  his  having  so 
conformed.  In  an  action  for  injury  to  a  rail- 
way employee  assisting  a  mechanic  to  repair 
an  enffine,  there  was  evidence  that  B.  directed 
plaintiff  what  to  do,  that  he  was  cutting  a 
har  of  metal  with  a  hammer  and  chisel:  that 
plaintiff's  directed  part  in  the  work  was  to 
hold  the  bar  still  by  putting  his  foot  on  it 
and  hold  a  light  so  that  B.  could  see  to  do 
the  work;  th^t  the  cutting  of  the  bar  threw 
off  pieces  of  metal;  that  one  of  such  pieces 
struck  plaintiff  in  his  right  eye;  and  that  he 
(*ouId  not  hold  the  light  as  directed  without 
tTirning"  his  face  towards  and  into  the  line  of 
flight  of  the  pieces  of  metal.  It  is  held  that 
this  evidence  made  a  question  for  the  jury 
as  to  plaintiff's  right  to  recover. 

Damages  — -  Persomal  Injnrsr  —  Measure 
ef  I>aiaagrea  -*  Effect  ef  PreTloua  Par^ 
tUl  IMaabillty. 

In  an  action  for  injuries  to  plaintiff's  left 
eye,  evidence  as  to  the  condition  of  his  right 
eye  subsequent  to  the  injury  was  admissible, 
^ince,  if  his  right  eye  was  diseased  or  defec- 
tive, the  consequences  to  follow  from  the  com- 
plete loss  of  his  left  eye  would  be  more  grave 
and  damnifying,  while,  if  the  diseased  or  de- 
fective condition  of  the  right  eye  was  aggra- 
vated by  the  injury  to  and  loss  of  the  left 
pye,  this  is  a  proper  fact  for  the  jury's  con- 
sideration in  ascertaining  the  damages. 

Evide&ee  —  Mertallty  Tables. 

In  an  action  for  a  personal  injury  consist- 
ing of  the  loss  of  an  eye,  mortality  tables 
were  admissible  in  connection  with  evidence 
tending  to  show  decreased  earning  capacity 
on  the  question  of  probable  life  expectancy; 
the  injury  being  permanent. 


Damas^a  -—  Permaatent  Iioss  of  Earn- 
iae  Capacity  —  Consideration  of  Life 
Expectancy. 

In  an  action  for  damages  from  the  loss  of 
an  eye,  the  court  charg^  that,  if  the  jury 
were  reasonably  satisfied  from  the  evidence 
that  plaintiff  was  permanently  injured  then 
he  was  entitled  to  recover  '*such  a  sum  as  the 
evidence  reasonably  satisfies  you  his  earning 
capacity  has  been  decreased,  as  placed  at  in- 
terest at  eight  per  annum  will  by  taking  a 
part  of  the  principal  and  all  of  the  interest 
each  year,  at  the  end  of  his  life  expectancy 
as  shown  by  the  American  Experience  Tables 
of  Mortality  that  have  been  introduced  in 
evidence,  leave  nothing."  It  is  held  that  this 
was  error,  as  the  rule  that  the  court  was 
attempting  to  state  is  applicable  only  to 
eases  of  death,  and  the  measure  .of  damages 
for  a  permanent  injury  not  resulting  in 
death  is  compensation  for  the  disabling  effect 
of  the  injury,  past  and  prospective,  including 
damages  for  loc^s  of  time  and  the  incapacity 
to  do  as  profitable  labor  as  before  the  injury, 
as  well  as  the  mental  and  physical  suffering. 

Same. 

As  such  instruction  gives  a  totally  inap- 
plicable measure  or  lule  of  damages,  and 
necessarily  implies  that  plaintiff's  life  expec- 
tancy  was  as  shown  by  the  mortality  tables, 
whereas  those  tables  are  only  evidence  to  be 
considered  in  ascertaining  the  probable  life 
expectancy,  it  is  prejudicial  to  the  defendant's 
substantial  rights. 

Appeal  from  Circuit  Court,  Escambia 
county:     Gamble,  Judge. 

Action  by  Frank  Carter,  plaintiff,  against 
Louisville  and  Nashville  Railroad  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.     Bbversed. 

Page,  McMillinn  d  Brooks  for  appellant. 
Boyles  d  Kohn  and  Leigh  4a  Leigh  for  ap- 
pellee. 

[883]  McClexlan,  J.— The  plaintiff  (ap- 
pellant) was  permanently  injured  in  conse- 
quence of  being  hit  in  the  left  eye  by  a  piece 
of  metal  that  was  chipped  off  of  a  steel  or 
iron  bar  with  a  cold  chisel  and  a  hammer  in 
the  hands  of  one  Baumgartner,  then  in  the 
service  of  appellee  in  the  repair  of  the  grate 
bars  in  a  locomotive.  The  action  ia  to  re- 
cover damages  for  this  injury. 

(1)  Count  8  of  the  complaint  as  amended 
sought  to  fasten  liability  on  the  company  im- 
der  the  Federal  Employers'  Liability  Act. 
(Fed.  St.  Ann.  1909  Supp.  p.  684,  1912  Supp. 
p.  335).  The  general  affirmative  charge  as 
to  count  8  was  given  the  jury,  at  defendant's 
request,  and  evidently  upon  the  theory  that 
[384]  at  the  time  the  plaintiff  was  injured 
he  was  not  engaged  in  interstate  commerce. 
But  for  the  consideration  to  be  stated,  this 
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court  would  be  disposed  to  thus  respond  to 
the  appellant:  Having  moved  the  court  to 
such  a  conclusion,  and  invoked  the  jury's  in- 
struction against  the  right  to  recover  as  upon 
the  tlicory  that  the  plaintiff  was  injured  while 
serving  in  the  promotion  of  interstate  com- 
merce the  defendant  canot  be  heard  to  urge 
error  because  of  the  refusal  of  instructions 
against  the  plaintifT's  right  to  recover  under 
counts  14  and  15,  drawn  under  the  state  Em- 
ployers' Liability  Act,  upon  the  inconsistent 
theory  that  he  was  injured  while  engaged  in 
service  within  the  influence  of  the  federal 
Employers'  Liability  Act. — Louisvillle,  etc.  R. 
Co.  V.  Holland,  173  Ala.  657,  697,  55  So.  1001; 
Clarke  v.  Dunn,  161  Ala.  633,  639,  50  So.  98; 
Shelton  v.  State,  73  Ala.  5:  T^onard  v.  State, 
66  Ala.  461.  But  the  consideration  before 
mentioned  forbids  recourse  to  the  wholesome 
rule  just  restated,  and  for  these  reasons: 
The  federal  Employers'  Liability  Act  super- 
sedes a  state  enactment  in  that  field  and 
governs  exclusively  all  cases  falling  within 
its  influence  (Ex  p.  Atlantic  Coast  Line  R. 
Co.  190  Ala.  132,  67  So.  256)  ;  and,  if  an 
employee  is  injured  under  circumstances  sub- 
jecting his  claim  for  damages  to  the  control 
of  the  exclusive  authority  of  the  federal  en- 
actment, he  cannot  properly  recover  therefor 
on  a  count  or  counts  declaring  as  for  liability 
under  the  state  Employers'  Liability  Act  (Ex 
p.  Atlantic  Coaat  Line  R.  Co.  supra) :  and 
so,  when  the  defendant  here  requested  general 
affirmative  instructions,  in  its  favor,  with  re- 
spect to  counts  14  and  15,  drawn  as  they 
are  to  state  a  cause  of  action  under  the 
state  Employers'  Liability  Act,  it  raised 
the  inquiry,  without  regard  to  count  8, 
M'hether  the  plaintiff  was,  when  injured,  in 
the  service  of  interstate  commerce,  and  if, 
under  the  whole  evidence,  it  undisputably 
appeared  that  he  was  in  the  interstate  serv- 
ice when  injury  overtook  him,  the  defend- 
ant would  have  been  entitled  to  have  the  jury 
instructed  against  a  recovery  under  the 
counts  declaring  on  a  liability  that,  without 
the  intervention  of  the  federal  enactment, 
might  have  been  available  to  him. 

(2,3)  The  plaintiff  was  engaged  when  in- 
jured in  helping  a  machinist  repair  a  locomo- 
tive of  the  defendant  that  had  been  more  re- 
cently employed  in  the  repair  or  employment 
of  the  main  line  of  the  defendant's  railwav, 
in  this  state,  connecting  Cincinnati,  [385] 
Ohio,  and  New  Orleans,  La. — ^a  line  that  was 
used  for  the  transportation  of  both  intrastate 
and  interstate  commerce.  •The  locomotive 
(No.  1244)  undergoing  the  repair  had  very 
recently  theretofore  been  regularly  used  in 
drawing  between  Mobile  and  Montgomery,  in 
Alabama,  a  regular  through  interstate  freight 
train  that  was  made  up  at  New  Orleans  and 
destined  for  Cincinnati.  It  became  or  was 
deficient  for  that  service;  and,  when  the  lo- 


eoRiotive  anA  train  reaehed  Flomatbn  -on  the 
regular  run,  another  loeomotive  was  substi- 
tuted to  take  the  interstate  train  on  north. 
The  engine  in  question  (No.  1244)  was  after 
its  withdrawal  from  its  accustomed  service 
promptly  put  to  the  use  of  drawing  cars  in 
Alabama  only,  in  a  work  train  then  engaged 
in  filling  a  washout  in  the  main  interstate 
line  of  the  defendant  near  Flomaton.  It  was 
desired  to  repair  the  grate  or  side  bars  of  the 
engine;  and  the  mechanic,  Baumgartner,  wan 
brought  from  Mobile  to  make  the  repairs. 
The  necessary  materials  to  effect  the  repairs 
came  at  night  when  the  engine  was  at  rest 
from  the  work  train  service  in  which  it  had 
been  used  the  day  previous  to  that  night  and 
in  which  service  it  was  continued  the  day 
succeeding  the  night  during  which  the  repairs 
were  being  made,  when  the  plaintiff  was  in- 
jured. 

The  federal  Employers'  Liability  Statute  is 
only  applicable  or  available  to  the  employees 
it  prescribes  and  defines,  viz.,  those  in  the 
employment  of  interstate  carriers  who  at  the 
time  of  the  injury  are  engaged  in  work  or 
service  immediately  related,  directly  contrib- 
utory to  interstate  commerce.  Such  relation 
exists  not  only  when  the  injured  employees 
service  was  in  or  about  the  act  of  transport- 
ing persons  or  things,  but  also  when  his  serv- 
ice was  in  or  about  the  maintenance  or  repair 
of  agencies  already  devoted  to  or  immediate- 
ly capable  of  facilitating  some  essential  fea- 
ture to  interstate  oommeroe.  The  repair  of  a 
track  over  which  interstate  commerce  is  being, 
or  is  to  be,  moyed  in  the  usual  course  of  the 
carrier's  business  is  an  instrumentality  of 
such  commerce;  and  an  employee  of  an  inter- 
state carrier  who  is  engaged,  when  injured, 
in  a  service  immediately  productive* of  the 
maintenance  or  repair  of  intimately  connected 
and  essential,  indispensable  features  of  inter- 
state commerce  is  within,  and  his  rights  are 
governed  by,  the  federal  statute. — ^Pederaen 
V.  Delaware,  etc.  R.  Co.  2«9  U.  S.  146,  33  8. 
Gt.  648,  57  U.  S.  (L.  ed.)  1125,  Ann.  Cas. 
1014C  153;  Ruck  ▼.  Chicago,  etc.  R.  Co.  [386] 
153  Wis.  158,  140  N.  W.  1075,  Ann.  Cas. 
191 4C  pages  164-168.  The  purpose  to  devote 
in  future  an  agency  capable  of  use  in  inter- 
state commerce  to  that  service  will  not  meet 
the  condition  of  the  statute,  though  physical 
preparation  of  the  agency  for  immediate  use 
in  uuch  commerce  mav  suffice  to  invoke  the 
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provisions  of  the  statute. — North  Carolina  K. 
Co.  V.  Zachary,  232  U.  S.  248,  260,  34  S.  Ct. 
305,  58  U.  S.  (L.  ed.)  591,  Ann.  Cas.  1914(' 
159.  The  work  in  which  this  plaintiff  was 
engaged  when  injury  befell  hire  was  in  tlio 
repair  of  an  engine  not  in  such  use  in  or 
about  interstate  commerce  as  to  allow  it  to 
be  characterized  as  an  instrumenlality  of  that 
commerce  or  to  be  regarded  as  an  immediately 
or  directly  applied  means  to  the  maintenance 
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or  repair  of  any  indispensable  feature  of 
interstate  transportation.  Xhe  fact  that  the 
looomoti've  under  repair  was  to  be  used,  or 
even  was  being  used,  in  the  repair  of  the  inter- 
state track  only  brought  it  into  a  secondary 
relation  to  an  interstate  instrumentality,  viz., 
the  track.  The  work  being  done  by  the  plain- 
tiff was  for  the  repair  of  the  engine,  and  not 
in  the  repair  of  the  track.  This  vital  circum- 
stanoe  readily  distinguishes  Pedcrsen  v.  Del- 
aware, etc.  R.  Co.  supra.  There  the  injured 
employee's  service  was  one  in  immediate  di- 
rect relation  to  the  maintenance  or  repair 
of  an  instrumentality  of  interstate  commerce, 
viz.,  the  railway  itself.  Here  the  ser\'ice  be- 
ing performed  was  upon  an  agency  that  was 
not  so  immediately  related  to  interstate  com- 
merce as  to  justify  its  characterization  as  a 
part  of  the  interstate  serviee.  The  trial  court 
expresaed  this  view  through  its  action  in 
giving,  at  defendant's  instance,  the  affirma- 
tive charge  as  to  the  eighth  count.  The  plain- 
tiff's right  of  action  was  under  the  state  Em- 
ployers' Liability  Statute.  Hence  the  defend- 
ant was  not  entitled  to  have  a  recovery  for- 
bidden as  upon  the  counts  (14  and  15)  drawn 
to  state  a  cause  of  action  under  the  state 
statute,  on  the  theory  that  the  federal  statute 
alone  applied  and  governed  the  matter. 

Through  a  recent  deliverance  made  in  re- 
sponse to  writ  of  error  procured  by  the  rail- 
way company  to  the  Supreme  Court  of  Wis- 
consin (Chicago,  etc.  R.  Co.  v.  Gray,  237  U. 
a  399,  35  S.  Ct.  e20,  59  U.  S.  (L.  ed.)  1018) 
the  Supreme  Court  of  the  United  States  de- 
clined to  express  an  opinion  on  the  question 
whether  or  not  the  trial  court  should  have 
found  that  the  injured  employee  was  engaged 
in  interstate  commerce,  where  the  error,  if 
any,  did  the  appellant,  railway  company,  no 
harm;  the  court  affirming  [387]  that  assump- 
tion of  risk,  under  the  Wisconsin  law,  is  mere- 
ly a  case  of  contributory  negligence.  The 
Wisconsin  law  (Wisconsin  St.  1913,  $  1816, 
fiubd.  3)  provides  that:  "The  fact  that  the 
employee  may  have  been  guilty  of  contributo- 
ry negligence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence 
attributable  to  such  employee." 

This  particular  provision  of  the  Wisconsin 
Isw  is  identical  with  the  provision  of  the  fed- 
eral Employers'  liability  Act  relating  to  con- 
tributory negligence,  and  its  effect  upon  the 
measure  of  a  recovery.  The  identity  of  the 
two  statutes  was  the  basis — the  sole  basis — 
for  the  stated  declination  of  the  Supreme 
Court  in  Gray's  Case,  supra,  to  evpress  an 
opinion  in  the  premises.  The  pertinent  laws 
of  botli  sovereignties  being  the  same,  the  de- 
fending carrier  could  not  have  been  preju- 
diced in  any  substantial  right  in  that  in- 
stance.. That  cannot  be  said  of  the  Alabama 
Employers'   Liability   Statute;    for  the   Ala- 


bama law  recognizes,  accepts,  and  applies  con* 
tributory  negligence  as  a  bar  to  a  recovery 
for  personal  injuries,  or  for  death  from 
wrongful  act  or  commission  inflicted  upon  an 
employee. 

(4)  Count  14  was  drawn  to  ascribe  plain- 
tiff's injury  to  the  negligence  of  a  superin- 
tendent, under  subdivision  2  of  our  Liability 
Statute  (Code,  §  3910).  In  an  action  rested 
on  that  subdivision  a  plaintiff  is  obliged  to 
show  the  existence  of  superintendence  in  the 
person  he  avers  was  a  superintendent,  and  al- 
so that  his  injury  was  in  consequence  of  neg- 
ligence .  of  the  superintendent  whilst  in  the 
exercise  thereof.  It  is  probable  that  the  trial 
was  had  without  particular  regard  to  these 
important  matters  of  averment  in  count  14. 
All  the  evidence  tended  to  show  was  that 
Baumgartner  was  sent  to  Flomaton  to  repair 
the  locomotive;  that  he  entered  upon  the  re- 
pair: that  plaintiff  was  sent  by  his  foreman, 
Franklin,  to  help  Baumgartner  work  on  the 
engine;  and  that  plaintiff's  duties  did  not  in- 
clude this  character  of  work,  but  they  re- 
quired his  service  about  the  coal  shute  and 
the  transfer  of  baggage  at  that  point.  Aside 
from  the  fact  that  Bautegartner  did,  in  fact, 
direct  plaintiff  to  do  certain  things  connected 
with  the  repair  of  the  engine,  there  is  no  evi- 
dence bearing  upon  the  inquiries  raised  by  the 
averments  of  count  14  touching  the  matter 
of  superintendence.  "Superintendence,"  un- 
der the  second  subdivision  of  our  statute  (sec- 
tion 3910),  is  the  [388]  creature  of  power  or 
authority  conferred  by  the  master.  That  is 
what  the  term  necessarily  implies.  Even 
though  there  may  be,  and  doubtless  are,  posi- 
tions in  a  master's  service  which  naturally 
import  a  character  of  superintendence  reposed 
in  the  employee  serving  in  that  position,  the 
service  or  station  to  which  the  evidence  as- 
signs Baumgartner  was  not  of  that  type.  It 
was  the  plaintiff's  obligation,  if  he  would  re- 
cover on  ills  count  14,  to  adduce  evidence  dis- 
closing the  authority,  the  power,  conferred 
(if  BO)  by  the  master  Upon  Baumgartner. 
The  state  of  evidence  now  before  us  did  not 
suffice  to  make  out  for  the  plaintiff  even  a 
prima  facie  case  of  Baumgartner's  superin- 
tendency. — Dantzier  v.  De  Bardeleben  Coal, 
etc.  Co.  101  Ala.  309,  14  So.  10,  22  L.R.A. 
361;  Freeman  v.  Sloss-Sheffield '  Steel,  etc. 
Co.  137  Ala.  481,  34  So.  612;  2  Labatt,  §§  612. 
678,  681;  1  Dresser's  Employers'  Liability, 
pp.  273,  274 ;  2  Dresser,  etc.  p.  135  et  seq. 

(5)  Count  15  states  a  cause  of  action  un- 
der subdivision  3  of  our  Employers'  Liability 
Statute  (Code,  §  3910).  It  ascribes  plaintiff '« 
injury  to  a  negligent  order  given  by  Baum- 
gartner, his  superior,  to  whose  orders  plaintiff 
was  bound  to  conform,  and  did  conform  in 
that  particular  service.  The  pertinent  cir- 
eumstanoeft  shown  by  phases  and  tendeneie.^ 
of  the  conflicting  evidence  were  these:     Baimi- 
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gartner  was  cutting  off  the  end  of  a  bar  of 
metal  to  fit  it  into  the  appropriate  place  in 
the  engine.  He  was  using  a  hammer  and  a 
cold  chisel.  The  bar  was  lying  in  the  gang- 
way of  the  engine.  It  was  night,  and  a  light 
was  necessary.  The  plaintiff's  directed  part 
in  the  operation  was  to  hold  the  bar  steady 
by  putting  his  foot  on  it,  and  to  hold  the 
light  so  Baumgartner  could  sec  to  do  his 
work.  The  prooess  of  cutting  the  bar  threw 
off  pieces  of  metal  with  some  force.  One 
piece  struck  plaintiff  in  his  left  eye  while, 
as  he  testiiiedf  he  was  holding  the  light  for 
his  superior  to  work  by  and  at  the  same  time 
steadying  the  bar  with  his  foot.  Tliere  was 
evidence  tending  to  show  tliat  the  plaintiff 
could  not  hold  the  light  as  he  was  directed 
to  do  by  Baumgartner  without  turning  his 
face  towards  and  into  the  line  of  flight  of 
pieces  of  metal  thrown  off  by  blows  from  the 
hammer  on  the  applied  chisel.  The  evidence 
bearing  on  the  issues  made  by  the  averments 
of  count  15,  as  well  as  thase  tendered  by  iha 
special  pleas  thereto,  has  been  carefully  con- 
sidered. These  issues  were  for  the  jury's 
decision;  and  so  the  court  correctly  ruled. — 
Alabama  Steel,  etc.  Go.  v.  Tallant,  165  Ala. 
521,  61  So.  835. 

[388]  (6)  There  was  no  error  in  permitting 
testimony  descriptive  of  the  condition  of  the 
plaintiff's  right  eye  at  the  time  of  and  since 
the  injury  of  his  left  eye.  If  the  right  eye 
was  so  diseased  or  defective  as  to  affect  its 
vision,  the  consequences  to  follow  from  the 
complete  loss  of  the  left  eye  were,  of  course, 
greatly  more  grave  and  damnifying  to  the 
plaintiff. — ^Alabama  Great  Southern  R.  Co.  v. 
Yarbrough,  83  Ala.  238,  3  So.  447,  3  Am. 
St.  Rep.  715.  If  the  right  eye's  diseased  or 
defective  condition  was  aggravated  by  the  in- 
jury to  and  loss  of  tbe  left  eye,  tliat  fact 
was  due  to  be  considered  by  the  jury  in  ascer- 
taining the  damage  resulting  to  the  plaintiff, 
if  the  plaintiff's  injury  was  found  to  l3e  the 
result  of  an  act  or  omission  for  the  conse- 
quences of  which  the  defendant  is  accounta- 
ble. 

<7-9)  The  injury  (loss  of  an  eye)  being 
permanent,  the  mortality  tables  were  admis- 
Hible,  in  connection  with  evidence  tending  to 
show  decreased  earning  capacity  in  conse- 
quence of  the  permanent  injury,  on  the  in- 
quiry of  probable  life  expectancy. — Birming- 
ham R,  Light,  etc.  Co.  v.  Wright,  153  Ala. 
99,  107,  44  So.  1037;  4  Enc.  Dig.  Ala.  Rep. 
(Michie)  pp.  670,  671.  The  decision  in  Louis- 
ville, etc.  R.  Co.  v.  Woods,  105  Al^.  561,  570, 
17  So.  41,  does  not  appear  to  have  involved 
the  vital  factor  of  a  claim,  and  evidence  to 
support  it,  of  a  permanent  injury  to  the  plain- 
tiff. Where  the  injury  is  not  permanent, 
and  there  has  resulted  no  decroasi'd  earning 
capacity  on  tliat  account,  the  pertinent  rule 
of  the  Wood  Case,  supra,  is  of  course  sound. 


It  is  here  proper  to  consider  the  action  of  the 
court  in  instructing  the  jury  in  the  oral 
charge  as  follows:  '"Now,  in  the  event  you 
are  reasonably  satisfied  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover,  he  is 
entitled  to  recover  in  the  event  you  are  rea- 
sonably satisfied  from  the  evidence  that  he 
has  been  permanently  injured  such  a  sum  as 
the  evidence  reasonably  satisfies  you  his  earn- 
ing capacity  has  been  decreased,  as  placed 
at  interest  at  8  per  cent  p6r  annum  will  by 
taking  a  part  of  the  principal  and  all  of  the 
interest  each  year,  at  the  end  of  his  life  ex- 
pectancy, as  shown  by  the  American  Experi- 
ence Tables  of  Mortality  that  have  been  in- 
troduced in  evidence,  leave  nothing." 

It  is  manifest  that  the  purpose  in  this  iu- 
fitruction  was  to  assimulate  the  rule  formu- 
lated in  the  Trammel  v.  Craddock,  93  Ala. 
450,  9  So.  587,  and  McAdory  Lovisville,  etc. 
R.  Co.  94  Ala.  272,  10  So.  507,  eases  for  the 
ascertainment  of  tlie  productive  value  of  a  life 
that  has  [390]  been  wrongfully  taken  or  sac- 
rificed. In  Birmingham  R.  Light,  etc.  Co.  v. 
VVright,  supra,  it  was  held  that  the  rule  of 
those  cases  for  the  admeasurement  of  dam- 
ages was  entirely  inapplicable  to  cases  where 
death  did  not  proximately  result  from  the 
negligence  charged.  The  measure  of  damages, 
where  the  personal  injury  wrongfully  suffered 
is  shown  to  be  permanent,  is  *'eompenBation 
for  the  disabling  effects  of  the  injury,  past 
and  prospective.  In  estimating  the  damageo, 
the  loss  of  time  and  the  incapacity  to  do  as 
profitable  labor  as  before  the  injury,  as  well 
as  the  mental  and  physical  suffering  caused 
by  it,  are  pertinent  and  legitimate  factors." 
^—Mobile,  etc.  R.  Co.  v.  George,  04  Ala.  190, 
10  So.  145;  Birmingham  R.  Light,  etc.  Co.  v. 
Wright,  supra.  The  quoted  extract  from  the 
oral  charge  was  error.  It  has  been  considered 
with  reference  to  the  possibility  Ui4t,  in  er- 
roneously restricting  the  measure  of  the  plain- 
tiff's recovery  on  account  of  his  permanent 
injury,  the  defendant  was  the  beneficiary  of 
the  error  thus  committed.  Our  conclusion 
is  that  that  result  cannot  be  accepted;  for. 
aside  from  anything  else  of  a  prejudicial  (to 
the  defendant)  nature  inhering  in  the  prop- 
osition of  the  extract  from  the  charge,  th^; 
extract  bore  to  tlie  jury  the  necessary  impli- 
cation that  the  plaintiff's  life  expectancy  was 
as  shown  by  the  mortality  tables;  whereas, 
these  tables  were,  at  most,  but  evidence,  in 
no  sense  concluding  the  court  or  tlie  jury,  to 
be  considered  by  the  jury  in  the  ascertain- 
ment of  the  probable  life  expectancy  of  this 
ph'.intiff.  Furthermore,  the  fact  that  the  ex- 
tract introduced  to  tlie  jury's  consideration 
a  totally  inapplicable  measure  or  rule  of  dam- 
ages for  the  injury  it  hypulliesized  prevents 
the  adoption  of  tlie  idea  that  the  error  thus 
committed  did  not  prejudice  the  substantial 
rights  of  the  defendant. 
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The  jodgment  is  reversed,  and  the  cause  i« 
remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.«  and  May  field,  Sarre,  Som- 
erville,  and  Thomas,  J  J.,  concur,  (^ardner, 
J.,  eonenra  in  the  conclusion  only. 


HOTS. 

Tha  reported  case  holds  that  where  the 
plaintiff  in  an  action  for  personal  injuries 
ezpreaaly  declares  on  a  state  statute  he  ia  not 
entitled  to  recover  under  the  federal  employ.* 
ers'  liability  act  (Fed.  St.  Ann.  1909  8upp.  p. 
5S4,  Fed.  St.  Ann.  1912  Supp.  p.  335).  The 
note  to  Grand  Trunk  Western  R.  Co.  v.  lind- 
■ay,  Ann.  Gas.  1914C  168,  discusses  the  neces- 
sity of  pleading  the  federal  employers'  lia- 
bility act.  As  to  the  necessity  of  an  election 
between  the  federal  act  and  a  state  statute  or 
the  common  law,  see  the  note  to  Thompson  v. 
Cincinnati,  etc.  R.  Co.  Aon.  Cas.  1917  A  1266. 
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Dralmaec  ^-  Snlavc^niflmt  of  fto-«r«r  — 
Powor   of  C%utt  to  CoMpol. 

In  a  suit  by  a  city  against  an  adjoining 
Tillage,  inTolving  mutual  duties  in  relation 
to  a  drainage  and  sewer  system,  a  decree  in 
favor  of  the  city,  declaring  the  conditions  in- 
tolerable, owing  to  inadequate  drainage  for 
which  both  were  responsible  and  which 
amounted  to  a  public  nuisance,  and  ordering 
Buch  nuisance  abated  by  increased  capacity 
of  the  jointly  maintained  system,  is  affirmed 
by  a  divided  court. 

[See  note  at  end  of  this  caae.]. 

Appeal  from^Clrettit  Court,  Wayne  county: 
MAKmnx,  Judge. 

Action  by  City  of  Detroit,  plaintiff,  against 
Village  of  Highland  Park,  defendant.  Sup- 
plemental petition  by  defendant  granted. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.     Affirmed. 

Salter  Barlow  and  Richard  I,  Lawion  for 
•ppellant. 
Alfred  Luckivg  and  Bdtdn  8,  Bartleti  for 

appellee. 


[169]  BTaaam,  J.— OChia  is  a  auppiemesital 
proceeding  in  the  aJm^e-entitled  suit^  which 
involves  mutual  rights  and  duties  of  the 
above-named  municipalities  in  relation  to 
their  drainage  and  sewer  systems.  It  was 
first  at  issue  in  1899.  Under  the  pleadings 
and  proofs  presented  at  that  time  the  suit 
was  heard,  and  the  issues  involved  were  trie<l 
out  before  the  Wayne  circuit  court  in  ebaneery, 
in  1899,  and  decrees  were  thereupon  rendered 
adjudicating  the  dlfforenoes  which  had  arisen 
imder  then  existing  conditions.  From  those 
decrees  no  appeal  was  taken  by  either  party. 
They  were  acquiesced  in,  accepted,  and  acted 
upon  by  all  parties  in  interest  during  the 
intervening  years.  Subsequent  growth  of 
population  and  civic  development  in  the  affect- 
ed territory  was  such,  however,  that  in  1913 
the  provisions  for  drainage  and  sewage  facili- 
ties, which  had  been  made  and  jointly  used  in 
harmony  with  the  mandates  of  those  decrees, 
became  overtaxed  and  inadequate,  resulting 
in  unwholesome  conditions,  which  were  ifelti* 
mately  declared  by  the  State  board  of  health 
to  be  a  public  nuieanee.  Overtures  by  the  de- 
fendant, village  of  Highland  Park,  proposing 
mutual  effort  to  relieve  the  situation,  not 
being  favorably  acted  upon  by  the  city  of 
Detroit,  the  village  filed  a,  supplemental  peti- 
tion, on  June  18,  1913,  which  was  subsequent- 
ly amended  and,  after  answer,  a  hearing  was 
had,  resulting  in  a  supph»mental  decree  by 
the  Wayne  circuit  eourt  in  chancery,  deter- 
mining and  declaring  that  intolerable  condi- 
tions had  arisen,  owing  to  inadequate  drain- 
age and  sewage  provisSons  for  which  the  city 
and  village  were  both  responsible,  and  which 
amounted  to  a  public  nuisance,  menacing  the 
health  and  comfort  of  the  citizens  of  the 
village  and  portions  of  the  city,  by  reason 
whereof  it  was  ordered  and  decreed  that  said 
nuisance  be  abated  by  an  increased  capacity 
of  the  jointly  maintained  sewer  system  previr 
ously  provided,  and  that  it  be  done  according 
[170]  to  certain  designated  connections,  al- 
terations, and  enlargements^  or  their  equiva- 
lent. From  this  decree  the  city  of  Detroit 
has  appealed,  alleging  numerous  errors,  and 
claiming  broadly  that  the  court  had  no  jurin- 
dictioR  to  render  such  decree,  because,  briefly 
and  collectively  stated,  Detroit  is  a  separate;, 
independent  municipal  entity  having  no  legal 
connection  with  Highland  Park,  owns  its 
sewers,  which  are  a  distinct  and  independent 
system  within  its  boundaries,  its  own  privato 
property  built  for  and  by  taxation  of  its 
own  citizens,  and  therefore  no  power  exists 
in  the  court  to  compel  it  to  permit  any  con- 
nection of  the  sewer  system  of  Highland  Park 
with  its  system:  that  to  do  so  would  be,  in 
effect,  taking  the  city's  private  property  for 
the  public  use  of  another  corporation  without 
authority  or  process  of  law — without  even 
condemnation  proceedings  for  adjudicatioii  of 
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public  necessity  and  compenaation  therefor — 
and  consequently  in  violatlcm  of  tlie  Conetitu* 
tion. 

Although  it  is  conceded,  or  at  least  not  dts* 
pntcd,  that  Woodward   avenue   sewer,   whidi 
runs   through  both   the  city   and   village,   is 
overloaded  and  a  deplorable  condition  exists 
in   that   connection,   menacing  public   health 
and  demanding  relief,  it  is  charged  by  the 
city  that  the  village  is  responsible  for  this, 
and  the  duty  rests  upon  the  latter  to  furnish 
relief  by  independent    available    ways    and 
means,  the  village  having  no  right  to  demand, 
and  the  city  owing  no  duty  to  furnish,  sewer 
facilities  to  meet  the  requirements  of  an  in- 
creasing population  of  the  village;  while  the 
village  baseis  its  claim  for  relief  on  mutual 
rights,  duties,  and  obligations  of  the  parties 
as  fixed  by  former  decrees  of  the  court,  and 
subsequently  developed  conditions  for  which 
lK>th  are  responsible  and  which  demand  fur- 
ther joint  action.    The  city  of  Detroit,  as  is 
well   known,    fronts   upon    and-  extends    for 
miles  along  the  Detroit  river.    The  village  of 
Highland  [171]  Park  lies  centrally  back  and 
to  the  north  of  the  city,  adjoining  it.    Wood- 
ward  avenue,   the  central   north  and   south 
tnmk  thoroughfare  of  the  city,  is  continued 
under  the  same  mame  through   the  village, 
which  extends  north  from  the  city  limits  2 
miles  and  spreads  three-quarters  of  a  mile  on 
either  side  of  the  avenue,  being  about  1^  miles 
wide  east  and  west,  and  is  a  comparatively 
level   area.     Beyond  the  northern   limits  of 
the  village,    fronting  Woodward   avenue   on 
the  west  side,  lies  Palmer  Park,  a  sewered, 
developed,  and  popular  publie  park  belonging 
to  and  under  control  of  the  city  of  Detroit. 
In  1898,  though  its  population  was  then  com* 
paratively    small,    Highland    Park    had    de- 
veloped to  a  point  where  sewage  facilities  were 
deemed  desirable  and  necessary.    To  that  end 
a  contract  for  a  sewer  was  let  to  one  Hanley, 
its  outlet  to  be  through  the  Woodward  avenue 
sewer,  which   the  city   had  extended   to  its 
north  boundary  line,  with  then  ample  capacity 
to  meet  the  requirements  of  such  connection. 
The  right  to  so  connect  was  asserted  under 
a  claim  that  the  city  had,  by  changing  grades, 
paving,  and  other  of  its  public  improvements, 
obstructed  the  natural  sources  of  drainage  for 
Higliland  Park  territory  and,  in  particular, 
totally  blocked  that  portion  which  formerly 
passed  southwardly  and  eastwardly  through 
the  citv.     When  Hanlev  was  about  to  make 
the  proposed  connection  with  the  Woodward 
avenue  aewer  at  the  boundary  line  the  city 
began  this  snit  and  obtained  a  temporary  in- 
junction   restraining    him    from    proceeding 
until  further  order  of  the  court.     Pleadings 
were   perfected,    and    the   suit   brought   to  a 
hearing  upon  plead ing«  and  proofs  taken  in 
open    court,    folIo^v(•d    by   a   decree    rendered 
.Tune  26,  1899,  authorizing  said  connection  to 
be  made,  with  an  adjustable  gate  near  the 


city  limits,  having  an  opening  18  inches  in 
diameter,  subject  to  supervision  of  the  city 
authorities,  for  which  the  village  [172]  was 
to  pay  $500  annually.  In  this  original  de- 
cree rendered  after  a  full  hearing  in  <»pea 
court,  with  the  right  of  the  village  to  such 
drainage  facilities  through  city  territory  the 
paramount  question,  and  squarely  put  in  issue 
by  the  pleadings,  the  court  found,  and  stated, 
amongst  other  things,  that: 

''The  natural  drainage  of  the  southerly 
part  of  the  territorial  limits  of  the  village 
of  Highland  Park  is  southeasterly  through 
the  present  territorial  limits  of  the  city  of 
Detroit  into  Connor's  creek,  which  empties 
into  the  Detroit  river  above  the  intake  pipe 
of  the  Detroit  waterworlcsj  that  more  than 
40  years  ago  this  natural  drainage  was  im- 
proved by  the  construction  of  ditches  on  each 
side  of  Woodward  avenue  leading  into  the  De- 
troit river,  and  also  bv  the  construction  of 
county  ditches  in  part  within  the  present  ter- 
ritorial limits  of  said  city  leading  from  Wood- 
ward avenue  in  said  city  easterly  to  Connor*» 
creek;  that  since  the  year  1890  some  of  these 
county  ditches  havo  been  closed  up  and  ob- 
structed by  the  construction  by  the  city  of  De- 
troit of  a  pavement  on  Woodward  avenue  to 
the  city  limits,  and  also  Ijy'the  Construction 
of  pavements  on  the  lateral  streets,  and  there- 
by the  artificial  drainage  of  the.  southerly 
part  of  tile  f  ilTage'  of  Hi^lind  fttrlt  fias  iVeen 
cut  off;  .  .  .  that  the  natural  drainage 
of  the  northerly  part  of  the  village  of  High- 
land Park  is  to  the  easterly  and  northerly 
to  Ck)nnor's  areek :  tliat  more  than.  40  years 
ago  this  natural  drainage  was  improved  by 
the  construction  of  a  county  ditch,  known  as 
the  Wetmore  dltoh;  that  Counor's  .creek*  is  a 
sluggish  stream  running  through  a  aearly 
level  country  and  the  use  of  said  creek  by  the 
village  of  Highland  Park  for  sewage  purposes 
would  be  highly  detrimental  to  the  public 
health  of  the  citv  of  Detroit  and  vicinitv." 

Based  upon  the  inherent  right  to  natural 
drainage  and  incidental  to  obstructions  by 
the  city  of  both  natural  and  long-established 
artificial  drainage  which  had  been  previously 
recognized  and  maintained  without  objection 
or  interruption  from  an  early  period,  and  for 
the  further  reason  that,  even  under  then  ex- 
isting [173]  conditions  and  density  of  popula- 
tion, the  use  of  Connor's  creek  for  sewer  pur- 
poses would  imperil  the  health  of  the  city  of 
Detroit  and  vicinity,  the  court  held  and  de- 
creed that  Highland  Park,  bearing  its  just 
proportion  of  the  burden,  was  entitled  to  and 
must  be  allowed  a  drainage  outlet  to  the 
Detroit  river  through  the  sewer  system  of  the 
citv,  to  the  extent  and  on  the  terms  before 
stated.  The  connection  thus  authorized  was 
thereupon  made  and  the  drainage  of  the  vil- 
lage? thereafter  carried  through  the  Woodward 
avenue  sowers.  The  city  not  only  then 
acquiesced  in  and  accepted  this  decree  without 


DSTROIT  V.  HIGHLAJNP  P4RK. 

186  Mich.  166, 


2»9 


appeal,  but,  having  previously  coBBtructed  a 
sewer  system  for  Palmer  Park,  applied  to  the 
court  by  sopplemental  petition,  setting  fortk- 
tbat  it  was  well  known  at  the  time  oi  the  de- 
cree, "^nd  taken  lor  granted  by  all  parties, 
that  said  sewer  was  to  be  connected  with  and 
empty  into  a  sewer  whioh  was  then  being  con- 
structed by  defendant  for  the  yillage  of  High- 
land Pftrk/'  and  asked  for  a  decision  of  the 
court  determining  its  right  to  the  same, 
whereupon  proceedings  were  had  resulting  in' 
a  supplemental  decree,  on  December  28,  1899, 
granting  said  petition  after  a  fall  hearing  in 
open  court  with  all  parties  represented.  This 
supplemental  deeree,  containing  a  finding  of 
related  facts  and  recital  of  reasons,  based  on 
mutual  tic^hts,  interests,  and  equities  of  the 
parties,  authorized  connectloai  of  Paltaer  Park 
5ewer  with  the  Highland  Park  Woodward 
arenue  sewer,  and  ordered  both  that  such 
cosnection  "should  remain  open  its  full  sisce 
n  as  to  carry  said  Palmer  Park  sewage,"  and 
'the  18'inch  sewier  connection,  as  heretofore 
decreed,  should  remain  open,  friee  of  future 
toll,  in  payment  of  the  city  of  Detroit's  ad- 
Tantsges,  already  mentioned^  in  connecting 
Palmer  Piark  with  sewer  and  water  ikdvan-. 
tages."  It  was  also  provided  that  either 
party  might,  in  the  future^  apply  to  the  court 
for  a  further  order  or  modification  of  this 
[174]  decree  a»  oooasion  might  requires  The 
sewage  facilities  proirided  at  the  time  of  ov 
immediately  subsequent  to  this  aciyudicatiou 
of  the  msrtter  wfre  evidently  not  only  ade< 
quate  for  Cfzisting  requirements^  but  for  a 
normal  inersase  of  pofwlation  during  maj^y 
rears,  as  it  is  conceded  that  the  growth  of 
Detroit  and  its  environments,  particularly 
in  the  vicinity  «f  Highland  Park,  has  been 
anusDslly  great  and  rapid.  In  the  decree  here 
appealed  from  the  trial  court  held  aad  stated 
u  to  the  old  decrees  of  1899: 

"These  orders  and  decrees  of  this  coui't 
must  be  aasumed  to  be  correct  and  to  be  con- 
elustvely  established,  and  that  the  village  of 
Highland  Park  has  a  tight  to  discharge  its 
sewsfre  through  the  sewers  of  the  city  of  De- 
troit into  the' Detroit  river,  upon  the  payment 
of  a  proper  and  adequate  compensation  to 
the  cHy  of  Detroit  for  the  use  of  suoh  portions 
of  its  sewers  as  are  required  for  the  disposal 
of  the  sewage  of  the  village  of  Highland 
Park/' 

Although  the  orders  and  decrees  referred  to 
reserved  in  the  oonrt  a  power  to  take  further 
action  upon  proper '  showing,  and  authorize 
either  party  to  make  application  therefor  as 
ocH'asion  might  require,  we  think  it  was  mani- 
festly intended  that  such  application  could 
only  he  by  supplemental  petition  on  changed 
t'onditions,  by  reason  of  increased  population 
or  other  causes  which  might  later  arise,  and 
ttftd  no  reference  to  those  fundamental  ques- 
tions of  fact  and  law,  involving  natural  drain- 
'g?,  past  events  and  then  existing  conditions 


whioh  were  squarely  raised  by  tlie  pleadings, 
fully  litigated^  and  necessarily  then  dt-cidtMi. 
Subsequent  events  and  more  recent  devi^lop- 
meats  cannot  disturb  a  final  decree  as  to  them, 
nor  open  the  door  for  their  relitigation. 
Though  it  has  been  said  that  the  doctrine  of 
ree  adjudicata  in  technical  definition  only 
applies  to  decisions  in  another  suit,  by  au 
analogous,  if  not  identical,  principle  applica- 
ble ia  such  cases,  and  often  by  tliat  name, 
the  rule  is  [176]  applied  with  like  effect  to 
decisions  in  a  former  stage  of  the  same  suit. 
Those  decrees  were  in  no  sense  interlocutory 
or  merely  incidental  to  the  progress  of  the 
suit,  but  upon  the  questions  raised,  facts 
found  and  points  decided  were  a  full  and  final 
disposition  of  the  case  upon  its  merits,  as 
matters  then  stood,  were  appealable,  and  end- 
ed lit^ation  as  to  those  issues  unless  re- 
versed on  appeal,  and  no  appeal  was  taken. 
•They  cannot  therefore  be  again  called  in  ques- 
tion by  the  parties  who  litigated  them,  or 
those  in  privity  with  them,  no  matten  in  what 
form  the  question  be  presented.  McNeely  v. 
Hyde,  46  La.  Ann.  1083,  15  So.  167 ;  Strike  v. 
McDonald,  2  Har.  &  G.  (Md.)  191;  Younkin 
v.  Younkin,  44  Neb.  729,  03  N.  W.  31 ;  Wales 
V.  Lyon.  2  Mich.  276;  23  Cyc.  p.  1232. 

The  orders  and  decrees  of  1899  were  a  final 
determination  of  the  principal  object  of  the 
suit  and  of  the  main  facts  put  in  controversy 
by  the  pleadings.  The  primary  question 
raised  and  determined  was  the  right  of  the 
adjacent  village,  for  reasons  alleged  and  de- 
nied, to  discharge  its  drainage  through  the 
sewers  of  the  city.  It  involved  the  questions 
of  obstruction  by  city  improvements  of 
natural  and  long-existing  artificial  drainage 
facilities  of  the  village  through  portions  of 
the  city,  the  menace  to  public  health  from  en- 
forcing its  natural  drainage  into  Connor's 
creek,  which  emptied  above  the  intake  of  the 
city's  water  supply,  and  the  sewage  of  Palmer 
Park,  property  belonging  to  the  city  and 
lying  beyond  the  village;  each  of  these  ques- 
tions, which,  if  left  open,  might  prove  a 
future  fruitful  source  of  trouble  and  litiga- 
tion, were  considered  and  adjudicated,  with 
such  apparent  equity  as  to  be  acquiesced  in 
without  appeal,  and  acted  under  by  the  par- 
ties in  interest  for  over  a  decade  during  a 
formative  period  of  rapid  development  both 
in  the  village  and  contiguous  portions  of  the 
city.  [176]  The  rights  and  benefits  conferred 
by  that  decision  of  the  questions  involved 
were  mutual.  We  conclude,  with  the  trial 
court,  that  the  door  is  not  now  open  to  re- 
litigate  those  questions  then  determined,  and 
which  have  again  been  raised  and  argued  in 
this  proceeding,  and  do  not  deem  it  essential 
to  review  the  proofs  and  authorities  urged 
in  that  coimection. 

Neither  the  original  decrees  nor  the  one 
here  appealed  from  contemplate  tliat  the  city 
shall  bear  the  burden  of  caring  for  the  drain- 
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age  of  the  village,  beyond  mutual  adjustment 
of  their  systems  to  each  other  at  the  boundary 
line,  and  providing  in  the  city  system  as  con- 
structed an  enlarged  capacity  to  meet  the 
requirements  of  the  village,  at  the  expense 
of  the  latter.  No  extra  burden  of  taxation  is 
put  upon  the  city,  and  none  is  asked -by  the 
village,  which  in  overtures  for  mutual  action 
and  in  this  litigation  has  consistently  pro- 
posed to  defray  its  just  proportion  of  the 
cost  of  sewers  jointly  used. 

It  is  claimed  that  the  rapid  growth  of  the 
village  and  resulting  increased  discharge  of 
its  sewage  into  the  Woodward  avenue  sewer  is 
alone  the  cause  of  its  being  overloaded.  This 
is  not  borne  out  by  the  evidence.  The  most 
which  can  be  said  in  that  connection  is  that 
if  either  of  the  municipalities  had  not  in- 
creased its  sewage,  the  other  might  not  alone 
have  overtaxed  the  Woodward  avenue  sewer. 
Much  stress  is  laid  by  its  counsel  on  the  rapid ' 
growth  of  Detroit,  and  in  its  defense  the  con- 
tention is  made  that  the  city's  resources  have 
been  strained  by  pressing  necessity  of  enlarg- 
ing and  extending  its  own  sewer  system,  in  an 
effort  to  meet  imperative  demands  within  its 
limits.  It  also  appears  that  much  of  this 
expansion  has  been  in  the  northerly  portion  of 
the  city,  along  and  upon  territory  on  eacli 
side  of  Woodward  avenue  extending  towards 
Highland  Park.  As  a  result  various  sewers, 
of  large  capacity,  draining  tributary  [177] 
portions  of  the  city,  have  been  connected  with 
the  Woodward  avenue  sewer  since  1899.  The 
finding  of  the  trial  court  that  both  are  re- 
sponsible for  existing  conditions,  and  the 
found  nuisance  is  jointly  created  and  main- 
tained by  Detroit  and  Highland  Park,  is 
sustained  by  abundant  proof. 

It  is  shown  that  during  the  years  l)efore  the 
present  differences  arose,  the  city,  while  ex- 
panding and  enlarging  its  system  to  meet  new 
demands,  planned  and  carried  on  the  same 
with  reference,  not  only  to  the  needs  of  out- 
lying districts  within  its  corporate  limits, 
which  might  later  require  sewage  facilities, 
but  also  to  territory  beyond  its  limits.  In 
furtherance  of  that  policy,  whether  mindful  or 
not  of  what  those  early  decrees  foreshadowed, 
it  planned  and  for  over  a  year  before  this  peti- 
tion was  filed  was  engaged  in  constructing, 
a  large  relieving  trunk  sewer,  known  as  the 
Morrell  street  sewer,  terminating  at  the  city 
boundary  west  of  Woodward  avenue,  with  a 
diameter  of  8^  feet  at  that  point.  The  chief 
engineer  of  the  city  did  not  appear  as  a  w*it- 
ness  in  the  case,  but  an  assistant  engineer 
named  Dav,  who  testified  that  he  and  Mc- 
C'brmick,  the  chief  engineer,  had,  in  consulta- 
tion over  the  sewer  system  of  the  city,  looked 
ahead,  planned,  and  provided  for  the  pro- 
spective growth  of  Detroit  and  its  environs, 
and  talked  over  from  time  to  time  what  ought 
to  be  done  in  case  Highland  Park  should  be 


brought  into  the  city;  ala^  stated  that  in 
exteiuiiBg  this  large  3£orreil  street  }«wer 
towards  the  northern  city  boundary  in  the  di- 
rection of  Highland  Park,  their  plans  were 
designed  with  a  view  to  taking  ia  tributary, 
outlying  territory.  In  answer  to  the  follow- 
ing question  on  crosB^examinationy  he  said: 

''Q.  All  the  time  we  expected  Highland 
Park  would  join  us  moat  any  time;  you  have 
known  it  and  Mr.  McGormkk  has  known  it, 
and  you  have  been  building  witli  reference  to 
it? 

[17S]  "A.  Sure;  we  took  all  the  territory 
into  account  as  far  as  that  was  concerned.*' 

In  the  early  part  of  1913  conditions  had 
reached  a  point  where  neceostty  of  action 
waft  so  manifest  tiuvt  efforts  were  made  by  the 
village  of  Highland  Park  to  secure  amicable 
eo><>peration  with  the  city  of  Detroit  for  a 
solution  of  the  difficulty.  Numerous  requestsi 
were  made  aad  official  communications  ex- 
changed without  favorable  results,  the  last 
communication  from  the  village  to  the  city 
being  in  June,  1913,  when,  the  attitude  of  the 
latter  remained  unchanged,  this  petition  waa 
filed.  Being  unsuceessfnl  in  securing  co- 
operation with  the  eity,  the  village,  in  an 
effort  to  solve  the  problem,  secvred  the  serv- 
ices of  Prof.  Hoad  of  the  University  of 
Miehigan,  an  expert  upon  the  subject,  who, 
after  a  careful  study  M  the  sewer  syitem  of 
Detroit  and  the  whole  drainage  situation  with 
reference  to  it,  evolved  and  prasented  a  plan 
for  relieving  the  burden  of  WoodwarA  avenue 
sewer  and  the  drainage  of  Hig^laad  Park 
ami  contiguous  territory  by  conneetionts  with 
the  Morrell  street  sewer,  heretofore  referred 
to,  which  the  city  then  had  under  construc- 
tion, and  which  in  his  opinion  furnished  attpR- 
capacity  to  care  for  all  sewage  proposed  to 
be  diverted  into  it,  furnishing  detailed  data 
with  computations  of  area,  flowage,  size,  ca- 
pacity, cost,  etc.  While  the  practicability, 
and  engineering  feasibility  of  this  plan  was 
not  controverted,  it  was  given  scant  considera- 
tion and  not  accepted  by  the  city. 

Pending  these  proceedings,  and  during  a 
delay  in  their  progress,  the  village  of  High- 
land Park  by  petition  called  attention  of  the 
State  board  of  health  to  existing  sewer  con* 
ditions  in  the  village  and  contiguous  portions 
of  the  city,  and  to  the  proposed  plan  for  relief 
which  it  had  secured,  requesting  that  the 
board  investigate  the  same  with  reference  to 
sanitary  conditions  and  grant  such  relief  as 
was  within  its  power.  [179]  An  investigation 
was  made  by  the  board  and  proofs  taken, 
which  resulted  in  two  orders  made  under  the 
provisions  of  Act  No.  98  (Pub.  Acts  3913) 
after  a  hearing  duly  had,  in  which  it  was 
found  that  the  city  and  village,  lying  con- 
tiguous, constituted  but  one  community  of 
people;  that  the  present  sewer  systems,  joint- 
ly used  and  maintained  in  that  locality,  were 
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overtaxed,  reflnltiii^  in  tinWholeBome  condi- 
tions, dangerous  to  public  health,  inimical  to 
the  inhabitants  of  both  municipalities  and  to 
the  public  generally;  that  alteration  and  en- 
largv'nient  of  said  Bysteme  to  relieve  such 
roDditions  was  an  absolute  necessity  for  pro- 
tection of  public  health;  thereupon  recom- 
mending and  ordering  that  the  city  of  De- 
troit and  the  village  of  Highland  Park,  before 
the  15th  of  December,  1913,  make  provision 
for  the  relief  of  such  conditions,  and  for  ap- 
portionment of  the  expense  necessary  thereto, 
aceording  to  proposed  plans  projected  by  Prof. 
Hosd,  or  some  other  route  or  system  of 
linflicient  size  and  capacity  to  accomplish  the 
ordered  relief.  The  municipal  kuthorities  of 
the  city  resented  this  as  an  unwarranted  in- 
terference with  its  municipal  affairs,  and  de- 
clined to  comply  with  said  order  of  the  State 
hosrd  of  health,  giving  among  other  reasons 
the  following: 

"The  State  board  of  health  has  no  power  or 
control  over  the  sewers  of  this  city.  .  .  . 
We  believe  the  people  of  Detroit  are  as  well 
tblc  to  judge  of  their  needs  or  their  wants  as 
any  board  or  body  composed  of  any  number 
of  men  who  reside  outside  its  limits.  .  .  . 
The  people  of  Detroit  builded  this  city  for 
themselves.  Let  other  municipalities  do  like- 
wise of  they  wish  to  enjoy  the  fruits  of  labor, 
brain,  and  money. 

•*Some  of  the  arguments  which  were  ad- 
vanced at  our  hearing  would  lead  one  to  be- 
lieve that  the  city  of  Detroit  was  incapable 
of  managing  its  own  affairs  and  governing 
itself/' 

[180]  Without  rehearsing  at  length  the  pro- 
tracted proceedings  before  the  Wayne  county 
circuit  court  in  chancery,  it  is  sufficient  to 
state  generally  that  an  exhaustive  hearing 
was  had,  and  original  testimony  heard  on 
all  questions  involved.  Independent  of  the 
findings  and  orders  of  the  State  board  of 
health,  the  court,  in  a  lengthy  decree,  with 
full  recitals  and  findings  of  fact,  determined 
from  the  testimony  then  produced  that  exist- 
ing unsanitary  conditions  in  that  locality,  for 
which  both  parties  were  responsible,  consti- 
tuted a  public  nuisance  which  menaced  the 
health  of  that  conrmunlty,  and  decreed  that 
it  must  be  abated.  Tn  said  decree  the  court, 
as  authorized  by  statute,  also  reviewed  the 
recommendations  and  orders  of  the  board  of 
public  health,  determining  from  the  testimony 
that  its  findings  were  well  supported  in  fact 
And  its  recommendations  feasible  of  execu- 
tion, aflirmed  its  orders,  and  decreed  their 
execution.  Act  No.  08  (Pub.  Acts  1913), 
"providing  for  the  supervision  and  control  by 
the  State  board  of  health  over  waterworks 
systems  jand  sewage  disposal  systems,**  etc, 
authorizes  its  recommendations  and  orders  to 
"^  reviewed  or  enforced  by  any  court  of 
chancery  or  other  conrt  having  Jurisdiction." 


Section  11  of  said  act  authorizes  said  board, 
on  Undiiig  inspected  sewer  systems,  or  any 
part  thereof,  dangerous  to  individuals  or  the 
public  health  generally,  to  require,  on  its 
order,  '*such  alterations  in  such  systems  as 
may  be  required  or  advisable  in  the  opinion 
of  such  board,**  not,  however,  "  to  prevent  any 
municipality  now  disposing  of  its  sewage  into 
any  river,  from  continuing  so  to  do.** 

The  contention  that  the  city*s  sewers  may 
not  for  any  reason  be  used  for  any  purposie 
without  its  consent,  because  they  are  its  pri- 
vate property,  was,  as  before  pointed  out, 
adjudicated  to  the  contrary  after  full  hearing 
15  years  ago,  in  a  final  decree  not  appealed 
[181]  from.  While  counsel's  argument  for  a 
review  of  that  decree  cannot  be  recognized,  it 
is  further  urged  in  that  connection  that  by  it 
the  rights  and  privileges  to  the  village  were 
restricted  to  use  of  an  18-inch  connection  with 
the  Woodward  avenue  sewer,  beyond  which 
the  decree  is  of  no  significance,  and  that  it 
is  neither  controlling  nor  authority  for  the 
court  to  make  further  appropriation  of  the 
city's  private  property  to  meet  increased  de- 
mands of  the  village.  In  considering  this 
contention,  it  is  to  be  borne  in  mind  that 
the  court  then  found,  in  view  of  the  con- 
tiguity, interlocking  interests,  and  close  rela- 
tions of  these  two  communities,  as  shown, 
that  the  welfare  of  both  would  be  best  con- 
served by  carrying  the  drainage  of  the  village 
from  the  artificial  boundary  line  between  them 
through  the  city's  drainage  system  to  the  De- 
troit river,  and  so  decreed  because  access  to 
previously  used  artificial  and  natural  drain- 
age courses  were  obstructed  by  improvements 
already  made,  and  which  inevitably  resulted 
from  the  location  and  growth  of  the  city,  be- 
cause resort  to  such  natural  drainage  as 
might  be  reached  would  contaminate  the 
water  supply  and  menace  the  public  health 
of  the  citv,  and  for  the  further  reason  that 
the  city  desired  drainage  facilities  through 
the  village  for  Painter  Park.  Not  only  were 
the  relations,  rights,  and  duties  of  the  par- 
ties then  determined  according  to  immediate 
needs,  but  manifestly  in  anticipation  of  their 
continuation  for  vears  to  come.  The  reasons 
for  moving  the  conrt  to  so  decide  and  pro- 
vide have  continued  with  increasing  force. 
The  conditions  which  have  led  to  this  applica- 
tion but  emphasize  them.  In  determining 
what  equity  demands  at  this  time,  and  what 
relief  is  within  the  power  of  the  court  to 
grant,  what  was  adjudicated  on  this  subject 
as  to  the  mutual  rights  and  duties  of  these 
parties  15  years  ago,  and  the  course  pursued 
by  them  in  compliance  with  such  [182]  ad- 
judication, arc  potent  considerations  which 
must  be  recognized.  A  nuisance  may  result, 
not  only  by  reason  of  doing  some  wrongful 
act  injurious  to  others,  but  also  by  omitting 
to  perform  some  duty. 
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Of  the  transcendent  power  in  an  equity 
court,  under  its  general  jurisdiction,  to  re- 
strain and  abate  a  continuing  public  nuisance 
for  which,  by  reason  of  its  extent  and  nature, 
there  is  no  plain  and  adequate  legal  remedy, 
there  can  be  no  question.  Joyce  on  Nuisances, 
§416. 

That  a  public  nuisance  of  serious  magni- 
tude, presenting  a  strong  and  mischievous 
case  of  pressing  necessity,  has  developed  and 
is  increasing  in  that  community  as  a  result 
of  overloading  Woodward  avenue  sewer,  which 
serves  a  central  and  densely  occupied  portion 
of  the  city,  Palmer  Park,  belonging  to  the 
city,  and  Highland  Park,  between  the  two, 
is  not  seriously  questioned.  As  applied  to 
that  line  of  sewerage  the  evidence  is  abundant, 
and  conclusively  sustains  the  findings  of  the 
lower  court: 

"That  since  1899  the  city  of  Detroit  and 
the  village  of  Highland  Park  have  had  and 
used  connecting  and  common  sewers,  .  .  . 
and  the  sewers  of  the  village  of  Highland 
Park  and  the  sewers  of  the  citv  of  Detroit  are 
connected  together  and  constitute  one  system; 
.  .  .  that  the  natural  drainage  of  High- 
land Park  is  thrugh  Detroit  to  the  Detroit 
river.  .  .  .  That  the  city  of  Detroit  and 
village  of  Highland  Park  are  contiguous,  and 
constitute  in  fact  but  one  community  of  peo* 
pte.  .  .  .  That  a  public  nuisance  is  now 
maintained  by  the  city  of  Detroit  and  village 
of  Highland  Park  jointly  by  the  overloading 
of  the  Woodward  avenue  sewer,"  etc. 

We  are  unable  to  accept,  as  supported  by 
authority  or  sound  in  principle,  the  conten* 
tion  that  a  court  of  chancery  is  powerless  to 
order  and  direct  abatement  of  such  a  jointly 
maintained  nuisance  by  decree  against  all 
parties  eontributing  to  it,  because  that 
[183]  portion  of  Woodward  avenue  sewer 
within  its  corporate  limits  is  private  property 
of  the  city;  therefore  the  existing  nuisance 
may  continue  while  the  recriminating  and 
opposed  parties  responsible  for  it  try  out 
their  differences  according  to  ancient  forms  of 
wager  of  battle  in  an  endurance  test  of 
each  other's  olfactory  nerves  and  ability  to 
survive  unsanitary  environments.  That  the 
court  properly  decreed  the  nuisance  must 
be  abated  by  the  responsible  parties  we  are 
well  satisfied.  Private  ownership  of  the  sew- 
ers onlv  becomes  material  in  connection  with 
the  remedy  directed. 

This  brings  us  to  the  question  of  whether 
the  directed  remedy  for  abatement  of  the 
nuisance  promulgated  by  the  State  board  of 
health  was  beyond  the  power  of  the  board 
and  court.  Danger  to  public  health,  the  basis 
of  authoritv  bv  which  the  board  and  court 
assumed  to  act,  has  always  been  regarded 
as  suffieient  ground  for  exercise  of .  police 
power  legislation  and  court  adjudication  on 
matters  reasonably  essential  to  guard  against 


such  danger.  Act  No.  98  (Pub.  Acts  1913) 
is  legislation  to  that  end,  well  within  the 
police  power  of  the  State*  That  such  legisla- 
tion may  provide  for  State  agencies,  in  the 
form  of  boards  or  commissioners  clothed  with 
large  discretionajry  powers  to  carry  out  the 
provisions  and  purposes  of  the  enactment,  ia 
supported  by  abundant  authority.  Kingman^ 
Petitioner,  353  Mass.  56G,  27  N.  £.  778,  12 
L.R.A.  417;  Van  Cleve  v.  Passaic  Val.  Sew- 
erage Com'rs,  71  N.  J.  183,  68  Atl.  571;  New 
York  Health  Dept.  v.  Trinity  Church,  145  N. 
Y.  32,  39  K.  £.  833,  45  Am.  St.  Rep,  579, 
27  L.R.A.  710;  Woodruff  v.  Catlin,  64  Conn. 
277,  6  Atl.  849;  Prince  v.  Crocker^  166  Mass. 
347,  44  N.  E;  440,  32  L.H.A.610;  Henderson 
County  Board  of  Health  v.  Ward,  107  Ky. 
477,  64  S.  W.  725;  Davock  v.  Moore,  106 
Mich.  120,  63  N.  W.  424,  28  L.R,A.  783. 

[184]  Counsel  contend  that  the  remedy  or- 
dered is  in  contravention  of  the  Constitution, 
because  it  proposes  to  take  and  appropriate 
private  property  of  the  city  for  the  benefit  of 
those  residing  outside  its  corporate  limits 
without  due  process  of  law  and  just  compensa- 
tion therefor.  In  support  of  this  contention 
a  line  of  authorities  in  this  State  is  cited,  be- 
ginning with  Detroit  v.  Corey,  9  Mich.  165, 
80  Am.  Dec.  78,  and  ending  with  Ostrander  v. 
Lansing,  111  Mich.  603,  70  N.  W.  332.  As 
against  the  police  power  of  the  State,  applied 
to  protecting  public  health,  we  do  not  think 
the  authorities  cited  establish  the  conten- 
tion that  sewers  are  purely  private  property. 
Those  cases  relate  primarily  to  liability  of 
municipalities  in  contracts,  or  in  negligence 
cases  or  allied  matters  where  questions  of 
public  health  and  police  power  are  not  in- 
volved. In  such  cases,  as  contradistinguished 
Crom  public  improvements  of  generi^l  govern- 
mental concern,  cities'  sewers  are  their  private 
property.  In  1  Dillon  on  Municipal  Corpo- 
rations (5th  ed.),  §  116,  the  distinction  is 
pointed  out  in  this  language: 

"But  this  statement  [that  waterworks,  gas 
plants,  sewers,  etc.,  are  private  property  of 
the  city]  is  intended  merely  to  embody  the 
fundamental  principle  of  the  law  upon  which 
the  rights  of  the  municipality  as  a  contracting 
party  with  another,  or  for  liability  for  negli- 
gence, are  to  be  determined." 

In  New  Orleans  Gas  Light  Co,  v.  New 
Orleans  Drainage  Commission,  197  U.  S. 
453,  25  S.  Ct.  471,  49  U.  S,  (L.  ed.)  831, 
where  the  gas  company,  though,  acting  under 
a  franchise  from  the  city,  was  compelled  by  a 
public  drainage  commission,  at  great  expense, 
to  remove  its  pipes  in  order  that  a  sewer 
tunnel  could  take  their  place,  the  court  said: 

"The  drainage  of  a  city   in  the  interests 
gf  the  public  health     ...     is  one  of  the 
most    important    purposes    for    which    the 
police    power     can     be    exercised. 
Uncompensated    obedience    to    a    reguli^tion 
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[185]  enacted  for  the  public  safety  under 
the  police  power  of  the  State  is  not  a  taking 
of  property  without  due  compensation." 

In  Van  Cleye  v.  Pftssaic  Val.  Sewerage 
Com'rs,  supra,  this  question  was  squarely 
raised  and  thus  disposed  of: 

"We  are  not  willing,  however,  to  assent 
to  the  notion  that  the  municipal  sewers, 
.  .  .  are  held  by  the  city  as  private  prop- 
erty in  such  sense  that  the  legislature  cannot 
impair  the  city's  rights  therein  without  com- 
pensation. .  .  .  The  constitutional  pro- 
rision  that  private  property  shall  not  be  taken 
for  public  use  without  compensation  has  no 
applioancy," 

What  is  here  ordered  by  the  court  is  inci- 
dental to  the  abatement  of  a  nuisance,  and  is 
not  a  constitutional  taking  of  property,  to  the 
exclusion  of  the  owner  from  all  use  and  pos- 
session of  it  and  an  actual  assumption  of  ex- 
clusive ownership,  possession,  and  control  over 
it  by  the  party  in  whose  favor  it  is  condemned 
and  taken  from  the  original  owner  at  the 
end  of  a  judicial  determination.  What  the 
city  is  directed  to  do,  or  ordered  to  permit, 
in  this  case  is  more  in  the  nature  of  a 
measure  of  its  responsibility  for  the  nuisance 
imputable  in  part  to  it;  furthermore,  in  an 
equitable  adjustment  of  responsibility  be- 
tween those  jointly  culpable  for  the  nuisance, 
the  court  imposes  upon  the  village  tlie  burden 
of  paying  the  city  for  any  benefits  which  in- 
cidentally result  to  it  from  the  method  pre- 
scribed for  abating  said  nuisance. 

In  this  connection  it  is  well  to  note  what 
*taking"  the  directed  remedy  for   this  nui- 
sance contemplates,  liearing  in  mind  the  vest- 
ed rights  and  mutual  obligations  formerly  ad- 
judicated, under  which  the  sewer  operations 
in  the   aflTccted    district    have    obtained    for 
nearly  a  decade  and  a  half.     The  order  does 
not  deprive  the  city  of  any  ownership,  pos- 
wsnion,  control   or   needed   present   use,   nor 
prospective  so   far  as   [186]    shown,   of  any 
of  its  sewers;    compliance   with   it  calls  for 
no  expenditure  of  money  by  the  city  beyond 
that  already  voluntarily  made  or  assumed, 
and  imposes  upon  it  no  burden  of  debt  or  tax- 
ation.   It  provides  for  a  diversion  to  relieve 
the  Woodward  avenue  sewer  outlet  of  the  flow 
from  Palmer  Park  and  Highland   Park,   to 
the  much  larger  and  less  burdened  Morrell 
street  sewer,  entirely  at  the  expense  of  the 
tillage.    It  only  requires  of  the  city  that  it 
allow   connection   to    be    made    at   the    city 
Iwnndarv,  where  this  sewer  terminates  with  a 
size  of  8^  feet,  providing  ample  capacity  for 
tributary  territory  beyond.     It  requires  the 
village  to  pay  the  city  of  Detroit  over  $86,000 
for  this  connection  and  to  assume  the  entire 
cost  of  constructing  through  it  own  territory 
^Qd  that  of  Greenfield  township,  permission 
for  which  has  been  granted  by  the  latter,  a 
tnmk  sewer  2|  miles  in  length  running  from 


Woodward  avenue  sewer  in  Highland  Park 
westerly  and  southerly  to  the  north  end  of 
Morrell  street  sewer,  to  be  constructed  of  a 
size  to  care  for  present  and  prospective  re- 
quirements of  the  territory  througli  which  it 
is  built  and  which  is  naturally  tributary  to  it, 
the  city  of  Detroit  to  have  full  control  of 
the  same,  except  a  capacity  requisite  for  the 
village  and  Palmer  Park,  and  the  village  is 
also  required  to  surrender  its  right  to  the 
use  of  Woodward  avenue  sewer. 

Counsel  for  the  city  cite  Atty.-Gen.  v.  Grand 
Rapids,  176  Mich.  503,  141  N.  W.  890,  50 
L.R.A.(N.S.)  473,  Ann.  Cas.  1915A  968, 
quoting  what  is  there  said  to  the  effect  that 
no  prescriptive  right  exists  to  create  or  main- 
tain a  nuisance,  and  urge  that  an  affirmance 
of  this  decree  would  be  a  reversal  of  tliat 
case.  The  issue  there  involved  was  the  right 
of  a  municipality  to  create  a  nuisance  by  pol- 
lution at  a  point  where  its  sewers  discharged. 
Here  both  these  parties  are  discharging 
[187]  their  sewage  into  the  Detroit  river, 
one  of  the  large  connecting  channels  or 
straits  of  the  Great  Lakes.  The  statute  under 
which  it  acted  prohibits  the  board  of  health 
from  preventing  this,  and  no  attempt  has 
been  made  by  the  board  or  court  to  do  so. 
The  locality  of  the  nuisance  in  issue,  for  which 
both  municipalities  are  found  jointly  responsi- 
ble, is  nearly  four  miles  away  from  the  De- 
troit river.  No  prescriptive  right  to  create 
or  maintain  a  nuisance  is  claimed,  and  no 
riparian  owner  on  the  Detroit  river,  unless 
it  be  the  city  itself,  the  principal  offender 
if  it  be  an  offense,  raises  any  question  as  to 
its  use  by  these  municipalities  being  legiti- 
mate and  reasonable.  We  find  nothing  in  that 
case  controlling  this. 

Objection  is  also  made  to  the  decree  as  un- 
authorized because  it  contemplates  that  the 
connecting  sewer  to  be  built  by  the  village 
passes  in  part  through  Greenfield  township, 
and  adjoining  proprietors  are  not  shown  to 
have  given  their  consent.  Neither  are  thej' 
shown  to  have  objected.  Permission  to  ex- 
tend this  sewer  along  the  highways  was  given 
by  the  township  authorities.  The  city  cannot 
\ye  heard  to  complain  on  grounds  which  only 
affect  others  who  do  not  object,  and  the  bur- 
den of  carrying  this  sewer  to  the  connection 
at  the  city  limits  is  upon  the  village.  .  We 
infer  its  failure  to  reach  that  connection 
would  not  be  a  serious  grievance  to  the  city. 

We  do  not  find  counsel's  contention  that 
the  Morrell  street  sewer  is  or  will  be  needed 
to  its  full  capacity  for  drainage  of  territory 
within  the  city  sustained.  The  weight  of  the 
evidence  is  to  the  contrary,  and  well  supports 
the  finding  of  the  court  that  the  proposed 
connection  can  be  made — 
"with  entire  justice  to  all  interests  con- 
cerned, and  without  damage  or  injury  to  any- 
body or  any   interest,  and  without  depriving 
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any  other  portion  of  the  community  of  ade- 
quate and  proper  sewer  facilities." 

[188]  The  construction  of  Morrell  street 
sewer  of  large  capacity,  carried  to  the  city 
boundary  line  with  reference  to  meeting  the 
prospective  needs  of  territory  lying  beyond, 
appears  to  be  in  harmony  with  a  not  unwise 
policy  pursued  by  the  city  in  planning  and 
developing  its  sewer  system.  Numerous  in- 
Btances  are  shown  by  the  proofs,  including 
city  records,  in  which  private  owners  of  sub- 
divided outlying  territory,  some  of  it  even 
within  the  limits  of  Highland  Park  and  adja- 
cent municipalities,  have  been  allowed  to 
connect  their  sewer  systems  with  convenient 
terminals  of  the  Detroit  system  at  its  bound' 
ary  lines,  on  payment  of  an  agreed  price,  or 
by  other  arrangements  mutually  satisfactory. 
Such  privileges  were  granted  to  the  three 
villages  of  Grosse  Pointe^  Grosse  Pointe  Park, 
and  Grosse  Pointe  Farms  by  one  resolution 
oi  the  common  council.  It  does  not  appear 
that  in  any  of  these  cases  any  question  of 
vested  right  or  legal  duty  was  involved.  It 
is  to  be  conceded  that  those  transactions  in 
themselves  are  of  little  legal  significanoe  here; 
neither  are  the  motives  which  actuated  such 
course  important,  nor  are  those  charged  in  re- 
criminations between  these  parties  touching 
the  refusal  of  the  city  to  entertain  overtures 
for  like  treatment  of  Highland  Park,  but 
those  facts  tend  to  show  that  the  city's  sewer 
system  was  planned  and  built  with  a  capacity 
and  with  the  view  to  accommodate  outlying 
territory,  thus  furnishing  the  court  some  side 
light  on  the  feasibility  of  the  course  here  di- 
rected, while  the  prices  actually  paid  for 
such  privileges  have  some  evidential  force  in 
aiding  an  equity  court  to  determine  tli« 
proper  measure  of  compensation  when  appor- 
tioning responsibility  for  this  public  nui- 
sance; they  also  tend  to  throw  a  shadow  on 
the  evidence  and  insistent  protest  of  the  city 
that  connection  with  Highland  Park  as  con- 
templated would  prove  so  disastrous  to  the 
[189]  city's  projects  and  plans  for  future  de- 
velopment of  its  sewer  system  as  to  be  un- 
thinkable. 

Serious  complaint  is  made  of  that  portion 
of  the  decree  fixing  the  amount  which  the  vil- 
lage must  pay  to  the  city  for  use  of  Morrell 
street  sewer.  The  city's  evidence  is  very 
meager  upon  that  subject,  having  been  chiefly 
centered  upon  other  contentions,  and  the  de- 
cree adopted  the  figures  of  Prof.  Hoad,  who 
proportioned  the  amount  on  the  entire  cost 
of  Morrel  street  sewer  and  the  connecting 
sewer  beyond,  to  be  built  by  the  village,  treat- 
ed together  as  a  single  system  built  in  com- 
bination by  the  two,  estimating  the  percentage 
of  sewer  capacity  the  village  would  require. 
While  no  direct  evidence  was  given  to  con- 
tradict the  estimates  and  method  of  arriving 
at  results,  it  is  urged  tliat  the  method  is  but 


theoretical,  based  on  estimates  only,  and  un- 
fair in  consideration  of  the  benefits  received 
by  the  village.  In  view  of  the  primary  ob- 
ject of  this  suit  and  the  uncertainties  enter- 
ing into  this  percentage  method,  which  in  a 
sense  puts  these  parties  together  as  partners 
in  the  project,  we  think  the  first  impressions 
of  the  chancellor  upon  this  question  are  lesa 
theoretical  and  more  equitable.  In  orally 
announcing  a  decision  at  the  close  of  the 
hearing  the  court  expressed  the  view  upon 
til  is  branch  of  the  case  that  for  connecting 
with  the  Morrel  street  sewer  the  village 
should  be  required  to  pay  the  city  what  the 
proofs  showed  had  been  uniformly  paid  by 
outlying  districts  for  such  privilege.  It  ia  to 
be  borne  in  mind  in  this  connection  that 
Prof.  Hoad  was  employed  by  the  village  to 
work  out  a  solution  of  this  problem,  and 
the  village  had  proposed  his  plan  to  the  court. 
The  condition  of  the  evidence  relegated  the 
court  to  testimony  introduced  by  the  village 
for  any  definite  data  as  to  what  would  be 
equitable  for  the  village  to  pay.  It  was  shown 
that  others  outside  the  city  had  paid  for  the 
privilege  of  sewer  conneetion  [190]  at  the 
city  boundary  one-half  cent  per  square  foot, 
a  price  which  such  parties  were  willing  to 
give  and  the  city  willing  to  tak^  including 
even  some  territory  within  the  limits  of 
Highland  Park. 

Prof.  Hoad  frankly  stated  on  cross-examina- 
tion that,  while  he  had  endeavored  to  coa- 
sider  all  interests  and  make  a  fair,  just,  and 
equitable  basis,  yet,  called  upon  to  separately 
consider  the  selfish  interests  of  Highland 
Park,  he  regarded  it  as  a  favorable  method 
for  it.  He  further  stated  that,  besides  com- 
puting this  item  on  a  percentage  basis  of  the 
whole  cost,  he  also  worked  it  upon  the  acreage 
basis,  at  one-half  cent  per  square  foot,  which 
seemed  to  have  been  the  price  paid  by  others; 
that  on  the  acreage  he  had  first  taken,  it 
amounted  to  very  nearly  the  same,  but,  tak- 
ing what  he  afterwards  ascertained  was  the 
correct  acreage  of  Highland  Park,  it  would 
be  practically  one-fifth  higher  by  that 
method  than  by  the  method  he  adopted.  The 
adopted  sewer  through  Greenfield  township 
took  into  consideration  possible  third  parties* 
being  planned  with  reference  also  to  other  out- 
lying territory  to  be  drained.  While  High- 
land Park  proposed  and  consented  to  thia» 
the  city  has  not. 

The  primary  purpose  of  this  decree  and 
ground  for  equitable  interference  in  the  dif- 
ferences between  these  neighboring  munici- 
palities is  the  abatement  of  a  public  nuisance 
which  they  have  created,  inimical  to  public 
health.  We  are  impressed  from  this  record 
as  a  whole  that  in  proportioning  the  re- 
sponsibility and  directing  an  abatement  of 
such  nuisance,  an  award  from  the  village  to 
the  city   for  benefits   incident  to  the  sewer 


eonneetion  ordered  cm  att 
simpler,  more  practical,  and  more  eqnitafole 
than  tlie  one  adopted,  and  finds  equally  satis- 
factory evidential  support  in  the  testimony. 
In  determining  this  amount,  acreage  within 
the  limits  of  the  Tillage  [191]  which  by 
private  arrangement  has  already  paid  should 
be  deducted. 

With  this  modification  the  decree  is 
affirmed,  without  costs  to  either  party. 

Stone,  Bird,  and  Moore,  JJ.,  concurred  with 
Steere,  J. 

Bbooke,  C.J.  {d49set^$iti>§), — ^I  find  my- 
self unable*  to  agree  with  the  conclusions 
reached  by  my  Brother  Steere  in  this  case. 
The  decree  of  the  court  below  went  upon  the 
ARsumption  that  the  nuisance  complained  of 
is  jointly  created  and  maintained  by  the  city 
of  Detroit  and  the  village  of  Highland  Park. 
This  is  said  by  my  Brother  Steere  to  be 
'^sustained  by  abundant  proof."  In  my  opin* 
ion  a  careful  reading  of  the  record  demon* 
strates  that  the  nuisance  complained  of  is 
due  entirely  to  the  excessive  amount  of  sew- 
age thrown  into  the  Woodward  avenue  sewer 
^y  reason  of  the  development  in  the  village 
of  Highland  Park. 

The  witness  Peter  Dunn,  superintendent  of 
sewers  for  the  city  of  Detroit,  said: 

•*The  big  Woodward  avenue  sewer  is  being 
overtaxed  by  the  Highland  Park  sewers, 
whicli  are  causing  the  trouble." 

Thomas  W.  Aston,  a  resident  of  Highland 
Park,  testified: 

'There  is  a  great  deal  more  demand  now  on 
the  sewer  on  Woodward  avenue  in  Highland 
Park  than  there  was  in  former  years,  and 
undoubtedly  the  increase  of  population  of  the 
village  of  Highland  Park  and  the  large  in- 
crease in  the  number  of  dwellings  and  stores 
in  Highland  Park  has  made  a  greater  demand 
for  the  use  of  the  Woodward  avenue  sewer. 
Since  that  increased  demand  has  been  oc- 
casioned for  the  use  of  the  Woodward  ave- 
nue sewers,  these  conditions  that  I  have 
described  here  on  the  witness  stand  have  oc- 
curred." 

[192]   John  L.  Austin  testified: 

**Q.  You  know  as  president  of  Highland 
Park,  and  your  board  of  trustees  of  High- 
land Park  knew  at  that  time,  that  the  Wood- 
vrard  avenue  sewer  in  the  citv  of  Detroit  was 
used  to  its  full  capacity  at  that  time? 

"A.  I  could  not  say  whether  we  knew  it 
except  as  the  results  m  Highland  Park  in 
times  of  storms  would  show  it. 

"Q.  The  results  in  Highland  Park  in  times 
of  storm  would  indicate  that  the  Woodward 
avenue  sewer  in  the  city  and  in  Highland 
Park  was  taxed  to  its  capacity? 

"A.  Yes,  sir;  it  was  understood  and  gen- 
erally conceded  to  be  in  that  condition. 

"Q.  What  yon  have  to  have  now  is  some 
other  sewer  outlet  to  meet  the  needs  of  High- 
Ann.  Cas.  101 7  K.— 20. 


«i 


a 


DVTROrr  V.  filGHl^AND  PARK.  MS 

J86Mieh.  166, 

acreage  basis   is      land  Park  other  than  the  Woodward  avenue 

sewer  ? 

"A,  Not  necessarily;  there  is  sufficient  in 
Woodward  avenue;  if  the  tax  on  it  in  De- 
troit was  relieved,  it  would  take  care  of  our 
needs. 

"Q.  You  mean  if  the  city  of  Detroit  would 
build  other  sewers  to  relieve  the  territorv 
that  now  drains  into  the  Woodward  avenue 
sewer  you  would  have  enough  capacity 
through  the  Woodward  avenue  sewer  to  take 
care  of  your  village? 

"A.  Sither  that,  or  relieve  the  congestion 
from  Woodward  avenue  into  other  sewers 
which  are  already  built? 

Q.  That  is  the  impression  you  have? 
A.  Yes,  sir;  in  other  words,  the  Woodward 
avenue  sewer  in  the  city  of  Detroit;  there  is 
not  sufficient  sewer  capacity  coming  out  of 
Highland  Park  to  take  care  of  the  population 
and  the  need  and  relieve  it  without  leading 
into  some  otheV  sewer  or  dividing  it  up;  in 
that  way  it  could  be  taken  care  of.** 

Milton  Ford,  clerk  of  the  village  of  High- 
land Park  since  3902,  testified: 

"The  real  result  is  now  that  Highland  Park 
has  increased  in  population  and  public  im- 
provements in  the  nature  of  pavements  and 
sewers  until  the  Woodward  avenue  sewer  will 
not  accommodate  the  inhabitants  of  the  vil- 
lage and  drain  their  property. 

[193]  "Q.  And  at  the  rate  the  village  is 
growing  there  is  still  need  of  additional  sew- 
ers and  pavements? 

*'A.  Very  much  indeed. 

"Q.  That  is  general  tluroughout  the  village, 
is  it  not? 

*'A.  It  is,  yes;  w^ere  sewere  are  already  in 
they  are  inadequate,  and  there  is  a  large 
territory  that  is  not  sewered,  and  cannot  be 
sewered  until  we  find  an  outlet  for  the  sewer, 
and  this  territory  needs  to  be  sewered.  That 
is  really  the  condition  of  affairs  of  the  vil- 
lage: that  is  the  condition  tliat  they  are  in 
at  the  present  time." 

That  the  Woodward  avenue  sewer  is  ample 
to  care  for  all  the  sewage  tributary  to  it 
within  the  limits  of  the  city  is  not  open  to 
question.  Since  1899,  there  has  been  com- 
paratively little  development  within  the  lim- 
its of  territory  which  drained  into  that  sewer. 
Br  this  I  do  not  mean  that  there  has  not 
been  a  great  deal  of  building  in  that  terri- 
tory, but  with  very  few  exceptions,  the  entire 
district  was  at  that  time  covered  with  sew- 
ers having  their  outlets  into  the  Woodward 
avenue  sewer.  If  the  sewage  now  received 
from  the  village  of  Highland  Park  at  the 
city  limits  were  rejected,  there  would  be  no 
nuisance  arising  from  the  overloading  of  the 
Woodward  avenue  sewer  within  the  city.  1 
am  therefore  flrmly  of  the  opinion  that  both 
the  learned  circuit^judge  who  heard  the  case 
and  my  Brother  Steere  are  in  error  in  holding 
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that  the  city  of  Detroit  is  jointly  responeible 
for  the  maintenance  of  a  nuisance. 

Proceeding  upon  this  assumption  my  Broth- 
er Steere  next  holds  that  the  decree  of  the 
court  below  should  be  affirmed  in  principle 
because  the  questions  involved  are  res  adjxi- 
dicata.  Let  us  sec  exactly  what  the  earlier 
decrees  were: 

"After  due  deliberation  upon  the  pleadings 
and  proofs  and  tlie  arguments  of  counsel,  it 
is  ordered,  adjudged,  and  decreed  that  the 
natural  drainage  of  [194]  the  southerly  part 
of  the  territorial  limits  of  the  village  of  High- 
land Park  is  southeasterly  through  the  pres- 
ent territorial  limits  of  the  city  of  Detroit 
into  Connor's  creek,  which  empties  into  the 
Detroit  river  above  the  intake  pipe  of  the 
Detroit  waterworks:  that  more  than  40  years 
ago  this  natural  drainage  was  improved  b}' 
the  con<;truction  of  ditches  on  each  side  of 
Woodward  avenue  into  and  through  the  city 
of  Detroit  to  a  sewer  in  Woodward  avenue 
leading  into  the  Detroit  river,  and  also  by 
the  construction  of  county  ditches  in  part 
within  the  present  territorial  limits  of  said 
city  leading  from  Woodward  avenue  in  said 
city  easterly  to  Connor's  creek;  that  since 
the  year  1890  some  of  these  county  ditches 
have  been  closed  up  and  obstructed  by  the 
construction  by  the  city  of  Detroit  of  a  pave- 
ment on  Woodward  avenue  to  the  city  limits, 
and  also  by  the  construction  of  pavements 
on  the  lateral  streets,  and  thereby  the  arti- 
ficial drainage  of  the  southerly  part  of  the 
village  of  Highland  Park  has  been  cut  off. 

"It  is  therefore  adjudged  and  decreed  that 
the  village  of  Highland  Park  may  connect  its 
Woodward  avenue  sewer  with  the  Detroit 
sewer  at  the  city  limits  for  the  purpose  of 
carrying  off  the  water  that  falls  upon  the 
southerly  portion  of  the  territorial  limits  of 
said  village,  and,  incidental  to  this  right  of 
natural  drainage,  the  village  of  Highland. 
Park  has  the  right  to  make  use  of  its  said 
sewer  for  the  purpose  of  carrying  off  the 
sewage  from  the  dwellings  and  premises  situ- 
ated in  the  southerly  part  of  said  village. 

"It  is  further  adjudged  and  decreed  that 
the  natural  drainage  of  the  northerly  part 
of  the  village  of  Highland  Park  is  to  the 
easterly  and  northerly  to  Connor's  Creek; 
that  more  than  40  years  ago  this  natural 
drainage  was  improved  by  the  construction 
of  a  county  ditch,  known  as  the  Wetraote 
ditch;  that  Connor's  creek  is  a  sluggish 
stream  running  through  a  nearly  level  coun- 
try, and  the  use  of  said  creek  by  the  village 
of  Highland  I'ark  for  sewerage  purposes 
would  be  highly  detrimental  to  the  public 
health  of  the  citv  of  Detroit  and  vicinitv. 

"And  it  is  further  adjudged  and  decreed 
that  until  the  further  order  of  this  court 
the  village  of  Highland  Park,  as  to  the 
northerly  portion  of  said  village  may  be  per- 


mitted to  use  aaid  sewer  for  aewera^  pur- 
poses [195]  in  connection  with  the  residences 
and  premises  of  the  inhabitants  situated 
within  said  northerly  portion  of  said  village, 
provided,  however,  that  the  water  flowing  in 
said  Wetmore  ditch  is  not  turned  into  said 
sewer;  and,  provided,  further,  that  an  ad- 
justable gate  be  put  into  the  Highland  Park 
sewer  near  the  city  limits  of  the  city  of 
Detroit,  said  gate  to  have  an  opening  in  it 
18  inches  in  diameter,  or  the  equivalent 
thereof,  and  this  gate  shall  be  subject  at  all 
times  to  the  supervision  and  control  of  the 
board  of  public  works  of  the  city  of  Detroit, 
for  the  purpose  of  holding  back  the  water  in 
said  Highland  Park  sewer  if  it  should  be 
necessary  to  do  so  in  order  to  keep  said 
W^oodward  avenue  sewer,  in  the  city  of  De- 
troit, from  overflowing  with  water  to  the 
injury  of  the  adjacent  property  owners;  and 
provided,  further,  that  the  use  of  aaid  sewer 
by  the  village  of  Highland  Park  and  its  in- 
habitants, and  the  provisions  of  this  decree, 
shall  be  subject  to  the  future  orders  and 
direction  of  this  court,  upon  the  application 
of  either  the  city  of  Detroit  or  the  village  of 
Highland  Park." 

The  supplemental  decree  contained  the  fol- 
lowing language : 

"Tlie  decree  will  remain  open,  and  subject 
to  revision  when  new  conditions  a.rise»  and 
the  connection  will  still  remain  under  the 
control  of  the  city  of  Detroit.  .  .  .  It  is 
further  ordered  that  either  party  may  apply 
to  the  court-  for  a  modification  of  this  decree 
at  any  time  in  the  future  as  occasion  may 
require." 

What  did  the  court  determine  by  its  decree 
made  in  1809?  It  determined,  in  the  first 
place,  that  the  southerly  portion  of  the  vil- 
lage of  Highland  Park  bad  a  natural  drain- 
age across  the  northeasterly  corner  of  the 
city  of  Detroit  into  Connor's  creek,  and  that 
this  natural  drain  had  been  interrupted  by 
improvements  within  the  city  of  Detroit.  It 
determined,  secondly,  that  the  northerly  por- 
tion of  said  village  drained  north  and.  east 
naturally  into  Connor's  creek.  The  relative 
area  of  these  two  portions  of  the  village 
[196]  is  that  the  portion  draining  to  the 
north  is  three  or  four  times  greater  than  the 
portion  draining  to  the  south,  and  even  that 
portion  never  drained  south  to  the  river 
along  Woodward  avenue,  but,  after  coming 
into  the  city  three  or  four  blocks,  went  di- 
rectly east  to  Connor's  creek,  so  that  at  no 
time  did  any  territory  lying  within  the  lim- 
its of  the  village  of  Highland  Park  ever  have 
the  right,  through  the  natural  conformation 
of  the  land,  to  deliver  its  water  through  the 
Woodward  avenue  sewer  to  the  river.  The 
court  had  before  it  at  that  time  for  consid- 
eration a  situation  in  which  a  straggling  vil- 
lage, containing  but  a  few  hundreds  of  popu- 
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lation,  desired  to  secure  entrance  into  a  par- 
ticular sewer  whi(^  was  at  that  time,  and 
still  is,  of  a  capacity  beyond  the  needs  ol  the 
«ity  of  Detroit.  It  determined,  in  effect,  that 
permission  would  be  granted  to  make  the  con- 
nection upon  certain  terms:  (1)  Tliat  said 
permission  was  temporary  only,  for  it  dis- 
tinctly recites  that  it  shall  continue  only 
ontil  the  further  order  of  the  court;  (2) 
"upon  the  condition  that  the  water  flowing 
in  said  Wetmore  ditch  is  not  turned  into  said 
jiewer;"  (3)  upon  the  oondition  that  the  con- 
necting gate  shall  be  under  the  control  of  the 
board  of  public  works  of  the  city  of  Detroit-**- 
''for  the  purpose  oi  holding  back  the  water 
in  said  Highland  Park  sewer  if  it  should  be 
necessary  to  do  so  in  order  to  keep  said 
Woodward  avenue  sewer,  in  the  city  of  De- 
troit, from  overflowing  with  water  to  the 
injury  of  the  adjacent  property  owners." 

Nothing  could  be  dearer  to  my  mind  than 
that  this  language  imported  simply  a  license 
to  the  village  of  Highland  Park  to  use  the 
Woodward  avenue  sewer  only  so  l<mg  as  such 
Gse  could  be  had  by  the  village  of  Highland 
Park  without  detriment  to  the  inhabitants  of 
the  city  of  Detroit  for  whom  and  witli .  the 
Boney  of  whom  the  sewer  had  been  con- 
rtnieted.  A  [1i97]  situation  has  now  devel- 
oped which,  under  the  t«*rms  of  the  decree, 
vottld  have  warranted  the  board  of  public 
works  in  times  of  excessive  precipitation  to 
have  dosed  the  gate  at  the  connection,  thus 
holding  back  the  water  in  the  village  of  High- 
land Park,  so  that  it  might  not  flood  the 
premises  of  the  citizens  of  Detroit.  This, 
however,  has  not  been  done,  and  now  the 
village  of  Hi^land  Park,  by  reason  of  this 
forbearance,  diarges  the  city  of  Detroit  witli 
the  maintenance  of  a  joint  nuisance,  a  nui- 
sance created  solely,  as  I  have  attempt<>d  to 
show,  by  the  overloading  of  the  Woodward 
avenue  sewer  from  waters  arising  within  the 
village.  The  decree  of  1899  did  not,  in  fact, 
adjudge  that  the  village  of  Highland  Park 
throughout  any  of  its  area  had  a  right  to  the 
use  of  such  sewer  for  all  time,  or  for  any 
specific  time.  It  dealt  solely  with  the  con- 
dition as  it  then  was,  and  not  with  the  con- 
ditions as  they  have  arisen  since  and  now 
are,  when  a  population  of  upwards  of  20,000 
occupies  a  territory  which  was  at  that  time 
almost  entirely  farming  land.  Streets  have 
been  paved  and  sewers  laid  in  the  major  por- 
tion of  the  area  of  the  village.  Tlie  surface 
water  formerly  collecting  upon  said  area  and 
passing  east  to  Connor's  creek  through  the 
Wetmore  drain  now  in  a  large  part  flnds  its 
way  to  Woodward  avenue  in  Highland  Park 
and  thence  into  the  Woodward  avenue  sewer 
in  Detroit. 

But  whatever  may  be  the  true  construction 
of  the  decree  of  1899,  I  am  of  opinion  that 
it  is  res  adfudicaia  of  nothing.    It  was  in  no 


sense  a  final  decree.  It  distinctly  asserts  that 
the  decree  will  remain  open,  and  that  either 
pftity  many  apply  dear  a  modiiioiition>  aa  oea&> 
sion  may  require.  The  very  fact  that  the 
defendant  village  has  applied  for  a  modifica- 
tion of  that  decree  is  an  admission  that  it  is 
not  a  final  decree.  The  rule  is  laid  down  in 
23  Cyc.  p.  1126  J 

''A  judgment  cannot  be  set  up  in  bar  of  a 
subsequent  [198]  action  unless  it  was  a  final 
judgment  on  the  merits,  adjudicating  the 
rights  in  litigation  in  a  conclusive  and  defi- 
nite manner.  In  order  that  a  judgment 
should  be  final  within  the  meaning  of  the  rule 
just  stated,  it  must  be  such  as  puts  an  end 
to  the  particular  litigation,  or  definitely  puts 
the  case  out  of  court;  otherwise  it  is  merely 
interlocutory,  and  constitutes  no  bar  to  a 
subsequent  action." 

In  our  own  late  case  of  Le  Roy  v.  Collins, 
165  Midi.  380,  130  N.  W.  635,  it  was  said: 

"A  judgment  is  not  tea  judicata  unless  the 
identical  matter  in  issue  in  the  subsequent 
proceeding  was  determined  by  the  former  ad- 
judication." 

In  the  case  of  L.  £.  Waterman  Co.  v.  Mod- 
ern Pen  Co.  198  Fed.  242,  it  is  said: 

"A  judgment  is  not  available  as  an  estoppel 
until  the  court  rendering  it  has  finally  parted 
with  control  over  the  decision." 

See  also  Beis  v.  Applebaum,  170  Mich.  506, 
136  N.  W.  393;  Murphy  Chair  Co.  v.  Amer- 
ican Radiator  Co.  172  Mich.  14,  137  N.  W. 
791,  and  Tuthill  v.  Katz,  174  Mich.  217,  140 
N.  W.  519. 

The  question  before  the  court  in  1899  was 
whether,  under  the  conditions  as  presented 
by  the  proofs  in  that  case,  the  village  should 
be  permitted  to  temporarily  use  the  Wood- 
ward avenue  sewer.  The  village  now  seeks 
to  make  a  connection  with  the  Morrell  street 
newer,  a  sewer  which  was  not  in  existence  or 
even  thought  of  at  the  time  the  original  de- 
cree was  made.  The  holding  that  by  the 
decree  made  in  1899  the  city  of  Detroit  was 
forever  obligated  to  take  care  of  the  sewage 
of  Highland  Park,  the  only  matter  left  open 
being  that  of  the  manner  in  which  it  should 
be  taken  care  of  and  the  terms  on  which  it 
should  be  taken  care  of,  is,  in  my  opinion, 
not  only  unjust  but  entirely  unwarranted. 
That  it  has  a  right  to  use  the  sewers  of  the 
city  of  Detroit  (outside  the  Woodward  [199] 
avenue  sewer  in  which  it  has  such  rights  as 
the  decree  of  1899  gives  it)  for  its  own  pur- 
poses upon  any  terms  not  satisfactory  to  the 
city  of  Detroit,  I  deny. 

The  decree  of  the  court  below  should  be 
reversed,  and  the  petition  for  modification 
dismissed. 

McAlvay  and  Kuhn,  JJ.,  concurred  with 
Brooke,  C.  J.  Ostrander,  J ,  concurred  in  the 
result. 
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NOTE. 

P«wer  of  Oo«rt  to  Coa&p^  M«aftelyal« 
Ity  to  ReaoTOy  Coa«trvot  or  EalavK^ 


The  general  rule  is  that  where  a  munici- 
pality 80  constructs  a  sewer  that  it  becomes  a 
public  nuisance  to  those  living  in  its  vicinity, 
or  afTects  the  health  of  the  community,  it  is 
within  the  power  of  a  court  to  abate  the  nui- 
sance by  directing  the  municipality  to  remove 
or  alter  the  sewer.  Atty.-Gen.  t.  Dorehester 
Corp.  94  L.  T.  N.  S.  (Eng.)  682,  70  J.  P. 
281,  4  L.  G.  R.  075,  22  Times  L.  Rep.  480; 
Carmichael  v.  Tezarkana,  94  Fed.  561;  Jones 
V.  Sewer  Imp.  Diet.  No.  3,  119  Ark.  166,  177 
8.  W.  688;  Adama  v.  Modesto,  131  Cal.  501, 
63  Pac.  1083;  Dierks  v.  Highway  Com'rs,  142 
III.  197,  31  N.  £.  496;  Kankakee  v.  Illinois 
Eastern  Hospital,  66  111.  App.  113;  Rand 
Lumber  Co.  v.  Burlington,  122  la.  203,  97 
N.  W.  1096;  Carthew  v.  Platteville,  167  Wis. 
332,  147  N.  W.  375.  And  see  the  reported 
case. 

Thus  in  Atty.-Gen.  ▼.  Dorchester  Corp. 
supra,  there  was  involved  a  local  order  con- 
firmed by  statute  which  enacted  that  it  should 
be  the  duty  of  a  corporation  to  proceed  to 
carry  out  works  for  the  disposal  of  sewerage 
approved  by  the  local  government  board 
within  a  fixed  time;  and  in  the  event  of  the 
corporation  not  so  proceedings  it  might  be 
compelled  to  proceed  in  a  manner  prescribed 
by  the  public  health  act,  which  among  other 
provisions  empowered  local  authorities  to  con- 
ntruct  works  for  tlie  disposal  of  sewerage,  pro- 
vided that  no  nuisance  be  created.  The  corpo- 
ration proceeded  to  construct  sewerage  works 
approved  by  the  local  government  board;  the 
works  were  so  constructed  as  to  emit  offensive 
and  poisonous  vapors,  and  to  create  a  public 
nuisance.  An  action  was  brought  by  the  at- 
torney general  at  the  relation  of  two  private 
individuals  to  have  the  corporation  restrained 
from  carrying  out  these  works.  It  was  held 
that  the  local  order  under  which  the  work 
was  done  did  not  in  any  way  alter  the  obliga- 
tion of  the  corporation  not  to  create  a  nui- 
sance, and  that  the  violation  of  the  public 
health  act  gave  the  attorney  general  the 
right  to  maintain  an  action. 

In  Carmichael  v.  Texarkana,  94  Fed.  561, 
it  appeared  that  the  plaintiff  owned  and  occu- 
pied a  homestead,  through  which  ran  a  brook. 
The  defendant  constructed  a  sewer  system, 
the  main  pipe  of  which  emptied  into  the 
brook  within  a  short  distance  of  the  plain- 
tiff's land,  and  a  large  part  of  the  sewerage 
of  the  city  was  carried  out  through  this  pipe. 
It  was  held  that  a  municipality,  though  by 
law  authorized  to  construct  a  sewer,  had  no 
right  so  to  construct  its  system  as  to  dis- 
charge sewerage  on  the  land  of  an  individual 
and  that  a  court  of  equity  had  jurisdiction 


to  abate  the  nuisance  by  causing  the  city  to 
remove  the  pipe  to  another  place  if  neoeeeary 
to  stop  the  injury  to  the  plaistiifa  land. 

In  Jones  ▼.  Sewer  Imp.  Diat.  No.  3,  119 
Ark.  166,  177  S.  W.  888,  it  appeared  that  the 
plaintiffs  were  farmers,  located  near  a  city. 
A  natural  drain  or  watereourae  ran  through 
their  land.  A  sewer  improvement  district  for 
the  city  was  organised  and  sewers  were  con- 
structed under  its  direction.  A  septic  tank 
was  constructed  near  the  ptaiatiliii'  farms 
and  the  effluent  from  it  flowed  from  the  natu- 
ral drain  on  to  their  property.  It  was  held 
that  it  constituted  such  a  nuisance  as  to 
entitle  the  plaintiffs  to  an  inj«nction. 

In  Adams  v.  Modesto,  ISl  Cal.  501,  63  Pac. 
1083,  it  appeared  that  the  plaintiffs  were 
owners  of  a  tract  of  land  near  a  city  on 
which  they  and  their  families  resided.  The 
city  ran  an  open  wooden  trough  within  a 
short  distance  of  the  plaintiff's  land  through 
which,  as  a  part  of  the  sewerage  system,  the 
sewerage  of  the  city  passed.  It  was  held 
that  the  use  of  an  open  sewer  in  the  vicinity 
of  the  plaintiffs'  land  was  a  nuisance. 

In  Kankakee  v.  Illinois  *  Eastern  Hospital,. 
66  III.  App.  118,  it  appeared  that  a  city  con- 
structed a  sewer  eighteen  inches  in  diameter 
within  its  corporate  limits,  and  the  plaintiff, 
a  hospital,  connected  its  sewer  with  this  city 
system.  The  city  did  not  keep  the  sewer  in 
repair  allowing  the  roots  of  trees  and  other 
obstructions  to  collect  to  such  an  extent  as  to 
prevent  the  sewerage  from  being  carried  off. 
It  was  held  that  this  constituted  a  public 
nuisance,  and  the  defendant  could  be  com- 
pelled to  repair  the  ^ew.er  by  a  bill  in  equity 
to  abate  a  nuisance.  The  court  said:  ''The 
sewer  in  question  is  a  legitimate  improve* 
ment  of  the  city.  Constructed  entirely  within 
the  corporate  limits  and  within  the  publii* 
streets,  it  is  exclusively  within  the  rule  of 
the  corporate  authorities.  Several  residenti^ 
and  taxpayers  of  the  city  have,  by  permissiun 
of  the  city  council,  connected  with  it.  It  i» 
the  duty  of  the  city,  having  established  it. 
and  made  it  a  public  sewer,  to  keep  it  in 
repair  to  the  same  extent  that  it  is  to  keep 
in  repair  one  of  its  streets." 

In  Dierks  v.  Highway  Com'rs,  142  111.  197. 
31  N.  E.  496,  it  appeared  that  a  village,  by 
means  of  sewer  pipes,  carried  most  of  its 
sewerage  in  a  course  other  than  the  natural 
one,  and  emptied  and  discharged  it  into  a 
public  highway  near  the  farm  of  the  com- 
plainant. The  sewerage  soaked  into  the 
ground  and  in  wet  weather  was  carried  on  to 
the  plaintiff's  farm.  It  was  shown  by  evi- 
dence that  the  stench  Avas  so  great  at  times 
as  to  make  a  person  working  on  the  farm 
ill,  and  that  its  continuance  was  a  menace  to 
the  health  and  comfort  of  those  in  the  vicin- 
ity. It  was  held  that  this  sewer  constituted 
a  public  nuisance,  and  it  shmild  be  abated  h^ 
ordering  its  removal. 
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In  Baad  Lumber  Co.  t.  Burlington,  122  la. 
203,  97  N.  W.  1006,  it  ftppeared  that  a  city 
made  use  of  a  creek  which  ran  through  the 
city  to  lorm  the  main  channel  of  a  sewer, 
putly  inclosing  it  by  a  atone  arch  and  leav- 
ing a  part  <^>en.  The  plaintiffs  owned  and 
occupied  the  property  abutting  on  "the  creek 
tt  the  open  apace  and  made  uae  of  theae 
premises  in  carrying  on  its  business,  employ" 
iag  a  large  number  of  laborers.  It  was  shown 
that  the  premises  were  so  tainted  by  poison- 
ous gases  and  by  the  stench  from  the  sewer- 
age coming  into  the  open  part  of  the  creek 
ag  to  render  it  unfit  for  use.  It  was  held  that 
the  court  was  justified  in  ordering  the  abate* 
meat  of  the  nuisance,  and  the  fact  that  the 
work  waa  done  as  well  as  skilful  engineers 
could  do  it,  did  not  rdieve  the  city'  from 
liability. 

In  the  reported  case,  it  is  held  that  where 
a  sewerage  system  is  so  inadequate  to  the 
city  whieh  it  drains  as  to  cause  sickness,  a 
court  of  equity  has  the  ]>ower  to  order  the 
sewer  to  be  increased  in  sise. 

In  Garthew  t.  Platteville,  157  Wis.  322, 
147  N.  W.  a75,  it  appeared  that  the  defend- 
sat  constructed  a  s^k  tank  near  the  farm 
of  the  plaintiff,  aoid  permitted  filthy  sewerage 
to  flow  on  his  land.  It  was  held  that  this 
constituted  a  nuisance,  and  the  court  was 
justified  in  directing  this  pari  of  the  sewer 
to  be  removed. 


V. 


Kew  York  Court  of  Appeals — January  25, 

1916. 

917  jr.  r.  7Sf  111  N.  m,  4es. 


False  Pretenses  —  Jurisdiction  —  Of- 
fense Committed  Partly  in  One  State 
and  Partly  in  Another. 

Under  the  provision  of  Penal  Law  (Consol. 
Uws,  e.  40),  §  1930,  that  a  person  who  corn- 
nits  within  tlie  state  any  crime,  in  whole  or 
in  part,  ia  liable  to  punishment  within  the 
Htate,  it  is  not  necessary  to  jurisdiction  oi 
the  New  York  courts  over  a  prosecution  for 
obtaining  money  by.  false  pretenses,  based  on 
acts  committed*  partly  in  another  state,  that 
the  transaction  should  constitute  a  crime  un- 
der the  law  of  the  foreign  state  where  part 
of  the  acts  are  committed:  it  being  sufficient 
that  the  transaction  would  be  a  crime  under 
the  law  of  New  York  if  committed  entirely 
within  this  state. 

[See  note  at  end  of  this  ease.] 

People  V,  Zayas,  168  N.  Y.  App.  Div.  940» 
reversed. 


V.  ZAYB&  309 

,  r.  78. 

Appeal  from  Appellate  Division  of  Supreme 
Court,   First  Judicial  Department. 

Criminal  action.  Hector  A.  Zayas,  et  aL, 
indicted  for  grand  larceny.  Demurrers  to  in- 
dictment sustained  at  Trial  Term  of  Supreme 
Court.  Judgment  affirmed  by  Appellate  Di- 
vision of  Supreme  Court.  State  appeals. 
The  facts  are  stated  in  the  opinicm.  Rbvebsbd. 

Charles  A-Vberi  Perkine  and  Robert  8,  John- 
9 tone  for  appellant. 

John  F,  Mclntyre  for  respondent  Hector  A. 
Zayas. 

John  M.  Quinn  and  Almuth  (7.  Vandiver 
for  respondent  Frank  W.  McGee. 

l^athan  Yidaver  for  respondent  Harry  K. 
Pommery. 

Maurice  Deiches  lor  respondeat  William 
C.  Hughes, 

[81]  Seabubt,  J. — The  demurrers  were  in^ 
terposed  to' the  first  count  of  the  indictment. 
This  count  charges  grand  larceny  in  its  first 
degree.  It  charges  tlie  form  of  larceny  known 
as  false  pretenses.  It  alleges  that  the  false 
pretenses  were  made  in  the  county  of  New 
York,  state  of  New  York,  and  that  by  reason 
thereof  the  complaining  witness  delivered 
money  or  property  to  the  defendants  in  the 
city  of  Philadelphia,  in  the  state  of  Pennsyl- 
vania. It  is  not  necessary  to  set  forth  in  de- 
tail these*  allegations,  as  the  demurrers  raise 
only  the  question  whether  the  fact  that  t)io 
false  pretenses  were  made  in  New  York,  and 
the  money  or  property  obtained  in  another 
state,  renders  this  count  of  the  indictment  in- 
sufficient in  law.  This  question  must  be  de- 
termined under  the  statutes  of  this  state. 
Section  1930  of  the  Penal  Law  of  the  state 
provides,  in  part,  as  follows :  'The  following 
persons  are  liable  to  punishment  within  the 
state:  (1)  a  person  who  commits  within  the 
state  any  crime,  in  whole  or  in  part."  The 
word  crime  as  used  in  this  statute  should 
be  construed  solely  with  reference  to  the  Pe- 
nal Law  of  the  state  of  New  York.  In  People 
V.  Arnstein,  211  N.  Y.  686,  692,  105  N.  E.  814, 
Chief  Judge  Bartlett  said:  "Tlie  determina- 
tion of  this  appeal  really  depends  upon  the 
meaning  of  the  words  'any  crime'  in  subdi- 
vision 1,  section  1930,  of  the  Penal  Law. 
.  .  .  I  have  reached  the  conclusion  that 
the  phrase  any  orime  in  subdivision  1  of  sec< 
tion  1930  of  the  Penal  Law  means  any  off'ense 
which>  if  committed  wholly  within  the  State 
of  New  York,  would  constitute  a  crime 
against  the  laws  of  New  York.  Our  law  is 
made  the  test  of  criminality,  and  one  who 
commits  part  of  such  offense  here  and  part 
elsewhere  is  punishable  here.  I  think  this 
is  the  natural  meaning  of  the  language  used 
in  the  statute,  and  I  can  find  no  reason  which 
ought  to  constrain  us  to  interpret  it  other* 
wise."     [82]  The  reason  leading  to  this  con- 
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elusion  were  set  forth  in  the  opinion  of  the 
chief  judge  in  the  Arnstcin  ease  and  need 
not  here  be  repeated.  For  the  reasons  so  co- 
gen  tl}'  stated  in  that  opinion  I  think  the  judg- 
ment in  this  ease  should  be  reversed.  The 
respondents  urge  that  we  are  not  free  to  adopt 
this  course  because  of  the  decision  readied 
in  the  Arnstein  Case  (supra).  In  that  case 
divergent  views  as  to  the  meaning  of  the  stat- 
ute now  under  consideration  were  expressed. 
Six  of  the  seven  judges  who  heard  the  appeal 
in  that  case  hehl  that  the  statute  declared 
that  offenses  committed  partly  within  this 
state  and  partly  in  another  state  constitute 
a  crime  punishable  under  the  law  of  this 
state.  Only  one  judge  expressed  an  opinion 
to  the  eontrary  and  he  did  not  doubt  the  pow- 
er of  the  legislature  to  declare  that  such  acts 
sbould  constitute  a  crime  under  the  law  of 
this  state,  but  was  of  the  opinion  that  the 
legislature  did  not  in  this  statute  so  provide. 
Of  the  six  judges  who  held  that  ^his  statute 
gave  this  state  jurisdiction  of  au  offense  com- 
menced within  the  state  and  consummated 
beyond  its  borders,  three  held  that  it  was 
nccetssary  that  the  transaction  should  also 
constitute  a  crime  under  the  law  of  the  for- 
eign state  and  three  held  that  it  was  not 
necessary  that  the  transaction  should  consti- 
tute a  crime  under  the  law  of  the  foreign 
state.  The  only  question  of  law  actually  de- 
cided in  the  Arnstein  case  was  that  this  stat- 
ute  gave  the  state  jurisdiction  of  an  offense 
committed  partly  within  the  state  and  partly 
within  the  borders  of  a  foreign  state.  To 
that  determination  I  think  that  we  should 
adhere  in  this  case.  Whether  it  is  necessary 
under  this  statute  that  the  transaction  should 
also  constitute  a  crime  under  the  law  of  the 
foreign  state  was  not  decided  in  the  Arnstein 
case.  I  think  that  we  should  now  decide,  in 
accordance  with  the  views  expressed  in  the 
opinion  of  Chief  Judge  Bartlett  in  the  Arn- 
stein case  that  in  order  to  constitute  a  crime 
under  the  law  of  this  state,  it  is  not  neces- 
sary that  the  transaction  should  [83]  also 
constitute  a  crime  ttnder  the  law  of  the  for* 
cign  state.  Even  if  there  still  remains  a  dif- 
ference of  opinion  as  to  the  correct  inter- 
pretation of  this  statute,  it  is  nevertheless 
necessary  under  the  reasoning  to  which  six 
judges  In  the  Arnstein  case  subscribed  that 
we  should  hold  that  these  demurrers  should 
be  disallowed.  In  the  Arnstein  case  the  stat- 
ute  of  the  foreign  state  was  not  pleaded 
whereas  in  this  case  the  statute  of  Pennsyl- 
vania is  alleged.  In  the  Arnstein  case  three 
judges  were  of  the  opinion  that  "it  was  neces- 
sary  to  show  in  the  indictment  that  the  acts 
charged  against  the  defendants  constituted 
a  crime  under  the  laws  of  New  York,  and  also 
constituted  a  crime  of  a  corresponding  nature 
under  the  laws  of  Massachusetts  and  Connec- 
ticut.     In    that    respect    the   indictment    is 


faulty."  In  the  present  caser  the  tadictmeat 
not  only  sets  forth  the  Pennsylvania  statute 
Imt  it  appears  from  that  statute  that  the 
offense  therein  described  is  punishable  by  fine 
and  three  years'  impribonment,  and  is,  tliere- 
fore,  irrespective  of  whether  it  is  denomi- 
nated a  felony  or  misdemeanor,  "a  crime  of 
a  corresponding  nature"  to  that  alleged  in 
this  indictment.  (People  v.  Craig,  195  N.  Y. 
190,  197,  88  N.  E.  38.) 

We  are  all  agreed  that  the  judgment  in  the 
present  case  should  be  reversed.  The  reversal 
could  be  sustained  upon  either  of  two  grounds, 
viz.,  first,  that  the  acts  alleged  constitute  a 
crime  under  the  law  of  this  state,  or,  second^ 
that  the  acts  alleged  considered  in  connection 
with  the  law  of  the  state  where  the  crime 
was  donsummated,  constitute  a  erime.  The 
ground  upon  which  our  decision  is  placed  will 
necessarily  have  an  importunt  bearing  upon 
other  cases,  and  it  is  in  the  interest  of  a 
proper  administration  of  the  criminal  law  of 
this  state  that  the  rule  in  cases  of  this  char- 
acter should  be  settled.  The  decision  in  the 
Arnstein  Case  (supra)  did  net  determine  the 
question.  We  are  now  called  upon  to  deter- 
mine upon  which  of  these  grounds  [84 J  our 
decision  should  rest,  and  I  think  that  we 
should  plate  our  judgment  in  this  case  on  the 
ground  that  the  acts  alleged  constitute  a 
crime  under  the  law  of  this  state  without 
regard  to  the  law  prevailing  in  the  state 
where  the  crime  was  consummated. 

The  judgment  and  order  appealed  from 
should  be  reversed  and  the  demurrers  disal- 
lowed. 

•  * 

CuDDEBACK,  J.  (concurring  in  result), — 
Tlie  indictment  in  this  case  alleges  that  the 
defendants,  wilk  Intent  to  dlifraud  one  F. 
Conger  Smith,  made  certain  false  and  fraud- 
ulent representations  to  him  at  the  Borough 
of  Manhattan,  in  the  city  of  Xew  York,  and 
afterwards  at  the  city  of  Philadelphia,  Penn- 
sylvania,. obtaiAed;  frpm  »^mitii  the:  vttm  of 
$750  as  the  result  of  such  false  representa- 
tions; and  the  indictment  also  all^^es  that 
the  laws  of  Pennsylvania,  in  force  at  the 
time,  provided  tliat  a  person  who  «ha11  de- 
fraud another,  and  obtain  his  property  by  any 
false  pretense,  shall  be  guilty  of  a  misdemean- 
or and  punishable  on  convict ioa  by  a  fine  of 
not  more  than  $500  and  by  imprisonment  for 
not  more  than  three  years.  The  indictment 
was,  therefore,  good  tinder  the  decision  of 
this  court  in  People  v.  Arnstein,  211  N.  Y. 
585,  105  X.  E.  814,  whether  the  views  of  tliose 
who  stood  for  reversal  or  those  who  stood  for 
atlirmance  in  that  case  be  adopted.  Nothing 
further  is  required  for  the  decision  in  this 
case.  It  is  not  nect^swry  to  hold,  as  the  pre- 
vailing opinion  does,  that  the  indictment 
would  be  good  if  it  omitted  the  allegation  as 
to  the  Pennsylvania  law. 


en  N 
Willard  Bartletf,  Cb.  J.,  I^isoock,  Cbaae  and 
Cardoso,  JJ.,  concur  with  Seabury,  J.,  and 
Cuddeback,  J.^  concurs  in  result  in  separate 
opinion:  Hogaii,  J.,  not  voting. 

Judgment   reversed   and   demurrers   disal- 
lowed. 


NOTE. 

Jarisdictioa    of   Offeaae    of    Obt«iiiimc 
Proporty  hj  False  Pfotonaea* 

The  purpose  of  this  note  is  to  review  the 
cases  discussing  the  juridiction  of  the  offense 
of  obtaining  property  by  false  pretenses.  The 
earlier  decisions  passing  on  the  subject  are 
considered  in  the  notes  to  Bates  v.  State,  4 
Ann.  Cas.  365,  and  Simpson  v.  State,  44  Am. 
St.  Rep.  75. 

The  rule  obtains  generally  that  a  proRecu- 
tion  for  the  crime  of  obtaining  goods  or 
moneys  by  false  pretenses  must  be  brought 
in  the  jurisdiction  where  the  property  was 
actually  obtained.  E^.  v.  Dawson,  16  Cox. 
a  C.  (Eng.)  556,  63  J.  P.  280,  59  L.  T.  Rep. 
X.  S.  932;  Reg.  r.  Ellis  [1899}  1  Q-  B,-  (Eng.) 
230,  68  L.  J.  Q.  B.  103,  62  J.  P.  8^ 
47  W.  R.  188,  15  Times  L.  Rep.  57,  19  Cox 
C.  C.  210;  People  v.  Cummings,  12S  Gal.  260, 
55  Pac.  898;  State  y.  Tripp,  113  la.  698,  84  N. 
W.  .546:  State  v.  Jackson,  128  la.  543,  105 
X.  \T.  51;  slate  v.  Gibson,  132  la.  53,  106 
X.  W.  270 ;  State  v.  Smith,  1C2  la.  3.36.  144 
N.  W.  32.  49  L.R.A.(N.S.)  834;  State  v. 
Marion,  235  Mo.  359,  138  S.  W.  493 ;  Com.  v. 
Ketterman,  29  Pa.  Co.  6t  4%. 

Tlie  crime  of  false  pretenses  is  complete 
where  tlie  goods  or  moneys  are  obtained,  and 
if  the  pretenses  are  made  within  one  juris- 
diction and  the  property  or  money  is  obtained 
in  another  jurisdiction  the  person  making  the 
representation  must  be  indicted  within  the 
latter  jurisdiction.  R^.  v.  Ellis  [1899]  1  Q.  B. 
I  Eng.)  230,  68  L.  J.  Q.  B.  103,  62  J.  P.  838.  47 
W.  R.  188,  15  Times  L.  Rep.  67,  19  Cox  C.  C. 
210.  In  that  case  the  court  giving  the  reasoB 
tor  the  rule  said :  "The  crime  consists  in  the 
obtaining  goods  by  means  of  false  representa- 
tions previously  made.  The  goods  must  no 
doubt  be  so  obtained  within  the  jurisdiction 
of  the  court  before  which  the  offender  is 
tried;  but  I  find  no  warrant  for  saying  that  it 
is  essential  that  the  faUe  representation 
'Should  be  also  made  within  the  jurisdiction. 
To  fiimply  make  a  false  representation,  with 
intent  thereafter  to  defraud,  in  not  a  legal 
(Time:  but,  if  goods  are  obtained  by  means 
of  it,  the  so  obtaining  the  goods  amounts  to^ 
m  indictable  offense,  wheresoever  the  false 
representation  itself  may  have  been  made. 
A  false  representation  made  to  a  London 
tradosman  out  of  the  jurisdiction,  say,  in 
Paris,  with  the  object  fraudulently  to  obtain 
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goods  from  that  tradesman  in  Xondon,  must 
according  to  every  dicta  of  good  sense,  be  in- 
tended by  the  maker  of  it  to  operate  on  and 
continue  present  in  the  mind  of  the  trades- 
man until  the  goods  are  actually  obtained 
from  him;  and,  by  his  conduct  in  obtaining 
the  goods  he  ought,  in  my  opinion,  to  he  treat- 
ed as  having  repeated  his  representations 
quite  88  effeetually  as  if  he  had  again  put 
them  in  words." 

Since  the  gist  of  the  offense  is  the  obtain- 
ing of  possession  of  the  goods,  it  has  been 
lield  that  delivery  to  a  carrier  for  shipment 
is  possession  by  the  latter  as  thereby  the 
carrier  is  constituted  the  agent  of  the  ac- 
cused, and  a  prosecution  is  properly  brought 
at  the  place  of  the  delivery.  Hylton  v.  Com. 
91  S.  W.  696,  29  Ky.  L.  Rep.  64. 

In  State  v.  Marion,  285  Mo.  359,  138  S, 
W.  491,  the  defendant  was  convicted  of  hav- 
ing obtained  by  false  pretenses  an  executed 
deed  with  the  grantee's  name  in  blank.  The 
deed  was  sent  to  the  defendant  by  the  prose- 
cutor through  the  mails  and  was  not  Ullrd 
until  it  was  received  by  the  accused  in  Mis* 
souri.  It  waft  held  that  since  the  deed  wan 
not  completed  imtil  it  reached  the  accused 
the  offense  was  committed  in  the  state  of 
Missouri.  It  was,  however,  said  that  had  the 
deed  been  completed  before  it  was '  sent  by 
the  prosecirtor  from  Pennsylvania  the 
offense  would  have  beeti  committed  in  that 
state  and  the  court  in  Missouri  would  have 
had  no  jurisdiction. 

It  has  l)een  -held  that  where  an  offense  wsm 
accomplished  by  representations  made  in 
certain  letters  written  by  the  defendant,  but 
no  evidence  is  produced  as  to  where  any  of 
them  were  mailed  or  received,  jurisdiction 
cknnot  be  entertained.  People  v.  Griffith, 
122  Cal.  212,  64  Pac.  725. 

In  People  V.  Cununings,  123  Cal.  269,  Bl^ 
Pac.  898,  it  was  held  that  the  place  where 
the  defendant^!  representations  had  their  6^ 
nal  effect  in  obtaining  a  note  is  the  proper 
jurisdiction. 

In  some  jurisdictions  it  is  provided  by 
statute  that  a  prosecution  may  be  had  for  a 
criminal  offense  in  any  state  or  district  where- 
in it  was  committed  in  whole  or  in  part. 
Tlius  a  federal  statute  (Rev.  St.  §  731,  Jud. 
Code  §  42,  5  Fed.  St.  Ann.  [2d  ed.]  470)  pro- 
vides as  follows:  *'When  any  offense  against 
the  United  States  is  l>egun  in  one  judicial 
circuit  and  completed  in  another,  It  shall  be 
deemed  to  have  been  committed  in  either, 
and  may  be  dealt  with,  inquired  of,  tried,  de- 
termined and  punished  in  either  district,  in 
the  same  manner  as  if  it  had  been  actually 
and  wholly  committed  therein."  Under  that 
act  it  has  been  held  that  where  a  person 
made  a  false  claim  against  the  United 
States  in  the  state  of  Montana  and  transmit- 
ted it  for  approval  and  allowance  to  the  city 
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of  WasIiingtQn  the  offeiwe  may  be  prosecuted 
in  tlie  state  of  Montana  where  it  was  com- 
menced.  Bridgeman  ▼.  U.  S.  140  Fed.  577, 
72  C.  C.  A.  145. 

In  the  reported  case  it  is  held  under  a  simi- 
lar statute  that  it  is  not  necessary  to  juris- 
diction over  a  charge  of  obtaining  'money 
by  false  pretenses  partly  committed  in  an* 
other  state  that  the  transaction  should  con* 
stitute  a  crime  under  the  laws  of  the  foreign 
state.  Compare  People  v.  Arnstein,  211  N. 
V.  585,  105  N.  E.  814,  discussed  at  length  in 
the  reported  case. 

In  Joioa  it  is  provided  by  statute  that  when 
an  offense  is  committed  partly  in  one  county 
and  partly  in  another  or  when  the  acts  or 
effects  constituting  the  offense  occur  in  two  or 
more  counties,  jurisdiction  thereof  is  in  ei« 
ther  county.  It  was  held  in  State  v.  Gibson, 
132  la.  63,  106  N.  W.  270,  that  where  an 
agent  by  false  pretenses  obtained  commissions 
for  insurance  on  pretended  applications  for- 
warded to  another  county  the  court  of  the 
county  to  which  the  applications  were  sent 
had  jurisdiction  of  a  prosecution  of  the  agent 
for  obtaining  the  money  by  false  pretenses. 
Under  the  same  statutory  provision  it  was 
held  in  SUte  v.  Smith,  162  la.  336,  144  N. 
W.  32,  40  L.R.A.(N.S.)  834,  that  where  the 
defendant  by  a  letter  which  contained  false 
representations  as  to  his  ownership  of  realty 
proeured  a  check  payable  in  a  bank  in  one 
county  and  the  check  was  paid  to  the  defend' 
ant  through  the  clearing  house  in  another 
county,  the  offense  of  obtaining  the  money 
was  consummated  in  the  county  where  tlie 
money  was  paid  so  that  the  court  of  that 
county  had  jurisdiction  of  the  offense. 

In  Murry  v.  SUte,  08  Miss.  594,  64  So. 
72,  the  court  construed  the  Mississippi  Stat- 
ute (Code  1906,  §  1406)  providing  that  when 
an  offense  is  committed  partly  in  one  county 
and  partly  in  another,  or  where  the  acts, 
effects,  means  or  agency  occur  in  whole  or 
in  part  in  different  counties,  the  jurisdiction 
shall  be  in  either  county  in  which  said  offense 
was  commenced,  prosecuted,  or  consummated, 
where  prosecuton  shall  be  first  begun.  It 
was  held  that  where  a  crime  was  committed 
partly  in  one  county  and  partly  in  another 
the  accused  is  indictable  in  either  county. 
But  that  it  must  be  shown  that  the  "acts, 
effects,  means  or  agency"  mentioned  in  the 
statute  occurred  in  the  county  where  the 
prosecution  is  commenced. 
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California  Supreme  Court — September  20, 

1916. 
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Workmen*!  Coapenaatloa  Acts  —  Ae- 
oident  Arising  Out  of  EaploymeBt. 

Within  workmen's  compensation  act  (St. 
1913,  p.  283),  §  12,  an  injury  arises  out  of 
the  employment  if  there  is  a  causal  connec* 
tion  between  the  working  conditions  and  the 
injury,  but  not  In  the  absence  of  auch  con- 
nection, nor  if  the  injury  is  comoion  to  per- 
sons regardless  of  the  work. 

[See  note  at  end  of  this  case.] 


A  restaurant  dishwasher,  upon  whom,  while 
at  work,  the  ceiling  falls,  due  to  overload  of 
stored  goods  on  the  upper  floor,  over  which 
the  master  has  no  control,  receives  aa  injury 
''arising  out  of  the  employment.'* 

[See  note  at  end  of  tiiis  case.] 


LO. 


If  the  employment  necessarily  accentuates 
and  increases  the  danger  to  a  higher  degree 
than  that  to  which  persons  generally  are  sub- 
jected, then  it  may  fairly  be  held  that  there 
was  such  special  exposure  to  sufh  danger  as 
warrants  a  conclusion  that  the  accident  arose 
out  of  the  employment,  even  though  unex- 
pected or  unusual  and  in  no  way  actually 
anticipated. 

[See  note  at  end  of  this  case.] 


Under  the  old  law  the  en^oyer's  exemption 
from  liability  where  he  was  not  negligent 
existed  solely  because  he  was  not  negligent, 
and  not  because  the  injury  did  not  arise  out 
of  the  employment,  and  even  under  work- 
men's compensation  act  the  injury,  to  create 
liability,  must  result  from  a  risk'  reasonably 
incident  to  the  work. 

[See  note  at  end  of  this  case.] 


In  determining  whether  injury  arises  out 
of  the  employment,  it  is  immaterial  whether 
the  danger  was  anticipated,  or  the  employer 
was  free  from  fault,  or  the  injury  resulted 
from  the  act  of  a  third  party. 

[See  note  at  end  of  this  case.] 

Master   and    Servant  —   Duty   to   Fnr- 
nisli  Safe  Place  to  "Work. 

It  has  always  been  the  law  that  it  is  the 
master's  duty  to  furnish  his  servant  a  safe 
place  to  work,  and  if  for  any  reason  the  place 
was  unsafe  the  master  is  liable  for  resultant 
injuries. 


Application  for  writ  of  certiorari. 


Claim  for  compensation   under  workmen's 
compensation  act.     Fred   Dougla.s,  claimant, 
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tnd  Ed.  Kimbol,  defendant.     Claim  allowed 
by  InduBtrial  Aocident  Commission.     Defend- 

■ 

•nt  brings  certiorari.    The  facts  are  stated  in 
the  opinion.     Aitebmed. 

Boyer  d  Beach  for  petitioner. 
Ckriaiapher  M,  Bradley  for  respondent. 

[352]  AiTGBUxnn,  0.  J. — Certiorari  to  re- 
new an  award  made  by  the  Industrial  Acci- 
dent Commission  to  one  Fred  Douglas  against 
petitioner,  Ed.  Kimbol,  for  injuries  received 
br  him  by  accident  in  the  course  of  his  em- 
ployment  by  said  Kimbol,  and  alleged  and 
found  to  have  arisen  out  of  said  employment. 

Tlierc  is  no  doubt  that  the  injury  to  Doug- 
las was  sustained  "by  accident/'  within  the 
meaning  of  our  workmen's  compensation  law, 
and  admittedly  the  accident  happened  ''in  the 
course  of  the  employment."  Our  act  requir- 
ing as  an  essential  to  compensation  that  the 
injury  must  not  only  be  received  in  the  course 
of  the  employment,  but  must  also  arise  out 
of  the  employment  (section  12),  the  claim 
ifl  that  the  injury  here  did  not  arise  out  of 
the  employment  within  the  [353]  meaning  of 
rar  act.  A  divided  commission  has  found 
igainst  this  claim.  There  is  no  dispute  as  to 
the  material  facts. 

Kimbol  was  the  owner  of  and  was  conduct- 
ing a  restaurant  business  on  the  ground  floor 
of  a  building  in  Los  Angeles.  Douglas  was  in 
bis  employ  as  a  dishwasher.  While  working 
»» such,  the  floor  immediately  above  the  place 
where  he  was  at  work  suddenly  gave  way, 
with  the  result  that  he  was  struck  bv  some 
falling  object  or  objects,  and  injured.  The 
piving  way  of  this  floor  was  due  to  the  fact 
that  it  was  overloaded,  a  large  quantity  of 
bottled  grape  juice  having  been  stored  there- 
on. This  floor  was' not  included  in  the  lease 
under  which  Kimbol  occupied  that  portion  of 
the  building  devoted  to  restaurant  purposes, 
and  he  had  no  control  Whatever  thereof.  Kor 
did  he  have  any  knowledge  that  the  floor 
shove  was  being  used'  for  storage  purposes. 
It  was  in  fact  rented  for  a  roofming  or  lodging 
hoQse,  and  the  lease  contained  a  clause  that 
it  should  not  be  used  for  any  other  purpose". 

Under  these  circumstances  can  it  fairly  be 
held  that  the  injury  arose  out  of  the  employ- 
ment? 

The  supreme  judicial  court  of  Massachu- 
^tts  has  said  in  regai*d  to  the  meaning  of  the 
term  "arising  out  of  the  employment"  as  used 
in  Workmen's  compensation  laws:  "It  [the 
injury]  arises  out  of  the  employment  when 
there  is  apparent  to  the  rational  mind,  upon 
consideration  of  all  the  circumstances,  a  caus- 
al connection  between  the  conditions  under 
*hieh  the  work  is  required  to  be  performed 
and  the  resulting  injury.  Under  this  test,  if 
Wie  injury  can  be  seen  to  have  followed  as  a 
natural  incident  of  the  work  and  to  have  been 


contemplated  by  a  reasonable  person  famili- 
ar with  the  whole  situation  as  a  result  of  tho 
exposure  occasioned  by  the  nature  of  the  em- 
ployment, then  it  arises  *out  of  the  employ; 
ment.  But  it  excludes  an  injury  which  can- 
not fairly  be  traced  to  the  employment  as  a 
contributing  proximate  cause  and  which 
comes  from  a  hazard  to  which  the  workman 
would  be  equally  exposed  apart  from  the  em- 
ployment. The  causative  danger  must  be  pe- 
culiar to  the  work  and  not  common  to  the 
neighborhood.  It  must  be  incidental  to  the 
character  of  the  business  and  not  independent 
of  the  relation  of  master  and  servant.  It 
need  not  have  been  foreseen  or  expected,  but 
after  the  event  it  must  appear  to  have  had 
its  origin  in  a  risk  connected  with  the  em- 
ployment [364]  and  to  have  flowed  from  that 
source  as  a  rational  consequence."  (In  re 
McNicol,  215  Mass.  498,  L.R.A.1916A  306, 
102  N.  E.  697.)  This  appears  to  us  to  be  a 
good  general  definition  of  the  term  '"arising 
out  of  the  employment,"  and  we  think  it 
faiHy  includes  such  a  case  as  this.  It  will 
be  conceded,  in  view  of  the  facts  we  have 
stated,  that  the  place  in  which  Douglas  was 
employed  was  not  an  unsafe  place  in  the  sense 
that  there  Avas  any  structural  defect  therein 
likely  to  cause  injury  so  long  as  the  building 
was  used  for  the  purposes  for  which  it  was 
intended,  and  that  the  danger  of  a  collapse 
of  the  ceiling  of  the  restaurant  and  the  col- 
lapse of  such  ceiling  were  due  wholly  to  tht5 
unauthorized  use  by  another  of  the  floor  above 
for  storage  purposes,  and  the  consequent  sub- 
jection of  that  floor  to  a  greater  burden  than 
that  for  which  it  was  designed.  But  because 
of  this  unauthorized  use  of  the  floor  above 
for  storage  purposes  those  below  were  in  fact 
in  danger  of  injury  from  a  collapse  of  the 
floor,  and  in  that  sense  the  place  in  which 
Douglas  was  required  to  do  all  his  work  was 
an  unsafe  place.  The  danger  was  one  peculiar 
to  that  very  place — an  incident  of  the  partic- 
ular premises  used  as  they  were  being  used — 
and  it  is  not  unreasonable  to  say  that  Doug- 
las was  specially  exposed  to  that  danger  by 
reason  of  his  employment.  Solely  by  reason 
of  and  in  pursuance  of  such  employment  he 
was  required  to  remain  in  this  unsafe  place 
exposed  to  this  danger  of  a  collapse  of  the 
ceiling  of  the  room  in  which  he  was  constant- 
ly at  work.  The  risk  was  normally  one  in- 
cident to  working  in  that  place,  one  due 
solely  to  its  unsafe  condition.  If  this  be  so 
we  are  of  the  opinion  that  the  injury  may 
fairly  be  said,  in  view  of  the  authorities,  to 
have  arisen  out  of  his  employment.  All  the 
circumstances  being  considered,  there  is  a 
causal  connection  between  the  conditions  un- 
der which  the  work  was  required  to  be  per- 
formed and  the  injury.  The  resulting  injury 
was  a  natural  incident  of  the  work  in  view 
of  the  conditions  under  which  it  was  being 
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done,  one  that  would  have  been  contemplated 
by  a  reasonable  person  familiar  with  the 
whole  situation  as  a  result  of  the  exposure 
^occasioned  by  the  nature  of  the  employment. 
The  danger  was  peculiar  to  the  particular 
place  in  wiiich  the  employee  was  required  to 
work.  It  is  true  that  the  accident  was  not 
actually  foreseen  or  expected,  but  this  is  not 
necessary.  It  is  sufficient  that  after  the  event 
it  appears  to  have  had  its  origin  [355]  in  a 
risk  connected  with  the  employment,  and  to 
have  flowed  from  that  source  as  a  rational 
consequence. 

The  question  of  special  exposure  by  reason 
of  the  employment  has  been  considered  in 
various  cases.  T\\e  general  rule  deducible 
therefrom  is  that  if  the  exposure  of  the  em- 
ployee to  a  particular  danger  differs  substan- 
tially from  the  normal  risk  to  which  all  are 
subject,  if  the  employment  necessarily  ac- 
centuates and  increases  the  danger  to  a  higher 
degree  than  that  to  which  persons  generally 
are  subjected,  then  it  may  fairly  be  held  that 
there  was  such  special  exposure  to  such  dan- 
ger as  warrants  a  conclusion  that  the  accident 
arose  out  of  the  employment,  even  though  un- 
expected or  unusual  and  in  no  way  actually 
anticipated.  (See  Martin  v.  Lovibond  [1914] 
±  K.  B.  (Kng.)  227,  6  N.  C.  C.  A.  985,  and 
note;  Hoenig  v.  Industrial  Commission,  159 
Wis.  646,  L.R.A.1916A  339,  8  N.  C.  C.  A.  192, 
150  N.  VV.  996;  State  v.  District  Ct.  129 
Minn.  502,  L.R.A.1916A  344,  9  N.  C.  C.  A.  129, 
153  N.  W.  119;  Adamson  v.  Anderson,  Work- 
men's Compensation  Cases,  1913,  p.  506,  2 
S.  L.  T.  130.)  It  seems  clear  that  this  case 
is  one  in  which  the  accident  and  injury  to 
Douglas  can  fairly  be  held  to  have  "arisen 
out  of  the  employment''  within  the  meaning 
of  that  term  as  it  is  defined  in  In  re  McNic- 
ol,  215  Mass.  498  [L.R.A.1916A  306,  102 
N.  E.  697],  and  the  other  authorities  cited 
herein,  and  tliat  the  conclusion  of  the  acci- 
dent commisi$ion  to  that  effect  must  therefore 
be  sustained.  As  we  have  seen,  it  can  make  no 
difference  that  the  danger  was  not  known  or 
anticipated.  Nor  can  it  make  any  difference 
that  tiie  employer  was  entirely  without  fault. 
The  liability  for  compensation  created  by 
our  law  is  not  founded  on  any  want  of  care 
on  the  part  of  the  employer.  Nor  is  it  ma- 
terial that  the  dangerous  condition  of  the 
place  in  which  Douglas  was  working  was  due 
entirely  to  the  fault  of  some  third  party.  The 
room  in  which  Douglas  was  required  to  do  his 
work  had  become  an  unsafe  place  in  which  to 
be,  because  of  the  danger  of  a  collapse  of  the 
ceiling  thereof,  and  solely  by  reason  of  his 
employment  in  that  unsafe  place  he  was 
specially  exposed  to  such  danger.  We  have 
said  that  an  accident  arises  "out  of  the  em- 
ployment" where  "it  is  possible  to  trace  the 
inquiry  to  the  nature  of  the  employee's  work 
or  to  the  risks  to  which  the  employer' a  husi- 


nets  exposes  the  employee,"  and  that  "it 
arises  out  of  the  occupation  when  there  is  a 
causal  connection  [356]  between  the  con- 
ditions under  tchich  the  aerveMt  icorks  and  the 
resultuig  injury.**  (Coronado  Beach  Co.  v. 
Pillsbury,  172  Cal.  682,  158  Pac.  212,  L.R.A. 
1916F  U64.)  The  italics  are  ours.  Under 
the  facts  we  apparently  have  here  a  risk  to 
which  the  employer's  business  specially  ex- 
posed the  employee.  The  danger  was  a  con- 
stant one,  inherent  in  the  place  itself  under 
the  conditions  there  existing,  and  the  injury 
was  one  which  a  person  cognizant  of  those 
conditions  would  reasonably  expect  to  occur 
It  has  always  been  the  law  that  it  is  the  duty 
of  the  employer  to  use  reasonable  care  to 
furnish  an  employee  a  safe  place  in  which  to 
do  his  work.  If  for  any  recwon,  whether  due 
to  the  negligent  or  even  criminal  act  of  a 
third  party  or  not,  the  place  was  in  fact  un- 
safe, the  employer  was  liable  to  the  employee 
for  any  injury  due  thereto,  provided  that  if 
he  had  used  reasonable  care  in  the  matter  he 
would  have  known  of  the  defect  and  would 
have  remedied  it.  The  condition  as  to  the 
safety  of  the  place  in  which  the  work  was  to 
be  done  is  thus  always  a  matter  incident  to 
the  employment,  and  an  injury  arising  from 
its  unsafe  condition  has  always  been  con- 
sidered an  injury  arising  out  of  the  employ- 
ment. Under  the  old  law  the  employer's 
exemption  from  liability  where  he  was  not 
negligent  in  the  matter  existed  solely  because 
he  was  not  negligent,  and  not  because  the  in- 
jury did  not  arise  out  of  the  employment. 
Our  industrial  compensation  system  has  dis- 
pensed altogether  w^lth  the  element  of  negli- 
gence on  the  part  of  the  employer,  but  it  still 
must  remain  true  that  injury  to  an  employee, 
which  is  due  to  the  dangerous  condition  of  the 
very  room  in  which  he  is  required  to  do  his 
work,  is  an  injury  resulting  from  a  "risk 
reasonably  incident  to  the  employment."  Of 
course  there  is  no  analogy  between  such  a 
case  as  this  and  such  cases  as  Coronado  Beach 
Co.  V.  Pillsbury,  172  Cal.  682,  168  Pac.  212, 
L.R.A.1916F  1164,  and  Fishering  v.  Pillsbury, 
172  Cal.  690,  158  Pac.  215,  in  which  it  is  held 
that  there  is  no  liability  on  the  part  of  the 
employer  to  the  employee  for  an  injury  in- 
flicted by  the  "skylarking"  of  a  fellow-em- 
ployee, because  such  an  injury  does  not  arise 
out  of  the  employment. 

In  view  of  the  suggestion  as  to  the  impossi- 
bility of  the  employer  insuring  against  such 
an  accident  as  this,  it  is  proper  to  observe 
that  if,  as  we  hold,  the  injury  did  arise  out 
of  the  employment,  it  was  one  that  would  be 
covered  by  a  policy  insuring  against  liability 
for  injuries  to  employees  received  [357]  in 
the  course  of  employment  and  arising  out  of 
the  employment. 

The  award  is  affirmed. 

Shaw,  Sloss,  and  Lawlor,  JJ.,  concurred. 
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Herssaw,  J.  idiMenting)*^!  diBsent  The 
cftse  is  the  first  of  its  kind  before  this  court, 
and  because  in  my  judgment  the  award  is  sup- 
ported bj  an  altogether  strained  and  un- 
warranted extension  of  the  language  and 
meaning  of  our  law,  it  has  seemed  to  me 
fitting  that  I  should  express  my  views  at 
iengtii. 

It  is  a  part  of  familiar  knowledge  that  the 
fundamentals  of  our  compensation  act  are 
taken  from  the  English  law — a  law  which  had 
been  in  existence  for  many  years  before  the 
enactment  of  the  similar  measure  by  this 
state.  The  phrases  of  paramount  and  con- 
trolling importance  in  measuring  the  right  to 
an  award,  namely,  that  the  injury  must  have 
been  sustained  "in  the  course  of  the  employ- 
ment," and  also  must  have  ''arisen  out  of  the 
employment,"  are  adopted  bodily  from  the 
English  law.  As  is  to  be  expected,  these 
phrases,  as  applied  to  accidents  and  injuries, 
came  frequently  before  the  English  courts  for 
interpretation.  With  only  the  latter  of  the 
two  are  we  here  concerned.  Admittedly  in 
this  case  the  injury  was  sustained  while  the 
employee  was  properly  engaged  in  his  labors. 
The  one  question  calling  for  answer  is  wheth- 
er, within  the  language  and  spirit  of  our 
law,  it  can  be  said  that  the  accident  "arose 
ont  of  the  emplo3rment." 

In  considering  the  vast  numl)er  of  cases 
that  have  arisen  and  continue  to  arise  under 
the  terms  of  the  English  act,  and  of  the 
similar  enactments  adopted  by  our  states,  it 
will  not  create  surprise  to  find  amongst  them 
extreme  cases  and  verv  doubtful  cases.  This 
is  inevitably  to  be  expected  since  the  jurists 
called  upon  to  consider  these  aets  are  jurists 
trained  in  the  principles  of  the  common  law, 
from  which  principles  these  acts  are  a  wide 
<)eparture,  and  also  because  these  jurists  are 
called  upon  to  construe  and  to  apply  to  these 
new  conditions  new  phrases  of  description  and 
definition.  Nevertheless^  in  no  one  oi  these 
numerous  adjudications  which  has  passed  un- 
der my  review  is  there  to  be  found  any  sup- 
port for  the  extreme  construction  which  is 
here  given  to  our  law  in  support  of  this 
award. 

[358]  In  so  declsjing  I  accept  unreservfd- 
Ij  the  definition  of  the  Massachusetts  court  in 
la  re  McNichols,  which  is  adopted  in  the 
prevailing  opinion,  as  being  satisfactory  and 
complete.  But  to  my  mind  the  very  terms  of 
that  definition,  in  which  the  prevailing  opin- 
i<m  finds  support  for  this  award,  actually 
forbid  it.  I  say  this  quite  realizing  the  fact 
that  my  statement  is  necessarily  a  reflection 
upon  my  own  powers  of  reasoning  and  under- 
standing, or  else  that  the  language  of  the 
Massachusetts  court  furnishes  a  striking 
^Unstration  of  the  grave  limitations  of  Eng- 
lish written  words  to  convey  exact  thought. 

It  may  not  be  amiss  to  consider  for  a 
foment  precisely   what   these   compensation 


acts  design  to  aooomplish.  They  were  enacted 
under  the  sanction  of  the  police  power  because 
it  was  believed  that  direct  provision  should 
be  made  for  the  support  of  an  employee  whose 
injuries  grew  out  of  his  work,  and  for  the 
maintenance  of  his  family  and  dependents 
where,  under  similar  conditions,  his  injurien 
resulted  in  his  deatli,  and  it  was  decreed  that 
the  employer — ^the  industry — in  all  such  cases 
should  bear  the  burden  of  this  compensation, 
the  employer  in  some  cases  being  allowed,  in 
other  cases  being  compelled,  to  insure  against 
the  losses  which  might  arise  from  these 
causes.  Elsewhere  I  have  pointed  out  that 
the  interest  of  tlie  state  in  seeking  that  an 
injured  workman  receives  compensation  dur- 
ing the  period  of  his  incapacity  is  just  as 
great,  whether  that  workman  be  injured  in 
his  hours  of  leisure  or  in  his  hours  of  labor, 
and  equally  that  the  loss  to  the  workman  and 
the  economic  loss  to  the  state  are  just  as 
great  if  the  workman  be  injured  in  hia  hours 
of  leisure  as  if  he  be  injured  in  his  hours  of 
labor.  Nevertheless,  these  laws  limit  their 
beneficence  with  much  rigidity  to  injuries  re- 
ceived by  the  employee  during  his  hours  of 
labor  which  injuries  must  also  arise  "out  of 
the  employment.''  If  this  last  ]^rase  "'arine 
out  of  the  employment,^''  means  any  injury 
(not  wilfully  occasioned  by  the  employee  liim- 
self)  which  he  sustains  because  as  an  em- 
ployee he  is  working  at  a  given  place — and 
this  unquestionably  is  the  meaning  of  the  pre- 
vailing decision — then  there  was  no  occasion 
for  the  lawmakers  to  have  used  this  phrase  at 
all,  for  that  construction  is  the  exact  equiva- 
lent of  saying  that  a  workman  shall  be  com- 
pensated for  any  injury  which  he  sustains 
during  the  course  of  his  employment,  or,  in 
other  words,  while  at  work. 

[359J  In  the  broadest  sense,  whenever  ac- 
cident and  consequent  injury  befall  a  work- 
nuin  who  is  duly  in  the  performance  of  his 
duties,  it  may  be  said  that  such  accident  and 
injury  arose  "out  of  his  employment."  But 
some  of  them  arise  out  of  the  employment 
only  because  of  the  fact  that  by  virtue  of 
his  employment  the  workman  was  at  a  given 
place  at  the  given  time  when  the  accident 
happened.  Is  this  latter  class  of  accidents 
included  within  the  meaning  of  our  law? 
The  prevailing  opinion  holds  that  it  is.  I  am 
convinced  that  it  is  not.  I  construe  our  law 
to  embrace  only  that  class  of  injuries  which 
may  for  convenience  be  described  as  "occupa- 
tional injuries,"  precisely  as  we  use  the 
phrase  "occupational  diseases."  To  this 
broad  class  belong  all  injuries  which'  result 
to  an  employee  from  the  performance  of  his 
work,  even  though  occasioned  by  his  own 
negligent  performance  of  it.  Second,  all  of 
those  injuries  resulting  to  the  employee,  with 
or  without  negligence  on  his  part,  because  of 
the  employer's  failure  to  perform  some  duty 
which  he  owes  to  his  employee.     And  in  this 
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large  class  belong  all  of  those  cases  where  in- 
jury results  from  unsafe  and  inadequate  ap* 
pliancos,  place  of  labor,  etc.  And,  third,  all 
of  the  injuries  resulting  from  extra  hazard 
either  inherent  in  the  character  of  the  labor 
or  occasioned  by  the  act  of  the  employer. 

Into  one  of  these  three  classes  must  fall 
every  injury  for  which  compensation  may 
properly  be  awarded,  or  otherwise  there  is  no 
limitation  whatsoever  to  the  right  of  an 
award  if  the  employee  has  been  mjured  while 
at  his  labors.  But  it  will  not  be  disputed 
that  our  law  does  not  grant  compensation  for 
every  injury  sustained  while  the  employee  is 
engaged  in  his  labors.  For  example,  it  is  not 
questioned  that,  saving  in  exceptional  cases 
hereinafter  distinguished,  the  employee  is  not 
entitled  to  compensation  for  injuries  sus^ 
tained  by  the  so-called  acts  of  God.  Indeed 
this  was  very  early  held  and  decided  by  our 
accident  commissioners  in  Fensler  v.  Accident 
Commission  (1  Cal.  Ind.  Ace.  Com.  Dec.  No. 
21,  p.  41).  There  an  employee  engaged  in 
piling  and  unpiling  bags  of  cement  in  a  ware- 
house on  a  hot  day  was  overcome  by  heat,  and 
after  }a5ing  down  the  general  principle  that 
the  emj)loyer  is  not  liable  for  accidents  oc- 
curring by  the  act  of  God,  it  was  found  that 
this  employee  was  especially  exposed  by  his 
employment  to  the  danger  of  sunstroke,  and 
that  his  injury  was  therefore  compensable, 
thus  following  [360]  the  unbroken  line  of  au- 
thority of  the  English  and  American  courts. 
Xor  yet,  saving  in  exceptional  cases,  is  an  in- 
jury compensable  which  is  occasioned  by  the 
tortious  act  of  a  fellow-employee,  or  the 
tortious  or  negligent  act  of  a  stranger. 
'  Touching  injuries  arising  from  the  act  of 
God,  it  is  said  by  Mr.  Kuegg  (Ruegg's  Em- 
ployers* Liability  and  Workmen's  Compensa- 
tion, 8th  ed.,  p.  338)  :  "The  question  has 
arisen,  Could  an  operation  of  the  laws  of 
nature — as  earthquake,  flood,  lightning,  or 
extraordinary  tempest — occasioning  personal 
injury  to  a  workman  whilst  engaged  in  liis 
employment,  be  said  to  be  'accident  arising 
out  of  and  in  the  course  of  the  employment?' 
It  is  thought  not.  It  may  be  granted  that  but 
for  the  fact  of  his  being  engaged  in  the  em- 
ployment at  the  time,  the  accident  would  not 
have  happened  to  him.  In  this  sense  it  may 
be  said  to  have  happened  to  him  in  the  course 
of  his  employment.  But  in  what  fair  sense 
could  it  be  held  to  have  arisen  out  of  the  em- 
ployment f  The  employment  may  have  been  a 
cause  sine  qua  non^  but  we  do  not  think  it 
could  be  regarded  even  as  an  effective  cause  of 
the  accident.''  As  illustrating  the  application 
of  the  principle,  and  of  the  exception  to  its 
application,  may  be  cited  Kelly  v.  Kerry 
County  Council,  42  Ir.  L.  T.  23,  where  a 
workman  engaged  in  cleaning  out  gullies  to 
prevent  the  road  from  being  flooded  was 
struck    by    lightning    and    killed.      Compen- 


sation was  denied  him,  the  judge  flaying:  "I 
am  unable  to  find  any  special  or  peculiar 
danger  from  lightning  to  which  these  men 
were  exposed  from  working  on  the  road. 
.  .  .  It  is  only  under  very  special  circum- 
stances, wh«A  the  employment  of  the  work- 
man exposes  him  to  peculiar  risk  from  light- 
ning, not  shared  by  men  in  other  employ- 
ments, that  an  accident  by  lightning  can  be 
said  to  arise  out  of  his  employment."  The 
same  principle  was  declared  by  the  supreme 
court  of  Michigan  in  overruling  an  award 
granted  by  the  Michigan  industrial  accident 
board  in  Klawinski  v.  Lakeshore,  etc.  R.  Co. 
385  Mich.  643,  L.R.A.1916A  342,  152  N.  W. 
213.  Klawinski  was  a  section  laborer.  Dur- 
ing a  violent  storm,  under  directions  of  the 
foreman  of  the  gang,  all  took  refuge  in  a 
barn.  A  bolt  of  lightning  struck  the  Imrn 
and  killed  Klawinski.  It  was  conceded  that 
he  met  his  death  in  the  course  ol  his  employ- 
ment, but  it  was  held  that  his  death  did  not 
occur  by  reason  of  an  accident  arising  out 
[361]  of  his  employment.  Such  also  was  the 
ruling  of  the  supreme  court  of  Wisconsin  in 
Hoenig  v.  Industrial  Commission^  159  Wis. 
646,  L.R.A.1916A  339,  160  N.  W.  996,  8  X. 
C.  C.  A.  102,  where  Hoenig  was  killed  by  a 
stroke  of  lightning  while  working  on  a  dam 
in  the  Fox  River,  the  Industrial  Accident 
Commission,  notwithstanding  the  introduc- 
tion of  certain  testimony  seeking  to  aliow 
that  a  workmlMi  so  employed  was  exposed  to 
an  extra  hazard  from  Ughtaing,  declined  to 
consider  the  evidence  suffieient  to  establish 
this  extra  haasard  and  refused  to  grant  an 
award.  The  judgment  of  the  commission 
waa  sustained  by  the  supreme  court,  Upon 
the  other  hand,  tlie  exoeptipnal  eases  where 
an  award  from  death  by  lightning  has  been 
sustained  because  of  the  extra  hazard  growin^^ 
out  of  the  special  occupation,  are  typified  by 
Andrew  v.  Failsworth  Industrial  Soc,  [1A04] 
2  K.  B.  (Eni?.)  32,  6  W.  C.  C.  11,  where  a 
bricklayer  was  killed  by  li^tning  while  work- 
ing on  a  scaffold  twenty-three  feet  above  the 
level  of  the  ground.  Expert  evidence  was 
given  showing  that  his  position  exposed  the 
deceased  to  extra  hazard  and  special  danger 
from  lightning.  The  county  court  held  under 
this  showing  that  compensation  should  be 
allowed,  and  the  award  was  sustained  for  the 
indicated  reasons.  Such  also  was  the  decision 
of  the  supreme  court  of  Minnesota  in  State 
V.  District  Ct.  120  Minn.  502,  L.R.A.1016A 
344,  153  N.  W.  119,  9  N.  C.  C.  A.  120,  under 
certiorari  to  review  an  award,  where  the 
driver  of  an  ice  company,  compelled  by  his 
duties,  to  be  out  in  stormy  weather,  left  his 
team  and  went  toward  a  tall  tree,  either  for 
protection  or  in  the  performance  of  his  duties 
soliciting  orders.  He  was  killed  by  a  bolt  of 
lightning.     The  authorities  are  reviewed  and 
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the  award  austained  on  the  gnnind  of  ih^ 
uDumial  risk  and  special  hazard. 

It  will  be  instructive  at  this  point  to  oon<* 
aider  other  cases  where  the  qnestton  of  extra 
hazard  pertaining  to  the  employment  has 
been  considered  and  the  claim  allowed  or  dis- 
allowed. In  Armitage  y.  Lancashire,  etc.  R. 
Co.  [1002]  2  K.  B.  (Eng.)  178,  the  accident 
happened  to  a  workman  engaged  in  his  work, 
through  the  willful  wrongful  act  of  a  fellow- 
workman,  and  it  was  held  the  aecident  did 
not  arise  out  of  and  in  the  course  of  his  em- 
ployment.  Falconer  ▼.  London,  etc.  Ship 
Bitilding  Co.  Sc.  Ct.  Sees.  3  F.  664,  arose  un- 
der the  following  facts:  The  accident  befell  a 
vorkman  through  the  [362]  negligence  of  a 
fellow-workman  who  was  indulging  in  horse- 
play, and  it  was  held  that  the  accident  did 
not  arise  in  the  course  ol  his  employment.  To 
the  same  effect  are  our  own  oases.  In  CorcH 
nado  Beach  Go.  ▼.  Pillsbury,  172  Cal.  682, 
158  Pae.  212,  L.Rji.l916F  1164,  an  employee 
going  down  a  flight  of  stairs  in  the  perform- 
asee  of  hi»  duties  was  tickled  by  a  fellow- 
employee.  He  fell  and  seriously  injured  his 
bee.  Compensation  was  denied  him  upon  the 
ground  that  the  injury  was  not  from  an  ac- 
cident arising  out  of  the  employment  or  inci- 
dental to  the  employment.  To  the  same  effect 
is  Fishering  v.  PUlsbnry,  172  Cal.  690,  158 
Pac.  215,  where  an  employee  lost  the  sight  of 
aa  eye  1^  a  missile  ftred  into  it  from  a  trick 
camera  operated  by  a  fellow-employee  in 
sport.  In  the  first  of  these  cases  this  court 
accepts  the  unquestioned  rule  so  frequently 
Boted  above,  .that  tlie  injury  must  be  the  re- 
snlt  of  a  "ri^  reasonably  incident  to  the 
employment."  Upon  the  other  hand,  in 
Challis  V.  London,  etc.  R.  Co.  [1905]  2  K.  B. 
(£ng.)  154,  an  engine-driTer  received  in- 
juries resulting  in  his  death  through  being 
struck  bv  a  stone  thrown  from  a  railway 
bridge  at  his  engine  by  a  malicious  boy. 
Here,  Collins,  master  of  the  rolls,  uses  the 
phrase  so  often  found  in  the  decisions' "a  risk 
incidental  to  the  employment,"  and  his  ex- 
position clearly  shows  the  meaning  witli 
vhich  he  employs  these  words.  For  he  says 
that  an  accident  arising  out  of  an  employ- 
"i«nt  necessarily  involves  the  consideration 
«f  the  question  ''What  risks  are  commonly 
incidental  to  the  particular  employment  in 
^luestionf  And  it  ie  held  that  the  tempts- 
tion  of  boys  to  throw  stones,  whether  done 
maliciously  or  heedlessly,  is  so  well  known 
that  the  risk  to  which  the  engine-driver  was 
exposed  from  this  source  was  an  extra  hazard 
of  his  business,  even  though  it  were  not  a 
hazard  common  to  other  businesses.  And  this 
»  ezempliffed  by  the  language  of  Cozens- 
^dy,  master  of  the  rolls,  in  Craske  v. 
Wigan  [1909]  2  K.  B.  (Kng.)  635,  where,  dis- 
cttasing  the  Challis  case,  he  says:  "That 
«se  really  turned  on  this:     That  there  was 


evidence  which  satisfied  the  county  court 
that  there  was  an  irresistible  temptation  to 
small  boys  to  drop  stones  onto  a  train  as  it 
passes  under  a  railway  bridge.  In  that  case 
a  boy  dropped  a  stone  which  hit  the  glass 
of  the  cab  of  the  engine  where  the  driver  was, 
with  the  result  that  the  fragments  of  glass 
were  driven  into  his  eye.  We  there  held  that 
that  was  a  risk  incidental  to  his  [363]  em- 
ployment. '  To  quote  a  few  words  from  my 
own  judgment  in  that  case.  I  said:  'It 
se«ns  to  me  that  the  risk  of  such  an  occur- 
rence is  one  which  may  reasonably  be  looked 
upon  as  incidental  to  the  employment  of  an 
engine-driver,  though  it  might  not  be  inci- 
dental to  other  employments.*"  The  prin- 
ciple that  only  risks  incidental  to' the  service 
are  covered  by  the  act  stood  established  as  the 
interpretation  of  the  English  law  long  before 
and  at  the  time  our  own  act,  with  identical 
language,  was  adopted.  (Wilson  v.  Laing, 
46  Scot.  Lc  Rep.  843.)  This  condition,  name- 
ly, that  the  accident  is  incidental  to  the  em- 
plopment,  must  be  found  to  exist  in  all  cases, 
even  those  where  the  award  is  based  upon  the 
exceptional  hazard.  Thus  in  Rowland  v. 
Wright  [1909]  1  K.  B.  (Eng.)  968,  known  as 
the  stable-cat  case,  a  stableman,  in  the  recog- 
nized discharge  of  his  duty,  was  taking  his 
meal  quietly  in  the  stable  when  the  cat,  with- 
out any  provocation,  flew  at  him  and  bit  him. 
The  cat  was  the  proprietor's  cat.  It  remaine<l 
in  and  about  the  stable  at  the  instance  of  the 
proprietor.  For  it  and  its  conduct  he  was 
held  responsible.  His  employees  were  thus 
subject  to  this  extra  hazard  at  the  instance 
of  the  employer,  and  the  injury  which  result- 
ed to  this  one  thus  became  incidental  to  his 
employment,  the  court,  in  discussing  the  case 
in  Craske  v  Wigan,  supra,  declaring  that 
"the  stable-cat  was  really  a  part  of  the  furni- 
ture of  the  stable.  The  accident  was  just  as 
much  an  accident  arising  out  of  his  employ- 
ment as  if  he  had  been  kicked  or  bitten  by  a 
horse  in  the  stable."  In  Nisbet  v.  Rayne 
[1910]  2  K.  B.  (Eng.)  689,  a  cashier  was 
traveling  in  a  railway  carriage  to  a  colliery, 
with  a  large  sum  of  money  for  the  payment 
of  his  employer's  workmen.  He  was  robbed 
and  murdered.  It  was  held  that  he  was  the 
victim  of  an  accident  within  the  meaning  of 
the  law,  and  that  the  extra  hazard  which  he 
underwent  in  carrying  this  large  sum  of- 
money  was  "a  risk  incident  to  his  employ- 
ment and  likely  to  have  been  in  the  con- 
templation of  the  parties  when  Nisbet  was 
engaged,"  Cozens-Hardy,  master  of  the  rolls, 
affirming  this  view  upon  appeal,  and  declaring 
that  Nisbet  was  exposed  to  this  special  risk 
incidental  to  his  employment.  The  same  view 
was  taken  and  principle  announced  in  Ander- 
son V.  Balfour  [1910]  2  I.  R.  97,  where  a 
gamekeeper  was  attacked  by  poachers.  Not- 
withstanding the  act  of    the    poachers    was 
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criminal  it  was  held  that  this  extra  hazard 
to  which  the  gamekeeper  was  exposed  was 
incidental  to  his  occupation. 

[364]  It  is  a  generally  accepted  principle 
that  risks  to  which  all  persons  similarly 
situated  are  equally  exposed  are  not  risla 
incident  to  the  business. 

Having  thus  pointed  out  certain  exceptions 
distinguishing  those  engaged  in  particular 
employments^  and  exempting  them'  from  tlie 
operation  of  the  rule  upon  the  ground  of  a 
special  hazard  incident  to  the  employment, 
another  class  of  cases  now  merits  mention. 
The  ordinary  perils  of  a  highway  or  of  a 
crowded  street  are  common  to  all  upon  the 
highway  or  street.  Yet  it  is  held  that  where 
the  nature  'of  one's  employment  compels  his 
continuous  presence  on  and  use  of  the  streets, 
and  even  perhaps  where  a  special  and  par- 
ticular service  requires  his  presence  upon  a 
street  for  a  limited  time,  if  injured  he  be- 
comes entitled  to  compensation,  but  always 
upon  the  same  ground  of  the  special  hazard 
incident  to  the  business.  Thus,  a  collector 
was  kicked  by  a  passing  horse  while  riding 
in  the  street  on  his  bicycle  in  the  course  of 
his  employment  and  was  allowed  compensa* 
tion  for  the  indicated  reason.  (McNeice  v. 
Singer  Sewing  Mach.  Co.  48  Scot.  L.  Rep.  16. ) 
To  like  effect  is  Millar  v.  Refuge  Assur.  Co. 
49  Scot.  L,  Rep.  67.  And  in  Martin  v.  Lovi- 
bond  (1914)  2  K.  B.  227,  5  N.  C.  C.  A.  985, 
a  drayman,  whose  duties  took  him  into  the 
Htreet  for  many  continuous  hours  while  going 
his  proper  rounds,  stopped  outside  a  public 
house,  left  his  dray,  crossed  the  street,  drank 
one  glass  of  ale,  and  recrossing  the  street  to 
his  dray  was  run  over  and  killed.  The  Eng- 
lish court  of  appeal  first  declaring  that  the 
drayman  was  still  in  his  employment  during 
this  temporary  absence  for  refresment,  held 
that  the  street  risk  that  he  ran  was  incidental 
to  his  employment  and  that  his  hazard,  since 
he  practically  spent  his  life  upon  the  streets, 
was  exceptional  and  that  he  was  "exception- 
ally exposed  to  street  accidents.  .  .  . 
Whereas  an  ordinary  member  of  the  public 
not  so  exceptionally  exposed  would  not  be  en- 
titled to  claim  compensation.'*  Tills  princi- 
ple was  declared  by  the  California  accident 
commission  in  Leary  v.  Fairchild,  etc.  Co. 
(Vol.  1,  No.  3),  where  Leary,  engaged  in  re- 
pairing pavements  in  the  street  was  struck 
by  an  auto  truck.  And,  finally,  touching  the 
proposition  that  it  is  not  necessary  that  one's 
occupation  should  demand  his  continued 
presence  upon  the  street,  but  that  the  same 
principle  would  apply  to  one  who  was  re- 
quired to  be  upon  the  street  in  the  perform- 
ance of  some  specially  delegated  duty, 
[366]  it  is  sufiicient  to  refer  to  Elliott  on 
Workmen's  Compensation  Act,  sixth  edition, 
page  78,  and  to  the  language  of  Cozens-Hardy 
in  McDonald  v.  The  Steamship  Banana  [1908] 


2  K.  B.  <£ng.)  926,  where  he  Miya:  ''If  I 
send  my  domestic  servant  in  the  evening  with 
a  letter  to  a  friend  and  he  is  knocked  down 
by  a  motor  omnibus  on  hia  way  to  my  friend's 
house,  I  should  be  liable.  If,  however,  he, 
having  a  night  off,  goes,  as  he  is  at  fuU 
liberty  to  go,  to  the  Franco-British  Exhibition 
for  his  own  amusement,  and  meets  with  an 
accident  at  the  same  spot,  I  take  it  that  I 
should  not  be  liable.'^ 

I  have  heretofore  said  that  all  injuries  to 
be  compensable  under  our  aet  must,  in  a 
broad  sense,  be  occupational  injuries,  and  that 
in  the  first  subdivision  will  naturally  fall  all 
those  injuries  resulting  to  an  crmployee  and 
growing  out  of  his  performance  of  the  work, 
even  though  the  accident  has  its  origin  in 
hia  own  negligent  performance  of  it.  The 
precise  kind  of  accident  or  clMLFacter  of  in- 
jury which  an  employee  may  thus  sustain  is 
immaterial,  and  the  fact  that  it  may  be  un- 
usual or  exceptional  in  character  is  equally 
immaterial.  Thus  in  the  ease  at  bar,  if  this 
dish-washer  had  carelessly  slopped  water 
upon  the  floor  and  made  it  slippery,  and  then^ 
taking  up  a  knife  for  the  purpose  of  cleaning 
it,  had  slipped  and  wounded  himself  with  the 
knife,  the  accident  would  have  been  exception- 
al and  unusual  in  chanustet.  But  it  would 
have  arisen  strictly  out  of  the  performance, 
tliough  the  negligent  performance^  of  hia  duty. 
No  one,  I  take  it,  will  question  the  soundnes:^ 
of  this  classiiication,  nor  of  the  right  of  the 
employee  to  compensation  for  any  injury  so 
arising. 

As  little  doubt  can  be  entertained  over  the 
soundness  of  the  second  claBfiilication< — ^tiie 
right  of  the  employee  to  compensation  where 
the  employer  has  failed  in  a  duty  owing  to 
the  employee,  for  this  is  but  one  otf  the  forms 
of  the  familiar  common-law  right  of  action. 
It  is  within  this  class,  as  I  read  the  prevailing 
opinion,  that  the  accident  to  Douglas  is 
placed.  It  calls  for  detailed  consideration 
later.  The  third  class,  entitling  the  employee 
to  compensation  when  the  injury  result» 
either  from  an  extra  hazard  inherent  in  the 
character  of  the  labor  or  occasioned  by  the 
act  of  the  employer,  is  typified  by  the  cases 
above  cited,  such  as  the  Challis  case,  where 
the  engine-driver  was  strnck  by  the  stone 
thrown  by  a  malicious  boy  and  the  award  was- 
upheld  upon  the  ground  [3661  that  engine 
drivers  are  exposed  to  an  extra  hazard  in- 
herent in  the  character  of  the  work,  and  the 
Andrew  case,  where  the  award  in  the  csa^e  of 
tdie  bricklayer  killed  by  lightning  upon  a  hi^h 
scaffold,  was  sustained  upon  like  ground.  The 
cases  where  liability  is  imposed  upon  the  em- 
ployer for  extra  hazard  to  his  employees  oc- 
casioned by  his  own  act  are  typified  by  the 
Rowland,  or  stable-cat,  case,  and  by  the 
McNichol  case,  where  the  award  wa^  sus- 
tained   because   the   deceased   employee    had 
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been  beaten  to  death  by  a  fellow-wotknian  in 
an  intoxicated  frenzy  of  pasaion,  it  being 
known  to  the  employer  that  tbe  offending^ 
workman  did  so  become  intoxicated,  and  did 
fall  into  violent  fits  of  rage  and  would  be 
liable  to  assault  his  fellow<workmen  when  in 
aneh  condition,  but  that  neTertheless  he  was 
retained  in  the  senriee  of  his  employer. 

It  is  in  this  case  that  the  definition  of  an 
bjury  arising  out  of  the  employment  Is  given 
and  found  acceptable  by  this  court.  The  defi- 
nition, it  is  proper  to  say,  is  but  a  compila- 
tion of  the  utterances  of  English  judges,  and 
it  will  be  of  advantage  in  determining  tlio 
meaning  of  the  language  to  quote  some  of 
these  utterances.  Thus  says  Hardy,  M.  R.  in 
Bntler  ▼.  Burton-on-Trent  Union  (1912)  W. 
C.  Rep.  222:  "We  have  heard  an  argument 
from  counsel  for  the  respondent  that  it  did 
arise  out  of  the  employment  because  it  took 
place  on  premises  where  Butler  was  engaged 
in  working.  If  he  was  right  in  this  argument, 
the  words  in  the  Act  providiog  that  the  acci- 
dent must  arise  'out  oV  the  employment  might 
be  omitted,  and  the  words  providing  that  the 
arcident  should  arise  in  the  course  of  the 
enployment  alone  be  left.  The  provision  that 
ilie  accident  must  be  an  aceident  arising  out 
of  the  employment  has  the  meaning  that  the 
arcident  must  arise  out  of  some  risk  reason- 
ably incidental  to  the  employmenrt.  . 
There  was  nothing  peculiar  to  his  employ- 
ment which  rendered  the  risk  of  this  accident 
happening  greater  than  it  would  have  been 
otherwise."  And  says  Buckley,  L.  J.,  in 
Fitzgerald  v.  Clark  [1008]  2  K.  B.  (Eng  ) 
796:  *'The  latter  words  relate  to  the  cir- 
runMtaaees  under  which  an  accident  of 
that  character  or  quality  takes  place.  The 
character  or  quality  of  the  accident  as  con- 
veyed by  the  words  'out  of  involves,  I  think, 
the  idea  that  the  accident  is  in  some  sense 
due  to  the  employment.  It  must  be  an  acci* 
Jent  resulting  from  a  risk  reasonably  inci- 
dent to  the  employment/'  And  says  Kennedy, 
U  J.,  in  the  same  case:  [367]  '-The  words 
[arising  out  of]  appear  to  point  to  accidents 
arising  from  such  causes  as  the  negligence  of 
feilow-workmen  in  tlie  course  of  the  employ- 
ment, or  atfme  natural  cause  incidental  to  the 
character  of  a  business."  ''We  conclude, 
therefore,  that  an  accident  arises  'out  of  the 
employment  when  it  is  something  the  risk  of 
which  might  have  been  contemplated  by  a 
rmsonable  person  when  entering  the  employ- 
ment as  accidental  to  it.  That  this  is  so  ap- 
pears from  an  examination  of  Armitage  v. 
Lancashire,  etc.  R.  Go.  supra;  Collins  v.  Col- 
lins [1907]  2  I.  R.  104;  Murphy  v.  Berwick 
(1909)  43  Ir.  L.  T.  126;  and  Blake  v.  Head 
(1912)  106  L.  T.  N.  S.  (Eng.)  822— in  «ach 
of  which  recovery  was  denied  because  the  act 
of  the  third  party  was  not  a  risk  reasonably 
to  be  contemplated  by  the  employee  in  under- 


taking the  employment."     (Bryant  v^  Fissell, 
84  N.  J.  L.  72,  86  Atl.  458) . 

Says  Hardy,  M.  R.,  in  Craske  v.  Wigan 
[1900]  2  K.  B.  (Eng)  835:  "I  think  it 
would  be  dangerous  to  depart  from  that 
which,  so  far  as  I  am  aware,  has  been  the  in- 
variable rule  of  the  Court  of  Appeal  since 
these  Acts  oame  into  operation,  namely,  to 
hold  that  it  is  not  enough  for  the  applicant 
to  say  'the  accident  would  not  have  happened 
if  I  had  not  been  engaged  in  that  employment 
or  if  I  had  not  been  in  that  particular  place.' 
He  must  go  further  and  must  say,  'The  acci- 
dent arose  because  of  something  I  was  doing 
in  the  course  of  my  employment  or  because  I 
was  exposed  by  the  nature  of  my  employment 
to  some  peculiar  danger.'  Unless  something 
of  that  kind  is  established  the  applicant  must 
fail,  because  the  accident  is  not  one  arising 
out  of  and  in  the  course  of  the  employ- 
ment. In  my .  view  we  should  not  be 
administering  law  and  justice  if  we 
did  not  hold  that  the  learned  judge 
was  quite  right.  The  appeal  must  be  dis- 
missed." And  says  Lord  Salvesen,  in  King- 
horn  y.  Guthrie  (1912-13),  50  Scot.  L.  Rep. 
803,  after  setting  forth  with  approval  the 
language  just  quote  from  Craske  v.  Wigan: 
"It  is  of  course  true  that  he  would  not  have 
met  with  the  accident  unless  he  had  been  in 
that  particular  place,  and  that  he  would 
not  have  hem  in  that  partiolar  place  unless 
he  had  been  engaged  in  that  partieular  em- 
ployer's work ;  but  as  the  Master  of  the  Rolls 
said,  that  is  not  enough;  you  must  point  to 
something  in  the  nature  of  the  employment 
that  makes  you  peculiarly  liable  to  a  risk 
of  that  kind." 

[368]  Tliat  it  may  not  be  thought  they 
have  been  intentionally  ignored,  it  is  perti- 
nent to  refer  speoifically  to  the  cases  cited  in 
the  prevailing  opinion  as  supporting  this 
award.  The  first  of  these  is  Martin  v.  Lovi- 
bond.  That  case  has  already  bef*n  considered. 
The  drayman  left  his  truck  and  crossed  the 
street,  drank  one  glass  of  ale,  and  returning 
was  injured.  The  decision  points  out  that  the 
drayman,  with  his  long  hours  of  street  serv- 
ice was  entitled,  as  a  part  of  his  employment, 
to  adequate  food,  and  that  this  included  rea- 
sonable drink;  that  therefore  he  was  engaged 
in  his  cmploymont  at  the  time  the  accident 
occurred,  and  though  he  received  his  injuries 
upon  the  street,  the  nature  of  his  employ- 
ment exposed  him  to  a  peculiar  hazard  which 
brought  the  case  within  the  compensatory 
terms  of  the  act.  Hoenig  v.  Industrial  Com- 
mission also  has  been  mentioned,  and  is  the 
case  where  an  employee  working  on  a  dam  in 
the  Fox  Kiver  was  killed  by  liglitning,  but 
the  holding  was  that  there  was  no  special 
hazard  in  his  employment  which  would  en- 
title him  to  compensation.  People-s  CSoal  and 
Ice  Co.  has  also  been  mentioned.     That  also 


no 
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is  the  case  of  a  special  hazard  by  lightniDg 
growing  out  of  the  nature  of  the  employment. 
The  last  case  is  Adamson  v.  Anderson  ( 1912- 
13),  60  Scot.  L.  Rep.  855.  Tliere  a  division 
of  the  Scottish  court  held  that  a  workman 
who,  during  a  violent  gale,  was  engaged  in 
erecting  a  stone  planing-machine  in  an  open 
yard,  and  who,  while  bending  over,  was  struck 
and  injured  by  a  slate  blown  off  the  roof  of  an 
adjoining  building,  was  entitled  to  a  com- 
pensation because  the  character  of  his  employ- 
ment exposed  him  to  this  extra  hazard.  The 
case  was  declared  by  the  court  to  be  one  of 
the  border  line  and  doubtful  cases.  But  im- 
mediately following  that  case,  another  di- 
vision of  the  same  court  decided  Kinghorn  v. 
Guthrie  (1912-13),  50  Scot.  L.  Rep.  863. 
There  a  carter,  while  leading  his  horse  and 
wagon  out  of  his  employer's  yard  in  the 
course  of  his  employment,  was  struck  by  a 
piece  of  currugated  iron  blown  by  a  high 
wind  from  the  roof  of  an  adjoining  building, 
and  it  was  held  that  the  accident  did  not 
arise  out  of  his  employment.  A  not  very  suc- 
cessful attempt  was  made  by  the  learned 
judges  to  distinguish  this  case  from  the  pre- 
ceding, the  basis  of  the  distinction  seeming 
to  be  that  in  the  Anderson  case  the  employee 
was  bending  over,  looking  at  his  work,  and 
so  was  unable  to  detect  his  danger  from  the 
flying  Blatc.  It  must  be  apparent,  [369]  I 
think,  that  no  one  of  these  cases  affords  any 
support  for  upholding  tlie  award  for  an  acci- 
dent arising  under  the  circumstances  of  the 
present  case. 

Attention  may  now  be  dii*ected  to  a  con- 
tiideration  of  the  definition  in  the  McNichol 
ease,  and  to  the  statement  in  the  prevailing 
opinion  that  "it  seems  clear  that  this  case  is 
one  in  which  the  accident  and  injury  to  Doug- 
las can  fairlv  be  held  to  have  arisen  out  of 

■'' 

the  employment,  within  the  meaning  of  that 
term  as  it  is  defined  in  In  re  McNichol.'' 
But  before  doing  so,  it  should  be  pointed  out 
that  our  own  law  is  more  specific  than  is  the 
English  law  or  the  law  of  Massachuseits. 
With  an  apparent  deliberate  intent  to  limit 
the  right  of  recovery  to  occupational  or  in- 
dustrial accidents,  it  declares  in  terms  the 
conditions  which  must  exist  before  a  recovery 
may  be  awarded,  and  one  of  those  conditions 
is  that  the  injury  must  have  been  "proxi- 
mately caused  by  the  employment."  (Work- 
men's Compensation*  Insurance  and  Safety 
Act,  sec.  12,  subd.  3  [Stats.  1915,  p.  1081,  sec. 
2].) 

Can  it  be  said  that  this  injury  was  proxi- 
mately caused  by  the  employment?  If  so,  it 
is  only  in  that  very  limited  and  discredited 
sense  spoken  of  by  Ruegg  and  again  quoted, 
"It  may  be  granted  that  but  for  tlie  fact  of  his 
being  engaged  in  the  employment  at  the  time 
the  accident  would  not  have  happened  to  him. 
In  this  sense  it  may  be  said  to    have    hap- 


pened to  him  in  the  course  of  his  employlneiit, 
but  in  what  fair  sense  oould  it  be  held  to 
have  arisen  ^ut  of  the  employment  ?  The  em- 
ployment may  have  been  a  cause  «tiie  -qua  non, 
but  we  do  not  think  it  could  be  regarded  even 
as  an  effective  cause  of  the  accident.''  And 
this,  as  we  have  seen  from  the  quotations 
above,  is  the  precise  view  taken  by  all  the 
English  and  American  courts.  Also  it  is  the 
precise  view  taken  by  the  Massachusetts 
court.  Says  that  court,  compensation  is  to 
be  allowed  "if  the  injury  can  be  seen  to  have 
followed  as  a  natural  incident  of  -the  work." 
But  this  accident  was  not  an  incident  of  the 
work,  natural  or  unnaturaL  Compensation 
is  allowed  if  the  injury  can  be  seen  "to  have 
been  contemplated  by  a  reasonable  person  fa- 
miliar with  the  whole  situation  as  a  result  of 
the  exposure  occasioned  by  the  nature  of  the 
employment."  There  was  nothing  ia  the 
nature  of  this  employment  that  exposed  the 
injured  person  to  this  injury.  Would  anyone 
say  that  growing  out  of  the  nature  of  the  em- 
ployment of  dish-washers  they  are  liable  to 
[370]  be  injured  by  the  overloading  of  floors 
above  the  restaurants  where  they  work?  "It 
excludes/'  says  the  Massachusetts  court,  "an 
injury  which  cannot  fairly  be  traced  to  the 
employment  as  a  contributing,  proximate 
cause."  This  is  nearly  the  language  of  our 
own  statute  just  quoted  and  discussed.  "The 
causative  danger  must  be  peculiar  to  the 
workj"  as  the  lightning^stroke,  or  the  stone- 
throwing  at  locomotive  engineers.  Was  thi? 
danger  in  the  slightest  sense  peculiar  to  the 
work?  "It  must  be  incidental  to  the  char- 
acter of  the  business."  Will  it  be  said  that  it 
is  incident  to  the  character  of  the  business  of 
a  dish-washer  that  he  shall  be  injured  by  an 
outside  agency  in  crushing  down  a  ceiling 
over  his  head?  "It  need  not  have  been  fore- 
seen or  expected."  which  is  perfectly  true  of 
most  accidents,  the  precise  form  whieh  they 
may  take  being  beyond  the  reach  of  exact 
foreknowledge.  But  the  aooideut  "atust  ap- 
pear to  have  had  its  origin  in  a  risk  connect- 
ed with  the  employment  and  to  have  flowed 
from  that  source  as  a  rational  coBsequence." 
This  was  a  risk  not  in  the  slightest  connected 
with  the  employment.  It  was  aa  accident 
that  haf^ned  to  the  man  because  his  em- 
ployment happened  to  place  him  where  an  in- 
dependent tortious  act  of  a  third  person  in- 
flicted injury  upon  him. 

But  it  is  said  that  the  place  where  the  in- 
jured man  worked  was  unsafe,  and  that  be- 
cause it  was  unsafe  the  employer  is  liable. 
This  pays  not  the  slightest  regard  to  all  the 
other  elements,  that  the  employer  has  failed 
in  some  duty,  tkat  tiie  special  condition  was 
or  should  have  been  known  to  htm.  But  the 
prevailing  opinion  reasons  that  because  a 
place  of  employment  has  become  unsafe,  re- 
gardless of  the  acts  and  conduct  of  the  em- 
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ployer,  rcgnrdless  oi  the  meaBS  or  measures 
bj  which  it  has  been  made  unsafe,  the  em- 
plover  is  liable.  Here,  to  my  mind,  is  tlie 
grave  mistake  in  reasoning  leading  to  a  most 
unwarranted  extension  of  the  law.  The  act 
of  piling  bottles  of  grape  juice  upon  the  floor 
above  was  negligent  and  tortious.  It  was 
the  act  of  an  independent  third  person,  per- 
formed without  the  knowledge  of  the  em- 
ployer. Admittedly  the  employer  was  in  no 
VBV  responsible  for  this  act.  If,  tlien,  the 
employer  is  to  be  held  responsible  for  all  such 
kinds  of  accident  upon  the  theory  that  the 
premises  have  become  unsafe,  and  all  this 
without  regard  to  his  chargable  knowledge 
of  the  faet,  it  inevitably  results  in  declaring 
[371]  the  employer  to  be  an  insurer  of  his  em- 
ployees whenever  accident  has  l>cfaUen  them 
while  engaged  in  their  duties.  -  There  can  be 
DO  distinction  between  a  tortious  act  com- 
mitted by.  negligence  and  one  committed  by 
4ie«ign.  The  injury  that  results  will  be  the 
same,  the  right  of  compensation  to  the  injured 
person  is  the  same  (saving  of  course  in  the 
exceptional  case  where  punitive  damages  may 
be  added).  What  would  be  said,  then,  if  the 
accident  had  occurred  by  the  intent  of  the 
Ban  who  piled  the  bottles  of  grape  juice  to 
Keomplish  the  result  which  his  negligence 
brought  about?  The  place  of  labor  would 
have  become  equally  unsafe.  Is  it  possible 
that  our  law  contemplates  a  recovery  for 
«tth  a  wrongful  act  not  within  the  legitimate 
hazard  of  a  business?  Assuming  that  a  de- 
itructive  bomb  had  either  carelessly  or  in- 
tentionally been  left  in  the  room  alxA'e,  and 
by  its  explosion  tiie  same  injury  had  result- 
«1— the  premises  were  made  equally  unsafe — 
i«  the  employer  liable?  The  length  of  time 
when  the  premiaes  became  unsafe,  or  tlie 
knowledge  of  the  employer  that  they  have  be- 
come unsafe,  is  utterly  eliminated.  The 
premises  become  equally  unsafe  whether  to 
the  bomb  is  attached  a  one-minute  fuse,  or 
clockwork  which  will  explode  it  in  forty-eight 
honrg.  Ami  for  any  and  all  of  these  acts  it 
is  held  that  the  employer  is  liable  in  com* 
peneation.  Yet  every  decision  is  to  the  con- 
trary and  limits  the  employer's  liability  to 
Meidents  legitimately  connected  with  the 
hazards  of  the  business.  Let  us  take  the  case 
of  the  boy  descending  the  flight  of  steps  and 
nade  to  fall  by  the  tickling  of  a  fellow-em* 
ployee.  Assume  that,  instead  of  so  doing,  the 
fellow-employee,  in  horse-play,  had  greased 
the  steps  and  so  occasioned  the  fall.  Ilure 
voQld  be  another  instance  of  the  premiaes 
being  unsafe  and  here,  under  tlie .  autlu)rity 
<rf  the  prevailing  opinion,  the  employer  would 
be  liable.  Yet  the  decisions,  aa  we  have  taken 
ptiiu  to  point  out,  hold  the  employer  to  be 
Ann.  Caa.  1917fi.^21. 


exempt  from  liability  for.  the  willfully  tor- 
tious act  either  of  fellow-employees  or  of  out- 
siders, and  for  all  the  negligent  acts  of  fellow- 
employees  Unless  the  negligence  act  has  a 
bearing  upon  the  performance  of  the  duties 
of  the  injured  employee.  The  boy  who  was 
tickled  was  in  the  performance  of  his  duty. 
The  other  boy  who  negligently  tickled  him 
was  not. 

If  the  boy  had  greased  the  steps  the  employ- 
er would  have  been  liable;  but  because  he 
tickled  his  companion  the  employer  [372]  is 
exempt.  Can  this  be  the  lawf  And  if  the 
unsafenefls  of  the  place  of  labor  is  the  sole 
controlling  consideration,  what  becomes  of  the 
Kelley  case,  supra,  the  Klawinski  case,  supra, 
and  the  Hoenig  case,  supra,  where  precinely 
as  in  the  Andrew  case,  supra,  the  men  were 
killed  by  lightning-stroke?  In  all  these  cases 
indubitably  the  places  of  labor  became  as 
unsafe  when  the  men  were  struck  and  awards 
denied  as  was  the  place  where  Andrew  was 
struck  and  an  award  given.  No  one  of  these 
cases  adopts  for  an  instant  the  reasoning  that 
an  employer  without  fault  can  be  held  liable 
for  an  untoward  and  unexpected  injury  oc- 
casioned by  act  of  God  or  a  third  person,  nor 
accepts  the  theory  that  an  employer  may  so 
be  held  liable  because  at  the  instant  of  the 
accident  the  place  of  labor  had  become  un- 
safe. So  far  as  all  the  adjudications  go,  it  is 
uncontro%'erted  that  acts  by  outside  agencies 
willfully  tortious  or  negligently  done  are  not 
acts  arising  out  of  the  employment,  even 
though  they  make  the  place  of  labor  unsafe, 
unless  peculiar  and  exceptional  circumstances 
distinguished  them;  a  familiar  proposition 
typified,  as  has  been  said,  by  such  cases  as 
the  Challis  case  and  the  Bryant  case. 

In  my  judgment  the  award  should  be  an- 
nulled. 
•  Lorigan  and  Mel  v  in,  J  J.,  concurred. 


NOTE. 

The  reported  case  holds  that  an  injury  to 
an  employee  while  at  his  place  of  employ- 
ment by  the  fall  of  an  upper  floor  which  was 
not  occupied  or  controlled  by  the  employer 
arises  out  of  and  in  the  course  of  the  employ- 
ment within  the  meaning  of  a  workmenV 
compensation  act.  The  scope  of  that  clause 
of  the  workmen's  compensation  acts  is  dis- 
cussed in  the  notes  to  Parker  v.  Ilanibrook, 
Ann.  Cas.  1913C  1;  Plumb  v.  Cobden  Flour 
Mills  Co.  Ann.  Cas.  1914B  495;  and  Parker  v. 
Ship  Black  Rock,  Ann.  Cas.  1016B  1290. 
See  also  Thom  v.  Sinclair,  Ann.  Cas  1917D 
188,  wherein  the  facts  were  very  similar  to 
those  of  the  reported  case. 
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IiAWRENCE. 


HissisBippi  Supremo  Court — December  7, 

1914. 


lOS  Mi86.  201;  06  So.  74S. 


AntomoMles  —  Iiicense  Tax  —  Validity. 

The  legislature,  having  full  power  oyer 
public  roads,  can  provide  means  by  which 
they  are  to  be  improved,  and  I^aws  1914, 
c.  120,  §  2,  imposing  a  privilege  tax  upon 
motor  vehicles  and  motor  cycles  for  the  use 
of  public  roads,  and  directing  payment  there- 
of into  the  road  fund,  is  valid. 

Same. 

Laws  1914,  c.  120,  §  2,  imposing  upon  motor 
vehicles  and  motor  cycles  a  tax  for  the  priv- 
ilege of  using  the  public  roads,  is  not  bad  as 
adopting  an  unreasonable  classification;  the 
classification  being  a  natural  one. 

Effoet  of  ExoeptiMS  Nonvesideiits. 

That  a  nonresident,  who  has  complied  with 
the  laws  of  his  state  as  to  registration,  may 
drive  a  motor  vehicle  within  the  state  for 
sixty  days  without  paying  the  license  tax  or 
registration  fee,  does  not  render  Laws  1914, 
c.  120,  §  2,  imposing  upon  those  driving  mo- 
tor vehicles  and  motor  cycles  a  tax  for  the 
privilege  of  using  the  road,  invalid  as  dis- 
criminatory legislation. 

[See  note  at  end -of  this  case.] 
Iiieenaes  ^  Necessity  of  Uniformity. 

Laws  1914,  c.  120,  §  2,  imposing  a  tax  for 
the  privilege  of  driving  motor  vehicles  and  mo- 
tor cycles,  is  a  pure  privilege  tax,  and  hence 
is  not  bad  bt^cause  there  is  a  lack  of  uniform- 
ity and  equality  according  to  the  value  of  the 
vehicles;  the  provisions  for  equality  and  uni- 
formity applying  only  to  ad  valorem  taxes. 

Appeal  from  Circuit  Court,  Hinds  county: 
Teat,  Judge. 

Criminal  action.  H.  C.  Lawrence  charged 
with  violation  of  statute.  Defendant  dis- 
charged. State  appeals.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Geo.  H,  Ethridge  for  appellant. 
James  R.  McDowell  for  appellee. 

[295]  Reed,  J.— Appellee,  the  owner  of  an 
automobile,  was  charged  with  failure  to  pay 
the  privilege  tax  required  by  section  2,  chap- 
ter 120,  Laws  of  1914.  The  purpose  of  the 
act  (chapter  120)  is,  quoting  from  the  title, 
"to  levy  a  privilege  tax  on  motor  vehicles  and 
motor  cycles  for  using  the  public  roads  and 
to  provide  for  the  registration  of  motor  ve- 
hicles and  motor  cycles."  Section  2,  which 
imposes  the  annual  privilege  tax  on  motor 
vehicles  and   motor   cycles,  begins   with   the 


following:  "There  is  hereby  levied  the  fol- 
lowing annual  privilege  tax  for  the  privilege 
of  using  the  public  roads."  Then  follows  in 
detail  what  the  tax  is  on  the  different  motor 
vehicles  and  motor  cycles.  The  case  was 
heard  before  the  judge,  jury  being  waived, 
on  an  agreed  statement  of  facts.  We  quote 
therefrom  as  follows: 

"It  is  agreed  that  he  violated  said  section 
of  said  act,  but  his  contention  is  that  said 
law  is  unconstitutional  and  void;  and  it  is 
agreed  that  the  only  question  for  determina- 
tion by  the  court  is  the  constitutionality  and 
validity  of  said  law.  It  is  also  agreed  that 
the  defendant  has  paid  all  nd  valorem  taxes 
on  said  automobile  due  the  state  county,  and 
city,  and  that  he  has  paid  the  privilege  li- 
cense required  by  law  on  an  automobile  kept 
for  hire,  and*  an  additional  privilege  license 
for  operating  a  public  garage." 

The  trial  judge  held  section  2  of  chapter 
120  unconstitutional  and  void,  and  discharged 

appellee. 

The  stale's  right  to  require  registration  of 
a  motor  vehicle  and  motor  cycles,  as  provided 
in  chapter  120,  is  conceded  by  counsel  for  ap- 
pellee. It  is  contended  that  the  state  has  no 
right  to  exact  of  appellee  the  payment  of  an 
additional  tax  in  the  way  of  privilege  for 
the  use  of  the  public  roads.  It  is  provided  in 
the  act  that  the  privilege  tax  ^all  be  col- 
lected by  the  tax  collector  of  the  county,  and 
shall  be  paid  into  the  treasury  and  credited 
to  the  road  and  bridge  privilege  tax  fund, 
and  [297]  shall  be  used  by  ihe  supervisors  in 
improving,  repairing,  maintaining,  extending, 
or  constructing  the  roads  and  bridges  of  the 
county.  This  law  does  not  impose  a  tax 
on  motor  vehicles  and  motor  cycles  as  prop- 
erty, nor  is  it  a  tax  on  the  person  for  the 
ownership  of  the  vehicle.  It  is  a  tax  on  the 
privilege  of  using  the  vehicle  upon  the  pub- 
lic roads.  It  is  in  the  nature  of  a  toll  for  the 
use  of  the  highway.  Not  the  vehicle,  but  the 
privilege  of  using  the  vehicle,  is  taxed.  Thiii 
is  not  a  tax  upon  property,  but  a  tax  on  privi- 
lege. 

Tlie  revenue  from  this  tax  is  to  be  used 
in  the  building  and  maintaining  of  public 
highways.  The  legislature,  in  enacting  the 
law  decided  that  this  wars  proper  to  be  done. 
The  legislature  has  full  power  over  the  pub- 
lic roads,  and  can  make  all  n«edful  regula- 
tions concerning  the  use  thereof*  and  can  pro- 
vide means  by  which  thpy  may  be  improved 
and  kept  up.  In  the -present  ajct  to  provide 
such  means  it  has  declared  the  use  of  the 
roads  to  be  a  privilege  for  which  motor  ve- 
hicles and  motor  cycles,  a  class  of  vehicles 
accustomed  to  use  the  roads,  must  pay  a  tax. 
We  know  of  no  restriction  upon  the  legisla- 
ture to  prevent  it  from  imposing  the  tax  and  • 
adopting  the  method  for  raising  funds  to  be 
expended  in  making  good  roads. 
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We  find  that  the  qiMBtioD  of  the  power  to 
impose  privilege  taxes  on  vehicles  using  pub- 
lic roads  or  atreeto  has  been  dealt  with  by  the 
eourt  in  cases  where  municipalities  have  been 
tathorized  by  the  legislature  to  levy  such 
taxes.  We  quote  as  follows  from  the  note  to 
the  case  of  Hager  v.  Walker,  in  129  Am.  St. 
Rep.  238»  284,  discussing  constitutional  limi- 
tations on  the  power  to  impose  license  of  oc- 
cupation taxes: 

"The  legislature  may  also  autherwe  mtnl* 
dpalities  to  impose  a  tax  on  vehicles  used  in 
the  public  streets.  There  is  nothing  tfnrea- 
sonable  in  such  taxation,  so  long  as  it  is 
not  discriminatory,  nor  so  heavy  as  to  be  op- 
pressive, for  the  use  of  vehicles  tends  to  the 
detriment  of  streets,  and  in  fact  that  is  the 
occasion  for  their  construction  and  [296] 
maintenance.  The  tax  is  not,  accurately 
speaking,  on  the  vehicle,  but  on  the  privi- 
lege of  using  it  in  the  street;  and  hence  the 
tax  ia  not  open  to  attack  as  double  taxation.' 
Neither  can  it  be  assailed  as  an  unwarranted 
interference  with  the  right  of  citizens  to  usn 
the  public  thoroughfares.  Taxes  of  this  kind 
are  often  graduated  according  to  the  number 
of  horses  required  to  haul  the  vehicle,  or  the 
number  of  passengers  it  carries;  and  there 
is  no  constitutional  objection  to  this  classifi- 
oation,  so  long  as  it  keeps  within  reasonable 
bounds." 

In  the  case  of  Ft.  Smith  v.  Scruggs,  70  Ark. 
549,  69  S.  W.  6/9,  68  L.R.A.  921,  91  Am.  St. 
Rep.  100,  it  was  held  that  the  legislature 
eould  authorize  a  municipality  to  levy  tax 
on  the  privilege  of  driving  vehicles  upon  its 
public  streets.  It  was  further  held  in  that 
ease  that: 

*'A  statrrte  requiring  persons  keeping  and 
using  wheeled  vehicles  in  a  city  to  pay  a  tax 
for  that  privilege,  such  tax,  when  collected^ 
to  be  appropriated  exclusively  for  repairing 
and  improving  streets,  does  not  authorise 
double  taxation,  though  such  property  is  also 
assessed  in  proportion  to  its  valoe,  and  a 
tax  levied  thereon.  The  tax  thus  authorized 
to  be  imposed  by  the  city  is  in  the  nature  of 
a  toll  for  the  use  of  its  Improved  streets.*' 

In  the  case  of  Terre  Haute  v.  Kersey,  160 
Ind.  300,  64  N.  B.  489,  95  Am.  St.  Rep.  298, 
it  was  held  that  municipai  corporations  may 
be  empowered  by  the  legislature  to  impose 
a  tax  upon  the  owners  of  vehicles  for  using 
the  same  on  the  public  streets.  We  quote 
from  the  opinion  in  that  case  as  follows: 

'That  the  state  possesses  plenary  powers 
over  public  highways  and  streets  is  a  propo- 
sition al$;o  well  settled.  While  it  is  true  that 
a  public  street  of  a  city  or  town  is  a  public 
highway,  open  alike  to  travel  thereon  of  every 
citizen,  still  this  'in  no  wise  prevents  the 
rtate,  through  the  agency  of  the  municipali- 
ties, from  subjecting  the  right  to  the  use  of 
the  street  to  reasonable  conditions  or  restric- 


ticms.  As  ciiies  in  thia  stat^  under  the  law, 
are  reqjuired  [299]  to  keep  their  streets  in 
repair,  the  legislature}  in  the  exercise  of  ite 
discretioni  appears  to  have  deemed  it  proper 
to  authorize  common  councils  thereof,  if  they 
so  desired*  to  exact  that  those  who  used  them 
with  wagons,  carriages,  axid  other  vehicles 
should  contribute  to  such  repairs  by  the  pay- 
ment of  a  reasonable  amount  on  account  of 
such  use." 

In  the  cfuaes  we  have  cited  the  legislature 
granted  the  power  to  suuiicipalitiea.  In  the 
law  under  consideration  the  legislature  exer- 
cised the  power  directly,  deciding  that  the 
tax  be  levied  on  tlie  vehicles  classed  for  the 
privilege  of  using  the  public  roads  of  the 
state  and  for  the  purpose  of  providing  funds 
to  be  expended  in  maintaining  such  roadsi 

We  deem  the  classificatioa  of  the  vehicles 
in  the  act  aa  reasonable  and  proper.  It  in- 
cludes all  those  devoted  to  the  same  use. 
Xheve  is  no  improper  discrimination  in  the 
class.  In  the  case  of  Terre  Haute  v.  Ker- 
sey, 169  Ind.  300,  64  N.  £.  469,  96  Am.  St. 
Rep.  298,  it  was  decided  that: 

^An  ordinance  imposing  a  tax  for  a  li- 
cense to  use  vehicles  upon  the  streets  of  a 
city  is  properly  ba^ed  upon  the  use  to  whicli 
such  vehicles  are  devoted  rather  than  the 
value  of  the  vehicles." 

In  Kersey  v.  Terre  Haute,  161  Ind.  471, 
68  N.  E.  1027: 

"The  power  to  tax  is  legislative  in  its  char- 
acter, and  it  is  not  required  under  the  Con- 
stitution of  this  state  that  there  should  be ' 
such  an  exact  exclusion  and  inclusion  of  sub- 
jects of  taxation  as  to  meet  fully  the  ap- 
proval of  the  judicial  mind  as  to  what  h 
reasetnable.  In  the  exercise  of  the  power  of 
dassiiicatioDy  a  common  council  of  a  city  is 
authorized,  in  a  vehicle  tax  ordinance,  to  ex- 
elude  from  Hs  scheme  of  taxation  electric 
street  cars  and  automobiles." 

It  will.be  seen  in  the  case  just  cited  that 
the  court  approved  a  class ifieat ion  of  certain 
vehicles.  In  making  this  classification  it  will. 
be  noted  that  automobiles  were  not  included. 
Therefore,  by  the  very  exclusion,  their  [300] 
classification  aa  a  reasonable  and  proper  one 
has  been  approved;  in  fact,  it  is  well  known 
that  motor  vehicles  have  only  been  in  use  for 
the  past  few  decades,  and  that  it  has  only 
been  within  recent  years  that  they  have  come 
to  be  so  generally  used  as  to  be  an  important 
means  of  travel  and  transportation  on  tlio 
streets  and  roads.  In  the  very  nature  of  the 
case,  and  resulting  from  their  introduction 
into  tlie  life  and,  commerce  of  society  and 
Uie  remarkable  development  of  their  use, 
they  have  become  a  class  of  vehicles  of  their 
own  peculiar  kind.  So  we  hold  that  the  log 
islature  has  made  a  reasonable  and  proper 
classification  in  the  statute.  Tlie  legislature 
could  properly,  have  decided  that  by  reason 
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of  the  weight  and  speed  of  motor  vehieles 
there  wbuld  be  a  greater  wear  and  tear  on 
the  highway  from  their  use,  and  that  this 
justified  their  classification  to  bear  burdens 
in  the  way  of  tax  to  raise  funds  to  be  used 
on  the  roads,  not  imposed  upon  other  vehicles. 

It  is  argued  that  the  law  is  void  because  it 
discriminates  against  a  resident  of  this  state, 
in  permitting  a  nonresident,  who  has  com- 
plied with  the  laws  of  his  state  as  to  the 
registration  of  his  vehicle,  to  drive  the  same 
in  this  state  for  sixty  days  without  paying 
the  tax  or  registration  fee.  We  see  no  force 
in  this  contention.  Such  provision,  favorable 
to  nonresidents,  will  not  render  the  act  inn 
valid.  Berry  on  Law  of  Automobiles,  sec. 
103;  Kersey  v.  Tcrre  Haute,  161  Ind.  471,  «8 
N.  £.  1027.  It  is  stated  in  Ruling  Case  Law, 
vol.  2,  p.  1181,  that: 

"It  is  customary  for  a  state  to  permit  for 
limited  periods  the  use  within  its  boundaries 
of  unregistered  machines  which  have  been 
properly  registered  in  the  home  state."  Dud- 
ley V.  Northampton  St.  R.  Co.  202  Mass.  443, 
89  N.  E.  25,  23  L.R.A.(N.S.)  561. 

It  is  also  argued  that  the  act  is  void  be- 
cause  there  is  a  lack  of  uniformity  and 
equality  according  to  value  in  the  property 
which  is  sought  to  be  taxed.  As  we  have  al- 
ready said,  it  is  not  the  property  taxed,  but 
the  privilege  [301]  of  using  the  property, 
motor  vehicles  and  cycles,  on  the  public  roads 
which  is  taxed.  The  equality  and  uniformity 
clause  of  the  Constitution  applies  only  to  ad 
imlorem  taxes  for  general  purposes,  and  has 
no  relation  to  privilege  taxes.  In  the  case 
of  Clarksdale  Ins.  Agency  v.  Cole,  87  Miss. 
637,  40  So.  228,  a  statute  imposing  a  privi- 
lege tax  on  such  insurance  agency  and  a  tax 
on  each  insurance  agent  was  upheld  as  coA» 
stitutional.  We  quote  from  the  opinion  of 
the  court  delivered  by  Judge  Truly  in  that 
case  as  follows: 

"It  is  settled  in  this  state  that  'the  equality 
and  uniformity'  clause  of  the  Constitution 
'applies  only  to  ad  valorem  taxes  for  general 
purposes.  Daily  v.  Swope,  47  Miss.  367.  It 
is  also  settled  that  it  is  competent  for  the 
legislature  to  tax  any  occupation  or  ealling, 
according  to  its  discretion,  and,  if  all  of  the 
same  class  are  taxed  alike,  the  constituticftial 
mandate  is  complied  with.  Vicksburg  Bank 
V.  Worrell,  67  Miss.  47,  7  So.  219;  Holberg 
V.  Macon,  55  Miss.  112.  The  contention  that 
the  imposition  of  this  privilege  tax  is  double 
taxation,  in  that  it  discriminates  between  cor- 
porations and  individuals,  to  the  disadvan- 
tage of  corporations,  is  ilnsound.  All  corpora- 
tions transacting  business  as  insurance  agents 
are  taxed;  all  individuals  engaged  in  the 
same  occupation  are  taxed.  Tliis  is  an  occu- 
pation or  privilege  tax,  graduated  by  a  stand- 
ard fixed  by  the  IcgiRlature.  All  of  the  same 
class  are  taxed  alike,  and  this  fulfills  the  re- 
quirement of  the  law." 


The  statute  complained  of  is  not  vida- 
tive  of  the  Constitution.  It  was  in  the  power 
of  the  legislature  to  levy  the  tax.  The  cir- 
cuit court  erred  in  holding  the  section  un- 
constitutional and  void* 

Reversed. 


HOVE. 

ValiditF  ot  Inolttsiovi  or  Exclmtlon  of 
Honreaidoais  in  8tiitnt«  Regulating 
Uso  of  If  oior  VeMcles. 

A  statute  imposing  a  license  tax  or  other 
regulation  on  the  use  of  motor  vehicles  is  not 
invalid  because  it  applies  equally  to  nonresi- 
dents temporarily  in  the  jurisdiction.  Kane 
V.  State,  81  X.  J.  L.  594,  Ann.  Cas.  1912D 
237,  80  Atl.  453,  L.R.A.1917B,  553,  affirmed 
242  U.  S.  160,  37  S.  Ct.  30.  Sec  also  Hen- 
drick  V.  Maryland,  235  U.  S.  610,  35  S.  Ct. 
140,  59  U.  S.  (L.  ed.)   385. 

In  Kane  v.  State,  supra,  it  appeared  that 
the  plaintiff  in  error,  a  resident  of  New 
York,  was  arrested  while  driving  his  auto- 
mobile along  the  highways  of  New  Jersey 
without  having  registered  his  machine  or 
paid  the  necessary  fee  required  by  the  auto- 
mobile law  of  the  latter  state.  On  appeal 
from  a  conviction,  it  is  contended  by  the 
plaintiff  in  error  that  "conceding  the  power  of 
the  legislature  to  impose  license  fees  upon 
it«  own .  citizens  for  the  purpose  of  raising 
revenue,  the  statute  under  consideration,  be- 
cause it  imposes  such  fees  upon  nonresidents 
passing  through  the  state^  and  engaged  in  in- 
terstate commerce,  violates  the  commerce  pro- 
vision of  the  Federal  Constitution,  and  is. 
therefore,  to  that  extent,  void;  that  plaintiff 
in  error  was  so  engaged  at  the  time  of  his  ar- 
rest, and  that  for  this  reaison  his  conviction 
should  be  set  aside."  The  court  in  uphold- 
ing the  validity  oi  the  statute  said:  ''We 
are  willing  to  assume,  in  the  discussion  of  this 
point,  that  the  claim  of  the  plaintiff  in  error 
that  at  the  time  of  his  arrest  he  was  engi^ed 
in  interstate  commerce  is  justified  by  the  fact. 
This  being  so,  the  important  question  remains 
whether  the  Act  of  1908  is  to  ni^  extent  a 
regulation  of  the  commerce  clause  of  the  Fed- 
eral Constitution.  That  it  affects  interstati^ 
commerce  is  true.  But  state  laws  may  do 
this  without  being  obnoxious  to  the  consti- 
tutional provision  appealed  to.  ...  A  state 
may  do  these  things  because,  having  expended 
moneys,  either  itself,  or  by  the  agencies  creat- 
ed by  it,  in  increasing  the  facility  with  which 
commerce,  either  interstate  or  intrastate. 
mav  be  carried  on,  it  is  entitUni  to  charge  a 
fair  remuneration  for  the*  outlay  made  by  it, 
and  for  the  maintenance  of  the  public  work 
which  it  has  constructtMi.  A  very  ordinary 
example  of  the  exercise  of  this  power  is  the 
construction  of  public  roads  known  as  *turn- 
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pikes'  by  agencies  created  by  the  state,  for 
the  use  of  which  tolls  are  permitted  to  be 
charged  to  persona  using  the  same.  Such  pub- 
lic roads  are  open  to  the  use  of  every  person 
desiring  to  travel  upon  them  upon  payment 
of  the  tolls  authorized  to  be  charged,  but  it 
has  never  been  suggested,  so  far  as  we  are 
aware  (and  certainly  any  such  suggestion 
would  be  without  merit),  that  a  team  and 
wagon  bringing  merchandise  from  another 
state  is  entitled  to  the  use  of  these  improved 
highways  without  the  payment  of  the  required 
toll  because  engaged  in  interstate  commerce. 
.Although,  ordinarily,  turnpikes  are  built  and 
owsed  by  corporations  created  by  the  state 
for  the  purpose  of  constructing  and  maintain- 
ing them,  what  the  state  may  do  indirectly 
through  such  agencies  it  may  do  directly—* 
that  is,  It  may  itself  lay  out  and  construct 
such  improved  public  roads,  and  charge  rea- 
sonable tolls  to  all  persona  using  the  same, 
without  regard  to  tiie  character  of  the  busi- 
Dess  for  which  they  are  being  used.  And 
this  is  practically  what  New  Jersey  is  now 
doing.  It  has  spent  millions  of  dollars  in 
improving  the  roads  of  the  state,  and  is  year- 
ly expending  hundreds  of  thousands  more  in 
their  extension  and  mahitonanoe.  It  has 
found  that  the  use  of  these  roads  by  heavy 
and  swiftly-moving  automobiles  redults  in 
their  rapid  deterioration,  and  increSses  large* 
It  the  annual  expense  of  maintaining  them  in 
proper  condition.  It  considers,  and  rightly, 
we  think,  that  a  user  of  its  roads  which  is 
90  abnormally  destructive,  should  no  longer 
be  free,  and,  by  the  Law  of  1908,  it  imposes 
upon  all  of  these  vehicles  which  are  driven 
over  its  roads  a  charge  for  such  user  for  the 
purpose  of  raising  revenue  to  be  applied  to 
their  upkeep.  .  .  .  The  payment  of  these 
fees  is  required  alike  by  residents  and  non- 
residents, for  machines  used  for  pleasure  or 
for  commerce.  No  discrimination  whatever 
is  made  by  the  statute  in  favor  of  any  person 
or  any  automobile.  It  is  absolutely  impartial 
in  its  operation.  By  paying  the  foe  required 
the  owner  of  an  automobile,  whether  a  resi- 
dent or  nonresident,  is  entitled  to  use  the 
same  upon  the  roads  of  the  state  to  the  fullest 
extent  he  may  desire.'* 

The  fact  that  a  statute  regulating  the  use 
of  motor  vehicles  exempts  from  its  term  non- 
residents temporarily  within  the  jurisdiction 
does  not  render  the  act  invalid  as  a  dis- 
crimination against  residents.  In  re  Schu- 
ler,  167  Cal.  282,  Ann.  Cas.  1915C  706,  139 
Pac.  685;  Newport  v.  Merkel  Bros.  &  Co.  156 
Ky.  580,  161  S.  W.  549.  See  also  Kersey  v. 
Terre  Haute,  161  Ind.  471,  68  N.  K.  1*027. 
And  see  the   reported   case. 

In  the  case  of  Tn  re  Schuler,  supra,  under 
a  statute  whereby  nonresidents  of  the  state 
remaining  temporarily  in  Cftlifornia  need  not 
register   their   automobiles,    the   court    said: 


WHITE  &  CO;  .  3M^ 

C.  .^79. 

''Nor  is  the  exemptiom  ai  nonrcaidents  from 
paying  tlie  tax  for  a  period  of  three  monthn 
an  unlawful  one.  Similar  exemptions  have 
been  sustained  upon  the  principle  that  the 
nonresidents  are  presumed  to  have  paid  all 
necessary  licenses  in  their .  respective  places 
of  abode,  and  that  their  use  of  the  roads  in 
the  territory  subject  to  the  provision  of  the 
act  is  usually  but  temporary.  In  Ft.  Smitli 
V.  Scruggs,  70  Ark.  519,  91  Am.  St.  Rep.  100, 
56  IaR.A.  921,  69  S.  W.  679,  that  was  the 
ground  upon  which  the  exemption  was  upheld. 
That  case  is  also  a  well-reasoned  authority 
upon  the  general  subject  of  the  state's  right 
to  tax  the  owOfCTs  of  vehides  for  the  privi- 
lege of  using  the  streets." 
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A.  J.  WRITX:  Ain>   COMFANT. 

England — House  of  Lords — June  14,  1917, 
[iPi7]   A.  C.  4:79. 


Wovkmea's  Compensation  Aets  —  Ao- 
ddent  Ariala|;  Onjb  of  £n&plo3mient  — 
Street  Accident. 

If  an  employee  is  sent  into  the  street  on 
his  employer's  business,  an  accident  there  oc- 
curring whereby  he  is  injured  arises  out  of 
and  in  the  course  of  his  employment  within 
the  workmen's  compensation  aot,  though  the 
risk  is  one  to  which  «U  persons  using  the 
street  are  equally  subject. 

[See  note  at  end  of  this  casej 

[479]  Appeal  from  an  ordpr .  of  the  Court 
of  Appeal  affirming  an  award  of  the  judge  of 
the  Westminster  Court  under  the  Workmen's 
Compensation  Act,  1906  [1916]  2  K.  B.  1. 

The  appellant,  a  boy  aged  sixteen,  was  cm- 
ployed  as  a  plumber's  mate  by  the  respond- 
ents, a  firm  of  builders  carrying  on  business 
[48Q]  in  Westminster.  In  the  coHrsc  of  his 
employment  it  was  his  duty  to  go  upon  er- 
rands to  different  parts  of  London,  and  on 
such  occasions  he  was  directed  to  use  a  bicy- 
cle belonging  to  the  6rm« 

On  August  27,  1915,  he  was  ordered  to  go 
on  a  bicycle  a  distance  of  one  mile  from  the 
Arm's  premisi*s  to  feteh  some  plaster,  and  as 
he  was  crossing  Sloane  Square  he  came  into 
collision  with  a  motor  oar  and  was  knocked 
down  and  his  left  leg  was  broken.  The  appel- 
lant had  for  the  purposes  of  the  firm  used 
the  bicycle  about  once  a  day  for  a  period  of 
eighteen  months. 
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The  respondents  denied  liability  to  pay 
compensation  on  the  ground  that  the  accident 
did  not  arise  out  of  the  employment.  They 
called  no  evidence  and  did  not  dispute  the 
material  facts. 

The  county  court  judf^e  awarded  that  the 
respondents  were  not  liable  to  pay  compensa- 
tion. 

The  Court  of  Appeal  by  a  majority  (Lord 
Cozens-Hardy ,  M.R.,  and  Phillimore,  •  L.J. ; 
Sargant,  J.,  dissenting)   affirmed  this  award. 

G.  jT.  WUliamB  and  E.  Lewis  Davies  for 
appellant. 

Righy  Swift,  K.C,  and  Shakespeare  for 
respondents. 

Berry  Tompkins  d  Co.,  solicitors  for  ap- 
pellant. 

MHlliam  Hurd  <fe  Son,  solicitors  for  re- 
spondents. 

[481]  LoBD  FiN^T,  hXji — My  Lords,  this 
is  a  claim  for  compensation  under  the  Work- 
men's Compensation  Act.  The  appellant  was 
in  tho  employment  ol  the  ret^sosj^euts,  who 
are  builders,  and  on  the  day  of  the  accident 
was,  by  tlie  orders  of  the  respondents,  riding 
a  bicyde  through  the  public  streets,  having 
been  directed  to  go  on  the  bicycle  to  get  some 
plaster.  He  eank*  into  kiollision  with  a  motor 
car  and  his  leg  was  broken. 

The  county  court  judge  found  that  the  re- 
spondents w^erc  not  liable,  and  his  decision 
was  affirmed  by  the  Co\irt  of  Appeal,  Rargant, 
J.,  dissenting.  The  county  court  judge  gave 
no  reasons  for  his  decision.  The  majority  of 
the  Court  of  Appeal  decided  against  the  claim 
on  the  grounds  that  the  risk  which  had  re- 
sulted in  the  accident  was  not  special  to  the 
employment,  but  was  an  <Mrdinary  street  risk 
shared  by  the  claimant  with  the  ordinary 
members  of  the  publie,  and  that  the -question 
was  one  of  fact.  Sargant,  J.,  dissented  on 
the  grounds  that  he  thought  that  riding  a 
bicycle  in  the  streets  of  London  on  an  average 
once  a  day  invoI?ed  an  appreciable  extra  dan- 
ger and  that  the  inferences  to  be  drawn  were 
of  mixpd  law  and  fact. 

Tn  my  opinion  the  decisions  below  were 
erroneous  and  should  be  reversed. 

The  only  quiestion  is  whether  the  accident 
arose  out  of  t^e  employment.  It  is  not  dis- 
puted that  the  appellant  was  riding  the  bicy- 
cle in  the  course  of  his  employment  and  by 
the  orders  of  his  employer.  The  risk  of  colli- 
sion under  such  circumstances  is  incidental 
to  the  use  of  a  bicycle;  it  is  a  risk  inherent 
in  the  nature  of  the  employment,  and  it  was 
the  cause  of  the  accident.  It  follows  that  the 
accident  arose  out  of  the  employment.  It  is 
quite  immaterial  that  the  risk  was  one  which 
was  shared  by  all  meml)er8  of  the  public  who 
use  bicycles  for  such  a  purpose.  Such  as  it 
was,  it  was  a  risk  to  which  the  appellant  was 


exposed  in  carrying  out  tlie  orders  of  his 
employer. 

[482]  If  a  servant  iH  the  oouirae  of  his  mas- 
ter's business  has  to  pass  along  the  public 
street,  whether  it  be  oa  foot  or  on  a  bicycle, 
or  on  an  omnibus  or  car,  and  he  sustains  an 
accident  by  reason  of  the  risks  incidental  to 
tlie  streets,  the  accident  arises  out  of  as  well 
as  in  the  course  of  his  employkncnt.  The 
frequency  or  infrequency  of  the  occasions  on 
which  the  risk  is  incurred  has  nothing  to  do 
with  the  question  whether  an  aoeident  result- 
ing from  that  risk  arose  out  of>the  employ- 
ment. The  use  of  the  streets  by  the  workman 
merely  to  get  to  or  from  his  work  of  course 
stands  on  a  different  footing  altogether,  but 
as  soon  as  it  is  established  that  the  work 
itself  involves  exposure  to  the  perils  of  the 
streets  the  workman  can  recover  for  any  in- 
jury so  occasioned.  As  it  was  put  by  Lord 
Parmoor  in  his  judgment  in  Thorn  v.  Sin- 
clair [1917]  A.  C.  127,  Ann.  Cas.  1917D  188, 
in  this  House,  ''The  fact  that  tbe  risk  may  be 
common  to  all  mankind  does  not  disentitle  a 
workman  to  compensation  if  in  the  particular 
case  it  arises  out  of  the  employment." 

There  are  of  course,  eases  in  which  it  is 
necessary  to  inquire  whether  the  nature  of 
the  employment  specially  exposes  a  workman 
to  a  risk  of  a  general  nature.  In  the  case 
of  injury  by  lightning  it  is  very  material  to 
inquire  whether  the  work  involves  special  ex- 
posure to  the  danger  of  being  so  struck,  as  in 
the  case  of  employment  upon  a  steeple  or 
elevated*  scaffolding.  In  the  case  of  injury 
by  a  bomb  thrown  from  hostile  aircraft  the 
fact  that  the  workman  was  engaged  on  work 
in  a  building  brilliantly  lighted  so  as  to  at 
traclb  the  notice  of  the  enemy  erews  might  be 
most  material  as  showing  that  the  injury  by 
the  bomb  was  one  which  arises  out  of  the 
employment.  In  the  case  of  sunstroke  or 
frostbite  it  is  material  to  show  that  the  work 
involves  special  exposure  to  the  heat  or  the 
cold.  If  the  injury  is  the  result  of  an  as- 
sault it  is  material  to  show  that  the  employ- 
ment is  such  as  to  involve  liability  to  sucli 
mishaps;  as  in  the  case  of  a  gamekeeper  or 
watchman:  see  Mitchinson  v.  Day  [1913]  1 
K.  B.  603,  and  Weekes  v.  Stead  [1914]  7  B. 
W.  C.  C.  398.  Where  the  risk  is  one  shared 
by  all  men,  whetlier  in  or  out  of  employment, 
in  order  to  show  that  the  accident  arose  out 
of  the  employnxent  it  must  be  established 
that  special  exposure  to  it  is  involved.  But 
when  a  workman  is  sent  into  the  street  on 
his  master's  business,  whether  it  be  occasion- 
ally or  habitually,  his  [483]  employment  nec- 
essarily involves  exposure  to  the  risks  of  the 
streets  and  injury  from  such  a  cause  arises 
out  of  his  employment.  There  is  nothing  in 
the  Act  about  any  necessity  for  showing  that 
tlie  em[)loyment  involves  an  oxtra  or  special 
risk,  and  once  it  is  clear,  as  it  is  in  the  pres- 
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ent  case,  that  the  accident  was  the  result  of 
a  risk  necessarily  incidental  to  the  perform- 
ance  of  the  servant's  work,  all  inquiry  as  to 
the  frequency  or  magnitude  of  the  risk  is 
irrelevant.  It  is  quite  immaterial  whether 
the  nature  of  the  employment  involves  con- 
tinuous or  only  occasional  exposure  to  the 
dangers  of  the  streets.  The  frequency  of  the 
exposure  to  a  risk  increases  the  chance  of 
the  occurrence  of  an  accident,  hut  it  has  no 
hearing  on  the  question  whether  it  arose  out 
of  the  employment,  which  is  settled  by  the 
fact  that  such  exposure  was  one  of  its  terms 
whether  on  manv  occasions  or  on  one. 

This  subject  has  been  a  good  deal  dis- 
cussed in  the  Scottish  Courts.  In  the  case 
of  M'Neice  v.  Singer  Sewing  Mach.  Co.  [1911] 
S.  Ct.  Sess.  12,  13,  a  salesman  and  collector, 
vhile  riding  a  bicycle  in  the  street  in  the 
course  of  his  employment,  was  kicked  on 
the  knee  by  a  passing  horse,  and  claimed 
compensation  from  his  employers  under  the 
Workmen's  Compensation  Act,  1903,  The 
Tx)rd  President  (Lord  Dunedin),  in  giving 
judgment,  made  the  following  observationH : 
"The  accident  must,  of  course,  arise  both 
In  the  course  of  and  out  of  the  man's  em- 
ployment. Well,  now,  it  is  admitted  that 
this  accident  arose  in  the  course  of.  the  ap- 
pellant's employment.  He  was  doing  his  ordi- 
nary business  9^  a  canvasser  when  the  acci- 
dent occurred.  The  only  question  to  be  de- 
termined that  has  been  argued  before  us  is 
whether  it  arose  out  of  his  employment. 
Xow,  I  think  it  did.  I  think  that  it  was  one 
of  the  ordinary  dangers  to  which  his  em- 
ployment exposed  him,  becaust^  it  is  quite 
clear  from  the  statements  before  us  that  his 
employment  as  collector  forced  him  to  tra- 
verse the  streets.  And  I  think,  therefore, 
that  a  danger,  which  is  an  ordinary  danger 
in  the  street — and  I  think  we  are  entitled 
of  our  own  knowledge  to  know  that  the  be- 
haviour of  a  passing  horse  is  one  of  the  ordi- 
nary dangers  of  the  street — is  therefore  a 
danger  arising  out  of  his  employment. 

"It  18  quite  true  that  many  members  of 
the  public  are  exposed  to  the  same  danger, 
hut  that  does  not  seem  to  me  to  be  the  cri- 
terion. [4W]  These  many  members  of  the 
public  might  be  either  parties  who  are  in 
<*raployment  or  who  are  not;  but,  even  if 
they  were  parties  in  employment,  they  might 
well  be  in  the  street,  not  in  the  course  of 
their  employment,  and  then  thero  would  bo 
no  liability.  I  refer  to  the  ordinary  case  of 
a  workman  who  is  leaving  the  factory.  After 
he  has  once  got  clear  of  the  factory  and  is 
l^ing  to  his  own  home  in  another  part  of 
the  town,  he  would  not  then  be  injured  in 
the  course  of  his  employment." 

In  the  case  of  Hughes  v.  Bett  [1915]  Sc. 
Ct.  Sess.  150,  152,  153,  154,  the  claimant  had 
•occaKionally   to  fetch   his   employer's  letters 


WHITE  &  ca  asff 

O.  V9. 

from  the  post  office  in  the  country  town; 
and  generally  rode  a  bicycle  on  such  errands; 
he  was  injured  through  a  man  lurching 
against  him  and  knocking  him  over.  The 
Lord  President  (Lord  Stratl^clyde)  expressed 
himself  as  follows: 

"But  it  was  argued  to  us  that  the  risk  here 
was  not  incidental  to  the  respondent's  em- 
ployment, because  the  employment  was  not 
one  in  which  the  workman  was  exceptionally 
exposed  to  the  danger  which  caused  the  acci- 
dent. It  was  said  that  the  same  accident 
might  have  befallen  any  member  of  the  public 
who  chanced  to  be  riding  a  bicycle  on  that 
road  at  that  time.  That  is  true,  but  irrele- 
vant. The  statute  recognizes  no  such  dis- 
tinction. If  the  distinction  were  sound,  then 
the  vast  majority  of  workmen  would  be  de- 
prived of  the  benefits  of  this  Act,  because 
they  in  the  course  of  and  arising  out  of  their 
daily  employment  encounter  the  very  same 
risk  which  are  faced  every  day  by  members 
of  the  public.  Members  of  the  public  do  not 
recover  compensation  because  either  they  are 
not  employed  or  the  accident  happened  when 
they  were  not  in  the  course  of  their  employ- 
ment. The  argument  that  was  advanced  to 
us  was  that  a  risk  was  never  incidental  to 
the  employment  if  it  was  a  risk  which  might 
befall  any  member  of  the  public.  That 
argument  was  advanced,  as  will  be  seen  from 
an  examination  of  the  report,  in  M'Xiece's 
Case  [1911]  Sc.  Ct.  Sess.  12,  and  was  there 
negatived,  as  will  be  seen  by  an  examination 
of  Lord  President  Bunedin's  opinion  in  the 
case.  Therefore,  M'Niece's  Case  [1911]  Sc. 
Ct.  Sess.  12,  is  an  authority  precisely  in 
point.  The  fallacy  was  admirably  exposed  in 
the  opinion  of  l4ord  Justice  Buckley  in  the 
case  of  Pierce  [1911]  1  K.  B.  097,.  1003, 
where  he  says:  'The  question  whethiT  the 
accident  is  the  result  of  a  risk  to  \yhich  all 
mankind  are  [4S5]  more  or  less  exposed  is 
in  my  judgment  not  an  exhaustive  test  of 
the  question  whether  or  not  the  accident 
arises  out  of  the  employment.  The  words 
"out  of"  necessarilv  involvj'  the  idea  that 
the  accident  arises  out  of  a  risk  incidental  to 
the  employment.  An  accident  arises  out  of 
an  employment  where  it  results  from  a  risk 
Incidental  to  the  employment,  as  distin- 
guished from  a  risk  common  to  all  mankind, 
although  the  risk  incidental  to  the  employ- 
ment may  include  a  risk  common  to  all  man- 
kind.' 

"But  it  was  argued  to  us  that  there  was 
a  distinction  between  the  case  we  have  be- 
fore us  and  these  two  decisions  to  which  I 
have  referred  in  respect  of  the  frequency  witli 
which  the  workmen  in  these  two  cases  were 
compelled,  by  the  nature  of  their  employ- 
ments, to  traverse  the  streets,  and  the  in  fre- 
quency of  the  respondent's  visits  to  Mil- 
nathort Post  Office.     If,  it  was  argued,  the 
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respondent  had  gone  oftener  to  the  post 
office  (how  much  oftener  no  man  can  tell) 
then  the  risk  would  have  been  incidental  to 
his  employment  and  his  right  to  recover 
clear.  But  if  he  went  seldom  to  the  post 
office  (how  much  more  seldom  no  man  can 
tell)  then  the  risk  would  have  been  one  to 
which  all  the  world  was  liable  and  his  right 
to  recover  would  be  barred.  That  argument 
is  obviously  unsound  for  this  reason,  that  it 
makes  the  character  and  quality  of  the  risk 
depend  upon  the  number  of  times  which  the 
workman  is  called  upon  to  face  it.  The  un- 
soundness, or  rather  the  absurdity  of  the 
criterion  is,  I  think,  well  exemplified  in  the 
case  before  us.  For  it  was  con'ceded  that,  if 
the  respondent  had  harnessed  his  horses  and 
driven  to  the  post  office  for  his  employer's 
letters,  then  an  accident  which  had  chanced 
to  befall  him  on  the  road  would  have  been  an 
accident  arising  out  of  and  in  the  course  of 
his  employment,  and  yet  it  is  found  as  one 
of  the  facts  in  this  case  that  it  was  just 
as  much  part  of  the  man*s  employment  to  go 
to  and  fro  on  the  road,  between  his  mistress's 
house  and  the  post  office,  on  his  bicycle  as  it 
would  have  been  to  have  gone  in  the  carriage, 
and  the  carriage  accident  would  have  war- 
ranted a  claim  for  componsation  under  the 
statute  even  although  he  had  visited  the  post 
office  only  once  in  a  way  in  the  carriage  in- 
stead of  going  regularly,  when  he  was  bidden 
to  do  80,  on  his  bicycle. 

"Traces  of  what  I  may  call  the  heresy  in 
this  case  are  to  be  found  in  the  opinions  of 
the  Master  of  the  Kolls  and  of  Lord  Justice 
Buckley  [4S6]  in  the  case  of  Pierce  [1911]  1 
K.  B.  997,  1001,  7  B.  W.  C.  C.  573,  where  the 
Master  of  the  Rolls  said:  *I  think  that  this 
man  was  more  exposed  than  other  people. 
His  employment  exposed  him  to  the  risks  of 
the  streets  practically  all  day  long,  allowing 
only  for  the  intervals  of  going  inside  the 
houses  of  the  people  he  was  visiting.'  And 
in  Lord  Justice  Buckley's  opinion,  where  he 
says:  *In  the  case  before  us  the  man  was  a 
collector  and  canvasser  and  for  the  purposes 
of  his  employment  it  was  his  duty  through- 
out the  day  to  be  continually  passing  from 
place  to  place  through  the  streets.  He  was 
thus  exceptionally  exposed  to  street  acci- 
dents.' Now,  if  in  that  case  the  learned 
Master  of  the  Rolls  and  Lord  Justice  Buckley 
would  have  denied  the  man  compensation  if 
he  had  only  gone  upon  the  streets  on  his 
bicycle  on  rare  occasions  and  not  often,  then 
T  respectfully  dissent  from  that  view,  for  I 
do  not  think  that  the  right  to  compensation 
can  depend  upon  the  number  of  times  upon 
which  a  man  performs  his  duty.  A  risk  may 
be  incidental  to  an  employment  even  thougli 
the  workman  has  to  face  it  only  at  wide 
intervals  of  time.  If  the  Irish  case  which 
was  cited  to  us,  Greene  v.  Shaw  [1912]  2  Ir. 


Rep.  430,  5  B.  W.  C.  C.  471,  and  the  recent 
case  in  the  English  Court  oif  Appeal,  Sheldon 
V.  Needham,  30  Times  L.  Rep.  590,  really 
turned  upon  the  doctrine  that  a  risk  is  not 
incidental  to  a  workman's  employment  when 
it  Is  a  risk  which  any  member  of  the  public 
may  be  called  upon  to  face,  then  1  very  re- 
spectfully dissent,  because  it  appears  to  me 
that  such  a  doctrine  is  antagonistic  to  the 
terms  of  the  statute  which  we  are  here  ad- 
ministering." 

Similar  views  as  to  the  effect  of  the  Act 
are  expressed  in  the  judgments  of  the  ma- 
jority of  the  Court  of  Session  in  White  v. 
Avery  [1910]  S.  Ct.  Sess.  209,  220,  221.  The 
Lord  President  deals  with  the  point  as  fol- 
lows : 

"It  is  common  ground  that  the  accident 
arose  in  the  course  of  the  appellant's  employ- 
ment. The  question  for  our  decision  is 
whether  it  arose  out  of  employment.  Now, 
the  learned  arbitrator  came  to  the  conclusion 
that  it  did  not,  because  the  risk  which  the 
appellant  ran  in  walking  upon  the  slippery 
road  was  not  a  risk  to  which  he  was  ex- 
posed by  the  nature  of  his  occupation,  but 
was  simply  an  ordinary  risk  to  which  every 
pedestrian  was  exposed.  [4S7)  In  my  view 
that  is  an  unsound  statement  of  the  law,  for 
the  risk  on  that  road  at  that  particular  time 
appears  to  me  to  have  been  a  risk  incidental 
to  the  man's  employment.  And  it  was  none 
the  less  a  risk  incidental  to  the  man's  employ- 
ment because  every  pedestrian  on  that  road 
at  that  time  would  hive  required  to  face  it, 
dr  because  the  appellant  was  facing  it  for  the 
first,  and,  it  may  be,  the  only  time." 

The  views  so  expressed  in  the  Scottish 
Courts  appear  to  me  to.  be  in  accordance  with 
the  plain  meaning  of  the  Act.  In  the  English 
Courts,  on  the  other  hand,  the  view  has  been 
taken  that  in  order  to  make  an  employer 
liable  in  such  a  case  the  employment  in  the 
streets  must  be  continuous.  In  Pierce  v.  Provi- 
dent Clothing  etc.  Co.  [1911]  1  K.  B.  997,  099, 
the  claimant  was  a  canvasser  who  used  a  bicy- 
cle in  calling  upon  customers,  and  one  of  the 
reasons  given  for  holding  that  the  accident 
arose  out  of  the  employment  was  that  his  em- 
ployment exposed  him  to  the  risks  of  the 
streets  practically  all  day  long.  The  Master 
of  the  Rolls  says:  "This  work  of  course 
necessarily  involved  spending  a  great  part  of 
the  day  in  the  streets  in  this  triangular 
area;  and  in  the  course  of  his  duties  he  was 
beyond  all  doubt  much  more  exposed  to  the 
risks  of  the  streets  than  ordinary  members 
of  the  public." 

In  Sheldon  v.  Needham,  7  B.  W.  C.  C.  471, 
the  claimant  was  a  charwoman  in  regular 
employment  who  had  been  sent  by  her  em- 
ployer to  post  a  letter  at  the  post-box  about 
100  yards  from  the  house.  She  slipped  on  a 
banana  skin  in  the  street  and  broke  her  1^- 
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It  was  held  that  the  accident  did  not  arise 
out  of  the  employment  on  the  ground  that 
it  was  due  to  a  risk  no  greater  than  is  run  by 
all  members  of  the  public.  The  Master  of  the 
Rolls  in  the  course  of  his  judgment  referred 
to  his  dictum  in  McDonald  v.  The  Steamship 
Banana  [1908]  2  K.  B.  926,  929,  wliere  he 
said:  ^'To  give  an  illustration,  which  possi- 
bly appeals  to  most  of  us,  if  I  send  my  do- 
mestic servant  in  the  evening  with  a  letter  to 
a  friend,  and  he  is  knocked  down  by  a  motor 
omnibus  on  his  way  to  or  from  my  friend's 
house,  I  should  be  liable;"  and  stated  tha^ 
this  was  an  illustration  and  not  intended  to 
lay  down  any  principle  such  as  was  contend- 
«d  for  on  behalf  of  the  claimant,  and  with  the 
eoncnrrence  of  the  other  members  of  the 
Court,  Swinfen  Eady  K  J.,  [488}  and  Pick- 
ford,  L.  J.,  laid  H  down  that  the  claimant 
could  not  recover  on  the  ground  that  there 
was  no  continuous  exposure  to  the  risks  of 
the  streets,  and  that  the  danger  was  no  great- 
er than  that  run  by  all  members  of  the  public. 
The  law  was  laid  down  to  the  same  effect  by 
the  Master  of  the  Kolls  and  Swinfen  Eady, 
L  J.,  in  Slade  v.  Taylor,  8  B.  W.  C.  C.  66,— a 
case  in  which  it  was  held  that  the  claimant 
who  used  a  bicycle  once  a  week  on  his  mas- 
ter's business  was  not  entitled  to  recover,  but 
Phillimore,  Ll  J.,  concurred  only  because,  in 
his  opinion,  the  matter  was  concluded  by 
authority. 

In  the  ease  now  before  your  Lordftliips* 
House  the  Court  of  Appeal  consisted  of  hard 
Cozens-Hardy,  M.  R.,  Phillimore,  L.  J.,  and 
Sargant,  J.  The  Master  of  the  Kolls  and 
Phillimore,  L.  J.,  disallowed  the  appeal  on  the 
ground  of  the  decision  in  Slade  v.  Taylor,  8  B. 
W.  C.  C.  66,  and  also  on  the  ground  that  the 
founty  court  judge's  decision  on  a  question 
of  fact  was  final.  Sargant,  J.,  differed,  and 
held  that  the  appeal  should  be  aftoWed  on  the 
l^oiind  that  rtdiikg  a  bicycle  in  the  streets  4jif 
U>Ddon  once  a  day  on  an  average  involved 
appreciable  extra  danger  as  incidental  to  the 
employment,  while  as  regards  the  second 
ground  given  by  the  majority  of  the  Ccwirt 
for  their  decisions  hfe  said  [1916]  2  K.  B.  1,  7: 
''On  the  second  point,  as  to  whether  it  is  a 
<ltie6t!on  of  fact  for  the  learned  county  court 
judge,  or  a  question  of  law,  or  a  question  of 
wised  fact  and  law,  I  feel  the  greatest  diffi- 
culty. No  doubt  there  is  the  view  df  Lord 
Loreburn  which  has  been  mentioned  by  the 
Master  of  the  Rolls;  but  there  is  also  the 
^«w  of  Lord  Dunedin  in  the  recent  case  of 
Trim  Joint  Dist.  School  Board  v.  Kelly  [1914] 
A.  C.  667,  Ann.  Cas.  1915A  104,  tliat,  where 
All  the  facts  are  undisputed,  the  inferences  to 
^  drawn  are  probably  inferences  of  law,  or, 
i^t  any  rate,  inferences  of  mixed  law  and  fact ; 
ftud  of  the  two  views  the  latter  is  the  one 
which  would  commend  itself  to  me.  However, 
fctving  regard  to  t*ie  view  taken  by  the  other 
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members  of  the  Court,  my  opinion  becomes  of 
no  importance." 

In  my  opinion  both  grounds  for  the  decision 
of  the  Court  of  Appeal  fail.  For  the  reasons 
I  have  already  given  I  am  of  opinion  that 
the  accident  arose  out  of  the  employment, 
being  due  to  a  risk  of  the  streets  which  the 
employment  required  the  claimant  to  face. 
As  regards  the  second  ground,  I  think  tliat 
the  decision  of  the  [489]  county  court  judgt^ 
was  in  no  sense  a  decision  on  a  question  of 
fact.  No  fact  was  In  dispute,  and  the  case 
did  not  depend  on  any  inference  of  fact  to  be 
drawn  from  th4  facts  admitted.  The  only 
question  in  the  case  Was  whether  on  the  ad- 
mitted facts  the  accident  arose  out  of  the 
employment.  This  is  not  a  question  of  fact, 
but  of  law.  The  judgment  of  the  majority  of 
the  Court  of  Appeal  appears  to  me  to  be  er- 
roneous, and  I  agree  with  the  conclusion 
reached  by  Sargant,  J.,  although  for  some- 
what different  reasons.  In  my  opinion  the 
decision  of  the  Courts  below  should  be  re- 
versed, and  judgment  entered  for  the  appel- 
lant with  coMs  h^re  and  below,  and  a  direc- 
tion that  the  amount  of  compensation  If  not 
agreed  should  be  assessed  in  the  county  court. 

Kahl  Losebubn. — My  Lords,  with  the 
greatest  respect,  I  cannot  agree  with  the 
order  appealed  from.  When  a  man  runs  a 
risk  incidental  to  his  employment  and  is 
tliereby  injured,  then  the  injury  flrisea  out  of 
his  employment.  This  is  what  •  happened 
here.  I  can  see  no  other  possible  conclusion 
from  this  evidence. 

There  may  be  and  have  been  cases  in  whieh 
the  risk  which  resulted  in  the  injur}'  would 
not  at  jQrst  sight  appear  to  be  incidental  to 
the  employment  but  apparently  had  no  re- 
lation to  the  employment  and  was  common  to 
all  who  might  be  at  or  near  the  spot  at  the 
time.  Even  then  it  may  be  possible  to  show 
that  the  employment  exposed  a  man  in  a 
special  way  to  that  common  danger  and  so 
to  establish  that  it  was  incidental  to  the  em- 
ployment. SwAi  was  the  lightning  case  and 
the  Zeppelin  bomb  case. 

Some  of  the  learned  judges  seem  to  be  of 
opinion  that  a  risk  is  incidental  to  an  em- 
ployment only  if  it  be  one  that  is  peculiar  to 
the  employment  or  one  which  other  people  do 
not  share.  I  cannot  assent  to  that  view.  It 
would  enormously  restrict  the  language  of  the 
Act.  Many  risks  may  be  incidental  to  an  em- 
ployment which  are  common  to  almost  every 
one,  such,  for  example,  as  the  dangers  of  the 
street,  which  last  is  this  very  case.  It  is  one 
thing  to  say  that  if  an  employment  peculiarly 
exposes  a  man  to  a  risk  that  risk  is  incidental 
to  the  employment.  It  is  quite  a  different 
thing  to  say  that  if  other  people  are  also  ex- 
posed to  the  risk  then  the  risk  is  not  inci- 
dental to  the  employment. 
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[490]  I  should  not  have  thought  it  posai* 
hie  that  the  prooe^a  ol  peryerting  an  Act  of 
Parliament  by  divorcing  judicial  expressions 
from  their  context  and  from  the  subjecta 
materies  could  have  been  carried  so  far  as  it 
has  been  in  some  of  the  arguments  I  have 
heard  on  this  statute. 

I  believe  that  a  conclusion  from  evidence  is 
a  conclusion  of  fact^  But,  of  course,  the 
award  may  be  wrong  in  law,  as,  for  example, 
because  the  Act  has  been  wrongly  interpreted 
or  because  there  is  no  evidence  to  support  the 
conclusion  of  f act.  It  is  an  old  rule  that 
when  there  is  no  evidence  reasonably  to  sup- 
port a  conclusion  of  fact  or  a  verdict  the 
Court  has  jurisdiction  as  on  a  matter  of  law. 
If  there  is  ^onflictitig  evidence,  the  award 
under  this  Act  is  final  on  the  eoncluaion  of 
fact. 

Lqbd  Shaw  of  Dunfebmuns. — My  LordSi 
in  the  present  case  there  has  been. an  award 
tliat  tlie  respondents  are  not  liable  to  pay 
compensation  under  the  Act  oi  Parliament. 
But  there  are  no  statements  nor  findings  of 
fact.  We.  are  not  told  by  any  finding  whether 
the  learned  arbitrator  held  that  there  was 
any  accident,  or  any  injury,  or  whether  what 
occurred,  if  anything,  arose  in  the  course  of 
the  workman's  employment,  or  whether  it 
arose  out  p£  it.  Neither  an  affirmative  nor  a 
negative  on  any  of  these  propositions  is 
iound.  My  doubt  in  such  u  situation,  is 
whether  the  duty  of  a  Court  of  Iiaw  should 
not  be  to  send  the  case  back  to  the  arbitrator, 
so  that  the  Court  may  be  in  possession  of  pre- 
cise findings  in  fact  before  proceeding  to  de- 
termine the  question  of  law,  if  any,  which 
they  raise. 

I  venture  to  think  that  it  is  tbe  duty  of 
the  learned  arbitrator  to  make  suoh.  preoisc 
and  definite  findings;  and  I  understand  that 
your  Lordships  are  all  ol  the  opinion  that 
this  is  the  correct  as  well  as,  plainly,  the 
advantageous  course. 

The  parties,  however,  came  before  the  Court 
of  Appeal  and  before  this  House  asking  ac- 
ceptanee  of  these  propositions  of  fact,  namely, 
that  this  workman  was  sent  by  his  employ- 
ers' orders  out  into  the  traffic  of  the  streets 
if  London,  on  his  masters'  business,  and  in- 
structed to  use  a  bicycle  in  Uie  necessary 
perambulations.  Accident  [491]  and  injury 
were  admitted,  and  it  was  also  admitted  that 
these  occurred  in  the  course  of  the  workman'^ 
employment  just  described.  The  arbitrator 
and  the  Court  of  Appeal,  however,  held  that 
the  accident  did  not  arise  "out  of"  the  em- 
ployment. 

Is  this  correct  in  law?  Upon  that  question, 
my  Lords,  I  do  not  propose  to  add  anything 
to  the  judgment  which  I  delivered  in  this 
House  a  short  time  ago  in  the  case  of  Thom 
[1917]  A.  C.  127,  Ann.  Cas.  1917D  188.  The 
whole  mass  of  authority  was  there  considered 


by  this  House,  including,  I  think,  everyone  of 
the  cases  mentioned  in  the  Court  below,  and 
said  to  have  influenced  the  arbitrator's  mind* 
Unfortunately  Thom  [1917]  A-  C.  127,  Ann. 
Cas.  1917D  188,  was  only  decided  in  1917 — 
later  by  a  year  than  the  pronoumcements  in 
the  present  case.  I  feel  sure  thaty  had  the 
principle  of  Thorn's  Case  [X917]  A.  C.  127, 
Ann.  Cas.  1917b  188,  been  before  the  Courts 
below  the  result  would  have  been. a  finding  ol 
liability. 

"^  For,  my  Lords,  this  case  is  even  much 
.clearer  than  Thorn's  [1917]  A.  C.  127,  Ann. 
Cas.  1917D  188.  In  that  case  I  ventured  to 
say  that  the  statutory  .expression  "arising 
out  of  the  employment"  applied  ''to  the  em- 
ployment aff  snchr-to  its  nature^  its  con- 
ditions, its  obligations,  and  its  incidents.'' 
The  present  case  is  thus,  clearly  covered.  It 
is  so  plain  as  this — that  the  workman  while 
obeying,  an  express  order,  and  tltat  in  the  ex- 
press manner  which  had  been  prescribed  for 
doing  eo,  met  with  his  accident.  That  is  to 
say,  while  performing  the  obligations  of  his 
employment  under, the  eonditiops  of  his  em- 
ployment he  incurred  the  danger  which  his 
employment  made  him  confront.  I  think  that 
it  would  be  to  stultify  the  statute,  or  at  least 
very  largely  to  sterilize  its  benefits,  11  »ucli 
an  accident  were  held  not  to  arise  out  of  the 
employment. 

I  respectfully  agree  with  the  judgment  of 
the  noble  and  learned  Lord  on  the<  woolsack. 

*  ^  '  • 

LoBD  Farke»  ot  WAnwNOTON.-*My  Lords, 
in  my  humble  judgment  this  is  a  plain  case. 
It  requires  no  direct  evidence  to  prove  that 
a  boy  employed  to  ride  a  bicyole  through  Lon- 
don traffic  runs  the  risk  of  injury  by  coliisioo 
with  other  vehicles^  This  risJc  is  inherent  in 
the  nature  of  the  employment,  ori  to  put  it 
in  another  way,  if  a  collision  occiira,  a  eauaal 
relationship  between  the  employment  and  the 
collision  can  be  properly  inferred,  and  in  de- 
fault of  [492]  further  evidence,  in  my  opin- 
ion, ought  to  be  inierred  by  a  judge  of  fact, 
^ost  smployments  have  peculiar  risks  inher- 
ent in  their  nature.  A  person  emploQred  to 
break  stones  runs  the  risk  of  being,  injured 
by  a  fiying  splinter.  A  person  employed  to 
climb  a  ladder  runs  the  risk  ol  injury  from  a 
fall.  In  neither  case  would  positive  evidenco 
be  necessary  to  prove  that  the  injury  by  ac- 
cident arose  out  of  the  employment.  That 
it  did  so  arise  would  be  a  legitimate;  inlerenoe 
from  the  nature  of  the  employment  coupled 
with  the  occurrence  of  thei  accident  causing 
the  injury.  There  may,  of  oourae,  be  risks  so 
general  that  without  further  evidence  .no  such 
inference  would  arieeu  Every  one  is  liabli^ 
to  be  struck  by  lightning,  to  be  frostbitten,  or 
to  be  injured  by  bombs  dropped  Irom  hostile 
aircraft.  In  such  cases  it  may  be  necessary  to 
establish  the  causal  relationship  implied  in 
the  expression  "injury  by  accident  arising  out 
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of  the  employment"  by  positive  evidence,  sucb, 
for  example,  as  proving  that  the  circum- 
stances of  the  mapUfpoMSt  exposed  the  em- 
ployee to  a  greater  risk  than  that  run  by 
persons  not  so  employed^  or  not  so  employed 
under  the  same  condition.  But  these  can 
have,  in  my  opinion,,  no  application  to  the 
accident  with  which  this  appeal  is  concerned. 
The  learned  arbitrator  gave  no  reason  for  his 
deciakm, -l)vt  he  appe«kCB  to  hay«  bcw  inflvi* 
enced  by  tbs  fact  that  in  xiding  a  bicycle 
through  the  London  traiSc  the  boy  ran  no 
greater  risk  of  oollieion  than  any  one  else 
riding  a  bicycle  through  the  same  traffic. 
This,  though  true,  is  nihil  ad  rem.  A  p«?rson 
employed  to .  break  stones  or  climb  a  ladder 
runs  no  greater  risk  than  any  other  person 
who  breaks  stones  or  climbs  a  ladder,  but 
this  is  no  reason  for  holding  that  when  he  is 
injured  by  a  flying  splinter  or  a  fall 
the  injury  by  accident  doeti  not  arise  out 
of  liis  employment.  If  it  were,  the  Aet 
would  in  very  many  cases  be  a  dead  letter. 
In  those  cases  where  it  is  necessary  to  consider 
whether  a  particular  employment  by  its  cir- 
cumstances involves  special  lipibility  to  a  risk 
which  is  in  its  nature  general  the  contrast  is 
between  persons  engaged  in  the  particular 
pfflployment  or  under  the  particular  circum- 
stances and  persons  not  so  employed  or  hot  so 
employed  under  the  same  circumslanccs^  It 
U  not  beimfeti'lhe -injured  woHvmaii  ait<t  otYr- 
era  doing  the  same  thihg  tinder  the  same  eir- 
cumstances  or  the  f^anle  conditions.  When 
once  it  is  manifest  that  what  the  workmail 
is  employed  to  do  involves  a  particular  risk, 
it  almost  necessarily,  follows  that  [493J  all 
vrho  do  what  the  workman  is  employed  to 
do  run  the  same  riak;  but  this  iianiiot,  ift  my 
opinion,  deprive  the  workman  of  his  right  to 
a»mp«Hsatiai  undeK  tiMf  Ae4:i     i     '  < 

In  my  opinion,  therefore,  the  appeal- ought 
to  he  allowed.  I  see  no  diffiettlt^  in  overrul- 
\T\g  'the  deciwion  of  the  arbitrator,  first,  be- 
<ause  he  did  not  draw  from  the  facts  proved 
before  him  the  inference  which,  im  my  opinion, 
he  ou^ht  to  have  drawn,  and,  secondly,  be- 
tause  he  was,  i  think,  under  a  misconception 
of  law. 

My  Lords,  ina^unqehAS/expuressLons  used  kf 
judges  in  deciding  cases  under  the  Act  Itave 
to  often  been  used  19  a  way  their  authors 
never  intended,  I  desire  to  add  a  word  o^ 
caution.  I  am  dealing  only  with  cases  whekre 
the  pftutioiflar  .ritkfi&'ii»V)ly^  11%.  the  ^rticq- 
lar  thing  which  the  workman  is  employed 
to  do.  i  am  not  dealing  with  caMs  where 
i^e  partieuhir  thing  in  which  the  risk  is  in- 
volved is  not  the  particular  thing  which  the 
^vorkman  is  employed  to  do,  b\it  ife  one  which, 
TO  far  as  his  duties  are  co/ricerned,  he  way 
or  may  not  do  at  his  own  choice,  thougli  it  be, 
in  fact,  done  in  furtherance  of  those  duties. 
If,  for  example,  a  person  employed  a^  a  lamp- 
lighter chose,  in  order  to  save  time,  to  ride 
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a  bicycle  between  the  variouji  lampposts  on 
his  round,  and  in  so  doing  met  with  injury 
by  collision,  I  doubt  whether  it  could  be  in- 
ferred without  more  that  the  injury  by  ac- 
cident arose  out  of  his  employment.  The  case 
for  such  an  inference  would,  no  doubt,  be 
strengthened  by  proof  that  this  was  tlie  well- 
known  practice  of  persons  employed  as  lamp- 
lighters, and  must  therefore  .have  been  con- 
templated, by  both  employer  and  employed 
as  a  probable,  or  at  least  possible,  mode  of  the 
employed  fulfilling  his  duties,  just  as  it  is 
both  possible  and  probable  that  factory  hands 
will  walk  pr  go  by  *bu8,  tram,  or  bicycle  to 
the  scene  of  their  labours,  though  no  one 
would  at  present  contemplate  their  arrival 
by  aero[xluue.  With  such  cases,  your  -  Lord- 
ships are  not  now  concerned,  and  I  desire  to 
make  it  clear  that  nothing  I  have  said  has 
any  reference  to  them.  What  I  have  said 
relates  only,  to  a  risk  involved  in  doing  the 
particular  thing  which  a  workman  is  em- 
ployed to  do. 

Lord  Par^ioo^. — My  X^rds,  the  appellant 
M'as  a  plumber's  mate  in  the  employ  of  the 
respondents,  who  had  works  in  Westminster. 
In  the  course  of  his  employment  he  was  di- 
rected to  go  on  a  bicycle  [494]  for  a  distance 
of  a  mile  from  the  premises  of  the  rei^pondeuts 
in  order  to  get  some  plaster.  While  riding 
his  bicycle  in  Sloane  Square  the  appellant's 
left  leg  was  broken  in  a  collision  with  a  mo- 
tor car.  The  only  ^^^i^b^n  for  debate  in  the 
appeal  is  whether  the  accident  from  which 
the-  iiijiiry  resulted  aroae  out  of  tb«  employ- 
ment of'  the  appellant  by  the  respondenU. 
The  county  I  court  judge  found  that  tlie  re- 
apondentfi  were  not  liable..  Thia  decision  is 
not  open  to  review  unless  thetfe^  has  been  error 
in  law.  The  Oourt-of  Appeal  have  by  a  opia* 
jority  upheld  the  award* 

There  ia  no: dispute  as  to  the  material  facta, 
and  no  eyidence-  was  called  on  lieUaU  of  the 
nispondentB  at  the  hearing,  in  the  eouaty 
court.  It  ie  not  questioned  that  the  accident 
arose  in  the  performance;  of.  a. du<^  which  his 
eufloyment  emposed  upon  the  appellant, 
iMunely,  in  the  riding  of  a  bicgrclc  through  the 
streets  of  London.  If  the  teamed  count^yr  cpurt 
judge  has  based  hie  deaision  on  an  inference 
of  fact  idrawn  aidversely  to  the  appellant,  there 
18  no  evidence 'twhieh  in  feason  could  justify 
such  a  finding,  and  theite  ia  error  in  law  on 
which  hifs  deoision  is  op^H  to  review.  In  my 
opiriion  the'  decision  of  the  eoanty  <!so«irt  judgi^ 
is  not  based  on  any  infe]^enae'<of  f^ct  dri^wii 
adversely  to  the  appellant,  but  on  a  construc- 
tion of  the  Act  similar  to  that  which  has  been 
adopted  by  the  majority  of  the  Court  of  Ap- 
peal, but  which,  with  all  respect  to  that 
Court,  appears  to  me  to  be  untenable. 

If  an  accident  has  ariisen  because  of  some* 
thing  which  it  was  the  duty  of  the  appellant 
to  do  in  the  course  of  his  employment,  it  is 
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not  an  answer  to  say  that  the  same  accident 
might  have  happened  to  any  other  member  of 
the  public  who  was  doing  the  same  thing  un- 
der the  same  condition.  I  am  unable  to  agree 
with  the  Master  of  the  Rolls  that  the  accident 
did  not  arise  out  of  the  employment  because 
it  was  something  which  might  happen  to  any 
member  of  the  public  who  was  riding  a  bi- 
cycle in  that  way.  This  test  appears  to  mo 
not  to  be  material.  If  rigorously  applied,  it 
would  tend  to  defeat  the  purpose  of  the  Act, 
since  in  numerous  cases  a  member  of  the  pub- 
lic doing  the  same  thing  under  the  same 
conditions  as  an  injured  workman  might  suf- 
fer injury  in  the  same  manner.  There  is  no 
trace  of  any  such  test  in  the  language  of  the 
Act. 

I  agree  in  the  conclusion  of  Sargant,  J., 
and  do  not  think  it  [495]  necessary  to  repeat 
an  opinion  lately  expressed  in  the  case  of 
Thom  V.  Sinclair' [1917]  A.  C.  127,  Ann.  Cas. 
1917D  188.  In  my  opinion  the  appeal  should 
be  allowed. 

Order  of  the  Court  of  Appeal  reversed  and 
judgment  entered  for  the  appellant;  the 
amount  of  compensation,  if  not  agreed,  to  be 
assessed  in  the  county  court.  The  Tespond- 
ents  to  pay  the  costs  in  the  Courts  below 
and  also  the  costs  of  the  appeal  to  this 
House,  such  last-mentioned  costs  to  be  taxed 
in  the  manner  usual  when  the  appellant  sues 
in  forma  pauperis. 


HOTS. 

Declaring  authoritatively  the  English  rule 
on  a  questicm  as  to  which  there  has  been 
much  conflict  in  the  deoisionB^  the  reported 
case  holds  that  if  an  employee  is  dent  into 
the  street  on  his  employer's  hnriness,  and  is 
tfiere  accidentaHy  injured,  the  accident  is 
one  arising  out  of  and  in  the  course  of  his 
employment  within  the  meaning  ol  a  work- 
men's compensation  act.  It  is  immaterial, 
the  court  declares,  whether  the  use  of  the 
street  is  occasional  or  habitual,  whether  the 
employee  is  on  foot  or  using  a  vehicle,  or 
whether  the  risk*  is  one  to  which  all  persosis 
using  the  btreet  are  exposed.  The  qnestion 
what  is  an  accideikt  arising  out  of  and  in 
the  course  of  an  employment  within  the  pur- 
view of  that  phrase  as  used  in  a  workmen's 
compensation  act  is  reviewed  in  the  notes 
to  Parker  v.  Hambrook,  Ann.  Cas.  1913C  1; 
Plumb  V.  Cobden  Flour  Mills  Co.  Ann.  Cas. 
1914B  405;  and  Parker  v.  Ship  Black  Rock» 
Ann.  Cas.  1916B  1290. 
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Habeas  Corpus  <^  JvHaclietloa  —  Jtids« 
Remote  fvomi  Plaoe  of  Conflaoniest. 

Under  Code  1897,  §  4419,  providing  that 
the  district  courts  and  their  judges  have 
jurisdiction  to  allow  a  writ  of  habeas  corpus 
upon  proper  showing,  and  that  the  writ  may 
be  served  in  any  part  of  the  state,  and  under 
section  4420,  providing  that  application  for 
habeas  corpus  must  1^  made  to  the  judge 
most  convenient  in  point  of  distance  to  the 
applicant,  and  the  more  remote  judge,  if  ap- 
plied to,  may  refuse  the  writ  unless  a  sufli- 
cient  cause  be  stated  in  the  petition  for  not 
making  the  application  to  the  more  conven- 
ient court,  where  one  who  had  been  confined 
to  a  hospital  for  female  inebriates  applied  to 
the  judge  of  a  remote  district  court  for 
habeas  corpus  tQ  secure  her  release,  claiming 
that  she  was  cured,  and  alleging  convenience 
of  witnesses  in  her  application  as  a  reason 
for  not  applying  to  a  judge  nearer  the  place 
of  detention,  such  judge  has  jurisdiction  lui- 
der  the  statutes  to  grant  the  writ. 

[See  Ann.  Cas.  1913D  849.] 

Rickt     to     Belea««    —    Iiapri^oamoitt 
Originally  lUocal, 

In  habeas  corpus  proceedings,  so  far  as  the 
right  to  the  writ  is  concerned,  it  is  imma- 
terial whether  the  applicant  was  originally 
restrained  by  civil  or  criipihal  process,  since 
the  sole  question  to  be  determined  on  hearing 
is  whether  his  restraint  is  now  legal. 

[See  12  R.  0.  L.  tit  Habeas  Corpus, 
p.  1210.] 

Application    for    Writ    •*-    By    Whoat 
Made. 

Habeas  corpus  may  be  applied  for  by  and 
secured  upon  the  application  of  the  person 
confined,  or  the  application  may  be  made  on 
his  behalf  by  another,  or  the  court  itself  may 
issue  the  writ  on  its  own  motion  in  proper 
case. 

[See  12  R.  C.  L.  tit.  BabeaB  Corpus, 
p.  1229.] 

Requisites     of    AprpUoation    -^    ^riiaa 
Faeie  Slaowing  6f  Illegality. 

An  application  for  habeas  corpus  must  at 
least  make  prima  facie  showing  that  the  ap- 
plicant's confinement  is  unlawful. 

Persons  Snbjeet  td  Writ  —  Fnbtitt  Of- 
oers. 

The  fact  that  one  against  whom  habeas 
corpus  issues  is  a  public  officer  does  not  ren- 
der him  immune,  and  hU  official  character 
neither  enlarges  nor  abridges  his  rights. 

Duty  to  Prodnoe  Applicant  in  Conrt. 

By  whatever  authority  the  original  re- 
straint of  an  applicant  for  habeas  corpus  was 
made,  upon  issuance  of  the  writ  the  party 
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Against  whom  it  runs  must  bring  the  appH-  Same. 
cant  before  the  judge  to  explain  and  justify 
the  present  restraint,  since  the  object  of  the 
writ  is  to  give  speedy  and  effective  relief  to 
those  wrongfully  deprived  of  their  liberty,  no 
matter  by  whom  or  under  what  claim. 

HatuYe   of  Habeas   Corpus  Proo^ediiis. 

Proceedings  in  habeas  corpus  are  not  ad- 
versary in  character,  are  not  in  a  technical 
sense  a  suit  between  applicant  and  oflicer, 
whose  responsibility  ceases  when  he  brings 
the  applicant  into  court,  for  the  court  to  pass 
upon  tne  ultimate  question  whether  such  ap- 
plicant is  or  is  not  wrongfully  restrained  'of 
his  liberty. 

Costs  —  In  Habeas  Corpus  Prooeedinl^ 
—  Iilability  of  Public  Officer. 

An  officer  against  whom  a  writ  of  habeas 
corpus  is  sued  out  is  not  liable  for  costs,  nor 
can  he  be  mulcted  in  damages,  even  if  the 
restraint  was  wrongful. 

Habeas  Corpus  — >  Cbautfe  of  Veuuo  — * 

Discretion  of  Court. 

Code  1897,  §  3494,  regulating  the  place  of 
bringing  actions,  provides  that  actions  against 
a  public  officer  for  an  act  done  in  virtue  of 
his  office  must  be  brought  in  the  county  where 
the  cause  or  some  part  thereof  arose.  Section 
3.')04  provides  that,  if  an  action  is  brought 
in  the  wrong  county,  it  may  be  prosecuted  to 
termination,  unless  the  defendant,  before  an- 
swer, demands  change  of  venue  to  the  proper 
county.  Section  4420  provides  that  applica- 
tion for-  ha|)ea8  corpus  must  be  made  to  the 
court  or  judge  most  convenient  in  point  of 
distance  to  uie  applicant,  and  the  most  re- 
mote court  or  judge,  if  applied  to,  may  refuse 
the  writ,  unless  a  sufficient  reason  be  stated 
for  not  making  the  application  to  the  mors 
convenient  judge.  A  patient  confined  in  a 
state  hospital  for  female  inebriates  applied 
for  habeas  eorpus  to  the  judge  of  a  district 
court  for  a  remote  county,  alleging  that  upon 
hearing  in  such  county  she  could  produce  her 
witnesses  most  conveniently.  The  superin- 
tendent of  the  hospital  to  whom  the  writ  is- 
sued applied  for  change  of  venue  to  the  coun- 
ty in  which  the  hospital  was  situated,  alleg- 
ing that  the  entire  detention  by  him  had  been 
in  such  county.  It  is  held  that  denial  of 
such  change  of  venne  was  proper,  since  the 
judge  to  whom  application  was  made,  though 
having  the  right  to  refuse  the  writ,  was  not 
under  obligation  to  do  so;  there  being  in- 
vest*^d  in  him  by  section  4420  a  judicial  dis- 
cretion, in  the  exercise  of  which  an  error  of 
judgment  on  his  part  as  to  the  existence 
of  conditions  militating  against  the  propriety 
of  hearing  the  writ  would  not  deprive  him  of 
his  right  to  do  so. 

Brunkeuaicn  >**»  Coafinomcnt  of  Inebri- 
ate for  Treatment  —  Rigbt  to  Re- 
lease Wben  Cured  —  Judicial  In- 
Jury, 

Where  one  confined  in  a  hospital  for  fe- 
male inebriates  sought  habeas  corpus  ajrainst 
the  superintendent  to  secure  her  release, 
whether  the  court  on  hearing  has  tlie  right 
to  inquire  whether  petitioner  was  cured  is  a 
question  of  law. 

[See  note  at  end  of  this  case  J 
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On  appeal  from  discharge  cm  habeas  eorpus 
of  one  confined  in  a  state  hospital  for  female 
inebriates,  the  court  cannot  review  the  find-, 
ing  of  the  trial  court,  where  there  is  evi- 
dence to  support  it,  that  such  patient  was 
cured;  the  question  being  one  of  fact,  not 
reviewable  on  appeal. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  1,  §  13,  provides  that  the  writ 
of  habeas  corpus  shall  be  issued  when  appli- 
cation is  made  as  required  bv  law.  Code 
Supp.  1907,  §  2310a3  provides  "that  if,  after 
thirty  days  of  treatment  and  detention  as 
an  inebriate  in  an  insane  hospital,  a  patient 
shall  appear  to  be  cured,  and  if  the  physician 
in  charge  and  the  superintendent  of  said  in- 
stitution shall  so  recommend,  the  governor 
shall  parole  such  patient.  Section  2310al2 
provides  that  the  board  of  control  of  state 
mstitutions  may  discharge  any  inebriate  con- 
fined to  the  state  hospital  on  recommenda- 
tion of  the  superintendent,  when  satisfied  that 
such  person  will  receive  no  benefit  from  fur- 
ther hospital  treatment,  and  further  provides 
that  the  term  of  detention  and  treatment  of 
an  inebriate  shall  be  until  the  patient  is 
cured,  not  exceeding  three  years.  Petitioner 
was  committed  as  an  inebriate  by  order  of 
the  court  to  the  state  hospital  for  the  insane, 
to  be  confined  "until  cured,  not  exceeding 
three  years."  She  sought  habeas  corpus 
against  the  superintendent  of  the  institution 
to  secure  her  release,  claiming  that  she  was 
cured.  It  is  held  that  the  court,  on  hearing, 
had  the  right  to  determine  the  issue  of  fact 
whether  she  was  cured,  since,  if  such  was  the 
case,  the  purpose  of  confinement  was  accom- 
plished, and  there  was  no  longer  any  right 
under  the  order  or  statutes  to  confine  her 
longer;  habeas  corpus  being  a  proper  means 
imder  the  constitution,  although  the  remedy 
was  not  given  expressly  by  the  statutes,  to 
secure  her  release,  when  her  right  to  liberty 
arose  upon  the  occurrence  of  a  cure. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Clayton 
county:     Springer,  Judge. 

Action  by  Lucille  Addis,  plaintiff,  against 
C,  F.  Applegate,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  Tlie  facts  are 
stated  in  the  opinion.    Affirmed. 

Qeorge  Cosaon  and  C.  A.  Rohhins  for  appel- 
lant. 
./.  A.  Hunley  for  appellee. 

[152]  Gaynoh,  J.— Division  I.  On  the 
29th  day  of  April,  1911,  the  plaintiff  was 
adjudged  to  be  a  fit  subject  for  detention 
and  [153]  treatment  at  the  Iowa  State  Hospi- 
tal for  Females  at  Mt.  Pleasant,  as  an  ine- 
briate. The  order  for  her  detention  was  made 
by  the  district  court  of  Clayton  county,  and 
provided  that  she  be  committed  to  and  de- 
tained in  said  hospital  until  curedy  not  ex- 
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ceeding  three  years.  It  was  made  to  appear 
at  eaid  hearing  that  she  was  addicted  to  the 
excessive  use  oi  morphine.  Ko  question  is 
made  ahout  the  propriety  or  sufficiency  of 
the  order  of  commitment,  or  the  proceedings 
under  which  the  order  was  made.  Xor  is 
there  any  claim  that  she  was  not  at  that 
time  a  fit  subject  for  detention  in  the  hospi>' 
tal  for  inebriates.  The  order  for  her  deten- 
tion was  issued  to  the  sheriff  of  Clayton 
county,  commanding  him  to  deliver  her,  with- 
out delay,  to  the  superintendent  of  the  Hospi- 
tal for  Inebriates  at  Mt.  Pleasant,  and  this 
was  accordingly  done.  The  defendant  herein, 
C.  F.  Applegate,  was  at  the  time,  and  is  now,, 
the  superintendent  of  the  hospital,  and  he 
received  her  and  took  her  into  his  custody 
under  and  by  virtue  of  such  order,  and  waa 
80  detaining  her  at  the  time  this  action  was 
commenced. 

On  the  18th  day  of  August,  1012,  the 
plaintiff  filed  a  petition  for  writ  of  habeas 
corpus  before  Hon.  VV.  J.  Springer,  one  of 
the  judges  of  the  district  court  in  and  for 
Clayton  county,  this  being  the  county  in 
which  the  judgment  of  commitment  was 
entered,  and  the  one  in  which  she  then  re- 
sided. The  application  for  the  writ  of 
habeas  corpus  states,  and  the  fact  appears 
to  be,  that  she  was  committed  to  the  care  of 
the  defendant  on  the  2d  day  of  May,  1011, 
under  said  order  for  treatment.  It  is  claimed 
that  plaintiff  is  entirely  cured  of  the  morphine 
habit;  that  the  defendant  herein,  the  super- 
intendent of  the  hospital,  knowing  that  she 
is  cured,  refuses  to  restore  her  to  her  liberty 
or  to  discharge  her  from  his  custody,  and 
that,  therefore,  her  further  confinement  and 
custody  in  said  hospital  and  her  further  re- 
straint by  the  defendant  are  illegal.  Plain- 
tiff further  alleges,  in  her  application  for  the 
writ,  as  a  reason  for  not  making  application 
to  the  nearest  court  or  [164]  judge,  that  the 
judge  to  whom  the  application  was  made  was 
most  convenient,  in  that  she  can  procure  tes- 
timony at  the  time  of  hearing  to  much  better 
advantage  and  with  less  expense  than  can  be 
done  in  any  other  country  in  the  state. 
There  are  other  allegations  in  the  applica- 
tion for  the  writ  which  are  not  material  to 
this  controversy,  and  are  not,  therefore,  set 
out. 

Upon  the  filing  of  the  petition  aforesaid, 
Hon.  W.  J.  Springer,  on  the  18th  day  of 
August,  1912,  ordered  that  a  writ  issue  in 
due  form,  as  provided  by  Sec.  4423  of  the 
Code,  commanding  this  defendant  to  bring 
the  plaintiff  before  him  on  the  17th  day  of 
September,  1912,  at  the  hour  of  9  o'clock 
A.  M.,  to  be  dealt  with  according  to  law. 
On  said  date,  the  defendant  herein  appeared 
before  said  judge  and  filed  the  following  mo- 
tion, which  was,  on  the  same  day,  overruled: 

'*Conies  now  the  defendant  in  the  above 
entitled  cause  and  moves  the  court  to  dis- 


miss the  petition  of  plaintiff  filed  herein  and 
to  remand  the  plaintiff  to  the  custody  of  the 
defendant  for  the  following  reasons: 

"1st.  It  appears  by  the  allegations  of  said 
petition  that  the  plaintiff  was,  at  t^^time 
of  the  filing  of  said  petition,  confined  at  the 
State  Hospital  for  Female  Inebriates  at  Mt. 
Pleasant,  in  Henry  county*  Iowa,  and  it  is 
not  shown  that  said  petition  was  presented 
to  the  court  or  judge  most  convenient  to  the 
applicant  from  the  point  of  distance,  as  re- 
quired by  Sec.  4420  of  the  Code;  nor  is  said 
action  brought  in  the  county  where  the  cause 
arose,  as  required  by  Code  Sec.  3494. 

."2d.  For  tiie  reason  that  this  court  has  no 
jurisdiction  to  issue  the  writ  of  habeas  cor- 
pus issued  herein,  because  the  judges  of  the 
district  court  of  the  judicial  district  in  which 
Henry  county  is  situated  werei,  at  the  time 
said  petition  was  filed  and  said  writ  issued, 
most  convenient  to  the  applicant  in  the  point 
of  distance." 

Thereupon  the  defendant  filed  a  motion  for 
a  change  of  venue  from  Clayton  eounty  to 
Henry  county,  supported  by  [155]  the  afh 
davit  of  the  defendant,  in  which  he  states  he 
is  an  actual  resident  of  Henry  county;  su- 
perintendent of  the  Hospital  for  Females  at 
Mt.  Pleasant;  that  his  official  acts  are  per- 
formed in  Henry  eounty;  that  he  was  a  resi- 
dent of  said  county  at  the  time  the  action 
was  commenced;  that  the  only  restraint  of 
the  plaintiff  made  by  him  is  as  superinten- 
dent of  the  hospital,  and  at  said  institution. 
This  motion  being  overruled,  the  defendant 
made  his  return  to  the  writ,  in  which  he 
admits  the  eommitment  and  confinement  of 
the  plaintiff  at  the  times  and  places  alleged 
in  her  application,  and  further  challenges 
the  jurisdiction  of  Judge  Springer  to  issue 
the  writ,  or  to  try,  hear,  or  determine  the 
issues  involved;  alleges  that  there  are  two 
judges  of  the  district  court,  one  residing  in 
Mt.  Pleasant,  where  plaintiff  is  confined,  and 
one  residing  in  Burlington,  both  of  whom  arc 
more  convenient  in  point  of  distance  to  the 
applicant  than  is  Hon.  W.  J.  Springer.  Upon 
the  filing  of  the  said  return,  the  defendant 
asked  that  plaintiff's  petition  be  dismissed; 
that  she  be  remanded  to  his  custody,  to  be 
detained  by  him  in  obedience  to  the  writ  of 
commitment.  Thereupon  the  cause  pro- 
ceeded to  trial  upon  the  issues  joined,  and, 
upon  such  hearing,  the  plaintiff  was  dis- 
charged. From  the  action  of  Judge  Springer 
in  the  premises,  the  defendant  appeals,  and 
assigns  as  error: 

1.  The  court  erred  in  overruling  defendant's 
motion  to  dismiss  and  remand. 

2.  The  court  erred  in  overruling  defend- 
ant's motion  for  a  change  of  venue. 

3.  The  court  erred  in  assuming  the  power 
to  determine  the  question  of  fact  as  to 
whether  or  not  the  plaintiff  is  cured,  when 
this  was  solely  a  question  to  be  determined 
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sgainst  whom  it  runs  must  bring  the  apj^li-  Same. 
cant  before  the  judge  to  explain  and  justify 
Uie  present  restraint,  since  the  object  of  the 
writ  is  to  give  speedy  and  eflfective  relief  to 
those  wrongfully  deprived  of  their  liberty,  no 
matter  by  whom  or  under  what  claim. 

Nature   of  Habeas   Corpus   Proeeedinff. 

Proceedings  in  habeas  corpus  are  not  ad- 
versary in  character,  are  not  in  a  technical 
sense  a  suit  between  applicant  and  officer, 
whose  responsibility  ceases  when  he  brings 
the  applicant  into  court,  for  the  court  to  pass 
upon  the  ultimate  question  whether  such  ap- 
plicant is  or  is  not  wrongfully  restrained  'of 
nis  liberty. 
Costs  —  In  Habeas  Corpus  Prooeedinl^ 

—  IilabiUty  of  Public  Officer. 

An  officer  against  whom  a  writ  of  habeas 
rorpus  is  sued  out  is  not  liable  for  costs,  nor 
can  he  be  mulcted  in  damages,  even  if  the 
restraint  was  wrongful. 

Habeas  Corp«s  -^  Chance  ot  VeB«e  — 
BiscretioB  of  Conrt. 

Code  1897,  §  3494,  regulating  the  place  of 
bringing  actions,  provides  that  actions  against 
a  public  officer  for  an  act  done  in  virtue  of 
his  office  must  be  brought  in  the  county  where 
the  cause*  or  some  part  thereof  arose.  Section 
3.1O4  provides  that,  if  an  action  is  brought 
in  the  wrong  county,  it  may  be  prosecuted  to 
termination,  unless  the  defendant,  before  an- 
swer, demands  ehange  of  venue  to  the  proper 
county.  Section  4420  provides  that  applica- 
tion for-  ha))eas  corpus  must  be  made  to  the 
i-ourt  or  judge  most  convenient  in  point  of 
distance  to  ^e  applicant,  and  the  most  re- 
mote couxt  or  judge,  if  applied  to,  may  refuse 
the  writ,  unless  a  sufficient  reason  be  stated 
for  not  making  the  applleation  to  the  more 
convenient  judge.  A  patient  confined  in  a 
state  hospital  for  female  inebriates  applied 
for  habeas  eorpus  to  the  judge  of  a  district 
court  for  a  remote  county,  alleging  that  upon 
hearing  in  such  county  she  could  produce  her 
witnesses  most  conveniently.  The  superin- 
tendent of  the  hospital  to  whom  the  writ  is- 
sued applied  for  change  of  venue  to  the  coim- 
ty  in  which  the  hospital  was  situated,  alleg- 
ing that  the  entire  detention  by  him  had  been 
in  such  county.  It  is  held  that  denial  of 
such  change  of  venne  was  proper,  since  the 
judge  to  whom  application  was  made,  though 
having  the  right  to  refuse  the  writ,  was  not 
under  obligation  to  do  so;  there  being  in- 
Te»t<»d  in  him  by  section  4420  a  judicial  dis- 
cretion, in  the  exercise  of  which  an  error  of 
judjHuent  on  his  part  as  to  the  existence 
of  conditions  militating  against  the  propriety 
of  hearing  the  writ  would  not  deprive  him  of 
his  right  to  do  so. 

Dmakesjiess  *^  CoBfinenieiit  of  Inebri- 
ate for  Treatment  ~  Rigbt  to  Re- 
leaae  Wbem  Cured  —  Judicial  In- 
fnvj. 

Where  one  confined  in  a  hospital  for  fe- 
male inebriates  sought  habeas  corpus  a<raihst 
the  superintendent  to  secure  her  release, 
whether  the  court  on  hearing  has  the  right 
to  inquire  whether  petitioner  was  cured  is  a 
question  of  law. 

[See  note  at  end  of  this  case.] 
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On  appeal  from  discharge  cm  habeas  corpus 
of  one  confined  in  a  state  hospital  for  female 
inebriates,  the  court  cannot  review  the  find*, 
ing  of  the  trial  court,  where  there  is  evi- 
dence to  support  it,  that  such  patient  was 
cured;  the  question  being  one  of  fact,  not 
reviewable  on  appeal. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  1,  §  13,  provides  that  the  writ 
of  habeas  corpus  shall  be  issued  when  appli- 
cation is  made  as  required  by  law.  Code 
Supp.  1907,  §  2310a3  provides  that  if,  after 
thirty  days  of  treatment  and  detention  as 
an  inebriate  in  an  insane  hospital,  a  patient 
shall  appear  to  be  cured,  and  if  the  physician 
in  charge  and  the  superintendent  of  said  in- 
stitution shall  so  recommend,  the  governor 
shall  parole  such  patient.  Section  2310al2 
provides  that  the  board  of  control  of  state 
institutions  may  discharge  any  inebriate  con- 
fined to  the  state  hospital  on  recommenda- 
tion of  the  superintendent,  when  satisfied  that 
such  person  will  receive  no  benefit  from  fur- 
ther hospital  treatment,  and  further  provides 
that  the  term  of  detention  and  treatment  of 
an  inebriate  shall  be  until  the  patient  is 
cured,  not  exceeding  three  years.  Petitioner 
was  committed  as  an  inebriate  by  order  of 
the  court  to  the  state  hospital  for  the  insane, 
to  be  confined  *'until  cured,  not  exceeding 
three  years.''  She  sought  habeae  corpus 
against  the  superintendent  of  the  institution 
to  secure  her  release,  claiming  that  she  was 
cured.  It  is  held  that  the  court,  on  hearing, 
had  the  right  to  determine  the  issue  of  fact 
whether  she  was  cured,  since,  if  such  was  the 
case,  the  purpose  of  confinement  was  accom- 
plished, and  there  was  no  longer  any  riglit 
under  the  order  or  statutes  to  confine  her 
longer;  habeas  corpus  being  a  proper  means 
under  the  constitution,  although  the  remedy 
was  not  given  expressly  by  the  statutes,  to 
secure  her  release,  when  her  right  to  liberty 
arose  upon  the  occurrence  of  a  cure. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Clayton 
county:     Spbinger,  Judge. 

Action  by  Lucille  Addis,  plaint ifT,  against 
C.  F.  Applegate,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  Tlie  facts  are 
stated  in  the  opinion.    Affirmed. 

George  Cosson  and  C.  A.  Rohhins  for  appel- 
lant. 
J.  A.  Hwiiley  for  appellee. 

[152]  Gaynor,  J.— Division  I.  On  the 
29th  day  of  April,  1911,  the  plaintiff  was 
adjudged  to  be  a  fit  subject  for  detention 
and  [153]  treatment  at  the  Iowa  State  Hospi- 
tal for  Females  at  Mt.  Pleasant,  as  an  ine- 
briate. The  order  for  her  detention  was  made 
by  the  district  court  of  Clayton  county,  and 
provided  that  she  be  committed  to  and  de- 
tained in  said  hospital  until  curedy  not  ex- 
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The  writ  may  be  applied  for  and  secured 
upon  the  application  of  the  person  confined, 
or  the  application  may  be  made  on  his  behalf 
by  another,  or  the  writ  may  be  issued  by  the 
court  on  its  own  motion  in  a  proper  case. 

To  entitle  the  applicant  to  the  writ,  there 
must  be  at  least  a  prima  facie  showing  made 
in  the  application  that  the  detention  or  con- 
finement of  the  applicant  is  unlawful.  With- 
out such  prima  facie  showing  in  the  applica- 
tion itself,  the  writ  ought  to  be  denied.  This 
court,  in  the  case  of  Ware  v.  Sanders,  146 
Iowa  233,  240,  speaking  through  Judge 
Weaver,  said: 

"Both  by  motion  and  in  argument  counsel 
for  the  State  attack  the  jurisdiction  of  this 
court  to  entertain  or  pass  upon  plaintiff's 
petition,  because  the  application  for  the  writ 
was  not  made  to  the  court  or  judge  most  con- 
venient to  the  petitioner,*as  provided  by  Code 
See.  4420.  While  the  section  referred  to  pro- 
vides a  general  rule  directing  the  applica- 
tion to  be  made  to  the  most  convenient  judge, 
it  does  not  expressly  provide  that  such  judge 
has  exclusive  jurisdiction,  nor  does  [159]  it 
command  the  more  remote  judge  to  whom  it 
may  be  presented  to  refuse  the  writ,  but  the 
language  is  that  hie  'may  refuse  the  same.' 
The  phrase  'convenient  in  point  of  distance' 
is  one  of  quite  indefinite  meaning,  and  often 
might  reasonably  be  applied  to  any  one  of 
several  judges  residing  in  different  localities. 
The  statutory  restriction  serves  to  put  the 
judge  upon  his  guard,  and  suggest  inquiry 
into  the  propriety  of  his  entertaining  the  pro- 
ceeding and  the  good  faith  of  the  applicant  in 
coming  to  him,  but  we  think  it  is  not  a 
jurisdictional  question.  If,  as  is  provided  in 
some  states,  the  statute  required  the  matter 
to  be  first  presented  to  a  judge  of  the  county 
or  district  where  the  plaintiff  is  restrained, 
an  objection  to  an  application  first  made  else- 
where would  raise  a  very  different  question; 
for,  in  such  case,  a  territorial  limit  is  clearly 
and  explicitly  defined,  and  no  room  is  left  for 
construction." 

This  language  is  in  point  here.  The  same 
issue  was  tendered  there  as  is  tendered  here, 
and  the  decision  sustained  the  right  of  a 
more  remote  court  or  judge  to  assume  juris- 
diction and  determine  the  controversy  there. 

It  will  be  further  noted  that  the  statute 
says  the  application  must  be  made  to  the 
judge  "most  convenient  in  point  of  distance 
to  the  applicant."  The  convenience  of  the 
applicant  seems  to  be  the  controlling  thought 
of  the  legislature  in  the  selection  of  the  judge. 
There  is  nothing  in  the  statute  indicating 
that  the  legislature  intended  that  the  con- 
venience of  the  party  cliarged  witli  the  illegal 
restraint  should  be  considered.  It  therefore 
oecurs  to  the  mind  that  it  is  not  a  matter 
of  which  he  can  complain  if  the  application 
is  made  to  one,  though  not  convenient  to  him. 


who  is  alleged  to  be  and  claimed  to  be»  con- 
venient  to  the  applicant.    The  question  of  con- 
venience to  the  applicant  is  a  matter  that 
affects  him  alone,  and  if  it  is  inconvenient 
for  him  to  select  a  remoter  judge,  it  is  not 
for  the  other  party  to  make  complaint.    Xo 
right  is  given  defendant  to  select,  nor  is  his 
convenience  provided  for  in  the  statute.  [160] 
There  is  no  doubt  that  this  provision  of  the 
statute  is  advisedly  there,  giving  the  judge 
the  right  to  refuse  to  entertain  the  writ,  if, 
in  his  judgment,  it  ought  to  be  made  to  one- 
more  convenient  to  the  place  where  the  appli- 
cant is  confined.     Cases  may  arise  in  which 
it  would  be  a  great  hardship  to  require  one 
applying  for  a  writ  on  behalf  of  the  one  re- 
strained of  his  liberty  to  make  application 
to  the  judge  nearest  to  the  place  of  confine- 
ment.     For   instance,    in    cases   of    children, 
where  there  is  a  separation  of  parties  and  the 
wife  is  given  the  control  and  custody  of  the 
child  and  has  a  right  to  the  possession  of  it, 
and  the  father  wrongfully  removes  it  to  some 
remote  corner  of  the  state,  and  there  restrains 
it  of  its  liberty,  and  denies  the  wife's  right 
to  the  possession;  if,  under  such  a  supposable 
case,  and  one  that  may  often  arise,  the  wife 
should  apply,  on  behalf  of  the  child,   (or  a 
writ  of  habeas  corpus  to  the  judge  residing 
in    the   county    from    which    the    child   was 
taken,  and  it  should  be  made  to  appear  that 
all  the  witnesses  who  were  material  to  the 
proper   determination   of   the   rights   of   the 
parties  to  the  possession  of  the  child  were 
residing  in  that  county  and  were  most  con- 
venient and  accessible  and  most  easily  pro- 
cured and  with  less  expense  upon  a  hearing 
there,  and  the  judge  should  so  find  and  issue 
the  writ,  could  the  party  against  whom  the 
writ  issues  be  heard  to  say:   "True,  I  have 
wrongfully  taken  the  child  from  the  posses- 
sion of  the  applicant  and  am  wrongfully  re- 
straining him,  but  inasmuch  as  I  have  re- 
moved him  to  a  remote  corner  of  the  state, 
and  hold  him  in  my  possession  there,  and  was 
so  holding  him  at  the  time  this  writ  was 
issued,  the  writ  ought  to  be  quashed  as  ini- 
providently  issued,  because    the    application 
was  not  made  to  a  judge  most  convenient,  in 
point  of  distance,  to  the  place  where  T  was 
then  unlawfully  restraining  the  applicant  of 
his  liberty?"    To  hold  that  would  be  to  say 
that  it  was  the  purpose  and  intention  of  the 
legislature  that  the  convenience  of  the  wrong* 
doer   should  be   considered,   rather  than  the 
convenience   of  the  one   who   is  seeking  the 
[161]    liberty   of  which   he  is  alleged  to  be 
wrongfully  deprived.    The  statute  does  not  so 
provide. 

It  is  true  tliat  in  this  case,  the  applicant 
was  originally  rightfully  in  the  possossion  of 
the  defendant,  and  rightfully  restrained  of 
her  liberty  by  him,  because  her  restraint  was 
secured,  and  authority  to'  restrain  given,  im- 
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der  due  process  of  law.  But  however  right- 
fal  the  origiiMil  restraint  may  be,  however 
right  the  restraint  im  its  inoeptioB  may  have 
beat,  it  may  become  wrongful,  and  the  right 
to  restrain  may  terminate  by  the  happening 
of  subsequent  conditions,  or  by  the  opera- 
tion  of  the  law  itself  upon  the  rights  of  the 
parties,  and  the  question  in  all  these  cases 
is  not  whether  the  original  restraint  was 
rigbiiul,  but  whether  or  not,  at  the  time  of 
filing  the  application  for  the  writ,  the  ap* 
plieant  ia  wrongfully  restrained  of  liberty, 
and  this  must  be  determined  by  the  then 
conditions. 

From  what  has  been  heretofore  said,  it  is 
apparent  to  us  that  Judge  Springer,  who  is* 
sned  the  writ  in  this  case,  had  jurisdiction  to 
issue  the  writ  which  the  defendant  sought, 
by  his  motion,  to  quash,  and  that  there  was 
no  error  in  the  court's  ruling  on  that  point. 
As  bearing  upon  this  quenlion,  see  Broom- 
head  T.  Chisolm,  47  Qa.  3P0.  This  case, 
though  not  exactly  in  point  upon  the  ques- 
tion here  raised,  suggests,  at  least,  the  cor- 
rectness of  our  eonclusion.  See  also  Sim^ 
mons  V.  Georgia  Iron,  etc.  Ck).  117  Oa..  305,  61 
LRJV.  739,  49  S.  E.  780;  Anderson  v.  Culver, 
3  Ont.  Pr.  306. 

The  fact  that  the  defendant  was  a  public 
officer  did  not  render  him  immune  from  in- 
quisition of  this  kind,  and  his  official  char- 
acter neither  enlarged  nor  abridged  his 
rights.  Most  of  the  cases  of  this  character 
that  have  come  l>efore  the  courts  for  determi- 
nation were  cases  in  whiefa  the  party  com- 
plaining was  held  under  pretense  of  official 
anthority,  or  under  some  claimed  legal  right 
to  make  the  restraint.  It  does  not  make  any 
difference  by  what  authority  tlie  original  re- 
straint is  made;  for,  when  the  writ  is  issued, 
it  is  the  duty  of  the  party  [1^}  against 
irhom  the  writ  runs  to  obey  the  same  and 
bring  before  the  judge  the  party  alleged  to 
have  been  itlegally  restrained,  to  explain  and 
justify,  if  he  can,  the  fact  of  restraint  or 
imprisonment.  The  very  purpose  and  object 
of  the  remedy  is  to  give  speedy  and  effective 
relief  to  those  who  are  deprived  otf  their 
liberty  wrongfully,  no  matter  by  whom,  or 
under  what  claim  the  Imprisonment  is  made. 
The  application  Ss  made  originally  for  the  sole 
purpose  of  compelling  the  person  against 
whom  it  runs  to  produce  before  the  court 
or  judge  the  body  of  the  person  claimed  to 
hsTc  been  ill^ally  restrained,  in  order  that 
the  cause  of  his  detention  may  be  inquired 
into.  Where  a  public  officer  is  charged  with 
restraining  one  wrongfully  of  his  liberty,  and 
a  writ  issues,  he  must  produce  before  the 
ftmrt,  in  obedience  to  the  writ,  the  person 
alleged  to  have  been  wrongfully  restrained. 
So  far  as  the  proeeedii^  in  habeas  corpus 
ie  concemed,  his  responsibility  ceases  when  he 
has  done  this.  This  court  then  passes  upon 
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all  questions,  both  of  law  and  fact,  and  de- 
termines the  ultimate  question  whether  the 
person  is  or  is  not  wrongfully  restrained  of 
his  liberty.  -  The  proceeding  is  instituted  and 
carried  on  for  his  benefit.  The  officer  pre- 
sumably is  not  personally  interested  in  the 
outcome.  It  is  not,  in  a  technical  sense,  a 
suit  between  the  applicant  and  the  officer,  and 
the  officer  is  not  liable  for  costs  in  this 
proceeding,  nor  can  he  be  mulcted  in  dam- 
ages, even  though  it  be  made  to  appear  that 
the  restraint  is  wrongful.  The  proceeding 
is  simply  to  fix  the  status  and  rights  of  the 
applicant,  his  right  to  liberty  or  otherwise; 
and  if  it  appears  that  he  was  wrongfully 
restrained,  he  must  be  discharged.  As  stated 
by  Mr.  Justice  Bleckley  in  Perry  v.  McLen- 
don,  62  Qa.  598,  604: 

''The  writ  should  be  issued,  providing  the 
petition  contains  the .  requisite  matter,  is  in 
due  form,  duly  authenticated,  duly  presented^ 
and  does  not  show  on  its  face  that  the  im- 
prisonment, though  complained  of  as  illegel, 
is  in  fact  legal.'' 

[163]  It  would  seem,  therefore,  that  it  is 
the  duty  of  the  court  or  judge  to  whom  the 
application  is  presented,  before  issuing  the 
writ,  to  inspect  the  application  to  see  if  it 
contains  sufficient  averments,  is  in  due  form 
of  law,  and  properly  subscribed.  If  it  does 
not,  he  should  refuse  to  isHue  the  writ.  If 
it  does,  it  is  his  duty  to  grant  it.  In  Sim- 
mons T.  Georgia  Iron,  etc.  Co.  supra,  Justice 
Cobb,  speaking  for  that  court,  said : 

"We  know  ot  no  law  which  authorizes  either 
the  person  against  whom  the  writ  is  prayed, 
or  anyone  else,  to  come  into  court  and  object 
to  the  issuance  of  the  writ.  There  is  no  prece- 
dent for  an  objection  of  this  character.  It 
is  a  matter  to  be  determined  solely  by  the 
judg^.  And,  even  after  the  writ  is  issued,  and 
the  respondent  has  appeared  in  answer  to  it, 
the  sufficiency  of  the  petition  (to  justify  the 
issuance  of  the  writ)  cannot  be  tested  by 
demurrer,  though  it  seems  that  a  motion  may 
be  made  to  quash  the  writ  because  of  insuffi- 
cient averments." 

We  are  aware  of  what  this  court  said  in 
Thompson  v.  Oglesby,  42  la.  598.  In  that 
case,  the  application  was  made  by  one  other 
than  the  person  confined,  and  the  question 
arose  as  to  who  should  be  considered  the  ap- 
plicant in  determining  the  venue,  and  it 
was  there  determined  to  be  the  party  in 
whose  interest  the  application  was  filed,  and 
not  the  person  making  the  formal  application. 
The  question  here  considered  was  not  deter^ 
mined.  It  was  assumed  that  the  writ  was 
wrongfully  issued  if  not  made  by  the  judge 
nearest  to  the  person  in  whose  interest  the 
application  was  made,  and  it  was  assumed 
that  the  evidence  showing  the  legality  of  the 
imprisonment  would  be  at  the  place  where  the 
applicant    was    restrained,    and    the    court 
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assumed  that  this  provision  of  the  statute  as 
to  the  veniie  was  made  in  the  InteFest  of 
the  defendant,  the  party  charged  with  the 
illegal  restraint;  for  in  that  opinion  it  is 
said:  ''If  the  imprisonment  is  legal,  the 
defendant  should  be  allowed  to  show  it  witli 
the  least  possible  trouble  and  expense." 
[164]  It  is  also  said, — and  in  this  there  is 
a  suggestion  that  the  rights  of  the  applicant 
ought  to  be  considered:  "There  is  no  reason 
why  his  imprisonment  should  continue  until 
he  can  he  brought  before  some  remote  court 
or  judge,  wherever  some  person  may  hap« 
pen  to  be  who  desires  to  present  the  petition 
in  his  behalf."  The  court  further  said:  "This 
case  has  been  argued  upon  the  supposition 
that  if  Hannah  M.  Thompson  (mother  of  the 
person  restrained,  and  the  one  who  made 
the  application)  is  not  the  applicant,  within 
the  meaning  of  the  statute,  the  motion  for  a 
cliange  of  venue  shoiild  have  been  granted. 
In  our  consideration  of  the  case  we  shall  pro- 
ceed upon  the  same  supposition."  The  only 
question  involved  in  that  case,  rb  appears 
from  the  statement  of  the  issues,  was  not  the 
jurisdiction  of  the  judge  granting  the  writ 
to  issue  it,  but  the  right  of  the  party  against 
whom  it  was  issued  to  have  the  venue  or  the 
hearing  changed  to  the  county  in  which  the 
party  was  illegally  restrained.  We  do  nob 
think  the  question  here  presented  was  in  that 
case  involved  in  the  issues  considered  or  de- 
termined. It  will  be  noted  that,  at  the  time 
this  action  was  commenced,  chapter  293  of 
the  Acts  of  the  Thirty-fifth  General  Assembly 
was  not  in  force,  and  the  same  rule  applied 
to  public  officers  and  to  the  citizen  alike. 

The  next  contention,  that  the  court  erred  in 
overruling  defendant's  motion  for  a  change  of 
venue  from  Clayton  county  to  Henry  county, 
is  involved  in  what  we  have  said.  This  mo- 
tion was  made  before  the  defendant  had  made 
any  return,  and  was  based  upon  the  following 
affidavit: 

"I,  C.  F.  Applegate,  being  duly  sworn,  on 
oath  state  that  I  am  now,  and  for  more  than 
eight  years  last  past  have  been,  an  actual 
resident  of  Henry  county,  Iowa,  and,  during 
said  time,  hav«  been  superintendent  of  the 
State  Hospital  for  Female  Inebriates  at  Mt. 
Pleasant,  Iowa,  and  all  my  official  acts  are 
and  have  been  performed  in  said  Henry  couni 
ty,  and  [166]  was  a  resident  of  the  said  coun- 
ty at  the  time  of  tlie  commencement  of  this 
action,  and  the  issuance  and  service  of  the 
writ  of  habeas  corpus  herein;  and  my  only 
restraint  of  plaintiflf  has  been  as  superin- 
tendent of  said  hospital;  all  of  which  is  true 
as  I  verily  believe." 

This  affidavit  for  the  change  rests  entirely 
upon  the  thought  that  the  defendant  is  a 
resident  of  Henry  county,  and  is  superintend* 
ent  of  the  State  Hospital  for  Females  at  Mt. 
Pleasant,  in  said  county;  that  he  was  a  resi- 


dent of  the  county  at  the  time  the  writ  was 
sued  out;  and  that  the  only  restraint  of  the 
plaintiff  by  him  was  as  superintendent  of 
the  hospital;  and  proceeds  upon  the  theory 
that  he  is  entitled  to  have  the  venue  changed 
to  the  eounty  of  his  residence.  Ifow  it  is 
apparent  that,  if  the  court  had  jurisdiction 
of  the  subject -matter  and  of  the  parties,  and 
had  a  right  to  issue  the  writ  and  the  right 
to  hear  and  determine  the  question  involved, 
the  fact  that  it  would  be  more  convenient  for 
the  defendant  to  have  the  hearing  in  the 
county  of  his  residence  would  not  be  sufficient 
ground  for  changing  the  venue.  There  is  no 
showing  in  the  application  for  a  change  of 
venue  that  it  would  be  more  convenient  for 
the  applicant  to  have  the  hearing  in  Henry 
county,  but  it  proceeds  upon  the  theory  that 
the  statute  requires  the  venue  to  be  kiid  at 
a  place  nearest,  in  point  of  distance,  to  the 
place  of  confinement,  and  this  the  statute  does 
not  require.  The  judge  to  whom  the  applica- 
tion is  made  is  invested  with  some  discretion. 
Of  course,  it  is  a  legal  discretion,  but  the 
question  as  to  whether  he  will  assume  juris- 
diction or  not,  if  he  be  the  more  remote  judge, 
must  be  determined  by  him  upcm  the  applica- 
tion submitted  and  the  nature  and  character 
of  the  investigation  sought.  It  is'  not  to 
be  assumed  that  he  will  abuse  his  discretion 
in  this  respect  and  assume  jurisdiction  to  the 
detriment  of  the  public  or  to  the  embarrass- 
ment of  the  fair  administration  of  the  crim- 
inal laws  or  of  the  offioera  charged  with  their 
enforcement.  The  mere  fact  that  the  defend- 
ant is  a  nonresident  of  the  [166]  county  in 
which  the  judge  resides,  or  in  which,  the  judge 
is  at  the  time  the  writ  is  issued,  the  mere 
fact  that  there  are  judges  nearer  to  the 
point  where  the  plaintiff  is  restrained  (and 
there  is  no  showing  of  this  fact  in  the  affidavit 
for  a  ehange  of  venue)  than  the  one  issuing 
the  writ,  are  not  in  themselves  grounds  for  a 
change  of  venue. 

The  defendant  relies  on  Sec>  3504  of  the 
Code  of  1897  as  giving  him  the  right  to  the 
change  in  venue  for  which  he  applied.  This 
statute  provides: 

"If  an  action  is  brought  in  a  wrong  county, 
it  may  there  be  prosecuted  to  a  termination, 
unless  the  defencUint,  before  answer,  demands 
a  change  of  place  of  trial  to  the  proper  coun- 
ty, in  which  case  the  court  shall  order  the 
same  at  the  cost  of  the  plaintiff,  and  may 
award  the  defendant  a  reasonable  compensa- 
tion for  his  trouble  and  expense  in  attending 
at  the  wrong  county." 

The  defendant  also  relies  upon  Sec.  3494, 
Code  Sup.  1907,  second  division,  regulating 
the  place  of  bringing  aotions,  in  which  it  is 
provided  that  actions  for  the  following  causes 
must  be  brought  in  the  county  where  the 
cause  or  some  part  thereof  arose:  '*Those 
against  a  public  officer  or  person  specially 
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appointed  to  execute  his  duties,  for  an  act 
done  by  him  in  virtue  or  under  color  of  his 
office."  A  casual  reading  of  the  statute  au- 
thorizing the  issuance  of  the  writ  will  show 
that  these  limitations  do  not  apply.  There  is 
no  question,  under  this  statute,  that  the 
plaintiff  had  a  right  to  apply  to  Jiidg« 
Springer,  of  Clayton  county,  for  the  writ. 
There  is  no  question  that  he  had'  a  right  to 
refuse  the  writ  (though  not  obliged  to  do 
80),  if  it  was  made  to  appear  to  him  that 
there  was  another  judge  more  <H>nvenient  in 
point  of  distance  to  the  applicant.  There 
was  invested  in  him,  by  th«  gtatute>  a  judicial 
discretion  in  the  matter.  An  error  of  judg- 
ment on  his  part  as  to  the  existence  of  con- 
ditions which  ought  to  suggest  to  him  the 
propriety  of  reff using,  even  though  such  con» 
ditions  were  in  the  statute,  would  not  oust 
him  of  [187]  jurisdiction,  or  a  right  to  liear 
and  determine  the  question.  The  legislature, 
in  saying  that  he  had  a  right  to  refuse  the 
writ, — in  saying  that  he  wi«y  refuse  the  writ, 
not  that  he  must  refuse  the  writ, ^-evidently 
were  not  afraid  that  the  judges  of  the  district 
would  abuse  the  discretion  invested  in  them, 
to  the  prejudice  of  the  public  good,  and  we 
thmk  we  ought  not  to  assume  to  entertain 
any  snch  fear.  The  remoter  judge,  having 
jurisdiction  of  habeas  corpus  proceedings,  and 
a  right  to  entertain  inquisitions  of  that  char- 
•rtcr,  may  exercise  that  jurisdiction  upon 
any  showing  which  satisfies  him  that  the  in- 
terests of  justice  would  be  thereby  more 
nearlv  attained.'  There  is  no  limitation  on 
the  right  of  any  judge  of  the  district  court 
of  Iowa  to  issue  a  writ  of  habeas  corpus  on 
proper  application,  nmning  into  any  part  of 
tho  state.  Indeed,  that  right  is  given  him  by 
the  statute,  and  upon  a  proper  showing  for 
a  writ,  a  wrongful  or  unlawful  refusal  to 
^nt  the  writ  subjects  him  to  a  penalty, 
f^ut  the  legislature  says  that  he  must  refuse 
the  writ,  even  though  properly  applied  for, 
if  from  the  showing  of  the  petitioner,  it  is 
apparent  that  the  petitioner  would  not  Ik» 
entitled  to  any  relief,  or  he  mwg  refuse  it, 
nnlefts  a  sufficient  reason  be  stated  in  the 
petition  for  not  making  the  application  to 
t  more  convenient  judge  or  court. 

We  think  the  motion  for  a  change  of  venue 
^8  properly  overruled. 

Division  II.  Upon  this  appeal  tlie  defend- 
ant states  his  last  ground  for  reversal  in  the 
following  language: 

"The  court  erred  in  assuming  the  power  to 
determine  the  question  of  fact,  as  to  whether 
OT  not  the  plaintiff  is  cured,  when  the  matter 
^as  whollv  for  the  determination  of  the 
TOperintendent  of  the  inebriate  department 
of  the  State  Hospital." 

This  question  was  not  involved  in  the  mo- 
tion to  quash  the  writ,  but  appears  only  in 
the  answer  or  return  mad«;  bv  the  defendant, 
and  was  made  in  the  following  language: 


[168]  "The  defendant  further  alleges  thai 
the  plaintiff  is  not'  cured,  and  has  never  been 
found  to  be  cured,  either  by  the  defendant, 
or  by  the  board  of  control." 

Whether  this  allegation  in  the  an»wer  was 
made  for  the  purpose  of  tendering  an  issue 
of  fact  with  the  plaintiff  as  to  whether  she 
was  cured  or  not,  or  whether  it  was  intended 
to  raise  the  legal  question  that  the  court 
had  no  jurisdiction  to  inquire  into  the  fact 
whetlier  she  was  cured  or  not,  does  not  appear. 

Whether  e&e  was  cured  or  not  was  ft  ques- 
tion of  fact.  AVhether  the  court  had  a  right 
to  inquire  into  the  fact  is  a  question  of  law. 
The  question  of  fact  was  determined  adverse- 
ly to  the  appellant  in  the  court  below.  The 
case  is  not  triable  de  novo  here.  If  the  court 
had  a  right  to  consider  and  determine  this 
question,  Its  finding  is  binding  upon  the 
defendant.  There  was  evidence  to  support  the 
finding  of  the  court,  and  we  treat  it  the  same 
as  the  verdict  of  a  jury. 

In  discussing  this  question  as  to  the  right 
of  the  court  to  hear  and  determine  the  ques- 
tion, the  plaintifif  relies  upon  Sec.  231&-al2 
of  the  Supplement  to  the  Code  of  1907,  as  fol- 
lows : 

"The  board  of  control  of  state  institu- 
tions may  discharge  any  person  committed 
to  a  state  hospital  under  the  provisions  of 
this  act  on  the  recommendation  of  the  super- 
intendent when  satisfied  that  such  person  will 
not  receive  substantial  benefit  from  further 
hospital  treatment." 

This  has  no  application  to  the  case  at  bar. 
The  plaintiff  also  relies  on  Sec.  2310-a3, 
which  provides: 

''If  after  thirty  days  of  such  treatment  and 
detention  a  patient  shall  appear  to  be  cured, 
and  if  the  physician  in  charge  and  the  super- 
intendent of  said  institution  shall  so  recom- 
mend, the  governor  shall  parole  said  patient, 
provided  [169]  that  said  patient  shall  pledge 
himself"  as  provided  in  said  section. 

There  is  no  provision  in  this  chapter  for  the 
release  of  one  confined  in  a  state  hospital  for 
inebriates  by  habeas  corpus  proceedings.  Nor 
is  it  necessarv  that  the  statute  sliould  confer 
such  right.  It  is  a  right  guaranteed  by  the 
Constitution,  and  a  right  that  cannot  be 
suspended  or  refused  by  legislation.  See  Sec. 
13,  article  1,  in  Bill  of  Bights,  Iowa  Constitu- 
tion. In  cases  where  parties  are  confined  in 
insane  asylums  in  this  state,  there  is  a  special 
provision  of  the  statute  as  follows: 

''All  persons  confined  as  insane  shall  be 
entitled  to  the  benefit  of  the  writ  of  habeas 
corpus,  and  the  question  of  insanity  shall  be 
decided  at  the  hearing.  If  the  judge  shall 
decide  that  the  p^son  is  insane,  siich  decision 
shall  be  no  bar  to  the  issuing  of  the  writ  a 
second  time,  whenever  it  shall  be  alleged  that 
such  person  has  been  restored  to  reason." 
(Sec.  2306,  Code,  1807.) 
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It  will  be  noticed  that  the  plaintiff  herein 
was  not  ordered  confined  for  any  definite 
time.  The  order  provided  that  she  be  con- 
fined in  the  hospital  until  cured,  not  exceed- 
ing three  years.  Whenever  she  was  cured, 
she  was  entitled  to  be  released.  Any  restraint 
after  she  was  cured  would  be  ti  violation  of 
her  constitutional  right  to  liberty.  These 
statutes  relied  upon  do  not  provide  any  tri* 
bunal  for  determining  whether  a  patient,  con- 
fined in  this  hospital,  ia  cured  or  not.  Sub- 
division a3  of  Sec,  2310  only  provides  for  a 
parole  by  the  governor  in  the  event  she  shall 
appear  to  be  cured,  and  the  superintendent 
and  physician  recommend  her  parole.  There 
is  no  provision  for  any  hearing  upon  the 
question  of  an  absolute  cure,  or  her  right  to 
be  absolutely  discharged,  upon  a  showing  that 
she  is  cured,  and  there  is  apparent  to  us  no 
more  reason  why  a  person  confined  in  an  in- 
sane asylum  [170]  as  insane  should  have  a 
right  to  be  heard  in  a  proceeding  of  this 
kind,  as  to  whether  she  is  cured  or  not  of  her 
insanity,  than  there  is  for  a  hearing  of  the 
same  character  and  kind  where  one  is  confined 
as  an  inebriate.  As  soon  as  cured,  the  pur- 
pose of  confinement  was  accomplished.  No 
longer  was  there  any  right,  under  the  order 
or  under  the  statute  to  confine  her.  When  the 
right  to  confine  expired,  the  right  to  her  lib- 
erty arose.  When  this  was  refused,  her  right 
to  the  writ  to  determine  her  right  to  liberty 
was  the  only  avenue  of  escape. 

Sec.  7,  chapter  80,  of  the  Acts  of  the 
Thirtieth  General  Assembly  provides:  "The 
term  of  detention  and  treatment  shall  be  until 
the  patient  is  cured,  and  not  exceeding  three 
years."  The  provisions  of  this  act  are  in- 
corporated in  the  Supplement  of  the  Code  of 
lfl07  as  Sec.  2310-al2.  The  three-year  limi- 
tation is  a  limitation  upon  the  right  to  hold 
the  patient  whether  cured  or  not.  At  the 
expiration  of  three  years,  whether  the  patient 
be  cured  of  his  malady  or  not,  the  right  to 
hold  him  longer,  under  the  order  of  commit- 
ment, expires.  This  statute  giv^es  a  right, 
under  proper  order,  to  hold  the  patient  until 
cured,  but  whether  cured  or  not,  not  to  ex- 
ceed three  years.  The  only  provision  of  the 
statute  authorizing  the  holding  of  an  in- 
ebriate for  a  full  three  years  is  found  in 
chapter  184  of  the  laws  of  the  Thirty-fifth 
G(^neral  Aflsembly,  which  provides  for  the 
creation  of  a  department  to  be  known  as 
the  custodial  department,  and  Sec.  2  of 
this  act  (Sec.  2310-a34,  Code  Sup.  1013) 
provides : 

"Said  department  shall  be  for  the  confine- 
ment of  all  male  persons  hereinafter  com- 
mitted to  said  hospital  who  have  been  dis- 
charged under  the  provisions  of  Sec.  2310-al2, 
Supplement  of  the  Code,  1907,  all  male  per- 
sons committed  to  said  hospital  who  are 
found  by  the  court  making  the  order  of  com- 

'^ment   to   be  habitual   inebriates  or   drug 


habituatea ;  and  any  person  committed  to  the 
hoapital  who,  in  the  judgment  of  the  board 
of  control  of  state  institutions  acting  upon 
[171]  the  recommendation  of  the  superin- 
tendent, is  believed  to  be  a  menace  to  the 
maintenance  of  the  discipline  of  the  hospital, 
and  providing  that  patients  of  any  depart- 
ment of  the  hospital  who  leave  the  institution 
or  grounds  thereof  without  due  authority 
shall  be  subject  to  transfer  to  said  custodial 
department  upon  the  order  of  the  superintend- 
ent of  the  hospital." 

Sectioii  3  (See.  231(V-a36,  Code  Sup.  1013) 
provides : 

"No  person  confined  in  tke  custodial  de- 
partment shall  be  released  therefrom  until 
he  shall  have  remained  a  full  term  of  three 
years." 

There  is  no  claim  in  this  case  that  the 
plaintiff  herein  should  be  held  under  any  of 
the  provisions  of  ehapter  184  of  the  laws  of 
the  Thirty-Fifth  General  Assembly.  Nor  is 
the  right  to  hold  her  based  upon  any  of  the 
provisions  of  this  chapter. 

Upon  a  full  consideration  of  this  record,  we 
are  inclined  to  the  opinion  that  the  court 
did  not  err  in  discharging  the  plaintiff,  and 
the  cause,  therefore,  should  be  and  is 
Affirmed. 

Weaver  and  Evans,  JJ.,  concur.  Salingefr 
J.,  specially  concurs.  Ladd,  J.,  concurs  in  the 
conclusions  reached  in  the  first  division  of 
the  opinion;  dissents  as  to  the  second  divi- 
sion. Deemer,  C.  J.,  and  Preston,  J.,  dis- 
sent. 

Salinger,  J.  {concurring), — ^The  import- 
ance of  the  questions  decided,  and  a  dissent 
which  has  been  a  progressive  development  by 
means  of  addition  and  eubtTaction^  and  as  to 
which  the  members  of  the  court  have  am- 
stantly  changed  in  attitude,  constrain  me  to 
state  fully  the  ultimate  conclusions  which 
impel  me  to  agree  to  the  decision  of  the  court, 
«and  also  the  reasoning  upon  which  these  con- 
clusions are  reached.  My  ultimate  conclu- 
sions are: 

1.  When  the  officers  d  a  state  asylum  de- 
tain a  patient,  the  tribunals  of  the  county  in 
which  the  asylum  is  situated  [172]  are,  of 
necessity,  the  ones  nearest  the  detained 
patient.  If  the  general  provisions  on  venuo 
that  require  all  actions  to  be  brought  in  tho 
countv  wherein  some  defendant  resides,  or 
in  which  he  does  an  ofiieial  act,  apply  to  an 
application  in  habeas  corpus  made  by  such 
patient,  these  statutes  accomplish  that  all 
such  applications  must  be  made  to  the  tri- 
bunal literally  the  nearest  to  the  applicant. 
Tf  that  be  the  true  construction  of  these  gen- 
eral statutes,  then  Code  Sec.  4420,  which 
provides  that  application  of  habeas  corpus 
''must  be  made  to  the  tribunal  most  con- 
venient to  applicant  in  point  of  distance." 
has  no  effect  whatever.    On  that  construction, 
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the  words  of  this  gta(.ate  compel  application 
to  tbe  trilWDal  ''pkyaically  the  nearest,"  a 
reqairement  already  made  by  Bald  general 
etotutee.  Thereffore,  J  hold  that  Sec.  4420  is 
flpeeial  and  controls  the  general,  and  that  a 
fair  eonetmction  of  all  the  statutes  on  the 
enbject  is  that  while,  ordinarily,  application 
must  be  made  in  the  tribunal  nearest  to  ap- 
plicant, in  habeas  corpus,  subject  to  prc^r 
guards  against  abuse,  the  application  must  be 
entertained  in  a  tribunal  which,  though  not 
physically  the  nearest,  is  found  to  be  the  most 
convenient  in  point  of  distance. 

t.  There  is  no  evidence  in  this  record  that 
the  tribunal  selected  by  this  applicant  is 
not  most  convenient  to  her  in  point  of  dis- 
tance; and,  in  any  event,  the  respondent  may 
not  complain  on  appeal  that  the  applicant 
was  tried  in  a  tribunal  not  most  convenient 
to  her. 

3.  On  the  authority  of  Ware  v.  Sanders, 
146  la.  at  242,  124  N.  W.  1081,  the  point 
of  improper  forum  was  waived  by  producing 
the  applicant. 

4.  Certain  statutes  provide  lor  conditional 
release  on  parole,  upon  compliance  with  statr 
ed  conditions.  I  am  of  opinion  that,  although 
one  of  these  conditions  is  that  a  parole  is  ob- 
tainable only  on  tbe  recommendation  of  the 
fuperintendcnt,  this  does  not  affect  the  jurls^ 
diction  of  the  courts  to  grant  applications 
for  discharge  which  invoke  a  statute  other 
than  the  parole  statutes,  to  wit,  the  one 
which  provides  that  {^7^]  "the  term  of  the 
detention  and  treatment  shall  be  until  the 
patient  is  cnred,  and  not  exceeding  three 
years.'*  A  parole  is  a  conditional  and  experi- 
mental release  before  expiration  of  sewtence. 
But  the  statute  last  referred  to  terminates 
the  sentence  whenever  a  cure  occurs,  though 
that  "be  earlier  than  the  maximum  time,  tt 
follows  that  one  who  invokes  this  statute  is 
not  seeking  a  conditional  release  before  ter- 
mination of  sentence,  but  is  asserting  that 
he  is  illegally  detained  because  detained  after 
his  sentence  has  expired.  Therefore,  the 
parole  statutes  are  not  involved;  for,  though 
the  courts  have  nfo  power  to  grant  a  parole, 
and  its  granting  depends  upon  the  recom- 
mendation of  the  superintendent,  they  do  have 
power  to  discharge  one  who  is  being  im- 
prisoned after  the  expiration  of  his  sentence. 
If,  as  the  minority  claims,  habeas  corpus  will 
not  lie  to  liberate  a  detained  inebriate,  then 
the  amendment  to  the  habeas  corpus  statute 
which  makes  the  requirements  of  the  statute 
amended  mandatory  in  applications  "by  an 
inmate  of  or  one  confined  in  a  state  institu- 
tion" commits  the  absurdity  of  making  man- 
datory regulations  concerning  an  application 
which  cannot  be  entertaihed  at  all. 

Division  I. 

1.  Tlie  respondent  superintendent  detained 
applicant  in  Henry  county  by  official  act  done 


therein.  Tliis  writ  was  issued  by  the  district 
oourt  of  Clayton  county.  If  our  general  stat- 
utes on  venue  control,  the  minority  is  rightly 
of  opinion  that,  initially,  none  other  than  thf 
district  court  for  Henry  county  had  jurisdic- 
tion to  entertain  the  application.  A  statute 
provision  on  venue  requires  that  personal 
actions  shall  be  brought  in  some  county  in 
which  some  defendant  actually  resides;  and 
the  further  provision  that  this  rules,  **ex- 
oept  as  otherwise  provided,"  confesses  that 
the  main  enactment  is  not  exctusive.  (Sec. 
3501,  Code.)  Another  commands  that  ac- 
tions which  complain  of  an  act  done  under 
oolor  of  public  office  must  be  brought  in  the 
county  where  that  act  or  some  part  thereof 
was  done.  (Sec.  3494,  [174]  (3ode  Sup.  1907.) 
When  the  superintendent  of  a  state  hospital 
detains  a  patient  therein,  the  detention  oc- 
curs in  the  county  where  the  superintendent 
resides,  and  constitutes  an  official  act  donie 
therein.  Using  the  word  "distance"  literally, 
the  tribunals  that  sit  in  that  county  are  the 
least  distant  from  a  patient  who  seeks  release 
by  habeas  corpus.  If  ihefte  two  statutes  pro- 
vide that  the  county  wherein  the  superintend- 
ent resides  and  detains  the  applicant  is  t\w 
only  place  wherein  the  application  ean  be 
initiated,  and  physical  nearness  to  the  tri- 
bunal applied  to  is  equivalent  to  'hnost  con- 
venient in  point  of  distance  to  the  appli- 
cant"— if,  therefore,  it  lie  sound  ccmstruction 
that  habeas  corpus  most  be  applied  for  in 
the  county  where  the  superintendent  reside^i 
and  detains  the  applicant,  and  that  this  coun- 
ty is  the  most  convenient  to  applicant  in  point 
of  dietance~*^it  was  a  waste  of  words  to  enact 
Sec.  4480,  which  provides  that  th«  application 
''must  be  made  to  the  court  or  judge  most 
convenient  in  point  of  distance  to  the  appli- 
cant.'^ For,  on  such  construction,  Sees.  3494 
and  3501  accomplish  all  that>  the  words  of 
4420  can.  If>  'literally,  distance  ijs  the  test, 
then  the  nearest  tribunal  is  the  proper  one, 
whether  it  is  or  is  not  convenient.  Tlic 
only  way  in  which  the  words  of  See.  4420 
ean  have  effect  is  to  hold  that  nearest  in  dis- 
tance may  not  be  the  most  convenient  in  point 
of  distance.  Otherwise,  "most  convenient  in 
point  of  distance"  means,  merely,  in  the 
county  wherein  the  superintendent  lives — >a 
needless  statute,  because,  without  it,  that  is 
the  only  county  in  which  application  can  be 
inade.  Again,  the  statute  provision  (See. 
4419,  Code)  that  the  writ  of  habeas  corpus 
'*may  be  served  in  any  part  of  the  state"  is 
useless,  because  there  never  can  be  occasion 
to  make  such  service.  Ko  one  can  be  detained 
unless  someone  is  present  to  detain  him.  If 
the  writ  can  be  applied  for  only  in  a  district 
wherein  the  detained  person  is,  no  writ  need 
ever  be  issued  to  operate  outside  of  that  dis- 
trict. Construction  which  results  in  needless- 
ly disregarding  statutes  in  pari  materia  Is 
not  favored,  of  course,  and  it  is  such  cdn- 
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atruction  [175}  that  the  minority  declares  for. 
It  is  clear  that  all  the  statutes  on  the  sub- 
ject may  have  effect,  and  that  wc  should  not 
he  asked  to  repeal  Sees.  4419  and  4420. 
Rightly  construed,  all  togetlier  provide  that, 
ordinarily,  personal  actions  must  be  brought 
in  the  county  where  the  defendant  resides,  or 
in  which  an  official  act  complained  of  has 
been  done;  recognize  that  ordinarily  the  tri- 
bunals in  such  county  are  the  most  con- 
venient to  which  the  plaintiff  is  entitled,  that 
in  some  instances  these  tribunals,  even  if 
literally  the  least  distant,  are  not  the  most 
i'onvenient  to  applicant  in  point  of  distance, 
and,  therefore,  provide,  with  proper  guard 
against  abuse  of  the  practice,  that  courts  may 
I'utertain  habeas  corpus,  though  other  courtB 
aire  nearer  in  literal  distance,  thougli  the 
respondent. does  not  live  in  the  county  wherein 
application  is  made,  and  though  applicant  be 
not  detained  therein.  This  I  construe  to. be 
the  holding  of  the  majority,  and  agree  to. 

It  is  conceded  that  Ware's  Case,  146  la. 
233,  124  N.  W.  1081,  says  that  which  supports 
tliis  position,  but  it  is  insisted  that  its  "real 
decision"  is  merely  that  the  jurifidictiou  of  the 
Supreme  Court  is  state-wide.  Tlie  case  ex- 
pressly holds  two  things:  (1)  That  as  to  the 
Supreme  Court  or  a  judge  thereof,  the  statute 
requiring  the  application  to  be  made  to  the 
tribunal  most  convenient  to  th«  applicant  has 
no  application,  since  the  original  jurisdiction 
of  the  Supreme  Court  is  state-wide.  (2) 
That,  at  all  events,  this  statute  does  not  ex- 
pressly provide  that  the  most  convenient  tri- 
bunal has  exclusive  jurisdiction,  nor  command 
the  more  remote  judge  to  refuse  the  writ,  be- 
cause the  statute  is  in  tliis  respect  simply 
directory,  and  that,  therefore,  the  writ  may  be 
granted  by  a  tribunal  not  the  one  nearest 
to  the  petitioner. 

In  Hamill  y.  Joseph  Sehlitz  Brewing  Co.  166 
la.  2e6>  143  N.  W.  9d,  145  N.  W.  611,  we 
pass  on  the  effect  of  a  decision  by  us  of  a 
controversy  in  which  it  was  contended:  (1) 
Tliere  is  no  power,  after  the  jury  has -returned 
a >  verdict  and  been  diseharged*  to  give  the  de- 
feated party  a  judgment  effecting  in  result 
what  would  be  equivalent  to  direeting  verdict 
in  his  favor;  and  (2)  under  the  [176]  record, 
a  directed  verdict  was  in  no  event  justified 
in  the  state  of  the  evidence,  even  if  it  had 
l)een  applied  for  before  the  power  to  grant 
it  had  lapsed.  Both  contentions  were  sus- 
tained in  the  decision  which  Hamill's  Case, 
supra,  reviews.  We  hold  that  what  was  sai^ 
on  both  heads  is  binding  law,  and  not  dictum. 
In  other  words,  though  it  was  unnecessary  to 
go  farther^  after  having  held  that  there  was 
no  power  to  direct  a  verdict,  adding  that  the 
evidence  did  not  warrant  such  direction  was 
a  binding  decision,  and  not  a  "mere  dictum 
or  gratuitous  or  irrelevant  expression.  Both 
ou  this  authority  and  in  reason,  the  "real  de- 


cision" in  the  Ware  Cade  wjis  more  than  a 
decision  that  the  Supreme  Court  has  state- 
wide jurisdiction.  It  decides  that  habeas 
corpus  can  be  entertained,  though  applied 
for  in  a  tribunal  not  nearest  to  applicant. 

The  following  is  hornbook  law:  The  test 
is  whether  a  fact  has  been  fully  and  fairly  in- 
vestigated and  tried,  and  actually  determined^ 
or  whether  it  is  inferable  from  the  judgment 
itself  that  it  was  determined.  2  Black,  Judg- 
ments, See.  614,  approved  in  Reynolds  v.  Lyon 
County,  121  la.  733,  742,  743,  96  N.  W.  1096. 
Every  point  which  has  been,  either  expressly 
or  b}'  necessary  implication  in  issuje,  or  which 
must  necessarily  have  been  decided  in  order 
to  support  the  judgment  or  decree,  is  con- 
cluded. Freeman>  Judgment,  Sec.  257.  An 
estoppel  beyond  what  appears  ou  the  fact  of 
a  judgment  applies  to  every  allegation  which, 
having  been  made  on  the  one  aide  and  denied 
on  the  other,  was  at  issue  and  determined 
in  the  course  of  the  proceedings.  Stevens  v. 
Hughes,  31  Pa.  St.  381. 

In  the  W^are  Case,  the  express  challenge  whh 
not  that  the  Supreme  Court  lacked  state-wide 
jurisdiction,  but  that  it  was  not  the  tribunal 
most  convenient  in  point  of  distance  t^  Uh- 
applicant.  That  this  oourt  is  not  contemplat- 
ed by  the  statute  which  requires  the  tribunal 
to  be  the  one  most  convenient  to  the  appli- 
cant in  point  of  distance,  because  the  juris- 
diction of  the  oourt  is  state- wide,  is  one  good 
answer  to  this  challenge.  It.  is  manifestly 
just  as  good  an  answer  that,  [177]  even 
if  the  court  did  not  have  state  wide  juris- 
diction, its  jurisdiotion  waa  not  well  chal- 
lenged because  the  statute-  whidi^  permits 
application  to  be  made  to  the  most  convenient 
tribunal  is,  at  most,  directory.  Not  only  i^ 
the  latter  a  deeision  because  it  is  an  expresi^ 
declaration  upon  an  express  challenge  inter- 
posed, but  it  cau  and  mast  he  inferred  from 
the  judgment  tliat  such  luling  was  made,  and 
of  necessity.  The  cliallenge  was  that  the 
court  lacked  jurisdiction.  Both  by  retaining 
the  application, .  and  in  express  terms,  this 
contention  is  overruled.  This  ruling  is  tho 
ultimate  decision.  For  such  ruling  two  rca 
sous,  equally  cogent  and  relevant,  are 
assigned:  first,  that  the  statute  in  questiuu 
has  no  application;  second,  that  if  it  has,  it 
is  merely  directory.  Both  are  reasons  for 
an  ultimate  decision  rathi'r  than  the  decision 
itself.  Why  tlie  stating  of  one  of  these  rea- 
sons is  more  .the  real  decision  than  the  other 
is  difficult  to  a|»prehond.  If  the  claim  assert- 
ed by  the  minority  be  followed  to  its  bitter 
end,  tlien  the  only  ultimate  decision  ever  pro- 
nounced by  a  court  of  last  resort  is  that  ther<* 
shall  ensue  either  affirmance  or  reversal.  If 
that  be  so,  if  the  reasons,  and  all  or  either  of 
them,  for  affirming  and  reversing  must  be 
treated  as  dictum,  if  the  only  effect  of  our 
decisions  is  their  final  result,  if  tliere  is  no 
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2. 

The  hyper-analysis  used  to  minimize  the 
Ware  Case  is  in*  sharp  contrast  with  the 
plenary  effect  arbitrarily  given  to  case^  relied 
on  by  the  minority.  Whether  the  one  re- 
strained must  present  the  application  to  a 
judgment  in  the  district  of  the  restraint,  or, 
that  being  impossible,  to  the  nearest  judge 
who  will  act,  was  neither  involved  nor  even 
discussed  in  Thompson  v.  Oglesby,  42  la.  698. 
The  sole  question  was  whether  one  [178]  who 
presented  the  application  of  the  person  re- 
strained was  in  such  sense  the  applicant  as 
that  venue  lay  with  the  tribunal  most  con- 
venient to  this  presenter.  The  ease  was 
determined  in  this  court  upon  the  concession 
that,  if  the  presenter  "is  not  the  applicant 
within  the  meaning  of  the  statute,  the  mo- 
tion for  change  of  venue  should  have  been 
granted.**  Upon  this  concession,  the  only 
question  that  could  be  decided  was  whether 
such  presenter  is  such  applicant;  and  all 
that  is  decided  is  that  he  is  not.  Some 
language  to  the  etfect  that  when  it  may  be 
presumed  that  respondent  and  the  person  re- 
strained are  together,  and  so,  that  the  evi- 
dence as  to  the  legality  of  the  restraint 
would  ordinarily  be  in  the  same  place,  then, 
for  the  benefit  of  the  one  restrained,  it 
should  be  allowable  to  show  the  illegal  re- 
straint with  the  least  trouble  and  expense,  is 
pure  dictum,  and  inapplicable  besides.  The 
real  decision  is  farther  made  clear  by  what 
follows  this  dictum,  to  Wit:  That  '''there  Is 
no  reason  why  his  imprisonment  should  cou: 
tinue  until  he  can  be  brought  before  some^ 
remote  court  or  judge,  wherever  some  person 
may  happen  to  he  who  desires  to  present  a 
petition  in  his  hehalf.**  ' 

In  Rivers  v.  Mitchell,  57  Ta.  193,  196,  10 
K.  W.  626,  the  wife  lived  in  OskalooSa,  the 
husband  in  Des  Moines:  The  application 
was  made  to  a  judge  in  Polk  coupty  and  the 
point  was  made  that  there  was  no'  jurisdic- 
tion to  issue  the  writ  because  the  application 
was  not  made  to  the  court  or  judge  most  con- 
venient in  point  of  distance  to  the  applicant. 
It  is  held  that  the  children  vere,  in  a  sense, 
the  applicant,  and  ft  Would  be  presunied  thiat 
they  and  the  father  were  together,  and  upon 
this  point  the  Thompson  Case,  supra,  is 
cited. 

On  suggestion  that  to  do  so  is'  important, 
I  have  carefully  considered  the  case  of  Laird 
V.  Diekorson,  40  la.  66;).  '  It  decides  that  if, 
on  an  attachment  against  a  nonresident,  no 
property  is  found  in  the  county  Wherein  suit 


is*  brought  and  the  venue  is  changed  to  a 
county  wherein  a  le^^y  is  made,  the  levy  is 
valid  from  its  date,  and  it  is  said  that, 
except  as  the  manner  of  its  jurisdiction  i« 
prescribed  by  [179]  statute,  both  by  the  Con- 
stitution and  statute  the  district  court  "hus 
jurisdiction  over  every  cause  hroughi  within 
its  district,**  and  that  "this  idea  of  tlic 
general  and  unlimited  jurisdiction  of  the  dis- 
trict court  is  further  illustrated  by  the  fact 
that  they  are  styled  the  disteict  court  for 
the  stiite,  *  .  with  authority  to  grant 
writs  running  into  any  part  of  the  state. 
.  .  .  It  is  therefore  clear,  .  .  .  that 
the  district  courts  have  general  jurisdiction 
of  all  matters  brought  before  them."  This  is 
not  a  decision  that  the  court  might  not  en- 
as  to  venue,  but  it  does  hold  that  there  is 
jurisdiction  of  a  case  brought  in  the  wrong 
county,  that  there  is  power  to  issue  some 
writs  running  to  any  county  in  the  state, 
and  is  a  strong  implication  that  when  the 
writ  may  thus  run,  it  may  have  important 
blearing  on  whether  venue  has  been  rightly 
laid.  While  not  an  efsract  autliority  for  the 
ruling  opinion,  it  is  none  for  the  dissent, 
and  tends  to  militate  against  rather  than 
to  sustain  it. 

In  re  Jewett,  69  Kan.  880,  77  Pac.  567, 
holds  that,  where  a  Constitution  gives  dis- 
trict courts  such  **juri8diction  as  may  be 
provided  hy  law,**  the  exercise  of  such  juris- 
diction is  limited  to  ^'within  their  respective 
districts,"  and  where  there  is  no  provision 
to  serve  writ  or  process  in  any  county  of  the 
state  except  in  criminal  cases,  there  is  no 
jurisdiction  to  order  the  writ  of  halieas  corpus 
to  run  outside  the  district.  This  is  merely 
a  decision  that  habeas  corpus  cases  are  not 
criminal  cases,  and  the  catu;  says  that  the 
only  question  is  ''whether  a  proceeding  itf 
habeas  corpus  is  in  its  nature  civil  or  crimi- 
nal." In  treating  this  as  applicable,  our 
statute,  whidi  allo^vs  th^  writ  to  be  served 
in  any  county  of  the  state,  is  overlooked. 

In  re  Doll;'  47  \Jrfinn.  518,  50  N.  W.  607,  is 
this:  Under  a  statute  provision  that  the  per- 
son applying  for  the  writ  must  ajjply  to'  a 
court  or  judge  in  the  county  where  he  is  re- 
strained, if  there  be  one  therein  willing  and 
capable  to  act;  that  if  there  are  none  in  that 
county;  application  must  be  made  to  the  neai*- 
est  or  most  accessible  court  or  judge  capable 
and  [180]  willing  to  act;  that  if  the  applica- 
tion be  made  to  one  not  in  the  county  of  the 
restraint,  proof  idTequired  that  there  be  none 
in  that  county  Willing  and  able  to  act,  and 
that  the  more  remote  tribunal  applied  to 
shall  deny  the  application  unless  such  proof 
is  made;  it  Is  held  that  withotit  such  proof 
it  is  ei^ror  to  entertain  the  application  out- 
side of  the  county  of  the  restraint.  This 
rule  is  in  a  general  way  followed  in  Ex  p. 
Ellis,  11  Cal.  222,  226,  and  the  statute  there 
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is  merely  that  writ  may  be  granted  by  cer- 
tain named  judges.  Neither  Kansas,  MInne* 
sota,  nor  California  have  statutes  which  au- 
thorize habeas  corpus  to  be  brought  where 
it  is  most  convenient  in  distance  to  the  ap- 
plicant, or  permitting  the  writ  to  run  into 
any  part  of  the  state. 

College  of  Physicians,  etc.  v.  Guilbert,  100 
la.  213,  69  N.  W.  463,  was  a  proceeding  to 
compel  the  state  board  of  medical  examiners 
to  recognize  a  medical  school  as  being  in 
good  standing.  Writ  of  certiorari  was  re- 
sorted to  to  compel  this  action,  and  obtained 
in  a  county  in  which  the  act  complained  of 
•was  not  done,  and  in  which  the  officers 
charged  with  doing  same  did  not  reside.  The 
case,  therefore,  decided  rightly  that  the  writ 
was  not  warranted.  It  is  not  applicable  here, 
because  there  is  no  .  statute  provision  that 
the  writ  of  certiorari  may  be  obtained  of 
a  tribunal  most  convenient  to  applicant  in 
point  of  distance;  because  there  is  no  statute 
like  Sec.  4419,  under  which  writ  of  certiorari 
may,  like  habeas  corpus,  be  served  in  any 
part  of  the  state;  and  because  the  only  stat- 
ute provision  as  to  certiorari  is  Sec.  4155, 
Code,  that  this  writ  "may  be  granted  by  the 
district  court  or  judge  thereof.'* 

Ex  p.  Clarke,  100  U.  S.  399,  26  U.  S.  (L. 
ed.)  715,  and  Ex.  p.  Virginia,  100  U.  S.  339, 
25  U.  S.  (L.  ed.)  676,  but  hold  that  when  the 
writ  of  habeas  corpus  is  directed  to  an  in* 
ferior  court  by  the  Supreme  Court  ol  the 
United  States,  It  involves  appellate  review, 
and  that  appellate  courts  are  authorized  to 
issue  it  by  exercise  of  either  original  or  ap- 
pellate jurisdiction. 

State  V.  Jluegin,  110  Wis.  180,  85  N.  W. 
1046,  62  L.R.A.  700,  as  to  which  the  minority 
say  that  it  **i8  also  quite  closely  in  [181] 
point,"  holds  that,  for  the  purpose  of  review 
as  to  who  are  adversative  parties, — or  plain- 
tiff and  defendant,  no  matter  how  named, — 
as  to  what  counsel  may  be  paid  by  the  state, 
and  in  settling  what  is  res  judicata^  a  habeas 
corpus  proceeding  is  civil  and  not  criminal. 

Sec.  260,  Code,  cited,  deals  with  the  su- 
perior court,  and  provides  that  ''said  court 
sltall  have  jurisdiction  concurrent  with  the 
district  court  in  all  civil  matters,"  except 
some  excluded  in  terms. 

Barranger  v.  Baum,  103  Ga.  465,  30  S.  E. 
524,  68  Am.  St.  Rep.  113,  says  nothing  about 
habeas  corpus,  except  that  it  is  an  extraordi- 
nary remedy  within  the  purview  of  statutes 
which  prescribe  the  time  for  filing  bill  of 
exceptions  in  suits  which  seek  an  extraordi- 
nary remedy;  and  that  where  an  extradition 
warrant  is  asked,  petitioner  may  show  on 
habeas  corpus  that  he  has  given  bond  in  bail 
trover  for  goods  involved  in  the  criminal 
charge  upon  which  the  warrant  is  demanded. 

Surely  none  of  tliese  make  clear  that  the 
voice  of  autliority  is  against  entertaining 
habeas  corpus  as  was  done  below. 


IL  The  dissent  presents  the  following  argu- 
ments (stated  in  ultimate  effect)  why  the 
statute  should  be  covstraed  to  limit  enter- 
taining the  application  to  the  tribunal  nearest 
to  applicant.  Konghly,  these  arguments  are: 
(1)  Opportunity  for  harassment  of  respond- 
ent by  captiously  selecting  a  tribunal  at  great 
distance,  which,  as  is  claimed,  the  judge  has 
no  power  to  deal  with  because  he  cannot  re- 
fuse the  writ.  (2)  Hardship  or  expense,  or 
both,  to  respondent  and  witnesses.  (3)  There 
is  no  adequate  review,  if  any.  (4)  It  has 
been  the  custom  of  the  Supreme  Court  to  send 
such  application  to  the  tribunal  nearest  to 
applicant. 

As  to  tlie  last,  the  general  statutes  on 
venue  contemplate  that,  unless  special  pro- 
vision be  made,  all  actions,  and,  consequently, 
all  complaints  of  official  action^  must  be 
prosecuted  in  the  tribunal  nearest  to  the  im- 
pleaded  official.  Therefore,  if  a  special  pro- 
vision is  made  that  a  particular  complaint 
shall  be  presented  where  it  ''is  most  conven- 
ient in  point  of  [182]  distance  to  applicant," 
these  words  are  not  repealed  because  the  Su- 
preme Court  has  sent  applications  which 
comply  with  these  words  to  a  district  court 
nearest  to  applicant.  And,  for  all  that  ap- 
pears, the  particular  courts  to  which  such 
transfers  have  been  made  were  not  only  near- 
est to  applicant,  but,  as  well,  "most  conven- 
ient in  distance."  If  sending  such  an  appli- 
cation away  proves  that  the  statute  under 
consideration  has  no  effect,  it  can  be  as  well 
argued  that  the  transfer  repeals  the  law 
which  authorizes  the  Supreme  Court  to  en- 
tertain habeas  corpus. 


As  to  the  claim  that,  in  details  specified, 
such  great  hardships  will  follow  our  con- 
struction as  that  it  should  be  held  that  the 
legislature  meant  nothing  by  the  words  it 
put  into  Sec.  4420,  I  am  of  opinion  that  most 
of  these  hardships  are. fancied;  that  as  much 
hardship  will  result  from  adopting  the  con- 
struotion  favored  •  by  the  minority ;  that  if 
any  burdens  are  created  by  the  view  of  the 
majority,  the  legislature  must  have  foreseen 
them;  and  that  clear  words  in  a  statute 
should  not  be  cancelled  because  their  natural 
effect  is  to  produce  consequences  anticipated 
by  the  body  that  employed  such  words.  T 
think  what  has  just  been  said  is  applicable 
to  mosjb  of  the  arguments  advanced  by  the 
minority,  which  have  not  as  yet  been  referred 
to.    These  are: 

a.  As  to  the  statement  that  the  patient 
will  be  encouraged  to  bring  as  many  appli- 
cations as  he  can  induce  attorneys  to  insti- 
tute, and  he  or  his  friends  may  be  able  to 
finance,  and  this  is  a  method  of  obtaining  a 
release  without  the  burdens  attached  to  re- 
lease or  parole — as  will  be  shown  later,  an 
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application  to  be  discharged  because  cured 
is  not  one  for,  and  if  granted  does  not  ob- 
tain, a  parole.  Hence,  the  construction  of 
the  majority  will  not  enable  one  to  use  an 
application  like  the  one  at  bar  as  a  means 
of  getting  a  parole.  A  patient  may  vex  offi- 
cers by  repeated  applications,  whether  venue 
lies  in  [183]  one  county  or  another.  How- 
ever, the  average  inmate  of  an  asylum  Ib 
hardly  in  position  to  finance  any  such  appli- 
cations. 

b.  The  argument  that  allowing  application 
to  a  tribunal  literally  not  the  nearest  might 
"perhaps**  be  a  burdensome  expense  to  the 
state,  and,  certainly,  upon  respondents  who  are 
not  rich,  is  met  in  part  by  the  minority 
which  makes  such  argument  with  the  state- 
ment that  "attendance  in  the  supposed  case 
is  compulsory.*'  And,  as  will  be  later  pointed 
out,  witnesses  might  have  to  go  a  greater 
distance  to  attend  upon  a  court  in  the  county 
where  the  superintendent  lives  than  if  the 
inquiry  were  held  in  some  other  county. 

c  It  is  claimed  that  under  our  construc- 
tion actions  may  be  brought  in  remote  coun- 
ties though  "there  be  no  shadow  of  excuse*' 
for  proceeding  there;  that,  if  the  plain  words 
of  the  statute  be  given  efTeet,  it  will  be  pos- 
eible  '^for  some  worthless  vagabond  of  a 
father*'  to  call  the  mother  to  defend  her 
rightful  custody  of  their  child  in  tlie  most 
remote  of  counties,  by  his  merely  alleging 
that  he  and  his  witnesses  live  there,  and 
that  it  is  most  convenient  for  him  as  a  place 
of  trial;  that  the  court  or  judge  has  no  dis- 
cretion and  must  entertain  such  application, 
and  is  subject  to  a  penalty  if  he  refuse;  that, 
therefore,  no  review  of  the  right  to  apply 
exists  below,  and  that  there  is  no  adequate 
appellate  review.  X  answer  that,  if  the  con- 
struction of  the  minority  ruled,  these  applica- 
tions would  have  to  be  made  in  the  county 
of  respondent's  residence;  that,  therefore, 
there  could  be  no  review  anywhere  else,  no 
matter  how  much  hardship  the  making  appli- 
cation in  that  one  county  would  create;  that, 
as  will  presently  appear,  trial  in  that  county 
might  be  much  more  burdensome  than  if 
held  in  some  other  county;  and  that  for  the 
rest,  the*  premise  is  faulty,  and  the  deduc- 
tion irrelevant.  There  is  no  law  which  penal- 
izes the  judge  who  rightly  denies  the  writ 
of  habeas  corpus  and  the  minority  itself 
suggests  that  there  may  be  a  transfer  of  the 
application  or  a  quashing  of  the  writ  issued 
— which,  of  course,  presupposes  review.  As 
nill  be  seen  presently,  review  below  is  not 
only  permitted  but  imposed.  So  far  as  re- 
view [184]  on  appeal  is  concerned,  that  is, 
under  well-settled  rules,  far  from  plenary. 
But  it  is  as  full  as  appellate  review  of  the 
kindred  acts  of  denying  or  granting  a  change 
of  venue,  and,  surely,  i^  review  of  an  act 
authorized  by  statute  is  inadequate,  addition- 


al legislation,  rather  than  judicial  amendment 
or  repeal,  is  the  remedy.  The  minority  errs 
in  the  premise  that  the  courts  have  no  power 
of  review,  and  in  the  deduction  that  they 
will  not  refuse  to  entertain  applications 
wrongfully  made  in  a  more  remote  county,— 
that  they  will  hold  a  tribunal  to  be  most  con- 
venient in  point  of  distance  to  applicant  when 
that  is  not  true.  All  this  simply  overlooks 
the  statute  contemplating  a  judicial  inquiry 
into  whether  the  tribunal  selected  is  the  one 
authorized  by  statute,  in  that  it  provides  that 
if  the  one  selected  be  not  the  one  most  con- 
venient in  point  of  distance,  the  application 
shall  not  be  entertained  unless  a  satisfactorv 
showing  be  made  which  excuses  the  selecting 
of  the  less  convenient  court  or  judge.  It  also 
ignores  the  foundation  upon  which  the  ad- 
ministration of  justice  must  rest,  to  wit,  the 
presumption  that  the  judges  of  the  land  will 
not  entertain  applications  where  the  selection 
of  the  tribunal  is  not  warranted  by  statute, 
is  purely  captious,  made  '^^ith  evil  intent,  and 
is  without  "shadow  of  excuse." 

d.  The  statement,  that  "whether  she  was 
cured  or  not  was  not  within  the  knowledge 
of  persons  living  within  Clayton  county;  for 
it  is  conclusively  adjudged  (in  that  county) 
thut  where  they  knew  her  she  was  addicted  to 
the  drug  habit  and  should  be  confined  in  an 
asylum'*  either  means  nothing  whatsoever  or 
else  asserts  that,  if  one  is  an  inhabitant  of  a 
county  wherein  a  patient  is  adjudged  fit  for 
detention,  he  can  never  have  knowledge  that 
the  person  there  committed  has  been  cured. 
This  ignores  that  whatever  was  adjudicated 
in  Clayton  county  binds  equally  the  inhabit- 
ants of  all  the  count iei«.  And  it  makes  the 
impossible  claim  that  the  inhabitants  of  a 
county  wherein  a  patient  is  adjudged  to  go 
to  an  asylum  can  get  no  knowledge  that  the 
person  committed  has  later  been  cured.  In 
the  same  case  is  the  statement  that  "no  one 
but  witnesses  [186]  who  saw  her  after  she 
had  been  taken  to  Mt.  Pleasant  could  give 
any  opinion  ad  to  her  recovery;  so  that  not 
only  the  parties  but  the  witnesses  were  at 
Mt.  Pleasant."  If  one  concede  that  none 
but  witnesses  who  saw  applicant  after  she 
had  been  taken  to  Mt.  Pleasant  could  give  an 
opinion  as  to  her  recovery,  T  know  of  no  law 
which  prohibits  people  who  live  in  Clayton 
county  from  seeing  her  while  in  Mt.  Pleasant. 

e.  A  thought  already  expressed  may  prop- 
erly be  amplified  in  this  connection.  Since 
general  statutes  provide  that  all  applications 
must  be  brought  in  the  coimty  wherein  the 
respondent  lives,  the  legislature  must  have 
foreseen  that  the  special  provision,  that  a 
particular  application  should  be  brought  in 
the  county  most  convenient  in  point  of  dis- 
tance to  the  applicant,  would  probably  be 
understood  to  provide  for  cases  in  which 
courts  might  entertain  the  application  on  the 
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ground  that  it  was  most  convenient  to  appli- 
cant in  point  of  distance,  although  not  the 
nearest  in  distance.  It  must  have  been 
known  that  the  arrangement  of  railroad  serv- 
ice and  the  location  of  witnesses  might  make 
the  tribunal  nearest  in  an  air  line  more  in- 
convenient than  one  not  so  near  in  distance 
physically.  In  foreseeing  this,  is  included 
anticipating  that  applications  might  be  made 
before  tribunals  not  most  convenient  in  point 
of  distance, — that  there  is  opportunity  to 
institute  vexatious  litigation  and  impose 
burdensome  expense,  and  other  hardships. 
When,  therefore,  in  the  knowledge  that  either 
or  all  of  these  might  happen,  the  legislature 
made  this  specific  statute  covering  particular 
cases,  and  additional  to  general  statutes,  con- 
struction should  not  make  this  special  pro- 
vision idle,  nor  deal  with  the  general  stat- 
ute as  though  no  addition  thereto  existed, 
merely  because  there  might  result  under  this 
special  statute  what  the  legislature  must 
have  foreseen  would,  or  might,  follow  its 
enactment. 

f.  If  the  tribunal  applied  to  is  "most  con- 
venient in  point  of  distance  to  the  applicant," 
it  is  not  material,  were  it  true,  that  trying 
the  application  before  such  tribunal  is,  in 
some  regards,  greatly  more  burdensome  than 
would  be  trial  before  [186]  some  other.  If 
obeying  the  statute  creates  avoidable  and  un- 
due hardship,  the  remedy  must  come  from  the 
legislature.  The  judiciary  is  limited  to  in- 
quiry whether  the  tribunal  selected  is  most 
convenient  to  applicant  in  point  of  distance. 
The  vital  question  for  the  court  is  what  pro- 
vision the  legislature  has  made,  not  whether 
it  might  have  made  a  better  one.  But  it  is 
not  true  that  no  hardships  will  follow  on  the 
construction  favored  by  the  minority.  Most 
convenient  to  applicant  involves  (1)  the  dis- 
tance he  must  travel,  (2)  the  convenience  of 
that  travel,  in  the  sense  that  a  court  more 
miles  away  may  be  more  readily  accessible 
than  one  not  so  many  miles  away,  and  (3) 
■ — as  is  strongly  intimated  in  lliompson'a 
Case,  supra — where  applicant's  friends  and 
witnesses  are.  We  take  judicial  notice  that 
courts  and  judges  act  in  county  seats,  and 
that  it  may  be  mucli  more  difficult  to  reach 
the  seat  of  the  county  in  which  some  of  the 
parties  live  than  to  reach  some  other  county 
seat.  The  friends  and  witnesses  of  appli- 
cant may  be  so  located  as  that  some  county 
other  than  the  one  in  which  respondent  lives 
may  be  most  convenient  in  point  of  distance, 
i.  e.,  the  distance  these  must  travel.  If  the 
majority  is  right  in  holding  that  only  those 
who  saw  the  patient  in  the  hospital  can  tes- 
tify as  to  his  recovery,  hardship  would  sure- 
ly result  from  giving  the  tribunals  of  the 
county  wherein  the  hospital  is  exclusive  juris- 
diction in  a  case  where  all  who  had  there 
seen  him,  except  the  respondent  and  his  sub- 


ordinates, always  lived  in  or  had  removed 
to  a  part  of  the  state  remote  from  the  hospi- 
tal. 

If  we  follow  the  elementary  rule  affirmed 
by  the  Ware  Case,  that,  in  determining 
whether  procedure  in  habeas  corpus  is  valid, 
we  should  not  construe  "with  overt^chnical 
nicety,"  and  that  everything  which  is  '*am- 
biguous  or  doubtful  should  be  interpreted 
liberally  to  promote  the  effectiveness  of  the 
proceeding,"  it  is  not  difficult  to  find  tliat 
the  legislature  had  a  substantial  reason  for 
this  exceptional  and  clear  statute.  The  ver>- 
reasons  which  ordinarily  make  it  a  hardship 
to  litigate  in  courts  held  in  counties  in  which 
defendant  does  not  reside  are  reasons  for  let- 
ting the  convenience  of  the  applicant  [187] 
in  habeas  corpus  determine  the  forum.  Tlie 
superintendent  or  physician  is  not  at  home 
in  the  asylum  in  the  ordinary  sense  of  home. 
He  defends  for  the  state,  and  the  state  is 
not  a  stranger  in  ahy  of  its  courts.  If  it  i8 
permissible  to  presume  that  local  sentiment 
may  be  hostile  to  the  state,  then  it  should 
be  arranged  that  all  indictments  be  tried  at 
some  spot,  as  nearly  central  to  all  the  inhab- 
itants of  the  state  as  possible,  where  the 
state  has  no  enemies.  On  the  other  hand,  the 
hospital  town  is  not  the  home  of  the  patient. 
That  patient  may  be  a  child  whose  home, 
friends  and  evidence  are  far  from  the  place 
of  detention.  In  many,  if  not  in  most  cases, 
evidence  and  help  to  establish  the  right  to 
liberty  may,  as  seen,  be  found  in  some  place 
other  than  the  county  In  which  the  institu- 
tion is.  Have  we  the  right  to  annul  the  legis- 
lative will  which  so  plainly  desired  to  give 
the  patient  an  opportunity  to  overcome  a 
handicap — to  permit  him  to  make  his 
struggle  for  freedom  where  he  thought  con- 
ditions the  most  favorable? 

III.  By  a  statute  requiring  applications  in 
habeas  corpus  to  be  made  to  the  tribunal 
most  convenient  to  applicant  in  point  of  dis- 
tance, although  other  statutes  provide  that 
actions,  generally,  must  be  prosecuted  in 
those  that  are  physically  nearest,  and  by  en- 
a<:ting  that  the  tribunal  applied  to  may  re- 
fuse the  writ  unless  applying  to  the  mere 
remote  court  is  w^ell  excused,  the  legislature 
recognizes  that  judicial  inquiry  may  be  neces- 
sary to  determine  whether  application  had 
been  made  to  the  proper  court — whether  the 
tribunals  of  the  county  in  which  respondent 
lived  were  or  were  tiot  the  ones  most  con- 
venient to  applicant  in  the  sense  of  the  stat- 
ute. We  said  in  Ware's  Case,  supra,  that 
"the  phrase  'convenient  in  point  of  distance' 
is  one  of  quit«  indefinite  meaning,  and  often 
might  be  reasonably  be  applied  to  any  one  of 
several  judges  residing  in  different  lecalities." 
It  is  clear,  then,  that  whether  the  tribunal 
applied  to  meets  the  requirements  of  this 
special   statute   is  a  pure   question   of   fact. 
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By  entertaining  the  application,  the  trial 
court  resolved  this  question  of  fact  in  favor 
£188]  of  the  position  that  the  tribunal  select-^ 
ed  was  most  convenient  to  applicant  in  point 
of  distance.  This  being  so,  there  are  two 
reasons,  resting  on  accepted  rules  of  practicei 
for  not  disturbing  this  finding:  (1)  Such 
finding  of  fact,  ordinarily,  concludes  us,  and 
no  evidence  was  put  in  to  support  a  claim 
that  the  court  applied  to  was  not  the  one  so 
most  convenient.  (2)  The  respondent  may 
not  complain  that  the  court  selected  by  appli- 
cant was  not  the  one  so  most  convenient  to 
applicant.  While  the  court  noay  decline  the 
writ  if  proper  excuse  is  not  made  for  bring- 
ing the  application  in  the  more  remote  couii- 
ty,  error  in  retaining  the  application  avails 
only  those  who  are  injured  thereby,  Tliis 
statute  is  for  the  benefit  of  applicant,  and 
does  not  consider  the  convenience  of  respond- 
ent. He  may  not  complain  that  applicant 
went  before  a  Court  leaa  convenient  to  him 
than  he  might  have  sielected.  The. respondent 
is  not  harmed  because  his  adversary  was. 
content  with  leas  than  the  law  gaye. 

rv.  As  the  minotrity  concedes  that  the 
amendment  of  See.  4420  by  Acts  Thirty-fifth 
General  Assembly,  Gh.  293,  does  not  affect 
this  appeal,  there  would  seem  to  be  no  occa- 
sion to  refer  to  this  amsndment.  But  it  is 
so  misoonstraed  as  that,  for  the  benefit  of 
future  litigatiion,  such  .construction  should 
not  go  unchallenged.  And  the  view  taken  oC 
the  effect  of  statute,  amendment  on  decisions 
upon  whieh  the  amendment  does  not  operate 
is  sueh  as  that  approval  by  silence  would 
endorse  an  utter  confusion  of  the  relations 
between  the  legislative  and  jiAdicial  depart- 
ments. The  ames^dment  referred  to  makes 
two  changes:  (1)  compels  the  refusal  of  tiie 
writ  if  application  be.  not  made  to  the  tribu- 
nal most  oonvenicnt  to  applicant  in  point  of 
distanoe.  Before,  such  refusal  was  discretion- 
ary. (2)  On  the  question  whether  a  case 
exists  for  retaining  the  application,  though 
the  tribunal  is  not  thus  most  convenient,  no 
consideration  is  to  be  given  to  the  convene 
ience  or  preference  of  attorneys,  witnesses, 
or  other  persons  interested  in  the  release  of 
applicant.  An  amendment  that  an  applica- 
tion must  be  deseed  unless  good  reason  be 
shown  for  [188]  entertain ija^g  it  in  a  tribunal 
not  most  oonvsndent  to  applicant  in  point 
of  distance,  and  defining  what  is  not  a  sufii-. 
cient  reason  for  entertaining  an  application 
made  to  a  tribunal  not  thus  convenient,  mani- 
festly works  no  change  whatever  in  the  stat- 
ute which,  in  express  terms,  puts  the  venue 
with  the  tribunal  thus  most  convenient.  The 
amendment  is  wholly  confined  to  what  shall 
be  done  if  application  is  made  to  a  tribunal 
not  so  most  convenient.  The  tribunal  which 
w  thus  eonvenSest  remains  tlie  proper  one. 

The  dissent  pfoceede  on  the  assump^on  that 
said  amendment   has   relieved  the  people  of 


the  state  from  various  alleged  oppressions 
possible  under  a  construction  which  allows 
an  inmate  of  a  state  institution  to  bring 
habeas  corpus  where  the  statute  says  he  may. 
It  congratulates  the  legislature  upon  "this 
providential  act" — providential  because  of  the 
fancied  relief  given  superintendents  of  state 
institutions.  Mingled  with  this  felicitation 
upon  what,  as  seen,  the  legislature  has  not 
yet  done,  is  regret  that  the  imagined  reliof 
given  to  such  ofScers  was  not  extended  to  all 
respondents  in  habeas  corpus;  and  thus  the 
dissent  justifies  itself  with  the  Rtatemcnt  that 
ngne  would  have  been  written  liad  the  legis- 
lature done  its  whole  duty.  The  minority 
assumes  that  this  imagined  and  lauded  relief 
was  given  to  cure  in  part  the  evils  arising 
from  the  views  of  the  majority — ^views  not 
announced  when  the  legislature  acted.  Upon 
this  is  based  the  hope  that,  under  the  spur 
of  this  dissent,  the  assembly  will  comxilete 
what  has  not  yet  been  begun.  .    . 

But  just  how  is  this  judicial  pronounce- 
ment justified,  or  proper,  or  relevant,  if  the 
legislature  had  acted  as  the  dissent  asserts! 
If  the  legislature  thought  it  proper  or  neces- 
sary to  amend  .the  statute  under  conside ra- 
tion, that  was  its  right.  Such  amendment 
may  prove  that  an  amendment  was  needed 
to  make  tlie  law  what  the  minority  asserts 
we  should  declare  it  to  be  without  reference 
to  amendments.  But  the  amending  of  a  stat- 
ute is  surely  no  reason  why  the  Supreme 
Court  should  have  done  the  amending,  and 
beaten  the  General  Assembly  in  [190]  a  race 
at  law  making.  If  the  legislature  has  by 
amendment  given  certain  oJ(!icers  an  immu- 
nity, it  must  be  assumed  that  it  needed  the 
act  of  the  legislature  to  create  such  immu-. 
uity;  the  Supreme  Court  is  not  to  create  it. 
In  the  last  analysis,  the  dissent  is  a  criticism 
upon  thc.cQ.iw't  for  the  failure  to  anticipate 
by  decision  what  the  legislature  has  finally 
done  by  enactment.  It  is  hardly  the  accepted 
luiderstanding  of  the  functions  of  courts  of 
last  resort  that  they  are  to  relieve  the  legis- 
lative department  from  making  such  amend- 
ment to  statute  law  as  it  may  develop  is 
needed. 

V.  All  questions  of  whether  this  applica- 
tion was  entertained  in  the  proper  forum 
have,  on  the  authority  of  the  Ware  Case,  146 
la.  at  242,  124  N.  W.  1081,  been  waived  by 
the  fact  that  the  respondent  appeared  to  the 
writ  and  produced  the  patient.  In  that  case 
we  said: 

"In  the  last  cited  case  (Simmons  v.  Geor- 
gia Iron,  etc.  Co.  117  Ga.  305,  43  S.  E.  780. 
61  L.R.A.  739),  where  question  was  raised 
whether  the  particular  judge  issiring  the  writ 
should  have  entertained  the  proceeding,  it 
was  held  that,  as  the  party  against  whom 
the  writ  issued  appeared  and  produced  the 
petitioner  and  pleaded  to  the  petition,  objec- 
tion to  the  propriety  of  the  judge's  artioit 
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should  be  overruled.  The  same  principle  ap- 
pears to  be  affirmed  in  Broomhead  v.  Cbisolm, 
47  Ga.  390;  Church  on  Habeas  Corpus,  Sec. 
15G;  In  re  Ross,  3  Ont.  Pr.  301.  In  the 
Broomhead  Case  the  court,  responding  to  an 
objection  to  the  jurisdiction,  said  that  what- 
ever might  have  been  the  decision  had  the  re- 
spondent declined  to  produce  the  prisoner,  it 
was  unnecessary  to  consider,  for,  liaving 
brought  him  before  the  judge  in  obedience  to 
the  writ,  we  are  not  disposed  to  scan  too 
critically  the  mode  in  which  he  got  there, 
but  hold  that  being  there,  the  judge  had  au- 
thority to  pass  such  order  as  the  nature  of 
the  case  demanded/  " 

Division  II. 

As  the  result  of  a  laborious  analysis  of 
numerous  statutes,  the  minority  finds  that 
female  inebriates  are  received  [191]  at  either 
of  the  hospitals  for  the  insane,  while  male 
inebriates  are  received  in  the  institution  at 
Knoxville  alone;  that  the  statute  which  al- 
lows release  before  expiration  of  term  applies 
to  the  institution  of  Knoxville  only,  and  de- 
clares upon  these  findings  that  it  was  a  mis- 
take to  commit  the  applicant  for  a  term 
which  could  be  shortened  or  suspended,  and 
that  the  sentence  erroneously  imposed  on  her 
should  be  treated  as  a  definite  sentence  for 
not  less  than  one  nor  more  than  three  years, 
a  sentence  authorized  by  a  statute  under 
which  she  was  not  committed.  If  what  the 
minority  says  is  to  have  any  effect,  it  is  its 
ultimate  conclusion:  (1)  That  the  legisla- 
ture intended  to  make  it  possible  for  a  woman 
to  be  detained  after  she  was  cured,  while 
the  term  imposed  upon  the  male  could  at 
least  be  suspended  by  parole  upon  the  mere 
belief  that  he  appeared  to  be  cured.  (2) 
That  while,  where  a  statute  is  not  applicable 
to  women,  they  may  not  use  its  provision  to 
gain  freedom,  such  statute  is,  however,  ef- 
fective to  put  them  into  and  keep  them  in  de- 
tention. 

It  is  the  fact,  and  at  one  stage  of  its  evolu- 
tion the  dissent  admitted,  that  no  question 
is  made  as  to  the  propriety  of  the  commitment. 
Under  it  the  superintendent  took  and  keeps 
applicant.  Surely,  one  who  is  imprisoned 
may  invoke  the  law  under  which  the  deten- 
tion is  justified,  in  testing  the  legality  of 
his  detention.  See  Jones  v.  McClaughry,  169^ 
la.  281,  151  N.  W.  210.  If  this  be  not  per- 
mitted, and  if  the  sentence  is  not  warranted 
by  the  statute  under  which  it  is  ordered  and 
is  being  executed,  then  the  writ  must  be  sus- 
tained without  consideration  of  who  can  dis- 
charge a  patient  rightly  committed;  because, 
of  course,  habeas  corpus  lies  to  liberate  one 
who  is  detained  under  a  law  which  does  not 
apply  to  him — upon  a  commitment  which  has 
no  law  to  rest  upon.    But  because  a  distinc- 


tion aa  to  who  may  be  panled  is  utterly 
arbitrary  if  based  upon  differanee  in  sex, 
I  am  firmly  persuaded  that  the  legislature 
did  not  intend  to  make  such  distinetion.  Oae- 
cannot  conceive  why  a  woman,  and  not  a 
man,  should  be  detained  for  a  fixed  term, 
without  provision  for  liberation  if  sooner 
cured.  To  construe  the  law  [192J  thus  is 
to  disregard  the  elementary  rule  declared  in 
Ware's  Case,  supra,  that  in  dealing  with 
habeas  corpus,  or  other  remedies  in  aid  of 
liberty,  the  construction  should  not  exhibit 
"overtedniical  nicety,"  but  should  be  one 
that  is  "liberal  and  calculated  to  promote  the 
effectiveness  of  the  proceeding." 

11.  The  statute  under  whieh  the  application 
at  bar  is  made  provides  that  ''the  term  of 
detention  and  treatment  shall  be  until  cured, 
not  exceeding  three  years;"  other  statutes, 
that  there  may  be  conditional  release  upon 
the  recommendation  of  certain  hospital  offi- 
cers, and  before  it  has  been  determined  there 
has  been  a  cure,  if  (1)  there  is  apparent  cure, 
or  (2)  if  these  officers  believe  there  has  been 
a  cure.  The  dissent  points  out,  rightly,  that 
habeas  corpus  will  not  lie  unless  the  appli- 
cant be  entitled  to  unconditional  and  absolute 
release,  a  release  without  any  of  th«  safe- 
guards thrown  about  the  granting  of  parole: 
It  is  urged  there  should  be  no  unconditional 
release  because  it  can  never  be  known  except 
by  long  continued  conduct  that  there  luis 
been  a  cure;  that  no  release  by  the  court  is 
in  anv  view  warranted  unless  the  conditions 
are  exaeti^d  for  which  the  parole  statute  pro- 
vides; that  if,  on  applieatiOA  for  absolute 
discharge,  the  court  w^uld  find  no  more  than 
an  apparent  eute,  a  complieatioti  would  ari^e 
on  whether,  upon  such  finding,  the  hospital 
officers  must  give  a  parole.  The  question  is 
asked  whether  it  ie  possible  there  can  be 
full  release  in  one  ease  and  oonditional  in 
another.  It  is  said  the  difference  between 
actual  cure,  apparent  cure,  and  cases  where- 
in the  superintendent  believes  there  is  a  cure 
is  too  refined  for  distinction,  and  argued  that, 
if  the  court  had  any  jurisdiction  to  release, 
all  applications  for  release  are  for  the  court, 
and  that  this  destrovs  the  eonditionnl  release 
provided  upon  recommendafion  by  the  hospi- 
tal officers.  The  ultimate  argument  made,  in 
terms,  is  that  the  contrary  ia  true;  that 
there  can  be  no  release  by  the  court,  and  the 
hospital  officers  alone  can  act  'either  upon  ap* 
parent  or  actual  cure. 

I  shall  attempt  to  show  presently  that  all 
this  rests  upon  the  misconception  that  one 
who  applies  for  liberation  because  [198]  de- 
tained after  cure  has  ended  his  sentence  is  ap- 
plying for  a  parole.  For  present  purposes,  it 
suffices  to  say  that,  if  the  courts  have  no 
power  to  determine  on  habeas  corpus  whether 
an  inebriate  is  being  unlawfully  detained  at 
the   state  hospital,   it  will   have  to  be 
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plained  what  the  legialature  mesant  by  Ch. 
293,  Thirty-fiith  General  Assembly,  w^iereio 
it  amended  the  habeas  corpus  statute  by  mak- 
ing the  provisions  of  that  statute  mandatory 
in  all  cases  where  ''the  applicant  is  an  in- 
mate of  or  confined  in  a  state  institution.*' 


113,  left  eoL),  it  follows  that,  unless  .some 
statutes  has  made  an  exception,  the  district 
court  has  power  to  discharge  one  who  is  il- 
legally detained  in  a  state  institution.  And 
1^  the  officers  of  such  institutions  have  no 
inherent  power   to   make  judicial   investiga- 


The  amendment  makes  no  exception,  and  sure-   •  tions^  and  to  release  patients  as  their  result, 


1y  one  committed  as  an  inebriate  is  ''an  in- 
mate of  or  confined  in  a  state  institution.*' 
If  habeas  corpus  may,  under  no  oirc«m- 
stanoesy  be  resorted  to  by  an  inebriate  thus 
confined,  what  occasion  was  there  for  a  pro- 
vision that  as  to  him  the  requirements  oC 
the  statute  on  applications  lor  habeas  corpus 
must  be  followed? 

2. 

The  statute  under  which  applicant  was 
committed  enacts  that  the  "term  of  detention 
and  treatment  shall  be  until  cured,  not  ex- 
ceeding three  years."  Self-evidently,  this 
contemplates  that  rightful  detention  is  at  an 
end  whenever  the  patient  is  "cured."  The 
gravamen  of  the  application  here  is  deten- 
tion after  cure.  Other  statutes  provide  for 
release  tA  patients  "whom  the  superintendent 
believes  to  be  cured,"  or  so  much  improved 
as  to  make  their  release  on  trial  advisable  j 
and  so  if  "after  thirty  days'  treatment  and 
det(*ntion  a  patient  shall  appear  to  be  cured." 
XotwithBtanding-  the  assertion  of  the  dissent 
that  the  legislature  makes  no  perceivable  dis- 
tinction between  a  cure  and  an  apparent  cure, 
and  that  whim  the  superintendent  believes 
there  is  an  apparent  cure  this  is  in  his  mind 
equivalent  to  actual  cure,  it  is  perfectly 
manifest  that  the  legislature  has  made  a 
clearly  expressed  distinction  between  casen 
of  actual  cure  a»d  those  where  the  superin- 
tendent believea  a  care  exists,  or  where  the 
patient  "shall  appear  to:b6  cured."  The  very 
words  used  in  the  statutes  [194]  prove  that 
such  distinction  is  made^  more  clearly  than 
any  argument  can. 

Under  the  Ck>n8titution,  and  See.  225  of  the 
Code,  the  district  court  has  "general,  original 
and  exclusive  jurisdiction  of  all  actions^  pro- 
ceedings and  remedies,  except  in  eases  where 
rancurrent  or  exclusi^  jurisdiction  is  o&n- 
ferrtd  upon  some  other  tribunal."  Whether, 
under  this,  it  was  necessary  to  give  the  dis- 
trict oourt  jurisdiction  in  habeas  corpuH 
needs  no  eonstderation  because  it  is  elsewhexic 
expressly  given  such  jurisdiction;  and  the 
grant  is  exclusive,  except  that  the  Supreme 
Court,  its  judges,  and  those  of  superior  courts 
are  also  given  such  jurisdiction*  As  habeas 
corpus  can  be  entertained  by  the  district 
court,  and  as  it  is  the  proper  remedy  for 
one  who  is  illegally  imprisoned  with  or  with- 
out form  of  law  (SouUiem  Bxp.  Co.  v. 
Lynch,  65  Oa.  240,  2i5;  Barranger's  Case, 
103  la.  465,  80  S.  E.  527,  68  Am.  St.  Bdp. 


it  follows,  also,  tliat  as  to  such  officers  the 
power  to  release  a  patient  is  exclusively  in 
the  district  court,  unless  some  statute  has 
given  these  officers  either  exclusive  or  con- 
current authority.  That  certain  statutes 
hereafter  discussed  give  such  powers  in  some 
cases  is  true,  and  it  may  be  assumed  that,  in 
so  far  as  power  is  conferred  at  all,  it  is 
exclusive.  But  as  the  court  has  .  power  to 
ace  in  the  particular  case  at  bar  unless  same 
has  been  exclusively  conferred  upon  officers 
of  state  hospitals,  the  exact  question  is 
whether  this  has  been  done.  Now  while  the 
statute  says  that  the  term  shall  end  when 
the  patient  is  cured^  it  does  not  say  who  shall 
determine  whether  a  cure  has  occurred  before 
the  maximum  time  of  the  commitment  ha» 
expired.  Such  silence  authorizes  the  district 
court  to  make  such  inquiry  and  no  silence 
can  authorize  said  ministerial  officers  to  make 
it.  This  particular  statute,  then,  gives  the 
court  power  to  act,  and  no  [195]  power  to 
said  officers.  If  the  court  does  not  possess 
this  power,  it  must,  as  said,  be  due  to  the 
fact  that  other  statute  provisions  deprive  it 
of  that  power.  In  varied  ways,  the  minority 
insists  that  the  so-called  parole  statutes  di- 
vest the  oourt  of  power  on  habeas  corpus  to 
say  that  an  actual  cure  has  occurred,  and 
that,  therefore,  detention  is  unlawful.  The 
remainiag  question  is  whether  said  statutes 
have  aj^  reference  to  releaae  for  actual  cure. 
If  these  make  all  releases  dependent  upon 
recommendation  by  the  hospital  officers,  and 
the  exactment  o£  certain  conditions,  then  t)ie 
trial  court  erred]  otherwise  its  decision  is 
right.  One  statute  needs  little  consideration 
on  this  inquiry.:  it  provides  that  the.  board 
of  control  may  discharge  persons  committed 
on  recommendation  of  the  superintendent 
"when  satisfied  that  such  person  will  not  re- 
ceive substantial  benefit  from  further  hospi- 
tal treatment."  (Ch.  119.  Thirty-second  Gen- 
eral Assembly. )  Certainly,  this  does  not  deal 
with  cases  of  cure,  but  contemplates  rather 
those  in- which  cure  is  foupd  to  be  hopeless. 
Other  proviaion  ia  that,  upon  sigping  pre- 
scribed pledge,  making  report  and  other  con- 
ditions, and  with  provision  for  return  on 
breach  of  pledge,  or  failure  to  observe  con- 
ditions, an^  patient  may  be  "paroled"  if  the 
superintendent  believea  him  to  be  cured,  or 
so  much  improved  as  to  make  his  release  on 
trial  advisable.  (Ch.  185,  Thirty-fifth  Gen- 
eral Assembly.)  The  only  other  provision 
permits  parole  by  the  governor. on  the  recom- 
mendation of  the  physician  in,  charge  and  au- 


850 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


perintendent,  and  on  similar  conditions  and 
pledges,  in  cases  where  the  patient  shall  ap- 
•pear  to  be  cured  after  thirty  days*  treat- 
ment and  detention.  Beyond  question,  these 
authorize  a  parole  on  recommendation  of 
these  officers,  and  the  exacting  of  said  con- 
ditions in  all  cases  where  the  superintendent 
believes  a  cure  exists,  or  there  is  so  much 
improvement  as  to  make  release  on  trial  ad- 
visable, and  where  the  patient  "shall  appear 
to  be  cured."  But  the  power  thus  given  con- 
fers only  what  it  gives.  It  deals  with  experi- 
ments in  cases  wherein  it  is  merely  possible 
that  a  cure  has  occurred,  and  makes  provi- 
sion for  summarily  curing  the  [196]  error 
if  the  conditional  discharge  prove  an  error. 
These  do  not  pretend  to  negative  that  a  pa- 
tient may  be  actually  cured,  and  do  not  in- 
tend to  cancel  the  other  statute  which  deals 
with  cure  only,  and  ends  the  term  upon  cure. 
The  parole  statutes  no  more  give  excltisive 
authority,  or  any  authority,  that  said  offi- 
cers may  determine  whether  there  has  been 
an  absolute  cure,  and,  therefore,  a  warrant 
for  absolute  discharge,  than  giving  the  board 
of  control  the  power  to  issue  a  parole  takes 
from  the  governor  the  power  to  issue  a  full 
pardon. 

8. 

The  essential  error  of  the  minority  is  con- 
fusing an  application  for  parole  -with  one 
which  asserts  that  the  applicant  is  being  de- 
tained after  his  sentence  has  expired,  and 
holding  thereupon  that  a  statute  which  con- 
templates that  the  sentence  has  expired  what 
a  cure  occurs,  and  fixes  a  maximum  impris- 
onment of  three  years,  has  the  same  func- 
tion as  statutes  which  allow  an  experimental 
release  before  sentence  has  expired.  The  stat- 
ute invoked  by  applicant  does  not  commit 
for  three  years,  but  until  cured, — is  not  a 
law  that  cure  fails  to  terminate  the  sentence 
short  of  three  years,  but  that,  whether  cured 
or  not,  the  state  will  carry  the  burden  not 
more  than  three  years.  Were  it  con<^ded  that 
the  patient  has  in  fact  been  cured  after  tho 
lapse  of  but  one  year,  it  would  follow  that 
the  detention  had  ended,  and  that  subsequent 
confinement  was  illegal.  The  essence  of  pa- 
role and  kindred  statutes  is  that  they  involve 
an  optional  clemewcy.  To  an  act  which  one 
may  do  or  refuse  to  do,  the  condition  may  be 
attached  that  it  will  be  done  only  if  named 
persons  so  recommend.  When  one  of  whom 
relief  is  sought  which  is  optional  attaches 
conditions  the  most  unreasonable,  all  the 
seeker  can  do  is  to  abandon  his  quest.  Bttt 
those  who  seek  release  under  the  statute  at 
bar  are  not  asking  clemency.  They  are  not 
asking  an  optional  shortening  of  sentence. 
They  urge,  and  I  think  rightly,  that  their 
term  ends  Whenever  cored,  and  tiiat  the  three 


years'  maximum  is  an  administrative  provi- 
sion to  relieve  [197]  the  state  if  treatment 
for  three  years  faris  to  get  a  cure;  that  they 
are  cured,  and  are  being  unlawfully  re- 
strained because  detained  after  their  sentence 
has  expired. 


Unless  we  may  presume  that  judges  will 
not  act  honestly  and  intelligently,  the  fact 
that  hospital  officers  will  deal  with  condi- 
tional releases  honestly^  and  undefr  the  guid- 
ance of  professional  skill,  fumiahes  no  argu- 
ment for  taking  from  judges  the  power  to 
determine  whether  there  should  be  an  abso- 
lute release.  It  might  be  a  wise  law  that 
certain  questions  should  be  decided  by  ex- 
perts, but  the  most  we  have  is  a  rule  that  in 
some  cases  the  testimony  of  experts  is  en- 
titled to  special  weight.  In  no  iniitance  han 
power  to  act  judicially  been  taken  from 
courts  on  the  ground  that  ministerial  offi- 
cers can  give  a  wiser  decision.  If  it  is  all 
wrong  that  the  mere  "belief  of  the  trml 
judge**  that  a  patient  is  cured  may  liberate 
such  patient,  it  should  be  made  impossible 
to  grant  a  directed  verdict  discharging  one 
accused  of  murder  on  the  ground  that  the 
judge  believes  the  evidence  fails  to  show  guilt. 
The  statute  which  contemplates  absolute  dis- 
charge upon  pi*oof  of  cure  may  be  lame  in 
failing  to  provide  for  the  possibility  that 
such  release  may  prove  unjustified,  but  that 
is  for  the  legislature.  It  may  be  said  in  low- 
ing that  the  minority  rests  itself  not  upon 
the  fact  that  the  judge  dischatges  wi Client 
providing  for  recaption,  but  upon  the  ground 
that  nothing  but  the  judgment  of  the  hospital 
officials  justifies  a 'discharge,  and  that  neither 
courts  nor  judges  are  given  power  by  statute 
to  review  their  judgment  or  belief.  In  other 
words,  if  the  ministerial  officers  released  on 
the  conclusion  that  there  was  an  absolute 
cure,  the  failure  to  provide  for  reoaption 
would  n4>t  be' considered  very  material.  But, 
after  all,  any^  err<Nr  in  absolute  release  can 
be  cured  by  a  new  oommitment,  which  is  more 
than  can  be  said  if  one  tried  for  felony  be 
erroneously  discharged.  Of  course,  it  would 
be  ideal  if  courts  never  erred,  but  absolute 
freedom  from  error  would  not  result  from  al- 
lowing all  oases  [198]  to  be  decided  by  ex- 
perts. If  jurisdiction  depended  upon-  proof 
that  the  courts  had  expert  knowledge,  and 
Were  infallible,  they  would  rarely  have  power 
to  act. 

The  statute  which  permits  judicial  inquiry 
on  whether  sanity  has  been  restored  is  at 
least  one  instance  wherein  the  legislature 
thought  courts  fit  to  investigate  mental  con- 
dition, and  did  not  feel  impelled  to  leave 
such  inquiry  to  superintendents  and  physi- 
cians.    True,  this  statute  does  not  refer  to 
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inebriatesv  But  the  claim  that  any  construc- 
tion is  wrong  unless  it  give  the  expert  ex- 
clusive judicial  power  is  weakened  by  the  fact 
that,  in  the  one  instance  at  least,  the  legis- 
lature, in  express  terms,  left  the  determina- 
tion of  mental  condition  to  the  courts.  Can 
it  be  that  the  legislature  did  not  intend  to 
trust  anyone  but  a  doctor  or  superintendent 
with  determining  whether  an  inebriate  had 
been  cured,  unless  so  much  of  an  inebriate 
as  to  have  been  committed  for  being  insane? 

5. 

Statements  that  certain  ministerial  officers 
alone  have  power  to  release,  provided  there 
be  "absence  of  fraud,  or  want  of  good  faith/' 
or  unless  it  appears  that  the  failure  or  re- 
fusal to  reconunend  a  discharge  was  fraudu- 
lent or  corrupt,  or  unless,  in  spite  of  proper 
conditions,  a  parole  was  refused,  are  less  a 
successful  avoidance  than  a  confession  of  un- 
tenable argument.  If  the  legislature  has 
conferred  on  certain  officers  the  exclusive  au- 
thority to  release,  the  motives  and  the  pro- 
priety of  the  conduct  of  the  tribunal  so 
clothed  with  exclusive  authority  are  quite 
immaterial.  In  that  state  of  the  law,  the 
courts  have  no  power  to  grant  relief,  althougU 
the  only  ones  authorized  to  grant  it  have 
improperly  or  unjustifiably  denied  it.  For, 
when  the  l^islature  entrusts  a  function  ex- 
clusively to  an  officer,  it  creates  a  conclusive 
presumptioD,  binding  on  all  other  tribunals, 
that  those  alone  authorized  to  act  will  act 
rightly.  Their  motives  and  conduct  and  omis- 
sions can  be  dealt  with  only  by  a  change 
of  officials  and  the  change  can  but  substitute 
others  equally  beyond  control.  If  the  minor- 
ity [199]  is  right,  then  though  the  patient 
be  as  sound  as  any  mentally,  and  though  the 
officers  testify  upon  compulsion,  by  subpoena, 
that  the  patient  is  cured,  he  may  not  be  re- 
leased on  habeas  corpus  because  these  officers 
have  not  formulated  what  they  testify  to  into 
an  official  reconunendation  and  a  release. 

III.  The  minority  urges  that  unless  we  con- 
strue the  statutes  as  A  wliole  to  provide  that 
no  patient  can  be  released  except  upon  recom- 
mendation by  the  officers  who  detain  him, 
these  officers  would  be  "involved  in  constant 
litigation,"  and  liable  to  be  haled  into  court 
at  any  time  to  have  a  judge  determine 
whether  the  applicant  appeared  to  be  cured; 
that  such  patients  are  of  sound  mind  and 
generally  have  friends  to  help  them;  that 
these  will  make  it  very  unpleasant  for  the 
officials;  that  the  judges  in  the  districts  in 
which  the  hospitals  are  located  will  "have 
their  hands  full  in  hearing  habeas  corpus 
actions;"  and,  also,  that  the  officials  will 
be  greatly  harassed  by  applications  made  in 
remote  parts  of  ^e  state,  brought  without 
attempt  first  to  obtain  a  parole;   and  that 


the  decision  upon  such  applications  is  beyond 
review.    That  there  is  review  has  been  shown, 
and  that,  if  same  be  inadequate,  the  legisla- 
ture must  enlarge  it  has  already  been  said; 
and  is  manifestly  true.     If  the  officials  arc 
threatened  with  harassment  and  the  judges 
will    be   burdened   because   patients   arc    al- 
lowed to  apply  for  discharge  to  a  court,  cer- 
tainly that  will  be  true  to  even  greater  de- 
gree of  applications  made  in  the  county  of 
the  detention.     Such  burden  will  be  lighter 
if    distributed    than    if    centered.      Passing 
whether  patients  committed  an  inebriates  are 
usually  prepared  to  indulge  in  expensive  cap- 
tious litigation,  the  "friends"  will  more  read- 
ily finance  repeated  applications  that  can  be 
made  cheaply  than  those  brought  at  a  great 
distance   from   where   the   trial   is   in   truth 
most  convenient.     Granting  that  habeas  cor- 
pus will  lie  at  all,  the  argument  based  upon 
the  possibility  of  vexatious  repetitions  of  the 
application    is    irrelevant.     This    court    and 
many  others  are  committed  to  the  doctrine 
that  vexatious  litigation  will  not  be  enjoined, 
nor  damages  allowed  because   [200]   such  is 
instituted,  even  when  the  promoter  is  insol- 
vent.    Gray  V.  Coan,  36  la.  290.     Code  Sec. 
2306  provides  that  persons  confined  for  be-' 
ing  insane  may  re-bring^  habeas  corpus  after 
their  sanity  is  denied  by  decision  on  an  earl- 
ier application.     While  it  is  true  that  the 
statutes  dealing  with  insanity  do  not  refer 
to  inebriates,  yet  such  statute  as  to  habeas 
corpus  sought  by  one  detained  as  insane  is 
relevant  to  meet  the  argument  that  the  legis- 
lature   never    enacts    legislation    which    can' 
make  vexatious  litigation  possible.     At  least 
this  one  statute  expressly  permits  repeated 
inquiry  into  mental  condition.    Therefore,  the 
bare  possibility  that,  under  one  construction 
of  another  statute,  repeated  investigation  of 
whether  an  inebriate  is  cured  is  possible  does 
not   prove  that  the   legislature  did   not   in- 
tend such  construction.     If,  as  I  believe,  the 
statutes  under  consideration  are  not  ambig- 
uous, then   it  is  immaterial  that  hardships 
may    resuult    from    their    enfrocement.      Of 
course,  such  consequences  are  to  be  considered 
if  statutes  that  make  them  possible  are  not 
clear. 

IV.  As  the  legislature  has  not  given  hospi- 
tal officers  any  power  to  decide  whether  an 
absolute  release  shall  be  granted  because  an 
absolute  cure  has  occurred,  the  question 
whetlier  the  Constitution  permits  siifeh  power 
to  be  given  should  not,  under  well-settled  and 
salutary  rules,  be  discussed.  But  since  the 
Constitution  is  invoked  for  the  argument  that, 
as  parole  laws  are  constitutional,  the  giving 
to  ministerial  officers  power  which  makes  it 
possible  for  them  to  keep  a  cured  patient 
under  detention  is  also  constitutional,  I  feel 
impelled  to  say  this:  That  one  law  Is  valid 
does  not  necessarily  establish  the  validity  of 
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any  other  law,  unless  their  effect  and  general 
scope  are  substantially  the  same.  I  have 
already  pointed  out  that  an  application  for 
parole  and  one  for  unconditional  discharge 
upon  allegation  of  complete  cure  arc  essen- 
tially different.  I  may  add  that  a  statute 
giving  ministerial  officers  exclusive  judicial 
power  to  detain  one  after  his  term  is  ended, 
thus  prohibiting  review  of  the  act  by  the 
courts  of  the  land,  would  deny  due  process 
of  law  on  at  least  two  grounds:  (1)  Every 
[201]  definition  of  "due  process"  includes 
action  by  a  tribunal  competent  to  act.  These 
officers  can  act,  if  at  all,  on  specific  grant 
only.  There  is  none,  specific  or  otherwise. 
(2)  It  seems  to  me  the  legislature  cannot 
say  that  the  courts  have  no  power  to  de- 
termine by  habeas  corpus,  or  some  other  sanc- 
tioned judicial  procedure,  whether  tliere  is 
an  illegal  restraint,  and  to  liberate  one  found 
to  be  so  restrained,  and  that  to  turn  this 
power  over  to  boards  of  control,  asylum  sup- 
erintendents or  asylum  physicians  also  denies 
due  process. 

If  such  power  to  liberate  cannot  be  taken 
away,  and,  at  any  rate,  where  it  has  not  been 
attempted  to  take  it  away,  the  courts  have 
power  to  inquire  whether  one  confined  under 
the  statute  at  bar  has  been  cured.  This  is  an 
inquiry  which  lies  in  the  path  of  whether 
there  be  detention  after  the  term.  There- 
fore, by  inherent  right,  constitutional  grant, 
general  statute  grants,  and  the  grant  of  pow- 
er to  sit  in  habeas  corpus,  the  trial  judge 
committed  no  error  in  construing  and  apply- 
ing this  statute,  and  in  asserting  the  right 
to  liberate  the  applicant  if  it  were  found 
she  was  cured  at  the  time  she  applied. 

Deemeb,  C.  J.  (dissenting). — I.  Tlie  con- 
clusion reached  by  the  majority  is  fraught 
with  such  vital  consequences  that  I  cannot 
concur  therein.  Fortunately,  the  legislature 
has  cured  one  of  the  mischiefs  of  the  opinion 
by  the  enactment  of  Ch.  293,  Acts  of  the 
Thirty-fifth  General  Assembly,  making  it  im- 
possible hereafter  for  inmates  of  inebriate 
asylums  to  commence  actions  of  habeas  cor- 
pus against  the  superintendents  of  the  hospi- 
tals before  any  judge  in  any  county  of  the 
state,  no  matter  how  remote,  and  compel 
him  to  go  with  all  his  witnesses  to  such  re- 
mote court  to  resist  the  charge  that  an  in- 
mate has  been  cured  of  his  habits  and  should 
be  discharged.  But  for  this  providential  act 
of  the  legislature,  the  superintendents  of 
these  hospitals  would,  under  the  majority 
opinion,  have  little  time  for  anything  else 
than  to  defend  suits  brought  for  these  in- 
mates; and  would  be  subject  to  costs  and 
other  expense  for  which  there  seems  to  be  no 
reimbursement  from  the  state.  [202]  Again, 
a  refusal  to  discharge  is  not  an  adjudication 
save  as  to  the  condition  on  the  day  of  trial, 


and  there  is  no  limit  as  to  the  number  of 
actions  that  may  be  brought  by  sueh  persons 
against  the  superintendents. 

Again,  without  any  request  from  a  patient 
for  a  parole,  this  patient  may  go  to  any  part 
of  the  state,  bring  his  action  of  habeas  cor- 
pus, demand  a  trial  and  put  the  expenses  up' 
on  the  superintendent  or  perhaps  upon  the 
state,  without  any  request  whatever  for  a 
parole  or  conditional  release.  The  effect  of 
this  holding  upon  the  administration  of  our 
inebriate  asylums  is  that  efforts  of  the  state 
to  cure  the  liquor  or  drug  habit  might  as 
well  be  abandoned.  On  the  first  proposition 
involved,  in  view  of  the  recent  act  of  the  leg- 
islature, I  would  not  dissent  but  for  the  fact 
that  other  actions,  as  by  a  parent  to  recover 
possession  of  his  child  and  other  actions  of 
like  nature,  may,  under  the  holding  of  the 
majority,  be  brought  in  the  most  remote 
county  of  the  state,  provided  a  district  judge 
can  be  induced  to  grant  the  writ;  and  there 
is  no  way  in  which  to  reach  an  erroneous 
order  for  a  hearing  and  trial  in  that  remote 
county,  although  there  is  no  shadow  of  ex- 
cuse in  fact  for  bringing  it  there.  In  this 
way,  persons  in  close  financial  circumstances, 
having  the  rightful  possession  of  a  child  in 
Fremont  county  in  the  southwestern  part  of 
the  state,  may  be  compelled,  say,  by  the 
worthless  father  of  a  child,  to  appear  before 
the  district  court  of  Allamakee  county  in  the 
northeast  comer  of  the  state,  -  and  must  pay 
the  expenses  of  the  trip,  and  doubtless,  on 
request,  advance  witness  fees.  The  attend- 
ance in  the  supposed  case  is  compulsory,  and, 
according  to  the  opinion  of  the  majority, 
there  is  no  power  to  review  the  question  of 
the  right  of  the  district  court  to  issue  the 
writ.     I  cannot  assent  to  this  conclusion. 

Section  4420  of  the  Code  provides  as  fol- 
lows: 

^'Application  for  the  writ  must  be  made 
to  the  court  or  judge  most  convenient  in 
point  of  distance  to  the  applicant,  and  the 
more  remote  court  or  judge,  if  applied  to 
therefor,  [203]  may  refuse  the  same,  unless 
a  sufficient  reason  be  stated  in  the  petition 
for  not  making  the  application  to  the  more 
convenient  court  or  a  judge  thereof." 

Under  previous  decisions,  the  applicant 
has  been  held  to  be  the  person  whose  liberty 
has  been  restrained,  no  matter  who  tiie  plain- 
tiff or  relator.  In  the  opinion  of  the  major- 
ity, this  provision  as  to  who  may  issue  the 
writ  has  always  been  the  law.  Of  course,  the 
Supreme  Court,  or  a  judge  thereof,  has  juris- 
diction co-extensive  with  the  state.  But  this 
is  not  true  as  to  district  or  superior  courts 
or  judges  thereof.  Their  jurisdiction  is  limit- 
ed to  their  respective  districts,  and,  as  a  rule, 
to  persons  within  their  district.  See  Code> 
Sec.  225,  et  seq.  Sec.  260,  et  seq.  In  cer- 
tain instances,  cases  may  go  on  change  of 
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Tenae  to  other  districtsy  m  authorized  by 
Sec.  249,  Code,  and  judges  may  interchange 
tnd  they  may^  be  assigned  out  of  their  regu- 
lar districts.  But  the  general  rule  is  as 
aboFe  stated,  and  it  requires  a  special  stat- 
ute to  give  them  any  other  jurisdiction. 
Again,  personal  actions  must  be  brought,  as 
a  rule>  in  the  county  where  the  defendants, 
or  some  of  them,  reside.  And  it  is  especially 
provided  that  actions  against  a  public  offi- 
oer  or  p^^rspn  specially  appointed  to  execute 
hi&  duties,  for  an  act  done  by  him  in  virtue 
or  under  color  of  his  office,  or  for  neglect  of 
official  duty,  shall  be  brought  in  tiie  oounty 
vhere  the  cause,  or  some  part  thereof,  arose. 
Code  Sup.,  1907,  Sec  3494.  Under  the  latter 
statute,  it  was  held  that  a  writ  of  certiorari 
against  the  state  board  of  health  must  be 
brought  in  the  county  where  the  board  acted. 
College  of  Physicians,  etc.  v.  Guilbert,  100 
la.  213,  69  N.  W.  453. 

The  statute  giving  jurisdiction  to  the  dis- 
trict court  in  certiorari  cases  is  quite  a8  broad 
as  the  one  giving  such  courts  jurisdiction 
of  habeaa  corpus  matters,  in  that  it  says  that 
the  writ  may  be  granted  by  any  district 
«ourt  or  judge  thereof.  Compare  Sees.  4155 
and  4419  of  the  Code.  Again,  as  a  rule,  under 
the  law  before  its  amendment,  application 
must  be  made  to  the  judge  nearest  in  point 
of  distance  to  the  person  [204]  whose  liberty 
ia  restained;  and  if  for  any  reason  he  cannot 
or  should  not  act,  then  to  the  next  nearest  in 
the  district  where  the  applicant  resides;  and 
if  that  one  cannot  or  will  not  act,  then  pos- 
aiblv  to  the  next  nearest  outside  the  dis- 
trict.  That  is  what  is  held,  as  I  understand 
it,  in  Thompson  v.  Oglesby,  42  la.  598.  It 
makes  no  difference  that  the  applicant  has  a 
legal  residence  in  some  other  county;  the 
test  is  the  physical  presence  of  the  person 
vrhose  liberty  it  is  claimed  was  unlawfully  re- 
strained. In  Thompson's  Case,  the  holding 
vas  that  the  petition  should  have  been  pre- 
sented to  the  judge  of  the  district  court  next 
nearest  the  person  whose  liberty  was  re- 
strained, and  it  was  there  said: 

**Again,  the  plaintiflf  and  defendant,  the 
person  restrained  and  the  person  restraining, 
must  be  presumed  to  be  toother.  The  evi- 
dence, if  any,  showing  the  legality  of  the  im- 
prisonment would  ordinarily  be  at  the  same 
place.  If  the  imprisonment  is  legal,  the  de- 
fendant should  be  allowed  to  show  it  was  with 
the  least  possible  trouble  and  expense.  If 
the  imprisonment  is  illegal,  the  person  re- 
strained is  entitled  to  his  liberty  at  once. 
There  is  no  reason  why  his  imprisonment 
should  continue  until  he  can  be  brought  be- 
fore some  remote  court  or  judge,  wherever 
aome  person  may  happen  to  be  who  desires  to 
present  a  petition  in  his  behalf." 

Accordingly,  the  venue  was  ordered  changed 
to  the  proper  county  on  defendant's  motion. 
Ann.  Cns.  IftlTK. — 2.'{. 


In  the  College  of  Physicians,  etc.  Case, 
which,  it  is  true,  was  certiorari,  and  not 
habeas  corpus,  but  which,  for  reasons  stated, 
is  clearly  analogous,  the  court,  quoting  the 
statute,  which  is  the  same  as  the  present 
Code  Sup.  Sec.  3494,  said: 

"Under  the  facts  as  we  have  given  them, 
there  could  be  no  doubt  that  such  an  action 
must  be  brought  in  Polk  county,  for  the  al- 
leged illegal  acts  that  constitute  the  cause  of 
action  occurred  in  that  county,  and  conse- 
quently the  cause  of  action  [205]  arose  there. 
But  it  will  be  seen  that  the  action  may  be 
brought  in  the  county  where  the  cause  of 
action  or  some  part  thereof  arose,  and  it  is 
thought  that  some  part  of  this  cause  of  ac- 
tion arose  in  Lee  county.  .  .  .  It  is  urged 
that  the  state  board  of  examiners  is  state- 
wide, and  as  much  a  resident  of  Lee  as  of 
Polk  county.  Admit  this  claim,  and  it  does 
not  affect  the  result.  The  jurisdiction  does 
not  depend  on  residence,  but  on  the  fact 
o/  where  the  cause  of  action  arose.  The  law 
provides  that  the  board  shall  hold  meetingt> 
in  different  parts  of  the  state,  so  aa  to  best 
accommodate  applicants;  so  that  a  cause  of 
action  is  liable  to  arise  in  any  county  of  the 
state,  and  the  jurisdiction  is  not  confined  to 
Polk  county,  except  when  the  act  constitut- 
ing the  cause  of  action  occurred  in  that  coun- 
ty. We  conclude  that  the  proper  venue  of 
the  action  is  in  Polk  county.*' 

Ware  v.  Sanders,  146  la.  233,  240,  124  N. 
W.  1081,  contains  nothing  inconsistent  with 
these  views.  All  that  the  case  really  deciden 
is  tliat  the  Supreme  Court,  or  a  judge  there- 
of, has  jurisdiction  in  habeas  corpus  matters 
coextensive  with  the  state.  This  remark  from 
that  opinion  may  be  quoted  as  showing  the 
appositeness  of  the  College  of  Physicians, 
etc.  Case: 

"The  right  to  issue  the  writ  of  habeas 
corpus,  like  that  to  issue  the  writ  of  certior- 
ari, is  a  very  appropriate,  if  not  necessary, 
attribute  of  an  appellate  court  under  our  sys- 
tem of  government,  which  administers  justl(*<! 
according  to  the  principles  of  the  common 
law.  W^hile  it  is  often  and  truly  said  that 
habeatf  corpus  cannot  properly  be  made  to 
serve  the  office  of  a  writ  of  error,  yet  the 
power  given  to  the  Supreme  Court  to  enter- 
tain such  proceedings  is  a  branch  or  phase 
of  its  appellate  jurisdiction,  und  furnishes  a 
direct  and  summary  method  by  which,  In  the. 
interest  of  liberty,  the  power  and  author ity 
of  an  inferior  court  to  render  a  given  order 
or  judgment  by  which  a  citizen  is  restrained 
of  his  liberty  may  be  determined  without  de- 
lay. This  view  of  the  nature  of  habeas  cor- 
pus proceedings  in  our  court  of  last  resort 
finds  support  [206]  in  numerous  precedents. 
For  instance,  in  Clarke's  Case,  100  U.  S.  399, 
25  U.  S.  (L.  ed.)  715,  the  petitioner,  being 
in  custody  under  an   alleged   illegal  process 
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issuing  from  a  trial  court,  applied  to  Justice 
Strong  of  the  Supreme  Court  of  the  United 
States,  who  allowed  the  writ,  but  ordered  the 
hearing  to  be  had  before  the  full  bench.  Ob- 
jection being  made  to  the  jurisdiction,  the 
court  said: 

"  *It  is  clear  that  the  writ,  whether  acted 
upon  by  the  justice  who  issued  it,  or  by  this 
court,  would  in  fact  require  a  revision  of  the 
action  of  the  circuit  court  by  which  the  peti- 
tioner was  committed,  and  such  revision 
would  necessarily  be  appellate  in  character. 
This  appellate  character  of  the  proceeding 
attaches  to  a  large  portion  of  cases  in  habeas 
corpus,  whether  issued  by  a  single  judge  or 
by  a  court.  The  presence  of  this  feature  in 
the  case  was  no  objection  to  the  issue  of  the 
writ  by  the  associate  justice,  and  is  essential 
to  the  jurisdiction  of  this  court.  The  justice 
who  issued  it  could  undoubtedly  have  dis- 
posed  of  the  case  himself,  though  not  at  the 
time  within  his  own  circuit.  A  justice  of  this 
court  can  exercise  the  power  of  issuing  a 
writ  of  habeas  corpus  in  any  part  of  the 
United  States  where  he  happens  to  be.  But 
as  the  case  is  one  of  which  this  court  also 
has  jurisdiction,  if  the  justice  who  issued 
the  writ  found  the  questions  involved  to  be 
of  great  moment  and  difficulty,  and  could 
postpone  the  case  here  for  the  consideration 
of  the  whole  court  without  injury  to  the 
petitioner,  we  see  no  good  reason  why  he 
should  not  have  taken  this  course,  as  he 
did.' 

"Ex  p.  Virginia,  100  U.  S.  339,  25  U.  S. 
(L.  ed.)  676,  while  suggesting  in  effect  that 
if  habeas  corpus  were  to  be  classed  as  an 
original  proceeding,  there  would  be  doubt 
of  its  jurisdiction,  the  court  proceeds  to 
say:  'But  the  appellate  power  of  this  court 
is  broader  than  its  original,  and  generally — 
that  is,  in  most  cases — it  may  be  said  that 
the  issue  of  a  writ  of  habeas  corpus  by  us, 
when  it  is  directed  to  one  of  our  inferior 
courts,  is  an  exercise  of  our  appellate  juris- 
diction.* " 

[207]  See  also  Rivers  t.  Mitchell,  57  la. 
193,  10  N.  W.  626. 

Authorities  from  other  jurisdictions  sup- 
port the  views  herein  expressed.  In  re  Jew- 
ett,  69  Kan.  830,  77  Pac.  567;  Ex  p.  Ellis, 
11  Cal.  222,  225;  In  re  Doll,  47  Minn.  518, 
50  N.  W.  607;  "Barranger  v.  Baum,  103  Ga. 
465,  30  S.  E.  524,  68  Am.  St.  Rep.  113.  In 
re  Jewett,  supra,  contains  a  learned  discus- 
sion of  the  matter  and  cites  many  cases  in 
support  of  the  rule.  State  v.  Huegin,  110 
Wis.  189,  86  N.  W.  1046,  62  L.R.A.  700,  is 
also  closely  in  point.  See  also  Church  on 
Habeas  Corpus,  Sees.  70-74. 

The  fact  that  the  legislature  has  passed 
the  act  already  referred  to  is  not,  in  my 
opinion,  an  answer  to  these  views.  No  doubt 
the  holding  in  this  case  by  the  trial  court 


was  considered  so  mischievous  and  bo  em- 
barrassing to  the  superintendents  of  our  state 
hospitals,  that  the  legislature,  in  the  absence 
of  a  definite  decision  by  this  court  on  the 
subject  (notwithstanding  intimation  in  one 
of  our  cases  already  cited  by  me),  concluded 
to  set  this  matter  at  rest  by  framing  the  act 
in  question,  without  in  any  manner  intend- 
ing to  say  that  other  actions  of  like  kind^ 
which  might  prove  just  as  mischievous  as  thi* 
one,  might  be  so  brought,  or  intending  in  any 
way  by  entire  inaction  in  those  cases  to  jus- 
tify the  same.  Rural  Independent  School 
Dist.  No.  10  T.  New  Independent  School  Diet. 
120  la.  119,  94  N.  VV.  284.  If  anything  is  to 
be  inferred  from  legislative  inaction,  it  is 
that  our  pronouncement  in  Thompson's  Case, 
supra,  and  in  College  of  Physicians,  etc.  v. 
Guilbert,  100  la.  213,  69  N.  W.  453,  con- 
struing the  venue  of  habeas  corpus  and  cer- 
tiorari proceedings,  was  correct,  for  it  did 
not  at  any  time  attempt  to  meet  these  inter- 
pretations of  the  statute,  by  amendatory  legis- 
lation. 

There  must  be  some  way  of  reviewing  the 
action  of  the  district  court  in  these  matters, 
and  I  think  it  is  either  to  dismiss  or  quash 
the  writ  or  to  transfer  the  case  to  the  proper 
county  for  trial.  It  has  been  the  custom  of 
this  court  in  the  past,  under  its  plenary  pow- 
er, to  issue  writs  of  habeas  corpus  and  direct 
that  they  be  heard  by  some  district  court 
judge  nearest  to  the  parties.  This  practice 
was  at  one  time  quite  [208]  common,  and  it 
was  rare  indeed  that  this  court  or  a  judge 
thereof,  either  at  Des  Moines  or  at  hia  resi- 
dence, heard  habeas  corpus  proceedings,  for 
the  very  good  reason  that  the  parties  should 
not  be  compelled  to  travel  long  distances  and 
be  at  great  expense  in  order  to  have  a  hear- 
ing. 

It  must  be  remembered  that,  no  matter  by 
whom  the  action  is  brought,  the  applicant  is 
the  person  who  is  restrained  of  his  liberty, 
and  the  defendant  is  the  person  who  is  exer- 
cising the  restraint.  In  this  case,  both  were 
in  Henry  county,  and  no  application  was 
made  to  any  judge  save  Judge  Springer,  in 
Clayton  county,  many  hundreds  of  miles  by 
rail  from  Mt.  Pleasant.  Whether  plaintiff 
was  cured  or  not  was  not  within  the  knowl- 
edge of  persons  living  in  Clayton  county,  for 
it  was  conclusively  adjudicated  that  when 
they  knew  her  she  was  addicted  to  the  drug 
habit,  and  should  be  confined  in  an  asylum. 
There  could  be  no  review  of  that  finding 
upon  habeas  corpus.  The  only  question,  then, 
according  to  the  majority  of  the  court,  was 
whether  she  was  cured  of  her  bad  habits  after 
she  had  been  taken  to  Mt.  Pleasant,  and  no 
one  but  witnesses  who  saw  her  after  she  had 
been  taken  to  that  place  could  give  any  opin- 
ion as  to  her  recovery — and  that  was  the 
only  issue  in  the  case — so  that  not  only  the 
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ptrties  but  the  witnesftes  were  at  Mt.  Pleas- 
ant, and  all  were  compelled  to  go  to  Clay- 
ton county  to  testify  at  the  trial  of  the  case. 
It  is  no  wonder  that  the  legislature  inter- 
fered and,  when  its  attention  is  called  to  the 
holding  of  the  majority  in  this  case,  it  will 
doubtless  again  interfere  so  that  like  mis- 
chiefs may  not  be  perpetrated,  when,  for  in- 
stance, some  worthless  vagabond  of  a  father 
calls  the  mother  of  his  child,  who  has  the 
rightful  possession  of  it,  to  defend  her  cus- 
tody in  the  moat  remote  part  of  the  state 
on  allegations  that  he  lives  in  that  remote 
coanty;  that  it  will  be  more  convenient  for 
him  to  try  it  there  and  that  his  witnesses 
live  in  that  county.  At  any  rate,  it  is  to 
he  hoped  that  something  may  be  done  to  for- 
bid such  a  result. 

il.  Aside  from  this,  I  think  the  majority 
have  destroyed  the  moat  valuable  feature  of 
the  inebriate  law  by  permitting  [209]  and 
suggesting  to  every  dipsomaniac  and  every 
victim  of  the  drug  habit  how  to  disregard 
the  parole  features  of  the  law  and  encourag- 
ing' them  to  bring  as  many  actions  of  habeas 
corpus  as  they  can  induce  attorneys  to  com- 
aitnce  to  secure  their  release,  without  any 
conditions  or  pledges  whatsoever.  Under  al- 
It^gations  of  a  cure  and  without  submitting 
the  matter  to  the  superintendent  at  all,  any 
inmate  may  now  secure  a  writ  of  habeas  cor- 
pus and  demand  as  many  trials  as  he  or  his 
friends  may  be  able  to  finance;  for,  upon  such 
allegation,  a  proper  court  or  judge  must  is- 
sue the  writ.  He  has  no  discretion  what- 
ever in  the  matter,  and  is  subject  to  a  pen- 
alty if  he  does  not  issue  it.  The  district 
judges  in  any  of  the  districts  where  these 
hospitals  are  located  will  doubtless  have  their 
hands  full  in  hearing  habeas  corpus  actions. 

Plaintiff  was  committed  as  a  victim  of  thd' 
morphine  habit  until  cured,  not  exceeding 
three  years.  Her  commitment  was  in  April 
of  the  year  1911,  and  she  made  this  applica- 
tion in  Angust  of  the  year  1912.  She  might 
have  made  it,  if  I  understand  the  position 
of  counsel,  at  any  time  after  commitment, 
and  as  many  times  within  the  three  years 
and  is  as  manr  different  districts  as  she 
could  induce  judges  to  grant  her  a  writ.  The 
defendant  had  not  pronounced  her  cured,  nor 
did  he  believe  it  safe  to  discharge  her  at  the 
time  this  proceeding  was  commenced.  The 
governing  law  in  the  case  is  found  in  Sees. 
2310-al  to  2310-a32,  inclusive,  Co»le  Sup., 
1907,  relating  to  the  detention  and  treat- 
ment of  dipsomaniacs,  inebriates  and  those 
addicted  to  the  excessive  use  of  narcotics. 
From  these  we  extract  the  following: 

"Sec.  2310-al.  That  the  board  of  control  is 
hereby  directed  to  provide  for  the  detention 
ud  treatment  of  dipsomaniacs,  inebriates 
and  persons  addicted  to  the  excessive  use  of 
morphine  or  other  narcotics,  in  one  or  more 
of  the  hospitals  for  the  insane  at  the  dis- 


cretion of  said  board.  Said  department  thus 
provided  for  to  be  designated  as  a  hospital 
for  inebriates. 

[210]  ''Sec.  2310-a2.  That  all  dipsomaniacs, 
inebriates  and  persons  addicted  to  the  exces- 
sive use  of  morphine  or  other  narcotics,  who 
shall  be  citizens  of  the  state  of  Iowa  and  resi- 
dents  of  the  county  from  which  they  might 
be  committed  to  the  hospital  for  inebriates 
may  be  brought  before  the  district  court  or 
judge  of  the  county  where  they  reside  for 
examination  and  commitment  to  said  hospi- 
tal for  inebriates.  Their  examination,  trial 
and  commitment  shall  be  governed  by  the 
same  statutes  as  now  apply  to  and  govern 
the  examination  and  commitment  of  inoor- 
rigibles  to  the  state  industrial  school.  If  it 
shall  be  determined  by  said  district  court 
or  judge,  that  such  person  is  addicted  to 
dipsomania,  inebriety  or  to  the  excessive  use 
of  narcotics,  he  or  she  shall  be  committed  to 
such  hospital  for  inebriates,  as  may  be 
established  by  the  board  of  control  as  above 
provided  for.  The  term  of  detention  and 
treatment  shall  be,  for  the  first  commitment 
not  less  than  one,  nor  more  than  three  years; 
and  for  the  second  commitment  not  less  than 
two  nor  more  than  five  years.  The  governor 
shall  parole  a  patient  on  conditions  named 
in  the  foUowii^  section. 

"Sec.  2S10-a3.  If  after  thirty  days  of  such 
treatment  and  detention  a  patient  sliall  ap- 
pear to  be  cured,  and  if  the  physician  in 
charge  and  the  superintendent  of  said  insti- 
tution shall  BO  recommend,  the  governor  shall 
parole  said  patient,  provided  that  said  patient 
shall  pledge  himself  or  herself  to  refrain  from 
the  use  of  all  intoxicating  liquors  as  a  bever- 
age, or  other  narcotics,  during  the  remaining 
part  of  his  or  her  term  of  commitment,  and 
shall  avoid  the  frequenting  of  places  and  the 
association  of  people  tending  to  lead  them 
back  to  their  old  habits  of  inebriety.  And 
shall  send  the  following  report  on  the  first 
day  of  every  month  during  term  of  parole 
to  the  governor,  which  report  must  be  in- 
quired into  and  approved  as  correct  by  the 
clerk  of  the  district  court  of  the  county 
wherein  the  patient  resides,  and  said  patient 
shall  furnish  the  clerk  of  the  district  court 
with  satisfactory  evidence  of  his  sobriety 
and  good  habits. 

[211]  "Report  of      '  to  superintend- 


ent of  hospital   for   inebriates  at  

Iowa. 
**j^  •^_  being  on  parole  from  the  hos- 

Iowa,   do 


pital  for  inebriates  at  ' 
hereby  certify  that  I  have  up  to  this  date, 
being"  the  first  day  of  ,  19—,  re- 
frained from  the  use  of  all  intoxicating 
liquors  as  a  beverage,  and  all  narcotics  of  any 
kind  whatsoever,  except  it  be  a  moderate  use 
of  tobacco. 
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*'I  have  carefully  inquired  into  the  record 

of  —  as  named  above  and  do  hereby 

certify    that    I    believe    the    statements   con- 
tained in  his  above  report  are  true. 


''Clerk  district  court  of  Iowa  in  and  lor 
county,  Iowa. 

*'Dated  this  ^ day  of  ,  19—. 

''And  if  at  any  time  the  patient  on  parole, 
for  any  reason  fails  to  make  the  above  report, 
the  sheriff  of  the  county  wherein  such  patient 
resides  shall  without  further  writ  or  war- 
rant, return  said  patient  at  once  to  the 
hospital  from  which  he  or  she  has  been 
paroled  on  receiving  notice  of  such  failure 
from  the  clerk  of  the  district  court  of  tlie 
county  wherein  the  patient  resides,  or  any 
three  reputable  citizens  thereof.  And  tht? 
patient  so  returned  shall  be  detained  and 
treated  during  the  full  term  of  his  commit- 
ment. 

*'Sec.  231(Va4.  That  all  statutes  of  the 
state  providing  for  the  trial,  commitment, 
detention  and  treatment  of  incorrigible^  sent 
to  industrial  schools  shall  be  applicable  to 
trial,  detention  and  treatment  of  aU  patients 
committed  under  the  provisions  of  this  act, 
except  in  so  far  as  they  may  be  modified 
by  the  provisions  of  this  act. 

"Sec.  2310-al2.  On  presentation  of  the  ap- 
plication provided  for  in  section  six  hereof. 
unleHS  made  in  person  by  an  inebriate,  dipso- 
maniac, or  user  to  excess  of  narcotic  drugs, 
the  judge  shall  issue  an  order,  which  may  be 
served  by  any  peace  [212]  officer,  directing 
liim  to  bring  the  accused  person  before  him 
for  examination,  and  on  his  appearance,  un- 
less he  demands  a  formal  trial,  the  judge 
shall  hear  any  evidence  which  may  be  ad- 
duced touching  the  accusation.  The  accused 
may  be  represented  by  counsel  and  the  judge 
may,  if  he  deems  it  necessary,  require  the 
county  attorney  of  the  county  where  the  hear- 
ing is  had  to  attend  and  assist  in  such 
hearing.  In  case  said  application  be  volun- 
tarily or  involuntarily  made  and  the  said 
judge  shall  determine  that  the  accused  is  ii 
proper  person  to  be  committed  to  said  hos- 
pital, he  «hall  make  an  order  committing 
him  thereto ;  otherwise  he  shall  be  discharged. 
The  term  of  detention  and  treatment  shall  be 
until  the  patient  is  cured  and  not  exceeding 
three  years.  Provided  that  before  a  person 
shall  be  committed  to  a  state  hospital  for 
inebriates  satisfactory  evidence  shall  be  sub- 
mitt(Mi  to  the  trial  court  or  judge  showing 
that  the  person  committed  is  not  of  bad  re- 
pute or  of  bad  character  apart  from  his  or 
her  habit  for  which  the  commitment  is 
made  and  that  there  is  reasonable  ground 
for  believing  that  the  person  if  committed 
will  be  cured  of  sucli  habit,  and  provided 
further,  thut  the  board  nf  control  of  state  in- 
stitutions may  discharge  any  person  commit- 


ted to  a  state  hoti.pital  uuder  the  provisions 
of  this  act  on  the  recommendation  of  the 
superintendent  wlien  Hatisfied  that  such  per- 
son will  not  receive  substantial  benefit  from 
further  hospital  treatment. 

"Sec.  2310-al9.  Any  patient  whom  the 
superintendent  l)elieves  to  be  cured  may  be 
paroled,  con<litioned  on  said  patient's  signing 
a  written  pledge  agreeing  to  refrain  from 
the  use  of  all  intoxicating  liquors  as  .1 
beverage,  and  from  the  use  of  morphine  and 
cocaine  or  other  narcotic  drugs  during  the 
term  of  his  commitment,  and  shall  avoid  fre- 
quenting places  and  the  association  of  people 
tending  to  lead  him  back  to  his  old  habits 
of  inebriety.  And  said  paroled  patient  mu&t 
make  written  reports  to  the  superintendent  of 
said  hospital  at  the  beginning  of  each  month 
on  blanks  to  be  furnished  the  clerk  of  tlic 
district  court  for  tliat  purpose,  to  the  effect 
that  he  has  not  during  the  month  paat  in 
any  respect  violated  any  [213]  of  the  term.-} 
and  conditions  of  his  parole,  which  reports 
must  be  investigated  and  approved  by  the 
clerk  of  the  district  court  of  the  county  in 
which  the  patient  resides,  who  may  demand 
from  said  paroled  patient  satisfactory  evi- 
dence as  to  the  truth  of  the  statement.  If, 
at  any  time,  a  patient  on  parole  shall  fail 
to  make  said  report,  or  shall  fail  in  any  re- 
spect to  fulfill  all  of  the  conditions  upon 
which  said  parole  was  granted,  he  may  with- 
out any  further  proceeding  whatever  and  on 
the  written  order  of  the  sup^-rlntendent  of 
said  hospital,  be  taken  and  returned  to  the 
hospital,  there  to  be  detained  and  treated 
as  provided  herein.  S^ld  patient  so  violat- 
ing his  parole  may  lie  returned  by  any  peace 
officer,  or  by  any  officer  or  person  whom  the 
superintendent  of  the  hospital  may  direct  so 
to  do. 

"See.  2310-a22.  Females  who  are  dipso- 
maniacs, inebriates  or  addicted  to  tlie  exces- 
sive use  of  morphine,  cocaine,  or  other  nar- 
cotic drugs,  may  be  committed  to  a  stat-e 
hospital  for  the  insane  to  be  designated  b; 
the  board  of  control,  for  treatment,  and  all 
the  provisions  of  this  act,  so  far  as  applicable 
and  except  as  modified  by  this  section,  shall 
apply  in  such  cases  and  also  to  the  cases  of 
such  females  as  may  remain  in  the  hospital 
for  inebriates  connected  with  any  state  hos- 
pital." 

There  is  some  confusion  and  apparent  con- 
flict in  these  provisions,  but  it  is  apparent 
from  the  original  acts  that  Sees.  2310-a6  to 
2310-a31,  inclusive,  save  Sec.  2310-a22,  have 
reference  to  male  inebriates;  while  Sees. 
231Q-al  to  2310-a5,  inclusive,  have  reference 
to  all  inebriates,  whether  male  or  female,  and 
the  latter  are  either  repealed  or  amended  by 
the  special  statutes  above  referred  to,  ap- 
plying to  male  inel»riates  only.  It  is  a  Uttlo 
difficult  to  haiinonize  Sees.  2*310-a2,  2310-a3 
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and  2310-a4,  and  2810-al2  and  28ia-a22,  ref- 
lating to  the  manner  of  trial  and  term  of 
commitment.  As  to  females,  the  term  is  until 
the  patient  is  cured,  and  not  exceeding  three 
years,  and  the  parole  provision  as  to  males 
appears  in  Sec.  2310-al9. 

As  I  understand  it,  the  provisions  of  Sees. 
2310-al  to  2310-«4  have  reference  to  pro- 
ceedings against  females,  the  term  [214]  of 
commitment  and  conditions  for  parole.  On 
no  other  theory  may  they  be  harmonized. 
The  males  are  kept  together  at  the  institution 
at  Knoxville,  and  the  females  are  sent  to 
one  or  all  of  the  state  hospitals  for  tlie  in- 
sane. Females  are  proceeded  against  as  if 
they  were  incorrigibles,  or  perhaps  as  males, 
by  reason  of  Ch.  186,  Acts  Thirty-fifth  Gen- 
eral Assembly,  and  the  term  of  commitment 
is  not  less  than  one,  nor  more  than  three 
years.  Provision  is  made  as  to  the  parole  of 
both  males  and  females,  and  Sec.  2310~a3 
relates  to  females,  while  Sec.  2310-al9  re- 
lates to  males;  unless  perhaps,  in  view  of 
Sees.  2310-al9,  2310-a22  ahd  2310-a27,  the 
terms  and  conditions  for  parole  should  now 
be  held  to  be  the  same  whether  the  patient 
be  male  or  female. 

While  there  may  be  some  doubt  about  this 
being  the  true  construction  of  the  written 
laws  upon  the  subject,  it  being  our  duty  to 
harmonize  them  if  possible,  this  opinion  is 
not  wholly  based  upon  this  construction.  If 
I  am  right,  the  ease  is  easy  of  solution.  The 
trial  court  on  the  original  hearing  should 
have  committed  the  plaintiff  for  a  definite 
time,  to  wit,  not  less  than  one  or  more  than 
three  years,  and  the  effect  of  its  sentence  was 
to  commit  the  plaintiff  for  three  years.  But 
the  statute;  we  have  already  quoted  makes 
provisions  for  a  parole  after  thirty  days  upon 
recommendation  of  the  physician  and  super- 
intendent in  charge.  This  is  to  be  given  if, 
to  the  officers  charged  with  such  duty,  the 
patient  should  appear  to  be  cured,  and  then 
only  upon  certain  pledges  being  made  by  the 
patient,  etc.  Provision  is  also  made  for  the 
return  of  the  patient  in  case  of  a  violation  of 
the  pledge  or  of  any  of  the  statutory  condi- 
tions. 

If  this  be  the  law,  then  it  is  perfectly 
manifest  that  plaintiff  in  this  case  was  not 
entitled  to  her  discharge,  and  that  the  trial 
judge  had  no  authority  to  release  the  plain- 
tiff or  to  relieve  her  from  her  pledge  or  the 
statutory  conditions.  If  he  had  this  power, 
then  he  had  power  to  abrogate  statutory  pro- 
visions without  any  authority.  These  pro- 
visions were  wise  ones,  made  for  the  benefit, 
not  only  of  the  patient,  but  also  [215]  of  th« 
general  public.  This  "ticket  of  leave"  could 
only  be  granted  upon  recommendation  of  the 
physician  and  superintendent,  and  the  condi- 
tions imposed  were  due  to  the  known  fact 
that  the  drug  habit  is  difficult  to  cure,  and 


the  victim  uncertain,  even  though  apparently 
cured. 

No  court  should  assume  to  exercise  this 
power  for  the  physician  and  the  superintend- 
ent, and  even  if  it  could,  it  should  demand 
the  pledge  required  of  the  patient  as  a  con- 
dition to  her  release.  Any  other  rule  would 
entirely  destroy  the  efficacy  of  the  parole  sys- 
tem. There  is  no  claim  that  the  superintend- 
ent acted  fraudulently  or  corruptly,  or  that 
he  refused  to  grant  a  parole  under  proper 
conditions,  and  we  do  not  have  these  facts 
to  consider,  even  if  they  might,  under  any 
circumstances,  be  taken  into  account. 

But  assuming  that  Sees.  2310-a2, ,  2310- 
aS  and  2310-a4  have  been  repealed  in  toio, 
both  as  to  males  and  females,  and  that  the 
matter  is  governed  by  Sees.  2310-all,  2310- 
a]2,  2310-al3  and  231(V-al9,  the  commitment 
is  until  the  patient  is  cured  and  not  exceed- 
ing three  years;  and  there  is  a  provision  for 
a  parole  at  any  time  when  the  superintendent 
believes  the  patient  to  be  cured,  upon  certain 
conditions  and  pledges.  Of  course,  the  super- 
intendent's belief  as  to  cure  is  the  equiva- 
lent, in  his  mind,  to  "cured;"  and  the  law- 
guards  both  the  patient  and  the  public  by 
providing  that,  if  the  patient  is  released  as 
cured  before  the  expiration  of  the  three  years, 
it  must  be  on  certain  pledges  and  conditions. 
The  term  is  three  years;  but  if  the  patient  is 
believed  by  the  superintendent  to  be  cured,  he 
or  she  ma3'  be  released  short  of  that  time 
upon  certain  conditions.  Whether  or  not  the 
patient  is  cured  at  any  given  time  is  a  mere 
question  of  belief  at  most.  Proof  of  abso- 
lute cure  cannot  be  made.  It  is  not  within 
the  power  of  the  human  mind  to  know 
whether  or  not  one  is  cured  of  a  given  habit 
until  it  has  been  proved  by  conduct;  hence 
any  distinction  between  an  actual  cure  and 
belief  as  to  a  cure  is  too  refined  for  discus- 
sion. Indeed,  there  is  and  can  be  no  differ- 
ence upon  this  proposition.  The  point  to  it 
is  that  the  [216]  belief  as  to  a  cure  must  be 
that  of  a  particular  individual,  to  wit,  the 
superintendent  of  the  hospital.  None  other 
may  substitute  himself  and  grant  the  parole. 

The  most  that  can  be  said  for  the  conclu- 
sions of  the  trial  court  in  this  case  is  that  he 
believed  the  plaintiff  to  be  cured;  but  he 
released  her  without  requiring  any  pledges 
or  exacting  any  reports:  and  no  matter  how 
soon  she  mav  resume  her  old  habits,  there 
is  no  way  of  getting  her  back  to  put  In  her 
full  time  of  three  years,  except  by  another 
independent  hearing  upon  the  matter.  Sure- 
ly, even  if  the  case  should  be  determined 
under  the  provisions  of  the  law  relating  to 
the  hospital  at  Knoxville,  there  was  no  justi- 
fication for  releasing  plaintiff  on  the  belief 
of  the  trial  judge  that  she  was  cured.  Any 
other  construction  would  involve  the  super- 
intendents in  constant  litigation;  for  a  pa- 
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*'I  have  carefully  inquired  into  the  record 

of  as  named  above  and  do  hereby 

certify    that    I    believe   the   statements   con- 
tained in  his  above  report  are  true. 


"Clerk  district  court  of  Iowa  in  and  for 
county,  Iowa. 

"Dated  this  day  of  ,  19—. 

"And  if  at  any  time  the  patient  on  parole, 
for  any  reason  fails  to  make  the  above  report, 
the  sheriff  of  the  county  wherein  such  patient 
resides  shall  without  further  writ  or  war- 
rant, return  said  patient  at  once  to  the 
hospital  from  w^liich  he  or  she  has  been 
paroled  on  receiving  notice  of  such  failure 
from  the  clerk  of  the  district  court  of  the 
county  wherein  the  patient  resides,  or  any 
three  reputable  citizens  thereof.  And  the 
patient  so  returned  sliall  be  detained  and 
treated  during  the  full  term  of  his  commit- 
ment. 

**Sec.  2310-a4.  That  all  statutes  of  the 
state  providing  for  the  trial,  commitment, 
detention  and  treatment  of  incorrigibles  sent 
to  industrial  schools  shall  be  applicable  to 
trial,  detention  and  treatment  of  all  patients 
committed  under  the  provisions  of  fJiis  act, 
except  in  so  far  as  they  may  be  modified 
by  the  provisions  of  this  act. 

"Sec.  2310-al2.  On  presentation  of  the  ap- 
plication provided  for  in  section  six  hereof, 
unless  made  in  person  by  an  inebriate,  dipso- 
maniac, or  user  to  excess  of  narcotic  drugs, 
the  judge  shall  issue  an  order,  which  may  be 
served  by  any  peace  [212]  officer,  directing 
liim  to  bring  the  accused  person  before  him 
for  examination,  and  on  his  appearance,  un- 
less he  demands  a  formal  trial,  the  judge 
shall  hear  any  evidence  which  may  be  ad- 
duced touching  the  accusation.  The  accusefl 
may  be  represented  by  counsel  and  the  judge 
may,  if  he  deems  it  necessary,  require  the 
county  attorney  of  the  county  where  the  hear- 
ing is  had  to  attend  and  assist  in  such 
hearing.  In  case  said  application  be  volun- 
tarily or  involuntarily  made  and  the  said 
judge  shall  determine  that  the  accused  is  n 
proper  person  to  be  committed  to  said  hos- 
pital, he  «hall  make  an  order  committing 
him  thereto;  otherwise  he  shall  be  discharged. 
The  term  of  detention  and  treatment  shall  be 
until  the  patient  is  cured  and  not  exceeding 
three  years.  Provided  that  before  a  person 
shall  be  committed  to  a  state  hospital  for 
inebriates  satisfactory  evidence  shall  be  sub- 
mittcKl  to  the  trial  court  or  judge  showing 
that  the  person  committed  is  not  of  bad  re- 
pute or  of  bad  character  apart  from  his  or 
her  habit  for  which  the  commitment  is 
made  and  that  there  is  reasonable  ground 
for  believing  that  the  person  if  committed 
will  be  cured  of  such  habit,  and  provided 
further,  that  the  board  of  control  of  state  in- 
Hlitutions  may  discharge  Jiny  person  commit- 


ted to  a  state  hospital  uuder  the  provisions 
of  this  act  on  the  recommendation  of  the 
superintendent  wlien  satisfied  tliat  such  per- 
son will  not  receive  substantial  benefit  from 
furtlier  hospital  treatment. 

'Sec.  2310-al9.  Any  patient  whom  the 
superintendent  believes  to  be  cured  may  be 
paroled,  conditioned  on  said  patient's  signing 
a  written  pledge  agreeing  to  refrain  from 
the  use  of  all  intoxicating  liquors  as  a 
1)everage,  and  from  the  use  of  morphine  and 
cocaine  or  other  narcotic  drugs  during  the 
term  of  his  commitment^  and  shall  avoid  fre 
quenting  places  and  the  association  of  people 
tending  to  lead  him  back  to  his  old  habits 
of  inebriety.  And  said  paroled  patient  mu^t 
make  written  reports  to  the  superintendent  of 
said  hospital  at  the  beginning  of  each  month 
on  blanks  to  be  furnished  the  clerk  of  the 
district  court  for  that  purpose,  to  the  effect 
that  he  has  not  during  the  month  past  in 
any  respect  violated  any  [213J  of  tlie  terms 
and  conditions  of  his  parole,  which  reports 
must  lie  investigated  and  approved  by  tlic 
clerk  of  the  district  court  of  the  county  in 
which  the  patient  resides,  who  may  demand 
from  said  paroled  patient  satisfactory  evi- 
dence as  to  the  truth  of  the  statement.  H. 
at  any  time,  a  patient  on  parole  shall  fail 
to  make  said  report,  or  shall  fail  in  any  re- 
spect to  fulfill  all  of  the  conditions  upon 
which  said  parole  was  granted,  he  may  with 
out  any  further  proceeding  wliatever  and  on 
the  written  order  of  the  superintendent  of 
said  hospital,  be  taken  and  returneil  to  the 
hospital,  there  to  be  detained  and  treated 
as  provided  herein.  Sfild  patient  so  violat- 
ing his  parole  may  Im*  returned  by  any  peace 
officer,  or  by  any  officer  or  person  whom  the 
superintendent  of  the  hospital  may  direct  so 
to  do. 

"Sec.  2310-a22.  Females  who  are  dipso- 
maniacs, inebriates  or  addicted  to  the  exces- 
sive use  of  morphine,  cocaine,  or  other  nar- 
cotic drugs,  may  be  committed  to  a  state 
hospital  for  the  insane  to  be  designated  by 
the  board  of  control,  for  treatment,  and  all 
the  provisions  of  this  act,  so  far  as  applicable 
and  except  as  modified  by  this  section,  shall 
apply  in  such  cases  and  also  to  the  cases  of 
such  females  as  may  remain  in  the  hospital 
for  inebriates  connected  with  any  state  hos- 
pital." 

There  is  some  confusion  and  apparent  con- 
flict in  these  provisions,  but  it  is  apparent 
from  the  original  acts  that  Sees.  23l0-a6  to 
2310-a31,  inclusive,  save  Sec.  2310-a22,  have 
reference  to  male  inebriates;  while  Sees. 
2310-al  to  2310-a5,  inclusive,  have  reference 
to  all  inebriates,  whether  male  or  female,  and 
the  latter  are  either  repealed  or  amended  hy 
the  special  utatutea  above  referred  to,  ap- 
plying to  male  inebriates  only.  Tt  is  a  little 
dihienlt  to  harmonize  Sees.  2310-a2,  2310-an 
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and  ?310-a4,  and  2310-al2  and  28ia-a22,  rem- 
itting to  the  manner  of  trial  and  terra  of 
fommitment.  As  to  females,  the  term  is  until 
the  patient  is  cured,  and  not  exceeding  three 
vears,  and  the  parole  provision  as  to  males 
appears  in  Sec.  2310-al9. 

As  I  understand  it,  the  provisions  of  Sees. 
2310-al  to  2310-a4  have  reference  to  pro- 
ceedings against  females,  the  term  [214]  of 
commitment  and  conditions  for  parole.  On 
no  other  theory  may  they  be  harmonized. 
The  males  are  kept  together  at  the  institution 
at  Knoxville,  and  the  females  are  sent  to 
one  or  all  of  the  state  hospitals  for  the  in- 
rane.  Females  are  proceeded  against  as  if 
they  were  incorrigibles,  or  perhaps  as  males, 
by  reason  of  Ch.  186,  Acts  Thirty-fifth  Gen- 
eral Assembly,  and  the  term  of  commitment 
la  not  less  than  one,  nor  more  than  three 
rears.  Provision  is  made  as  to  the  parole  of 
both  males  and  females,  and  Sec.  231(>--a3 
relates  to  females,  while  Sec.  2310-al9  re- 
lates to  males;  unless  perhaps,  in  view  of 
Sees.  23ia-al9,  2310-a22  and  2310-a27,  the 
terms  and  conditions  for  parole  should  now 
be  held  to  be  the  same  whether  the  patient 
be  male  or  female. 

While  there  may  be  some  doubt  about  this 
being  the  true  construction  of  the  written 
laws  upon  the  subject,  it  being  our  duty  to 
harmonize  them  if  possible,  this  opinion  is 
not  wholly  based  upon  this  construction.  If 
T  am  ri^ht,  the  ease  is  easy  of  solution.  The 
trial  court  on  the  original  hearing  should 
have  committed  the  plaintiff  for  a  definite 
time,  to  wit,  not  less  than  one  or  more  than 
three  years,  and  the  effect  of  its  sentence  was 
to  commit  the  plaintiff  for  three  years.  But 
the  statute  we  have  already  quoted  makes 
provisions  for  a  parole  after  thirty  days  upon 
recommendation  of  the  physician  and  super- 
intendent in  charge.  This  is  to  be  given  if, 
to  the  officers  charged  with  such  duty,  the 
patient  should  appear  to  be  cured,  and  then 
only  upon  certain  pledges  being  made  by  the 
patient,  etc.  Provision  is  also  made  for  the 
return  of  the  patient  in  case  of  a  violation  of 
the  pledge  or  of  any  of  the  statutory  condi- 
tions. 

If  this  be  the  law,  then  it  is  perfectly 
manifest  that  plaintiff  in  this  case  was  not 
entitled  to  her  discharge,  and  that  the  trial 
judge  had  no  authority  to  release  the  plain- 
tiff or  to  relieve  her  from  her  pledge  or  the 
^tutory  conditions.  If  he  had  this  power, 
then  he  had  power  to  abrogate  statutory  pro- 
Tipions  without  any  authority.  These  pro- 
visions were  wise  ones,  made  for  the  benefit, 
not  only  of  the  patient,  but  also  [215]  of  the 
general  public.  This  "ticket  of  leave"  could 
only  be  granted  upon  recommendation  of  the 
physician  and  superintendent,  and  the  condi- 
tions imposed  were  due  to  the  known  fact 
that  the  drug  habit  is  difficult  to  cure,  and 


the  victim  uncertain,  even  though  apparently 
cured. 

Xo  court  should  assume  to  exercise  this 
power  for  the  phvHieian  and  the  superintend- 
ent, and  even  if  it  could,  it  should  demand 
the  pledge  required  of  the  patient  as  a  con- 
dition to  her  release.  Any  other  rule  would 
entirely  destroy  the  efficacy  of  the  parole  syt*- 
tem.  There  is  no  claim  that  the  superintend- 
ent acted  fraudulently  or  corruptly,  or  that 
he  refused  to  grant  a  parole  under  proper 
conditions,  and  we  do  not  have  these  facts 
to  consider,  even  if  they  might,  under  any 
circumstances,  be  taken  into  account. 

But  assuming  that  Sees.  2310-a2, ,  2310- 
aS  and  2310-a4  have  been  repealed  in  foiOf 
both  as  to  males  and  females,  and  that  the 
matter  is  governed  by  Sees.  2310-all,  2310- 
a12,  2310-al3  and  231(V-al9,  the  commitment 
is  until  the  patient  is  cured  and  not  exceed- 
ing three  years;  and  there  is  a  provision  for 
a  parole  at  any  time  when  the  superintendent 
believer  the  patient  to  be  cured,  upon  certain 
conditions  and  pledges.  Of  course,  the  super- 
intendent's belief  as  to  cure  is  the  equiva- 
lent, in  his  mind,  to  "cured;"  and  the  law 
guards  both  the  patient  and  the  public  by 
providing  that,  if  the  patient  is  released  as 
cured  before  the  expiration  of  the  three  years, 
it  must  be  on  certain  pledges  and  conditions. 
The  term  is  three  years ;  but  if  the  patient  is 
believed  by  the  superintendent  to  be  cured,  he 
or  she  may  be  released  short  of  that  time 
upon  certain  conditions.  Whether  or  not  the 
patient  is  cured  at  any  given  time  is  a  mere 
question  of  belief  at  most.  Proof  of  abso- 
lute cure  cannot  be  made.  It  is  not  witliiu 
the  power  of  the  human  mind  to  know 
whether  or  not  one  is  cured  of  a  given  habit 
until  it  has  been  proved  by  conduct;  hence 
anv  distinction  between  an  actual  cure  and 
belief  as  to  a  cure  is  too  refined  for  discus- 
sion. Indeed,  there  is  and  can  be  no  differ- 
ence upon  this  proposition.  The  point  to  it 
is  that  the  [216]  belief  as  to  a  cure  must  be 
that  of  a  particular  individual,  to  wit,  the 
superintendent  of  the  hospital.  None  other 
may  substitute  himself  and  grant  the  parole. 

The  most  that  can  be  said  for  the  conclu- 
sions of  the  trial  court  in  this  case  is  that  he 
believed  the  plaintiff  to  be  cured;  but  he 
released  her  without  requiring  any  pledges 
or  exacting  any  reports;  and  no  matter  how 
soon  she  may  resume  her  old  habits,  there 
is  no  way  of  getting  her  back  to  put  in  her 
full  time  of  three  years,  except  by  another 
independent  hearing  upon  the  matter.  Sure- 
ly, even  if  the  case  should  be  determined 
under  the  provisions  of  the  law  relating  to 
the  hospital  at  Knoxville,  there  was  no  justi- 
fication for  releasing  plaintiff  on  the  belief 
of  the  trial  judge  that  she  was  cured.  Any 
other  construction  would  involve  the  super- 
intendents in  constant  litigation;  for  a  pa* 
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:proceeding8  for  Commitment, 

The  proceedings  for  commitment  under  the 
statutes  providing  for  compulsory  treatment 
of  inebriates  are  quasi-judicial  only,  and  the 
strictness  required  in  criminal  cases  is  not 
essential.  Thus  in  Ejt  parte  O'Connor,  29 
Cal.  App.  225,  155  Pac.  116,  the  court  in  dis- 
cussing the  necessity  of  a  jury  trial  said: 
"The  object  of  the  statute  is  merely  to 
authorize  the  state  to  take  charge  of  and 
force  treatment  upon  those  so  far  addicted  to 
the  intemperate  use  of  alcoholic  liquors  or 
narcotics  as  to  have  lost  the  power  of  self- 
control  or  to  have  become  inebriates  or  dipso- 
maniacs. The  legislation  represents  in  real- 
ity the  exercise  only  of  the  police  power, 
whereby  the  state  may  control  or  correct  tiie 
individual  habits  of  its  citizens  where  such 
habits  are  or  may  become  a  menace  to  the 
peace,  comfort,  'good  neighborhood,'  and 
health  of  the  commonwealth.  The  proceed- 
ing does  not  involve  a  trial,  but,  in  analogy 
to  the  common-law  proceeding  in  insanity 
cases,  is  a  mere  inquisition,  by  way  of  a 
special  proceeding,  the  determination  of 
which  should  be  left,  as  the  law  intends, 
largely  to  persons  possessing  the  learning  of 
experts,  and  not  to  laymen,  of  whom  juries 
are  ordinarily  composed,  and  who  do  not,  nor 
are  expected  to,  possess  the  training  and 
learning  essential  to  a  just  and  intelligent 
solution  of  a  scientific  question  such  as  is 
necessarily  involved  in  a  proceeding  whose 
purpose  is  to  ascertain  and  determine  whether 
a  person,  from  whatsoever  cause,  is  suffering 
from  some  serious  mental  infirmity." 

In  Baltimore  v.  Keeley  Institute,  81  Md. 
10(5,  31  Atl.  437,  27  L.R.A.  646,  it  appeared 
that  a  certain  person  was  committed  to  the 
Keeley  Institute  by  an  order  of  the  circuit 
court  of  the  citv  of  Baltimore  under  an  "Act 
to  provide  for  the  treatment  and  cure  of 
habitual  drunkards."  The  act  provided  that 
any  inhabitant  of  the  state,  who  is  of  kin  to 
or  friend  of  an  liabitual  drunkard,  as  de- 
fined in  tke  act.  may  appiy  by  petition  to 
the  circuit  court  of  the  county,  where  such 
drunkard  resides,  for  leave  to  send  BUcli 
drunkard  to  an  institution  located  in  Marv- 
land  for  the  medical  treatment  of  drunken- 
ness as  said  court  may  designate.  The  court 
in  passing  on  the  act  with  reference  to  the 
compulsory  commitment  of  the  inebriate 
said:  "The  law  now  under  consideration,  in 
so  far  as  it  relates  to  the  llbertv  of  the 
drunkard,  does  not  require  the  interven- 
tion of  a  jury,  for  the  reason  that  he  volun- 
tarily, and  in  advance,  agrees  in  writing  that 
the  court  may  send  him  to  any  institution 
in  the  state  for  the  medical  treatment  of 
drunkenness.  We  are  very  clear  that  the 
law  does  not  in  the  remotest  possible  sciihc 
curtail  any  right  of  the  drunkard.*' 

In  State  v.  Brooks,  146  la.  205,  125  X.  W. 
168,  it  appeared  that  the  defendant  was  com- 


mitted to  the  inebriate  hospital  for  trea^ 
ment  under  a  statute  in  Iowa  which  provid- 
ed as  follows :  *•  *0n  presentation  of  the  ap- 
plication provided  for  in  section  6  hereof,  un- 
less made  in  person  by  an  inebriate,  dipso- 
maniac, or  user  to  excess  of  narcotic  drugs, 
the  judge  shall  issue  an  order,  which  may 
be  served  by  any  peace  officer,  directing  him 
to  bring  the  accused  person  before  him  for 
examination,  and  on  his  appearance,  unless 
he  demands  a  formal  trial,  the  judge  shall 
hear  any  evidence    which    may    be    adduced 
touching  the  accusation.    The  accused  may  be 
represented  by  counsel  and  the  judge  may, 
if  he  deems  it  necessary,  require  the  county 
attorney   of   the   county    where   the   hearing 
is   had   to  attend  and   assist   in   such  hear- 
ing.    In  case  said  application  be  voluntarily 
or   Involuntarily   made   and   the   said   judge 
shall  determine  that  the  accused  is  a  proper 
person    to    be   committed    to   said    hospital, 
he    shall    make    an    order    committing;    him 
thereto;    otherwise   he   shall    be   discharged. 
The  term  of  detention  and  treatment  shall  be 
until  the  patient  is  cured  and  not  exceeding 
three  years.'    Code  Sup.  1907,  section  2310- 
al2."     The  court  said;   "The  statute  quoted 
does  not  define  what  is  meant  by  a  formal 
trial.    If  it  were  necessary  to  support  its  con- 
stitutionality as  an  abstract  proposition  to 
hold  that  defendant  is  entitled  to  a  jury,  we 
see  nothing  to  prevent  us  from  holding  that 
the  statute   provides   for  a  jury  trial.     By 
necessary  inference  defendant  is  entitled  to 
'a  formal  trial'  if  he  demands  it,  and  if  a 
jury    trial    is    the    only   kind    which    would 
answer  the  requirements  in  a  constitutional 
sense,  we  should  say  that  a  trial  by  jury  was 
guaranteed  by  the  statute.    As  defendant  did 
not  demand  such  a  trial,  there  is  no  occasion 
for  passing  upon  the  question  argued." 

In  the  case  of  In  re  Simmons,  76  Neb. 
639,  107  N.  W.  863,  a  statute  providing  for 
the  commitment  of  dipsomaniacs  or  inebri- 
ates was  passed  on.  The  statute  provided  in 
part  as  follows:  "Applications  for  admission 
of  such  persons  to  the  hospital  must  be  made 
in  writing  in  the  nature  of  an  information, 
verified  by  afiidavit;  such  information  must 
allege  that  the  person  in  whose  behalf  the 
application  is  made  is  lielieved  by  the  in- 
formant to  be  a  dipsomaniac  or  inebriate  or 
addicted  to  the  excessive  use  of  morphine, 
cocaine  or  other  narcotic  drugs  and  a  fit  sub- 
ject for  treatment  in  the  hospital.  .  .  . 
If,  upon  the  investigation,  the  commissioners 
shall  find  the  information  to  be  true,  thov 
shall  impose  upon  the  person  in  whose  behalf 
the  application  is  made,  a  sentence  of  de- 
tention in  the  hospital  until  the  patient  is 
cured,  and  not  exceeding  three  years."  U 
was  also  provided  (section  65)  that  **thc 
commissioners  shall  hear  testimony  for  and 
against  such  application,  and  the  parties  may 
be  represented  by  counsel  upon  the  hearing."" 
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On  a  liabeas  corpuB  proceeding  to  releAse  the 
rdalor  who  was  committed  nnder  the  act  the 
court  held  that  a  commitment  without  an  in- 
formation  and  finding  is  void.    In  construing 
the  statute  the  court  said:  *'From  these  pro- 
Tisions  of  the  statute  it  appears  that,  when  a 
citizen  is  charged  with  being  a  dipaomaniae 
or  an  inebriate,  there  muat  be  a  triaL  and 
findings  ol  fact,  and  there  must  be,  of  course, 
a  record  of  this  trial  and  of  these  findings, 
and  thiB  record  must  be  kept  with  sufficient 
formality    to   show   the   jurisdiction    of    the 
oommisskmers  in  the  premises,  and  also  to 
show  the  action  that  was  taken  by  the  com- 
missioners upon  the  complaint.    In  order  to 
justify  the  commitment  of  the  person  charged, 
this  record   must   show   that   from   the  evi- 
dence the  commissioners  found  the  facts  to 
exist  that  would  require  such  commitment. 
This  the  record  before  us  fails  to  do.    There 
is  no  finding  that  the  person  charged  is  an 
inebriate,  and  without  such  finding  the  con* 
elusion  of  the  commissioners  that  he  is  a  fit 
subject  for  treatmont  in  the  hospital  is  wholly 
unwarranted.     It  would  seem  that  the  com- 
missioners   have   overlooked   the   importance 
of  proceedings  under  whidi  a  citizen  is  to  be 
deprived   of  his  liberty,  and  have  failed  to 
appreciate   the  great  responsibility   that    is 
phieed  upon  them  by  the  statute  in  question/' 
In  Sehutte  v.  Douglass,  90  Conn.  529,  07 
Atl.  906,  it  appeared  that  the  appellant  was 
committed  to  a  sanitarium  for  treatment  as 
an  inebriate  pursuant  to  a  statute  (Gen.  St. 
1902,  §   2744).     That  act   ''gives  the  court 
of  probate  for  any  probate  district  of  this 
state  power  to  commit,  after  hearing  had,  one 
who  is  found  by  it  to  be  (a)  a  resident  of,  or 
domiciled  in,  the  district  and  (b)  an  habitual 
drunkard,  upon  application  by  (c)  any  of  his 
relatives  and  (d)  upon  such  reascxiable  notice 
to  the  alleged  inebriate  as  it  may  prescribe." 
Tbe  appellant  attacked  the  order  of  commit- 
ment on   the  grounds  that  the  application 
upon  which  the  order  was  issued  was  made  by 
her  brother-in-law  and  therefore    not    by    a 
relative   as  prescribed  by  the  statute.     The 
court  in  construing  that  part  of  tlie  statuto 
said:    ''The  term   'any  of   his  relatives,'   in 
§  2744,   has  never   been  before  us  for   con- 
stmction.     The  purpose  of  the  statute  is  to 
protect  the  person  and  safeguard  tbe  rights 
of  the  person   alleged    to    be    an    habitual 
drunkard,  by  providing  that  the  application 
shall  be  made  by  one  who  has  a  public  in- 
terest, as  a  selectman,  or  by  one  who  has  a 
private  interest,  as  a  relative.     The  degree 
of  the  relationship  is  not  specified  in  the 
statute.     Near  relatives  by  affinity  are  gen- 
erally bound  by  a  closer  tie  of  affection  to 
their  reiattve  than  are  his  remote  relatives 
hy  blood.     The  interest   of   the   relative   by 
affinity    may   be  -greater   than    that    of    the 
relative  by  blood.    Before  the  order  of  com- 


mitment can  issue,  the  court  must  find  the 
fact  of  habitual  intemperance,  and  that  serv' 
ice  has  been  made  upon  the  alleged  inebriate. 
The  very  informality  of  procedure  in  our 
courts  of  probate  will  tend  to  prevent  a  find- 
ing of  these  jurisdictional  facts  either  ill- 
advisedly  or  through  the  imposition  of  a 
relative  by  affinity." 

JDetention  of  Inebriate, 

In  several  instances  statutes  providing  for 
the  treatment  of  inebriates  have  been  con- 
strued as  giving  no  right  to  detain  against 
his  will  a  person  committed  for  treatment,  or 
vohmtarily  entering  a  state  institution  for 
that  purpose. 

In  Matter  of  Baker,  29  How.  Pr.  (N.  Y.) 
488,  it  appeared  that  the  petitioner  volun- 
tarily entered  the  New  York  State  Inebriate 
Asylum  to  remain  there  for  one  year  agree- 
ing to  pay  for  the  medical  treatment  and 
board.  On  a  habeas  corpus  proceeding  be- 
fore the  expiration  of  the  time  agreed  to 
remain  at  the  asylum  the  superintendent  of 
the  asylum  sought  to  retain  the  petitioner  in 
the  institution  under  a  state  statute  which 
provided  as  follows:  '''Said  institution  shall 
have  power  to  receive  and  retain  all  inebriates 
who  enter  said  asylum  either  voluntarily  or 
by  the  order  of  the  committee  of  any  habitual 
drunkard'  (Laws  of  1857,  vol.  1,  p.  431,  §  9) ." 
The  court  in  deciding  in  favor  of  the  release 
of  the  petitioner  said:  ''If  the  legislature  has 
the  power  to  authorize  the  detention  of 
patients  in  the  asylum  for  a  reasonable  time, 
to  be  prescribed  by  statute,  who  go  there 
voluntarily,  and  agree  to  remain  there  such 
a  time,  and  to  prescribe  the  manner  they  may 
be  arrested  and  taken  back  to  the  institution, 
if  they  leave  it  before  the  expiration  of  sucli 
tinne,  it  has  failed  to  pass  a  law  which  confers 
such  authority.  All  statutes  in  restraint  of 
liberty  must  be  strictly  construed.  This  is 
a  principle  which  cannot  be  disregarded,  and 
it  must  be  applied  in  construing  the  authority 
conferred  upon  the  inebriate  asylnm  to  're- 
ceive and  retain'  inebriates  who  enter  it 
voluntarily.  The  power  given  to  'retain'  such 
patients,  in  my  judgment,  only  confers  the 
right  upon  the  superintendent  of  the  institu- 
tion to  keep  them  so  long  as  they  will  volun- 
tarily remain,  and  no  longer." 

In  Foreman  v.  Hennepin  County,  64  Minn. 
871,  67  N.  W.  207,  it  appeared  that  an 
habitual  drunkard  was  committed  to  the  in- 
stitute for  the  cure  of  inebriates  by  an  order 
of  the  probate  court  under  a  statute.  The 
court  said:  '^But  an  examination  of  the  act 
satisfies  us  that  the  proceedings  provided  for 
do  not  contain  the  first  element  of  a  legal 
guardianship  of  the  person.  The  institute  in 
which  the  drunkard  is  to  be  treated  is  desig- 
nated,   not   by    the    probate   jtidge,    but    bv 
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three  citizens  appointed  by  the  judge.  After 
rhe  designation  of  the  institute,  and  the  so- 
oalled  'commitment,'  it  is  still  entirely  op- 
tional with  the  inebriate  whether  he  will  go 
there  for  treatment.  Neither  the  probate 
judge  nor  the  oflicers  of  the  designated  in- 
stitute have  any  power  to  compel  him  to  do 
so.  And,  if  he  sees  fit  to  go  there  voluntarily, 
no  one  has  any  power  to  compel  him  to  stay 
there,  or  to  submit  to  treatment  for  a  single 
day.  The  only  semblance  of  authority  or 
control  over  him  by  any  one  is  the  author- 
ity given  in  the  fifth  section  of  the  act  to 
the  officers  of  the  institute,  to  enforce  such 
reasonable  rules  as  may  be  necessary  for 
the  administration  of  proper  treatment  to  the 
patient.  Even  this  authority  would  only 
contin\ie  so  long  as  the  party  saw  fit  to  re- 
main an  inmate  of  the  institute.  The  framer 
of  the  bill  evidently  attempted  to  give  it  the 
appearance  of  a  proceeding  for  the  appoint- 
ment of  a  guardian  for  the  inebriate,  but, 
when  the  provisions  of  the  act  are  analyzed, 
they  fall  very  far  short  of  it." 

In  State  v.  Ryan,  70  Wis.  676,  36  N.  W. 
823,  it  appeared  that  the  relator  was  com- 
mitted to  the  Milwaukee  County  insane 
asylum  under  a  state  act  known  as  "An  Act 
relating  to  inebriates  and  habitual  drunkards" 
(ch.  194,  Laws  1887)  which  provided  as 
follows:  "Any  person  who  shall  be  charged 
upon  the  eomplaint  of  another  with  being  an 
inebriate,  habitual  or  common  drunkard  shall 
be  arrested  and  brought  before  a  judge  of  a 
court  of  record  for  trial  in  the  same  manner 
that  offenders  may  be  arrested  and  brought  to 
trial  before  a  justice  of  the  peace;  and  if  he 
shall  be  convicted  of  being  an  inebriate, 
liabitual  or  common  drunkard,  he  shall  be 
sentenced  to  imprisonment  or  confinement  in 
any  inebriate  or  insane  asylum  in  this  state, 
for  a  period  not  exceeding  two  years,  nor 
less  tJian  three  months."  On  a  habeas  corpus 
proceeding  for  the  relator's  discharge  the 
court  said:  "These  statutes  all  go  upon  the 
theory  of  personal  disability,  or  want  of  self- 
control,  which  exposes  the  victim  or  others 
to  danger,  or  his  estate  to  loss.  These  condi- 
tions create  the  necessity  of  intervention  by 
the  state  through  its  authorized  agency,  as 
the  needed  physician — the  Good  Samaritan — 
the  temporary  guardian.  The  purpose  of  such 
^[uardianship  is  humane,  beneficent,  and  pa- 
ternal, but  the  lawful  right  to  its  continuance 
is  limited  to  the  period  of  such  disability  or 
want  of  self-control.  Since  the  only  right 
of  such  confinement  springs  from  the  neces- 
sities resulting  from  such  conditions,  the  re- 
moval of  the  conditions,  and  hence  the  neces- 
sities, when  judicially  ascertained,  termi- 
nates the  right.  Tied.  Lim.  Police  Powers, 
114,  no,  §  46,  and  cases  there  cited.  But  the 
act  in  question  goes  upon  an  entirely  different 
theory.  According  to  it,  'any  person  .  .  . 
being    an    inebriate,    habitual    or    common 


drunkard,'  may  be  oonvicted  thereof,  and  if 
'some  relative  or  friend'  gives  the  requisite 
bond,  he  must  'be  sentenced  to  imprisoninent 
or  confinement'  for  a  period  to  be  definitely 
fixed  by  the  judge,  within  certain  limits. 
Such  conviction  is  not  made  dependent  upon 
his  inability  to  attend  to  bnsiness,  nor  upon 
any  want  of  self-control,  nor  upon  his  being 
dangerous  to  himself  or  others,  but  solely 
upon  his  nbeing  an  inebriate, ^habitual  or  com- 
mon drunkard.'  Just  what  would  make  a. 
person  such  is  not  very  clearly  defined. 
Manifestly,  it  was  intended  that  the  drunk- 
enness should  be  repeated  to  the  extent  of 
becoming  habitual,  but  just  how  frequently 
it  should  oecur,  or  the  extent  of  the  delirium 
or  stupefaction,  is  left  as  a  matter  of  fact 
to  be  determined  by  those  who  miglit  differ 
widely  in  regard  to  it.  Such  habit  might 
exist,  and  yet  the  victim  be  kind  and  generous, 
hearted,  fully  capable  of  attending  to  his 
business,  gradually  increasing  his  estate,, 
tenderly  providing  for  the  wants  of  any  de- 
pendent upon  him,  and  without  at  all  en- 
dangering the  personal  safety  of  himself  or 
others.  Such  may  be  the  condition  of  this 
relator  for  aught  that  appears  in  this  record. 
True,  his  condition  may  be  so  deplorable  as- 
to  require  confinement  under  the  general  stat- 
ute mentioned,  or  even  such  as  to  properly 
call  for  punishment.  But,  as  we  have  seen, 
such  is  not  the  purpose  of  the  act  in  ques- 
tion. The  relator  has  never  been  convicted 
of  any  penal  offense  known  to  the  law,  even 
before  a  judge  at  chambers,  much  less  in  any 
court  of  law.  The  purpose  of  the  act  is  not  to- 
guard  merely  during  disability  or  want  of 
self-control  or  danger  of  personal  safety,  but 
to  imprison  for  a  fixed  period,  without  the^ 
commission  of  any  penal  offense,  or  any  trial 
in  a  court  of  law,  merely  by  reason  of  the- 
existenee  of  the  condition  named,  and  to- 
satisfy  the  act  and  the  'relative  or  friend' 
who  kindly  furnishes  the  requisite  bond.  Be- 
sides, the  act  contemplates  no  restoration — 
no  possibility  of  reformation  within  the  time 
thus  arbitrarily  fixed.  Not  having  been  con- 
victed of  any  offense  known  to  the  law,  it 
would  seem  that  he  is  beyond  the  reach  of 
executive  clemency." 

In  the  reported  case  it  is  held  that  under 
a  statute  providing  for  the  oommitment  of 
an  inebriate  "until  the  patient  is  cured  and 
not  exceeding  three  years^'  a  person  cannot  be 
detained  after  a  cure  is  effected.  A  similar 
(H>nclusion  was  reached  in  the  case  of  In  re 
Schwarting,  76  Neb.  77a,  108  N.  W.  125, 
wherein  it  was  said:  "The  act  under  which 
the  petitioner  was  committed  to  the  insane' 
hospital  is  supplementary  or  additional  to- 
the  statutes  which  provide  for  the  treatment 
of  the  insane  and  the  establishment  and 
maintenance  of  hospitals  for  the  reception  of 
that  unfortunate  class  of  individuals.  It  is 
an  exercise  of  the  paternal  care  of  the  state,. 
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designed  for  the  benefit  of  those  persons  whose 
mental  libre  has  become  so  weakened  by  the 
excessive  use  of  intoxicants  and  narcotics  that 
tbej  are  unable  to  refrain  from  an  undue  in- 
dulgence in  the  same,  and  in  whom  the  crav< 
log  has  become  so  intense  as  to  be  in  the 
nature  of  a  mental  infirmity.  From  an  early 
period  the  law  has  assumed  the  care  and 
protection  of  the  property  of  persons  who 
have  become  unfit,  on  account  of  excessive 
drinking  or  debauchery,  to  control  or  man- 
age the  same,  to  their  own  detriment  or  that 
of  the  public.  This  jurisdiction  is  assumed 
as  a  part  of  the  duty  of  the  state  to  protect 
society  from  the  burden  which  might  be  im* 
posed  upon  it  if,  by  the  improvidence  of  the 
individual,  he  or  his  family  should  be  so 
reduced  in  circumstances  as  to  become  a 
public  charge.  Comp.  St.  1003,  ch.  34,  sees. 
17,  21,  40  (Ann.  St.  6387,  5891,  5410).  This 
act  extends  this  care  to  the  person  as  well 
as  to  the  property  of  the  defective  individual, 
and  is  designed  to  protect  both  the  individual 
himself,  and  other  persons  who  may  be  ex- 
powd  to  injury  from  his  conduct,  from  the 
consequences  which  may  reasonably  be  an- 
ticipated if  he  should  be  left  at  liberty  to 
gratify  his  abnormal  cravings.  But  this 
power  should  be  exercised  with  great  caution 
and  only  upon  such  a  state  of  facts  being 
i»hown  as  would  justify  the  forcible  interven- 
tion of  the  state  for  the  protection  of  per- 
rons and  property.  .  .  .  It  is  contended 
that  the  provisions  with  reference  to  the  re- 
lease of  persons  is  inadequate,  but  if  the  un- 
constitutional restraints  with  reference  to  the 
liberty  of  the  patient  after  he  has  been  cured, 
which  are  imposed  by  section  7,  are  exercised 
from  the  act,  the  patient  has  the  same  remedy 
which  is  provided  for  all  other  persons  un- 
lawfully restrained  of  their  liberty.  Tlie 
commitment  provides  for  the  detention  in  the 
hospital  until  the  patient  is  cured.  The  gen- 
eral law  relating  to  the  control  of  the  hospital 
provides  that  any  person  who  is  cured  shall 
be  immediately  discharged  by  the  superin- 
tendent. The  detention  therefore  of  a  per- 
son who  is  cured  would  be  an  unlawful  re- 
Ftraint,  and  the  patient  thus  restrained  can 
he  released  by  the  ordinary  remedies  provided 
by  law  for  such  purpose.  No  law  conceived 
by  hnman  minds  can  -  be  said  to  be  perfect 
in  all  details,  and  this  act  Is  no  exception  to 
the  riile.  Its  purpose  is  a  good  one,  and 
it  is  intended  to  benefit  the  unfortunate  in- 
dividuals described  in  the  first  section  there- 
of, as  well  as  to  protect  society  in  general 
from  the  evils  flowing  from  the  reckless  oon- 
dnct  of  inebriates.  Whether  or  not  in  its 
operation  it  will  attain  the  results  desired  is 
a  question  which  the  future  alone  can  deter- 
mine, and  whether  or  not  it  shall  continue 
in  effect  remains  a  matter  for  legislative  dis* 
crction." 
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Gifts  —  Deposit  in  Bank  in  Name   of 
Donee. 

In  an  action  involving  the  title  to  money 
deposited  in  a  hank  and  entered  in  the  deposi- 
tor's passbook  as  *'payable  to  P  or  D  (chil- 
dren of  the  depositor),  an  equal  amount  to 
each,*'  but  entered  in  the  bank's  ledger  as 
''payable  to  self  or  V  or  D,  an  equal  amount 
to  each,"  the  evidence  is  held  to  be  sufficient 
to  show  that  it  was  the  depositor's  intention 
that  she  should  have  the  right  to  draw  the 
interest  for  her  own  use  during  her  life  if 
she  so  desired,  and  that  the  principal  sum 
should  go  to  the  two  children. 

[See  note  at  end  of  this  case.] 

Same. 

An  owner  of  a  bank  deposit  when  making 
an  additional  deposit  informed  the  assistant 
cashier  that  she  wanted  the  deposit  arranrred 
so  that  in  case  she  died,  her  two  children  P 
and  D  could  get  the  money,  but  so  that  slie 
could  draw  the  interest.  The  nionev  was 
thereupon  placed  in  an  account  by  itself,  and 
entered  in  the  depositor's  passbook  as  "pay- 
able to  P  or  D,  an  equal  amount  to  each," 
but  in  the  bank's  ledger  as  "payable  to  self 
or  P  or  D.  an  equal  amount  to  each."  It  is 
held  that  there  was  a  gift  of  the  money  to 
the  two  children  and  a  delivery  thereof  to  the 
liank  as  trustee  to  be  held  by  it  for  their 
use  and  benefit  during  the  life  of  tlie  depos- 
itor, witli  the  right  on  her  part  to  have  the 
use  and  benefit  of  the  accruing  interest. 

[See  note  at  end  of  this  case.] 

Same. 

The  entry  of  the  deposit  on  the  bank's 
ledger  as  payable  to  the  depositor  or  to  the 
two  children  did  not  aflfect  the  validity  of 
the  gift,  as  a  trust  in  personalty  need  not 
be  in  writing  or  in  any  particular  form. 

[See  note  at  end  of  this  case.] 

Same. 

The  gift  is  not  invalid  on  the  ground  that 
it  is  a  testamentary  disposition. 
[See  note  at  end  of  this  case.] 

Same. 

Til  at  the  depositor's  passbook  is  in  her  pos- 
sess»ion  at  the  time  of  her  death  does  not 
prevent  the  gift  from  taking  effect,  since 
there  was  an  actual  delivery  of  the  money 
to  the  bank  as  trustee,  and  a  symbolical  de- 
livery by  delivery  of  the  passbook  was  unnec- 
essary. 

[See  note  at  end  of  this  case.] 


Appeal  from  District  Court,  Weber  county: 
Howell,  Judge. 
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Action  by  John  A.  Boyle,  administrator  of 
Jane  X.  Pierce,  plaintiff,  against  Caroline  P. 
Dinsdale  et  al.,  defendants.  From  judgment 
rendered,  plaintiff  appeals.  The  facta  are 
stated  in  the  opinion.    Affibmed. 

Joseph  Chez  for  appellant. 
Jlalcerson  d  Pratt  for  respondents. 

[114]  Frick,  J. — The  appellant  as  ad- 
ministrator of  the  estate  of  Jane  N.  Pierce* 
deceased,  late  of  Weber  County,  I'tah, 
brought  this  action  to  recover  a  certain  de- 
posit of  money  which  it  is  alleged  was  made 
by  the  deceased  in  her  lifetime  in  the  Pingree 
National  Bank  of  Ogdcn,  and  in  which  money 
it  is  alleged  the  respondents  Geo.  T.  Pierce 
and  Caroline  P.  Dinsdale  claimed  some  right 
or  interest.  Tlie  respondent  bank  answered 
the  complaint,  admitting  that  certain  moneys 
had  been  deposited  in  the  bank  by  the  de- 
ceased, but  disclaiming  all  interest  in  or  right 
to  said  money  or  any  part  of  it  except  as  a 
depositary.  The  two  respondents,  Pierce  and 
Dinsdale,  [115]  filed  an  answer  and  cross- 
complaint.  In  their  answer  they  denied  ap- 
pellant's right  to  the  money  and  in  their 
cross-complaint  they  alleged  that  the  money 
belonged  to  them  as  a  gift  from  their  mother, 
the  deceased,  and  demanded  judgment  for  the 
same. 

There  is  not  much  dispute  respecting  the 
facts  which,  in  our  judgment*  must  control 
with  respect  to  what  the  result  should  be. 
The  difficult}',  if  there  be  one,  arises  as  one  of 
law  rather  than  one  of  fact. 

The  facts,  in  brief,  are: 

That  Jane  N.  Pierce  died  intestate  on  the 
4th  day  of  February,  1909,  leaving  surviving 
her  eight  children,  ranging  in  ages  from  52, 
the  oldest,  to  29,  the  youngest,  among  whom 
were  the  respondents  George  T.  Pierce  and 
Caroline  P.  Dinsdale;  that  on  the  11th  day 
of  December,  1906,  the  deceased,  then  having 
on  deposit  a  certain  sum  of  money  in  the  re- 
spondent bank  in  her  own  name,  she  and  the 
two  respondents,  at  her  request,  went  to  the 
bank  where  she  expressed  a  desire  to  make 
a  further  deposit;  that  before  making 
the  deposit  she  spoke  to  the  assist- 
ant cashier  of  the  bank  and  informed  him 
that  she  wanted  to  arrange  the  deposit  she 
had  in  the  bank  and  the  additional  money  she 
then  desired  to  deposit  so  that  in  case  she 
died,  or  anything  happened  to  her,  as  she  put 
it,  her  son  Geo.  T.  Pierce  and  her  daughter 
Caroline  P.  Dinsdale  could  get  the  money, 
"that  they  were  to  have  the  money,  and  she 
wanted  it  so  that  she  could  have  the  inter- 
est," and  she  asked  the  assistant  cashier 
whether  there  would  be  any  trouble  about  ar- 
ranging the  matter  in  that  way;  that  he  in- 
formed her  that  there  might  be  trouble  if  she 
had  other  heirs;  that  she  then  said  to  him 
th»  other  heirs  are  satisfied,  and  that  some 


of  the  other  banks  eould  arrange  it  as  die 
wanted  it;  that  the  aMistant  cashier  then  in- 
formed her  that  he  oouM  do  it  if  other  banks 
could;  that  thereupon  she  made  an  addition- 
al deposit  of  $581,  which  sum,  together  witli 
the  amount  she  then  had  in  the  bank,  was 
placed  in  an  account  by  itself  and  the  assist- 
ant cashier  gave  her  a  passbook  in  which  he 
entered  the  deposit  by  evidencing  the  trans- 
action thus:  ^'Payable  to  George  T.  Pierce 
or  Caroline  P.  Dinsdale,  an  equal  amount  to 
each."  [116]  In  the  bank  ledger,  however,  the 
assistant  cashier  had  made  the  entry  read 
thus:  "Payable  to  self  or  George  T.  Pierce 
or  Caroline  P.  Dinsdale,  an  equal  amount  to 
each."  The  ansistant  cashier  testified,  how- 
ever, that  what  the  deceased  waated  and  de- 
sired him  to  do  was  that  the  deposit  be  so 
made  that  she  could  draw  the  accruing  inter- 
est only  during  her  life,  that  the  principal 
sum  should  be  left  in  the  liank  and  be  divid- 
ed between  or  paid  to  Geo.  T.  Pierce  and  Caro- 
line P.  Dinsdale,  each  to  have  one-half,  and 
that  the  only  reason  that  he  wrote  the  word 
**8elf"  in  the  bank  book  was  for  the  purpose 
of  permitting  the  deceased  to  draw  the  in- 
terest. He  admitted  that  it  was  the  express 
wish  or  intention  of  the  deceased  that  she 
should  have  the  right  to  draw  the  interest, 
and  that  the  principal  should  go  to  the  two 
children,  share  and  share  alike,  and  that  in 
making  the  entries  in  the  books  as  was  done 
he  supposed  he  had  accomplished  what  was 
wanted.  The  whole  deposit  naadc  by  the  de- 
ceased in  the  account  aforesaid  amounted  to 
$952.27,  which,  with  interest,  at  the  time 
the  actioA  was  brought,  amounted  to  $1,094.- 
52.  There  is  other  evidence  which  shows  what 
the  intentions  of  the  deceased  were  respect- 
ing the  money  on  deposit.  For  instance,  a 
few  days  before  the  deposit  was  made,  the 
deceased,  in  referring  to  her  affairs,  told  an- 
other daughter,  a  Mrs.  Faulkner,  that : 

**  'I  am  not  going  to  be  with  you  long/  she 
said,  'and  I  am  quite  worried  because  I  have 
some  money;  I  have  been  making  some  de- 
posits at  the  bank.  I  want  to  have  enough  so 
that  George  and  Carrie  will  have  their  share,' 
she  said.  'All  the  rest  have  had  their  share 
but  those  two,  and,'  she  says,  'I  want  those 
two  to  have  their  share.'  She  said,  'George's 
wife,  Mary  Pierce,  has  been  good  to  me  and 
so  has  Carrie,  and  I  want  to  satisfy  all  my 
children.'  She  says,  'The  first  fine  day  I  can 
go  I  want  to  go  to  town  and  fix  this  money 
up.'  She  said,  'It  is  in  the  bank ;  I  want  to  go 
and  fix  it  up  to  George  and  Carrie.' " 

This  same  daughter  saw  the  deceased  again 
a  few  days  after  the  deposit  was  made,  when 
the  latter  again  spoke  about  the  matter.  The 
witness  testified: 

"My  mother  said  'I  rest  easier  now.  .  .  . 
I  have  [117]  that  money  fixed  over  to  George 
and  Carrie  (meaning  the  two  respondents).'" 

The  witness  further  testified: 
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"GkLB  said  that  she  had  it  fixed  so  that  she 
coald  use  the  interest  if  she  needed  it,  but 
■he  wouldn't  in  any  wise  touch  the  principal." 

There  is  further  evidence  that  the  deceased, 
after  the  deposit  was  made,  regarded  the 
money  as  that  of  the  two  respondents.  It 
appears  that  another  son  of  hers,  after  the 
deposit  was  made,  wanted  to  borrow  the 
money.  Mrs.  I<\iullaier,  with  respect  to  that 
matter,  testified  that  the  deceased  asked  her 
"if  I  would  take  her  down  to  Caroline  Dins- 
dale's  to  ask  her  if  my  brother  Porter  M. 
Pierce  could  borrow  this  money.  .  .  .  Next 
morning  I  took  her  down  and  she  asked  my 
sister,  Mrs.  Dinsdale,  'Are  you  willing  to  lend 
Porter  the  money  V  and  Mrs.  Dinsdale  turned 
to  her  husband  and  8h«  said,  'Shall  we  lend 
the  money?'  and  he  said,  *Leave  it  where  it 
is.'"  After  the  witness  and  the  deceased 
left  the  Dindales',  the  witness  said  that  her 
mother,  in  referring  to  the  answer  made  by 
Mr.  Dinsdale,  said: 

"That  is  just  the  answer  I  wanted  because 
...  I  would  rather  the  money  would  re- 
main in  the  bank,  because  they  are  sure  of  it 
there." 

It  was  also  shown  that  the  deceased,  there* 
after,  to  wit^  in  1907,  opened  another  account, 
and  deposited  in  her  own  name  the  sum  of 
$277.  In  addition  to  that  she  also  had  other 
money  with  her  when  she  died.  She  drew 
the  interest  on  the  deposit  of  $9.52.27  up  to 
December  9,  1908.  Respecting  that  deposit 
and  the  other  money  she  had  she  also  told 
Mrs.  Faulkner: 

"I  want  enough  in  that  one  account  book 
that  I  have  signed  to  George  Pierce  and  Caro- 
line Dinadale  so  that  they  will  receive  about 
|500  apiece,  and  the  rest  I  am  storing  in 
another  account  to  pay  my  funeral  expenses. 
I  don't  want  to  be  a  burden  upon  my  chil- 
dren." 

It  also  was  made  to  appear  that  immediate- 
ly after  the  deposit  was  made  the  pass  book 
was  in  the  possession  of  Geo.  T.  Pierce,  but  at 
the  time  of  the  mother's  death  it  was  found 
in  her  apartments.  There  are  other  facts  and 
circumstances  [11B]  in  evidence  which  are 
indicative  of  the  deceased's  intentions  respect- 
ing the  deposit  in  question,  but  we  deem  the 
foregoing  sufficient  to  show  that  her  manifest 
purpose  and  intention  were  that  she  should 
have  the  right  to  draw  the  interest  for  her 
own  use  and  benefit  during  her  life  if  she  de- 
sired to  do  so,  and  that  the  principal  sum 
should  go  to  the  two  respondents. 

A  trial  to  the  court  resulted  in  findings 
and  judgment  in  favor  of  respondents  Geo. 
T.  Pieree  and  Caroline  P.  Dinsdale,  by  which 
each  one  was  awardisd  one-half  of  the  deposit 
m  question.     The  administrator  appeals. 

The  findmgs  are  assailed  as  not  being  sup- 
ported by  the  evidence.  There  is  nothing  in 
that  contention.     In  our  judgment  the  ques- 


tion is  one  purely  of  law.  There  is — there 
can  be — ^no  doubt  in  the  mind  of  any  disin- 
terested person  who  may  read  this  record 
what  the  intentions  of  the  deceased  were  re- 
specting the  deposit  in  question.  The  fact 
that  she  intended  the  deposit  should  be  di- 
vided equally  between  the  two  respondents 
by  the  bank  and  that  she  should  be  permit- 
ted to  draw  the  accruing  interest  during  her 
lifetime  if  she  needed  it  or  wanted  it  is  as 
clearly  established  as  any  physical  fact  well 
could  be.  In  making  the  deposit  in  the  man- 
ner that  she  did  the  deceased  clearly  intend- 
ed to  make  a  gift  of  the  principal  siun  in 
equal  parts  to  the  respondents,  she  retaining 
the  right  to  the  interest  for  her  own  use  and 
benefit.  The  only  question,  therefore,  is 
whether  in  law  what  was  done  constituted  a 
completed  and  enforceable  gift.  Appellant 
contends  that  the  question  has  been  deter- 
mined in  Ms  favor  by  thia  court  in  the  case 
of  Holman  v.  Deseret  Sav.  Bank,  41  Utah 
340,  124  Pac.  765,  where  we  held  that  where 
a  deposit  was  made  payable  to  either  one  of 
two  persons  under  the  facts  there  disclosed 
the  transaction  did  not  constitute  a  gift  inter 
vivos.  We  there  defined  the  essential  ele- 
ments constituting  a  gift  inter  vivos.  Under 
the  undisputed  facts  in  that  case  the  question 
of  whether  it  was  the  intention  of  the  alleged 
donor  making  the  deposit  in  the  form  and 
manner  It  was  made  to  make  a  gift,  or  wheth- 
er the  deposit  was  made  in  that  form  for  her 
convenience  merely,  was  left  in  serious  doubt, 
to  say  the  [119]  least.  The  trial  court,  in 
that  case,  found  that,  under  the  facts,  no 
gift  was  intended,  and  entered  judgment  ac- 
cordingly, and  we  affirmed  the  judgment. 
That  case,  for  the  reasons  hereafter  appear- 
ing, is  not  controlling  here.  If  the  deceased 
bad  divided  the  money  into  two  equal  parts 
and  had  deposited  one  part  in  the  name  of 
her  eon  George  and  the  other  in  the  name  of 
her  daughter  Caroline  and  had  in  writing 
directed  tlie  bank  to  pay  the  money  to  each 
of  them  at  her  death,  and  had  formally  ap- 
pointed the  bank  as  trustee  for  that  purpose, 
no  lawyer  would  seriously  contend  that  the 
transaction  did  not  constitute  a  gift  inter 
vivos,  and  that  the  two  children  could  not 
successfully  maintain  an  action  for  the  money, 
althougli  the  deceased  had  also  impressed  it 
with  a  trust  in  her  favor  to  the  extent  that 
she  could  draw  the  accruing  interest  during 
her  lifetime,  and  thereby  had  withheld  the 
full  possession  and  enjoyment  of  the  money 
from  them  until  after  her  death.  If  the  de- 
ceased had  placed  the  money  with  some  in- 
dividual person  with  the  declaration  that  she 
gave  it  to  such  person  in  trust  for  her  chil- 
dren, and  that  at  her  death  he  should  deliver 
it  to  them  share  and  share  alike,  but  that  dur- 
ing her  life  he  should  pay  to  her  the  accruing 
interest,  no  one  could  doubt  that  the  gift  was 
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complete.  Nor  was  it  necessary  to  evidence 
the  transaction  or  trust  in  writing,  since  all 
tliat  was  involved  was  personal  property. 
The  cases  are  numerous  where  similar  trans< 
actionB  liave  been  enforced  by  the  courts,  as 
will  appear  from  the  following  well-considered 
eases.  In  thoae  cases  it  is  held  that,  where 
gifts  were  made  under  circumstances  similar 
to  those  in  the  case  at  bar,  making  the  de- 
posit with  the  bank  constituted  such  bank  a 
trustee  and  depositing  the  money  with  it  was 
a  suflieient  delivery  of  the  subject-matter  of 
the  gift  so  as  to  make  the  transaction  in  law 
a  completed  and  irrevocable  gift  inter  vivos. 
See  Smith  v.  Ossippee  Val.  Ten  Cents  Sav. 
Bank,  64  N.  H.  228,  9  Atl.  792,  10  Am.  St. 
Rep.  400;  Martin  v.  Funk,  75  N.  Y.  134,  31 
Am.  Rep.  446 ;  Minor  v.  Rogers,  40  Conn.  512, 
16  Am.  Rep.  69:  Ray  v.  Simmons,  11  R.  I. 
266,  23  Am.  Rep.  447:  Gerrish  v.  New  Bed- 
ford Inst,  for  Sav.  128  Mass.  159,  35  Am.  Rep. 
365;  Drinkhouse  v.  German  Sav.  etc.  Soc.  17 
Ca\.  App.  162,  118  Pac.  953;  Gardner  v.  Mer- 
ritt,  32  Md.  78,  3  [120]  Am.  Rep.  115.  In- 
deed, it  is  held  by  some  of  the  courts  that 
where  money  is  deposited  in  a  bank  by  one 
in  trust  for  an  other  the  beneficiary  may 
claim  the  deposit  although  he  was  ignorant 
of  the  fact  that  it  was  made  until  after  the 
tleath  of  the  donor.  It  is,  however,  generally 
held  that  "when  the  beneficiary  knows  of  the 
deposit,  especially  by  the  trustee's  (donor's) 
express  announcement,  he  is  entitled  thereto." 
5  Cyc.  609,  610.  Tlie  law  upon  the  subject 
is  tersely,  and,  as  we  conceive,  correctly  stat- 
ed by  the  editor  in  the  headnote  to  Smith  v. 
Ossippee  Val.  Ten  Cents  Sav.  Bank,  64  N. 
H.  228,  9  Atl.  792,  10  Am.  St.  Rep.  400,  in 
the  following  words: 

"Deposit  of  money  in  a  bank  by  a  father 
in  the  name  of  his  daughter,  with  the  inten- 
tion that  such  deposit  shall  take  effect  as  a 
gift  to  her,  subject  to  his  right  to  the  income 
while  he  lived,  and  to  his  wife's  right  of  tak- 
ing such  income  for  her  life,  if  she  survived 
him,  is  a  valid  gift  of  such  moneys  to  the 
daughter  if  she,  upon  being  informed  of  the 
deposit  and  its  purpose,  assents  thereto,  al- 
though the  father  retains  the  deposit  book 
during  his  life  to  enable  him  to  draw  the 
income." 

Nor  is  it  necessary  to  declare  the  trust  or 
to  appoint  the  trustee  in  any  particular  set 
or  form  of  words.  In  Gerrish  v.  New  Bedford 
Inst,  for  Sav.  supra,  it  is  held  that  for  the 
purpose  of  making  a  person  or  bank  a  trustee 
for  the  benefit  of  a  donee  it  is  sufficient  "if  it 
be  unequivocally  declared  in  writing,  or  oral- 
ly if  the  property  be  personal,  that  it  is  held 
in  trust  for  the  person  named."  In  the  case 
of  Martin  v.  Funk,  76  N.  Y.  at  page  138 ;  31 
Am.  Rep.  at  page  448,  Mr.  Chief  Justice 
Church  quotes  and  adopts  the  language  of 
Lord  Chief  Justice  Turner,  who,  in  parsing  up- 
4m  a  similar  question,  said: 


"I  take  the  law  of  this  court  to  be  well 
settled  that,  in  order  to  render  a  voluntary 
settlement  valid  and  eflectual,  the  settler 
must  have  done  everything  which  a(*cording 
to  tlie  nature  of  the  property  comprised  in 
the  settlement  was  necessary  to  be  done  in 
order  to  transfer  the  property,  and  render 
the  settlement  binding  upon  him.  He  may 
of  course  do  this  by  actually  transferring  the 
property  to  the  persons  for  whom  he  intendeti 
to  provide,  and  the  provision  will  then  be 
eflectual,  and  it  will  be  equally  eiTectual  if 
he  transfer  the  property  to  a  trustee  for  the 
23urpose  of  the  settlement,  or  declare  that  ho 
himself  holds  it  in  trust  for  those  purposes, 
and  if  the  property  be  personal,  the  trust 
may,  I  apprehend,  be  declared  either  in  writ- 
ing or  by  parol." 

[121]   It  is,  we  think,  generally  conceded 
that  the  English  courts,  from  wbidi  the  fore- 
going quotation  is  taken,  are  more  strict  in 
requiring  a  donee  to  comply  with  the  forms  of 
law  than  are  the  courts  of  this  country.    But 
even  though  we  should  follow  the  strict  rule 
of  the  English  oourta,  which  we  are  not  in- 
clined to  do,  yet  the  gift  in  the  case  at  bar 
comes  strictly  within  the  requirements  out- 
lined in  the  foregoing  quotation  from  Lord 
Chief  Justice  Turner.     What  more  could  the 
deceased  have  dcMie  in  appointing  a  trustee 
and  in  placing  the  subject-matter  of  the  trust, 
the  deposit  in  question,  in  his  care  and  under 
his  control  than  she  did?     Did  slie  not  by 
what  she  said  and  did,  divest  herself  of  all 
dominion  or  control  over  the  deposit?     The 
mere  fact  that  the  assistant  cashier  made  an 
entry  in  a  bank  book  that  the  money  was  pay- 
able to  "self"  or  to  the  two  children  certain- 
ly could  not  destroy  the  purpose  and  inten- 
tion of  the  deceased  to  make  the  gift;   nor 
could  it  prevent  it  from  becoming  effectual. 
What  the  assistant  cashier  did  was,  at  most, 
evidence    of    the    transaction,    and    he    very 
frankly   conceded   that  the   deceased  wished 
the  deposit  so  made  that  the  principal  sum 
should  be  paid  to  the  two  children  in  equal 
parts,  while  she  wanted  to  retain  the  right 
to  draw  the  accruing  interest  only.     If  the 
assistant   cashier   imperfectly   evidenced   the 
transaction,  it  cannot  affect  the  gift  so  long 
as  the  law  did  not  require  the  transaction  to 
be  evidenced  in  writing  and  in  a  particular 
form.     It  no  doubt  was  pi^oper  to  show  the 
real    transaction    by    parol,    notwitlistanding 
the  entries  in  the  bank  book.    But  if  we  look 
to  the  entry  in  the  passbook  which  was  made 
at  the  time  the  deposit  was  made,  it  soems 
to  us  it  clearly  shows  that  tlie  deposit  was 
intended  as  a  gift  to  the  two  children.    The 
money  was  made  payable  to  Geo.  T.  Pierce 
and  Caroline  P.  Dinsdale  and  to  no  one  else. 
True,  in  the  bank  book  kept  by  the  bank  the 
assistant  cashier  also  wrote  the  word  ''self*" 
meaning  the  deceased.    lie  concedes,  however, 
that  this  was  inserted   so  that  the  mother 
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night  draw  the  interest,  and  that  he  alone 
is  responsible  for  the  entry  in  that  form.  If 
that  was  its  purpose  the  entry  was  in  accord- 
ance with  the  directions  and  wishes  of  the  de* 
ceased,  and  if  it  was  not  it  cannot  change  what 
was  directed  [122]  to  be  done,  nor  can  it  in 
any  way  affect  the  rights  of  the  two  respond- 
ents. In  Drinkhouse  y.  German  Sav.  etc.  Soc. 
supra,  the  California  Court  of  Appeals  held 
tbat  a  deposit  which  was  made  payable  to  the 
depositor  and  another  constituted  an  enforce- 
able tru^t  under  facts  much  weaker  than  are 
those  in  the  case  at  bar.  In  that  ease  the 
deposit  was  in  the  joint  names  of  the  alleged 
donor  and  the  donee,  and  the  donor  reserved 
.''u  much  of  the  fund  as  was  necessary  to  pay 
iter  debts,  and  the  remainder  only  should  go 
to  the  donee.  While  the  court  held  that  the 
transaction  in  the  form  and  manner  in  which 
it  was  made  did  not  in  law  countitute  a  gift 
\nier  vivos  of  the  whole  sum,  yet  that  the 
bank  held  so  much  of  the  money  which  was 
not  required  to  pay  tlie  debts  of  the  donor  in 
trust  for  the  use  and  benefit  of  the  beneficiary 
of  the  trust.  The  Supreme  Court  of  Cali- 
fornia approved  that  decision.  By  referring 
to  the  case  as  reported  in  17  Cal.  App.  162, 
118  Pac.  953,  it  appears  that  a  rehearing  was 
"denied  by  the  Supreme  Court  November  25, 
1!^11/'  after  a  rehearing  in  the  Appellate 
Court  had  been  denied  on  ^'October  2o, 
1911." 

A  careful  reading  of  the  evidence  has  con- 
vinced UH  that  it  was  the  manifest  purpose 
and  intention  of  the  deceased  to  place  the 
money  in  question  in  n  special  deposit  for 
the  use  and  benefit  of  the  two  respondents* 
Tliat  what  she  did  and  8a  id  at  the  time  the 
dqioHit  was  made  constituted  a  gift  of  the 
luoney  to  the  two  diildren  named  and  a  de- 
livery thereof  to  the  bank  as  trustee  to  be 
held  by  it  for  their  use  and  benefit  during  the 
lite  of  Uie  mother,  with  the  right  on  her  part 
of  having  the  use  and  benefit  of  tlie  accruing 
interest  until  her  death,  after  wliich  the 
money  was  to  be  paid  to  them.  Tlie  transac- 
tion in  law,  therefore,  constituted  a  gift  in 
pnrBenti  of  the  principal  with  the  right  of 
the  donor  to  draw  the  accruing  interest  dur- 
ing life,  and  thus  the  full  possession  and  en- 
joyment of  the  donees  of  the  subject-niatter 
of  the  gift  was  postponed  until  after  the 
death  of  the  donor.  Such  a  gift  is  not  in- 
valid upon  the  ground  that  it  is  a  testamenta- 
ry disposition.  See  cases  above  cited,  and  also 
see  Wilson  v.  Carrico,  140  Ind.  533,  40  N.  E. 
50,  49  Am.  St.  Rep.  21 3,  where  the  principle 
is  di»cus8ed  and  applied. 

[123]  Nor  is  the  ts,et  important  that  the 
passbook  was  apparently  in  the  posseesion  of 
the  deceased  at  the  time  of  her  death.  Where 
&  deposit  is  claimed  as  a  gift,  a  delivery  of 
the  passbook  id  ordinarily  held  necessary  as 
«vidence  of  the  delivery  of  the  subject-matter 


of  the  gift.  That  is,  the  delivery,  of  the  pass- 
book constitutes  a  symbolical  delivery  of  the 
money  on  deposit.  Such,  however,  is  not  the 
case  where,  as  here,  the  money  is  delivered 
to  a  trustee  in  trust  for  the  beneficiary.  The 
delivery  in  such  a  case  is  actual,  not  symbolic. 
A  delivery  to  a  trustee  is,  in  legal  effect,  the 
same  as  a  delivery  to  the  douee.  Where, 
therefore,  the  facts  are  as  palpably  clear  as 
they  are  in  the  case  at  bar  that  a  gift  was 
intended,  and  where  the  forms  of  law  relating 
to  gifts  have  been  substantially  complied 
with,  it  was  the  duty  of  the  trial  court,  and 
it  is  our  duty,  to  uphold  and  effectuate  the 
purpose  and  intention  of  the  donor,  and  not 
to  defeat  them  by  making  nice  distinctions 
or  by  placing  a  forced  or  unnatural  interpre- 
tation upon  her  acts  or  words.  As  pointed 
out  by  the  courts,  each  case  in  which  a  gift  is 
involved  must,  to  a  large  extent,  be  controlled 
by  its  own  peculiar  facts  and  circumstances. 
While  it  is  true  that  certain  forms  of  law 
must  be  complied  with,  yet  it  is  also  true 
that  the  intention  of  the  donor  must  also  re- 
ceive due  consideration  and  in  effect,  and  if 
in  making  a  gift  he  has  substantially  com* 
plied  with  the  latter,  and  it  is  clear  that  he 
intended  to  make  a  gift,  his  intentions  must 
prevail. 

•    The  judgment  is  affirmed,  with  costs  to  re* 
apon  dents. 
McCarthy,  G.  J.,  and  Straup,  J.,  concur. 


NOTE, 

Complete  Execution  of  Gift  Inter  Vi- 
vos by  Beposit  of  Money  in  Bank  to 
Ovedit  of  Anotlier. 

Getiet*ally, 

The  recent  cases  are  in  accord  with  the 
holding  in  Industrial  Trust  Co.  v.  Scanlon, 
26  R.  I.  228,  3  Ann.  Cas.  863,  that  the  validity 
of  an  attempted  gift  inter  vivos  by  the  depos- 
it of  money  in  a  bank  to  the  credit  of  another 
depends  on  the  intention  of  the  alleged  donor. 
If  he  intends  to  and  does  divest  liimself  of 
dominion  and  control  over  the  funds,  the  de- 
posit is  a  sufficient  delivery.  Wilson  y.  Ed- 
wards, 79  Ark.  69,  94  S.  W.  927;  In  re  Hall, 
154  Cal.  532,  98  Pac.  269;  Candee  v.  Coanecti- 
out  Sav.  Bank,  81  Conn.  372,  71  Atl.  551,  22 
L.R.A.(N.S.)  568;  Meriden  Trust,  etc.  Co.  v. 
Miller,  88  Conn.  157,  90  Atl.  228;  Moore  v. 
Brandenburg,  179  III,  App.  253;  New  .Albany 
First  Nat.  Bank  v.  Qiboney,  43  Ind.  App. 
492,  87  N.  E.  1004;  Tucker  v.  Tucker,  188 
la.  344,  116  N.  W.  119;  Zacharie's  Succession. 
119  La.  150,  43  So.  988;  McMahon  v.  German- 
American  Nat.  Bank,  111  Minn.  313,  127  X. 
W.  7,  29  L.R.A.(N.S.)  67;  Schippers  v.  Kemp- 
kes  (N.  J.)  67  Atl.  74;  Gick  v.  Stumpf, 
53  Miac.  83,   103   X.  Y.   S.   1109;   Wickford 


368 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


Sav.  Bank  v.  Corey,  25  R.  I.  217,  65  Atl. 
684;  Rector  v.  Continental  Bank,  etc.  Co. 
(Tex.)  180  S.  W.  309;  Holman  v.  Deseret 
Sav.  Bank,  41  Utah  340,  124  Pac.  765;  Moore 
V.  Power  [1817-1828]  Newfoundland  L.  Rep. 
466.  See  also  Bjork  v.  Tacoma,  76  Wash. 
225,  135  Pac.  1005,  48  L.R.A.(N.S.)  331; 
Tn  re  Dover  [1884-1896]  Newfoundland  L. 
Rep.  45. 

TliuB  it  was  said  in  Tucker  v.  Tucker, 
supra:  "To  constitute  a  valid  gift  inter 
vivos,  the  intention  to  make  it  must  be  sat- 
isfactorily established  and  this  intention  must 
have  been  executed  by  actual,  constructive  or 
symbolical  delivery  of  the  thing  proposed  to 
be  given  without  power  of  revocation.  In 
other  words,  there  is  no  gift  until  the  inten- 
tion of  giving  is  fully  consummated  by  the 
donor  transferring  all  right  and  dominion 
over  the  thing  given  to  the  donee.  .  .  . 
This  rule  applies  to  choses  in  action  duly  as- 
signed, and  gifts  of  funds  on  deposit  in  banks, 
whether  represented  by  a  passbook  or  certifi- 
cate of  deposit,  by  assignment  and  delivery 
to  the  donee,  and  has  been  approved  in  cases 
too  numerous  for  citation." 

In  Candee  v.  Connecticut  Sav.  Bank,  81 
Conn.  372,  71  Atl.  551,  22  L.R.A.(N.S.)  568, 
the  court  said :  "It  is  claimed  that  there  was 
not  a  complete  delivery  of  the  money  de-- 
posited  in  the  bank.  It  is  not  necessary  that 
there  should  be  a  manual  delivery  of  the  thing 
given;  nor  is  there  any  particular  form  or 
mode  in  which  the  transfer  must  be  made. 
The  gift  may  be  perfected  when  the  donor 
places  in  the  hands  of  the  donee  the  meana 
of  obtaining  possetision  of  the  contemplated 
gift,  accompanied  with  acta  and  declarations 
clearly  showing  an  intention  to  give  and  to 
divest  himself  of  all  dominion  over  the  prop- 
erty." 

All  the  elements  of  a  completed  gift  and 
an  irrevocable  trust  exist,  where  a  passbook 
and  account  are  changed  to  the  name  of  the 
depositor  in  trust  for  her  daughter,  and  there 
is  evidence  of  a  withdrawal  by  the  daughter 
of  the  funds,  as  the  owner  of  the  account,  and 
that  she  presented  the  book  at  the  time  of  the 
withdrawal.  Kelly  v.  National  Sav.  Bank,  124 
App.  Div.  103,  108  N.  Y.  S.  216.  To  the  same 
effect  see  Kelly  v.  Albany  Trust  Co.  124  App. 
Div.  99,  108  N.  Y.  S.  214. 

The  question  of  intent  is  one  of  fact  to  be 
determined  like  all  other  questions  of  fact 
by  the  trial  court  or  the  jury  on  all  the  evi- 
dence in  the  case.  In  re  Hall,  154  Cal.  532, 
98  Pac.  269 ;  Meriden  Trust,  etc.  Co.  V.  Miller, 
88  Conn.  157,  90  Atl.  228. 

The  mere  fact  that  the  donor  retains  pos- 
session of  the  passbook  does  not  affect  the 
validity  of  the  gift,  all  the  other  elements  of 
a  valid  donation  being  present.  Drinkhouse 
V.  German  Sav.  etc.  Soc.  17  Cal.  App.  162, 
118    Pac.    953;    Candee    ▼.    Connecticut    Sav. 


Bank,  81  Conn.  372,  71  Atl.  561,  22  L.R.A. 
(N.S.)  568;  McMahon  ▼.  Lawler,  190  Mass. 
343,  77  N.  E.  489;  Matter  of  Reed,  89  Misc. 
632,  154  N.  Y.  S.  247.  And  see  the  reported 
case.  See  also  Providence  Inst,  for  Sav.  v. 
Wallace  (R.  I.)  85  Atl.  923. 

Where  one  deposits  money  to  the  credit  of 
another  and  notifies  him  that  he  has  made 
him  a  gift  of  the  same  and  procures  his  sig- 
nature which  he  turns  over  to  the  bank,  this 
is  sulficient  to  constitute  a  valid  gift  inter 
vivos,  notwithstanding  the  fact  that  the  donor 
retains  the  passbook  and  also  procures  signed 
blank  orders  from  the  donee,  in  which  the 
latter  authorizes  him  to  use  part  of  the 
moneys  if  he  so  desires.  Meriden  Trust,  etc. 
Go.  V.  Miller,  88  Conn.  157,  90  Atl.  228,  wliere- 
in  it  was  said:  "If  the  finding  is  not  to  be 
corrected,  the  appellants  claim  that  the  giv- 
ing of  these  blank  orders,  as  matter  of  law, 
disputes  conclusively  the  inferences  of  in- 
tent and  delivery.  We  cannot  bo  agree.  The 
depoists  of  moneys  in  a  savings  bank  by  a 
donor  who  .  retains  possession  of  the  Imnk 
book  in  the  name  of  a  donee,  with  tlie  inten- 
tion of  making  a  present  gift  thereof,  and 
with  notice  to  the  donee  of  such  gift  and  an 
acceptance  of  the  same,  eonstitutes,  in  law, 
an  accepted  gift.  Upon  his  acceptance,  the 
donee's  title  to  the  deposit  is  absolute.  All 
title  and  right  of  possession  have  passed  from 
the  donor  to  the  donee." 

But  the  indorsement  by  a  bank  official  in 
the  depositor's  passbook  at  the  iatter*s  direc- 
tion, that  either  the  depositor  or  another 
mav  draw  from  the  account,  is  not  sufficient 
to  indicate  any  donative  purpose,  where  the 
passbook  is  retained  by  the  depositor.  Schip- 
pers  T.  Kempkes   (N.  J.)   67  Atl.  74. 

llie  delivery  of  the  passbook  need  not  be 
made  directly  to  the  donee.  Tucker  v.  Tuck- 
er, 138  la.  344,  116  N.  W.  119,  wherein  it  was 
said:  ''The  rule  is  well  settled  that  delivery 
to  a  third  person  as  agent  or  trustee  for  the 
use  of  the  donee,  and  under  such  circumstanc- 
es as  indicate  that  the  donor  relinquishes  all 
control  over  the  property  and  intends  to  vest 
title  in  the  donee,  is  quite  as  effectual  as 
manual  delivery  directly  to  him." 

A  reservation  on  the  part  of  the  donor  of 
the  interest  on  the  funds  during  his  life  will 
not  defeat  a  gift  completed  by  a  deposit  in 
bank  in  the  name  of  the  donee.  Candee  v. 
Connecticut  Sav.  Bank,  81  Conn.  872,  71  Atl. 
651,  22  L.R.A.(N.S.)  568;  Tucker  v.  Tucker, 
138  la.  344,  116  N.  W.  119;  Supple  v.  Suffolk 
Sav.  Bank,  198  Mass.  393,  84  N.  E.  432,  12H 
Am.  St.  Rep.  451;  Goodrich  v.  Rutland  Sav. 
Bank,  81  Vt.  147,  69  Atl.  651,  17  L.R.A.(N.S.) 
181.    And  see  the  reported  case. 

The  test  seems  to  be  whether  any  interest 
in  the  property  itself  has  been  retained  by  the 
donor,  as  distinguished  from  the  mere  use  or 
enjoyment.     Where  there  has  been  a  completed 
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aud  executed  gift,  the  mere  fact  that  naked 
possession  has  been  acquired  by  the  donor  for 
the  temporary  purpose  of  enjoying  the  use 
onlv,  as  for  the  collection  of  interest  on  de- 
posits  in  the  bank  without  intent  to  reinvest 
him  with  title,  will  not  disturb  it.  Tucker  v. 
Tucker.  138  Ta.  344,  116  N.  W.  119.  And  so 
in  Candee  v.  Connecticut  Sav.  Bank,  supra, 
it  vas  said:  **A  reservation  by  the  donor  of 
certain  proprietary  rights  in  the  subject-mat- 
terp  of  the  gift,  such  as  the  use  and  enjoyment 
thereof,  is  not  necessarily  inconsistent  with 
the  absolute  character  of  the  gift,  and  gifts 
accompanied  by  such  reservations  have  been 
repeatedly  upheld." 

Nor  will  it  affect  the  validity  of  a  gift  in- 
ter vivos  that  the  donor  reserved  the  right 
to  have  the  certificate  of  deposit  revert  to 
him  in  the  event  of  the  donee's  death,  where 
the  certificate  was  delivered  to  the  donee  by 
the  depositor  without  stating  anything  aboirt. 
the  reservation.  Rone  v.  Robinson,  188  111. 
App.  438.  But  depositing  fund^  to  the  credit 
of  the  donors  and  at  their  death  to  certain 
Fpecified  donees  and  resenting  the  interest  on 
Buch  funds  for  the  benefit  of  the  donors,  does 
not  amount  to  a  valid  gift  inter  vivos,  since 
there  was  no  deliver v  of  the  funds  or  the  de- 
posit  books  to  the  parties  named  therein  and 
the  funds  were  not  payable  to  them  until  after 
the  death  of  the  donors.  Baker  v.  Baker,  123 
Md.  32,  90  Atl.  776. 

Tlie  eflTect  as  a  gift  to  a  child  of  a  deposit 
by  the  father  in  the  name  of  the  child  but  sub- 
ject to  the  management  and  control  of  the 
father  must  manifestly  depend  on  the  inten- 
tion with  which  it  is  made  and  administered, 
and  that  intention  must  equally  manifestly  be 
judged  of  by  the  nature  of  the  use  made  of 
the  deposit  by  the  father.  Schweyer  v.  Lauer 
Brewing  Co.  21  Pa.  Dist.  31,  wherein  it  w^s 
said:  "Where  it  is  perfectly  apparent,  as  here 
it  is,  that  the  father  reserved  to  himself  the 
right  to  draw  upon  the  deposit  for  his  own 
nt^eds,  returning  to  it  from  time  to  time,  at 
his  option  and  convenience,  what  he  had 
thus  taken  out  of  it,  it  is  impossible  to  treat 
the  mere  fact  of  the  deposit  as  evidencing  an 
irrevocable  and  absolute  gift.  It  can  be 
looked  upon,  at  the  most,  only  as  one  made 
subject  to  the  condition  that  the  father 
should  retain  the  power  of  availing  himself 
of  it  for  his  purposes." 

After  a  gift  inter  vivos  by  the  deposit  of 
funds  in  the  name  of  the  donee  is  completely 
executed  the  donor  cannot  revoke  it,  and  any 
acts  by  him  not  consented  to  or  acquiesced 
in  by  the  donee  will  not  affect  the  title  in 
the  "latter.  Tucker  v.  Tucker,  138  la.  344, 
116  N.  W.  119;  Cick  v.  Stumpf,  53  Misc. 
83,  103  X.  y.  S.  1109;  Turner  v.  McManus, 
38  R.  I.  35,  94  Atl.  667;  Moore  v.  Power, 
[1884-1896]  Newfoundland  L.  Rep.  466.  The 
tsaential  elements  of  a  gift  inter  vivos  are, 
Ann.  Cas.  191 7E. — 24. 
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the  intent  to  vest  title  of  the  thing  given  in 
the  donee,  delivery,  and  acceptance  by  the 
donee;  and  the  gift  having  been  once  com- 
pleted, the  donor  is  divested  of  dominion  over 
the  thing  given  Mid  cannot  revoke  the  gift. 
Gick  V.  Stumpf,  53  Misc.  83,  103  N.  Y.  S. 
1109.  So  in  Turner  v.  McManus,  supra,  it 
was  held  that  the  gift  was  not  invalidated  by 
the  fact  that  the  donor  procured  the  pass- 
book from  the  donee  and  changed  it  to  his 
name  without  her  knowledge. 

In  Fisher  v.  Ludwig,  6  Cal.  App.  144,  91 
Pao.  658,  it  was  held  that  the  mere  fact  that 
the  bank  does  not  formally  transfer  the  ac- 
count on  their  books,  will  not  affect  the  va- 
lidity of  the  deposit  of  a  gift. 

Acceptance, 

A  gift  of  money  in  a  savings  bank  is  not 
completed  until  the  donee  is  notified  and  ac- 
cepts the  gift.  Roughan  v.  Chenango  Val. 
Sav.  Bank,  158  App.  Div.  786,  144  N.  Y.  S. 
508;  Peninsular  Sav.  Bank  v.  Wineman,  128 
Mich.  257,  81  N.  W.  1091 ;  Matter  of  Davis. 
119  App.  Div.  35,  103  N.  Y.  S.  946;  Bradley 
v.  Bentley,  85  Vt.  412,  82  Atl.  669. 

It  is  not  enough  that  the  depositor  makes 
a  formal  deposit  in  trust  for  another,  even 
if  the  depositor  communicates  the  fact  of  the 
attempted  trust  to  others;  until  the  fact  is 
communicated  to  the  donee  or  at  least  to 
some  one  acting  for  his  benefit,  and  it  is  ac- 
cepted by  him,  it  is  not  a  completed  and  ex- 
ecuted gift  inter  vivos.  Supple  v.  Suffolk 
Sav.  Bank  for  Seamen,  108  Mass.  393,  84  N. 
E.  432,  126  Am.  St.  Rep.  4ol. 

An  account  opened  in  a  bank  in  the  name 
of  the  donor,  and  at  her  death  to  be  paid  to 
another,  is  not  sufficient  to  show  a  gift  inter 
vivos,  though  the  passbook  is  subsequently  de- 
livered to  the  contemplated  donee.  Jones  v. 
Crisp,  100  Md.  30,  71  Atl.  515;  Bailey  v.  New 
Bedford  Inst,  for  Sav.  192  Mass.  564,  78  N. 
E.  048.  See  also  Knight  v.  Coolidge,  194 
Mass.  546,  80  N.  £.  620,  120  Am.  St.  Rep. 
573. 
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V. 

COLGATE. 

New  York  Court  of  Appeals — ^February  22, 

1916. 

217  N.  r.  23(^;  111  N.  E.  837. 


Courts  —  JnHsdietioH  -«  In  July  to 
Realty  Outside  State  —  Retroaotive 
Effect  of  Statute. 

Code  Civ,  Proc.   §  982a,  enacted  in  1913, 
providing  that  an  action  may  be  maintained 
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in  this  state  to  recover  damages  for  injuries 
to  real  estate  without  the  state  whenever  such 
action  could  be  maintained  in  relation  to  per- 
sonal property  without  the  state,  is  not  re- 
troactive, as  it  does  not  merely  change  the 
procedure  for  the  enforcement  of  the  right, 
but  creates  a  new  cause  of  action  and  sup- 
plies a  remedy  by  which  a  right  for  the  first 
time  becomes  enforceable,  and  statutes  are  to 
be  construed  as  prospective  unless  there  is  a 
clear  expression  of  the  legislative  purpose  to 
justify  a  retroactive  application. 
[See  note  at  end  of  this  case.] 

Same. 

Under  Code  Civ.  Proc.  §  982a,  providing 
that  an  action  mav  be  maintained  in  thin 
state  for  daniaget)  for  injuries  to  real  estate 
without  the  state,  the  words  ''whenever  such 
an  action  could  be  maintained  in  relation  to 
personal  property  without  the  state"  have  no 
bearing  upon  the  period  of  limitation,  but 
mean  that  the  jurisdiction  shall  be  the  same 
whether  the  subject-matter  is  real  estate  or 
personalty. 

[See  note  at  end  of  this  case.] 

Statutes  -^  Constractlon  — >  Avoidlnc 
Hardsliip. 

In  construing  a  statute  the  courts  will  con- 
sider that  one  construction  would  lead  to 
hardships  by  giving  a  remedy  for  ancient  and 
forgotten  wrongs  which  another  construction 
would  avoid. 

Conrts  —  Jnrisdiotion  —  Action  Partly 
within  Jurisdiction. 

Where  a  complaint  alleged  the  destruction 
of  a  milling  plant  situated  without  the  state 
and  the  personal  property  in  and  about  said 
building  or  on  the  premises,  although  the 
plaintiff  did  not  have  a  cause  of  action  in 
this  state  for  the  trespass  to  real  estate  which 
occurred  prior  to  the  enactment  of  Code  Civ. 
Proc.  §  982a,  providing  for  actions  for  dam- 
age to  real  estate  without  the  state,  the  ac- 
tion could  be  maintained  to  the  extent  that 
it  was  brought  for  damage  to  personalty. 

Actions  —  Joinder  of  Causes  of  Ac- 
tion —  Actions  Requiring  Different 
Places  of  Trial. 

Under  Code  Civ.  Proc.  §  484,  providing  that 
two  causes  of  action  may  be  joined  if  it  ap- 
pears that  they  arose  out  of  the  same  trauH- 
action,  and  do  not  require  different  places  of 
trial,  where  a  complaint  alleged  the  destruc- 
tion of  a  milling  plant  and  personal  property 
in  the  building  and  on  the  premises,  there  is 
a  misjoinder,  although  the  separate  causes  of 
action  are  not  well  stated,  as  it  does  not 
appear  that  they  do  not  require  different 
places  of  trial. 

Jacobus  V.   Colgate,   165  N.  Y    App.   Div. 

227,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  by  Olement  S.  Jacobus,  plaintiff, 
against  William  H.  Colgate,  defendant.  De- 
murrer to  complaint  overruled  at  Special 
Term  of  Supreme  Court.    Judgment  affirmed 


by    Appellate    Division    of    Supreme    Court 
Defendant  appeals  by  permission.    Reversed. 

# 

[236]  The  following  questions  were  certi- 
fied: 

1.  Has  the  Supreme  Court  jurisdiction  of 
the  subject  of  an  action,  commenced  on  Janu- 
ary 6f  19X4,  and  brought  to  recover  damages 
for  injuries  to  real  property  located  in  an- 
other state,  which  said  injuries  were  incurred 
on  August  13,  1882,  notwithstanding  that 
seasonable  objection  is  raised  thereto? 

2.  Does  section  982-a  of  the  Code  of  Civil 
Procedure  confer  jurisdiction  upon  the  Su- 
preme Court  of  the  subject  of  an  action 
brought  by  a  resident  of  the  state  of  New 
York  on  January  5,  1014,  for  injuries  to  real 
property  located  in  another  state,  which  said 
injuries  were  incurred  on  August  13,  1882  ? 

3.  Did  the  legislature  of  the  state  of  New 
York  intend  section  982-a  of  the  Code  of  Civil 
Procedure  to  apply  to  actions  commenced  aft- 
er such  section  became  operative  irrespective 
of  the  time  when  the  cause  of  action  arose? 

[237]  4,  Does  it  appear  upon  the  face  of 
the  complaint  lierein  that  the  Supreme  Court 
had  jurisdiction  of  the  subject  of  the  action? 

o.  Does  it  appear  upon  the  face  of  the  com- 
plaint herein  that  the  same  states  facts  sufTi- 
cient  to  constitute  a  cause  of  action? 

G.  Does  it  appear  upon  the  face  of  the  com- 
plaint herein  that  two  causes  of  action  have 
been  improperly  united,  viz.,  a  cause  of  ac 
tion  for  injury  to  real  property  with  a  cause 
of  action  for  injury  to  personal  ])roperty? 

7.  Does  it  appear  upon  the  face  of  the  com- 
plaint herein  that  two  causes  of  action  have 
been  improperly  united,  which  require  differ- 
ent places  of  trial? 

8.  If  it  appears  upon  the  face  of  the  com- 
plaint herein  that  two  causes  of  action  have 
been  set  forth,  has  the  Supreme  Court  juris* 
diction  of  the  subject  of  both  of  them? 

Theodore  F,  Humphrey  and  Oeorge  Pratt 
IngersoU  for  appellant. 

Albert  Aaton  for  respondent. 

[239]  Cardozo,  J. — ^This  case  comes  here 
on  a  demurrer  to  a  complaint.  The  plaintiff's 
assignors  were  the  owners  of  a  milling  plant 
in  Kansas.  More  than  thirty- three  years  ago, 
in  August,  1882,  the  defendant,  according  to 
the  averments  of  the  complaint,  "wilfully  and 
wantonly"  set  fire  to  the  plant  and  destroyed 
the  mill  and  its  contents.  In  December,  1913, 
the  owners  of  the  plant  assigned  their  cause 
of  action  to  the  plaintiff,  who  is  a  resident 
of  this  state.  In  January,  1914,  the  summons 
was  served. 

The  first  question  to  be  determined  is 
whether  the  courts  of  New  York  have  juris- 
diction of  the  action.  For  the  moment  we  lay 
aside  the  allsgations  of  injury  to  the  contents 
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of  tlie  mill  and  view  the  action  as  one  lor 
injuries  to  the  building  only.  There  is  no 
doubt  that  until  1913  our  courts  had  no  juris- 
did  ion  of  actions  for  injuries  to  real  prop- 
erty lying  without  the  state  (Brisbane  v. 
Pemwylvania  R.  Co.  205  N.  Y.  431,  Ann.  Ca8. 
1913E  593,  98  N.  E.  752,  44  L.R.A.(X.S.) 
274).  Nothing  inconsistent  with  [240]  that 
view  was  held  in  Scntenis  v.  Ladew,  140  N. 
y.  463,  35  N.  E.  650,  37  Am.  St.  Rep.  569. 
All  that  was  there  determined  was  the  power, 
where  other  jurisdiction  fails,  to  award  judg- 
ment for  the  costs  (Gaines  v.  New  York,  125 
N.  Y.  533,  Ann.  Cas.  1916A  259,  109  N.  E. 
m,  L.R.A.1917C  203).  In  1913,  however, 
the  Code  of  Civil  Procedure  was  amended  by 
adding  the  following  provision  (sec.  082-a)  : 
'An  action  may  be  maintained  in  the  courts 
of  this  state  to  recover  damages  for  injuries 
to  real  estate  situated  without  tl)G  state,  or 
for  hreaeh  of  contracts  or  of  covenants  re- 
lating thereto,  whenever  such  an  action  could 
i<e  maintained  in  relation  to  personal  property 
without  the  state."  The  trespass  complained 
of  here  occurred  in  1882.  We  must,  therefore, 
bay  whether  tlie  statute  has  any  application 
to  wrongs  committed  before  its  passage. 

The  general  rule  is  that  statutes  arc  to  be 
i-onstrued  as  prospective  only  (27  Jlalsbury's 
Laws  of  England,  p.  159).  It  takes  a  clear 
expression  of  the  legislative  purpose  to  justi- 
fy a  retroactive  application  (Isola  v.  Welder, 
147  N.  Y.  329,  41  N.  E.  704;  O'Reilly  v.  Utah, 
etc.  Stage  Co.  87  Hun  400,  412,  34  N.  Y.  S. 
358;  Protestant  Episcopal  Pul)lic  School,  58 
Barb.  (N.  Y.)  161;  In  re  U.  S.  v.  Heth, 
>  Cranch,  399,  413,  2  U.  S.  (L.  ed.)  479). 
Changes  of  procedure,  i.  e.,  of  the  form  of 
roinediea,  are  said  to  constitute  an  exception 
>l4i7aruB  V.  Metropolitan  El.  R.  Co.  145  N. 
Y.  .'iSl,  40  N.  E.  240;  Laird  v.  Carton,  196 
N.  Y.  169,  89  N.  E.  822,  25  L.R.A.(N.S.) 
189 1 ,  but  that  exception  docs  not  reach  a  case 
where  before  the  statute  tlieve  was  no  reme- 
dy whatever  (Kelley  v.  Boston,  etc.  R.  Co. 
135  Mass.  448;  Roinhardt  v.  Fritzsche,  69 
Hun  565,  23  N.  Y.  S.  958;  Sbipman  v.  Tread- 
well,  208  N.  Y.  404,  415,  102  X.  E.  G34;  Ger- 
mania  Sav.  Bank  v.  Suspension  Bridge,  159 
X.  Y.  362,  54  N.  E.  33).  To  supply  a  remedy 
^here  preriously  there  wasj  none  of  any  kind, 
is  to  create  a  right  of  action.  We  need  not 
dwell  upon  the  question  whether  before  this 
amendment  of  the  Code,  a  trespass  on  for- 
eign lands  was  recognized  by  our  law  for  any 
purpose  as  constituting  a  wrong  (Dicey  Con- 
flict of  Laws  [2d  ed.]  pp.  31,  32).  If  we  rec- 
<)gnized  it  as  a  wrong,  we  gave  no  redress 
ior  it.  If  the  injured  owner  had  suffered  an 
[241]  impairment  of  his  ri»;lit,  he  had  none 
the  less  no  right  of  action.  Tie  may  have 
had  one  under  the  laws  of  some  other  state 
or  country.  lie  liad  none  under  our  laws. 
His  cause  of  action  till  then  was  local,  and 


limited  by  the  boundaries  of  the  state  where 
the  wrong  was  done.  It  has  now  become  tran- 
sitory,  giving  rise  to  ''an  ohligatiOf  which 
like  other  obligations  follows  the  person,  and 
may  be  enforced  wherever  the  person  may  be 
found"  (Slater  v.  Mexican  Nat.  R.  Co.  194 
U.  S,  120,  126,  24  S.  Ct.  681,  48  U.  S.  (L. 
ed.)  900).  When  the  cause  of  action  waa 
local,  it  was  not  in  this  jurisdiction  a  cause 
of  action  at  all.  It  became  a  cause  of  action 
by  force  of  the  statute  which  made  it  transi- 
tory. "A  cause  of  action  is  the  right  to  prose- 
cute an  action  with  effect'*  (Patterson  v 
Patterson,  59  N.  Y.  574,  578,  17  Am.  Rep. 
384;  People  v.  Ulster  County,  66  N.  Y.  300, 
308).  "It  is  not  possible  for  one  at  the  same 
time  to  have  a  cause  of  action  and  not  to 
have  the  right  to  sue"  (Walters  v.  Ottawa, 
240  111.  259,  263,  88  N.  E.  651 ) .  We  are  re- 
minded by  Holland  (Jurisprudence  [11th  ed.] 
p.  318)  of  the  definition  of  the  Institutes 
(Lib.  IV,  tit.  VI) :  "Actio  autem  nihil  cUiud 
eat  quam  jus  peraequendi  judioio  quod  sibi 
dehetur.^*  In  any  community  which  has  de- 
veloped beyond  the  stage  of  self-help,  a  vio- 
lated right  gives  rise  to  a  right  of  action 
(Holland^  supra).  The  primary  or  anteced- 
ent right  may  be  distinguished  in  analysis 
from  the  right  of  action  for  its  infringement, 
but  the  normal  exercise  of  the  state's  power 
is  through  the  agency  of  the  courts,  and  hence 
a  right  which  when  violated  does  not  create 
a  right  of  action,  is  shorn  of  most  of  the  in- 
cidents that  make  a  legal  right  of  value  (Hol- 
land [11th  ed.]  p.  318;  1  Cooley  on  Torts, 
p.  20).  For  this  reason  it  is  that  statutes 
which  take  away  every  remedy  for  past 
wrongSy  as  distinguished  from  statutes  which 
merely  change  the  remedy,  are  condemned  as 
unconstitutional  (Parmenter  v.  State,  135  N. 
Y.  154,  166,  31  N.  E.  1035 ;  Gilbert  v.  Acker- 
man,  169  N.  Y.  118,  53  N,  E.  753,  45  L.R.A. 
118;  Soper  v.  Lawrence  Bros.  Co.  201  U.  S. 
369,  370,  26  S.  Ct.  473,  50  U.  S.  (L.  ed.) 
788;  Mulvey  v.  Boston,  197  Mass.  178,  14  Ann. 
Cas.  349,  83  N.  E.  402).  The  [242]  destruc- 
tion of  every  remedy  destroys  the  cause  of  ac- 
tion. By  parity  of  reasoning,  the  grant  of  a 
remedy  where  none  of  any  kind  was  availa- 
ble, is  equivalent  in  substance  to  the  creation 
of  a  cause  of  action.  We  do  not  say  that 
statutes  of  the  latter  class  are  unconstitu- 
tional because  retroactive.  To  discuss  the 
limits  of  constitutional  power  in  that  regard 
would  lead  us  far  afield.  What  we  emphasize 
now  is  the  distinction  between  statutes  which 
merely  change  the  procedure  for  the  enforce- 
ment of  a  right  and  statutes  which  supply  a 
rpjnedy  by  which  a  right  for  the  first  time 
becomes  enforceable. 

This  distinction  was  recognized  by  the 
House  of  Lords  in  a  leading  case  in  which  the 
jurisdiction  of  the  English  courts  in  actions 
for  trespass  on  foreign  lands  was  considered 
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with  the  amplest  learning.  In  British  South 
Africa  Co.  v.  Companhia  de  Mocambique 
[1893]  A.  C.  (Eng.)  602,  the  question  to  be 
determined  was  the  effect  of  rules  of  court, 
adopted  under  the  Judicature  Acts  of  1873, 
which  abolished  the  technical  rule  of  local 
venue.  The  holding  was  that  the  abrogation 
of  that  rule  did  not  enlarge  the  jurisdiction 
in  respect  of  injuries  to  foreign  lands.  The 
rule  of  local  venue,  it  was  held,  was  a  rule 
of  procedure.  It  determined  the  county  or 
section  of  the  realm  in  which  the  suitor  must 
proceed.  It  assumed  that  jurisdiction  was 
present,  but  defined  the  manner  of  its  exercise. 
On  the  other  hand,  the  rule  that  where  the 
matter  was  local  and  arose  outside  the  realm, 
there  was  no  remedy  in  the  courts  of  England, 
was  held  to  be  in  the  fullest  sense  a  rule  of 
jurisdiction.  The  House  of  Lords  held  that 
the  Judicature  Acts  were  not  intended  to  con- 
fer upon  the  owners  of  foreign  lands  "a  right 
of  action  in  this  country  which  they  would 
not  otherwise  have  possessed."  Lord  Ilersch- 
ell  pointed,  out  in  his  opinion  that  "a  per- 
son whose  lands  situate  in  this  country  were 
trespassed  upon  always  had  a  right  of  action 
in  respect  of  the  trespass;"  and  then  he  add- 
ed in  words  precisely  applicable  here:  "But 
in  respect  of  a  [243]  trespass  to  lands  situ- 
ated abroad  there  was  no  right  of  action,  for 
an  alleged  right  which  the  courts  would  nei- 
ther recognize  nor  enforce  did  not  constitute 
and  right  at  all  in  point  of  law."  (See  also 
Ellenwood  v.  Marietta  Chair  Co.  158  U.  S. 
105,  15  S.  Ct.  771,  39  U.  S.  (L.  ed.)  913; 
Huntington  v.  Attrill,  146  U.  S.  657,  669,  13 
S.  Ct.  224,  36  U.  S.  (L.  ed.)  1123.) 

This  conception  of  a  right  of  action  is  criti- 
cised in  the  dissenting  opinion.  We  are  told 
that  "when  one  without  permission  enters  up- 
on the  property  of  another"  in  a  foreign 
state,  "and  wrongfully  sets  fire  to  the  build- 
ings thereon  and  destroys  them,  it  is  evident 
that  a  wrong  has  been  done,  and  that  the  right 
of  the  owner  has  been  violated,  and  the  own- 
er has  a  right  to  redress."  But  that  is  pre- 
cisely what  the  owner  did  not  have  until  the 
amendment  of  the  statute.  He  had,  if  you 
please,  a  moral  right  to  redress,  but  he  had 
no  legal  right  to  redress  except  in  the  state 
where  the  wrong  was  done.  To  give  him  a 
right  to  redress  in  this  state  was  the  very 
purpose  of  the  amendment.  Even  now  the 
wrong  has  not  been  transformed  into  an  of- 
fense against  our  laws.  The  foreign  has  not 
been  transformed  into  a  domestic  tort  (Slater 
V.  Mexican  Nat.  R.  Co.  194  U.  S.  120,  126, 
24  S.  Ct.  581,  48  U.  S.  (L.  ed.)  900).  The 
statute  does  not  "vindicate  a  pre-existing 
right"  under  our  law;  it  does  not  redress  a 
pre-existing  wrong.  The  primary  wrong  is 
still  the  violation  of  the  law  of  the  state 
where  the  act  was  done  (Phillips  v.  Eyre,  L. 
R.  4  Q.  B.  (Eng.)  225,  239;  Slater  v.  Mexi- 


can Nat.  R.  Co.  supra;  Wooden  y.  Western 
New  York,  etc.  R.  Co.  126  N.  Y.  10,  14,  26  N. 
E.  1050,  22  Am.  St.  Rep.  803,  13  L.R.A.  458; 
Wharton  Confl.  Laws,  §  478b).  Out  of  the 
foreign  tort  there  once  grew  a  right  of  action 
territorial  and  local,  which  our  courts  would 
not  enforce.  Out  of  the  same  tort  there  now 
grows  a  transitory  right  of  action  which  our 
courts  will  enforce.  The  right  of  action  has 
not  merely  been  changed ;  so  far  as  our  law  is 
concerned,  it  has  been  created.  But  the  wrong 
the  violation  of  the  primary  right,  which  it 
redresses,  is  defined  by  the  foreign  law. 

[244]  It  is  not  accurate,  therefore,  to  saj- 
even  to-day  that  the  primary  right  is  one 
established  by  the  law  of  New  York.  But 
even  if  the  primary  right  were  established  by 
our  law,  a  statute  creating  a  remedy  where 
there  had  hitherto  been  none,  would  not  for 
that  reason  be  retrospective.  Before  the 
amendment  of  the  Constitution  in  1894,  the 
negligent  killing  of  a  relative  was  a  wron{( 
to  his  dependents  (Radley  v.  Leray  Paper  lo. 
214  N.  Y.  32,  35,  108  N.  E.  86) .  The  damages 
to  be  recovered  could  not  exceed  $6,000,  thv 
right  of  action  was  limited,  but  the  primary 
right  had  been  declared.  The  amended  Con- 
stitution did  not  create  a  new  wrong,  but 
abolished  the  limitation  upon  the  remedy  for 
an  existing  wrong.  Yet  our  ruling  was  that 
the  amendment  did  not  enlarge  the  right  of 
action  for  wrongs  already  done  (Isola  v. 
Weber,  supra ) .  It  did  not  merely  change  pro- 
cedure; it  defined  the  remedial  right. 

We  hold,  therefore,  that  section  082-a  of 
the  Code  is  not  a  retroactive  statute.  It  is 
hardly  necessary  to  dwell  upon  the  distinction 
between  this  case  and  cases  where  a  jurisdic- 
tion already  residing  in  one  court  is  trans- 
ferred or  added  to  another  (People  y.  Green, 
201  N.  Y.  172,  Ann.  Cas.  1912A  884,  94  N.  E. 
658).  In  such  circumstances  there  is  merely 
a  regulation  of  the  procedure  for  the  vindi- 
cation of  a  right  already  legally  enforceable. 
The  decisive  consideration  here  is  that  until 
the  statute  was  adopted,  no  remedy  of  any 
kind  was  available  in  any  court.  It  is  not 
a  sufficient  answer  to  say  that  the  old  rule 
was  unjust  and  technical.  We  may  concede 
that  it  was.  That  is  doubtless  why  the  legis- 
lature has  changed  it  for  the  future.  Tha 
canons  of  statutory  construction  remain  the 
same  whether  the  change  was  wise  or  foolish. 
But  if  considerations  of  expediency  are  to 
control  us,  we  shall  see  that  the  legislature 
had  many  reasons  for  refusing  to  establish  a 
right  of  action  in  respect  of  past  wrongs.  It 
may  well  be  that  a  retrospective  statute 
would  work  greater  hardships  than  any  that 
it  would  avoid.  The  plaintiff  complains  of  a 
trespass  committed  thirty-three  years  ago. 
The  rule  is  that  [245]  the  Statute  of  Limi- 
tations does  not  begin  to  run  against  a  suitor 
until  the  state  has  supplied  him  with  a  tri- 
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bnB&l  in  which  his  Buit  may  be  maintained 
(Pfcpmenter  v.  State,  136  N.  Y.  164,  163,  31  N. 
E.  1036;  O'Hara  v.  SUte,  112  N.  Y.  146, 
155,  19  N.  £.  659,  8  Am.  St.  Rep.  726,  2 
L.R^.  603;  Crapo  v.  Syracuse,  183  N.  Y.  395, 
76  X.  E.  465;  Brehm  v.  New  York,  104  N.  Y. 
186.  10  N.  E.  168;  Code  Civ.  Pro.  §  406).  A 
csuae  of  action  does  not  accrue  until  its  en- 
forcement becomes  possible.  To  hold  that  this 
statute  is  retroactive  would,  therefore,  be  to 
give  a  remedy  for  ancient  and  forgotten 
wrongs.  It  is  conceivable,  though  far  from 
c'ertain,  that  section  390<a  of  the  Code  might 
apply  to  such  action,  and  afford  in  some  cases 
a  rule  of  limitation  {Code  Civ.  Pro.  §  300-a). 
That  section,  however,  has  at  best  a  limited 
application.  It  incorporates  into  our  law  the 
period  of  limitation  of  the  state  where 
ihe  cause  of  acticm  arose,  but  only  when  the 
cause  of  action  did  not  originally  accrue  in 
favor  of  a  resident  of  this  state.  Other  re- 
strictions, which  we  are  not  required  at  this 
time  to  approve  or  to  condemn,  have  been 
placed  upon  it  by  judicial  construction  (Taen- 
berg  v.  Rainer,  145  App.  Div.  256,  130  N.  Y. 
8.  27 ) .  At  best,  therefore,  that  section  would 
mitigate  in  a  narrow  class  of  cases  the  rigor 
of  a  retroactive  operation  of  the  statute  in 
controversy.  Emphasis  is  laid  on  the  lan- 
guage of  the  statute  (Code  Civ.  Pro.  §  932-a) 
to  the  effect  that  the  action  may  be  main- 
tained "whenever  such  an  action  could  be 
maintained  in  relation  to  personal  property 
vithout  the  state."  But  that  provision  has 
DO  bearing  on  the  period  of  limitation.  All 
that  it  means  is  that  the  jurisdiction  shall 
be  the  same  whether  the  subject-matter  is 
real  estate  or  personalty.  It  is  true,  of 
eourse,  that  the  defense  of  the  Statute  of 
Limitations  is  not  the  primary  question  be- 
fore us.  We  have  a  right  none  the  less  to 
consider  it  in  determining  whether  a  retro- 
active operation  of  this  statute  was  intended 
by  the  legislature.  It  is  always  legitimate  to 
show  that  one  construction  would  lead  to 
hardships  which  another  would  avoid  [246] 
(Suburban  Rapid-Transit  Co.  v.  New  York, 
128  N.  Y.  510,  623,  28  N.  E.  526;  Rein- 
bardt  v.  Fritzsche,  69  Hun  565,  370,  23  N.  Y. 
8.  958).  We  are  satisfied  that  the  legislature 
would  have  been  unwilling  to  give  a  remedy 
for  past  wrongs  within  limitation  of  time,  and 
that  to  avoid  that  consequence,  we  must  treat 
the  statute  as  prospective. 

If  the  action  fails  to  the  extent  that  it  is 
brought  to  recover  damages  for  injuries  to 
real  estate,  the  question  remains  whether  to 
the  extent  that  it  is  brought  to  recover  dam- 
ages for  injuries  to  personal  property  it  may 
&ot  be  maintained.  The  complaint  alleges 
tbat  a  stock  of  flour,  wheat,  flour  sacks  and 
bran  sacks,  and  also  office,  furniture,  station- 
ary, hobks  of  account,  and  other  personal 
property  were  contained  ''in  and  about  said 
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building  or  on  the  premises  of  said  milling 
plant."  All  this  personal  property  is  stated 
to  have  been  destroyed.  On  the  one  side,  the 
plaintiff  contends  that  there  are  two  causes 
of  action, — a  cause  of  action  for  the  injury 
to  the  realty,  and  another  for  injury  to  the 
personal  property  upon  it.  On  the  other 
side,  the  defendant  contends  that  there  is  but 
a  single  cause  of  action  for  injury  to  the 
realty,  and  that  the  injury  to  the  personal 
property  is  merely  aggravation  of  the  dam- 
ages. We  think  our  decision  in  Reilly  v. 
Sicilian  Asphalt  Pav.  Co.  170  N.  Y.  40,  62 
N.  E.  772,  88  Am.  St.  Rep.  636,  57  L.R.A. 
176,  requires  us  to  hold  that  two  causes  of 
action  have  been  stated.  In  that  case  we 
held  that  where  a  single  act  works  injury 
alike  to  one's  person  and  to  one's  property, 
the  causes  of  action  are  distinct.  We  pointed 
out  that  they  are  governed  by  different  limi- 
tations (170  N.  Y.  at  p.  44).  Like  considera- 
tions are  applicable  here.  A  single  act  has 
injured  realty  and  personalty.  One  cause  of 
action  is  local  and  the  other  transitory.  The 
act  is  single,  but  its  consequences  are  divisi- 
ble. (See  also:  Stone  v.  United  States,  167 
U.  S.  178,  182,  17  S.  Ct.  778,  42  U.  S.  (L.  ed.) 
127;  Barney  v.  Burstenbinder,  7  Lans.  (N. 
Y.)  210.)  We  do  not  overlook  decisions  re- 
ferred to  by  the  defendant  in  which  averments 
of  injury  to  personalty  were  held  to  be 
merely  incidental  (Ellenwood  v.  Marietta 
[247]  Chair  Co.  168  U.  S.  105,  15  S.  Ct.  771, 
39  U.  S.  (L.  ed.).  913;  Houghtaling  v.  Hough- 
taling,  6  Barb.  (N.  Y.)  379;  Hill  v.  Bartholo^ 
mew,  71  Hun  453,  24  N.  Y.  S.  944 ;  Whatling 
V.  Nash,  41  Hun  579,  6  N.  Y.  St.  Rep.  189). 
In  all  those  cases  a  wrongful  entry  upon  land 
was  the  gist  of  the  action.  The  plaintiff 
could  not  prove  the  injury  to  the  personal 
property  "without  also  proving  the  trespass 
upon  real  estate"  (Ellenwood  v.  Marietta 
Chair  Co*  supra).  But  here  a  wrongful 
entry  is  not  even  alleged.  The  defendant  set 
fire  to  the  property,  but  he  may  have  done 
this  without  going  upon  the  land  at  all.  It 
does  not  even  appear  that  the  fire  was  ap- 
plied to  the  buildings  first,  and  that  it  then 
spread  to  their  contents.  The  personal  prop- 
erty is  described,  not  only  as  "in  or  about 
the  buildings,"  but  also  as  "on  the  premises" 
of  the  plant.  The  allegations  moreover  per- 
mit the  inference  that  it  was  substantial  in 
quantity  and  value.  We  see  no  reason  why 
an  action  for  injury  to  that  property  may  not 
be  litigated  in  our  courts. 

The  defendant  makes  the  point  that  if  two 
causes  of  action  have  been  stated  they  have 
been  improperly  united.  It  is  true  that  the 
claims  arise  out  of  the  same  transaction 
(Code  Civ.  Pro.  §  484,  subd.  9).  That  by 
itself,  however,  is  not  enough.  It  must  also 
appear  that  they  do  not  require  different 
places  of  trial  (Code  Civ.  Pro.  §  484).    This 
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requirement  has  not  been  satisiied,  and  hence 
the  objection  of  misjoinder  must  prevail.  To 
make  out  a  misjoinder  it  is  not  necessary  that 
the  separate  causes  of  action  sliould  have 
been  well  stated.  It  is  enough  that  there  was 
an  attempt  to  state  them  (Brock  v.  Poor,  216 
N.  Y.  387,  111  N.  E.  229;  Todaro  v.  Somer- 
ville  Realty  Co.  138  App.  Div.  1,  3,  122  N.  Y. 
S.  509:  Mahler  v.  Schmidt,  43  Hun  512,  515, 
7  N.  Y.  St.  Rep.  159). 

The  order  should  be  reversed,  with  costs  in 
all  courts,  and  the  demurrer  sustained,  with 
leave  to  the  plaintiff,  on  payment  of  costs 
within  twenty  days,  to  amend  his  complaint: 
the  first,  third  and  eighth  questions  certified 
should  be  answered  in  the  negative^  and  the 
seventh  question  in  the  affirmative;  and  it 
is  unnecessary  to  answer  the  other  questions. 

[248]  Seabury,  J.  {dissenting) . — ^The  an- 
swers to  the  questions  certified  to  this  court 
depend  upon  the  construction  to  be  given  to 
section  982-a  of  the  Code  of  Civil  Procedure. 
That  section  is  the  result  of  an  amendment 
made  to  the  law  in  1913  (Laws  of  1913,  chap. 
76).  Prior  to  its  enactment  it  was  held  that 
the  courts  of  this  state  had  no  jurisdiction  of 
actions  for  injuries  to  real  property  lying 
without  the  state.  (Brisbane  v.  Pennsylvania 
R.  Co.  205  N.  Y.  431,  Ann.  Cas.  1913E  593, 
98  N.  E.  752,  44  L.R.A.(N.S.)  274,  and  cases 
therein  cited.)  The  reason  for  this  con- 
clusion was,  not  that  the  owner's  rights  were 
not  violated  or  that  the  owner  in  such  a  case 
did  not  have  a  cause  of  action  in  the  juris- 
diction where  the  property  was  situated.  The 
true  reason  for  this  conclusion  was  a  very 
technical  one  that  had  no  relation  to  th(i 
justice  of  the  rule  or' the  rights  of  the  parties. 

The  development  of  the  law  in  relation  to 
local  and  transitory  actions  shows  the  nature 
of  the  technical  rule  which  operated  to  deny 
redress  to  one  whose  real  property  sitnated  in 
another  juriadiction  was  injured.  The  com- 
mon law  originally  regarded  all  actions  as 
local.  The  early  rule  required  that  the  venue 
should  be  correctly  stated.  In  other  words, 
tlie  place  where  the  fact  in  issue  arose  was 
required  to  be  alleged.  Tliis  rule  arose  out 
of  the  early  practice  which  required  a  case  to 
be  tried  by  a  jury  of  the  vicinage  who  were 
presumed  to  have  knowledge  of  th^  facts  and 
the  parties.  When  there  were  several  issued 
and  the  facts  alleged  in  relation  to  them 
arose  in  different  places  each  issue  would  be 
tried  by  a  jury  summoned  from  the  place  in 
which  the  facts  in  dispute  were  stated  to 
have  arisen.  (British  South  Africa  Co.  v. 
Companhia  de  Mocambique  [1893]  A.  C 
(Eng.)  602,  617.)  When  juries  ceased  to  be 
drawn  from  the  place  where  the  fact  took 
place  and  from  among  those  who  were  sup- 
posed to  be  familiar  with  the  circumstances 
^'he  law  began  to  discriminate  between  cases 
in  which  the  truth  of  the  venue  was  material 


and  those  in  which  it  was  not  so."  (British 
South  Africa  [249]  Case,  supra,  p.  618.)  The 
discrimination  resulted  in  the  distinction  be- 
tween transitory  and  local  actions  and  the 
rule  that  the  pleader  should  lay  the  venue 
truly  was  held  to  relate  only  to  local  actions. 
To  meet  the  difficulty  v.  inch  arose  when  the 
local  matter  occurred  out  of  the  realm  the 
courts  invented  the  fiction  which  permitted 
the  pleader  to  lay  the  renue  in  any  county 
in  England.  This  fictional  averment  having 
been  made  the  courts  determined  when  the  de- 
fendant should  be  permitted  to  put  it  in  issue. 
For  some  time  there  was  uncertainty  whether 
this  fictional  averment  was  traversable  in  an 
action  for  injuries  to  foreign  real  estate,  but 
the  courts  finally  concluded  that  it  was  tra- 
versable in  this  character  gf  cases  because 
such  an  action  was  not  intended  to  be  protect- 
ed by  the  fiction.  (British  South  Africa  Co. 
Case,  supra;  Livingston  v.  Jefferson,  1  Brock. 
203,  15  Fed.  Cas.  No.  8,411;  Little  v.  Chicago, 
etc.  R.  Co.  65  Minn.  48,  60,  67  N.  W.  846,  60 
Am.  St.  Rep.  421,  33  L.R.A.  423.) 

Chief  Justice  Marshall,  in  Livingston  v. 
Jefferson  ( supra )  made  it  clear  that  authority 
was  the  only  support  of  the  rule  and  he  frank- 
ly said:  "I  have  not  yet  discerned  a  reason, 
other  than  a  technical  one,  which  can  satisfy 
roy  judgment."  This  artificial  and  technical 
rule,  working  injustice  as  it  often  did,  did  not 
escape  the  efforts  of  Lord  Mansfield  to  cor- 
rect it.  Thus  in  Mostyn  v.  Fabrigas,  1  Cowp. 
(Eng.)  161;  2  Smith's  Lead.  Cas.  [9th  ed.] 
916,  an  effort  was  made  to  bring  the  rule 
of  law  in  accord  with  reason  and  justice,  but 
the  effort  proved  futile  when  the  decision  of 
Lord  Mansfield  was  overruled  in  Doulson  v. 
Matthews  [1792]  4  T.  R.  (Eng.)  .503,  which 
reaffirmed  the  old  distinction.  Speaking  of 
this  futile  effort  of  Lord  Manrifield,  Chief 
Justice  Marshall  said:  "One  of  the  greate^^t 
judges  who  ever  sat  on  any  bench,  and  wlui 
has  done  more  than  anv  other  to  remove  those 
technical  impediments  which  grew  out  of  a 
different  state  of  society,  and  too  long  con- 
tinued to  obstruct  the  course  of  substantial 
justice,  was  so  struck  with  the  weakness  of  the 
distinction,  [250]  between  taking  jurisdiction 
in  cases  of  contract  respecting  lands,  and  of 
torts  committed  on  the  same  lauds,  that  he 
attempted  to  abolish  it."  (Livingston  v. 
Jefferson,  supra.)  In  this  state  the  rule 
which  Chief  Justice  Marshall  adopted  witit 
reluctance,  solely  in  deference  to  authority, 
became  the  settled  rule.  In  the  Brisbane 
Case  (supra)  where  the  authorities  are  re- 
ferred to,  the  harshness  and  technicality  of 
the  rule  are  commented  upon  and  Chief  Judge 
Cullen  said:  "Were  the  question  an  open 
one,  I  would  favor  the  doctrine  that  our 
courts  have  jurisdiction  of  actions  to*  recover 
damages  for  injuries  to  foreign  real  estate.'^ 
(p.  434.)     Many  other  judicial  criticisms  of 
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the  rule  could  be  pointed  out,  but  I  think  it  is 
apparent  from  what  has  been  said  that  the 
rule  which  precluded  the  courts  of  this  state 
from  granting  redress  in  a  case  of  this  char- 
acter was  purely  a  technical  rule  relating  to 
the  law  of  venue,  which  was  unjust  in  its 
application  and  rested  for  its  support  upon 
authority  and  not  upon  reason.  It  was  to 
remedy  this  defect  in  the  law  of  procedure,  as 
speciiically  pointed  out  by  Chief  Judge  Cullen 
m  the  Brisbane  case,  that  the  legislature  of 
this  state  enacted  section  982-a.  That  section 
provides  as  follows: 

"An  action  may  be  maintained  in  the  courts 
of  this  state  to  recover  damages  for  injuries 
to  real  estate  situated  without  the  state,  or 
for  breach  of  contracts  or  of  covenants  re- 
lating thereto,  whenever  such  an  action  could 
be  maintained  in  relation  to  personal  prop- 
erty without  the  state." 

The  questions  certified  to  us  turn  upon 
whether  this  statute  is  retroactive  in  its  ef- 
fect. The  answer  to  these  questions  depends 
in  turn,  upon  the  answer  to  the  question 
wliether  this  section  creates  a  right  or  pre- 
scribes a  cause  of  action  or  remedy  for  the 
delation  of  an  existing  right.  If  the  statute 
relates  to  the  law  of  procedure  and  merely 
prescribes  a  remedy  it  is  to  be  given  retro- 
active effect.  (Lazarus  v.  Metropolitan  El.  K. 
Co.  145  X.  Y.  581,  40  N.  E.  240;  Laird  v. 
Carton,  196  N.  Y.  169,  89  X.  E.  822,  25  L.R.A. 
(X.S.)  189.)  It  is  conceded  that  the  statute 
creates  a  remedy  and  authorizes  a  cause  of 
action.  The  [251]  question  to  be  determined 
is  whether  it  does  only  this,  or  whether,  in  ad- 
dition to  this,  it  also  creates  a  right  which 
•lid  not  exist  before.  When  it  is  read  in  the 
light  of  its  history,  which  has  been  .briefly  re- 
ferred to  above,  I  think  that  it  is  apparent 
that  it  merely  creates  a  remedy  for  an  ante- 
cedent right.  Notwithstanding  the  technical 
rule  relating  to  the  law  of  venue,  that  existed 
before  this  statute  was  enacted,  the  right  of 
the  person  whose  property  was  injured  to 
redress  was  recognized,  although  the  defect 
in  our  law  of  procedure  precluded  the  person 
injured  from  seeking  redress  in  the  courts  of 
this  state.  Thus,  in  Sentenis  v.  Ladew  (140 
S.  Y.  463,  465,  35  N.  E.  650,  37  Am.  St.  Rep. 
•')69)  it  was  held  that,  notwithstanding  the 
general  rule  that  an  action  for  injuries  to 
real  property  must  be  brought  in  the  forum 
rei  gitce,  a  judgment  in  an  action  to  recover 
damages  for  injuries  to  real  property  in  an- 
other state  was  neither  void  nor  voidable  for 
^ant  of  jurisdiction,  and  was  binding  and 
•  onilusive  upon  the  parties,  when  the  Su- 
ITime  Court  of  this  state  acquires  jurisdic- 
tion of  the  parties,  and  the  defendant  ap- 
pears, answers  and  goes  to  trial  without 
''Ejecting  to  the  jurisdiction  of  the  court.  The 
'Ifiii^ion  in  this  case  recognizes  that  the  plain- 
tiff in  a  case  of  this  character  has  a  right  to 


redress,  and  that  the  rule  against  entertain- 
ing such  an  action  was  merely  a  requirement 
of  the  law  of  procedure  which  might  be 
waived  by  consent  of  tlie  parties.  The  decision 
of  this  court  in  Sentenis  v.  Ladew  (supra) 
cannot  be  disposed  of  on  the  theory  that  it 
merely  determined  as  to  an  award  of  costs,  be- 
cause in  the  opinion  of  Judge  Maynard,  in 
which  all  the  court  concurred,  it  is  said: 
"We  entertain  no  doubt  that  the  Supreme 
Court  had  jurisdiction  to  render  the  judg- 
ment awarded  in  this  action.  Under  the 
Constitution  it  has  general  jurisdiction  in  law 
and  equity,  and  of  the  class  of  actions  to 
which  this  case  belongs.  It  is  not  prohibited 
by  any  statute  from  entertaining  jurisdiction 
of  a  suit  for  damages  for  injuries  to  real 
property  in  another  state." 

When  one  without  permission  enters  upon 
the  property  [252]  of  another  and  wrongfully 
sets  fire  to  the  buildings  thereon  and  destroys 
them,  it  is  evident  that  a  wrong  has  been 
done,  and  that  the  right  of  the  owner  has 
been  violated  and  the  owner  has  a  Hght  to 
redress.  It  may  be  that  the  law  of  procedure 
of  a  particular  jurisdiction  fails  to  give  a 
remedy  when  objection  is  made  to  the  juris- 
diction of  the  court,  but  the  existence  of  the 
right  to  redress  in  such  a  case  seems  to  me 
to  be  apparent.  It  does  not  follow  from  the 
fact  that  in  this  jurisdiction  the  owner  Iiad 
no  cause  of  action  or  remedy  when  objectii)n 
to  the  jurisdiction  of  the  court  to  entertain 
the  action  is  made,  that  the  owner's  right  of 
property  has  not  been  invaded  by  such  a 
wrong.  Tlie  statute  expressed  in  section  0S2-a 
assumes  that  the  owner's  rights  are  violated 
w^hen  injury  is  done  to  his  real  property 
without  the  state  or  when  there  is  a  breach 
of  contract  "relating  thereto."  It  does  not 
assume  to  create  any  new  right  but  it  does 
plainly  give  a  remedy  in  this  jurisdiction  by 
authorizing  the  bringing  of  an  action  to  vindi- 
cate the  pre-existing  right  and  to  redress  an 
existing  wrong.  To  assert  that  the  statute 
creates  a  right  of  action  is  merely  to  affirm 
that  it  prescribes  a  remedy  by  action.  There 
is  a  manifest  and  important  difference  be- 
tween a  statute  which  creates  a  new  statu- 
tory right  and  a  statute  which  prescribes  a 
"cause  of  action,"  or  remedy  for  an  existing 
right.  For  example,  a  statute  such  as  Lord 
Campbell's  Act  which  gave  to  the  widow  and 
next  of  kin  of  a  person  killed  by  the  wrong- 
ful act  of  another  the  right  to  recover  dam- 
ages from  the  wrongdoer,  conferred  a  right 
which  did  not  exist  at  common  law  and  it 
also  prescribed  a  remedy  by  which  that  right 
might  be  enforced.  The  present  statute  is 
different.  Before  this  statute  was  passed  our 
law,  in  common  with  the  law  of  every  civilized 
state,  recognized  that  a  trespass  upon  the 
real  property  of  the  owner  and  burning  down 
the  buildings  thereon  in  whatever  jurisdiction 
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the  property  was  situated  constituted  a  wrong 
and  that  such  a  wrongful  act  violated  the 
right  of  the  owner  and  that  the  [253]  owner 
had  a  right  to  redress.  The  law  of  this  juris- 
diction did  not  prohibit  the  granting  of  a 
remedy  even  in  this  state  (Sentenis  v.  Ladew, 
supra  )^  although  owing  to  the  technical  rule 
of  procedure  governing  such  an  action  the 
right  to  redress  in  this  state  could  be  defeat- 
ed. (Brisbane  Case,  supra.)  The  statute 
now  under  consideration  attempted  to  correct 
the  existing  defect  in  our  law  of  procedure  by 
providing  that  "an  action  may  be  maintained 
in  the  courts  of  this  state''  in  such  a  case. 
In  so  providing  it  created  a  remedy  or  au- 
thorized a  cause  of  action,  but  it  did  not 
create  a  substantive  right.  The  injury  to  the 
real  property  of  the  owner,  or  a  breach  of 
contract  relating  thereto,  was  a  violation  of 
the  right  of  the  owner  before  the  statute  was 
passed.  The  purpose  of  section  982-a,  as  I 
conceive  it,  was  to  remove  the  limitation  upon 
the  right  to  redress  and  to  give  the  owner  a 
cause  of  action  or  remedy  in  such  cases,  in 
this  jurisdiction,  for  his  violated  right.  In 
considering  this  subject  we  must  be  careful 
not  to  confuse  rights  with  remedies  for  the 
violation  of  rights.  It  has  been  well  said, 
that  "while  in  theory  actions  should  corre- 
spond precisely  with  rights,  in  practice  they 
fail  to  do  so,  and  thus  many  rights  are  with- 
out the  corresponding  remedy.  Hence,  in 
practical  jurisprudence,  we  have  the  distinc- 
tion, unknown  to  the  theory  of  right,  between 
actionable  and  nonactionable,  or,  as  they  are 
otherwise  called,  between  juridical  and  non- 
juridical  rights — a  distinction  in  theory  ex- 
tremely important  to  observe,  and  with  refer- 
ence to  practice  no  less  so;  for  there  is  no 
fallacy  more  common,  or  more  pernicious  in 
its  consequences  than  to  infer,  from  the  non- 
existence of  an  action  or  remedy,  the  non- 
existence of  the  right."  (Critical  History  of 
Modern  English  Jurisprudence  by  George  H. 
Smith,  p.  82.)  Kights  and  remedies  are  often- 
times not  coextensive. 

Thus  the  Statute  of  Limitations  affects  the 
remedy  and  not  the  right,  and  although  the 
remedy  may  be  barred  the  right  still  exists. 
(Johnson  v.  Albany,  etc.  [254]  K.  Co.  54  N.  Y. 
416,  424,  13  Am.  Rep.  607;  Crane  v.  Powell, 
139  N.  Y.  .370,  34  N.  E.  911.)  It  is  for  this 
reason  that  a  new  promise  to  pay  a  debt 
barred  bv  the  Statute  of  Limitations  is  en- 
forceable,  althougli  the  new  promise  is  found- 
ed upon  no  new  consideration.  Many  other 
illustrations  could  be  given,  but  the  one  men- 
tioned illustrates  the  principle  sufficiently. 
To  argue  that  there  can  be  no  right  because 
there  is  no  remedv  is  to  invert  the  maxim 
that  there  is  no  wrong  without  a  remedy  and 
to  give  to  it  a  meaning  different  from  that 
which  it  has  always  been  supposed  to  pos- 
sess.   The  spirit  of  this  maxim  is  that  where 


there  is  a  right  there  should  be  a  remedy.  It 
was  in  this  sense  that  Lord  Holt  pointed  out 
in  Ashby  v.  White  (2  L.  Raym.  (Eng.)  963; 
1  Smith  Lead.  Cas.  464)  that  "it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy." 
Mr.  Broom  remarks  that  "The  maxim  ubi  jus 
ihi  remediiim  has  been  considered  so  valu- 
able, that  it  gave  occasion  to  the  first  inven- 
tion of  that  form  of  action  called  an  action 
on  the  case.''  (Broom's  X^gal  Maxims,  p. 
147.)  The  Statute  of  Westminster  2  (13 
Edw.  I,  ch.  24),  which  was  declaratory  of 
the  common  law  on  this  subject  and  was 
passed  to  quicken  the  diligence  of  the  clerks 
in  chancery,  who  were  too  much  attached  to 
ancient  precedents,  enacted  that  "whensoever 
from  thenceforth  a  writ  shall  be  found  in  the 
chancery,  and  in  a  like  case  falling  under  the 
same  right,  and  requiring  like  remedy,  no 
precedent  of  a  writ  can  be  produced,  the  clerks 
in  chancery  shall  agree  in  forming  a  new 
one;  and,  if  they  cannot' agree,  it  shall  be  ad- 
journed till  tlie  next  Parliament,  where  a  writ 
shall  be  framed  by  consent  of  the  learned  in 
the  law,  lest  it  happen  for  the  future  that 
the  court  of  our  lord  the  king  be  deficient  in 
doing  justice  to  the  suitors."  The  spirit  of 
the  maxim  is  that  if  there  was  no  appropriate 
remedv  one  should  be  devised  that  would 
vindicate  the  right.  This  conception  seems  to 
me  to  be  oppQ0ed  to  that  which  asserts  that 
if  there  is  no  remedy  it  follows  that  the  per- 
son injured  has  no  right.  Such  a  construc- 
tion kills  the  spirit  of  the  maxim  and  gives 
[255]  to  it  a  meaning  which  is  the  opposite 
of  that  which  it  was  intended  to  convey.  This 
maxim,  however,  is  not  of  universal  applica- 
tion and  its  application  often  becomes  impos- 
sible under  our  system  of  procedure,  especially 
where  jurisdictional  questions  are  involved, 
but  it  has  never  been  so  applied  as  to  hold 
that  because  the  law  of  procedure  gave  no 
remedy  or  action  that,  therefore,  no  right 
exists. 

The  theory  of  our  law  is  that  every  man 
possesses  certain  rights,  even  though  the  law 
of  procedure  may  not  provide  that  the  viola- 
tion of  these  rights  is  actionable.  This  is 
also  the  theory  of  the  common  law,  the 
Roman  law  and  the  modern  civil  law.  (1  B). 
Com.  56,  123;  Savigny  on  Obligations, 
Brown's  Abridgment,  §§  5-11.)  Remedies  or 
causes  of  action  or  forms  of  action  may  be 
l)ounded  by  territorial  limitations,  but  rights, 
generally  speaking,  are  not  so  circumscribed. 
Thus  into  whatever  jurisdiction  a  man  may 
go  he  has  the  right  to  his  life,  his  liberty  and 
his  property.  It  may  be  that  in  certain  juris- 
dictions the  law  of  procedure  is  such  that  no 
redress  can  be  given  when  tliese  rights  are 
violated,  but  the  rights  exist  nevertheless.  In 
the  case  under  consideration  the  plaintiff  had 
a  right  to  his  property  even  though  it  was 
situated  in  another  state.     Tlie  trespass  by 
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the  defendant  upon  that  property  and  the 
burning  down  of  the  buildings  thereon  was  a 
wrong  and  because  of  this  wrong  the  plaintiff 
has  a  right  to  redress.  Owing  to  the  defects 
in  the  law  of  procedure  that  right  was  not 
actionable,  where  timely  objection  was  made, 
in  this  jurisdiction,  prior  to  the  enactment  of 
section  982-a.  This  statute  was  enacted  to 
give  a  remedy  for  such  a  wrong.  Tlie  right 
to  redress  existed  before  the  statute,  but 
generally  speaking  it  was  not  actionable.  The 
statute,  therefore,  does  not  create  a  sub- 
stantive right,  but  prescribes  a  remedy  for  a 
pre-existing  right,  which,  before  it  was  enact- 
ed, could  not  in  all  cases  be  redressed  in  this 
jurisdiction.  As  the  statute  creates  only  a 
remedy  or  cause  of  action  it  should  under 
well-settled  principles  be  given  a  retroactive 
effect. 

[256]  In  the  British  South  Africa  Co.  ▼. 
Campanhia  de  Mocambique  (supra)  the 
House  of  Lords  adhered  to  the  rule  of  the 
common  law  which  found  expression  in  the 
case  of  Doulson  v.  Matthews  (supra),  which 
nullified  the  attempt  of  Lord  Mansfield  in 
Mostyn  v.  Fabrigas  (supra)  to  establish  a 
rule  in  accord  with  reason  and  justice.  In 
the  opinion  of  Lord  Herschell  in  that  case  it 
is  said  that  the  grounds  upon  which  the  courts 
have  hitlierto  refused  to  exercise  jurisdiction 
in  actions  of  trespass  to  lands  situated 
abroad  "were  substantial  and  not  technical." 
Is  this  it  is  evident  that  the  writer  of  that 
opinion  is  distinctly  opposed  to  the  view  ex- 
pressed by  Chief  Justice  Marshall  in  Living- 
ston T.  Jefferson  (supra)  and  by  Chief  Judge 
CuUen  in  the  Brisbane  Case   (supra). 

The  British  South  Africa  Co.  Case  (supra) 
merely  reiterates  the  rule  of  the  common 
law  as  Chief  Justice  Marshall  recognized  and 
applied  it,  and  decided  that  the  rule  of  pro- 
cedure adopted  under  the  Judicature  Act 
with  regard  to  local  venue,  did  not  con- 
fer any  new  jurisdiction.  The  rule  of  pro- 
cedure under  the  Judicature  Act,  under  con- 
sideration in  that  case,  was  entirely  different 
from  the  statute  whiob  is  embodied  in  section 
!)82-a  of  the  Code.  Moreover,  as  pointed  out 
in  the  opinion  of  Lord  Herschell  it  has  more 
than  once  been  held  that  orders  or  rules  under 
the  Judicature  Aot  "are  rules  oi  procedure 
only,  and  were  not  intended  to  affect,  and  did 
not  affect,  the  rights  of  parties, "  The  rule  or 
order  under  the  Judicature  Act  referred  to  in 
this  case  is  different  in  its  language,  scope 
and  purpose  from  the  remedial  statute  em- 
bodied in  section  082-a  of  our  Code  of  Civil 
Procedure.  In  so  far,  therefore,  as  the 
British  South  Africa  Co.  Case  (supra)  is 
relevant  to  this  discussion,  it  is  so  only  as 
to  the  rule  which  prevailed  prior  to  the  enaet- 
nent  of  sectiofB  982-a  of  the  (^de,  which  rule 
it  was  the  purpose  of  this  statute  to  change. 

Moreover,   there   is    another   reason   which 
strongly  indicates  that  the  legislature  intend- 


ed section  9S2-a  as  a  remedial  [257]  statute 
which  should  be  given  retroactive  effect.  That 
section  not  only  authorizes  a  remedy  for  in- 
juries to  foreign  real  estate  but  it  also  pro- 
vides for  a  remedy  for  the  breach  of  contracts 
or  covenants  relating  thereto.  In  so  far  as 
this  statute  relates  to  a  remedy  for  a  breacli 
of  contract  in  relation  to  foreign  real  estate 
it  is  merely  declaratory  of  the  existing  law. 
Before  the  enactment  of  section  l)82-a  such  an 
action  could  be  maintained  in  the  courts  of 
this  state.  As  Chief  Justice  Marshall  said: 
"They  (the  courts)  have,  without  legislative 
aid,  applied  this  fiction  to  all  personal  torts, 
and  to  all  contracts  wherever  executed.  To 
this  general  rule,  contracts  respecting  lands 
form  no  exception.  It  is  admitted,  that  on  a 
contract  respecting  lands,  an  action  is  sus- 
tainable wherever  the  defendant  may  be 
found;  yet,  in  such  a  case,  every  difliculty 
may  occur  which  presents  itself  in  an  action 
of  trespass.  An  investigation  of  title  may  be- 
come necessary.  A  question  of  boundary  may 
arise,  and  a  survey  may  be  essential  to  the 
full  merits  of  the  cause;  yet  these  dilliculties 
have  not  prevailed  against  the  jurisdiction  of 
the  court.  They  have  been  countervailed, 
and  more  than  countervailed  by  the  opposing 
consideration,  that  if  the  action  be  disallowed, 
the  injured  party  may  have  a  clear  right 
ipithout  a  remedy  in  a  case  icfiere  the  person 
tcho  has  done  the  tcrong,  and  trho  ought  to 
fnahe  the  compensation^  is  icithin  the  power 
of  the  court"  (Livingston  v.  Jefferson, 
supra,  at  p.  664.) 

It  will  not,  I  think,  be  argued  that  the 
enactment  of  this  statute  took  away  the  right 
which  previously  existed  to  bring  an  action 
in  this  state  for  the  breach  of  a  contract  re- 
lating to  foreign  real  estate  which  occurred 
prior  to  the  enactment  of  section  982-a.  As 
to  such  actions,  therefore,  this  statute  is 
clearly  retroactive.  I  think  thai  the  legis- 
lature intended  by  this  statute  to  place  the 
remedy  for  injuries  to  foreign  real  estate 
upon  an  equality  with  the  remedy  for  a 
breach  of  contract  relating  to  such  real  estate. 
It    seems    unreasonable  to  assume  that  the 

■ 

legislature  intended  that  that  part  of  the 
statute  which  relates  [258]  to  breach  of  con- 
tracts relating  to  foreign  real  estate  should  be 
retroactive  but  that  that  part  of  the  statute 
which  relates  to  injuries  to  foreign  real 
estate  should  not  be  retroactive.  Such  an 
interpretation  would  be  as  artificial  as  the 
original  distinction  between  local  and  transi- 
tory actions.  In  many  cases  these  artificial 
distinctions  are  so  embedded  in  our  law  that 
no  matter  how  unjust  and  technical  they 
may  be  effect  must  be  given  to  them  by  the 
courts.  A  diflerent  situation  is  presented 
when  the  courts  have  pointed  out,  as  they 
have  repeatedly  done  in  this  class  of  cases, 
the  technicality  and  injustice  of  the  rule  and 
the   legislature   has   deliberately    endeavored 
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to  correct  ^the  injustice.  In  such  cases  the 
statute  should  be  interpreted  in  the  remedial 
spirit  that  actuated  the  legislature  rather 
than  in  the  technical  spirit  which  gave  rise 
to  the  mischief  which  the  legislature  has 
sought  to  remedy.  Nor  can  I  agree  with  the 
intimation  contained  in  the  prevailing  opin- 
ion that  it  would  follow  as  a  consequence  of 
giving  this  statute  a  retroactive  effect  that  a 
remedy  would  thereby  be  provided  "for 
ancient  and  forgotten  wrongs."  Section  9S2-a 
does  not  give  a  remedy  in  every  case  but  only 
^'whenever  such  an  action  could  be  maintained 
in  relation  to  personal  property  without  the 
state."  When  this  provision  of  the  statute 
is  read  in  connection  with  section  390-a  of 
the  Code  of  Civil  Procedure  I  think  it  becomes 
evident  that  such  an  action  could  not  be 
brought  when  it  was  barred  by  the  law  of  the 
state  where  the  injury  was  committed.  If 
the  statute  is  construed  to  be  retroactive  it 
merely  makes  actions  for  injuries  to  foreign 
real  estate  subject  to  the  same  Statute  of 
Limitations  that  now  applies  to  actions  for 
injuries  to  personal  property  and  to  actions 
for  breach  of  contracts  relating  to  foreign 
real  estate.  I  can  hardly  assume  that  this 
is  such  a  consequence  as  to  have  deterred 
the  legislature  from  making  the  statute 
retroactive  as  to  injuries  to  foreign  real 
estate.  In  any  event  the  question  whether 
the  statute  should  be  given  a  retroactive  ef- 
fect cannot  be  [259]  affected  by  the  Statute  of 
Limitations  which  may  be  applicable  to  such 
an  action.  The  questions  certified  to  us  are 
based  upon  the  issue  raised  by  the  demurrer 
to  the  complaint  upon  the  grounds  of  in- 
sufficiency and  misjoinder  of  causes  of  action. 
These  questions  make  no  reference  to  the 
question  of  the  Statute  of  Limitations  or 
whether  if  a  cause  of  action  is  alleged  in  the 
complaint  it  is  barred  by  the  Statute  of  Limi- 
tations. The  questions  whether  the  com- 
plaint states  a  cause  of  action  and  whether 
there  has  been  a  misjoinder  of  causes  of 
action  should  be  determined  without  regard 
to  whether  that  cause  of  action  is  barred  by 
the  Statute  of  Limitations.  It  is  time  enough 
to  determine  that  question  after  it  has  been 
held  tliat  the  complaint  states  a  cause  of 
action  and  the  Statute  of  Limitations  has 
been  pleaded  as  a  defense.  (Crane  v.  Powell, 
supra.)  If  we  assume  that  under  our  de- 
cision in  Reilly  v.  Sicilian  Asphalt  Pav.  Co. 
170  N.  Y.  40,  62  N.  E.  772,  88  Am.  St.  Rep. 
636,  57  L.H.A.  176,  the  injury  to  the  personal 
property  and  to  the  real  property  by  a  single 
act  of  the  defendant  gave  rise  to  two  causes 
of  action,  it  is  nevertheless  true  that  both 
causes  of  action  arose  out  of  the  same  trans- 
action, and,  as  they  do  not  require  different 
places  of  trial,  they  are  not  improperly 
united. 

Section  082-a  of  the  Code  is  a  remedial  stat- 
ute and  it  should  be  liberally  construed  so 


as  to  effectuate  its  purpose,  instead  of  placing 
upon  it  a  construction  which  perpetuates  au 
far  as  possible  the  technical  and  unjust  rule 
it  >was  designed  to  abrogate. 

In  my  opinion  the  order  of  the  Appellate 
Division  should  be  aflirmcd,  and  the  Ist,  2d, 
3d,  4th  and  5th  questions  answered  in  the 
afhrmati^ve,  and  the  6th  and  7th  questions 
answered  in  the  negative,  and  in  this  view  of 
the  case  it  is  unnecessary  to  answer  the  8th 
question. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin 
and  Hogan,  JJ.,  concur  with  Cardozo,  J.;  Sea- 
bury,  J.,  reads  dissenting  opinion,  and  Chase, 
J.,  concurs. 

Order  reversed,  etc. 


NOTE. 

The  reported  case  holds  that  a  statute  giv- 
ing jurisdiction  to  the  courts  of  a  state  of  an 
action  for  injury  to  real  property  in  another 
state  is  not  retroactive,  and  that  accordingly 
jurisdiction  cannot  be  entertained  of  &  cause 
of  action  of  that  kind  arising  before  the  enact- 
ment of  the  statute.  The  New  York  rule 
which  was  changed  by  the  statute  referred  to, 
and  which  is  applied  in  the  reported  case  to 
a  cause  of  action  arising  before  its  enactment, 
was  laid  down  in  Brisbane  v.  Pennsylvania  R. 
Co.  205  N.  Y.  431,  and  the  cases  passing  on 
the  forum  in  which  an  action  for  damage  to 
realty  must  be  brought  are  collated  in  the 
note  to  that  case  as  reported  in  Ann.  Cas. 
191 3E  593,  and  the  notes  to  Pittsburgh,  etc. 
R.  Co.  v.  Jackson,  21  Ann.  Cas.  1313;  Alley 
V.  Caspari,  6  Am.  St.  Rep.  178;  Morris  v.  Mis- 
souri Pac.  R.  Co.  22  Am.  St.  Rep,  17;  and 
Sentenis  y.  Ladew,  37  Am.  St.  Rep.  569. 


STBEIT 

v. 

WII.KEBSON  ET  AXi. 

Alabama  Supreme  Court — April  28,  1014. 

1S0  Ala.  as;  06  So.  104:. 


Eyidence  —  Hearsay  •—  Deolaratloiui  of 
Assignor  of  I<ease. 

In  an  action  by  the  assignee  of  a  lease 
against  the  lessor]^  it  is  proper  to  refuse  to 
permit  plaintiff  to  testify  as  to  statements 
made  by  his  assignor  concerning  the  lease: 
such  being  hearsay  and  not  binding  on  the 
lessor. 


Witnesses     •-     Oross«i«xamimation      of 
AsslsKoe   of  Iiease    ftnims   for    Tros- 


In   trespass   qua  re    clausum    f  regit   by    an 
assignee  of  a  lease  against  the  lessor,  defend- 


SXBBIT  T.  WlhKEUBOV. 

186  Ala,  88. 


87» 


juits  on  cross-examination  of  plaintiff  are 
properly  permitted  to  ask  him  from  whom  he 
hsd  previously  rented  the  land,  and  for  how 
long,  and  what  he  paid  for  the  lease;  such 
being  relevant  to  the  issue. 

Appeal  and  £rror  —  Harmless  Crror  — 
Ezelusion  of  £Tidenoe  Aftenrarda 
Admitted. 

Error  in  excluding  evidence  is  harmless, 
where  it  is  subsequently  admitted. 

Agency  —  ReTOoatioii.  —  Death  of 
Principal. 

Where,  though  a  lease  wafi  signed  by  the 
lessor  before  her  death,  it  was  not  delivered 
to  nor  signed  by  the  lessee  during  the  lessor's 
lifetime,  being  in  the  hands  of  her  agent  at 
her  death  for  that  purpose,  it  cannot  be 
delivered  by  the  agent  after  her  death,  since 
her  death  revoked  the  agency. 

[See  note  at  end  of  this  case.} 

Appeal  from  Circuit  Court,  Colbert  county: 
Almon,  Judge. 

Action  by  C.  Streit,  plaintiff,  against  Lu- 
vtnia  Wilkerson  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Affibmjcd. 

Jamea  Jackson  for  appellant. 
Andreit$  <fi  Peach  and  Kirk,  Carmich<iei  d 
Rather  for  appellee. 

[89]  Mayfikld,  J. — ^Xhe  action  is  trespass 
quare  clausum  fregit,  and  was  instituted  by 
appellant  against  appellees.  The  trial  result- 
ed in  verdict  and  judgment  for  appellees.  The 
plaintiff  below  (appellant  here)  claims  right 
of  possession  by  virtue  of  a  lease  executed 
by  appellees'  testatrix,  Mrs.  Louise  Wilker- 
«0D,  during  her  lifetime,  to  one  J.  M.  Whar- 
ton, who  assigned  or  subleased  to  plaintiff. 
It  was  undisputed  that  testatrix  executed 
Hiich  a  lease  to  J.  M..  Wharton  for  one  year, 
and  that  plaintiff  was  put  in  possession  there- 
under, and  held  for  one  year  and  paid  tlie 
rent  therefor.  Plaintiff  contended  in  the  court 
below,  and  insists  h^e,  that  defendants'  tes- 
tatrix executed  another  lease  to  Wharton,  of 
the  same  land,  for  two  years,  and  that  he 
was  in  possession  under  this  lease  when 
ejected,  and  that  defendants  therefore  wrong- 
fully entered. 

Ihe  following  statement  of  facts  will  tend 
to  illustrate  the  case  made  by  the  record: 
Louise  Wilkerson,  who  was  the  mother  of 
Ludenia  Wilkerson,  Emma  Bass,  and  [90] 
Eleanor  Parker,  owned  the  tract  of  land  al- 
leged to  have  been  trespassed  upon^  during 
her  lifetime.  Hartwell  C.  King  was  agent 
for  Mrs.  Louise  Wilkerson,  and  was  after- 
wards executor  under  her  will.  On  the  13th 
day  of  December,  1910,  Louise  Wilkerson 
leased  the  land  in  question  to  J.  M.  Wharton 
ioT  a  term  of  one  year.  The  contract  of 
lease  was  drawn  up  by  attorneys  for  Mrs. 


Wilkerson,  and  was  in  the  form  of  a  contract 
between  party  of  the  first  part,  lessor,  and 
party  of  the  second  part,  lessee,  each  agree- 
ing to  certain  stipulations  and  requirements, 
and  the  contract  was  duly  executed  by  both 
parties  and  delivered  to  J.  M.  Wharton.  A 
few  days  afterwards  H.  C.  King  drew  another 
lease  for  a  term  of  two  years,  and  Mrs.  Wilk- 
erson signed  the  same;  but  it  was  never  signed 
by  J.  M.  Wharton,  the  party  of  the  second 
part,  and,  from  the  testimony,  was  never  de- 
livered to  him.  After  the  execution  of  this 
lease,  Mrs.  Wilkerson  died.  J.  M.  Wharton 
sold,  or  attempted  to  sell,  his  rights  under 
the  lease  to  C.  Streit,  appellant  in  this  case. 
C.  Streit  was  already  in  possession  of  the 
land,  having  leased  it  from  another  lessee 
under  Mrs.  Wilkerson,  who  had  it  for  a  term 
of  years  prior  to  the  year  1911.  Streit  culti- 
vated the  place  during  the  year  1911,  and 
paid  rent  to  H.  C.  King,  executor  of  the  estate 
of  Louise  Wilkerson,  deceased.  In  January, 
1912,  Taylor  Bass  and  W.  P.  Parker,  two 
of  the  appellees,  husbands  of  two  of  the  heirs 
of  Louise  Wilkerson,  deceased,  took  posses- 
sion of  the  land  in  question  under  the  belief 
tJiat  the  land  had  been  leased  for  but  one 
year,  and  that  they  had  the  right  to  posses- 
sion of  it  as  heirs  after  the  termination  of 
the  lease.  Streit  contended  that  he  had  a 
two-year  lease,  and  brought  this  suit  for  dam- 
ages for  trespass  by  the  appellees. 

There  was  no  error  in  the  court's  declining 
to  allow  the  plaintiff  to  testify  as  to  what 
J.  M.  Wharton  told  [91]  him  relative  to  the 
making  of  the  lease  in  question.  It  was  hear- 
say, and  was  not  binding  on  the  defendants, 
nor  on  their  testatrix,  the  lessor.  Sueh  evi- 
dence is  not  admissible.  Brooklyn  L.  Ins.  Co. 
V.  Bledsoe,  52  Ala.  538. 

There  was  no  error  in  the  court's  allowing 
defendants'  counsel,  on  cross-examination  of 
plaintiff,  to  inquire  of  him  from  whom  he  had 
previously  rented  the  lands  in  question,  and 
for  how  long,  and  what  he  paid  for  the  lease. 
The  questions  objected  to  each  called  for  testi- 
mony relevant  and  competent  to  the  issue. 
Some  of  such  evidence  tended  to  show  the 
amount  of  damages  recoverable,  if  any;  and 
the  defendants  certainly  had  the  right  to  so 
cross-examine  the  plaintiff  who  was  a  wit- 
ness for  himself. 

If  there  was  any  error  in  declining  to  allow 
the  plaintiff  to  prove,  by  the  witness  King, 
that  plaintiff  claimed  to  hold  under  the  two- 
year  lease,  and  that  he  paid  one  year's  rent 
undr  such  contract,  it  was  without  injury, 
because  the  witness  further  testified  to  this 
effect,  so  far  as  the  evidence  was  competent. 

While  the  evidence  shows  that  the  testatrix 
did  sign  the  lease  to  W^harton  for  two  years, 
it  was  fairly  shown  that  Wharton  never 
signed  it,  that  it  was  never  delivered  by  the 
testatrix  to  Wharton,  or  to  any  one  for  him 
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(luring  the  lifetime  of  testatrix,  and  that  this 
two-year  lease  was  therefore  never  validly 
executed.  The  agent.  King,  was  not  shown  to 
have  had  anv  authority  to  deliver  the  lease 
to  Wharton  after  the  death  of  testatrix.  The 
death  of  the  principal  certainly  terminated 
the  agency;  and  King  was  not  shown  to  have 
had  the  power  or  authority  to  bind  the  dev- 
isees by  a  delivery  aft«r  the  death  of  testa- 
trix. 

Wharton  did  not,  therefore,  acquire  title 
or  right  to  possession  for  two  years,  by  virtue 
of  this  lease;  and,  of  course,  he  could  not 
transfer  to  plaintiff,  or  to  plaintiff's  [92] 
tenants,  that  which  he  did  not  possess,  there 
being  no  question  of  estoppel,  nor  of  bona 
fide  purchaser  for  value  without  notice. 

The  plaintiff  was  not  himself  in  possession 
when  defendants  entered  upon  their  own  land. 
The  best  that  can  be  said  for  the  plaintiff,  on 
this  subject,  was  that  plaintiff's  tenants  were 
caused  to  quit  the  possession  by  the  defend- 
ants. It  being  shown  that  the  defendants 
were  the  owners  of  the  land,  and  the  plaintiff 
showing  no  right  to  the  possession  at  the 
time  the  owners  entered  he  could  not  recover 
in  this  action  of  trespass  quare  clausum  f re- 
git. 

The  trial  court,  therefore,  properly  gave  the 
affirmative  charge  for  the  defendants. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Gard- 
ner, JJ.,  concur. 


NOTE. 

ReTooatiom   «f  Agency  bj   Death,   of 

PrinoipaL 

General  Rule,  380. 

Agency  under  Power  of  Attorney: 

Generally,  383. 

Provision  against  Revocation,  384. 
Power  Coupled  with  Interest: 

Generally,  384. 

Nature  of  Power  Coupled  with  Interest, 
386. 
Act  in  Ignorance  of  Principal's  Death: 

Majority  Rule,   388. 

Minority  Rule,   389. 
Revocation  by  Death  of  Joint  Principal,  389. 


General  Rule, 

It  is  well  established  that  the  death  of  the 
principal  terminates  and  revc^ces  the  author- 
ity of  an  agent  by  operation  of  law,  and  any 
act  done  by  the  agent  as  such,  after  the  prin- 
cipal's death,  will  not  affect  the  estate  of  the 
latter. 

England. — Blades  v.  Free,  D  B,  &  C.  167, 
17  E.  C.  L.  351,  7  L.  J.  K.  B.  211,  4  M.  &  R. 
282;  Campanari  v.  Woodburn,  16  C.  B-  400, 
80   E.    C.    L.    400;    In    re   Overweg    [1900] 


1  Ch.  209,  69  L.  J.  Ch.  266,  81  L.  T.  N.  S- 
776,  16  Times  Tj.  Rep.  70;  Smout  v.  Ilbery, 
10  M.  &  W.  1 ;  Mitchell  v.  Eades,  Prec.  Ch. 
125,  24  Eng.  Rep.  (Reprint)  60,  2  Vern.  301, 
23  Eng.  Rep.  (Reprint)  851;  Houston  v. 
Robertson,  6  Taunt.  448.  See  also  Farrow  v. 
Wilson,  L.  R.  4  C.  P.  744. 

Cinnada. — McQuesten  v.  Thompson,  2  U.  C. 
Err.  &  App.  167;  Jacques  v.  Worthington,  7 
Grant  Ch.  (U.  C.)  192. 

United  States. — Gait  v.  Galloway,  4  Pet. 
332,  7  U.  S.  (L.  ed.)  876;  Long  v.  Thayer, 
150  U.  S.  520,  14  S.  Ct.  189,  37  U.  S.  (L. 
ed.)  1167;  Washington  Bank  v.  Peirson,  2 
Cranch  (C  C.)  685,  2  Fed.  Cas.  No.  953; 
McClaskey  v.  Barr,  50  Fed.  712;  Pacific  Bank 
v.  Haimaii,  90  Fed.  72,  59  U.  S.  App.  457,  32 
C.  C.  A.  522. 

Alabama. — Scruggs  v.  Driver,  31  Ala.  274. 
And  see  the  reported  case. 

Arizona. — Green  v.  Tuttle,  6  Ariz.  179,  48 
Pac.  1009;  Trickey  v.  Crowe,  8  Ariz.  176,  71 
Pac.  965,  aifirtntd  in  204  U.  S.  228,  27  S.  Ct. 
275,  51  U.  S.  (L.  ed.)  454. 

Calif orma. — ^Travers  v.  Crane,  15  Cal.  12; 
Lowrie  v.  Salz,  76  Cal.  349,  17  Pac.  232: 
Krumdick  v.  White,  92  Cal.  143,  28  Pac. 
219. 

Georgia. — Wellborn  v.  Weaver,  17  Ga.  273, 
63  Am.  Dec.  235. 

Illinois. — Home  Nat.  Bank  v.  Waterman,  134 
111.  461,  29  N.  E.  503,  a^rming  30  111.  App. 
635:  Wallace  v.  Bozarth,  223  III.  339,  70  N. 
E.  67,  affirming  123  111.  App.  624;  Lancaster 
V.  Springer,  239  III.  472,  88  N.  E.  272;  Tnibey 
V.  Pease,  240  III.  513,  16  Ann.  Cas.  370,  88 
N.  E.  1006;  Mecartney  v.  Carbine,  108  111. 
App.  282.  See  also  Rapp  v.  Phoenix  Ins.  Co. 
118  111.  390,  56  Am.  Rep.  427. 

Indiana. — Hawley  v.  Smith,  46  Ind.  183. 

lotea. — ^Darr  v.  Darr,  59  la.  81,  12  N.  W. 
765;  Condon  v.  Banium,  106  N.  W.  514. 

Lo^iisiana. — Holmes  v.  Murdock,  125  La. 
916,  61  So.  1035.  See  also  Shiff  v.  Lesseps, 
22  La.  Ann.  185. 

Maine* — .Tones  v.  Jones,  101  Me.  447,  64 
AIL  815,  115  Am.  St.  Rep.  328. 

Masaachusette, — Lincoln  v.  Emerson,  108 
Mass.  87;  Brown  v.  Cushman,  173  Mass.  368, 
53  N.  E.  860.  See  also  Burrill  v.  Smith,  7 
Pick.  291. 

MisaiMsippi. — Clayton  v.  Merrett,  52  Miss. 
363. 

MiMouri. — Keyl  v.  Westerhaus,  42  Mo. 
App.  49. 

New  Hampshire. — Wilson  v.  Edmonds,  24 
N.  H.  517. 

New  York. — ^Thompson  v.  Gruber,  21  How. 
Pr.  433;  Helmcr  v.  St.  John,  8  Hun  166; 
Soltau  V.  Goodyear  Vulcanite,  etc.  Co.  12 
Misc.  131,  33  N.  Y.  S.  77;  Matter  of  Mead, 
90  Misc.  263,  154  N.  Y.  S.  667;  Farmers' 
Loan,  etc.  Co.  v.  Wilson,  130  N.  Y.  284,  34 
N,  E.  784,  36  Am.  St.  Rep.  696:  Glonnan  v. 
Rochester  Trust,  etc.  Co.  209  N.  Y.  12,  Ann. 
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Cas.  1915A  441,  102  K.  E.  537,  52  Am.  St. 
Rep.  302,  affirming  152  App.  Div.  316,  136 
y.  Y.  S.  747 ;  Oatman  v.  Watroua,  120  App. 
Div.  66,  106  N.  Y.  S,  174 ;  Strong  v.  Gambler, 
15o  App.  Div.  294,  140  N.  Y.  S.  410,  141  N. 
Y.  S.  421;  Fisher  v.  Schram,  173  App.  Div. 
147,  159  N.  Y.  S.  496.  See  also  Matter  of 
Mitchell,  36  App.  Div.  542,  55  N.  Y.  S.  725, 
^firmed  in  161   N.  Y.  654,  57   N.  £.   U17. 

North  Carolina.— Duckworth  v.  Orr,  126 
N.  C.  674,  36  S.  E.  150. 

North  Dakota. — ^Moore  y.  Weston,  13  N.  D. 
574,  102  N.  VV.  163. 

OiklaAoma.— Kimmell  y.  Powers,  19  Okla. 
339,  91  Pac.  687. 

Oreg<m. — Crane  v«  Oregon  R.  etc.  Co.  66 
Ore.  317,  133  Pac.  810. 

Pennsylvania, — Shisler's  Estate,  2  Pa.  Dist. 
588. 

South  Carolina. — Sullivan  v.  Latimer,  3S 
S.  C.  158,  17  S.  E.  701. 

Tcnn€9soe, — Jenkins  v.  Atkins,  1  Humph. 
294,  34  Am.  Dec.  648 ;  Rigs  v.  Cage,  2  Humph. 
X>0,  37  Am.  Dec.  559. 

7exw.— Cleveland  v.  Williams,  29  Tex.  204, 
44  Am.  Dee.  274;  Rcniro  v.  Waco,  33  S.  W. 
766;  Wall  ▼.  Lubbock,  118  S.  W.  886. 

Verwioni. — Michigan  State  Bank  v.  Leven* 
worth,  28  Vt.  200;  Davis  r.  Windsor  Sav. 
Bank,  4^Vt.  728;  Gifford  ▼.  Thomas,  62  Vt. 
34,  19  Ail.  1088. 

Vtr^M»to.--Triplett  t.  Woodward,  98  Va. 
187,  35  S.  £.  455. 

Washimffion* — ^Maxwell  ▼.  Harper,  51  Wash. 
351,  08  Pac.  756:  Qilmore  v.  Continental 
OssualtT  Co.  68  Wash.  203,  108  Pac.  447. 

Thus  under  an  agreement  between  a  prin- 
ripal  and  agent  that  the  latter  is  to  receive 
£100,  as  his  commission  if  he  is  succes^ftil 
in  disposing  of  a  valuable  picture,  the  proper- 
ty of  the  former,  a  sale  of  the  picture  by  the 
agent  after  the  death  of  the  principal  is 
inefTective  to  entitle  him  to  recover  the  agreed 
rommiasion  from  the  administratrix  in  her 
representative  capacity.  Campanari  v.  Wood- 
bum,  15  C.  B.  400,  80  E.  C.  L.  400,  wherein 
it  was  said:  "As  alleged  on  the  face  of  the 
de<^lsration,  it  does  not  appear  that  the  origi- 
nal contract  between  the  plaintiff  and  the 
intestate  conferred  upon  the  former  an  au- 
thority which  was  irrevocable:  it  simply  states 
that  it  was  agreed  between  the  plaintiff  and 
the  intestate  that  the  plaintiif  should  en- 
deavor to  sell  a  certain  picture  of  the  intes- 
tate, and  that,  if  the  plaintiff  succeeded  in 
selling  the  same,  the  intestate  should  pay 
him  £100.  So  far,  therefore,  as  appears  in 
the  declaration,  it  was  a  mere  employment 
of  the  plaintiff  to  do  the  act,  not  carrying 
vith  it  any  irrevocable  authority.  It  is  plain 
that  the  intestate  might  in  his  lifetime  have 
revoked  the  authority,  without  rendering  him- 
self liable  to  be  called  upon  to  pay  the  £100, 


though  possibly  the  plaintiff  might  have  had 
a  remedy  for  a  breach  of  the  contract,  if  the 
intestate  had  wrongfully  revoked  his  author- 
ity after  he  had  been  put  to  expense  in  en- 
deavoring to  dispose  of  the  picture.  In 
that  way,  perhaps,  the  plaintiff  might  have 
recovered  damages  by  reason  of  the  revoca- 
tion. His  death,  how^ever,  was  a  revocation 
by  the  act  of  God,  and  the  administratrix  is 
not,  in  my  judgment,  responsible  for  any- 
thing. It  was  no  fault  of  hers — as  in  Smout 
V.  Ilbery  [10  M.  &  W.  1]— that  the  contract 
was  not  carried  out.  It  must  be  taken  to 
have  been  part  of  the  original  compact  be- 
tween the  plaintiff  and  the  intestate,  that, 
whereas,  on  the  one  hand,  he  would  receive 
a  large  sum  if  he  succeeded  in  selling  the 
picture,  so,  on  the  other  hand,  he  would  take 
tlie  chance  of  his  authority  to  sell  beiug  re- 
voked by  death  or  otherwise." 

It  was  held  in  Jones  v.  Jones,  101  Me.  447, 
64  Atl.  815,  115  Am.  St.  Rep.  328,  that  where 
the  maker  of  a  note  places  it  in  the  hands 
of  a  third  person  merely  for  the  delivery  to 
the  payee,  the  third  person  is  the  agent  of 
the  maker,  and  on  the  latter's  death  before 
delivery  the  agency  is  revoked  so  that  a  sub- 
sequent delivery  is  ineffectual  to  create  a  lia- 
bility. 

An  agent  will  not  be  liable  for  his  failure 
after  the  principal's  death  to  collect  on  notes 
which  were  delivered  to  him  for  that  pur- 
pose,  even  though  the  makers  become  insol- 
vent during  the  agent's  delay.  Darr  v.  Darr, 
69  la.  81,  12  N.  W.  765. 

So  in  Matter  of  Mead,  90  Misc.  263,  154 
X.  Y.  S.  667,  it  appeared  that  a  check  was 
delivered  by  the  drawer  three  days  before  his 
death  to  his  daughter.  She  deposited  it  in 
her  bank,  which  collected  it  and  paid  it  to 
her  two  days  after  her  father's  death.  It 
was  held  that  the  amount  of  the  check  must 
be  refunded  to  the  estate  by  the  daughter. 

Where  an  agent  having  charge  of  the  rental 
of  the  owner's  property  by  virtue  of  a  verbal 
authoritv  from  the  latter  receives  the  rents 
after  the  owner's  death,  an  action  by  the 
heirs  of  the  owner  against  the  lessee  for  rent 
will  lie,  and  it  is  no  defense  to  such  an  action 
that  they  paid  the  rent  to  the  agent  in  ig- 
norance of  the  owner's  death.  Farmers  Loan, 
etc.  Co.  V.  Wilson,  139  X.  Y.  284,  34  N.  E. 
784,  36  Am.  St.  Rep.  696,  wherein  the  court 
said:  "The  rule  is  well  settled  by  authority 
that  the  power  of  an  agent  to  collect  and 
receive  payment  of  rents  falling  due  to  his 
principal,  when  such  power  is  not  coupled 
with  an  interest,  terminates  and  oeases  upon 
the  death  of  the  principal,  and  that  payment 
made  thereafter  to  the  agent  does  not  bind 
the  estate  of  the  principal,  though  the  pay- 
ment be  made  in  ignorance  of  the  principal's 
death.  (Weber  v.  Bridgman,  113  N.  Y.  600.) 
The  rule  seems  to  have  originated  in  the  pre- 
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sumption  that  those  who  deal  with  an  agent 
knowingly  assume  the  risk  that  his  authority 
may  be  terminated  by  death  without  notice 
to  them.  The  ease  of  an  agency  coupled  with 
an  interest  is  made  an  exception  to  the  rule. 
(Grapel  v.  Hodges,  112  N.  Y.  419;  Hunt  ▼. 
Rousmanier,  8  Wheat.  204  [5  U.  S.  (L.  ed.) 
597].)  It  is  urged  that  the  exception  applies 
to  this  case  for  the  reason  that  the  agent 
was  entitled  to  commissions  upon  tne  rents 
collected,  and  to  be  allowed  his  disbursements 
for  repairs,  insurance  and  taxes.  The  trial 
court  refused  to  find  that  he  had  such  an 
interest  as  would  prevent  the  revocation  of 
the  power  upon  the  death  of  the  principal. 
There  was  no  proof  to  show  that  the  agent, 
at  the  time  of  the  death,  had  any  claim  on 
account  of  repairs,  insurance  or  taxes,  and, 
therefore,  it  is  needless  to  inquire  how  far, 
if  at  all,  these  elements,  if  shown  to  exist, 
would  change  the  case.  It  may  be  assumed 
that  the  agent  was  entitled  to  compensation 
for  his  services,  in  the  form  of  commissions, 
upon  the  money  collected,  while  the  agency 
was  in  force.  But  this  would  not  give  him 
such  an  interest  as  would  continue  his  power 
after  his  principal's  death.  Agents  are  quite 
frequently  paid  by  commissions  upon  sales 
of  property,  or  upon  moneys  collected,  and  to 
hold  that  this  constitutes  such  an  interest 
as  would  save  the  power  from  revocation  by 
the  death  of  the  principal,  would  be,  in  effect, 
to  abrogate  the  rule  in  most  cases.  The  in- 
terest which  can  protect  a  power  after  the 
death  of  the  person  by  whom  it  was  created, 
must  be  an  interest  in  the  thing  itself.  The 
power  must  be  engrafted  upon  some  estate 
or  interest  in  the  thing  to  which  it  relates. 
(Hun£  V.  Housmanier,  supra.)  Here  the 
agent  had  no  estate  or  interest  in  the  prop- 
erty nor  in  the  rents  as  such.  The  most  that 
can  be  said  is  that  he  was  entitled  to  commis- 
sions upon  what  was  to  be  produced  by  the 
exercise  of  the  power,  and  hence  it  cannot  be 
said  that  the  power  and  the  interest  are  unit- 
ed in  the  same  person  at  the  time  of  their 
creation.  It  cannot,  we  think,  be  claimed 
for  a  moment  that  the  principal,  in  the  crea- 
tion of  the  power,  conferred  upon  the  agent 
any  interest  in  the  subject  to  which  it  was 
intended  to  relate.  .  .  .  The  result  which 
we  feel  constrained  to  reach  will  illustrate 
how  a  rule  or  principle  of  law  will  operate 
harshly  and  produce  wliat  might  seem  to  be 
injustice  in  a  particular  case.  This  conclu- 
sion must,  however,  be  modified  when  we  con- 
sider that  either  the  defendant  or  the  infant 
children  of  the  deceased  must  bear  the  loss 
which  has  occurred  by  the  default  of  the 
agent.  The  defendant  could  have  foreseen 
what  has  happened  and  protected  himself 
against  loss  by  insisting  upon  payment  to  the 
owners  alone,  or  by  proper  stipulations  in 
the  leaae.    There  can  be  no  doubt  that  a  party 


mayi  hy  his  contract,  estop  his  personal 
representatives  or  his  estate  from  recovering 
money  paid  to  his  agent  in  good  faith,  after 
his  death,  under  such  circumstances  as  appear 
in  this  case,  but  we  see  no  reasonable  wav 
that  the  children  of  the  owner,  who  are  th^ 
real  plaintiffs  in  this  case,  could  have  avoid- 
ed the  result.  The  presumption  that  every 
man  knows  the  law  implies  that  they  will 
act  with  reasonable  caution  and  vigilance  in 
their  business  affairs,  and  that  in  entering 
upon  contractft  or  carrying  them  out  they 
will  become  informed  by  competent  advice 
of  the  risks  and  dangers  that  beset  them. 
When  a  man  knowingly  deals  with  the  agent 
of  a  principal  who  resides  in  a  foreign  coun- 
try, it  must  be  assumed  that  he  will  guard 
against  the  perils  that  the  transaction  neces- 
sarily involves,  and  while  courts  are  disposed 
to  exercise  all  their  power  to  relieve  parties 
who  have  acted  in  good  faith,  from  the  re- 
sult of  their  neglect  to  provide,  in  the  first 
instance,  against  accidents  which  might  have 
been  foreseen,  there  seems  to  be  no  way  open 
for  such  a  result  in  this  ease,  without  dis- 
regarding or  refining  away  an  important  rule 
of  law.  This  would  practically  be  judicial 
legislation.  We  feel  bound  to  follow  the  cur- 
rent of  authority,  and  to  leave  the  work  of 
reforming  the  law  on  this  question,  if  rel«pin 
be  necessary  or  desirable,  to  the  legislature." 
See  also  infra  the  subdivision  *^Aot  in  Ig- 
norance of  PrincipaVg  Death** 

The  rule  is  not  affected  by  an  attempt  to 
provide  that  the  agency  is  to  become  opera- 
tive at  the  principal's  dseath;  for  unleas  the 
authority  is  coupled  with  an  interest,  it  will 
cease  at  the  princi pal's  death  notwitlistand- 
ing  any  specific  provision  to  the  contrary. 
Moore  v.  Weston,  13  N.  D.  574,  102  N.  W. 
163,  wherein  it  was  held  that  an  indorsement 
on  the  back  of  a  note  to  the  effect  that  if 
the  amount  remain  unpaid  before  the  death 
of  the  payee,  the  maker  was  authorized  to 
expend  the  proceeds  of  the  note  to  the  pay- 
ment of  funeral  expenses  and  the  caring  for 
the  burial  ground  until  the  indebtedness  in 
fully  paid,  was  held  to  be  nugatory,  since 
the  payee's  death  terminated  the  agency.  To 
the  same  effect  see  Wellborn  v.  Weaver,  17 
Ga.  273,  63  Am.  Dec.  235. 

Where  a  subagent  is  appointed  by  an  agent 
at  the  request  of  the  principal  the  death  of 
the  agent  will  not  affect  the  acts  of  the  sub- 
agent,  as  his  authority  emanates  from  the 
principal  and  remains  in  full  force  until  re- 
voked bv  him.  Smith  v.  White,  6  Dana 
(Ky.)    376. 

Some  authorities  lay  down  the  rule  that 
where  the  acts  of  an  agent  are  not  necessarily 
to  be  executed  in  the  name  of  the  principal 
it  is  in  an  exception  to  the  rule,  and  the 
principal's  death  will  not  affect  the  agent's 
authority.    Lenz  v.  Brown,  41  Wis.  172.    To- 
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the  same  effect  see  Dick  v.  Page,  17  Mo.  234, 
57  Am.  Dec.  267;  Ish  v.  Crane,  8  Ohio  St. 
520,  13  Ohio  St.  574.  See  also  Murdock  v. 
Leath,  10  Heisk.    (Tenn.)    166. 

Agency  under  Power  of  Attorney, 

Generaixy. 

The  general  rule  that  an  agency  is  revoked 
by  the  death  of  the  principal  applies  equally 
to  a  fipecifie  authority  or  power  of  attorney 
given  to  an  agent  to  execute  a  specilio  act; 
ud  unless  the  authority  or  power  is  coupled 
with  an  interest,  it  is  determined  on  the  prin- 
eipaPs  death. 

England.— Bfkiley  v.  Collett,  18  Beav.  179, 
23  L.  J.  Ch.  230,  2  W.  R.  2ie,  52  Eng.  Rep. 
(Reprint)  71;  Wallace  y.  Cook,  5  Kap.  117; 
Goodson  V.  Alexander,  1  Jur.  37;  Mitchell  v. 
Eades,  Free.  Ch.  125,  2  Vern.  391,  24  Eng. 
Rep.  (Reprint)  60;  Graham  v.  Jackson,  6 
g.  B.  811,  61  E.  C.  L.  811,  9  Jur.  275,  14 
L.  J.  Q.  B.  129 ;  Lepard  r.  Vernon,  2  Ves.  & 
B.  51,  13  Rev.  Rep.  13,  35  Eng.  Rep.  (Re- 
print) 237;  Wynne  v.  Tliomas,  Willes  565. 

Canada.-— Er  p.  Welch,  2  N.  Bruns.  Kq. 
Rep.  129. 

United  States. — Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  U.  S.  (L.  ed.)  589;  Hanrick 
V.  Patrick,  119  U.  S-  156,  7  S*  Ct.  147,  30 
U.  S.  (L.  ed.)  396;  Boone  v.  Clarke,  3  Cranch 
389,  3  Fed.  Cas.  No.  1,641;  McClaskey  v. 
Barr,  50  Fed.  712;  McDonald  v.  Hannah,  51 
Fed.  73,  reversed  on  other  grounds  in  59  Fed. 
977,  15  U.  S.  App.  348,  8  C.  C.  A.  426. 

Alabama. — Saltmarsh  v.  Smith,  32  Ala, 
404. 

Arkansas. — Yeates  v.  Pryor,  11  Ark.  58; 
Moore  v.  Maxwell,  18  Ark.  469. 

CalifonUa. — Ferris  v.  Irving,  28  Cal.  646; 
Frink  v.  Roe,  70  Cal.  296,  11  Pac.  820;  In 
re  Kilborn,  5  ('al.  App.  165,  89  Pac.  985. 

f'^arida, — ^McHriff  v.  Porter,  5  Fla.  373; 
Dallam  v.  Sanchez,  56  Fla.  779,  47  So.  871 

Georgia. — .Tones  v.  Beall,  19  Ga.  171 :  Coney 
^.  Sanders,  28  Ga.  511;  Lathrop  v.  Brown, 
85  Ga.  312;  Miller  v.  McDonald,  72  Ga.  20; 
Anderson  v.  Goodwin,  125  Ga.  663,  54  S.  E. 
679. 

Illinois. — Citizens'  Nat.  Bank  v.  Dayton, 
116  111.  257,  4  N.  E.  492;  Garber  v.  Mvers, 
32  III.  App.  175. 

Iowa, — Lewis  v.  Kerr,  17  la.  73;  Vance  t. 
Anderson,  39  la.  426. 

Kansas. — Farmer  v.  Marvin,  63  Kan.  260, 
«5  Pac.  221. 

Limisiaina, — Copelle  v.  Dalton,  4  Mart.  N. 
S.  123. 

Maine. — Harper  v.  Little,  2  Greenl.  14,  11 
Am.  Dec.  25. 

Massachusetts. — ^Mills  v.  Smith,  193  Maso. 
11.  78  N.  E.  765,  6  L.R.A.(N.S.)  866. 

Michigan. — Weaver  v.  Richflrds,  144  Mich. 
395,  108  N.  W.  382,  13  Detroit  Leg.  N.  327, 
«L.R.A.(N.S.)   855. 


Montana, — Gardner  v.  Billings  First  Nat. 
Bank,  10  Mont.  149,  25  Pac.  29,  10  L.R.A. 
45. 

Xew  Hampshire. — Gale  v.  Tappan,  12  N.  H. 
145,  37  Am.  Dec.  194. 

Xeic  York. — Iloughtaling  v.  Marvin,  7 
Barb.  412;  Jackson  v.  Davenport,  18  Johns. 
295;  New  York  Bank  v.  Vanderhorst,  32  N. 
Y.  553;  Hoffman  v.  Union  Dime  Sav.  Inst. 
109  App.  Div.  24,  96  N.  Y.  S.  1045;  Weber 
V.  Bridgman,  113  N.  Y.  600,  21  N.  E.  985; 
Lalor  V.  Tooker,  130  App.  Div.  11,  114  N.  Y. 
S.  403;  Matter  of  Bensel,  68  Misc.  70,  124 
N.  Y.  S.  726.  See  also  Tusch  v.  German  Sav. 
Bank,  20  Misc.  571,  46  N.  Y.  S.  422,  reversed 
on  other  grounds  in  23  App.  Div.  729,  48 
N.  Y.  S.  221.  See  also  People  v.  Bellando, 
137  App.  Div.  777,  122  N.  Y.  S.  543,  affirmed 
in  199  N.  Y.  533,  92  N.  E.  1095. 

yorth  Carolina. — ^Wainwright  v.  Massen- 
burg,  129  N.  C.  46,  39  S.  E.  725;  Fisher  v. 
Southern  Loan,  etc.  Co.  138  N.  C.  90,  50 
S.  E.  592. 

North  Dakota. — Brown  v.  Skotland,  12  N. 
D.  445,  97  N.  W.  543. 

O^io.— Easton  v.  Ellis,  1  Handy  71,  12  Ohio 
Dec.  (Reprint)  32  (ct^iny  Anderson  v.  Brown, 
9  Ohio  161);  Johnson  v.  Johnson,  Wright 
594;  W^allace  V.  Saunders,  7  Ohio  173,  pt.  i; 
McDonald  t.  Black,  20  Ohio  185,  55  Am.  Dec. 
448. 

Pennsylvania. — By  rod  t.  Sweig>ert,  12  Pa. 
Dist.  565,  20  Lane.  L.  Rev.  274,  17  York  Leg. 
Rec.  45;  Fredrick's  Appeal,  62  Pa.  St.  3.38,  91 
Am.  Dec.  159;  Yerkes's  Appeal,  99  Pa.  St. 
401;  Kern's  Estate,  176  Pa.  St.  373,  35 
Atl.  231;  Provident  L.  etc.  Co.  v.  Spring 
Garden  Ins.  Co.  53  Pa.  Super.  Ct.  66. 

8outh  Carolina. — Bunch  v.  Dunning,  106 
S.C.  300,  91  S.  E.  331. 

Texas. — Primm  v.  Stewart,  7  Tex.  178 ;  Cox 
V.  Bray,  28  Tex.  247;  Kent  v.  Cecil,  25  S.  W. 
715;  Connor  v.  Parsons,  30  S.  W.  83;  Neh- 
ring  V.  McMurrain,  45  S.  W.  1032 ;  Surghcnor 
v.  Taliaferro,  98  S.  W.  648. 

Vermont. — Michigan  Ins.  Co.  v.  Leaveworth, 
30  Vt.  11. 

Virginia. — Huston  v.  Cantril,  11  Leigh  142. 

Washington. — Wagner  v.  Alderson,  91 
Wash.  157,  157  Pac.  476. 

In  Hunt  V.  Rousmanier,  8  Wheat.  174,  6 
U.  S.  (L.  ed.)  589,  it  appeared  that  the  in- 
testate received  from  the  plaintiff  a  loan, 
and  aa  collateral  security  for  the  repayment 
of  the  money  gave  his  notes  together  with  a 
power  of  attorney  to  sell  and  convey  a  certain 
vessel  and  to  apply  the  proceeds  to  discharge 
the  debt.  The  instrument  containing  the  pow- 
er of  attorney  recited  that  the  power  was 
given  as  collateral  security  for  the  payment 
of  the  notes  already  mentioned,  and  was  to 
be  void  on  their  payment,  and  authori7.ed  tho 
plaintiff  to  execute  a  bill  of  sale  to  himself 
or  to  any  other  person.    After  the  death  of 
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the  intestate,  the  plaintiff  seized  the  vessel 
and  offered  it  for  sale.  It  was  held  that  the 
power  although  a  complete  security  during 
the  life  of  the  intestate  was  rendered  inopera- 
tive by  his  death,  as  it  was  not  a  power 
coupled  with  an  interest.  Cliief  Justice  Mar- 
shall said:  "This  instrument  contains  no 
words  of  conveyance  or  of  assignment,  but 
is  a  simple  power  to  sell  and  convey.  As 
the  power  of  one  man  to  act  for  another  de- 
pends on  the  will  and  license  of  that  other, 
the  power  ceases  when  the  will,  or  this  per- 
mission, is  withdrawn.  The  general  rule, 
therefore,  is,  that  a  letter  of  attorney  may, 
at  any  time,  be  revoked  by  the  party  who 
makes  it;  and  is  revoked  bv  his  death.  But 
this  general  rule,  which  results  from  the 
nature  of  the  act,  has  sustained  some  modi- 
fication. Where  a  letter  of  attorney  forms 
a  part  of  a  contract,  and  is  a  security  for 
money,  or  for  the  performance  of  any  act 
which  is  deemed  valuable,  it  is  generally  made 
irrevocable  in  terms,  or  if  not  so,  is  deemed 
irrevocable  in  law.  Although  a  letter  of  at- 
torney depends,  from  its  nature,  on  the  will 
of  the  person  making  it,  and  may,  in  general, 
be  recalled  at  his  will,  yot^  if  he  binds  him- 
self for  a  consideration,  in  terms,  or  by  the 
nature  of  his  contract,  not  to  change  his 
will,  the  law  will  not  permit  him  to  change 
it.  Rousraanier,  therefore,  could  not,  during 
his  life,  by  any  act  of  his  own,  have  revoked 
this  letter  of  attorney.  But  does  it  retain 
its  efficacy  after  his  death?  We  think  it  doea 
7iot.  We  think  it  well  settled,  that  a  power 
(»f  attorney,  though  irrevocable  during  the 
life  of  the  partv,  becomes  extinct  by  his 
death." 

In  Hoffman  v.  Union  Dime  Sav.  Inst.  100 
App.  Div.  24,  05  X.  Y.  S.  1045,  it  appeared 
that  a  power  of  attorney  authorized  the 
agent  "to  deposit  for  her  in  such  banks  as  ho 
saw  fit  any  moneys  belonging  to  her  and 
conferring  upon  him  authority  to  draw,  in 
her  behalf  and  for  her  use,  any  such  moneys 
so  deposited  or  already  on  deposit  by  her." 
After  the  death  of  the  constituent  of  the  pow- 
er, the  attorney  withdrew  all  moneys  on  pres- 
entation of  the  bank  book  and  a  draft  signed 
bv  him  as  attornev,  without  disclosing  to  the 
defendant  bank  the  fact  of  the  principal's 
death.  It  was  held  in  an  action  against  the 
bank  by  the  administrator  to  recover  the 
money  deposited,  that  notwithstanding  the 
apparent  harshness  of  the  rule,  the  power 
given  to  the  agent  to  draw  the  money  was 
not  one  conpled  with  an  interest  and  that 
his  atithority  ceased  on  the  death  of  the  prin- 
cipal so  that  any  payment  made  to  him  there- 
after did  not  bind  the  estate  of  his  princi- 
pal. 

So  in  Lewis  v.  Kerr,  17  la.  73,  it  was  held 
that  a  power  authorizing  the  agent  to  take 
possession  of  property  and   in  the  name  of 


the  principal  to  sell,  rent  and  convey  the 
same,  sue  and  receipt  for  debts,  etc.,  which 
power  was  given  to  the  agent  to  enable  him  to 
collect  a  debt  due  him  from  the  principal, 
was  not  a  power  which  would  survive  the 
death  of  the  principal,  so  that  a  sale  and 
conveyance  made  thereunder  after  the  prin- 
cipars  death,  though  in  ignorance  of  it,  was 
nugatory,  and  could  be  made  valid  by  the 
assent  of  the  party  to  whom  the  property  de- 
scended. Compare  Cassiday  v.  McKenzie,  4 
Watts  &  S.   (Pa.)  282,  39  Am.  Dec.  76. 

Where  a  deed  conveying  land  was  executed 
by  one  with  a  pofwer  of  attorney  from  the 
owner,  but  was  not  acknowledged  nor  de- 
livered until  after  the  death  of  the  owner, 
it  was  held  not  to  pass  title  to  the  vendee. 
Kent  V.  Cecil  (Tex.)  26  8.  W.  715. 

The  fact  that  the  power  is  irrevocable  dur- 
ing the  life  of  the  person  giving  it  does  not 
affect  its  revocation  by  his  death.  Pisher  v. 
Southern  Loan,  etc.  Co.  138  N.  C.  90,  50 
S.  E.  502. 

In  iieorgia,  by  virtue  of  a  statutory  pro- 
vision, a  power  of  attorney  is  not  determined 
on  the  death  of  the  principal  without  notice 
of  the  fact  to  th«  agent,  but  the  statute  ap- 
plies only  to  powers  created  outside  of  the 
state.    Coney  v.  Sanders,  28  Ga.  511. 

Provision   against  Revocatiow. 

The  rule  that  a  power  of  attorney  is  re- 
voked by  the  death  of  the  principal  is  the 
same  though  it  is  specifically  provided  that 
the  power  of  attorney  shall  not  be  so  re- 
voked. £x  p.  Welch,  2  N.  Bruns.  £q.  Rep. 
120. 

TliuB  a  power  of  attorney  to  sell  all  of  the 
property  of  the  principal  and  to  receive  and 
distribute  the  proceeds,  etc.»  and  containing 
an  express  provision  that  the  power  shall  be 
irrevocable  and  shall  survive  the  death  of 
the  principal,  not  being  a  power  coupled  with 
an  interest,  is  revocable  notwithstanding  the 
specific  provision  for  irrevocability.  Weaver 
V.  Ricliards,  144  Mich.  305,  108  N.  W.  382, 
13  Detroit  Leg.  N.  327,  «  L.R.A.(N.S.)  855. 
And  to  the  same  effect  see  Yeates  v.  Pryor, 
11  Ark.  68;  Frink  v.  Roe,  70  Cal.  206,  11 
Pac.  820;   7  Pac.  481. 

Piyn>er  Coupled  ttHth  Interest. 

Geneballt. 

The  revoeation  of  the  authority  or  power 
of  an  agent  after  the  principal's  death  is 
subject  to  a  well-known  exception,  viz.:  that 
where  the  authority  or  power  is  coupled  with 
an  interest  in  tbe  subject-matter  of  th^  agen- 
cy, it  will  survive  the  death  of  the  principal. 
Kellog  V.  Williamg,  Kirby  (Conn.)  316 i 
Roland  v.  Coleman,  76  Ga.  652;  Benneson 
V.  Savage,  180  111.  362,  22  N.  E.  838;  Crowley 
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T.  McCambridge,  154  111.  App.  136 ;  Middlesex 
fiank  v.  Minot,  4  Mete.  (Mass.)  325;  Merry 
T.  Lynch,  68  Me.  94 ;  Moore  v.  Hall,  48  Mich. 
143,' 11  N.  W.  844;  Rogers  v.  Clark  Iron  Co. 
IW  Minn.  198,  116  N.  \V.  739;  Morgan  v. 
Gibson,  42  Mo.  App.  234;  Lockhart  v.  For- 
svthe,  49  Mo.  App.  654;  Shepard  v.  McNail, 
122  Mo.  App.  418,  99  S.  W.  494;  Durbrow 
V.  Eppens,  65  N.  J,  L.  10,  46  Atl.  582;  Bergen 
V.  Bennett,  1  Caines  Cas.  (N.  Y.)  1,  2  Am. 
Dec.  281;  Knapp  v.  Alvord,  10  Paige  (N.  Y.) 
iO'),  40  Am.  Dec.  241;  Steplicns  v.  Sessa,  60 
App.  Div.  547,  64  N.  Y.  S.  28 ;  Babrowsky  v. 
Grand  Lodge,  etc.  129  App.  Dir.  695,  113  N, 
Y.  S.  1080;  Glendening  v.  Western  Union 
Tel  Co.  163  App.  Div.  489,  148  N.  Y.  S  552; 
<;iven'8  Appeal  (Pa.)  16  Atl.  75;  Droste'e 
Estate,  9  \Vkly.  N.  Cas.  (Pa.)  224;  Hen- 
nessee  v.  Johnson,  13  Te.^.  Civ.  App.  530,  36 
S.  W.  774.  See  also  Wataon  v.  King,  4 
Campb.  (Eng.)  272;  Lancaster  v.  Prussing, 
139  III.  App.  33,  affirmed  i\\  234  III.  462,  84 
N.  E.  1062;  Staples  v.  Bradbury,  8  Green! . 
I  Me.)  181,  23  Am.  Dec.  494;  Grapel  v. 
Hodges,  112  N.  Y.  419,  20  X.  E.  542,  49  Hun 
107,  1  N.  Y'.  S.  823. 

Depositing  of  a  deed  with  an  agent  for 
the  purpose  of  having  the  latter  deliver  it 
to  the  grantee  on  the  payment  of  a  certain 
iunu  in  which  payment  the  agent  is  vitally 
interested,  as  being  the  assignor  of  a  contract 
to  purchase  of  the  same  land,  so  that  the 
payment  of  the  money  under  the  deed  will  re- 
lieve him  from  the  liability  he  assumed  under 
the  contract,  is  such  an  interest  in  the  sub- 
jwt-matter  that  the  right  to  deliver  the  deed 
is  more  than  a  naked  power  and  is  not  revoked 
i»y  the  death  of  the  principal.  Crowley  v. 
McCambridge,  154  111.  App.  135,  wherein  the 
court  said:  ''What  interest  in  the  agent 
^ill  be  suilicient  to  render  the  authoritv  ir- 

» 

revocable  is  not  easy  of  exact  and  compre- 
hensive definition.  Certain  it  is,  however, 
that  it  is  not  any  interest  which  will  suflice. 
But  it  must  be  an  interest  or  estate  in  the 
thing  itself  or  in  the  property  which  is  the 
subject  of  the  power;  the  power  and  the 
e-<tatc  must  be  united  and  co-ekistent,  and 
jjenerally,  of  such  a  nature  that  the  power 
would  survive  the  principal  in  such  a  way  as 
to  be  capable  of  execution  in  the  agent's  name 
after  the  death  of  the  principal.  'Section  241, 
Where,  however,  the  authority  of  the  agent 
is  coupled  with  an  interest  in  the  subjoct- 
ffiatter  of  the  agency,  it  is  not  terminated  by 
the  death  of  the  principal  and  a  subsequent 
aecution  of  it  by  the  agent  will  be  good.''  '* 
Where  the  owner  of  certain  property  agrees 
with  an  agent  who  holds  certain  notes  against 
him  that  the  latter  shall  take  possession  of 
the  property  and  sell  it  and  apply  the  pro- 
^^eeds  to  the  payment  of  the  notes  and  return 
the  balance  if  any  to  the  principal,  the  power 
^  sale  is  coupled  with  an  interest,  and  is 
Ann.  Cas.  1917E. — 25. 


not  affected  by  the  principal's  death.  Merry 
V.  Lynch,  68  Me.  94.  And  to  the  same  effect 
see  Shepard  v.  McXail,  122  Mo.  App.  418, 
99  S.  W.  494.  .  See  also  Nicolet  v.  Pillot,  24 
Wend.    (N.  Y.)   240. 

The  indorsement  and  delivery  of  a  note  to 
the  agent  for  the  purpose  of  collection  passes 
the  legal  title  to  it,  and  his  authority  is  not 
revoked  by  the  principal's  death.  Moore  v. 
Hall,  48  Mich.  143,  11  N.  W.  844. 

In  Knapp  v.  Alvofd,  10  Paige  (N.  Y.)  205, 
40  Am.  Dec.  241,  it  appeared  that  an  agenti 
was  given  power  to  assume  charge  of  a  busi- 
ness  during  the  anticipated  absence  of  the 
principal,  which  power  provided  among  other 
things  that  the  agent  may  sell,  assign,  etc., 
all  or  any  of  the  merchandise  and  apply  the 
proceeds  thereof  to  the  payment  of  certain 
outstanding    notes   which    were    indorsed   by 
the  agent.    On  the  death  of  the  principal,  the 
power  was  held  to  be  coupled  with  an  interest 
and  therefore  irrevocable.     The  court  in  dis- 
tinguishing  the    case   from    Hunt    v.    Rous- 
manier,  8  Wheat.  174,  5  U.  S.   (L.  ed.)   589, 
said :    "As  the  possession  of  the  property  was 
delivered  to  Meads,  in  connection  with  this 
power  to  dispose  of  it  for  the  security  and 
protection  of  himself  and  the  other  indorsers, 
the  property  must  be  considered  as  pledged 
to  him  for  that  purpose.    The  power  to  sell, 
therefore,  was  coupled   with   an   interest   in 
the    property    thus    pledged,    and    survived. 
(Bergen  v.  Bennett,  1  Caines  Cas.    (N.  Y.) 
1;    Raymond  v.   Squire,   11   Johns.    (N.  Y.) 
53.)      In   the   case  decided   by  the   Supreme 
Court  of  the  United  States    (Hunt  v.  Rous- 
manier,  8  Wheat.  174  [5  U.  S.  (L.  ed.)  589]) 
there  was  no  actual  pledge  of  the  property. 
But  a  mere  power  of  attorney  was  executed 
authorizing   the   plaintiff   to   transfer   it    in 
tlie  name  of  Rousmanler.     It  was  upon  that 
ground,  as  I  understand  the  case,  that  C.  J. 
Marshall  held  that  the  power  was  not  coupled 
with  any  interest  in  the  vessels.    And  I  pre- 
sume his  opinion  upon  that  point  would  have 
been  different  if  the  power  had  been  accom- 
panied by  an  actual  delivery  of  tlie  vessels 
as  a  pledge  for  the  payment  of  the  debt.    But 
even    in   that   case  ^he   court   protected   the 
rights  of  Hunt  as  an  equitable  mortgagee  of 
the  vessels,  though  the  decifiion  wa.s  placed 
on  the  debatable  ground  that  a  party  may 
be  relieved  in  equity  against  a  mistake  of 
law  merely." 

Where  a  power  coupled  with  an  interest  is 
granted  on  the  express  condition  that  the 
power  is  to  be  executed  in  the  lifetime  of 
the  party  conferring  it,  the  deatli  of  the 
principal  terminates  it.  Staples  v.  Bradbury, 
8  Greenl.   181,  23  Am.  Dec.  494. 

In  England,  the  revocation  of  agency  by  the 
death  of  the  principal  is  determined  even 
though  the  power  is  coupled  with  an  interest. 
Watson  v.  King,  4  Campb,  (Eng.)  272,  where-^ 
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in  Lord  Ellenborough  said  that  a  valid  act 
cannot  be  done  in  the  name  of  a  dead  man. 

Natube  of  Power  Coxjpled  with  Interest. 

The  courts  have  found  some  difficulty  in 
determining  when  an  authority  or  power  is 
coupled  with  an  interest.  It  is  generally  held 
that  to  constitute  such  a  power  the  interest 
must  be  in  the  thing  itself  and  not  merely 
arise  in  consequence  of  the  execution  of  the 
power,  and  that  the  same  instrument  must 
both  confer  the  power  and  convey  the  interest. 
Hunt  V.  Rousmanier,  8  Wheat.  175,  6  U.  S. 
(L.  cd.)  589;  Krumdick  v.  White,  92  Gal. 
143,  28  Pac.  219;  Norton  v.  Whitehead,  84 
Cal.  263,  24  Pac.  154,  18  Am.  St.  Rep.  172; 
McGriff  V.  Porter,  5  Fla.  373;  Lathrop  v. 
Brown,  65  Ga.  312;  Crowley  v.  McCarabridge, 
154  111.  App.  135;  Hawley  v.  Smith,  45 
Ind.  183;  Lewis  v.  Kerr,  17  la.  73; 
Moore  v.  Hall,  48  Mich.  143,  11  N.  W.  844; 
Kelly  V.  Bowerman,  113  Mich.  446,  71  N.  W. 
836;  Morgan  v.  Gibson,  42  Mo.  App.  234; 
Shepard  v.  McNail,  122  Mo.  App.  418,  99  S. 
W.  494;  Gardner  v.  Billings  First  Nat.  Bank, 
10  Mont.  149,  25  Pac,  29,  10  L.R.A.  45; 
Muth  v.  Goddard,  28  Mont.  237,  72  Pac.  621 ; 
Durbrow  v.  Eppens,  65  N.  J.  L.  10,  46  Atl. 
582;  Houghtaling  v.  Marvin,  7  Barb.  (N.  Y.) 
412;  Bergen  v.  Bennett,  1  Gaines  Gas.  (N. 
Y.)  1,  2  Am.  Dec.  281;  Knapp  v.  Alvord,  10 
Paige  (N.  Y.)  205,  40  Am.  Dec.  241;  Stephens 
V.  Sessa,  50  App.  Div.  547,  64  N.  Y.  S.  28; 
Barbrowsky  v.  Grand  Lodge,  etc.  129  App. 
Div.  695,  113  N.  Y.  S.  1080;  Shisler's  Estate, 
2  Pa.  Dist.  588;  Keys'  Estate,  137  Pa.  St. 
566,  20  Atl.  710,  21  Am.  St.  Rep.  896; 
Droste's  Estate,  9  Wkly.  N.  Gas.  (Pa.)  224; 
Hennessee  v.  Johnson,  13  Tex.  Giv.  App.  530, 
36  S.  W.  774;  Gilmer  v.  Veatch,  56  Tex.  Giv. 
App.  611,  121  S.  W.  545. 

It  was  said  in  Hunt  v.  Rousmanier,  8 
Wheat.  176,  5  U.  S.  (L.  ed.)  589:  "This 
general  rule,  that  a  power  ceases  with  the 
life  of  the  person  giving  it,  admits  of  one 
exception.  If  a  power  be  coupled  with  an 
^interest,'  it  survives  the  person  giving  it, 
and  may  be  executed  after  his  death.  As  this 
proposition  is  laid  down  too  positively  in 
the  books  to  be  controverted,  it  becomes  neces- 
sary to  inquire  what  is  meant  by  the  expres- 
sion, 'a  power  coupled  with  an  interest.'  Is 
it  an  interest  in  the  subject  on  which  the 
power  is  to  be  exercised,  or  is  it  an  interest 
in  that  which  is  produced  by  the  exercise  of 
the  power?  We  hold  it  to  be  clear  that  the 
interest  which  can  protect  a  power  after  the 
death  of  a  person  who  creates  it,  must  be 
an  interest  in  the  thing  itself.  In  other 
w^ords,  the  power  must  be  engrafted  on  an 
estate  in  the  thing.  The  words  themselves 
would  seem  to  import  this  meaning.  'A  pow- 
er coupled  with  an  interest'  is  a  power  which 
accompanies,   or   is   connected   with,   an    in- 


terest. The  power  and  the  interest  are  unit- 
ed in  the  same  person.  But  if  we  are  to 
understand  by  the  word  interest,'  an  interest 
in  that  which  is  to  be  produced  by  the  exer- 
cise of  the  power,  then  they  are  never  united. 
The  power,  to  produce  the  interest,  must  be 
exercised,  and  by  its  exercise,  is  extinguished. 
The  power  ceases  when  the  interest  com- 
mences, and,  therefore,  cannot,  in  accurate 
law  language,  be  said  to  be  'coupled*  with 
it.  But  the  substantial  basis  of  the  opinion 
of  the  court  on  this  point,  is  found  in  the 
legal  reason  of  the  principal.  The  interest 
or  title  in  the  thing  being  vested  in  the  per- 
son who  gives  the  power,  remains  in  him, 
unless  it  be  conveyed  with  the  power,  and 
can  pass  out  of  him  only  by  a  regular  act 
in  his  own  name.  The  act  of  the  substitute, 
therefore,  which,  in  such  a  case,  is  the  act 
of  the  principal,  to  be  legally  effectual,  must 
be  in  his  name,  must  be  such  an  act  as  the 
principal  himself  would  be  capable  of  per- 
forming, and  which  would  be  valid  if  per- 
formed by  him.  Such  a  power  necessarily 
ceases  with  the  life  of  the  person  making  it. 
But  if  the  interest  or  estate  passes  with  the 
power,  and  vests  in  the  person  by  whom  the 
power  is  to  be  exercised,  such  person  acts 
in  his  own  name.  The  estate,  being  in  him.. 
passes  from  him  by  a  conveyance  in  his 
own  name.  He  is  no  longer  a  substitute,  act- 
ing in  the  place  and  name  of  another,  but 
is  a  principal  acting  in  his  own  name,  in 
pursuance  of  powers  which  limit  his  estate. 
The  legal  reason  which  lipiits  power  to  tlie 
life  of  the  person  giving  it,  exists  no  longer, 
and  the  rule  ceases  with  the  reason  on  which 
it  is  founded.  The  intention  of  the  instru- 
ment may  be  effected  without  violating  any 
legal  principle." 

A  power  given  to  an  agent  to  collect 
certain  outstanding  accounts  for  the  prin- 
cipal on  a  commission,  out  of  which  accounts 
the  agent  is  authorized  to  reimburse  himself 
for  money  due  him,  is  pro  tanto  an  equitable 
assignment  of  the  accounts  to  the  agent 
giving  him  such  an  interest  in  the  accounts 
themselves  as  to  render  his  authoritv  ir- 
revocable  on  the  principal's  death.  Shepard 
V.  McNail,  122  Mo.  App.  418,  99  S.  W.  494. 

So  an  assignment  to  an  agent  of  rents 
which  he  is  to  collect  and  apply  to  the  pay- 
ment of  an  indebtedness  to  him  from  the 
principal  is  a  power  coupled  with  an  interest. 
Stephens  v.  Sessa,  50  App.  Div.  547,  64  N. 
Y.  S.  28.  Compare  Lathrop  v.  Brown,  -35  Ga. 
312. 

Where  the  owner  of  land  executes  a  mort- 
gage thereon  which  mortgage  contains  the 
usual  power  of  sale  as  security  for  the  loan, 
it  is  a  right  coupled  with  an  interest  and 
is  not  afTected  by  the  decease  of  the  mort- 
gagor.  Bergen  v.  Bennett,  1  Gaines  Gas.  (N. 
Y.)    1,  2  Am.   Dec.  281,  wherein  the  court 
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said:    'It  is  admitted  that  a  naked  authority 
expires  with  the  life  of  the  person  who  gave 
it;  but  a  power  coupled  with  an  interest  is 
not  revoked  by  the  death  of  the  grantor.    In 
my  opinion  the  power  contained  in  the  mort- 
gage is  of  the  latter  description.     A  power 
amply  collateral  and  without  interest,  or  a 
Daked  power,  is  when,  to  a  mere  atranger, 
authority   is   given    to   disposing   of   an   in- 
terest in  which  he  had  not  before,  nor  hath 
by  the  interest  creating  the  power,  any  estate 
whatsoever.     But  when  power  is  given  to  a 
person    who    derives,    under    the    instrument 
creating  the  power,  or  otherwise,  a  present  or 
future  interest  in  the  land,  it  is  then  a  power 
relating  to  the  land.     These  last  powers  are 
subdivided  into  powers  annexed  to  the  estate, 
and  powers  in  gross.    Both  are  considered  as 
powers  with  an  interest  because  the  trustee 
of  the  power  has  an  interest  in  the  estate,  as 
well  as  in  the  exercise  of  the  pow^r.    If,  as 
one  ol  the  old  cases  expresses  it,  the  person 
clothed  with  the  power  hath  at  the  same  time 
an  estate  in  the  land,  the  power  is  not  col- 
lateral,  because  it  savors  of  the  land.     The 
power   now   in  question   answers   exactly   to 
this  definition  of  a  power  with  an  interest, 
because  the  mortgagee  has  at  the  same  time  a 
vested  estate   in  the  land,  and   it  does  not 
answer   at  all  to  the  definition  of  a  power 
tsimply  collateral;  for  that  is  but  a  bare  au- 
thori^  to  a  stranger,  who  has  not,  or  ever 
had,  any  estate  whatsoever.     I  might,  per- 
haps, rest  satisfied  with  giving  this  descrip- 
tion of  the  two  powers,  drawn  from  approved 
aathority;  but  I  think  the  point  is  suscepti- 
ble of  more  precise  and  definite  illustration. 
If  a  maa  by  his  will  directs  his  executors  to 
sell  his  land,  this  is  but  a  bare  authority 
without  interest;  for  the  land  in  the  mean- 
time descends  to  the  heir  at  law>  who,  until 
the  sale,  would  at  common  law  be  entitled 
to  the  profits;   and,  being  but  a  naked  au- 
thority,  if  one  executor  dies,  the  power  at 
common   law  would  not  survive:     Co.  Litt. 
113a,   181b,   236a;    3   Salk.   277;    Powell   on 
Dev.  291-310.    But  if  a  man  devises  his  land 
to  his  executors,  to  be  sold,  then  tliere  is  a 
power  coupled  with  an  interest,  for  the  ex- 
ecutors in  the  meantime  take  possession  of 
the  land  and  of  the  profits.     In   this   case 
the  estate,  so  also  the  trust,  would  survive 
to  the  surviving  executor.     There  is  a  very 
striking  analogy  between  this  case  of  a  de- 
vise of  land  to  executors  to  be  sold,  and  a 
mortgage  of  lands  with  power  to   sell.     In 
both  cases  the  estate  passes  to  the  person 
clothed  with  the  power,  and  in  both  cases  the 
power  is  given  in  trust  to  answer  a  specific 
purpose.    I  cannot  discern  any  distinction  be- 
tween the  cases  sufficient  to  render  the  power 
in  the  one  instance  naked,  and  in  the  other 
coupled  with  an  interest.     It  is  not  a  power 
with  interest  in  the  executors,  because  they 


may  derive  a  personal  benefit  from  the  de- 
vise; for  a  trust  will  survive,  though  no  ways 
beneficial  to  the  trustee.  It  is  the  possession 
of  the  legal  estate,  or  a  right  in  the  subject, 
over  which  the  power  is  to  be  exercised,  that 
makes  the  interest  in  question;  and  where  an 
executor,  guardian  or  other  trustee  is  invest- 
ed with  the  rents  and  profits  of  land  for  the 
sale  or  use  of  another,  it  is  still  an  authority 
coupled  with  an  interest,  and  survives.  It 
has  been  thus  frequently  adjudged.  This 
case  also  is  still  more  analogous  to  the  one 
of  a  conveyance  of  property  by  way  of  pledge, 
or  in  trust  with  an  agreement  for  the  mort- 
gagee to  sell  in  ease  of  default.  This  is  a 
practice,  known  in  the  English  law,  and  it 
was  taken  for  granted  by  the  lord  chancellor 
in  the  case  of  Tucker  v.  Wilson,  1  P.  Wms. 
261,  that  where  there  existed  such  an  agree- 
ment, the  mortgagee  might  sell  after  the 
death  of  the  mortgagor.  It  seems  to  have 
been  admitted,  not  to  have  been  competent 
for  the  mortgagor  to  revoke  this  authority 
to  sell,  because  it  was  granted  for  the  benefit 
of  the  mortgagee.  He  might  perhaps  em- 
barrass the  execution  of  the  power  by  a  sub- 
sequent mortgage  or  judgment,  but  the  power 
would  still  remain  in  full  force,  although  the 
land  in  the  hands  of  the  purchaser  under  the 
power  might  become  subject  to  such  subse- 
quent lien.  In  short,  this  power  is  altogether 
different  from  that  of  a  mere  naked  authority ; 
the  latter  is  no  better  than  a  letter  of  at- 
torney given  to  a  stranger  to  the  estate,  as 
in  the  instance  given  by  Coke  of  a  letter  of 
attorney  to  make  livery  of  seisin:  1  Inst. 
52b.  This  is  revocable  by  the  grantor  at  his 
pleasure  in  his  lifetime,  and  is  absolutely 
revoked  by  his  death.  The  grantee  of  such 
a  nak^d  power,  having  no  interest  connected 
with  the  power,  has,  of  course,  no  interest 
affected  by  the  revocation.  The  present  pow- 
er is  in  every  view  distinct  from  the  other. 
I  conclude,  therefore,  that  the  power  to  sell 
was  not  revoked  by  the  death  of  the  mort- 
gagor, and  that  the  decree  cannot  be  support- 
ed on  the  ground  that  was  taken'  in  the  court 
oelow.  I  have  bestowed  some  pains  upon 
this  question,  because  I  am  of  opinion  that 
the  grounds  of  a  definitive  decree  in  chan- 
cery, resting  upon  what  is  assumed  to  be  a 
principle  of  law,  ought  not  to  be  questioned 
and  overturned  without  much  care  and  con- 
sideration." 

In  Durbrow  v.  Eppens,  65  N.  J.  L.  10,  46 
Atl.  582,  it  was  said:  "Where  an  authority 
or  power  is  coupled  with  an  interest,  or 
where  it  is  given  for  a  valuable  consideration, 
or  where  it  is  part  of  a  security,  there,  unless 
there  is  an  express  stipulation  that  it  shall 
be  revocable,  it  is,  from  its  own  nature  and 
diaracter,  in  contemplation  of  law  irrevoca- 
ble, whether  it  is  expressed  to  be  so  upon  the 
face  of    the   instrument   conferring  the   au- 
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thority  or  not.  Thus,  for  example,  if  a  power 
of  attorney  to  levy  a  fine  is  executed  as  a 
part  of  a  security  to  a  creditor,  the  power 
is  irrevocable.  So,  if  a  power  of  attorney 
to  sell  a  ship  is  taken  as  a  security  upon 
a  loan  of  money,  it  is  irrevocable.  So,  if  the 
principal  assigns  all  his  effects  for  the  benefit 
of  his  creditors,  and  gives  the  assignee  a  pow- 
er of  attornev  to  collect  and  receive  all  debts 
and  outstanding  claims,  the  power  is  ir- 
revocable. So  if  a  power  of  attorney  to  sell 
lands  is  given  to  a  creditor  to  pay  his  debts 
out  of  the  proceeds  of  the  sale,  the  power  is 
irrevocable.  So  a  remittance  to  an  agent  of 
money  or  goods,  to  be  delivered  to  a  creditor 
in  discharge  of  his  debt,  is  irrevocable  after 
the  creditor  has  assented  thereto  and  signi- 
fied his  assent  to  the  agent." 

Act  in  Ignorance  of  BHncipaVs  Death, 

Majobitt  Rule. 

Under  the  civil  law  the  acts  of  an  agent 
done  in  good  faith  and  in  ignorance  of  the 
principal's  death  are  binding  on  his  repre- 
nentatives,  but  the  majority  of  the  cases  ad- 
here to  the  contrary  rule  of  the  common  law 
and  hold  that  unless  the  authority  is  one 
coupled  with  an  interest  it  will  terminate  on 
the  death  of  the  principal,  notwithstanding 
his  ignorance  of  the  fact.  Long  v.  Thayer, 
150  U.  S.  520,  14  Sup.  Ct.  189,  37  U*  S. 
(L.  ed.)  1167;  McClaskey  v.  Barr,  50  Fed. 
712;  Scruggs  v.  Driver,  31  Ala.  274;  Davie 
V.  Davis,  93  Ala.  173,  9  So.  736;  Ferris  v. 
Irving,  28  Cal.  645;  Jjewis  v.  Kerr,  17  la. 
73;  Harper  v.  Little,  2  Me.  14,  11  Am.  Dec. 
25;  Farmers'  Loan,  etc.  Co.  v.  Wilson,  64 
Hun  394,  19  N.  Y.  S.  142,  affirmed  in  139 
X.  Y.  284,  34  N.  E.  784,  36  Am.  St.  Rep. 
696:  Weber  v.  Bridgman,  113  N.  Y.  600,  21 
N.  E.  986;  Glennan  v.  Rochester  Trust,  etc. 
Co.  209  N.  Y.  12,  Ann.  Oas.  1915A  441,  102 
K.  E.  637,  22  L.R.A.(N.S.)  302.  affitmmg 
152  App.  Div.  316,  136  N.  Y.  8.  747;  Hoflf- 
man  v.  Dime  Sav.  Inst.  109  App.  Div.  24, 
95  N.  Y.  S.  1045;  Jenkins  v.  Atkins,  1  Humph. 
(Tenn.)  294,  34  Am.  Dec.  648;  Riggs  y.  Cage, 
2  Humph.  (Tenn.)  350,  37  Am.  Dec.  5.59; 
Cleveland  v.  Williams,  29  Tex.  204,  94  Am. 
Dec.  274;  Michigan  Ins.  Co.  v.  Leavenw^orth, 
30  Vt.  11;  Davis  v.  Windsor  Sav.  Bank,  46 
Vt.  728. 

Payments  made  to  an  agent  in  ignorance  of 
the  principal's  death  will  not  discharge  the 
payor's  obligation  to  the  principal's  estate. 
Long  v.  Thayer,  150  U.  S.  520,  14  S.  Ct.  189, 
37  U.  S.  (L.  ed.)  1167.  In  that  case  it  ap- 
peared that  land  was  purchased  from  an 
agent  and  that  the  owner  died  shortly  after 
the  contract  of  sale  was  made.  The  purchaser 
continued  to  make  payments  to  the  agent  pur- 
suant to  the  terms  of  the  contract,  but  in 


ignorance  of  the  death  of  the  owner.  The 
payments  were  held  ineffective  to  bind  tlie 
decedent's  estate,  the  court  saying:  "No 
principle  is  better  settled  than  that  the  pow- 
ers of  an  agent  cease  on  the  death  of  his 
principal.  If  an  act  of  agency  be  done  aub- 
sequent  to  the  decease  of  the  principal,  though 
his  death  be  unknown  to  the  agent,  the  act  is 
void." 

Where  an  agent  is  authorized  to  collect 
rents  for  which  service  he  is  to  receive  certain 
commissions  on  the  rents  collected,  pa^onent 
of  rent  to  the  agent  subsequent  to  the  death 
of  the  principal,  though  the  fact  of  death  is 
imknown  to  both  the  agent  and  the  lessee,  is 
void.  Farmers'  Loan,  etc.  Co.  v.  Wilson,  64 
Hun  194,  19  N.  Y.  S.  142,  affirming  in  139 
N.  Y.  284,  34  N.  E.  784,  36  Am.  St.  Rep.  696, 
wherein  it  was  said:  "There  would  seeni 
to  be  an  incongruity  in  the  law  of  agency  with 
respect  to  the  effect  of  a  revocation  of  the 
agent's  powers  by  the  act  of  the  principal 
himself  and  a  revocation  produced  by  his 
death.  In  the  former  case  the  revocation 
does  not  affect  third  parties,  dealing  with 
the  agent  in  good  faith  without  notice. 
(Claflin  v.  Lenheim,  66  N.  Y.  301;  Williams 
y.  Birbeck,  Hoffm.  (N.  Y.)  369;  Blake  v. 
Garwood,  42  N.  J.  £q.  276;  Wharton  on 
Agency,  §§  99-140;  Story  on  Agency,  §  470.) 
While  in  the  latter,  as  we  have  seen,  the  revo- 
cation operates  upon  all  parties,  without 
notice,  unless  the  power  is  coupled  with  an 
interest,  in  which  case  the  agent  may  ex- 
ecute it  in  his  own  name,  notwithstanding 
the  death  of  the  principal.  The  eivil  law 
protected  third  parties  who  dealt  in  good 
faith  with  the  agent  without  notice  in  all 
cases,  whether  the  power  was  revoked  by  the 
act  of  the  principal  or  his  death,  but  as 
Chancellor  Kent  has  observed,  this  equitable 
principle  does  not  prevail  in  the  English  law 
(2  Kent.  Com.  [13th  ed.]  646),  from  whieh 
the  rule  that  obtains  In  this  state  was  derived, 
though  in  other  jurisdictions,  and  perhaps 
in  England,  the  harshness  of  the  common  law 
has  been  modified  by  statute.  (Weber  v. 
Bridgman,  supra  [113  N.  Y,]  p.  602.)  The 
common -law  rule  has  become  too  firmly  estab- 
lished in  this  state  to  be  disturbed  by  judicial 
action,  though  a  change  by  the  law-making 
power  would  be  in  harmony  with  more  en- 
lightened views  and  would  promote  the  in- 
terests of  justice.*' 

In  Michigan  Ins.  Co.  v.  Leavenworth,  30 
Vt.  11,  it  was  said:  'Though  it  may  be  true 
that  when  a  power  is  revoked  by  the  act  of 
the  party,  notice  may  be  necessary,  yet  when 
revoked  by  his  death  the  revocation  at  once 
takes  effect,  and  if  an  act  is  subsequently 
done  under  the  power,  though  without  notice 
of  the  death  of  the  party,  the  act  is  void, 
and  there  is  the  best  reason  in  the  world  for 
this  fundamental  distinction.     It  is  an  event 
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of  which  each  party  has  equal  means  of 
knowledge  and  must  take  notice  of  it  at  their 
peril." 

A  court  of  equity  will  rescind  a  contract 
of  Bale  at  the  instance  of  a  purchaser  who 
enters  into  it  with  an  agent  in  ignorance  of 
the  principal's  death.  Scruggs  v.  Driver,  31 
Ala.  274. 

It  was  held  in  Garrett  y.  Trabue,  82  Ala. 
227,  3  So.  149,  that  an  order  for  supplies 
mailed  by  an  agent  to  the  plaintiff  who 
shipped  the  same  in  ignorance  of  the  prin- 
cipal's death,  which  occurred  a  day  after 
the  order  was  mailed,  became  a  completed 
oontraet  from  the  day  the  order  was  deposited 
in  the  mail,  binding  on  the  estate  of  the 
principal,  th<mgh  it  was  not  received  by  the 
plaintiff  until  after  the  principal's  death. 

MiNOBITY   RULB. 

Some  authorities  follow  the  doctrine  of  the 
civil  law,  that  the  revocation  of  agency  on 
the  death  of  the  principal  takes  effect  only 
from  the  time  he  receives  notice  of  such 
death.  Santiago  v.  Roses,  242  Fed.  209  (un- 
der Porto  Rico  statute);  Deweese  v.  Muff, 
57  Neb.  17,  77  N.  W.  361,  73  Am.  St.  Rep, 
488,  42  L.R.A.  789;  Meinhardt  v.  Newman, 
71  Neb,  532,  99  N.  W.  261 ;  Ish  v.  Crane,  8 
Ohio  St.  520,  Q^>proved  in  13  Ohio  St.  574; 
Cassiday  v.  McKenzie,  4  Watts  &  S.  (Pa.) 
282,  39  Am.  Dec.  76.  See  also  Keyl  v.  Wester- 
hauB,  42  Mo.  App.  49;  Carriger  v.  Whitting- 
ton,  26  Mo.  311,  72  Am.  Dec.  212. 

Thus  it  was  held  in  Deweese  v.  Muff,  supra, 
that  payment  by  the  maker  of  a  note  to  an 
agent  of  the  payee  who  received  the  note 
for  collection,  without  knowing  that  the 
payee  was  dead,  was  a  valid  payment  and 
discharged  the  debt,  the  court  saying:  "Un- 
doubtedly the  rule  is  that  the  death  of  a 
principal  instantly  terminates  the  agency; 
but  it  by  no  means  follows  that  all  dealings 
with  the  agent  thereafter  are  absolutely  void. 
Where  in  good  faith  one  deals  with  an  agent 
within  his  apparent  authority,  in  ignorance 
of  the  death  of  the  principal,  the  heirs  and 
representatives  of  the  latter  may  be  bound, 
in  case  the  act  to  be  done  is  not  required  to 
be  performed  in  the  name  of  the  principal. 
There  is  a  sharp  conflict  in  the  authorities 
on  the  question,  but  it  is  believed  that  the 
better  reasoned  cases  sustain  the  proposition 
stated,  among  which  are  the  following:  Ish 
V.  Crane,  8  Ohio  St.  620,  13  Ohio  St.  674; 
Cassiday  v.  McKenzie,  4  Watts  k  S.  (Pa.) 
282;  Davis  v.  Lane,  10  N.  H.  156;  Dick  v. 
Page,  17  Mo.  234;  Moore  v.  Hall,  48  Mich. 
143;  1  Am.  A  £ng.  Ene.  oi  Law  (2d  ed.) 
1224.'' 


Bevoeatian  l»y  Death  of  Joint  Principal. 

The  general  rule  of  revocation  of  the  pow- 
er or  authority  of  an  agent  on  the  death  of 
the  principal  applies  to  cases  where  the 
power  or  authority  is  created  by  two  or  more 
principals  jointly  and  one  of  them  dies.  Tas- 
ker  v.  Shepherd,  6  H,  &  N.  (Eng.)  575,  30 
L.  J.  Exch.  207,  4  L.  T.  N.  S.  19,  8  W.  R. 
476;  Griggs  v.  Swift,  82  Ga.  392,  9  S.  E. 
1062,  14  Am.  St.  Rep.  176,  5  L.R.A.  405; 
Marlctt  V.  Jackman,  3  Allen  (Mass.)  287; 
McNaughton  v.  Moore,  2  N.  C.  189;  Easton 
V.  Ellis,  1  Handy  (Ohio)  71,  12  Ohio  Dec. 
(Reprint)  32.  See  also  Johnson  v,  Wilcox, 
25  Ind.  182. 

Thus  it  was  said  in  the  case,  of  Marlett  v. 
Jackman,  3  Allen  (Mass.)  287:  ''So  far  as 
a  copartner  acts  for  the  firm  in  transactions 
with  third  persons,  he  is  only  an  agent;  and 
liis  rights,  duties  and  obligations  are  gov- 
erned by  the  same  principles  as  those  whicli 
are  applicable  to  ordinary  agents  wlio  have 
no  interest  in  common  with  their  principals. 
By  the  well  settled  rule  of  the  common  law, 
the  authority  of  an  agent  is  determined  by 
the  death  of  his  principal,  whether  the  fact 
of  death  is  known  or  not;  and  no  notice  is 
necessary  to  relieve  the  estate  of  the  princi- 
pal of  all  responsibility,  even  on  contracts 
into  which  the  agent  had  entered  with  third 
persons  who  were  ignorant  of  the  deatli  of 
the  principal.  Those  who  deal  with  agents 
are  held  to  assume  the  risk  that  his  author- 
ity may  be  terminated  by  death  without  no- 
tice to  them." 

A  power  delegated  to  an  attorney  by  sev- 
eral trustees,  the  latter  having  a  power 
coupled  with  an  interest,  is  not  terminated 
by  the  death  of  one  of  the  trustees.  Wilson 
V.  Stewart,  5  Pa.  L,  J.  Rep.  450,  5  Pa.  L.  J, 
450,  3  Phila.  51,  16  Leg.  Int.  52. 

The  same  general  rule  applies  where  a  pow- 
er of  attorney  is  created  by  the  joint  actB 
of  a  husband  and  wife  and  it  is  revoked  on 
the  death  of  either  party,  but  where  by  its 
terms  the  agent  is  directly  authorized  to  con- 
vey certain  property  of  "any  of  us"  and  to 
"sign  each  and  all  of  our  names"  to  any 
notes,  mortgage  or  mortgages  whatsoever, 
such  an  instrument  is  several  and  not  joint, 
and  therefore  not  revoked  by  the  death  of 
the  wife.  Barton  v.  Barton,  52  Ind.  App. 
637,  100  N.  E.  870. 

A  power  of  attorney  executed  by  a  husband 
and  wife  for  the  purpose  of  selling  and  con- 
veying certain  land  owned  by  the  wife  alone 
is  not  revoked  by  the  death  of  the  husband, 
since  the  statute  permite  married  women  to 
dispose  of  their  separate  estates.  Skirvin 
V  O'Brien,  43  Tex.  Civ.  App.  1,  95  S.  W. 
696. 
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WESTERN  MET AL  SUFPI^T  COM- 

PANT 

V. 

PII1I.SBURT  ET  AL. 

California  Supreme  Court — March  24,  1916. 

172  Cal,  407;  156  Pac,  491, 

Workmen's   Compeniaticm  Aotf  —  Va« 
Udity. 

Const,  art.  6,  §  1,  provides  that  the  judi- 
cial power  of  the  state  shall  he  vested  in  the 
senate,  certain  named  courts,  and  such  in- 
ferior courts  as  the  legislature  may  estahlish. 
Const,  art.  20,  §  21,  adopted  in  1911,  author- 
isses  the  legislature  to  create  and  enforce  a 
liahility  on  the  part  of  all  employers  to  com- 
pensate their  employees  for  any  injury  in- 
curred by  them  in  the  course  of  their  em- 
ployment and  to  provide  for  the  settlement 
of  any  disputes  arising  under  the  legislation 
by  arbitration  or  by  an  industrial  accident 
board,  by  the  courts  or  by  either  or  any  or 
all  of  these  agencies.  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act  (St.  1913. 
p.  279),  §§  22,  23,  24a,  26,  26,  73a,  78,  84,  and 
84c,  give  the  industrial  accident  commission 
power  to  hear  applications  by  employees  or 
their  dependents,  after  notice  is  served  on  the 
other  party,  to  issue  subpoenas  take  testi- 
mony, punish  for  contempt,  make  findings 
which  are  conclusive  and  "full  power,  author- 
ity, and  jurisdiction  to  try  and  finally  deter- 
mine all  proceedings  for  the  recovery  of  com- 
pensation," subject  only  to  a  limited  right 
of  review  by  certiorari.  It  is  held  that  the 
act  confers  on  the  commission  judicial  power, 
which  is  the  power  to  decide  and  make  bind- 
ing orders  between  persons  who  bring  cases 
for  decision,  and  therefore  violates  article  6, 
f  1,  of  the  constitution  unless  within  the  au- 
thority of  article  20,  §  21. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  20,  g  21,  authorizing  the  legis- 
lature to  create  and. enforce  a  liability  on  the 
part  of  all  employers  to  compensate  their 
employees  for  any  injury  incurred  by  the  said 
employees  in  the  course  of  their  employment 
and  to  provide  for  the  settlement  of  disputes 
arising  thereunder  by  arbitration,  by  an  in- 
dustrial accident  board  or  by  the  courts, 
when  construed  in  the  light  of  its  purpose 
to  substitute  a  system  of  compensation  for 
nil  injuries  for  the  common-law  liability  of 
the  master  for  negligence,  and  in  the  light 
of  the  uniform  scope  of  previous  workmen's 
compensation  acts,  authorizes  the  legislature 
to  provide  for  the  compensation  of  those  de- 
pendent on  a  workman  killed  in  the  course 
of  his  employment  as  well  as  to  an  injured 
employee  himself,  since  "compensation  to  em- 
ployees" may  be  fairly  held  to  mean,  not 
merely  money  payments  to  them,  but  also 
providing  medical  and  sursiical  treatment  and 
support  for  those  who  ordinarily  look  to  the 
employee  for  support. 

[See  note  at  end  of  this  case.] 


Same. 

The  fact  that  the  dependents  of  a  workman, 
killed  in  the  course  of  his  employment,  may 
be  nonresidents  of  the  state  and  nation,  does 
not  show  that  no  public  purpose  is  to  be 
served  by  requiring  such  compensation  to  be 
made  so  as  to  deprive  that  provision  of  the 
act  of  its  validity  as-  an  exercise  of  the  police 
power. 

[See  note  at  end  of  this  case.] 

Constitutional  Law  —  Conftmction  of 
Amendment. 

A  constitutional  amendment  which  aims  to 
enlarge  the  power  of  the  legislature  or  to  re- 
move doubts  concerning  its  power  should  not 
be  given  too  strict  and  literal  an  interpreta- 
tion. 

Workmem's  Conapensation  Aet  —  Who 
If  Employer  —  Workman  Employed 
by  Several  Perfonf. 

Under  the  Workmen's  Compensation  Act  of 
1913,  section  13  of  which  defines  an  "em- 
ployer" as  every  person,  firm,  voluntary  asso- 
ciation, and  private  corporation  who  has  any 
person  in  service  under  any  appointment  or 
contract  of  hire,  and  section  14  of  which  de- 
tines  "employee"  as  every  person  in  the  serv- 
ice of  an  employer  under  any  appointment  or 
contract  of  hire,  even  if  the  relation  is  the 
same  as  that  of  master  and  servant  under 
Civ.  Code,  §  2009,  defining  a  "servant"  as  one 
who  is  employed  to  render  personal  service 
to  his  employer  otherwise  than  in  the  pur- 
suing of  an  independent  calling  and  who  in 
such  service  remains  entirely  under  the  con- 
trol and  direction  of  the  latter,  a  night 
watchman,  who  was  employed  by  six  diiTerent 
firms  each  acting  independently  of  the  other, 
is  an  employee  of  the  one  on  whose  premises 
he  was  killed  while  in  the  discharge  of  his 
duties. 

Wkat   Conftitntes   Aooident   —  Wilfnl 
Act  of  Tkird  Person. 

Tliat  a  night  watchman  was  killed  while 
discharging  his  duties  by  the  wilful  act  of  a 
third  person,  does  not  show  that  his  death 
was  not  accidental  within  the  workmen's  com- 
pensation act. 

[See  Ann.  Cas.  1913C  4:  Ann.  Cas.  1914B 
498;  Ann.  Cas.  1916B  1293.] 

Wko    Is    Employer   —    Workntan    Sm- 
ployed  by   Several  Perfona. 

Where  a  night  watchman  is  employed  by 
six  different  firms  each  acting  independently 
of  the  others  in  making  its  agreement  with 
the  watchman,  they  do  not  compose  a  volun- 
tary association  employing  him  within  work- 
men's compensation  act,  §  13, 

Average  Annual  Earnings  ^  Workmen 
Employed  by  Several  Persona. 

Under  the  Workmen's  Compensation  Act  of 
1913,  which  providess  as  compensation  for  the 
death  of  a  workman  a  percentage  of  the  aver- 
age annual  earnings  of  the  deceased  employ4>e, 
and  section  17  of  which  prescribes  tlie  rules 
for  computing  earnings  of  employees,  and  in 
several  of  its  subsections  contemplates  the 
payment  of  awards  not  based  on  earnings 
received  from  the  employer  in  whose  service, 
the  employee  was  injured,  the  earnings  of  a 
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night  watchman  independently  employed  hy 
six  different  firms  is  the  amount  he  receired 
from  all  of  the  firms,  not  the  amount  he 
received  from  the  employer  in  whose  service 
he  was  killed. 

[See  Ann.  Gas.  1913D  1024;  Ann.  Gas. 
1914G  186.] 

Application  for  writ  of  certiorari. 

Claim  for  compensation  under  workmen's 
compensation  act.  James  Mason's  widow, 
claimant,  and  Western  Metal  Supply  Com- 
paDj,  defendant.  Glaim  allowed  by  Industrial 
Accident  Commission.  Defendant  brings  cer- 
tiorari. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Chickering  d  Gregory  for  petitioner. 
Christopher  M,  Bradley  and  12.  C.  Springer 
for  respondents. 

[409]  Sloss,  J. — This  is  a  writ  of  certio- 
rari to  review  an  award  of  the  Industrial 
Accident  Commission  allowing  compensation 
to  the  widow  of  James  Mason  who,  the  com- 
mission found,  had  been  accidentally  killed 
while  in  the  employ  of  the  petitioner,  West- 
ern Metal  Supply  Company. 

Among  other  grounds  of  attack  on  the 
award,  it  is  contended  that  the  Industrial 
Accident  Commission  is  without  jurisdiction 
to  allow  compensation  to  dependents  where 
the  accident  has  resulted  in  the  death  of  an 
employee.  The  question  thus  raised  goes  to 
the  very  foundation  of  the  commission's  au- 
thority to  act  at  all  on  applications  for  death 
"benefits.  It  is  involved  in  a  large  number 
of  cases  now  pending  in  this  court,  in  addi- 
tion to  the  present  one.  It  will  not  be  neces- 
sary to  repeat  our  views  regarding  the 
constitutionality  of  the  general  scheme  of 
compensation  embodied  in  the  "Workmen's 
Compensation,  Insurance,  and  Safety  Act"  of 
191.3.  We  have  treated  this  question  at  some 
length  in  our  recent  decision  in  Western  In- 
demnity Co.  V.  Pillsbury,  170  Cal.  686,  151 
Pac.  398.  In  that  case  the  court  was  dealing 
with  the  claim  of  the  injured  employee  him- 
self. We  had  before  us  no  quest iun  touching 
the  right  of  any  other  person  to  receive  com- 
pensation on  account  of  an  injury  which  had 
Tesulted  in  the  death  of  the  employee.  WhiU» 
in  some  of  the  later  cases  decided  here,  dentli 
claims  were  in  fact  involved,  the  questions 
now  to  be  considered  were  not  presented,  or, 
if  presented,  [410]  were  passed  as  being  un- 
necessary to  the  disposition  of  the  cases. 
Now,  however,  the  authority  of  the  commis- 
sion to  make  an  award  in  death  cases  is 
directly  assailed,  and  we  are  called  upon  to 
-decide  whether  that  authoritv  exists. 

The  argument  on  behalf  of  the  petitioner  is 
divided  into  two  branches.  It  is  contended, 
first,  that   the  legislature  has  no  authority 


to  create  a  right  to  compensation  in  faTor  of 
the  dependents  of  an  employee  who  has  sus- 
tained injuries  resulting  in  his  death,  and, 
second,  that  if  this  right  may  be  created,  the 
Worlcmen's  Compensation,  Insurance,  and 
Safety  Act  transcends  constitutional  limita- 
tions in  attempting  to  Test  in  the  Industrial 
Accident  Commission  the  power — asserted  to 
be  judicial  in  its  nature — ^to  assess  compensa- 
tion and  award  it  to  such  dependents. 

The  solution  of  the  question  thus  raised 
depends,  in  its  final  analysis,  on  the  construc- 
tion of  section  21  of  article  XX  of  the  con- 
stitution, adopted  October  10,  1011.  That 
section  reads: 

"The  legislature  may  by  appropriate  legis- 
lation create  and  enforce  a  liability  on  the 
part  of  all  employers  to  compensate  their 
employees  for  any  injury  incurred  by  the  said 
employees  in  the  course  of  their  employment, 
irrespective  of  the  fault  of  either'party.  The 
legislature  may  provide  for  the  settlement  of 
any  disputes  arising  under  the  legislation 
contemplated  by  this  section  by  arbitration, 
or  by  an  industrial  accident  board,  by  the 
courts,  or  by  either  any  or  all  of  these 
agencies,  anything  in  this  constitution  to  the 
contrary  notwithstanding." 

Clearly  the  second  clause  of  this  section, 
authorizing  the  legislature  to  provide  for  the 
settlement  of  disputes  by  a  board  or  commis- 
sion, has  no  broader  scope  than  the  first 
clause,  which  sanctions  the  creation  of  a 
liability.  The  disputes  which  may  thus  be 
settled  are  those  "arising  under  the  legisla- 
tion contemplated  by  this  section."  It  would 
not  avail,  therefore,  to  say  that  the  legisla- 
ture has  power,  independently  of  this  special 
constitutional  authorization,  to  create  a  lia- 
bility on  the  part  of  employers  in  favor  of 
dependents  of  employees,  unless  it  also  has 
the  power,  without  express  constitutional 
sanction,  to  vest  in  the  Industrial  Accident 
Commission  the  power  to  make  awards  in 
such  cases.  That  it  has  no  such  power  is, 
we  think,  entirely  beyond  question.  The 
power  granted  to  the  commission  by  the  act 
to  determine  [411]  that  a  right  to  compensa- 
tion exists,  and  to  fix  by  an  award  the 
amount  of  such  compensation,  is  judicial  in 
its  nature.  In  this  behalf  it  would  not  seem 
necessary  to  do  more  than  refer  to  Pacific 
Coast  Casualty  Co.  v.  Pillsbury,  171  Cal.  322, 
153  Pac.  24,  where,  in  speaking  of  the  action 
of  the  commission  in  settling  disputes  con- 
cerning the  liability  which  the  legislature  had 
created,  we  said,  "This  action  by  such  board 
would  be  an  exercise  of  judicial  power.  For 
that  purpose  it  is  in  legal  efTect  a  court." 
The  correctness  of  this  view  is  emphasized, 
indeed  demonstrated,  by  a  brief  summary  of 
the  provisions  of  the  act  defining  the  duties 
and  powers  of  the  board  with  respect  to 
claims  for  compensation.    The  commission  is 
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vested  with  "full  power,  authority  and  juris- 
diction to  try  and  finally  determine"  all  pro- 
ceedings for  the  recovery  of  compensation 
(sec.  73a),  subject  only  to  the  limited  review 
provided  in  section  84  of  the  act.  The  com- 
mission has  power  to  administer  oaths,  to 
issue  subpoenas  (sec.  78),  to  take  testimony 
(sec,  24a),  to  punish  for  contempt  ^'in  the 
same  manner  and  to  the  same  extent  as  courts 
of  record"  (sec.  80).  Where  compensation  is 
sought  the  proceedings  are  in  substance  those 
of  a  court  in  an  action  at  law.  "Application 
in  writing"  (i.  e.,  a  complaint)  is  filed  with 
the  commission  by  a  party  in  interest  (sec. 
22).  The  time  and  place  for  the  hearing  are 
fixed  by  the  commission,  and  a  copy  of  the 
application,  together  with  notice  of  the  time 
and  place  of  hearing,  is  then  served  on  the 
adverse  party  (sec.  22).  This  is,  in  effect, 
the  issuance  and  service  of  summons.  The 
adverse  party  must  within  five  days  file  his 
answer  (sec.  23).  Here  we  have  the  usual 
framing  of  issues  by  the  pleadings  of  the 
parties.  After  hearing  by  the  commission, 
it  makes  and  files  its  findings  of  facts  and 
its  "award  which  shall  state  its  determina- 
tion as  to  the  rights  of  the  parties"  (  hcc.  25 ) . 
The  findings  thus  made  are  "conclusive  and 
final"  (sec.  84c),  and  the  award  itself  is  not 
reviewable  except  by  a  writ  of  certiorari 
imder  which  the  review  is  restricted  in  scope 
(sec.  84).  Any  party  in  interest  may  file  a 
certified  copy  of  the  findings  and  award  with 
the  clerk  of  the  superior  court,  and  judgment 
must  be  entered  by  the  clerk  in  conformity 
therewith  (sec.  26).  The  commission  itself 
may  stay  the  execution  of  any  judgniout  so 
entered,  and  may  order  entry  of  the  satisfac- 
tion of  the  judgment  (sec.  26). 

[412]  The  commission,  in  exercising  these 
powers,  is  performing  precisely  the  samft 
functions  that  are  performed  by  any  court 
in  passing  upon  questions  brought  before  it. 
"Judicial  power,"  says  Mr.  Justice  -Miller  in 
his  work  on  the  constitution,  **i8  the  power  of 
a  court  to  decide  and  pronounce  a  judgment 
and  carry  it  into  effect  between  persons  who 
bring  a  case  before  it  for  decision."  (Musk- 
rat  V.  U.  S.  219  U.  S.  346,  55  U.  S.  (L.  ed.) 
246,  31  S.  Ct.  250.)  "It  is  the  inherent  au- 
thoritv  not  onlv  to  decide  but  to  make  bind- 
ing  orders  or  judgments  which  constitutes 
judicial  power.  .  .  ."  (Underwood  v.  Mc- 
Duffee,  15  Mich.  361,  03  Am.  Dec.  194, 
quoted  in  People  v.  Playne,  83  Cal.  Ill,  17 
Am.  St.  Rep.  211,  7  L.R.A.  348,  23  Pac.  1; 
see  also  Marin  Water,  etc.  Co.  v.  Railroad 
Commission,  decided  January  17,  1916,  171 
Cal.  706,  Ann.  Cas.  1017C  114,  154  Pac.  864, 
866,  where  judicial  power  is  defined.)  The 
Industrial  Accident  Commission  is  given  the 
power  to  make  binding  orders  or  judgments. 
In  making  an  award  upon  which  the  clerk 
must  enter  a  judgment,   the   action   of  the 


commission  does  not  differ  from  that  of  a 
juc^e  who  directs  the  entry  of  judgment  by 
the  clerk  of  the  court.  The  entry  of  judg- 
ment follows  automatically  upon  the  filing 
of  the  findings  a.nd  award  of  the  commission. 
The  clerk  acts  ministerially,  and  with  no 
other  authority  than  that  of  the  commission 
itself,  as  evidenced  by  the  certified  copy  of 
its  proceedings.  No  judicial  action  on  tbr 
part  of  the  superior  court  or  a  judge  thereof 
is  required  to  give  to  the  commibsion's  award 
the  full  force  and  effect  of  a  judgment. 

We  do  not  overlook  the  consideration  that 
administrative  boards  and  officers  are  often 
called  upon  to  determine  the  facts  and  apply 
the  law  to  those  facts.  Rueh  bodies  and  offi- 
cers do  not  exercise  judicial  functions  in  tho 
strict  sense  of  that  term.  (Ex  p.  W'hitley, 
144  Cal.  167,  1  Ann.  Cas.  13,  77  Pac.  879.) 
We  might  cite  many  cases  dealing  with  the 
acts  of  bodies  like  the  interstate  comnierci' 
commission,  boards  of  medical  and  dental  ex- 
aminers, and  other  boards  or  officers  author- 
ized to  pass  on  various  questions.  These 
rases  generally  hold  that  judicial  power  ij> 
not  exercised  in  the  performance  of  the  vari- 
ous functions  committed  to  such  boards.  But 
none  of  these  cases  had  to  do  with  a  situa- 
tion like  the  present,  where  the  law  create.«^ 
a  right  in  one  person  against  another,  and 
vests  a  board  with  the  jurisdiction  to  hear 
complaints,  to  issue  process,  to  compel  the 
attendance  of  witnesses,  [413]  to  determine 
conclusively  the  issues  raised  by  the  plead- 
ings of  contending  parties,  and  to  make  a 
final  judgment  or  award  determining  the 
rights  of  those  parties.  As.  was  said  in 
State  V.  Hawkins,  44  Ohio  St.  98,  5  N.  E. 
228,  one  of  the  cases  cited  by  the  respond- 
ents, "it  may  be  safely  conceded  that  power 
to  hear  and  determine  rights  of  property  and 
of  persons  between  private  parties  is  judicial 
and  can  onlv  be  conferred  on  the  courts." 

It  18  true  that  in  several  cases  involving 
compensation  statutes,  it  has  been  held  that 
the  boards  or  officers  authorized  to  determine 
the  facts  upon  which  the  right  to  compensa- 
tion arose  were  exercising  executive  or  ad- 
ministrative rather  than  judicial  power?. 
(Borgnis  v.  Falk  Co.  147  Wis.  327,  37  L.K.A. 
fX.S.)  480,  133  N.  W.  200:  Mackin  v.  De- 
troit-Timkin  Axle  Co.  187  Mich.  8,  153  N. 
W.  49;  Kcnnerson  v.  Tliames  Towboat  Co. 
80  Conn.  367,.  94  Atl.  372,  L.R.A.1916A  436.) 
But  in  none  of  fhese  cases  was  the  court  con- 
sidering a  statute  which  gave  to  a  commission 
powers  as  extensive  as  those  vested  by  our 
law  in  the  Industrial  Accident  Commission. 
We  shall  not  take  the  time  to  review  in  detail 
the  cases  just  cited,  but  content  ourselves 
with  saying  that  we  think  there  is  nothing 
in  them  which  would  support  the  claim  that 
the  powers  exercised  by  the  Industrial  Acci- 
dent  Commission   of  this   state,   in   making 
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awards  of  compensation,  are  not  strictly  judi- 
cial. 

In  the  absence  of  a  special  enabling  provi- 
sion of  the  constitution,  judicial  power  could 
not  be  Tested  in  the  Industrial  Accident  Com- 
mission. Section  1  of  article  VI  of  the  con- 
stitution provides  that  ''the  judicial  power  of 
the  state  shall  be  vested  in  the  senate,  sitting 
as  a  court  of  impeachment,  in  a  supreme 
court,  district  courts  of  appeal,  superior 
courts  and  such  inferior  courts  as  the  legis- 
lature may  establish  in  any  incorporated  city 
or  town,  township,  county,  or  city  and  coun- 
ty.** It  is  clear  that  the  Industrial  Accident 
Commission  is  not  one  of  the  courts  thus 
designated.  It  is  equally  clear  that  the  grant 
contained  in  the  section  of  the  constitution 
just  cited,  unless  modified  by  other  constitu- 
tional provisions,  is  exclusive.  ''Except  for 
local  purposes,  the  section  disposes  of  the 
whole  judicial  power  of  the  stale,  and  vests 
all  of  it  in  the  courts  expressly  named  there- 
in, leaving  none  at  the  disposal  of  the  legis- 
lature.*' (Pacific  Coast  Casualty  Co.  v.  Pills- 
bury,  171  Cal.  319,  153  Pac.  24.)  We  are, 
then,  brought  back  to  the  inquiry  whether 
?ivtion  21  of  article  XX  [414]  of  the  con- 
stitution contemplates  and  authorizes  legisla- 
tion creating  a  liability  to  pay  compensation 
to  dependents  of  employees  whose  death  has 
resulted  from  injury  incurred  in  the  course 
of  their  employment.  If  the  legislature  is 
by  this  constitutional  provision  authorized  to 
create  the  liability,  it  is  equally  empowered 
to  provide  for  the  adjudication  of  questions 
concerning  the  liability  by  an  Industrial  Ac- 
cident Commission. 

The  essential  language  of  section  21  is  this: 
The  legislature  may  "create  and  enforce  a 
liahility  on  the  part  of  all  employers  to  com- 
pensate theiT  employees  for  any  injury  in- 
fiirred  by  the  said  employees  in  the  course  of 
their  employment."  The  contention  of  the 
Mitioner  is  that  this  language  is  not  broad 
enough  to  cover  a  compensation  to  be  paid 
*o  any  one  but  the  injured  employee  himself. 
P'Ut  we  are  not  to  give  too  strict  and  literal 
interpretation  to  a  constitutional  amendment 
^hich  aims  to  enlarge  the  power  of  the  legis- 
lature, or  to  remove  doubts  concerning  its 
power  to  legislate  on  a  given  subjeot.  The 
f^nstitutional  amendment,  as  is  perfectly  ap- 
parent from  its  terms,  was  designed  to  estab- 
lish the  autliprity  of  the  lecrislature  to  pass 
law«  making  the  relation  of  employer  and 
<'mployee  subject  to  a  system  of  rights  and 
liabilities  different  from  those  prevailing  at 
*?ommon  law.  That  system  was  one  which 
^ad  already  been  adopted  in  many  jurisdic- 
tions. The  statutes  putting  it  into  force  were 
'^mmonly  known  as  workmen's  compensation 
^aw5«.  In  every  one  of  those  laws,  provision 
^as  made  not  only  for  compensation  or  in- 
•l^mnity  to  an  employee  who  survived  his  in- 


jury, but  for  payment  to  the  lieirs  or  depend- 
ents of  an  employee  who  had  received  a  fatal 
injury.  (2  Boyd,  Workmen's  Compensation, 
sec.  213.)  The  two  kinds  of  payment  have 
always  been  regarded  as  component  parts  of 
a  single  scheme  of  rights  and  liabilities  aris- 
ing out  of  a  given  relation.  (See  Huyett  v. 
Pennsylvania  R.  Co.  86  N.  J.  L.  683,  92  Atl. 
68.)  It  is  true  that  at  common  law  there 
was  no  action  for  torts  causing  death.  The 
right  of  action  died  with  the  injured  person. 
Accordingly,  it  is  universally  held  that  stat- 
utes like  section  377  of  the  Code  of  Civil 
Procedure,  giving  an  action  for  wrongful  act 
or  neglect  causing  death,  create  a  right  en- 
tirely distinct  from  that  which  was  vested 
in  the  injured  person  before  his  death.  But 
the  analogies  of  the  common  law  cannot  be 
applied  too  closely  to  this  new  scheme,  which 
undertakes  [415]  to  supersede  the  common 
law  altogether,  and  to  create  a  different 
standard  of  rights  and  obligations,  covering 
the  entire  field  of  injury  to  workmen  in  the 
course  of  their  employment.  That  the  consti- 
tutional amendment  was  designed  to  author- 
ize the  establishment  of  the  new  system  can- 
not  be  doubted.  In  view  of  the  general  trend 
of  legislation  on  this  subject,  we  think  the 
language  of  the  constitutional  amendment 
was  not  inapt  to  describe  a  scheme  of  liabil- 
ity which  should  include  the  entire  field  em- 
braced within  the  prior  laws.  Compensation 
means  more  than  a  mere  cash  payment  to  an 
individual.  Compensation  to  employees  for 
injuries  incurred  by  them  may  fairly  be  said 
to  mean  not  only  a  money  payment  to  the 
employee  himself,  but  provision  or  indemnifi- 
cation for  the  various  elements  of  loss  which 
may  be  the  direct  result  of  his  injury.  It 
includes,  for  example,  the  obligation  to  pro- 
vide medical  and  surgical  treatment  (sec.  15, 
subd.  II ) — an  obligation  which  does  not  nec- 
essarily involve  payment  in  cash  to  the  em- 
ployee himself.  It  may  equally  be  said  to 
cover  some  provision  for  those  who  had  been 
entitled  to  look  to  the  employee  for  their  sup- 
port, and  who  by  his  death  are  deprived  of 
that  support.  If  the  law  provided  that  while 
an  injured  workman  was  disabled,  payments 
should  be  made  to  his  family  during  the  pe- 
riod of  the  disability,  this  would  be  one  form 
of  compensation  to  the  workman.  It  would 
hardly  be  claimed  that  such  a  provision  was 
beyond  the  scope  of  the  constitutional  author- 
ization. On  similar  reasoning  it  mav  fairlv 
be  said  that  where  a  workman  is  killed,  the 
requirement  that  a  payment  shall,  for  a  given 
period,  be  made  to  his  dependents  for  their 
support  is  also  a  provision  for  compensation 
to  the  workman  within  the  meaning  of  section 
21  of  article  XX. 

We  have  not  thought  it  necessary  to  dis- 
cuss at  any  length  the  objections  to  this  leg- 
islation based  upon  the  provisions  of  the  fed- 
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oral  constitution...  As  we  have  said,  the  sub- 
jec't  is  fully  covered,  so  far  as  concerns  in- 
juries not  resulting  in  death,  by  the  decision 
in  Western  Indemnity  Co.  v.  Pillsbury,  170 
Cal.  680,  151  Pac.  398.  We  see  no  distinc- 
tion between  such  cases  and  the  allowance  of 
death  benefits.  The  provision  for  such  death 
benefits,  like  that  for  the  payment  of  com- 
pensation to  injured  employees  themselves, 
is  a  regulation  of  the  conditions  surrounding 
the  employment  of  labor,  and  is  to  be  justi- 
fied upon  similar  grounds.  It  is  argued  that 
under  [416]  the  statute  the  employer  may  be 
required  to  make  payments  to  alien  and  non- 
resident dependents,  and  that  no  public  pur- 
pose cognizable  by  the  legislature  of  this 
state  is  to  be  served  b}'  requiring  payments 
to  such  aliens  and  nonresidents.  But  this 
argument  is  based  upon  altogether  too  nar- 
row a  view  of  the  constitutional  limitations 
upon  legislative  action.  If  it  may  reasonably 
be  thought  that  the  best  interests  of  the  state, 
of  the  employers  of  labor  and  of  those  em- 
ployed, as  well  as  of  the  public  generally,  are 
I3romoted  by  imposing  upon  the  industry  or 
the  public  the  burden  of  industrial  accident — 
and  some  such  theory  lies  at  the  bottom  of 
all  workmen's  compensation  statutes  (West- 
ern Indemnity  Co.  v.  Pillsbury,  170  Cal.  680, 
151  Pac.  398) — the  residence  and  citizenship 
of  the  injured  workman,  or  (if  he  shall  have 
met  death)  of  his  dependents,  are  factors 
entirely  foreign  to  the  discussion.  The  legis- 
lature has  determined  that  the  employment 
of  labor  in  given  pursuits  entails  upon  the 
employer  certain  responsibilities  toward  the 
persons  performing  the  labor  and  those  de- 
pendent upon  them.  There  is  no  constitu- 
tional or  rational  ground  for  limiting  the 
benefit  of  this  legislative  scheme  to  citizens 
or  residents  of  this  state.  If  the  employment 
was  such  as  to  fall  within  the  state's  law- 
making jurisdiction,  the  legislature  certainly 
)iad  the  power  to  pass  laws  operating  uni- 
formly upon  all  persons  affected  by  such  em- 
ployment. 

In  addition  to  the  constitutional  questions 
which  we  have  discussed,  the  petitioner  urges 
various  grounds  of  objection  to  the  action  of 
the  commission. 

The  facts  upon  which  the  award  was  based 
are  somewhat  peculiar.  James  Mason  was 
employed  as  a  night  watchman  by  the  ap- 
plicant, Western  Metal  Supply  Company, 
and  at  the  same  time  by  five  other  cor- 
porations. He  made  regular  rounds  of  the 
premises  of  the  six  employers.  For  his  serv- 
ices he  received  thirty  dollars  per  month  from 
the  applicant.  The  others  for  whom  he  acted 
as  watchman  paid  him  different  sums,  his 
aggregate  monthly  earnings  from  the  six  em- 
ployers being  $118.  The  Western  Metal  Sup- 
ply Company  knew  that  he  was  acting  as 
watchman  for  other  employers,  but  did  not 


know  the  number  of  such  other  employers 
nor  the  identity  of  all  of  them.  Mason's 
employment  was  by  separate  agreement  with 
each  of  his  employers,  and  not  by  any  joint 
agreement  or  joint  employment.  In  addition 
to  the  foregoing  facts,  the  commission  found 
that  "the  employment  of  Mason  [417]  by  the 
defendant  was  personal  in  its  nature,  and 
was  intended  by  the  parties  to  be  a  contract 
of  hire  of  an  agreed  portion  of  his  personal 
service;  that  on  the  morning  of  the  9th  day 
of  March,  1914,  the  dead  body  of  said  Jamea 
Mason  was  found  upon  the  premises  of  the 
defendant  \\'c'stei*n  Metal  Supply  Company, 
death  having  been  caused  by  gun  shot  woundt> 
inflicted  by  unknown  persons  engaged  at  the 
time  of  the  murder  in  committing  burglary 
upon  the  said  premises."  There  were  find- 
ings, in  the  language  of  the  statute,  of  the 
other  jurisdictional  facts  authorizing  an 
award.  The  commission  awarded  to  the  ap- 
plicant, the  widow  of  James  Mason,  compen- 
sation amounting  to  three  times  Mason's  aver- 
age earnings,  such  average  annual  earnin<;> 
being  based  upon  the  aggregate  amount  wliieh 
he  received  from  his  six  employers. 

The  petitioner  argues  that  the  facts  above 
recited   do   not  justify   the   conclusion   that 
Mason    was   an   employee   of   the   petitioner. 
On  the  contrary,  it  is  insisted,  he  was  an  in- 
dependent contractor.     Section  13  of  the  act 
defines  the  term  "employer"  as  "every  person, 
firm,  voluntary  association  and  private  cor- 
poration   .    .    .    who  has  any  person  in  serv- 
ice  under   any   appointment   or   contract  of 
hire.     .     .     ."     The  term  "employee"  is  de- 
fined in  section  14  as  "every  person  in  the 
service  of  an  employee     .     .     .     under  any 
appointment  or  contract  of  hire."     If  it  be 
conceded  that  the  relationship  thus  described 
is  that  of  master  and  servant,  as  defined  in 
section  2009  of  the  Civil  Code,  it  must  never- 
theless be  held  that  the  evidence  before  the 
conunission  justified  the  finding  that  Mason 
was  a  servant  of  the  appellant.     "The  real 
test  by  which  to  determine  whether  a  person 
is  acting  as  the  servant  of  anotlier  is  to  as- 
certain whether,  at  the  time  when  the  injury 
was  inflicted,  he  was  subject  to  such  person's 
orders  and  control  and  was  liable  to  be  dis- 
charged by  him  for  disobedience  of  orders  or 
misconduct."     (Wood  on  Master  and  Servant, 
sec.  317.)     If  Mason  had  been  working  for 
the  petitioner   alone  as  night  watchman,  it 
could  hardly  be  claimed  that  he  was  not  to 
be  regarded  as  a  servant  of  such  petitioner. 
He  would  have  been  "in  the  service"  of  the 
employer  "under  a  contract  of  hire,"  to  use 
the  language  of  the  Workmen's  Compensation 
Act,  or,  if  we  look  to  section  2009  of  the 
Civil  Code,   it  might  well  have  been  found 
that  he  was  "employed  to  render  personal 
service  to  his  employer  otherwise  than  in  the 
pursuit  of  an  independent  calling,"  and  in 
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such  wrvice  [41 8 J  remained  "entirely  under 
the  control  and  direction*'  of  the  employer. 
Hie  fact  that  Mafion  waa  working  at  the  same 
time  for  different  employers  is  not  necessa- 
rily inconsistent  with  the  relation  of  master 
and  servant  between  any  one  of  such  em- 
ployers and  himself.  (1  Labatt  on  Master 
and  Servant,  2d  ed.,  sec.  2.)  The  findings 
and  conclusions  of  the  commission  on  ques- 
tioQs  of  fact  axe  conclusive.  (Sec.  84c.)  If 
a  finding  has  the  support  of  substantial  evi- 
dence, it  is  beyond  review  here.  The  most 
that  can  here  be  said  is  that  a  finding  that 
Mason  was  an  independent  contractor  might 
reasonably  have  been  made.  But  certainly 
the  conclusion  to  the  contrary  was  one  that 
could  have  been  entertained  by  a  rational 
mind.  It  is,  therefore,  binding  upon  this 
application. 

It  is  not  disputed  that  the  evidence  war- 
ranted the  inference  that  the  killing  of  Mason 
occurred  while  he  was  "performing  services 
growing  out  of  and  incidental  to  his  employ- 
ment and  acting  within  the  course  of  his 
employment  as  such."  (Workmen's  Compen- 
sation Act,  sec.  12a.)  It  is  argued  that  be- 
cause the  shooting  was  the  willful  act  of  a 
third  person,  the  killing  waa  not  accidental. 
This  contention  cannot  be  sustained.  In 
Western  Indemnity  Co.  v.  Pillsbury,  170  Cal. 
086,  151  Pac.  308,  we  upheld  an  award  for 
injuries  received  by  an  employee  through  the 
villfnl  assault  of  a  fellow- work  man.  That 
decision  establishes  the  proposition  that  an 
injury  may  be  accidental,  even  though  it  bo 
intentionally  infiicted  by  a  third  person. 

As  stated  above,  section  13  of  the  act  in- 
cludes in  the  definition  of  employer  ever}* 
"voluntary  association"  having  any  person  in 
service  under  any  appointment  or  contract  of 
hire.  We  think  there  is  no  force  in  the  claim 
that  the  six  corporations  for  which  Mason 
was  acting  as  watchman  const itutc'd  a  "volun- 
tary association."  As  the  commission  found, 
there  was .  no  joint  agreement  between  the 
various  employers  nor  any  joint  employment 
hy  them.  Each  made  a  separate  agreement 
vith  Mason.  Clearly  these  six  employers, 
each  acting  independently  and  without  con- 
cert with  the  others,  cannot  be  brought  with- 
in any  fair  meaning  of  the  term  "voluntary 
aaaociation." 

Finally,  the  petitioner  claims  that  the 
award  against  it  should  be  based,  not  upon 
Ma8on*s  total  earnings,  but  upon  the  amount 
(i.  e*,  thirty  dollars  per  month)  which  he  re- 
ceived from  it.  The  solution  of  this  question 
is  by  no  means  [419]  free  from  difficulty.  At 
Hrst  sight  there  is  much  plausibility  in  the 
intention  that  an  employer,  whose  liability 
is  based  on  the  earnings  of  his  employee, 
fhould  not  be  compelled  to  pay  an  award 
measured  by  the  earnings  received  by  the  em- 
ployer from  others.    The  statute  contains  no 


provision  which  can  be  said  to  point  to  a 
clear  solution  of  this  problem.  Probably  the 
framers  of  the  act  did  not  have  in  mind  the 
specific  case  of  a  workman  employed  in  a 
given  capacity  by  different  employers,  to 
each  of  whom  he  rendered  services  for  a  por- 
tion of  his  time.  It  must  be  remembered, 
however,  that  the  main  purpose  of  the  act 
is  to  indemnify  the  workman  for  the  loss 
suffered  by  him.  The  indemnity  takes  two 
forms — the  furnishing  of  medical  attention, 
and  payment  of  a  proportion  of  the  earnings 
lost  in  consequence  of  the  injury.  In  case 
of  death,  the  amount  payable  is  a  percentage 
"of  the  average  annual  earnings  of  the  de- 
ceased emplo^'ee."  A  fair  compensation  is  to 
be  paid  to  the  employee,  or  to  the  dependents 
who  have  lost  in  him  their  source  of  support. 
It  should  be  based  upon  the  amount  which 
the  employee  was  in  the  habit  of  earning  in 
the  particular  kind  of  employment,  rather 
than  the  amount  which  he  had  been  receiving 
from  a  particular  employer.  This  was  the 
view  taken  by  the  supreme  judicial  court  of 
Massachusetts  in  dealing  with  a  statute 
which,  in  this  regard,  is  not  unlike  our  own. 
A  longshoreman  was  injured  while  working 
for  a  steamship  company.  He  had  been  em- 
ployed part  of  the  time  by  this  company,  and 
had  earned,  on  an  average,  eight  dollars  per 
week  from  it.  His  total  earnings  from  all 
employers  averaged  thirteen  dollars  per  week 
It  was  held,  in  Gillen's  Case,  215  Mass.  90, 
L.R.A.1016A  371,  102  N.  E.  346,  that  the 
award  of  compensation  was  properly  based 
upon  the  employee's  average  weekly  earnings 
as  longshoreman  from  all  sources.  The  court 
said  that  "the  loss  of  his  capacity  to  earn, 
as  demonstrated  by  his  conduct  in  such  regu- 
lar employment,  is  the  basis  upon  which  his 
compensation  should  be  based."  This  conclu- 
sion which,  we  think,  is  the  correct  one,  does 
not  conflict  with  the  rules  laid  down  in  sec- 
tion 17  of  the  act  for  computing  the  average 
annual  or  weekly  earnings  of  an  employee. 
That  section  in  several  of  its  subdivisions 
clearly  contemplates  the  payment  of  awards 
which  are  not  based  upon  the  amount  actually 
received  by  the  employee  from  the  particular 
employer  in  whose  service  he  was  at  the  time 
of  the  injury.  [420]  There  is  undoubtedly  an 
element  of  hardship  in  throwing  the  entire 
burden  upon  the  applicant.  The  burden  is, 
however,  throv^Ti  upon  it  under  the  act  by 
rt»ason  of  the  fact  that  the  employee  was 
killed  while  in  its  service. 
The  award  is  affirmed. 

Atvoellotti,  C.J.  (concurring). — ^I  concur 
in  the  judgment,  and  also  in  the  opinion  ot 
Mr.  Justice  Sloss.  I  desire  to  add  a  few 
words  as  to  my  views  on  the  question  of  the 
proper  construction  of  section  21  of  article 
XX  of  the  constitution.    I  am  entirelv  satisr 
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fied,  as  held  by  the  court,  that  there  is  to  be 
found  in  such  provision,  in  view  of  the  cir- 
cumstances which  we  have  a  right  to  consider 
in  construing  the  language  of  such  a  consti- 
tutional provision,  an  intent  to  include  the 
whole  subject  matter  of  compensation  for  in- 
juries to  employees  in  the  course  of  their 
employment,  including  death,  regardless  of 
tlie  fact  that  the  compensation  in  the  event 
of  death  goes  to  dependents  of  the  employee. 
Of  course,  it  must  be  conceded  that  where  a 
constitutional  provision  is  so  clear  and  unam- 
biguous as  to  leave  no  doubt  as  to  its  mean- 
ing, the  courts  are  not  at  liberty  to  alter  the 
meaning  so  expressed  by  resort  to  other  con- 
siderations, and  the  intent  of  the  people  in 
adopting  the  provision,  which  is  necessarily 
the  governing  factor,  must  be  determined 
solely  by  the  language  they  have  used.  In 
such  a  case,  while  the  object  of  construction 
of  such  a  provision  is  simply  to  give  effect 
to  the  intent  of  the  people  in  adopting  it, 
that  intent  is  to  be  found  in  the  provision 
itself.  But  in  considering  the  language  used, 
extremes  of  both  a  liberal  and  a  strict  con- 
struction arc  to  be  avoided,  and  mere  tech- 
nical rules  of  construction  are  often  to  be 
disregarded.  As  an  illustration,  Mr.  Cooley 
says  that  the  maxim  that  statutes  in  dero- 
gation of  the  common  law  should  be  strictly 
construed  can  seldom  with  propriety  or  safe- 
ty be  applied  to  constitutional  provisions.  In 
this  connection  he  also  says;  "When  these 
amendments  assume  to  make  any  change  in 
the  common  law  the  change  designed  is  gen- 
erally a  radical  one;  but  as  they  do  not  go 
minutely  into  particulars,  as  do  statutes,  it 
v.- ill  sometimes  be  easy  to  defeat  a  provision 
if  courts  are  at  liberty  to  say  that  they  will 
presume  against  any  intention  to  alter  the 
common  law  further  than  is  expressly  de- 
clared. A  reasonable  construction  is  what 
such  an  instrument  demands  and  should  re- 
ceive; and  the  real  question  [421]  is  what 
the  people  meant,  and  not  how  meaningless 
their  words  can  be  made  by  the  application 
of  arbitrary  rules."  (Cooley,  Constitutional 
Limitations,  7th  ed.  p.  89.) 

Section  21  of  article  XX  of  the  constitution 
was  proposed  to  the  electors  as  an  amend- 
ment by  the  legislature  at  the  regular  session 
of  1911,  the  same  session  at  which  was  adopt- 
ed the  so-called  Roseberry  Workmen's  Com- 
pensation Act,  the  compensation  provisions 
of  which  were  elective  as  to  both  employer 
and  employee.  The  latter  act  was  the  first 
step  in  this  state  toward  substituting  for 
the  old  Bvstem  of  an  action  in  the  courts  for 
the  recovery  of  damages  from  an  employer 
for  injuries  to  a  workman  in  cases  where  the 
employer  was  found  guilty  of  some  negligence 
or  misconduct,  the  general  system  of  compen- 
sation for  injuries  incurred  by  employees  in 
the  course  of  their  employment  embodied  in 


workmen's  compensation  laws  in  various 
other  states  and  countries,  a  system  imposing 
liability  for  compensation  irrespective  of  the 
fault  of  either  party,  and  generally  adminis- 
tered by  a  commission.  The  nature  of  the 
very  radical  change  proposed,  and  the  rea- 
sons for  such  legislation,  were  discussed  in 
the  opinion  of  Mr.  Justice  Sloss  in  Western 
Indemnity  Co.  v.  Pillsbury,  170  Cal.  686,  151 
Pac.  398.  As  we  have  said,  the  system  pro- 
vided by  the  Roseberry  Act  was  elective,  and 
there  was  grave  question  as  to  the  power  of 
the  legislature,  in  view  of  certain  provisions 
of  our  constitution  as  it  then  stood,  to  pro- 
vide such  a  system  as  would  be  compulsory 
on  all  employers  and  employees  coming  with- 
in its  terms,  as  is  the  system  provided  by  the 
later  act  here  under  consideration,  popularly 
known  as  the  Boynton  Act,  enacted  after  the 
adoption  of  the  constitutional  amendment. 
As  was  said  in  Western  Indemnity  Co.  v. 
Pillsbury,  •  170  Cal.  686,  151  Pac.  398,  the 
most  striking  difference  between  the  two  laws, 
the  Roseberry  Act  and  the  Boynton  Act,  is 
that  the  compensation  provisions  of  the  latter 
statute  are  compulsory.  Ko  one  will  question 
that  the  sole  purpose  of  the  amendment  was 
to  obviate  such  objection  as  might  be  made, 
based  on  provisions  of  our  constitution,  to 
legislation  creating  and  providing  for  the 
enforcement  of  the  liability  incident  to  such 
a  compulsory  system.  The  paramount  idea 
was  to  free  the  legislative  department  from 
the  effect  of  certain  constitutional  provisions 
which  might  reasonably  be  contended  to  pre- 
clude the  desired  action,  and  to  leave  that 
department  [422]  with  full  power  to  deal 
with  the  particular  subject  matter,  regardless 
of  such  constitutional  provisions.  As  sub- 
stantially said  by  counsel  for  the  Industrial 
Accident  Commission,  the  central  thought  of 
the  amendment  is  not  at  all  bv  wav  of  limi- 
tation,  but  to  fully  grant  authority  to  the 
legislature,  if  such  authorization  was  neces- 
sary, to  create  and  provide  for  the  enforce- 
ment of  this  new  scheme  of  liability  to  take 
the  place  of  the  old  scheme  based  on  fault. 

The  Roseberry  Act,  which,  as  I  have  said, 
was  enacted  at  the  same  session  at  which  the 
constitutional  amendment  was  proposed,  pro- 
vided compensation  for  dependents  of  an  em- 
ployee who  was  fatally  injured  in  the  due 
course  of  his  employment.  So  far  as  legisla- 
tion has  gone  on  this  subject,  such  compen- 
sation is  an  inseparable  part  of  every  such 
system.  As  is  said  in  2  Boyd  on  Workmen's 
Compensation,  sec.  213,  "Provision  is  univer- 
sally made  in  all  of  the  compensation  acts 
to  provide  compensation  for  persons  who 
wholly  or  in  part  depend  upon  an  employee 
who  is  killed  in  the  due  course  of  employ- 
ment." An  examination  of  the  laws  of  other 
states  and  countries  on  this  subject  shows 
that  this  statement  is  absolutely  correct.    The 
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contention  of  petitioner  in  this  regard  would 
bring  U8  to  the  conclusion  that  the  legisla- 
ture in  proposing  and  the  people  in  adopting 
the  amendment  under  consideration,  one  de- 
signed to  confer  on  the  legislature  full  power 
to  provide  for  the  creation  and  enforcement 
of  the  liability  attendant  on  such  a  system, 
intended  to  so  limit  the  authority  of  the  leg- 
islature in  that  regard  as  to  preclude  it  from 
either  creating  or  providing  for  the  enforce- 
ment of  any  liability  in  connection  therewith 
to  pay  compensation  for  the  death  of  the 
employee  to  his  dependents,  a  matter  consid- 
ered an  essential  part  of  the  system  in  every 
workmen's  compensation  law  ever  enacted, 
and  one  embraced  in  the  very  law  enacted 
by  the  I^islature  at  the  same  session.  It  is 
difficult  to  understand  how,  in  the  nature  of 
things,  any  such  effect  could  have  been  in- 
tended. Does  the  language  used  compel  such 
a  conclusion  as  to  the  intent  of  the  amend- 
ment? 

So  far  as  this  question  is  concerned  the 
material  portion  of  the  amendment  is  the  first 
sentence.  The  language  is:  "The  legislature 
may  by  appropriate  legislation  create  and 
enforce  a  liability  on  the  part  of  all  employ- 
ers to  compensate  their  employees  for  any 
injury  incurred  by  the  said  employees  in  the 
course  of  their  employment,  irrespective  of 
the  fault  [423]  of  either  party."  The  re- 
mainder of  the  section  has  simply  to  do  with 
tbe  conferring  of  full  power  on  the  legislature 
to  provide  for  the  settlement  of  disputes  aris- 
ing under  such  legislation.  The  claim  that 
no  intent  can  here  I^e  found  to  include  com- 
pensation for  death  to  dependents  must  rest 
upon  the  fact  that  the  words,  "their  em- 
ployees," were  inserted  after  the  words,  "to 
compensate,"  the  language  being  "to  compen- 
sate their  employees,"  for  it  is  very  clear 
that  in  the  absence  of  these  two  w^ords,  the 
succeeding  words,  "for  any  injury  incurred 
by  the  said  employees,"  could  be  fairly  con- 
itrued  in  no  other  way  than  as  including  any 
and  all  injuries,  including  death,  thus  mak- 
ing the  section  provide  for  the  creation  and 
enforcement  of  a  liability  on  the  part  of  all 
employers  to  compensate  for  any  injury  in- 
curred or  suffered  by  an  employee  in  the 
TOurse  of  his  employment,  including  the  com- 
pensation to  dependents  in  the  event  of  death. 
It  does  seem  to  me  that  such  a  claim  at- 
tributes too  much  force,  and  too  technical  a 
meaning,  to  these  two  words  in  the  connec- 
tion in  which  they  are  used,  one  not  in  ac- 
cord with  their  ordinary  and  popular  signifi- 
cance in  such  a  connection.  We  know  that 
such  acts  as  the  Roseberry  and  Boynton  Acts 
are  generally  and  popularly  known  as  "Work- 
men's  Compensation  Laws,"  and,  as  we  have 
>een,  they  Invariably  include  a  scheme  for 
the  compensation  of  dependents  in  the  e^ent 
of  death.    This  term  necessarily  brings  to  the 


mind  of  any  one  a  law  including  such  a 
scheme  as  an  essential  part.  And  I  believe 
that  the  same  signification  should  be  given 
to  such  phrases  as  "compensation  of  em- 
ployees," or  "to  compensate  their  employees," 
or  "any  injury  incurred  by  the  said  em- 
ployees," when  used  in  a  general  way  in  con- 
nection with  such  laws,  for  I  believe  that 
such  is  the  meaning  ordinarily  given  to  such 
language  in  this  connection  by  the  people 
generally.  It  is  the  popular  signification  in 
this  connection.  An  examination  of  the  titles 
adopted  by  those  framing  such  laws  is  inter- 
esting as  indicating  the  views  of  legislators 
on  this  subject.  In  Bradbury's  Workmen's 
Compensation  (2d  ed.),  we  find  the  legisla- 
tion of  this  and  other  countries  pertaininig 
thereto.  In  Great  Britain  the  act  of  1006 
is  entitled,  "An  act  to  consolidate  and  amend 
the  law  with  respect  to  compensation  to  work- 
men for  injuries  suffered  in  the  course  of  their 
employment."  (Vol.  2,  p.  1735.)  Our  own 
Federal  Compensation  Law  of  May  30,  1908, 
for  employees  [424]  of  the  government,  is 
entitled,  "An  act  granting  to  certain  em- 
ployees of  the  United  States  the  right  to 
receive  from  it  compensation  for  injuries  sus- 
tained in  the  course  of  their  employment." 
(Vol.  1,  p.  1049.)  The  Connecticut  act  is 
entitled,  "An  act  concerning  compensation  to 
workmen  injured  in  the  course  of  their  em- 
ployment." (Vol.  2,  p.  1144.)  The  title  of 
the  Kansas  act  is,  "An  act  to  provide  com- 
pensation for  workmen  injured  in  certain 
hazardous  industries."  (Vol.  2,  p.  1218.) 
The  title  of  an  act  of  Massachusetts  is,  **An 
act  to  provide  for  compensating  certain  pub- 
lic employees  for  injuries  sustained  in  the 
course  of  their  employment."  (Vol.  2,  p. 
1262.)  The  title  of  the  act  of  Alberta  is, 
"An  act  with  respect  to  compensation  to 
workmen  for  injuries  suffered  in  the  course 
of  their  employment"  (vol.  2,  p.  1641)  ;  thpt 
of  an  act  of  British  Columbia,  "An  act  re- 
specting coinpensation  to  workmen  for  acci- 
dental injuries  suffered  in  the  course  of  their 
employment"  (vol.  2,  p.  1641),  and  those  of 
Manitoba  and  Nova  Scotia  the  same.  (Vol. 
2,  pp.  1655,  1698.)  The  act  of  Saskatchewan 
is  entitled  "An  act  respecting  compensation 
to  workmen  for  injuries  suffered  in  the  course 
of  their  employment,"  and  it  is  declared  that 
it  is  to  be  known  as  "The  Workmen's  Com- 
pensation Law."  (Vol.  2,  p.  1725.)  As  I 
have  noted,  all  of  these  acts,  as  well  as  all 
other  acts  on  the  subject,  include  the  scheme 
of  compensation  to  dependents  in  the  event 
of  death.  In  other  states  the  title  substan- 
tially defines  the  act  as  an  act  for  the  com- 
pensation for  an  injury  suffered  or  sustained 
hy  an  employee  in  the  course  of  his  employ- 
ment, specifying  in  terms  nothing  about  death 
or  compensation  to  dependents.  (Iowa,  vol. 
2,   p.   1190;    New  Jersey,  vol.  2,   p.   1375.) 
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This  indicates  the  existence  of  a  very  dif- 
ftrent  moaning  for  such  words  as  are  used 
in  our  constitutional  amendment,  when  used 
in  describing  workmen's  compensation  legis- 
lation, from  that  given  to  our  constitutional 
provision  by  the  learned  counsel  for  peti- 
tioner, I  am  satisfied  that  in  the  light  of  the 
history  of  such  legislation,  the  only  fair  con- 
clusion is  that  the  words  of  the  constitu- 
tional provision,  considered  all  together, 
could  have  been  understood  by  the  people  in 
no  other  way  than  as  meaning  that  compensa- 
tion "irrespective  of  the  fault  of  either  party" 
could  be  provided  for  any  injury  (including 
death)  suffered  or  sustained  by  an  employee 
in  the  course  of  his  employment,  including 
compensation  of  dependents  of  the  [425]  em- 
ployee in  the  event  of  death.  Such  is  the 
meaning  fairly  indicated  by  the  language 
used,  in  view  of  the  subject  matter  of  the 
provision. 

Lawlor,  J.,  concurred. 

Shaw,  J.  (concurring). — ^I  concur  in  the 
opinion  of  Mr.  Justice  Sloss. 

In  view  of  the  reference  therein  to  the  con- 
stitutionality of  the  general  scheme  of  the 
act  of  1913,  as  determined  in  Western  In- 
denmity  Co.  v.  Pillsbury,  170  Cal.  686,  151 
Pac.  398,  I  deem  it  necessary  to  add  this. 
I  do  not  agree  that  the  legislature  has  power 
under  the  authority  of  section  21,  article  XX, 
of  the  constitution,  or  otherwise,  to  create  o 
compulsory  liability  on  the  part  of  employers 
to  compensate  their  employees  for  injuries 
to  such  employees  in  the  course  of  the  em- 
ployment, without  regard  to  negligence,  ex- 
cept where  the  injury  is  caused  by  the  negli- 
gence of  the  emloyer,  or  of  a  fellow-servant, 
or  where  the  negligence  of  the  employee  mere- 
ly contributes  thereto,  or  where  it  occurs  be- 
cause of  the  dangers  incident  to  the  work, 
the  place  where  or  the  appliances  with  which, 
the  employee  is  engaged.  If  the  injury  occurs 
in  the  course  of  the  employment  solely  from 
the  negligence  of  the  employee,  and  not  from 
any  of  the  above-mentioned  causes,  I  do  not 
think  the  state  may  rightfully  impose  on  the 
faultless  employer  any  liability  growing  out 
of  such  injury.  To  do  so  would  be  a  mere 
tyrannical  exercise  of  physical  power.  I  have 
stated  my  reasons  more  fully  in  my  opinion 
in  the  case  cited,  rendered  on  the  petition  for 
rehearing. 

Henshaw,  J.  {dissenting) . — I  dissent  from 
more  than  one  of  the  legal  conclusions  de- 
clared in  the  prevailing  opinion.  In  so  doing 
I  have  no  disposition  to  repeat  the  views 
which  I  expressed  at  length  in  my  dissenting 
opinion  in  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  686,  151  Pac.  398.  In  this 
case  I  dissent  specifically  from: 

1.  The  construction  of  the  constitutional 
provision   which   creates   "a  liability  on  the 


part  of  all  employers  to  compensate  their 
employees  for  any  injury  incurred  by  the  said 
employees  in  the  course  of  their  employment." 
By  that  construction  it  is  announced  that 
this  language  of  the  constitution,  expressly 
limited  to  compensation  to  employees,  mean^; 
compensation  to  [426]  heirs,  to  actual  de- 
pendents, or  to  a  named  class  of  so-called 
dependents,  without  regard  to  their  needii. 
Of  course  the  constitution  neither  says  nor 
authorizes  this.  Of  course  the  constitution 
by  its  very  words  limits  the  liability  for  com- 
pensation to  the  employers,  and  therefore,  by 
every  canon  of  construction,  particularly  in  a 
"revolutionary  act*'  such  as  this  has  been 
described  to  be,  should  be  construed  only  in 
accordance  with  its  language.  The  reason inj: 
by  which  the  conclusion  of  the  prevailinj,' 
opinion  is  reached  is,  as  well  as  I  can  follow 
it,  along  tw^o  lines.  In  the  concurring  opin- 
ion of  the  chief  justice  the  argument  seems 
to  be  that  as  laws  of  this  nature  are  gener- 
ally known  as  "workmen's  compensation 
acts,"  and  as  in  all  of  these  laws  express 
provision  is  made  for  the  compen.sation  of 
dependents  for  the  death  of  the  injured  em 
ployee,  therefore  we  should  say  that  the  con- 
stitution meant  to  include  a  like  provision, 
and,  furtliermore,  as  it  is  a  desirable  thinir 
that  the  whole  subject  matter  should  be  left 
to  the  accident  commission,  we  are  justilied 
in  helping  out  this  deficiency  of  the  consti- 
tution by  making  it  say  not  what  it  does 
say,  but  what  in  the  opinion  of  this  court  it 
should  have  said.  If  this  reasoning  is  sound, 
it  not  only  opens  wide  the  door  to  and  jus- 
tifies any  form  of  usurpation  of  the  legisla- 
tive power  by  the  judiciary,  but  goes  a  step 
farther  and  justifies  the  judicial  enactment 
of  constitutions.  For  such  a  construction  of 
the  constitution  makes  the  people  of  this 
state  declare  what  distinctly  they  declined  to 
declare,  and  confers  upon  the  legislature  a 
power  which  distinctly  the  constitution  failed, 
if  it  did  not  refuse,  to  confer  upon  the  legis- 
lature. The  unvarnished  truth  is  that,  under 
the  guise  of  construction,  this  court  is  filling 
a  manifest  gap  and  hiatus  in  the  law.  It  is 
inserting  in  the  constitution  important  provi- 
sions of  the  law  affecting  personal  rights 
which  provisions  are  not  expressed  therein. 
So  that  hereafter  this  court  can  be  justly 
charged  not  only  with  making  laws  under  the 
guise  of  construction,  but  with  framing  con- 
stitutions as  well. 

The  second  line  of  reasoning  recognizes  the 
radical  and  essential  difTerences  which  exist 
at  common  law  (which  is  the  basis  of  juris- 
prudence in  this  state,  Pol.  Code,  4468)  be- 
tween an  action  in  tort  by  a  person  for  in- 
juries and  an  action  for  his  wrongful  death 
by  his  heirs,  and  declares,  as  indeed  must  be 
declared,  that  while  the  right  of  action  to  an 
employee  for  injuries  existed  at  common  law 
and  was  enforceable  [427]   against  the  mas- 
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ier,  damtg«8  or  compensation  for  the  wrong- 
ful death  of  an  employee,  or  of  anybody  elae, 
were  unknown  at  common  law.  It  is  recog- 
nized that  sneli  was  the  law  of  this  state 
until  the  right  of  action  for  the  wrongful 
death  was  placed  upon  our  books  as  a  statu- 
tory right.  But  we  are  advised  under  this 
line  of  reasoning  that  ''the  analogies  of  the 
common  law  cannot  be  applied  too  closely  to 
this  new  scheme  which  undertakes  to  super- 
ttde  the  common  law  altogether."  To  this  I 
make  answer  that  here  there  is  no  question 
whatsoever  o'f  analogies.  It  is  a  question  of 
principles.  Specifically,  it  is  the  question  of 
applying  the  proper  principles  and  canons  of 
constniction  to  this  constitutional  amend- 
ment. Those  principles  are  still  the  princi- 
ples of  construction  embraced  and  declared 
in  the  common  law,  repeated  in  our  code  rules 
of  construction  (Civ.  Code  and  Code  Civ. 
Proe.  sec.  5),  and  reinforced  by  the  added 
provision  of  the  code  to  the  effect  that  the 
common  law  of  England  i.<<  the  rule  of  deci- 
sion in  all  courts  of  this  state  (Pol.  Code, 
4468). 

The  imperative  duty  is  thus  cast  upon  this 
fourt  to  construe  the  scope  of  this  constitu- 
tional grant  of  power  to  the  legislature,  under 
fommon-law  rules  governing  the  construc- 
tion and  interpretation  of  enactments,  pre- 
cisely as  we  would  construe  the  same  lan- 
Ifuage  if  found  in  one  of  our  legislative  acts. 
^*hat  jurist  with  the  slightest  knowledge  of 
thp  common  law  would  dream  of  saying,  or 
would  dare  to  say.  that  a  legislative  act  in 
the  language  of  this  constitution  awarding 
compensation  "to  the  injured  employee," 
<^ild  or  would  be  stretched  to  mean  the  crea- 
tion of  a  right  of  action  in  the  heirs  or  de- 
pradents  of  a  dead  employee?  An  act  of  par- 
liament is  England's  supreme  law,  precisely 
«s  i»  our  constitution.  Could  any  common- 
law  lai^'ver  be  found  who  would  risk  his  repu- 
tation for  sanity  by  declaring  that  an  act  of 
parliament,  in  the  language  of  our  constitu- 
tion, included  indemnification  to  dependents 
for  the  death  of  the  employee.  And  is  it  not 
amazing,  if  this  construction  be  in  anywise 
tenahlo.  that  the  same  construction  has  not 
long  since  been  put  upon  the  common  law 
itself?  Would  it  not  have  been  said  (as  is 
here  said  in  reference  to  our  constitutional 
provision)  that  as  the  common  law  gave  a 
ri^ht  to  compensation  to  an  injured  employee, 
and  afl  compensation  is  but  another  word  for 
damages,  the  common  law  itself,  without 
•rtatutory  enactment,  gave  a  right  of  action 
to  the  heirs  or  dependents  of  the  employee  in 
the  [428]  event  of  his  death?  How  much 
pasted  time  and  superfluous  labor  have  leg- 
wlatures  bestowed  upon  these  and  like  ques- 
tions if  this  novel  rtile  of  construction  .is  a 
wnnd  one!  The  framers  of  every  workmen's 
^^mpensation    act   thought    it    necessary    to 


make  express  provision  for  compensation  in 
the  case  of  death.  They  need  not  have  done 
80.  Our  legislature  thought  it  necessary  to 
make  express  provision  for  a  right  of  action 
following  a  wrongful  death.  It  need  not 
have  done  so.  In  all  the  history  of  the  com- 
mon  law,  to  no  analyst  of  and  no  commenta- 
tor on  it  did  it  ever  occur  that  the  recog- 
nized right  of  action  to  a  person  for  injuries 
contained  within  itself  the  right  of  action  to 
his  heirs  or  dependents  in  the  event  of  his 
death.  We  must  regret  this  age -long  defi- 
ciency in  their  perceptive  and  analytical 
faculties. 

2.  The  employer  in  this  case  was  conceded- 
ly  absolutely  blameless  and  without  fault.  I 
deny  the  power  of  the  state  constitution  to 
take  the  property  of  one  man  under  such  cir- 
cumstances and  to  bestow  it  upon  another. 
My  riews  upon  this  I  set  forth  in  ewtenso  in 
Western  Indemnity  Co.  v.  Pillsbury,  170, Cal. 
686,  151  Pac.  398. 

I  have  no  desire  to  repeat  them,  but  once 
more  and  for  the  last  time  I  must  dissent 
from  a  judicial  declaration  which  amounts 
simply  to  this:  Whenever  the  legislature  de- 
spoils a  blameless  person  or  class  of  persons 
of  their  property  to  bestow  it  on  the  sup- 
posedly needy  this  court  will  say  that  the 
act  of  spoliation  is  ''referable  to  the  police 
power"  and  consequently  valid.  To  a  new 
liability  or  a  new  form  of  liability  created 
to  meet  negligence  or  tort,  actual  or  imputa- 
ble, there  can  be  no  valid  objection;  actual 
as  where  the  employer  fails  himself  to  observe 
due  care  for  his  employees,  imputable  as 
where  injury  results  to  one  employee  from 
the  misconduct  of  another,  which  latter  mav 
reasonably  be  regarded  as  in  a  sort  an  agent 
of  the  employer  himself.  But  beyond  this  no 
legitimate  exercise  of  the  police  power  can 
go;  and  to  approve  legislative  acts  which 
transcend  these  just  and  well-defined  limita- 
tions is  to  throw  wide  the  door  to  whatever 
form  of  expropriation  the  legislature  may  see 
fit  to  indulge  in. 

In  Calder  v.  Bull,  3  Dall.  386,  399,  1  U.  S. 
(L.  ed.)  648,  654,  Justice  Iredell,  after  dis- 
cussing the  legislative  omnipotence  of  the 
English  parliament,  declares:  "In  order, 
therefore,  to  guard  against  so  great  an  evil, 
it  has  been  the  policy  of  all  the  American 
states,  which  have,  individually,  framed  [429] 
their  state  constitutions,  since  the  revolution, 
and  of  the  people  of  the  Ignited  States,  when 
they  framed  the  federal  constitution,  to  define 
with  precision  the  objects  of  the  legislative 
power,  and  to  restrain  its  exercise  within 
marked  and  settled  boundaries.  If  any  act 
of  Congress,  or  of  the  legislature  of  a  state 
violates  those  constitutional  provisions,  it  is 
unquestionably  void."  In  Fletcher  v.  Peck, 
6  Cranch  87,'  3  U.  S.  (L.  ed.)  162,  Chief 
Justice  Marshall  speaks  as  follows:    "It  may- 
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well  be  doubted,  whether  the  nature  of  so- 
ciety  and  of  government  does  not  prescribe 
some  limits  to  the  legislative  power;  and  if 
any  be  prescribed  where  are  they  to  be  found, 
if  the  property  of  an  individual  fairly  and 
honestly  acquired,  may  be  seized  without  com- 
pensation ?*' 

I  am  not  unmindful  of  the  fact  that  these 
are  utterances  of  ancient  law,  having  both 
been  written  more  than  a  hundred  years  ago. 
Nor  am  I  unmindful  of  the  modern  tendency 
to  belittle  and  reject  all  such  utterances  as 
having  been  made  by  men  steeped  to  the  lips 
in  the  wine  of  privilege,  and  incapable  of 
imderstanding  the  present  day  theories  of  the 
rights  of  man.  Nevertheless,  they  sat  in  the 
nation's  highest  judicial  chairs,  and  until 
their  successors  in  those  chairs  shall  say  that 
their  words  have  lost  their  meaning  and  their 
constitutional  expositions  are  obsolete,  I  shall 
continue  to  found  my  legal  views  on  those 
utterances  rather  than  on  the  new  science  of 
legal  hermeneutics  of  which  the  prevailing 
opinions  in  this  and  the  earlier  case  afford 
such  luminous  examples. 

3.  I  dissent  from  the  view  which  justifies 
the  giving  of  the  property  of  a  citizen  of  this 
country  to  nonresident  aliens  who  are  not 
even  within  the  jurisdiction  of  the  state.  By 
no  conceivable  stretch  of  the  imagination  of 
which  I  am  capable  can  I  perceive  that  tlio 
support  of  such  nonresident  aliens  is  any  part 
of  the  duty  of  the  state,  or  that  provision  for 
such  support  comes  within  any  possible  legiti- 
mate purview  of  the  police  power.  I  must 
confess  to  a  lack  of  nimbleness  of  mind  which 
makes  it  impossible  for  me  to  follow  the  rap- 
idly shifting  grounds  upon  which  one  or  an- 
other of  the  terms  of  this  law  are  upheld. 
I  have  heretofore  expressed  some  of  my  diffi- 
culties in  this  regard.  Thus  when  under  the 
provisions  of  the  constitution,  which  the  con- 
stitution itself  declares  are  mandatory,  it  is 
declared  {hat  the  legislature  shall  impose  a 
liability  upon  all  employers,  I  have  been  un- 
able to  see  how  justification  could  be  found 
for  the  act  of  the  legislature  in  [430]  ex- 
<'mpting  favored  classes  of  employers.  The 
answer  is  made  by  this  court  that  these  ex- 
empted employers  of  labor  are  not  favored 
but  unfavored  classes,  because  this  law  is 
really  a  benefit  to  the  employer.  But  wliy 
then  the  legislature  should  be  allowed  to  dis- 
criminate against  certain  employees  remains 
an  unanswered  query.  When  it  is  asked,  if 
the  law  be  for  the  benefit  of  the  employee, 
by  what  right  are  the  employees  of  these  ex- 
empted classes  denied  their  right,  we  are 
brought  back  to  our  starting-point  by  the 
declaration  that  tlie  legislature  exempted 
them  because  it  believed  that  there  was  less 
danger  or  risk  in  their  employments.  Wlien 
the  farmers'  men  working  harvesters  and 
threshing-machines  are  deprived  of  the  benefit 


of  this  law,  this  court  gravely  states  that 
the  reason,  doubtless,  was  that  the  legislature 
did  not  think  that  their  employment  was  as 
dangerous  as  those  of  dry-goods  clerks  and 
telephone  girls.  Whenever  a  feature  of  the 
act  does  not  appear  to  be  for  the  benefit  of  the 
employer  it  is  upheld  as  being  a  benefit  to 
the  employee.  When  it  is  not  a  benefit  to  the 
employee  it  is  justified  as  being  a  benefit  to 
the  employer.  And  whenever  it  cuts  to<> 
deeply  into  the  rights  of  both  employer  and 
employee,  then  it  is  said  to  be  justified  hy 
the  state's  interest  in  the  general  subject. 
And  this  last  is  the  argument  here  advanced 
in  support  of  the  donation  by  the  state  of  the 
property  of  its  citizens  to  alien  nonresident^. 

4.  I  dissent  from  the  declaration  that  thi' 
state  may  arbitrarily  create  and  define  a  clas!^ 
of  persons,  and  by  calling  them  "dependents'* 
confer  upon  them  any  man's  property,  and  1 
say  tliat  this  cannot  be  done  even  as  an  exer- 
cise of  the  police  power.  For  the  purposes 
of  this  argument  I  will  concede  that  the  proii- 
erty  of  the  employer  may  be  given  to  iht- 
actual  dependents  of  the  employee  who  \^ 
killed,  but  the  actual  dependency  as  a  deter- 
mined fact  is  the  only  basis  in  law  or  equity 
upon  which  this  may  be  done. 

5.  I  dissent  from  the  views  which  uphold 
this  award. in  full,  and  force  full  compensa- 
tion to  be  made  by  only  one  of  the  deceased'* 
six  employers.  This  dissent  has  nothing  to 
do  with  the  construction  of  the  law  put  upon 
it  by  the  Industrial  Accident  Commission  to 
the  efTect  that  the  compensation  to  the  de- 
ceased's dependents  should  be  based  upon  his 
total  earning  capacity  in  his  vocation.  Thift 
is  manifestly  the  sound  view  of  the  law,  and 
this  is  what  the  Gillen  case,  215  Mass.  96. 
[431]  L.R.A.1916A  371,  102  N.  E.  346,  de 
eided  and  all  that  it  decided.  There  was  not 
before  the  Massachusetts  court  the  question 
here  presented,  and  I  fail  to  understand  how 
it  can  be  thought  and  said  that  the  Gillen 
ease  is  authority,  even  of  the  slightest  weight, 
for  the  harsh  and  unnecessary  construction 
here  put  upon  this  law.  The  deceased  was  a 
night  watchman  whose  services  were  engatred 
by  six  employers.  Tliose  six  employers  were 
continuously  and  contemporaneously  his  em- 
ployers during  every  moment  of  the  time  that 
he  was  on  duty.  He  was  protecting  the  prop- 
erties of  all  of  them.  He  was  found  mur 
dered  upon  the  premises  of  one,  and  becau.sc 
of  that  fact,  and  that  fact  alone,  the  em- 
ployer upon  whose  premises  his  body  was 
found  is  mulct  for  the  whole  compensation 
due  his  dependents.  The  residents  of  two 
blocks  in  the  city  of  San  Francisco  employ 
a  man  to  carry  away  their  garbage.  These 
two  hundred  residents  pay  him  each  one  dol- 
lar a  month  for  so  doing.  He  earns  from  hi«« 
employment  two  hundred  dollars  a  month. 
Upon  the  stairway  of  one  of  these  omployers 
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he  n^ligently  falls  and  breaks  his  neck. 
That  householder  must  pay  the  full  amount 
of  the  compensation.  The  gardener  whom 
fifty  householders  employ  at  a  dollar  a  month 
each  to  take  care  of  their  garden  plats  is 
injured  upon  the  premises  of  one  of  them. 
That  man  alone  must  bear  all  the  burden  of 
compensation.  And  this  result  is  declared, 
notwithstanding  the  fact  that  at  the  time, 
and  during  all  of  the  time,  he  is  as  much  tlie 
employee  of  the  others  as  of  the  one.  It  is 
a  perfectly  permissible  construction  of  this 
statute  to  say,  as  is  the  fact,  that  all  of 
these  men  are  coemployers,  and  that  each  one 
shall  bear  his  proportionate  share  of  the 
award.  How  much  more  equitable  this  con- 
struction would  be  requires  no  word  of  com- 
ment. The  evils  arising  from  the  other  con- 
Ktruction  are  most  apparent.  Furthermore, 
if  this  rule  of  construction  of  the  statute  be 
the  true  one,  which  of  these  employers  will 
be  responsible  in  the  event  that  the  employee 
is  killed  or  injured  on  the  sidewalk  or  street? 
If  his  dependents  are  to  be  compensated  only 
by  the  man  for  whom  he  happens  to  be  actu- 
ally laboring  at  the  time  of  the  injury,  then 
we  have  an  omission  in  the  law,  and  in  such 
a  case  neither  the  employee  for  his  injuries, 
nor  his  dependents  for  his  death,  could  receive 
any  compensation.  Or,  if  this  necessary  con- 
struction be  pushed  aside,  as  has  been  done 
with  the  constitution,  and  it  be  said  that 
some  one  of  them  will  [432]  have  to  compen- 
sate the  injured  man,  then  we  have  a  liability 
cast  at  the  whim,  caprice,  or  favoritism  of 
the  injured  man,  of  his  dependents,  or  of  the 
accident  commission  itself.  So  unnecessary 
and  so  injurious  is  this  construction  of  the 
law  as  compared  with  the  one  which  would 
make  all  the  contemporaneous  employers  pro- 
portionately responsible,  that  I  fail  absolutely 
to  understand  why  this  forced,  unnecessary, 
and  unjust  construction  should  find  favor 
with  this  court. 
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NOTE* 


LoMGATV,  J. — I  concur  in  the  views  ex- 
pressed by  Justice  Henshaw  on  the  construc- 
tion to  be  given  the  constitutional  provision 
respecting  power  of  the  commission  to  award 
compensation. 

^Ielvin,  J. — I  concur  in  all  that  Mr.  Jus- 
tice Henshaw  says  with  reference  to  the  con- 
Htruction  of  the  language  of  the  constitution 
whereby  a  liability  of  employers  to  compen- 
sate "their  employees"  is  extended  to  include 
a  compulsion  upon  them  to  recompense  de- 
pendents of  such  employees.  I  also  concur  in 
all  that  he  says  with  rererence  to  the  award 
of  full  compensation  against  one  of  numerous 
coemployers.  It  seems  to  me  that  the  result 
reached  by  the  majority  of  the  court  permits 
an  injustice  which  calls  for  just  such  vigorous 
protest  as  my  learned  brother  makes. 

Rehearing  denied. 

Ann.  Cas.  1917E. — 26. 


The  reported  case  holds  that  a  constitu- 
tional provision  authorizing  the  legislature 
to  create  a  liability  on  the  part  of  employers 
irrespective  of  negligence  "to  compensate 
their  employees  for  any  injury  incurred  in 
the  course  of  their  employment"  is  broad 
enough  to  sustain  the  provisions  of  a  work- 
men's compensation  act  for  compensation  to 
the  dependents  of  a  deceased  workman.  It 
is  to  be  noted  that  while  the  decision  in  the 
reported  case  sustains  the  Talidity  of  the 
workmen's  compensation  act  the  dictum  there- 
in contained  to  the  effect  that  the  act  would 
be  invalid  in  the  absence  of  the  constitu- 
tional provision  quoted  is  contrary  to  the 
great  weight  of  authority.  The  cases  dis- 
cussing the  constitutionality  of  a  workmen's 
compensation  act  are  reviewed  in  the  notes 
to  Ives  v.  South  Buffalo  R.  Co.  Ann.  Cas. 
1912B  156;  Deibeirkis  v.  Link-Belt  Co.  Ann. 
Cas.  1916A  241 ;  and  Kentucky  State  Journal 
Co.  V.  Workmen's  Compensation  Board,  Ann. 
Cas.  1916B  1273. 
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False  Imprisonment  —  Persons  Liable 
—  Beportins  Offense  to   Officer. 

One  who  in  good  faith  reports  to  a  police 
officer  the  violation  of  a  city  ordinance,  and 
at  the  same  time  asks  that  the  violator  be 
arrested,  but  dor>8  not  assume  to  sav  what 
steps  shall  be  taken  to  that  end,  is  not  there- 
by rendered  liable  for  damages  because  the 
arrest  is  made  without  the  issuance  of  a 
warrant. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wyandotte 
county:     Hutchings,  Judge. 

Action  by  Hugh  A.  Lemmon,  plaintiff, 
against  W.  Eugene  King,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

Junius  W.  Jenkins  and  T,  A.  Witt  en  for 
appellant. 

A.  J.  Herrod  for  appellee. 

[525]  Mason,  J. — ^Hugh  A.  Lemmon 
brought  an  action  against  W.  Eugene  King 
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for  damages  resulting  from  an  assault  and 
battery  and  false  imprisonment.  He  re- 
covered a  judgment  for  $500,  and  the  defend- 
ant appeals. 

The  defendant  was  the  president  of  a  lum- 
ber company.  According  to  his  story  he  visit- 
ed the  yard  office  one  Sunday  afternoon  and 
found  his  son  and  the  plaintiff  there,  both  of 
whom  were  employees  of  the  company.  The 
plaintiff  was  drinking  liquor  out  of  a  quart 
bottle,  which  he  immediately  hid.  The  de- 
fendant asked  what  he  was  doing  there,  and 
on  receiving  an  insulting  reply  said  he  didn't 
want  him  drinking  and  carousing  there  and 
ordered  him  from  the  place.  The  plaint  ill 
left,  but  meeting  the  defendant  on  the  side- 
walk threatened  to  shoot  him,  using  abusive 
language,  accompanied  by  obscenity  and  pro- 
fanity. The  defendant  drove  to  the  police 
station  in  his  automobile  and  reported  thi^ 
occurrence.  An  officer  accompanied  him  back 
to  the  office,  and  finding  the  plaintiff  drunk 
and  abusive,  arrested  him  and  took  him  to 
the  station.  This  version  of  the  affair  waa 
in  part  corroborated  by  the  defendant's  wife, 
by  the  officer  making  the  arrest,  and  by  other 
witnesses,  one  of  whom  testified  that  the 
plaintiff  had  quit  work  that  morning  because 
he  was  intoxicated.  The  sergeant  of  police 
in  charge  of  the  station  testified  that  when 
Lemmon  was  brought  in  he  was  drunk  and 
very  boisterous  and  abusive;  that  he  was 
booked  as  drunk  and  disturbing  the  peace; 
that  he  was  not  locked  up,  but  held  until  he 
gave  a  bond  of  ten  dollars  for  his  appearance 
the  next  morning. 

Tlie  plaintiff  testified  that  he  had  taken 
one  drink  of  whisky  on  the  morning  of  the 
day  on  which  he  was  [526]  arrested,  from  a 
quart  bottle  belonging  to  himself  and  the  de- 
fendant's son ;  that  thev  also  had  a  beer 
bottle  containing  diluted  Jamaica  ginger, 
from  which  they  had  been  drinking;  that  his 
conduct  toward  the  defendant  had  been  in- 
offensive, but  that  the  defendant  had  forcibly 
ejected  him  from  the  office  and  caused  hia 
arrest.  The  arrest  was  made  without  a  war- 
rant. Lemmon  was  detained  at  the  station 
from  half  to  three-quarters  of  an  hour.  He 
appeared  the  next  morning  and  the  case  was 
dismissed.  The  city  ordinances  provide  a  fine 
for  disturbance  of  the  peace  by  the  use  of 
profane  or  obscene  language,  and  authorize 
the  arrest  of  any  one  found  so  intoxicated 
•'as  not  to  be  able  to  take  care  of  himself, 
or  annoying  or  endangering  the  safety  of 
others." 

The  jury  found  for  the  plaintiff  on  both 
counts,  but  fixed  the  recovery  at  a  lump  sum, 
the  items  of  damage,  or  the  amount  allowed 
on  each  count,  not  being  shown.  Tlie  verdict 
necessarily  implies  findings  tliat  the  defend- 
ant assaulted  the  plaintiff,  either  directly  or 
by  using  more  force  than  was  necessary  in 


putting  him  out  of  the  office;  that  the  plain- 
tiff at  the  time  he  was  arrested  was  not 
drunk  and  was  not  disturbing  the  peace. 

A  reversal  is  asked  on  the  ground  that  the 
defendant  could  not  be  liable  for  the  arrest. 
conceding  it  to  have  been  wrongful,  unless 
he  requested  or  directed  it,  and  that  there 
was  no  evidence  at  all  to  that  effect.  The 
contention  fails  because,  while  there  was  much 
testimony  that  the  defendant  merely  reported 
the  facts,  and  that  the  officer  acted  only  on  his 
own  initiative,  or  by  the  direction  of  his 
superior,  there  was  some  to  the  contrary. 
The  plaintiff  testified  "that  he  waited  there 
till  the  officer  came  with  defendant  in  de- 
fendant's automobile,  and  the  defendant  said, 
'There  is  the  son-of-a-bitch,  go  get  him.* " 
Another  witness  returned  an  affirmative  an 
swer  to  the  question:  "Before  he  arrested 
him  or  at  any  time,  didn't  Doctor  King  [the 
defendant]  say,  'Take  him  down  to  the  sta- 
tion?'" And  the  evidence  as  to  what  took 
place  on  the  defendant's  visit  to  [527]  the 
police  station  might  possibly  be  regarded  as 
showing  what  was  in  effect  a  request  for  the 
arrest. 

In  an  instruction,  after  stating  that  the 
plaintiff  claimed  that  the  defendant  had 
caused  his  wrongful  arrest,  the  court  added: 
"The  defendant  in  his  answer  alleges  that  the 
plaintiff  was  drunk  and  disturbing  the  peace 
at  the  time  he  w^as  arrested."  The  defendant 
maintains  that  this  statement  was  prejudicial 
to  him  because  it  led  the  jury  to  suppose  that 
his  defense  was  based  wholly  on  an  attempt 
to  justify  the  arrest,  whereas  his  answer 
included  a  general  denial,  and  he  at  all  times 
contended  that  he  was  not  responsible  for  the 
officer's  act,  this  being  made  clear  in  the  pre- 
liminary statement  made  to  the  jury  in  hiii 
behalf.  The  instruction  in  question  con- 
cluded with  these  words: 

"If  you  find  from  the  evidence  that  the 
plaintiff  at  the  time  he  was  arrested  by  Offi- 
cer Ryan  was  not  drunk  and  was  not  disturb- 
ing the  peace  and  that  the  was  arrested  at 
the  solicitation  and  request  of  the  defendant 
by  said  officer  without  a  warrant,  then  you 
are  instructed  that  the  plaintiff  would  be  en- 
titled to  recover  upon  his  second  cause  of 
action." 

This  accords  with  the  statement  sometimes 
made  that,  inasmuch  as  an  arrest  made  by  an 
officer  without  a  warrant,  for  an  offense  less 
than  a  felony,  not  committed  in  his  presence, 
is  illegal,  one  who  requests  it  is  liable  as  a 
participant  in  the  wrongful  act.  However 
true  that  may  be  as  a  general  rule,  the  in- 
struction quoted  was  not  sufficient  to  give 
full  protection  to  the  defendant  in  the  pres- 
ent instance,  for  these  reasons:  Tlie  jury- 
may  have  found  that  the  defendant's  assault 
upon  him  was  hardly  more  than  nominal,  in- 
volving the  use  of  more  force  than  necessary 
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in  doing  a  lawful  act;  that  the  plaintiff  was 
guilty  of  disturbing  the  peace  by  violent  and 
indecent  abuse  of  the  defendant  in  the  pres- 
ence of  hie  wife  and  daughter-in-law;  that 
the  defendant  reported  the  fact  to  the  police, 
and  asked  that  the  defendant  be  arrested, 
meaning  that  this  should  be  done  in  accord- 
ance with  whatever  formality  the  law  [528] 
might  require;  that  the  public  officers,  act- 
ing upon  their  own  judgment,  upon  the  real 
facts  in  the  case  as  accurately  reported  to 
them,  made  the  arrest  without  a  warrant;  or 
that  an  officer  sent  to  investigate  the  matter 
arrested  the  plaintiff  on  his  own  judgment, 
for  what  had  been  done  in  his  presence,  al- 
though in  fact  the  plaintiff  was  not  then 
disturbing  the  peace  and  was  not  then  so  in- 
toxicated according  to  the  legal  standard  as 
to  justify  his  arrest  on  that  account ;  and  that 
he  was  detained  at  the  station  because  his 
condition  then  exceeded  the  legal  limit;  and 
TPt  acting  upon  this  instruction,  the  jury,  not- 
withstanding these  findings,  may  have  award- 
ed five  hundred  dollars  damages  to  the  plaintiff 
because  the  defendant  requested  the  arrest, 
and  it  was  made  without  a  warrant,  and  with- 
out a  public  offense  having  been  committed 
in  the  presence  of  the  officer.  A  judgment 
which  may  rest  on  such  foundation  ought  not 
to  stand. 

AflBuming  that  no  offense  was  committed 
in  the  presence  of  the  officer,  the  instruction 
referred  to  makes  the  case  turn  on  whether 
the  arrest  was  made  "at  the  solicitation  and 
request"  of  the  defendant.  The  phrase  quoted 
would  doubtless  ordinarily  be  regarded  as 
the  equivalent  of  "because  of  the  solicitation 
and  request."  But  in  view  of  the  fact  that 
the  defendant's  position  had  just  been  stated 
as  being  that  the  arrest  was  justifiable,  thero 
it  room  to  suppose  the  jury  may  have  under- 
iitood  the  court  to  mean  that  if  the  defendant 
requested  the  arrest,  and  it  was  wrongfully 
made,  the  plaintiff  was  entitled  to  recover. 
In  such  circumstances  as  those  here  presented 
it  mav  well  be  said  that  "The  fact  that  the 
defendant  commanded  the  police  officers  to 
arrest  the  plaintiff  cannot  entitle  the  latter 
to  recover  of  the  former,  imle^s  the  arrest 
was  in  consequence  of  such  command."  (Rich 
V.  McTnerny,  103  Ala.  345,  15  So.  663,  49 
Am.  St.  Rep.  32,  headnote.)  The  general 
verdict,  in  view  of  the  instruction  quoted, 
implies  a  finding  that  the  defendant  requested 
the  arrest  of  the  [529]  plaintiff,  but  it  does 
hot  necessarily  imply  that  the  request  waH 
made  just  before  the  plaintiff  was  taken  into 
custody.  The  plaintiff  testified  that  such  was 
the  case,  but  the  defendant  denied  this.  The 
jury  may  have  found  that  what  the  defendant 
^id  on  his  visit  to  the  police  station  amount- 
ed to  a  request  for  the  plaintiff's  arrest. 

It  is  said  that  "in  order  to  avoid  liability 
the  person  so  causing  an  arrest  [unauthorised 
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by  law]  must,  before  he  puts  the  law  into 
motion,  see  that  the  process  is  properly  pro- 
cured." (19  Cyc.  332.)  But  most  of  the 
cases  in  which  this  rule  has  been  applied 
'involve  either  arrests  upon  civil  process,  or 
the  use  of  criminal  process  to  enforce  the 
payment  of  a  debt,  or  for  some  similar  pur- 
pose. Obviously  one  who  in  good  faith  in- 
vokes the  action  of  public  ofiicers  on  account 
of  a  violation  of  the  criminal  law  to  which 
he  calls  their  attention  is  entitled  to  more 
liberal  treatment  in  this  regard  than  is  one 
who  seeks  to  bring  about  an  arrest  for  his 
private  advantage. 

It  is  said  that  "The  person  making  the 
complaint  upon  which  the  warrant  issues  is 
not  liable  if  he  states  the  facts  to  the  magis- 
trate, even  though  such  facts  do  not  author- 
ize the  issuance  of  a  warrant."  (Note,  67 
Am.  St.  Rep.  411.)  By  analogy  it  would 
seem  that  where  a  citizen  makes  a  truthful 
statement  to  an  officer  of  facts  justifying  an 
arrest,  the  mere  fact  that  he  asks  that  the 
law  be  enforced,  without  assuming  to  declare 
the  precise  procedure,  should  not  make  him 
liable  in  damages  because  the  formality  of 
procuring  a  warrant  is  not  observed.  In 
Taaffe  v.  Slevin,  11  Mo.  App.  507,  an  action 
for  false  imprisonment,  it  was  said  that  "In 
the  absence  of  evidence  of  a  misdemeanor  com- 
mitted in  the  presence  of  the  officer,  defend- 
ant, to  justify  himself,  was  bound  to  show 
that  the  charge  which  led  to  the  arrest  was 
well  founded"  (p.  514),  implying  that  proof 
of  the  plaintiff's  guilt  would  constitute  a  de- 
fence. Substantially  this  language  was  re- 
peated in  [530]  Veneman  v.  Jones,  118  Ind. 
41,  20  N.  E,  644,  11  Am.  St.  Rep.  100,  where 
the  court  explicitly  held  that  in  an  action 
against  a  private  person  for  causing  the  ar- 
rest of  the  plaintiff  without  a  warrant,  for 
the  violation  of  a  city  ordinance,  not  com- 
mitted in  view  of  an  officer,  an  allegation 
that  the  charge  was  well  founded  stated  a 
good  defense. 

If  the  plaintiff  was  in  fact  guilty  of  the 
gross  misconduct  originally  charged  against 
him,  even  although  it  was  not  repeated  in  the 
presence  of  the  officer,  the  invasion  of  his 
rights  by  arresting  him  without  a  warrant 
was  rather  technical  than  substantial,  and 
not  such  as  to  justify  the  allowance  of  any 
very  considerable  sum  as  damages.  From 
what  has  already  been  said  it  is  clear  that  a 
miscarriage  of  justice  may  have  occurred, 
through  some  misconception  by  the  jury, 
which  might  have  been  prevented  by  a  fuller 
statement  of  the  conditions  under  which  a 
verdict  for  the  defendant  would  be  justified. 

The  defendant  complains  of  the  giving  of 
an  instruction  that  if  the  jury  found  for  the 
plaintiff  upon  the  count  relating  to  his  arrest 
they  should  award  him  as  actual  damages 
such  sum  as  they  found  from  the  evidence 
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would  compensate  him  for  any  injuries  or 
indignities  sustained,  adding  (the  italics  be- 
ing those  used  in  the  brief)  : 

*'In  awarding  such  damages  you  ma}'  con- 
sider the  character  of  his  injuries,  what  phy-. 
sical  injury,  if  any,  he  sustained,  also  the 
mental  suffering,  if  any,  also  any  sense  of 
shame  or  humiliation  suffered  on  account  of 
his  imprisonment,  if  any,  aaid  award  him  such 
damages  as  wUl  he  fair  compensation  in  the 
premises" 

The  argument  is  made  that  the  instruction 
was  improper  because  there  was  no  evidence 
on  which  to  base  it.  The  plaintiff  testified 
that  it  hurt  when  the  defendant  kicked  him, 
and  that  he  was  afterwards  joked  about  being 
a  jailbird,  but  said  nothing  about  suffering 
mental  anguish  or  humiliation;  however,  the 
fact  that  he  was  taken  to  the  police  station 
in  charge  of  an  officer,  and  was  restrained  of 
his  liberty  for  some  time,  [531]  justified  the 
giving  of  the  instruction.  Damages  on  ac- 
count of  the  matters  referred  to,  being  gen- 
eral, are  not  required  to  be  proved  by  specific 
evidence.  (1  Bouvier's  Law  Dictionary, 
Rawle^s  3d  Revision,  751.) 

Because  of  the  defects  pointed  out  in  the 
instruction,  which  stated  the  conditions  under 
which  the  defendant  might  be  held  liable 
for  false  imprisonment,  the  judgment  is  re- 
versed and  a  new  trial  ordered. 
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Introductory. 

It  is  the  purpose  of  this  note  to  treat  only 
the  cases  which  deal  with  the  individual  li- 
ability of  a  person  reporting  to  an  officer  the 
commission  of  an  offense  for  an  arrest  by  the 
officer  without  a  warrant.  Tlie  eases  treating 
of  the  liability  of  a  principal  for  the  act  of 
an  agent  in  instituting  malicious  prosecution 
or  causing  false  arrest  or  imprisonment  are 
collected  in  the  notes  to  Daniel  v.  Atlantic 
Coast  Line  R.  Co.  1  Ann.  Cas.  718,  and  Fish- 
er V.  Westmoreland,  Ann.  Cas.  1914B  637. 
The  cases  relating  to  the  liability  for  false  im- 
prisonment of  persons  who  participate  witli 
an  officer  in  making  a  false  arrest  are  re- 
viewed in  the  note  to  Cook  v.  Hastings,  13 
Ann.  Cas.  194.  For  cases  dealing  with  the 
liability  of  a  principal  for  the  acts  of  a 
servant  who  is  also  a  public  officer  see  the 


note  to  Human  v.  Micliigan  Cent.  R.  Co.  Ann, 
Cas.  1913D  107. 

Reporting  Offense  \cithout  Directing 

Arrefit, 

Where  a  person  merely  directs  the  atten- 
tion of  a  police  officer  to  what  he  supposes  to 
to  be  a  breach  of  the  peace,  and  the  officer, 
without  other  direction,  arrests  the  offender 
on  his  own  responsibility,  the  person  who 
did  nothing  more  than  to  communicate  the 
facts  to  the  officer  is  not  liable  for  causing 
the  arrest,  even  though  it  is  made  without 
a  warrant.  Grinham  v.  Willey,  4  H.  &  N. 
(Eng.)  406;  Rich  v.  Helnerny,*  103  Ala.  345, 
15  So.  663,  49  Am.  St.  Rep.  32;  Waters  v. 
Anthony,  20  App.  Cas.  (D.  C.)  124;  Benham 
V.  Vernon,  5  Mackey  (D.  C)  18;  Veneman  v. 
Jones,  118  Ind.  41,  10  Am.  St.  Rep.  100,  20 
^.  £.  644;  Scheurrmann  y.  Vaecaro,  118  Ijs. 
67,  42  So.  648;  Heitoimp  v.  Willis,  139  Lh. 
745,  72  So.  216;  Shinglemeyer  v.  Wright.  124 
Mich.  230,  82  N.  W.  889>  60  L.R.A.  12Jh 
Lark  v.  Bande,  4  Mo.  App,  186;  Burns  v. 
Erben,  1  Rob.  555,  affirtned  in  40  N.  Y.  463; 
Farnam  v.  Feeley,  56  N.  Y.  451;  Brown  v. 
Chadsey,  39  Barb.  (N.  Y.)  253;  Limbeck 
v.  Gerry,  15  Misc.  663,  30  N.  Y.  S.  06;  Thomp- 
son v.  Fisk,  50  App.  Div.  71,  63  N.  Y.  S.  352; 
Meyer  v.  Monnig  Dry  Goods  Co.  (Tex.)  18:> 
S.  W.  80.  And  see  the  reported  cajse.  See 
also  Taaffe  v.  Slevin,  11  Mo.  App.  507. 

In  Rich  V.  Mclnerny,  103  Ala.  345,  15  So. 
663,  49  Am.  St.  Rep.  32.  the  rule  was  stated 
as  follows:  "If  the  defendant  did  no  more 
than  accuse  the  plaintiff  of  the  theft,  and  give 
information  to  the  officers  of  the  facts  upon 
which  he  based  the  accusation,  upon  which  ac- 
cusation and  information  the  offioera  acted 
of  their  own  volition,  without  command,  di- 
rection or  request  of  the  defendant,  then  de- 
fendant is  not  liable  in  this  action,  althougli 
he  may  have  acted  maliciously  and  >vithout 
probable  cause,  in  making  the  accusation  and 
giving  the  information."  And  in  Burns  v. 
Erben,  1  Rob.  555,  affirmed  in  40  N.  Y.  4()3, 
where  it  appeared  that  a  person  suspect in<r 
another  of  a  felony,  stated  the  suspicious  cir- 
cumstances to  a  policeman,  who,  after  per- 
sonal investigation  of  the  premises  where  the 
felony  was  said  to  have  been  committed,  ar- 
rested the  plaintiff,  the  court  holding  the  in- 
former to  be  not  liable  said:  ''I  do  not  find 
evidence  enough  to  implicate  Erben  in  the  ar- 
rest. He  merely  disclosed  what  he  knew, 
and  only  expressed  an  opinion  that  there  was 
enough  of  suspicion  against  the  defendant  to 
have  her  examined.  He  did  not  request  or 
urge  any  arrest,  but  left  it  to  the  officer  at 
the  station  house  to  decide  on  its  propriety. 
Nor  did  he  make  any  charge.  Such  officer 
apparently  exercised  the  authority  given  him 
by  law,  of  arresting  persons  suspected  by 
him." 


LSMMOH  V.  KING. 

95  Kan,  62^, 
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In  Waters  ▼.  Anthony,  20  App.  Cas.  (D.  C.) 
124,  the  court,  holding  that  an  employee  of  an- 
express  company  was  not  liable  for  false  im- 
prisonment because  of  an  arrest  made  after 
the  communication  of  his  suspicions  of  a  fel- 
low employee  at  the  request  of  the  officers 
making  the  arrest,  said:  "We  think  that 
there  was  no  sufficient  evidence  to  justify  a 
Tprdict  against  the  defendant.  There  is  no 
proof  whatever  that  he  requested,  or  caused, 
or  authorized  the  arrest  of  the  appellee;  nor 
does  it  appear  that  he  made  any  complaint, 
formal  or  informal,  against  the  appellee.  He 
had  his  suspicions.  Those  suspicions,  al- 
though unfounded  in  fact,  were  not  unreason- 
able under  the  circumstances.  He  was 
approached  by  tlte  detectives;  for  it  would 
appear  from  the  record  that  they  sought  him, 
not  he  them;  and  in  answer  to  their  ques- 
tionings he  communicated  his  suspicions  to 
them.  In  this  there  was  nothing  improper 
or  unlawful.  Thereupon,  acting  apparently 
npon  their  own  motion,  the  detectives  arrested 
the  appellee.  This  is  the  sum  total  of  the 
evidence;  and  it  wholly  fails  to  disclose  any 
action  of  the  defendant  for  which  he  should 
in  law  be  held  liable  to  the  appellee." 

In  Famam  v.  Feeley,  66  N.  Y.  461,  the  ac- 
tion was  against  a  pawnbroker  for  causing 
the  arrest  of  a  person  by  mistakenly  identify- 
ing her  as  the  person  who  had  pawned  certain 
fioilen  goods.  The  court  stated  the  facts  and 
the  rule  as  follows:  "T^e  stolen  goods  had 
been  taken  in  pawn  by  tlie  defendant,  and 
were  found  in  his  possession  by  the  officer. 
The  plaintiff,  in  company  with  the  officer, 
inbsequently  went  to  the  defendant's  store, 
and  on  being  asked,  both  by  the  plaintiff  and 
the  officer,  if  the  plaintiff  was  the  person 
who  pawned  the  goods,  the  defendant,  after 
stating  that  she  bad  a  different  dress  on, 
identified  her  as  the  person  from  whom  he 
received  them;  and  afterwards  in  speaking 
to  her  said,  'she  was  a  foolish  woman  for  mak- 
ing a  thief  of  herself.*  Tlie  officer  and  the 
plaintiff  left  the  store,  and  she  was  taken 
hy  the  officer  to  the  police  office,  where  she 
wasr  detained  till  the  next  day,  when  com- 
plaint was  made  against  her  by  the  owner 
of  the  goods  for  the  larceny,  and  she  was 
committed,  and,  on  a  subsequent  examination, 
was  discharged.  The  defendant  was  sub- 
poenaed as  a  witness  on  the  examination 
and  testified  that  he  could  not  positively 
identify  the  plaintiff  as  the  person  who 
pawned  the  goods.  The  proof  did  not  estab- 
lish that  the  arrest  of  plaintiff  tv-as  by  the 
defendant's  agency  or  procurement.  He  nei- 
ther counseled  or  directed  it.  He  did  nothing 
heyond  answering  the  inquiry  made  of  him 
when  the  plaintiff  and  the  officer  came  to  the 
store.  The  plaintiff  had  not  then  been  ar- 
rested; but  the  defendant  did  not  know  this, 
iior  was  she  arrested  in  his  presence.    It  was 


his  duty  to  answer  the  inquiry  made;  and 
it  would  be  very  hazardous  for  individuals 
to  give  an  opinion  as  to  the  identity  of  per- 
sons under  such  circumstances,  if  it  could  be 
done  only  at  the  risk  of  being  laid  in  damages 
for  false  imprisonment,  in  case  it  turned  out 
that  they  were  mistaken.  The  officer  acted 
upon  his  own  responsibility  making  the  ar- 
rest; it  was  his  act  and  not  that  of  the  de- 
fendant." 

Likewise,  where  an  employer  merely  told 
a  police  officer  of  his  suspicions  of  his  servant 
in  connection  with  the  loss  of  jewelry  and  the 
officer  acting  upon  his  own  initiative  arrested 
the  servant  without  a  warrant  it  was  held 
that  the  employer  could  not  be  held  liable. 
Scheurrmann  v.  Vaccaro,  118  La.  67,  42  So. 
648. 

So  where  a  person  assigned  a  place  for  his 
omnibuses  at  a  station,  in  pursuance  of  a 
city  ordinance,  called  the  attention  of  an 
officer  to  one  who  in  violation  of  the  ordinance 
persisted  in  occupying  a  space  not  assigned 
him  and  the  officer  arrested  him  on  his  own 
volition,  it  was  held  that  the  person  so  in- 
forming the  officer  could  not  be  held  liable 
for  inciting  the  arrest.  Veneman  v.  Jones, 
118  Ind.  41,  20  N.  E.  644,  10  Am.  St.  Rep. 
100. 

Likewise,  where  a  citizen  called  on  an  offi- 
cer to  preserve  the  peace  so  as  to  enable  him 
to  go  in  safety  to  his  home,  it  was  held  that 
he  could  not  be  held  liable  in  damages  for 
an  arrest  which  the  officer  made  and  which 
was  superinduced  by  the  violence  of  the  per- 
sons who  were  creating  the  disturbance. 
Heitcamp  v.  Willis,  139  La.  745,  72  So.  216. 

Similarly,  where  it  appeared  that  the  offi- 
cer making  the  arrest  came  in  response  to  a 
telephone  call  from  the  person  arrested  to 
investigate  the  charges  against  her,  and  then 
made  the  arrest  on  his  own  initiative,  it 
was  held  that  the  person  informing  the  officer 
of  the  theft  and  pointing  out  tlie  arrested 
person  as  the  one  on  whom  his  suspicions 
rested  could  not  be  held  liable.  Shinglemey- 
er  V.  Wright,  124  Mich.  234,  82  N.  W.  887,  60 
L.R.A.  129. 

So,  where  a  policeman  arrested  a  person  on 
the  information  of  a  third  party  that  a 
crime  had  been  committed  and  on  inquirieH 
made  by  himself,  it  was  held  that  the  person 
giving  the  information  could  not  be  held 
liable  in  damages,  though  he  signed  the 
charge  sheet  at  the  police  station  when  di- 
rected  bv  an  officer  to  do  so.  Grinham  v. 
Willey,  4  H.  &  N.  (Eng.)  496. 

But  in  Bnrk  v.  Howley,  179  Pa.  St.  539, 
36  Atl.  327,  67  Am.  St.  Rep.  607,  the  court 
declared  to  be  erroneous  the  following  in- 
struction: "If  the  jury  believe  that  the 
house  of  the  defendant,  W.  E.  Howley,  was 
robbed,  and  he  made  known  that  fact  to  the 
police  authorities  of  the  city,  and  truthfully 
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stated  to  said  authorities  the  facts  tending  to 
cast  suspicion  upon  the  plaintiff  as  the  thief, 
but  that  he  msidc  no  information  charging 
her  with  the  offense,  nor  caused  a  warrant  to 
be  issued  for  her  arrest,  nor  had  any  part  in 
making  or  directing  her  arrest  and  imprison- 
ment, the  verdict  of  the  jury  should  be  in 
favor  of  the  defendant,  W.  E.  Howley."  The 
court  said:  "This  point  is  too  broad,  and 
cannot  therefore  be  affirmed.  It  is  not  neces- 
sary to  a  conviction  that  Ilowley  should  have 
been  an  active  party  in  making  or  directing 
the  arrest  and  imprisonment  of  the  plaintiff. 
If  the  arrest  was  made  at  his  instance,  with 
)iis  knowledge  and  consent,  it  is  sufficient,  al- 
though he  may  not  have  directed  the  otiicer 
to  arrest  her." 

Reporting  Offense  and  Directing  Arrest. 

It  is  well  settled  that  where  a  private  per- 
son induces  an  officer  by  request,  direction, 
or  command  to  arrest  another  without  a  war- 
rant and  without  an  offense  having  been  com- 
mitted in  view  of  the  officer,  he  will  be  liable 
for  false  imprisonment  unless  he  justifies  by 
showing  that  the  charge  was  well  founded. 
Hopkins  v.  Crowe,  7  C.  &  P.  373,  32  E.  C.  L. 
546;  Park  v.  Taylor,  118  Fed.  34,  55  C.  G.  A. 
56;  Rhodes  v.  McWilson,  192  Ala.  675,  69  So. 
69;  Grimes  v.  Greenblatt,  47  Colo.  495,  19 
Ann.  Cas.  608,  107  Pac.  1111 ;  Pearce  v.  Need- 
ham,  37  111.  App.  90;  Foor  v.  Coombs,  15 
Ky.  L.  Rep.  846;  Palmer  v.  Maine  R.  Co.  92 
Me.  399,  42  Atl.  800,  69  Am.  St.  Rep.  513,  44 
L.R.A.  673;  Ross  v.  Leggett,  61  Mich.  445,  28 
^.  W.  696,  1  Am.  St.  Rep.  608;  Taaffe  v. 
Slevin,  11  Mo.  App.  507;  Panjiris  v.  Hart- 
man,  196  Mo.  639,  94  S.  W.  270;  Wehmeyer  v. 
Mulvihill,  160  Mo.  App.  197,  130  S.  W.  681 ; 
Thorne  v.  Turck,  94  N.  Y.  90,  46  Am.  Rep. 
126;  Carson  v.  Dessau,  142  N.  Y.  445,  37  N. 
E.  493;  Grinnell  v.  Weston,  95  App.  Div. 
454,  88  N.  Y.  S.  781;  Parke  v.  Fellman,  145 
App.  Div.  836,  130  N.  Y.  S.  361;  Ball  v. 
Horrigan,  65  Hun  621  mem.  47  N.  Y.  St. 
Rep.  384,  19  N.  Y.  S.  913;  McGarrihan  v. 
Lavers,  16  R.  I.  302,  3  Atl. -592;  Jaske  v. 
Irvine  (Tex.)  43  S.  W.  278. 

In  Wehmeyer  v.  Mulvihill,  160  Mo.  App. 
J  97,  130  S.  W.  681,  the  court  stated  the  rule 
as  follows:  ''It  is  true  any  citizen  having 
knowledge  that  another  has  committed  an 
offense  is  authorized  to  arrest  the  perpetrator 
of  the  crime  or  he  may  direct  an  officer  to 
do  80.  But  if  he  arrests  another  and  restrains 
him  of  his  liberty  or  directs  an  officer  to  do 
so,  without  warrant  or  other  competent  au- 
thority, and  it  appears  no  offense  has  been 
committed,  he  will  be  required  to  respond  in 
a  civil  action  for  such  damages  as  were  sus- 
tained in  consequence  of  the  arrest  and  im- 
prisonment. Indeed,  where  the  officer  acts, 
as  in  this  case,  at  the  direction  of  another, 


without  either  a  warrant  or  reasonable 
.ground]^  of  suspicion  for  an  offense  not  com- 
mitted in  bis  presence,  the  only  matter  of 
justification  which  may  be  shown  in  defense 
of  an  action  for  the  arrest  and  false  impris- 
onment is  that  the  person  arrested  was  actu- 
ally guilty  of  an  offense." 

In  Rhodes  v.  McWilson,  192  Ala.  675,  69  So. 
69,  wherein  it  appeared  that  a  person,  who 
by  mistake  had  built  a  house  on  the  property 
of  another,  requested  a  policeman  to  arrest 
the  owner  of  the  property  if  he  came  in  the 
liouse  again,  it  was  held  that  he  was  liable 
where  the  officer  in  obedience  to  such  order 
arrested  the  owner  without  a  warrant.  The 
court  said:  "According  to  his  own  statement, 
he  told  the  officer,  who  was  asking  for  instruc- 
tions, that  if  plaintiff  was  going  to  persist 
in  going  on  this  property,  he  wante<l  him  ar- 
rested; and,  as  plaintiff  had  ju^t  doc]an*d 
that  intention,  and  the  condition  specified  l)y 
defendant  had  actually  arisen,  plaintiff\s  ar 
rest,  which  in^mediately  followed,  and  which 
the  officer  testified  was  in  response  to  defend- 
ant's request,  was  in  law  its  proximate  and 
necessary  result." 

In  Hopkins  v.  Crowe,  7  C.  &  P.  373,  32  K. 
C.  L.  546,  it  appeared  that  a  livery  stabU> 
keeper,  falling  into  a  passion  with  one  of 
his  hack-drivers  for  bringing  no  motiey  home, 
gave  him  in  charge  to  a  policeman  on  the 
charge  of  ill-using  the  horse,  llie  ciiarge 
proving  to  be  unfounded,  the  driver  was  dis- 
missed before  the  magistrate  the  next  morn- 
ing. In  an  action  against  his  employer,  the 
rule  was  stated  by  Lord  Denman  as  follows: 
"If  the  defendant  directed  the  police  officer 
to  take  the  plaintiff  into  custody,  he  is  liable 
in  the  present  action  for  false  imprisonment; 
but,  if  he  merely  made  his  statement  to  the 
constable,  leaving  it  with  the  constable  to 
act  or  not  as  he  thought  proper,  that  is,  if  the 
defendant  in  effect  said,  'You  may  take  him 
if  you  think  proper,'  then  the  defendant  will 
not  be  liable,  at  least  not  in  this  form  of  ac- 
tion. Police  officers  are  quite  wrong  to  take  a 
person  into  custody  merely  because  another 
says,  *he  has  cruelly  used  my  horse.'  They 
should  either  inquire  into  all  the  particulars, 
or  else  they  should  see  the  animal,  so  as  to 
form  a  judgment  as  to  what  has  occurred.  If 
the  defendant  gave  the  plaintiff  in  charge 
to  the  police  officer,  your  verdict  ought  to  be 
for  the  plaintiff.'' 

Where  it  appeared  that  a  restaurant  keeper 
called  a  policeman  and  directed  the  arrest 
without  a  warrant  of  a  customer  who  had  re- 
fused to  pay  for  a  well-done  steak  when  he 
had  ordered  a  rare  steak,  it  was  held  that 
the  restaurant  keeper  was  liable  in  damages. 
McGarrihan  v.  Lavers,  16  R.  I.  302,  2  Atl. 
592. 

So  where  a  person  caused  the  arrest  of 
another  through  a  mistake  as  to  his  identity 
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believing  him  to  be  the  person  against  whom      Same. 
he  had  previously  lodged  a  criminal  charge,  it 
has  been  held  that  he  was  liable.     Grinnell 
T.  Weston,  95  App.  Div.  454,  88  N.  Y.  S.  781. 

In  order  to  render  responsible  a  person 
causing  the  arrest  of  another  without  a  war- 
rant it  is  not  necessary  that  hd  direct  the 
arrest  In  express  terms.  Jaske  v.  Irvine 
(Tex.)  43  S.  W.  278,  wherein  it  was  said: 
*The  jury  found  that  he  authorized  and  di- 
rected the  arrest  and  imprisonment,  and,  as 
indicated  by  our  finding  of  facts,  this  court 
will  not  say  there  was  no  testimony  to  sus- 
tain the  verdict.  There  are  circumstances 
that  tend  to  prove  that  the  arrest  M'as  made 
at  the  instance  of  appellant.  It  was  not 
necessary  that  appellant,  in  terms,  should 
direct  the  officer  to  make  the  arrest;  but  if 
he,  hy  his  acts  and  language,  encouraged  and 
promoted  the  arrest,  he  was  roi^ponsible." 

In  Grimes  v.  Greenblatt,  47  Colo.  495,  19 
Ann.  Gas.  608,  107  Pac.  Ull,  it  was  held  that 
even  if  the  evidence  were  insufficient  to  show 
that  the  defendant  caused  the  unlawful  ar- 
rest, his  act  of  swearing  out  a  warrant  on 
the  following  day  was  a  ratification  of  the 
arrest  and  was  sufficient  to  establish  his  lia- 
bility. The  rule  was  stated,  by  the  court  as 
follows:  "While  it  is  true  the  jury  would 
not  be  permitted  to  infer  ratification  from 
mere  silence,  it  is  well  established  that  the 
act  of  one  committing  a  tort,  such  as  arrest- 
ing or  causing  tiie  arrest  of  a  person  without 
probable  cause,  may  be  ratified  by  another; 
and  the  act  is  ratified  and  adopted  when  such 
other,  with  full  knowledge  of  the  circum- 
stances of  the  arrest,  makes  a  criminal  com- 
plaint against,  or  assists  in  prosecuting,  the 
person  so  arrested." 
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It  cannot  be  shown  that  the  testator  di- 
rected the  scrivener  to  write  the  will  in  a 
form  or  with  a  meaning  different  from  what 
the  will  appears,  unless  there  is  a  latent  am- 
biguity or  equivocation  as  to  the  person  or 
subject  meant  to  be  described,  or  unless  the 
evidence  is  offered  to  rebut  a  resulting  trust. 

[See  note  at  end  of  this  case.] 

Same. 

Where  testator  through  mistake  described 
one  mortgage,  intending  to  describe  a  totally 
dissimilar  mortgage,  there  was  no  equivoca- 
tion, and  evidence  of  his  instructions  to  the 
scrivener  is  inadmissible. 

[See  note  at  end  of  this  case.] 

Relation  between  Testator   and  Bene- 
ficiary. 

The  scrivener  may  be  asked  what  were  the 
relations  between  the  testator  and  beneficiary 
at  the  time  of  executing  tlie  will  if  tending 
to  prove  a  condition,  a  fact  always  admissi- 
ble when  relevant ^and  material  and  when  the 
intent  of  the  testator  is  doubtful. 

Proof  of  Error  in  Recital  in  Will. 

Evidence  that  testator  had  already  deeded 
land  to  one  beneficiary  as  recited  in  the  will, 
but  that  he  had  never  deeded  a  mortgage,  as 
recited,  to  the  beneficiary,  is  admissible  to 
determine  the  quantity  of  interest  intended 
to  be  conveyed. 

Effect  of  Error  in  Beeital. 

The  mere  fact  that  testator  described  a 
mortgage  as  of  the  face  value  of  $2,500  when 
he  never  owned  one  of  that  value,  but  did 
own  one  of  $2,200,  is  unimportant  if  the 
mortgage  is  otherwise  identified. 

Same. 

Where  a  will  provided  "I  give  to  R.  ^M.  $5, 
having  heretofore  deeded  to  her  my  houso^ 
and  a  mortgage  of  $2,500,"  when  the  testator 
in  fact  had  not  given  the  mortgage  to  the 
beneficiary  and  even  when  he  owned  a  similar 
mortgage,  the  will  nevertheless  provides  for 
a  nominal  bequest  and  does  not  devise  the 
mortgage  owned. 


MeBERMOTT 

V. 

8CinLI.T  ET  AL. 

Connecticut  Supreme  Court  of  Errors — July 

27,  1916. 

91  C<mn.  45;  98  AU.  aSO, 


Wills  —  Constmetion  —  Admiasibility 
of  Parol  Evidence  —  Direotiona  to 
Scrivener. 

Testator's  declarations  of  intention  or  of 
the  meaning  of  words  used  by  scrivener  are 
not  admissible  except  in  cases  of  equivocation 
or  latent  ambiguity,  and  then  only  as  ex- 
planatory of  or  connected  with  the  language 
used. 

[See  note  at  end  of  this  case.] 


Appeal  from  Superior  Court,  New  Haven 
county:    Reed,  Judge. 

Action  by  Rosella  Walsh  McDermott, 
plaintiff,  against  Catherine  R.  Scully  et  al., 
executors  of  Maurice  Welch,  defendants. 
Judgment  for  plaintiff  in  Court  of  Probate. 
Judgment  affirmed  by  Superior  Court.  De- 
fendants appeal.  Tbe  facts  are  stated  in  the 
opinion.     Rbvebsed. 

Jacob  P.  Ooodlutrt  and  Matthew  A,  Rey- 
nolds for  appellants. 

Harrison  Hewitt ,  Charles  E,  Clark  and 
Charles  E.  Julin  for  appellee. 

[46]  WnEELsat,  J. — ^Maurice  Welch,  or 
Walsh,  deceasedi  leaving  a  will,  the  eighth 
clause  of  which  reads  as  follows:  "I  give  to 
Rosella  McDermott  five  (5)  dollars,  having 
heretofore  deeded  to  her  my  house  at  No.  554 
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Dixwell  Avenue  in  New  Haven,  and  amort- 
gage  in  Bethany  of  twenty-five  hundred 
(2500)  dollars." 

The  executors  named  in  the  will  filed  their 
account  showing,  as  a  portion  of  the  residu- 
ary estate  remaining  [47]  for  distribution,  a 
note  of  Wallace  S.  Saxton  for  $2,200,  dated 
October  1st,  1909,  secured  by  a  mortgage  on 
land  in  Bethany.  The  Court  of  Probate,  after 
due  hearing,  directed  the  executors  to  turn 
over  to  Rosella  Walsh  McDermott  (called 
Rosella  McDermott  in  the  will)  the  Saxton 
mortgage,  and  accepted  the  account  as  thus 
corrected.  The  executors  appealed  from  this 
decree,  and  the' court  found,  in  addition  to  the 
facts  above,  that  Rosella  Walsh  McDermott 
was  not  an  heir  at  law  of  Maurice  Welch; 
that  the  latter  on  April  26th,  1906,  conveyed 
by  quitclaim  deed  to  Rosella  Walsh  McDer- 
mott the  premises  known  as  No.  564  Dixwell 
Avenue,  New  Haven,  but  that  he  never  deeded 
to  Rosella  Walsh  McDermott  any  mortgage 
in  Bethany;  that  she  once  held  a  mortgage 
on  property  in  Bethany  for  $2,900,  in  which 
Wallace  S.  Saxton  was  the  mortgagor,  and 
that  this  mortgage  was  paid  in  full  to  Rosella 
Walsh  McDermott  about  1909.  It  did  not 
appear  who  paid  this. 

The  Superior  Court  affirmed  the  decree  of 
the  Court  of  Probate,  holding  tliat  under  the 
eighth  clause  Rosella  Walsh  McDermott  took 
$5  and  the  Saxton  mortgage  in  Bethany  for 
$2,200.  The  executors  appeal  for  errors  in 
rulings  on  evidence  and  in  the  construction 
of  the  eighth  clause. 

The  appellants  called  the  scrivener  of  the 
will  and  asked  him  several  questions,  viz.,  as 
to  what  Mr.  Welch  stated  to  him  with  refer- 
ence to  Rosella  Walsh  McDermott;  as  to  a 
mortgage  in  Bethany  so  far  as  it  related  to 
Mrs.  McDermott:  as  to  whether  he  said  Mrs. 
McDermott  should  have  anv  other  sum  than 
the  $5  mentioned  in  the  will;  and  as  to  his 
feelings  toward  Mrs.  McDermott,  and  as  to 
why  he  made  the  provision  of  the  will  as  set 
out  in^paragrapli  eight  thereof.  These  ques- 
tions were  claimed  to  enable  the  court  to  look 
in  upon  the  testator's  mind  and  to  adjudge 
in  what  sense  [48]  the  language  of  the  will 
was  actuallv  used;  to  show  that  the  testa- 
tor  did  not  intend  to  give  Mr?.  McDermott 
the  $2,500  or  any  mortgage,  but  that  the 
mortgage  referred  to  in  this  clause  of  the 
will  related  to  a  matter  long  before  dipposed 
of,  to  a  mortgage  paid  for  her  of  substantial- 
ly $2,500  in  Bethany,  and  to  which  the  $2,500 
mortgage  of  this  clause  referred.  To  all  of 
this  evidence  the  appellee  objected,  as  (a)  an 
attempt  to  offer  direct  evidence  of  the  inten- 
tion of  the  testator  bv  testator's  oM'n  declara- 
tions  in  the  absence  of  equivocation,  and  (b) 
on  the  ground  that  as  the  meaning  of  the 
will  was  plain,  no  extrinsic  evidence  was  ad- 
missible for  the  purpose  of  aiding  its  con- 
struction. 


The  testator's  declarations  of  his  testa- 
mentary intention,  or  as  to  the  meaning  of 
the  words  which  the  scrivener  used,  are  not 
admissible  except  in  cases  of  equivocation  or, 
as  otherwise  called,  latent  ambiguity,  and 
then  only  as  explanatory  of  or  connected 
with  the  language  used.  "Where,  in  a  will, 
the  description  of  the  person  or  thing  intend> 
ed  is  applicable  with  equal  certainty  to  each 
of  several  subjects,  .  .  .  extrinsic  evidence, 
including  proof  of  the  testator's  declarations 
as  to  his  intentions  made  at  the  time  of 
drawing  the  will,  is  admissible  for  the  pur- 
pose of  establishing  which  of  such  personn 
or  things  was  intended  by  him."  Dunham  v. 
Averill,  45  Conn.  61,  68,  29  Am.  Rep.  642: 
Fairfield  v.  Lawson,  50  Conn.  501,  510,  47 
Am.  Rep.  669.  Oral  evidence  so  admitted 
does  not  add  to  the  terms  of  the  will  but 
explains  them,  showing  to  which  of  diflTerent 
persons  or  things  the  testator  referred.  And 
if  there  be  no  latent  ambiguity  or  equivoca- 
tion taken  in  connection  with  all  the  sur- 
rounding facts,  so  as  to  make  doubtful  the 
identity  of  the  legatee  or  the  subject-matter 
of  the  legacy  or  bequest,  extrinsic  evidence 
of  the  intention  of  the  testator  is  not  ad- 
missible. 

This  rule  of  exclusion  follows  from  the 
general  rule  [49]  that  the  testator's  intent 
is  to  be  ascertained  from  the  will  itself  con- 
strued in  the  light  of  its  context.  It  also 
follows  from  the  statute  requirement  that 
all  wills  must  be  in  writing  and  executed  ac- 
cording to  a  certain  statutory  form.  Nor 
does  our  "statute  permitting  proof  of  the 
declarations  of  deceased  persons  ...  in- 
clude declarations  by  testators  as  to  the 
meaning  attached  by  them  to  the  provisions 
in  their  wills."  Chapman  v.  Allen,  56  Conn. 
162,  167,  14  Atl.  780.  It  cannot  be  shown 
that  the  testator  directed  the  scrivener  to 
write  the  will  in  a  form  or  with  a  meaning 
different  from  that  which  appears  in  the 
will,  unless  there  is  a  latent  ambiguity  or 
equivocation  as  to  the  person  or  subject 
meant  to  be  described,  or  unless  the  evidence 
is  offered  to  rebut  a  rfsulting  tnist.  Avery 
V.  Chappel,  6  Conn.  270,  275,  16  Am.  Dec. 
53.  The  rule  and  the  exception,  and  the 
reasons  underlying  them,  have  been  long 
since  stated  by  our  court.  Tlieir  application 
still   afltords  matter  for  controversy. 

The  immediate  question  is,  did  the  testator, 
Welch,  give  by  his  will  to  Mrs.  McDermott 
the  Bethany  mortgage  which  is  a  part  of  his 
estate?  The  evidence  of  the  instructions 
given  the  scrivener  was  not  admissible  imlcss 
there  was  an  equivocation.  If  there  was  an- 
other Bethany  mortgage  owned  by  the  tes- 
tator, or  if  there  had  been  one  owned  by  the 
testator,  and  the  description  in  the  will 
might  exactly  fit  the  mortgage  outside  thi^ 
will,  a  case  of  equivocation  or  latent  ambi- 
guity would  arise  and  the  declarations  of  the 
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testator  Hiade  tp  the  •eriy^ier,  il  relevant  and 
material,  would  be  admissible.  But- in  thia 
case  the  testator  never  owned  another  mort- 
gage in  Bethany. 

The  executors  now  claim  that  the  testator 
referred,  in  the  eighth  clause^  to  a  mortgage 
made  by  Saxton  .to  Mt&  McDermott  and 
which  the  testator  paid.  The  record  does 
Bot  show  that  any  such  claim  was  made  [50] 
vpon  the  trial.  Even  so,  it  would  not  have 
presented  a  case  of  equivocation,  but  an  in- 
stance where  the  testator,  through  the  mis- 
take of  the  scrivener  ot  himself,  described 
one  thing  in  his  will  when  he  meant  to  de- 
scribe not  a  similar  thing  but  a  totally  dis- 
similar thing.  Such  an  attAnpt  does  not  fall 
within  the  exception  to  the  rule,  and  the 
offer  waa  clearly  inadmissible. 

Had  the  question  been  asked  directly,  as 
to  what  were  the  relations  between  the  tes- 
tator and  Mrs.  McDermott  at  the  time  of  exe- 
cution of  the  will,  it  would  have  been  ad- 
missible. Sueh  an  offer  would  have  tended  U> 
prove  a  condition,  a  fact  always  admissible 
when  relevant  and  material  and  the  intent 
of  the  testator  is  in  doubt.  The  question 
asiked  was  for  Mr.  Welch's  statement  "as  to 
his  feelings  toward  Mrs.  McDermott,  and  as 
to  why  he  made  the  provision  of  the  will  as 
set  out  in  paragraph  eight  thereof?"  The 
latter  part  of  the  question  came  within  the 
rule  we  have  before  discussed,  and  was  clear- 
ly inadmissible.  The  only  oceasipn  when  the 
relations  between  ^Ix.  Welch  and  Mrs.  Mc- 
Dermott were  made  the  subject  of  direct 
question  was  on  the  cross-examination  of  Mrs. 
McDermott,  and  the  trial  judge  was  right 
in  excludn^  the  qnestioB  because  not  then 
proper  cros»«xaiirinatlon. 

The  evidence  that  the  testator  had  deeded 
land  on  Dixwell  Aventie,  as  recited  in  the 
will,  and  that  Mr.  Welch  had  never  deeded  a 
mortgage  in  Bethany  to  Mrs.  McDermott, 
were  part  of  the  circumstances  surrounding 
the  will,  and  admissible  to  help  determine  the 
quantity  of  interest  the  testator  had  given 
by  his  will.  The  court  should  place  itself 
in  the  situation  of  the  testator,  surrounding 
itself  by  the  facts  which  were  before  him> 
and  tlien  ascertain  the  meaning  of  the  lan- 
guage it  is  called  upon  to  construe.  Thonrp- 
ran  V.  Betts,  74  Conn.  576,  570,  51  Atl.  564,* 
92  Am.   St.  Rep.  235. 

The  clause  of  the  will  under  consideration 
divides  itself  [51]  into  three  parts:  (1)  I 
give  to  Kosella  McDermott  five  (5)  dollars; 
^2)  having  heretofore  deeded  to  her  my 
house  at  No.  554  Dixwell  Avenue  in  New 
Haven,  and  (3)  a  mortgage  in  Bethany  of 
twenty-five  hundred  dollars. 

Under  the  ordinary  rules  of  punctuation, 
the  comma  after  New  Haven,  if  regarded, 
makes  the  word  "mortgage"  as  well  as  the 
word  "dollars"  the  object  of  the  verb  givei 


and  so  read  the  paragraph  would  give  Mrs. 
McDermott  the  mortgage  legacy  as  well  as 
the  money  legacy  of  $5.  And  the  only  mort- 
gage possessed  by  the  testator  was  the  Sax- 
ton  mortgage  of  $2,200  as  inventoried.  If 
this  construction  prevails,  effect  would  be 
given  to  each  of  the  three  parts  of  this  para- 
graph. And  this  result  accords  with  Jar- 
man's  XVI  Rule.  2  Jarman  on  Wills  (6th 
Amer.  Ed.)    772. 

If,  on  the  other  hand,  the  comma  is  not 
recognized,  the  word  "mortgage''  becomes  the 
object  of  deeded.  And  as  the  testator  never 
deeded  Mrs.  McDermott  a  mortgage,  the  third 
clause  of  paragraph  eight  would  refer  as  a 
fact  to  a  matter  which  never  had  an  exist- 
ence. 

The  description  of  the  mortgage,  if  it  refers 
to  the  mortgage  owned  by  the  testator,  is  in- 
correct in  stating  the  amount  as  $2,500  in- 
stead of  $2,200;  but  under  the  rules  of  testa- 
mentary construction  this  is  unimportant  if 
the  rest  of  the  description  applies  to  the 
mortgage  in  Bethany  owned  by  the  testator. 

The  purpose  of  rules  for  testamentary  con- 
struction is  to  ascertain  the  intention  of  the 
testator.  It  requires  a  very  careful  reading 
of  the  eighth  clause  to  reach  the  construc- 
tion claimed  by  the  appellee.  The  average 
reader  would  not  note  the  comma,  upon  which 
alone  that  construction  rests,  nor  would  he 
read  the  paragraph  as  the  appellee  contends  it 
should  be  read.  Punctuation  has  its  uses  in 
construction,  but  it  is  seldom  of  controlling 
significance,  and  it  can  never  prevail  against 
[52]  the  sense  or  the  intention  of  a  tes- 
tator. Zimmerman  v.  Mechanics'  Sav.  Bank, 
75  Conn.  645,  .54  Atl.  1120;  In  re  X"rner,  208 
X.  Y.  261,  Ann.  .Cas.  ini4D  245,  101  N.  B. 
905;  Kuehle  v.  Zimmer,  249  111.  544,  94  N.  E. 
937;  1  Jarman  on  Wills  (6th  Amer.  Ed.)  33. 
Punctuation  marks,  especially  the  comma, 
Schouler  observes,  are  used  in  even  formal 
documents  with  out  much  precision.  1  Schou- 
ler on  Wills  (5th  Ed.)  §  571.  Punctuation 
is  never  permitted  to  cloud  an  otherwise 
clear  statement.  This  will  was  typewritten, 
and  we  do  not  know  that  the  testator  read 
it  over,  and  when  read  to  him  we  have  no 
means  of  knowing  whether  the  scrivener  so 
read  it  as  to  make  the  comma  effective,  or 
whether  the  testator  understood  the  meaning 
of  the  paragraph  if  the  necessary  emphasis 
was  laid  on  the  comma.  The  case  is  certain- 
ly one  where  gravest  doubt  must  be  enter- 
tained of  adopting  a  construction  which  re- 
lies, and  must  rely  almost  entirely,  upon  the 
use  and  emphasis  of  the  comma  in  a  sen- 
tence. 

The  gift  of  $5  in  an  estate  of  the  propor- 
tions of  this,  signifies  that  it  is  a  nominal 
gift.  Such  a  gift  in  a  will  carries  a  plain 
indication  of  a  desire  to  make  a  nominal 
remembrance,   or   what   it   more   likely,   an 
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intention  to  make  clear  that  the  testator  had 
the  legatee  in  mind  and  intended  to  give  a 
nominal  sum;  in  the  case  of  an  heir  it  is  a 
method  of  practically  disinheriting  and  at  the 
same  time  indicating  that  the  testator  had 
the  legatee  in  mind.  The  gift  of  the  mort- 
gage of  $2,500  is  a  substantial  one. 

The  second  clause,  "having  heretofore  deed- 
ed to  her  my  liousc  at  No.  554  Dixwell  Ave- 
nue in  New  Haven,"  is  obviously  the  reason 
why  he  had  made  the  legacy  of  $5.  It  would 
be  an  entirely  adequate  explanation  and  jus- 
tification for  a  nominal  gift.  But  if,  in  addi- 
tion, the  testator  is  giving  a  $2,600  mort- 
gage, that  requires  no  explanation  or  justi- 
fication, and  the  clause  of  explanation  [58] 
has  no  place  in  the  paragraph.  That  clause 
states  a  reason  for  giving  her  a  nominal  sum, 
not  a  reason  for  giving  her  a  substantial 
sum, — almost  one  fifth  of  the  testator's  es- 
tate. Under  the  appellants'  construction  tlie 
second  clause  has  a  reasonable  basis  for  ex- 
istence. Under  the  appellee's  construction 
it  is  wholly  unexplainable.  Furthermore,  it 
is  quite  unusual  that  the  testator,  or  the 
scrivener  for  the  testator,  should  have  added 
to  the  gift  of  $2,500  a  cash  legacy  of  the 
nominal  value  of  $5. 

Upon  the  theory  of  construction  adopted 
by  the  trial  court,  the  second  clause  of  this 
paragraph  should  come  either  at  the  end 
or  the  beginning  of  the  paragraph.  It  has 
no  place  in  the  middle,  for  there  it  can  refer 
to  only  the  cash  legacy  of  the  first  clause. 

The  w^ill  itself,  upon  the  appellants'  theory, 
is  consistent:  it  provides,  aside  from  certain 
charitable  bequests,  for  the  next  of  kin  alone, 
with  the  exception  of  the  $5  legacy  to  Mrs. 
McDermott,  who  was  not  of  the  next  of 
kin. 

We  have  endeavored  to  give  every  consider- 
ation to  the  presence  of  the  comma,  and  to 
the  fact  that  under  Uu»  appellants'  construc- 
tion, so  far  as  we  know,  the  third  clause  of 
this  paragraph  refers  to  no  known  mortgage, 
while  under  the  appellee's  construction  it 
may  be  held  to  refer  to  the  Bethany  mort- 
gage described  in  the  inventory;  and  yet  we 
think  it  the  more  likely  construction  that 
the  testator  did  not  intend  to  give  Mrs.  Mc- 
Dermott a  greater  bequest  than  the  $5. 

There  is  error,  the  judgment  is  reversed 
and  the  cause  remanded  with  direction  to  the 
Superior  Court  to  enter  its  judgment  in  ac- 
cordance with  this  opinion. 

In  this  opinion  the  other  judges  concurred. 


NOTE. 


or  equivocation  as  to  the  person  or  property 
meant  to  be  described  or  unless  the  evidence 
is  offered  to  rebut  a  resulting  trust.  The 
admissibility  of  parol  evidence  to  aid  in  the 
construction  of  a  will  is  discussed  in  the 
note  to  Hitchcock  v.  Board  of  Home  Mis- 
sions, Aim.  Gas.  1915B  1.  ' 


HOOD 

V. 

MOFFETT. 

Mississippi  Supreme  Court — ^October  11,  1015. 
109  Miss,  767;  69  So.  004. 


Physiciams  and  Snrseona  —  Failure  to 
Attend  Patient  —  Defenae*. 

It  is  no  excuse  for  a  physician,  who  agreed 
to  treat  one  person,  that  at  the  time  treat- 
ment became  necessary  he  could  not  leave 
another  patient. 

Damaees  —  Mental  Ansnish. 

Where  a  physician  breached  a  contract  to 
treat  a  patient  and  physical  pain  resulted, 
damages  may  be  recover^  for  mental  anguish 
accompanying  it. 

Exemplary  Damages. 

Exemplary  damages  cannot  be  recovered  in 
an  action  for  the  breach  of  a  contract  by  a 
physician  to  attend  a  patient. 

[See  note  at  end  of  this  case.] 

Appeal  and  Errer  —  Harmless  Srror  — 
Instmction  Too  Favorable  to  Appel- 
lant. 

Where  a  physician  broke  his  contract  to 
attend  plaintiff,  a  charge  that  it  was  his  duty 
to  either  have  sent  another  doctor,  or  notified 
plaintiff  that  he  could  not  attend  her,  being 
more  favorable  to  the  physician  than  is  the 
law,  is  harmless. 

Submission  of  Exemplary  Damages  as 
Harmless  Error. 

Where  the  jury  awarded  only  $150  for  a 
physician's  breach  of  his  contract  to  attend 
a  woman  during  her  confinement,  the  submis- 
sion of  the  question  of  punitive  damages  is 
'harmless. 

Appeal  from  Circuit  Court,  Harrison 
county:  Babsett,  Judge. 

Action  by  Mrs.  Lena  Moffett,  plaintiff, 
against  Dr.  B.  S.  Hood,  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 


The  reported  case  holds  that  the  directions 
given  by  a  testator  to  the  scrivener  of  his 
will  are  not  admissible  to  show  the  testamen- 
tary intent  unless  there  is  a  latent  ambiguity 


[758]  This  is  a  suit  in  which  a  judgment 
for  damages  was  rendered  in  favor  of  appellee 
for  an  alleged  breach  of  a  contract  on  the 
part  of  appellant. 
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109  MU9,  757. 
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Several  weekg  prior  to  the  14tli  day  of 
September,  1912,  appellant  entered  into  a 
contract  with  appellee's  husband,  for  her 
benefit,  to  attend  and  render  to  her  medical 
assistance  at  her  approaching  accouchement, 
for  which  he  was  to  receive  the  sum  of 
twenty  dollars.  This  money  according  to 
appellant,  was  to  be  sent  him  by  the  mes- 
senger who  should  summon  him  to  appellee's 
bedside,  but  according  to  Moffett  nothing  was 
said  about  the  payment  being  made  in  ad- 
vance. About  ten  o'clock  on  the  night  of 
Friday,  the  14th  day  of  September,  appellee 
was  attacked  by  what  she  supposed  to  be 
labor  pains.  Whereupon  a  messenger  was 
sent  to  appellant,  who  lived  in  a  village  about 
i'a  miles  distant,  to  come  at  once,  the  sum 
of  twelve  dollars  and  fifty  cents  being  sent 
bv  this  messenger  to  be  delivered  to  the  doc- 
tor along  with  the  message;  that  being  all 
the  money  Moffett  then  had.  This  message 
was  delivered  to  appellant  at  the  home  of 
another  female  patient,  who  was  then  also 
about  to  be  delivered  of  a  child.  At  what 
hour  this  message  was  actually  delivered  to 
appellant,  if  the  same  is  of  importance,  does 
not  appear,  but  the  messenger  left  Moifet's 
residence  about  ten  o'clock  p.  m.  and  returned 
before  two  o'clock  a.  m.  Appellant  could 
not  leave  the  patient  he  was  then  attending, 
so  that  this  messenger  sought  to  obtain  the 
services  of  two  other  physicians  in  the  vil- 
lage, but,  having  failed  to  do  so,  returned 
to  appellant  and  again  requested  that  he  at- 
tend appellee.  Appellant  agreed  to  attend 
Mrs.  Moffett,  and  told  him  to  tell  her  hus- 
band that  he  thought  he  could  leave  his  then 
patient  in  about  an  hour  and  a  half,  and  that 
if  he  [789]  could  not  leave  within  that  time 
"^e  would  get  up  there  between  then  and 
daylight,''  and  also  to  tell  Moffett  that  in 
event,  he,  appellant,  should  not  be  needed 
for  Moffett,  "to  let  him  know  at  his  expense 
and  save  him  the  trip  up  there."  According 
to  the  testimony  of  appellant,  the-  message 
be  sent  Moffett  was  as  follows: 
.  "I  told  him  to  tell  Mr.  Moffett  I  would  be 
ap  there  to-night,  provided  I  got  through 
with  Mrs.  Lott.  If  I  didn't  come  that  night 
to  wire  me  the  next  morning  at  my  expense, 
if  his  wife  was  still  eick  I  would  come  in 
the  morning,  to  save  me  the  drive  up  there." 

The  patient  appellant  was  then  attending 
was  not  delivered  of  the  child,  and  continued 
to  require  his  immediate  attention  until 
about  six  o'clock  p.  m.  of  the  next  day.  When 
Moffett's  message  was  delivered  to  appellant 
the  messenger  also  gave  him  the  money  sent 
hy  Moffett,  which  he,  appellant,  accepted  and 
retained.  Mrs.  Moffett's  child  was  not  bom 
nntil  the  night  of  the  following  Thursday,  she 
having  then  obtained  the  services  of  another 
phypician.  There  was  some  testimony  of 
physicians  that  Mrs.  Moffett  must  have  been 


mistaken  in  thinking  that  she  was  suffering 
from  labor  pains  when  her  husband  sent  for 
appellant;  that  her  pains  must  have  been 
"false"  instead  of  real  labor  pains,  but  that 
if  false  the  pain  could  have  been  relieved  by 
a  physician.  On  the  contrary,  Mrs.  Moffett 
stated  that  she  had  given  birth  to  a  number 
of  children,  that  she  knew  labor  pains  from 
past  experience,  and  that  had  Dr.  Hood  at- 
tended her  on  the  night  or  morning  after  he 
was  sent  for  she  would  have  been  delivered  of 
the  child  within  two  or  three  hours.  She 
suffered  pains  stated  by  her  to  be  labor  pains 
at  intervals  from  Friday  night  until  Thurs- 
day night.  Appellee's  husband  stated  that 
he  went  to  appellant's  office  Monday  after- 
noon to  see  him  about  the  matter,  but  that 
he  was  absent  at  a  lumber  camp  some  dis- 
tance away.  Appellant  stated  that  had  he 
been  again  requested  to  [760]  attend  Mrs. 
Moffett  he  would  have  done  so,  provided  the 
remainder  of  the  fee  was  paid;  that  he  kept 
the  twelve  dollars  and  fifty  cents,  intending 
to  apply  it  in  event  he  should  not  be  called 
upon  to  attend  Mrs.  Moffett  to  an  indebted- 
ness then  due  him  by  Moffett  for  services  ren- 
dered to  his  family  in  the  past. 

Mize  d  Mize  for  appellant. 
V,  B,   Parker  and  Bowers  d  Bowers  for 
appellee. 

[765]  Smith,  C.  J.  {after  stating  the  facts). 
—The  errors  claimed  by  counsel  for  appellant 
to  have  been  committed  in  the  court  below 
are,  in  substance,  as  follows: 

[766]  (1)  Refusing  to  grant  appellant  a 
peremptory  instruction. 

(2)  Permitting  the  jury  to  award  appel- 
lee damages  for  mental  anguish. 

(3)  Instructing  the  jury  that  when  appel- 
lant found  that  he  would  be  unable  to  com- 
ply with  his  promise  to  attend  Mrs.  Moffett, 
in  event  the  jury  believed  from  the  evidence 
he  in  fact  so  promised — 

''then  under  the  law,  he  was  bound  to  do 
one  of  two  things:  Either,  first,  send  an- 
other doctor  to  plaintiff,  or,  second,  notify 
plaintiff  so  that  the  notification  would  reacli 
her  not.  later  than  the  expiration  of  the  time 
at  which  he  was  to  be  there  under  his  promise 
aforesaid." 

(4)  Permitting  the  jury  to  award  appellee 
punitive  damages. 

The  ground  upon  which  it  is  claimed  a 
peremptory  instruction  should  have  l)een 
granted  to  appellant  is  that  it  is  not  in- 
cumbent upon  "a  doctor  to  leave  a  patient 
who  is  in  a  precarious  condition  to  attend 
one  that  he  had  previously  contracted  to 
attend."  This  proposition,  differently  ex- 
pressed, amounts  simply  to  this:  If  a  per- 
son assumes  obligations  to  different  parties, 
the  performance  of  which  may  become  incom- 
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patible  with  each  other»  both  parties  being 
entitled  in  equal  right,  is  it  an  excuse  for  a 
default  to  one  party  that  both  obligations 
could  not  be  performcdj  and  that  the  person 
bound  chose  to  perform  his  obligation  to  the 
other?  In  Heirn  v.  McCaughan,  32  Miss.  17, 
60  Am.  Dec.  588,  this  question  was  answered 
in  the  negative.  Appellant's  contract  in  this 
respect  was  without  qualification,  and  the 
rule  is  that  "as  a  man  consents  to  bind 
himself  so  shall  he  be  bound."  3  Elliott  on 
Contracts,  section  1891. 

There  is  no  merit  in  the  second  assign- 
ment of  error  as  hereinbefore  set  out,  for 
when  physical  pain  is  an  element  of  damage, 
mental  anguish  accompanying  it  is  also  an 
element  thereof,  and  according  to  the  evidence 
of  Mrs.  Mofifett,  she  suffered  intense  and  pro- 
longed [767]  physical  pain  because  of  ap- 
pellant's failure  to  attend  her  when  requested 
so  to  do. 

Conceding  for  the  sake  of  the  argument 
that  the  court  below  erred  in  instructing  the 
^ury  that  when  appellant  found  that  he  could 
not  attend  appellee,  it  was  his  duty  to  have 
done  one  of  two  things,  either  send  another 
doctor  or  notify  appellee  that  he  could  not 
attend  her,  the  error  is  not  such  as  can  be 
complained  of  by  appellant,  for  it  was  com- 
mitted in  his  favor,  since  neither  the  sending 
of  another  doctor,  unless  consented  to  by 
appellee  or  her  husband,  nor  notifying  ap- 
pellee that  he  could  not  attend  her,  would 
have  constituted  a  compliance  with  appel- 
lant's promise;  such  acts  on  the  part  of  ap- 
pellant could  be  availed  of,  if  at  all,  in  miti- 
gation of  damages  only. 

If  appellant  entered  into  a  contract  to  at- 
tend appellee's  accouchement  and  failed  so 
to  do  without  fault  on  the  part  of  appel- 
lee or  her  husband,  he  is  liable  for  the  injury, 
if  any,  thereby  inflicted  upon  her. 

The  jury  should  not  have  been  instructed, 
however,  to  award  punitive  damages.  Tliis 
is  a  suit  for  damages  alleged  to  have  l)een 
sustained  because  of  the  breach  of  a  contract, 
and  the  rule  is,  with  probably  two  exceptions, 
and  within  neither  of  which  does  the  case  at 
bar  come,  that  such  damages  are  not  recover- 
able in  such  an  action  unless  the  act  or  omis- 
sion constituting  the  breach  of  the  contract 
amounts  also  to  the  commission  of  a  tort.  8 
R.  C.  L.  604;  3  Elliott  on  Contracts,  section 
2124;  13  Cyc.  113;  12  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  20.  This  error,  however,  was 
harmless,  for  the  reason  that  since  the  amount 
of  damages  awarded  is  only  one  hundred  and 
fifty  dollars,  it  cannot  be  said  that  the  jury 
responded  to  the  instruction  and  included  in 
the  verdict  an  award  for  punitive  damages. 

Affirmed. 

Stevews,  J.  {dissenting). — I  am  persuaded 
this  cause  should  be  reversed  and  remanded 


for  a  new  trial  in  Accordance  witli  proper  in- 
structions. My  brethren  concede  [768]  error 
on  tlLe  part  of  the  trial  court  in  authorizing 
the  jury  to  allow  punitive  damages,  but  say 
this  is  harmless  error.  I  think  the  verdict 
was  influenced  by,  and  in  response  to,  this 
erroneous  instruction.  The  circumstances  df*- 
tailed  by  plaintiff  and  her  witnesses  were  cal- 
culated to  arouse  the  indignation  of  jurors. 
The  poverty  of  plaintiff,  the  ignoration  of  her 
rights  by  the  defendant,  according  to  the 
plaintiff's  evidence,  and  the  natural  sym- 
pathy of  all  for  a  woman  in  impending  travail 
are  bound  to  have  aroused  a  desire  to  puuis^h 
the  physician  in  this  case. 

Admitting  the  contract  and  the  breach 
thereof,  the  actual  damages  are  nominal. 
The  contract  as  stated  in  the  majority  opiti- 
ion  was  to  render  plaintiff  '^medical  assist- 
ance at  her  aj^proaching  accouchement."  W'heu 
Dr.  Hood  was  sent  for,  the  full  time  fur 
plaintiff's  delivery  had  not  come.  This  event 
was  a  week  later,  and  in  her  labor,  plaint i If 
had  the  attention  of  a  competent  physician. 
For  what  then  are  damages  allowed  in  thin 
case?  The  rule  is  elementary  that  to  recover 
more  than  nominal  damages  for  breach  of 
contract  there  must  be  shown  substantial 
loss  or  injury.  Mrs.  Moffett  herself  says 
she  felt  better  after  the  runner  for  the  doctor 
got  back^  and  during  tliat  day,  Saturday,  ob- 
jected to  her  husband  sending  for  another 
physician,  saying: 

"Mr.  Moffett  asked  me  if  I  wanted  another 
doctor,  I  told  him  I  would  let  him  know  when 
I  thought  I  needed  another  one." 

And  again: 

"I  would  get  one  [doctor]  as  quick  as  I 
needed  one.  I  knew  I  would  need  a  doctor; 
I  got  better  and  knew  that  I  would  get  worse 
again  before  I  needed  one  agaiA." 

I  think  the  main  complaint  in  t^is  case 
was  about  the  money  retained  by  Dr.  Hood. 
This  is,  on  analysis,  a  very  bad  case  that 
might  have  been!  Had  plaintiff  been  de- 
livered of  her  child  before  another  physician 
was  summoned,  then  a  different  case  would 
have  confronted  the  defendant  as  well  as  the 
court. 

HOTE. 

Exeaaplary  Damages  in  Actlom  on  Cob- 
tvaot  Other  thaa  Contraet  to  Marry. 


The  purpose  of  this  note  is  to  review  the 
recent  decisions  passing  on  the  right  to  ex- 
emplary damages  in  an  action  on  a  contract 
other  than  a  contract  to  marry.  The  earlier 
cases  have  been  collated  in  the  notes  to  Wel- 
born  V.  Dixon,  3  Ann.  Cas.  413;  Addis  v. 
Gramophone  Co.  16  Ann.  Cas.  98;  and  Spell- 
man  V.  Richmond,  etc.  R.  Co.  28  Am.  St.  Rep 
874. 
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The  recent  cased  affirm  the  general  rule 
that  exemplary  damagae  cannot  be  recovered 
JD  an  action  for  the  breach  of  a  contract  other 
than  a  contract  to  marry.  St.  Louis,  etc.  R. 
Co.  V.  Hunt,  6  Ala.  App.  434,  60  So.  530; 
Hadden  v.  Southern  Messenger  Service,  135 
Ga.  372,  69  S.  E.  480;  Trout  v.  Watkins 
Livery,  etc.  Co.  148  Mo.  App,  621,  130  S. 
W.  136;  Norris  v.  Letch  worth,  167  Mo.  App. 
553,  152  S,  W.  421;  Western  Union  Tel.  Co. 
T.  Reeves,  34  Okla.  468,  470,  126  Pac.  216; 
Horton  v.  Sherwin  (Okla.)  164  Pac.  469; 
Southwestern  Tel.  etc.  Co.  v,  Luckett,  (Tex.) 
127  S.  W.  856.  And  see  the  reported  case. 
See  also  Southwestern  Tel.  etc.  Co.  v.  Mem- 
phis Tel.  Co.  Ill  Ark.  474,  163  S.  W.  1153. 

In  Trout  v.  Watkins  Livery,  etc.  Co.  supra, 
the  court  said:  ** Exemplary  or  punitive 
daniages  are  not  allowed  in  suits  on  contracts 
except  for  breach  of  promise  of  marriage, 
viien  it  appears  the  breach  was  made  abrupt- 
ly and  with  circumstances  of  humiliation. 
Indeed,  the  law  is  not  concerned  with  tiie 
motive  of  a  party  for  breaching  a  contract 
u  it  intends  only  to  alleviate  the  circum- 
stances of  each  case  on  the  principles  of 
rorapensation  for  tlie  loss.  [2  Sedgwick  on 
Damages,  370;  2  Sedgwick  on  Damages,  sees. 
601,  602,  603;  8  Am.  &  Eng.  Enc.  of  Law 
.2d  ed.)  sees.  632  to  635,  639;  2  Sutherland 
(m  Damages  (3<!  ed.)  sec.  390.]  It  is  some- 
times asserted  that  there  are  other  exceptions 
befides  breach  d  promise  of  marriage  which 
permit  a  recovery  for  punitive  damages  with 
respect  to  breaches  of  contract  but,  as  said 
by  Mr.  Sutherland^  this  is  in  no  degree  ac- 
nirate.  Such  cases  are  in  fact  actions 
brought  upon  the  theory  that  legal  rights 
growing  out  of  a  contract  have  been  violated 
'*r  legal  duties  resting  thereon  neglected. 
Indped,  those  actions  are  usually  sucli  as  pro- 
<^  for  a  tort  dependent  upon  contract,  as 
for  a  breach  of  the  obligation  of  the  carrier 
imposed  by  law  which  may  exist  wholly  irre- 
■spective  of  a  contract,  and  in  no  sense  for  a 
breach  of  the  contract  itself  as  in  this  ease." 

In  Horton  v.  Sherwin  (Okla.)  164  Pac. 
469,  it  was  held  that  in  an  action  for  the 
breach  of  a  contract  in  writing  to  do  certain 
*OTk  there  could  be  no  recovery  of  exemplary 
d&mages. 

In  St.  Louis,  etc.  R.  Co.  v.  Hunt,  6  Ala. 
App.  434,  60  So.  530,  it  appeared  that  the 
plaintiff  who  was  employed  ah  a  brakeman  on 
the  defendant's  road  was  dismissed  by  the 
conductor  of  the  train  without  suHicient  legal 
nnse.  In  an  action  for  the  breadi  of  the  con- 
tract of  employment  the  plaintiff  sought  to 
recover  punitive  damages.  The  court  saidi 
'Except  in  rare  instances,  the  law  will  not 
permit  the  recovery  of  punitive  damages  for 
the  mere  breach  of  a  contract  or  for  the 
breach  of  a  duty  springing  out  of  a  contract. 
In  this  caae,  aB  we  have  already  stated,  there 


was  no  public  duty  resting  upon  appellant 
by  virtue  of  its  contract  with  appellee,  there 
was  no  wilful  trespass  against  or  injury  to 
the  person  of  appellee,  and  the  trial  court 
committed  error  in  submitting  to  the  jury 
the  subjects  of  mental  pain  and  anguish  and 
of  exemplary  damages." 

In  Southwestern  Tel.  etc.  Co.  v.  Luckett 
(Tex.)  127  S.  W.  866,  the  plaintiff  sought 
to  recover  exemplary  damages  resulting  from 
the  defendant's  refusal  to  give  the  plaintilT 
telephone  service  according  to  a  contract  be- 
tween the  defendant  and  the  plaintiff's  lessor. 
The  court  held  that  no  exemplary  damages 
are  recoverable  in  actions  on  contract  follow- 
ing the  case  of  Houston,  etc.  R.  Co.  v.  Shirley, 
54  Tex.  142.  Discussing  the  rule  at  com- 
mon law  the  court  said :  "At  common  law  no 
exemplary  or  punitive  damages  were  recover- 
able in  a  suit  on  a  contract  except  in  actions 
for  breach  of  contract  of  marriage.  If  it  be 
true,  as  thought  by  some  of  the  text- writers, 
that  this  rule  grew  out  of  the  importance  at- 
tached by  the  common  law  to  forms  of  action, 
the  rule  has  nevertheless  been  adopted  by 
the  courts  of  this  state,  notwithstanding  the 
common-law  forms  of  action  do  not  prevail 
under  our  system."  And  as  to  the  reason  for 
the  rule  the  court  quoted  from  Houston, 
etc.  R.  Co.  V.  Shirlej'  (supra)  as  follows: 
"The  reason  of  the  rule  that  confines  the  re- 
covery in  suits  on  contract  to  actual  damages 
is  believed  to  still  prevail,  although  we  have 
no  forms  of  action.  If,  in  ordinary  litiga- 
tion on  contracts,  issues  as  to  motives  and 
exemplary  damages  be  allowed,  the  result 
would  be  greatly  to  increase  the  intricacy 
and  uncertainty  of  such  litigation.  The  ex- 
clusion of  such  issues  in  suits  on  contracts 
may  be  justified  on  the  policy  of  limiting  the 
uncertainties  and  asperities  attending  litiga- 
tion of  such  issues  to  that  class  of  cases  in 
which  the  nature  of  the  wrong  complained  of 
renders  those  issues  and  evils  to  some  extent 
unavoidable." 

In  Trout  v.  Watkins  Livery,  etc.  Co.  148 
Mo.  App.  621,  130  S.  W.  136,  it  appeared  that 
the  defendant  was  hired  by  the  plaintiff  to 
carry  her  home;  that  after  carrying  her 
within  a  few  blocks  of  her  home  the  defend* 
ant  refused  to  complete  the  journey.  In  an 
action  to  recover  damages  resulting  from  de- 
fendant's failure  to  perform  his  contract, 
it  was  held  that  punitive  damages  could  not 
be  recovered. 

In  Norris  v.  Letchworth,  167  Mo.  App.  553, 
152  S.  W.  421,  in  holding  that  a  vendor  is 
not  entitled  to  punitive  damages  for  the 
vendee's  breach  of  the  contract,  the  court 
said:  "The  cardinal  rule  in  the  assessment 
of  damages  for  the  violation  of  a  contract  is 
actual  compensation  to  the  injured  party. 
Punitive  damages  are  unknown  to  the  law  of 
private  contracts,  and  will  not  be  awarded 
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even  when  the  parties  stipulate  for  them.  On 
what  principle  then,  may  a  vendor  who  has 
rescinded  the  contract  on  account  of  the 
vendee's  default  be  allowed  to  retain  punitive 
damages  from  the  mere  fortuitous  circum- 
stance that  he  has  received  money  in  excess 
of  his  damages  paid  by  the  vendee  in  part 
performance  of  the  contract?" 

In  Western  Union  Tel.  Co.  v.  Reeves,  34 
Okla.  468,  470,  126  Pac.  216,  it  was  held  that 
exemplary  or  punitive  damages  are  not  re- 
coverable for  the  mere  breach  of  a  contract 
irrespective  of  the  motive  on  the  part  of  the 
defendant  which  prompted  the  breach. 

The  reported  case  is  in  accord  with  the  gen- 
eral rule  holding  that  exemplary  damages  arc 
not  recoverable  in  actions  on  contracts  other 
than  a  contract  to  marry.  But  it  also  held 
that  an  instruction  to  the  jury  to  award 
punitive  damages  was  harmless  error,  in  view 
of  the  amount  actually  awarded. 

In  Oklahoma  F.  Ins.  Co.  v.  Ross  (Tex.) 
170  S.  W.  1062,  it  appeared  that  the  plaintiff 
who  was  employed  by  the  defendant  was 
wrongfully  discharged  before  the  expiration 
of  his  contract  and  that  defamatory  state- 
ments  as  to  the  cause  of  the  discharge  were 
subsequently  made.  In  an  action  for  the 
damages  resulting  from  the  defendant's  breach 
of  the  contract  the  court  held  that  though 
punitive  or  exemplary  damages  may  be  re- 
coverable for  the  breach  of  a  contract  w^herc 
the  breach  occurs  in  such  a  manner  as  to 
constitute  a  tort,  tortious  conduct  committed 
after  the  breach  of  the  contract,  no  matter 
how  malicious  or  inexcusable,  will  not  form 
the  basis  for  a  recovery  of  punitive  damages 
for  the  breach  of  contract. 

In  South  Carolina  the  courts  have  deviated 
from  the  general  rule,  holding  that  while 
exemplary  damages  cannot  be  recovered  in 
actions  growing  out  of  a  breach  of  contract, 
a  punitive  recovery  will  be  allowed  where 
the  breach  is  accompanied  by  a  fraudulent 
act  resulting  in  damages  to  the  other  party 
to  the  contract.  The  rule  was  first  laid  down 
in  the  case  of  Welborn  v.  Dixon,  70  S.  C. 
108,  3  Ann.  Cas.  407,  49  S.  E.  232,  where  the 
court  reached  the  conclusion  that  there  is  no 
good  reason  why  exemplary  damages  should 
not  be  given  for  a  fraudulent  or  malicious 
breach  of  a  contract  as  well  as  for  any  other 
wilful  wrong.  See  to  the  same  effect  Given s 
V.  North  Augusta  Electric,  etc.  Co.  91  S.  C. 
417,  74  S.  E.  1067;  Donaldson  v.  Temple,  90 
S.  C.  240,  80  S.  E.  437. 
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Insanity  -*  Commitment  off  Lunatic  to 
Institution  —  Uaimitr  of  Estate  for 
Maintenanoo. 

Under  the  Act  of  Congress  of  Feb.  23.  1  !)!).> 
(3  Fed.  St.  Ann.  (2d  ed.)  613),  if  a  pcrHoii 
committed  to  the  government  hospital  for  tlu* 
insane  as  a  charge  on  the  District  of  C.oluin 
bia  has  or  comes  into  the  possession  of  en 
estate,  the  district  is  entitled  to  recover  there- 
from the  cost  of  his  maintenance. 

[See  note  at  end  of  this  case.] 

Conservation  of  Estate  —  Koepine  op 
Idfe  Insnraneo. 

In  an  action  against  the  estate  of  an  iu^aiu* 
person  to  recover  the  cost  of  his  main  tens  nci'. 
the  court  has  power  to  order  the  investm"i)i 
of  a  part  of  the  estate  and  the  use  of  the 
income  to  pay  the  premiums  on  existing  poli- 
cies of  insurance  on  the  life  of  the  insane 
person. 

Cross  appeals  from  Supreme  Court  of  Dis- 
trict of  Columbia. 

Proceeding  by  District  of  Colvmbla.  plains 
tiff,  against  Leidy  8.  Depue,  committee  of 
James  K.  Depue,  lunatic,  to  subjeet  estate  of 
lunatic  to  payment  of  cost  of  his  maintenanoo. 
From  decree  confirming  report  of  auditor. 
both  parties  appeal.    Affisiced. 

[55]  James  K.  Depue  on  October  27,  1005. 
was  adjudged  by  the  supreme  court  of  the 
District  of  Columbia  to  be  of  unsound  mind, 
and  was  committed  to  the  Government  Hos- 
pital for  the  Insane,  where  he  has  ever  sinoo 
remained  as  a  charge  upon  the  District  of 
Columbia.  On  November  6,  1905,  defendant 
Leidy  8.  Depue  was  appointed  committee  and 
trustee  of  the  estate  of  said  lunatic,  and  duly 
qualified  as  such. 

The  petition  in  this  case  was  filed  by  tho 
Commissioners  of  the  District  of  Columbia  on 
November  27,  1911,  to  recover  from  the  com- 
mittee, out  of  the  estate  of  Depue,  the  amount 
expended  by  it  for  costs  and  maintenance 
in  his  behalf.  The  committee  answered,  ad- 
mitting liability  for  the  costs  and  expennos 
sustained  by  the  District  prior  to  his  appoint- 
ment and  qualification,  but  denying  any  lia- 
bility thereafter. 

The  cause  was  referred  to  the  auditor  for 
report.    According  to  his  report  filed  October 
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12,  1914,  he  found  a  net  estate  in  the  hands 
of  the  committee  of  $2,025.10,  and  a  total 
amount  due  the  district,  as  of  September  22, 
1U14,  of  $2,024.03,  whereupon  the  auditor 
made  the  following  finding  and  recommenda- 
tion: "The  committee  asks  that  he  be  per- 
mitted to  retain  sufficient  of  [56]  the  funds  of 
the  ward  to  provide  for  the  keeping  up  of 
his  remaining  insurance  policies  amounting  to 
$1,300.  From  the  letter  of  the  superintend- 
ent of  the  hospital  the  incompetent's  age  ia 
forty-five  and  his  expectancy  of  life  normal. 
The  sum  of  $750  invested  at  5  per  cent  will 
earn  enough  to  pay  his  insurance  assessments 
of  $33.66  per  year  and  at  his  death  add  $1,300 
additional  to  his  estate,  out  of  which  to  pro- 
vide for  his  funeral  expenses  and  maintenance 
at  the  hospital.  It  would  seem,  therefore,  to 
lie  good  business  for  the  District  to  continue 
the  policies  and  thus  provide  for  future  main- 
tenance of  the  ward  for  a  period  of  about  five 
years,  the  present  estate  being  just  sufiicient 
to  pay  for  the  maintenance  to  d:ite.  I  recom- 
mend, therefore,  that  the  committee  be  author- 
ized and  directed  to  retain  $751.07  of  the 
balance  in  his  hands,  invest  $750  at  6  per 
cent,  pay  to  the  District  $1,274.03  on  account 
of  its  claim  of  September  22,  1914,  amounting 
to  $2,024.03,  and  keep  the  said  insurance 
policies  in  force  without  impairing  the  prin- 
cipal unless  by  direction  of  the  court.*' 

The  court  entered  a  decree  confirming  the 
report  of  the  auditor,  with  judgment  for  the 
District  in  the  amount  of  $2,024.03,  and  a 
further  order  directing  that  the  committee 
retain  out  of  said  amount  the  sum  of  $750  to 
be  invested  for  the  keeping  in  force  of  the 
insurance  policies  as  recommended  in  the 
report  of  the  auditor.  From  this  decree  the 
committee  has  appealed  generally,  and  from 
M  much  of  the  order  as  sets  aside  $750  to  l>e 
invested  and  the  interest  used  in  the  payment 
of  premiums  on  the  insurance  policies,  the 
District  has  appealed. 
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W.  G.  Sullivan  for  Depue. 
Conrad  //.  Byrne,  Robert  L.  Williamg  and 
f^arl  A.  Mape8  for  District  of  Columbia. 

Van  Orsdel,  J.  {after  stating  the  facts). 
—It  is  urged  by  counsel  for  the  committee 
that  the  estate  of  [67]  the  patient  cannot  be 
(Subjected  to  the  payment  of  maintenance  in 
the  Government  Hospital  for  the  Insane  sub- 
sequent to  the  appointment  of  the  committee, 
except  under  the  terms  of  section  4840,  Rev. 
St*t.  U.  S.  Comp.  Stat.  1913,  §  9314,  and  that 
there  was  a  total  failure  on  the  part  of  the 
District  to  comply  with  its  provisions.  This 
section  provides  as  foljows:  ''Whenever  it 
appears  in  the  case  of  any  insane  person 
vhose  insanity  commenced  while  he  was  a 
resident  of  the  District  of  Columbia  that  he 
is  able  to  defray  a  portion,  but  not  the  whole, 


of  the  expenses  of  his  support  and  treatment 
in  the  Government  Hospital  for  the  insane, 
the  board  of  visitors  of  the  hospital  is  author- 
ized to  inquire  into  the  facts  of  the  case;  and 
if  it  appears  to  the  board,  upon  such  inquiry, 
that  such  insane  person  has  property  and  no 
family,  or  has  more  property  than  is  required 
for  the  support  of  his  family,  then,  as  a  con- 
dition upon  which  such  insane  person,  ad- 
mitted or  to  be  admitted  upon  the  order  of 
the  Secretary  of  the  Interior,  shall  receive 
or  continue  to  receive  the  benefits  of  the  hos- 
pital, there  shall  be  paid  to  the  superintend- 
ent from  the  income,  property,  or  estate  of 
such  insane  person  such  portion  of  his  ex- 
penses in  the  hospital  as  a  majority  of  the 
board  shall  determine  to  be  just  and  reason- 
able, under  all  the  circumstancen.'' 

It  will  be  observed  that  tliis  statute  relates 
only  to  insane  persons  who  are  capable  of  de- 
fraying "a  portion,  but  not  the  whole,"  of 
their  expenses.  It  then  provides  that  an  in- 
quiry shall  be  made  by  the  board  of  visitors 
to  ascertain  the  amount  of  property  possessed 
by  the  insane  person;  or,  if  he  has  a  family, 
how  much  will  be  required  to  support  the 
family,  and  what,  if  any,  portion  can  be  set 
aside  for  his  maintenance,  which  the  act  pro- 
vides, as  a  condition  precedent  to  becoming  a 
patient  in  the  hospital  or  remaining  therein, 
shall  be  paid,  not  to  the  District  of  Columbia, 
but  to  the  superintendent  of  the  hospital.  Such 
an  inquiry  by  some  tribunal  was  a  most  bene- 
ficial provision  for  protecting  those  dependent 
upon  the  estate  of  the  insane  person,  and,  at 
the  same  time,  preventing  any  surplus  above 
tlie  amount  found  necessary  for  that  purpose 
from  being  diverted  from  the  support  of  the 
patient.  This  jurisdiction,  however,  as  we 
shall  have  occasion  [58]  to  observe,  has  been 
transferred  by  a  later  act  from  the  board  of 
visitors  to  the  supreme  court  of  the  District 
of  Columbia. 

Section  4849  was  part  of  the  original  act 
providing  for  the  admission  to  the  hospital 
of  indigent  insane  from  the  District  of  Co- 
lumbia. It  provided,  among  other  things, 
that  admission  should  be  on  the  order  of  the 
Secretary  of  the  Interior.  The  order  of  ad- 
mission could  only  be  made  by  the  Secretary 
upon  the  application  of  a  member  of  the  board 
of  visitors,  accompanied  by  a  certificate  from 
a  judge  of  the  supreme  court  or  of  a  justice 
of  the  peace  of  the  District  of  Columbia  in 
compliance  with  section  4846,  Rev.  Stat. 
Comp.  Stat.  1013,  §  9310,  which  required  a 
certificate  of  the  judge  or  justice,  accom- 
panied by  the  affidavits  of  two  reputable  resi- 
dent phyicians  as  to  the  insanity  of  the 
person,  and  the  affidavits  of  two  household- 
ers of  the  District  to  the  effect  that  from  a 
personal  examination  into  the  affairs  of  the 
insane  person  he  or  she  had  not  sufiicient 
estate  from  which  to  pay  the  expense  of  main- 
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tenance  in  the  Hospital  for  the  Insane.  Sec- 
tion 4847,  Hev.  Stat.,  then  made  it  the  duty 
of  a  member  of  the  board  of  visitors  to  ex- 
amine into  the  sufficiency  of  the  affidavits 
and,  if  satisfied  that  the  insane  person  was 
indigent,  to  make  application  to  the  Secretary 
of  the  Interior  for  an  order  of  commitment 
to  the  hospital,  but,  if  not  satisfied  as  to  such 
indigency,  to  withhold  said  application. 

Thus  it  appears  that  the  whole  matter  was 
vested  in  the  board  of  visitors.  The  member 
could  present  or  withhold  the  application  for 
order  to  the  Secretary  after  inquiry  had  been 
made  by  the  court.  This  legislation  related 
wholly,  as  we  have  suggested,  to  the  admis* 
sion  of  indigent  patients.  Section  4849  had 
no  reference  to  the  total  charge  that  should 
be  made  for  maintaining  a  patient.  It  pro- 
vided no  means  for  fixing  the  amount  which 
might  thereafter  be  recovered  should  the  in- 
digent patient  become  possessed  of  means.  It 
only  provided  for  fixing  "a  portion,  but  not 
the  whole,"  which  should  be  paid  when  the 
service  was  rendered, — ^not  be  recovered  at 
some  future  time.  Provision  for  this  payment 
was  made  a  condition  precedent  to  the  admis- 
sion of  the  patient  to  the  liospital,  or  to  bis 
continuance  therein.  The  portion  [69]  re- 
quired to  be  paid  had  no  reference  to  the  total 
cost  of  maintenance,  which  may  vary  from 
time  to  time.  Another  section  (4853  Rev. 
Stat.  Comp.  Stat.  1913,  §  9324)  provided  for 
the  admission  to  the  hospital  of  those  able 
to  pay  their  maintenance. 

In  this  case  Depue  was  found  by  the  verdiot 
of  the  jury  *'to  be  of  unsound  mind,  suffering 
from  paranoia,  accompanied  with  homieidal 
tonderifics."  The  court  entered  an  order  con- 
firming the  verdict.  It  seems,  therefore,  that 
he  was  not  found  to  be  an  indigent  insane  per- 
son. To  be  indigent  does  not  mean  that  a  per- 
son must  be  a  pauper.  An  insane  person  with 
insufficient  estate  to  pay  for  his  mainte- 
nance in  the  Hospital  for  the  Insane  after  pro- 
viding for  those  who  could  claim  his  support, 
is  indigent  within  the  terms  of  the  Revised 
Statute.  If  he  could  pay  only  "a  portion, 
but  not  the  whole,"  of  the  expense  of  mainte- 
nance, lie  was  an  indigent  insane  person  with- 
in the  provisions  of  section  4849,  supra.  It 
follows,  therefore,  that  whether  or  not  an 
insane  person  is  indigent,  is  a  question  of  fact. 
The  auditor  found  that  at  the  time  of  com- 
mitment Depue  had  $300  in  bank  and  certain 
life  insurance  policies,  from  the  subsequent 
surrender  of  which  the  present  estate  was 
created.  He  had  no  one  dependent  upon  him. 
The  insurance  policies  had  a  cash  surrender 
value,  which  constituted  a  present  estate. 
It  would  seem,  therefore,  that  he  was  no  indi> 
j^ent  within  the  terms  of  the  law  when  com- 
mitted. 

The  finding  of  insanity  with  homicidal  ten- 
dencies is  important,  since  whether  indigent 


or  not,  it  is  specially  provided  for  under  a 
later  act  of  Congress,  which,  together  witli 
other  legislation  about  to  be  considered,  we 
think  supersedes  the  above  provisions  of  the 
Revised  Statutes,  including  seiztion  4849,  re- 
lating to  the  commitment  of  the  indigent  in- 
sane. 

The  act  of  Congress  of  February  23,  1905 
(33  Stat,  at  L.  740,  chap.  738,  Comp.  Stat 
1013,  §  9317),  entitled  <'An  Act  to  Change 
the  Lunacy  Proceedings  in  the  District  of 
Columbia  where  the  Commissioners  of  Said 
District  Are  the  Petitioners,  and  for  Other 
Purposes,"  provides,  among  other  things,  as 
follows:  ''That  hereafter  the  proceedings  in- 
stituted upon  petition  [60]  of  the  Commis- 
sioners of  the  District  of  Columbia  to  deter- 
mine the  mental  condition  of  alleged  indigent 
insane  persons  and  persona  alleged  to  be  in- 
sane, with  homicidal  or  otherwise  dangerous 
tendencies,  shall  be  according  to  the  provi- 
sions of  the  Code  of  Law  for  the  District  of 
Columbia  relating  to  lunacy  proceedings: 
Provided,  That  the  jury  to  be  used  in  case 
the  said  Commissioners  are  the  petitioners 
shall  be  impaneled  by  tbe  United  States  mar- 
^al  for  said  District,  upon  order  of  the  court, 
from  the  jurors  in  attendance  upon  the  crimi- 
nal courts  of  said  District,  who  shall  perform 
such  services  in  addition  to  and  as  part  of 
their  duties  in  said  criminal  courts:  Pro- 
foided  further.  That  during  such  time  as  jurors 
are  not  in  attendance  upon  said  criminal 
courts  the  court  may  direct  the  said  marshal 
to  impanel  the  jurors  in  attendance  upon  the 
police  court  of  said  District,  who  shall  perform 
such  duties  in  addition  to  and  as  part  of 
their  duties  in  said  police  court;  or  the  said 
court  may  direct  a  special  jury  to  be  sum- 
moned for  such  inquisitions.  In  case  any 
such  person  adjudged  to  be  of  unsound  mind 
has  property,  real  or  personal,  the  equity 
court  of  said  District  shall  have  full  power 
in  the  same  cause  to  appoint  a  committee  or 
trustee  of  the  person  and  estate  of  such  per- 
son, according  to  the  provisions  of  said  Code, 
and  such  committee  or  trustee  shall  reimburse, 
out  of  the  funds  of  the  lunatic,  the  District 
of  Columbia  for  all  court  costs  expended  or 
incurred  by  it,  and  for  all  moneys  by  it  ex- 
pended or  costs  incurred  in  caring  for  and 
treating  such  insane  person  up  to  the  time  of 
such  appointment." 

It  will  be  observed  that  the  proceedingR 
under  this  act  are  instituted  by  tiie  District 
of  Columbia,  instead  of  by  a  member  of  the 
board  of  visitors;  that  an  entirely  different 
procedure  is  prescribed  for  determining  the 
insanity  of  a  person;  that  the  order  of  com- 
mitment is  from  the  court,  instead  of  the 
Secretary  of  the  Interior;  that  the  appoint- 
ment of  a  committee  or  trustee  is  made  by 
the  supreme  court  of  the  District,  and  that, 
by  reference  to  the  District  Code,  instead  of 
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two  resident  householders  inquiring  into  the 
affairs  ol  the  insane  person  and  the  board  of 
visitors  determining  what  portion  of  his 
estate  shall  be  set  aside  to  pay  "a  portion,  but 
not  the  whole/'  of  his  maintenance^  [61]  the 
supreme  court  of  the  District  of  Columbia  is 
given  *'full  power  and  authority  to  superin- 
tend and  direct  the  affairs  of  persons  non 
compos  vneniiSf  and  to  appoint  a  committee 
or  trustees  for  such  persons  after  hearing  the 
nearest  relatives  of  such  person  or  some  of 
them  if  residing  within  the  jurisdiction  of 
the  court,  ajid  to  make  such  orders  and  de- 
crees for  the  care  of  tlieir  persons  and  the 
management  and  preservation  of  their  estates, 
including  the  collection,  sak\  exchange,  and 
reinvestment  of  their  personal  estate,  as  to 
the  court  may  seem  proper.'*  D.  C.  Code,  sec. 
n.>h  [32  Sta't.  at  L.  5*24,  chap.  132*)]. 

Interpreting  the  act  of  1005,  above  quoted, 
this  court  in  Baker  v.  District  of  Columbia, 
39  App.  Caa.  (D.  C.)  42,  speaking  through 
Mr.  Justice  Robb,  said:  *'\Ve  think  Congress 
thereby  intended  to  declare  a  change  in  the 
relation  of  the  indigent  insane,  whereby  main- 
:enance  thereafter  received  by  them  should  be 
ri-eeived  upon  the  condition  that  they  pay 
iliorefor  when  able;  in  other  words,  the  pas- 
'a^e  of  that  act  marked  a  further  change  in 
rhe  policy  of  the  law  towards  the  indigent  in- 
sane. Maintenance  thereafter  ftimished  was 
to  be  furnished  not  as  an  unconditional 
charity,  hut  upon  the  expectation  of  future 
reimbursement,  if  the  circumstance  of  the 
beneficiary  sbould  permit.  The  provision  that 
ihe  committee  or  trustee  of  such  insane  per- 
son shall  reimburse  the  District  for  care  and 
eipenses  up  to  the  time  of  the  appointment 
of  such  committee  or  trustee  was,  we  think, 
intended  to  relate  back  to  the  passage  of  the 
act,  and  no  further.  Upon  that  date,  at  above 
pointed  out,  the  status  of  the  insane  person 
changed,  and,  by  implication  of  law,  he  there* 
after  became  liable  for  the  support  furnished 
him." 

From  the  language  here  used,  the  aet  is  in* 
terpreted  as  meaning  that  maintenance  fur- 
Diahed  indigent  insane  persons  after  its  paa* 
uge  is  reeeived  by  them  "upon  the  condition 
that  they  pay  therefor  when  able."  A  new 
policy  is  also  declared  by  the  act,  "whereby 
maintenance  thereafter  furnished  wae  to  be 
furnished,  not  as  an  unconditional  charity, 
but  upon  the  expectation  of  future  reimburse- 
ment," should  the  insane  person  become  pos- 
Kised  of  sufficient  estate.  The  concluding 
vords  of  the  section  of  the  act  quoted,  which 
appear  to  limit  recovery  "up  to  the  time"  of 
[62]  the  appointment  of  the  committee  or 
^mstee,  as  suggested  in  the  Baker  Case,  re^ 
lates  to  the  right  of  recovery  prior  to  the 
Appointment  and  back  to  the  date  of  com- 
niitment,  provided  the  commitment  docs  not 
utedate  the  act.  After  the  appointment  of 
Ann.  Cas.  1917E.— -27. 


the  committee  or  trustee,  the  statutes,  con- 
strued together,  confer  such  general  power  in 
the  court  over  the  persons  and  estate  of  the 
insane,  to  subject  their  property  to  their  sup- 
port (D.  C.  Code,  sec.  115d),  and  to  super- 
vise the  conduct  of  the  committee  or  trustee 
upon  whom  the  duty  of  providing  for  the  sup- 
port of  the  ward  primarily  rests,  that  its 
jurisdiction  to  decree  the  District  reimburse- 
ment out  of  the  estate  of  an  insane  person 
cannot  be  successfully  challenged.  This  court, 
referring  to  the  power  of  chancery  over  the 
estates  of  persons  non  compos  mentis,  as  ex- 
pressed in  section  115b  of  the  District  Code, 
said:  "As  has  been  repeatedly  said  in  such 
cases,  the  court  acts  as  parens  patriae,  armed 
with  the  power  of  the  State,  and  committees 
and  trustees  are  only  its  in8lrumentalitie.s 
to  carry  its  orders  into  effect."  Mackey  v. 
Peters,  22  App.  Cas.   (D.  C.)   341,  346. 

It  may  be  suggested  that  the  mere  fact  that 
Depue  was  committed  to  the  hospital  as  an 
insane  person  with  homicidal  tendencies,  in- 
stead of  as  an  indigent  person,  is  not  ma- 
terial, since  both  classes  are  embraced  within 
the  act  of  1005,  and  there  is  no  distinction 
made  between  them  as  to  the  right  of  recovery 
for  maintenance  bv  the  District.  In  both 
instances,  the  duty  of  instituting  proceedings 
for  commitment  and  of  paying  for  their  main- 
tenance in  the  hospital  is  imposed  upon  the 
District, — in  the  case  of  the  indigent  insane, 
because  of  their  inability  to  pay  for  their 
maintenance;  and  in  the  case  of  the  insane 
with  homicidal  tendencies,  for  the  protection 
of  society,  irrespective  of  theit  ability  to  pay 
for  their  maintenance.  There  right  of  action 
for  reimbursement  exists  in  both  cases  where 
there  is  a  sufficient  estate  to  a<hnit  of  legal 
recoverv. 

Coming  to  the  plea  of  the  statute  of  limi- 
tations, we  are  here  dealing  with  a  statute 
granting  a  special  right  of  action  for  con- 
tinuing services,  concerning  which  we  said  in 
the  Baker  Case  that  "the  necessary  effect  of 
the  act  of  1905  is  to  prevent  the  running  of 
the  statute  of  limitations,  as  its  provisions 
are  inconsistent  [63]  therewith.  Campbell  v. 
Holt,  115  U.  S.  620,  629,  29  U.  S.  (L.  ed.)  483, 
487,  6  S.  Ct.  R.  209." 

As  to  the  appeal  of  the  District  of  Co- 
lumbia, the  auditor  suggested  that  it  would 
be  good  business  policy  for  the  District  if  the 
court  should  order  the  committee  to  invest 
$750  of  the  estate,  and  use  the  interest  there- 
on to  pay  the  premiums  on  certain  outstand- 
ing life  insurance  policies  amounting  to  $1.- 
300.  The  court  accepted  the  suggestion  of  the 
auditor,  and  ordered  the  investment  made. 
It  is  not  clear  just  why  the  District  should 
object  to  this  arrangement.  Not  only  is  it 
assured  ultimately  of  the  $750  invested,  but 
of  reimbursement  for  future  maintenance  to 
the  extent  of  the  policies,  or  so  much  thereof 


418 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


as  may  be  necessary  to  satisfy  its  claim.  It 
was  within  the  discretion  and  power  of  the 
court  to  require  the  committee  to  make  this 
investment  for  the  benefit  of  the  ward  and 
his  creditors.  The  power  of  the  court  to  make 
orders  and  decrees  for  the  management  of  the 
estates  of  persons  non  compos  mentis  is  ex- 
pressly conferred  by  section  115b  of  the  Dis- 
trict Code. 

The  decree  and  order  are  affirmed,  witli 
costs  divided  equally  between  the  respective 
appellants. 

Affirmed. 

NOTE. 

Considering  the  liability  of  the  estate  of  an 
insane  person  for  the  cost  of  his  maintenance 
in  a  public  institution,  the  reported  case  holds 
that  the  federal  statute  (Rev.  St.  §  489,  3 
Fed.  St.  Ann.  [2d  ed.]  276)  relating  to  insane 
persons  who  are  able  to  defray  but  a  part  of 
the  cost  of  their  maintenance  is  not  exclusive, 
I)ut  that  in  the  case  of  a  person  fully  able  to 
pay  a  recovery  may  be  had  against  his  estate 
for  the  amount  expended  by  the  government. 
The  right  of  a  state  to  recover  from  the  estate 
of  an  insane  person  for  his  maintenance  is 
discussed  in  the  note  to  State  v.  Ikey,  Ann. 
Cas.  1913A  675. 
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Virginia  Supreme  Court  of  Appeals — 
January  12,  1915. 

117  Fa.  41:  S4  S.  E.  10. 


Nnlsanoe*  —  Brick  Kiln  as  Nuisance. 

A  bill  to  enjoin  the  operation  of  a  brick 
manufacturing  plant  an  a  nuisance,  inju- 
riously affecting  plaintiffs'  property  and 
health  and  the  enjoyment  of  their  home, 
which  alleges  that  the  smoke,  soot,  etc.,  af- 
fects plaintiffs'  dwelling  and  "other  property 
in  the  neighborhood,"  complains  only  of  a 
private  nuisance,  within  the  rule  that  nui- 
sances of  a  private  nature  occur  in  the  erec- 
tion of  structures  obnoxious  or  hurtful  to 
buildings  used  for  residence  and  business  pur- 
poses, and  that  a  business  which  imperils  the 
comfort  or  health  of  inmates  of  neighboring 
dwellings  may  be  enjoined. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Harmless  Error  -«- 
Direotins  Jnry  Trial  of  Eqnltable  Is* 
sne. 

The  error  in  directing  a  trial  by  jury  of 
the  issue,  in  a  suit  to  restrain  a  nuisance,  is 


immaterial,  where  the  jury  failed  to  agree, 
and  the  court,  at  the  request  of  both  sides, 
set  aside  the  order  for  submission  and  dig- 
posed  of  the  controversy  on  the  evidence  in 
the  case,  including  that  taken  before  the  jury. 

Itaches  —  Delay  in  Proooeding  against 
Nuisance. 

Where  conditions  creating  a  nuisance  by 
the  operation  of  a  brick  manufacturing  plant 
over  a  period  of  many  years  are  gradual  and 
cumulative  in  their  character,  and  the  nui 
sance  is  a  continuing  one,  laches  do  not  de- 
feat injunctive  relief. 

Nuisances  —  Briok  Kiln  as  Nuisance. 

The  operation  of  a  brick  manufacturin<r 
plant,  so  as  to  seriously  affect  the  property 
and  health  and  enjoyment  of  persons  living 
in  the  neighborhood  by  the  escape  of  smoke 
and  soot,  creates  a  nuisance,  which  equity 
may  perpetually  enjoin,  by  enjoining  the 
burning  of  any  of  the  kilns  in  such  a  way  a^i 
to  cause  dense  soot  or  smoke  to  fall  on  the 
neighboring  property,  or  operating  the  kilns 
immediately  adjoining  the  neighboring  prop- 
ertv  with  a'nv  other  than  smokeless  fuel. 

[See  note  at  end  of  this  rase.] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Action  by  J,  F.  L.  Cherry  et  al.,  plaintiffs, 
against  £.  W.  Face  et  al.,  defendants.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

Thom,as  W.  Shelton  for  appellants. 
Riddleberger  d  Roper  for  appellees. 

[42]  Whittle,  J. — Appellees  who  own  and 
occupy  with  their  family  a  residence  on  River 
avenue,  in  the  city  of  Norfolk,  tiled  their 
bill  against  appellants,  praying  for  a  per- 
manent injunction  to  restrain  the  defendants 
from  operating  their  brick  manufacturing 
plant,  located  on  the  same  square,  on  the 
ground  that  it  constituted  a  nuisance  inju- 
riously affecting  their  property  and  health 
and  the  enjoyment  of  their  home. 

At  the  final  hearing  the  court  decreed  that 
the  smoke  and  soot  emitted  bv  defendants' 
kilns  was  a  nuisance  to  the  plaintiffs,  and 
perpetually  enjoined  them  from  the  burning 
of  any  of  their  kilns  in  such  a  way  as  to 
cause  dense  smoke  or  dense  soot  to  fall  upon 
the  property  of  the  plaintiffs;  and,  moreover, 
perpetually  enjoined  the  defendants  from 
operating  their  new  kiln,  immediately  ad- 
joining the  plaintiffs'  lot,  with  any  other 
than  smokeless  fuel.  From  that  decree  this 
appeal  was  granted. 

1.  Tlie  first  assignment  of  error  is  to  the 
action  of  the  court  in  overruling  the  de« 
murrer  to  the  bill. 

This  assignment  proceeds  upon  the  theory 
that  the  bill  seeks  relief  against  a  public  nui- 
sance and  not  a  private  nuisance,  because  of 
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the  allegation  that  the  smoke,  Boot,  etc.,  of 
which  complaint  is  made  affects  plaintiffs' 
dwelling  and  "other  property  in  the  neighbor- 
hood." Plainly,  the  superadded  language  does 
not  have  the  effect  of  converting  what  is 
essentially  a  private  nuisance  into  a  public 
nuisance. 

In  High  on  Injunctions,  the  author  in 
treating  the  subject  says :  "The  most  frequent 
instance  of  nuisances  of  a  strictly  private 
nature  occurs  in  the  erection  of  structures 
obnoxious  or  hurtful  to  buildings  used  for 
residence  and  business  purposes.  The  law 
may  be  regarded  as  settled  that  when  a  busi- 
ness, although  la^'ful  in  itself,  becomes  ob- 
noxious to  neighboring  dwellings  and  renders 
their  enjoyment  uncomfortable,  whether  by 
smoke,  cinders,  noise,  [43]  offensive  odors, 
noxious  gases,  or  otherwise,  the  carrying  on 
of  such  business  is  a  nuisance  which  equity 
will  restrain.  .  .  .  And  the  fact  that  the 
nuisance  is  not  perpetual,  but  will  only  recur 
occasionally,  and  then  but  for  a  short  period, 
will  not  avail  the  defendant  if  it  be  an  unmis- 
takable nuisance."  1  High  on  Injunctions 
(4th  ed.)    sec.  772. 

Tn  illustrating  the  general  rule,  the  author 
at  section  773  observes:  "When  loss  of  health, 
destruction  of  business  and  irreparable  injury 
to  property  will  result  from  the  obnoxious 
erections,  equity  will  not  hesitate  to  inter- 
fere. Thus,  the  burning  of  brick  so  near  a 
dwelling  as  to  expose  the  premises  to  danger 
from  fire  and  to  imperil  the  health  of  the 
inmates  ...  if  so  near  a  residence  as  to 
imperil  the  comfort  or  health  of  its  inmates, 
will  be  enjoined.  And  mere  smoke  or  dis- 
ij?reeable  odors,  although  not  noxious,  may 
be  sufficient  ground  for  the  interference  of 
<^uity." 

Again,  at  sec.  777,  it  is  said:  "It  is  also 
held  that  the  burning  of  brick  by  the  use  of 
anthracite  coal,  by  means  of  which  noxious 
^es  are  generated  adjacent  to  plaintiffs' 
residence,  resulting  in  the  destruction  of 
plaintiffs'  trees  and  shrubbery,  constitutes 
fuch  a  nuisance  as  to  call  for  relief  by  injunc- 
tion. And  a  defendant  may  be  enjoined  from 
permitting  soot  to  issue  from  a  smoke  stack 
upon  his  premises  in  a  city,  to  the  annoyance 
of  the  plaintiff  and  his  family." 

The  foregoing  statement  of  the  law  suf- 
ficiently shows  that  the  nuisance  in  question 
is  a  private  nuisance  and  not  a  public  nui- 
Bance,  and  that  the  demurrer  to  the  bill  was 
without  merit  and  rightly  overruled. 

2.  Complaint  is  made  that  the  trial  court, 
of  its  own  motion,  directed  an  issue  to  be 
tried  by  a  jury  to  determine  the  fact  whether 
the  defendants'  brick  kilns  tlirew  out  smoke 
and  soot,  and  whether  the  new  kiln  threw  out 
smoke  and  soot  and  heat  in  such  quantities 
as  to  constitute  a  [44]  nuisance  to  plaintiffs 
in  the  ways  and  manner  alleged  in  the  bill. 
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This  assignment  is  immaterial  in  view  of 
the  fact  that  the  jury  failed  to  agree  upon  a 
verdict,  and  that  the  court,  at  the  request  of 
counsel  on  both  sides,  set  aside  the  order 
for  an  issue  and  disposed  of  the  controversy 
upon  all  the  evidence  in  the  case,  including 
that  taken  ore  tenus  before  the  jury. 

3.  The  next  contention  is  that  appellees 
have  lived  adjacent  to  appellants'  kilns  for 
eighteen  years  without  protest,  and,  there- 
fore, should  be  denied  relief  on  the  ground 
of  laches. 

We  do  not  think  the  evidence  altogether 
sustains  this  contention;  but  if  it  did,  the 
construction  of  this  plant,  consisting  as  it 
does  of  five  separate  kilns,  was  admittedly 
a  gradual  process,  covering  the  period  from 
the  spring  of  1897,  hitherto.  The  first  four 
kilns  were  not  completed  until  about  seven 
years  ago,  and  the  fifth  and  last  kiln,  which 
is  the  nearest  in  point  of  distance  and  which 
constitutes  the  most  serious  menace  to  ap- 
pellees' dwelling,  was  not  commenced  until 
after  the  institution  of  this  suit.  Indeed, 
the  consideration  of  the  questions  arising  in 
relation  to  that  structure  were  brought  within 
the  cognizance  of  the  trial  court  in  the  present 
case  only  by  consent  of  parties.  The  first 
kiln  was  built  on  the  water  front  farthest 
removed  from  appellees'  residence,  and  the 
remaining  structures,  successively  erected,  ap- 
proached nearer  and  nearer  until  the  last, 
which  is  located  22.5  feet  from  the  back  line 
of  appellees'  lot,  and  81.5  feet  from  the  dwel- 
ling. And  the  tops  of  the  kilns  are  on  a 
lower  level  than  the  second  story  windows  of 
plaintiffs'  residence. 

We  do  not  deem  it  necessary  to  review  the 
testimony  in  detail.  It  is  sufficient  to  say 
that  the  evidence  sustains  the  allegations  of 
the  bill,  that  the  soot  and  smoke  thrown 
[45]  out  by  appellants'  kilns  constitute  such 
a  nuisance  as  entitles  appellees  to  injunctive 
relief. 

Nor  do  we  think  that  appellees'  right  to 
relief  is  barred  bv  laches.  The  conditions 
creating  the  nuisance  cover  the  period  from 
the  spring  1897  to  the  present  time,  and  have 
been  gradual  and  cumulative  in  their  char- 
acter. Tn  fact,  the  evidence  makes  out  a 
case  of  continuing  nuisance,  to  which  the 
doctrine  of  laches  does  not  apply. 

The  right  to  redress  against  nuisance  of 
the  class  involved  in  this  case  is  fully  recog- 
nized by  the  decisions  of  this  court.  Town- 
send  V.  Norfolk  R.  etc.  Co.  105  Va.  22,  52  S. 
E.  970,  4  L.R.A.(N.S.)  87,  115  Am.  St.  Rep. 
842,  8  Ann.  Cas.  558;  Terrell  v.  Chesapeake, 
etc.  R.  Co.  110  Va.  340,  66  S.  E.  55,  3^ 
L.R.A.(X.S.)  371;  Southern  R.  Co.  v.  Mc- 
Menamin,  113  Va.  121,  73  S.  E.  980:  Virginia 
R.  etc.  Co.  V.  Ferebee,  115  Va.  289,  78  S.  E. 
556.  See  also  Baltimore,  etc  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  2  S.  Ct.  719, 
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27  U.  S.  (L.  ed.)  739;  Campbell  v.  Seaman, 
63  N.  Y.  668,  20  Am.  Rep.  567. 

It  follows  from  what  has  been  said  that 
there  is  no  error  in  the  decree  of  the  lower 
court,  and  it  must  be  afhiined. 

Tliis  conclusion  having  been  reached,  it  is 
unnecessary  to  notice  subordinate  assignments 
to  which  our  attention  has  been  called,  since 
their  decision  could  in  no  way  affect  the  re- 
sult. 

Affirmed. 


NOTE. 

Briok  Kiln  as  Nvisanee. 

Generally,    420. 

Location,    421. 

Injury  to  Vegetation,   422. 

Danger  from  Fire,    423. 

Combined  Injury  from  Several  Plants,  423. 


Qenerally. 

The  business  of  burning  brick  belongs  to 
that  large  class  of  trades,  the  conduct  of 
which  is  lawful,  and  is  not  a  nuisance  per 
se.  Wanstead  Local  Board  of  Health  v.  Hill, 
13  C.  B.  N.  S.  479,  106  E.  C.  L.  479,  9  Jur. 
N.  S.  972,  32  L.  J.  M.  C.  13.5,  7  L.  T.  N. 
8.  744;  Beardmore  v.  Treadwell,  3  Giff. 
tEng.)  683,  31  L.  J.  Ch.  892;  Ex  p.  Had- 
acheck,  165  Cal.  416,  420,  132  Pac.  684, 
L.R.A.1916B  1248 ;  Windfall  Mfg.  Co.  v.  Pat- 
terson, 148  Ind.  414,  37  L.R.A.  381,  62  Am. 
St.  Rep.  532;  Harley  v.  Merrill  Brick  Co.  83 
la.  73,  48  N.  W.  1000;  State  v.  Board  of 
Health,  16  Mo.  App.  8;  Powell  v.  Brookfield 
Pressed  Brick,  etc.  Mfg.  Co.  104  Mo.  App. 
713,  78  S.  W.  646:  Downs  v.  Greer  Beatty 
Clay  Co.  29  Ohio  Cir.  Ct.  Rep.  328;  Hucken- 
stine's  Appeal,  70  Pa.  St.  102,  10  Am.  Rep. 
4J69. 

"The  making  of  brick  is  a  useful  and  neces- 
sary business,  and  the  fact  that  it  may  pro- 
vince some  annoyance  or  discomfort  to  tliose 
nearby  does  not  necessarily  justify  inter- 
ference or  create  civil  liability.  Ordinarily 
an  owner  may  make  a  lawful  and  reasonable 
use  of  his  property  although  it  may  cause 
some  annoyance  and  discomfort  to  those  in 
the  vicinity,  if  such  Inconvenience  and  dis- 
comfort are  only  slight,  and  are  the  natural 
and  necessary  consequences  of  the  exercise  of 
the,  owner's  right  in  developing  the  resources 
of  his  property."  Phillips  v.  Lawrence  Vitri- 
fied Brick,  etc.  Co.  72  Kan.  643,  82  Pac.  787, 
2  L.R.A.(N.S.)  92. 

In  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind. 

414,  37  L.R.A.  381,  62  Am.  St.  Rep.  532,  it 

was  said:     "It  cannot  be  said  that  a  plant 

for  the  manufacture  of  brick  and  drain  tile, 

4)r  even  a  gas  well  sunk  to  supply  fuel  for 


such  a  plant,  is  a  nuisance  per  se.  The  busi* 
ness  is  lawful,  and,  if  located  in  a  proper 
place,  and  conducted  and  maintained  in  a 
proper  manner,  neither  the  plant  nor  the  well 
can  be  treated  as  a  nuisance." 

However,  the  doctrine  tliat  anv  trade  or 
business  however  lawful  in  itself,  which  ma- 
terially injures  the  property  of  others  or  af- 
fects their  health  or  interferes  with  their  en- 
joyment of  life  is  a  nuisance,  applies  to  the 
business  of  brickmaking,  and  where  the  facts 
bring  the  particular  business  within  the  rule, 
it  may  be  abated.  Walter  v.  Selfe,  4  De  G. 
&  Sur.  315,  64  Eng.  Rep.  (Reprint)  849,  4 
Eng.  L.  &  Eq.  18;  Bamford  v.  Turnley,  3  B. 
&  S.  62,  113  E.  C.  L.  02,  31  L.  J.  Q.  B.  286, 
overruling  Hole  v  Barlow,  4  C  B  N.  S.  336, 
93  E.  C.  L.  336;  Cavey  v.  Ledbitter,  13  C. 
B.  N.  S.  470,  106  E.  C.  L.  470;  Harley  v. 
Merrill  Brick  Co.  83  la.  73,  48  N.  W.  lOOO. 
And  see  the  reported  case. 

The  rule  was  clearly  and  fully  stated  in 
Campbell  v.  Seaman,  63  N.  Y.  568,  as  follows: 
"It  is  a  general  rule  that  every  person  may 
exercise  exclusive  dominion  over  his  own 
property,  and  subject  it  to  such  uses  as  will 
best  subserve  his  private  interests.  General- 
ly, no  other  person  can  say  how  he  shall  use 
or  what  he  shall  do  with  his  property.  But 
this  general  right  of  property  has  its  ex- 
ceptions and  qualifications.  Sic  utere  ttu)  ut 
alienvan  non  laedas  is  an  old  maxim  which 
has  a  broad  application.  It  does  not  mean 
that  one  must  never  use  his  own  so  as  to 
do  any  injury  to  his  neighbor  or  his  property". 
Such  a  rule  could  not  be  enforced  in  civilized 
society.  Persons  living  in  organized  com- 
munities must  suffer  some  damage,  annoyance, 
and  inconvenience  from  each  other.  For  these 
they  are  compensated  by  all  the  advantages 
of  civilized  society.  If  one  lives  in  the  city 
he  must  expect  to  suiTer  the  dirt,  smoke, 
noisome  odors,  noise  and  confusion  incident 
to  city  life.  .  .  .  But  every  person  is 
bound  to  make  a  reasonable  use  of  his  prop- 
erty so  as  to  occasion  no  unnecessary  damage 
or  annoyance  to  his  neighbor.  If  he  mako 
an  unreasonable,  unwarrantable  or  unlawful 
use  of  it,  so  as  to  produce  material  annoyance, 
inconvenience,  discomfort  or  hurt  to  his  neigh- 
bor, he  will  be  guilty  of  a  nuisance  to  his 
neighbor.  And  the  law  will  hold  him  respon- 
sible for  the  consequent  damage.  As  to  what 
is  a  reasonable  use  of  one's  own  property 
cannot  be  defined  by  any  certain  rules,  but 
must  depend  upon  the  circumstances  of  each 
case.  A  use  of  property  in  one  locality  and 
under  some  circumstances  may  be  lawful  and 
reasonable,  which,  under  other  circumstances, 
would  be  unlawful,  unreasonable  an.l  a  nui- 
sance. To  constitute  a  nuisance,  the  use  must 
be  such  as  to  produce  a  tangible  and  appre- 
ciable injury  to  neighboring  property,  or 
such  as  to  render  its  enjoyment  specially  un- 
comfortable or  inconvenient." 
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And  in  Fogarty  y.  Junction  City  Pressed 
Brick  Co.  50  Kan.  478,  31  Pac.  1052,  18 
LR.A.  766,  it  was  said:  "The  theory  of 
ail  these  decisions  is,  that  every  one  is  bound 
to  make  such  a  reasonable  use  of  his  own 
property  as  to  not  occasion  unnecessary  an- 
noyance or  damage  to  his  neighbor.  If  be 
makes  an  unreasonable  or  unlawful  use  of  it, 
so  as  to  produce  material  injury  or  great  an- 
noyance to  his  neighbor,  he  will  be  guilty  of  a 
nuisance  to  his  neighbor,  and  the  law  will  hold 
him  responsible  for  the  consequent  damage." 

In  Phillips  V.  Lawrence  Vitrified  Brick,  etc. 
Co.  72  Kan.  643,  82  Pac.  787,  2  L.R.A.  ( N.S. ) 
92,  the  court  after  stating  the  general  rulo 
said:  "The  testimony  tended  to  show  that 
the  plant  is  located  in  a  sparsely  settled  dis- 
trict; that  the  shale  on  the  land  is  specially 
adapted  to  the  manufacture  of  vitrified  brick; 
that  it  is  the  only  plate  in  the  community 
where  the  shale  is  found,  and,  also,  tliat  the 
chief  value  of  the  land  is  in  the  shale;  and 
that  in  the  manufacture  of  brick  the  defend- 
ant was,  therefore,  only  developing  tlie 
natural  resources  of  its  land.  Modern  meth- 
ods and  appropriate  appliances  were  used  by 
the  defendant  in  the  manufacture  of  the 
brick,  and  there  was  no  negligence  in  the 
oprration  of  the  plant.  Tliere  is  a  sharp 
conflict  in  the  testimony  as  to  the  conse- 
quences of  the  operation  of  the  plant,  and, 
while  some  inconvenience  and  discomfort  re- 
Bult  from  the  operation,  there  is  testimony 
which  fairly  supports  the  finding  that  it  is 
not  so  serious  and  substantial  as  to  requiro 
the  abandonment  of  the  enterprise  or  the 
recovery  of  damages." 

In  Ladd  v.  Granite  State  Brick  Co.  68  N. 
H.  18.5,  37  Atl.  1041,  the  facts  were  stated 
as  follows:  "On  a  few  acres  of  the  plaintiff's 
land,  between  her  house  and  the  brick  kilns, 
there  is  a  natural  growth  of  hard  pine  and 
a  fimall  percentage  of  white  pine.  At  times, 
during  the  burning  of  brick,  smoke  or  vapor 
from  the  kilns  is  carried  by  the  wind  to  the 
plaintiff's  house,  causing  a  perceptible  odor 
that  is  offensive  and  temporarily  annoying  to 
the  plaintiff.  She  is  sixty-six  years  old,  and 
ha.5  been  for  manv  years  in  delicate  health, 
with  a  predicposition  to  bronchial  troubles 
and  erysipelas.  She  is  susceptible  to  irrita- 
tion from  atmospheric  changes  and  sensitive 
to  any  supposed  invasion  of  her  rights.  The 
nnoke  or  vapor  carried  to  her  house  is  not 
such  in  quantity  or  quality  as  to  cause  seri- 
ous inconvenience  or  perceptible  injury  to 
persons  of  ordinary  health  and  temperament, 
but  the  plaintiff,  in  her  enfeebled  state  and 
nervous  condition,  is  troubled  by  it.  It  op- 
presses her  breathing,  causes  her  to  cough 
more  than  usual,  and  has  a  tendency  to  bring 
out  erysipelas.  The  foliage  or  needles  on 
some  of  the  white  pines  nearest  to  the  kilns 
and  on  the  side  of  them  next  to  the  kilns 
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have  turned  to  a  reddish  brown  color,  indi- 
cating decay.  This  discoloration  was  caused 
by  the  smoke  or  gas  from  the  kilns.  No  trees 
have  been  killed.  The  value  of  the  grove  as 
a  protection  to  the  plaintiff's  dwelling  from 
winds  and  storms  is  not  affected,  nor  is  its 
ornamental  value  seriously  impaired."  Hold- 
ing that  such  a  state  of  facts  did  not  con- 
stitute the  brick  kiln  a  nuisance,  the  court 
said:  "Whatever  may  be  the  law  in  other 
jurisdictions,  it  must  be  regarded  as  settled 
in  this  state  that  the  test  is  the  reasonable- 
ness or  unreasonableness  of  the  business  in 
question  under  all  the  circumstances.  The 
owner  may  put  his  land  or  other  property 
to  any  use  not  unlawful  which,  in  view  of 
his  own  interest  and  that  of  all  persons  af- 
fected by  it,  is  a  reasonable  use.  For  the 
consequence  to  others  of  such  a  use,  he  is 
not  responsible." 

However,  it  is  not  necessary  that  the  in- 
juries caused  by  the  operation  of  a  brick 
kiln  be  accompanied  by  a  pecuniary  loss,  in 
order  that  it  shall  constitute  a  nuisance. 
Kirchgraber  v.  Lloyd,  69  Mo.  App.  59,  where- 
in it  was  said :  "The  instruction  is  so  worded 
as  to  admit  of  the  inference  by  the  jury  that 
the  plaintiff  could  not  recover,  unless  he  had 
suffered  some  special  damage  or  pecuniary 
loss.  That  is  not  the  law  in  actions  for 
private  nuisances.  If  the  vapors  and  smoke 
from  the  kiln  were  such  as  to  produce  ma- 
terial discomfort  to  the  plaintiff  or  his  fam- 
ily in  the  occupancy  of  their  home,  this  would 
have  entitled  plaintiff  to  a  verdict,  although 
he  had  suffered  no  special  damage  or  pecu- 
niary loss  on  account  of  it." 

Location^ 

The  question  whether  a  brick  kiln  ifl  a 
nuisance  is  to  be  determined  largely  by  its 
location  and  surroundings.  Thus  in  Downs 
T.  Greer  Beatty  Clay  Co.  29  Ohio  Cir.  Ct. 
Rep.  328,  where  it  appeared  that  a  brick  and 
hollow-ware  plant  was  located  in  a  section 
peculiarly  adapted  for  such  an  industry  and 
largely  given  over  to  similar  plants,  the  court, 
holding  that  the  facts  did  not  justify  it  in 
declaring  the  plant  a  nuisance,  stated  the  rule 
as  follows:  "That  the  industry  may  be  a 
nuisance  depending  upon  its  location,  the 
manner  of  conducting  it,  and  other  circum- 
stances there  can  be  no  question;  and  each 
case  must  depend,  therefore,  upon  its  own 
circumstances.  .  .  .  There  are  many  lo- 
calities where  such  manufactories  would  not 
be  considered  a  nuisance  while  there  are 
others  where  it  would  be  a  nuisance.  A  per- 
son or  corporation  would  not  be  permitted  to 
carry  on  such  a  business  with  its  attendant 
vapors  and  smoke  in  a  residence  portion  of 
the  city  while  in  other  parts  of  the  same 
city  it  would  be  perfectly  legal  to  do  so." 
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In  Huckenstine's  Appeal,  70  Pa.  St.  102. 
10  Am.  Rep.  669,  the  court,  refusing  to  en- 
join the  operation  of  a  brick  kiln  situated 
in  the  outskirts  of  the  city  of  Alleglieny,  said: 
"Brickmaking  is  a  useful  and  necessary  em- 
ployment, and  must  be  pursued  near  to  towns 
and  cities  where  bricks  are  chiefly  used. 
Brickburning,  an  essential  part  of  the  busi- 
ness, is  not  a  nuisance  per  se:  .  .  .  It,  as 
many  other  useful  employments  do,  may  pro- 
duce some  discomfort,  and  even  some  injury 
to  those  near  bv.  But  it  does  not  follow 
that  a  chancellor  would  enjoin  therefor.  The 
heat,  smoke  and  vapor  of  a  brick  kiln  cannot 
compare  with  those  of  many  manufactories 
carried  on  in  the  very  heart  of  such  busy 
cities  as  Pittsburg  and  Allegheny.  A  court 
exercising  the  power  of  a  chancellor,  whose 
arm  may  fall  with  crushing  force  upon  the 
(•very-day  business  of  men,  destroying  lawful 
means  of  support,  and  diverting  property  from 
legitimate  uses,  cannot  approach  such  cases 
as  this  with  too  much  caution.  Its  aid  is 
not  of  right  but  of  grace,  and  it  must  be  sure 
that  the  exercise  of  this  kingly  power  is  just, 
wise  and  proper,  before  it  takes  from  a  citi- 
7Xin  his  means  of  livelihood,  and  destroys  the 
value  of  his  property  for  legitimate  uses. 
And  more  than  this,  it  must  look  at  the 
customs  of  the  people,  the  characteristics  of 
their  business,  the  common  uses  of  property 
and  the  peculiar  circumstances  of  the  place 
wherein  it  is  called  upon  to  exercise  the  pow- 
er. In  no  other  way  can  its  justice,  wisdom 
and  propriety  be  exhibited  in  adjudicating 
upon  the  rights,  interest  and  employment  of 
the  people  subjected  to  its  power.  It  requires 
no  great  or  extraordinary  skill  to  inform  us 
of  the  nature  and  effect  of  a  brick  kiln,  with- 
in whose  walls  dried  clay  is  baked  into  bricks 
by  means  of  wood  and  coal  combined  together 
as  a  fuel.  It  is  a  subject  of  common  ob- 
servation, and  its  effects  are  not  so  mysteri- 
ous as  to  require  the  skill  of  the  chemist  to 
unfold  their  oc(iult  properties.  In  the  present 
ease  the  kiln  of  the  defendant  is  situated  on 
an  outskirt  of  the  city  of  Allegheny.  The 
properties  of  the  plaintiff  and  defendant  lie 
adjoining  each  other,  on  the  hillside  over- 
looking the  city,  whose  every-day  cloud  of 
smoke  from  thousands  of  chimneys  and  stacks 
hangs  like  a  pall  over  it,  obscuring  it  from 
^ight.  This  single  word  describes  the  char- 
acteristics of  this  city,  its  kind  of  fuel,  its 
business,  the  habits  of  its  people  and  the  in- 
dustries which  give  it  prosperity  and  wealth. 
The  people  who  live  in  such  a  city  or  within 
its  sphere  of  influence  do  so  of  choice,  and 
they  voluntarily  subject  themselves  to  its 
peculiarities  and  its  discomforts  for  the 
greater  benefit  they  think  they  derive 
from  their  residence  or  their  business 
there." 

But  it  has  been  held  that  a  brick  kiln  origi- 
nally not  a  nuisance,  may  become  such  be- 


cause of  the  growth  of  a  city.  State  v.  Board 
of  Health,  16  Mo.  App.  8,  wherein  it  was 
said:  "What  is  not  a  nuisance  per  se,  such 
a  trade  as  has  been  harmlessly  and  beneficial- 
ly carried  on, for  years  in  a  particular  locali- 
ty, may  become  a  public  nuisance  without 
any  change  in  the  way  in  which  it  is  con- 
ducted, by  reason  of  public  streets  being  laid 
out  near  it,  or  numerous  dwellings  erected 
in  its  vicinity,  so  that  it  becomes  a  sqrious 
annoyance.  Tlie  business  of  burning  brick 
is  a  lawful  and  necessary  business;  the  ques- 
tion as  to  whether  it  is  a  nuisance  or  not 
is  to  be  determined  largely  by  the  surround- 
ings of  the  brick  kiln." 

Injury  to  Vegetation. 

Where  a  brick  manufacturing  plant  is  so 
operated  as  to  generate  noxious  gases,  which 
when  carried  by  the  wind  on  the  adjacent 
lands  injures  and  destroys  trees  and  vegeta- 
tion, it  will  constitute  a  nuisance,  which  may 
be  abated  at  the  instance  of  the  person  in- 
jured. Thus  in  Powell  v.  Brookfield  Pressed 
Brick,  etc.  Mfg.  Co.  104  Mo.  App.  713,  78  8. 
W.  646,  it  was  said;  "The  defendant's  plant 
M'as  about  200  feet  from  the  plaintiff's  field 
of  corn.  The  smoke  and  gases  escaping  from 
the  defendant's  brick  kilns  indisputably  de- 
stroyed plaintiff's  growing  crop  of  corn.  And 
it  is  no  answer  for  the  nuisance  that  the  in- 
jury resulted  from  a  reasonable  use  of  the 
defendant's  brick  manufacturing  plant  or  that 
the  defendant's  brick  kilns  were  built  after 
the  most  approved  patterns,  and  that  it  em 
ployed  skilled  persons  in  burning  the  brick, 
for  the  fact  remains  undisputed  that  the 
smoke,  gases,  and  vapors  escaping  from  tlie 
defendant's  brick  kilns  settled  upon  and  de- 
stroyed the  plaintiff's  crops  and  thus  greatly 
injured  him  in  the  enjoyment  of  his  property. 
Though  the  defendant  was  an  incorporated 
company — an  artificial  entity — we  can  di.^- 
cover  nothing  in  its  charter  that  conferred  up- 
on it  in  respect  to  the  operation  of  its  plant 
any  greater  privilege  or  right  than  that  of  a 
natural  person.  There  is  nothing  there  thai 
expressly  or  by  implication  gave  it  the  right 
to  so  operate  its  plant  as  to  render  it  a 
nuisance  as  to  plaintiff.  It  is  clear  to  us 
from  the  evidence  that  in  the  operation  of 
the  defendant's  plant  the  principles  of  the 
maxim  sic  utere,  etc.,  already  quoted,  have 
been  utterly  disregarded." 

In  Fogarty  v.  Junction  City  Pressed  Brick 
Co.  50  kan.'478,  31  Pac.  1052,  18  L.R.^\.  75(i, 
a  brick  manufacturing  plant  was  declared  to 
be  a  nuisance  where  it  appeared  that  by  the 
improper  use  of  a  certain  kind  of  coal,  a  gas 
destructive  to  vegetation  was  produced,  which, 
when  blown  across  the  adjoining  wheat  fields, 
injured  and  destroyed  the  wheat. 

Similarly  in  Campbell  v.  Seaman,  63  N. 
Y.  508,  20  Am.  Rep.  567,  wherein  it  appeared 
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from  the  evidence  that  the  burning  of  the 
brick  kiln  had  produced  sulphuric  acid  gas, 
which,  when  blown  across  the  neighboring 
lands,  had  injured  and  killed  the  foliage  on 
white  and  yellow  pine  and  Norway  spruce 
And  bad  seriously  injured  grape  vines  and 
plum  trees,  it  was  held  that  the  brick  plant 
so  operated  was  a  nuisance. 

In  Huckenstine's  Appeal,  70  Pa.  St.  102, 
10  Am.  Hep.  669,  though  it  was  recognized 
that  unreasonable  and  material  injury  to 
Tegetation  would  constitute  a  brick  kiln  a  nui- 
»nce,  the  court  held  that  the  evidence  was 
not  sufficient  to  show  that  the  injury  was 
caused  by  the  operation  of  the  kiln. 

Danger  from  Fire, 

The  burning  of  a  brick  kiln  may  be  re- 
strained as  a  nuisance  w^here  it  appears  that 
there  is  eminent  danger  of  setting  fire  to  the 
adjacent  premises.  Fuselier  v.  Spalding,  2 
La.  Ann.  773,  wherein  it  was  said:  '*The 
plaintiff  had  a  clear  right  to  invoke  the  aid 
of  a  court  in  this  form,  to  protect  her  prop- 
erty from  an  impending  danger,  and  the 
health  of  herself  and  family  from  being  im- 
paired. The  evidence,  in  our  opinion,  shows 
that  the  kiln  could  not  have  been  burnt  in 
the  position  where  it  stood  without  exposing 
the  premises  of  the  plaintiff,  which  were  all 
of  wood,  to  danger  from  fire,  besides  seriously 
incommoding,  if  not  injuring  the  health,  of 
the  occupants." 

Combined  Injury  from  Several  Plants. 

A  brick  manufacturing  plant,  though  law- 
ful in  itself  and  not  constituting  a  nuisance 
by  its  operation  alone,  may  be  made  a  nui- 
sance by  proof  that  its  operation,  combined 
vith  causes  arising  from  the  operation  of  oth- 
er works  in  the  same  vicinity,  constitutes  a 
nuisance.  Harley  v.  Merrill  Brick  Co.  83 
la.  73,  48  N.  W.  1000.  In  that  case  the  court 
criticizing  an  instruction  to  the  effect  that 
in  determining  whether  a  business  was  a 
nuisance  the  operation  of  its  work<«  alone 
should  be  considered  and  that  it  could  not  be 
liable  for  a  nuisance  caused  in  part  by  others 
s«aid:  "It  is  well  settled  that  each  person 
who  acts  in  maintaining  a  nuisance  is  liable 
for  the  resulting  damage.  If  he  act  inde- 
pendently, and  not  in  concert  with  others, 
he  is  liable  for  the  damages  which  result 
from  his  own  act  only.  .  .  .  And  the  fact 
that  it  is  difficult  to  measure  accuratelv  the 
damage  which  was  caused  by  the  wrongful 
act  of  each  contributor  to  the  aggregate  re- 


sult does  not  affect  the  rule,  nor  make  any- 
one liable  for  the  acts  of  others.  ...  It 
is  said  that  a  different  rule  applies  to  smoke 
than  to  other  nuisances,  for  the  reason  that 
it  is  much  more  common,  and  in  many  cities 
not  to  be  avoided.  We  know  of  no  reason 
why  the  rule  under  consideration  should  not 
be  applied  to  all  nuisances,  whether  due  to 
smoke,  smell,  water,  gas,  noise  or  other  of 
the  common  sources  of  nuisance.  .  .  .  But, 
however  that  may  be,  we  are  of  the  opinion 
that  the  rule  applies  to  smoke  nuisances. 
The  case  under  consideration,  if  the  claim 
of  the  plaintiff  be  well  founded,  illustrates 
its  wisdom.  The  works  of  the  defendant  are 
nearer  to  the  residence  of  the  plaintiff  than 
any  other  place  in  which  coal  is  burned  in 
considerable  quantities.  The  plaintiff  eon- 
tends  that  the  works  of  the  defendant,  when 
in  operation,  discharged  great  quantities  of 
thick,  black  smoke,  soot  and  gas,  which  were 
injurious  to  health  and  property;  and  that, 
if  smoke,  soot  and  gas  came  from  any  other 
source,  it  was  in  such  small  quantities  as  not 
to  be  annoying.  If  that  be  true  it  would  be 
a  perversion  of  justice  to  hold  that  the 
chief  wrongdoer  shall  be  held  harmless,  be- 
cause, without  the  contributions  of  others, 
the  cause  of  complaint  would  not  have  been 
a  nuisance,  and,  therefore,  that  the  plaintiff 
is  remediless.  Under  the  theory  of  the  court's 
eharge  no  nuisance  created  by  different  per- 
sons, however  great,  could  be  abated  if  the 
acts  of  each  person,  considered  apart  from 
the  acts  of  the  others,  would  not  amount  to 
a  nuisance.  In  our  opinion  that  is  not  the 
law.  In  determining  whether  a  nuisance  ex- 
ists in  a  given  case  all  material  facts  must 
be  considered;  as  the  place  where  the  acts 
complained  of  are  done,  the  manner  of  their 
performance,  their  necessity  and  the  author- 
ity under  which  the  person  responsible  acts. 
If  the  smoke  which  is  caused  by  the  burning 
of  soft  coal  throughout  the  city  of  Des  MoincH 
is  offensive  at  times  it  does  not  follow  that 
a  nuisance,  within  the  meaning  of  the  law, 
has  been  committed,  and  that  the  occupant  of 
each  private  dwelling  house  in  which  such 
coal  is  burned  is  guilty  of  participation  in 
it.  If  such  a  nuisance  were  committed  there 
might  be  a  contribution  to  it  so  slight  and 
inconsequential  that  the  law  would  not  take 
notice  of  it.  What  relief,  if  any,  in  addition 
to  the  recovery  of  damages  the  plaintiff  would 
be  entitled  to  in  this  action,  if  she  establish 
her  claim,  is  a  question  not  so  presented  that 
we  are  required  to  determine  it." 
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New  York  Court  of  Appeals — ^February  22^ 

1916. 

211  N.  r.  2eS;  111  N.  B.  832. 


Building  Contracts  »  Liability  on 
Contractor's  Bond  —  Waiver  —  New 
Contract  for  Completion  of  Work. 

Plaintiff,  who  entered  into  a  contract  for 
excavation  work,  with  a  provision  tliat  for 
any  delay  after  a  fixed  date  damages  should 
be  liquidated  at  $10  per  day,  and  to  whom 
the  contractor  gave  a  surety  bond  conditioned 
for  the  faithful  performance  of  the  contract, 
and  who  after  the  contractor's  abandonment 
of  the  work  at  once  made  demand  on  the 
surety  and  notified  it  of  the  contractor's  de- 
fault and  that  it  would  be  held  responsible 
for  the  damages,  by  entering  into  a  new  con- 
tract with  the  contractor,  assented  to  bv  the 
surety,  and  providing  that  it  should  not  be 
deemed  to  waive  the  original  contract  and 
under  which  the  work  was  completed  at  an 
increased  cost,  does  not  extinguish  his  right 
of  action  against  the  surety  for  damages  for 
breach  of  the  first  contract. 

Limitation  of  Aotions  —  Tolling  Stat- 
ute —  Absence  from  Jurisdiction. 

Under  Code  Civ.  Proc.  §  401,  providing 
that,  if  when  a  cause  of  action  accrues 
jigainst  a  person  he  is  without  tlie  state,  the 
action  may  be  commenced  within  the  time  lim- 
ited therefor  after  his  return  to  the  state, 
with  certain  exceptions  as  to  dosi^nations  by 
foreign  corporations,  there  is  no  distinction 
between  a  limitation  prescribed  by  statute 
and  one  prescribed  by  contract. 

Foreig^n  Corporation  —  Bight  to  Plead 
Limitations* 

Under  Code  Civ.  Proc.  §  401,  providing 
that,  if  when  a  cause  of  action  accrues 
against  a  person  he  is  without  the  state,  the 
action  mav  be  commenced  within  the  time 
limited  therefor  after  his  return  to  the  state, 
and  that  it  shall  not  apply  while  designa- 
tions made  by  foreign  corporations  as  pre- 
scribed by  section  4.32,  subd.  2,  remain  in 
force,  considering  the  exception  as  at  the 
time  of  its  adoption  when  it  referred  to  per- 
sonal service  of  a  summons  by  delivery  to 
persons  designated  to  accept  service  for  for- 
eign ecirporatinns,  whether  licensed  to  do  busi- 
ness in  the  state  or  not,  a  foreign  surety  com- 
pany which  could  not  bring  itself  within  the 
exception  because  not  within  the  scope  of  the 
General  Corporation  Law,  but  which  had  a 
representative  for  the  service  of  process  under 
the  law,  and  which  was  engaged  m  permanent 
business  in  the  state,  was  to  be  treated  as  a 
domestic  corporation,  and  hence  had  the  right 
to  make  tlie  defense  that  an  action  against  it 
was  not  begun  in  time. 

[See  note  at  end  of  this  case.] 


Building  Contracts  »  Recovery  for 
Breach  by  Contractor  —  Conditions 
Precedent. 

Plaintiff,  entering  Into  a  contract  with  a 
contracting  company  for  excavation  work  to 
be  completed  for  a  certaiii  price  and  by  a 
certain  date,  with  a  provision  for  liquidated 
damages,  upon  which  the  contractor  gave  a 
surety  bond  conditioned  for  the  faithful  per- 
formance of  the  contract,  on  the  contractor's 
abandonment  of  the  woi4c,  is  under  no  duty 
to  complete  it  as  a  condition  precedent  to  his 
recovery  of  damages. 

Contractor's  Bond  —  Limitation  of 
Time  for  Suit  —  Effect  of  Abandon- 
ment of  Work. 

A  surety  bond  to  plaintiff  on  his  contract 
with  a  contracting  company  for  excavation 
work  to  be  done  by  a  certain  day  and  for  a 
certain  price,  with  a  provision  that  after  a 
certain  date  damages  were  to  be  liquidated 
at  $10  a  day,  conditioned  for  the  faithful 
performance  of  the  contract,  and  providing: 
that  actions  against  it  must  be  begun  witiiin 
six  months  after  tJio  completion  of  the  work 
specified  in  the  contract,  assumes  completion 
of  the  work,  and  will  apply  when  the  work 
has  been  done  under  the  contract,  but  doe.s 
not  apply  as  against  plaintiff's  action  for 
damages  for  the  contractor's  abandonment  oi 
and  refusal  to  complete  the  work. 

Principal  and  Surety  —  Construction 
of  Obligation  —  Construetion  in  Fa- 
vnr  of  Obligee. 

Words  of  doubtful  meaning  in  the  language 
of  a  surety  bond  prescribing  a  limitation  of 
action  thereon  must  be  construed  in  favor  of 
the  beneficiary. 

Cotney  v.  United  Surety  Co.  160  N.  Y. 
App.  Div.  698,  affirmed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Action  by  John  F.  Comey,  plaintiff,  against 
United  Surety  Company, .  defendant.  .Judg- 
ment for  defendant  at  Trial  Term  of  Supreme 
Court.  Judgment  reversed  by  Appellate  Di- 
vision of  Supreme  Court.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Edwin  Rlumenstiel  and  Milton  M.  Blumen- 
thaJ  for  app(^llant. 

Hugh  A .  Bayne  and  Edward  E.  Sprague  for 
respondent. 

[270]  Cabdozo,  J.— In  August,  1908,  the 
plaintiff  made  a  contract  with  the  Pucci  Con- 
tracting Company  for  the  excavation  by  that 
company  of  a  plot  of  ground  in  the  city  of 
New  York.  The  work  w^as  to  be  done  by  April 
15,  1909,  and  the  price  to  be  paid  for  it  was 
$20,000.  For  any  delay  after  May  1,  1909, 
the  damages  were  liquidated  at  $10  a  day. 
The  contractor  gave  ii  bond  in  the  sum  of 
$7,500  conditioned  for  the  faithful  perform- 
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ance  of  the  [271]  contract.  The  bond  was 
signed  by  the  defendant  as  surety.  It  con- 
tains a  provision  that  actions  against  the 
surety  must  be  begun  "within  six  months 
4ifter  the  completion  of  the  work  specified  in 
said  contract."  The  work  proceeded  until 
February  1,  1909.  The  contractor  then  aban- 
doned the  job,  and  on  March  1,  1909,  express- 
ly refused  to  go  on.  The  plaintiff  at  once 
made  demand  upon  the  defendant.  He  gave 
notice  that  the  contractor  was  in  default, 
and  that  the  defendant  would  be  held  respon- 
sible for  the  damages.  Sie  also  gave  notice 
that  the  same  contractor  was  about  to  sub- 
mit an  offer  of  the  terms  on  which  the  work 
would  be  resumed  and  carried  to  completion. 
On  May  28,  1909,  with  the  approval  of  the 
defendant,  a  new  contract  was  made.  The 
contractor  undertook  to  finish  the  work  of 
excavation  for  $17,564.40,  which  in  view  of 
previous  part  payments  was  an  advanoe  of 
about  $3,300  over  the  original  price.  Provi- 
sion was  made  that  "this  agreement  shall 
not  be  deemed  to  revive  said  original  contract 
of  August  19,  1908^  or  as  a  waiver  of  any 
rights  thereunder,  but  all  the  provisions 
thereof  shall  apply  to  this  agreement  except 
as  herein  modified."  The  defendant  indorsed 
on  this  agreement  a  statement  of  its  approval 
"without  prejudice  to  any  rights,  of  the  re- 
spective parties"  under  the  existing  bond. 
The  work  was  then  continued;  it  was  com- 
pleted in  February,  1910;  and  nine  months 
later,  in  November,  1910,  this  action  was  be- 
gun. By  the  judgment  of  the  Appellate  Divi- 
sion, the  defendant  has  been  held  liable  on 
its  bond  for  the  increased  cost  of  completion 
and  for  the  damages  resulting  from  delay. 

We  think  there  is  nothing  in  the  point  that 
the  effect  of  the  new  contract  was  to  extinr 
guish  the  right  of  action  against  the  surety. 
The  contract  itself  supplies  the  sufficient  an- 
swer to  that  claim*  It  says  in  so  many  words 
that  the  old  contract  is  not  to  be  deemed  re- 
vived, and  that  no  rights  that  have  accrued 
under  it  are  waived.  The  cause  of  action 
against  the  defendant  was  thus  [272]  plainly 
preserved.  The  plaintiff  had  already  given 
notice  that  the  increased  cost  of  completion 
would  be  charged  against  the  surety.  The 
only  effect  of  the  new  contract  was  to  measure 
the  increased  cost  by  payments  to  the  same 
contractor  rather  than  by  payments  to  an- 
other. To  hold  otherwise  would  be  to  say 
that  the  plaintiff  gave  away  his  right  of  ac- 
tion against  the  surety,  and  assumed  the 
extra  cost  himself.  There  is  no  suggestion  of 
such  a  ptir]K>se.  The  cause  of  action  had  al- 
ready accrued,  and  it  has  been  neither  satis- 
fied nor  released  (McKnight  v.  Dunlop,  5 
K.  Y.  637,  644,  55  Am.  Dec.  370). 

The  question  remains  whether  the  action 
Was  begun  in  time.  The  bond,  we  have  seen, 
requires  that  actions  against  the  surety  must 


be  begun  '^within  six  months  after  the  com- 
pletion of  the  work  specified  in  said  con- 
tract."- This  action  was  not  begun  till  nine 
months  afterwards.  The  defendant  insists 
that  the  cause  of  action  has  been  barred  by 
this  contractual  limitation.  To  this  the  plain* 
tiff'  makes  two  answers:  first,  that  the  de- 
fendant, as  a  foreign  corporation,  is  preclud- 
ed from  taking  advantage  of  any  defense  of 
limitation,  whether  statutory  or  contractual; 
and  second,  tliat  the  contractual  limitation, 
if  the  defendant  is  in  a  position  to  take  ad- 
vantage of  it,  does  not  fit  the  facts. 

The  law  of  New  York  has  long  been  that 
the  time  during  which  a  person  against  whom 
a  cause  of  action  has  accrued,  is  absent  from 
the  state,  is  not  to  be  taken  as  any  part  of 
the  time  limited  for  the  commencement  of 
an  action  (2  R.  S.  297,  §  27;  Code  of  Tro- 
cedure,  §  100;  Code  of  Civ.  Pjo.  §  401) ;  and 
this  court  is  committed  to  the  view  that  there 
is  no  distinction  in  that  respect  between  a 
limitation  prescribed  by  statute  and  one  im- 
posed by  contract  (Hamilton  v.  Royal  Ins. 
Co.  156  N.  y.  327,  50  N.  E,  863,  42  I>.R.A. 
48o).  Tlie  question  came  up  in  Olcott  v. 
Tioga  R.  Co.  20  N.  Y.  210,  75  Am.  Dee. 
303,  decided  in  1859,  whether  corporations 
are  "persons"  within  the  meaning  of  that 
rule.  The  argument  was  that  such  corpora- 
tions, if  persons,  [273]  are  always  absent 
from  this  state.  They  dwell,  it  was  said,  only 
in  the  state  of  their  creation.  The  argument 
prevailed,  and  the  decision  was  that  the  stat- 
ute reaches  all  persons,  natural  or  juristic, 
and  hence  that  a  foreign  corporation  sued  in 
this  state  can  never  avail  itself  of  the  Stat- 
ute of  Limitations.  The  ruling  did  not  es- 
cape criticism  (Tioga  R.  Co.  v.  BIossburg> 
etc.  R.  Co.  20  Wall.  137,  143,  152,  22  U.  S. 
(L.  ed. )  331);  but  it  was  adhered  to  as 
settled  law.  In  Rathbun  v.  Northern  Cent.  R. 
Co.  50  N.  Y.  656,  decided  in  1872,  and  in 
Boardman  v.  Lake  Shore,  etc.  R.  Co.  84  N.  Y. 
]57,  decided  in  1881,  we  applied  it  to  rail- 
road corporations,  which,  though  organized 
in  other  states,  operated  their  lines  in  this 
state  and  were  permanently  represented  here 
by  officers  and  agents.  But  the  position  of 
the  defendant  corporations  in  all  those  caseti 
differs  from  the  position  of  the  defendant  now 
before  us.  They  had  their  property  here; 
they  had  their  representatives  here;  they 
were  exercising  their  corporate  franchises 
here;  but  they  were  not  here  by  force  of  a 
license  sought  for  and  granted  under  the  au- 
thority of  our  local  law.  This  defendant  is  a 
foreign  corporation,  but  its  franchise  to  act 
as  a  corporation  does  not  empower  it  to 
transact  the  business  of  insurance  in  this 
state.  It  must  subject  itself  to  our  laws,  it 
must  obtain  the  license  of  our  government,  or 
its  business  becomes  illegal  (Insurance  Law, 
§  9;  L.  1909,  ch.  33;  Consol.  Laws,  ch.  2S). 
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It  has,  therefore,  filed  with  the  superintendent 
of  insurance  **a  written  appointment  of  the 
superintendent  to  be  the  true  and  law'ful  at- 
torney of  such  corporation  in  and  for  this 
state,  upon  whom  all  lawful  process  in  any 
action  or  proceeding  against  the  corporation 
may  be  served  with  the  same  effect  as  if  it 
was  a  domestic  corporation"  (Insurance  Law, 
§  30 ) ,  and  has  received  from  the  superintend- 
ent a  certificate  that  it  is  authorized  to 
transact  an  insurance  business  in  this  state 
(Insurance  Law,  §  9) .  It  is  here  because  our 
gov^rnment  has  said  that  it  may  come  here, 
[274]  and  has  defined  the  terms  and  condi- 
tions that  entitle  it  to  stay  here. 

We  think  that  a  foreign  corporation  thus 
licensed  under  our  own  laws  may  not  with 
reason  be  lield  to  be  absent  from  our  state. 
It  owes  to  the  law  of  its  creation  its  fran- 
chise to  be  a  corporation,  but  it  owes  to  the 
law  of  this  state  the  privilege  of  doing  busi- 
ness within  our  borders.  In  exercising  that 
privilege  it  may  be  dealt  with  as  if  it  were 
in  truth  a  domestic  corporation.  This  view 
of  its  position  has  support  in  recent  decisions. 
In  Morgan  v.  Mutual  Ben.  L.  Ins.  Co.  180 
N.  Y.  447,  454,  82  N.  E.  438,  we  held  that  for 
many  purposes  a  foreign  insurance  company, 
transacting  business  here,  must  be  **treated 
as  a  domestic  insurance  company  and  a:^ 
domiciled  in  this  state."  We  pointed  out 
that  its  presence  here  is  "not  temporary,  but 
continuous,"  and  under  the  authoritv  of  our 
laws.  More  recently,  in  Lockwood  v.  U.  S. 
Steel  Corp.  209  N.  Y.  375,  385,  103  N.  E.  697, 
L.R.A.19L')C  471,  we  said  that  foreign  insur- 
ance companies  must  be  **regfarded  as  domi- 
ciled for  certain  purposes  in  the  foreign  state 
where  they  are  permitted  to  do  business." 
(See  also  New  England  ^lut.  L.  Ins.  Co.  v. 
Woodworth,  111  U.  S.  138,  4  S.  Ct.  364,  28 
U.  S.  (L.  ed.)  379.)  The  principle  of  these 
decisions  is  applicable  here.  The  defendant 
is  not  here  occasionally  and  according  to  the 
shifting  pleasure  of  its  managers.  It  is  here 
with  a  representative  for  the  service  of  process 
under  an  appointment  made  permanent  by 
the  will  of  the  law.  In  its  transaction  of 
business  in  New  York,  it  is  to  be  dealt  with, 
pro  han  tnce,  as  a  domestic  corporation. 

We  think  there  is  nothing  in  the  language 
of  section  401  of  the  Code  of  Civil  Procedure 
at  war  with  this  conclusion.  The  first  sen- 
tence of  that  section  lias  been  carried  forward 
from  section  100  of  the  former  Code  of  Pro- 
cedure: "If,  when  the  cause  of  action  ac- 
crues against  a  person,  he  is  without  the 
state,  the  action  may  be  commenced  within 
the  time  limited  therefor,  after  his  return 
into  the  state."  In  1888  the  amendment  waa 
added:  [275]  "But  this  section  does  not  ap- 
ply, while  a  designation,  made  as  pt escribed 
in  section  430,  or  in  subdivision  second  of 
section  432,  of  this  act,  remains  in  force." 
The  designation  prescribed  by  section  430  is 


a  designation  made  by  a  resident  of  the  state 
who  is  of  full  age,  and  must  be  filed  with  the 
clerk  of  the  county  where  the  maker  of  the 
designation  resides.  That  provision  is  in- 
applicable to  corporations.  The  designation 
prescribed  by  subdivision  2  of  section  432  is 
one  made  by  a  foreign  corporation  under  sec- 
tion 16  of  the  General  Corporation  Law,  and 
must  be  filed  with  the  secretary  of  state.  Tlie 
defendant  has  not  complied  with  that  provi- 
sion. It  could  not,  for  section  16  of  the 
General  Corporation  Law  does  not  apply  to 
insurance  or  other  moneyed  corporations 
(Gen.  Corp.  Law  [Cons.  Laws,  ch.  23],  §  15). 
The  representative  of  insurance  companies 
for  the  service  of  process  is  the  superintend- 
ent of  insurance,  and  the  appointment  must 
be  filed  with  him.  It  is  true,  therefore,  that 
the  defendant  h^^s  not  brought  itself  within 
the  exceptions  enumerated  in  section  401  of 
the  Code.  But  the  fact  that  it  is  not  within, 
the  exceptions  does  not  mean  that  it  is  with- 
in the  rule.  To  bring  it  within  the  rule,  it 
must  appear  to  have  been  absent  from  the 
state.  Unless  it  has  been  absent,  it  does  not 
need  the  benefit  of  the  exceptions. 

The  argument  is  made,  however,  that  the 
exceptions  suggest  a  construction  by  the  le^ 
islature  of  the  meaning  of  absence  from  t!ir 
state.  It  is  said  that  the  exception  of  bu»i 
nes8  corporations,  licensed  under  flection  l(r 
of  the  General  Corporation  Law,  was  needles?* 
if  the  legislature  did  not  believe  that  they 
would  otherwise  be  within  the  rule.  What  is 
true  of  business  corporations  must  also,  it  is- 
said,  to  be  true  of  insurance  corporation?. 
That  argument  overlooks  the  fact  that  when 
section  401  was  amended  in  1888,  subdivisiorr 
2  of  section  432  did  not  read  as  it  does  to 
day.  It  received  its  present  form  in  190n 
(L.  1909,  ch.  65).  In  1888,  it  referred  to 
designations  made  by  any  foreign  corpora- 
tion, whether  licensed  to  do  [276]  business 
here  or  not.  It  was  not  confined  to  designa- 
tions by  licensed  corporations.  To  exclude 
from  section  401  corporations  complying  with 
subdivision  2  of  section  432,  did  not,  there- 
fore, import  a  belief  that  corporations  licensed 
under  our  laws  were  absent  from  the  state. 
The  exceptions  efitablished  in  1888  must,  of 
course,  varv  automaticallv  with  the  changes 
of  section  432:  but  what  concerns  us  now  is 
the  light  which  the  exceptions  cast  upon  the 
body  of  the  rule,  and  for  that  purpose  we 
must  consider  them  as  of  the  time  of  their 
adoption.  Thus  viewed,  they  suggest  noth- 
ing at  variance  with  our  conclusion.  Indeed, 
even  if  section  432  had  read  in  1888  precise- 
Iv  as  it  does  to-dav,  it  would  be  hard  to  be'- 
lieve  that  the  legislature  had  in  mind  an 
arbitrarv  discrimination  between  business 
corporations  on  the  one  hand,  and  moneyed 
corporations  on  the  other.  It  would  be  easier 
to  believe  that  an  exception,  in  reality  need- 
less, had  been  stated  from  excess  of  caution. 
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We  hold,  therefore,  that  the  defendant  haa 
the  right,  like  a  domestic  corporation,  to  take 
advantage  of  the  defense  that  the  action  was 
not  begun  in  time.  Whether  it  was  begun 
in  time,  remains  to  be  considered.  The  bond 
provides  that  any  action  under  it  "must  be 
instituted  within  six  months  after  the  rom- 
jilction  of  the  work  specified  in  said  contract." 
To  determine  whether  that  limitation  is  ap- 
plicable here,  we  must  keep  in  mind  the  pre- 
ci»e  nature  of  the  contractor's  breach  and  of 
the  plaintifTs  cause  of  action.  The  cause  of 
action  accrued  long  before  the  work  was  com- 
pleted. It  accrued  in  March,  1009,  when  the 
fontractor  refused  to  go  on.  It  was  a  cause 
of  action  to  recover  damages  for  the  abandon- 
ment of  the  contract.  The  plaintiff  was  under 
no  duty  to  complete  the  work.  If  he  had  not 
completed  it,  he  would  still  have  been  en- 
titled to  his  damages  (Kidd  v.  McCormick, 
83  X.  Y.  391,  397).  The  fact  that  he  did 
complete  it  makes  the  proof  of  his  damages 
more  certain.  It  supplies  evidence  of  his  loss 
which  might  otherwise  [277]  have  depended 
upon  the  estimates  of  experts.  It  has  no 
other  importance.  It  is  not  an  element  of 
the  cause  of  action.  What  the  plaintiff  did  in 
finishing  the  work  was  not  done  as  the  con- 
tractor's agent  (Murphy  v.  Buckmau,  66  X. 
Y.  297 )  ;  he  did  not  elect  to  keep  the  contract 
alive ;  he  treated  it  as  repudiated,  and  claimed 
his  damages  for  the  breach. 

In  this  situation  the  contractual  limita- 
tion   must   be   held   to   be   inapplicable.     A 
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NOTE. 


The  reported  case,  while  adhering  to  the 
general  rule  obtaining  in  its  jurisdiction  that 
a  foreign  corporation  may  not  take  advantagi* 
of  the  statute  of  limitations,  holds  that  it  is 
not  applicable  to  a  corporation  doing  an 
insurance  business,  which  has  in  order  to  ob- 
tain the  right  to  do  business  in  the  state  ap- 
plied for  and  obtained  an  official  license  there- 
in. The  right  of  a  foreign  corporation  to 
plead  the  statute  of  limitations  is  discussed 
in  the  notes  to  Williams  v.  Metropolitan  St. 
R.  Co.  1  Ann.  Cas.  6;  Volivar  v.  Richmond 
Cedar  Works,  21  Ann.  Cas.  623;  Hale  v.  St. 
Louis,  etc.  R.  Co.  Ann.  Cas.  1915D  907;  and 
Hopkins  v.  Clyde,  104  Am.  St.  Rep.  737. 
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cause  of  action  to  recover  damages  for 
refusal  to  complete  the  work  cannot  be 
subject  to  a  limitation  which  assumes 
completion  of  the  work.  That  limitation 
applies  when  the  work  has  been  done  un- 
der the  contract.  It  applies  when  the  con- 
tract has  been  kept  alive,  and  after  the  work 
has  been  done,  the  claim  is  made,  for  illus- 
tration, that  it  has  been  done  defectively. 
In  those  and  like  cases  it  is  only  after  th» 
work  has  been  done  that  a  cause  of  action 
arises,  for  only  then  can  it  be  known  whether 
the  contractor  is  in  default.  But  here  the 
plalntiflTs  grievance  is  a  total  abandonment. 
His  cause  of  action  was  not  postponed  until 
completion,  did  not  depend  upon  completion, 
and  ought  not  to  be  a^ected  by  a  limitation 
which  postulates  completion.  The  language 
of  the  bond  is  the  defendant's;  the  general 
law  of  limitations  is  not  to  readily  displaced; 
and  words  of  doubtful  meaning  must  be  con- 
strued in  favor  of  the  plaintiff  (American 
Suretv  Co.  v.  Paulv,  170  U.  S.  133,  145,  18 
S.  Ct."552,  42  U.  S.*  (L.  ed.)  977). 

The  judgment  should  be  afTirmed,  with 
cost  p. 

Willard  Bartlett,  Ch.  J.,  Iliscock,  Chase, 
Cuddeback,  Hogan  and  Pound,  JJ.,  concur. 

Judgment  affirmed.  . 

Motion  for  reargument  denied  April  18, 
1916  (218  N.  Y.  625,  112  N.  E.  1055). 


Escrows   —   Unaiitkorised    Delivery   liy 
Esoroxir  Holder. 

One  Havlicheck  and  wife  entered  into  a 
written  contract  of  sale  of  400  acres  of  land, 
near  Minot,  to  plaintiffs.  Eighty  acres  of 
Illinois  land  was  to  be  accepted  in  part  pay- 
ment. The  contract  provided  for  inspection 
of  the  Illinois  land.  It  was  reported  to  be 
satisfactory.  H.  and  wife  then  executed  to 
Thornhill  their  warrantv  deed  to  the  400 
acres  and  a  bill  of  sale  of  the  personal  prop- 
erty thereon,  pursuant  to  the  contract. 
Plaintiffs  executed  their  deed  to  the  Illinois 
land.  All  deeds,  bill  of  sale,  and  the  prelimi- 
nary contract  of  sale,  accompanied  by  a  writ- 
ten escrow  agreement,  were  deposited  in  the 
Second  National  Bank  of  Minot.  This  bank 
received  as  depositary  in  escrow  all  of  the 
deeds  to  be  delivered  according  to  the  condi- 
tions of  the  written  escrow  agreement,  which 
provided  that  the  deeds  were  "to  be  delivered 
to  the  parties  who  are  entitled  to  same  upon 
performance  of  the  agreements  set  forth"  in 
the  preliminary  agreement  of  purchase  and 
sale  of  the  land.  The  original  sale  agreement 
stipulated  for  an  initial  payment  of  $1,  made 
and  received;  that  certain  mortgages  should 
l>e  assumed  by  the  purchaser;  and  the  further 
payment  of  $3,000  in  cash  should  be  made  by 
Thornhill  to  H.,  but  with  no  definite  time 
fixed  for  payment.  Abstracts  of  title  to  all 
land  here  and  in  Illinois  were  also  to  be  fur- 
nished. No  stipulation  was  made  for  inspec- 
tion of  them.  These  papers  were  so  deposited 
in  escrow  on  April  15,  1912.    Four  days  later 
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II.  and  wife  executed  and  delivered  their  war- 
ranty deeds,  immediately  placed  of  record,  to 
the  400  acres  to  defendant,  Olson,  as  grantee, 
who,  under  the  iindings  of  the  jury,  it  must 
iie  assumed,  bought  with  notice  of  the  escrow 
arrangement  and  the  previous  deposit  of  the 
papers  thereunder  with  the  bank.  On  April 
23d  plaintiffs  procured  title  to  the  Illinois 
tract,  which  before  that  time  they  did  not 
own,  although  they  had  attempted  to  deed 
same  bv  the  invalid  deed  in  wliicli  the  wife* 
of  one  of  said  grantors  had  not  joined,  and 
which  deed  had  been  one  of  the  instruments 
deposited  in  escrow.  May  11  th  a  second  and 
valid  d»?ed  to  the  Illinois  tract  was  deposited 
with  the  bank  to  replace  the  invalid  one,  or 
to  cure  any  defect  of  title  thereunder,  and  on 
that  day  plaintiff  served  notice  on  If.  and 
wife  to  appear  at  the  bank  at  a  certain  hour 
that  day  to  close  up  the  escrow  matter.  They 
did  not  appear.  On  April  19th  Thornhiil 
served  Olson  with  a  written  notice  of  the 
escrow  arrangement,  stating  that  "all  inter- 
eat,  right,  or  title  you  acquire  in  said  prem- 
ises you  take  subject  to  the  equities  of  the 
undersigned  under  and  by  virtue  of  said  con- 
tract for  deed."  On  May  11th  plaintifTs, 
acting  by  their  agent,  the  Brush-McWilliams 
Company,  deposited  with  said  bank  a  check 
drawn  by  plaintifTs  on  an  Illinois  bank  and 
indorsed  by  the  Brush-McWilliaras  Company, 
which  check  was  payable  to  said  bank,  as 
payee,  for  the  sum  of  $3,000.  The  bank  there- 
upon treated  the  check  as  cash,  but  retained 
it,  and  it  n^ver  has  been  cashed.  On  deposit 
with  it  of  said  <*heck,  tlie  bank  delivered  on 
May  11th  the  deed  of  II..  and  wife,  held  by 
it  in  escrow,  to  plaintifTs.  Neither  H.  and 
wife  nor  Olson  has  ever  participated  in  the 
escrow  proceedings  after  April  ISth,  nor  done 
any  act  to  recognize  the  same,  or  toward  per- 
formance of  the  original  contract  of  sale, 
after  the  deposit  in  escrow  made  April  15th; 
but  on  the  contrary  have  disret^arded  the 
same,  Olson  having  claimed  at  all  times  to 
have  been  a  good  faith  purchaser,  without  no- 
tice of  the  escrow  proceedings.  He  has  paid 
li.  and  wife  part,  if  not  all,  of  the  considera- 
tion for  his  deed.  The  action,  though  in 
equity  to  quiet  title,  is  based  upon  title  aris- 
ing under  a  valid  delivery  by  the  bank  to 
plaintiffs  of  the  deed  in  escrow.  It  was  tried 
as  a  law  action  to  a  jury,  which  found  for 
plaintifTs  for  possession  and  $750  damages 
for  detention  thereof.  Findings  and  conclu- 
sions were  also  made  in  accordance  with  and 
supplemental  to  the  verdict.  Defendant  ap- 
peals as  in  an  action  at  law  on  specifications 
of  error,  and  not  as  on  a  trial  de  novo,  and 
the  case  is  submitted  on  appeal  as  a  law 
case  on  an  appeal  from  both  an  order  denying 
a  new  trial  and  from  the  judgment.  It  is 
held  that  the  delivery  of  the  deed  by  the  bank 
to  plaintifTs  was  unauthorized,  and  was  in 
disre.'jard  of  the  escrow  agreement  in  that  it 
was  delivered  without  a  ca.sh  payment  made 
by  plaint  iH's  of  $3,000  to  said  depositary,  as 
was  stipubit^nl  for  by  the  escrow  agreement 
before  a  vilid  second  delivery  of  the  deed 
could  be  made. 

Sa-ntfj. 

Under  the  escrow   agreement  said  deposi- 
tary was  without  authority  to  accept  a  check 


as  and  in  lieu  of  a  cash  payment,  and  that 
the  doctrine  of  substantial  performance  does 
not  apply  to  a  second  delivery  of  deeds  under 
a  written  escrow  agreement. 

Eif  eot  of  Unautliorised  DeliTery  liy  Es- 
erow  Holder. 

The  conditions  stipulated  for  in  an  escrow 
agreement  in  writing,  upon  which  the  second 
delivery  of  the  deed  shall  be  made,  are  con- 
ditions precedent  to  its  valid  second  delivery, 
and  the  consent  of  the  grantor  to  its  second 
delivery  is  deemed  to  be  withheld  until  full 
compliance  has  been  had  with  the  escrow 
agreement.  As  a  deed  delivered  without  con- 
sent of  the  grantor  passes  no  title,  consent 
being  essential  to  its  validity,  a  deed  deliv- 
ered by  the  depositary  in  violation  of  the 
escrow  agreement  is  no  delivery  and  passes 
no  title. 

[See  note  at  end  of  this  case.] 

Same. 

The  depositary  is  the  agent  of  both  par- 
ties, but  neither  for  one  more  than  the  other, 
and  is  empowered  to  aid  neither,  and  is  mere- 
ly a  conduit  used  in  passing  title  for  conven- 
ience and  safety.  A  delivery  by  tht?  deposi- 
tary in  excess  of  its  powers  is  a  nullity. 

[See  note  at  end  of  this  case.] 

Same. 

The  reception  by  the  bank  of  the  check  in 
lieu  of  money  did  not  amount  to  a  loan  of 
money  by  the  bank  to  the  plaintiffs*  and  will 
not  be  treated  as  snch. 

[See  note  at  end  of  this  case.] 

Same. 

The  act  of  the  depositary  in  accepting  the 
check  as  cash  was  not  the  act  of  the  grantors, 
but  was  void  as  in  excess  of  authority  con- 
ferred by  them  upon  the  bank. 

[See  note  at  end  of  this  case.] 

Same. 

The  question  involved  is  one  of  perform- 
ance of  the  escrow  agreement — not  of  the 
ability  of  the  plaintiffs  to  perform  that  agree> 
ment-^s  such  ability,  without  full  perform- 
ance, cannot  amount  to  compliance. 

[See  note  at  end  of  this  case.] 

Appeal    and    Error    —    AdKereAoe     te 
Tl&eory  Below. 

The  case  is  treated  on  this  appeal  as  it  was 
tried  below,  and  treated  by  the  parties  on  the 
appeal,  viz.,  a  review  of  errors  at  law  in  a 
law  action,  and  not  a  trial  de  novo. 

Same. 

It  appears  from  the  theory  had  of  the  case 
on  trial  and  on  appeal  that  no  title  can  ever 
be  shown  to  have  been  in  plaintiffs,  and  that 
they  can  never  receiver  on  the  basis  of  title 
having  passed  to  them,  and  are  thorcfore 
without  possibility  of  relief  in  this  action ; 
and  the  same  is  accH)rdingly  ordered  dismissed. 

Escrows  —  "Seoond  DeliTery." 

Tlie  legal  delivery  by  the  depositary  of  a 
deed  pla('('<l  in  escrow  is  technically  known  as 
the  ''second  dclivcrv." 

Appeal  from  District  Court,  Ward  county: 
Leiohton,  Judge. 

Action  by  Fred  0.  Thornhiil  et  a!.,  plain- 
tiffs, against  Jourgen  Olson,  defendant.  Judg- 
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ment  for  plaintiffs.    Defendant  appeals.    TIi6 
facts  are  stated  in  the  opinion.    Hevissed. 

Palda,  Aaker  d  Greene  for  appellant. 
Oreenleaf,  Bradford  d  Noah  for  respond- 
ents. 

[87]  Goes,  J. — The  complaint  la  in  the 
usual  form  of  an  action  to  quiet  title,  al- 
leging plaintiffs  to  be  the  owners  ip  fee  of  the 
400  acres  involved.  The  relief  sought  is 
confirmation  of  title  in  plaintiffs  and  posses- 
sion, and  $2,000  for  use  and  occupancy,  and 
general  equitable  relief.  The  answer  claims 
title  in  defendant  and  demands  a  dismissal. 
A  jury  was  used  and  a  general  verdict  was 
found  for  plaintifTs.  In  addition  thereto  the 
court  filed  findings  and  conclusions.  Judg- 
men(t  was  rendered  in  the  plaintiffs*  favor 
quieting  title  in  them  to  the  land,  and  award- 
ing them  judgment  in  the  sum  of  $760  dam- 
ages. Motion  for  new  trial  was  made,  based 
upon  errors  of  law  occurring  at  the  trial  and 
insuificiency  of  the  evidence  to  justify  the 
verdict  and  findings.  Defendant  iippeals  from 
both  the  judgment  rendered  and  the  order 
denying  a  new  trial. 

In  brief,  the  facts  are  that  both  parties  to 
tliis  action  are  real  estate  dealers  operating 
at  Minot,  the  plaintiffs  thirough  the  Brush- 
McWilliams  Company,  managed  by  H.  J. 
Halvorson.  In  April,  1912,  Frank  Havlicheek 
and  wife  owned  the  real  estate  the  subject  of 
this  suit.  On  the  8th  of  that  month  they 
entered  into  a  written  agreement  with  Thorn- 
hill  for  the  sale  to  him  of  the  land  and  all 
the  personal  property  thereon  for  a  considera- 
tion of  some  $6,900  and  the  further  transfer 
to  them  of  an  80-acre  tract  in  Illinois,  and 
stipulating  that  the  Illinois  tract  should  be 
examined  by  one  Voitan,  a  son-in-law  of 
Havlicheek,  and  if  found  as  stated  the  con- 
tract should  be  "binding  and  in  full  force  and 
effect."  The  contract  provided  as  to  the 
money  consideration  [88]  as  follows:  **In 
consideration  thereof  the  second  party 
(Thornhill)  covenants  and  agrees  to  pay  the 
sum  of  $3,000  in  cash,  $1  of  which  is  paid 
and  receipt  whereof  is  hereby  acknowledged; 
as  a  consideration  of  the  performance  of  this 
contract,  said  second  party  shall  assume  and 
pay  one  mortgage  for  $3,300  due  1917,  draw- 
ing 8  per  cent  interest,  and  one  mortgage  for 
$000  due  1915,  drawing  9  per  cent  interest.", 

Soon  after  the  execution  of  this  prelimi- 
nary agreement,  Voitan  inspected  the  80-acre 
tract  in  Illinois,  and  on  return  made  a  favor- 
able report  to  Havlicheek.  Further  papers 
▼ere  then  executed.  These  consisted  of  a 
Warranty  deed  by  Bob  Willets  and  F.  C. 
Thornhill,  as  grantors,  to  Frank  Havlicheek, 
as  grantee,  purporting  to  convey  the  Illinois 
80-aere  tract.  On  the  same  date,  April  15, 
1912,  Havlicheek  and  wife  executed  to  plain- 


tiffs a  bill  of  sale  of  the  personal  property  on 
the  farm  and  also  their  warranty  deed  to 
plaintiffs  of  the  farm.  These  deeds  and  bill 
of  sale,  together  with  the  preliminary  agree- 
ment of  purchase  and  sale,  were  placed  by  the 
Brush-MoWilliams  Company,  acting  as  agent 
of  the  plaintiff,  in  the  Second  National  Bank 
of  Minot.  Tlie  following  written  statement, 
agreed  to  by  the  parties,  accompanied  the  de- 
posit of  said  papers,  viz.:  "We  herewith 
deliver  to  you  to  be  held  in  escrow  the  follow- 
ing papers,  to  wit:  (the  preliminary  agree- 
ment, bill  of  sale,  and  two  warranty  deeds 
above  mentioned  are  here  described).  The 
above  papers  to  be  delivered  to  the  parties 
who  are  entitled  to  same  upon  performance  of 
the  agreements  set  forth  in  the  agreement 
dated  April  8,  1912,  first  above  mentioned.*' 
(This  has  reference  to  the  preliminary  agree- 
ment of  purchase  and  sale.)  "In  addition  to 
the  agreement  first  above  described,  it  is 
agreed  and  understood  that  there  is  a  $700 
mortgage  to  the  Second  National  Bank  of 
Minot,  North  Dakota,  dated  April  3,  1912, 
due  October  1st,  1912,  drawing  12  per  cent 
Interest,  made  by  Frank  Havlicheek  and  Mary 
Havlicheek,  which  is  to  be  paid  by  Havlichek 
and  released  immediately."  No  money  was 
deposited  or  paid,  otlier  than  the  initial  pay- 
ment of  $1,  mentioned  in  the  preliminary 
contract.  Said  contract  contained  no  stipu- 
lation as  to  when  the  $3,000  in  cash  should  be 
paid,  nor  did  it  contain  any  provision  as  to 
examination  of  abstracts  of  title  that  the 
parties  therein  contracted  to  furnish.  Subse- 
quent to  the  deposit  of  these  papers  in  the 
bank,  Thornhill  procured  title  by  deed  on 
[89]  April  23d,  1912,  to  the  Illinois  SOacre 
tract.  On  May  6,  1912,  recognizing  that  the 
deed  of  Bob  Willets  and  F.  C.  Thornhill  of 
April  15,  1912,  to  Frank  Havlicheek,  was  not 
signed  by  the  wife  of  Willets,  plaintiffs  caused 
a  new  warranty  deed  to  the  Illinois  tract  to 
be  executed  by  Robert  W.  Willets  and  wife 
and  Fred  C.  Thornhill.  This  deed  was  de- 
posited with  the  Second  National  Bank  by  the 
agent  of  the  B rush -Mc Williams  Company,  to- 
gether with  a  check  for  $3,000,  dated  May  11, 
1912,  payable  to  the  order  of  the  Second 
National  Bank,  signed  by  "Willets  &  Thorn- 
hill, by  F.  C.  Thornhill,"  and  drawn  on  "D. 
A.  Bridgeford  &  Company,  Farmers  Bank, 
Joy,  Illinois,"  and  indorsed  by  "Brush-Mc- 
Williams  Company,  E.  A.  Long,  Sec'y."  On 
the  same  day  there  was  served  upon  Havli- 
cheek and  wife  a  notice  subscribed  by  Willets 
and  Thornhill  stating  that  they  were  "now 
ready  to  close  the  deal  between  themselves 
and  you,  the  papers  in  which  were  deposited 
in  escrow  in  the  Second  National  Bank  of 
Minot,  North  Dakota,  heretofore,  and  vou 
will  be  at  the  Second  National  Bank  at  10 
o'clock  A.  M.  on  Saturday,  May  11,  1912,  so 
that   the   matter   can    be   fully   closed    up." 
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Havlichecks  did  not  appear,  however,  as  they 
had  on  April  19th,  two  days  after  the  deposit 
of  the  so-called  escrow  agreement  with  the 
bank,  executed  and  delivered  for  a  casli  con- 
sideration paid  them  their  warranty  deed  to 
the  land  in  controversv  to  the  defendant, 
Jourgen  Olson,  as  grantee,  and  which  deed 
was  that  dav  filed  for  record.  Without  cash- 
ing  the  check  for  $3,000,  treating  the  same  as 
cash,  the  bank  delivered  to  plaintiffs  the  deed 
of  Havlicheck  and  wife  to  plaintiffs.  This 
deed  was  placed  on  record  May  11th.  On  or 
shortly  after  April  19th,  1912,  plaintiffs, 
learning  of  Olson's  purchase  of  this  land, 
caused  a  written  notice  signed  by  F.  G.  Thorn- 
hill,  to  be  served  upon  Olson.  It  reads: 
"You  are  hereby  notified  that  the  undersigned 
holds  a  contract  for  deed,  dated  April  8,  1912, 
executed  and  delivered  by  Frank  Havlicheck 
and  Mary  Havlicheck,  his  wife,  to  F.  C. 
Tliornhill,  bv  the  terms  of  which  the  said 
Frank  Havlicheck  and  Mary  Havlicheck 
have  agreed,  in  writing,  to  convey  by  war- 
ranty deed  unto  the  said  F.  C.  Thornhill  (now 
follows  the  description  of  the  land),  and  you 
are  notified  that  any  and  all  interest,  right, 
or  title  you  acquire  in  said  premises  you  take 
subject  to  the  equities  of  the  undersigned 
under  and  by  virtue  of  said  contract  for  deed. 
You  are  further  notified  that  said  contract 
covers  a  contract  [90]  for  sale  of  certain 
personal  property  (now  follows  the  descrip- 
tion of  the  personal  property),  said  prop- 
erty being  situated  on  the  above  described 
real  estate.  Dated  this  19th  day  of  April  a. 
D.  1912."  This  notice  is  significant  in  view 
of  the  fact  that  it  amounts  to  a  construction 
of  the  escrow  arrangement  contemporaneous 
with  that  agreement.  It  is  dated  two  days 
after  the  deposit  of  the  papers  with  the  bank. 
In  its  instructions  to  the  jury  the  court 
left  as  a  fact  for  its  determination  the  mat- 
ter of  whether  the  plaintiffs  "have  complied 
with  all  the  conditions  of  the  contract  entered 
into  between  plaintiffs  and  Frank  and  Mary 
Havlicheck  relating  to  the  sale  and  purchase 
of  the  real  estate  in  question."  It  then  in- 
structed that,  "if  you  find  that  plaintiffs  have 
complied  with  all  conditions  of  the  contract 
between  plaintiffs  and  Frank  and  Mary  Havli- 
check, and  further  find  that  defendant  at  the 
time  he  received  the  deed  from  Frank  and 
Mary  Havlicheck  did  know  of  the  making  of 
the  contract  between  Frank  and  Mary  Havli- 
check and  the  plaintiffs,  or  had  notice  thereof 
sufficient  to  place  a  prudent  man  upon  in- 
quiry, and  before  the  payment  by  defendant 
of  the  $3,900,  then  your  verdict  must  be  for 
the  plaintiff.'*  The  right  of  recovery  was 
made  to  depend  upon  whether  defendant  had 
notice  of  the  escrow  arrangement.  As  the 
jury  found  for  the  plaintiffs,  it  must  be  as- 
sumed for  the  purposes  of  this  decision  that 
defendant  had  notice  of    such    deposit    and 


bought  subject  to  the    rights    of    plaintiffd 
thereunder. 

Defendant  strenuously  insists,  first,  that 
plaintiffs  must  recover  upon  the  strength  of 
their  own  title,  and  not  upon  the  weakness  of 
that  of  their  adversary,  and,  second,  that  in 
order  to  recover  as  owners  or  at  all,  they 
must  establish  that  title  vested  in  them  by  a 
valid  delivery  of  the  Havlichecks*  deeds  de- 
posited in  escrow;  and  defendant  asserts  that 
a  valid  delivery  has  never  been  had,  inasmuch 
as  a  full  performance  on  the  part  of  the  plain- 
tiffs of  the  escrow  agreement  has  not  only  not 
been  shown,  but  that  the  evidence  conclusive- 
ly establishes  nonperformance  of  that  agree- 
ment in  that  deliverv  of  the  Havlicheck  deed 
to  the  plaintiffs,  as  made  by  the  depositary, 
was  unauthorized  and  void,  and  did  not  and 
eould  not  clothe  plaintiffs  with  title;  and  that 
therefore  plaintiffs  have  no  title  and  cannot 
maintain  this  action.  To  quote  from  the 
brief  of  appellant:  "At  the  time  of  the  de- 
posit on  April  17,  1912,  the  plaintiffs  had 
three  things  to  do,  namely,  pay  [91]  $3,000 
in  cash,  deliver  a  new  deed,  and  furnish  an 
abstract  of  title  to  the  lands  conveyed  by  such 
deed.  The  doing  of  those  things  would  consti- 
tute performance  on  their  part.  ...  In 
the  case  at  bar  there  cannot  be  found  in  the 
original  contract  between  Havlicheck  and  the 
plaintiffs,  nor  in  the  memorandum  filed  with 
the  depositary,  the  slightest  intimation  of  the 
purpose  to  confer  on  the  depositary  any  power 
to  pass  on  the  sufficiency  of  the  plaintiffs* 
deed  or  of  the  abstract  of  title  to  the  Illinoii> 
property,  nor  is  there  anything  at  all  to  indi- 
cate that  plaintiffs  were  to  deposit  anything 
with  him,  either  the  money,  deed,  or  abstract. 
He  was  simply  authorized  to  deliver  the 
papers  named  to  the  parties  who  are  entitled 
to  the  same  upon  performance  of  the  agree- 
ment. The  agreement  requires  the  payment 
to  Havlicheck  of  $3,000  in  cash,  the  delivery 
to  him  of  a  deed  and  abstract  of  title  to  the 
Illinois  land.  Now,  can  we  read  into  the»e 
exhibits  authority  to  the  bank  to  do  what  it 
did  in  thia  case?  accept  a  check  from  unknown 
parties  on  an  unknown  bank — ^no  matter  how 
well  indorsed — in  lieu  of  cash;  a  deed  not  in 
the  usual  form  of  conveyances  made  in  this 
state  conveying  land  in  another  state;  an 
abstract  of  title  on  the  sufficiencv  of  which 
even  an  attorney  would  not  undertake  to  give 
,  an  opinion,  and  all  this  without  even  con- 
ferring with  the  persons  whose  property  it 
attempted  to  dispose  of  by  the  immediate 
delivery  to  the  plaintiffs  of  the  deed  to 
that  property  ?"  The  question  of  the  perform- 
ance is  thus  raised,  and  nonperformance  is 
asserted. 

Neither  the  agreement  of  sale  nor  the 
memorandum  of  the  escrow  agreement 
clothes  the  depositary,  the  hank,  with  the 
power  to  make  a  new  agreement  with  either 
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party  to  the  escrow  arrangement,  such  as  was 
in  fact  made  when  the  bank  elected  to  receive, 
instead  of  cash,  a  chose  in  action.  It  is  true 
it  asserts  that  it  received  this  as  cash,  and 
would  pay  the  cash  on  it,  a  matter  wholly  im- 
material inasmuch  as  no  act  of  its  was  called 
for  imder  the  contract;  nor  could  it  thus 
supplement  and  so  perform  the  agreements 
covenanted  to  be  done  by  plaintiffs.  Assume 
that  the  depositing  of  the  papers  with  the 
bank  would  be  held  as  an  authorization  of 
the  deposit  of  the  money  at  that  place  in  lieu 
of  the  papers  delivered,  still  the  fact  remains 
that  a  check  for  $3,000  is  not  $3,000  in  cash, 
nor  does  it  demonstrate  that  plaintiffs  could 
comply  with  their  agreement  and  pay  $3,000. 
cash.  In  the  law  governing  performance  of  es- 
crow agreements,  there  is  no  doctrine  of  [92] 
substantial  compliance  to  be  found.  Compli- 
ance must  be  full  and  to  the  letter,  or  else  con- 
stitute but  noncompliance.  The  principle  must 
not  be  ignored  that  the  parties  to  the  escrow 
agreement  have  accurately  defined  the  con- 
ditions under  which  the  legal  delivery,  techni- 
cally known  as  the  second  delivery,  by  the 
depositary,  shall  take  place.  Until  exact  com- 
pliance with  such  stipulated  conditions  is 
had,  the  deed  is  presumed,  if  delivered,  when 
legality  of  delivery  is  challenged  on  such 
grounds,  to  have  been  wrongfully  delivered, 
!!ome  cases  going  to  the  extent  of  treating  it 
on  the  basis  of  a  stolen  deed.  The  gist  of  the 
';'.iestion  is  that  by  the  escrow  agreement  the 
grantor  thereby  states  the  conditions  prece- 
dent, upon  full  performance  of  which  only  he 
consents  to  the  second  dcliverv  of  his  deed; 
and  as  it  is  such  second  delivery  that  causes 
the  divestiture  of  his  title,  he  thus  stipulates 
for  the  conditions  precedent  under  which  only 
he  consents  to  the  delivery  and  thereby  the 
parting  with  his  title  to  the  grantee.  Con- 
versely, his  consent  is,  by  the  terms  of  his 
stipulation,  the  escrow  agreement,  withheld 
until  such  full  compliance.  A  deed  delivered 
without  consent  passes  no  title,  as  the  de- 
livery is  as  essential  to  the  passing  of  title  as 
is  the  existence  of  the  written  deed  itself. 
Consequently,  as  between  the  parties  to  an 
escrow  agreement,  the  grantee  in  a  deed  so  de- 
IiTered  must  show  compliance  with  the 
escrow  agreement  before  a  valid  delivery  is 
established  and  title  thereunder  is  shown  to 
have  been  vested.  And  the  depositary  i.^  the 
&gent  of  both  parties,  neither  for  one  more 
than  the  other,  but  is  empowered  to  aid 
neither,  being  merely  the  conduit  used  in  the 
transaction  for  convenience  and  safety  Some 
authorities  term  the  depositary  under  an 
escrow  agreement  as  the  special  agent  of  both 
parties,  with  powers  limited  only  to  those 
f^tipulated  for  in  the  escrow  aj:;reement.  His 
powers  are  thus  limited,  however  he  may  be 
termed.  Hence,  it  was  not  within  the  power 
of  the  bank  by  its  act  to  aid  plaintiffs  in  their 


performance  by  saying  that  it,  a  mere  de- 
positary, and  powerless  except  to  receive  the 
money  at  the  most,  would  treat  the  check  as 
cash,  or  on  Havlicheck's  demand  pay  cash  on 
the  check  to  him,  something  it  was  under  no 
obligation  to  do  unless  he  himself  first  elect- 
ed to  treat  the  check  as  cash,  something  he 
never  has  done.  Certainly  the  bank  could 
not  make  such  election  for  him.  The  princi- 
ples of  law  are  the  same  whether  a  financial 
institution  or  a  pauper  be  chosen  as  the  de- 
positary. The  powers  of  either  cannot  ex- 
ceed [93]  those  conferred  by  the  escrow  agree- 
ment. This  case  involves  nothing  analogous 
to  the  doctrine  of  equitable  performance, 
wherein  it  has  been  held  that  a  party  refusing 
to  perform  and  convey  where  checks  or  drafts 
are  tendered  in  payment  must  refuse  on  the 
specific  ground  of  their  not  amounting  to 
cash,  or  be  held  to  waive  it.  North  Dakota 
Horse,  etc.  Co.  v.  Serunigard,  17  N.  D.  466- 
478.  29  L.R.A.(N.S.)  508,  138  Am.  St.  Rep. 
717,  117  N.  W.  453;  McCulloch  v.  Bauer,  24 
N.  D.  109,  139  N.  W.  318;  McVeety  v.  Harvey 
Mercantile  Co.  24  N.  D.  245,  139  *^N.  W.  586, 
Ann.  Cas.  1915B  1028;  Wells  v.  Page,  3 
L.R.A.(N.S.)  103,  and  note  (48  Ore.  74.  82 
Pac.  856)  Such  cases  turn  on  the  proof  of 
ability  to  perform,  instead  of,  as  here,  on  the 
fact  of  performance  or  nonperformance.  We 
are  not  concerned  with  the  ability  of  the 
plaintifTs  to  have  paid  $3,000,  nor  with  wheth- 
er this  check  might  not  have  been  cashed  or 
been  convertible  into  cash.  Instead,  notwith- 
standing their  ability  may  be  presumed,  de- 
livery of  the  deed  has  not  been  had,  because 
the  condition  precedent  to  its  delivery  did  not 
turn  on  that  question,  but  instead  was  depend- 
ent upon  performance  by  the  payment  of  the 
cash,  a  condition  which  the  depositary  was 
powerless  to  alter.  True,  plaintiffs  could 
have  borrowed  $3,000  of  the  depositary  bank 
as  a  separate  transaction,  had  it,  as  a  bank 
and  independently,  loaned  it  to  plaintiffs,  and 
said  amount  then  left  with  the  bank  would 
no  doubt  have  constituted  performance  so  far 
as  a  cash  deposit  was  concerned.  But  this 
was  not  the  legal  effect  of  what  was  done,  as, 
no  doubt,  might  have  developed  had  thin 
check  been  transmitted  to  the  bank  on  whicli 
it  was  drawn  and  had  it  gone  to  protest.  It 
was  a  simple  matter  to  say  that  this  check 
would  have  been  treated  as  cash,  as  the  bank 
cashier  testifies.  H.  had  the  right  to  have  the 
cash  there,  instead  of  something  that  the 
bank  might  term,  and  credit  convenience 
might  consider,  "equally  as  good"  as  cash 
For  plaintiffs  the  check  is  better  than  cash 
for  they  still  possess  the  cash  in  lieu  thereof. 
The  consent  to  the  delivery  of  the  deed,  made 
by  the  depositary,  was  never  given  by  the 
Havlichecks,  inasmuch  as  the  conditions  upon 
which  they  would  consent  to  a  delivery  had 
never     been     complied    with,    and    the    deed 
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therefore,  as  between  the  parties  to  this 
action,  challenged  on  that  ground,  is  void. 
Tiffany,  Real  Prop.  §  406:  "An  escrow  is,  it 
has  been  held,  utterly  invalid  to  transfer  any 
ri^rhts  until  the  performance  of  the  condition, 
[94]  so  that,  if  the  person  with  whom  it  is 
deposited  wrongfully  yields  possession  there- 
of to  the  grantee,  it  cannot  transfer  any 
title;"  citing  Smith  v.  South  Royalton  Bank, 
32  Vt.  341,  76  Am.  Dec.  179;  Hinman  v. 
Booth,  21  Wend.  (N.  Y.)  267;  Calhoun  Coun- 
ty V.  American  Emigrant  Co.  93  U.  S.  127, 
23  U.  S.  (L.  ed.)  827;  Heney  v.  Pcsoli,  100 
Cal.  53,  41  Pac.  819;  Taft  v.  Taft,  59  Mich. 
195,  60  Am.  Rep.  291,  26  X.  W.  426  (opinion 
by  Justice  Campbell)  ;  Harkreader  v.  Clayton, 
56  Miss.  383,  31  Am.  Rep.  369;  Jackson  v. 
Rowley,  88  la.  184,  65  N.  \V.  339;  Ober  v. 
Pendleton,  30  Ark.  61;  Black  v.  Shreve,  13 
N.  J.  Eq.  458;  Everts  v.  Agnes,  4  Wis.  343, 
65  Am.  Dec.  314.  See  also  Artcher  v.  Whalen, 
1  Wend.  (N.  Y.)  179;  Jackson  v.  Catlin,  2 
Johns.  (N.  Y.)  248,  3  Am.  Dec.  415,  affirmed 
in  8  Johns.  (N.  Y.)  520,  holding  that  the 
condition  must  not  only  be  performed  within 
a  reasonable  lime,  but  by  the  particular  party 
specified  in  the  agreement.  These  authori- 
ties are  elaborately  reviewed  in  Taft  v.  Taft, 
59  Mich.  195,  CO  Am.  Rep.  291,  26  N.  W.  426, 
as  is  also  the  doctrine  of  relation  urged  by 
respondent,  but  which  is  of  no  concern;  inas- 
much as  no  title  ever  vested  in  the  plaint iiTs 
the  doctrine  of  relation  need  not  be  discussed. 
From  the  syllabus  in  Everts  v.  Agnes,  4  Wis. 
343,  65  Am.  Dec.  314,  we  quote:  "Delivery  of 
an  escrow,  to  be  valid,  must  be  with  assent  of 
grantor;  if  its  delivery  is  made  to  depend 
upon  the  performance  of  certain  conditions, 
his  consent  is  withheld  until  such  perform- 
ance." "If  the  grantee  obtains  possession  of 
the  escrow  without  the  performance  of  the 
conditions,  he  acquired  no  title  thereby.'* 
"Depositary  of  escrow  is  as  much  agent  of 
grantee  as  of  grantor.  If  he  delivers  escrow 
before  the  proper  conditions  have  been  per- 
formed, he  cannot  be  said  to  have  done  so  as 
the  agent  of  the  grantor.  To  ol)tain  escrow 
from  depositary,  without  performing  con- 
ditions upon  which  it  was  to  be  delivered,  is 
as  much  against  the  assent  of  the  grantor  as 
it  would  be  to  take  it  from  the  desk  or  drawer 
where  the  grantor  had  deposited  it,  without 
his  knowledge  or  consent."  In  Tiedeman  on 
Real  Property,  3d  ed.  §  579,  it  is  stated:  "A 
delivery  before  the  performance  of  the  con- 
dition will  not  have  the  effect  of  passing  the 
title  to  the  grantee,  not  even  against  innocent 
purchasers  for  the  value  of  the  grantee." 
"Escrows  can  operate  only  from  the  time  that 
the  condition  is  performed;"  citing,  besides 
some  of  the  above  cases,  Chipman  v.  Tucker,  , 
38  Wis.  43,  20  Am.  Rep.  1;  Houston  Land, 
etc.  Co.  v.  Hubbard,  37  Tex.  Civ.  [95]  App. 
646,  85  S.  W.  474;  Sutton  v.  Gibson,  119  Ky. 


422,  84  S.  W.  335;  Wisconsin,  etc.  R.  Co.  ▼. 
McKenna,  139  Mich.  43,  102  X.  W.  281.    "An 
instrument  delivered  in  violation  of  the  terms 
on  which  it  has  been  placed  as  an  escrow  is 
not  in  fact  delivered,  and  that  its  possession 
by  the  grantee  is  no  more  effective  to  convey-- 
title  than  would  be  the  possession  of  a  forged 
or  stolen  instrument.     Some  authorities  pro- 
ceed upon  the  theory  that  a  depositary  ia  a 
special  agent  of  the  depositor,  and  therefore, 
his  powers  being  limited  to  the  conditions  of 
the   deposit,  one  who    claims    through    him 
takes  the  risk  of    the    agent    exceeding    his 
powers,"   16  Cyc.  682.     "If  the  deed   is   de- 
livered before  the  previous  condition  is  per- 
formed, it  will  not  be  the  deed  of  the  grantor, 
or  have  any  effect  as  such.     .     .     .     'The  dv- 
livery,  to  be  valid,  must  be  with  the  assent 
of  the  grantor;  if  the  grantee  obtained  pos- 
session of  the  escrow  without  performance  of 
the  condition,  he  obtains  no  title  thereby,  be- 
cause there  has  been  no  delivery  with  the  as- 
sent of  the  grantor,  which  assent  is  dependent 
upon     compliance     with      the      condition."* 
Washb.  Real  Prop.  §  2180.    Continuing  as  to 
the  relation  of  the    depositary,    the    author 
says:     "The  depositary  of  an  escrow  was  as 
much  agent  of  the  grantee  as  of  the  grantor. 
*He  is  as  much  bound  to  deliver  the  deed  on 
performance  of  the  condition  as  he  is  to  with- 
hold it  until  performance.    And,  being  thus  iii 
the  hands  of  the  agent  of    the   grantee,    the 
deed  takes  effect  the  moment  the  condition  i» 
performed,  without  any  formal  delivery  info 
the  hands  of  the  grantee;"  citing  Shirley  v. 
Ayres,  14  Ohio  308,  45  Am.  Dec.  546.    See  also 
11  Am.  &  Kng.  Enc.  of  Law  (2d  ed.)  34.5-349, 
that  **the  grantee  or  other  party  who  ia  to  re- 
ceive the  benefit  of  the  instrument  cannot  ac- 
quire the  title  by  gaining  possei^sion  of  it  by 
theft,  by  fraud,  or  by  the  voluntary  act  of  the 
depositary,  but  only  by  the  performance  of 
the  condition  or  the  happening  of  the  con- 
tingency."   In  the  note  to  page  349  it  is  stat- 
ed that  "a  literal  compliance  with  condition 
is  necessary."  See  also  Patrick  v.  McCormick, 
10  Neb.  1,  4  N.  W.  312:  Schmidt  v.  Musson, 
20  S.  D.  389,  107   N.  W.  367;    Matteson    v. 
Smith,  61  Neb.  761,  86  N.  W.  472 ;  Daggett  v. 
Daggett,    143    Mass.  516,  10  N.  E.  311.     In 
fact  there  seems  to  be  no  authority  to  the 
contrary.    Respondents'  brief  cites  none.    The 
main  payment  of  $3,000  cash,  called  for  by 
the    contract,    and    the    only    cash    payment 
stipulated  for,  has  never  been  made  to  the 
depositary.     This  stands  admitted.     Defend- 
ant   urges   nonperformance    [96]    and    is    in 
position  to  make  tliat  defense.    Only  one  con- 
clusion can  be  reached,  and  that  is  that  no 
valid  deliverv  of  the    Ilavlicheck    deed    has 
been  had,  and  that    plaintiffs    have    neither 
title  nor  vestige  of  title  upon  which  to  base 
their  action,  not  maintainable  without  proof 
of  title  in  them.    There  was  no  proof  of  per- 
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formance  for  submission  to  the  jury,  hence 
their  finding  is  a  nullity. 

It  appears  conclusively  that  plaintiffs  can- 
not recover  relief  in  this  form  of  action,  and 
upon  the  theory  upon  which  the  same  has  been 
tried,  the  record  establishing  that  no  title  can 
ever  be  shown  in  plaintiffs,  and  without  which 
as  a  basis  plaintiffs  cannot  recover.  This  ap- 
pellate court  is  confronted  with  the  fact  that 
ihis  action,  though  in  equity,  is  here  on  ap- 
peal taken  as  in  a  law  case.  It  is  therefore 
limited  to  a  review  of  errors  of  law,  instead 
of  empowered  to  try  the  issues  de  novo.  Peck- 
ham  V.  Van  Bergen,  8  N.  D.  595,  80  N.  W. 
759;  Merritt  v.  Adams  County  Land,  etc.  Co. 
29  y.  D.  496,  151  N.  W.  13.  The  theory  upon 
which  the  trial  and  appeal  have  been  had  has 
been  adopted,  and  accordingly  judgment  will 
be  directed  as  in  an  action  at  law,  where  the 
right  of  the  plaintiff  to  ever  recover  is  by  the 
proof  conclusively  negatived.  It  is  therefore 
ordered  that  the  judgment,  verdict,  findings, 
and  conclusions  entered,  be  set  aside  and 
vacated,  and  a  judgment  be  entered  dismiss- 
ing this  action,  but  without  prejudice,  how- 
ever, to  plaintiffs'  right  to  maintain  another 
action  to  enforce  any  right  which  they  may 
Iiave  had  under  the  contracts. 

CiiRiSTiANSON,  J.    {disseniing). — ^I    cannot 
agree  to  the  legal  principles  announced  by  my 
associates    in    this    case.     This    action    was 
brought   to  determine  adverse  claims  under 
the  provisions  of  chapter  31   (§§  8144-816,')) 
of  the  Code  of  Civil  Procedure  of  the  Com- 
piled Laws  of  1913.    The  complaint  is  drawn 
in  strict  conformity  with  the  form  provided 
by  §   8147,  Compiled  Laws,  and  the  prayer 
for    judgment    demanded    involves    all     six 
of  the  grounds  provided  for  in  the  prayer  for 
judgment  in  this  section.     The  complaint  al- 
leged that  the  plaintiff  was  the  owner  of  the 
premises,  and  in  the  fifth  subdivision  of  the 
prayer  for  judgment  asked  for  $2,000  dam- 
ages for  the  use  and  occupancy  of  the  prem- 
ises.     The    defendant    in    his    answer,    after 
denying  the  allegations  of  the  plaintiff's  com- 
plaint, further  alleged  "that  he  is  the  owner 
in  fee  of  the  real  estate  described  in  the  com- 
plaint, [97]  having  purchased  the  same  from 
Frank  Havlicheck,  the  owner  thereof,  and  that 
possession  of  the  said  premises  was  delivered 
over  to  him  at  the  time  of  the  purchase  by 
the  said  Frank  Havlicheck,"  and  prayed  for 
judgment  that  he  be  adjudged  the  owner  in 
fee  of  the  premises,  and  that  plaintiffs  be  de- 
creed to  have  no  right,  title,  or  interest  there- 
in, and  be  enjoined  from  further  asserting  the 
same.     It  is  true  as  stated  in    the    majority 
opinion  that  upon  the  request  of  the  defend- 
ant, certain    issues   were    submitted    by   the 
trial  court  to  a  jury.    The  only  questions  sub- 
mitted were  whether  or  not  the  plaintiffs  had 
complied  with  their  part  of    the    agreement 
Ann.  Cas.  1917E. — 28. 


with  Havlicheck,  and  the  value  of  the  rents 
and  improvements.  Tlie  jury  returned  a  ver- 
dict in  favor  of  the  plaintiffs,  and  also  found 
the  value  of  the  use  and  occupancy  of  the  land 
to  be  $750.  The  court  thereupon  made  find- 
ings of  the  fact  and  conclusions  of  the  law  the 
same  as  in  an  action  in  equity,  and  judgment 
was  entered  pursuant  to  such  findings  and 
conclusions.  The  answer  of  the  defendant 
asserting  title  in  himself  and  asking  for 
affirmative  judgment  was  a  counterclaim. 
Power  v.  Bowdle,  3  N.  D.  107,  21  L.R.A.  328, 
44  Am.  St.  Rep.  611,  54  N.  W.  404;  Betts  v. 
Signer,  7  N.  D.  399,  75  N.  W.  781.  Section 
8153,  Compiled  Laws,  provides:  "  .  .  . 
A  defendant  interposing  a  counterclaim  shall, 
for  purposes  of  trial,  be  deemed  plaintiff,  and' 
the  plaintiff  and  codefendants  against  whom 
relief  is  sought,  shall  be  deemed  defendants  as 
to  him.  The  court  in  its  decision  shall  find 
the  nature  and  extent  of  the  claim  asserted  by 
the  various  parties,  and  determine  the  va- 
lidity, superiority  and  priority  of  the  same." 
It  was  the  duty  of  the  court  to  determine  and 
adjudicate  the  claims  set  forth  in  defendant's 
answer,  even  though  plaintiff's  cause  of  action 
might  fail.  Reichelt  v.  Perry,  15  S.  D.  601,  91 
N.  VV.  459;  Spencer  v.  Beiseker,  15  N.  D.  140, 
107  N.  W.  189.  Whether  or  not  the  action  is  to 
be  regarded  as  a  legal  or  equitable  action  must 
be  determined  by  the  pleadings,  and  under  the 
issues  framed  by  the  pleadings,  this  is  an 
equitable  action.  Mitchell  v.  Black  Eagle 
Min.  Co.  26  S.  D.  260,  265,  128  K  W.  159, 
Ann.  Cas.  1913B  85;  Tracy  v.  Wheeler,  15 
X.  D.  248,  249,  6  L.R.A.(N.S.)  516,  107  N. 
W.  68;  Powers  v.  Bottineau  First  Nat.  Bank, 
M  N.  D.  466,  470,  109  N.  W.  361.  While  a 
jury  may  be  called  to  try  certain  or  all  issues 
of  fact,  the  verdict  is  advisory  only,  and  it 
still  remains  an  action  in  equity.  Reichelt  v. 
Perry,  15  S.  D.  601,  91  N.  W.  459;  O'Neil  v. 
[98]*Tyler,  3  N.  D.  47,  53  N.  W.  434;  Spencer 
v.  Beiseker,  15  N.  D.  140,  107  N.  W.  189.  The 
fact  that  the  trial  court  considered  this  an 
action  in  equity  is  apparent  from  the  fact 
that  findings  of  fact  and  conclusions  of  law 
were  prepared  and  signed  by  the  trial  court, 
and  the  judgment  in  the  case  was  entered 
pursuant  thereto.  It  is  true,  the  trial  court 
adopted  the  verdict  of  the  jury,  but  this  did 
not  change  the  case  to  an  action  at  law.  In 
the  majority  opinion  it  is  said:  "This  ap- 
pellate court  is  confronted  with  the  fact  that 
this  action,  though  in  equity,  was  tried  as 
one  at  law,  and  with  an  appeal  taken  as  in 
the  law  case."  This  fact,  however,  in  no  man- 
ner changed  the  form  or  scope  of  the  action. 
This  court  has  held  that  in  an  equity  case, 
where  the  district  court  calls  in  a  jury  for 
advisory  purposes,  that  an  appeal  to  this 
court  cannot  be  taken  under  the  provisions  of 
the  so-called  Newman  act.  Peckham  v.  Van 
Bergen,  8  N.  D.  595,  80  N.  W.  759;  Spencer 
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V.  Beiseker,  15  N.  D.  140,  107  N.  W.  189. 
Hence,  surely  no  inference  can  be  drawn  that 
the  scope  of  the  action  is  limited  by  the  fact 
that  the  appeal  was  taken  as  in  an  action  at 
law. 

One  of  the  propositions  which  is  most 
earnestly  contended  for  by  appellant  in  this 
case  is  that  the  plaintiffs  had  mistaken  their 
remedy  and  that  their  proper  remedy  would 
be  to  bring  an  action  for  specific  performance. 
It  seems  to  me  that  this  reasoning  is  fallaci- 
ous and  entirely  contrary  to  the  provisions  of 
the  statute  under  which  the  action  was 
brought.  One  of  the  principal  objects  in- 
tended to  be  accomplished  by  this  form  of 
action  was  to  avoid  a  multiplicity  of  suits, 
and  make  it  possible  to  have  the  estates  and 
interests  of  the  various  persons  claiming 
adversely  to  one  another  adjudicated  and  de- 
termined in  one  action.  In  such  action  the 
court  may  decree  that  plaintiff  do  equity  by 
paying  whatever  sum  is  necessary,  before 
granting  equitable  relief.  Powers  v.  Botti- 
neau First  Nat.  Bank,  15  N.  D.  466,  471,  109 
X.  W.  361.  Judgment  may  be  entered  reform- 
ing deed,  and  foreclosing*  same  as  a  mortgage. 
Murphy  v.  Plankinton  Bank,  18  S.  D.  317, 
100  X.  W.  614.  The  very  purpose  of  the 
action,  as  defined  by  the  legislature,  is  to  de- 
termine adverse  claims.  The  defendant  has 
interposed  a  counterclaim, — alleging  that  he 
is  the  owner  and  that  the  plaintiffs  have  no 
interest  in  the  premises.  Defendant  asked 
that  a  jury  be  called,  and  certain  issues  of 
fact  tried  to  the  jury.  Can  he  now  be  permit- 
ted to  say  that  because  this  favor  was  granted 
that  the  action  [99]  has  been  changed  from 
an  equitable  to  a  legal  action,  or  the  scope  of 
the  action  limited?  I  believe  not.  Under  the 
express  provision  of  the  statute,  the  court, 
under  the  issues  as  framed  by  the  pleadings 
in  this  case,  should  adjudicate  "the  nature 
and  extent  of  the  claims  asserted  by  the  vari- 
ous parties,  and  determine  the  validity,  su- 
periority, and  priority  of  tlie  same.''  Comp. 
Laws  §  8153;  Spencer  v.  Beiseker,  supra; 
Mitchell  V.  Black  Eagle  Min.  Co.  26  S.  D.  260, 
265,  128  X'.  W.  159,  Ann.  Cas.  1913B  85.  In 
my  opinion  all  the  rights  and  estates,  both 
legal  and  equitable,  of  these  parties,  should  be 
determined  in  this  action,  and  even  though  it 
be  conceded  that  the  judgment  should  be  re- 
versed, still  the  action  ought  not  to  l)e  dis- 
missed, but  remanded  for  a  new  trial  in  order 
that  the  proper  proceedings  might  be  had  in 
tlie  trial  court. 

Prior  to  the  escrow  agreement,  the  plain- 
tiffs and  the  Havlichecks  entered  into  execu- 
tory contract  wliereby  the  Havlichecks  agreed 
to  convey  the  premises  involved  to  the  plain- 
tiffs. "While  there  is  a  diversity  of  judicial 
opinion  as  to  the  relations  existing  between 
the  parties  to  such  a  contract,  the  great 
weight  of  authority  is  to  the  effect  that  upon 


the  execution  of  the  contract  the  purchaser  be- 
comes the  beneficial  owner  in  equity,  and  the 
vendor  retains  the  legal  title  in  trust  for  such 
vendee."  Woodward  v.  McCollum,  16  N.  D. 
42,  49,  111  N.  W.  623.  ^'Equity  treats  things 
agreed  to  be  done  as  actually  performed,  and 
where  real  estate  is  sold  under  a  valid  con- 
tract, and  the  deed  executed  and  placed  in 
escrow,  to  be  delivered  at  a  future  date  on 
payment  of  the  purchase  money,  evidenced  by 
promissory  note  due  on  said  day,  the  equitable 
title  passes  at  once  to  the  vendee."  Fonts  v. 
Foundray,  31  Okla.  221,  38  L.R.A.(X.S.)  251, 
120  Pac.  960,  Ann.  Cas.  1913E  301.  This 
executory  contract  remained  unaffected  by  the 
escrow  agreement.  Even  though  the  delivery 
of  the  deed  be  held  void,  still  the  plaintiiT.^ 
are  the  equitable  owners  of  the  premises,  and 
the  defendant,  Olson,  having  purchased  with 
notice,  merely  holds  the  legal  title  in  trust 
for  the  plaintiffs.  Plaintiffs*  equitable  title 
has  been  held  sufficient  to  sustain  their  posi- 
tion in  this  action.  Mitchell  v.  Black  Eagle 
Min.  Co.  26  S.  D.  260,  267,  128  X\  W.  159, 
Ann.  Cas.  1913B  85;  Collins  v.  O'Laverty^  13« 
Cal.  31,  35,  68  Pac.  327.  But  even  though 
plaintiff's  title  was  insufficient,  still  uader  tho 
issues  tendered  by  defendant's  answer  claim- 
ing [100]  title  in  himself,  the  rights  of  these 
parties  could  and  should  be  determined  in  this 
action. 

Xor  do  I  agree  that  the  failure  on  the  part 
of  the  plaintiffs  to  pay  $3,000  in  currency  is 
such  departure  from  the  terms  of  the  escrow 
agreement  as  will  avoid  the  delivery  of  the 
deed  to  the  plaintiffs.  In  the  usual  course  of 
commercial  transactions,  actual  currency  is 
seldom  used,  and  even  in  cases  where  a  tender 
or  deposit  is  required  to  be  made  in  currency, 
it  may  be  done  by  check  unless  specific  ob- 
jection is  made  thereto.  Comp.  Laws,  §  5816; 
Xorth  Dakota  Horse,  etc.  Co.  v.  Serumgard, 
17  X.  D.  466,  29  L.R.A.(N.S.)  508,  138  Am. 
St.  Rep.  717,  117  X.  W.  453;  Ugland  v.  Farm- 
ers* etc.  State  Bank,  23  N.  D.  536,  137  X.  W. 
572.  It  is  tru(>  that  it  is  a  rule  of  law  that 
where  an  instrument  is  deposited  as  an 
escrow,  it  cannot  be  operative  until  the  con- 
ditions or  the  event  stipulated  upon  is  per- 
formed or  has  happened.  But  in  applying: 
this  rule,  it  should  be  borne  in  mind  that  it 
was  laid  down  nearly  four  centuries  ago,  and 
that  while  it  has  been  adhered  to  since  that 
time,  and  remains  a  correct  statement  of  an 
abstract  principle  of  law,  still  the  conditions 
under  which  it  was  formulated  no  longer 
exist,  and  it  should  be  construed  in  accord 
with  the  conditions  of  to-day.  '*When  the 
reason  of  a  rule  ceases,  so  should  the  rule  it- 
self." **Tlu'  law  respects  form  less  than  sub- 
stance.'' These  are  among  the  maxims  of  our 
jurisprudence.  In  the  days  when  this  rule  was 
formulated,  a  payment  meant  payment  in 
money.     To-day,   in  commercial   transactions 
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tiie  actual  currency  is  rarely  used,  and,  as 
Indicated  by  ibis  court  in  tbe  two  decisions 
cited  above,  a  check  drawn  upon  a  solvent 
hank,  where  the  drawer  has  ample  funds  on 
deposit  8o  it  will  be  paid  on  presentation,  is 
for  every  purpose  as  good  as  cash. 

Havlioheck  never  called  for  the  monev.  If 
ho  bad  it  would  have  been  paid  to  him,  and 
the  [iaper<«  delivered  to  him.  In  what  manner 
nas  he  prejudiced?  If  he  had  gone  to  the 
depositary,  he  would  have  received  exactly 
what  he  claims  to  be  entitled  to  receive  under 
tlie  escrow  agreement..  It  appears  that  no 
objection  was  made  to  the  fact  that  the  pay- 
ment was  made  by  check,  and  in  view  of  the 
fact  that  the  bank  accepted  the  check  and 
treated  it  as  cash,  and  stood  willing  and  ready 
to  pay  to  Havlicheck  the  full  amount  there- 
of in  cash  at  any  time  he  called  for  it,  it  seems 
to  me  to  be  indeed  a  highly  technical  [101] 
.ind  unjust  rule  to  say  that  this  alone  avoids 
the  delivery  of  the  deed.  "Where  the  obligee 
may  fairly  be  said  to  have  performed  his 
part,  although  not  all  the  conditions  have 
heen  complied  with,  the  delivery  will  be  some- 
times upheld,  if  no  real  injury  is  caused  there- 
hv."  16  Cyc.  577.  In  Boyd  v.  American  Sav. 
Bank,  etc.  Co.  40  Wash.  571,  82  Pac  004.  the 
syllabus  reads:  ''Where  the  assignee  of  the 
prospective  purchaser  of  stock  in  escrow 
made  arrangements  with  the  holding  bank 
whereby  drafts  of  the  prospective  seller, 
drawn  on  the  payments  which  by  the  escrow 
agreement  were  to  liave  b(>en  made  to  the 
'•ank  for  the  prospective  seller's  credit,  should 
be  honored,  and  the  seller  was  informed  by 
the  bank  that,  when  he  drew,  the  anioimt  due 
would  be  placed  to  hi.s  credit,  and  prior  to 
any  declaration  of  forfeiture  the  amount  due 
wa*  in  fact  so  deposited  to  the  seller'.**  credit, 
*here  was  a  bul)stantial  com{)liance  with  the 
'onlract,  so  as  to  prevent  a  forfeiture,  though 
at  the  time  the  seller  was  informed  of  the  ar- 
rangement there  were  payments  overdue  under. 
the  contract.*' 

In  this  case  the  depositary  was  a  respon- 
^ihV  financial  institution.  And  there  can  be 
absolutely  no  question  but  that  Havlicheck 
could  have  had  his  $3,000  in  cash  any  time 
he  might  have  asked  for  it. 

The  assistant  cashier  of  the  bank  testified 
ap  follows: 

This  check  was  presented  to  us  by  Willets 
A  Thomhill  for  the  purpose  of  complying  with 
thia  agreement. 

Q.  And  it  was  received  by  you  as  such? 

A.  We  would  have  paid  the  money  at  any 
time. 

Q.  Mr.  Byorum,  after  the  receiving  of  this 
oheck,  "exhibit  7,"  by  you,  were  you  ready  at 
all  times,  was  the  bank  ready  at  all  times, 
to  tiu-n  over  the  amount  to  the  parties  en- 
titled thereto  under  the  contract? 

A.  It  was. 


Q.  And  did  you  receive  that  check  as  cash? 

A.  We  received  it  the  same  as  cash. 

Q.  Ready  to  pay  the  cash  any  time  it  was 
demanded  ? 

A.  Yes,  any  time  it  was  demanded. 

The  trial  court  and  jury  found  that  the  de- 
fendant took  title  with  full  knowledge  of  the 
rights  of  the  plaintiffs,  and  that  the  plaintiffs 
had  performed  their  part  of  the  escrow  agree- 
ment, and  it  seems  to  me  that  this  holding  is 
correct;  but  even  though  it  is  not,  this  case 
should  [102]  not  be  dismissed,  but  remanded 
for  a  retrial  in  the  district  court,  as  all  the 
rights  and  estates  of  the  parties  can  and 
ought  to  be  determined  in  this  action.  I  am 
authorized  to  state  that  Justice  Burke  con- 
curs in  this  dissent. 

Rehearing  denied  June  7,  1916. 


NOTE. 

Effect  on  Rights  of  Parties   of  Unaii- 
thorized  Delivery  by  Escrow  Holder. 

Introductory,  435. 

General  Rule,  436. 

Application  of  Rule,  439. 

Limitation  and  Qualification  of  Rule: 

Voidable  Title,  442. 

Innocent  Purchaser,  443. 

Estoppel,  Waiver  or  Ratification,  444. 

Miscellaneous,  446. 
Tortious  Procurement  of  Escrow,  446. 
Unauthorized  Recordation  of  Escrow,  447. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
cases  involving  the  effect  on  the  rights  of  the 
parties  of  an  unauthorized  delivery  by  an  es- 
crow holder  before  the  performance  of  the 
conditions  of  the  escrow  agreement.  The 
note  excludes  the  long  line  of  cases  involving 
the  question  whether  a  surety  can  avoid  a 
bond  or  note,  on  the  ground  that  he  signed 
it  under  a  conditional  agreement  made  at  the 
time  with  the  principal  that  the  latter  was 
not  to  deliver  the  instrument  until  the  sig- 
nature of  a  specified  person  had  been  obtained, 
and  that  notwithstanding  such  agreement 
and  in  violation  of  it  the  instrument  was  de- 
livered by  the  principal  obligor. 

Cases  involving  the  liability  of  the  escrow 
liolder  or  depositary  for  a  delivery  of  the 
property  to  a  person  not  entitled  thereto  are 
also  excluded,  see  note  to  Citizens  Nat.  Bank 
v.  Davisson,  Ann.  Cas,  1915A  272.  For  a 
discussion  of  the  cases  involving  the  efficacy 
of  a  deed  deposited  with  a  third  person  to  be 
delivered  after  the  grantor's  death,  see  note 
to  Jackson  v.  Jackson,  Ann.  Cas.  1915C  373. 
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General  Rule. 

It  may  be  stated  as  a  general  if  not  a 
universal  rule  that  where  an  instrument 
placed  in  escrow  is  delivered  by  the  escrow 
holder  in  violation  of  or  without  compliance 
with  the  terms  or  conditions  of  the  escrow 
agreement,  no  title  or  rights  pass  by  virtue 
of  the  second  delivery,  for  the  reason  that  in 
legal  contemplation  there  has  been  no  elFectu- 
al  delivery. 

England.— WtLikinB  v.  Nash,  I*  R.  20  Eq. 
262.  See  also  Hare  v.  Horton,  2  N.  &  M. 
428,  5  B.  &  Ad.  71.5,  27  K.  C.  L.  160,  3  L. 
J.  K.  B.  41;  Bell  v.  Ingestre,  12  Q.  B.  317,  64 
K.  C.  L.  317;  Murray  v.  Stair,  2  B.  &  C.  82, 
0  £.  C.  L.  33. 

Canada. — See  also  Cogswell  v.  O'Connor, 
11  Nova  Scotia  287;  Confederation  L.  Assoc. 
T.  O'Donnell.  10  Can.  Sup.  Ct.  92,  13  Can. 
Sup.  Ct.  218:  Huron  County  v  Armstrong, 
27  U.  C.  Q.  B.  533 ;  Flour  City  Bank  v.  Con- 
nery,  12  Manitoba  306;  Upper  Canada  Trust, 
etc.  Co.  V.  Ruttan,  1  Can.  Sup.  Ct.  564. 

United  States. — Han  ley  v.  Sweeny,  109 
Fed.  712,  48  C.  C.  A.  612;  U.  S.  v.  Payette 
Lumber,  etc.  Co.  198  Fed.  881;  Cobban  v. 
Conklin,  208  Fed.  231,  12  C.  C.  A.  431. 
See  also  Balfour  v.  Hopkins,  93  Fed.  564, 
35  C.  C.  A.  445;  Mercer  County  v.  Provident 
L.  etc.  Co.  72  Fed.  623,  43  U.  S.  App.  21,  19 
C.  C.  A.  44  {reversed  by  Provident  L.  etc. 
Co.  v.  Mercer  County,  170  U.  S.  593,  18  Sup. 
Ct.  788,  42  U.  S.   (L.  ed.)   1156). 

Alabatna. — Clements  v.  Hood,  57  Ala.  459. 

Arkansas. — Chandler  v.  Chandler,  21  Ark. 
95.  . 

CaZt/omta.— McDonald  v.  Huff,  77  Cal.  279, 
19  Pac.  409;  McLaughlin  v.  Clausen,  85  Cal. 
322,  24  Pac.  636;  Doran  v.  Bunker  Hill  Oil 
Min.  Co.  23  Cal.  App.  644,  13?)  Pac.  93.  See 
also  Haskell  v.  Doty,  78  Cal.  424,  21  Pac.  10. 

Colorado. — Hamill  v.  Thompson,  3  Colo. 
618. 

Connecticut. — Coo  v.  Turner,  5  Conn.  86. 

Dakota. — See  also  Holt  v.  Colton,  4  Dak. 
67,  22  N.  W.  495. 

Florida. — See  also  Southern  L.  Ins.  etc.  Co. 
V.  Cole,  4  Fla.  359. 

Georgia. — Hansford  v.  Freeman,  99  Ga. 
376,  27  S.  E.  706;  Dixon  v.  Bristol  Sav.  Bank, 
102  Ga.  461,  31  S.  E.  96,  66  Am.  St.  Rep. 
193;  Anderson  v.  Goodwin,  125  Ga.  773,  54 
S.  E.  679;  Field  v,  C.  L.  Hardwick,  142  Ga. 
424.  83  S.  E.  93. 

Illinois. — Clement  v.  Evans,  15  111.  92; 
Illinois  Cent.  R.  Co.  v.  McCullou^h,  59  111. 
166;  Race  v.  Weston,  86  111.  91;  Chicago,  etc. 
R.  Land  Co.  v.  Peck,  112  III.  408:  Forcum 
v.  Brown,  251  111.  301.  96  N.  E.  259;  Osby 
V.  Reynolds,  260  111.  576,  Ann.  (as.  19141) 
387,  103  N.  E.  556;  Eichlor  v.  Holroyd,  15  III. 
App.  657.  See  also  Whitaker  v.  Miller,  83 
111.  381;  Grindle  v.  Grindle,  240  HI.  143,  88 


N.  E.  473;  Main  v.  Pratt,  276  111.  218,  114 

N.  E.  576., 

India/na, — Peter  v.  Wright,  6  Ind.  183; 
Berry  v.  Anderson,  22  Ind.  36;  Bobbins  v. 
Magee,  78  Ind.  381;  Stringer  v.  Adams,  98 
Ind.  539;  Union  Trust  Co.  v.  Adams,  54  Ind. 
App.  166,  101  N.  E.  741. 

Joioa. — Haven  v.  Kramer,  41  la.  382.  See 
also  Daniels  v.  Gower,  54  la.  319,  3  N.  W. 
424,  6  N.  W.  525. 

Kansas. — Roberts  v.  Mullenix,  10  Kan.  26. 

Maine. — Rhodes  v.  School  Dist.  No.  14,  30 
Me.  110.  See  also  Hubbard  v.  Greeley,  84 
Me.  340,  24  Atl.  700,  17  L.R.A.  511. 

Massachusetts. — Whcelright  v.  W^heelright, 
2  Mass  477,  3  Am.  Dec.  66;  Daggett  v.  Dag- 
gett, 143  Mass.  516,  10  N.  E.  311.  See  also 
Bodwell  V.  Webster,  IS  Pick.  411;  Fairbanks 
V.  Metcalf,  8  Mass.  230. 

Michigan. — Abbott  v.  Alsdorf,  19  Mich. 
157;  Powell  v.  Conant,  33  Mich.  396:  Wyck- 
off  V.  Victor  Sewing  Mach.  Co.  43  Mich.  300, 
5  N.  W.  405:  Davis  v.  Kneale,  103  Mich.  323, 
61  N.  W.  .508.  See  also  Cressingcr  v.  Desscn- 
burg,  42  Mich.  580,  4  N.  W.  269:  Davis  v. 
Kneale,  97  Mich.  72,  56  N.  W.  220;  Skinner 
v.  Kelley,  138  Mich.  134,  101  N.  W.  205. 

Mississippi. — Harkreades  v.  Clayton,  56 
Miss.  383,  31  Am.  Rep.  369. 

Missouri. — Greening  v.  Steele,  122  Mo  2^7, 
26  S.  W.  971;  Bales  v.  Roberta,  189  Mo.  49, 
87  S.  W.  914;  Seibel  v.  Higham,  216  Mo.  121, 
115  S.  W.  987,  129  Am.  St.  Rep.  502;  Price 
V.  Home  Ins.  Co.  54  Mo.  App.  119. 

\ebraska. — Patrick  v.  McCormiek,  10  Neb. 
1,  4  N.  W.  312;  Robertson  v.  R'eitcr,  38  Xib. 
198,  56  N.  W.  877;  Matteson  v.  Smith,  61 
Neb.  701,  86  N.  W.  472. 

yew  Jei'sey. — Titus  v.  Phillips,  18  N.  J. 
Eq.  541;  Manchester  Bldg.  etc.  Ass'n  v.  AHee, 
80  N.  J.  L.  185,  76  Atl.  1012. 

Vew  Mexico. — Otero  v.  Albuquerque  (N. 
M.)    158  Pac.  798. 

A'ew?  York. — Cagger  v.  Lansing,  57  Barb. 
421;  Artcher  v.  Whalen,  1  Wend.  179;  CUrk 
v.  Gifford,  10  Wend.  310.  Sec  also  Pendlottm 
V.  Hughes,  65  Barb.  136;  Dietz  v.  Farisli.  44 
Super.  Ct.  190;  Tucker  v.  Dudley,  113  App. 
Div.  500,  99  N.  Y.  S.  339. 

yorth  Carolina. — Craddock  v.  Barnes,  142 
N.  C.  89,  54  S.  E.  1003. 

Korth  Dakota. — Northern  Trust  Co.  v. 
Bruegger,  reported  5n  full,  post,  this  volura.*, 
at  page  447.    And  see  the  reported  case. 

Ohio.— Ogden  v.  Ogden,  4  Ohio  St.  182. 
See  also  Cincinnati,  etc.  R.  Co.  v.  IlitT,  13 
Ohio  St.  235. 

Oklahoma. — Powers  v.  Rude,  14  Okla.  381. 
79  Pac.  89;  Hunter  Realty  Co.  v.  Spencer,  21 
Okla.  155,  95  Pac.  757,  17  L.R.A.(N.S.)  622; 
Wood  v.  French,  39  Okla.  685,  1.36  Pac.  734. 

Oregon.— 'Ty\Qr  v.  Gate,  29  Ore.  515,  45 
Pac.  800;  Bradford  v.  Durham,  54  Ore.  1. 
101  Pac.  897,  135  Am,  St.  Rep.  807 ;  Sabin  v. 
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Phoenix  Stone  Co.  60  Ore.  378,  118  Pac.  494, 
119  Pae.  724;  Sharp  y.  Kilborn,  64  Ore.  371, 
130  Pac  735. 

South  Dakota. — Schmidt  ▼.  Muason,  20  S. 
D.  389,  107  N.  W.  367. 

Tennenaee. — Parrott  v.  Parrott,  1  Heisk.  681. 

Tacas. — Houston  Land,  etc.  Co.  v.  Hubbard, 
37  Tex.  Civ.  App.  646,  85  S.  W.  474;  Boawell 
V.  Pannell,  146  S.  W.  233;  Reeves  v.  Bomar, 
157  S.  W.  275;  Spotta  v.  Whitaker,  157  S.  W, 
422;  Tyler  Bldg.  etc.  Assoc,  v.  Bairi,  165  S. 
VV.  542.  See  also  Merchants'  Ins.  Co.  v.  Now- 
lin,  56  S.  W.  198. 

Utah.—See  Morris  v.  Blunt,  35  Utah  194, 
99  Pac.  6S6. 

Fermon^.— Nichols  v.  Nichols,  28  Vt.  228, 
67  Am,  Dec.  699;  Smith  v.  South  Royalton 
Bank,  32  Vt.  341,  76  Am.  Dec.  179;  Dunlevy 
V.  Fenton,  80  Vt.  505,  68  AtL  661,  130  Am. 
St  Rep.  1009. 

Virginia, — Humphreys  v.  Richmond,  etc.  R. 
Co.  88  Va,  431,  13  S.  E.  985 ;  Blair  v.  Securi- 
ty Bank  of  Richmond,  103  Va.  762,  50  S.  E. 
262.  See  also  Ward  v.  Churn,  18  Grat.  801, 
98  Am.  Dec.  749;  Trout  v.  Warwick,  77  Va. 
731;  Virginia  Pass.  etc.  Co.  v.  Patterson,  104 
Va.  189,  51  S.  E.  157. 

West  Virginia.— White  v.  Core,  20  W.  Va. 
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Wisconsin, — Everts  v.  Agnes,  4  Wis.  343, 
65  Am.  Dec.  314,  6  Wis.  453;  Beloit,  etc.  R. 
Co.  v.  Palmer,  19  Wis.  574;  Franklin  v.  Kil- 
lilea,  126  Wis.  88,  104  N.  W.  903;  Carpenter 
V.  Carpenter,  141  Wis.  544, 124  N.  W^  488.  See 
also  Andrews  v.  Thayer,  30  Wis.  228;  Chip- 
man  V.  Tucker,  38  Wis.  43,  20  Am.  Rep.  1; 
Rehbein  v.  Rahr,  109  Wis.  136,  85  N.  W.  315; 
Zoerb  V.  Paetz,  137  Wis.  59,  117  N.  W.  793. 

Thus  in  Dunlevy  v.  Fenton,  80  Vt.  505,  68 
.M\.  661,  130  Am.  St.  Rep.  1009,  the  court 
said:  "W^hen  a  deed  is  deposited  with  a 
third  person  to  be  delivered  to  the  grantee 
only  upon  the  performance  of  some  condition 
precedent,  and  the  depositary  delivers  it 
without  the  performance  of  the  condition, 
there  is  no  delivery  in  law,  and  the  deed  is 
without  efTect." 

In  Chicago,  etc.  R.  Land  Co.  v.  Peck,  112  111. 
408,  it  was  said:  "It  is  the  settled  doctrine 
that  the  delivery  of  an  escrow  by  the  deposi- 
tary to  the  grantee  named  therein,  without  a 
compliance  with  the  conditions,  is  not  a  de- 
livery with  the  assent  of  the  grantor,  and 
conveys  no  title,  and  that  the  authority  of  the 
depositary  of  an  escrow  is  limited  strictly  to 
the  conditions  of  the  deposit,  a  compliance 
with  which  alone  justifies  the  delivery." 

In  Hansford  v.  Freeman,  99  Ga.  376,  27 
S.  E.  706,  wherein  it  appeared  that  a  note 
was  delivered  to  the  agent  of  the  payee 
hot  was  not  to  be  delivered  to  the  payee 
until  the  happening  of  an  event,  it  was 
said:  "The  delivery  of  a  promissory  note 
to  the    payee,    or    one    authorized    by    law 


to  receive  it  for  him,  is  essential  to  its 
binding  force  as  an  obligation  to  pay  upon 
the  part  of  the  maker.  By  delivery  is  to  be 
imder stood,  not  the  mere  manual  tradition 
of  the  paper  by  the  maker  to  another,  but 
such  a  delivery  accompanied  with  a  present 
purpose  to  invest  the  payee  with  the  right, 
upon  its  maturity,  to  demand  its  payment. 
The  plea,  therefore,  in  the  present  case,  which 
set  up  a  nondelivery  of  the  paper  sued  upon, 
was  a  good  defense  to  this  action.  It  alleged 
that  the  agent  of  the  payee  received  it  with 
the  understanding  that  he  was  to  hold  it  for 
delivery  until  the  happening  of  a  particular 
event.  If  that  event  did  not  transpire,  it 
was  not  to  be  delivered  at  all.  The  plea  al- 
leged that  the  event  upon  which  its  delivery 
was  made  dependent  had  never  occurred,  and 
tliat  notwithstanding  this,  the  agent  of  the 
payee  had  delivered  the  paper  to  her.  Such 
a  delivery  was  not  effective  to  charge  the  al- 
leged maker  with  its  payments.  The  agent 
of  the  payee,  as  the  mere  custodian  of  the 
paper,  was  the  agent  of  both  parties,  and 
inasmuch  as  he  had  no  authority  to  deliver  it, 
the  payee,  in  consequence  of  a  delivery  by  him, 
acquired  no  right  to  enforce  it.  It  is  no  con- 
tradiction of  a  written  agreement,  which  does 
not  of  itself  purport  to  have  been  delivered, 
to  assert  its  nondelivery,  and,  therefore,  pa- 
rol evidence  is  admissible  to  disprove  the  fact 
of  delivery."  ■ 

In  Daggett  v.  Daggett,  143  Mass.  616,  10 
N.  E.  311,  the  court  said:  "When  a  deed  is 
delivered  merely  as  an  escrow,  to  take  effect 
upon  the  performance  of  some  condition  by 
the  grax^tee  in  the  future,  no  title  passes  un- 
til the  condition  has  been  performed.  The 
transaction  is  incomplete.  It  is  not  the 
grantor's  deed  until  the  second  delivery. 
Even  if  the  grantee  obtains  possession  of  it 
before  the  condition  has  been  performed,  yet 
it  is  not  the  grantor's  deed,  and  he  may  avoid 
it  by  pleading  non  est  factum.  The  grantee 
cannot  acquire  the  title  by  gaining  possession 
of  the  deed  by  theft,  by  fraud,  or  by  the  volun- 
tary act  of  the  depositary,  but  only  by  per- 
formance of  the  condition.  The  depositary 
has  no  authority  to  waive  such  performance, 
and  an  unauthorized  delivery  by  him  of  the 
deed  which  he  holds  in  'escrow  is  entirely 
ineffectual  to  pass  the  title.  Wheelwright  v. 
Wheelwright,  2  Mass.  447,  452;  Foster  v. 
Mansfield,  3  Mete.  (Mass.)  412;  O'Kelly  v. 
O'Kelly,  8  Mete.  (Mass.)  436;  Calhoun  Coun- 
ty V.  American  Emigrant  Co.  93  U.  S.  124, 
127  [23  U.  S.  (L.  ed.)  826];  Watkins  v. 
Nash,  L.  R.  20  Eq.  (EDg.)  262;  3  W^ashb. 
Real  Prop.  (5th  ed.)  321.  In  tlie  present 
case,  it  having  been  found  that  the  deed  was 
merely  an  escrow,  and  there  being  no  pretense 
that  the  conditions  were  ever  performed,  no 
title  passed  to  the  grantee  by  the  subsequent 
delivery  of  the  deed  to  him.    The  case  is  not 
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like  cases  Tvhere  the  delivery  of  the  deed  is 
merely  to  await  the  lapse  of  time,  or  the 
happening  of  some  event,  not  involving  the 
performance  of  any  condition  by  the  grantee." 

In  Matteson  v.  Smith,  61  Xeb.  761,  86  N.  W. 
472,  the  court  said:  "The  one  controlling 
({iiestion  in  the  case  is  whether  the  delivery 
hy  Matteson  to  Schaeffle  of  a  mortgage  re- 
lease was  absolute  or  only  conditional.  This 
is  a  question  of  fact  and  not  of  law.  The 
trial  court  found  that  the  instrument  was 
delivered  as  an  escrow  and  the  finding  is,  in 
our  opinion,  fully  sustained  by  the  evidence. 
Authorities  need  not  be  cited  to  show  that  a 
deed  placed  in  the  hands  of  a  third  person 
for  delivery  to  the  grantee  when  he  shall 
perform  some  condition,  is  not  legally  effec- 
'  tive,  but  is  a  mere  nullity,  if  delivered  by  the 
depositary,  or  obtained  from  him  in  any  way, 
without  full  compliance  with  the  condition 
specified." 

In  Powers  v.  Rude,  14  Okla.  381,  79  Pac. 
89,  the  court  said:  "It  is  a  well  settled 
principle  of  law  that  when  a  deed  is  delivered 
as  an  escrow,  to  take  effect  upon  the  perform- 
ance of  some  condition  by  the  grantee  in  the 
future,  no  title  passes  until  the  condition 
has  been  fully  performed,  and  the  grantee  can 
acquire  no  title  by  obtaining  possession  of 
the  deed,  even  by  the  voluntary  act  of  the 
depositary,  until  the  condition  has  been  per- 
formed.*' 

In  Cobban  v.  Conklin,  208  Fed.  231,  125 
C.  C.  A.  431,  it  was  said:  "The  court  below 
reached  the  conclusion  from  the  evidence, 
correctly,  we  think,  that  by  the  terms  of  the 
contract  the  papers  after  their  execution  were 
to  be  deposited  by  J.  C.  Campbell  in  escow 
with  the  Anglo-California  Bank,  with  instruc- 
tions to  deliver  them  to  Benson  only  upon  the 
receipt  of  the  stipulated  purchase  money, 
and  that  Campbell,  having  failed  to  deposit 
them  in  escrow,  must  be  deemed  to  have  re- 
tained them  in  the  capacity  of  an  escrow 
depositary.  If  so,  the  subsequent  delivery 
of  them  was  ineffectual  to  convey  title,  for 
it  is  the  general  rule  that  the  unauthorized 
delivery  of  an  instrument  of  conveyance  held 
in  escrow  conveys  no  title,  even  in  favor  of  an 
innocent  purchaser  without  notice." 

In  Minnesota  it  is,  however,  doubtful  wheth- 
er the  general  rule  obtains.  In  Hoit  v.  Mcln- 
tire,  50  Minn.  466,  52  X.  W.  918,  the  court 
appears  to  recognize  the  general  rule  saying: 
"It  appears  from  the  findinr  *.  that  the  check 
was  given  to  Willard  with  instructions  to 
deliver  the  same  when  a  written  contract 
for  the  sale  of  certain  real  property  by  George 
H.  Hoit,  Jr.  to  the  defendant  was  drawTi  up 
and  properly  executed ;  that  this  contract  nev- 
er was  executed  by  Hoit,  or,  in  his  behalf,  by 
any  one  having  authority  to  do  so,  but  that 
Willard  nevertheless,  contrary  to  defendant's 
instructions,  did  deliver  the  check;  that,  as 


soon  as  defendant  discovered  that  the  check 
had  been  delivered  without  the  contract   re- 
ferred to  having  been  executed  by  Hoit.  he 
repudiated  his  liability  thereon,  and  notified 
Hoit  that  he  would  not  pay  it.    This  being  ^y, 
the  defendant  cannot  be  held  on  the  check, 
unless  he  in  some  way  subsequently  ratified 
Wi Hard's  act,  or  is  by  his  conduct  estopped 
from  denying  Willard's  authority  to  deliver 
it.      But   the   findings  affirmatively   negative 
any  such  ratification,  or  any  facts  that  would 
create  an  estoppel,  for  it  is  found  that  de- 
fendant's promises  to  pay  the  check  were  all 
made  before  he  had  been  informed  that  the 
contract,  which  constituted  the  consideration 
for  it,  had  not  been  executed  bv  Hoit;  and 
it  also  appears  that  Hoit,  through  his  agent, 
knew  the  terms  and  conditions  upon   which 
the   chock    was   given    to    Willard,    and   also 
knew  when  he  received  the  check  that  tho»e 
terms  and  conditions  had  not  been  complied 
with,    and,    consequently,    that    Willard    had 
no    authority    to    deliver    the    check.       I'n- 
dor  such  a  state  of   facts,   it  is  very   clear 
that    there    is    no    foundation    whatever    for 
claiming  either  a  ratification  or  an  estoppel 
The   attempt    of    Hoit,    after    defendant    had 
already     repudiated     the     act     of     Willard, 
and    after    the    commencement    of    this    ac- 
tion, to  ratify  the  unauthorized  act  of  Fred 
C.  Hoit  in  assuming  to  execute  the  contract 
in   his   behalf,   could   not   have  the  effect    of 
validating  the  unauthorized/ act  of  Willard.'' 
But  in  the  more  recent  case  of  Murray  v.  Fosk- 
kett,  114  Minn.  44,  130  N.  W.  14,  it  wan  said: 
"We   are   unwilling   to   appear,   however,    as 
recognizing  that  *when   a   deed  is   left  with 
a  third  party  by  the  grantor  as  an  escmw, 
to  be  delivered  to  the  gantee  by  such   third 
party  upon  the  performance  of  a  condition, 
and  such  deed  is  delivered  without  the  per- 
formance of  the  condition,  the  deed  conv<»vs 
no  title  either  to  the  grantee  or  purchaser 
under  him.'     Manv  authorities  are  cited    in 
support  of  this  position.     Thus  in  Haven    v. 
Kramer,  41    la.   382,  the  court  says:      'The 
pretty   decided   weight   of   authority   is   that 
where  the  depositary  of  a  deed   held  as   an 
escrow   delivers    it   to   the   grantee,    without 
performance   of    the   conditions    upon    whicfi 
the  delivery  was  to  be  made,  no  title  passes;, 
and  a  subsequent  purchaser  from  such  gran- 
tee, without  notice,  and  for  a  valuable  con- 
sideration, acquires  no  title  and  will  not  be 
protected.*     Jackson   v.   Rowley,   88  la.    184, 
55  N.  W.  339;  Black  v.  Shreve,  13  N.  J.  Ktj. 
455,   458;    Everts   v.   Agnes,   4  Wis.   356,    6.% 
Am.   Dec.   314;    Stanley  v.  Valentine,   79   III. 
544;   Shirley  v.  Ayers^  14  Ohio  307,  45  Am. 
Dec.  546.     Nor  are  we  willing  to  impliedly 
admit  that  sequence  from  the  initially  falla- 
cious premise  that  the  principal  may  never  he 
held  with  respect  to  third  persons  for  the  un- 
authorized acts  of  his  agent.     See  Penas  v. 
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Chicago,  etc.  R.  Co.  112  Minn.  203,  127  N. 
W.  926.  In  brief,  the  burden  does  not  rest 
upon  the  grantee  in  a  deed,  before  receiving 
it,  to  investigate  whether  it  had  previously 
been  deposited  in  escrow  with  a  depositary 
who  bad  violated  the  terms  of  his  trust.  On 
the  contrary,  it  is  the  settled  rule  in  this 
state,  under  section  4710,  R.  L.  1905,  that  a 
duly  acknowledged  deed,  w^ith  the  certificate 
of  the  proper  officer  indorsed  thereon,  in 
possession  of  and  produced  on  trial  by  a  party 
claiming  under  it,  is,  if  relevant  to  the  is- 
sues, admissible  in  evidence  without  other 
proof,  and  is  prima  facie  evidence,  not  only 
that  it  was  signed  by  the  grantor,  but  also 
that  it  was  delivered.  Chief  Justice  Start,  in 
Tucker  v.  Helgren,  102  Minn.  382,  113  N. 
W.  912." 

Application  of  Mule. 

Where  it  appeared  that  notes  were  executed 
and  deposited  with  a  bank  to  be  held  by  the 
bank  as  trustee  and  not  to  be  delivered  by  the 
trustee  until  the  completion  of  an  extension 
of  a  railroad  but  were  delivered  by  the  trus- 
tee in  violation  of  the  terms  of  the  contract, 
it  was  held  that  they  never  became  fully  ex- 
ecuted as  against  the  maker  and  could  not  be 
enforced.  McLaughlin  v.  Clausen,  85  Cal. 
322,  24  Pac.  636. 

In  Coe  V.  Turner,  5  Conn.  86,  wherein  it  ap- 
peared that  a  deed  placed  in  escrow  was  deliv- 
ered in  violation  of  the  escrow  agreement,  the 
court  said :  **The  deed  was  an  escrow,  and  nev- 
er has  been  legally  delivered.  An  escrow  is  said 
to  l)e,  where  one  doth  make  and  seal  a  deed, 
and  deliver  it  unto  a  stranger,  until  certain 
conditions  be  performed,  and  then  to  be  de- 
livered to  him,  to  whom  the  deed  is  made,  to 
take  effect  as  his  deed.  Shep.  Touch.  58;  2 
Bla.  Com.  307.  This  is  precisely  the  trans- 
action, respecting  the  deed  committed  to  Coe, 
to  be  delivered  on  the  prior  performance  of  a 
specified  condition.  Now,  where  a  deed  is  de- 
livered to  a  stranger,  as  above,  and  apt  words 
are  used  in  the  deliverv  of  it,  it  is  of  no 
more  force  until  the  conditions  be  performed 
than  if  I  had  made  it,  and  laid  it  by  me,  and 
not  delivered  it  at  all ;  and  therefore,  in  that 
case,  albeit  the  party  get  it  into  his  hands 
hefore  the  conditions  be  performed,  yet  he 
can  make  no  use  of  it  at  all,  neither  will  it 
do  him  any  good.  Shep.  Touch.  59;  Perkins, 
^^•ct.  143,  4.  14.  and  137,  8;  Bushell  v.  Pas- 
more.  6  Mod.  (Eng.)  217,  218.  It  necessarily 
lollows,  that  the  deed  to  H.  Hale  has*  never 
Iteen  so  delivered,  as  to  give  it  any  validity; 
Ic)  and  by  legal  consequence,  the  title  to 
the  land,  for  the  imagined  loss  of  which  the 
•  omplainants  brought  their  bill,  and  the  court 
rendered  judgment,  has  never  passed  from 
them.  They  have  sustained  neither  loss  nor 
damage,  and  may  enter  on  the  land  in  ques- 


tion»  or  obtain  possession  by  an  ejectment, 
whenever  they  please." 

In  Eichlor  v.  Holroyd,  15  111.  App.  657, 
it  was  said:  "The  delivery  of  the  deed  to  the 
grantee  without  his  performing  the  condition 
upon  which  his  right  to  receive  it  depended, 
vested  no  title  in  him,  and  the  appellee  could 
have  recovered  it  by  action  or  have  it  removed 
as  a  cloud  upon  his  title." 

In  Clement  v.  Evans,  15  111.  92,  it  appeared 
that  a  quitclaim  deed  placed  in  escrow  was 
fraudulently  delivered  to  the  grantee  with- 
out compliance  with  the  conditions  of  the 
escrow  agreement.  It  was  held  that  the 
grantor  was  entitled  to  have  the  deed  can- 
celed, to  possession  of  the  property,  and  to 
an  accounting  for  rents  and  profits,  and 
further  that  the  grantee  was  not  then  en- 
titled to  specific  performance  of  the  escrow 
agreement  on  compliance  with  its  conditions, 
since  he  could  not  come  into  equity  with  clean 
hands. 

In  Berry  v.  Anderson,  22  Ind.  36,  it  ap- 
peared that  second  delivery  of  a  deed  placed 
in  escrow  was  conditioned  upon  the  delivery 
of  a  certificate  of  stock,  and  the  grantee  cor- 
poration obtained  possession  of  the  deed  from 
the  depositary  for  examination,  and  thereafter 
having  retained  tlie  deed  conveyed  the  proper- 
ty without  complying  with  the  escrow  agree- 
ment. The  court,  in  holding  that  no  title 
passed  to  the  corporation,  said:  'The 
deed,  then,  having  been  in  the  possession 
of  Cortmel,  a  stranger  to  it,  ad  an  escrow, 
required  a  further  legal  delivery  from 
him  to  the  grantee,  to  make  that  complete 
absolute  delivery  necessary  to  convey  title, 
ile  could  not  giye  to  the  deed  the  force 
of  a  conveyance  by  delivering  it  in  dis- 
regard of  the  restrictions  under  which  he 
held  it,  especially  in  this  case  where  tlie 
grantee  received  the  deed  with  full  knowledge 
of  all  the  facts.  Peter  v.  Wright,  6  Ind.  183 ; 
Blight  V.  Schenck,  10  Pa.  St.  285.  But  we 
do  not  regard  it  as  a  question  of  good  faith, 
or  actual  knowledge  or  otherwise,  but  as  one 
of  power.  Cortmel  was  a  special  agent  to 
perform  a  single  act,  and  the  railroad  com- 
pany were  bound  to  ascertain  his  power;  and 
the  act  of  such  agent,  beyond  his  power,  does 
not  bind  his  principal.  Story  on  Agency, 
§§  133,  224.  We  come  to  the  conclusion,  then, 
that  there  was  no  deliverv  of  the  deed  in  this 
case,  for  two  reasons:  1.  Cortmel,  the  third 
person  in  whose  hands  it  was  placed  as  an 
escrow,  did  not,  in  fact,  deliver  it  as  a  deed. 
And,  2.  He  had  no  power  to  do  so,  had  he 
attempted  to  make  such  delivery,  the  event 
not  having  transpired  upon  which  he  was  au- 
thorized to  make  it.  No  delivery  having  been 
made  then,  the  deed  was  never  executed  to 
the  railroad  company;  for  delivery  is  a  ma- 
terial part  of  the  execution  of  a  written  in- 
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strument;  and  the  deed  not  having  been 
executed,  no  title  passed,  for  title  to  land  is 
conveyed  by  executed  deeds."  It  was  further 
held  that  the  grantor  was  not  estopped  to 
claim  the  property  as  against  an  innocent 
purchaser  because  title  had  never  passed  to 
the  corporation. 

In  Robbins  v.  Magee,  76  Ind.  381,  it  was 
held  that  delivery  of  an  escrow  in  violation 
of  the  conditions  of  the  escrow  agreement 
was  not  valid,  the  court  saying:  "The  deliv- 
ery of  the  deed  not  having  been  such  as  gave 
it  force,  no  title  passed  to  the  grantees,  bub 
it  remained  in  the  grantor.  Unless  the  grant- 
or, by  his  subsequent  acts,  had  estopped  him- 
self to  set  up  the  invalidity  of  his  first  deed, 
he  had  an  undoubted  right  to  assail  and  over- 
throw it.  If  he  was  ignorant  of  the  material 
and  important  fact,  that  the  deed  had  been 
delivered  by  the  person  to  whom  it  was  in- 
trusted as  an  escrow,  in  violation  of  the  ti*ust 
and  authority  conferred,  then  the  doctrine 
of  estoppel  cannot  justly  apply  to  his  sub- 
sequent conduct  as  developed  by  this  answer. 
Appellant  was  neither  negligent  nor  impru- 
dent in  acting  upon  the  belief  that  the  con- 
dition imposed  when  the  deed  was  placed  in 
the  hands  of  Scobey  had  been  complied  with 
before  its  delivery  to  the  grantees.  The  doc- 
trine, that  a  person  who  does  an  act  in  excusa- 
ble ignorance  of  a  material  fact  is  not  thereby 
estopped,  is  founded  in  sound  reason  and  is 
well  sustained  by  authority.  In  Fletcher  v. 
Holmes,  25  Ind.  468,  the  subject  here  under 
discussion  received  a  full  and  careful  con- 
sideration, and  it  was  said:  *For  the  preven- 
tion of  fraud,  the  law  will  hold  a  party  to 
be  concluded  by  his  own  act  or  admission. 
Surely  this  can  have  no  .application  where 
everything  was  equally  known  to  both  parties, 
or  where  the  party  sought  to  be  estopped 
was  ignorant  of  the  facts  out  of  which  his 
rights  sprung.' " 

Where  a  contract  to  convey  land  was  de- 
posited with  the  agent  of  the  purchaser  to  be 
delivered  only  on  the  condition  that  the  vend- 
or was  satisfied  on  investigation  of  the  truth 
of  representations  made  regarding  the  prop- 
erty, a  delivery  by  the  depositary  and  recor- 
dation of  the  contract  in  violation  of  the 
agreement  was  held  to  be  a  fraud  and  the 
grantee  was  refused  specific  performance. 
Race  V.  Weston,  86  111.  91. 

In  Clements  v.  Hood,  57  Ala.  459,  the  court 
said:  "If  the  testimony  of  W.  F.  Goodson 
be  true,  the  receipt  was  not  lawfully  delivered 
to  his  fatlier,  and  it  could  not  become  a  bind- 
ing contract.  It  was  signed  and  delivered 
only  as  an  escrow ;  and  the  condition  not  hav- 
ing been  performed,  it  could  not  be  delivered 
so  as  to  bind  her." 

Where  a  non-negotiable  bond  for  a  deed 
delivered  in  escrow  is  procured  from  the  de- 
positary by  false  representations  and   with- 


out compliance  witl^  the  conditions,  it  is  a 
nullity  as  to  the  oblige  and  his  assigns,  giv- 
ing neither  title  in  equity  nor  a  right  of  ac- 
tion against  the  obligor.  Roberts  v.  MuUenix^ 
10  Kan.  26. 

In  Wheelwright  v.  Wheelwriglit,  2  Mass. 
447,  3  Am.  Dec.  66,  the  court  said:  "If  a 
grantor  deliver  any  writing  as  his  deed  to  a 
third  person,  to  be  delivered  over  by  him  to 
the  grantee,  on  some  future  event,  it  is  the 
grantor's  deed  presently,  and  the  third  per- 
son is  a  trustee  of  it  for  the  grantee;  and  if 
the  grantee  obtain  the  writing  from  the  trus- 
tee before  the  event  happen,  it  is  the  deed 
of  the  grantor,  and  .he  cannot  avoid  it  by  a 
plea  of  non  est  factum,  whether  generally 
or  specially  pleaded.  Tliis  appears  from  Perk 
143,  144,  and  from  the  case  of  Bushell  v. 
Pasmore,  6  Mod.  (Eng.)  217,  218.  But  if 
the  grantor  make  a  writing,  and  seal  it,  and 
deliver  it  to  a  third  person,  as  his  writint^ 
or  escrow,  to  be  by  him  delivered  to  the 
grantee,  upon  some  future  event,  as  his,  the 
grantor's,  deed, — and  it  be  delivered  to  the 
grantee  accordingly, — it  is  not  the  grantor's 
deed  until  the  second  delivery;  and  if  the 
grantee  obtain  the  possession  of  it  before  the 
event  happen,  yet  it  is  not  Uie  grantor's  deed, 
and  he  may  avoid  it  by  pleading  non  est 
factum." 

Where  a  mortgage  was  intrusted  to  a  third 
person  to  be  delivered  and  become  effective 
only  upon  the  performance  of  conditions,  and 
subsequently  before  the  performance  of  the 
conditions  the  mortgagee  assigned  the  mort- 
gage to  the  depositary  and  was  assigned  by 
him  to  another,  it  was  held  that  there  was 
no  delivery.  Cressinger  v.  Dessenburg,  42 
Mich,  580,  4  N.  W.  269. 

In  Harkreader  v.  Clayton,  66  Miss.  383,  31 
Am.  Rep.  369,  the  court  said:  "But,  if  the 
grantor  make  and  seal  an  instrument  as  his 
writing  or  escrow,  and  deliver  it  to  a  third 
person,  to  be  by  him  delivered  to  the  granti'c 
upon  some  future  event,  and  it  be  delivered 
accordingly,  it  is  not  the  grantee's  deed  un- 
til the  second  delivery.  If  the  grantee  ob- 
tains possession  of  it  before  the  event  hap- 
pens, the  grantor  may  avoid  it  on  the  plea 
of  *non  est  factum.* "  It  was  further  held 
that  the  doctrine  of  innocent  purchaser  had 
no  application. 

In  Bales  v.  Roberts,  189  Mo.  49,  87  S.  W. 
914,  the  court  said  regarding  the  unauthor- 
ized delivery  of  an  instrument  placed  in  es- 
crow: "A  rescission  of  the  contract  would 
itself  suffice  to  annul  the  deed,  but  further,  its 
annulment  is  justified  because  a  'deed,'  as 
quaintly  said  by  an  old  law  writer,  'speaks 
alone  by  delivery.*  Bales'  deed,  in  the  eye 
of  the  law,  as  it  lay  in  escrow,  was  a  mere 
scroll.  Its  wrongful  and  untimely  delivery 
by  the  custodian  must  not  be  allowed  to  be 
of  any  eflicacy." 
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In  Titua  v.  Phillips,  18  N.  J.  Eq.  541,  the 
court  said:  "If  the  defendant,  aa  he  alleged, 
accepted  the  deed  in  good  faith,  under  the 
honest  belief  that  the  complainant  was  will- 
ing to  cQnvey  the  property  to  defendant  on 
Mb  assumption  of  the  incumbrances  merely, 
and  the  complainant,  on  the  other  hand,  in- 
trusted the  deed  to  his  brother,  Andrew,  with 
instructions  not  to  deliver  it  without  execu- 
tion by  defendant  of  the  due-bill,  and  Andrew, 
without  communicating  to  the  defendant  theae 
instructions,  but  in  violation  tiiereof,  made 
delivery  of  the  deed,  it  is  a  case  of  mutual 
mistake  of  fact,  against  which  a  court  of  equi- 
ty is  bound  to  relieve.  The  instructions  of 
complainant  to  Andrew  to  require  the  due- 
bill  as  the  consideration  of  the  conveyance, 
were  in  the  nature  of  a  condition  precedent,  on 
performance  of  which,  Andrew's  right  to  de- 
liver  the  deed  depended.  Without  the  per- 
formance of  that  condition,  no  valid  delivery 
could  be  made.  The  deed  liaving  been  handed 
over  to  defendant  without  the  performance  of 
that  condition,  on  which  his  right  to  receive 
it  depended,  he  cannot  claim  that,  in  law,  it 
is  the  deed  of  the  complainant.  It  is  not. 
The  delivery  was  nugatory  as  against  the 
complainant.  Under  these  circumstances,  it 
is  manifestly  inequitable  for  the  defendant  to 
claim  title  to  the  property." 

In  Price  v.  Home  Ins.  Co.  54  Mo.  App.  110, 
with  respect  to  an  application  for  fire  insur- 
ance which  had  been  delivered  by  the  appli- 
cant to  the  agent  of  the  insurance  company 
to  be  delivered  only  after  the  agent  procured 
tlie  written  consent  of  another  company  which 
had  issued  a  policy  to  the  applicant,  the  court 
said:  "'The  important  question  presented  by 
tlie  foregoing  facts,  is  whether  the  application 
was  put  into  the  possession  of  the  agent  as 
an  escrow;  or,  rather,  could  it  be  delivered  to 
the  agent  as  an  escrow;  for  the  intent  and 
aim  of  the  plaintiff  manifestly  was  to  so  de- 
liver it.  It  is  generally  stated  that  a  delivery 
of  a  deed  to  a  grantee,  or  even  to  his  agent, 
with  conditions  attached,  amounts  to  a  com- 
plete delivery,  notwithstanding  the  conditions 
are  not  complied  witli.  But  in  so  far,  at  least, 
as  this  statement  relates  to  an  agent  it  will 
bear  qualification.  If  tlie  agent  is  sucli  a 
one  as  that  his  acting  as  custodian  of  the  deed 
or  paper  is  not  antagonistic  to  his  principal's 
interests,  and  the  paper  is  put  in  his  hands, 
not  as  a  delivery  but  as  a  custodian,  there 
is  no  reason  why  he  should  not  be  per- 
mitted to  so  act  for  both  parties,  as 
well  as  a  stranger.  The  duties  owing  by 
this  agent  to  his  insurance  company  were 
in  no  wise  incompatible  with  the  obli- 
gation he  assumed  for  this  plaintiff.  When 
such  is  the  case  he  may  hold  a  deed  or  con- 
tract in  escrow  for  both  parties.  Mr. 
Bishop,  in  his  work  on  Contracts,  section  356, 
states  that  the  attorney  for  the  grantee  in 


a  deed  may  properly  hold  the  deed  in  escrow. 
In  Cincinnati,  etc.  R.  Co.  v.  Iliff,  13  Ohio  St 
235,  it  is  pointedly  decided  that  the  agent 
of  one  party  is  not  incapacitated  from  becom- 
ing the  depositiiry  of  an  escrow.  That  the 
phrase  'a  stranger,'  or  'a  third  person,'  as 
used  in  defending  the  depositary  of  an  escrow, 
may  mean  'a  person  so  free  from  any  per- 
sonal or  legal  identity  with  the  parti(;a  to  the 
instrument,  as  to  leave  him  free  to  discharge 
his  duty  as  a  depositary  to  both  parties  with- 
out involving  a  breach  of  duty  to  either/ 
The  application  having  been  delivered  in  vio- 
lation of  the  trust  reposed  in  the  depositary, 
the  delivery  was  void.  Bishop  on  Contracts, 
sec.  358." 

In  Cagger  v.  Lansing,  57  Barb.  (N.  Y.t 
421,  wherein  it  appeared  that  a  purchaser  at- 
tempted to  avoid  the  effect  of  an  agreement 
of  sale  delivered  in  escrow  on  th3  ground  that 
he  had  not  performed  the  condition,  the  court 
said:  **The  delivery  of  the  deed  as  an  escrow, 
under  the  circumstances  of  the  case,  is,  I 
think,  a  sufficient  delivery,  not  only  to  avoid 
the  statute  of  frauds,  but  to  estop  the  defend- 
ant from  availing  himself  of  it  as  a  defense 
By  whose  default  is  it  that  the  title  did  not 
vest  in  the  defendant?  W'ho  only  has  been 
guilty  of  the  breach  of  the  condition?  Not 
the  plaintiff's  intestate.  lie  had  performed 
every  act  that  he  could  perform.  He  had  not 
promised  to  do  anything  more.  The  only 
act  that  could  be  afterwards  performed  was 
to  be  performed  by  the  defendant.  He  had 
promised  to  perform  this  act.  He  did  not 
keep  his  promise.  He  was  then  sued  for 
this  breach,  and  he  sets  up  his  own  breach  of 
promise  as  a  defense  to  the  action,  in  this, 
that  because  he  did  not  perform,  the  statute 
of  frauds  applies.  This  he  should  not  bo 
permitted  to  do.  He  is  in  possession  of  and 
is  enjoying  the  benefits  of  the  estate,  of  which 
this  $1000  is  the  conhideration,  by  reason  of 
the  full  performance  by  the  plaintiff's  intes- 
tate, of  everything  on  his  part  agreed  to  be 
performed.  .  ,  .  Tliere  are  different  char- 
acteristics in  what  is  called  an  escrow.  An 
escrow  may  be  general,  or  may  have  a  special 
condition  or  character  attached  to  it.  The 
general  rule  is,  that  a  deed  left  as  an  escrow 
takes  effect  from  the  second  delivery,  that  is, 
after  the  condition  is  performed.  But  Chan. 
Kent  says  this  rule  does  not  apply  when 
justice  requires  a  resort  to  a  fiction.  (4  Kent's 
Com.  454.)  'The  relation  back  to  the  first 
delivery,  so  as  to  give  the  deed  effect  from 
that  time,  is  allowed  in  cases  of  necessity,  to 
avoid  injury  to  the  operation  of  the  deed 
from  events  happening  between  the  first  and 
second  delivery.'  (Ibid.)  In  Wheelwright  v. 
Wheelwright,  2  Mass.  452,  Parsons,  Ch. 
J.,  laid  down  this  rule:  'If  a  grantor  de- 
liver any  writing  as  his  deed  to  a  third 
person,    to    be    delivered    over    by    him    to 
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the  grantee,  on  some  future  event,  it  is  the 
grantor's  deed  presently;  and  the  third  person 
is  a  trustee  of  it  for  the  grantee.*  If,  then, 
that  future  event  was  to  be  controlled  by  the 
grantee,  who  liad  promised  to  perform  it,  and" 
was  an  act  over  which  the  grantor  had  no 
power,  could  the  grantee  set  up  the  non-per- 
formance of  the  condition,  when  sued  upon 
his  promise?  In  this'  case,  for  the  purpose? 
of  justice,  I  think  the  delivery  of  the  deed 
might  be  held  to  relate  back  to  the  day  of 
the  agreement  so  far  as  Cagger  and  this 
estate  was  concerned,  and  for  the  purpose  of 
enforcing  the  performance  of  the  condition 
against  Lansing.  His  brother,  Obadiah  E. 
Lansing,  was  a  trustee  for  him.  Such  a  fic- 
tion as  to  call  that  a  delivery  would  be  in 
furtherance  of  justice  in  this  case." 

In  Wood  V.  French,  30  Okla.  685,  136  Pac. 
734,  the  court  said:  "We  are  of  opinion  that 
where  the  grantor  retains  the  actual  possses- 
sion  of  the  land,  as  in  the  present  case,  al- 
though such  possession  be  not  notice  of  his 
adverse  claim  (Smith  v.  Phillips.  9  Okla. 
297,  60  Pac.  117;  Flesher  v.  Callahan,  32 
Okla.  283,  122  Pac.  489),  an  escrow  deed  is 
utterly  invalid  to  transfer  any  right,  in  the 
absence  of  performance  of-  the  condition,  so 
that  the  wrongful  yielding  of  possession  of 
the  deed  to  the  grantee  by  the  person  with 
whom  it  is  deposited  transfers  no  title,  even 
though  tlie  claimant  thereunder  be  an  in- 
nocent  purchaser   for   value.'* 

Where  sheriff's  deeds  are  delivered  in  es- 
crow, a  delivery  of  the  deeds  to  the  grantee 
under  order  of  the  court  without  perform- 
ance of  the  condition  of  the  escrow  agree- 
ment gives  the  deeds  no  effect.  Robins  v.  Bel- 
las, 2  Watts   (Pa.)   359. 

In  Schmidt  v.  Muss<m,  20  S.  D.  389,  107 
N.  W.  307,  the  court  said:  **Xo  rule  seems 
to  be  better  settled  than  that  a  deed  to  real 
property  in  order  to  convey  title  thereto  must 
be  delivered  by  the  consent  of  the  grantor  to 
the  grantee,  and  that  until  such  delivery  the 
title  never  vests  in  the  grantee.  When, 
therefore,  a  deed  is  delivered  as  an  escrow, 
nothing  passes  by  the  deed  unless  the  con- 
ditions upon  which  the  deed  is  to  be  delivered 
are  complied  with  although  the  deed  may 
have  been  obtained  by  the  grantee  and  re- 
corded, if  it  was  wrongfully  o1)tained  from 
the  depositary  and  recorded  without  the  con- 
sent of  the  grantor.  .  .  ,  And  the  fact 
that  the  deed  was  taken  from  Hoese  by  legal 
proceedings  does  not  alter  or  change  the 
principle."  In  Spotts  v.  Whitaker  (Tex.) 
157  S.  W.  422,  where  a  bond  for  title  placed 
in  escrow  had  been  obtained  from  the  de- 
positary without  the  consent  of  the  grantor 
through  the  fraud  of  the  grantee,  the  court 
said  that  "parties  claiming  thereunder  as  in- 
nocent purchasers  or  incumbrancers  will  be 
protected  only  upon  an  estoppel  based  upon 


a  showing  that  the  grantor  was  guilty  of 
negligence  which  brought  about  the  un- 
authorized delivery." 

Limitation  and  €i%uiU/ioation  of  Rule. 

Voidable  Title. 

In  PennsylvarUa,  while  the  decisions  in  ef- 
fect support  the  general  rule,  the  unauthor- 
ized delivery  of  an  escrow  by  the  depositary 
is  said  to  pass  a  voidable  title  to  the  grantee 
or  payee.     Booth  v.  Williams,  11  Phila.  2t5fl, 

33  Leg.  Int.  128;  Blight  v.  Schenck,  10  Pa. 
St.  285,  51  Am.  Dec.  478;  Landon  v.  Brown. 
160  Pa.  St.  538,  28  Atl.  921.  See  also  Fertig 
V.  Bucher,  3  Pa.  St.  308;  Mnrphey  v.  Greybill] 

34  Pa.  Super.  Ct.  339.    Thus  in  Booth  v.  Wil- 
liams, supra,  the  court  said :  "The  assignment 
having  been  executed  by  Williams  and  deliv- 
ered by  his  consent  in  escrow,  the  rights  of 
plaintiff  became  fixed  to  have  the  delivery  ab- 
solute on  performance  of  the  conditions  oV  the 
escrow,  and  it  is  clear  that  defendant's  right 
to  rescind  the  contract  on  his  own  motion  was 
gone.     Still  less  had  he  any  right  to  proceed 
without  reference  to  the  title  of  Mrs.  Booth, 
which   was  acquired  by   the  delivery  of  the 
escrow  to  her  absolutely  by  Parrish.    By  that 
act,  whether  it  was  right  or  wrongful,  she  be- 
came vested  with  a  title  which  was  not  void 
but  only  voidable,  and  could  not  be  divested 
without    proceedings   to    which     she    was     a 
party:  Blight  v.  Schenck,  10  Pa.  St.  285,  294; 
Eckman  v.  Eckman,  55  Pa.    St.    273.'*     See, 
however,  Robins  v.  Bellas,  2  Watts  (Pa.)  350, 
in  which  it  appeared  that  the  sheriff^s  deeds 
were  placed  in  escrow  to  be  delivered  on  pay- 
ment of  the  purchase  money,  and  after  ten 
years  one  deed  was  delivered  to  the  grantee  by 
order  of  the  court  although  the  condition  on 
which  they  were  deposited  had  not  been  per- 
formed.    The  court  said  with  regard  to  the 
order  of  court  for  delivery  of  the  deeds :    "And 
indeed  it  is  difficult  to  imagine    upon    what 
principle  the  court  could    have    granted     it 
without  the  condition  upon  which  they  were 
deposited  had  first  been  performed.     As  well 
might   the    court    undertake    to    direct    the 
sheriff's  name  and  seal,  in  his  absence,  and 
without  his  consent,  to  be  signed  and  affixed 
to  a  deed  in  order  to  consummate  a  sale  of 
real  estate  made  by  him,  as  to  order  a  deed 
which  had  been  signed  and  sealed  by  him  but 
not  delivered,  or  only  deposited  with  a  third 
person,   to  be  delivered  to  the  vendee  on   a 
certain  condition  being  performed,  as  to  order 
such  deed  to  be  delivered  to  the  vendee  with- 
out the  consent  of  the  sheriff,  or  the  condition 
being  first  performed  upon  which  it  was  de- 
posited as  an  escrow.    For  it  is  just  as  neces- 
sary that  the  deed  should  be  delivered  by  the 
sheriff,  or  by  his  assent,  as  it  is  that  it  should 
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be  sealed  by  him ;  and  without  both  are  done^      a  bona  fide  purchaser, 
it  can  have  no  possible  effect  whatever/' 
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Innocent  Pubchaseb. 

While  many  of  the  decisions  laying  down 
the  general  rule  that  an  unauthorized  de- 
livery by  an  escrow  holder  is  nugatory  (see 
fupra,  the  subdivision  General  Rule)  ignore 
any  distinction  between  the  parties  to  the 
escrow  and  third  persons,  treating  the  instru- 
ment as  void  ah  initio  for  want  of  delivery, 
in  some  jurisdictions,  particularly  where  the 
escrow  is  a  negotiable  instrument,  an  inno- 
cent purchaser  will  be  protected,  Bailey  v. 
Crim,  9  Biss.  95,  2  Fed.  Cas.  No.  734;  Provi- 
dpnt  L.  etc.  Co.  v.  Mercer  County,  170  U.  S. 
593.  18  S.  Ct.  788,  42  U.  S,  (L.  ed.)  1156 
{reversing  Mercer  County  v.  Provident  L. 
etc.  Co.  72  Fed.  623,  19  C.  C.  A.  44)  :  Quick  v. 
Milligan,  108  Ind.  419,  9  N.  E.  392.  58  Am. 
Rop.  49:  Riggs  v.  Trees,  120  Ind.  402,  22  N. 
K.  254,  5  L.R.A.  696 ;  Garrett  v.  Campbell,  2 
Indian  Ter.  301,  51  S.  W.  956;  Haven  v. 
Kramer,  41  la.  382:  Graff  v.  Logue,  61  la. 
704,  17  N.  W.  171;  Guthrie  v.  Field,  85  Kan. 
.58,  116  Pac.  217,  37  L.R.A.(N.S.)  326;  Fear- 
ing V.  Clark,  16  Gray  (Mass.)  74,  77  Am.  Dec. 
394:  Schmid  v.  Frankfort,  131  Mich.  197,  91 
X.  W.  131,  9  Detroit  Leg.  N.  303;  Simson  v. 
Bank  of  Commerce,  43  Hun  156,  6  2^.  Y.  St. 
Rep.  176;  Vallet  v.  Parker,  6  Wend.  (N.  Y.) 
615;  Keith  v.  New  England  First  Nat.  Bank 
(N.  D.)  162  N.  W.  691 ;  vSohurtz  v.  Colvin,  55 
Ohio  St.  274,  45  N.  E.  527.  See  also  Galvin 
V.  Syfers,  22  Ind.  App.  43,  52  N.  E.  96;  Free- 
port  First  Nat.  Bank  v,  Compo-Board  Mfg. 
Co.  61  Minn.  274,  63  N.  W.  731. 

Thus  in  Quick  v.  Milligan,  108  Ind.  419,  9 
N.  E.  392,  58  Am.  Rep.  49,  where  a  deed 
placed  in  escrow  to  be  delivered  on  payment 
of  the  purchase  money  was  delivered  by  the 
depositary  without  a  performance  of  the  con- 
dition, the  court  said:  "We  have  not  the 
slightest  doubt  that  the  abstract  proposition 
stated  by  counsel  is  correct,  for  we  under- 
stand it  to  be  a  rudimentary  rule  in  the  law 
of  real  property,  that  a  deed  delivered  as  an 
escrow  is  not  effective  if  placed  in  the  hands 
of  the  grantee  in  violation  of  a  condition 
upon  which  the  person  who  holds  as  an  es- 
crow is  authorized  to  deliver  it.  If  this 
proposition  is  broad  enough  to  cover  the  case, 
the  appeal  must  be  sustained;  but  we  cannot 
grant  this  essential  requisite,  for  there  re- 
mains the  question  of  estoppel.  It  might  be 
conceded,  that  in  ordinary  cases,  where  the 
grantor  remains  in  possession,  the  delivery 
of  a  deed,  by  one  who  received  it  as  an  es- 
crow, in  violation  of  the  condition  upon  which 
he  was  authorized  to  deliver  it,  would  not 
make  the  deed  effective  to  convey  title,  and 
yet  there  might  be  circumstances  which  would 
estop  the  grantor  from  asserting  title  against 


.  .  .  There  is  an- 
other principle  applicable  here,  and  that  is 
this:  Where  one  of  two  innocent  persona 
must  suffer,  he  must  be  the  sufferer  who  put 
it  in  the  power  of  the  wrongdoer  to  cause  the 
loss,  or  as  it  had  been  said,  'He  certainly  who 
trusts  most  ought  to  suffer  most'  Where  one 
of  two  innocent  parties  must  suffer,  he 
through  whose  agency  the  loss  occurred  must 
sustain  it.  .  .  .  It  is  clear  to  our  minds, 
that  these  principles  carry  the  case  for  the 
appellee,  for  it  was  the  appellant  who  put  it 
in  the  power  of  the  wrongdoer  to  do  the  act 
complained  of.  She  it  was  who  suffered  him 
to  remain  in  possession  of  land,  and  placed  in 
another's  hands  a  deed  which  gave  to  that 
possession  the  fullest  and  most  complete 
indicia  of  absolute  ownership.  The  pur- 
chaser found  the  vendor  equipped  with  the 
most  potent  evidences  of  ownership,  for  ho 
had  a  recorded  conveyance,  and  he  had  pos- 
session. There  was  nothing  wanting  to  an 
absolute  and  perfect  title  so  far  as  visible 
and  ascertainable  facts  disclosed.  Posses- 
sion by  the  grantee  named  in  the  deed  is  an 
important  element  in  the  case,  and  it  is  an 
element  that  distinguishes  the  case  from  those 
cited  by  the  appellant.  Had  the  grantor  re- 
tained possession,  those  cases  might  control, 
but  here  it  was  the  grantee  who  had  posses- 
sion of  the  land.  If  a  purchaser  is  not  safe 
in  buying  where  there  is  on  record  a  properly 
framed  deed,  and  the  person  named  in  the 
deed  is  in  possession  of  the  land  conveyed  by 
the  deed,  then,  indeed,  would  titles  be  insecure 
and  the  purchase  of  lands  hazardous.  We 
have  no  doubt  that  where  the  two  great  ele- 
ments of  ownership,  a  deed  and  possession, 
are  united  in  one  person,  a  bona  fide  pur- 
chaser will  be  protected,  although  the  person 
to  whom  the  deed  was  intrusted  tb  be  de- 
livered on  the  performance  of  a  condition, 
may  have  delivered  the  deed  in  violation  of 
his  duty." 

In  Riggs  V.  Trees,  120  Ind.  402,  5  L.R.A. 
696,  involving  the  unauthorized  delivery  of  a 
promissory  note  by  an  escrow  holder,  al- 
though the  issue  was  the  liability  of  the  es- 
crow holder,  the  court  said:  "One  who  places 
in  another's  hands  his  promissory  note,  per- 
fect in  all  its  parts,  cannot  defeat  the  note 
in  the  hands  of  a  bona  fide  holder." 

In  Haven  v.  Kramer,  41  la.  382,  it  was 
said:  *' Without  determining  the  effect  of  the 
mere  obtaining  of  a  deed  delivered  as  an 
escrow,  and  the  subsequent  conveyance  to  an 
innocent  purchaser,  we  are  of  opinion  that 
the  defendant  in  this  case,  under  the  circum- 
stances disclosed,  if  he  be  an  innocent  pur- 
chaser for  value,  is  entitled  to  protection. 
At  the  time  Kramer  purchased  of  Haven  he 
not  only  had  the  legal  title  of  record,  but  was 
in  possession  of  the  property.  The  case  of 
Blight  V.  Schenck,  10  Pa.  St.  285,  is  a  well 
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considered  and  strong  authority  in  favor  of 
the  view  that  an  innocent  purchaser  from  a 
grantee  in  possession,  under  a  deed  held  as 
an  escrow,  and  improperly  delivered  to  the 
<?rantee,  will  be  protected.  But  without  rest- 
ing our  conclusion  solely  upon  this  case,  we 
are  of  opinion  that  the  plaintiff,  by  his 
laches,  is  estopped  to  assert  title  against  a 
bona  fide  purchaser  from  James  H.  Haven." 

In  Vallett  v.  Parker,  6  Wend.  (N.  Y.)  615, 
the  court  said:  "As  between  the  original 
parties  to  this  note,  it  would  be  a  good  de- 
fense to  show  that  it  was  delivered  as  an 
escrow.  1  Stra.  (Eng.)  074.  But  not  so  in 
action  by  a  subsequent  bona  fide  holder  for 
valuable  consideration,  and  without  notice. 
It  is  argued  that  such  a  note  was  never  de- 
livered, and  therefore  void;  but  is  it  more  im- 
perfect or  void  than  an  accommodation  note 
before  it  is  negotiated?  While  in  the  hands 
of  the  payee,  or  any  agent  of  his,  it  is  not  a 
valid  instrument;  there  has  been  no  valid  de- 
livery; no  suit  can  be  sustained  upon  it,  any 
more  than  on  a  note  delivered  as  an  escrow; 
but  the  moment  an  accommodation  note  is 
passed  bona  fide  to  an  indorsee,  who  gives 
value  for  it,  it  becomes  a  valid  security; 
and  even  if  it  is  fraudulently  put  into  circula- 
tion, he  who  has  paid  value  for  it  shall  not  be 
defrauded.  But  if  any  innocent  person  must 
suffer,  it  should  be  that  one  who,  by  his  acts, 
has  enabled  the  third  person  to  commit  the 
fraud." 

In  Simson  v.  Bank  of  Commerce,  43  Ilun 
156,  6  N.  Y.  St.  Rep.  176,  it  was  said;  '*It 
is  a  general  and  familiar  rule  that  the  pur- 
chaser of  a  non-negotiable  chose  in  action, 
takes  it  subject  to  all  the  equities  existing  be- 
tween the  original  parties  thereto.  But  this 
rule,  as  we  have  seen,  has  its  exceptions,  and 
the  exception  is,  where  a  party  has,  by  his 
own  voluntary  act,  placed  the  indicia  of  title 
in  another,  the  purchaser  in  good  faith,  for 
value,  will  be  protected.  In  the  case  under 
consideration,  Simson,  of  his  own  voluntary 
act,  executed  the  deed  to  Bliss;  he  delivered 
it  to  Betts,  to  be  delivered  to  Bliss,  upon  re- 
ceiving one  thousand  dollars.  It  was  under- 
stood by  him  that  Betts  was  to  aid  Bliss  in 
making  a  loan.  For  that  purpose  Betts  let 
liliss  take  the  deed  to  the  Bank  of  Commerce, 
Thus,  through  the  act  of  Simson  and  of  his 
agent,  Betts,  Bliss  was  invested  w^ith  the 
indicia  of  title  to  the  premises.  He  was 
given  the  power  to  procure  the  deed  to  be 
recorded,  to  deceive  the  bank  and  procure  a 
loan  upon  the  premises.  It  consequently  ap- 
pears to  us,  that  tlie  plaintiff  is  estopped 
from  questioning  the  title  of  the  bank." 

Where  a  property  owner  executes  a  deed 
leaving  the  name  of  the  grantee  blank  and 
intrusts  it  to  another  to  sell  the  property  and 
the  deed  is  delivered  to  a  third  person  who 
mis  in  his  own  name    and    records    it,    an 


innocent  purchaser  6f  the  property  who  relies 
on  the  record  will  be  protected  as  against  the 
original  owner  to  the  extent  of  the  amount 
paid  by  him.  Guthrie  v.  Field,  85  Kan.  68, 
lie  Pac.  217,  37  L.R.A.(N.S.)  326. 

Estoppel,  Waivsb  ob  Ratification. 

Generally,  although  an  unautliorized  sec- 
ond delivery  of  an  escrow  is  ineffectual,  an  ex- 
press ratification  by  the  grantor  or  maker 
will  render  it  a  good  delivery  at  least  from 
the  date  of  ratification.  Coe  v.  Turner,  5 
Conn.  86;  Mays  v.  Shields,  117  Ga.  814,  45 
S.  E.  68;  Eichlor  v.  Holroyd,  15  111.  App.  657. 
Thus  in  the  case  last  cited,  wherein  it  ap- 
peared that  the  grantee  by  some  means  had 
obtained  a  deed  delivered  in  escrow  without 
performing  the  condition  on  which  his  right 
to  receive  it  depended,  the  court  said:  *'Tlie 
appellee  had  his  election  either  to  repudiate 
the  action  of  appellant  and  reinvest  iiiinhoil 
with  the  record  title  to  the  land,  in  which 
event  he  could  have  recovered  the  necestturv 
expense  from  appellant,  or  to  aflirm  the  itct 
of  his  agent  and  recover  the  purchase  money 
from  the  grantee  by  action,  or  enforce  a 
vendor's  lien  upon  the  land.'* 

In  Mays  v.  Shields,  117  Ga.  814,  45  S.  E. 
68,  wherein  it  appeared  that  a  deed  placed  in 
escrow  had  been  recorded  before  performance 
of  the  condition  of  the  escrow  agreement,  the 
court  in  reversing  a  judgment  for  the  grant- 
or because  of  error  in  not  charging  on  rati- 
fication said:  "Where  a  grantor  delivers 
a  deed  in  escrow,  and  learns  that  it  has 
been  improperly  delivered  to  the  grantee  or 
that  it  has  been  recorded,  he  must  at  once 
take  steps  to  prevent  innocent  third  persons 
from  acting  to  their  injury.  Such  knowled|^e 
would  bring  the  case  within  the  rule  as  to 
which  of  two  innocent  persons  must  suffer. 
Civil  Code,  §§  3037,  3940.  .  .  .  The  rul- 
ing which  protects  the  grantor  as  against  au 
innocent  purchaser  is  a  harsh  one,  and  will 
not  be  extended  beyond  its  letter,  as  against 
the  rights  of  innocent  purchasers  who  (Civil 
Code,  §  3540)  as  a  class  are  favored  in  law 
and  are  to  be  protected.  Of  course,  if  Sand- 
ser  or  Mays  knew  of  tlie  improper  delivery  and 
record,  they  cannot  claim  the  lionefit  of  this 
principle.  But  if  the  jury  should  find  that 
they  did  not  have  notice  and  bought  on  the 
faith  of  Flynt's  possession  imder  a  recorded 
deed,  of  which  Shields  himself  had  notice, 
they  will  be  protected  in  their  purchaser 
Possc^sion  prior  to  the  deed,  knowledge  by 
the  grantor  that  the  deed  has  been  sur- 
rendered and  recorded,  inaction  on  his  part 
thereafter,  ratification  of  the  delivery,  or  any 
act  constituting  an  estoppel  may  all  be  used 
by  an  innocent  purchaser  to  defend  the  title 
to  land  for  which  in  good  faith  and  without 
notice  he  has  paid.    Wliile  denied  by  Shields, 
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there  was  evidence  that  the  deed  had  been  de- 
livered by  him  to  Flynt.  If  so,  the  title 
vested  in  spite  of  any  agreement  to  the  con- 
trary; for  if  the  grantor  delivers  the  deed  to 
the  grantee,  the  law  will  not  allow  the  solemn 
recitals  therein  of  conveyance  and  delivery  to 
be  so  modified  as  to  show  that  it  was  held 
by  the  grantee  in  escrow,  or  for  some  other 
purpose  than  that  of  conveying  title.  Jordan 
V.  Pollock,  14  Ga.  145  (2);  Civil  Code,  § 
3603.  Certainly  is  this  so  as  against  third 
persons." 

It  is  also  generally*  held  that  where  the  de- 
positary of  an  escrow  makes  an  unauthorized 
delivery  the  grantor  or  maker  with  knowledge 
of  that  delivery  "may,  by  his  subsequent  acts, 
waive  performance  of  the  conditions,  raise  a 
presumption      of     ratification,      or     become 
estopped  to  deny  the  validity  of  the  second 
delivery.     Balfour  v.  Hopkins,  93   Fed.  564, 
35  C.  C.  A.  446;  Witmer  Bros.  Co.  v.  Weid, 
108  Cal.  569,  41  Pac.  491;  Hamill  v.  Thomp- 
son, 3  Colo.  518;  Dixon  v.  Bristol  Sav.  Bank, 
102  Ga.  461,  31  S.  E.  96,  66  Am.  St.  Rep.  193 ; 
QTiid:  V.  Milligan,  108  Ind.  419,  9  N.  E.  392, 
58  Am.  Rep.  49;   Balue  v.  Taylor,  136  Ind. 
376,  36  N.  E.  269;  Haven  v.  Kramer,  41  la. 
382;  Jackson  v.  Lynn,  94  la.  151,  62  N.  W. 
704,  56  Am.  St.  Rep.  386;  Simaon  v.  Bank  of 
Commerce,  43  Hun  156,  6  N.  Y.  St.  Rep.  176; 
Schurtz  V.  Colvin,  55  Ohio  St.  274,  45  N.  E. 
527;  Gland  v.  Malson,  39  Okla  456,  135  Pac. 
1055;  Spotts  V.  Whitaker   (Tex.)    157  B.  W. 
422;    Burnett    v.    Continental    State    Bank 
(Tex.)  191  S.  W.  172;  Connell  v.  Conncll,  32 
W.  Va.  319,  9  S.  E.  252 ;  Truman  v.  McC'oUum, 
20  Wis,  360.     See  also  Bobbins  v.  Magce,  76 
Ind.  .381;  Burlington,  etc.  R.  Co.  v.  Palmer, 
42  la.  222;  Hubbard  v.  Greeley,  84  Me.  340, 
24  Atl.  799,  17  L.R.A.  511;  Holt  v.  Mclntire, 
50  Minn.  466,  52  N.  W.  918.    And  see  Miles  v. 
Hemenway,   59  Ore.   336,   117   Pac.   273    {re- 
tcrging  59  Ore.  318,  111  Pac.  696)  ;  Cliicago, 
etc.  R.  Co.  V.  Linn,  30  Ind.  App.  92,  65  N.  E. 
'52:  Beamer  v.  Morrison,  210  111.  443,  71  N. 
K.  402;   Equitable  Mortg.  Co.  v.  Butler,  105 
Oa.  555,  31  S.  E.  395;  McKinnon  v.  McKin- 
non,  1  P.  E.  Island  (Eng.)   59;  Henderson  v. 
Vermilyea,  27  U.  C.  Q.  B.  544.    Thus  in  Dixon 
V.  Bristol  Sav.  Bank,  102  Ga.  461,  31  S.  E. 
96.  66  Am.   St.   Rep.    103,    the    court    said: 
"Where  an  escrow  has  been    improperly    de- 
livered or  obtained  from  the    depositary    by 
fraud,  the  grantor  may  ratify  the  delivery. 
An  express  ratification  is  not  necessary;  for 
ratification    may    be    presumed     where     the 
RTantor  has  recognized  the  validity  of  the  de- 
livery, or  where  he  has  remained  silent  when 
called  upon  to  speak  and    others   have    been 
injured.    His  conduct  may  be  such  as  to  cre- 
ate an  estoppel  in  pais  as  to  bona  fide  pur* 
chasers  from  the  grantee.     Cotton  v.  Greg- 
ory, 10  Neb.  125,  19  Am.  L.  Reg.  694;  Reese 
▼.  Medlock,  27  Tex.  120,  84  Am.  Dec.  611.    In 


order  that  a  ratification  should  be  binding,  it 
must  have  been  made  with  a  full  knowledge  of 
all  the  material  facts."  But  the  court  held 
that  whether  the  plaintiff's  acts  raised  a  pre- 
sumption of  ratification  was  under  the  evi- 
dence for  the  jury. 

In  Balue  v.  Taylor,  136  Ind.  376,  where  the 
grantees  obtained  possession  of  a  deed  placed 
in  escrow  before  performance  of  the  condition, 
it  was  held  that  they  were  estopped  to  avoid 
the  deed  or  say  that  no  title  had  passed  be- 
cause they  had  obtained  possession  thereof 
before  the  <K)ndition  was  performed,  but  must 
respond  in  damages  for  breach  of  the  agree- 
ment, since  a  party  may  not  repudiate  an 
action  and  retain  benefits  derived  against 
equity. 

In  Witmer  Bros.  Co.  t.  Weid,  108  Cal.  669. 
41  Pac.  491,  wherein  St  appeared  that  notes 
were  made  to  secure  the  payment  of  a  sub- 
scription to  be  paid  on  the  construction  of  a 
proposed  street  railroad,  and  deposited  veith  a 
trustee  to  be  held  in  trust  until  the  con- 
ditions of  the  contract  were  performed  and 
the  maker  notified  the  trustee  of  his  rescis- 
sion of  the  agreement  but  the  maker's  at- 
torney gave  the  trustee  a  written  order  to 
deliver  the  notes  to  the  payee  although  the 
condition  was  not  performed  within  the  regu- 
lated time,  it  was  held  that  the  written  order 
was  a  waiver  although  the  agent  did  not 
know  of  the  maker's  notice  of  rescission. 

Where  a  deed  placed  in  escrow  is  delivered 
by  the  depositary  in  violation  of  the  con- 
ditions of  the  escrow  agreement,  a  demand  for 
the  payment  of  the  purchase  money  cannot  be 
regarded  as  raising  the  presumption  of  an 
express  ratification  so  as  to  give  the  deed 
validity,  unless  the  purchase  money  has  been 
subsequently  paid.  Hamill  v.  Thompson,  3 
Colo.  518. 

In  Burnett  v.  Continental  State  Bank 
(Tex.)  191  S.  W.  172,  it  appeared  that  the 
grantors  in  a  deed  placed  in  escrow  were 
notified  by  the  depositary  that  he  intended  to 
deliver  the  deed  without  requiring  perform- 
ance of  the  conditions  of  the  escrow  agree- 
ment. It  was  held  that  the  failure  of  the 
grantors  to  object  to  such  delivery  consti- 
tuted a  waiver  of  the  conditions. 

In  Cotton  V.  Gregory,  10  Neb.  126,  4  N.  W. 
939,  it  was  said:  "While  we  recegnize  fully 
the  rule  that  a  fraudulent  delivery  by,  or  pro- 
curement from,  the  depositary  of  a  deed  de- 
posited as  an  escrow  will  not  operate  to  pass 
the  title  even  in  favor  of  a  subsequent  pur- 
chaser in  good  faith,  without  notice,  still  we 
cannot  permit  it  to  go  to  the  extent  of  enab- 
ling the  grantor  to  affirm  or  recognize  the 
grantee's  possession  of  the^  instrument  as 
valid  for  some  purposes,  and  to  disclaim  it  as 
being  nugatory  for  all  other,  especially  when 
to  do  so  would  result  in  an  injury  to  an  inno- 
cent party." 
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Miscellaneous. 

In  Beaumont  v.  Kline,  3  Phila.  {Pa.)  44, 
15  Leg.  Int.  44,  there  was  involved  a  some- 
>vhat  unusual  question  stated  by  the  court  as 
follows:  *'The  defendant  bought  a  house  from 
the  plaintiff  and  gave  a  bond  for  the  purchase 
money,  which  was  placed  in  escrow,  in  the 
hands  of  an  attorney  under  and  subject  to  an 
express  agreement  that  it  should  not  be  de- 
livered, until  the  plaintiff  had  satisfied  cer- 
tain incumbrances  upon  the  house,  which  he 
had  expressly  promised  to  discharge.  The 
plaintiff  failed  to  comply  with  his  promise, 
the  defendant  was  compelled  to  pay  the  in- 
cumbrances, and  a  controversy  having  arisen 
with  respect  to  the  bond,  it  was  finally  given 
up  to  the  plaintiff  by  the  attorney,  without 
the  consent  of  the  defendant,  who  now  con- 
tends that  this  delivery  was  in  contravention 
of  the  agreement,  and  absolutely  void  in 
point  of  law.  The  point  is  a  nice  one,  but  we 
are,  on  the  whole,  of  opinion  with  the  plain- 
tiff. The  conduct  of  the  defendant,  in  satis- 
fying the  incumbrances  himself,  rendered  it 
impossible  for  the  plaintiff  to  satisfy  them, 
and  amounted  to  that  prevention,  which  is 
commonly  said  to  be  equivalent  to  perform- 
ance. From  that  moment,  the  condition 
precedent  on  which  tlie  delivery  of  the  bond 
had  been  made  dependent,  was,  if  not  wholly 
gone,  at  least  rendered  a  nullity  in  point  of 
law,  unless  sustained  by  the  aid  of  equity,  or 
of  an  equitable  construction.  The  plaintiff 
might  still,  however,  have  tendered  the 
amount  of  the  incumbrances  to  the  defendant, 
as  the  nearest  approach  to  the  performance  of 
the  condition  yet  left  open,  and  as  being  in 
effect  a  compliance  with  its  spirit;  and  the 
court  no  doubt  would  have  required  that  this 
should  have  been  done,  had  it  been  necessary 
for  the  indemnification  of  the  defendant, 
which  the  deliverv  in  escrow  was  meant  to 
secure." 

In  Connell  v.  Ckinnell,  32  W.  Va.  319,  9  S. 
E.  252,  where  it  appeared  that  a  deed  placed 
in  escrow  to  be  held  until  payment  of  the 
purchase  price  was  obtained  by  the  grantee 
before  full  payment,  but  subsequently  the 
full  amount  was  paid  by  the  grantee,  the  court 
said:  "1  think  this  evidence  sufficient  to 
prove  that  said  deed  was  properly  delivered 
to  D.  F.  Connell.  If  it  was  delivered  upon 
any  condition,  it  must  have  been  upon  the 
payment  of  the  Babbitt  &  Good  debt;  and, 
whether  that  debt  was  paid  before  or  after 
the  delivery  of  the  deed,  the  delivery  would 
certainly  be  operative,  and  the  deed  valid, 
from  the  time  the  debt  was  in  fact  paid." 

Where  a  deed  placed  in  escrow,  together 
with  purchase  money  notes  and  a  mortgage, 
was  delivered  by  the  depositary  in  violation 
of  the  escrow  agreement,  the  deposit  in  escrow 
is  a  sufficient  legal  delivery  to  make  the  lia- 
bility of  the  grantee  on  the  notes  absolute  and 


to  render  the  mortgage  effective.    Balfour  ▼• 
Parkinson,  84  Fed.  855. 

Tortious  Procurement  of  Eacrouj, 

Where  an  escrow  is  tortiously  taken  from 
the  possession  of  the  escrow  holder,  no  title 
or  interest  passes  and  delivery  may  be  denied 
even  as  against  an  innocent  purchaser.  U.  S. 
V.  Payette  Lumber,  etc.  Co.  198  Fed.  881; 
Chandler  v.  Chandler,  21  Ark.  05;  Bumap  v. 
Sharpsteen,  149  111.  225,  36  N.  E.  1008; 
Ottawa,  etc.  R.  Co.  v.  Hall,  1  III.  App.  012; 
Henry  v.  Carson,  96  Ind.  412;  Jackson  v. 
Lynn,  94  la.  151,  62  N.  W.  704,  58  Am.  St. 
Rep.  386;  Lewis  v.  Prather  (Ky.)  21  S.  W. 
538;  Daggett  v.  Daggett,  143  Mass.  516,  10 
N.  K.  311.  And  see  Golden  v.  Hardesty,  9;» 
la.  622,  61  N.  W.  913 ;  Swain  v.  McMillan,  30 
Mont.  433.  76  Pac.  943. 

Thus  in  Chandler  v.  Chandler,  21  Ark.  95, 
it  appeared  that  a  bond  delivered  in  escrow 
was  taken  from  the  possession  of  the  escrow 
holder  by  some  person  unknown  before  the 
happening  of  the  contingency  specified  in  the 
escrow  agreement.  In  holding  that  the  bond 
was  not  operative  until  the  condition  had  been 
performed,  the  court  said:  *'The  facts  set  up 
show  that  the  iuKtruraent  sued  on  yfa»  not 
delivered  to  the  plaintiffs.  It  was  put  into 
the  hands  of  Henley,  a  stranger,  to  be 
delivered  to  the  plaintiffs  on  a  condition 
which  the  plea  avers  was  never  performed. 
Where  a  bond  is  conditionally  delivered  to 
the  obligee  himself,  it  is  operative  and  bind- 
ing from  the  time  of  the  delivery,  though  the 
conditions  be  never  performed.  But  where  the 
bond  is  conditionally  delivered  to  a  stranger, 
it  is  said  to  be  delivered  as  an  escrow,  and 
has  no  efficacy,  and  is  not  operative  and  bind- 
ing until  the  conditions  are  performed." 

Where  a  deed  was  placed  in  the  possession 
of  an  attorney  to  be  delivered  to  the  grantee 
on  the  performance  of  specified  conditions  and 
the  conditions  were  never  performed  and  the 
deed  was  not  delivered  by  the  depositary  but 
was  fraudulently  obtained  and  recorded  thir- 
teen years  after  its  date  by  some  persons  un- 
known, it  was  held  that  no  title  passed  to  the 
grantee  even  as  against  an  innocent  purchaser 
since  as  the  equities  were  equal  the  legal  title 
of  the  grantor  would  prevail.  Henry  v. 
Carson,  06  Ind.  412. 

So  in  a  similar  case  where  a  stock  sub- 
scription agreement  was  delivered  in  cnrrow 
to  an  officer  of  the  corporation  to  be  delivered 
to  the  corporation  only  on  the  happening  of 
a  stated  event,  and  the  event  did  not  happen, 
but  the  corporation  fraudulently  o))taine(l 
possession  of  the  contract,  it  was  hold  that 
the  corporation  could  not  enforce  the  agree- 
ment. Ottawa,  etc.  R,  Co.  v.  Hall,  1  111.  App. 
612. 

In  Jackson  v.  Lynn.  94  la.  151,  62  N.  W. 
704,  58  Am.  St.  Rep.  386,  the  court  said :     **As 
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to  the  first  defense,  it  is  sufficient  to  say  that 
if  the  deed  \vas  fraudulently  and  wrongfully 
obtained  from  Ledwich,  as  charged,  it  will  no 
more  pass  title  to  the  supposed  grantee,  Lynn, 
than  if  it  were  a  forgery,  and  will  not  trans- 
fer title  to  subsequent  purchasers  without 
notice." 
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Unauthorized  RecordiUion  of  Escrow, 

Where  an  instrument  placed  in  escrow  is 
recorded  in  violation  of  and  contrary  to  the 
stipulations  of  the  escrow  agreement  no 
es^tate  or  title  passes.  Calhoun  County  v. 
American  Emigrant  Co.  93  U.  S.  1'24,  23  U. 
S.  (L.  ed.)  826;  Knapp  v.  Nelson,  41  Colo. 
447,  92  Pac.  912 ;  Stanley  v.  Valentine,  79  111. 
544;  Whipple  v.  Fo>v'ler,  41  Xeb.  675,  60  N. 
W.  15;  Beaumont  Car  Works  v.  Beaumont 
Imp.  Co.  4  Tex.  Civ.  App.  267,  23  8.  W.  274. 

Thus  in  Knapp  v.  Nelson,  supra,  the  court 
said:  ''It  appears  from  the  findings  of  the 
court  and  the  evidence  in  support  thereof, 
that  the  deed  under  which  appellanta  claim 
title  was  recorded  by  the  escrow  holder  in 
violation  of,  and  contrary  to,  the  terms  of  an 
escrow  agreement.  Appellants  contend  that 
the  recording  of  the  deed  constituted  a  de- 
livery of  the  deed  to  them,  thereby  vesting  in 
them  title  to  the  land  in  controversy.  A  deed 
placed  in  escrow,  delivered  in  violation  of,  or 
contrary  to,  the  conditions  of  the  escrow 
agreement,  has  no  force  or  effect  aa  a  deed, 
and  passes  no  estate  or  interest  thereby, 
Hamili  v.  Thompson,  3  Colo.  518,  523; 
Snyder  v.  Voorhes,  7  Colo.  296,  297 ;  Wolcott 
V.  Johns,  7  Colo.  App.  360,  376.  Conceding 
that  the  recording  ol  a  deed  is  a  delivery 
thereof,  as  contended  by  appellants — ^upon 
which  point  we  express  no  opinion — ^the  de- 
livery of  the  deed,  under  the  facts  of  this 
ea8e,  passed  no  estate  in  the  lands  in  contro- 
versy, to  the  appellants." 

In  Beaumont  Car  Works  v.  Beaumont  Imp. 
Co.  4  Tex.  Civ.  App.  267,  23  S.  W.  274,  the 
court  said:  '*We  are  of  the  opinion,  however, 
that  the  instrument  sought  to  be  set  aside  was 
an  escrow,  and  not  a  deed.  The  evidence 
AhowB  clearly  that  it  was  executed  by  the 
plaintiff  for  the  immediate  purpose  oif  ena- 
bling th«  defendant  to  secure  the  bonds  which 
it  proposed  to  issue  and  negotiate,  and  was 
delivered  to  the  Holland  Trust  Company  by 
the  plaintiff  itself  upon  the  condition  that  it 
should  not  take  effect  if  the  bonds  were  not 
negotiated.  By  the  issue  and  sale  of  the 
lionds  money  was  to  be  raised  to  build  the  car 
.<hopB  and  put  the  concern  going,  and  as  the 
benefit  to  accrue  to  plaintiff  for  the  convey- 
ance of  the  property  was  to  come  from  the 
establishment  ol  the  car  works,  it  is  quite 
natural  that  it  should  desire  to  protect  itself 
by  delivering  the  instrument  as  an  escrow  to 
the  Holland  Trust  Company.  The  subsequent 
record  thereof  by  the  trust  company  did  not 
operate  as  a  delivery." 


3S  K.  Dah.  ISO;  1S9  N,  W,  859. 


Eaorowa  —  Unantliorisecl  Delivery. 

The  evidence  is  held  to  be  sufficient  to 
sustain  the  findings  of  the  jury  that  the  note 
was  delivered  to  the  managing  officer  of  both 
the  payee  and  plaintiff  corporations,  and  un- 
der an  cHcrow  agreement,  and  that  the  deliv- 
ery to  the  payee  by  the  holder  in  escrow  was 
made  in  disregard  of  and  contrary  to  and 
without  compliance  with  the  terms  of  the 
escrow  agreement. 

Effect  of  Unautliorixed  DeliTery. 

A  delivery  so  made  constitutes  in  law  no 
delivery  of  the  instrument. 
[See* note  at  end  of  this  case.] 

Same. 

Under  such  findings  the  instrument  never 
was  delivered  and  ia  void  ab  initio,  and  evi- 
dence offered  by  defendant  to  establish  the 
escrow  agreement  is  admissible. 

[See  note  at  end  of  this  case.] 

Same. 

The  maker  of  a  note  deposited  in  escrow 
is  held  not  to  have  waived  the  conditions  of 
the  escrow  agreement,  nor  estopped  himself 
from  asserting  it  as  a  defense. 

[See  note  at  end  of  this  case.] 

Evidenoe  —  Parol  Evidenoe  to  Explain 
IVriting  —  IVritiiis  Incomplete. 

The  correspondence  soliciting  the  note  and 
transmitting  it  to  the  holder  in  escrow  dis* 
closes  that  it  is  but  part  of  and  supplemen- 
tary to  the  conditions  under  which  the  note 
^vas  executed  and  was  to  be  delivered.  The 
corresponden'-e  can  therefore  be  explained  and 
supplemented  in  such  particulars  by  oral  tes- 
timony. 

[See  2  Ann.  Cas.  }46;  Ann.  Cas.  191 4 A 
454.] 

Appeal  and  Error  —  Seope  of  Review  — 
Conflicting    Evidence. 

Where  a  controverted  question  of  fact  as  to 
the  existence  of  an  escrow  agreement  and  as 
to  its  conditions  was  presented,  the  verdict  of 
the  jury  thereon  is  conclusive. 

Evidence  Held  Admissible. 

Evidence  received  as  to  the  financial  con- 
dition of  the  newspaper  plant  involved  and 
the  worthlcssness  of  the  stock  of  the  holding 
company  owning  and  operating  it  was  ad- 
missible imder  the  issues  tendered  by  the 
pleadings. 

Trial  —  Election  between  Befenaes. 

No  question  of  rescission  of  a  contract  was 
involved,  and  the  motion  to  require  defendant 
to  elect  as  to  defenses  was  properly  denied. 

Inatmctiona  Approved. 

Instructions  requested  and  refused,  and 
those  given  and  challenged  as  error  and  ar- 
gued in  the  brief,  examined  and  held  to  sub- 
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mit  fairly  tJbe  issues  of  fact  and  to  be  non- 
prejudicial. 

Argmnent  of  Conniel  —  Misstate ments 
as   Ground  for  Nexir  Trial.  . 

Statements  of  counsel  in  argument  to  the 
jury  are  held  not  to  warrant  the  granting  of 
&  new  trial. 

Trial    —   Direction    of    Verdict    —    In- 
stmction  Amounting  to  Direction. 

T^e  court  at  tiie  close  of  the  testimony 
denied  a  motion  to  direct  judgment  against 
the  News  Printing  Company,  codefendaut,  but 
instead,  in  its  instructions^  required  the  jury 
to  find  in  any  event  for  the  plaintiff  and 
against  the  News  Printing  Company  for  the 
amount  claimed.  This  action  did  not  preju- 
dice plaintiff's  rights,  and  is  the  equivalent 
of  the  granting  of  a  motion  for  a  directed 
verdict. 

New    Trial    —    Newly    Discovered    EtI- 
dence  •*-  Shoivine  InsniBoient. 

The  showing  for  a  new  trial  on  affidavits, 
on  the  grounds  of  surprise  and  newly  dis- 
covered evidence,  is  held  to  be  insufficient. 

Appeal  from  District  Court,  Cass  county: 
Pollock,  Judge. 

Action  by  Northern  Trust  Company,  plain- 
tiff, against  John  Bruegger  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Pierce,  Tenneson  dc  Cuplcr  for  appellant. 
V.  R.  Lovell  and  Engerud,  Holt  d  Frame 
for  respondents. 

[158]  GosB,  J. — This  action  is  brought  on 
a  promissory  note  for  $5,000,  dated  May  23rd, 
1910,  to  the  News  Printing  Company  by  John 
Bruegger,  maker,  and  due  December  1,  1910, 
and  owned  by  the  Northern  Trust  Company. 
The  sole  defense  submitted  to  the  jury  was 
that  the  maker  had  deposited  the  note  in 
escrow  under  an  escrow  agreement  subse- 
quently not  complied  with,  and  under  which 
it  was  not  to  be  delivered  to  the  payee  until 
at  least  $45,000  more  had  been  raised  by 
sale  of  corporate  stock  of  the  News  Printing 
Company,  payee.  That  plaintiff  purchased 
the  note  after  its  maturity;  other  defenses 
of  fraud,  misrepresentation,  and  concealment 
on  HoUister's  part  to  Bruegger,  and  damages 
to  defendant  maker  to  the  amount  of  the 
note  because  of  its  attempted  delivery  in  vio- 
lation of  said  escrow  agreement,  are  pleaded, 
but  abandoned  on  trial.  At  the  close  of  the 
case  tlie  question  submitted  was  that  of  non- 
delivery, raising  issues  of  fact  of  (1)  whether 
[159]  the  note  was  delivered  by  Bruegger  to 
HoUister  under  any  escrow  agreement  at  all; 
and,  (2)  if  so,  what  were  the  terms  thereof? 
(3)  if  delivered  under  an  escrow  agreement, 
whether  the  terms  of  that  agreement  were 
violated  by  HoUister;    (4)  whether  Bruegger 


had  waived  or. estopped  himself  to  assert  an 
escrow  delivery  as  a  defense.  Assignments 
raise  alleged  error  in  rulings  and  on  instruc- 
tions and  also  the  sufficiency  of  the  proof  to 
sustain  the  verdict  in  Brueggcr's  favor. 

A    brief    r4sum6    is    necessary    of    circum- 
stances  attending  upon  the  delivery   of  the 
note.     In  1910  the  News  Printing  Company 
was  incorporated  by  HoUister  and  Democratic 
associates,   F.   0.   Hellstrom   and   J.    C.    Mc- 
Andrees,    looking   toward    the    securing    and 
controlling  of  the   Fkrgo  Daily  News  as   a 
Democratic  organ  in  the  coming  campaign. 
Bruegger    and    a    Democratic    candidate    for 
nomination  as  United  States  Senator  at  the 
primaries  in  June,  1910,  and  was  nominated. 
In  1908  he  had  indorsed  a  note  for  $1,000 
used  toward  financing  said  newspaper.     But 
that  note  was  returned  to  him  upon  his  sign- 
ing  along   with   thirty-six   other   prominent 
Democrats  of  a  written  guaranty  of  payment 
of  notes  of  the  News  Printing  Company  to 
the  Northern  Trust  Company.    This  was  done 
through    HoUister   as   active   officer   of    and 
for  the  Northern  Trust  Company,  its  presi- 
dent in   1910.     He   was   also  the  managing 
officer  of  the  News  Printing  Company  and  of 
the  Northern  Savings  Bank,  intervening  hold- 
er of  this  note  in  suit  and  subsequently  char- 
tered in  1911.    The  niortgag»j  to  the  Northern 
Trust  Company,  thus  guaranteed,  fell  due  in 
March,  1910.    A  second  mortgage  for  $10,000 
and   interest  aggregating  over  $12,000  to  a 
trustee  for  the  Merchants  National  Bank  was 
also   past  due,   with   foreclosure  threatened. 
Other  debts  were  owing.    In  December,  1909, 
arrangements  had  been  made  for  a  1^0,000 
issue  of  trust  bonds  to  meet  these  mortgages, 
but  it  was  not  consummated  except  that  T. 
F.   Marshall,  Jas.  Buchanan,  A    J.  Gronna, 
Amasa  Peake,  and  other  '"insurgent"  Repub- 
licans  had    subscribed   for   the    purchase    of 
$35,000  worth  of  this  $50,000  bond  issue,  and 
in  January,  1910,  paid  in  $12,000,  to  be  used 
in   redeeming  the  newspaper   from  the  con- 
templated foreclosure  of  the  $10,000  second 
mortgage.     This   sum,   together   with   about 
$300  furnished  by  the  newspaper,  had  been 
used  for  said  purpose  two  months  prior  to  the 
date  of  this  note;   the  paper  was  purchased 
under  the  foreclosure  sale,  with   title  taken 
to  HoUister,  Hellstrom,  and  McAndreas.  They 
immediately    [160]    resold    it   to    the   News 
Printing  Company,  recently   organized  as  a 
holding  company,  for  an  alleged  consideration 
of  $50,000  of  the  stoek  of  that  company,  of 
which  tliey  were  the  incorporators. 

In  March,  1910,  HoUister  and  McAndres 
entered  into  a  contract  with  D.  H.  Mc Arthur, 
chairman  of  the  Democratic  state  central  com- 
mittee, under  which  Mc Arthur  was  to  dictate 
the  future  political  policy  of  tlie  newspaper. 
Then,  evidently  realizing  that,  should  the 
bonds  subscribed  for  by  the  insurgent  Repub- 
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iicaos  as  subscribers  be  tak«R  bj  them,  the 
political  poUcj  of  the  paper  would  be  under 
Republican  •  instead  of  Democratic  control, 
HoUister,  McArtbur,  and  others  arranged  for 
a  meeting  at  Grand  Forks  on  May  20,  1910, 
of  many  of  the  leading  Democrats  of  the 
state.  The  meeting  was  held.  There  were 
present  Bruegger,  Joseph  Kelly,  W.  L.  Rich- 
ards, Hollister,  McArtbur,  and  others.  It 
might  be  mentioned  that  as  a  circumstance 
tu  stimulate  interest  in  the  meeting  aiid  in 
iu  attendance  notice  had  been  given  by  the 
Northern  Trust  Company  of  the  protest  and 
oonpayment  of  the  $30,000  first  mortgage  on 
tlie  Fargo  news  plant,  and  notice  that  each 
oi  the  thirty-seven  subscribers  to  the  indem- 
nity bond  as  additional  security  to  tlie  mort- 
;nige  would  be  asked  to  respond  for  the  $1,000 
guaranty  of  each  as  subscribed. 

As  to  the  purposes  of. and  events  at  the 
meeting,  McArthur  testifies:  'The  meeting 
wa8  arranged  by  Hollistejr,  myself,  antl  Mc- 
Andress.  It  was  a  meeting  of  the  representa' 
tivc  Democrats  from  diif^^nt  parts  ef  the 
state.  They  were  called  tpgethei  for  the 
purpose  of  ^ying  to  raise  sufiicient  money  to 
take  over  the  Fargo  Daily  News  and  make  a 
Democratic  paper  of  it.  Hoi  lister  made  a. 
statement  at  that  meeting  with  regard  jto  the 
iinancial  eonditioa.  of  th.e  paper  at  the  time, 
and  I  think  he  estimated  it  was  necttssary  tq 
have  about  $dO,QOO  to  buy  up  the  Innids  and 
carry  the  floating  indebtedness,  and  1  think 
there  was  also  some  talk  of  a  fund  for  a 
vorking  ftud,  but  am  not  sure  as  to  the 
aniotmt  that  was  talked  of  that  night.  It 
vas  estimated  there  would  be  $r>0,000  noees- 
^ry  to  raise.  They  canvassed  the  situation 
that  night  anong  the  boys  that  were  there 
u>  !iee  about  how  much  they  thought  they 
(ould  raise  from  the  diilerent  districts  they 
represented.  And  I  think  Bruegger  w^nt  on 
r<>tord  that  night  for  $u,0()Q,.  as  lie  thought 
he  eould  raise  that  much  up  in  that  western 
part  of  the  state,  including  Williams,  Ward, 
and  Burke  counties.  In  all  I  think  there  was 
alwut  [iei]  $35,000  in  sight  that  night. 
They  canvassed  the  situation,  and  Kelly  and 
mviielf  were  appointed  a  committee  to  kind 
of  focus  this  matter  and  to  see  what  eould 
be  done  toward  raising  the  balance.  So  we 
went  West  on  the  train, — Bruegger,  Kelly, 
and  myself.  We  continued  the  discussion  of 
tie  proposition  on  the  train.  Kelly  was  x^xy 
positive  with  regard  to  the  full  amoiuit, — 
with  regard  to  raising  the  full  ajnount  before 
anyone  should  pay  over  any  money.  Aft«r 
he  got  off  at  Devils  Lake,  Bruegger  and  my- 
self continued  the  conversation,  and  I  told 
him  that  the  great  difficulty  in  soliciting  funds 
of  this  kind  was  to  get  a  starting  point  some* 
where;  that  when  you  went  to  an  individual 
to  solicit  a  sale  of  stock,  the  usual  question 
wooldbe:  'Who  is  taking  stock?'  *  Who  is  in 
Ann.  Cas.  1017E. — 20. 


on  this?'  and  on  account  of  that  condition 
of  affairs  I  said  it  was  uphill  work  unless 
someone  would  condescend  to  give  it  a  start 
so  that  when  you  went  to  the  next  man  you 
could  say  'John  Brown  or  John  Smith  gave 
me  so  much,  gave  his  note  for  so  much;' 
and  in  that  connection  Bruegger  stated  that 
he  didn't  mind  giving  his  note  for  the  amount 
which  he  thougiit  he  could  raise  in  his  dis- 
trict,— provided  they  would  be  in  good  faith 
with  him,  providing  the  note  would  be  held 
imtil  the  full  amount  was  raised  to  make 
this  a  Democratic  paper.  So  I  assured  him 
from  any  knowledge,  from  my  acquaintanco 
with  McAndreaa  and  Ilollister,  that  I  thought 
they  would  be  in  good  faith  and  that  he  would 
be  perfectly  safe  in  putting  the  note  up  on 
those  conditions,  and  that  it  would  help  u» 
out  greatly  in  soliciting  other  sales  of  stock. 
And  I  called  Hollister's  attention  to  it  over 
the  phone  that  night,  and  said  I  thought  that 
if  Bruegger  was  given  to  understand  his  note 
wouldn't  be  used  until  the  full  amount  was 
raised  sufficient  to  put  the  newspaper  in  the 
clear  and  make  a  Democratic  paper  of  it,  he 
wouldn't  mind  putting  up  his  note  for  $5,000 
as  a  starter.     That  is  as  it  was." 

■  I 

Q.  State  what,  if  anything  further,  was  said 
by  you  to  Bruegger  at  or  about,  that  time 
with  regard  to  his  note  not  being  cashed  until 
at  least  $50,000  had  been  raised. 

A,  That  was  the  sum,— at  least  have  to  be 
$50,000. 

Joseph  M.  Kelly  testifies  to  the  understand- 
ing of  the  purpose  and  result  of  the  Grand 
Forks  meeting  to  be  substantially  as  Mc- 
Arthur has  related,  and  that  it  was  deemed 
necessary  to  raist;  $.'50,000  by  sale  [162]  of 
corporate  stock  to  put  the  newspaper  on  its 
feet,  pay  its  mortgagees  and  floating  indebted- 
ness, and  that  he  and  McArthur  were  appoint- 
ed a  committee  to  "go  ahead  and  get  these 
subscriptions,"  and  that  accordingly,  on  May 
30,  1910,  he  issued  over  his  own  signature 
a  general  circular  soliciting  subscriptions  in 
which  the  indebtedness  of  the  paper  is  set 
forth  as — 

about  $50,000,  and  as  the  present  owners  of 
the  News  Printing  Company  feel  that  this  is 
too  heavy  a  load  for  them  to  carry  alone,  the; 
ask  that  the  Democrats  of  the  state  assist 
in  carrying  part  of  this  load,  and  that  they 
are  williug  to  resign  to  th.em  the  entire  man- 
agement of  the  property.  The  plan  that  this 
committee  has  formulated  is  as  follows:  That 
subscription  lists  be  sent  to  representative 
Democrats  in  different  parts  of  the  state,  and 
that  thev  be  asked  to  circulate  them  in  their 
districts.  We  inclose  you  such  subscription 
list,  and  ask  that  you  solicit  your  subscrip- 
tions from  those  most  able  to  pay  them. 
Subscribers  will  have  the  privilege  of  select- 
ing either  common  or  preferred  stock  of  the 
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Kew8  Printing  Company.  The  preferred  is 
entitled  to  the  first  earnings  up  to  6  per 
cent,  and  the  common  stock  will  be  entitled 
to  the  management  and  any  earnings  over  6 
per  cent  paid  to  the  preferred.  The  present 
owners  of  the  News  have  agreed  to  retain 
$15,000  of  the  common  stock  so  that  $35,000 
more  subscription  will  be  sufficient.  In  the 
event  that  subscribers  should  not  have  funds 
convenient  for  payment,  notes  will  be  taken 
in  payment  for  one  year.  It  is  unnecessary 
for  us  to  dwell  on  the  necessity  of  our  having 
an  organ  with  a  statewide  circulation  in  or- 
der to  more  properly  place  our  principles  be- 
fore the  voters  of  the  state.  Aside  from 
that,  we  believe  that  from  now  on,  the  plant 
will  pay  good  dividends.  ...  I  will  be 
glad  if  you  w^ould  advise  me  what  you  can 
uu  in  your  district  at  an  early  date.  Unless 
wne  full  amount  of  $50,000  is  subscribed,  %ve 
do  not  propose  to  go  any  further  into  it,  as 
we  would  not  deem  it  advisable  to  invest  in 
the  property  unless  we  could  absolutely  con- 
trol it.    Yours  truly, 

(Signed)         Jos,  M.  Kelly. 

It  is  shown  that  this  circular  was  sent  to 
leading  Democrats  of  the  state.  Some  sub- 
.scriptions  were  obtained.  Kelly  testified  to 
having  procured  $10,000  worth,  but  that  he 
did  not  deliver  them  to  Hollister  because  "we 
didn't  have  enough"  to  make  up  the  $50,000. 

[163]  W.  L,  Richards,  of  Dickinson,  testi- 
fied he  was  present  at  said  meeting,  the  ob- 
ject of  which  "was  to  finance  this  newspaper 
for  the  benefit  of  the  Democratic  party  in  the 
state;"  that  Hollister  was  present  and  ex- 
plained the  financial  condition  of  the  news- 
paper, stated  of  what  its  assets  consisted,  and 
"made  the  proposition  that  if  we  could  raise 
$75,000,  that  would  pay  off  the  indebtedness 
and  give  the  paper  a  working  capital  of 
$25,000  or  about  that." 

Q.  State  whether  or  not  the  method  pro- 
posed by  Hollister  for  raising  this  money  was 
by  sale  of  the  stock  of  the  News  Printing 
Company. 

A.  That  is  my  remembrance  of  it. 

Q.  What,  if  anything,  was  said  by  Hollister 
with  regard  to  the  condition,  if  any,  on  which 
those  subscriptions  should  be  payable  or 
should  not  be  payable? 

^  A.  Tliat  unless  this  amount  was  paid  none 
of  us  was  bound  on  our  obligation  to  take 
this  stock. 

Q.  That  the  subscriptions  would  not  be 
binding  unless  the  full  amount  was  paid  in 
as  you  have  stated? 

A.  Yes. 

That   a   committee   was   appointed   of  Mc- 

'  Arthur  and  Kelly  to  carry  out  the  program. 

That  witness  was  solicited  to  purchase  stock 

and  paid  $500  cash  for  that  amount  of  stock, 

,  sometime  after  the  first  of  July,  1910. 


Bruegger  testifies  he  was  present  at  tliat 
meeting  with  ten  or  twelve  other  prominent 
Democrats,  among  them  McArthur,  HolliBtcr, 
McAndress,  and  F.  O.  Hellstrom:  that  '*the 
proposition  on  behalf  of  the  News  Printing 
Company  was  submitted  by  Mr.  Hollister; 
.  .  .  that  the  effort  to  raise  at  least  $50,000 
was  to  be  made  in  order  to  corer  all  of  the 
indebtedness  of  the  plant  so  that  the  D«uu^- 
crats  would  get  absolute  Control  of  the  pap«*r 
and  conduct  the  policy  thereof;  .  .  .  tne 
matter  of  raising  the  money  was  left  to  the 
individuals  largely  to  see  what  sums  they 
could  raise  in  their  districts;  and  at  the 
close  a  committee  was  appointed  that  should 
have  the  authority  to  solicit  subscriptions  foi 
that  purpose." 

Q.  Subscriptions  to  what? 

A.  Subscriptions  for  to  taise  not  leas  than 
$50,000  in  order  to  get  the  control  of  the 
newspaper. 

[164]  Q.  What  were  they  going  to  be  so- 
licited to  subscribe  for? 

A.  For  stock  in  the  paper,  in  the  News 
Printing  Company. 

'  Q.  Now  was  any  other  method  than  by 
selling  of  stock  proposed  by  Hollister  or  any 
individual  representing  him  at  that  raeetinj^? 

A.  In  my  recollection  I  would  say  not. 

Q.  Did  you  make  any  subscription  at  that 
meeting? 

A.  I  don't  think  that  I  signed  for  anything, 
but  I  promised  that  I  would  raise  in  inrhat 
was  considered  my  territory  $6,000. 

Q.  Yon  ijyld  the  meeting  you  eould  get  sub- 
scriptions for  that  amount  you  thought? 

A.  Yes. 

Q.  Now  was  anything  said  in  tiie  mating 
about  when  these  subscriptions  would  be  pay- 
able; on  what  condition;  if  so  tell  what  the 
substance  of  that  condition  was? 

A.  The  substance  was  that  nobody  waa 
to  pay  up  any  of  the  money  for  the  subscrip- 
tions until  the  full  amount  had  been  raised. 

Defendant  then  testifies  that  McArthur  and 
Kelly  were  appointed  a  committee  to  push 
matters.  They  went  West  together  toward 
their  homes  discussing  the  project. 

Q.  Now  what  did  McArthur  say  to  you 
with  regard  to  a  subscription,  a  conditional 
subscription  to  stock,  if  anything? 

A.  He  explained  the  difficult  feature  that 
confronted  him  to  start  the  subscription — ^to 
do  anything  with  the  subscription— -was  to 
get  a  start,  and  a  good  many  people  would 
]>c  willing  to  help  the  movement  along  if  it 
was  shown  that  a  start  had  been  made.  He 
went  over  the  situation  with  me  in  reference 
to  what  he  considered  I  could  raise  in  this 
territory  that  had  been  allotted  to  me,  and 
he  susrgested  that  if  I  would  put  up  the  notr 
for  $5,000  that  I  had  agreed  that  I  woal<l 
raise  in  this  territory,  it  Would  help  hira  in 
his  work.     He  says  that  the  note,   if  sent 
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down  to  Hollister,  would  not  be  used  until 
the  whole  sum  being  sought  after  had  been 
raifled,  and  that  would  give  him  the  aBBistanoe 
he  needed  to  get  out  and  make  the  start.  The 
whole  amount  to  be  raised  was  $50,000. 

Q.  State  what>  if  anything,  he  said  to  yoa 
with  regard  to  how  it  was  to  be  raised, — ^by 
the  sale  of  what? 

A.  By  the  sale  of  the  common  and  preferred 
8tock  of  the  News  Printing  Company. 

[165]  Witness  then  reavers  that  "the  un- 
derstanding was  unless  the  $50,000  was  raised 
the  note  would  not  be  use^."  This  Grand 
Forks  meeting  was  held  on  the  evening  of 
May  20th,  1910. 

On  May  23rd,  1010,  according  to  the  cor- 
porate records  of  tire  News  Printing  Com- 
pany, the  following  "waiver  of  notice  of 
special  meeting"  was  entered  into: 

We,  the  undersigned,  representing  and  be- 
ing the  stockholders  and  owners  of  all  of 
the  capital  stock  of  the  News  Printing  Com- 
pany, which  has  been  sold,  issued,  and  is  out- 
standing at  the  date  hereof  (no  preferred 
stock  having  been  issued  or  is  outstanding  at 
the  date  hereof),  do  hereby  consent  that  a 
special  meeting  of  said  corporation  may  be 
held  at  its  office  in  the  city  of  Fargo,  North 
DakoU,  on  the  28th  day  of  May,  1910,  for 
the  purpose  of  submitting  to  a  vote  of  the 
stockholders  the  proposition  of  increasing  the 
preferred  stock  of  said  corporation  from 
$50,000  to  $100,000,  and  by  amending  §§  1 
and  2  of  art.  VII.  of  the  by-laws  in  reference 
to  said  preferred  stock,  and  when  and  upon 
what  notice  the  same  may  be  retired;  and  we 
do  each  hereby  specially  waive  all  the  re- 
quirements of  law  as  to  the  publication  and 
service  of  the  notice  of  such  meeting. 
I>ated»  Fargo,  North  Dakota,  May  23d,  1010. 
(Signed)     Geo.  H.  Hollister. 

J.  C.  McAndress. 

F.  0.  Hellstrom. 

The  corporate  records  disclose  that  said 
special  meeting  was  held  May  26,  1910,  at 
which  time  by  resolution  of  these  three  stock- 
holders and  "owners  of  all  the  capital  stock 
of  the  News  Printing  Company,  which  has 
been  sold,  issued,  aiid  is  outstanding,"  "the 
preferred  capital  stock  of  said  News  Print- 
ing Company  be  and  the  same  is  hereby  in- 
creased from  the  sum  of  $60,000  to  the  sum 
of  $100,000."  The  same  resolution  recites 
that  "to  date  none  of  the  preferred  stock  of 
the  News  Printing  Company  has  been  sold, 
issued,  or  is  outstanding,"  and  also  limits  the 
common  stock  issue  to  $60,000,  all  of  which 
had  been  issued  in  equal  parts  to  Hollister, 
Hellstrom,  and  McAndress.  Concerning  this 
authorized  increase  of  stock  issue,  Hollister 
testifies  the  reason  for  it  was  that  "it  was 
the  object  to  have  plenty  of  preferred  stock 
for  all  that  wanted  to  buy,"  and  that  this 


increase  was  [16&]  authorized  May  26,  1910. 
It  is  obvious  that  it  was  one  of  the  results 
of  the  Graiul  Forks  conference,  and  was  taken 
as  a  step  toward  the  execution  of  the  purpose 
for  which  Hollister,  McAndress,  McArthur, 
and  others  called  and  held  that  meeting. 

Under  these  conditions  in  the  finances  of 
this  newdpaper,  and  with  the  necessity  con- 
fronting its  management  of  raising  a  large 
amount  of  money  to  meet  its  obligations  to 
keep  its  political  support;  the  Grand  Forks 
meeting  of  leading  Democrats  called  to  con- 
sidered these  questions  with  Hollister  and 
asaooiates  present  and  explaining  the  financial 
side  of  the  matter  and  necessarily  familiar 
with  what  was  done;  the  appointment  of  a 
committee  and  its  work  at  soliciting  funds; 
the  preparation  by  Hollister  and  his  associ- 
ates to  deliver  any  amount  of  preferred  stock 
the  committee  might  sell  up  to  $100,000; 
that  the  raising  of  $75,000  in  that  manner 
had  been  considered  possible  and  desirable; 
the  proximity  of  the  coming  primary  election 
only  a  month  away,  rendering  it  advisable 
that  the  control  of  the  paper  be  taken  from 
the  insurgent  Republicans  who  had  sub- 
scribed for  $36,000,  and  already  taken  and 
paid  for  $12,000  of  the  $50,000  bond  issue 
authorized  in  the  January,  1910;  that  the 
second  mortgage  had  been  foreclosed  and  the 
ownership  of  the  plant  and  the  responsibility 
and  liability  that  accompanied  ownership  was 
in  the  News  Printing  Company,  the  alter  ego 
of  Hollister,  Hellstrom,  and  McAndress,  and 
with  $12,000  invested  of  the  money  subscribed 
by  the  insurgent  Republicans  of  the  $60,000 
bond  issue  to  take  up  said  second  mortgage; 
the  $30,000  oatstanding  first  mortgage  over- 
due since  Bifarch  1st,  and  not  paid, — ^all  this 
taken  in  comaeotion  with  the  testimony  above 
narrated  tiiat  at  leaat  $60,000  should  be  raised 
by  the  sale  of  corpol'ate  stock  of  the  News 
Printing  Company,  or  the  project  to  place 
the  paper  upon  a  sound  financial  basis  and 
under  Democratic  control  be  entirely  aban- 
doned, reflects  the  proof  of  the  facts,  circum- 
stances, and  conditions  under  which  defend- 
ant Bruegger  asserts  Hollister  induced  him 
to  sign  and  deliver  the  note  in  question  and 
under  which  and  in  the  light  of  which  he  con- 
strued the  letters  received  by  him  from  Hollis- 
ter or  the  Northern  Trust  Company  by  Hol- 
lister, and  his  answer  thereto  and  his 
subsequent  course  of  conduct  until  in  Decem- 
ber, 1010,  when  he  disclaimed  his  liability 
on  the  note  in  suit.  All  this,  together  with 
McArthur's  testimony  that  he  informed  Hoi- 
lister  of  the  circumstances  [167]  under  which 
Bruegger  had  consented  to  start  the  subscrip- 
tion out  with  his  $6,000  note,  is  introductory 
to  such  correspondence  now  set  forth.  Under 
date  of  May  9,  1010,  Hollister  had  written 
Bruegger  as  follows:  "D.  H.  McArthur  hat* 
stated  to  me  that  he  had  made  arrangements 
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with  you  for  you  taking  an  interest  in  tiie 
News  Printing  Company  to  the  extent  of 
$1,000  at  this  time.     .  Am  in  hopes 

of  getting  this  matter  rounded  up  so  that 
a  half  dozen  can  liave,  say,  $5,000  apiece, 
and  control  it.  We  have  one  of  two  others 
wiio  arc  agreeable  provided  we  can  make 
the  proper  combinatioiL  ...  I  hope  to 
have  matters  in  shape  so  that  you  can  come 
in  here  and  meet  with  the  others  in  prospect 
and  come  to  a  final  understanding  and  de- 
cision." Eleven  days  later  the  Grand  Forka 
conference  was  held,  and  the  plan  to  raise 
tho  money  by  the  sale  of  stock  was  determined 
upon;  McArthur,  Kelly,  and  Bruegger  had 
had  the  understanding,  and  McArthur  had 
communicated  it  by  phone  to  Hollister.  Then 
by  letter  of  May  23,  1910,  upon  Xorthern 
Trust  Company  letterhead,  the  following  let- 
ter was  received  by  Bruegger  from  Hollister. 
It  is  the  letter  under  which  the  note  in  ques- 
tion was  signed  and  transmitted,  it  reads: 

"Mr.  McArthur  has  communicated  to  me 
by  telephone  the  substance  of  the  conversation 
between  you,  Mr.  Kelly,  and  himself,  and 
stated  that  you  would  be  guided  by  my  judg- 
ment, or  words  to  that  effect.  I  hardiv  like 
this  way  of  putting  it  up  to  me,  but  I  do 
not  know  as  I  can  blame  you.  We  are  work- 
ing on  the  proposition  and  with  good  success, 
and  are  sure  that  the  turn  can  be  made  and 
the  money  raised,  but  of  course  there  is  a 
chance  of  its  not  going  through,  and,  really, 
the  only  fair  way  of  doing  this  is  to  have 
the  subscriptions  held  until  there  are  enough 
in  to  turn  the  deal  before  using  any  of  it, 
and  that  is  the  system  we  are  adopting. 

"With  this  understanding,  I  am  inclosing 
herewith  note  for  the  amount  agreed  by  you 
and  if  you  will  sign  this  and  return  to  me, 
it  will  not  be  used  until  the  deal  is  turned  and 
money  raised  to  put  the  paper  in  the  clear. 

"When  this  note  comes  due,  this  company 
Trill  be  glad  to  loan  you  at  least  half  of  it  if 
roti  so  desire,  in  renewal,  and  this  note  will 
probably  be  indorsed  over  to  this  company  in 
the  moantimo  so  we  will  undoubtedly  own 
it  at  maturity." 

[168]  To  this  letter  Bruegger  replied  May 
27,  1910,  as  follows: 

Your  recent  favor  to  hand  and  I  inclose 
herewith  the  note  you  submitted  with  my  sig- 
nature attached:  of  course  1  confess  that  al- 
though my  heart  and  soul  is  in  the  movement, 
although  I  think  all  men  of  the  party  should 
help  carry  the  burden,  and  although  I  do 
not  want  to  shirk  my  part,  I  do  not  like 
to  sign  this  $5,000  obligation  at  present,  it 
may  be  if  my  dreams  are  realized  it  will  not 
be  hard  to  meet  the  obligation,  but  thero. 
are  so  many  possibilities  to  be  considered  that 
T  feel  in  submitting  this  to  you  I  am  not 
following  clearly  along  the  lines  a  man  should 
seek  for  his  continued  safety  but  an  occasional 


plunge  may  be  justified  in  life,  however  I 
would  feel  much  better  if  I  was  sure  we 
would  have  a  crop  here  this  year  and  that 
my  coal  mine  was  operating  at  a  profit  and 
this  would  only  be  a  joke.  In  any  case  I 
ask  for  your  consideration  and  co-operation 
in  taking  care  of  this. 

(Signed)       John  Bruegger. 

Hollister  acknowledged  receipt  as  follows: 

I  acknowledge  receipt  of  yours  of  the  27th 
with  contents  as  stated.  I  realize  the  force 
of  all  you  say  more  than  you  imagine.  I 
have  been  carrying  the  big  end  of  this  burden 
for  two  years,  and  have  felt  sure  that  eventu- 
ally, when  the  different  Democrats  of  the 
state  would  fully  understand  the  facta,  I 
would  get  relief. 

It  will  probably  take  a  week  to  get  every- 
thing lined  up  so  that  we  know  that  the 
newspaper  is  in  the  clear,  at  which  time  the 
stock  will  be  issued,  and  I  really  believe  you 
will  never  regret  this  act. 

(Signed.)  Geo.  H.  Hollister. 

The  following  letter  dated  July  10,  1910, 
was  on  that  date  mailed  to  Bruegger.  It 
contained  a  certificate  of  fiftv  shares  of  the 
par  value  of  $100  each,  filled  in  to  John 
Bruegger,  signed  by  Hollister  as  President 
and  McAndress  as  Secretary  of  the  News 
Printing  Company,  bearing  date  of  issue  as 
May  30,  1910.    This  letter  reads: 

I  inclose  you  herewith  certificate  for  fifty 
shares  of  the  preferred  stock  of  the  News 
Printing  Company,  paid  by  your  note  some 
time  ago.  This  has  dragged  along  some  time 
waiting  for  others  to  come  along.  I  wish 
that  everyone  was  as  prompt  with  their  ful- 
filment of  [169]  promises  as  you  are.  Some 
of  these  fellows  are  long  on  promises  and 
mighty  short  on  fulfilments. 

(Signed)    Geo.  H.  Hollister. 

On  August  9th  Bruegger  writes  Hollister 
asking  assistance  for  some  newspaper  at  Hug- 
by  to  which  Hollister  replied  that  "I  presume 
that  during  the  next  sixty  days  I  could  ar- 
range for  the  loan  referred  to,  provided  the 
security  was  sufficient.  However,  our  people 
would  demand  personal  endorsement  sufileient 
to  take  care  of  the  obligation  regardless  of 
the  security  which  the  Rugby  people  could 
pledge.''  This  Rugby  letter  is  of  little  im- 
portance, but  is  inserted  to  complete  the 
correspondence.  On  August  17,  1910,  un- 
solicited except  by  the  foregoing  events, 
Bruegger  received  the  following  letter  from 
Hollister: 

I  am  pleased  to  advise  you  that  I  have 
made  a  turn  in  the  newspaper  that  bids  fair 
to    protect    everybody    interested.      Mr.    Mc- 
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Arthur  found  regponsibie  parties  to  take  over 
the  business  management  and  put  in  capital 
stock  enough,  with  what  we  have,  to  put  the 
proposition  in  fairly  good  shape,  and  1  hapten 
to  write  you  that  you  may  not  be  worrying 
unduly  over  your  part  in  the  transaction. 

I  understand,  at  least  for  the  present,  Mr. 
McArthur  will  be  in  control  of  the  policy, 
and  I  know  that  your  particular  interests 
will  not  suffer.  Our  mutual  friend  Kelly  has 
had  another  spasm  of  talking  big  and  mean- 
ing  and  doing  nothing,  but  as  he  has  done  so  ^ 
many  times  before,  flattered  himself  that  he 
was  fooling  us  all,  but  with  what  object, 
I  am  unable  to  fathom.  I  am  quite  well  sat- 
isfied witb  the  present  situation  and  believe 
that  the  business  will  go  on  and  prosper. 

(Signed)   Geo.  H.  Hollister. 

Bmegger  replied  as  follows: 

August  23rd,  1910. 

Yours  of  the  17th  inst.  duly  received.  Re- 
plying to  same  wish  to  state  that  I  fully 
appreciate  the  contents  of  your  letter  and 
feel  grateful  to  you,  as  the  times  this  year 
are  not  intended  to  encourage  a  man  much 
(especially  in  this  locality  where  a  commu- 
nity is  not  yet  fully  established)  to  any  great 
new  ventures. 

[170]  I  hope  things  will  be  pleasant  and 
ftj^eeable  in  the  organization,  and  that  Mr. 
McArthur  will  meet  with  deserving  success. 
He  certainly  has  my  beat  wishes,  and  I  want 
to  assure  vou  that  I  will  at  all  times  be 
ready  to  back  him  up  to  the  best  of  my 
ability,  in  all  things  that  he  might  venture  in. 

Once  more  I  wish  to  thank  vou  for  the 
course  that  is  being  pursued,  and  with  best 
wi;!ihes,  I  remain 

Yours  very  truly, 

(Signed )  John  Bruegger. 

Shortly  after  November  18,  1910,  Bruegger 
received  written  notice  from  the  Northern 
Trust  Company  that  his  note  for  $6,000,  ag- 
gregating with  interest  $5,182.25,  would  be 
due  on  December  Ist,  1010.  To  this  Bruegger 
replied  by  letter  under  date  of  Nov.  21st,  as 
follows : 

Notice  of  due  date  for  note  having  been 
mailed  me,  as  Dec.  1st,  I  write  to  ascertain 
if  it  will  be  possible  for  you  to  accept  my 
offer;  viz.,  to  pay  you  $500  and  return  the 
bond  for  the  surrender  of  my  note.  I  assure 
you  I  would  feel  greatly  relieved  should  you 
be  able  to  favor  mc  to  this  extent.  If  not 
T  would  like  to  renew  as  follows:  $1,000  Feb. 
Ist,  11,  and  $4,000  1  year.  After  going 
through  a  hard  and  expensive  campaign  it 
will  worry  me  to  make  any  payment  on  this 
note  at  this  time. 

(Signed)   John  Bruegger. 


Hollister  then  inclosed  Bruegger  blank 
notes  for  renewal,  with  the  following  letter: 

November  26,  1910. 

We  are  in  receipt  of  yours  of  the  21st.;  in 
reply  will  say  that,  as  I  have  always  told 
you,  this  claim  can  be  paid  almost  at  your 
pleasure;  we  do  not  care  to  take  the  position 
of  forcing  it,  knowing  that  you  will  do  all 
that  you  can  at  all  times.  I  inclose  you 
herewith  notes  in  renewal, — one  for  $1,000, 
due  February  1st,  and  the  other  for  $4,000, 
due  in  one  year.  If  you  will  sign  these  and 
return  to  us  with  a  check  for  the  interest, 
the  matter  can  run  along. 

In  the  meantime,  1  will  watch  every  chance 
to  spread  this  liability  over  others,  but  as 
it  stands  now,  both  Hellstrom  and  McAndress 
are  [171]  attempting  to  shoulder  all  the  loss 
at  this  end  on  me.  Whether  they  succeed  or 
not  can  only  be  told  by  the  courts,  but  should 
there  be  any  chance,  you  may  depend  upon 
it  I  will  relieve  you  to  the  extent  of  my 
ability. 

(Signed)  Geo.  H.  Hollister. 

Twice  during  the  summer  Bruegger  had 
beed  in  Fargo  and  had  discussed  the  newspa- 
per venture  with  Hollister  in  a  general  way, 
but  not  going  into  details.  He  says  that  he 
did  not  learn  how  Hollister  had,  to  quote 
his  words,  "made  the  turn  in  the  newspaper." 
Hollister,  on  the  contrary,  claims  that  he 
explained  the  situation  fully  to  Bruegger, 
who  assented  thereto. 

The  newspaper's  financial  difficulties  were 
handled  by  Hollister.  $2,700  in  notes  and 
cash  over  Bruegger's  note,  making  $7,700  in 
all,  had  come  into  HoIIister's  possession  as  a 
result  of  the  Grand  Forks  meeting.  One  of 
these  was  a  note  of  $500  given  by  John  Car* 
roody,  mentioned  because  error  is  predicated 
upon  the  admission  of  proof  that  the  same 
had  been  sued  upon,  and  is  referred  to  later. 
Kelly's  subscriptions  of  over  $10,000  was 
not  turned  over  to  Hollister,  and  hence  not 
involved  with  the  $7,700  in  notes  and  paper 
indorsed  to  the  News  Printing  Company.  The 
balance  of  the  $50,000  issue  of  bonds  over 
the  $12,000  paid  in  January  was  taken  by 
the  Northern  Trust  Company  in  July,  1910. 
Thus  the  note  to  Bruegger,  claimed  by  him 
to  have  been  given  as  a  subscription,  to  be 
delivered  only  upon  condition  that  $50,000 
was  realized  from  sales  of  stock  of  the  News 
Printing  Company,  was  not  held  to  await 
such  a  condition  never  happening,  but  in- 
stead was  applied  as  a  campaign  contribution 
upon  the  debts  of  the  News  Printing  Company 
to  the  Northern  Trust  Company.  Hollister, 
as  president  of  the  News  Printing  Company, 
Indorsed  Bruegger's  note  by  a  general  indorse- 
ment and  delivered  it  to  the  Northern  Trust 
Company,  who  indorsed  it  without  recourse 
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to  the  Northern  Savings  Bank.  It  instituted 
this  action  against  Bruegger,  who  answered, 
denying  liability  on  the  note.  It  reindorsed 
tlie  note  back  to  the  Trust  Company,  who 
then  was  substituted  as  plaintiil  in  lieu  of 
the  Northern  State  Bank,  dismiased  from 
the  suit,  and  this  action  continued  under  the 
present  amended  pleadings  against  both 
Bruegger  and  the  News  Printing  Company, 
defendants. 

[172]  In  August,  1910,  a  sale  was  made 
of  this  newspaper  to  one  Colwell,  a  friend  of 
McArthur.  Transfer  was  made  of  the  News 
Printing  Company's  stock  by  the  three  hold- 
ers of  it  to  Colwell.  This  was  the  "turn 
in  the  newspaper"  referred  to  by  Hollister 
in  his  letter  to  Bruegger  of  August  17.  The 
newspaper  lost  money  steadily  and  heavily. 
On  October  31,  1910,  suit  was  commenced 
to  foreclose  the  $50,900  bond  issue  only  recent- 
ly sold  in  July.  The  default  was  in  failure 
of  the  new  owner  to  keep  the  property  in- 
sured and  pay  the  Associated  Preess  franchise 
fee.  Kelly,  on  behalf  of  the  Democrats, 
answered  in  this  foreclosure,  and  in  order  to 
keep  the  control  of  the  newspaper  until  after 
the  November  election  agreed  to  pay  all  ex- 
penses of  running  the  paper,  and  thai  judg- 
ment might  be  entered  on  the  foreclosure 
after  the  election.  Judgment  was  entered 
accordingly  November  15,  1910,  and  on  No- 
vember 26,  the  property  sold  on  foreclosure 
was  bid  in  for  the  bondholders,  the  principal 
one  of  which  was  the  Northern  Trust  Com- 
pany. 

Bruegger  testifies  he  was  in  ignorance  of 
the  details  and  facts  concerning  the  fore- 
closure, but  heard  of  it  incidentally  soon 
after  election,  but  supposed  his  liability  on 
his  note  would  be  taken  care  of>  believing 
that  other  subscriptions  to  the  amount  of 
$50,000  had  been  taken  and  used  by  Hollister 
in  swinging  the  deal,  and  tliat  accordingly 
he  would  "get  some  credit  upon  his  note" 
from  the  proceeds  of  that  sale.  Bruegger 
says  that  prior  to  that  time  he  had  made 
an  appointment  with  Hollister  to  go  over  the 
financial  •condition  of  the  newspaper  and  plant 
with  him,  but  that  Hollister  failed  to  keep 
his  appointment,  and  Bruegger  returned 
home.  So  instead  of  answering  Hollister's 
letter  of  November  26,  1910,  inclosing  blank 
renewal  notes,  Bruegger  delayed  further  ac- 
tion until  he  could  meet  Hollister  at  a  Demo- 
cratic banquet  that  was  to  be  held  in  De- 
cember. He  saw  Hollister,  though  of  this  he 
testified:  "I  aaked  about  how  much  credit 
that  I  should  get  on  my  note  from  the  pro- 
ceeds of  the  foreclosure,  and  he  told  me  there 
would  be  none.  I  wanted  an  explanation. 
He  stated  that  the  proceeds  of  the  mortgage 
foreclosure  went  to  the  bonds,  in  which  I 
was  not  interested.  That  I  had  preferred 
stock,  and   both  the  preferred  and  common 


stock  wouldn't  realize  anything  out  of  this 
sale.  I  then  looked  up  to  him  and  said 
to  him  that  'this  is  the  rawest  deal  I  ever 
run  up  against.'  He  stated  or  ^ajsked,  'I 
hope  this  won't  make  [173 J  any  difference 
in  our  friendship,*  to  which  I  replied,  That 
remains  to  be  seen,'  and  went  out  of  the  of- 
fice." He  further  testifies:  "I  offered  $500 
and  to  surrender  the  stock  and  take  my  note" 
sometime  in  August  after  the  receipt  of  Hoi- 
lister's  letter  of  August  17th,  stating  he  had 
^made  a  turn  in  newspaper  "that  bids  fair 
to  protect  everybody's  interests."  But  Hol- 
lister refused  that  offer.  This  is  Bruegger's 
explanation  of  why  he  renewed  such  offer  in 
his  letter  of  November  21st. 

The  foregoing  facts  present  Bruegger's  aide 
of  the  controversy.  Hollister  denies  any 
knowledge  of  Kelly's  circular  letter  or  that 
the  committee  appointed  at  the  meeting  was 
to  solicit  subscriptions,  or  that  any  notes, 
taken  should  be  retained  until  $50,000  or  any 
particular  amount  of  subscriptions  should  be 
taken;  and  claims  that  by  using  the  notes 
and  subscriptions  to  turn  the  newspaper  deai 
as  he  did  by  having  the  Trust  Company  and 
the  others  take  the  bonds  and  pay  the  balance 
of  the  indebtedness  owing  by  the  newspaper 
and  releasing  the  thirty  guarantors  of  the 
prior  bonds,  and  their  surrender  on  the  ac- 
ceptance of  the  last  issue,  and  by  turning 
the  plant  over  to  Colwell,  he,  Hollister,  had 
performed  his  part  of  the  engagement  as  h«r 
had  understood  it.  He  claims  the  corre- 
spondence alone  establishes  that  to  have  been 
the  understanding  under  which  the  note  was 
delivered,  and  that  it  was  error  to  receive 
in  evidence  what  was  said  and  done  by  Kelly 
and  McArthur  to  Bruegger.  He  also  denies 
the  substance  of  McArthur's  testimony  as  to 
the  phone  conversation.  All  the  testimony 
of  Bruegger,  Richards,  and  Kelly  as  to  their 
understanding  of  what  was  done  at  the  Grand 
Forks  meeting  was  received  under  objections 
as  to  its  admissibility  for  any  purpose. 

Questions  of  law  involved  will  now  be  dis- 
cussed. The  theory  of  Bruegger's  defense 
under  his  proof  was  that  there  never  had 
been  delivery  by  the  escrow  holder,  Hollister, 
of  Bruegger's  note  delivered  in  escrow  to  him, 
and  that  the  note  never  had  been  delivered 
because  the  conditions  precedent  to  its  deliv- 
ery, t.  e.,  the  sale  of  an  additional  $45,000 
worth  of  stock  besides  that  taken  by  Brueg^- 
ger,  had  never  been  brought  about,  and  that 
the  note  in  legal  effect  had  never  been  de- 
livered, and  was  void  ah  initio.  The  plaintiff 
denied  that  a  delivery  in  escrow  had  been 
contracted  for  or  was  understood,  and  alleged 
that  the  note  had  been  delivered  to  Hollister 
unconditionally  and  had  been  transferred  to 
plaintiff  for  value  in  due  course  and  without 
notice  [174]  of  any  defenses;  that  though  it 
should    be    found    that    the    note    had    been 


N(m:7H£Blff  TRUST  CO.  v.  BBfmOQS^R. 

S6  N.  Dak.  150. 

delivered  in  eaerowy  y«t  defendunt  htd  beeo      justified  ia  lile.    • 


465 


kformed  of  its  uiae  and  knew  tlukt  it  had  beeiii 
used,  and  had  acquiesced  and  consented  there- 
is,  and  waa  estopped  by  his  acta  and  con- 
d!£ct  to  assert  nondelivery  as  a  defense.  De- 
fendant has  denied  knowledge  of  such  facts 
aaaerted  to  have  b^en  known  by  him,  and 
allt^ged  a  wiful  concealment  by  HoUister  from 
Mm  as  inducing  any  nonaction  and  seeming 
Acquiescence. 

Each  party  had  the  right  to  make  proof 
along  the  line  of  the  claims  asserted  in  the 
pleadings  and  on  the  trial.     Examination  of 
the  letters  transmitting  the  note  for  signa* 
tiire  and  returning  it  signed  discloses  refer- 
ence to  prior  negotiations  had  between  Mc- 
Arthur,  Kelly,  Bruegger,  and  HoUister,  and 
that  representations  had  been  made  by  Mc- 
Arthur  to  HoUister  of  "the  substance  of  the 
conversation  between  you  (Bruegger),  Kelly, 
and  himself  (McArthur),"  and  that  MoArthur 
bad  communicated  that  conversation  to  Hoi- 
lister    by    phone.      Also    that   there    was    a 
'"proposition  they  were  working  on"  and  a 
"turn"  to  be  made  and  to  be  "money  raised" 
for  "subscriptions"  to  be  obtained  and  "held" 
"until  there  are  enough  in  to  turn  the  deal 
before  using  any  of  it,  and  that  is  the  sys- 
tem we  nre.  adopting."    This  is  ample  to  con> 
stitute  a  foundation  upon  which  the  parties 
therein    mentioned    should    be    permitted    to 
testify  in  explanation  of  the  matters  referred 
to  in  said  letter.     In  fact,  under  the  assur- 
ance contained  in  the  letter  that  the  note 
''will  not  be  used  until  the  deal   is  turned 
and  money  raised  to  put  the  paper  in  the 
eiear,"  coupled  with  the  reference  to  the  agree- 
ment or  understanding  between  McArthur  and 
these  people,  all  the  testimony  offered  on  that 
)«ubject  was  admissible.     Under  no  circum- 
!fUnces  eould  it  be  claimed   that  the  letter 
coBfltituted  the  entire  contract  under  which 
the  note  was  executed  and  transmitted.    The 
letter   eonclusively   refutes   that   contention. 
In  fact,  without  other  evidence  it  ia  impos- 
sible to  tell  what  the  proposition  or  deal  to 
be  turned  was  or  the  amount  of  subscription 
or  to  what  or  how  it  was  to  be  applied  or 
the  amount  of  money  to  be  raised  necessary 
to  put  the  paper  in  the  clear.     And  Brueg- 
'Afr'i  reply  is  equally  blind  unless  read  in  the 
iight  of   the   prior   eyents   disclosed   by   the 
proof.    When  so  considered  it  is  understand - 
^1 V.    His  statement  that  "I  think  all  men 
«f  the  party  should  help  carry  the  burden. 
and  although  I  do  not  want  to  shirk  my  part 
1  do  not  Uke  to  sign  this  $5,000  obligation 
at  present.    It  [176]  may  be  if  my  dreams 
are  realized  it  will  not  be  hard  to  meet  the 
obligation,  but  there  are  so  many  possibilities 
to  be  considered  that  I   foel  in   submitting 
tiiis  to  you  I  am  not  following  clearly  along 
^hp  lines  a  man  should  seek  for  his  continued 
^afety.     But   an   occasional   plunge   may   be 


,  .  .  I  ask  for  your  con- 
sideration and  oo-operation  in  taking  care 
of  this," — showed  he  had  misgivings  and  felt 
.that  there  was  some  risk,  some  liability,  but 
intrusted  the  note  to  HoUister  to  start  the 
subscription  off. 

Testimony  explanatory  of  these  letters  was 
properly  admissible  and  is  ample  to  sustain 
a  finding  of  a  delivery  in  escrow.  And  the 
jury  must  have  so  found  before  the  verdict 
for  the  defendant  under  the  instructions  could 
have  been  returned.  That  the  note  was  de- 
livered in  escrow  and  upon  said  condition 
as  to  second  delivery  must  be  taken  as  estab- 
lished by  the  verdict.  Hence  Bruegger  should 
prevail  under  such  defense,  unless  the  jury 
were  warranted  in  finding  that  he  was 
estopped  from  asserting  it.  If  this  defense 
was  properly  submitted,  the  findings  thereon 
are  conclusive  upon  controverted  fact.  And 
the  only  facts  in  dispute  concern  the  knowl- 
edge of  Bruegger  of  the  use  made  of  his  note 
and  of  whether  he  knew  that  $50,000  of  sub- 
scriptions for  capital  stock  had  not  been 
realized,  and,  knowing  these  facts,  either  had 
released  the  condition  and  authorized  the  use 
of  his  note,  or  by  his  nonaction  when  he 
should  have  acted  is  estopped  to  assert  his 
defense  because  the  other  party  had  mean- 
while, and  in  reliance  upon  his  conduct  and 
consent  to  the  use  of  the  note,  changed  its 
position  to  its  disadvantage,  prejudice,  or 
injury,  so  that  to  allow  the  defense  of  non- 
delivery would  operate  as  a  fraud  upon  it. 

An  examination  of  the  correspondence  sub- 
sequent to  the  deUvery  of  the  note  and  up  to 
and  including  Bruegger*s  letter  of  November 
21st  containing  the  offer  to  renew  this  $5,000 
obligation  contains  nothing  which  in  itself 
can  be  held  as  a  matter  of  law  to  constitute 
an  estoppel  against  Bruegger.  Any  possible 
cistoppel  arising  from  such  correspondence 
must  be  predicated  upon  Bruegger 's  last  let- 
ter. It  may  be  assumed  that  such  letter 
would  constitute  an  estoppel  against  him  had 
it  been  written  with  full  knowledge  of  every- 
thing transpiring  previously  thereto.  But 
the  jury  have  found  that  Bruegger  did  not 
have  such  knowledge,  as  under  the  instruc- 
tions to  have  found  for  him  it  must  have 
found  that  HoUister  had  concealed  from 
Bruegger  [176 J  "the  fact  that  sufficient  of 
the  stock  of  the  Xews  Printing  Company 
had  not  been  sold  to  take  up  all  the  outstand- 
ing obligations  existing  at  the  time  Brueg- 
fjer's  note  was  transferred  to  the  Northern 
Trust  Company,"  quoting  from  instructions 
on  this  point. 

This  finding  of  ignorance  by  Bruegger  of 
true  conditions  must  be  adopted  as  it  must 
have  been  so  found,  otherwise  under  the  in- 
structions the  jury  could  not  have  found  for 
Bruegger.  And  once  Bruegger's  ignorance  of 
the  facts  are  conceded,  it  is  also  established 


466 


CITB  l^RIS  VOL.  ANM.  CAS.  ISITE. 


thereby  that  the  condition  attached  to  the 
escrow  agreement  has  neither  been  waived 
nor  released,  as  the  same  could  only  liavc 
been  done  with  full  knowledge  of  the  facts  to 
be  binding  upon   Bruegger. 

That  the  trust  company  is  the  owner  of  the 
note  does  not  change  the  Bituation.  Hollister 
was  its  president,  and  the  very  letter  of  May 
25,  1910,  soliciting  Briiegger's  signature  to 
the  note,  is  that  oif  the  ISorthern  Trust  Com- 
pany, by  "Geo,  Hollister,  President."  No 
other  construction  can  be  given  than  that 
the  plaintiff  is  the  "j<?e''  mentioned  in  **we" 
are  working  on  the  proposition, 
and  that  is  the  system  we  are  adopting. 
,  .  .  We  are  making  arrangements  for  a 
systematic  sale  of  the  stock,  .  .  .  and  tec 
l)elieve  tee  can  sell  stock  enough  to  get  along 
without  any  bonds  at  all.  .  .  .  This  com- 
pany will  be  glad  to  loan  you  at  least  one 
half  of  it  if  you  so  desire  in  renewal,  for 
this  note  will  probably  be  indorsed  over  to 
this  company  in  the  meantime,  so  toe  will 
undoubtedly  own  it  at  maturity,  ,  .  .  and 
that  is  the  system  we  are  adopting."  In  any 
event  full  notice  and  knowledge  of  all  de- 
fenses are  imputable  to  the  Trust  Company 
from  the  knowledge  and  acts  of  its  president 
in  the  premises.  McCarty  v.  Kepreta,  24  N. 
D.  395,  48  L.R.A.(N.S.)  65,  139  N.  W.  992, 
Ann.  Cas.  1915A  834;  Grant  County  State 
Bank  v.  Northwest  Land  Co.  28  N.  D.  479, 
150  N.  W.  730.  Every  defense  availablo 
against  the  News  Printing  Company  can  be 
asserted  against  plaintiff. 

l>elivery  in  escrow,  however,  was  made  to 
Hollister,  not  to  plaintiff.  Hollister  was  the 
person  Mc Arthur  arranged  Bruegger  should 
deposit  his  note  with,  and  Bruegger  did  so. 
Consult  his  letter  to  Hollister  transmitting 
his  note.  Plaintiff  company  was  unknown  to 
McArthur  in  this  deal. 

Numerous  objections  were  taken  on  the 
trial  to  evidence  offered  [177]  tending  to 
show  that  at  the  time  Bruegger's  note  was 
used  and  at  all  times  thereafter  the  stock 
was  worthless,  and  that  the  newspaper,  oper- 
ated at  a  loss,  did  not  increase  its  assets. 
All  this  as  proof  tended  to  establish  the 
defense  and  counterclaim  based  on  the  wrong- 
ful deliverv  of  the  note,  and  that  the  fraudu- 
lent  concealment  of  facts  bv  Hollister  from 
Bniegger  damaged  him  to  the  full  sum  due 
on  the  note.  At  the  time  this  kind  of  proof 
was  offered  it  bore  upon  an  issue  presented 
by  the  plendingH  and  was  admissible. 

At  the  close  of  defendant's  main  case  plain- 
tiff's counsel  moved  that  Brueggor  be  re- 
quired to  state  **upon  which  theory  they  were 
proceeding  in  this  case,  whether  upon  the 
theory  of  rescission  or  affirmance  of  the  con- 
tract." Thereupon  Attorney  Kngerud  stated 
that  no  question  of  rescission  wa<»  involved, 
but,  instead,  the  defense  was  whether  the 
note  was  delivered  in  escrow,  and  if  so,  wheth- 


er such  defense  cmild  be  wserted,  and  that 
no  rescission  was  claimed.  The  statement 
was  correct.  T^e  error  assigned  upon  the 
denial  of  a  motion  for  an  election  of  defe]iae» 
is  not  well  taken. 

Error  is  assigned,  but  not  argued,  upon  the 
proof  offered  and  received  concerning  the  C-ar- 
mody  note  and  another  for  $200.  Thia  as- 
signment is  abandoned,  and  not  argued  in 
the  brief.  But  in  any  event  it  is  apparent 
that  the  testimony  bore  upon  the  issues  as 
disclosing  whether  the  plan  of  selling  stock 
was  being  carried  out.  Likewise  the  eorpo- 
rate  books  and  the  circular  letter  offered  and 
received  were  admissible  for  the  same  rea- 
sons. Nor  did  the  court  err  in  requiring  a 
new  answer  from  defendant  after  it  had  al- 
lowed substitution  of  the  trust  company  as 
plaintiff,  in  lieu  of  the  Northern  Savings 
Bank,  instituting  this  action. 

Counsel  for  defendant  in  the  courcte  of 
argument  to  the  jury  made  a  statement  in 
effect  that  the  reason  why  the  News  Print- 
ing Company  had  been  joined  as  a  codefend- 
ant  with  Bruegger  was  to  get  the  latter 
**down  into  this  part  of  the  state  where  he  is 
comparatively  little  known,^*  or  where  he 
''wasn't  so  well  and  favorable  known  as 
among  hie  neighbors  and  acquaintances  there 
in  Williams  county  where  he  lives.**  To  the 
objection  taken  the  trial  court  stated  that 
"in 'overruling  the  objection  the  court  states 
in  the  presence  of  the  jury  that  the  plaintiff 
bad  a  legal  right  to  make  the  News  Printing 
Company  a  party  defendant  in  this  action, 
argumentatively  however,  counsel  [178 J  for 
defendant  can  proceed."  Tlie  argument  made 
was  of  doubtful  propriety,  and  the  court 
should  have  sustained  the  objection  and  cut 
off  argument  of  that  kind  under  the  facts 
disoU)se<l  by  the  record.  However,  it  was  not 
prejudicial  error  warranting  granting  of  a 
new  trial. 

Error  is  assigned  upon  instructions  given 
and  refused.  There  is  no  prejudicial  error 
upon  that  score  The  only  exception  argued 
to  instructions  given  is  that  "the  court  did 
not  in  any  manner  instruct  the  jury  on  the 
measure  of  damages  applicable  in  this  case, 
and  failed  to  in  anv  manner  instruct  the  jury 
on  the  question  of  rescission  or  affirmance 
of  the  transaction."  Ilie  instructions  in  the 
main  were  correct  and  unchallenged.  After 
<lelining  the  isrtucs,  the  court  started  to  in- 
struct upon  the  question  of  damages  arising 
from  concealment,  e\'idently  confusing  the 
issues  proper  to  be  submitted  under  the  proof 
at  the  close  of  the  case  with  those  tendered 
by  the  pleadings.  As  no  issue  of  damages 
was  involved,  there  was  no  error  in  failing 
to  instruct  upon  a  defense  abandoned.  De- 
fendant relied  instead  upon  the  sole  defense 
of  breach  of  the  escrow  agreement.  No 
question  of  affirmance  or  rescission  was  in- 
volved. 
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Brror  is  predicated  upon  refusal  to  in* 
struct  as  reqaested  that  -'a  oositraet  which 
is  TOidAble  solely  lor  irant  of  duo  eonssnt 
may  be  ratified  by  a  subsequent  con^efit/' 
This  had  no  place  in  the  instructions.  It 
was  beyond  the  scope  of  the  proof.  It  would 
have  been  confusing  when  injected  into  a 
oonaideration  of  whether  there  was  an  escrow 
agrefunent,  and  if  so  whether  it  was  complied 
with  or  compliance  waived.  The  escrow 
agreement  was  a  contract.  No  question  arose 
as  to  its  voidability.  It  was  valid  if  it  wai 
made.  Estoppel  to  claim  it  is  a  different 
matter  entirely. 

Error  is  assigned  and  argued  upon  failure 
to   instruct   as   requested   "that   a  voluntary 
acceptance  of  the  benefit  of  a  transaction  is 
equivalent  to  a  consent  to  all  the  obligations 
arising  from  it  so  far  as  the  facts  are  known 
or  ought  to  be  known  to  the  persons  aecepb- 
ing"   (Comp.  Laws  1913,  §  5866),  and  coun- 
sel   argues   that   Bruegger   had   constructiv(( 
knowledge,  t^  e.,  he  had   possession  of  suett 
information   and  had   such   opportunities  id 
atHjnire   knowledge   of   that   particular    (the 
bond  issue  and  the  payment'  of  debt  from  its 
proceeds),    that    he    "ought    to    [179]    have 
known    it»"   and   thus,   having   acquired   the 
stock  and  the  political  support  of  the^paper, 
he   should   be   held  Tinder   that   statute    **to 
have  consented  to  all  the  obligations,"  and 
must  pay  the  note,  and  that  "nowhere  does 
the   court  submit  to   the   jury  the  question 
whether    Bruegger    from    all    the    evidence, 
ouf^ht  to  have  known  of  the  bond  issiie  and 
the  payment  of  the  debts  in  that  manner." 
Counsel's  whole  argument  assumes  that  some 
duty  rested  upon  Bruegger  to  investigate  and 
know   that  Hollister  was  violating  his  con- 
tract   contained    in    the    escrow    agreement. 
Bruegger  was  under  no  such  obligation.     If 
\w  delivered  this  note  under  that  agreement, 
and   the  jury  found  he   did,  he  could   have 
prne  to   South  Africa  without  waiving  any 
right  of  his  to   insist  upon  fun  compliance 
and  strict  performance  by  Hollister  and  the 
N'ews  Printing  Company  of  the  esorbw  agree- 
ment.     Such    performance    was    a    condition 
precedent  on  the  part  of  payee  to  a  delivery 
of  the   note.     The  name  rules  apply  to  the 
delivery  of  a  promissory  note  as  to  a  deed. 
The  condition  precedent  to  the  delivery,  that 
is,  the  second  delivery  by  the  escrow  holder, 
mnst  be  performed  as  a  condition  precedent 
to  the  validity  of  the  instrument.    Tliere  can 
be  no  middle  ground  or  partial   compliance 
niflieient  as  a  substantial  performance  of  the 
<wrow  agreement.     Strict  aud  full  perform^ 
ance  only  can  discharge  the  condition  prece- 
dent to  valid  delivery  by  the  escrow  holder. 
Thomhill  V.  Olson,  31  N.  D.  81,  L.R.A.l»ieA 
493,  153  N.  W.  442. 

The  further  exception  is  taken  based  upon 
a  refusal  to  instmet  that  "if  Bruegger  had 


knowledge  of  the  facts  when  he  wrote  the 
letter  of  November  21,  3910  (offering  to  re- 
new the  note),  bs  thereby  ratified  the  trans- 
aotion*'  and  cannot  now  defend  against  the 
note.".  The  same  question  was  raised  on 
denial  of  a  motion  for  a  directed  verdict. 
The  instruction  was  properly  refused  because 
Bruegger,  shortly  }^fft9  the  writing  of  this 
letter,  might  have  learned  the  facts  and 
tliereupon  written  plaintiff  as  he  did  without 
ratifying  the  violation  of  the  escrow  agree- 
Bient  and  estopping  himself  to  assert  that 
defense,  inasmuch  as  the  positions  of  the 
parties  were  in  no  wise  changed  subsequent 
thereto  or  to  the  plaintiff's  injury  or  disad- 
vantage in  reliance  thereon.  If  the  written 
promise  to  pay  contained  in  the  original  note 
did  not  bind  Bruegger»  the  mere  offer  to  re- 
new, soon  afterward  repudiated,  did  not 
[180]  estop  him  under  the  circumstances  in 
this  case.  On  this  question  the  instructions 
of  the  court  were  more  favorable  than  plain- 
tiff was  entitled  to,  and  error  was  committed 
against  Bruegger. 

Plaintiff  contends  ikett  At  discharged  the 
first  mortgage  and  guaranty  under  the  belief 
that  Bruegger 's  note  should  be  used  as  it  was 
iised.  This,  howsver,  does  not  estop  defendant 
because,  concededly,  he  had  done  nothing  at 
that  time,  July  IftlO,  upon  which  to  bas*» 
an  estoppel  against  hint.  He  knew  nothing  of 
the  fact'  as  found  by  the  jury,  of  HoUister's 
violattoBi  shortly  prior  tbe«^to,.pf  the  .escrow 
agreement.  And  the  same  is  true  of  his 
acceptance  and  retention  of  the  shares  of 
steok  tranamitled  him-  abo«t>  the  aame  tim#« 
and  4ft  any  poKiioal  support  rendered  him  by 
the  newspaper. 

The  court  denied  a  new  trial  on  allege<l 
newly  discovered  evidence;  the  evidence  of- 
fered is  not  newly  discovered  and  was  either 
a  rehearsal  of  HoUister's  tedtJimony  aad 
claims  at  the  trial  aJid  merelv  ctmiulative  and 
what  defendant's  w^itnesses  have  testified  to, 
or  should  have  been  inquired  of  at  the  trial. 
McAndress,  whose  affidavit  is  relied  on  for  a 
new  trial,  was  one  of  the  witnesses  testifying 
on  two  different  days  at  the  trial.  A  new 
trial  should  not  be  granted  simply  because 
a  defeated  party  has  failed  to  offer  all  the 
proof  he  had  at  hand.  The  point  is  without 
merit. 

Error  is  ass^ed  because  ol  denial  of 
plaintiff's  motion  to  direct  judgment  against 
the  News  Printing  Company  and  thus  elim- 
inate from  the  case  the  consideration  of  the 
liability  of  the  News  Printing  Company. 
This  objection  is  trivial  and  technical.  What 
plaintiff  asked  in  effect  was  done  and  plain- 
tiff's motion  was  granted  by  the  instructions 
to  the  jury  to  return  a  verdict  against  the 
News  Printing  Company  in  any  event,  as 
was  done. 
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After  a  careful  review  of  alleged  error  as- 
signed, none  warranting  a  reversal  is  found. 
The  judgment  is  ordered  affirmed. 

Fisk,  Gh.  J.,  disqualified.  Hon.  W.  C. 
Crawford,  District  Judge,  participated. 


NOTE. 

The  reported  case  holds  that  a  promiasory 
note  is  subject  to  the  general  rule  that  an 
unauthorized  delivery  by  an  escrow  holder 
is  a  nullity,  and  applies  to  such  an  instru- 
ment the  rule  which  was  laid  down  with 
respect  to  a  contract  for  the  sale  of  land  in 
Thornhill  v.  Olson,  reported  ante,  this  vol- 
ume, at  page  427,  with  a  note  on  the  effect 
on  the  rights  of  the  parties  of  an  unauthor- 
ized delivery  by  an  escrow  holder. 
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Juwj  —  Seleetloa  —  Perea&ptory  Cb«l« 
lenffMi  •—  Riffhts  of  Joint  Partiea* 

Where  plaintiff  sued  two  saloon  keepers 
and  the  surety  to  recover  on  their  bonds  for 
injuries  inflicted  upon  her  by  her  father  when 
intoxicated,  the  allowance  of  two  peremptory 
challenges  to  each  defendant  is  proper,  since 
the  three  defendants  may  not  present  a  joint 
defense,  as  the  surety  company  can  escape 
liability  as  never  having  executed  its  bond, 
etc.,  defenses  not  open  to  the  individual  de- 
fendants. 

[Soe  note  at  end  of  this  case.] 
Witnesses  —  Impeacliment  —  Prior  In- 
consistent AffldaTit. 
The  reading  on  cross-examination  of  so 
much  of  a  prior  affidavit  of  a  witness  as 
contradicted  his  testimony  on  the  stand  was 
proper  to  impeach  such  witness. 

Cross-enamination  —  Of    PlaintiiT    in 
Action  nnder  CiTil  Danase  Act. 

In  an  action  against  saloon  keepers  and 
their  surety  to  recover  for  injuries  inflicted 
upon  plaintiff  by  her  father  when  drunk,  the 
allowance  of  cross-examination  of  the  plain- 
tiff's sister,  as  to  trouble*,  plaintiff  had  had 
with  her  father  before  the  incident  com- 
plained of,  it  being  the  claim  of  defendants 
that  the  man  was  of  ugly  temper  and  had 
beaten  the  plaintiff  w^hen  entirely  sober,  is 
not  an  abuse  of  the  court's  discretion  as  to 
the  character  of  such  examination. 


Intoxioatinc  Lienors  «—  Olvil  Damace 
Act  *—  Evidence  AdmiasiMe  ^  Pos- 
session of  lCane7  by^  AUoced  Dmmk- 
ard* 

In  an  action  against  saloon  keepers  and 
their  surety  to  recover  for  injuries  inflicted 
upon  plaintiff  by  her  father  when  drunk,  tes- 
timony tending  to  show  that,  on  the  day  of 
the  assault,  such  father  had  no  money  to  buy 
liquor  is  admissible  to  impeaeh  the  fatherV 
testimony  that  he  had  money,  such  matter 
being  material  to  the  issues. 


In  an  action  against  saloon  keepers  and 
their  surety  for  injuries  inflicted  by  a  drunk- 
en father  on  his  daughter,  evidence  that  on 
the  day  of  the  assault  such  father  had  no 
money  with  which  to  purchase  liquor  is  prop- 
erly admitted  as  bearing  on  the  issue  whether 
at  the  time  of  the  assault  he  was  in  fact 
intoxicated. 

Instmctions  Snstained. 

In  an  action  against  saloon  keepers  aiut 
their  surety  for  injuries  inflicted  by  a  drunk- 
en father  on  his  daughter,  instructions  »uh- 
mitting  to  the  jury  four  essentials  of  defend- 
ants' liability,  that  plaintiff  was  assaulted 
and  injured,  that  the  father  was  intoxicati'd, 
that  such  intoxication  was  caused  by  the 
defendants,  and  that  the  father  was  in  the 
habit  of  using  liquor,  are  proper,  although  on 
some  ^f  such  elements  the  plaintiff's  evidence* 
was  undisputed,  since  the  credibility-  of  wit- 
nesses is  for  the  jury,  who  may  disregard  any 
testimony. 

Error  to  Circuit  Court,  Kent  county:. 
Bbown,  Judge. 

Action  by  Anna  Yonkus,  plaintiff,  against 
Archibald  B.  McKay  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  bring^r 
error.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

Rodgerg  d  Rodgerg  for  plaintiff  in  error. 
AfcKenna  d  Herman  and  A.  F.  Bunting  for 
defendants  in  error. 

[205]  Brooke,  C.  J. — This  is  an  action  un- 
der the  so-called  civil-damage  act  by  meaos- 
of  which  the  plaintiff,  a  girl  13  years  of  a|?e, 
seeks  to  recover  damages  from  the  two  in- 
dividual defendants  who  are  saloon  keepers,, 
and  the  corporate  surety  upon  their  bonds. 
It  is  her  claim  that  on  the  evening  of  Novem- 
ber 17,  1913,  she  suffered  serious  physical 
injuries  at  the  hands  of  her  father  who  as- 
saulted her  while  he  was  in  a  drunken  con- 
dition. It  is  further  claimed  by  her  that  the 
condition  of  drunkenness  in  whieh  her  father 
was  at  the  time  of  the  alleged  assault  was- 
contributed  to  by  both  of  th€  individual 
defendants  to  the  action.  The  individual  de- 
fendants appeared  and  flled  a  plea  of  the  gen- 
eral issue  by  John  J.  McKenna  as  their  at- 
torney.   The  defendant  surety  company  Aled 
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iU  plea  of  the  general  issue  through  its  at- 
torney, A.  F.  Bunting.  The  case  was  tried 
at  considerable  length,  the  questions  in  issue 
being  submitted  to  a  jury  and  resulted  in  a 
verdict  in  favor  of  the  defendants. 

Plaintiff  reviews  her  case  in  this  court 
under  some  26  assignments  of  error.  These 
are  discussed  by  her  counsel  under  the  follow- 
ing headings: 

(1)  Error  in  ruling  on  peremptory  chal- 
lenge of  juror. 

(2)  Error  in  ruling  on  the  admissibility 
of  evidence. 

(3)  Error  in  instructing  the  jury. 

1.  It  should  be  noted  that  the  individual 
defendants  appeared  by  one  attorney  and  filed 
a  separate  plea  and  that  the  defendant  the 
Michigan  Bonding  &  Surety  Ck)mpany  ap- 
peared by  another  attorney,  w^ho  likewise  filed 
a  separate  plea.  During  the  impaneling  of 
the  jury  counsel  for  plaintiff  peremptorily 
excused  [206]  two  jurors.  Counsel  for  the 
two  individual  saloon  keepers  likewise  ex- 
cused two  jurors.  Then  counsel  for  the  de* 
fendant  bonding  company  excused  two  jurors, 
whereupon  the  following  occurred: 

"Mr,  Rodgert:  Pass  the  jury  for  cause. 
We  are  content. 

'*Ths  Cwtrt:  The  plaintiff  is  content  with 
the  jury,  Mr,  McKenna. 

'Mr.  McKenna:  I  will  pass  the  jury. 

'Mr.  Bunting:  I  will  excuse  Mr.  Simme- 
rink. 

"Mr.  Rodgers:  If  the  Court  please,  I  de- 
sire to  object  to  any  further  peremptory  chal- 
lenges. 

"The  Court:  Just  a  minute,  Mr.  Sinune- 
rink. 

"Mr.  Rodgtrs:  On  the  ground  that  the  de- 
fense has  already  exercised  four,  which  is  all, 
I  think,  they  are  entitled  to. 

**The  Court:  I  think  each  defendant  — 
there  is  no  question  about  the  law. 

**Jfr.  Bunting:  Not  a  bit. 

"The  Court:  At  least,  I  will  so  hold,  that 
each  defendant,  represented  by  entirely  sepa- 
rate and  different  counsel — 

"Mr.  Bunting:  Separate  and  different  de- 
fendant. 

"The  Court:  Who  has  an  entirely  different 
and  separate  plea,  may  have  the  benefit  of 
four  peremptory  challenges. 

"Mr.  Bunting:  No  question  about  it. 

"The  Court:  And  you  may  have  an  excep- 
tion. 

"Mr.  Rodgert:  I  desire  the  record  to  show 
that  the  defendants  collectively  have  exercised 
four  challenges;  that  is,  Mr.  McKenna — 

"The  Court:  Has  had  two. 

"Mr,  Rodgeri:  Has  exercised  two,  and  Mr. 
Bunting  tw^o. 

'*The  Court:  That  is  right. 

"Mr.  Rodgera:  And  now  Mr.  Bunting  pro- 
poses to  exercise — 
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"The  Court:  Another. 

"Mr.  Rodgera:  Another  peremptory  chal- 
lenge. 

"The  Court:  Yes;  the  record  will  show 
that. 

"Mr.  Rodgera:  And  I  desire  an  exception 
to  the  ruling  permitting  them  so  to  do. 

"The  Court:  You  may  have  the  benefit  of 
an  exception.  [207]  You  may  be  excused, 
Mr.  Simmerink,  peremptorily,  by  Mr.  Bunt- 
ing. 

The  plaintiff  strenuously  urges  that  this  ac- 
tion of  the  court  constitutes  reversible  error, 
citing  Stroh  v.  Hinchman,  37  Mich.  400;  Fra- 
ser  V.  JenniHon,  42  Mich.  206,  3  X.  W.  882; 
People  V.  Welmer,  110  Mich.  248,  68  N.  W. 
141 ;  People  v.  Caruso,  170  Mich.  137,  136  N. 
W.  968,  Ann.  Cas.  1914A,  857,  and  Levyu 
v.  Koppin,  183  Mich.  232,  149  N.  W.  993. 
Defendants  insist  that  the  ruling  of  the  court 
in  this  regard  w^as  not  erroneous,  and  tliey 
rely  upon  the  identical  authorities  cited  by 
the  plaintiff.  We  pass  the  fact  that  the  dif- 
ferent defendants  appeared  by  different  coun- 
sel and  filed  independent  pleas,  though  iden- 
tical in  form,  which  might  be  held,  perhaps, 
to  be  conclusive  against  the  plaintiff's  posi- 
tion under  the  language  of  this  court  in  the 
ease  of  Stroh  v.  Hinchman,  37  Mich,  at  page 
496,  where  the  court,  speaking  through  Mr. 
Justice  Cooley,  said: 

'*In  our  opinion  the  statute  cannot  have  a 
reasonable  construction,  or  one  which  will  ef- 
fectuate its  intent,  unless  the  right  of  sepa- 
rate challenge  is  allowed  to  each  defendant 
who  pleads  separately  by  different  counsel. 
Any  other  construction  leads  not  only  to  in- 
justice, but  under  some  circumstances  to  ab- 
surdities." 

We  are  of  opinion  that  the  ruling  of  the 
learned  circuit  judge  upon  the  question  raised 
may  be  justified  upon  the  ground  that  tlie 
three  defendants  did  not  or  might  not  join 
in  one  joint  defense.  It  is  entirely  obvious 
that  the  individual  defendants  might  be  held 
liable  to  respond  in  damages  to  the  plaintiff 
while  the  defendant  bonding  company  could 
escape  such  liability  by  reason  of  the  fact 
that  it  might  conceivably  be  able  to  show  that 
it  had  never  executed  the  bond  in  question, 
or  that  it  was  improperly  executed,  [208]  or 
that  it  was  not  approved  by  the  common 
council,  nor  filed  with  the  county  treasurer, 
or  that  the  bond  for  any  reason  did  not  con- 
stitute, as  to  the  surety  defendant,  a  legal 
obligation.  None  of  these  defenses  would  be 
open  to  the  two  individual  defendants  who 
would  be  liable  to  plaintiff  in  case  it  was 
proven  that  she  had  received  an  injury  from 
her  father  while  intoxicated  through  the  un- 
lawful sale  of  liquor  to  him  by  the  individual 
defendants.  All  of  the  defendants  are  not 
liable  to  the  same  extent,  or  for  the  same 
reason,  or  in  the  same  manner.     It  would 
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soem  apparent,  therefore,  that  the  plea  of  the 
general  issue  in  the  case  of  the  indiTidual  de- 
fendants means,  or  may  mean,  something  en- 
tirely difTerent  from  the  plea  of  the  general 
isHUc  of  the  defendant  bonding  company.  A 
careful  reading  of  the  cases  cited  and  relied 
upon  by  both  parties  will,  we  think,  demon- 
8tat(>  the  soundness  of  the  ruling  of  the  court 
which  is  questioned. 

2.  There  are  many  assignments  of  error 
relating  to  the  admission  or  exclusion  of  tes- 
timony. We  will  notice  such  of  them  as 
apparently  demand  attention.  It  is  plaintiff's 
claim  that  error  was  committed  in  permit- 
ting counsel  for  defendants  during  the  cross- 
examination  of  one  Uretz  to  read  into  the 
record  a  portion  of  an  affidavit  made  by  said 
witness  prior  to  the  trial.  The  affidavit  wa* 
first  excluded  by  the  trial  court  on  the  ob- 
Jection  of  counsel  for  plaintiff,  but  was  later 
admitted  for  the  purpose  of  impeachment. 
That  only  a  portion  of  the  alfidavit  was  read 
appears  to  have  been  attributable  to  the  fact 
that  plaintiff's  counsel  objected  to  its  ad- 
miHsion.  The  record  discloses  that  no  attempt 
was  made  to  have  the  whole  paper  go  in  and 
counsel  for  defendants  read  only  that  portion 
thereof  which,  according  to  their  claim,  af- 
fected the  credibility  of  the  witness.  The 
cases  of  Hamilton  v.  People,  29  Mich.  195, 
and  People  v.  [209]  Sweeney,  55  Mich.  586, 
22  N.  W.  60,  citiKl  by  plaintiff,  are  not  con- 
trolling. The  paper  offered  was  admissible 
as  tending  to  impeach  the  witness. 

Several  assignments  of  error  are  based 
upon  rulings  of  the  court  permitting  the  de- 
fendants to  cross-examine  Maggie  Yonkus,  a 
sister  uf  the  plaintiff,  and  daughter  of  Charles 
Yonkus  the  father  of  plaintiff,  as  to  trouble 
which  Charles  Yonkus  had  had  prior  to  the 
incident  complained  of  with  his  daughter 
Anna,  the  plaintiff,  as  well  as  with  other  peo- 
ple. It  was  the  claim  of  the  defendants  that 
plaintiff's  father  was  a  man  of  violent  tem- 
per and  that  he  had  beaten  the  plaintiff  on 
other  occasions  when  entirely  sober.  It  was 
likewise  their  claim  that  upon  the  day  in 
question  Charles  Yonkus  was  not  intoxicat- 
<*d.  We  have  frequently  said  that  the  extent 
to  which  cross-examination  should  be  per- 
mitted is  largely  addressed  to  the  discretion 
of  the  trial  judge.  We  think  the  case  at 
bar  one  in  which  a  liberal  latitude  should 
liave  lieen  allowed  and  are  tmable  to  find  that 
there  was  anv  abuse  of  discretion. 

Further  error  is  assigned  upon  the  admis- 
sion of  testimony  tending  to  show  that  on 
the  morning  of  the  day  upon  which  the  al- 
leged assault  occurred  Charles  Y^onkus  had 
no  money  with  which  to  purchase  liquor.  We 
think  this  testimony  admissible  for  two  rea- 
sons: 

(1)  Tending  to  impeach  the  testimony  of 
Charles  Yonkus  who  swore  that  he  did  have 
money. 


(2)  It  had  a  direct  bearing  upon  oae  of 
the  main  issues  in  the  caae  which  was  whether 
at  the  time  of  the  assault  Charles  Yonkus 
was  in  fact  intoxicated. 

While  it  is  improper  to  permit  impeaching 
e\Mdence  regarding  matters  not  material  to 
the  issue,  we  are  of  opinion  that  the  rule  is 
not  applicable  to  the  situation  here  under 
consideration. 

[210]  3.  IViany  errors  are  assigned  upon  the 
charge  of  the  court.  The  principal  com.plaint 
of  counsel  for  plaintiff  appears  to  lie  in  the 
fact  that  the  court  submitted  to  the  jury  the 
issue  resolved  into  four  elements: 

(1)  That  plaintiff  was  assaulted  and  in- 
jured by  Y'onkus. 

(2)  That  Yonkus  was  intoxicated  when  ho 
committed  the  assault. 

(3)  That  his  intoxication  was  contributed 
to  by  liquor  furnished  by  defendants. 

(4)  That  Yonkus  was  a  person  in  tlie 
habit  of  getting  intoxicated. 

It  is  the  claim  of  plaintiff's  counsel  that  as 
to  the  first,  second,  and  fourth  elements  of 
the  offense  charged  the  court  should  have  in- 
structed the  jury  that  the  plaintiff  had  made 
out  a  case  by  undisputed  testimony.  After 
a  careful  examination  of  this  record  we  are 
unable  to  agree  with  the  contention  of  coun- 
sel for  plaintiff. 

Touching  the  assault  and  the  condition  of 
Yonkus  as  to  intoxication  at  the  time  the  al- 
leged assault  was  made,  the  only  witnes.s**:5 
were  the  plaintiff  and  members  of  her  imme- 
diate family  including  her  father,  Cliarlc> 
Yonkus,  by  whom  plaintiff,  claims  she  was 
assaulted.  It  is  quite  true  that  the  members 
of  the  family  swore  to  the  intoxication  of 
Charles  Y'onkus  and  to  the  assault.  There  is. 
however,  certain  testimony  in  the  case  tend- 
ing to  cast  doubt  on  8<Hne  of  the  testimony 
given  by  the  plaintiff  and  her  witnesses. 

But  even  assuming  that  these  facts  ma- 
terial to  the  issue  had  been  proven  by  plain- 
tiff and  her  witnesses  without  direct  contra- 
diction by  any  witnesses  for  the  defendant, 
wc  are  of  opinion  that  it  still  would  not  be 
error  for  the  court  to  instruct  tlie  jury  that 
they  must  find  those  facts  proven  by  a  fair 
preponderance  of  the  evidence.  To  hold  that 
in  all  cases  when  a  witness  swears  to  a  cer- 
tain fact  the  court  must  instruct  [211]  the 
jury  to  accept  that  statement  as  proven, 
would  be  to  establish  a  dangerous  rule.  Wit- 
nesses sometimes  are  mistaken  and  sometime:^ 
unfortunately  are  wilfully  mendacious.  The 
administration  of  justice  does  not  require  the 
establishment  of  a  rule  which  compels  th<' 
jury  to  accept  as  absolute  verity  every  un- 
contradicted, statement  a  witness  .may  make. 
As  was  said  by  Mr.  Justice  Cooley  in  the  case 
of  W-oodin  v.  Durfee,  46  Mich.  424,  9  N.  VY. 
457,  it  may  well  be  said  here : 

**But  the  difficulty  is  that  the  facts  were 
not  conceded  or   beyond  dispute:    there  was 
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eTidence  of  them  which  probably  ought  to 
have  satisfied  any  one  to  whom  it  was  ad- 
dressed; but  evidence  is  for  the  jury,  and  the 
trial  judge  cannot  draw  conclusions  for  them. 
It  is  said  that  on  some  points  there  was  no 
evidence  of  a  conflicting  nature ;  but  that  does 
not  aid  the  claimant.  A  jury  may  disbelieve 
the  most  positive  evidence,  even  when  it 
stands  uncontradicted;  and  the  judge  cannot 
take  from  them  their  right  of  judgment." 

The  charge,  in  our  opinion,  is  not  open  to 
just  complaint. 

The  judgment  is  affirmed. 

McAlvay,  Kuhn,  Stone,  Ostrander,  Bird, 
Moore,  and  Steere,  JJ.,  concurred. 


NOTE. 

Rislit  and  Manner  of  Exercise  of  Per« 
emptory  Challenges  by  Joint  Parties 
im  Civil  Actions. 

Parties  with  Common  Interests: 

General  Rule,  461. 

Separate  Pleadings,  462. 
Parties  with  Hostile  Interests : 

General  Rule,  462. 

Consolidated  Action,  463. 
Necessity  of  Joinder  in  Challenge^  464. 


JPat'ties  tuith  Common  Interests, 

General  Rule. 

The  right  to  challenge  jurors  peremptorily 
in  a  civil  case  is  wholly  a  creature  of  stat- 
ute, the  statutes  ordinarily  giving  a  certain 
number  of  challenges  to  "each  party"  or  "each 
of  the  parties."  The  construction  placed  by 
the  recent  cases  on  the  words  "parties"  or 
'*party"  as  so  used  is  in  accord  with  the 
holding  in  Colfax  Nat.  Bank  v,  Davis,  50 
Wash.  8,  16  Ann.  Gas.  264,  that  those  who 
have  an  identical  interest  are  considered  one 
party  and,  therefore,  only  collectively  en- 
titled to  the  number  of  challenges  allowed  by 
the  statute.  Schwing  v.  Dunlap,  130  La.  498, 
58  So.  162;  Downey  v.  Finucanc,  205  N.  Y. 
251,  98  N.  E.  391,  40  L,R.A.(N.S.)  307;  Lane 
V.  Fenn,  146  App.  Div.  205,  130  N.  Y.  S. 
995;  Downey  v.  Finucanc,  146  App.  Div.  209, 
130  N.  Y.  S.  988;  Galveston,  etc.  R.  Co.  v. 
Saunders  (Tex.)  141  S.  W.  829.  See  also 
Lane  v.  Fenn,  65  Misc.  336,  120  N.  Y.  S.  237. 

In  Schwing  v.  Dunlap,  supra,  it  appeared 
that  the  plaintiff  was  libeled  by  the  defend- 
ants, one,  acting  as  the  editor,  the  other,  as 
the  publisher  and  owner,  of  a  newspaper. 
The  plaintiff  brought  suit  against  both.  The 
defendants  entered  a  general  denial,  among 
other  things,  one  denying  that  he  was  the 
editor,  the  other  that  he  was  the  owner  and 
publisher.     At  the  trial  the  plaintiff  was  al- 


lowed six  peremptory  challenges  and  the  de- 
fendants  were  given  the  same  number  to- 
gether. On  appeal  from  this  ruling  the  court 
said:  "It  is  said  that  as,  in  impaneling  the 
jury,  plaintiff  was  allowed  six  challenges,  de- 
fendants should  have  been  allowed  twelve 
(six,  each).  We  do  not  find  that  the  law 
sustains  that  contention.  C.  P.  art.  512; 
Act  No.  136  of  1898,  §  13." 

In  Downey  v.  Finucane,  206  N.  Y.  251,  98 
N.  E.  301.  40  L.R.A.(N.S.)  307,  affirming 
146  App.  Div.  209,  130  N.  Y.  S.  988,  it  ap- 
peared that  the  plaintiff  was  induced  to  in- 
vest some  money  in  a  company  by  certain 
statements  in  a  prospectus  issued  by  the  de- 
fendants. These  statements  were  later  proved 
to  be  false*  The  defendants  were  directors 
of  the  company  and  one  of  them  signed  the 
prospectus.  There  were  five  defendants  and 
at  the  impaneling  of  the  jury  each  claimed  ^ 
six  peremptory  challenges.  The  court  con- 
sidered them  as  forming  "one  party,"  withiu 
the  meaning  of  the  statute  (Code  of  Civil 
Procedure,  §  1176)  and  allowed  them  six 
challenges  collectively.  Sustaining  that  rul- 
ing the  court  said:  "The  five  defendants 
claimed  to  be  entitled  to  six  peremptory  chal- 
lenges each,  but  the  court  allowed  only  six 
peremptory'  challenges  in  all,  treating  the  de- 
fendants collectively  as  but  one  party,  with- 
in the  meaning  of  section  1176  of  the  Code  of 
Civil  Procedure,  which  provides  that 'Upon  a 
trial  of  an  issue  of  fact  joined  in  a  civil  ac- 
tion in  a  court  of  record  each  party  may 
peremptorily  challenge  not  more  than  six. 
The  question  does  not  appear  to  have  been 
considered  in  any  reported  case  in  this  state. 
Nmnerous  authorities  from  other  states  are 
cited  in  the  briefs  of  counsel,  but  they  are 
only  relevant  where  statutes  exist  similar  in 
phraseology  to  our  own,  that  is  to  say,  where 
a  given  number  of  peremptoiy  challenges  is 
allowed  to  each  party.  Such  is  the  statute 
in  Illinois  in  force  since  the  year  1827,  and 
Muring  that  time  it  has  been  general  practice 
and  so  understood  by  the  entire  profession 
that  each  aide  to  the  case  without  reference 
to  the  number  of  persons  in  each  in  all  civil 
caftes  have  but  three  peremptory  challenges.' 
(Schmidt  v.  Chicago,  etc.  R.  Co.  83  III.  405.) 
The  appellants  rely  upon  Hundhausen  v.  At- 
kins, 36  Wis.  518,  where  the  court  was  called 
upon  to  construe  a  statute  regulating  per- 
emptory challenges  which  provided  that  in 
civil  causes  each  party  should  be  entitled  to 
three.  The  defendants  had  appeared  by  dif- 
ferent attorneys  and  severed  their  defenses, 
and  the  court  held  that  inasmuch  as  their 
defenses  were  essentially  different  and  each 
had  a  distinct  issue  to  maintain,  each  was  to 
be  considered  a  party  within  the  meaning  of 
the  statute.  The  court,  however,  added  this 
qualification :  'Undoubtedly  when  several  de- 
fendants in  a  civil  action  join  in  their  de- 
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fense,  or  severing  in  their  answers  set  out  but 
one  defense  common  to  them  all,  they  consti- 
tute one  party  limited  to  the  statutory  num- 
ber of  challenges  given  to  a  party  as  ruled 
in  this  case  in  the  court  below.  In  such  a 
case  they  might  and  perhaps  ought  to  join 
in  one  answer  setting  up  a  common  defense; 
and  they  should  not  be  permitted  to  gain  ad- 
ditional challenges  by  the  mere  act  of  sever- 
ing in  their  pleadings.  They  have  a  com- 
munity of  interests  and  should  be  left  to  a 
community  of  challenges.'  Such  is  the  case 
here.  The  defendants  had  a  common  inter- 
est; their  answers  were  substantiallv  identi- 
cal;  and  the  defense  was  conducted  in  the 
common  interest  of  all.  Under  the  circum- 
stances, whatever  might  be  the  rule  if  dif- 
ferent defenses,  possibly  antagonistic  to  one 
another,  had  been  interposed,  the  defendants 
,  were  properly  treated  as  only  one  party 
within  the  meaning  of  section  1176  of  the 
Code."     .     .     . 

To  the  same  effect  see  Galveston,  etc.  R. 
Co.  V.  Saunders  (Tex.)  141  S.  W.  829,  where- 
in the  action  was  against  two  connecting 
carriers  for  injury  to  live  stock.  Each  of  the 
companies  issued  to  the  plaintifT  a  bill  of 
lading  with  a  stipulation  that  it  should  not 
be  liable  for  the  injuries  caused  by  the  con- 
necting line.  The  defendants,  appearing  by 
the  same  counsel,  filed  a  general  deaial.  It 
was  held  that  thev  were  entitled  to  only 
six  peremptory  challenges  as  one  party  to 
the  suit.  The  court  said:  "Appellant's  posi- 
tion now  is  that  it  was  interested  in  show- 
ing that,  if  any  injury  occurred  by  the 
negligence  of  either  party,  it  was  done  by  its 
<.*odefendant.  The  Aransas  Pass  presumably 
was  making  the  same  contention.  How  could 
tlie  same  attorneys,  acting  for  both  parties, 
consistently  and  properly  represent  the  inter- 
ests of  both  defendants?  That  a  man  cannot 
serve  two  masters,  if  their  interests  are  an- 
tagonistic, is  not  only  good  morals,  but  horn- 
book law.  We  cannot  think  that  the  eminent 
attorneys  who  represented  both  defendants  in 
this  case  intended  to  put  themselves  in  any 
<4uch  position.  We  must  conclude  that  there 
was  no  real  antagonism  between  the  defend- 
ants, but  that  they  were  making  a  common 
defense,  and  were,  in  law,  one  party,  so  far 
as  the  right  of  challenge  is  concerned.  In 
the  circumstances  of  this  case,  it  would  have 
given  appellant  an  unfair  advantage  to  have 
allowed  it  and  its  c'odefendant  more  than  six 
peremptory  challenges.  The  assignment  must 
be  overruled." 

Separate  Pleadings. 

It  has  been  held  recently  that  where  joint 
defendants  plead  separately  and  set  up  dis- 
tinct defenses  they  are  each  entitled  to  the 
number  of  challenges  that  the  statute  gives 


to  a  party.  Healer  r.  Inkman>  94  Kan.  594, 
146  Pac.  1172.  In  that  case  it  appeared  that  a 
contractor  being  engaged  by  the  owner,  under- 
took to  wreck  a  building,  the  wall  of  which 
fell  on  the  plaintiff.  The  plaintiff  brought 
suit  against  both  the  owner  and  the  con- 
tractor, who  answered  separately  and  set  up 
different  and  distinct  defenses.  Kach  was  al- 
lowed three  peremptory  challenges,  the  court 
saying:  ''It  does  not  appear  how  appellant 
could  have  been  prejudiced  by  allowing  thre** 
peremptory  challenges  to  each  of  the  defend- 
ants. True,  appellant  sought  to  hold  them  as 
joint  wrongdoers,  but  appellees  pleaded  unre- 
lated and  independent  defenses.  In  some  re- 
spects they  were  not  united  in  interest  as 
contemplated  by  the  Civil  Code  (§  283)." 

Parties  with  Hostile  Interests, 

General  Rule. 

.  The  few  cases  that  have  recently  passed 
on  the  point  support  the  ruling  of  the  re- 
ported case  that  where  the  interest  of  the  par- 
ties are  not  identical,  or  are  essentiallv  dif- 
ferent  or  antagonistic,  each  litigant  is  en- 
titled to  the  full  number  of  challenges  al- 
lowed to  a  party.  Levyn  v.  Koppin,  183 
Mich.  232,  149  N.  W.  993;  Hannay  v.  Har- 
mon (Tex.)   137  S,  W.  406. 

In  the  case  first  cited  it  appeared  that  the 
plaintiff's  intestate  was  struck  and  killed 
by  an  automobile  belonging  to  one  of  the  de- 
fendants. At  the  time  of  the  accident  the  au- 
tomobile was  driven  by  the  other  defendant. 
The  owner  appeared  by  an  attorney  and  filed 
a  general  denial  to  the  complaint.  The  driver 
also  appeared  but  filed  no  plea.  During  the 
impaneling  of  the  jury  the  plaintiff  was  al- 
lowed four  peremptory  challenges.  The  de- 
fendants were  allowed  four  each.  It  was  held 
that  the  ruling  was  proper.  The  court  said: 
"There  was  no  error  in  allowing  four  per- 
emptory challenges  for  each  of  the  parties 
defendant,  which  the  statute  clearly  gives  as 
a  matter  of  right.  There  cannot  be  any  ques- 
tion that  the  interests  of  these  defendants 
were  several,  and  they  must  be  considered 
separately  as  parties  to  the  suit.  Each  of 
them  is  entitled  to  the  full  number  of  chal- 
lenges given  by  the  statute  as  any  other  con- 
struction would  do  away  with  its  clear  intent. 
17  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  p. 
1182;  Stroh  V.  Hinchman,  37  Mich.  490;  Peo- 
ple V.  Welmer,  110  Mich.  248,  68  N.  W.  141 ; 
People  V.  Caruso,  170  Mich.  137,  136  N.  W. 
968,  Ann.  Cas.  1914A  857." 

To  the  same  effect  see  Hannay  v.  Har- 
mon (Tex.)  137  S.  W.  406,  wherein  it  ap- 
peared that  the  plaintiff  instituted  an  action 
against  the  defendants  to  try  the  title  to  cer- 
tain land.  The  complaint  alleged  trespass. 
One  of  the   defendants  pleaded  not  guilty; 
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the  other  daimed  title  to  part  of  the  land 
by  a  deed  with  general  warranty  irom  his 
eodefendaat.  The  latter  entered  a  general 
denial  to  that  claim.  It  waa  held  that  the 
defendants  had  hostile  interests  and  there- 
fore each  was  entitled  to  six  peremptory  chal- 
lenges. The  court  said:  ''While  there  may 
not  have  been  any  real  contest  between  Har- 
mon and  Myer  on  the  issue  of  Harmon's  lia- 
bility on  the  warranty,  Harmon  in  his  answer 
to  Myer's  plea  against  him  pleaded  the  gen- 
eral issue,  and  we  are  inclined  to  think  that 
this  entitled  them  to  six  challenges  each, 
Wagoner  v.  Bodeon  [96  Tex.  17].  The  as- 
signment must  be  overruled?' 

CONSOLIDATBD   AcnOTC. 

It  has  been  held  recently  that  where  several 
litigants  are  united  as  one  party,  by  an  order 
of  the  court  consolidating  the  actions,  they 
are  not  each  individually  entitled  to  the  full 
number  of  peremptory  challenges  but  rather 
to  the  number  allowed  to  one  party.  Fidelity- 
Phenix  F.  Ins.  Co.  v.  Friedman,  117  Ark.  71, 
174  S.  W.  215;  In  re  Percival  (8.  C.)  93  S. 
£.  243. 

In  the  case  first  cited  it  appeared  that  the 
plaintiff  insured  her  property,  a  four  story 
brick  building,  against  fire  with  eight  dif- 
ferent insurance  companies.  The  New  York 
Life  Insurance  Company  held  a  mortgage  on 
the  plaintiff's  property.  This  mortgage  was 
protected  from  loss  by  the  insurance  policies. 
A  fire  occurred,  which  did  great  damage  to 
the  building,  and,  owing  to  a  disagreement 
of  the  plaintiff  and  the  adjusters  of  the  dif- 
ferent companies  as  to  settlement  both  the 
plaintiff  and  the  New  York  Insurance  Com- 
pany instituted  separate  suits  against  the 
other  insurers.  Their  suits  were  later  con- 
!M>)idated.  The  trial  court  limited  all  the  de- 
fendants to  three  peremptory  challenges.  This 
ruling  was  sustained  on  appeal.  The  court 
said:  "Aftor  the  Cases  were  consolidated 
and  during-  the  formation  of  the  jury,  the 
eight  defendants  contended  that  they  were 
each  entitled  to  three  peremptory  challenges 
mder  seetion  4636  of  Kirby's  Digest,  and  as- 
sign as  error  the  action  of  the  court  in  re- 
fusing them  the  same.  In  support  of  their 
contention  they  cite  the  case  of  Mutual  L. 
Ins.  Co.  y.  Hillmon,  145  U.  S.  285  [21  S.  Ct 
909,  36  U.  S.  (L.  ed.)  707].  It  must  be  con- 
ceded that  that  decision  sustains  the  conten- 
tion of  the  defendants,  but  we  do  not  agree 
with  the  reasoning  of  the  court  in  that  case. 
The  Act  of  May  11,  1905,  under  which  the 
eases  were  consolidated,  provides,  in  effect, 
that  when  causes  of  action  of  like  nature  or 
relatiye  to  the  same  question  are  pending  be- 
fore any  of  the  circuit  courts  of  this  state, 
the  court  may  make  such  orders  and  rules 
concerning  the  proceedings  therein  as  may  be 


conformable  to  the  uses  of  courts  for  avoid- 
ing unnecessary  costs  and  delay  in   the  ad- 
ministration of  justice  and  may  consolidate 
said  causes  when  it  appears  reasonable  to  do 
so.     In  the  case  of  the  St.  Louis,  etc.  R.  Co. 
V.  Raines,  90  Ark.  482,  and  other  cases  cited 
therein,  we  held  that  the  object  of  the  act 
in  question  was  to  save  a  repetition  of  evi- 
dence  and    an    unnecessary    consumption    of 
time  and  costs  in  actions  depending  upon  the 
same  or  substantially  the  same  evidence,  or 
rising  out  of  the  same  transaction.    It  is  evi- 
dent that  if  the  contention  now  made  by  the 
defendants  should  be  sustained  by  the  court 
that  one  of  the  principal  objects  of  the  stat- 
ute would  be   defeated.     If   the   defendants 
were  each  entitled  to  three  peremptory  chal- 
lenges then  it  follows  as  a  matter  of  course 
that  the  plaintiffs  would  be  entitled  to  tliree 
peremptory   challenges    against    each    of    the 
defendants.    The  result  would  be  an  unneces- 
sary consumption  of  time  in  the  formation  of 
the   jury.      New    panels   would    have    to    bo 
summoned  because  it  is  obvious  that  the  regu- 
lar panels  would  be  exhausted  before  the  jury 
could  be  obtained  if  the  plaintiffs  and  defend- 
ants   were    allowed    three    peremptory    chal- 
lenges each,  as  contended  for  by  counsel  for 
the  defendants.    It  may  be  true  that  in  some 
cases  for  special  reasons  some  of  the  defend- 
ants might  want  to  challenge  certain  jurors 
which  the  other  defendants  might  want  re- 
tained, and  vice  versa;  but  such  matters  as 
these    would    be   properly    urged    as    reasons 
why  the  cases  should  not  be  consolidated,  or 
as  reasons  why  the  court  abused  its  discre- 
tion in  consolidating  the  cases.     We  are  of 
the  opinion  that  the  Act  of  May  11,   1905, 
contemplates  that  when  actions  are  consoli- 
dated under  it,  they  shall  proceed  to  trial  as 
one  action,  and  that  the  procedure  shall  be 
governed  by  the  rules  applicable  to  one  ac- 
tion.    It  follows  that  if  the  case  is  to   be 
treated  as  one  action,  the  plaintiffs  and  de- 
fendants are  only  entitled  to  three  peremp- 
tory challenges  each,  under  section  4536  of 
Kirby's  Digest.     In   the  case  before   us  the 
record  does  not  show  that  the  court  abused 
its   discretion    in    consolidating   the   actions. 
The   policies   issued   by   the   insurance   com- 
panies were  the  standard  forms  of  insurance 
policies  and  contained  in  all  essential  respects 
the  same  provisions.    The  same  fire  occasioned 
the  loss  under  all  of  the  policies  and  the  de- 
fenses to  be  made  by  the  defendants  were  sub- 
stantially the  same.    The  companies  employed 
the  same  attorneys  and  the  record  does  not 
show  that  the  defendants  were  in  any  way 
prejudiced  by  the  consolidation  of  the  causes*. 
Their  only  claim  was  that  each  of  them  had 
the  right  to  exercise  three  peremptory  chal- 
lenges, and  as  we  have  already  seen,  we  think 
the  Act  of  May  11,  1905,  contemplates  that 
the  actions  when  consolidated  should  proceed 
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to  trial  as  one  action  and  be  governed  by  the 
statutes  relative  to  the  trial  of  a  single  ac- 
tion." 

In  the  case  of  In  re  Percival  (S.  C.)  93  S. 
E.  243,  it  appeared  that  a  person  having  died 
interstate,  the  board  of  sinking  fund  commis- 
sioners sought  to  obtain  her  estate  by  es- 
cheat. A  number  of  persons  appeared  and 
claimed  the  property  as  heirs.  The  trial 
judge  made  an  order  joining  all  the  alleged 
heirs  as  one  party.  It  was  held  that  it  was 
proper  to  allow  four  peremptory  challenges 
to  the  sinking  fund  commission  and  the 
same  number  to  the  alleged  heirs  collectively. 

Necessity  of  Joinder*  in  Challenge. 

tt  has  been  held  in  recent  cases  that  where 
there  are  a  number  of  litigants  on  one  side 
of  a  controversy  they  must  all  unite  in  exer- 
cising one  and  the  same  peremptory  challenge. 
Clark  v.  St.  Louis,  etc.  R.  Co.  234  Mo.  39C, 
137  S.  W.  583;  Crandall  v.  Puget  Soimd 
Traction  Light,  etc.  Co.  77  Wash.  37,  137 
Pac.  319. 

In  the  case  last  cited  it  appeared  that  the 
plaintiff,  who  was  standing  on  the  platform 
of  a  street  car  owned  and  operated  by  one  of 
the  defendants,  was  Injured  by  a  collision  be- 
tween the  ear  and  an  automobile  owned  and 
operated  by  the  other  defendant.     The  plain- 
tiff brought  a  joint  action  against  both  of  the 
defendants.    A  statute  of  Washington   (Kem. 
&    Bal.    Code,    p.    324)     reads    ais    follows; 
"Either  party  may  challenge  the  jurors,  but 
when  there  are  several  parties  on  either  sido, 
they  shall  join  in  a  challenge  before  it  can 
be  made.    The  challenge  shall  be  to  individxial 
jurors,  and  be  peremptory  or  for  cause,    l^^ach 
party  shall  be  entitled  to  three  peremptory 
challenges."     Under  that  act  the  trial  court 
ruled  that  the  defendants  must  join  in  exer- 
cising three  peremptory  challenges.     On  ap- 
peal   the    court    said:      "The   effect    of   this 
limitation  upon  the  right  of  peremptory  chal- 
lenge was  8o  thoroughly  reviewed  by  Justice 
Kudkin,   speaking  for  this  court,   in    Colfax 
Xat  Bank  v.  Davis,  50  Wash.  92,  16  Ann. 
Cas.  264,  96  Pac.  823,  as  to  leave  little  to  be 
said    in    answer    to    appellants'    contention, 
which,  in  this  case,  as  evidently  in  that,  was 
rested   upon   the   faot  that   the   interests   of 
the  defendants  in  the  result  of  the  trial,  are, 
in  substance,  antagonistic  to  each  other,  and 
that   therefore   they   should   be   regarded   as 
separate  parties  for  the  purpose  of  exercising 
peremptory  challenge.     It  seems  plain  to  uia, 
as  pointed  out  in  the  Colfax  Xat.  Bank  case, 
that  the  answer  to   this  contention   is  that 
the  right  of  peremptory  challenge  is  wholly 
a  creature  of  statute,  and  not  of  common  law. 
This  being  true,  we  are  unable  to  see  that 


this  restrietioD  which  the  l«giBlatlir«  may 
place  upon  such  right,  in  the  granting  of  it, 
is  any  more  an  infringement  of  the  ri^ht^ 
of  a  party  than  if  the  legislatim  had  with- 
held the  right  entirely,  whieh,  of  course, 
could  be  done.  Some  contention  seems  to  be 
made  that  the  interests  of  the  defendants  in 
this  case  are  of  a  more  pronounced  antagonis- 
tic nature  than  in  the  Colfax  Nat.  Bank 
case.  The  only  difference  we  can  see  between 
the  two  cases  is  that  the  right  to  recover  in 
this  case  is  rested  upon  tort,  while  in  that 
it  was  rested  upon  contract.  We  fail  to  ree- 
ognize  this  as  a  difference  in  the  principle  in- 
volved. It  seems  plain  to  us  that  in  thi.s 
case,  as  in  that,  each  defendant,  while,  of 
course,  resisting  the  right  of  the  plaintiff  to 
recover  in  any  event,  was  seeking  to  shift 
whatever  recovery  might  be  had  upon  the 
other  defendant.  In  this  way  only  were  their 
interests  antagonistic.  We  think  it  was  not 
error  to  deny  the  right  of  a  separate  per- 
emptory challenge  to  the  defendants." 

To  the  same  effect  see  Clark  v.  St.  Louis, 
etc.  R.  Co.  234  Mo.  396,  187  S.  W.  583,  where- 
in the  court  said:     "The  Second  question   of 
practice  presented  by  counsel  for  appellant 
challenges  the  correctness  of  the  rulin;^    of 
the  trial  court  in  refusing  the  railway's  claim 
of  right  to  a  peremptory  challenge  of  three 
jurors.    ...    In  support  of  this  contention 
counsel  for  appellant  eite  section  3783,    Rc^ 
vised  Statutes  1899,  and  the  case  of  Doyle 
V.  St.  Louis  Transit  Co.   303  Mo.  App.    19. 
Said  section  reads:     *In  trials  of  civil  causu^ 
each    party   shall    be   entitled   to    challenge, 
peremptorily,  three  jnrors;    but  when   there 
are   several    plaintiffs   and   defendants    they 
shall  join  in  their  challenges,  and  the  plain- 
tiff  shall,    in   all   cases,  announce   his   chal- 
lenges first.*    This  section  of  the  statute,  in- 
stead of  authoriKing  each  of  the  defendants 
to  make  three  challenges,  expressly  provider 
that  where  there  are  tvvo  lor  more  plaint  iff :» 
or  defendants  they  shall  join  in  their  chal- 
lenges.   That  is,  the  plaintiffs  or  defendants 
in  such  cases  have  jointly  the  right  to  make 
three  challenges,  and  not  that  each  has   the 
right  to  three.     This  identical  question  wa«( 
also  presented  to  the  St.  Louis  court  of  ap- 
peals in  the  case  of  Hunt  v.  Missouri  B.  C-o. 
[14  Mo.  App.  KIO]  and  the  court  there  ex- 
pressly ruled  against  the  appellant's  conten- 
tion, and  we  think  properly  so.    The  ease  of 
Doj'le  v.  Transit  Oo.  before  mentioned,  is  not 
in  point.     The  question  here  presented  waH 
neither  made  nor  discussed  by  court  or  coun- 
sel in  that  case.    In  our  opinion  this  conten- 
tion of  counsel   for   appellant  is  untenable, 
and  we,  therefore,  hold  aigainst  them  in  that 
regard." 
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Workmen's  Compensation  Acts  —  Al- 
teration of  Atrard  —  Allon^anoe  for 
Injnry  Hot  Orig^inally  Claimed  for. 

Under  workmen's  compensation  act  (St. 
1913,  p.  293),  §  26  (d),  proriding  that  the  in- 
dustrial accident  eommission  shall  havt»  pow- 
er to  ^'rescind,  alter  or  amend''  any  order  or 
award,  in  view  of  sections  25  (c),  81,  82,  the 
commisBion,  having;  awarded  claimant  com- 
pensation for  an  injured  1(%  cannot  more 
than  six  months  thereafter  award  such  claim- 
ant compensation  for  injuries  to  a  lung  suf- 
fered in  the  same  accident,  which  injuries 
had  not  been  previously  reported;  since  the 
six  months'  limitation  prescribed  by  section  16 
applies,  except  where  indemnity  ha»  been  paid 
or  agreed  upon  as  provided  by' section  IQ  (o). 

[See  note  at  end  of  this  ease.] 

Application  for  writ  of  certiorari. 

Claim  for  comp<*naation  under  workmen*^ 
compensation  act.  Joe  Salvatore,  claimant, 
and  Karl  Khrfaart,  defendant.  Claim  allowed 
hv  Industrial  Accident  Commission.  Defend- 
ant  and  New  England  Casualty  Company 
bring  certiorari.  The  facts  are  stated  in  the 
opinion.     Revebbeo. 

Samuel  Knight,  F,  E.  Boland  and  James 
J.  McKenna  for  petitioners. 
Christopher  M.  Bradley  for  respondent. 

[622]  Melvin,  J. — Certiorari  to  review  the 
proceedings  of  the  Indastrial  Accident  Com- 
mission upon  the  application  of  Joe  Salvatore. 

On  March  24,  1914,  Salvatore,  who  was  em- 
ployed by  one  Karl  Ehrhart,  was  Injured  by 
the  fall  of  a  heavy  timber.  A  bone  of  one  of 
his  legs  'was  fractured  and  be  also  received 
[623]  a  blow  on  the  chest.  No  immediate 
disability  resulted  from  the  latter  circum- 
stance, and  in  considering  the  amount  of  com- 
pensation to  be  awarded  the  commissioners 
regarded  only  the  injury  to  the  leg. 

Salvatore  was  in  a  hospital  for  eight  or 
nine  days  immediately  follmving  the  accident. 
He  was  then  removed  to  his  home  in  an  open 
vehicle.  Eleven  days  later  pneumonia  de- 
veloped. For  some  time  compensation  was 
paid  to  him  without  application  to  the  In- 
dustrial Accident  Commission,  but  a  disagree- 
ment having  arisen,  Salvatore  filed  such  an 
application.  This  was  on  June  18,  1914,  and 
Ann.  Cas.  1917E. — 30. 
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on  July  29,  1914,  findings  and  award  were 
entered  by  the  Industrial  Accident  Commis- 
sion. It  is  not  denied  but,  on  the  contrary, 
is  admitted  by  counsel  representing  the  In- 
dustrial Accident  Commission  that  in  Salva- 
tore *8  application  and  at  the  hearings  thereon 
no  special  mention  was  made  of  the  injury 
to  the  applicant's  chest  or  of  the  pneumonia 
which  he  had  suffered,  the  award  having  been 
made  solely  for  a  disability  which  resulted 
from  an  injury  to  the  employee's  leg. 

Compensation  was  paid  to  Salvatore  to 
and  including  August  12,  1914,  when  he  re- 
turned to  work.  On  February  10,  1916,  more 
than  ten  months  after  the  accident,  Joe  Sal- 
vatore wrote  a  letter  to  the  Industrial  Acci- 
dent Commission.  In  this  communication 
were  statements  to  the  effect  that  he  had  se- 
cured new  witnesses  who  had  not  testilicd  at 
the  previous  hearings:  that  since  the  time  of 
settlement  he  had  developed  pains  which  had 
led  to  hemorrhages  attributed  by  his  doctors 
to  the  accident,  and  that  the  first  severe  hem- 
orrhage had  occurred  November  10,  1914.  As 
a  result  of  this  letter  the  Industrial  Acci- 
dent Commission  held  a  hearing,  after  notice 
to  the  parties  interested,  and  on  April  7,  1915, 
awarded  compensation  to  Joe  Salvatore  for 
disability  resulting  from  a  diseased  lung. 

The  petitioners  here,  who  are  the  employer 
of  Salvatore  and  the  insurance  company  that 
paid  the  compensation  linder  the  orignal 
award,  contend  that  the  Industrial  Accident 
Commisson  acted  in  excess  of  its  powers  in 
granting  a  new  hearing  on  the  basis  of  the 
letter  of  February  8,  1915,  because  it  was  not 
filed  within  six  months  of  the  happening  of 
the  accident;  that  the  commission  acted  in 
excess  of  its  powers  in  deciding  thaA  the  later 
disability  arose  out  of  the  employment;  and 
that  said  commission  exceeded  its  powers  in 
deciding  [624]  that  there  was  an  unbroken 
chain  of  causation  between  the  original  in- 
jury and  the  disability  following  the  diseased 
condition   of   Salvatore 's  lung. 

Section  18  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  fixes  a  general  lim- 
itation of  six  months  from  the  time  of  the 
accident  within  which  period  application  for 
compensation  must  be  made  by  the  person  in- 
jured, but  section  16  (c)  provides  that  pay- 
ment of  the  indemnity  or  any  part  thereof  or 
agreement  therefor  shall  have  the  effect  of 
extending  the  period  within  which  proceedings 
for  its  collection  may  be  commenced,  six 
months  from  the  date  of  the  agreement  or 
last  payment  of  such  indemnity.  It  is  the 
contention  of  the  petitioners  for  the  writ 
that  Salvatore  sought  to  collect  an  indemnity 
more  than  six  months  after  the  date  of  the 
alleged  accident  and  injury  to  his  chest,  and 
that  the  collection  of  the  entire  indemnity 
for  the  disability  arising  from  the  injury  to 
his  leg  did  not  extend  the  period  of  limita- 
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tion  within  whicli  the  application  to  the 
Industrial  Accident  Commission  must  he 
made. 

The  application  filed  on  June  18,  1914, 
asked  compensation  for  an  injury  to  the  leg 
of  the  applicant.  There  was  no  mention  there- 
in or  in  the  award  of  July  29,  1914,  of  any 
injury  other  than  or  different  from  the  one 
mentioned  in  the  application,  and  it  fully  ap- 
pears from  the  record  that  there  was  at  the 
original  hearing  no  evidence  nor  suggestion 
of  any  injury  to  any  part  of  Salva tore's  ana- 
tomical structure  except  his  leg,  although  at 
that  time  he  had  suffered  from  the  pneumonia 
which,  according  to  the  theory  invoked  for 
the  support  of  the  later  award,  was  of  the 
same  traumatic  origin  as  that  specified  as 
the  hasic  cause  of  his  present  condition. 

Counsel  for  the  Industrial  Accident  Com- 
mission does  not  seek  to  support  the  second 
hearing  and  award  by  section  81  of  the  stat- 
ute, under  which  that  body  acts,  said  section 
operating,  he  believes,  only  when  someone  ag- 
grieved has  applied  for  a  rehearing,  and  he 
assejrta  that  section  82  has  no  application  to 
this  case,  except  that  subsection  (b)  thereof 
emphasizes  the  continuing  jurisdiction  of  the 
Industrial  Accident  Commission  over  its 
awards  vested  by  section  25  (d).  We  are 
in  entire  accord  with  learned  counsel  in  these 
views,  and  agree  with  him  that  the  power  of 
the  commission  to  make  the  second  award 
(if  any  such  authority  existed)  must  be 
[625J  justified  and  upheld,  if  at  all,  under 
said  section  25  (d),  which  is  as  follows: 

"The  commission  shall  have  continuing 
jurisdiction  over  all  its  orders,  decisions  and 
awards  made  and  entered  under  the  provi- 
sions of  actions  twelve  to  thirty-five,  inclu- 
sive, of  this  act  and  may  at  any  time,  upon 
notice,  and  after  opportunity  to  he  heard  is 
given  to  the  parties  in  interest,  rescind,  alter 
or  amend  any  such  order,  decision  or  award 
made  by  it  upon  good  cause  appearing  there- 
for ;  provided,  that  no  award  of  compensation 
shall  be  rescinded,  altered  or  amended  after 
two  hundred  forty-five  weeks  from  the  date  of 
the  accident.  Any  order,  decision  or  award 
rescinding,  altering  or  amending  a  prior 
order,  decision  or  award  shall  have  the  same 
effect  as  is  herein  provided  for  original  or- 
ders, decisions  or  awards."  (Stats.  1913,  p. 
293.) 

Before  discussing  the  section  last  quoted 
it  is  proper  that  we  consider  the  purpose  of 
section  16  (c),  providing  that  payment  of 
the  disability  indemnity  extends  the  time  of 
its  collection.  The  other  parts  of  the  six- 
teenth section  indicate  the  policy  of  the  legis- 
lature that  anyone  seeking  indemnity  for 
injuries  arising  from  an  accident  must  pre- 
sent his  claims  to  the  Industrial  Accident 
Comoiission  within  six  months  of  the  acci- 
dent.    But    the    legislature   wisely    provided 


against  the  injustice  which  might  be  done  if, 
by  voluntary  payments,  the  employer  should 
induce  an  injured  servant  to  forego  his  right 
to  seek  redress  at  the  hands  of  the  Induatrial 
Accident  Commission  until  the  passage  of  the 
period  of  limitation  and  then  refuse  further 
compensation.      Subsection    (c)    was    passed 
to  guard  against  the  possibility  of  such  sharp 
practice.     It  was  not,  we  believe,  the  inten- 
tion of  the  lawmakers  to  open  the  statute  of 
limitations  and  to  extend  it  beyond  the  period 
of  six  months  for  the  purpose  of  enabling  a 
claimant  to  present  an  entirely  new  case  based 
upon  the  alleged  results  of  an  injury  whicli 
had  never  before  been,  called  to  the  attention 
of    the    commissioners.      To    hold    otherwise 
would*  be   to   make   the   statute   an    instru- 
ment for  the  encouragement  of  falee  claims 
or  those  based  upon  remote  and  unsatisfactory 
speculation  and  peradventure  regarding  the 
cause  of  a  disability  manifesting  itself  lon^ 
after  the  happening  of  the  accident.     One  of 
the  purposes  of  the  time  limit  imposed  by 
the  various  subdivisions  of  section  16  was  to 
cause   an   early  submission   to   the  commis- 
sioners of  the  injuries  to  the  employee,  [^6] 
so  that  the  commissioners  by  t^eir  own  ob- 
servation and  with  the  aid  of  expert  testi- 
mony might  determine  not  only  the  condition 
of  the  applicant  at  that  time,  but  the  probable 
future  results  of  the  accident.    This  policy  is 
manifest  from  the  fact  that  where  no  dis- 
ability has  occurred  at  the  time  of  the  hear- 
ing, but  is  likely  to  do  so  in  the  future,  the 
commission  may  retain   jurisdiction.      (Sec- 
tion 25    (c).)      In  other  words,  prompt  in- 
quiry regarding  the  injuries  in  all  their  de- 
tails by  the  commission  \%'a8  evidently  intend- 
ed by  the  lawmakers. 

Section  25  {d)  gives  to  the  commiseion 
continuing  jurisdiction  over  its  orders,  deci- 
sions, and  awards,  and  it  permits  that  after 
notice  and  hearing  any  order,  decision,  or 
award  may  be  rescinded,  altered,  or  amend- 
ed. But  the  second  award  was  not  a  rescis- 
sion, alteration^  nor  amendment  of  the  origi- 
nal order.  It  was  an  entirely  new  judgment, 
based  upon  proof  of  an  injury  that  was  not 
investigated  nor  mentioned  at  the  first  hear- 
ing. Let  us  suppose,  by  way  of  illustration, 
that  after  Salvatore's  leg  had  healed  and  he 
had  returned  to  work  he  should  have  suffered 
with  necrosis  of  the  bone  in  the  vicinity  of 
the  fracture.  It  would  have  been  .perfectly 
proper  for  the  Industrial  Accident  Commis- 
sion to  have  investigated  the  second  dis- 
ability and  to  have  determined  the  facta  from 
the  record  made  at  the  original  hearing  and 
the  evidence  adduced  at  the  later  inquiry,  and, 
if  justified  by  those  facts,  to  have  ordered  a 
resumption  of  payment  of  an  indenmity.  In 
that  case  there  would  have  been  in  the  pos- 
session of  the  commission  a  record  of  facts 
adduced  before  the  memory  of  the  accident 
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had  beeome  dim  and  before  intervening  causes 
might  have  operated  powibly  to  produce  dis- 
ability. The  new  order  would,  in  such  a 
cue,  be  a  modification  or  amendment  of  the 
prior  award.  But  the  order  made  in  this  pro- 
ceeding upon  the  second  hearing  was  just  as 
foreign  to  the  original  one  as  if  the  commis- 
sioners had  been  dealing  with  a  different  in- 
diTidual.  One  of  the  objects  of  an  early 
investigation  of  the  oircamstanees  of  an  aeei- 
dent  and  its  results  to  the  person  injured  is 
to  give  the  responsible  employer  a  diance  to 
alleviate  the  condition  of  his  servant,  to  the 
end  that  the  latter  may  the  sooner  be  re- 
stored to  full  capacity  for  labor  and  the 
former  relieved  of  the  duty  of  paying  in- 
demnity. If  the  injured  person  conceals  some 
of  the  injuries  from  the  couoimission  and  even 
from  his  attending  [627]  physician,  the  em- 
ployer is  deprived  of  the  chance  of  offering 
to  him  appropriate  medical  or  surgical  at- 
tention. Another  object  of  a  prompt  investi- 
gation of  the  results  of  an  accident  is  to  put 
the  commission  and  the  indemnitor  in  a  posi- 
tion to  discover  any  attempt  either  unduly 
to  extend  the  period  of  payment  or  to  fix 
npon  the  empk^er  the  burden  of  paying  for 
the  results  of  a  later  casualty.  Thus  it  will 
be  readily  apparent  that  if  an  applicant  to 
the  Industrial  Accident  Ck>mmission  may  re- 
real  the  extent  and  location  of  his  injuries 
partly  at  one  hearing  and  partly  at  an- 
other, many  months  later,  the  employer  will 
be  placed  at  a  very  grave  disadvantage. 

Suppose  that  two  men  are  injured  by  the 
Mine  instrumentality  at  the  same  time.  One 
MifTers  a  broken  leg,  the  other  a  blow  upon 
the  side.  Within  six  months  the  man  whose 
bone  was  broken  applies  to  and  receives  com- 
jiensation  under  an  award  by  the  Industrial 
Acrident  Commission.  The  other  suffers  dis- 
ability after  the  lapse  of.  six  months.  Under 
the  fitatute  his  claim  is  barred,  and  for  the 
reason  that  the  legislature  has  establishes! 
the  limit  of  time  to  compel  an  early  submis- 
sion to  the  Industrial  Accident  Commission 
of  all  injuries.  Where  both  hurts  are  inflict- 
ed upon  the  same  person,  the  principle  is 
no  different  if  the  patient  sees  fit  to  withhold 
from  the  commissioners  and  the  indemnitor 
all  information  regarding  some  of  liis  in- 
jtiries. 

From  the  foregoing  discussion  it  follows 
that  the  Industrial  Accident  Commission  was 
without  jurisdiction  to  make  the  second 
award.  This  conclusion  relieves  us  of  all 
neceBsity  for  examining  critically  the  con- 
tention which  the  petitioners  so  earnestly 
nake,  that  no  causal  connection  was  proven 
between  the  accident  and  the  diseased  condi- 
tion of  the  applicant  which  was  shown  to 
«xigt  at  the  time  of  the  second  hearing. 

The  award  under  re\'iew  is  annulled. 

Henshaw,  Shaw,  Sloss,  JJ.,  and  Angellotti, 
C.  J.,  concurred. 


JjAwuon,  J.  (dUaenting).-^!  dissent.  I 
do  not  think  that  the  Industrial  Accident 
Commission  was  without  jurisdiction  to  make 
a  supplemental  award.  It  would  be  more 
in  keeping  with  the  purposes  and  tenor  of  the 
act  to  [628]  hold  that  once  the  commission 
is  vested  with  jurisdiction  to  deal  with  dis- 
ability resulting  from  an  accident^  it  retains 
jurisdietion  imtil  the  disability  ceases,  or  the 
period  of  245  weeks  from  the  date  of  the 
accident  has  expired,  irrespective  of  whether 
the  disability  is  continuous  or  reicurrent,  or 
results  from  one  or  more  injuries  caused  by 
the  same  accident,  or  whether,  in  the  case 
of  more  than  one  injury,  the  disability  mani- 
fests itself  at  the  same  or  at  different  times. 
Compensation  is  not  given  for  an  injury 
caused  by  accident,  but  for  k\\e  disability  re- 
sulting therefrom.  (See  section  15.)  In 
this  behalf  it  will  be  observed  that  the  com- 
mission did  not  specifically  mention  the  in- 
jury to  the  leg  in  its  findings,  but  found 
that  the  applicant  "was  injured  by  accident,*' 
and  ''that  by  reason  of  said  accident  and  in- 
jury, applicant  sustained  a  temporary  total 
disability.''  The  award  was  nmde  "as  a  tempo- 
rary total  disability  indemnity  because  of  an 
injury  sustained  by  accident."  And  in  mak- 
ing the  supplemental  award  compensation 
was  allowed,  not  for  any  specific  injury,  as, 
for  instance,  the  blow  on  the  chest,  but  "as 
a  further  indemnity  by  reason  of  a  temporary 
total  disability,  .  .  .  caused  by  the  acci- 
dent and  injury  forming  the  basis  of  this 
proceeding.'*  The  legislature,  as  the  respond- 
ents point  out,  has  not  defined  disabilities  re- 
sulting from  accidental  means.  The  act 
merely  classifies*  disabilities  arising  from  ac- 
cident as  temporary,  permanent,  partial,  or 
total.  (Section  15  (b).)  It  is  clearly  intend- 
ed by  the  act  to  provide  compensation  for  all 
disability  which  extends  beyond  the  first  two 
weeks  following  the  accident.     (Id.) 

In  this  case  the  injured  employee  did  in- 
stitute proceedings  within  six  months  from 
the  date  of  the  accident.  In  my  opinion  tlie 
jurisdiction  thus  vested  continued  in  legal 
effect  so  as  to  cover  any  other  disability  re- 
sulting from  the  identical  accident,  for  the 
injury  to  the  leg  and  the  blow  on  the, chest 
were  simultaneously  caused  by  the  fall  of 
the  timber. 

It  is  not  questioned  but  that  if  the  injury 
to  the  chest,  which  ultimately  caused  dis- 
ability, had  been  brought  to  the  attention  of 
the  commission  when  the  applicant  appeared 
before  it,  or  even  after  the  first  award  had 
been  made,  but  within  six  months  from  the 
date  of  the  accident,  or  the  last  voluntary 
payment  of  compensation,  he  would  have 
been  entitled  to  a  nominal  disability  in- 
demnity therefor  (section  25  (c) ),  and  for 
that  purpose  to  have  the  award,  if  already- 
[629]  made,  amended.  But  it  is  insisted 
that  as  compensation  for  the  disability  re- 
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milting  from  the  injury  to  the  chest  was  not 
so  claimed,  the  commission  is  without  juris- 
diction to  act  in  the  premises.  This  is  tanta- 
mount to  holding  that  the  full  effect  of  the 
accident  must  be  known  by  the  applicant, 
and  reported  by  him  within  the  statutory 
period,  and,  if  not,  compensation  cannot  be 
allowed.  It  seems  to  me  that  this  conclu- 
sion rests  upon  a  technical  and  narrow  con- 
struction which  is  opposed  to  the  whole  spirit 
of  the  act.  **When€ver  this  act,  or  any  part 
or  section  thereof,  is  interpreted  by  a  court, 
it  shall  be  liberally  construed  by  such  court." 
(Section  86  (a).)  Section  77  (a)  provides: 
**AI1  hearings  and  investigations  before  the 
commission  or  any  member  thereof,  or  any 
referee  appointe4  thereby,  shall  be  governed 
by  this  act  and  by  the  rules  of  practice  and 
procedure  adopted  by  the  commission,  and 
in  the  conduct  thereof  neither  the  commis- 
sion nor  any  member  thereof  nor  any  referee 
appointed  thereby  shall  be  bound  by  the 
technical  rules  of  evidence.  No  informality 
in  any  proceeding  or  in  the  manner  of  taking 
testimony  shall  invalidate  any  order,  deci- 
sion, award,  rule  or  regulation  made,  ap- 
proved or  confirmed  by  the  commission/' 
The  act  contains  no  express  provision  that 
each  particular  injury  must  be  described  or 
made  known  within  the  said  period,  but 
merely  requires,  in  this  connection,  notice 
as  to  the  ''nature  of  the  injury"  (section  20), 
and  **the  general  nature  of  any  dispute  or 
controversy  concerning  compensation,  or  con- 
cerning any  right  of  liability  arising  out  of, 
or  incident  thereto."  (Section  22.)  As  sec- 
tions 25  (d)  and  82  (b)  do  not  specify  the 
instances  in  which  jurisdiction  may  be  con- 
tinued, in  mv  view  it  should  be  held  that 
the  continuing  jurisdiction  applies  to  any 
case  where  jurisdiction  is  once  vested  by  rea- 
son* of  disability  resulting  from  accident,  and 
that  if  there  be  a  further  disability,  as  con- 
tended here,  compensation  for  such  further 
disability  must  be  allowed  even  though  it 
be  traced  to  an  injury  not  expressly  con- 
templated by  the  original  award. 

Nor  do  I  think  there  is  any  proper  basis 
of  comparison  between  this  applicant,  and 
the  injured  employee  in  the  give>i  illustration 
who  fails  to  make  any  report  of  his  accident 
to  the  commission  within  the  statutory 
period.  The  former  put  the  law  into  motion 
following  the  accident,  and  seasonably  chal- 
lenged full  investigation  into  his  injured 
condition,  while  [680]  the  latter  fails  to  exer- 
cise his  rights.  The  commission  had  author- 
ity to  act  in  the  one  case;  it  has  no  oppor- 
tunity to  act  in  the  other. 

As  against  the  finding  of  the  commission, 
this  court  can  hardly  hold  that  there  was 
no  causal  connection  between  the  injurj'  to 
the  chest  and  the  tuberculosis.  In  the  absence 
of  fraud,  or  wilful  concealment,  and  neither 


is  suggested  by  the  cirenmstances  of  thi^ 
case,  it  will  be  presumed  that  the  blow  on 
the  chest  did  not  lead  the  applicant  to  antici- 
pate until  after  the  period  of  six  months  had 
expired  that  it  would  result  in  disability. 

Keeping  the  objects  of  the  statute  in  mind, 
it  does  not  seem  just  that  the  injured  em- 
ployee should  be  foreclosed  because  he  failed 
to  apply  to  the  commission  for  additional  re- 
lief within  six  months  from  the  date  of  tlie 
accident,  or  last  voluntary  payment  of  dis- 
ability indemnity.  In  its  hearings  the  com- 
mission had  ample  oppoii;uuity  to  question 
the  applicant  fully  as  to  the  nature  and  ex- 
tent of  his  injuries.  This  was  not  done,  and 
no  question  was  put  to  him  either  on  behalf 
of  the  commission,  the  employer,  or  the  in- 
surer which  would  call  for  a  disclosure  of 
any  other  injury  than  the  one  to  the  foot. 
The  act  provides,  also,  that  the  applicant 
shall  submit  to  an  examination  by  physician.H 
selected  by  the  employer.  (Section  21.)  Th»- 
applicant  was  so  examined.  He  was  also  ques- 
tioned by  the  physician  for  the  commission. 
These  examinations,  however,  were  apparent- 
ly confined  to  the  condition  of  the  injured 
foot,  and  no  Inquiry  was  made  directly  or 
indirectly  of  the  applicant  as  to  any  other 
injury,  although  all  parties  kad  knowledgi^ 
of  the  circumstances  of  the  ae<'ident,  and  par- 
ticularly that  the  applicant  had  been  struok 
by  a  heavy  timber  which  rendered  him  help- 
less. And  it  is  not  to  be  presumed  that  th«^ 
applicant  would  not  have  answered  truthful- 
ly questions  concerning  the  blow  on  the  chest 
if  any  had  been  put  to  him. 

I  think  the  construction  placed  upon  the 
act 'by  the  majority  opinion  in  the  particu- 
lars discussed  will  tend  to  defeat  the  pur- 
pose and  aims  of  the  legislation.  It  is  thc^ 
plain  import  of  the  statute  to  dispense  with 
the  formalities  and  delays  that  attend  upon- 
ordinary  litigation,  to  avoid  or  minimize  th^' 
expense  of  employing  counsel,  and  to  conft*r 
upon  the  commission  plenary  power  t«> 
efficiently  and  promptly  deal  with  the  claini:» 
of  injured  employees,  who  are  not  expected 
[631]  to  have  an  astute  understanding  of  the 
provisions  of  the  act,  and  who  must  depend 
upon  the  commission  to  guide  them  through 
the  requirements  thereof  in  securing  all  the 
disability  indemnity  to  which  they  are  right- 
fully entitled. 


KOTE. 

The  reported  case  holds  that  the  continuing 
jurisdiction  given  to  the  industrial  accident 
commission  by  the  workmen's  compensaticm 
act  to  revise  its  awards  extends  only  to  the 
injury  of  which  jurisdiction  was  originally 
taken.  Accordingly,  where  a  workman  re- 
ceives two  injuries  and  makes  a  claim   for 
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bat  im%t  the  oommiasion  cannot,  after  tlie 
time  for  filixig  claims  liaa  expired^  allow  com- 
pensation for  the  injury  not  originally 
diimed  for.  Sudi  an  allowance,  it  is  held, 
is  not  in  the  nature  of  a  revision  of  the 
original  award.  The  increase,  decrease,  termi- 
nation  or  suspension  of  an  allowance  under 
a  workmen's  compensation  act  is  discussed  in 
the  note  to  Bockwith  s  Estate  v.  Spooner,  Ann. 
Cas.  1916E  886. 


CALUSON  ET  AX.. 

V. 

FEEFIXS  ET  AL. 

Sonth  Carolina  Supreme  Court — October  14, 

1916. 

102  S.  Car.  250;  86  &.  E.  035. 


Eleotioaa  —  Failure  to  FroTide  Foiling 
Places. 

Where  in  an  election  to  decide  the  creation 
of  a  new  county,  under  Const.  1895,  art.  7, 
^$  1,  2,  the  portions  of  all  the  townships  to 
be  included,  except  one,  have  no  polling  places, 
thf"  exclunlon  of  the  qualified  voter  therein 
from  voting  is  illegal. 

Cairrass  of  Vote  *  RoTlew  of  Flndimc 
of  CamTaaseTo. 

A  finding  of  fact  by  the  state  board  of  can- 
vassers is  not  conclusive  where  there  is  no 
evidence  to  support  .  the  finding,  or  it  is 
a^rainst  the  necessary  inference  from  the  facta, 
«ince  the  statute  making  the  findings  of  the 
board  conclusive  presupposes  that  they  must 
be  supported  by  some  evidence. 

Conn  tie  a   —   InelnaioA    of   Territory   •• 
Peraona  Entitled  to  Tote  om^^eation. 

Under  Const.  1895,  art.  7,  §§  1,  2,  provid 
ing  for  the  establishment  of  new  counties  by 
election  by  the  qualified  electors  witlnn  the 
proposed  area,  all  qualified  electors  within 
the  territory  to  be  included  in  the  new  county 
are  entitled  to  vote  on  that  question,  and  tlie 
legislature  cannot  deny  that  right  by  failing 
to  provide  a  means  of  voting  for  such  elec- 
tors in  a  statute  designed  to  carry  out  the 
("onstitutioaal  provision. 

Eleetions    —    Wronsfnl    EzeliuioA    of 
Votes  —  Effect  on  Election. 

The  fact  that  certain  person  &»  have  been 
illegally  prevented  from  voting  will  not  viti- 
ste  the  election,  if  by  counting  such  votes 
M  having  been  cast  against  the  result  ob- 
tained there  still  remains  a  sufficient  major- 
ity to  establish  such  result. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  number  of  voters  were  illegally 
prevented  from  voting,  and  it  is  not  known 
bow  they  would  have  voted,  but  there  are 
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enough  votes  to  have  changed  the  result  had 
they  voted  against  it,  the  election  will  be 
vacated,  since,  where  tlie  irregularity  or  ille- 
|;ality  of  an  election  is  such  as  to  place  it 
m  doubt,  the  election  must  be  set  aside. 
[See  note  at  end  of  this  case.] 

Appeal  from  Common  Pleas  Circuit  Court, 
Richland  eoxmty:  Moobe,  Judge. 

Petition  for  writ  of  certiorari  by  J.  A.  Cal- 
Ifson  et  al.,  plaintijfs,  against  T.  H,  Peeplea 
et  al.,  constituting  State  Board  of  Canvassers, 
defendants.      Judgment    for    plaintiffs.      De 
fendants  appeal.    Affibioed. 

Ordeb  of  Coixbt  Bklow. 

[258]  Moobe,  J. — ^This  cause  comes  before 
me  to  review  the  order  of  the  State  board  of 
canvassers  upon  a  contest  and  protest  filed 
against  the  declaration  of  the  result  of  an 
election  held  in  [259]  Greenwood  county  upon 
the  formation  of  the  proposed  new  county  of 
McCormick. 

A  writ  of  certiorari  was  issued  out  of  the 
Supreme  Court  directing  the  record  to  be 
sent  to  that  Court  for  review,  and  qn  the 
call  of  the  case  it  was  referred  to  this  Court 
to  pass  upon  the  issues  between  the  parties, 
and  was  heard  by  me  under  that  order. 

The  facts  about  which  there  is  no  dispute 
arc,  that  the  proposed  new  county  cuts  off 
from  Greenwood  county  the  whole  of  Yeldell 
township  and  parts  of  Troy,  Callison,  Bradley 
and  Kirkscy  townships.  The  voting  precincts 
of  the  four  last  named  townships  were  left 
within  the  old  county  and  the  election  was 
held  at  only  one  precinct  in  Greenwood 
county,  to  wit,  the  precinct  in  Yeldell  town- 
ship. 

Voters  from  the  other  townships  cut  off  into 
the  proposed  new  county  were  denied  the 
right  to  vote  at  the  precinct  in  Yeldell  tow  n- 
ship,  because  the  managers  held  that  only 
those  persons  could  vote  at  the  precinct  in 
Yeldell  township  who  held  registration  cer- 
tificates calling  for  that  particular  precinct: 
accordingly  only  those  qualified  electors  who 
lived  in  Yeldell  lownaliip  and  had  registra- 
tion certificates  calling  for  the  precinct  there- 
in were  allowed  to  vote  upon  the  formation 
of  the  proposed  new  county. 

The  number  of  qualified  electors  residing 
in  those  portions  of  Troy,  Callison,  Bradley 
and  Kirksey  townships,  which  were  cut  off 
into  the  proposed  new  county,  is  greater  than 
the  number  of  qualified  electors  who  voted 
upon  the  formation  of  the  proposed  new 
county  at  the  precinct  in  Yeldell  township. 
This  fact  is  apparent  from  the  testimony  of 
both  the  contestants  and  those  in  favor  of 
the  formation  of  the  new  county.  The  testi- 
mony does  not  seriously  question  the  number 
ol  qualified  electors  residing  within  that  por- 
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tion  of  these  four  townships  cut  off  into^the 
proposed  new  county.  For  instance,  the 
record  shows  that  in  Yeldell  township  sixty- 
four  votes  were  cast  while  testimony  of  the 
petitioners  show  that  in  that  portion  of  Troy 
township  alone,  [260]  cut  off  into  the  pro- 
posed n^w  county,  forty-seven  qualified  elec- 
tors reside,  and  in  Callison  forty-one,  Brad- 
ley four  and  Kirksey  two.  The  testimony  on 
behalf  of  the  proponents  of  the  new  county 
undertakes  to  reduce  this  number,  but  in- 
Hufficiently  to  bring  the  result  in  dispute.  So 
it  is  an  undisputed  fact  in  the  case  that 
there  were  more  qualified  electors  residing  in 
those  portions  of  Callison,  Bradley,  Troy  and 
Kirksey  townships  cut  off  into  the  propose4 
new  county,  than  there  were  qualified  electors 
who  voted  at  the  election  held  in  Yeldell 
township. 

It  is  also  an  undisputed  fact  that  six  of 
ilie  parties  who  voted  at  the  precinct  in  Yel- 
dell township  were  registered  wdthin  thirty 
days  of  the  election,  to  wit,  on  December  7, 
1914.  The  election  was  held  on  December  29, 
1914. 

It  is  also  an  undisputed  fact  in  the  case 
that  the  territory  left  in  Greenwood  county 
lias  been  reduced  below  five  hundred  square 
miles. 

The  facts  about  which  the  record  might  give 
rise  to  some  dispute  are  that  there  were  a 
sufflcient  number  of  qualified  electors  resid- 
ing within  Troy,  Callison,  Bradley  and  Kirk- 
sey townships,  cut  off  into  the  proposed  new 
county,  w^ho  would  have  voted  against  the 
formation  of  the  new  county  to  have  changed 
the  result. 

On  the  hearing  of  the  case  before  the  coun- 
ty board  of  canvassers  affidavits  were  intro- 
duced pro  and  con  to  show  how  qualified  elec- 
tors residing  in  these  four  townships  would 
have  voted,  had  they  been  allowed  to  vote. 
Some  of  these  parties  made  affidavits  on  both 
sides  of  the  question,  and  of  those  who  made 
such  double  affidavits,  some  of  them  appeared 
on  the  trial  and  testified  as  to  how  they 
would  have  voted  and  undertook  to  explain 
why  they  had  made  affidavits  both  ways.  The 
contestants  introduced  the  affidavits  of  fifty- 
three  parties  who  swore  they  were  qualified 
electors  residing  within  this  territory  and 
would  have  voted  against  the  formation  of 
the  new  county  had  it  not  been  for  the  fact 
that  their  voting  precinct  was  left  within  the 
old  [261]  county,  and  for  that  reason  they 
were  not  allowed  to  vote.  Twelve  of  these 
fifty-three  made  affidavits  on  both  sides  of  the 
question  and  of  these  twelve  four  appeared  on 
the  trial  and  testified  that  their  affidarits 
in  favor  of  the  new  county  were  made  under 
a  misapprehension  of  the  facts,  and  if  allowed 
to  vote  they  would  have  voted  against  it. 

The  county  board  of  canvassers,  after  go* 
ing  into  the  matter  thoroughly,  found  the 


facts  practically  as  stated  above.  On  appeal 
the  State  board  of  canvassers  did  not  under- 
take to  decide  these  questions  of  fact,  but 
declared  the  election  upon  the  face  of  the  re- 
turns after  deducting  those  votes  which  they 
held  to  be  illegal  on  account  of  the  fact  that 
they  were  registered  Within  the  thirty -dav 
limit. 

Tlie  State  board  declared  the  election  upon 
the  face  of  the  returns,  and  made  no  finding 
as  to  how  many  voters  reside  within  the  disi- 
puted  territory,  how  they  would  have  voted 
if  allowed  to  vote  or  how  many  were  in  favoi 
of  the  new  county  or  against  it.  To  con- 
strue the  decision  of  the  State  board  as  a 
finding  upon  these  facts  would  be  to  disre- 
gard the  reason  upon  which  its  decisions  is 
expressly  based^  and  would  be  unjust  to  the 
hoard,  as  well  as  to  the  contestants. 

But  if  it  were  conceded  that  the  State  board 
made  such   finding  on  the  facts  this   would 
not  be  conclusive;   for  unless  there  is  testi- 
mony susceptible  of  that  inference,  it  becomes 
a  question  of  law  which  the  Court  will    re- 
view just  as  a  nonsuit;  or  the  direction  of  a 
verdict.     The  testimony  is  susceptible  of   no 
other  inference  than  that  more  qualified  vot- 
ers reside  within  the  portions  of  Troy,  Cal- 
lison,   Bradley    and    Kirksey    townships    cut 
off  into  the  new  county  than  voted  at   the 
election  held  in  Yeldell  township.    The  testi- 
mony of  both  sides  is  conclusive  as  to  this. 
The  statute  making  the  findings  of  fact  by  the 
Btate  board  conclusive,  presupposes  that  tlu- 
findings    must   be   supported   by  some   testi- 
mony.    The  jury  is  the  final  arbiter  of  the 
facts  in  a  law  case — made  so  by  the  Consti- 
tution, yet,  where    [262]   only  one  inferenc*!^ 
can  properly  be  drawn  from  the  testimony — 
there  are  no  facts  to  decide  and  the  direction 
of  a  verdict  becomes  proper  and  necessary  to 
the  administration  of  justice.    So  it  is  here. 
The  State  board  declared  the  result  on   the* 
face  of  the  returns  and  gave  its  reason   for 
not  passing  upon  the  facts,  and  the  results 
as  stated  by  the  board  are  in  consequence  of 
its  decision  that.it  was  not  proper  for  it  to 
imdertake  to  pass  upon  the  questions  of  fact 
involved.      The    first    question    which    arises 
under    the    facts    as    hereinabove    stated    is: 
Who  are  entitled  to  vote  upon  the  formation 
of   a   new   county?     To   determine  this,    re- 
course must  be  liad  to  the  Constitution. 

Section  1,  article  VII  of  the  Constitution  of 
1895,  makes  the  following  provision  as  to  the 
formation  of  a  new  county: 

"The  General  Assembly  may  establish  new 
counties  in  the  following  manner:  When  over 
one-third  of  the  qualified  electors  within  tho 
area  of  each  section  of  the  old  county  pro- 
posed to  be  cut  off  to  form  a  new  county 
shall  petition  the  Governor  for  the  creation 
of  a  new  county,  setting  forth  boundaries 
and   showing   compliance   with   the   require- 
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rnents  of  this  article,  the  Governor  shall  or- 
der an  election  within  a  reasonable  time 
thereafter,  by  the  qualified  electors  within 
the  proposed  area,  in  which  election  they 
shall  vote  'Yes'  or  *No'  upon  the  question 
of  creating  said  new  county;  and  at  the  same 
election  the  question  of  a  name  and  county 
seat  for  such  county  shall  be  submitted  to 
the  electors." 

Section  2  of  the  same  article  makes  the  fol- 
lowing provision: 

**If  two-thirds  of  the  qualified  electors  vot- 
ing at  such  election  shall  vote  'Yes'  upon 
such  question,  then  the  General  Assembly  at 
the  next  session  shall  establish  such  new 
county." 

Authority  of  the  Governor  to  order  an  elec- 
tion is  based  upon  a  petition  of  one-third  of 
the  qualified  electors  within  the  area  proposed 
to  be  cut  off.  What  is  the  character  of 
[263]  this  election?  The  Constitution  days: 
"That  it  shall  be  by  the  qualified  electors 
within  the  proposed  area."  No  authority  is 
given  to  order  an  election  for  aAy  portion  of 
the  qualified  electors,  but  the  rights  extend 
to  every  qualified  elector  within  the  proposed 
area.  It  is  not  given  to  those  who  may  have 
voting  precincts  within  the  area,  nor  to  those 
who  are  qualified  to  vote  at  any  particular 
precinct,  but  to  the  qualified  electors  within 
the  proposed  area,  no  matter  where  their 
precinct  is  located.  In  other  words,  the 
purpose  of  the  Constitution  was  to  allow 
every  person  qualified  to  vote  to  express  his 
preference  for  the  new  county  or  against  it. 
Xot  only  is  the  political  rights  of  the  elector 
affected  by  the  election,  but  his  property 
rights  as  well.  The  character  of  the  election 
is  peculiar  in  this  respect  from  the  ordinary 
election.  It  may  transfer  the  property  of 
the  proposed  electors  from  one  governmental 
subdivision  of  the  State  to  another,  and  pro- 
poses to  place  new  burdens  upon  the  people 
living  within  the  area.  The  formation  of  a 
new  county  necessarily  involves  the  expendi- 
ture of  large  sums  of  money,  the  maintenance 
and  support  of  many  officers  and  the  appor- 
tionment of  debts  of  the  old  county  upon  the 
new  area,  and  many  other  incidents  and  ex- 
penditures it  is  not  important  here  to  men- 
tion. So,  then,  an  election  on  a  new  countj' 
means  something  more  than  a  mere  expres- 
sion of  a  political  right.  It  involves,  peculiar- 
ly, the  property  rights  of  every  person  with- 
in the  area  proposed  to  be  cut  off.  The  Con- 
stitution, recognizing  this,  not  only  provides 
that  the  election  shall  be  by  the  qualified 
eloetora  within  the  proposed  area,  but  fur- 
ther places  a  limitation  upon  the  number  of 
inhabitants,  the  taxable  property  and  the 
area  of  the  proposed  new  county.  This  pro- 
vision is  made  to  protect  the  electorate  of 
the  State  against  the  formation  of  new  coun- 
ties so  small  that  the  burden  of  taxation 
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would  be  unreasonable  and  unjust.  When  the 
proponents  of  a  new  county  are  able  to  com- 
ply with  those  provisions  of  the  Constitution 
as  to  inhabitants,  taxable  [264]  property  and 
the  area,  and  whenever  one-third  of  the  quali- 
fied electors  within  such  area  petitions  the 
Governor,  he  is  authorized  to  order  the  elec- 
tion, not  for  a  portion  of  the  electorate,  but 
the  whole  of  it. 

Section  2  is  conclusive  of  this  construction 
of  section  1.  It  provides  in  specific  terms 
for  "electors  voting  at  such  elections"  a  very 
different  term  from  that  used  in  section  1, 
which  is  '*by  the  qualified  electors  within  the 
proposed  area."  So  reading  the  two  sections 
together  the  clear  purpose  of  the  Constitution 
is  that  the  election  shall  be  held  for*  the 
benefit  of  all  of  the  qualified  electors  residing 
within  the  area  proposed  to  be  cut  off,  and 
such  qualified  elector^  may  or  may  not  exer- 
cise their  right  to  vote  as  they  see  fit,  and  tho 
result  of  the  election  will  depend  upon  those 
who  see  fit  to  exercise  the  right. 

This  question  arose  in  Parler  v.  Fogle,  78 
S.  C.  570,  59  S.  E.  707,  and  Parler  v.  State 
Board,  79  S.  C.  414,  60  S.  E.  967,  but  was  not 
decided  because  in  the  one  case  it  was  pre- 
maturely raised,  and  in  the  other  the  result 
of  the  election  was  such  that  if  all  the 
qualified  voters,  who  were  deprived  of  tlic 
right  to  vote,  had  voted  against  the  new 
county  the  result  would  have  been  thef  same. 

If  there  was  any  doubt  as  to  whether  the 
constitutional  requirements  should  be  strict- 
ly followed,  the  cases  of  State  v.  Shaw,  9  S. 
C.  141,  and  State  v.  Board  of  Canvassers, 
78  8.  C.  461,  14  L.R.A.(N.S.)  850,  59  S.  E. 
145,  are  to  the  point  and  conclusive.  The 
contention  that  the  act  of  the  General 
Assembly  made  no  provision  for  electors  situ- 
ate as  these  were  is  not  sufficient  to  warrant, 
the  Court  in  dismissing  their  application  for 
protection;  for  the  General  Assembly  can  no 
more  deprive  them  of  their  constitutional 
rights  than  the  proponents  of  the  new  coun- 
ty. It  makes  no  difference  how  or  why  the\' 
were  deprived  of  the  right,  unless,  of  course, 
they  themselves  were  responsible  for  it.  The 
fact  that  they  were  deprived  of  the  right  to 
vote  goes  to  the  legality  of  the  election,  and 
its  validity  depends  upon  the  [265]  deter- 
mination of  what  part  of  the  electorate  so 
deprived  of  the  right  would  be  necessary  to 
render  the  election  void. 

In  Parler  v.  Fogle,  supra,  and  Parler  v. 
State  Board  of  Canvassers,  supra,  the  Court 
indicated  that  if  there  was  a  sufficient  num- 
ber deprived  of  the  right  to  vote  to  have 
changed  the  result — counting  all  against — 
this  would  be  sufficient. 

The  true  doctrine  is,  that  whenever  the  ir- 
regularity or  illegality  of  the  election  is  such 
that  the  result  of  the  election  would  be  placed 
in  doubt,  then  the  election  must  be  set  aside. 
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This  is  the  effect  of  the  holding  in  the  caae  of 
Gunter  v.  Gayden,  84  S.  C.  48,  65  S.  E.  948, 
where  registration  certificates  were  issued 
within  thirty  days  of  the  election.  The  Court 
held  that  the  provisions  of  the  Constitution 
were  mandatory  and  the  failure  of  the  man- 
agers to  comply  with  it  rendered  the  election 
void,  because  it  was  impracticable  to  purge 
the  election  and  the  reSult  was,  therefore,  left 
in  doubt. 

In  Wright  v.  State  Board  of  Canvassers,  76 
S.  C.  574,  57  S.  E.  536,  it  was  held  that  the 
failure  of  the  managers  to  require  the  pro- 
duction of  proof  of  the  payment  of  taxes 
and  registration  certificates,  as  prescribed  by 
the  Constitution,  was  sufficient  ui>on  which 
to  declare  the  election  void.  In  his  concur- 
ring opinion,  Mr.  Justice  Woods  holds  that 
this  was  a  mere  irregularity,  so  far  as  the 
presentation  of  registration  certificates  was 
concerned,  and  infers  that  that  would  not  be 
sufiicient  to  annul  the  election,  unless  it  would 
throw  doubt  upon  the  result. 

In  Davis  v.  State  Board  of  Canvassers,  86 
S.  C.  451,  68  S.  E.  676,  the  Court  clearly 
lays  down  the  doctrine  that  if  there  were 
enough  illegal  votes  cast  in  an  election  to 
affect  the  result  or  leave  any  doubt,  the  elec- 
tion should  be  held  void. 

If  this  is  true  doctrine  as  to  illegal  votes 
cast  in  an  election,  it  would  certainly  Ix* 
applicable  to  an  election  where  [266]  quali- 
fied electors  were  illegally  deprived  of  their 
right  to  vote. 

The  effect  of  the  decision  in  Rawl  v.  Mq- 
Cown,  97  S.  C.  1,  81  S.  E.  958,  is  the  same, 
for  the  Court  there  declares: 

'* After  deducting  tlie  vote  of  the  precincts 
which  should  have  been  thrown  out,  and  all 
other  illegal  votes,  there  still  remains  a  ma- 
jority in  favor  of  sale." 

Probably  the  first  judicial  announcement  of 
this  rule  in  our  State  will  be  found  in  the 
case  of  Johnson  v.  Charleston  (1  Bay),  I 
S.  C.  L.  441,  where  the  question  arose  out 
of  an  election  for  wardens.  At  page  442,  the 
Court  says: 

"As  to  the  mode  adopted  by  the  council 
in  deducting  the  bad  votes  from  the  highest 
candidate,  it  was  perhaps  the  best  general 
rule  that  could  be  adopted;  for  if  after  such 
deduction  he  had  still  a  majority,  then  this 
election  would  stand  unimpeacbed;  but  if 
after  the  deduction  the  next  candidate  had  an 
equal  or  greater  number  of  votes  than  the 
other,  so  as  to  make  it  a  doubtful  case,  which 
one  of  them  really  and  t.uly  had  the  greatest 
number  of  unquestionable  votes,  then,  accord- 
ing to  the  principles  of  free  government  and 
the  rights  of  the  people,  it  ought  to  be  sent 
back  to  the  people  at  large  to  determine  final- 
ly on  the  point." 

The  result  of  the  election  here  would  cer- 
tainly be  left  in  doubt,  for  it  is  impossible 


to  say  how  many  of  these  electors  would 
have  voted  or  how  they  would  have  voted. 
The  county  board  found  that  53  of  them 
made  afiidavits  or  testified  that  they  would 
have  voted  against  the  new  county.  The 
board  deducted  12  of  these  because  they  had 
made  affidavits  favorable  to  both  sides. 
Without  adopting  this  board's  calculations,  it 
is  clear  that  the  result  would  be  doubtful, 
for  Yeldell  polled  64  votes,  of  which  51  were 
"for"  and  13  "against,"  and  it  would  only 
have  taken  a  few  more  ''against"  to  have 
changed  the  result.  Thirteen  additional  votes 
would  have  effected  a  change  in  result,  assum- 
ing all  of  them  would  have  voted  "against." 
With  this  number  the  vote  would  have  stood 
as  follows: 

[267]  Total  vote,  plus  13—77;  for  51, 
against  26.  Two-thirds  are  necessary  to  carry 
the  election,  or  52  votes.  In  Troy  alone  their 
were  47  according  to  proponents.  In  Calli- 
son  there  w(>re  41,  according  to  contestants, 
and  not  less  than  30  to  both  parties.  In 
Kirksey  thetfe  were  2,  according  to  the  testi- 
mony of  these  two,  which  is  not  questioned. 
So  there  is  certainly  not  less  than  76  voters 
in  the  contested  territory,  and  how  they  would 
have  voted  could  only  be  properly  determined 
by  allowing  them  to  vote  under  the  pro- 
visions  of  law  in  that  behalf. 

It  was  contended  that  the  Constitution  did 
not  contemplate  that  all  qualified  voters  with- 
in the  area  proposed  to  be  cut  off  should  vote, 
but  only  those  whose  precincts  were  in  the 
new  bounty.  The  facts  of  this  case  illus- 
trate the  fallacy  of  this  position.  The  minor- 
ity might  thus  be  vested  with  the  power  to 
control  the  destinies  of  the  majority — a 
condition  subversive  of  the  institutions  of  a 
free  people,  and  contrary  to  every  principle 
of  our  government. 

That  it  is  necessary  to  declare  the  act  of 
the  General  Assembly  providing  for  elections 
on  the  question  of  new  counties  violative  of 
the  Constitution  does  not  necessarily  follow. 
Every  doubt  ought  to  be  solved  in  favor  of 
the  constitutionality  of  an  act  of  the  Gen- 
eral Assembly,  and  it  is  not  necessary  to  de- 
clare this  act  void,  to  effect  the  result  herein 
mentioned.  If  it  were  necessary  the  Court 
would  not  hesitate  to  do  so,  for  the  Constitu- 
tion is  the  Magna  Charta  of  the  liberty  of  the 
people  and  must  be  upheld  at  all  cost. 

The  act  is  susceptible  of  such  construction 
as  will  carry  out  the  legislative  intention 
and  do  no  violence  to  its  expressed  terms. 
The  clear  purpose  of  the  act  is  to  provide  a 
means  by  which  all  qualified  electors  within 
the  area  cut  off  into  a  proposed  new  county 
may  vote  upon  the  question.  About  this  pur- 
pose of  the  General  Assembly  there  can  be 
absolutely  no  question.  The  mode  provided 
for,  is  the  appointmrait  of  three  managers 
[268]   for  each  voting  place  in  the  area  of 
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the  old  county  proposed  to  be  cut  off.  ThiB 
means  that  three  managers  shall  be  appointed 
for  each  voting  district  cut  into  the  new 
county,  partially  or  wholly,  so  that  in  this 
particular  case  managers  should  have  been 
appointed  for  the  voting  precincts  situate  in 
Callison,  Troy,  Bradley  and  Kirksey,  whether 
the  box  for  that  precinct  be  within  the  area, 
or  without.  The  words  "voting  place"  used 
in  the  statute  are  used  in  a  broader  sense 
than  the  mere  location  of  the  hox  in  the  par- 
ticular precinct.  It  refers  rather  to  the  whol« 
territory  which  the  precinct  is  intended  to 
cover,  than  the  particular  point  where  the  box 
18  located.  If  this  were  not  so  the  General 
Assembly  would  be  placed  in  the  absurd  posi- 
tion of  undertaking  to  restrict  the  limita- 
tion placed  upon  elections  of  this  kind  by  the 
Constitution.  It  was  certainly  the  intention 
of  the  legislature  to  provide  for  the  election, 
under  the  requirements  of  the  Constitution, 
so  that  all  qualified  electors  in  the  area  cut 
off  could  vote  upon  it.  The  Constitution 
itself  provides  that  every  elector  must  vote 
at  his  own  precinct,  so  that  it  could  not 
have  been  contemplated  by  this  act  that 
electors  could  vote  at  any  other  place  than 
the  precinct  for  which  they  were  registered. 
If,  then,  the  purpose  was  to  carry  out  the 
plain  intention  of  the  Constitution,  the  words 
"voting  place,**  as  used  in  the  statute,  must 
be  construed  to  refer  to  territorj'  covered  bj' 
a  precinct  rather  than  the  location  of  the  box 
for  the  precinct,  and  managers  are  authorized 
for  the  precinct,  whether  its  actual  location 
Ix?  within  or  without.  This  construction  is 
supported  by  the  rule  laid  down  in  Stack- 
house  V.  County  Board,  86  S.  C.  410,  68  S.  E. 
561. 

"However  plain  the  ordinary  meaning  of 
the  words  used  in  a  statute  may  be,  tlu» 
Courts  will  reject  the  meaning,  when  to  accept 
it  would  lead  to  a  result  so  plainly  absurd 
that  it  could  not  possibly  have  been  intended 
by  the  legislature,  or  would  defeat  the  plain 
legislative  intention;  and  if  [269]  possible 
will  construe  the  statute  so  as  to  escape  the 
absurdity  and  carry  the  intention  into  effect. 

The  cardinal  rule  that  the  Court  should  in 
all  cases  give  effect  to  the  obvious  intent  of 
the  legislature,  and  that  every  technical  rule 
of  construction  should  yield  to  the  clear 
meaning  of  the  statute,  is  stated  in  Endlich 
on  Stat.,  Inter.,  sec.  295.  Numerous  cases 
in  which  clerical  errors  have  been  corrected 
by  the  Courts  pursuant  to  this  principle  are 
jiiven  in  section  319  of  the  same  work. 

While  this  rule  is  generally  recognized, 
the  Courts  in  applying  it  should  exercise  cir- 
eumspection  to  avoid  any  effort  to  amend 
statutes.  The  principle  depends  upon  the 
absurdity  being  manifest  and  the  legislative 
intent  obvious.  Here  it  is  perfectly  obvious 
that  the   purpose  of  the  legislature  was  to 
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give  the  electors  of  Billon  county  the  oppor- 
tunity to  decide  by  an  election  whether  funds 
should  be  provided  by  issue  of  county  bond«i 
for  buildings  absolutely  indispensable.  What 
public  officials  should  conduct  the  election  was 
an  entirely  subordinate  matter. 

A  statute  so  plain  and  important  in  its 
purpose  should  not  be  declared  impossible  of 
execution  merely  because  as  to  a  subordinate 
— the  method  of  holding  an  election — the 
legislature  has  used  words,  which,  given  their 
literal  meaning,  would  impose  impossible  or 
absurd  conditions.  In  such  a  case  the  literal 
meaning  of  the  words  must  be  rejected  and  a 
meaning  assigned  to  them  expressive  of  the 
legislative  intent,  if  such  intent  be  plainly 
indicated  to  the  Court  by  consideration  of 
the  entire  statute,  or  other  statutes  on  the 
same  and  similar  subjects,  and  by  taking 
into  view  all  the  related  facts  and  conditions.*' 

If  this  doctrine'  is  applied  to  the  act  in 
question  keeping  in  mind  the  obvious  and 
manifest  intention  of  the  General  Assembly, 
the  construction  to  be  placed  upon  it  is  clear 
and  there  is  no  necessity  for  declaring  it  un- 
constitutional, or  defective.  Tlie  construc- 
tion placed  upon  the  act,  conforming  it  to  the 
intention  of  the  General  Assembly  [270] 
made  evident  from  its  expressed  terms,  would 
authorize  the  appointment  of  managers  of 
election  for  voting  districts  partially  cut  by 
new  county  lines  where  the  box  itself  is  left 
on  the  outside. 

This  being  so,  it  was  the  duty  of  thfe  com- 
missioners of  election  for  Greenwood  county, 
to  have  appointed  managers  in  Troy,  Callison, 
Bradley  and  Kirksey  for  the  precincts  in 
those  townships,  in  order  that  all  electors  re- 
siding within  the  area  of  the  township  cut 
into  the  new  county  could  have  the  oppor- 
tunity to  cast  theit*  votes.  Failing  to  do  this, 
those  electors  were  deprived  of  their  consti- 
tutional right  and  should  be  protected, 
especially  where  it  is  apparent  that  there  were 
more  than  enough  of  them  to  have  changed 
the  result  of  the  election,  or,  at  least,  ren- 
dered the  result  very  doubtful. 

Having  reached  the  conclusion  that  the 
election  must  be  declared  void,  it  is  unneces- 
sary to  pass  upon  the  interesting  question 
whether  Greenwood  county  is  an  "old  county" 
within  the  meaning  of  the  Constitution,  and, 
therefore,  cannot  be  reduced  below  five  hun- 
dred square  miles.  Tlie  Supreme  Court,  in 
Rhame  v.  DuRant,  93  S.  C.  217,  76  S.  E.  611, 
considered  the  question  and  were  divided 
upon  the  construction  to  be  placed  upon 
sections  4  and  5  of  article  VII.,  but  inasmuch 
as  the  construction  of  those  sections  were  only 
indirectly  before  the  Court,  the  construction 
of  section  7  being  under  consideration,  the 
question  was  left  open.  I  am  content  to  leave 
them  thus,  until  their  construction  becomes 
necessary. 
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For  the  reasons  stated  the  decisions  of  the 
State  board  of  canvassers  should  be  reversed 
and  the  decision  of  the  county  board  affirmed^ 
and  it  is  so  ordered. 

The  State  board  of  canvassers  appeal  on 
the  following  exceptions: 

1.  His  Honor  erred,  after  holding  that  "the 
facts  about  which  the  records  might  give  rise 
to  some  dispute  are  that  [271]  there  were  a 
sufficient  number  of  qualified  electors  resid- 
ing within  Troy,  Callison,  Bradley  and  Kirk- 
sey  townships,  cut  off  into  the  proposed  new 
county,  who  would  have  voted  against  the  for- 
mation of  the  new  county  to  have  changed 
the  result,"  in  holding  that  the  State  board 
did  not  settle,  determine  and  find  the  facts 
to  be  that  the  result  would  not  have  been 
effected  or  changed  in  this  election,  if  these 
parties  had  voted. 

2.  His  Honor  erred  in  holding  that  "on 
appeal  the  State  board  of -canvassers  did  not 
undertake  to  decide  these  questions  of  fact, 
but  declared  the  election  upon  the  face  of  the 
returns;"  whereas,  he  should  have  held  that 
the  State  board  found  and  declared  the  facts 
to  be  that  the  result  had  not  been  affected 
by  the  failure  of  these  parties  to  vote  and 
would  not  have  been  changed  had  they 
voted. 

3.  The  presiding  Judge  erred  in  holding 
that  "while  it  was  contended  before  me  that 
the  State  board  of  canvassers  did  decide  these 
facts  adversely  to  the  contestants,  this  con- 
tention is  contrary  to  the  clear  declaration 
of  the  board.  .  .  .  The  State  board  de- 
clared the  election  upon  the  face  of  the  re- 
turns, and  made  no  finding  as  to  how  many 
voters  reside  within  the  disputed  territory, 
liow  they  would  have  voted  if  allowed  to  vote, 
or  how  many  were  in  favor  of  the  new  county 
or  against  it;"  whereas,  he  should  have  held 
that  the  State  board  declared  the  result  in 
accordance  with  the  face  of  the  returns  only 
after  having  first  determined  and  found  the 
facts  to  be  that  the  result  would  not  have 
Ijeen  effectwl  or  changed  had  these  parties 
voted. 

4.  The  presiding  Judge  erred  in  holding, 
**but  if  it  were  conceded  that  the  State  board 
made  such  finding  on  the  facts  this  would 
not  be  conclusive:"  whereas,  he  should  have 
held  that  the  statute  giving  the  authority  to 
the  State  board  of  canvassers  to  declare  the 
result  of  this  election  made  such  finding  and 
declaration  absolutely  conclusive,  and  denied 
the  Court  any  authority  to  pass  upon  any  of 
the  facts  growing  out  of  tlie  contest. 

[272]  5.  His  Honor  erred  in  holding  that 
only  one  inference  could  be  drawn  from  the 
facts  in  this  case;  and  that,  therefore,  the 
action  of  the  State  board  of  canvassers  was 
really  declaration  of  the  result  on  the  face 
of  the  returns  without  regards  to  the  effect 
on  the  result  of  the  fact  that  certain  voters 


could  not  vote;  the  error  being  that  there  waa 
testimony  before  the  State  board  pro  and  cod 
as  to  the  effect  on  the  result  of  the  fact 
•that  certain  voters  could  not  vote,  from  which 
facts  more  than  one  inference  could  be  drawn, 
and  from  which,  as  a  matter  of  fact,  tJie 
State  board  found  and  declared  that  the  re- 
sult would  not  have  been  effected  or  changed. 

6.  His  Honor  erred  in  holding  that  under 
sections  1  and  2,  article  VII.  of  the  Con- 
stitution, that  those  who  were  not  able  to 
vote  in  this  election,  by  reason  of  their  voting 
place  being  without  the  line  of  the  proposed 
new  county,  w^ere  qualified  electors  under  Con- 
stitution and  entitled  to  vote  in  this  election 
upon  the  new  county  issue. 

7.  His  Honor  erred  in  holding  that  the  Su- 
preme Court  decided  in  Parler  v.  State  Board 
of  Canvassers,  79  S.  C.  414,  60  S.  E.  967, 
that  all  of  the  voters  who  could  not  vott*, 
were  to  be  considered  in  determining  the  effect 
on  the  result  of  the  election,  as  being  opposed 
to  or  voting  against  the  new  county. 

8.  His  Honor  erred  in  holding  that  the  elec- 
tion was  rendered  uncertain  or  doubtful  on 
account  of  the  inability  of  these  parties  to 
vote,  and  that  this  should  be  treated  the 
same  as.  illegal  votes  are  treated  when  they 
render  the  result  of  an  election  uncertain  or 
doubtful;  whereas,  he  should  have  held  that 
as  in  case  of  illegal  votes  where  the  effect  of 
illegal  voting  may  be  determined,  the  result 
will  not  be  considered  doubtful  or  uncer- 
tain, so  here,  it  being  practical  to  deter- 
mine the  effect  on  the  result  of  these  partien 
not  being  able  to  vote,  the  result  on  that 
account  was  not  rendered  doubtful  or  un- 
certain. 

9.  His  Honor  erred  in  holding  that  "the  re- 
sult of  the  election  here  would  certainly  be 
left  in  doubt,  for  it  is  impossible  [273]  to 
say  how  many  of  these  electors  would  have 
voted  or  how  they  would  have  voted;"  where- 
as, he  should  have  held  that  the  effect  on  the 
result  of  the  fact  that  certain  voters  could 
not  vote  could  be  practically  determined. 

10.  His  Honor  erred  in  holding  that  a 
proper  construction  of  the  statute  under 
which  this  election  was  held  gave  authority 
to  the  commissioners  of  election  to  place  boxes 
for  the  purpose  of  this  election  in  the  town- 
ships of  Troy,  Callison,  Bradley  and  Kirksey, 
within  lines  of  the  proposed  new  county;  the 
error  being  that  the  statute  specifically  re- 
quired that  the  commissioners  of  election  ap- 
point managers  for  the  voting  places  within 
the  territory  for  the  proposed  new  county,  and 
it  was  error  to  hold  that  voting  for  the  pro- 
posed new  county,  and  it  was  error  to  hold 
that  voting  place  here  in  this  statute  meant 
voting  precinct,  and  that  the  voting  places 
as  fixed  by  statute  could  be  for  the  purposes 
of  this  election  moved  to  some  place  within 
the  lines  of  the  proposed  new  county. 
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11.  His  Honor  erred  in  not  passing  upon 
and  not  holding  that  Greenwood  county  could 
be  reduced  below  Ave  hundred  square  milea 
under  the  Constitution. 

12.  His  Honor  erred  in  reversing  the  de- 
cisicHi  of  the  Btate  board  of  convassers  and 
in  declaring  the  election  to  be  null  and  void. 

13.  The  presiding  judge  erred  m  consider- 
ing, passing  upon  and  reversing  the  State 
board  on  matters  of  fact ;  the  error  being  that 
the  Court  is  without  jurisdiction  to  pass  upon 
the  facts  in  this  case>  the  statute  law  of  the 
State  having  given  this  authority  solely  and 
only  to  the  count v  and  State  board  of  can- 
vassers. 

R.  H.   Welch  for  appellants. 

Grier,  Park  d  yichol9on  for  respondents. 

[276]  Htdbick,  J. — ^The  opinion  of  the 
Circuit  Court  satisfactorily  disposes  of  all 
the  questions  properly  before  this  Court  and 
necessary  to  the  decision. 

Judgment  affirmed. 


NOTIL 

Effeet  on  Eleotion  of  WronsfvUy  De- 
prlvlas  Electors  of  Risht  to  Vote, ' 

Oeneral  Rule, 

The  true  rule  seems  to  be  that  an  election 
will  be  avoided  when,  and  only  when,  there 
is  injected  into  it  the  insurmountable  uncer- 
tainty incident  to  the  rejection  of  votes  in 
sufficient  numbers  to  overcome  the  apparently 
successful  candidate's'  majority  or  plurality 
if  they  had  all  been  cast  for  another  candi* 
date.  9  R.  C.  L.  tit.  Elections,  §  139.  Thus, 
where  it  appears  that  the  number  of  legally 
qualified  electors  who  were  prevented  from 
voting,  or  whose  votes  were  rejected  by  rea- 
son of  fraud,  bribery,  violence,  mistake,  neg- 
ligence or  erroneous  decision  of  the  election 
officers,  or  imperfection  of  the  law,  might 
have  changed  the  result  of  the  election  if 
allowed  to  cast  their  votes,  the  election  should 
be  declared  void. 

Alabama. — See  State  v.  Judge,  13  Ala.  805. 

Arkansas. — Pat  ton  v.  Coates,  41  Ark.  111. 

Georgia.— Howell  v.  Pate,  119  Ga.  537,  46 
S.  E.  667.  See  also  Cole  v.  McClendon,  100 
Ga.  183,  34  S.  E.  384. 

Illinois, — People  v.  Salomon,  46  111.  415. 

loioa, — Coggeshall  v.  Des  Moines,  138  la. 
730,  117  N.  W.  309,  328  Am.  St.  Rep.  221. 

Jrm*«cfei/.— Scholl  V.  Bell,  125  Ky.  750,  102 
S.  W.  248,  31  Ky.  L.  Rep.  336;  O'Neil  v. 
Barth,  102  S.  W.  263,  31  Ky.  L.  Rep.  363. 
See  also  Newcum  v.  Kirtley,  13  B.  Mon.  515; 
Hoeker  v.  Pendelton,  100  Ky.  726,  39  S.  W. 
250,  19  Ky.  L.  Rep.  135;  Nichols  v.  Penning- 
ton, 118  S.  W.  382;  Wallbrecht  v.  Ingram, 
164  Ky.  463,  175  S.  W.  1022. 
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Car.  256,  ' 

Louisiana, — See  Webre  y.  Wilton,  29  La. 
Ann.  610. 

Minnesota. — Compare  Pennington  v.  Hare, 
60  Minn.  146,  62  N.  W.  116. 

North  Carolina. — People  v.  Canaday,  73  N. 
G.  198,  21  Am.  Hep.  465;  McDowell  v.  Massa 
chusetts,  etc.  Constr.  Co.  96  N.  C.  514,  2  S. 
E.  351.    Compare  Boyer  v.  Teague,  108  N.  C. 
576,  11  S.  E.  665,  19  Am.  St.  Rep.  547. 

O^so.—Renner  v.  Bennett,  21  Ohio  St.  431. 

Oklahoma. — Martin  v.  McGarr,  27  Okla. 
653,  117  Pac.  323,  38  L.ILA.<N.S.)  1007. 
See  also  Snyder  v.  Blake,  35  Okla.  204,  129 
Pac.  34. 

South  Carolina, — See  the  reported  case. 

jTenne^Aee.^-Marshall  v.  Kerns,  2  Swan  68; 
Barry  v.  Lauck,  5  Cold.  588;  Maloney  v.  Col- 
lier, 112  Tenn.  78,  83  S.  W.  667. 

Teaas. — ^Hodge  v.  Jones,  17  Tex.  Civ.  App 
511,  43  S.  W.  41;  Ratl^en  v.  French,  22 
Tex.  Civ.  App.  439,  55  S.  W.  578  ( under  stat- 
ute). See  also  Truesdell  v.  Bryan,  24  Tex. 
Civ.  App.  386,  60  S.  W.  69;  McCormick  v. 
Jester,  63  Tex.  Civ.  App.  306,  115  S.  W.  278; 
Ex  p.  Wood,  81  S.  W.  529. 

Wisconsin, — Compare  State  v.  Hanson,  87 
Wis.  177,  68  N.  W.  237,  41  Am,  St.  Rep. 
38;  State  v.  Erickson,  87  Wis.  180,  58  N.  W. 
238. 

Canada. — ^In  re  Johnson,  40  U.  C.  Q.  B. 
207;  Reg  v.  Wilson,  3  L.  J.  165. 

Thus,  it  has  been  held  that  the  denial  of 
the  ballot  to  an  entire  class  of  voters,  where 
the  fact  was  made  known  and  members  of  the 
class  thereby  prevented  from  easting  their 
ballots,  whether  they  presented  them  at  the 
polls  or  not,  rendered  the  election*  void,  it  ap- 
pearing that  the  number  was  sufficient  to  have 
overcome  the  majority  and  changed  the  re* 
suit.  Howell  V.  Pate,  119  Ga.  537,  46  S.  £. 
667;  Coggeshall  v.  Des  Moines,  138  la.  730, 
117  N.  W.  309,  128  Am.  St:  Rep.  221 ;  Mars* 
den  V.  Troy  (Tex.)  189  8.  W.  960;  In  re 
Pounder,  91  Ont.  App.  684.  See  also  Mul- 
haupt  V.  Shreveport,  126  La.  780,  52  60.  1023. 
Hence,  depriving  qualified  electors  of  the 
right  to  vote,  solely  because  of  color,  has  been 
held  to  render  an  election  void,  where  it  ap«> 
peared  that  a  sufficient  number  was  thus  ex- 
cluded to  have  altered  the  result.  Howell  v. 
Pate,  119  Ga.  637,  46  8.  E.  667. 

The  Texas  constitution  (art.  6,  §  2)  pro- 
vides that  every  male  persc^  of  foreign  birth, 
having  the  qualifications  provided  for  na- 
tives, who  has  declared  his  intention  of  be- 
coming a  citizen  of  the  United  States  and  who 
has  complied  with  the  requirements  as  to 
residence,  shall  be  deemed  a  qualified  voter. 
Thereunder,  it  has  been  held  that  where 
voters  were  deprived  of  the  right  to  vote  by 
a  proclamation  of  officers  of  the  election  that 
"no  man  not  born  in  the  United  States  would 
be  allowed  to  vote  unless  he  had  his  final 
naturalisation  papers,  and  that  it  would  be 
necessary  for  him  to  produce  them  in  order 
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lo  be  entitled  to  vote,**  in  such  numbers  as  to 
have  overcome  the  majority  and  changed  the 
result  if  allowed  to  vote,  the  election  was 
void.  Marsden  v.  Troy  (Tex.)  189  S.  W. 
0(30. 

In  Coggeshall  v.  Des  Moines,  138  la.  730, 
117  X.  W.  309,  128  Am.  St.  Rep.  221,  it  ap- 
peared that  at  an  election  whereat  women 
were  authorized  by  statute  to  vote,  tlieir  votes 
were  refused,  not  on  the  ground  of  peculiar  in- 
dividual disqualifications,  but  as  members  of 
a  class.  The  evidence  showed  not  enougli 
votes  were  actually  rejected  to  change  the  re- 
sult but  that  more  qualified  female  voters  re- 
sided in  the  city  than  were  necessary  to 
overcome  the  majority  vote.  The  court  held 
the  election  to  be  invalid,  saying:  "Had  the 
election  officers  gone  no  farther  than  refuse 
the  votes  of  the  women  which  were  actually 
tendered,  the  result  eould  not  be  disturbed, 
for  in  that  event  enough  were  not  rejected  to 
have  changed  the  result.  But  the  refusal  was 
not  based  upon  disquali  Heat  ion  peculiar  to  the 
individuals,  but  as  members  of  a  class.  The 
evidence  shows  conclusively  that  the  denial 
was  directed  to  all  women  as  such,  and  for 
this  reason  the  election  cannot  be  sustained 
as  valid.  .  .  .  The  result  was  that  a 
large  class  of  voters,  many  times  the  major- 
ity ihentioned,  was  denied  the  right  of  suf- 
frage. The  distinction  must  be  kept  in  mind 
between  depriving  an  individual  of  the  bal- 
lot because  of  some  disqualification  peculiar 
to  himself  and  the  denial  thereof  to  an  en- 
tire class  of  voters.  In  the  former,  when 
not  fraudalently  done>  but  through  error  in 
judgment,  there  i»  no  remedy.  .  .  .  But 
it  is  not  so  where  a  body  of  voters  is  denied 
the  privilege  as  a  class  wlien  numerous  enough 
to  have  changed  the  result.  The  denial  is 
then  in  the  nature  of  oppression  and  operates 
to  defeat  the  very  pui'pose  of  the  election ; 
that  is,  of  ascertaining  the  choice  or  eenti* 
ment  of  the  electorate.** 

So,  intimidation  will  vitiate  an  election 
where  it  has  been  sufficiently  powerful  to 
change  the  result  or  render  it  uncertain  what 
the  true  result  would  have  been  without  it, 
as  where,  by  reason  thereof,  voters  were 
actually  prevented  from  voting  as  thfey  de- 
sired. Patton  V.  Coates,  41  Ark.  Ill;  Hodge 
v.  Jones,  17  Tex.  Civ.  App.  511,  43  S.  W.  41. 

Likewise,  an  election  has  been  held  to  be 
void  wliere  it  appeared  that  electors  in  suffi- 
cient numbers  to  affect  the  result  were  de- 
prived of  their  votes  either  owing  to  the 
rejection  as  invalid  of  the  vote  of  certain 
precincts  of  the  county,  People  v.  Salomon, 
46  111.  415;  or  because  an  insufficient  number 
of  ballots  was  supplied.  Hocker  v.  Pendle- 
ton, 100  Ky.  726,  39  S.  W.  250,  19  Ky.  L.  Rep. 
135;  Martin  v.  McGarr,  27  Okla.  653,  117  Par. 
323,  38  L.R.A.(N.S.)  1007.  So,  it  haa  been 
held  that  there  was  not  a  "free  and  equal** 


election  in  the  sense  of  the  Kentucky  c?on.- 
stitution  (§6)  where  it  appeared  that  sonni* 
sixty  legally  qualified  voters  out  of  a  voting 
population  of  less  than  one  hundred  ant  I 
seventy-five  in  the  town  were  prevented  from 
voting  solely  because  the  ballots  furnished 
by  the  clerk  gave  out  by  nine  o'clock  on  the 
morning  of  the  election.  Hocker  v.  Pendle- 
ton, 100  Ky.  726,  29  S.  W.  250,  19  Ky.  L.  Kep. 
135. 

An  election  has  been  held  to  be  void,  where 
it  appeared  that  the  territory  occupied  by 
the  electors  denied  the  ballot  was  not  included 
in  any  election  precinct  or  district,  in  conse- 
quence whereof  the  number  of  voters  was  dis- 
franchised sufficient  to  have  changed  the  re- 
sult or  rendered  it  uncertain,  had  they  voted . 
People  V.  Canaday,  73  N.  C.  198,  21  Am.  Rep. 
465.  And  seo  the  reported  case.  See  also  Ft. 
Dodge  City  School  Dist.  v.  District  Tp.  17 
la.  85. 

In    Ex   p.    White,   33   Tex.   Crim.    594,    2R 
S.  VV.  542,  the  court  said:  "Relator  contends, 
that  through  carelessness  or  mistake  an  arcai 
of  1500  acres  was  not  included  in  any  of  tiu» 
election  jfreeincts,   as   laid  out  by  the   com- 
missioners court,  which  constituted  a  portion 
of  precinct    1     of    Hill    county,  over  which 
the  local  option  must  prevail  if  adopted,  and 
that  there  are  ten  or  more  voters  residinj^ 
upon   the  said  tract  of  1500  acres  who   ar(> 
thereby   disfranchised.      The   evidence    shows 
that  at  least  some  five  or  six  of  these  voters 
were  known  to  have  voted  at  Hillsboro.     But 
coneede  tliat  none  voted,  the  number  so  dis- 
franchised  was  too   small   to   have   possibly 
affected   the  result;    and   in   the   absence    of 
fraud  or  improper  motive  on  the  part  of  tiie 
commissioners  court,  we  can   see  no  reason 
to  disturb  the  election.    If,  indeed,  the  conten- 
tion of  relator  is  correct,  it  would  follow  that 
if  the  area  so  left  out  amounted   to   forty 
acres,  and  with  but  a  single  resident  voter 
thereon,  it  would  invalidate  the  election  for 
the   entire   precinct,   and   not  only    in    local 
option  elections,  but  in  all  others.     We  can- 
not agree   to   this   position.      We   think    the 
number  so  disfranchised   must   bear   such   a 
relation    to    tlie   number   actually   voting    sm 
would  suggest  a  probability  that  their   par- 
ticipation in  the  election  might  in  some  way 
have  affected  the  result.     Elections  are  thf 
ultimate    expression    of    the    sovereign    will. 
When  fairly  expressed,  tliat  is,  free  from  taint 
of  fraud  or  charge  of  improper  conduct,   it 
becomes  the  duty  of  court^  to  sustain  them 
where  it  can  be  done  by  a  liberal  construr 
tion  of  the  laws  relating  to  elections,  rathor 
than  defeat  them  by  requiring  a  rigid  con- 
formity to  law.     The  great  public  purposcn 
which  are  accomplished  by  elections  demaiitl 
this.** 

A  like  rule  applies  where  it  appears  thai 
the  polls  were  not  opened  in  some  precincts 
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lot  B, 
01  the  district  or  county.  SchoU  t.  Be21,  125 
Ky.  750,  102  S.  W.  248,  31  Ky.  L.  Rep.  336 ; 
O'Neal  V.  Barth  (Ky.)  102  S.  W.  263,  31 
Ky.  L.  Rep.  363;  People  ▼.  Canaday,  73  N.  a 
198,  21  Am.  Rep.  465;  Martin  y.  McGarr,  27 
Okla,  663,  117  Pac.  323,  38  L.R.A.(N.8.) 
10O7;  Marshall  v.  Kerns,  2  Swan  (Tean.) 
68;  Barry  y.  Lauck,  6  Cold.   (Tenn.)   588. 

In  Martin  y.  McGarr,  27  Okla.  663,  117 
Pae.  323,  38  L.R.A.(N.S.)   1007,  it  appeared 
that  there  were  two  precincts  at  which  filty 
voters  were  present  lor  the  purpose  of  yoting, 
but  that   no   polls   were  opened   or   balloU 
printed,  with  the  result  that  the  electors  were 
usable  to  vote.     The  court  held  the  election 
void,  saying:      "It  is  plaintiff's  contention 
that  the  corrupt  and  fraudulent  denial  of  the 
right  to  register  and  yqte  of  electors,  auifi- 
eient  in  number  which,  had  they  all  cast  their 
ballots  one  way,  would  have  changed  the  re- 
rait  of  the  election,  renders  the  election  void. 
...     In  the  instant  case,  as  is  noted,  de- 
fendant received  a  plurality  of  fourteen  votei$ 
over  his  next  highest  competitor,  and  it  in 
the  contention  of  plaintiff  that  if  fifteen  quali: 
fied  electors  were  fraudulently  and  corrupt- 
ly denied  the  right  to  vote,  this  fact  of  it* 
self  is  sufficient  to  nullify  the  election;  that 
because    fifteen   electors   were   disfranchised, 
therefore  thirty-one  hundred  electors  who  cast 
their  ballots  should  have  their  ballots  disre- 
garded and  all  held  for  naught;  that  this  re- 
sult should  follow,  notwithstanding  the  fact 
that  there  is  no  averment  in  the  petition  that 
&II  fifteen  of  the  said  electors  might  nol  have 
added  their  votes^  had  they  been  permitted  to 
vote,  to  the  other  fourteen ;  that  the  fact  that 
the  election  i^  rendered  uncertain  and  it  is 
impossible  to  tell  who  would  have  been  the 
sticeeseful  candiidate  is  sufficient  reason  to  nul^ 
li/y  it  entirely.     On  the  other  hand,  defend- 
ant contends  that  the  proper  remedy  in  a  cane 
of  this  character  is  to  ascertain  the  precincts 
in  which  the  qualified  electors  were  denied 
their  right  to  vote  and  reject  the  total  vote 
of  that  precinct.     In  other  words,  the  logic 
of  their  position  is  that  in  a  precinct  where 
there  are  two  hundred  qualified  electors,  one 
hundred  of  whom  are  permitted  to  vote,  and 
the  halance  rejected,  because  of  this  wrongful 
disfranchisement  of  half  of  the  legal  voters, 
tlipn  the  balance  of  the  legal   voters,   thot«e 
vho  lawfully  cast  their  ballots,  should  also 
W  disfranchised.     Neither  houn  of  the  dilem- 
Bia  looks  yer3^  inviting,  but  we  cannot  accept 
this,  and  it  finds  practically  little  or  no  supr 
port  in  the  authorities.     ...     A  carefnl 
review  of  all  the  authorities  from  tlie  courts 
of  last  resort  has  led  us  to  the  conclusion 
that  the  basic  reason  underlying  the  rule  re- 
quiring the  election  to  be  heUl  void  is  not 
only  the  fact  that  qualified  electors  have  been 
denied,  through  corrupt  act  ion  of  olHcials,  the 
fight  to  vote,  but  it  is  on  account  of  the 
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further  fact  that  the  rejection  of  enough 
votes^  which,  had  they  been  cast  for  the  next 
highest  candidate,  would  have  been  sufficient 
to  change  the  result  of  the  election,  renders 
it  impossible  to  know  who  was  elected.  In 
other  words,  it  is  the  irremovable  and  fixed 
uncertainty  injected  which  demands  that  the 
election  shall  be  declared  void  that  underlies 
the  rule." 

In  Rathgen  v.  French,  22  Tex,  Civ.  App. 
439,  55  S.  W.  578,  it  appeared  that  the  cou- 
testee  received  seventy-four  legitl  votes  and 
the  contestant  seventy-three,  but  that  a  legal 
voter,  who  would  have  voted  for  the  contest- 
ant, was  not  allowed  to  vote.  Under  the 
Texas  statute  (Rev.  St.  art  1804f)  provid- 
ing in  part  that  "should  it  appear  from  the 
evidence  that  such  a  number  of  legal  voters 
were  by  the  officers. or  managers  of  the  elec- 
tion denied  the  privilege  of  yoting  as,  had 
they  been  allowed  to  vote,  would  have  ma- 
terially changed  the  result,  the  court  shall  ad- 
judge such  election  void,''  the  court  held 
that  the  denial  by  the  managers  of  the  elec- 
tion of  this  person's  right  to  vote  affected  the 
result  of  the  election  and  rendered  it  void. 

In  Early  v.  Rains,  121  Ky.  430,  89  S.  W. 
289,  it  appeared  that,  as  a  result  of  the  fail- 
ure to  hold  a  special  registration  as  re- 
quired by  law,  a  number  of  voters  were  denied 
the  right  to  vote.  The  court  set  the  election 
aside  on  the  ground  that,  wherq  the  right  to 
vote  was  denied  a  substantial  number  of 
voters,  it  was  not  an  election,  within  the  mean- 
ing of  the  constitution  or  laws,  although  it 
did  not  appear  that  the  result  of  the  election 
would  have  been  affected  if  all  those  who  were 
denied  the  right  to  vote  had  voted  with  the 
contestants.  The  court  said:  "That  a  ma- 
jority of  the  legal  voters  were  given  an  op- 
•  portunity  to  register  and  vote  is  obviously  not 
a  free  and  fair  election.  All  legal  voters 
should  have  the  privilege  and  right.  Where 
it  is  denied  to  any.  substantial  extent,  it  is  an 
invasion  of  the  highest  right  of  the  citiz£;ns, 
and  tends  to  substitute  other  means  of  de- 
termining the  popular  will,  for  elections  held 
by  the  people.  Such  course,  however  inno- 
cent its  motive,  cannot  be  too  severely  dis- 
countenanced." To  the  same  effect  see  Perry 
v.  Whitaker,  71  N.  C,  475;  McDowell  v. 
Massachusetts,  etc,  R.  Constr.  Co.  96  N.  C. 
514,  2  S.  E.  351;  Barry  v.  Lauck,  5  Cold. 
(Tenn.)  588.  And  see  the  dictum  in  New- 
cum  v.  Kirtley,  13  B.  Mon.  (Ky.)  515,  where- 
in it  appeared  that  two  voters  were  prevent- 
ed from  voting  in  consequence  of  the  closing 
of  tlie  polls  before  the  time  required  by  law. 
In  determining  that  the  board  had  no  right 
to  take  into  the  computation  these  two  votes 
not  given  to  either  candidate,  nor  even  offered 
to  be  given  while  the  polls  were  open  for  the 
reception  of  votes,  and  thereby  to  change  the 
nxajority  and  the  result  of  the  election,  the 


478 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


eourt  said:  "We  know  of  no  precedent  for 
such  a  proceeding  in  determining  a  contested 
election,  and  consider  it  as  being,  on  principle, 
wholly  unauthorized.  The  board  does  not  find 
that  the  polls  were  closed  too  soon  for  any 
fraudulent  or  improper  purpose.  And  it 
would  seem  that  if  the  election  should  be  at 
all  affected  by  the  fact  that  the  polls  at  one 
or  two  districts  were  not  kept  open  quite  as 
long  as  they  should  have  been,  and  that  there- 
by a  different  result  probably  ensued  from 
that  which  would  have  taken  place  if  they 
had  been  kept  open  until  the  proper  time  for 
closing  them,  the  consequence  should  rather 
be  that  the  whole  election  should  be  vacated, 
and  a  new  election  had,  than  that  the  scale 
should  be  turned  in  favor  of  the  candidate 
who  received  the  minority  of  the  actual  votes, 
,  by  the  evidence  of  two  or  three  persons  that 
they  would  have  voted  for  him  if  the  polls 
had  not  been  closed  too  soon.  Notwithstand- 
ing their  intention,  they  might  not,  in  fact, 
have  so  voted,  or  have  voted  at  all,  even  if 
the  polls  had  been  kept  open.  If  they  had 
been  zealous,  they  would  have  been  at  the 
place  of  election  in  time;  if  indifferent,  they 
might  finally  have  been  diverted  from  their 
purpose.  There  cannot  be  as  much  certainty 
that  they  would  both  have  voted  for  Kirtley, 
if  the  polls  had  been  kept  open,  as  there  is 
that  Newcum  received  the  actual  majority 
of  legal  votes  given  while  the  polls  were 
open." 

In  Matter  of  Griffin,  36  Misc.  532,  71  N. 
Y.  S.  1127,  it  appeared  that  at  the  time  of  the 
submission  of  the  question  of  local  option 
that  more  than  two  hundred  legal  voters  in 
a  district  of  about  1,300  voters  were  deprived 
of  their  votes  and  actually  disfranchised, 
through  the  inadequacy  of  proper  polling 
places  and  voting  opportutUties,  and  that 
about  250  voters  "vere  standing  in  a  line 
ready  to  vote  when  the  polls  closed.  The 
court  held  that  the  election  was  void  and 
that  the  question  should  be  resubmitted  on 
the  ground  that  there  had  not  been  a  free, 
legal  and  proper  use  of  the  elective  franchise. 

Qualification  of  Hule, 

The  rejection  of  votes  from  legal  voters  is 
not  sufficient  to  avoid  an  election,  unless 
it  be  shown  that  the  votes  rejected  would 
have  changnd  the  result  or  unless  the  rejec- 
tion is  so  extensive  as  to  prevent  a  free  ex- 
pression of  the  popular  will.  Swepston  v. 
Barton,  39  Ark.  549;  Pickett  v.  Russell,  42 
Fla.  116,  28  So.  784;  Wallbrecht  v.  Ingram, 
164  Ky.  463,  175  S.  W.  1022;  Madere  v.  Sel- 
lers, 120  La.  812,  45  So.  735;  Pradat  v.  Ram- 
soy,  47  Miss.  24;  Deloatch  v.  Rogers,  86  N.  0. 
357 ;  Snyder  v.  Blake,  35  Okla.  294,  129  Pac. 
34;  In  re  Malone,  41  U.  C.  Q.  B.  159.  See 
also  Hendersonville  v.  Jordan,  150  N.  C.  35, 
63  S.  E.  167 ;  Re  Young,  31  Ont.  108. 


So,  if  the  addition  to  the  minority  votes  of 
all  the  votes  which  it  is  clearly  ascertained 
were  prevented  by  any  cause  from  being  cast 
would  not  affect  the  result,  the  election  should 
be  upheld.  Wallbrecht  v.  Ingram,  164  Ky. 
463,  175  S.  W.  1022;  Deloatch  v.  Rogers,  86 
X.  C.  357.  Tims,  in  the  case  first  cited  it 
appeared  that  there  was  a  majority  of  558 
votes  in  favor  of  prohibition  and  that  448 
voters  had  been  prevented  from  voting  by  rea- 
son of  a  shortage  in  the  statutory  number 
of  ballots.  The  court  held  that  even  if  the 
contestants  were  given  the  benefit  of  every 
vote  that  was  not  cast  on  this  account,  there 
would  yet  be  a  majority  in  favor  of  prohibi- 
tion, and  the  election  was  upheld. 

In  Deloatch  v.  Rogers,  80  N.  C.  357,  the 
court  said:  ^Tt  is  a  well  settled  rule  in  con- 
tested elections,  scarcely  needing  a  reference 
to  authority  for  its  support,  that  the  result 
will  not  be  disturbed,  nor  one  in  possfsssion 
of  office  removed,  because  of  illegal  vote» 
received  or  legal  votes  refused,  unless  the 
number  be  such  that  the  correction  shows  the 
contesting  party  entitled  thereto.  If  the  ob- 
noxious ballots  might  to  have  been  connteil 
for  the  relator,  and  yet  are  insufficient  to 
overcome  the  majority  ascertained  by  tho 
count  actually  made,  the  election  will  stand 
and  the  occupant  of  the  place  left  in  unmolest- 
ed possession  of  it." 

A  delay  of  less  than  an  hour  in  opening 
the  polls,  shown  to  have  occurred  by  reason 
of  the  necessity  of  selecting  and  organizing  u 
new  board  of  inspectors  on  the  failure  of 
those  originally  appointed  to  appear  at  tbo 
proper  hour,  will  not  avoid  the  election,  it 
appearing  that  only  one  person  lost  his  vote 
by  reason  of  the  delay,  and  it  not  being  ahoAvn 
that  his  vote  would  have  changed  the  result. 
Pickett  V.  Russell,  42  Fla.  116,  28  So.   764. 

Likewise,  though  intimidation  of  voters  is 
shown,  unless  it  appears  that  a  number  of 
voters  sufficient  to  have  altered  the  result 
was  prevented  from  voting,  the  election  will 
be  held  to  be  valid.  Cole  v.  McClendon,  10!) 
Ga.  183,  34  S.  E.  384;  Tarbox  v.  Sughrue, 
36  Kan.  225,  12  Pac.  935;  Ex  p.  Wood  (Tex.) 
81  S.  W.  529.  See  also  Lowrey  v.  Cheat- 
ham, 131  Ga.  320,  62  8.  E.  226;  State  v. 
Mason,  14  La.  Ann.  510. 

The  mere  fact  that  an  election  was  not 
held  in  one  precinct  is  not  sufficient  to  viti- 
ate the  election.  The  general  result  of  the 
election  must  be  shown  to  have  been  aflTected 
thereby.  The  burden  of  showing  this  lies  on 
the  contestant,  and  the  returns  will  stand 
as  sufficient  evidence  of  the  result  unless  the 
contestant  clearly  makes  out  the  contrary. 
Louisville,  etc.  R.  Co.  v.  Davidson  County 
Ct.  1  Sneed  (Tenn.)  637,  62  Am.  Dec.  424; 
McCraw  v.  Harralson,  4  Cold.  (Tenn.)  34. 

In  Truesdell  v.  Bryan,  24  Tex.  Civ.  A  pp. 
38G,  60  S.  \V.  60,  it  appeared  that  the  princi- 
pal ground  of  contest  was  that  qualified  elec- 
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tors  sufiicient  in  number  to  have  changed  the 
result  were  denied  the  privilege  *of  voting. 
The  issue  was  disposed  of  by  the  trial  judge 
as  follows:  "I  find  that  at  said  election  122 
legal  votes  were  cast  and  counted  for  prohibi- 
tion, and  110  legal  votes  against  prohibition. 
Had  the  votes  of  all  the  legal  voters  who 
offered  to  vote  at  said  election  been  received 
and  counted,  there  would  have  been  135  votes 
for  prohibition  and  119  votes  against  prohibit 
tion,  not  counting  or  estimating  the  votes 
of  the  six  voters  whose  intended  wav  of  vot- 
ing  had  not  been  disclosed  by  the  evidence,  but 
had  they  been  received  and  counted  against 
prohibition,  there  would  still  have  been  a 
majority  of  ten  votes  for  prohibition,  so  it 
cannot  be  said  that  such  a  number  of  legal 
voters  were  denied  the  privilege  of  voting  as, 
had  they  been  allowed  to  vote,  the  result 
of  the  election  would  or  might  have  been  ma- 
terially changed."  A  statute  (Revised  Stat- 
utes, art.  3307 )  made  it  the  duty  of  the  court 
in  which  the  validity  of  a  local  option  election 
was  contested  to  declare  the  election  void, 
where  "such  a  number  of  legal  voters  were 
denied  the  privilege  of  voting  as,  had  they 
been  allowed  to  vote,  might  have  materially 
changed  the  result."  The  contention  of  the 
plaintiffs  was  that  the  language  quoted  meant 
that  if  those  denied  the  privilege  of  voting 
were  equal  to  or  exceeded  in  number  tho 
majority  by  which  the  election  was  carried, 
the  election  should  be  set  aside,  since,  with- 
out considering  how  they  would  have  voted, 
they  '^might  have  materially  changed  the  re- 
isult,"  had  they  been  permitted  to  vote.  On 
the  other  hand^  the  defendants  contended 
that,  if  it  appeared  from  the  evidence  show- 
ing how  the  wrongfully  rejected  vot^s  would 
have  been  cast  that  the  result  of  the  election 
would  have  been  the  same  if  they  had  been 
cast  as  the  voters  offered  to  cast  them,  it 
was  not  the  purpose  of  the  legislature  to 
have  the  election  set  aside.  The  court  held 
that  the  purpose  of  the  legislature  in  adopt- 
ing the  statute  in  question,  together  with  the 
related  statutes,  was  not  to  exclude  the  in- 
quiry, where  a  local  option  election  was  con- 
tested on  the  ground  that  legal  voters  were 
denied  the  privilege  of  voting,  as  to  how  those 
denied  the  privilege  of  voting  would  have 
voted. 

In  Woodward's  Petitioner,  L.  R.  30  C.  P. 
(Eng.)  733,  the  court  said  obiter:  "We  are 
of  opinion  that  the  true  statement  is  that 
an  election  is  to  be  declared  void  by  the  com- 
mon law  applicable  to  parliamentary  elec- 
tions, if  it  was  so  conducted  that  the  tribunal 
which  is  asked  to  avoid  it  is  satisfied,  as 
matter  of  fact,  either  that  there  was  no  real 
electing  at  all,  or  that  the  election  was  not 
really  conducted  under  the  subsisting  elec- 
tion laws.  As  to  the  first,  the  tribunal  should 
be  so  satisfied,  i.  e.>  that  there  was  no  real 
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electing  by  the  constituency  at  all,  if  it  were 
proved  to  its  satisfaction  that  the  constitu- 
ency had  not  in  fact  had  a  fair  and  free 
opportunity  of  electing  the  candidate  which 
the  majority  might  prefer.  This  could  cer- 
tainly be  so,  if  a  majority  of  the  electors  were 
proved  to  have  been  prevented  from  recording 
their  votes  effectively  according  to  their  own 
preference,  by  general  corruption  or  general 
intimidation,  or  by  being  prevented  from  vot- 
ing by  want  of  the  machinery  necessary  for 
so  voting,  as,  by  polling  stations  being  de- 
molished, or  not  opened,  or  by  other  of  the 
means  of  voting  according  to  law  not  being 
supplied  or  supplied  with  such  errors  as  to 
render  the  voting  by  means  of  them  void, 
or  by  fraudulent  counting  of  votes  or  false 
declaration  of  numbers  by  a  returning  officer, 
or  by  other  such  acts  or  mishaps.  And  we 
think  the  same  result  should  follow  if,  bv  rea- 
son  of  any  such  or  similar  mishaps,  the  tri- 
bunal, without  being  able  to  s^y  that  a  ma- 
jority had  been  prevented,  should  be  satisfied 
that  there  was  reasonable  ground  to  believe 
that  a  majority  of  the  electors  may  have  been 
prevented  from  electing  the  candidate  they 
preferred.  But,  if  the  tribunal  should  only 
be  satisfied  that  certain  of  such  mishaps  had 
occurred,  but  should  not  be  satisfied  either 
that  a  majority  had  been,  or  that  there  was 
reasonable  ground  to  believe  that  a  majority 
might  have  been,  prevented  from  electing  the 
candidate  they  preferred,  then  we  think  that 
the  existence  of  such  mishaps  would  not  en- 
title the  tribunal  to  declare  the  election  void 
by  the  common  law  of  Parliament."  To  the 
same  eflffect  see  Re  Young,  31  Ont.  108. 

However,  in  a  few  jurisdictions  a  distinc- 
tion has  been  drawn  between  the  exclusion 
of  legal  votes  through  an  error  in  judgment 
on  the  part  of  the  election  judges  and  the 
prevention  of  voting  by  qualified  voters  by 
fraud  or  intimidation.  Thus  in  Wisconsin, 
it  has  been  held  that  the  real  issue  in  an  ac- 
tion of  quo  warranto  to  teat  the  right  of  an 
elective  office  is,  who  received  a  plurality  of 
the  legal  votes  actually  cast  at  an  election? 
And  in  determining  the  answer  to  this  ques- 
tion, it  was  held  that  the  exclusion  of  the 
ballots  of  legally  qualified  voters  who  were 
prevented  from  voting  by  reason  of  an  erro- 
neous belief  on  the  part  of  the  inspectors  that 
they  were  not  qualified  voters,  did  not  in- 
validate the  election,  though  it,  appeared  that 
their  votes,  if  received,  would  have  elected 
the  relator  instead  of  the  defendant.  State 
V.  Hanson,  87  Wis.  177,  58  N.  W.  237,  41  Am. 
St.  Rep.  38.  To  the  same  effect  see  State  v. 
Erickson,  87  Wis.  180,  68  N.  W.  238.  Like- 
wise, in  the  following  cases,  wherein  it  ap- 
peared that  a  number  of  legally  qualified 
voters  were  not  permitted  to  vote  because 
of  an  erroneous  decision  of  the  election  judges, 
and  not  by  reason  of  any  fraud  or  intimida- 
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lion,  the  election  was  held  to  be  valid.  But 
in  those  cases  it  did  not  appear  that  the  votes 
so  excluded  would  have  had  any  effect  on  the 
result  of  the  election.  Pennington  v.  Hare, 
60  Minn.  146,  62  N.  W.  116;  Boyer  v.  Teague, 
106  N.  C.  576,  11  S.  E.  665,  19  Am.  St.  Rep. 
547. 


THE  KING 

V. 

COMMANDING  OFFICER  THIRTIETH 
BATTAUON  MIBDIiESEX  REGI- 
MENT. 

EX  PARTE  FRETBERGER. 

England—Court  of  Appeal— March  20,  1917. 
[iPi7]  .9  Jt.  B.  120. 


Aliens  —  Dual  Allegiance  -p-  Declara- 
tion of  Alienage  —  Effeet  of  Ezist- 
enee  of  War. 

A  person  born  in  England  of  alien  parents 
cannot  on  arriving  at  his  majority  make  a 
declaration  of  alienage,  where  a  state  of  war 
exists  with  the  nation  of  his  father's  birth, 
and  he  has  during  hie  minority  been  enrolled 
in  the  British  army. 

[See  note  at  end  of  this  case.] 

[129]  Rui.E  Nisi  for  a  writ  of,  habeas 
corpus. 

The  applicant  was  born  on  January  23, 
1896,  in  Ix)n(ion;  his  parents  were  Austrian 
subjects  resident  in  London,  and  by  the  law 
of  Austria  he  became  and  remained  (as  the 
Court  assumed  for  the  piirposea  of  this  case) 
an  Austrian  subject.  On  November  9,  1897, 
liis  father  was  naturalized  as  a  British  sub- 
ject. On  February  20,  1916,  the  applicant, 
being  resident  in  Knpland,  received  a  notice 
requiring^  him  to  join  for  military  service  on 
Marcli  6.  He  appealed,  and  his  appeal  was 
dismissed:  finally  [130]  he  received  notice 
to  join  on  July  19.  1916:  he  surrendered  to 
tlie  police,  was  taken  before  a  majyistrato, 
and  was  handed  over  to  the  militarv  authori- 
ties;  he  was  then  placed  in  the  30th  Bat- 
talion of  the  Middlesex  Kegiment.  The  appli- 
cant having  attained  the  age  of  twenty-one 
on  January  23,  1917,  made  a  declaration  of 
alienao'e  on  February  12  under  s,  14  of  the 


14  &  .5  Geo.  5,  c.  17,  s.  1:  "(1.)  The  fol- 
lowing  persons  shall  be  deemed  to'  be  natural- 
born    British   subjects,  namely: — 

{a\  Any  person  born  within  His  Majesty's 
dominions  and  allegiance:     .     .     .*' 

Sect.  14:  "(1.)  Any  person  who  by  reason 
of  his  having  been  born  within  His  Majesty's 
dominions  and  allegiance  or  on  board  a  Brit- 


British  Nationality  and  Status  of  Aliens 
Act,  1914, 1  He  then  claimed  to  be  released 
from  military  service  as  an  alien,  but  the 
military  authorities  refused  to  release  him 
and  referred  him  to  the  Home  Secretary,  who 
refused  to  register  the  declaration.  The  ap- 
pliciant  thereupon  obtained  a  rule  nisi  for  a 
writ  of  habeas  corpus  directed  to  the  com- 
manding officer  of  the, 30th  Battalion  of  the 
Middlesex  Regiment. 

Sir  Gordon  Uewart,  8,-0,^  and  Branson 
showed  cause. 

R,  F.  Bank^s,  K.C.,  and  Conwny  in  support 
of  the  rule. 

King's  Bencu  Division. 

[131]  Viscount  Bjcadinq,  C.J. — ^The  ap- 
plicant was  born  in  London  oto  January  23, 
1896.  In  November,  1897,  his  father  became 
a  naturalized  British  subject.  His  father 
was  until  then  an  Austrian  subject.  The 
applicant,  after  the  Military  Service  Act, 
1916,  became  liable  to  serve  in  His  Majesty's 
Forces,  and,  not  having  complied  with  the 
law,  he  on  August  24,  1916,  was  charged  as 
an  absentee:  he  was  handed  over  to  the  mili- 
tar\^  authorities,  and  in  September,  1916,  he 
was  tried  bv  court-martial  and  sentenced  for 
refusing  to  obey  military  orders.  On  Febru- 
ary 12,  1917,  he  made  a  declaration  of  alien- 
age, he  having  on  January  23,  1917,  come  of 
age;  and  by  virtue  of  Austrian  law,  he  beingr 
the  son  of  an  Austrian  [132]  subject,  ap- 
parently remained  an  Austrian  subject  not- 
withstanding that  he  was  bom  in  this  coun- 
try and  his  father  had  become  a  naturalized 
British  subject.  I  deal  with  the  case  upon 
the  assumption  that  that  is  the  true  view  of 
the  Austrian  law. 

It  is  said  that,  by  virtue  of  s.  14  of  the 
British  Nationality  and  Status  of  Aliens  Act, 
1914,  this  declaration  of  alienage  operates  to 
divest  the  applicant  of  his  British  nationality 
and  to  make  him  henceforward  an  Austrian 
subject.  By  that  section  it  is  enacted  [His 
Lordship  read  the  section].  The  contention 
on  behalf  of  the  applicant  is  that,  haying 
made  this  declaration,  he  ceased  to  be  a  Brit- 
ish subject  under  this  section  of  the  Act,  and 
consequently  ceased  to  be  nnder  British  mili- 
tary law,  and  is  therefore  entitled  to  an 
order  from  this  Court  discharging  him  from 
the  Army,  deciding,  in  effect,  that  he  is  no 
longer  subject  to  military  law. 

The  main  question,  in  my  judgment,  turns 
upon  s.  14.     Taken  literally,  without  regard 


ish  ship  is  a  natural-born  British  subject, 
but  who  at  his  birth  or  during  his  minority 
became  under  the.  law  of  any  foreign  State 
a  subject  also  of  that  State,  and  is  still  such 
a  subject  may,  if  of  full  age  and  not  under 
disability,  make  a  declaration  of  alienage, 
and  on  making  the  declaration'  shaH  cease  to 
be  a  British  subject.'' 
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to  any  general'  principle  which  may  be  in- 
voked to  limit  the  operation  of  the  section, 
the  applicant  is  entitled  to  make  his  declara- 
tion of  alienage  after  he  has  come  of  age, 
and  would  then  cease  to  be  a  British  subject. 

It  has  been  argued  by  the  Solicitor-General 
tliat  the  seetion  must  be  read  subject  to  the 
general  principle  of  British  law,  which  is  also 
a  rule  recognized  in  international  law,  that  a 
subject  cannot  divest  himself  of  his  allegiance 
to  the  Crown  by  becoming  a  naturalized  sub- 
ject of  an  enemy  State  during  a  period  of 
war — in  other  words,  that  this  right  given 
by  s.  14  must  be  construed  subject  to  the 
general  principles  of  law  applicable  during 
time  of  war.  I  have  come  to  the  conclusion 
that  a  person  cannot  divest  himself  of  his 
British  nationality  during  time  of  war,  and 
become  a  subject  of  an  enemy  State,  and  that 
this  section  must  be  read  subject  to  that 
well-known  principle.  If  any  authority  is 
required  for  this  principle,  it  is  to  be  found 
in  Rex  y.  Lynch  [1903]  1  K.  B.  444,  459,  and 
Halleck's  International  Law,  1st  ed.  ch.  29, 
8.  29:  4th  ed.  vol.  1,  ch.  12,  s.  29. 

I  do  not  propose  to  express  any  opinion 
upon  the  point  which  has  been  discussed  as 
to  whether  this  principle  would  equally  apply 
if  a  British  subject  wished  in  time  of  war  to 
divest  himself  of  his  allegiance  so  as  to  be- 
come the  sub^t  of  a  neutral  State:  [133] 
but  in  Rex  v.  Lynch  [1903]  1  K.  B.  444,  459, 
T^rd  Alverstone^  C.  J.,  in  his  judgment  made 
it  plain  that  a  British  subject  could  not  be- 
'-ome  naturalized  as  -a  subject  of  an  enemy 
State  during  war.  That  principle  is  applica- 
ble to  this  case-  As  Wills,  J.,  said  in  his 
judgment,  if  the  contrary  view  were  to  pre- 
vail, **an  army  might,  if  each  member  of  it 
were  individually  to  accept  letters  of  natural- 
imtion  from  the  en«my,  desert  in  the  hour  of 
Imttle  without  rendering  any  of  its  members 
liable  to  the  penalties  of  treason."  Of  course 
it  may  be  said  it  is  diilieult  to  see  how  thobe 
circumstances  oould  occur  during  war ;  but  for 
the  purpose  of  testing  the  point  they  form  a 
very  useful  argument. 

Having  come  to  this  conclusion,  I  think 
that  it  really  decides  this  case.  I  hold  that, 
notwithstandiBg  s.  14  of  the  Act  of  1914,  it 
is  not  open  to  a  British  subject  to  make  a 
declaration  ol  alienage  under  that  section 
during  war  and  divest  himself  of  his  alle^ 
giance  to  the  British  Sovereign  and  becosie^ 
a  Bubjeot  of  an  enemy  State.  It  is  to  be 
observed  partly  on  the  ground  that  I  find  no 
words  in  the  section  whidh  limit  the  rights 
and  obligations  of  a  British  subject  during 
the  period  when  he  is  also  the  subject  of 
another  State.  The  full  rights  are  given  to 
^im  as  a  British  subject,  and  he  must  be 
regarded  aa  a  natural-born  British  subject 
with  the  full  rights  and  obligations  of  a  Brit- 
ish subject  at  the  time  he  wishes  to  make 
Ann.  Cas.  1917E. — 31. 


his  declaration  of  alienage,  and  cannot  there- 
fore in  time  of  war  make  a  valid  declaration 
of  alienage  and  become  an  enemy  subject. 

I  do  not  propose  to  deal  with  the  second 
p<Hnt,  which   does  not  arise. 

With  regard  to  the  third  point,  I  only  wish 
to  say  that  I  do  not  at  present  agree  with  thi> 
contention  that,  because  the  applicant  would 
be  liable  to  be  interned  if  it  were  once  held 
that  he  was  a  subject  of  enemy  nationality, 
therefore  this  Court  must  of  liecessity  say 
that  he  cannot  apply  to  this  Court  for  a  writ 
(tf  habeas  corpus  and  must  for  present  pur- 
poses be  regarded  as  a  prisoner  of  war.  In 
the  view  which  I  take  it  is  not  necessary  to 
express  a  definite  opinion  on  this  point.  I 
decide  the  case  upon  the  first  point,  and  there- 
fore think  that  this  rule  must  be  discharged. 

[134]  RniLBr,  J. — I  am  of  the  same  (pin- 
ion. I  decide  this  oaee  upon  the  first  point, 
and  I  think  it  clear,  after  considering  the 
case  of  Rex  v.  Lynch  [1^3]  1  K.  B.  444,  459, 
that,  under  s.  14  of  the  British  Nationality 
and  Status  of  Aliens  Act,  1914,  the  declara- 
tion of  alienage  therein  mentioned  cannot  be 
made  in  trme  of  war.  This  section  appears  to 
be  parallel  with  s.  4  rather  than  with  s.  6 
of  the  Act  of  1870,  The  4th  section  of  that 
Act  deals  with  how  a  British-born  subject 
ceases  to  be  such  by  making  a  declaratibrt  of 
alienage;  but  Rex  v.  Lynch  [1903]  1  K.  B. 
444,  459,  in  1903,  was  decided  under  the  6th 
section,  which  enacts:  ''Any  British  subject 
who  has  at  any  time  before,  or  may  at  any 
time  after  the  passing  of  this  Act,  when  in 
any  foreign  State  and  not  under  any  disabil- 
ity voluntarily  be9ome  naturalized  in  such 
State,  shall  form  and  after  the  time  of  his 
so  having  become  naturalized  in  such  foreign 
State,  be  deemed  to  have  ceased  to  be  a  Brit- 
ish subject  and  be  regarded  as  an  alien." 
Lynch  at  the  time  when  he  made  the  declara- 
tion, or,  what  was  equivalent  to  a  declartition, 
the  statement  of  his  naturalization  in  the 
South  African  Republic,  wils  a  British  sub- 
ject. He  was  in  a  foreign  and  enemy  land, 
and  it  was  because  he  had  made  the  state- 
ment in  that  land  that  the  question  arose 
whether  or  net  that  was  a  valid  act,  so  that 
be  copld  say  that  it  prevented  him  from  hav- 
ing committed  treason  against  this  country. 
The  deciSioti  of  the  Court  was  that  it  was 
an  act  of  treason  because  it  was  committed- 
during  time  o(  war.  Now  it  was  stated  that 
there  might  be  a  difference  between  that  de- 
cision and  th.s,  because  the  Lord  Chief  Jub-- 
tice  said  in  his  judgment  [1903]  1  K.  B.  4^8: 
"But  further,  T  am  clearly  of  opinion  that 
s.  6  does  not  empower  a  British  subject  to 
become  naturalized  in  an  enemy  country  dur- 
ing time  of  war,  and  that  consequently  the 
question  of  the  prisoner's  liability  with  re- 
spect to  the  subsequent  overt  acts  must  also 
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be  left  to  the  jury."  But  I  do  not  find  that, 
either  in  his  own  judgment  or  in  that  of 
Wills,  J.,  or  of  .Channel],  J.,  any  reliance  is 
at  all  placed  upon  the  fact  that  Lynch  was 
in  the  enemy  country  when  he  claimed  to  be 
naturalized  in  an  enemy  State. 

Tlie  other  point  that  has  been  raised  by 
which  a  distinction  is  sought  to  be  drawn 
between  that  case  and  this  is  that  there  was 
no  dispute  as  to  the  nationality  of  Lynch  at 
the  time  when  he  made  [135]  the  declaration, 
or  what  was  equivalent  to  a  declaration; 
whereas  here  the  applicant  is  not  only  a 
•  British  subject  under  s.  14,  but  he  is  also 
a  subject  of  Austria  by  reason  of  the  laws 
of  that  country,  which  I  assume  to  be  the 
fact.  I  cannot  see  that  that  makes  any 
difference.  A  man  is  not  half  a  subject  of 
one  State  and  half  of  another  State.  It  is 
an  unfortunate  thing  for  him  in  time  of  war 
if  he  owes  a  double  allegiance,  but  it  seema 
to  me  that  the  true  way  to  view  the  question 
in  spite  of  that  difficulty  is  to  say  that  he  is 
completely  a  subject  of  each  State.  The  stat- 
ute gives  him  the  opportunity  on  becoming 
of  full  age,  not  being  under  disability,  to 
make  a  declaration  of  alienage  and  so  cease 
to  be  a  British  subject.  That  is  the  only 
relief  that  is  afforded  him.  Until  that  time 
he  owes  his  allegiance  to  each  country,  and 
I  do  not  see  how  a  distinction  can  be  drawn, 
on  such  a  ground  as  that  between  the  case 
of  Rex  V.  Lynch  [1903]  1  K.  B.  444  and  the 
present  case. 

I  say  nothing  about  the  other  point,  but 
simply  that  upon  this  ground  the  reasoning 
in  Rex  v.  Lynch  [1903]  1  K.  B.  444  makes  it 
necessary  to  decide  this  case  in  favour  of  the 
Crown.  \ 

Hgrridoe,  J. — ^The  Solicitor-General,  in 
this  case,  has  argued  it  upon  the  assumption 
that  if  we  were  not  in  time  of  war  the  appli- 
cant would  be  entitled  to  make  the  declara- 
tion under  s.  14  of  the  British  Nationality 
and  Status  of  Aliens  Act,  1914,  but  he  says 
that  the  principle  which  is  stated  by  Chan- 
nell,  J.,  applies  to  this  case,  namely  Rex  v. 
Lynch  [1903]  1  K.  B.  459:  "And  it  i«  not  dis- 
puted  that  before  the  Act  naturalization  in  a 
foreign  State  with  which  we  were  at  peace  was 
legal,  but  in  an  enemy  State  was  obviously  il- 
legal and  an  act  of  treason."  In  this  case 
the  applicant  endeavours  to  lose  his  alle- 
giance to  this  country  and  to  become  solely 
the  subject  of  a  country  with  which  we  are 
at  war.  Does  the  same  principle  apply  to 
8.  14  of  the  Act  of  1914  in  the  same  way  as 
it  did  to  8.  6  of  the  Act  of  18707  Let  us 
look  at  B.  14.  Sect.  14  does  not  put  the 
applicant  until  he  makes  the  declaration  in 
any  state  of  uncertainty.  It  makes  him  a 
British  subject  for  all  purposes,  and  it  is 
only  by  doing  an  act  himself,  namely,  making 


a  declaration,  that  he  ceases  to  be  a  Britisl^ 
subject;  and  therefore  I  see  no  reasim  why 
the  principle  which  was  applied  in  Rex  v. 
Lynch  [1903]  1  K.  B.  444,  should  not  apply 
in  this  case,  inasmuch  as  he  [136]  does  not 
cease  to  be  a  British  subject,  until  he  makes 
the  declaration.  In  my  opinion  that  declara- 
tion cannot  be  made  after  the  declaration  of 
war,  so  as  to  make  the  applicant  solely  the 
subject  of  a  State  at  war  with  this  country. 

I  do  not  desire  to  deal  with  any  further 
question  as  to  whether  the  section  would  be 
construed  in  the  same  way  in  a  case  where 
the  person  asking  to  make  the  declaration 
would  become  the  subject  of  a  friendly  State. 
My  judgment  in  this  case  must  be  taken  to  be 
limited  to  the  case  where  he  is  a  subject  also 
of  a  State  at  war  with  this  country  and  aska 
to  make  a  declaration  abandoning  his  status 
aa  a  British  subject  when  he  is  it  the  same 
time  the  subject  of  an  enemy  country. 

Rule  discharged. 

The  applicant  appealed. 

R.  V,  Bankes,  K.C.,  and  Conway  for  appel- 
lant. 

Sir  Gordon  Bewart,  8.-0,,  and  Bra$tson  for 
respondent. 

Oppenheimer,  Blwndford  £  Co.,  solicitors  for 
applicant. 

Treasury  SoUoitor,  solicitor  for  Crown. 

Court  of  Appeau 

[137]  SwiNFEN  Eadt,-  L.J. — This  is  an  ap- 
peal from  a  decision  of  the  Divisional  Court 
discharging  a  rule  nisi  for  a  writ  of  habeas 
corpus.  The  rule  was  addressed  to  the  com- 
manding officer  of  the  dOth  Battalion  of  the 
Middlesex  Regiment,  the  appellant  being  now 
a  soldier  and  under  the  control  of  the  mili- 
tary authorities.  The  appellant  alleges  that 
since  he  entered  the  Army  he  has  become 
solely  the  subject  of  an  enemy  State,  namely, 
Austria,  and  that  he  is  entitled  to  have  his 
discharge  from  the  Army.  The  appellant  was 
born  in  London  on  January  23,  1896.  Hia 
father  was  at  the  date  of  the  appellant's 
birth  an  Austrian  subject,  but  on  November « 
9,  1897,  he  became  a  naturalized  British  sub- 
ject and  took  the  oath  of  allegiance.  The 
appellant,  having  been  born  in  London,  is  un* 
doubtedly  a  British  subject,  but  he  contends 
that  he  is  also  an  Austrian  subject,  and  thr  t 
he  was  entitled  under  the  prorisions  of  s.  14^ 
subs.  1,  of  the  British  Nationality  and  Status 
of  Aliens  Act,  1914,  on  attaining  the  age  of 
twenty-one  years,  to  make  a  declaration  of 
alienage,  and  that  having  made  that  declara^ 
tion  he  ceased  to  be  a  British  subject.  Tlie 
evidence  in  support  of  his  [138]  claim  to  be 
entitled  to  make  a  declaration  of  alienage 
under  s.  14,  subs.  1,  is  very  deficient.  [The 
Lord  Justice  referred  to  the  evidence  on  the 
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point,  and  came  to  the  eonchision  that  the 
appeUant  had  failed  to  show  that  he  was 
z\so  TegtLTded  by  the  law  of  Austria  as  an 
Austrian  subject.]  But  assuming  for  the 
purpose  of  this  case  that  he  has  satisfield  the 
Court  that  he  is  an  Austrian  as  well  as  a 
British  subject,  the  question  arises  whether 
he  is  entitled  to  make  a  declaration  of  alien- 
age under  s.  14,  subs.  1,  of  the  Act  of  1914 
so  as  to  become  solely  an  Austrian  subject 
and  divest  himself  of  his  British  nationality. 
[The  Lord  Justice  read  the  subsection.]  Sect. 
19  of  the  Act  provides  that  the  Secretary  of 
State  may  make  regulations,  and  by  the  Brit- 
ish Nationality  and  Status  of  Aliens  Regula- 
tions, 1914y  made  on  December  30,  1014  (see 
i^tatutory  Rules  and  Orders,  1914,  toI.  1,  pp. 
238-247)  it  is  provided  in  reg.  10  that  every 
declaration  of  alienage  and  declaration  of  re- 
tention or  resumption  of  British  nationality, 
wherever  made,  shall  be  registered  in  London 
at  the  Home  Office;  and  by  reg.  14  a  fee  of 
lOs.  is  prescribed  for  the  registration.  The 
appellant  has  made  a  declaration,  but  the 
Home  Secretary  has  declined  to  register  it. 
Assuming  again  in  his  favour  that  the  decla- 
ration is  valid,  though  not  registered,  tbo 
question  remains.  Can  the  appellant  validly 
make  a  declaration  of  alienage  during  the 
existence  of  a  state  of  war  between  this  coun- 
try and  Austria? 

It  is  said  in  s.  14  in  terms  enables  him  to 
do  £o,  and  that  if  *it  is  to  be  held  that  he  is 
prevented  from  doing  so  by  the  existence  of 
a  state  of  war  words  must  be  read  into  the 
section  which  are  not  there.  Exactly  the 
aame  argument  was  addressed  to  the  Court 
in  the  ease  of  Rex  v.  Lynch  {1908]  1  K.  B. 
444.  That  case  arose  under  s.  6  of  the 
N'aturalr»Ltion  Act,  1870,  which  provided 
that  *'Any  British  subject  who  has  at  any 
time  before,  or  may  at  any  time  after  the 
pacing  of  this  Act,  when  in  any  foreign  State 
and  not  under  any  disability  voluntarily  be- 
come naturalised  in  such  State,  shall  from 
and  after  the  time  of  his  so  having  become 
naturalized  in  such  foreign  State,  be  deemed 
to  have  ceased  to  be  a  British  subject  and  be 
re^rded  as  an  alien."  Lynch  being  a  British 
subject  was  in  a  foreign  State,  the  South 
African  Republic,  which  was  at  war  with  this 
country,  and  he  became  naturalized  in  that 
State.  The  CoUrt  held  that  the  [139]  Act 
did  not  empower  a  British  subject  to  become 
OAturalized  in  an  enemy  State  during  war. 
Urd  AlvcTstone,  C;J.,  said  [1903]  1  K:  B* 
458:  "Hi  am  clearly  of  opinion  that  a.  6  does 
not  empower  a  British  suliject  to  become 
naturalized  in  an  enemy  country  during  time 
of  war;"  and  he  so  decided,  the  other  mem- 
bers of  the  Court  agreeing.  In  my  opinion, 
the  same  principle  is  applicable  to  the  con- 
struction of  8.  14,  subs.  1,  of  the  Act  of  1914. 
A  British  subject,  although  having  a  double 
nationality,    cannot   during  a   state   of    war 


divest  himself  of  his  allegiance  to  the  British 
Crown  in  order  to  become  solely  the  subject 
of  an  enemy  State.  On  that  ground  alone 
I  am  of  opinion  that  the  appellant's  case 
fails. 

But  there  is  a  further  ground  upon  which 
it  also  fails.  By  s.  1,  subs.  1,  of  the  Military 
Service  Act,  1916,  every  male  British  sub- 
ject ^ho  on  August  15,  1915,  was  ordinarily 
resident  in  Great  Britain,  and  had  attained 
the  age  of  eighteen  and  had  not  attained  the 
age  of  forty-one,  and  on  November  2,  1915, 
was  unmarried  or  was  a  widower  without  any 
child  dependent  on  him — 'the  appellant  comes 
within  that  description — shall,  unless  he  is 
within  certain  exceptions  not  material  to  this 
case,  '"be  deemed  as  from  the  appointed  date 
to  have  been  duly  enlisted  in  His  Majesty's 
regular  forces  for  general  service  with  the 
colours  or  in  the  reserve  for  the  period  of  the 
war."  The  appellant  was  on  the  appointed 
date  a  male  British  subject  within  the  ages 
specified,  and  therefore  is  deemed  to  have 
duly  enlisted  for  the  period  of  the  war.  That 
being  so,  why  is  he  entitled  to  obtain  hi^ 
discharge?  Assuming  for  this  purpose  that 
he  can  divest  himself  of  his  British  nation- 
ality and  become  an  alien,  why  is  he  entitled 
to  his  discharge  from  the  Army?  The  Act 
does  not  so  provide.  It  says  that  when  a 
person  is  once  enrolled  in  the  Army  he  is 
deemed  to  have  been  duly  enlisted  for  the 
period  of  the  war.  I  see  no  ground  upon 
which  the  appellant  is  entitled  to  Q\B.\m.  his 
discharge  from  the  Arm}'.  There  is  nothing 
in  the  provisions  of  the  Army  Act,  1881, 
which  says  that  if  a  person  becomes  an  alien 
he  shall  thereupon  be  entitled  to  be  dis- 
charged from  the  Army.  Even,  therefore,  if 
the  appellant  were  right  upon  the  first  point, 
in  my  opinion  he  fails  upon  the  second,  and, 
being  properly  within  the  control  of  the 
militaiy  authorities,  he  is  not  entitled  to 
discharge  even  if  he  has  become  an  alien. 

[140]  For  tlvese  reasons  I  am  of  opinion  on 
both  tlipse  groHnds  that  the  appeal  fails  and 
should   be   dismissed. 

BANKE8,  L.J.— *I  agree.  It  is  sufficient  for 
the  purpose  of  disposing  of  this  api)eal  to 
consider  the  second  point.  It  seems  to  nie  to 
be  plain  from  the  language  of  s.  1,  subs.  1, 
of  the  Military  Service  Act,  1916,  that  on 
the  appointed  date  the  applicant  became  sub- 
ject to  the  Act,  ajid  acquired  a  certain  statu- 
tory status — ^the  status  of  a  person  duly 
enlisted  for  the  period  of  the  war.  Having 
acquired  that  statutory  status,  he  cannot,  in 
my  opinion,  by  any  voluntary  act  on  his 
part,  whether  it  be  a  formal  declaration  of 
alienage  under  the  Act  of  1914,  assuming  for 
the  moment  that  he  could. make  it,  or  any 
less  formal  act,  divest  himself  of  that  status. 
This  seems  to  me  to  be  a  sufficient  ground  to 
dispose  of  the  appeal. 
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Boat,  J. — I  agree  on  both  the  points  which 
have  been  dealt  with  by  Swinfen  Eady,  L.J., 
and  for  the  reasons  given  by  him. 

As  regards  the  nonregistration  of  the  dec- 
laration, I  do  not  desire  to  express  any  opin- 
ion, but  if  it  is  the  intention  of  the  Secretary 
of  State  that  registration  shall  be  a  condition 
precedent  to  the  yalidity  of  the  declaration, 
he  can  easily  make  it  clear  by  amending  the 
regulations  to  that  effect. 

Appeal  dismissed. 


NOTE. 

Hie  reported  case  holds  that  though  a  na- 
tive born  British  subject  of  alien  parentage 
may  ordinarily,  on  aitriving  at  his  majority, 
elect  between  British  citizensliip  and  that  of 
his  father,  if  he  has  during  his  minority  been 
conscripted  into  military  service  in  the  course 
of  a  war  against  the  nation  of  his  father's 
nativity,  he  cannot  during  the  continuance 
of  the  war  make  a  declaration  of  alienage. 
The  liability  of  aliens  to  compulsory  military 
service  is  treated  in  the  note  to  R^  v.  Com- 
manding Officer,  etc.  Ann.  Cas.  1917C  809; 
and  the  rights  and  liabilities  of  alien  enemies 
are  discussed  in  the  note  to  Daimler  Co.  v. 
Continental  Tyre,  etc.  Co.  Ann.  Cas,  1917C 
170. 


GLORIEirX  ET  AI.. 

v. 

IJ0HTHIPE  ET  AI.. 

New  Jersey  Court  of  Errors  and  AppeaU 
November  16,  1915. 

SS  Bf.  J.  Law  109;  »e  AU.  94:. 


Reoording  Acts  —  Scope  of  Notice  from 
Record  —  IsLStnuneiit  outside  Obaln 
of  Title. 

The  word  "purchasers,**  in  section  53  of 
the  act  respecting  conveyances  (Comp.  Stat. 
p.  1552),  means  purchasers  of  the  same  land 
and  not  purchasers  from  the  same  grantor. 
A  purchaser  of  other  land  from  the  same 
grantor  is  not  charged  with  notice  of  building 
restrictions  contained  in  an  earlier  deed  not 
in  his  chain  of  title. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
Appeal  from  Supreme  Court. 

Action  by  William  L.  Glorieux  et  al., 
plaintiffs,  against  Charles  F.  Lighthipe  et  al., 
defendants.  Judgment  for  plaintiffs.  De- 
fendants appeal.  Tlie  facts  arc  stated  in  the 
opinion.    Reverskd.  ' 


Charles  F»  Lighthipe  for  appeilantB. 
Lehlb<ich  d  Johnson  for  respondents. 

[199]  SwAYZE,  J. — ^This  is  an  action  on 
covenants  for  title  contained  in  a  deed  from 
the  defendants,  heirs  of  Charles  A.  Lighthipe, 
to  William  L.  Glorieux.  The  breach  allied 
is  the  existence  of  an  encumbrance  in  the 
form  of  building  restrictions.  This  is  said 
to  have  been  created  bv  a  covenant  in  a  deed 
for  adjoining  land  made  by  Charles  A.  Light- 
hipe, the  [200]  ancestor,  to  one  Marsh,  in 
which  Lighthipe  covenanted  that  he  would 
not  convey  the  land  subsequently  conveyed 
by  his  heirs  to  Glorieux,  unless  the  grantee 
should  enter  into  a  covenant  of  the  same 
nature,  purport  and  effect  as  that  made  by 
Marsh,  which  should  be  inserted  in  the  deed. 
Lighthipe's  heirs  conveyed  to  Glorieux  with- 
out inserting  the  covenant.  Glorieux  himself 
testified  that  he  had  no  Actual  knowledge  of 
any  restrictions  upon  the  land  conveyed  to 
him,  and  his  counsel  in  argument  makes  the 
same  concession.  Since  the  very  foundation  of 
an  equitable  servitude  is  notice  to  the  pur- 
chaser of  the  servient  tenement,  the  plaint  iff  *s 
case  fails  unless  the  record  of  the  deed  to 
Marsh  constitutes  statutory  notice.  If  the 
Marsh  deed  were  in  the  plaintiff's  chain  of 
title,  the  case  would  present  no  difficulty.  It 
is  not,  and  we  are  confronted  with  the  ques- 
tion ol  the  effect  as  notice  of  a  prior  recorded 
deed  by  the  same  grantor  6ut  for  other  lands. 
Prior  to  the  act  of  1883  (Pamph.  L.  p.  215; 
Gen.  Stat.  p.  88e,  pL  143-145),  the  effect  ol 
the  record  as  notice  was  determined  by  prin- 
ciples of  equity  and  was  limited  to  deeda  in 
tlie  chain  of  title  of  the  person  sought  to  bo 
charged.  Lossy  y.  Simpson,  11  N.  J.  £jq. 
246;  H.  C.  Tack  Co.  v.  Ayers<  56  N.  J.  Eq. 
56,  38  Atl.  194;  Chandley  v.  Robinson  (N.  J.) 
75  Atl.  180;  Murray  v.  Ballou,  1  Johns.  Ch. 
<N.  Y.)  566;  Meacham  v.  Blaess,  141  Mich. 
258,  104  N.  W.  570.  See  also  18  Ann.  Cas.  17. 
Such  also  was  the  rule  in  other  jurisdictionfl. 
39  Cyc.  1719,  1728.  And  the  rule  was  so  stat- 
ed in  this  court  in  Mitehell  v.  D'Olier,  68  K. 
J  L.  375,  384,  63  Atl.  467,  S9  L.R.A.  949, 
although  the  present  question  was  not  neces- 
sarily involved  in  the  decision.  The  reason 
for  imputing  notice,  as  stated  by  Chief  Jus- 
tice Beasley,  speaking  for  this  court  in 
Brewer  v.  Marshall,  19  N.  J.  Eq.  637,  641, 
97  Am.  Bee.  679,  excludes  that  imputation 
where  the  deed  relied  on  is  not  in  the  chain 
of  title  of  the  party  to  be  charged.  The 
court  said:  ''The  law  conclusively  charges 
him  with  such  information,  because  the  deed 
which  eontaMis  this  restrictive  agreement, 
constitutes  one  of  the  mvmments  of  his  oton 
title"  The  rule  is  recognised  by  the  text- 
writers.  Story  Eq.  Jur.  §  400;  Pom.  Eq.  Jur. 
§  658 ;  note  to  LeNeve  ▼.  LeNeve,  2  L.  C.  Eq. 
<4th  ed.)    190. 
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[201]  The  act  of  1883  provided  that  the 
record  shpuld  beeome  and  be  lorthwith  notice 
to  all  persons  of  the  execution  thereof.  This 
wet  was  repealed  in  1898  (Pamph.  L.  p.  713) 
and  cannot  affect  the  present  case  since  Glor- 
ieux  did  not  take  title  until  1910.  The  case 
tarns  upon  the  construction  of  the  act  re- 
specting conveyances  of  1898  and  the  supple- 
ment of  1903  (Comp.  Stat.  p.  1552,  pi.  53, 
and  Comp.  Stat.  p.  155e,  pi.  57a-67c).  The 
act  of  1903  adds  nothing  material  to  the 
present  case.  It  seems  to  have  been  intended 
to  permit  the  reeord  of  certain  instruments 
not  mentioned  in  the  twenty-first  section  of 
the  act  rei^>ecting  c<mveyances,  and  may  have 
been  suggested  by  the  difficulty  that  arpse  in 
Lembeck,  etc.  Brewing  Co.  v.  Kelly,  63  N.  J. 
Eq.  401,  51  Atl.  794.  The  act  of  1903  was 
not  necessary  to  authorise  the  record  of  the 
deed  from  lighthipe  to  Marsh  since  that  was 
clearly  authorised  by  section  21.  The  act 
added  nothing  to  the  effect  of  the  record  as 
notice,  since  by  virtue  of  section  53,  the  rec- 
ord was  notice  not  only  of  the  execution  of 
the  deed  but  of  the  contents  thereof.  The 
only  effect  of  the  act  of  1903  was  to  extend 
the  provisions  of  section  53  to  other  instru* 
ments.  The  case  turns  therefore  upon  the 
constructi<m  of  section  53.  The  language  of 
that  section  is  narrower  and  more  limited 
than  that  in  the  a«t  of  1883.  Where  the 
earlier  act  made  the  record  notice  to  all  per- 
sons, the  act  of  1808  made  it  notice  only  to 
subsequent  judgment  creditors,  purchasers, 
and  mortgagees.  The  words  material  to  the 
present  case  are  ''subsequent  purchasers." 
Unless  Glorieux  was  a  "subsequent  purchas- 
er," the  statute  did  not  make  the  record  notice 
as  to  him.  llie  question  otherwise  stated  is 
whether  "subsequent  purchaser"  means  sub- 
sequent purchaser  from  the  same  grantor^  eif 
subsequent  purchaser  of  the  same  land.  The 
niore  natural  meaning  is  subsequent  purchas- 
er of  the  same  land.  In  most  cases  it  is 
probable  that  the  grantor  owna  no  other  land. 
Even  where  he  holds  other  tracts,  we  muat 
logically  hold  either  that  the  statutory  notice 
applies  only  to  the  particular  land  described 
in  the  deed  or  affects  all  other  land  owned 
by  the  grantor  at  least  in  the  same  county, 
whether  in  the  same  or  different  municipal!- 
ties^  whether  on  the  same  street  [202]  or  dif- 
ferent streets.  The  limitation  to  adjoining 
land  suggested  by  the  learned  Vice  Chancellor 
in  Howland  v.  Andrus,  80  N.  J.  £q.  276  (at 
p.  282)  83  Atl.  982,  is  not  suggested  by  any 
language  in  the  statute  and  would  lead  to 
an  anomalous  situation.  It  would  charge  with 
notice  the  purchaser  of  an  adjoining  lot,  but 
not  the  purchaser  of  the  next  lot  but  one, 
on  the  same  large  tract. 

The  construction  we  adopt  is  in  line  with 
the  history  and  purpose  of  the  registry  acts 
and  the  doctrine  of  constructive  or  statutory 
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notice  founded  thereon.  The  purpose  was  to 
protect  purchasers  of  land  which  had  already 
been  conveyed  by  an  unrecorded  deed  by  mak- 
ing that  deed  void  as  to  them.  This  purpose 
did  not  require  that  the  failure  to  record 
should  make  tlie  deed  void  as  to  subsequent 
purchasers  of  other  land.  The  words  "subse- 
quent purchaser"  occur  in  section  54  as  well 
as  in  section  oS ;  in  fact  their  use  in  connec- 
tion with  the  other  language  of  section  64 
antedates  as  matter  of  legislative  history 
their  use  in  section  53;  the  former  use  goes 
back  to  the  act  of  1799  (Pat.  L.  p.  399) ;  the 
latter  to  1898  only.  The  words  ought  to  have 
the  same  construction  in  both  sections.  To 
attribute  to  them  in  section  54  the  meaning 
of  subsequent  purchasers  from  the  same 
grantor  would  lead  to  an  absurdity.  Section 
o4  provides  that  an  unrecorded  deed  shall  be 
void  as  to  a  subsequent  purcdubser  in  good 
faith  for  value,  and  if  subsequent  purchaser 
means  a  purchaser  from  the  same  grantor  but 
of  different  land,  then  the  owner  of  land  by 
an  unrecorded  deed  would  be  unable  to  sue 
for  a  trespass  if  the  trespasser  happened  to 
be  a  subsequent  purchaser  from  the  same 
grantor.  Tliis  is  obviously  absurd  and  it  is 
absurd  because  it  extends  the  meaning  of 
the  words  beyond  the  necessity  of  the  mischief 
to  be  cured.  Yet  we  must  go  to  that  extent 
unless  we  hold  that  subsequent  purchaser  in 
section  54  means  only  subsequent  purchaser 
of  the  land.  *  If  we  give  the  words  that  mean- 
ing in  section  54,  we  must  give  them  the  Fame 
gleaning  in  section  53.  This  is  d^nonstrated 
by  a  consideration  of  the  American  doctrine 
of  notice  by  the  record.  That  doctrine  arose 
by  implication  from  the  statutory  provision 
(now  found  in  section  54)  [203]  making  an 
unrecorded  deed  void  as  to  subsequent  pur- 
chaaers.  The  fact  that  a  deed  was  void  as  to 
a  subsequent  purchaser  made  it  necessary  for 
a  careful  purchaser  to  see  that  all  deeds  in 
his  chain  of  title  were  recorded.  The  courts 
would  not  impute  to  him  a  failure  to  do  what 
he  ought  to  do,  but  assumed  that  he  had  done 
his  duty.  If  he  had,  he  must  have  found 
all  the  recorded  deeds  in  his  chain  of  title 
and  might  properly  be  charged  with  notice 
thereof  and  of  their  contents.  Pom.  Eq.  §  649 : 
Txisey  v.  Simpson,  11  N.  J.  Eq.  246.  There- 
was  no  express  statutory  provision  making 
the  record  notice  until  1883,  and  if  that  act 
did  in  fact  broaden  the  scope  of  the  notice 
(as  to  which  we  express  no  opinion),  it  was 
repealed  in  1898.  In  that  year  the  legisla- 
ture, in  enacting  section  53  limited  tlie  notice 
to  the  same  class  of  persons  to  whom  it  had 
been  limited  by  construction  prior  to  1888. 

The  reason  of  the  l^islation  and  the  argu- 
ment ab  inoonvenienti  point  to  the  same  re- 
sult. The  record  is  held  to  be  constructive 
notice  because  a  man  is  bound  to  examine 
his  own  title  or  take  the  risk  of  not  doing 
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so.  A  purchaser  may  well  be  held  bound  to 
examine  or  neglect  at  hie  peril,  the  record 
of  the  conveyances  under  which  he  claims,  but 
it  would  impose  an  intolerable  burden  to  com- 
pel him  to  examine  all  conveyances  made  by 
every  one  in  his  chain  of  title.  The  case 
differs  from  the  conveyance  of  an  easement  or 
any  interest  that  lies  in  grant.  A  grant  takes 
effect  regardless  of  notice;  an  equitable  servi- 
tude is  the  creature  of  equity  alone  and  de- 
pends entirely  on  the  existence  of  notice. 
Confessedly,  Lighthipe'g  covenant  to  insert  re- 
strictions in  subsequent  deeds  was  not  en- 
forceable at  law  against  Glorieux.  It  clearly 
was  not  a  grant. 

The  result  is  that  the  plaintiff  failed  to 
prove  that  the  land  conveyed  to  Glorieux  was 
burdened  with  the  restrictions  contained  in 
the  deed  from  Lighthipe  to  Marsh,  and  the 
nonsuit  should  have  been  granted  for  that 
reason. 

The  judgment  must  be  reversed  to  the  end 
that  a  venire  de  novo  may  be  awarded. 

[204]  For  affirmance:     None. 

For  reversal:  The  Chancellor,  Chief  Justice, 
Garrison,  Swayze,  Trenchard,  Parker,  Bergen, 
Minturn,  Kalisch,  Black,  Vredenburgh,  White, 
Terhune,  Heppcnhciraer,  Williams,  Taylor, 
JJ.— 16. 


NOTE. 

Record  of  Instrninent  Out  of  Line  of 
Title  as  ConstruotiTe  Notice. 

Introductory,  486. 
General  Rule,  486. 
Application  of  Rule: 

Instrument  Executed  by  Stranger  to  Title 

Generallv,  487. 
Instrimicnt  Executed  by  Grantee  in  Un- 
recorded Deed,  488. 
Instrument    Executed    l>efore    Title    Ac- 
quired, 488. 
Instrument  Executed  after  Title  Parted 

with,  489. 
Instrument    Affecting    Other    Property, 
489. 
Exception  to  Rule.  480. 


Introductory, 

It  is  the  purpose  of  this  note  to  review 
the  recent  decisions  involving  the  record  of 
an  instrument  out  of  the  line  of  title  as  con- 
structive notice.  The  earlior  cases  on  tliis 
question  are  collected  in  the  notes  to  Fuller- 
ton  Lumber  Co.  v.  Tinker,  18  Ann.  Cas.  11; 
Davis  V.  Monroe,  67  Am.  St.  Rep.  581;  Pyles 
V.  Brown,  69  Am.  St.  Rep.  794  and  White 
V.  McGregor,  71  Am.  St.  Rep.  876. 


General  Rule» 

It  is  the  general  rule  that  the  record  of 
an  instrument  out  of  the  line  of  title  is  not 
constructive  notice  of  tlie  contents  of  the 
instrument,  or  in  other  words,  the  record  of 
an  instrument  is  notice  only  to  thoee  persons 
who  are  compelled  to  der&ign  title  through 
it.  Abbott  V.  Parker,  103  Ark.  425,  147  S. 
W.  70;  Moore  v.  Morris,  118  Ark.  616,  177 
S.  W.  6;  Thorpe  v.  Hclmer,  276  III  86,  113 
N.  E.  954;  Marshall  v.  Hill,  246  Mo.  1,  151 
S.  W.  131;  Goodell  v.  Taylor  (N.  J.)  97  Ati. 
569;  Simonaon  v.  Wenzel,  27  N.  D.  688,  147 
N.  W.  804;  Perkins  v.  Cissell,  32  Okla.  827, 
124  Pac.  7;  Lee  V.  Tieman,  1  Add.  (Pa.)  348; 
Smyly  v.  Colleton  Cypress  Co.  95  S.  C.  347, 
78  S.  E.  1026;  Gamble  v.  Martin  <Tex.) 
151  S.  W.  327;  Burr  v.  Dyer,  60  Wash.  608, 
111  Pac.  866.  And  see  the  reported  case. 
See  also  Schneidau  v.  New  Orleans  Land  Co. 
132  La.  264,  61  So.  225;  Crowley  v.  Norton. 
131  Minn.  99,  164  N.  W.  743. 

A  reason  for  the  rule  that  an  instrument, 
the  record  of  which  constitutes  constructive 
notice,  must  emanate  from  the  holder  of  the 
record  title,  was  stated  in  Harris  v.  Reed, 
21  Idalio  364,  121  Pac.  780,  wherein  the  court 
said:  '*In  this  state  tiie  statute  provides  no 
method  for  keeping  a  numerical  record  and 
index  of  real  property  and  of  conveyances 
affecting  the  same.  It  only  provides  for  al- 
phabetical indexes  of  grantors  and  grantees 
(sees.  2063  and  2068,  Rev.  Codes).  Where, 
therefore,  a  stranger  to  the  record  title  ex- 
ecutes an  instrument  purporting  to  convey 
or  encumber  real  estate  and  causes  the  same 
to  be  recorded,  there  is  no  method  provided  by 
the  statute  of  this  state  whereby  a  person 
about  to  deal  with  snch  property  would  be 
able  to  find  the  record  of  such  conveyance  or 
incumbrance  executed  by  such  stranger;  nor 
do  the  recording  laws  require  Uie  recorder 
to  make  any  such  index,  notation  or  record 
as  would  enable  either  him  or  anyone  else 
to  find  such  record  if  he  were  making  an 
abstract  of  the  title  to  such  property.  In 
view  of  this  condition  of  this  statute  it  would 
seem  that  the  conveyance  meirtioned  in  see. 
3159,  which  constitutes  constructive  notice  to 
subsequent  purchasers  and  mortgagees,  must 
be  intended  as  a  conveyance  emanating  di- 
rectly, or  through  mesne  conveyances,  from 
tlie  holder  of  the  record  title.  The  legislature 
certainly  did  not  mean  to  enact  an  absurdity 
or  provide  for  a  constructive  notice  that 
would  never  be  likely  to  give  any  actual 
notice  to  one  who  might  in  fact  search  the 
records.  Let  us  suppose  for  the  sake  of 
illustration  that  under  the  statute  Mrs.  Har- 
ris [tlie  purchaser  from  the  record  owner] 
was  chargeable  with  notice  of  the  mortga<n-* 
executed  by  Rohwer  and  wife  in  favor  of 
Reed  Bros.,  and  that  she  had  gone  to  the 
records  and  actually  examined  the  mortgage 
and    familiarized    herself    with    the   contents 
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thereof.  What  would  ehe  have  naturally 
done  immediately  after  examining  this  mort- 
gage? The  answer  Is  obvious.  She  would 
have  gone  to  the  record  to  see  if  Young,  in 
whom  the  record  title  rested,  had  ever  parted 
with  <x  in  any  way  encumbered  his  title,  and 
if  not,  the  inquiry  would  have  ended  there. 
Unless  she  could  find  where  Rohwer  had 
Acquired  some  interest  or  title  either  by  di- 
rect or  mesne  conveyances  from  Young,  she 
would  have  been  justified  in  at  once  con- 
cluding that  Rohwer  was  a  stranger  to  the 
title  and  a  mere  meddler  and  interloper  who 
had  no  interest  in  the  property.  This  illns- 
•  tration  leada  us  to  the  further  question,  If 
she  had  actual  notice  of  the  records  of  the 
Rohwer  mortgage,  where  would  she  go  to 
acquire  information  and  learn  the  true  situa- 
tjoa  with  reference  to  Rohwer's  title?  Would 
she  go  to  the  records  of  Fremont  county 
where  the  recording  laws  say  all  conveyances 
shall  be  recorded  (sec.  3160),  or  would  she 
go  to  Nebraska  and  make  inquiry  of  Rohwer 
as  to  the  nature  of  his  title?  And  suppose 
she  did  this  latter  thing,  would  she  take 
Bohwer's  word  for  the  nature  of  his  contract 
and  conveyance  and  the  character  of  his 
title,  or  would  she  demand  to  see  the  in- 
strument itself?  The  absurdity  of  such  a 
position  is  at  onoe  apparent.  It  is  for  just 
sach  cases  that  the  recording  laws  were  enact- 
ed." 

AppUoation  of  Rule* 

IKSTBUMEKT  £xBcirrn>  BY  Stbaitobb  to  TiTtA 

Gencbaixt, 

In  applying  the  general  rnle  as  heretofore 
stated  it  is  generally  held  that  the  registra- 
tion of  a  conveyance  executed  by  one  who 
is  a  stranger  to  the  title  as  shown  by  the- 
records,  that  is,  a  grantor  who  does  not 
appear  in  the  chain  of  recorded  conveyances 
or  other  title  records,  as  one  who  has  an 
Interest  in  the  land  in  question,  is  not  con- 
structive notice  to  a  subsequent  purchaser 
in  the  regular  chain,  ol  title.  Brannan  v. 
Marshall,  184  Ala.  375,  63  So.  1007 ;  Stand- 
ard Oa  Co.  V.  Slye,  lMJCaL..435,  129  Pac. 
589;  Goursey  v.  Coursey,  141  Ga.  65,  80 
S.  £.  462;  Sinclair  v.  Gunzenhauser,  179  Ind. 
78,  98  N.  £.  37,  100  N.  £.  376;  Banister  v. 
Fallis,  85  Kan.  320,  116  Pac.  822;  Ora  v. 
Bane,  92  Kan.  667,  141  Pac.  303,  followed  in 
Hunt  v.  Bane,  92  Kan.  569,   141  Pac.   304. 

Thus  ia  Standard  Oil  Co.  v.  Slye,  supra,  it 
appeared  that  a  leaae  which  was  not  recorded, 
was  assigned  several  times,  one  of  the  in- 
termediate assignments  being  recorded.  It 
was  held  that  the  record  gave  no  notke  of  the 
contentfl  of  the  lease  to  a  graator  of  the 
lessor.  The  court  said:  "It  is  conceded  by 
respondent  that  the  Harper  lease  was  not  of 
record,  although  one  of  the  intermediate  as* 


signments  thereof  was  recorded.  This  was 
the  assignment  of  the  lease  from  Mt.  Pelee 
Oil  Company  to  George  D.  Roberts;  but  the 
parties  to  this  assignment,  being  strangers 
to  the  record  title,  the  recording  thereof 
gave  no  notice  of  the  contents  of  the  lease. 
There  was  therefore  no  such  con- 
structive notice  as  would  have  been  pre- 
sumed from  a  recorded  lease  from  the  In- 
dependence Oil  Company  to  Harper." 

In  Ora  v.  Bane,  92  Kan.  667,  141  Pac.  303, 
the  facts  were  stated  by  the  court  as  follows: 
"On  May  27,  1910,  while  the  record  title  to 
a  tract  of  land  stood  in  Charles  R.  Hinton, 
D.  H.  Bane  made  a  deed  of  general  warranty, 
purporting  to  convey  it  to  Charles  Ora.  This 
deed  was  recorded  June  3,  1910.  Bane,  acting 
as  the  agent  of  Hinton,  negotiated  a  sale 
of  the  property  from  Hinton  to  John  H. 
Wood,  and  a  deed  from  Hinton  to  Wood  was 
executed  June  10,  1910,  and  recorded  June 
18,  1910.  In  December,  1910,  Ora  brought 
an  action  to  quiet  title  against  Wood,  alleging 
in  substance  that  Hinton  had  held  the  legal 
title  to  the  land  in  trust  for  Bane,  who  had 
been  the  real  owner;  that  the  deed  from 
Bane  to  Ora  therefore  passed  a  good  title; 
and  that  Wood  acquired  his  deed  under  such 
circumstances  as  precluded  his  asserting  title 
as  an  innocent  purchaser  upon  the  strength 
of  the  record.  Ora  recovered  a  judgment, 
and  Wood  appeals."  In  reversing  the  judg- 
ement of  the  trial  court,  the  appellate  court 
I  said:  "There  was  some  evidence  of  transac- 
tions between  Bane  and  Hinton,  but  we  do 
not  discover  in  the  abstract  anything  indi- 
cating that  Bane  and  not  Hinton  was  the 
real  owner  of  the  property,  beyond  Bane's 
execution  of  the  warranty  deed,  which  was  an 
assertion  of  title.  Assuming,  however,  that 
Hinton  in  fact  held  the  title  in  trust  for 
Bane,  we  think  it  muat  be  held  that  Wood 
was  protected  by  the  state  of  the  record.  The 
only  evidence  on  the  subject  was  that  of 
Wood  himself,  who  was  called  as  a  witness 
by  the  plaintiff.  According  to  his  testimony 
the  land  deal  came  about  in  this  way:  Bane 
told  him  that  Hinton  owned  the  land  and 
that  he*  (Bane)  had  it  for  trade.  Wood 
offered  some  mining  stock  and  Tennessee  land 
for  it.  Bane  said  he  would  submit  the  propo- 
sition to  Hinton.  Later  Bane  notified  Wood 
that  the  offer  was  accoptetl,  and  the  papers 
were  exchanged.  Wood  traded  without  re- 
quiring an  abstract  or  looking  up  the  title 
because  he  knew  the  amount  of  mortgages 
against  the  property  and  regarded  it  as  en- 
cumbered to  nearlv  its  full  value  and  did  not 
care  much  about  the  title.  He  did  not  see 
the  land,  but  had  been  all  over  the  localitv 
and  knew  about  what  it  was  worth.  He  de- 
livered his  papers  to  Bane  for  Hinton,  the 
deed  running  to  the  latter,  and  asked  Bane 
to  have  the  deed  from  Hinton  recorded.     It 
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was  filed  for  record  by  Bane  and  afterwards 
sent  to  Wood.  We  do  not  regard  this  evidence 
as  justifying  a  finding  that  Wood  was  not 
entitled  to  protection  as  a  purchaser  in  good 
faith.  The  recording  of  the  deed  made  to 
Ora  imparted  no  constructive  notice  to  Wood 
of  the  claim  of  Ora  because  the  grantor,  Bane, 
was  a  stranger  to  the  record  title." 

In  Coursey  v.  Coursey,  141  Ga.  65,  80  S.  E. 
462,  it  appeared  that  the  purchaser  at  a 
void  execution  sale  of  land  owned  by  a  hus- 
band and  wife,  conveyed  the  land  to  the  wife 
in  trust  for  her  children,  the  deed  being 
recorded.  Subsequently  the  land  was  sold  by 
the  husband  and  wife  as  individuals  to  a 
third  person.  In  holding  that  the  record  was 
no  notice  to  the  subsequent  purchaser  the 
court  said:  "The  question  then  arises,  what 
notice  was  shown  to  the  defendant's  testator? 
The  deed  from  McLeod  to  Mrs.  Coursey  as 
trustee  was  recorded.  But,  as  McLeod  was 
not  proved  to  have  a  legal  title,  the  record 
of  the  deed  was  not  constructive  notice  to 
the  subsequent  purchaser  from  Mr.  and  Mrs. 
Coursey  as  individuals.  The  husband  and 
wife  already  had  title  to  property  individual- 
ly. This  deed  was  not  a  part  of  the  chain 
under  which  the  purchaser  claimed,  and  as 
to  him  it  was  not  constructive  notice." 

Instrument  Exbcui'ed  by  Grantee  in  Uw- 

RECORDED    DeED. 

The  record  of  an  instrument  executed  by 
the  grantee  in  an  unrecorded  conveyance  is 
not  constructive  notice  to  siibsequent  pur- 
chasers of  the  same  property  from  the  grantor 
in  the  unrecorded  conveyance.  Prince  v.  Cart- 
er, 186  Ala.  535,  65  So.  326;  Abbott  v.  Parker, 
lOS  Ark.  425,  147  S.  W.  70;  Rowe  v.  Hender- 
son Naval  Stores  Co.  139  Ga.  318,  77  S.  £. 
17;  Harris  y.  Reed,  21  Idaho  364,  121  Pac. 
780;  John  T.  Moore  Planting  Co.  v  Morgan's 
Jjouisiana,  etc.  R.  etc.  Co.  126  La.  840,  53 
So.  22;  Board  of  Education  v.  Hughes,  118 
Minn.  404,  136  N.  W.  1095,  41  L.R.A.(N.S.) 
637;  Gamble  v.  Martin  (Tex.)  1.51  S.  W. 
327.  See  also  Central  Indiana  R.  Co.  v. 
McMains,  58  Ind.  App.  132,  107  N.  £.  88. 

Thus  in  John  T.  Moore  Planting  Co.  v. 
Morgan's  Louisiana,  etc.  R.  etc.  Co.  supra, 
it  was  contended  by  the  defendant  that  the 
rifoordation  of  a  deed  executed  by  the  grantee 
in  an  unrecorded  deed  was  a  sufficient  notice 
to  one  holding  under  a  subsequent  recorded 
conveyance  and  in  answering  the  contention 
the  court  said:  "In  support  of  this,  they 
rely  upon  the  decision  of  this  court  in  Holl* 
ingsworth  v.  Wilson,  32  La.  Ann.  1012,  hold- 
ing that  if  A  sells  to  B  and  B  sells  to  C 
and  the  sale  by  A  is  never  recorded,  but  that 
by  B  is;  and  A  subsequently  to  the  recorda- 
tion of  the  sale  by  B  to  C  sella  to  D  by 
recorded  title,  the  title  of  C  will  be  better 
than  that  of  D.     The  effect  of  that  decision 


is  to  hold  that  B,  whose  title  is  pronounced 
by  the  Code  to  be  'utterly  null  and  void'  as 
against  persona  dealing  with  A  can  convey  a 
title  which  will  be  good  as  against  pentoua 
who  have  dealt  with  A.  In  other  words,  that 
B  who  has  no  title  can  convey  title;  and 
that  third  persons,  who  examine  the  record 
and  find  that  A  has  never  divested  himself 
of  the  title,  cannot  safely  acquire  from  him, 
because  some  stranger  to  the  record  title 
has  made  out  and  recorded  a  title  in  favor 
of  some  other  stranger  of  which  collateral, 
and  we  might  say  utterly  irrelevant,  cir- 
cumstance D,  while  dealing  with  A,  may 
have  been  in  complete  ignorance;  since,  in 
tracing  the  title,  the  only  person  with  whose 
acts  he  was  concerned  was  A.  By  such  a  de- 
cision, article  2266  [Civ.  Code],  instead  of 
nullifying  the  unrecorded  title,  would  itself 
be  nullified.  This  Hollingsworth  v.  Wilson 
decision  is  founded  upon  decisions  which  were 
made  prior  to  the  enactment  of  article  2266, 
supra,  and  must  be  considered  merely  as  the 
result  of  inadvertence.  All  doubt  that  may 
have  ever  existed  since  the  enactment  of  Act 
No.  274  of  1855,  now  article  2266,  supra,  as 
to  the  utter  nullity  for  any  purpose  of  an 
unrecorded  title  to  the  real  estate  in  so  far 
as  the  rights  of  third  persons  are  concerned, 
must  be  considered  as  having  been  set  at  rest 
by  the  decision  of  this  court  in  the  case  of 
McDuffie  V.  Walker,  125  La.  152,  51  So.  100. 
The  defendant  company  has,  therefore,  no 
title  by  deed  to  any  part  of  the  property." 

In  Rowe  v.  Henderson  Naval  Stores  Co.  139 
Ga.  318,  77  S.  E.  17,  the  plaintiff  claimed  un- 
der a  recorded  lease  executed  by  the  successor 
in  title  of  the  grantee  in  an  unrecorded  deed. 
The  defendant  claimed  under  a  recorded  deed 
executed  by  the  administrator  of  the  grantor 
in  the  unrecorded  deed.  It  was  held  that 
the  claim  of  the  defendant  was  entitled  to 
priority. 

Instrument    Executed    befobb    Titlb   Ac- 

Quiaia). 

Where  an  instrument  affecting  tiie  title  to 
land  is  executed  before  the  acquisition  of  title 
by  the  grantor,  its  recordation  is  not  con> 
struct!  ve  to  persons  taking  a  Conveyance  from 
the  grantor  after  he  haft  acquired  the  title 
Richardson  v.  Atlantic  Coast  Lumber  Corp. 
fl3  S.  C.  254.  75  S.  E.  371;  Anderson  v.  Farm- 
er {Tex.)  189  S.  W.  50S.  And  see  Breen  v. 
Morehead,  Ann  Cas.  101 4 A  1285,  and  the  note 
thereto,  which  discusses  the  question  he^w  far 
back  a  purchaeer  is  bound  to  search  the  title 
of  his  vendor. 

In  Richardson  ▼.  Atlantic  Ooast  Lumber 
Corp.  supra,  it  was  said:  "This  appeal 
raises  the  question  whetiier  tiie  record  of  a 
deed  conveying  certain  lands,  with  the  usual 
covenants  of  warranty,  which  includes  a  tract 
of  which  the  grantor  was  not  then  owner,  but 
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whien  was  subsequently  eonreysd  to  him  by 
the  owner,  and  afterwards  reconveyed  to  the 
owner  by  him,  affords  such  constructive  no- 
tice, as  will  preTent  the  owner  frcon  relying 
upon  the  plea  of  purchaser  for  valuable  con- 
sideration without  notice,  against  the  grantee 
of  the  recorded  deed,  when  it  appears  that 
the  owner  was  in  the  actual  poases&ion  of  his 
land,   under  a  previously  recorded  deed,  at 
the  time  it  was  wrongfully  conveyed.    .    .    . 
Section  214  of  Wade  on  Notice  is  as  follows: 
'The   purchaser   is  not  charged  with  notice 
from    the   record    of    conveyances    from    his 
grantor,  prior  to  such  grantor's  acquisition 
of  title.     In  such  cases,  the  subsequent  pur- 
chaser would  not  be  estopped,  by  the  record 
of  a  mortgage  from  his  grantor,  prior  to  the 
date  of  his  grantor's  deed.     To  hold  other- 
wise would  be  to  impose  on  the  purchaser, 
the  duty  of  examining  the  records  indeimite- 
1y.'    And  in  section  216  the  same  author  says : 
"Upon  both  principle  and  authority,  it  seems 
more  consonant  with  the  recording  acts,  to 
absolve  purchasers  from  the  duty  of  examin- 
ing the  records  for  conveyances  from  their 
grantors,  prior  to  the  time  when  they  had 
a  title  to  convey.'    .    .    .    The  reasons  which 
gave   rise  to  the  rule  in    such   cases   are: 
1.  That  the  grantee  is  estopped  by  his  con- 
duct, from  relying  upon  the  record  as  con- 
structive notice  to  a  subsequent  purchaser  for 
value  without  notice,  because  he  is  guilty  of 
an   act  of  wrobg,  by  failing  to  exercise  due 
diligence   to  ascertain  whether  his  grantor 
has  a  good  title,  and  thus  by  his  negligence 
participates  hi  easting  a  cloud  upon  the  title 
of  the  owner.     2.  A  contrary  doctrine  would 
not  only  entail  much  inconvenience  in  search- 
ing the  records,  but  would  render  titles  to 
land,  to  a  great  extent,  uncertain — such   a 
result  being  ftgainst  the  spirit  of  tlie  record- 
ing acts,  as  well   as   against  public   policy. 
The  role  is  especfally  applicable  in  the  pres- 
ent case,  for  the  reason,  that  both  the  grantor 
and  grantee  had  at  least  constructive  notice 
of  T.  M.   Richardson's  title,  not  only   from 
the  fact  that  he  was  in  poesession,  but  from 
his  recorded  deed." 

l5STBU]fENT   KXECXmCD   AFTEB   TlTLE   PARTED 

WITH. 

It  has  been  held   that  the  record  of  an 
instrument  executed  after  the  title,  as  shown 
by  the  records,  has  been  parted  with  by  the 
owner  of  the  property  affected  by  the  instru- 
ment, is  not  constructive  notice  to  persons 
dealing  with  the  prior  title.    David  City  First 
Kat.  Bank  v.  Spelts,  »4  Neb.  387,  143"  N.  W. 
218;  Bradtl  v.  Sharkey,  58  Ore.  153,  113  Pac. 
65.3;  Cetti  v.  Wilson   (Tex.)   188  8.  W.  S)96; 
Stolte  V.  Karren   (Tex.)  191  S.  W.  600.     See 
also  Kaiser  V.  Idleman,  57  Ore.  224,  108  Pac. 
193,28  L.R.A.(N.S.)  169;  Hall  v.  Williamson 
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Law  199. 

Grocery  Co.  69  W.  Va.  671,  72  S.  E.  780. 
"A  purchaser,  who  has  recorded  the  convey- 
ance by  which  he  Acquires  title,  is  not  bound 
to  watch  the  records  to  see  if  his  grantor 
has  subsequently  conveyed  the  same  land  or 
part  of  it  to  some  other  person.  A  deed  is 
only  constructive  notice  to  subsequent  pur- 
chasers. L.  O.  L.  §  T129.**  Bradtl  v.  Sharkey, 
supra.  In  David  City  First  Nat.  Bank  v. 
Spelts,  supra,  it  was  held  that  the  filing  of 
a  judgment  against  one  who  had  previously 
conveyed  the  same  land  by  a  quitclaim  deed 
to  a  purchaser  for  value  did  not  affect  the 
title  of  the  purchaser  of  the  land. 

It  has  been  held  that  one  who  purcha<?es 
from  the  grantee  in  an  unrecorded  deed  sub- 
sequently to  the  recording  of  a  second  deed 
executed  by  the  grantor  in  the  unrecorded 
deed  is  not  affected  by  the  notice  of  the  second 
deed.  Gibbs  v.  Eastham  (Tex.)  143  S.  W. 
323.  See  also  Delay  v.  Truitt  (Tex.)  182 
S.  W.  732. 

Instrument  AprECTmo  Other  Propebtt. 

It  is  generally  held  that  the  record  of  an 
instrument  conveying  certain  property  is  not 
notice  of  the  contents  of  the  instrument  to 
one  holding  under  a  conveyance  of  other  prop- 
erty belonging  to  the  same  grantor.  Provi- 
dence Forge  Fishing,  etc.  Club  v.  Gill,  117  Va. 
557,  85  S.  £.  464.  And  see  the  reported  case. 
See  also  Thompson  v.  Cole  (Tex.)  126  S,  W. 
923. 

ThUs  in  Providence  Forge  Fishing,  etc.  Club 
y.  Gill,  supra,  it  appeared  that  a  deed  of  trust 
conveying  a  tract  of  land  contained  a  recital 
excepting  therefrom  a  portion  of  the  tract 
which  the  owner  had  agreed  to  convey  to  a 
third  person.  It  was  held,  that  the  recital 
did  not  affect  a  subsequent  purchaser  from 
the  owner  of  the  portion  excepted  from  the 
operation  of  the  deed  of  trust  with  notice  of 
the  rights  of  the  purchaser  under  the  execu- 
tory contract.  The  court  said;  *'It  is  clear 
that  the  deed  of  trust  containing  the  recital 
relied  on  is  not  a  link  in  the  chain  of  title  to 
the  ten  acres  of  land  bought  from  the  club  by 
the  appellant.  Pollock.  He  does  not  claim 
through  it  or  against  it;  nor  does  it  convey  or 
concern  the  land  purchased  by  him,  but  con- 
veys other  land  of  the  grantor  in  which  he  has 
no  interest.  W^e  are  of  opinion  that  inasmuch 
as  the  deed  of  trust  relied  on  is  wholly  apart 
from  and  outside  of  the  appellant  Pollock's 
chain  of  title  to  the  ten  acres  of  land  pur- 
chased by  bin?,  he  is  not  charged  by  its  re- 
citals with  constructive  notice  of  the  un- 
recorded contract  which  the  appellee  Gil) 
cUims  under. 

Exception  to  Rule, 

It  has  been  held  that  where  a  grantor  ha<< 
executed   diffci-ent   convevamies  to  the   same 
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OrouLd  for  Vaoatims  Award  —  Inado* 
qnacy. 

Insured,  by  written  agreement  submitting 
to  referees  amount  of  its  loss  under  a  policy 
of  tire  insurance,  is  entitled  to  an  honest 
award  free  from  the  taint  of  fraud  or  preju- 
dice, but  mere  inadequacy  of  an  award  hon- 
estly made  without  mistEike  is  no  ground  for 
setting  the  award  aside,  to  justify  which  the 
inadequacy  of  the  award  must  be  so  strong, 
gross,  and  manifest  that  it  would  be  impossi- 
ble to  state  it  to  a  man  ot  common  sense 
without  producing  an  exclamation  at  the  in- 
equality of  it,  so  that  the  difference  between 
Uie  insured's  alleged  value  of  $100,000  and 
an  award  of  $57,604  after  the  referees  had 
disallowed  elements  of  damages,  one  of  which 
amounted  to  at  least  $20,000,  did  not,  of 
itself,  show  fraud,  bias,  or  prejudice  so  as  to 
justify  a  setting  aside  of  the  award  on  the 
ground  of  inadequacy,  but  the  parties  having 
chosen  that  tribunal  were  bound  thereby. 

Apreeaient  to  Pay  Z^oss  withiii  Speoi- 
^     fled  Tinto  —  Constmctioii* 

Under  a  contract  of  insurance,  providing 
that  within  sixty  days  after  written  notice 
of  the  fire  or  the  furnishing  of  a  sworn  state- 
ment on  request  the  insurer  should  pay  the 
amount  for  which  it  should  be  liable,  which 
amount,  if  not  agreed  upon,  should  be  ascer- 
tained by  award  of  three  referees  chosen  in 
the  manner  designated,  and  that  the  award 
of  a  majority  should  be  conclusive  and  final 
as  to  the  amount  of  loss,  in  view  of  Laws 
1910,  c.  552,  relating  to  sworn  statements  of 
loss,  the  obligation  of  the  insurer  is  to  pay 
within  sixty  days  after  the  notice  of  the  fire 
or  the  submission  of  the  sworn  statement 
when  demanded,  even  though  the  precise 
amount  is  not  then  ascertained. 

ProTislou  for  Arbitration  —  Validity. 

A  contract  of  insurance,  providing  that  the 
company,  within  sixty  days  after  notice  of 
fire  in  writing,  or  the  submission  of  sworn 
statement  on  request,  should  either  pay  the 
amount  for  which  it  should  be  liable,  which 
amount,  if  not  agreed  upon,  should  be  ascer- 
tained by  award  of  referees,  and  that  the 
award  in  writing  of  a  majority  should  be 
conclusive  and  final  as  to  the  amount  of  loss, 
that  such  reference,  unless  waived,  should  be 
a  condition  precedent  to  any  rirrht  of  notion 
at  law  or  in  equity  to  recover  such  loss,  was 
not  an  arbitration  of  the  whole  controversy 
but  only  a  stipulation  for  determining  the 
amount  of  damages,  and  is  a  valid  provision 
not  obnoxious  to  the  principle  that  contracts 
to  oust  courts  of  their  jurisdiction  are  not 
binding. 

[See  2  Am.  St.  Rep.  586.] 

Amrard  bm  Condition  Precedent  to  Re- 
covery on  Policy. 

Under  a  contract  of  insurance,  providing 
for  the  determination  of  the  amount  of  loss 
by  award  of  referees,  and  that  an  award  in 
writing  of  a  majority  should  be  conclusive, 
and  that  such  reference,  unless  waived  by  the 
parties,  should  be  a  condition  precedent  to 
any  right  of  action  at  law  or  in  equity  to 
recover  such  loss,  the  reference,  and  not  the 
award,  was  the  condition  precedent  to  an  ac- 


tion at  law,  BO  that  the  declarati<m,  alle^gin^ 
a  reference  and  a  definite  refusal  to  joip^  in 
another  reference,  is  not  defective  in  failing 
to  allege  a  valid  award. 

[See  8  Ann.  Cas.  171;  Ann.  Cas.  19151) 
331.] 

Same. 

Under  a  policy  of  fire  insurance  that  if  the 
amount  for  which  the  company  was  liable 
was  not  agreed  upon  it  should  be  ascertaiTiod 
by  an  award  of  referees,  that  an  award  in 
writing  of  a  majority  should  be  conclusive. 
and  th;it  such  reference,  unless  waived,  should 
be  a  condition  precedent  to  any  action  at  law 
or  in  equity  to  recover  for  such  loss,  the 
insured's  cause  of  action  is  upon  the  policy 
of  insurance,  and  not  upon  the  award,  whicli. 
if  valid,  is  simply  the  evidence  as  to  the 
amount  of  loss. 

ConclnslTeness   of   Award  —  Righ^    -to 
Impeach  in  Action  cm.  Policy. 

The  question  whether  an  award  of  referees 
appointed  under  a  policy  of  fire  insurance  t«» 
ascertain  the  amount  of  loss  should  be  »ei 
aside  may  be  determined  in  the  insured's  ac- 
tion of  contract  upon  the  policy,  without  re- 
sort to  equity,  under  the  rule  that  an  award 
may  be  impeached  at  law  for  mistake  of  fact 
not  appearing  on  its  face,  and  in  such  action 
the  defendant  might  offer  to  show  the  valid- 
ity of  the  award  in  bar  to  an  actios  thereon. 

Effect  of  Failnre  of  Arhitration. 

The  provision  of  a  policy  of  fire  insurance 
for  ascertainment  of  the  amount  of  loss  or 
damage  by  a  reference  and  award  is  not  satis- 
fied by  one  appointment  of  referees,  and  it  is 
not  the  law  that  an  insured  may  recover, 
unless  it  appears  that  the  award  has  failed 
through  his  fault. 


Declaration,  in  an  action  of  contract  upon 
a  policy  of  fire  insurance  in  the  standard 
form,  setting  out  a  contract  of  insurance,  a 
total  loss  of  the  property  insured,  together 
with  a  compliance  with  ^le  eondition  prece- 
dent to  the  effect  that  there  must  be  a  refer- 
ence  to  ascertain  the  amount  of  loss  that  the 
award  was  invalid,  insured's  offer  to  proceed 
to  a  new  arbitration  and  the  insurer's  refusal 
to  do  so  and  its  insistence  on  the  validity 
of  the  award  made,  sets  out  a  cause  of  action 
on  the  pplicy. 

Appeal  from  Superior  Court,  Suffolk 
county:     Wait,  Judge. 

Action  by  Second  Society  of  Universalists 
in  Town  of  Boston,  plaintiff,  against  Royal 
Insurance  Ck)mpany,  Limited,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts   are   stated  in   the  opinion.     Re- 

VEBSED. 

Gleason  d  Biggins  for  appellant. 
Warner,  Warner  d  Stackpole  for  appell(M\ 

[520]  RuGG,  C.J.—This  is  an  action  of 
contract  upon  a  policy  of  fire  insurance  in  the 
Massachusetts  stiindard  form.     The  material 
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aO«gatioiis  of  the  declaration,  after  averring 
the  issuance  of  the  policy,  a  total  loss  by  tfre 
of  the  buikUng  injured,  and  the  inability  of 
the  parties  to  agree  upon  the  loss  resulting 
from  the  fire,  are  that  there  wae  a  reference 
of  the  amount  of  damage  to  arbitration  as 
provided  in  the  statute  and  an  award  by  a 
majority  of  the  referees  only,  and  a  refusal 
br  the  third  to  join  in  the  award  because  of 
a  belief  that  it  did  not  contain  all  the  loss 
suffered   by   the   fire,   and   further  that   the 
award  so  made  is  invalid  because  the  referees 
<1>   failed  to  give  to  the  plaintiff  notice  of 
hearings  held  by  them,  (2)  "refused  to  hear 
any  evidence  from  the  plaintiff,  and  gave  the 
plaintiff  no  opportunity  to  present  any  evi- 
dence bearing  on  the  question  of  its  loss  or 
damage  occasioned  by  the  fire,"   (3)   refused 
to  take  into  account  loss  caused  to  tiie  plain- 
tiff by  the  tearing  down  of  a  part  of  the 
walls  of  the  bvilding  by  the  city  of  Boston 
at  the  expense  of  the  plaintiff,  but  tor  the 
safety  of  the  public,  after  the  fire  was  under 
control  but  before  it  was  extinguished,    (4) 
would    not   consider   loss    sustained    by   the 
plaintiff  by  being  required  at  its  own  cost  to 
tear  down  a  part  of  the  walls  of  the  buiMr 
ing^,    (5)    refused  to  estimate  as  a  part  of 
its  loss  the  increased  cost  of  rebuilding  due 
to  the  fact  that  under  the  building  laws  the 
plaintiff   must   rebuild   a  new  structure   to 
take  the  place  of  the  one  destroyed,  of  much 
more  expensive  materials,  and   (6)   returned 
an  award  for  a  sum  ''grossly  inadequate,  un- 
just and  inequitable." 

The  first  of  these  allegations  of  invalidity 
is  not  sufficient  to  overturn  the  award.  It 
is  merely  that  no  notice  of  hearings  was 
given  to  the  plaintiff  by  the  referees,  but  not 
that  no  hearings  were  given  as  required  by 
the  terms  of  the  reference,  nor  that  the  plain* 
tiff  did  not  in  fact  have  notice  of  the  hearings 
and  was  not  heard.  For  aught  that  appears, 
the  plaintiff  in  truth  may  have  known  all 
about  the  hearings  and  been  heard  at  length. 
This  allegatioti  does  not  go  far  enough  to 
show  that  any  substantial  [621]  right  of  the 
plaintiff  was  affected.  No  intendment  in  this 
respect  can  be  made  in  favor  of  the  pleader. 
Bowker  v.  Torrey,  211  Mass.  282,  97  N.  E. 
770;  Eldredge  v.  Mutual  L.  Ins.  Co.  217  Mass* 
444,  105  N.  E.  3«1. 

The  next  averment  is  that  the  referees  re- 
fused to  hear  evidence  as  to  the  loss.  The 
amount  of  loss  was  the  only  matter  submitted 
to  them.  It  was  quite  dieoonneeted  with 
general  liability  of  the  defendant  to  the 
plaintiff,  and  with  all  other  questions.  Roek^ 
well  V.  Hamburg-Bremen  F.  Ins.  Co.  212  Mass. 
318,  98  N.  E.  1086.  The  reference  was  in 
writing.  It  was  not  in  the  brief  words  of  the 
policy,  but  it  expressly  incorporated  into  its 
terms  by  reference  Pub.  Sts.  c.  188,  §§  6,  7 
(now  R.  L.  «.  194,  §§  6,  7) .    That  chapter  is 


the  general  law  authorising  reference  to  arbi- 
tration. Section  7  provides  that  arbitrators 
shall  *'meet  and  hear  the  parties."  While  it 
is  not  specifically  stated  in  either  of  these 
sections  that  evidence  must  be  received,  it 
is  implied  by  every  fair  intendment.  The  re- 
quirement in  a  general  law  touching  arbitra- 
tion thai  there  must  be  a  hearing,  of  necessity 
means  listening  to  relevant  evidence.  All 
controversaee  which  may  be  the  subject  of  an 
action  at  law  or  a  suit  in  equity  may  be  sub- 
mitted to  arbitration  under  the  statute. 
Pub.  Sts.  c.  188,  §  1.  R.  L.  c.  194,  §  1.  In 
most  instances  it  wouhl  be  impossible  in  the 
nature  of  things  for  the  arbitrators  to  de- 
cide the  controversy  wiUi  any  degree  of  in- 
telligenee,  except  after  a  hearing  where  evi- 
dence was  received.  In  no  other  way  oould  a 
just  decision  reasonably  be  expected.  This 
has  been  the  universal  practice  under  general 
arbitrations.  Lincoln  v.  Taunton  Copper  Mfg. 
Co.  8  Cush.  <Mas8.)  416;  Conrad  v.  Massasoit 
Ins.  Co.  4  Allen  (Mass.)  20,  22;  Peabody  v. 
Rice,  113  Mass.  81,  34;  Nay  v.  Boston,  etc.  St. 
R.  Co.  192  Mass.  517,  521,  78  N.  E.  547.  By 
the  refefenoe  to  the  procedure  under  the  gen- 
eral law  as  to  submissions  to  arbitration, 
the  practice  as  to  the  kind  of  hearing  there 
necessary  was  imported  into  the  reference 
here  under  review.  The  parties  might  agree 
to  a  reference  somewhat  broader  or  more  de* 
tailed  in  its  scope  than  the  policy  demanded, 
and  such  an  agreement  is  binding  upon  them. 
[622]  The  requirement  that  the  referees 
should  *'meet  and  hear  the  parties"  implies 
in  this  connection  tiutt  relevant  evidence  if 
offered  shall  be  received  and  considered.  \Var> 
Her  V.  Collins,  135  Mass.  26;  Palmer  v. 
Clark,  106  Mass.  373,  389. 

That  there  shall  be  a  hearing  does  not  mean 
that  the  referees  must  be  bound  by  the  strict 
rules  of  evidence,  Thciy  may  proceed  by  the 
summary  methods  implied  in  an  arbitration. 
But  th^  could  not  arbitrarily  reject  all  ma- 
terial evidence  under  such  a  reference  as  tU^; 
present. 

An  award  regularly  made  is  not  lightly  to 
be  set  aside,  even  though  there  were  informal- 
ities and  irregularities.  An  award  should 
stand  "unless  it  plainly  appears  that  the  acts 
of  alleged  misconduct  have  prejudiced  or  may 
have  prejudiced  the  party  oomplaining,  or 
harp  violated  those  well  settled .  rules  which 
justice  requires  should  l)e  observed  in  or^er 
to  ensure  the  fair  determination  of  the  mat- 
ters in  dispute."  Farrell  v«  German  Ameri- 
can Ins.  Co.  175  Mass.  340,  347,  56  N.  E.  572; 
Jones  V.  Boston  Mill  Corp.  6  Pick.  (Mass.) 
148;  Smith  V.  Boston,  etc  R.  Co.  16  Gray 
(Mass.)  521.  But  a  refusal  to  hear  parties 
when  the  subxaissioa  requires  a  listening  to 
evidence  goes  to  the  root  oi  a  reference  like 
the  present.  See  Hills  v»  Home  Ins.  Co. 
129  Mass.  345. 
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It  is  not  necessary  to  determine  the  effect 
of  St.  1910,  c.  489,  which  makes  it  the  duty 
of  referees  "to  meet  within  ten  days  after  the 
appointment  of  the  third  referee  to  hear  the 
evidence  in  the  case,"  nor  to  decide  how  far 
that  statute  affects  Hanley  v.  iS^tna  Ins.  Co. 
215  Mass.  425,  Ann.  Cas.  1914D,  53,  102  N. 
E.  641,  which  arose  under  a  policy  to  which 
it  was  not  applicable.  The  terms  of  the  ref- 
erence in  the  case  at  bar  made  imperative  the 
hearing  of  evidence  and  distinguish  it  from 
Hanley  v.  Mtna,  Ins.  Co.  Indeed,  it  is  point- 
ed out  in  the  opinion  in  that  case,  216  Mass. 
430,  431,  that,  ordinarily,  when  the  building 
insured  is  wholly  destroyed  (as  it  is  alleged 
to  have  been  in  the  case  at  bar),  it  would  be 
the  wise  course  for  referees  to  receive  evi- 
dence and  '*to  determine  the  amount  of  loss 
in  the  usual  way  in  which  civil  cases  are 
tried." 

,  The  refusal  of  the  referees  to  take  into  ac- 
count as  elements  of  loss  the  cost  caused  to* 
the  plaintiff  by  the  tearing  down  of  the  walls 
of  the  building  during  the  progress  of  the 
fire,  at  its  expense,  by  public  officers,  and 
after  the  fire,  by  itself,  at  its  own  expense, 
and  the  increased  cost  of  rebuilding  due  to 
the  fact  that  under  the  [528]  building  laws 
a  new  structure  must  be.  of  more  expensive 
materials,  was  right.  The  controlling  alle- 
gation in  this  aspect  of  the  case  is  that  the 
building  was  a  total  loss.  It  is  provided  by 
St.  1907,  c.  576,  §  57,  that  "if  buildings  in- 
sured against  loss  by  Are,  and  situated  with- 
in this  Commonwealth,  are  totally  destroyed 
by  fire,  the  company  shall  not  be  liable  be- 
yond the  actual  value  of  the  insured  property 
at  the  time  of  the  loss  or  damage."  This 
statute  was  in  force  at  the  time  when  the 
policy  here  in  question  was  issued.  The 
standard  form  of  insurance  policy  is  set  forth 
in  the  same  statute.  Therefore,  it  is  obvious 
that  the  rule  of  damage  in  case  of  total 
loss  established  by  the  section  just  quoted  is 
the  one  by  which  the  parties  to  this  action 
are  bound.  It  is  not  alleged  that  the  referees 
through  prejudice  refused  to  consider  the 
existence  of  the  building  ordinance  as  bearing 
upon  the  actual  value  of  the  old  building 
just  before  its  destruction  by  fire,  if  it  had 
any  effect  in  this  regard.  Plainly,  the  ele- 
ments of  loss  contended  for  had  no  relation  to 
the  actual  value  of  the  insured  property. 
Considerations  which  might  be  germain  to  an 
inquiry  as  to  the  amount  of  damage  result- 
ing from  a  partial  destruction  of  the  build- 
ing insured,  have  no  place  where  there  is  a 
total  destruction  by  fire.  Hewins  v.  London 
Aasur.  Corp.  184  Mass.  177,  68  N.  E.  62. 

The  final  averment  is  that  the  gross  inade- 
quacy of  the  award  is  a  ground  for  setting  it 
aside.  This  is  supported  by  the  further  al- 
legation that  it  arose  from  the  fraud,  bias 
and  prejudice  of  the  referees.     But  this  is 


wholly  general,  without  specification  of  facts. 
It  is  plain  that  general  allegations  of  frauU, 
and  likewise  of  bias  and  prejudice,  without 
stating  definite  acts  which  constitute  a  fraud 
or  bias  and  prejudice,  are  not  enough  to  re- 
quire jiulicial   inquiry.     Nichols  v.   Ro^gera, 
139  Mass.  146,  29  N.  E.  377;  Nye  v.  Storer, 
168  Mass.  53,  55,  46  N.  £.  402;  Garst  v.  Hall, 
etc.  Co.   179  Mads.  588,  590,  61  N.  £.  219, 
55  L.RJl.  631;   Wallingford  v.  Mutual  Soc. 
5  App.  Cas.    (£ng.)   685,  697.     Mere  inade- 
quacy of  an  award  honestly  made  without  mis- 
take is  no  ground  for  setting  it  aside.     The 
parties,    having    chosen    their    tribunal,    are 
bound  by  its  decision  no  matter  what  may  be 
its  infirmities  of  judgment.     Boston   Water 
Power   Co.   v.   Gray,   6  Mete.    (Mass.)    131. 
Rundell  v.  La  Fleur  (Mass.)   480.    As  there 
is  no  allegation  of  mistake,  that  may  be  laid 
out  of  the  case.    But  the  plaintiff  is  entitled 
to  an  honest  award  free  from  the  taint   of 
fraud  or  prejudice.     An  award  might  be   so 
grossly  and  palpably  below  the  [524]  actual 
loss  as  to  afford  intrinsic  evidence  of  fraud, 
bias  or  prejudice.     But,  in  order  to  reach 
to  this  point,  the  inadequacy  of  the  award 
must  be,  to  use  the  words  of  Lord  Thurlow 
in  Qwynne  v.  Heaton,  1  Bro.  C.  C.    (£ng.) 
1,  at  page  0,  "so  strong,  gross  and  manifest, 
that  it  must  be  impossible  to  state  it  to   a 
man  of  common  sense,  without  producing  an 
exclamation  at  the  inequality  of  it." 

The  inadequacy  averred  in  the  case  at  bar 
is  the  difference  between  an  alleged  value  of 
$100,000  and  the  award  of  $57,604.  The 
value  as  alleged  must  be  assumed  in  the  ab- 
sence of  other  specification  to  be  the  estimate 
of  value  made  by  the  plaintiff  lor  no  other 
standard  of  value  is  set  forth.  The  differ- 
ence between  the  claim  or  estimate  of  a  party 
plaintiff  and  the  fact  not  infrequently  is  as 
great  in  proportion  as  that  here  alleged.  It 
would  scarcely  evoke  an  exclamation  of  as- 
tonishment from  the  ordinary  person  of  sound 
sense  to  be  told  that  an  award  in  a  case  of 
taking  under  eminent  domain  was  fifty-seven 
per  cent  of  the  claim  advanced  by  the  land- 
owner. Inquiries  as  to  value  in  insurance 
cases  of  total  loss  in  general  resemble  those 
in  takings  by  eminent  domain.  The  allegation 
of  inadequacy  loses  some  of  its  force  when 
read  in  conjunction  with  the  averments  that 
three  elements  of  damage  put  forward  by 
the  plaintiff,  one  of  which  la  said  to  be  at 
least  $20,000,  were  disallowed  by  the  refer- 
ees; all  three  of  these  claims  have  been  shown 
to  be  unsound  in  law  by  what  has  been  said. 
The  inadequacy  of  the  award  here  alleged,  in 
view  of  all  the  circumstances,  does  not  by  it- 
self alone  show  fraud,  bias  or  prejudice  by 
the  referees. 

The  only  allegation  of  invalidity  of  the 
award  which  is  sound,  is  that  the  referees 
refused  to  hear  evidence  as  to  the  loss.     The 
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aTvrment  in  this  respect  is  snffieieiit  to  show 
iBTAtidity  under  the  terms  of  the  reference. 

The  contract  of  insurance  set  out  in  the 
declaration  is  that  the  company,  within  sixty 
dtTB  after  the  insured  shall  have  notified 
the  company  of  the  fire  in  writing,  or  fur- 
nished it  a  sworn  statement  on  request,  8t. 
1910,  c  652,  "shall  either  pay  the  amount 
for  which  it  shall  be  liable,  which  amount 
if  not  agreed  upon  shall  be  ascertained  by 
award  of  referees  as  hereinafter  provided," 
or  replace  the  property,  or  rebuild  or  repair 
the  property.  Only  the  first  of  these  three 
alternative  courses  open  to  the  insurer  has 
any  bearing  upon  the  present  case.  [526} 
The  obligation  to  pay  thus  becomes  operative 
vithin  sixty  days  from  a  date  easily  sus^ 
ft»ptible  of  accurate  ascertainment.  The  way 
"hereinafter  provided"  for  determining  the 
tmount  of  the  insurer's  liability  is  that,  in 
case  of  failure  of  the  parties  to  agree,  "the 
amount  of  such  loss  shall  be  referred  to  three 
disinterested  men"  chosen  in  a  manner  desig- 
nated and  that  "the  award  in  writing  by  a 
majority  of. the  referees  shall  be  conclusive 
and  final  upon  the  parties  as  to  the  amount 
of  loss  or  damage,  and  such  reference  unless 
waived  by  the  parties  shall  be  a  condition 
precedent  to  any  right  of  action  in  law  or 
rtjuity  to  recover  for  such  loss."  It  is  to  be 
observed  that  the  obligation  of  the  insurer 
to  pay  is  not  within  sixty  days  after  the  re- 
tnm  of  the  award  as  is  that  of  the  present 
Xew  York  standard  form.  See  Han  ley  v. 
•Etna  Ins.  Co.  215  Mass.  42.5,  Ann.  Cas. 
1!'14D  53,  102  N.  E.  641.  It  is  within  sixty 
dars  after  the  notice  of  the  fire  or  the  fur- 
niiihing  of  the  sworn  statements  when  that 
u  demanded.  The  obligation  to  pay  ripens 
at  that  time  even  though  the  precise  amount 
may  not  then  have  been  ascertained.  The 
fontract  is  unmistakably  imperative  in  its 
provision  that  the  amount  of  loss  of  the  in- 
snred  under  the  policy  or  of  liability  of  the 
insurer  be  fixed  either  (1)  by  agreement  of 
parties,  or  (2)  by  the  award  of  referees,  or 
(3)  inferentially  it  may  be  determined  by 
an  action  in  the  courts  when  the  award  by 
referees  is  waived.  Where  the  parties  are 
unable  to  agree  and  the  reference  is  not 
waived,  then  there  can  be  no  recovery  ae- 
wrding  to  the  contract  except  for  the  amount 
fixed  by  the  award.  Tliis  is  a  valid  provi- 
sion. It  is  not  an  arbitration  of  the  whole 
<?ontrover8y,  but  only  a  stipulation  that  the 
amount  of  the  damage  shall  be  ascertained 
summarily.  It  is  a  lawful  agreement  and 
is  not  obnoxious  to  the  principle  that  con- 
tracts to  oust  courts  of  their  jurisdiction  aro 
not  binding.  Reed  v.  Washington  F.  etc.  Ins. 
Co.  138  Mass.  572:  Lamson  Consol.  Store- 
Service  Co.  V.  Prudential  F.  Ins.  Co.  171 
Masa.  433,  434,  50  N.  E.  943. 

It  is  to  be  noted,  also,  that,  although  the 
unotmt  of  liability  or  loss  must  be  fixed  by 


reference,  the  return  of  the  award  or  the 
making  of  a  valid  award  is  not  "a  condition 
precedent  to  any  right  of  action  in  law  or 
equity  to  recover  for  such  loss."  It  is  "the 
reference"  to  these  disinterested  men  and  not 
"the  award"  by  them  which  is  made  the  con- 
dition precedent.  Here  again  the  instant  pol- 
icy differs  from  other  insurance  contracts 
[626]  which  have  been  before  the  courts. 
Many  forms  require  the  award  as  a  condition 
precedent.  That  was  the  requirement  of  the 
policy  in  Hutchinson  v.  Liverpool,  etc.  Ins. 
Co.  153  Mass.  143,  144,  26  N  E.  439,  10 
L.R.A.  56S.  See  for  example,  also  Hamilton 
V.  Liverpool,  etc.  Ins.  Co  136  U.  S.  242,  10 
8.  Ct.  945,  34  U.  S.  (L.  ed.)  419;  Commercial 
Union  Assur.  Co.  v.  Dalzell,  210  Fed.  605,  127 
C.  C.  A.  241;  Scott  v.  Avery,  5  H.  L.  Cas 
(Eng.)  811,  845,  851;  Caledonian  Iss.  Co.  v 
Gilmour  [1893]  A.  C.  (Eng.)  86.  90,  06; 
Spurrier  v.  La  Cloche  [1902]  A.  C.  (Eng.) 
446;  Jureldini  t.  National  British,  etc.  Ins. 
Co.  [1916]  A.  a  (Eng.)  499,  505,  606;  Wolff 
v.  Liverp«»ol,  etc.  Ins.  Co  60  N.  J  L.  453, 
14  Atl.  561;  Early  v.  Providence,  etc.  Ins.  Co. 
31  R.  I.  225,  76  Atl.  753,  140  Am.  St.  Rep. 
750;  Numey  v.  Fireman's  Fund  Ins.  Co.  63 
Mich.  638,  30  N.  W.  850,  6  Am.  St.  Rep. 
338;  Vernon  Ins.  etc.  Co.  v.  Maitlen,  158  Ind. 
393,  63  N.  E.  755.  The  short  limitation  em- 
bodied in  the  policy  is  that  no  action  or  suit 
shall  be  sustained  unless  commenced  within 
two  years  from  the  time  the  loss  occurred, 
without  a  clause  sometimes  found  in  policies 
of  fire  insurance,  to  the  effect  that  the  time 
consumed  in  arbitration  shall  be  excluded 
from  the  period  of  limitation  for  bringing  an 
action.  This  provision  rebuts  the  idea  that 
the  right  to  bring  an  action  must  be  sus- 
pended until  after  an  award.  Clover  v.  Green- 
wich Ins.  Co.  101  N.  Y.  277,  281,  4  N.  E.  724. 
It  is  conceivable  that,  in  the  event  of  con- 
troversy between  the  parties  as  to  the  bind- 
ing force  of  an  award,  the  time  for  bringing 
an  action  might  elapse  before  an  authorita* 
tive  decision  could  be  obtained.  Hence,  it  is 
in  the  interest  of  justice  and  fair  dealing 
between  the  parties  that  a  reference  in  ac- 
cordance with  the  contract  of  insurance 
should  be  the  condition  precedent  to  the  bring- 
ing of  an  action,  and  not  a  valid  and  binding 
award. 

The  "reference"  or  "the  appointment  of  ar- 
bitrators" as  the  condition  precedent  of  the 
poHcy,  often  has  been  referred  to  in  our  cases. 
Union  Inst,  for  Sav.  v.  Phoenix  Ins.  Co.  196 
Mass.  230,  236,  13  Ann.  Cas.  433,  81  N.  E. 
994,  14  L.R.A.(N.S.)  459;  Hanley  v.  ^Etna 
Ins.  Co.  215  Mass.  425,  431,  Ann.  Cas.  1914D 
53,  102  N.  E.  641:  Lamson  Consol.  Store- 
Service  Co.  V.  Prudential  F.  Ins.  Co.  171 
Mass.  433,  434,  50  N.  E.  943.  In  the  opinion 
in  the  latter  case,  it  was  said  at  page  435: 
"The  policy  does  not  provide  that  no  action 
shall    be   brought   upon   it   until   or   unless 
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(which  are  the  words  more  commonly  signify- 
ing a  condition  precedent)  the  amount  has 
been  ascertained  by  arbitration."  There  is 
nothing  in  the  decision  of  Weisraan  v.  Fire- 
men's Jns.  Co.  208  Mass.  677,  95  N.  E.  411, 
[527]  at  variance  with  the  conclusion  here 
reached.  It  was  assumed  as  the  basis  of  that 
decision  that  the  terms  of  the  policy  there 
in  question  required  as  a  condition  precedent 
to  a  right  of  action  that  the  amount  of  the 
loss  should  be  ascertained.  This  assumption 
was  correct  and  imperative  on  the  record  be- 
cause it  had  been  so  ruled  in  the  Superior 
Court  and  there  were  no  facts  in  the  bill 
of  exceptions  which  showed  it  to  be  wrong. 
An  examination  of  the  original  papers  in  that 
case  discloses  that  the  terms  of  the  policy 
were  not  stated  in  the  bill  of  exceptions  and 
that  it  did  not  appear  whether  the  policy  was 
issued  within  or  without  the  Commonwealth, 
nor  whether  it  was  in  the  Massachusetts 
standard  form  or  not.  The  assumption  made 
in  that  opinion  that  the  policy  was  issued 
under  R.  L.  c.  118,  §  60,  was  not  necessary 
to  the  decision. 

The  declaration  is  not  defective  in  failing 
to  allege  a  valid  award.  It  sets  forth  a  ref- 
erence, which  is  the  only  condition  precedent, 
and  a  reason  why  the  plaintiff  is  not  bound 
by  the  award  actually  made. 

There  is  the  further  material  and  decisive 
allegation  that  the  plaintiff  has  offered  to  re- 
submit to  referees  the  amount  of  its  loss, 
but  the  defendant  has  refused  a  new  reference 
and  insists  upon  the  validity  of  the  award 
already  made,  and  has  waived  further  refer- 
ence. Although  the  allegation  in  this. regard 
is  not  as  plain  as  it  might  be  made,  it  seems 
to  us  as  matter  of  interpretation  to  mean  that 
the  defendant  refuses  to  resubmit  the  matter 
of  loss  to  the  same  referees,  and  refuses  to 
join  in  a  new  reference  to  another  board  of 
referees.  Therefore,  according  to  tlie  allega- 
tions of  the  declaration  the  plaintiff  has  done 
all  in  its  power  to  procure  a  good  award. 
Hence,  the  case  at  bar  is  distinguishable 
from  Thorndike  v.  Wells  Memorial  Assoc. 
146  Mass.  619,  16  N.  K.  747.  This  is  not  a 
case  where  on  the  allegations  of  the  declara- 
tion there  has  been  one  attempt  at  reference 
only  and  then  an  action  brought  on  tlie  theory 
that  the  requirement  of  the  policy  for  refer- 
ence is  complied  with,  although  the  insured 
is  ready  for  another  reference  or  further  hear- 
ings before  the  same  referees.  The  parties 
are  at  a  clear  and  exact  issue  as  to  the  val^ 


idity  ol  the  award  reaultis^  fronji  this  ref- 
erence, the  plaintiff  saying  that  it  is  bad  and 
offering  to  have  another,  while  the  defendant 
insists  upon  it  and  says  it  ia  valid,  and  re- 
fuses to  join  in  further  proceedings  looking 
[52Q]  toward  another  reference  or  another 
award.  This  issue  must  be  decided.  If  the 
plaintiff  is  wrong  in  its  contention  as  to  the 
invalidity  of  the  award,  the  amount  which 
it  can  recover  already  has  been  fixed.  If  the 
defendant  is  wrong  in  its  contention,  it  must 
be  presumed  to  be  ready  to  have  its  liability 
determined  in  this  proceeding,  having  accord- 
ing to  the  allegations  waived  a  further  ref- 
erence. 

The  plaintiff's  cause  of  action  in  any  event 
is  the  policy  of  insurance  and  not  the  award. 
The  award,  if  valid,  is  simply  the  evidence 
as  to  damage  or  loss.  Soars  v.  Home  Ins.  Co. 
140  Mass.  343,  6  N.  £.  149.  There  is  no  oc- 
casion, therefore,  for  resort  to  equity  in  order 
to  determine  whether  the  award  should  be 
set  aside.  That  question  can  be  determined 
in  the  action  at  law.  It  is  analogous  to  the 
determination  of  questions  arising  upon  an 
auditor's  report.  It  is  the  law  ojf  this  Com- 
monwealth that  ''an  award  may  be  impeached 
at  law  for  mistake  of  fact  of  the  arbitrator 
not  appearing  on  the  fact  of  the  award  but 
proved  by  extrinsic  evidence."  Barrows  v. 
Sweet,  143  Mass.  316,  9  N.  E,  665.  There  are 
numerous  oases  to  the  effect  thai  the  whole 
matter  may  be  determined  in  an  action  on 
the  policy.  Sullivan  v.  Traders'  Ins.  Co.  169 
N.  Y,  213,  62  N.  E.  146;  Canfield  v.  Water- 
town  F.  Ins.  Co.  56  Wis.  419,  13  N.  W.  252; 
Davis  V.  Atlas  Assur.  Co.  16  Wash.  232,  47 
Pao.  436,  885.  Those  decisions  appear  to 
rest  upon  code  provisions  rather  than  upon 
general  juridicial  principles.  While  appar- 
ently the  contrary  rule  prevails  in  many  other 
jurisdictions,  an  examination  of  the  cases 
shows  that  in  most  instances  the  award  rather 
than  the  reference  is  a .  condition  precedent 
to  the  acticm,  and  hence  a  plaintiff  cannot  go 
forward  without  allying  and  proving  the 
award.^ 

However  it  may  be  elsewhere,  our  own  prac- 
tice is  well  settled.  Ita  origin  is  in  the  cir- 
cumstance that  in  our  early  jurisprudence 
the  cliancery  powers  of  the  courts  did  not  au- 
thorize the  vacation  or  correction  of  an 
award;  and  hence,  in  order  to  prevent  a  fail- 
ure [529]  of  justice,  the  merits  of  an  award 
were  examined  in  actions  at  law.  Bean  v. 
Farnam,  6  Pick.    (Mass.)   269,  273.     Strong 


IGarrebrant  v.  Continental  Ins.  Co.  75  N. 
J.  L.  577,  584,  67  Atl.  00,  12  L.R.A.(N.S.) 
443;  Michels  v.  Western  Underwriters'  Assoc. 
129  Mich.  417,  89  N.  W.  66;  Continental  Ins. 
Co.  v.  Garrett.  1*25  Fed.  589,  60  C.  C.  A.  395. 
399;  Philadelphia  F.  Assoc,  v.  Allesina,  45 
Ore.  154,  168,  77  Pac.  123;  p:arly  v.  Provi- 
dence, etc.  Ins.  Co.  31  R.  I.  225,  230,  76  AU. 


753,  140  Am.  St.  Rep.  750;  Dixie  F.  Ins.  Co. 
V.  American  Confectionery  Co.  124  Tenn.  247. 
291,  136  S.  W.  915,  34*^  L.R.A.(N.S.)  8»7: 
North  British,  etc.  Ins.  Co.  v.  Lathrop,  70 
Fed.  429,  25  U.  S.  App.  443,  17  C.  C.  A.  17a; 
Georgia  Home  Ins.  Co.  v.  Kline,  114  Ala. 
366,  371,  21  So.  958. 
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V.  Strong,  9  Cush.  (Mass.)  560,  668;  Boston 
\\atcr  Power  Co.  v.  Gray,  6  Mete.  ( Mass. ) 
131;  Mickles  v.  Thayer,  14  Allen  (Mass.) 
114,  122.  It  is  open  to  the  plaintiff,  suing 
on  his  original  cause  of  action,  to  show  the 
invalidity  ol  an  award,  as  well  as  to  a  de- 
fendant, who  may  offer  it  in  bar  to  an  ac- 
tion on  such  award.  Rollins  v.  Townsend, 
118  Mass.  224.  It  is  not  necessary  to  deter- 
mine whether  under  any  circumstance  relief 
against  such  an  award  may  be  had  in  equity. 

Numerous  cases  have  gone  to  the  extent 
of  holding  that  one  appointment  of  referees 
satisfies  the  obligation  of  a  policy  quite  as 
strong  in  its  terms  as  the  one  here  in  suit, 
or  even  that  an  insured  may  recover  unless 
it  appears  that  the  award  has  failed  through 
his  fault.'  The  reasoning  and  conclusions 
of  these  cases  are  contrary  to  Hood  v.  Harts- 
horn, 100  Mass.  117,  121,  1  Am.  Rep.  89,  and 
hence  could  not  be  followed.  But  Ihey  sup- 
port the  result  here  reached. 

The  argument  of  the  defendant  that  the 
plaintiff  has  accepted  and  ratified  the  award 
by  receiving  the  amount  determined  to  be  the 
value  of  a  part  of  insured  property  finds  no 
support  in  the  record  and  need  not  be  con* 
sidered. 

The  declaration  sets  out  a  contract  of  fire 
insurance  and  a  total  loss  of  the  property 
thereby  insured  together  with  compliance 
with  the  condition  precedent  to  the  effect  that 
there  must  be  a  reference  of  the  loss  to  refer- 
ees, and  averments  that  their  award  is  in* 
valid,  an  offer  of  the  plaintiff  to  proceed  to 
a  new  arbitration,  and  refusal  to  join  therein 
hy  the  defendant  and  insistence  on  its  part 
of  the  validity  of  the  award  already  made. 
This  sets  out  a  cause  of  action  on  the  policy. 
Christianson  v.  Norwich  Union  F.  Ins.  Soc. 
84  Minn.  526,  88  N.  W.  16,  87  Am.  St.  Rep, 
379;  Young  v.  .tStna  Ins.  Go.  101  Me.  294, 
64  Atl.  584;  Philadelphia  F.  Assoc,  v.  Appel, 
76  Ohio  St.  1,  80  N.  B.  952;  Bernhard  v. 
Rochester  German  Ins.  Co.  79  Conn.  888,  396, 
8  Ann.  Cas.  298.  65  Atl.  134. 

Questions  as  to  the  further  procedure  in 
view  of  what  has  been  decided  have  not  been 
argued  and  are  not  now  before  us. 

Judgment  reversed. 

Demurrer  overruled. 


NOTE. 

The  reported  case  holds  that  while  ordi- 
narily the  method  of  determining  the  loss 
under  a  standard  fire  insurance  policy  rests 
in  the  discretion  of  the  appraisers,  they  may 


not  refuse  wholly  to  hear  any  evidence,  and 
that  an  award  returned  after  such  a  refusal 
is  invalid  as  a  matter  of  law.  It  is  further 
held  that  though  a  submission  to  arbitration 
is  a  condition  precedent  to  a  recovery  on  a 
standard  policy,  the  return  of  a  valid  award 
is  not,  so  that,  if  the  insurer  refuses  a  new 
arbitration  after  the  return  of  an  invalid 
award,  the  insured  may  recover  on  the  policy. 
The  discretion  of  arbitrators  appointed  under 
a  standard  policy  as  to  the  manner  of  ascer- 
taining the  amount  of  the  loss  is  discussed 
in  the  note  to  Hanley  y.  Mtns,  Ins.  Co.  Ann. 
Cas.  1914D  63,  the  decision  in  that  case  be- 
ing distingpiished  in  the  reported  case. 

As  to  whether  a  submission  to  arbitration 
is  a  condition  precedent  to  a  suit  on  an  in- 
surance policy  containing  a  stipulation  for 
arbitration,  see  the  notes  to  Chadwick  v. 
Phpeuix'  Ace.  etc*  Assoc.  8  Ann.  Cas.  170; 
Jursidini  v.  National  British,  etc,  Ins.  Co. 
Ann.  Cas.  1915D  327 ;  and  Commercial  Union 
Assur.  Co.  T.  Hocking,  2  Am.  St.  Rep.  562. 
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Licenses  —  Power  to  Classify  Ocovpit- 
tions. 

Whil6  the  legislature  has  discretion  to  se- 
lect and  classify  the  occupations  or  different 
kinds  of  business  for  which  license  fees  shall 
be  exacted,  the  classification  should  not  be 
unnatural  or  unreasonable. 

[See  17  R.  C.  L.  tit.  Licenses,  p.  509.] 

Necessity     of    tTniformity    of    License 
Taxes. 

Where  the  classification  of  occupations  sub- 
jected to  license  taxes  is  valid,  the  taxes 
must,  under  Const,  art.  1,  §§  1,  6,  and  art. 
3,  §  30,  be  uniform  and  bear  equally  upon 
e^c'h  individual  or  person  subjected  to  the  tax. 

[See  129  Am.  St.  Rep.  250.] 

Ejceessive  License  Taxes. 

VYheref  license  taxes  are  imposed  upon  an 
occupation  of  harmless  character  under  the 
guise  of  the  police  power,  the  license  fee  must 
not  hk  so  exorbitant  or  oppressive  as  to  pro- 


sWestem  Assur.  Co.  v.  Decker,  98  Fed. 
381,  39  a  C.  A.  383;  St.  Paul  F.  etc.  Ins. 
Co.  V.  Kirkpatrick,  129  Tenn.  55,  65,  164 
8.  W.  1186;  Shawnee  F.  Ins.  Co.  ▼.  Pont  field, 
110  Md.  353,  72  Atl.  835,  132  Am.  St.  Rep. 
Ann.  Cas.  1917E. — 32. 


449;  Jerrils  v.  German  American  Ins.  Co.  82 
Kan.  320,  20  Ann.  Cas.  251,  108  Pac.  114, 
28  L.R.A.(N.S.)  104;  Pretzf elder  v.  Mer- 
chants' Ins.  Co.  123  N.  C.  164,  165,  31  S.  E. 
470,  44  L.R.A.  424. 
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hibit  the  occupation  or  create  a  monopoly  for 
the  benefit  of  a  few. 

[See  126  Am.  St.  Eep.  259.] 

Same. 

A  license  fee  enacted  as  a  police  regulation 
for  an  occupation  of  a  harmless  nature  must 
have  some  fair  relation  to  the  cost  of  issuing 
the  license  and  expense  of  police  supervision. 

Same. 

Where  a  license  tax  imposed  under  gtilse 
of  the  police  power  is  intended  to  raise  reve- 
nue or  accomplish  some  ulterior  motive,  the 
courts  will  hold  it  unauthorized  and  void. 


Under  the  bill  of  rights,  guaranteeing  all 
persons  the  right  to  acquire,  possess,  and  en- 
joy property,  license  taxes  upon  merchants 
cannot  be  upheld  under  guise  of  the  police 
power,  where  they  are  so  exorbitant  as  to 
deprive  owners  of  property  of  the  right  to 
dispose  of  it. 

Manner    of   Enforoins   License    Tax   — 
VaUdity. 

The  manner  and  method  provided  for  the 
enforcement  of  an  act  providing  for  license 
taxes  must,  whether  it  be  intended  to  raise 
revenue  or  establish  a  police  regulation,  be 
consistent  with  due  process  of  law. 

Transient  Merclianta  ^  Validity  of  Li- 
cense Tax  Act. 

Acts  35th  Gen.  Assem.  c.  62,  §  2,  requiring 
any  transient  merchant  desiring  to  do  busi- 
ness in  any  county  to  first  procure  a  license, 
and  in  sections  1  and  5  limiting  its  scope  to 
transient  merchants  seeking  to  do  business 
in  cities  and  towns,  and  who  for  the  purpose 
of  carrying  on  such  business  hire,  lease,  or 
occupv  a  building,  structure,  or  car  for  the 
exhibition  and  sale  of  goods,  is  bad,  as  dis- 
criminatory, because  not  applying  to  the  sim- 
ilar merchants  selling  goods  from  vacant 
lots,  etc. 

[See  note  at  end  of  this  case.] 

Same. 

Acts  d5th  Gen.  Assem.  c.  62,  §§  2,  5,  8, 
imposing  license  taxes  upon  transient  mer- 
chants and  including  all  persons,  firms,  and 
corporations,  both  principal  and  agent,  who 
do  and  transact  any  temporary  or  transient 
business  in  one  locality  or  more,  or  by  travel- 
ing from  place  to  place  sell  goods,  wares,  or 
merchandise,  expressly  excepts  from  its  oper- 
ation the  selling  of  goods  by  commercial  trav- 
elers and  by  ''selling  agents"  in  the  usual 
course  of  business,  and  also  the  selling  of 
farm  and  garden  products.  No  standard  is 
fixed  by  which  the  officer  issuing  the  license 
may  differentiate  between  the  agent  who  by 
sections  2  and  5  is. forbidden  to  transact  a 
temporary  business  without  a  license  and  the 
selling  agent  who  by  section  8  is  exempted 
from  such  obligation.  It  is  held  that  the 
statute  is  bad  because  making  an  unauthor- 
ized delegation  of  legislative  powers  to  the 
license  officer,  for  an  agent  employed  by  a 
traveling  or  transient  merchant  to  sell  his 
goods  is  certainly  a  "selling  agent." 

[See  note  at  end  of  this  case.] 

Same. 

While  the  legislature  may  impose  occupa- 
tion taxes  upon  merchants  of  a  particular 


class,  Acts  35th  Gen.   Assem.  o.  62,   which 
attempted  to  impose  license  taxes  upon  tran- 
sient merchants  only  when  doing  business  in 
cities  and  towns,  is  bad  because  unequal. 
[See  note  at  end  of  this  case.] 

Same. 

Acts  36th  Gen.  Assem.  c.  62,  declaring  that, 
whenever  it  appears  that  a  stock  of  goods 
has  been  brought  into  any  county  by  a  person 
who  has  not  previously  conducted  a  merchant 
business  therein  and  it  is  claimed  that  such 
stock  is  to  be  closed  out  at  reduced  prices, 
such  fact  shall  be  prima  facie  evidence  that 
such  person  is  a  transient  merchant,  is  dis- 
criminatory in  so  far  as  it  does  not  apply 
the  same  test  to  merchants  if  the  merchant 
has  ever  in  the  past  conducted  a  business  in 
the  county,  and  thus  may  impose  a  license 
tax  on  one  transient  merchant,  and  not  on 
the  other. 

[See  note  at  end  of  this  case.] 

Same. 

Acts  35th  Gen.  Assem.  c.  62,  imposing  li- 
cense taxes  upon  transient  merchants,  de- 
clares that,  upon  complaint  to  the  county 
auditor  that  any  person  is  doing  business  as 
a  transient  merchant  in  any  city  or  town  of 
such  county,  the  auditor  shall  require  of  such 
merchant  and  he  shall  furnish  a  bond  in  the 
sum  of  $1,000,  conditioned  that,  if  he  do  not 
continue  business  for  the  period  of  a  year, 
he  shall  ^ay  the  license  fee  and  all  claims 
against  him  growing  out  of  such  business, 
but  that,  if  he  shall  continue  to  conduct  the 
particular  business  for  the  period  of  one  year, 
he  shall  be  held  to  be  a  permanent  merchant 
not  subject  to  the  tax.  There  was  no  provi- 
sion as  to  who  might  make  the  complaint, 
as  to  its  veriftcation,  nor  was  hearing,  notice, 
or  ODDortunity  of  defense  provided  for.  It 
is  held  that,  while  "due  process  of  law"  does 
not  necessarily  mean  judicial  proceedings,  it 
always  means  some  prescribed  course  of  legal 
proceedings,  and  hence  the  act  is  bad  as  tend- 
ing to  take  property  without  due  process  of 
law,  for  any  merchant  upon  the  complaint  of 
any  person  might  be  required  to  give  a  bond 
or  pay  the  license  tax,  and  in  such  case  to 
avoid  payment  of  the  license  tax  could  not 
dispose  of  his  business  within  a  year. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Warren 
county:  Hays,  Judge. 

Criminal  action.  L.  M.  Osborne  et  al.,  in- 
dicted for  violation  of  statute.  Defendants 
discharged.  State  appeals.  The  facts  are 
stated  in  the  opinion.    Affismed. 

John  R.  Howard  for  appellant. 
C.  H,  E.  Boardman  and  H,  H.  MoNeU  for 
appellees. 

[680]  Weaver,  J. — The  defendants  were 
brought  to  trial  upon  an  indictment  for  a 
public  offense  stated  or  described  as  fol- 
lows: 

"That  the  said  L.  M.  Osborne  and  W.  A. 
Tuttle,  on  the  20th  day  of  September,  A.  D. 
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l:U3.  in  the  eouaty  aforesaid,  not  being  real-* 
<ieiit  merehants  therein,  did  unlawfully  then 
and  there  engage  in,  do  and  transact  a  tem^ 
porary  or  transient  bueiness  in  the  city  of 
Indianola,  Iowa,  as  transient  merchants  by 
selling  gooda,  wares  and  merchandise  therein, 
to  wit,  buggies,  on  the  aforesaid  date,  aad  did 
onlawfully  for  the  purpose  of  carrying  on 
such  temporary  business  occupy  a  building  in 
the  said  city  of  Indianola,  Iowa,  for  the 
exhibition  and  sale  of  such  goods,  wares  and 
merchandise,  without  having  first  obtained 
a  license  from  the  county  auditor  of  Warren 
county,  Iowa,  authorizing  them  to  engage  in, 
<io  and  transact  business  as  transient  mer- 
chants therein,  contrary  to  the  statute  in 
such  eases  made  and  proTided  and  against  the 
peace  and  dignity  of  the  state  of  Iowa." 

The  prosecution  rested  ita  case  upon  the 
following  agreed  statement  of  facts: 

[681]  'That  at  the  time  complained  of  in 
the  indictment  the  Marshalltown  Buggy  Com- 
pany was  a  corporation  whose  prineipal  place 
of  business  is  Marshalltown,  Iowa.  That  the 
defendant  W.  A.  Tuttle  is  yioe-president  of 
said  corporation  and  the  defendant  L.  M.  Os- 
borne is  secretary  thereof  and  that  said  de- 
fendants were  aeting  on  behalf  of  said  cor- 
ponttion  as  herein  set  out. 

"That  ahortly  prior  to  September  20,  1913, 
the  defendant,  W.  A.  Tuttle,  on  behalf  of  said 
corporation,  employed  one  J.  F.  Schee,  of  In- 
dianola, Iowa,  to  clerk  a  sale  of  buggies  to 
be  held  at  the  Westerly  Feed  Barn  in  Indian- 
oh^  Iowa,  and  to  handle  the  paper  received 
in  payment  thereof.  That  he  caused  to  be  in- 
serted in  the  Indianola  Herald,  a  weekly 
newspaper  published  at  Indianola,  Iowa,  in 
their  issue  of  September  18,  1013,  an  adver- 
tisement stating  that  the  Marshalltown 
Buggy  Company  would  offer  at  public  sale  on 
Saturday,  September  20th,  at  the  Westerly 
Feed  Bam  in  Indianola,  Iowa,  two  carloads 
of  high  grade  vehicles.  That  he  rented  space 
in  said  feed  bam  for  the  storage,  exhibition 
and  for  the  sale  thereof  of  said  vehides,  said 
Hale  to  be  held  on  the  20th  day  of  September, 
1913.  That  two  carloads  of  buggies  were 
shipped  by  the  said  Marshalltown  Buggy  Com- 
pany to  themselves  at  Indianola,  Iowa.  That 
the  said  company  paid  the  freight  on  said 
veliicles  to  Indianola,  Iowa,  and  subsequent- 
ly paid  the  Indianola  Herald  for  tlie  afore- 
said advertisement. 

"That  said  Marshalltown  Buggy  Company 
was  not  a  resident  merchant  of  the  city  of 
Indianola  at  that  time,  nor  on  the  20th 
day  of  September,  1913,  but  was  at  that  time 
a  corporation  organized  under  the  laws  of  the 
state  of  Iowa  with  its  principal  place  of  "busi- 
ness and  its  factory  at  Marshalltown,  Iowa, 
and  engaged  in  a  permanent  and  long  estab- 
lished business  at  Marshalltown,  Iowa.  That 
on  the  20th  day  of  September,  1913,  a  demand 


was  made  by  Tom  Darnell,  eounty  auditor  of 
Warren  county,  Iowa,  upon  said  defendants 
that  they  procure  a  transient  merchant's  li- 
cense before  proceeding  with  said  sale.  That 
the  defendants  had  no  such  [682]  license  and 
procured  no  license,  and  that  the  Marshall - 
town  Buggy  Company  had  no  such  lioenfic 
and  procured  no  'such  license.  That  there- 
after on  the  same  day  the  said  defendant,  W. 
A.  Tuttle,  called  upon  one  Fred  Young,  a  resi- 
dent dealer  in  buggies  in  Indianola,  Iowa,  and 
took  him  to  the  said  Westerly  Feed  Barn 
where  he  inspected  the  said  vehicles  exhibited 
there  by  the  said  company.  That  the  defend- 
ant h,  M.  Osborne  was  present  when  the  said 
Young  inspected  the  vehicles.  That  there- 
after on  the  same  day  the  said  defendants, 
acting  for  the  Marshalltown  Buggy  Company, 
sold  the  entire  two  carloads  of  buggies  there 
exhibited  to  the  said  Fred  Young  by  a  certain 
instrument  in  writing,  being  Exhibit  I>,  which 
is  as  follows:  We  hereby  sell  to  F.  C.  Young, 
Indianola,  Iowa,  the  twenty-three  vehicles 
now  located  in  Westerly  Bros.  Feed  Barn, 
Indianola,  Iowa,  at  sixty-five  dollars  each 
and  two  extra  sets  of  buggy  wheels  at  five 
dollars  per  set.  Total,  $1,505.00.  Terms 
cash  or  bankable  note. 

"Marshalltown  Buggy  Company, 
"W.  A.  Tuttle,  Vice-President. 
"Accepted.    F.    C.    Young — Dated    Indianola, 
Iowa—Sept.  20-13. 

\  "That  thereafter,  on  the  same  day,  the 
said  Young  proceeded  with  said  sale  as  ad- 
vertised, having  first  stated  at  the  opening 
thereof  that  he  had  purchased  the  entire  stock 
of  buggies  there  erfiibited  by  the  Marshall- 
town  Buggy  Company.  That  the  said  de- 
fendants assisted  in  said  sale  by  stating  at 
the  opening  thereof  a  history  of  their  com- 
pany, their  sales,  and  describing  the  work- 
manship of  said  vehicles.  That  th«y  advised 
the  clerk  thereof  how  to  tell  and  how  to  keep 
the  stock  number  of  said  sale.  That  at  thv 
conclusion  of  said  sale,  they  advised  the  clerk 
as  to  the  amount  due  the  proprietor  of  said 
feed  bam,  which  the  derk  then  paid,  and 
that  the  auctioneer  was  then  paid  one  per  cent 
by  the  clerk  as  the  amount  which  had  been 
promised  by  them.  That  at  the  conclusion 
of  said  sale  they  went  to  the  harness  shop 
of  said  Yonng  and  there  he  was  credited  with 
the  amount  of  the  proceeds  [683]  of  said  sale 
by  the  banker  who  clerked  the  sale,  less  the 
amounts  above  set  out  and  the  clerk's  eommis- 
slon  and  the  said  banker  there  certified  the 
check  of  the  said  Young  for  thie  sum  of 
$1,287.28,  which  was  delivered  to  said  de- 
fendants, payable  to  the  Marshalltown  Buggy 
Company." 

At  the  close  of  the  state's  case,  the  defend-^ 
ants  moved  for  a  directed  verdict  of  not 
guilty,  on  grounds  which  may  be  abbi«viated 
as  follows: 
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1.  That  the  evidence  offered  is  inBUfficient 
to  sustain  a  conviction ;  and 

2.  That  the  statute,  Ch.  62  of  the  Actis  of 
the  Thirty-fifth  General  Assembly,  with  a 
violation  of  which  the  defendants  are  charged, 
is  unconstitutional  and  void  in  that  (1)  it 
is  not  of  uniform  operation  and  provides  for 
an  unreasonable  and  arbitrary  discrimination 
in  its  application  and  enforcement,  contrary 
to  the  provisions  of  Sec.  30  of  Art.  3  of  the 
Constitution  of  the  state  of  Iowa;  (2)  it  pro- 
vides privileges  and  immunities  for  certain 
citizens  which  it  denies  to  other  citizens  upon 
the  same  or  equal  terms,  and  deprives  those 
against  whom  it  is  enforced  of  their  liberty 
and  property  without  due  process  of  law, 
contrary  to  the  provisions  of  Sees.  6  and  9 
of  the  Bill  of  Rights  embodied  in  the  state 
Constitution;  and  (3)  said  statute  violates 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  in  that  it  denies  the 
equal  protection  of  the  law  to  persons  prose- 
cuted for  its  alleged  violation. 

The  trial  court  sustained  the  motion,  a 
verdict  of  not  guilty  was  accordingly  direct- 
ed, and  the  defendants  were  discharged.  The 
state  appeals. 

The  statute,  the  validity  of  which  is  thus 
put  in  issue,  provides  in  Sec.  1  thereof  that  it 
"shall  be  unlawful  for  any  temporary  or 
transient  merchant  to  engage  in,  do  or  trans- 
act any  business  as  such  within  any  city  or 
incorporated  town  without  first  having  ob- 
tained'a  license"  therefor. 

Sec.  2  makes  it  the  duty  of  every  temporary 
or  transient  [684]  merchant  desiring  to  trans- 
act business  in  any  county  of  this  state  to 
file  an  application  for  license  in  the  county 
auditorV  office,  stating  his  proposed  place  of 
business,  the  kind  of  business  and  the  time 
for  which  he  desires  the  privilege.  He  shall 
pay  to  the  treasurer  of  the  county  a  license 
fee  of  $200,  taking  duplicate  receipts  there- 
for. On  of  these  receipts  he  must  file  with 
the  county  auditor,  together  with  the  bond 
hereinafter  mientioned,  and  thereupon  the  au- 
ditor will  issue  the  desired  license. 

Sec.  3  provides  that  before  the  license  issue, 
the  applicant  shall  deliver  to  the  auditor  a 
good  and  sufficient  bond  with  approved  sure- 
ties in  the  amount  of  $1,000,  conditioned 
for  "the  protection  of  all  persons,  firms  or 
corporations  who  may  have  claims  against 
the  obligor  arising  out  of  said  business  and 
any  such  person,  firm  or  corporation  may  ^u^ 
thereon  in  his  or  its  owi>  name."  The  appli- 
cant must  also  deliver  to  the  auditor,  with 
the  bond,  ''a  duly  executed  instrument  mak- 
ing the  county  auditor  the  agent  of  the  ob- 
ligor for  the  purpose  of  being  served  with 
original  notice  of  suit  on  said  bond." 

Sec.  4  prohibits  the  transient  merchant 
from  advertising  or  representing  the  goods 
which  he  offers  for  sale  "as  being  sold  as  an 


insurance,  bankrupt,  railway  wreck,  insol- 
vent, assignee,  trustee,  executor,  administra- 
tor, receiver,  syndicate,  wholesale,  manufac- 
turer or  closing  out  sale,  or  as  a  sale  of  goodi* 
damaged  by  smoke,  fire,  water  or  otherwise," 
unless  such  dealer  shall  first  file  with  the  au- 
ditor a  sworn  statement  showing  where  and 
of  whom  he  obtained  the  goods,  the  place 
from  which  the  goods  were  last  taken  "and 
all  details  necessary  exactly  to  locate  and 
fully  to  itemize  all  goods,  wares  and  mer- 
chandise so  to  be  advertised  and  represent- 
ed." A  false  statement  in  any  of  these  re- 
spects is  made  punishable  as  perjury. 

Sec.  5  defines  the  words  "temporary  or  tran- 
sient merchant,"  making  them  applicable  to 
"all  persons,  firms  or  corporations  who  en- 
gage in,  do  or  transact  any  temporary  or 
[685]  transient  business,  either  in  one  local- 
ity or  more,  or  by  traveling  from  one  or  more 
places  in  this  stete,  selling  goods,  wares  or 
merchandise  and  who,  for  the  purpose  of 
carrying  on  such  business,  lease  or  occupy  a 
building,  structure  or  car  for  the  exhibition 
and  sale  of  such  goods,  wares  or  merchan- 
dise." 

Sec.  6  provides  that  "Whenever  it  appears 
that  any  such  goods,  iwiares  and  raerchandiac 
have  been  brought  into  any  county  in  this 
state  by  a  person,  firm  or  corporation  who 
has  not  previously  conducted  a  merchandise 
business  therein,  and  it  is  claimed  that  such 
stock  is4o  be  sold  out  at  reduced  prices,  such 
facts  shall  be  prima  facie  evidenjce  that  the 
person  so  offering  such  goods  for  sale  is  a 
transient  merchant." 

Sec.  7  provides  that,  if  complaint  be  made 
to  the  county  auditor  that  any  person  doing 
business  in  any  city  or  incorporated  town 
within  the  county  is  a  transient  merchant 
and  such  person  shall  claim  to  be  a  perma- 
nent merchant,  the  auditor  shall  require  him 
to  furnish  a  bond  with  approved  sureties  in 
the  sum  of  $1,000,  conditioaed  to  pay  the  li- 
cense fee  of  $200  in  the  event  that  he  does 
not  continue  in  the  business  which  he  is  con- 
ducting in  such  city  or  incorporated  town 
for  a  period  of  one  year  from  the  time  when 
such  business  was  started.  The  bond  must 
also  stand  for  the  protection  of  all  persons 
having  claims  against  the  obligor  arising  out 
of  said  business  as  provided  in  Sec.  8.  This 
section  concludes  with  the  following:  "But 
after  such  merchant  has  been  conducting  the 
particular  business  in  which  he  engaged  in 
such  city  or  incorporated  town  for  a  period 
of  one  year,  he  shall  be  held  to  be  a  permanent 
merchant  and  this  act  shall  no  longer  be  ap- 
plicable to  him." 

Sec.  8  exempts  from  the  operation  of  thi» 
statute  commercial  travelers,  selling  agents 
in  the  usual  course  of  busines8»  public  ofii- 
cers  selling  property  under  authority  of  law. 
and  "any  person  selling  farm  and  gardon 
products." 
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See.  0  provides  that  this  act  shall  in  no 
waj  limit  the  authority  of  any  city  or  town 
to  exact  payment  of  license  from  transient 
merchants  desiring  to  do  bufiiness  therein, 
[686]  and  declares  that  the  "requirements  of 
this  act  shall  be  in  addition  thereto." 

See.  10  directs  that  license  collected  under 
the  anthority  of  this  act  shall  be  paid  into 
the  general  revenue  fund  of  the  county;  and 

Sec.  11  makes  the  violation  of  the  pro- 
visions of  the  act  a  misdemeanor,  upon  con- 
miction  of  which  the  person  so  offending  ''shall 
forfeit  and  pay  into  the  county  treasury,  in 
addition  to  the  penalty  imposed  therefor, 
double  the  amount  of  the  tax  for  one  year, 
as  fix«d  by  Sec.  2." 

The  extraordinary  character  of  this  statute 
justifies  the  expenditure  of  time  and  space 
we  have  given  to  the  statement  of  its  several 
provisions.  Moreover,  the  objections  raised 
thereto  on  eonstitutional  grounds  can  be  prop- 
erly disposed  of  only  upon  due  consideration 
of  the  act  in  its  entirety.  Of  the  authority 
of  the  legislature  ta  provide  for  the  regula- 
tion of  business  by  transient  and  itinerant 
dealers,  there  can  be  no  reasonable  question. 
Nor  is  there  room  to  doubt  that  a  measure  of 
such  anthority  has  been  delegated  to  cities 
and  towns  organiasd  under  the  laws  of  tlie 
»tate;  but  in  this,  aa  in  most  other  respects, 
the  power  of  the  state  and  of  its  municipali- 
ties is  cireiunscribed  by  constitutional  limi- 
tations. We  have,  then,  to  consider  whether 
this  statute  is  open  to  any  of  the  objections 
raised  by  the  appellee. 

In  the  exercise  of  the  admitted  authority 
to  which  we  have  already  adverted,  the  legis- 
lature ordinarily  has  discretion  to  select  and 
classify  the  occupations  or  the  kinds  of  busi- 
ness for  whidi  license  fees  or  occupation 
taxes  shall  be  exacted  and  the  courts  will  not 
undertake  to  review  or  nullify  such  action 
of  the  lawmaking  body  unless  it  clearly  ap- 
pears that  the  classification  made  is  unnat- 
ural or  arbitrary  and  unreasonable  and  found- 
ed  on  no  real  difference  between  the  occupa- 
tion taxed  and  others  exempted  from  its  bur- 
dens. See  State  v.  Mitchell,  97  Me.  66.  63 
Atl.  887,  04  Am.  St.  Rep.  481  and  cases  there 
eited. 

Assuming  a  valid  classification  to  have 
been  made,  then  [687]  the  tax  or  license 
exacted  must  be  uniform  and  bear  equally 
upon  each  individual  or  person  or  kind  of 
business  coming  within  that  descripti<Hi. 
Constitution  of  Iowa,  Art.  1,  Sees.  1  and  6; 
Art.  3,  Sec.  30.  See  also  the  comprehensive 
citation  of  authorities  in  note  to  Hager  v. 
Walker,  (128  Ky.  1,  107  S.  W.  254,  16  L,.R.A. 
(N.S.)  195)  129  Am.  St.  Rep.  238,  260. 

do,  too,  if  the  occupation  be  one  of  harm- 
less character  or  one  which  is  admittedly  use- 
ful, the  license  fee  imposed  must  not  be  so 
exorbitant  or  oppressive  as  to  be  prohibitive 


of  its  pursuit  or  to  create  a  monopoly  for  the 
benefit  of  a  favored  few.  Kendrick  v.  State, 
142  Ala.  43,  39  So.  203;  Morton  v.  Macon, 
111  Ga.  162,  36  S.  £.  627,  50  L.R.A.  485; 
SUte  V.  Moore,  113  N.  C.  697,  18  S.  £.  342, 
22  L.R.A.  472;  State  v.  Santee,  111  la.  1,  4, 
82  N.  W.  445,  82  Am.  St.  Rep.  489,  53  L.R.A. 
763;  note  to  Hager  v.  Walker  (128  Ky.  1, 
107  S.  W.  254,  15  L.RJl.(N.S.)  195),  120 
Am.  St.  Rep.  238,  260;  Iowa  City  v.  Glass- 
man,  165  la.  671,  136  N.  W.  899,  40  L,.R.A. 
(N.S.)  852.  And  this  is  especially  true  where 
the  burden  laid  upon  a  particular  business 
or  occupation  is  not  imposed  in  the  exercise 
of  the  taxing  power  for  the  purpose  of  reve- 
nue, but  is  rather  an  assertion  of  the  police 
power  which  has  its  justification  only  in  the 
inherent  authority  of  the  state  to  provide 
reasonable  regulations  "to  promote  the  health, 
comfort,  safety  and  welfare  of  society."  Cool- 
ey's  Constitutional  Lim.  (6th  £d.)  704. 

The  weight  of  authority  is  to  the  effect  that 
a  license  fee  enacted  as  a  police  regulation 
for  an  occupation  or  business  which  is  not 
of  itself  harmful  or  demoralizing  must  have 
some  fair  relation  to  the  cost  of  making  and 
issuing  the  license  and  the  expense  of  police 
supervision  and  protection.  Wisconsin  Tele- 
phone Co.  V.  Milwaukee,  126  Wis.  1,  104  N. 
W.  1009,  110  Am.  St.  Rep.  886,  1  L.R.A. 
(N.S.)  681;  Robinson  v.  Norfolk,  108  Va. 
14,  60  S.  £.  762,  128  Am.  St.  Rep.  934,  15 
L.R.A.(N.S.)  294;  Postal  Tel.  Cable  Co.  v. 
Taylor,  192  U.  S.  64,  24  S.  Ct.  208,  48  U.  S. 
(L.  ed.)  342;  Tiedeman  on  Police  Powers,  p. 
274. 

When,  therefore,  it  is  clearly  evident  that 
an  act  sought  to  be  justified  as  an  exercise 
of  the  poliee  power  is  not  in  fact  intended  as 
a  regulation,  and  that  its  real  purpose — no 
matter  what  verbiage  is  employed  to  con- 
ceal it — is  to  raise  revenue  or  to  accomplish 
some  ulterior  effect  not  w^in  the  legiti- 
mate province  of  legislation,  the  courts,  will 
hold  it  [688]  to  her  unauthorized  and  void. 
Iowa  City  v.  Glassman,  155  la.  671,  136  N. 
W.  899,  40  L.R,A.  ( N.S. )  862.  See  cases  above 
cited.  It  may  further  be  added,  without  here 
elaborating  upon  the  proposition,  that  the 
manner  and  method  provided  for  the  en> 
forcement  of  such  an  aet,  whether  it  be  in- 
tended merely  to  provide  revenue  or  to  es- 
tablish a  police  regulation,  must  be  consistent 
with  due  process  of  law. 

Passing,  then,  to  the  statute  here  in  ques- 
tion, let  us  first  consider  the  objection  made 
thereto  that  it  is  arbitrary-  and  unreasonable 
and  that  tiie  license  imposed  is  unequal  in 
its  burdens  and  discriminating  in  character. 
The  requirement  in  Sec.  2,  that  "any  transient 
merchant"  desiring  to  do  business  in  any 
county  must  first  procure  a  license,  pay  a 
fee  and  give  a  bond,  is  clear  and  compre- 
hensive and  gives  no  hint  of  discrimination, 
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and  il  this  were  all,  it  would  dotibtlefls  be 
well  within  the  authority  of  the  legislature, 
unlesd  we  should  find  the  amount  of  fee  re- 
quired and  the  exaction  of  a  bond  to  be  so 
manifestly  arbitrary  and  excessive  as  to  de- 
feat its  purpose.  But  when  we  go  farther, 
and  examine  Sees.  1  and  5,  we  find  that  the 
provision  which  before  was  broad  enough  to 
include  every  transient  merchant  seeking  to 
do  business  in  the  state  is  restricted  to  tran- 
sient merchants  in  cities  and  towns,  and 
then  is  still  further  narrowed  down  to  per- 
sons engaging  in  such  occupations  "who  for 
the  purpose  of  carrying  on  such  business 
hire,  lease  or  occupy  a  building,  structure  or 
car  for  the  exhibition  and  sale  of  such  goods,'* 
In  other  words,  the  effect  of  the  general  pro- 
vision is  thus  so  narrowed  that  the  gist  of 
the  offense  is  not  in  doing  business  as  a 
transient  merchant  within  the  county,  but  in 
hiring,  leasing,  or  occupying  a  building, 
structure  or  car  for  the  purpose  of  carrying 
on  such  business.  Giving  literal  effect  to 
this  provision,  if  the  defendants  should  bring 
a  dozen  buggies  from  Marshalltown  tr 
Tndianola,  and  without  procuring  a  license 
sell  them  from  a  shop  or  building  engaged 
for  that  purpose,  they  would  be  [689]  guilty 
of  a  punishable  misdemeanor;  while  a  c6m- 
peting  dealer  coming  from  Des  Moines  to  the 
same  town  with  an  equal  number  of  buggies 
and  selling  them  from  a  vacant  lot  hired  or 
leased  for  that  purpose  would  be  guilty  of  no 
offense  at'  all.  That  this  distinction  is  arbi- 
trary and  unreasonable  is  too  clear  for  argu- 
ment. In  the  illustration  we  have  used,  the 
business  transacted  by  the  dealer  from 
Marshalltown  and  that  transacted  by  the 
dealer  from  Des  Moines  is  in  all  essential 
respects  identical,  and  no  reasonable  ground 
can  be  assigned  for  saying  that  one  is  a 
transient  merchant  and  the  other  is  not. 
Chaddock  v.  Day,  75  Mich.  527,  42  N.  W. 
977,  13  Am.  St.  Rep.  468,  4  L.R.A.  809; 
State  V.  Wagener,  69  Minn.  206,  72  N.  W. 
67,  65  Am.  St.  Rep.  566,  38  L.R.A.  677; 
Leonard  v.  Reed,  46  Colo.  307,  104  Pac.  410, 
133  Am.  St.  Rep.  77;  State  v.  Parr,  109 
Minn.  147,  123  N.  W.  408,  134  Am.  St.  R«p. 
759. 

Again,  after  describing  the  class  of  persons 
or  dealers  required  to  obtain  the  license 
as  including  all  temporary  or  transient 
merchants,  and  after  making  the  term  appli- 
cable to  "all  persons,  firms,  and  corporations 
both  principal  and  agent  who  engage  in,  do 
or  transact  any  temporary  or  transient  busi* 
ness  either  in  one  locality  or  more,  or  by 
traveling  from  one  or  more  places  in  this 
state  selling  goods,  wares  or  merchandise," 
the  act  expressly  excepts  from  its  operation 
the  selling  of  goods  by  '^commercial  travelers" 
and  by  "selling  agents  in  the  usual  course  of 
business,"    also    the    selling    of    ^farm    and 


garden  products."     No  standard  is  given  or 
fixed  by  which  the  officer  issuing  the  license 
may  differentiate  with  any  certainty  betii%'ecu 
the  "agent**  who,  by  Sees.  2  and  5,  is  for- 
bidden to  transact  a  temporary  business  with- 
out a  license  and  the  "selling  agent"  who,  by 
Sec.  8,  i^  exempted  from  such  obligation.     A 
traveling  or  transient  merchant  may  employ 
an  agent  to  sell  his  goods,  wares,  or  merchan- 
dise  and,   in   exercising  the  authority   thus 
conferred  upon  him,  the  agent  is  as  certainly 
a  "selling  agent  in  the  usual  course  of  busi- 
ness" as  if  he  were  doing  the  same  service  for 
a  permanent  .merchant.    The  statute  as  writ- 
ten leaves  it  open  to  the  licensing  officer  to 
arbitrarily  [690]  draw  a  line  or  make*  a  dis- 
crimination  between   agents  or   salesmen   of 
the  same  essential  kind  and  character,  and 
this,  we  think,  is  a  power  which  cannot  be 
constitutionally  conferred  upon  any  officer  or 
individual.     Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  6  S.  Ct.  1064,  30  U.  S.    (L.  ed.)    220; 
State  V.  Hoyt,  71  Vt.  59,  42  Atl.  973;  Xoel 
V.  People,  187  111.  587,  58  N.  E.  616,  79  Am. 
St.  Rep.  238,  52  L.R.A.  287;  State  v.  Mitchell, 
97  Me.  66,  53  Atl.  887,  04  Am.  St.  Rep.  481. 
It    is    also    open    to    question    whether    the 
exemption  of  transient  dealers  in  farm  and 
garden  products  is  not  an  improper  discrimi- 
nation, but  our  conclusion  that  the  statute  is 
otherwise  fatally  defective  renders  it  unneces- 
sary that  we  now  take  time  for  its  discussion. 
But  see  State  v.  Wagener,  69  Minn.. 206,  72 
N.  W.  67,  65  Am.  St.  Rep.  565,  38  L.RJ^.  677; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  564,  22  S.  Ct.  431,  46  U.  S.    <L.  ed.) 
679;  Brown  v.  Jacobs  Pharmacy  Co.  115  Ga. 
429,  41  S.  E.  553,  90  Am.  Sti  Rep.  126,  57 
L.R.A.  547 ;  State  v.  Garbroski,  111  la.  496, 
82  N.  W.  959,  82  Am.  St.  Rep.  524,  56  L.R.A. 
570. 

It  is  further  to  be  noted  that  the  regula- 
tion which  is  here  sought  to  be  enforced  is 
not  one  imposed  by  a  city  or  town,  and  thus 
limited  in  its  effect  to  business  done  in  mu- 
nicipal corporations.  It  is  enaeted  as  a  gen- 
eral statute  by  the  legislature,  but  limited 
in  its  application  to  persons  doing  a  transient 
business  in  cities  and  incorporated  town?, 
while  expressly  preserving  to  such  municipal- 
ities all  their  statutory  powers  of  license  and 
regulation.  It  discriminates,  however,  be- 
tween transient  dealers  who  do  business  in 
towns  and  tltose  who  d6  not.  Were  this 
regulation  one  provided  by  a  city  or  town 
ordinance,  such  discrimination  would  be  nat- 
ural and  necessary;  for,  generally  speakinsr. 
the  authority  of  the  city  to  legislate  is  re- 
stricted to  its  own  territory;  but  whether  the 
general  assembly,  legislating  for  the  whoh^ 
state,  may  impose  an  occupation  tax  or  lic^n^^c 
discriminating  bet  wen  two  persons  doing  pre- 
cisely the  same  kind  of  business,  taxing  the 
one  heavily  and  ^itirely  exempting  the  other. 
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because  the  boundary  line  of  a  city  or  town 
happens  to  pass  between  their  places  of 
busines,  is  not  so  clear.  See  Hager  ▼.  Walker, 
128  Ky.  1,  107  S.  W.  254,  129  Am.  St.  Rep. 
228,  15  L.R.A.(N.S.)  195.  That  it  would  be 
competent,  under  our  Constitution,  for  the 
l^slature  [691]  to  impose  an  occupation  tax 
upon  a  specified  class  of  merchants  or  profes- 
sional men  in  certain  counties  of  the  state 
and  exempt  all  others  therefrom,  no  one  will 
contend.  Is  the  law  any  less  repugnant  to  the 
constitutional  inhibition  of  local  legislation 
because,  instead  of  restricting  it  by  county 
lines,  its  operative  effect  is  limited  to  cities 
and  towns?  If  the  law  were  estensibly  or 
in  fact  enacted  for  the  benefit  of  cities  and 
towns,  it  is  possible  that  this  objection  might 
lose  some  of  its  force;  but  such  is  clearly  not 
its  purpose.  No  authority  or  power  is  given 
the  municipality  which  it  did  not  before  pos- 
sess. The  officers  of  the  city  are  charged  with 
no  duty  or  responsibility  with  respect  to  its 
enforcement.  The  license  paid  goes  wholly 
to  the  general  fund  of  the  county.  No  police 
protection  or  supervision  is  prescribed.  No 
regulation  is  provided  as  to  the  manner  or 
method  in  which  a  licensee  shall  conduct  his 
business.  It  is,  upon  the  surface  at  least, 
nothing  more  nor  less  than  a  general  pro- 
vision for  the  levying  of  a  license  or  occupa- 
tion tax,  not  upon  all  transient  merchants, 
but  upon  that  portion  of  the  class  so  desig- 
nated which  undertakes  to  do  business  in 
cities  and  towns.  If  it  be  expedient  or  proper 
to  levy  such  a  tax  for  state  purposes,  there  is 
no  reason  apparent  to  the  court  or  suggested 
by  counsel  in  argument  why  it  should  not  be 
subject  to  the  fundamen1»l  rule  that  the 
burden  of  the  tax  should  be  imposed  equally 
upon  all  coming  naturally  and  fairly  within 
the  described  occupation. 

Still  another  discrimination  is  seen  in  Sees. 
6  and  7,  where,  as  we  have  already  noted,  it 
is  provided  that  "whenever  it  appears"  that  a 
stock  of  goods  has  been  brought  into  any 
county  by  a  person  "who  has  not  previously 
conducted  a  merchandise  "business  therein" 
and  **it  is  claimed  that  such  stock  is  to  be 
closed  out  at  reduced  prices,"  such  fact  shall 
be  prima  facie  evidence  that  such  person  is 
a  transient  merchant.  In  other  words,  if  two 
competitors  in  this  line  of  business  bring 
into  the  county  two  stocks  of  [6923  goods  of 
the  same  general  character,  which  they  place 
in  adjoining  store  buildings,  and  offer  them 
for  sale  at  reduced  prices,  and  it  further  ap- 
pears that  one  of  them  has  at  some  previous 
time  conducted  a  mercantile  business  in  that 
county,  while  the  other  has  not,  then  the  lat- 
ter (if  the  statute  be  valid)  is  required  to 
procure  a  license  and  give  a  bond  for  the 
benefit  of  his  customers  and,  upon  failure  to 
do  so,  may  be  prosecuted  and  convicted  and 
be  made  to  suffer  as  a  criminal,  while  the 


former  is  subject  neither  to  license  fee  nor 
penalty  of  any  kind.  The  absurdity  of  the 
proposition  and  the  gross  injustice  of  such  a  * 
rule  of  law  is  too  apparent  upon  its  simple 
statement  to  require  discussion.  If  such  dis- 
crimination is  not  unnatural  and  unreason- 
able and  such  enactment  be  not  class  legisla- 
tion of  the  most  obvious  character,  then  the 
constitutional  guaranties  of  personal  and 
property  rights  may  well  be  said  to  have  be- 
come obsolete. 

Coming  now  to  the  objection  that  the  stat- 
ute contravenes  the  constitutional  guaranty 
of  due  process  of  law  and  of  life,  liberty  and 
property,  we  turn  to  the  provisions  of  Sec. 
7.  It  is  there  provided  that,  upon  complaint 
to  the  county  auditor  that  any  person  is 
doinjg  business  as  a  transient  merchant  in  any 
city  or  town  of  such  county,  tlie  auditor  shall 
require  of  such  merchant,  and  he  shall  fur- 
nish, a  bond  in  the  sum  of  $1,000,  conditioned 
that,  if  he  does  not  continue  in  the  business 
in  which  he  is  engaged  in  such  city  or  town 
for  the  period  of  a  year,  he  shall  pay  the 
license  fee  and  all  claims  arising  against  him 
growing  out  of  said  business;  but  if  he  shall 
continue  to  conduct  the  '^particular  business" 
in  which  he  is  then  engaged  for  a  period  of 
one  year,  he  shall  then  be  held  to  be  a  "per- 
manent merchant,"  and  no  longer  liable  to 
the  tax.  There  is  no  requirement  as  to  the 
person  or  persons  entitled  to  make  the  com- 
plaint, nor  that  it  shall  be  in  writing,  nor 
that  it  shall  be  verified  by  the  oath  of  any 
person.  '  It  provides  for  no  hearing  or  notice, 
or  opportunity  of  defense.  The  only  recourse 
of  the  person  of  whom  the  demand  [693]  is 
made  is  to  quit  business  or  to  pay  the  fee 
of  $200  and  give  the  required  bond,  or  to  give 
a  bond  to  secure  such  payment  until,  by  a 
year's  continuance  in  the  same  business  in 
the  same  place,  he  has  aeqnired  the  right 
to  call  himself  a  "permanent  merchant." 
Failure  tfi  give  the  bond  ie  a  violation  of  tike 
statute  which  suhjeets  him  to  an  onerous  fine. 
Even  though  he  be  in  fact  a  lifelong  resident 
of  the  place  and  a  veteran  merchant  in  the 
town  or  city,  yet,  upon  the  simple  unverified 
complaint  of  any  person  to  the  oonnty  auditor 
that  he  is  a  transient,  he  may  thus  be  de- 
prived of  the  right  to  transact  his  ordinary 
business,  or  be  kept  under  bond  and  subjected 
to  the  inquisitorial  interference  of  the  auditor 
without  any  adequate  remedy  for  the  wrong 
so  inflleted.  The  constitutional  right  to  life 
and  liberty  and  to  acquire,  possess  and  enjoy 
property  is  not  a  mere  glittering  generality 
without  substance  or  meaning.  It  includes 
the  right  to  pursue  a  useful  and  harmless 
business  without  the  imposition  of  oppressive 
burdens  by  the  lawmaking  power,  subject, 
of  course,  to  the  sovereign  right  of  the  state 
to  lay  thereon  the  ordinary  burdens  of  tax- 
ation, assessed  and  eollected  according  to  the 
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established  forms  of  law,  and  to  such  reason- 
able regulations  as  the  peace,  comfort,  and 
*  welfare  of  society  demand.  Due  process  of 
law  does  not  necessarily  mean  judicial  pro- 
ceedings in  all  cases,  but  it  never  means  less 
than  some  prescribed  course  of  legal  proceed- 
ings in  which  the  person  adversely  aflfected 
shall  have  an  opportunity  to  be  heard  and  to 
resist,  if  he  be  so  advised.  Depriving  an 
owner  of  property  of  one  of  its  essential  attri- 
butes is  depriving  him  of  his  property  within 
the  constitutional  provision.  People  v.  Otis, 
00  X.  Y.  48.  To  take  from  property  its  chief 
element  of  value  and  deny  to  the  citizen  the 
right  to  use  and  sell  or  transfer  it  freely  in 
any  proper  and  legitimate  method  is  as  much 
depriving  him  of  his  property  as  if  the 
physical  property  itself  were  taken.  Third 
Nat.  Bank  v.  Divine  Grocery  Co.  97  Tenn. 
603,  37  S.  W.  390,  34  L.R.A.  445. 

So,  too,  we  are  of  the  opinion  that  to  in^- 
pose  oppressive  and  unequal  burdens  upon 
the  buying  and  selling  of  goods,  [694]  condi- 
tions which  necessarily  hamper  the  merchant 
in  his  busines«i  and  take  away  or  diminish  the 
profitable  employment  of  his  labor  or  capital 
is  an  unconstitutional  taking  of  his  property, 
and  that  such,  exactions  are  not  cured  or 
legalized  by  affording  him  the  option  to  give 
a  bond  and  prove  his  nonliability  to  the 
wrongful  demand  by  a  specified  course  of  con- 
duct in  the  future.  If  he  gives  the  bond  in 
this  case,  he  deprives  himself  of  the  right  to 
sell  and  dispose  of  his  stock  and  enter  any 
other  business  for  an  entire  year;  otherwise 
to  subject  himself  to  the  payment  of  a  license 
fee  with  which  he  is  not  legally  chargeable. 
Such  an  exaction  by  an  administrative  oflicer 
has  none  of  the  characteristics  of  a  legitl  pro- 
ceeding and  is  in  no  proper  sense  due  process 
of  law. 

We  have  said  enough  to  indicate  the  neces- 
sity of  affirming  the  judgment  below,  but  wo 
think  it  proper  to  add  that  it  is  perfectly 
manifest,  from  a  reading  of  the  entire  stat- 
ute, that  the  ultimate  purpose  sought  to  be 
accomplished  fay  its  provisions  was  neither 
to  raise  public  revenue  nor  to  hedge  the  busi- 
ness of  transient  merchants  with  police  regu- 
lations for  the  public  benefit,  but  rather  to 
relieve  the  so-called  permanent  merchant  of 
the  more  or  less  annoying  competition  of  the 
transient  merchant.  The  plan  is  laboriously 
wrought  out  and  is  couched  in  terms  phrased 
to  avoid,  if  possible,  the  fate  which  has  over- 
taken many  other  statutes  of  similar  design 
when  brought  to  a  judicial  test.  Whatever 
may  be  the  justice  of  the  complaint  that  the 
transient  merchant  does  not  pay  his  share 
of  the  taxes,  the  remedy  is  not  to  be  found 
in  outlawing  him  or  destroying  his  business 
or  by  creating  a  monopoly  for  the  resident 
merchant.  Assuming  that  both  lines  of  busi- 
ness are  honestly  eonducted,  one  is  as  legiti- 


mate as  the  other  and  entitled  to  like  protec- 
tion, and  the  law  should  not  be  converted  into 
a  weapon  by  which  either  competitor  may 
annihilate  the  business  of  the  other.  Si>eak- 
ing  upon  this  question,  the  Michigan  court 
has  well  said:  "It  is  quite  commou  in  these 
latter  days  for  certain  [695]  classes  of  citi- 
zens— those  engaged  in  this  or  that  business — 
to  appeal  to  the  government — ^national,  state, 
or  municipal — to  aid  them  by  legislation 
against  another  class  of  citizens  engaged  in 
the  same  business,  but  in  some  other  way. 
This  class  legislation,  when  indulged  in, 
seldom  benefits  the  general  public,  but  nearly 
always  aids  the  few  for  whose  benefit  it  is 
enacted,  not  only  at  the  expense  of  the  few 
against  whom  it  is  ostensibly  directed,  but 
also  at  the  expense  and  to  the  detriment  of 
the  many,  for  whose  benefit  all  legislation 
should  be,  in  a  republican  form  of  government, 
framed  and  devised.  This  kind  of  legislation 
should  receive  no  encouragement  at  the  handn 
of  the  courts,  and  be  only  upheld  when  it  is 
strictly  within  the  legitimate  power  of  Con- 
gress or  the  state  or  municipal  legislatures." 
Chaddock  v.  Day,  75  Mich.  527,  42  N.  W.  977, 
13  Am.  St.  Rep.  468,  4  L.R.A.  809. 

In  conclusion,  we  repeat  what  we  have 
already  suggested:  that  the  power  of  the  state 
to  tax  and  regulate  different  occupations  and 
lines  of  business  is  not  to  be  denied.  It  is 
also  true  that  the  courts  have  sometimes  said 
"the  power  to  tax  is  power  to  destroy;" 
but,  as  is  usual  with  all  general  propositions, 
this  concession  may  be  overworked.  The 
power  to  tax  cannot  lawfully  be  carried  to  an 
extent  to  destroy  rights  or  privileges  guar- 
anteed bv  the  Constitution.  The  first  section 
of  our  Bill  of  Rights  assures  to  every  man 
protection  in  his  natural  right  to  acquire, 
possess  and  enjoy  property.  This  necessarily 
includes  the  right  to  buy,  sell  and  exchange; 
and,  in  so  far  as  the  traffic  is  of  a  harmless 
and  useful  character,  the  state  may  not  im- 
pose an  occupation  tax  which  shall  operate 
as  a  prohibition  or  as  a  burden  of  magni- 
tude sufficient  to  render  the  right  valueless. 
For  example,  if  the  legi.slature  sliould  im- 
pose an  occupation  tax  of  one  thousand  dol- 
lars per  year  upon  every  market  gardener  or 
farmer  or  carpenter  or  grocer  or  telegraph 
operator  or  washerwoman,  no  court  would 
hesitate  to  say  it  was  an  unconstitutional 
abuse  of  power.  The  power  and  discretion 
[696]  of  the  legislature  are  broad,  but  they 
are  not  illimitable;  and  while  we  will  be 
slow  to  invalidate  a  statute  enacted  in  due 
form,  we  will  not  hesitate  so  to  do  if  the 
unconstitutionality  of  the  act  is  patent.  Nor 
is  the  constitutional  protection  of  the  com- 
mon and  universal  right  to  life  and  liberty 
and  to  the  acquirement,  use,  and  enjoyment 
of  property  to  be  avoided  by  calling  an 
exorbitant  and  prohibitive  tax  a  license  fee 
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imposed  as  a  police  measure.  The  police 
power  is  not  superior  to  the  Constitution,  and 
police  regulations  of  a  business  not  of  a 
dangerous  character  which  amount  to  undue 
restraint  or  prohibition  will  not  be  sustained. 
SUte  v.  Ashbrook,  164  Mo.  375,  55  S.  W.  627, 
77  S.  W.  766,  48  L.R.A.  265;  Chicago  v. 
Netcher,  183  111.  104,  66  N.  E.  707,  75  Am. 
St  Rep.  93,  48  L.R.A.  261;  State  v.  Moore, 
113  N.  C.  697,  18  S.  E.  342,  22  L.R.A.  472. 

The  Kentucky  Court  of  Appeals,  while  con- 
ceding that  the  amount  of  property  tax  to 
be  imposed  in  the  general  power  of  taxation 
is  vested  exclusively  in  the  legislature,  pro- 
ceeds to  say,  "But  this  unlimited  freedom 
from  judicial  control  does  not  extend  to  taxes 
hnposed  upon  trades,  occupations  or  profes- 
sions, and  the  courts  .  .  .  have  the  undis- 
puted right  to  determine  whether  or  not  a 
legislative  act  is  in  violation  of  the  Consti- 
tution, although  its  purpose  may  be  the  rais- 
ing of  revenue."  Hager  v.  Walker,  128  Ky. 
1,  107  8.  W.  264,  129  Am.  8t.  Rep.  228,  15 
L.R.A.(N.S.)  195. 

In  short,  the  right  of  the  state  to  impose 
an  occupation  tax  or  license  fee  upon  harm- 
less and  useful  lines  of  business  is  to  be 
exercised  with  due  regard  to  the  natural  and 
constitutional  right  of  every  individual  to 
pursue  an  honest  calling  and  have  and  enjoy 
the  benefits  of  his  own  labor  and  be  secure 
in  the  use  and  enjoyment  of  his  own  prop- 
erty. 

There  are  many  other  questionable  features 
jf  this  statute,  some  of  which  are  discussed 
by  counsel,  but  those  to  which  we  have  given 
attention  are  sufficient  to  dispose  of  the  ap- 
peal. The  trial  court  did  not  err  in  holding 
the  enactment  void  and  refusing  to  enforce 
it.    The  judgment  below  is 

Affirmed 

All  the  Justices  concur. 
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Introductory, 

This  note,  in  discussing  the  regulation  of 
transient  merchants,  confines  that  term  to 
persons  doing  business  temporarily  at  a  fixed 
location.  See  infra  the  subdivision  Defini- 
Uons  and  Diaiinctiona. 

Tlip  validity  of  a  statute  or>ordinance  pro- 
hibiting or  restricting  hawking  or  peddling 


within  a  municipality  is  treated  in  the  note 
to  Com.  V.  Fox,  Ann.  Cas.  1916A  1236.  The 
question  what  is  a  reasonable  license  tax  or 
fee  imposed  on  a  hawker  or  peddler  is  dis- 
cussed in  the  note  to  (yHara  v.  Collier,  Ann. 
Cas.  1914D  036.  The  validity  of  a  license  tax 
or  fee  imposed  on  auctioneers  is  considered 
in  the  note  to  Minneota  v.  Martin,  Ann.  Cas. 
1015B  812. 

Definitions  and  Distinctions, 

A  "transient  merchant"  as  that  phrase  is 
used  in  a  statute  or  an  ordinance  regulating 
such  persons  is  ordinarily  defined  as  one  who 
conducts  a  mercantile  business  from  a  fixed 
place  of  business  temporarily  maintained  in  a 
community.  As  so  defined,  transient  mer* 
chants  are  distinguished  from  hawkers  and 
peddlers.  Thus  in  Carrollton  v.  Bazzette, 
169  III.  284,  42  N.  E.  837,  31  L.R.A.  522,  the 
court  said:  ''Appellee  contends  that  he  was 
not  an  itinerant  merchant,  within  the  mean- 
ing of  the  statute  and  the  ordinance.  He  in- 
sists that  an  itinerant  merchant  and  a  peddler 
mean  the  same  thing.  We  do  not  think  so. 
Neither  the  statute  nor  the  ordinance  has  fur- 
nished any  definition.  But  it  cannot  be  sup- 
posed that  the  legislature  would  have  passed 
the  act  in  question  authorizing  the  licensing 
of  itinerant  merchants  and  transient  vendors 
of  merchandise  if  the  power  had  already  been 
conferred  in  the  provision  in  the  general  in- 
corporation law  relating  to  peddlers  and 
hawkers.  We  think  th^  words  used  very  clear- 
ly express  the  meaning  of  the  law-making 
power,  and  that  they  would  generally  be  well 
understood.  The  word  'merciiant'  has  a  well- 
known  meaning;  but  whether  a  particular 
trader  is  a  merchant  or  not,  might,  under 
the  facts  of  the  particular  case,  be  somewhat 
difficult  to  determine.  But  it  cannot  be 
doubted  that  appellee  was  a  merchant.  He 
opened  a  store,  stocked  it  with  various  articles 
of  merchandise  and  sold  as  other  merchants 
do,  and  the  only  difference,  aside  from  selling 
sometimes  at  auction,  was,  that  his  business 
was  not  permanent  in  the  particular  city  or 
village  in  which,  for  the  time,  it  was  carried 
on.  It  was  not  intended  to  be  permanent — it 
was  intended  to  be,  and  was,  transitory.  He 
took  his  stock  of  goods  from  city  to  city,  sold 
his  goods  and  transacted  business  as  a  mer- 
chant for  a  few  weeks  only  in  each  place,  and 
we  cannot  conceive  of  a  more  appropriate 
designation,  as  applied  to  his  case,  than 
that  of  itinerant  merchant.  Without  finding 
it  at  all  necessary  here  to  undertake  to  give 
any  precise  definition  of  the  term  applicable 
to  other  cases  that  may  arise,  we  hold  that 
appellee  was  an  itinerant  merchant.'' 

So  in  Twining  v.  Elgin,  38  111.  App.  35^, 
it  was  said:  "We  understand  that  the  termK 
'itinerant  merchant'  and  'transient  vendor  of 
merchandise,'  as  used  in  the  act  last  above 
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referred  to,  mean  and  were  intended  to  appl7 
to  those  persons  who  for  a  short  space  of  time 
locate  in  a  city  and  make  sale  and  delivery  of 
their  goods,  as  other  merchants  do^  or  thosp 
who  carry  or  transport  their  goods  from 
bouse  to  house,  or  place  to  place,  and  make 
sale  and  delivery  of  their  goods  in  like  man- 
ner  as  other  merchants  or  salesmen  do." 

In  Clay  v.  Wrought  Iron  Range  Go.  42 
Ind.  App.  145,  85  N.  E.  119,  a  person  who 
placed  goods  in  stor^ige  and  peddled  them 
about  the  community  was  held  not  £o  be  a 
"'transient  merchant,"  the  court  saying:  "The 
statute  manifestly  contemplates  that  the 
transient  merchant  ib  one  who  for  a  definite 
and  limited  time  at  a  fixed  place  engages  in 
the  exhibition  and  sale  of  goods,  wares  and 
merchandise." 

In'Simoyan  y.  Rohan,  36  Ind.  App.  495,  76 
N.  E.  176,  it  appeared  that  the  appellant  was 
a  resident  of  the  state  of  New  York  and  en- 
gaged in  the  sale  of  oriental  rugs  in  various 
cities  and  states,  which  sales  usually  con-* 
tinned  in  each  city  from  one  to  two  weeks. 
For  the  purpose  of  said  sale  it  liad  been  his 
custom  to  travel  from  city  to  city  selling  the 
nigs,  and  in  each  city  to  keep  a  storeroom 
for  such  purpose.  To  evade  the  payment  of 
a  license  he  arranged  with  a  resident  mer- 
chant of  Ft.  Wayne,  Indiana,  to  advertise  his 
rugs  in  such  manner  as  to  lead  the  public 
to  believe  that  the  sale  was  by  the  resident 
merchant,  when,  in  fact,  he  was  receiving  a 
commission  only.  He  was  held  to  be  a 
transient  merchant  within  the  meaning  of  the 
statute. 

But  in  Gould  v.  Atlanta,  55  Ga.  678,  the 
term  "transient  merchant"  was  apparently 
considered  to  be  identical  in  meaning  with 
"peddler,"  the  court  saying:  "It  is  probable 
that  no  license  ever  was  issued  in  Georgia  for 
any  kind  of  itinerant  trading  except  peddling 
or  selling  by  sample.  And  we  have  no  idea 
that  any  person  bringing  a  large  stock  of 
goods  into  a  town  or  city,  opening  a  house, 
and  selling  them  out  therein,  was  ever  called 
or  considered  a  peddler  in  Georgia,  or  ever 
obtained,  or  was  supposed  to  need,  a  license 
as  such.  Such  a  trader  may  be  a  transient 
or  itinerant  person,  but  he  is  not,  according- 
to  Georgia  statutes,  or  the  ordinary  use  of 
language  in  Georgia,  an  itinerant  trader. 
However  much  he  may  itinerate  with  his  per- 
son, he  does  not  itinerate  with  his  goods  or 
his  trade.  He  stations  himself  for  traffic, 
and  does  not  sell  or  offer  one  part  of  his 
stock  here  and  another  yonder,  as  does  a 
roving  trader.  He  is  like  a  soldier  in  gar- 
rison, not  like  a  soldier  in  the  field.  He 
offers  his  stock  continuously  to  the  same 
public  in  the  same  place.  He  competes  with 
the  same  rivals,  subjects  himself  to  the 
same  police,  obeys  the  same  laws  and  ordi- 
naneety  and   pays  the   same  taxes  until   his 


stock  is  exhausted.  He  does  not,  perhaps, 
renew  his  stock  or  add  to  it  from  time  to  time 
as  permanent  merchants  do,  but  quits  the 
place  when  he  gets  through,  and  with  another 
stock  opens  in  the  like  way  in  some  other 
state  or  some  other  city  of  the  same  state. 
While  he  trades  he  neither  hides  in  a  corner 
nor  wanders  from  house  to  house,  or  from 
street  to  street.  He  establishes  himself  in 
one  locality  and  there  transacts  his  business. 
He  is  in  a  known  house  on  a  public  thorough- 
fare. If  he  is  taxable,  there  he  is,  and  there 
are  his  goods;  assess  him  lawfully  and  make 
him  pay." 

It  has  been  held  that  a  person  who  has  a 
permanent  place  of  business  but  who  conducts 
a  temporary  sale  at  a  fixed  place  of  business 
elsewhere  in  the  same  state  is  a  transient 
merchant  in  the  latter  place.  Com.  v.  Cro- 
well,  156  Mass.  216,  30  N.  £.  1015,  wherein 
it  was  said:  "A  party  may  be  engaged  in 
selling  temporarily  or  transiently  in  one  city 
or  to^n,  while  having  a  permanent  place  of 
business  in  another.  So  far  as  he  is  engaged 
in  selling  temporarily  or  transiently,  he  comes 
within  the  prohibition  of  the  statute,  without 
any  regard  to  the  fact  that  he  is  also  carry- 
ing on  an  established  and  permanent  business 
elsewhere.  Whether  his  whole  busineaa  is 
selling  temporarily  or  transiently,  or  whether 
he  does  it  more  or  less  frequently  in  connec- 
tion with  a  permanent  business  at  a  fixed 
place  or  places,  does  not  matter.  He  comes 
in  either  case  within  the  statute." 

The  foregoing  decision  was  followed  in 
Stote  V.  Foster,  22  R.  I.  163,  46  Atl.  833,  50 
L.R.A.  339,  the  court  saying:  "The  eyil  sought 
to  be  guarded  against  by  the  statute  would 
not  be  removed  by  limiting  the  operation 
thereof  to  persons  who  have  no  permanent 
place  of  business  in  this  state.  For  it  would 
be  just  as  detrimental  to  the  estaUished  busi- 
ness of  a  given  locality  for  a  person  who  has 
a  permanent  place  of  business  in  some  other 
part  of  the  state  to"  temporarily  locate  there 
as  it  would  if  such  person  had  no  place  of 
business  elsewhere  in  the  state,  or  even  as  it 
would  if  he  came  from  another  state.  And  of 
course  the  act  must  be  held  to  apply  to  non- 
residents who  come  here  to  do  business,  as 
well  as  to  residents  of  the  state,  else  it  would 
clearly  be  unconstitutional." 

But  in  Harding,  etc.  Music  Co.  v.  Cushman, 
183  Ind.  218,  lOS  X.  E.  865,  it  was  held  that 
a  person  who  from  a  permanent  store  conducts 
a  temporary  sale  in  another  village  of  the 
same  county  is  not  a  transient  merchant 
within  a  county  licensing  law.  And  see  Stato 
V.  Parr,  109  Minn.  147,  123  N.  W.  408,  134 
Am.  St.  Rep.  759. 

The  fact  that  a  person  conducting  a  tempo- 
rary business  is  a  permanent  resident  at 
that  place  does  not  take  him  out  of  the 
category  of  ttansient  merchants.     Scranton 
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V.  Henscfi,  151  la.  221,  130  N.  W.  1079,  where- 
in the  court  said:  "The  ordinance  from  which 
we  have  quoted  does  4fifine  'transient  mer- 
chants,' although  it  must  be  admitted  that 
this  definition  is  not  perhaps  as  lucid  as  it 
might  have  been.  It  says  'all  transient  mer- 
chants and  persons  transiently  remaining  In 
said  town  and  selling  or  offering  for  sale  in 
any  manner  any  goods,  wares,  or  merchandise 
at  retail  in  temporary  places  of  business/ 
Defendant  Black  was  undoubtedly  a  transient. 
Henson  was  not,  because  he  was  a  permanent 
resident  of  the  town  of  Scranton.  Each  was 
undoubtedly  a  merchant  or  acting  for  a  mer- 
chant. There  was  enough  testimony  to  take 
the  eaae  to  the  jury  upon  the  question  as  to 
whether  or  not  this  business  was  permanent 
or  was  intended  to  be  of  that  character,  or 
whether  it  was  transitory.  Ordinarily,  it  is 
the  character  of  the  business  which  is  the  de- 
terminative feature,  rather  than  the  residence 
of  the  merchant,  and  in  solving  this  problem 
three  things  must  be  considered:  First,  the 
kind  of  business;  second,  the  place  where  it 
is  conducted;  and,  third,  the  duration  or  in- 
tended duration  thereof.  If  the  business  was, 
or  was  intended  to  be,  intermittent  in  char- 
acter, and  not  permanent,  then  the  seller  was 
an  itinerant  vendor,  and  not  a  permanent 
tradesman.  As  said  in  Citv  of  Ottumwa  v. 
Zekind,  95  Iowa  622,  we  do  not  understand 
that  the  term  'transient  merchant'  has  refer* 
ence  to  the  residence  of  the  individual.  It 
more  properly  relates  to  the  business  carried 
on  by  him." 

A  elerk  or  salesman  soliciting  orders  for  a 
nonresident  merchant  is  not  a  "transient 
merchant."  Waterloo  v.  Heely,  81  111.  App. 
310;  State  v.  Nelson,  128  la.  740,  105  N.  W. 
327;  State  v.  Bristow,  131  la  664,  109  N.  W. 
199;  Great  Atlantic,  etc.  Tea  Co.  v.  Tippe- 
canoe, 86  Ohio  St.  120,  96  N.  E.  1092;  Wau- 
«au  V.  Heideman,  119  Wis.  244,  96  N.  W.  549. 
In  State  v.  Nelson,  supra,  it  was  said: 
"While  the  cases  are  not  all  agreed  as  to 
what  constitutes  a  transient  merchant,  or 
peddler,  still  it  is  clear  that  one  engaged  sim- 
ply in  soliciting  orders  or  making  delivery  of 
?oods  on  behalf  of  another  is  not  a  merchant. 
He  is  a  medium  through  which  a  merchant 
communicates  with  his  customers.  What  is 
accomplished  is  no  more  than  as  if  th<e  mer^ 
chant  had  made  use  of  the  malls  or  telephone 
to  solicit  orders,  and  of  an  express  or  trans? 
fer  company  to  make  deliveries.  If,  there- 
fore, the  ordinance  in  question  could  be  said 
to  include  by  intention — what  it  does  not  by 
words — agents  in  its  definition  of  transient 
mercliants,  it  cannot  be  uj>he1d.  Code,  section 
700,  gives  to  cities  and  towns  power  to  de- 
fine by  ordinantde  who  shall  be  considered 
transient  merchants — that  is,  what  merchants 
shall  be  considered  aa  transient;  but  it  can- 
not be  construed  as  a  grant  of  power  to  de- 


clare thoae  persons  to  be  merchants  who  by 
universal  acceptance  in  the  business  world, 
are  not  such." 

In  State  v.  Parr,  109  Minn.  147,  123  N.  W. 
40B,  134  Am.  St.  Kep.  759,  a  statutory  at- 
tempt to  classify  as  transient  merchants  those 
soliciting  in  a  city  or  village  from  a  place  of 
business  outside  was  held  to  be  void.  The. 
court  said:  "The  basis  of  classification  is 
residence  within  a  prescribed  division  of  the 
state,  the  immediate  effect  of  which  is  to 
protect  such  resident  merchants  from  compe- 
tition from  the  outside,  o^  to  deny  them  the 
privilege  of  entering  more  promising  terri- 
tory than  their  own  and  adjacent  counties. 
The  object  of  this  class  of  legislation  is  to 
regulate  the  business  of  selling  goods  from 
house  to  house — peddling,  as  it  is  commonly 
known — ^so  that  it  will  not  become  a  public 
nuisance.  Does  this  scheme  tend  to  accom- 
plish that  result?  To  use  the  illustration 
employed  at  the  argument:  Is  it  any  less  a 
nuisance  to  the  householders  of  Winona  coun- 
ty, and  adjoining  counties,  to  be  solicited  for 
orders  by  a  Winona  house  furnishing  com- 
pany than  to  be  similarly  solicited  by  a 
Minneapolis  furnishing  company?" 

In  several  instances  a  person  has  been  held 
not  to  be  a  transient  merchant  on  the  ground 
that  his  transactions  while  involving  the  sale 
of  goods  did  not  bring  him  within  the  mean- 
ing of  the  term  "merchant."  Thus  in  Wau« 
kon  V.  Fisk,  124  la.  464,  100  N.  W.  475,  an 
itinerant  optician  was  held  not  to  be  a  tran- 
sient merchant.  In  State  v.  Fleming,  24  K. 
D.  593,  140  N.  W.  674,  a  fruit  grower  who 
shipped  his  fruit  into  a  municipality  and 
sold  it  at  retail  from  the  car  was  held  not 
to  be  a  transient  merchant,  the  court  saying : 
"It  would  seem  that  two  essentials  are  neces- 
sarv  to  constitute  one  a  merdiant  in  the  or- 
dinary  meaning  of  the  word,  namely,  that  he 
must  buy  and  sell,  and  that  he  must  keep 
a  shop  or  store  for  that  purpose.  For  the 
purposes  of  this  case,  it  is  not  necessary  to 
decide  whether  the  car  was  a  store  or  shop. 
The  facts  applied  in  the  case  at  bar  exclude 
the  defendant  from  these  definitions.  He  did 
not  buy;  he  grew  and  sold.  See  also  ^7  Cyc. 
478.  We  conclude  that  a  transient  merchant* 
within  the  meaning  of  the  statute  referred 
to,  is  a  merchant  who  sells  merchandise  tem- 
porarily at  a  place  in  this  state  without  in- 
tending to  become,  and  without  becoming,  a 
permanent  merchant  of  such  place.  Buying 
is  an  essential  element;  but  the  buying  need 
not  be  done  at  the  same  place  where  the  sales 
are  made.  And  we  conclude  that  the  defend- 
ant was  not  a  transient  merchant."  So  in 
Dell  Rapids  v.  McShane  (S.  D.)  156  N.  W. 
789,  wherein  the  facts  were  identical  with, 
those  of  the  case  last  cited,  it  was  said: 
"Furthermore,  a  person  who  retails  apples 
of  his  own  production  is  not  a  merchant  with- 
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in  the  meaning  of  the  ordinance  under  con- 
sideration. He  is  no  more  a  merchant  than 
is  the  farmer  who  brings  eggs  and  butter  to 
his  town  customers.  The  fundamental  idea 
conveyed  by  the  word  ^merchant'  is  one  who 
buys  and  sells  merchandise.'*  But'  in  Cedar 
Falls  V.  Gentzer,  123  la.  670,  90  N.  W.  561, 
a  person  who  solicited  orders  on  his  own  ac- 
count, having  them  filled  through  a  whole- 
sale house  was  held  to  be  a  transient  mer- 
chant. 

Validity  of  Regulations, 

Ik  General. 

The  business  of  a  transient  merchant  i^ 
one  which  may  in  the  exercise  of  the  state 
or  municipal  police  power  be  subjected  to 
reasonable  regulations.  State  v.  Feingold, 
77  Conn.  326,  69  Atl.  211;  Carrolltbn  v.  Baz- 
zette,  150  111.  284,  42  N.  E.  837,  31  L.R.A. 
522;  Levy  v.  State,  161  Ind.  251,  68  N.  E. 
172;  Harding,  etc.  Music  Co.  v.  Cushman,  183 
Ind.  218,  108  K.  E.  865;  Simoyan  v.  Rohan, 
36  Ind.  App.  495,  76  N.  £.  176 :  Mt.  Pleasant 
V.  Clutch,  6  la.  546;  Com.  v.  Crowell,  156 
Mass.  215,  30  N.  E.  1015;  State  v.  Schoenig, 
72  Minn.  628,  76  N.  W.  711;  Wilmington  v. 
Roby,  30  N.  C.  250;  State  v.  Foster,  22  R.  I. 
163,^  46  Atl.  833,  50  LJa.A.  339.  And  see 
the  cases  cited  in  the  following  subdivision 
of  this  note. 

In  the  leading  case  of  Com.  v.  Crowell, 
supra,  it  was  said:  ''The  object  of  the  stat- 
ute would  seem  to  be  to  protect  the  public 
from  the  imposition  liable  to  be  practiced 
upon  it  by  itinerant  vendors  who  are  not 
hawkers  or  peddlers  because  hiring,  leasing, 
or  occupying  a  building  for  their  business 
hut  who  sell  temporarily  or  transiently  in  one 
place,  or  in  traveling  from  place  to  place 
goods,  wares,  or  merchandise,  and  who  might 
naturally  be  supposed  to  be  free,  to  some 
extent  at  least,  from  the  restraints  and  in- 
fluences inducing  fair  and  honest  dealing 
which  apply  to  persons  established  perma- 
nently in  trade  in  a  given  locality.  The  stat- 
ute applies  to  residents  and  nonresidents, 
and  is  not,  as  we  construe  it,  designed 
or  calculated  to  prevent  fair  and  free 
competition,  but  only  to  protect  the  public 
against  fraud,  and  to  place  the  traffic  un- 
der what  the  legislature,  having  regard  to 
the  character  of  the  business,  deems  whole- 
some restraints.  It  comes  within  what  is 
termed  the  police  power,  and  stands  on  the 
same  ground  as  the  acts  relating  to  hawkers 
and  peddlers,  auctioneers,  pawnbrokers,  and 
others,  of  which  there  are  numerous  ex- 
amples." 

In  Simoyan  v.  Rohan,  36  Ind.  App.  495, 
76  N.  E.  176,  it  was  said:  "One  purpose  of 
the   legislature,    no   doubt,   in    enacting  the 


statute,  was  for  the  benefit  of  local  merchants 
on  whom  the  municipality  is  partly  depend- 
ent for  its  support,  and  to  protect  them  from 
an  unfair  competition;  and  another  probably 
was  to  protect  the  houses  and  places  of  busi- 
ness of  the  citizens  of  the  mimicipality  from 
the  practices  of  itinerant  traders  of  unknown 
repute." 

In  State  v.  Schoenig,  72  Minn.  528,  75  N. 
W.  711,  the  court  said:  "We  have  no  doubt 
that  it  is  as  much  within  the  police  power 
of  the  state  to  require  licenses  for  conducting 
'gift,'  'fire,'  and  'bankrupt'  sales  as  it  is  to 
require  licenses  from  pawnbrokers,  peddlers, 
keepers  of  junk  sliops,  ticket  scalpers,  keep- 
ers of  loan  offices,  and  the  like.  This  class 
of  sales  now  has  a  well-defined  and  well-un- 
derstood meaning.  They  are  usually  conduct- 
ed by  transients  and  strangers,  who  stay  only 
a  short  time  in  one  place,  who  are  somctinac:^ 
honest  men  but  often  sharpers,  who  may  deal 
honestly,  but  who  often  and  even  generally 
sell  shoddy  and  inferior  goods,  and  who  at- 
tract trade  by  falsely  representing  that  their 
goods  are  being  sold  at  a  great  sacrifice,  be- 
cause they  have  been  somewhat  injured  by 
fire,  or  because  the  owners  are  bankrupt,  or 
by  luring  ignorant  people  to  buy  by  the  prom- 
ise to  distribute  gifts  to  purcliaaers.  They 
frequently  practice  frauds  on  the  public,  but 
iMcausc  of  their  transient  character  they  are 
gone  before  the  fraud  is  discovered.  Tlie 
goods  are  usually  sold  at  auction.  It  is  a 
business  which  is  legitinmte  if  honestly  eon- 
ducted,  but  which,  by  reason  of  its  peculiar 
character,  is  liable  to  become  the  means  of 
perpetrating  fraud  and  imposition  on  the 
public.  The  regulation  of  such  a  business  by 
license  and  other  legitimate  means  is  there- 
fore within  the  police  power  of  the  state." 

In  Levy  v.  State,  161  Ind.  251,  68  N.  E. 
172,  the  court  said:  "The  occupation  of  the 
itinerant  or  transient  merchant,  and  the  mode 
of  conducting  it,  closely  resemble  the  busi- 
ness of  hawkers  and  peddlers,  and  the  methods 
generally  practiced  by  them  in  disposing  of 
their  goods  and  wares.  The  transient  mer- 
chant has  no  fixed  place  of  business,  but  mi- 
grates from  town  to  town,  remaining  only 
long  enough  to  dispose  of  his  stock  of  goods. 
He  is  usually  a  stranger  in  the  community 
where  he  offers  his  goods  and  makes  his  sales, 
and  is  often  wholly  irresponsible.  Tempting 
advertisements  and  extravagant  representa- 
tions in  regard  to  the  character  of  his  stock 
and  the  prices  at  which  it  will  be  sold  are 
calculated  to  create  excitement  and  to  de- 
ceive the  unwary,  who  are  generally  without 
redress  for  the  impositions  practiced  upon 
them.  .  .  .  Nearly  all  the  reasons  assigned 
by  the  courts  for  the  necessity  of  police  regu- 
lation of  hawking  and  peddling  apply  with 
equal  force  to  the  occupation  of  the  itinerant 
or  transient  merchant.    If  the  one  occupation 
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is  a  proper  subject  for  legislative  control, 
the  other  is  equally  so.  The  necessity  for  the 
protection  of  the  public  against  imposition 
and  dishonest  practices  of  various  kinds  has 
resulted  in  legislation  relating  not  only  to 
hawking  and  peddling,  but  to  the  business  of 
itinerant  vendors  and  auctioneers,  sales  at 
markets  and  fairs,  and  other  like  trades,  and 
statutes  of  this  character  have  generally  been 
sustained  as  a  proper  exercise  of  the  police 
power.  The  Act  of  March  11,  1001,  supra,  is 
closely  akin  to  these  enactments." 

But  in  People  v.  Jenkins,  202  N.  Y.  53,  94 
N.  E.  1065,  36  L.R.A.(N.S.)  1079,  while 
the  specific  ground  of  decision  was  that  the 
license  fee  exacted  was  unreasonable,  the  ar* 
gum  en  t  of  the  court  tended  to  deny  the  powef 
to  discriminate  between  transient  and  perma- 
nent merchants.  The  court  said:  "If  the 
statute  provided  that  the  transient  trader 
should,  as  a  condition  of  obtaining  the  li- 
«»n8e,  make  proof  to  the  local  authorities 
that  the  facts  stated  as  to  his  stock  of  goods 
were  true,  and  thereupon  be  subjected  to  a 
reasonable  license  fee  covering  the  expense  to 
which  the  municipality  had  been  put,  the 
statute  would  be  upheld.  But  the  exaction 
of  $100  as  a  license  fee  for  a  month  or  for 
less  than  a  month  in  villages  and  cities  of 
the  third  class  (and  this  statute  is  confined 
to  such  municipalities  and  towns) — a  snm 
exceeding  the  monthly  rent  of  the  majority 
of  stores  in  such  villages  or  cities — is  too  ex- 
orbitant to  be  upheld  as  a  license  fee  in  the 
strict  sense  of  that  term.  These  features  of 
the  statute  plainly  show  its  purpose,  which 
was  not  to  safeguard  customers  against  fraud, 
but  local  shopkeepers  from  competition. 
.     .  As  already  conceded,  tlie  device  of 

selling  goods  as  bankrupt  or  dama<red  stock 
does  excite  the  cupidity  or  econoniica}  in* 
stincts  of  customers  and  does  tend  to  draw 
cuiitom  from  other  merchants,  but  a  cus^toiner 
has  the  right  to  buy  where  he  can  buy  obeap, 
and  his  means  mav  unfortunately  be  so  nar- 
row  that  he  is  constrained  to  purchase  dam- 
aged or  unfashionable  goods.  The  great  de- 
partment shops  of  New  York  do  practically 
the  same  thing  as  that  restrained  by  the 
statute.  They  advertise  a  reduction  in  prices 
of  stock  which  they  have  been  unable  to  free- 
ly dispose  of,  often  to  a  point  below  cost. 
Every  one  has  the  right  to  adopt  such  means 
to  sell  his  goods  and  conduct  his  business 
as  h*?  finds  most  profitable  to  him,  provided 
those  means  are  honest,  and  the  fact  that 
some  persons  engaged  in  the  same  business 
are  dishonest  does  not  justify  legislation  pro- 
hibiting either  directly  or  indirectly  the 
business." 

In  Carrollton  v.  Bawiette,  159  111.  284,  42 
N.  E.  837,  31  L.R.A.  522,  a  regulation  of 
transient  merchants  was  held  not  to  trench 
on  the   commerce   power   of   congress.      The 


court  said:  "It  is  urged  with  muclfi  force 
that  the  statute  itself  is  unconstitutional — 
that  the  legislature  has  no  power  to  suppress 
itinerant  merchants  or  transient  vendors  of 
merchandise,  or  to  prohibit  them  from  follow- 
ing their  avocation;  and  as  applied  to  the 
facts  of  this  case,  it  is  insisted  that,  even 
regarding  the  exercise  of  the  power  as  one 
to  license  and  regulate,  it  is  in  violation  of 
the  Federal  Constitution  and  the  legislation 
of  Congress  thereunder,  as  an  attempted  reg- 
ulation  of  interstate  commerce,  and  to  the 
latter  phase  of  the  question  the  arguments  of 
counsel  have  been  chiefly  addressed.  We  do 
not  think  that  the  latter  contention  can  be 
sustained.  The  ordinance  makes  no  discrimi- 
nation between  such  merchants  whose  goods 
are  imported  into  this  state  from  other  states 
and  those  whose  goods  are  manufactured  or 
purchased  in  this  state  and  shipped  from 
pkioe  to  place  for  the  purpose  of  sale,  nor 
does  it  impose  any  tax  upon,  or  require  the 
payment  of  any  license  fee  for,  the  sale  in 
the  original  package  of  any  articles  import- 
ed from  another  state,  but  the  effect  of  the 
ordinance  is  to  impose  the  burden,  not  on 
those  engaged  in  importing  goods  into  the 
state  for  sale,  nor  on  the  goods  as  such  imports, 
but  upon  those  who  are  engaged  in  the  business 
of  selling  goods  as  itinerant  merchants  after 
such  goods,  if  imported,  have  been  so  acted 
upon  by  the  importer  as  that  they  have  be- 
come mixed  up  with  the  mass  of  other  proper- 
ty in  the  state.  The  evidence  in  this  case 
showed  that  the  goods  were  purchased  at  as- 
signees' and  other  bankrupt  sales — some  in 
this  and  some. in  other  states — and  that  the 
stock  in  question  was  composed  of  such  goods, 
a  part  of  which  had  been  left  unsold  and 
brought  from  some  other  city  or  village  in  the 
state  where  appellee  had  last  carried  on  his 
itinerant  merchandising.  We  think  it  too 
clear  for  extended  argument  that  tliere  was 
no  interference  with  or  attempted  regulation 
of  commerce  between  the  states  in  the  en« 
forcement  of  the  ordinance  in  question." 

A  municipal  regulation  licensing  transient 
merchants,  passed  in  the  exercise  of  the  po- 
lice power,  cannot  ordinarily  impose  a  tax 
for  revenue.  Ottumwa  v.  Zekind,  95  la.  622, 
64  N.  W\  646,  58  Am.  St.  Rep.  447,  29  L.R.A. 
734;  State  v.  Schoenig,  72  Minn.  528,  75  N. 
W.  711.  But  in  Carrollton  v.  Bazzette,  159 
111.  284,  42  N.  £.  837,  31  L.ILA.  522,  it  was 
said :  ''Under  the  liberal  rule  adopted  b^ 
this  court,  such  license  fees,  while  imposed 
under  the  general  police  power,  may,  as  we 
have  seen,  be  imposed  not  only  as  a  mere 
means  of  regulation,  but  also  for  revenue." 

Reasonableness. 

The  business  of  a  transient  merchant  is  a 
legitimate  one  which  may  not  be  prohibited 
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or  subjected  to  regulations  so  unreasonable 
as  to  be  prohibitive  in  effect.  Garrollton  v. 
Bazzette,  169  111.  284,  42  N.  E.  837,  31  L.R.A. 
522.  And  see  the  reported  case  and  the  cases 
cited  infra  in  this  subdivision. 

A  regulation  licensing  transient  merchants 
is  not  unreasonable  because  it  gives  to  the 
municipal  authorities  a  discretion  to  refuse 
to  issue  a  license.  State  v.  Schoenig,  72  Minn. 
528,  76  N.  W.  711,  wherein  the  court  said: 
"The  only  other  objection  that  need  be  con- 
sidered is  based  on  tho  language  of  the  third 
section,  viz.;  *The  city  council  may  in  its 
discretion  direct  that  a  license  be  granted  and 
issued.'  It  is  urged  that  this  authorizes  the 
city  council  arbitrarily  to  discriminate  be- 
tween applicants  by  granting  a  license  to  one 
and  refusing  it  to  another  without  any  good 
reason,  or  to  prohibit  the  business  altogether 
by  refusing  to  issue  any  licenses  at  all.  If 
this  is  the  necessary  meaning  and  effect  of 
the  ordinance,  it  is  clearly  invalid;  for  a 
power  to  license  and  regulate  is  not  a  power 
to  prohibit  or  destroy  this  business,  or  a 
power  to  discriminate  between  citizens  arbi- 
trarily and  without  good  cause.  But  granting 
or  refusing  a  license  always  involves  the  ex- 
ercise of  a  reasonable  discretion  in  deter- 
mining whether  the  applicant  is  or  is  not  a 
fit  person  to  whom  to  issue  a  license.  A  city 
council  is  not  absolutely  bound  to  issue  a 
license  to  conduct  such  sales  to  every  appli- 
cant, regardless  of  his  character,  who  will 
pay  the  required  fee.  If  the  applicant  is  no- 
toriously dishonest,  or  in  the  habit  of  re- 
sorting to  fraudulent  tricks  and  devices  in 
conducting  sales,  the  city  coyncil  would  be 
justified  in  refusing  him  a  license.  The  pow- 
er to  grant  licenses  implies  the  power  to  re- 
fuse to  ^o  so  for  good  cause.  If  they  should 
arbitrarily,  and  not  in  the  honest  exercise  of 
a  sound  discretion,  refuse  to  grant  a  license 
for  the  purpose  either  of  discriminating  be- 
tween citizens,  or  of  prohibiting  the  business 
altogether,  no  doubt  the  aggrieved  party 
would  have  his  legal  remedy.  But,  as  in  the 
case  of  an  act  of  the  legislature,  so  in  the 
case  of  a  municipal  ordinance,  every  pre- 
sumption is  in  favor  of  its  validity.  Hence, 
if  it  is  susceptible  of  two  constructions,  that 
one  must  be  adopted  which  will  sustain  the 
ordinance,  Indeed,  in  many  cases  the  courts 
will,  if  necessary  in  order  to  sustain  a  stat- 
ute or  ordiniLnoe,  cut  down  its  language  be- 
low its  ordinary  and  natural  meaning.  Un- 
der this  rule,  we  think  this  ordinance  should 
be  construed  as  merely  giving  to  the  city  coun- 
cil that  reasonable  discretion  which  they 
would  have  possessed  in  any  event." 

In  each  of  the  following  cases  a  regulation 
licensing  transient  merchants  was  held  to  be 
unreasonable  because  the  license  fee  exacted 
was  excessive: 

—$2,400  per  year,  Peoria  ▼.  Chigenheim,  61 
111.  App.  374. 


— $300  regardless  of  amount  of  stock  or 
length  of  stay,  Uhrlaub  v.  Cincinnati,  2ft 
Ohio  Cir.  Ct.  Rep.  797,  affirmed  72  Ohio  St. 
667,  76  N.  E.  1121. 

---4B250  per  month,  Ottumwa  v.  Zekind,  95 
la.  622,  64  N.  W.  646,  68  Am.  St.  Rep.  447, 
29  L.R.A.  734. 

— $100  per  month.  People  v.  Jenkins,  202 
N.  Y.  63,  94  N.  E.  1066,  36  L.R.A.(N.S.) 
1079. 

— $25  per  day,  Monroe  r.  Endelman,  150 
Wis.  621,  138  N.  W.  70. 

—$20  per  day.  Ex  p.  Eaglesfield,  180  Fed. 
558. 

— $10  per  day,  Garrollton  v.  Bazzette,  159 
III.  284,  42  N.  E.  837,  31  L.R.A.  522.  And 
see  Sagman  v.  Circuit  Judge,  106  Mich.  32, 
wherein  it  was  said  that  such  a  fee  "borders 
closely  upon  the  line  of  unreasonable  license 
fees." 

In  Monroe  v.  Endelman,  160  Wis.  621,  138 
N.  W.  70,  it  was  said:  "The  ordinance  in 
question  must  be  held  to  be  void  on  the 
ground  that  it  is  confiscatory.  It  requires 
no  argument  to  demonstrate  that  it  is  so.  A 
mere  statement  of  the  material  facts  is  suffi- 
cient. The  defendant  carried  a  stock  of  mer- 
chandise of  a  value  not  exceeding  $3,000.  He 
was  offering  this  for  sale  at  retail  in  a  city 
containing  4,500  inhabitants.  His  daily  sales 
averaged  only  $88.  His  gross  profits  were 
twenty  per  cent  of  his  sales,  and  his  daily 
expenses  about  $7.  The  $25  per  diem  fee 
would  alone  more  than  consume  his  gross 
profits.  Tested  in  another  way,  it  appear i» 
that  if  he  continued  in  business  in  Monroe 
for  a  year  he  would  pay  in  fees  over  $7,500 
on  a  stock  of  merchandise  the  average  value 
of  which  did  not  exceed  $3,000.  Obviously 
such  a  tax  would  confiscate  defendant's  whole 
property  long  before  the  year  expired." 

In  Garrollton  v.  Bazs'^ette,  159  111.  284,  42 
N.  E.  837,  31  L.R.A.  522,  the  court  said:  "It 
must  be  admitted  that  the  question,  so  far  as 
it  comes  within  the  discretion  of  the  munici- 
pal authorities,  is  one  for  them  and  not  for 
the  courts  to  determine.  It  is  only  when  the 
ordinance  is  plainly  unreasonable  and  prohib- 
itive in  its  character,  where  there  is  no  pow- 
er to  prohibit,  that  the  courts  may  interfere 
and  pronounce  it  invalid.  (2  Beach  on  Public 
Corp.  sec.  1234;  Cooley's  Const.  Lim.  200.) 
We  are,  however,  of  the  opinion  that  the  ordi- 
nance in  question  is  of  that  character.  A 
license  fee  of  $10  for  each  day,  making  no 
discrimination  on  account  of  the  extent  of 
the  business  or  the  length  of  time  during 
which  it  is  carried  on,  would  appear  to  be  un- 
necessarily burdensome  in  such  a  case,  in 
general  restraint  of  trade  and  prohibitory 
of  the  Ijusiness.  The  business  of  itinerant 
merchants  would  have  to  be  much  more  remun- 
erative than  ordinary  merchandising  in  small 
cities  to  survive  under  a  burden  of  this  char- 
acter, amounting  to  more  than   $3,000   per 
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anBimL*  In  Ottumwa  v.  Zeklnd,  05  la.  622, 
64  N.  W.  646,  68  Am.  St.  Rep.  447,  29  L.R.A. 
734,  it  was  said:  "It  seems  to  us,  in  view 
of  the  nature  of  the  business  licensed — ^the 
fact  that  it  was  in  no  manner  in^rious  to 
the  public  health  or  morals;  that  it  was  con- 
fined to  a  particular  place,  and  was  not  of 
sich  a  nature  as  to  become  a  nuisance;  that 
it  did  not  require  the  police  supervision,  and 
was  in  no  manner  calculated  to  disturb  the 
peace  and  quietness  of  the  city — 'that  it  is 
perfectly  apparent  that  the  fee  exacted  in 
this  case  was  not  required  as  a  police  regula- 
tion, but  for  the  purpose  of  revenue  to  the 
city.  It  may  also  have  been  fixed  at  this  sum 
to  protect,  in  a  measure,  the  home  merchant 
against  the  passing  one,  who  otherwise  might 
not  be  called  upon  to  pay  anything  to  tfa« 
support  of  the  instrumentalities  of  govern- 
ment. But  such  protection,  however  desirable 
and  just,  cannot  be  afforded  under  an  ordi- 
nance passed  in  virtue  of  authority  given 
by  the  state  to  regulate  and  license." 

In  each  of  the  following  cases  a  license  fee 
imposed  on  transient  merchants  was  held 
not  to  be*  excessive : 

— $100  for  each  six  months,  Emporia  v. 
Endelman,  75  Kan.  428,  89  Pac.  685. 

— $25  per  month.  State  v.  Schoenig,  72 
Minn.  528,  76  N.  W.  711. 

—410  per  day,  Lebanon  ▼.  Zandition,  75 
Kan.  273,  89  Pac.  10. 

— $2  per  day.  People  v.  Grant,  157  Mich. 
24,  121  N.  W.  300,  133  Am.  St.  Rep.  329. 

In  State  v.  Schoenig,  72  Minn.  628,  75  N. 
W.  71],  it  was  said:  "In  view  of  the  ebarac>> 
ter  of  the  business,  and  the  comparatively 
.^hort  time  it  is  usually  carried  on  at  one 
place,  we  cannot  hold  that  $25  a  month  is 
an  unreasonable  fee.  It  does  not  follow  that 
because  $300  a  year  might  be  unreasonable 
t=25  a  month  would  be." 

In  Lebanon  r.  Zandition,  75  Kan.  273,  80 
Pac.  10,  the  court  said:  "It  was  said  in 
Lyons  v.  Cooper,  39  Kan.  324,  18  Pac.  296: 
It  must  be  a  flagrant  case  of  excessive  and 
oppressive  levy  of  a  license  tax  before  a  court 
will  interfere.'  (Page  328.)  This  statement 
is  well  sustained  by  the  authorities  in  this 
''tate.  The  reasoning  of  appellants,  founded 
upon  the  factq  jn  evidenee,  and  following  the 
reasoning  of  the  Illinois  courts  in  the  case 
of  Peoria  v.  Gugenheim,  61  111.  App.  374,  and 
Carrollton  v.  Bazzette,  160  HI.  284,  42  N.  E. 
•^37,  31  L.R.A.  622 — that  an  annual  license 
tax  at  the  rate  of  ten  dollars  per  day  upon 
resident  and  transient  merchants  would  be 
prohibitive,  is  fallacious.  The  appellants,  be- 
ing transient  liierchants,  were  not  required  to 
pay  an  annual  license  tax  at  the  rate  of  ten 
ioilars  per  day  throughout  the  year,  but  were 
only  required  to  pay  at  that  rate  for  the  days 
ttiey  remained  in  business  in  the  city.  Such 
iMirsons  only  remain  in  a  town  long  enough  to 
supply  it  with  the  kind  of  articles  they  sell, 


and  they  then  move  to  another  place.  The 
appellants  therefore  failed  to  establish  fatsts 
from  which  a  court  can  say,  within  the  rule 
stated  in  Lyons  v.  Cooper,  supra,  that  the 
ordinance  was  unjust  or  unreasonable." 

In  State  v.  Foster,  22  R.  I.  163,  46  Atl.  833, 
50  L.R.A.  339,  the  statute  under  considera- 
tion contained  provisions  stated  by  the  court 
as  follows:  "Section  3  of  the  act  provides 
that  every  itinerant  vendor,  before  commenc- 
ing business,  shall  take  out  a  state  and  local 
license;  and  section  4,  as  amended,  provides 
that  he  shall  deposit  with  the  general  treasur* 
er  the  sum  of  $1,000  as  a  special  deposit  and 
shall  also  pay  a  further  sum  of  $200  as  a 
state  license  fee,  whiph  payments  shall  au- 
thorize him  to  do  business  as  an  itinerant 
vendor  for  the  term  of  three  months.  In  ad- 
dition to  the  fee  paid  for  a  state  license,  sec- 
tion 6,  as  amended,  requires  the  payment  of 
$100  as  a  local  license  fee  in  a  town  or 
city  having  a  population  of  less  than  15,000, 
and  $350  in  a  town  or  city  having  a  popula- 
tion of  more  than  15,000.  Upon  the  expira- 
tion of  the  state  license  the  same  is  to  be  can- 
celed by  the  state  treasurer,  but  he  is  to 
hold  the  special  deposit  for  the  period  of  sixty 
days  thereafter,  for  the  purpose  of  satisfy- 
ing any  claims  of  creditors  that  may  arise  in 
connection  with  the  business  done  by  the  li- 
censee and  also  for  the  payment  of  such  fines 
and  penalties  as  are  incurred  by  him  through 
any  violation  of  the  statute."  The  court  in 
sustaining  the  act  said  s  "While  it  is  evident 
that  the  burdens  imposed  by  the  statute  upon 
the  business  aimed  at  are  heavy  and  will  re* 
suit  in  confining  it  within  narrow  limits,  we 
do  not  feel  warranted  in  saying  that  the  stat- 
ute is  so  clearly  prohibitive  of  a  trafiic  which 
is  in  itself  lawful  as  to  be  unconstitutioiKal.'* 

A  requirement  of  transient  merchants  of  a 
deposit  of  $500  as  a  security  for  the  payment 
of  debts  is  not  unreasonable.  State  v.  Fein> 
gold,  77  Conn.  326,  69  AtL  211. 

DlSCRfMINATION. 

A  regulation  applicable  to  transient  mer- 
chants and  not  to  permanent  merchants  is 
not  discriminatory.  See  the  cases  cited  supra, 
in  the  subdivision  In  Oeneral,  So  in  State 
V.  Parr,  109  Minn.  147,  123  N.  W.  408,  13 
Am.  St.  Rep.  759,  it  was  said:  "Undoubt- 
edly the  legislature  may  legitimately  make  a 
distinction  between  dealers  who  have  no  fixed 
place  of  business  and  those  merchants  who 
become  identified  with  some  particular  lo- 
cality as  permanent  citizens,  and  we  are  not 
prepared  to  condemn  this  act  simply  bccatise 
it  discriminates  in  favor  of  permanent  mer- 
chants, even  by  granting  them  limited  privi- 
leges to  *peddle.* " 

It  has  been  held  that  a  regulation  is  valid 
which  applies  only  to  transient  merchants 
selling    damaged    stocks,    conducting    bank- 
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ruptcy  salee  or  the  like.  Emporia  v.  Endel- 
man,  75  Kan.  428,  89  Pac.  685,  wherein  it  waa 
aaid:  "It  is  further  urged  that  the  ordinance 
discriminates  against  merchants  who  advertise 
their  goods  as  fire  sale,  auction  sale,  damaged 
or  bankrupt  stocks  and  in  favor  of  merchants 
selling  the  same  goods  without  such  adver- 
tisement. It  is  well  known  that  there  is  a 
distinct  business  of  the  character  described  in 
the  ordinance,  just  as  there  is  a  well-defined 
occupation  of  keeping  a  'pawn-shop'  or  'sec- 
ond-band store.*  More  often  than  otherwise 
an  essential  feature  of  the  business  is  the 
advertising  of  superior  goods  procured  at  a 
bargain  to  be  sold  at  a  bargain  when  the 
goods  are  in  fact  of  a  cheap  and  inferior 
quality  and  are  to  be  sold  at  as  much  or  more 
than  they  are  worth.  Tliere  are  other  char- 
acteristics of  the  business  which  place  it  in 
a  class  by  itself,  both  as  a  subject  of  regula- 
tion and  as  a  source  of  revenue,  and  since  the 
tax  falls  equally  upon  all  who  engage  in  it 
the  ordinance  ib  not  discriminatory/'  Cont' 
pare  People  v.  Jenkins,  202  N.  Y.  63,  04  N.  E. 
1065.  .35  L.R.A.(N.8.)  1079,  quoted  snipra,  in 
the  subdivision  In  QenercU, 

In  Brunner  v.  Harrison,  25  Ohio  Cir.  Ct. 
Hep.  247,  a  regulation  applicable  only  to< 
persons  coming  to  a  place  with  the  intention 
then  formed  of  condXicting  a  transient  mer- 
cantile business  was  held  to  be  invalid.  Tlie 
ordinance  in  question  provided  as  follows: 
"That  every  person  who  comes  into  this  vil- 
lage temporarily  in  ord^r  to  represent  some 
business  located  elsewhere,  and  to  solicit  or- 
ders for  goods  either  at  wholesale  or  retail 
or  to  sell  any  such  goods  on  commission,  shall 
be  held  and  deemed  to  be  a  transient  dealer; 
and  it  shall  be  unlawful  for 'any  such  tran- 
sient dealer  as  above  defined,  to  sell,  offer  to; 
sell,  bargain  to  sell  or  solicit  orders  for  goods 
at  wholesale  or  retail  within  said  village  with- 
out having  first  obtained  a  license  from  tlio 
mayor  thereof."  The  court  said:  "This  sec- 
tion discriminates  in  favor  of  persons  who 
form  a  purpose  after  coming  temporarily  or 
otherwise  into  the  village,  and  against  those 
who  come  temporarily  with  the  purpose* of 
representing  some  business  elsewhere,  etc., 
and  is  an  unreasonable  exercise  of  the  power 
•rranted  to  municipalities." 

A  regulation  exempting  certain  classes  of 
transient  merchants  is  void  because  of  the 
discrimination.  Thus  in  McRoberts  v.  Sulli- 
van, 67  111.  App.  435,  it  was  said:  "Another 
objection  to  this  ordinance  is  that  it  discrimi- 
nates in  favor  of  persons  selling  the  products 
of  agriculture.  Merchants  dealing  in  hay, 
j?rain,  vegetables  and  seeds  should  have  the 
same  protection  as  those  handling  other  mer- 
chandise. The  statute  which  confers  power 
to  regulate  itinerant  or  transient  trading  is 
;^encral  in  its  terms,  and  does  not  expressly 
r  by  any  implication  indicate  authority  to 


nesB  or  against  atly  that  is  lawful  Ih  itself 
and  in  its  methods.  The  ordinance  is  there- 
fore partial  and  unequal  in  its  operation,  and 
for  that  reason  is  void."  In  Peoria  v.  Gugen- 
h«im,  61  111.  App.  374,  an  ordinance  licensing 
itinerant  merchants  was  held  to  be  void  by 
reason  of  the  following  exemption  clause: 
"This  article  shall  not  be  so  construed  as  to 
apply  to  any  person  or  persons  coming  into 
the  city  from  the  country  with  any  produce 
for  market,  or  to  any  person  selling  vege- 
tables, berries,  or  the  produce  of  their  own 
farm  or  premises,  nor  shall  commercial  travel- 
ers employed  by  wholesale  houses  in  selling 
staple  articles  of  noterdiandise  to  merchants  of 
this  city  or  to  permanent  traders  doing  busi- 
ness in  the  city  be  deemed  to  be  within  the 
meaning  of  this  article." 

A  regulation  of  transient  merchants  which 
by  its  terms  is  applicable  only  to  nonresidents 
is  void.  Gould. V.  Atlanta,  55  Ga.  678;  Pacific 
Junction  v.  Dyer,  64  la.  38,  19  N.  W.  862: 
Saginaw  v.  Saginaw  Circuit  Judge,  106  Micb. 
32,  63  N.  W.  985.  But  a  provision  discrim- 
inating against  nonresidents  in  a  regulation 
applicable  also  to  residents  has  been  held  to 
be  severable.  Carrollton  v.  Bazzette,  159  111. 
284,  42  N.  E.  837,  31  L.R.A.  522.  And  the 
fact  that  in  the  nature  of  things  the  majority 
of  transient  merchant*  are  nonresidents  does 
not  affect  the  validity  of  a  regulation  which 
makes  no  discrimination.  Ottumwa  v.  Zekind, 
95  la.  622,  64  N.  W.  646,  58  Am.  St.  Rep.  447, 
29  L.R.A.  734,  wherein  the  court  said ;  "With 
reference  to  the  first  objection  insisted  upon, 
it  is  sufllioient  to  say  that  the  ordinance  does 
not,  in  terms,  discriminate  in  favor  of  resi- 
dent merchants  of  the  city  of  Ottumwa.  It 
requires  a  license  fee  from  all  transient  mer- 
chants, no  matter  where  they  reside,  and  im- 
poses a  penalty  upon  the  resident,  should  he 
become  a  transient  merchant.  We  do  not  un- 
derstand that  the  term  'transient  merchant' 
has  reference  to  the  residence  of  the  individ- 
ual. It  more  properly  relates  to  the  character 
of  the  business  carried  on  by  him." 
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jnrj  Ovtaido  Stota  Wl&ore   Coatraet 

of  EmpIoyiBont  iras  Made. 

The  onlj  actions  to  secure  workmen's  com- 
pensation under  a  foreign  statute  which  the 
courts  Off  Connecticut  cannot  enforce  are 
thoee  where  right  and  remedy  are  so  united 
that  the  right  cannot  be  enforced  except  iii 
Ihe  manner  and  b^ore  the  tribunal  designated 
hj  the  acth 

[See  note  at  end  ol  thia  case.] 
Same. 

Pub,  Acts  1013,  c.  138,  as  to  workmen's 
compensation,  provides  compensation  for  non- 
residents as  well  as  residents,  and  under  all 
contracts  of  employment  wherever  and  by 
whomsoever  made.  * 

[See  note  at  end  of -this  oaee.] 
Same. 

Where  master  afnd  servant  lived  In  Massa- 
chusetts, where  the  master's  principal  plaee 
of  business  was,  and « there  made  a  eontraet 
for  employment,  and  the  servant  waa  injured 
v/hile  working  for  the  master  in  Connecticut, 
both  having  accepted  Pub.  Acts  1913,  c.  138, 
pt.  B,  as  to  workmen's  compensation,  the 
courts  of  Connecticut  can  enforce  compensa- 
tion, since  the  Massachusetts  act  has  no  ex- 
traterritorial effect,  aAd  the  workmen's  eom- 
pensatiott  act  of  Coanecticut  must  be  read 
into  the. coatraet. 

[See  note  at  end  of  this  ease.] 

FroeeedlJiCa  to  S^evre  C^weapAtlom  «<- 
Fi^disica  -«-  Reeovd  on  Appeal. 

In  a  proceeding  for  workmen's  compensa- 
tion, the  findings  of  the  commissioner  must 
contain  all  facts  essential  to  the  case,  and  on 
appeal  become  a  part  of  the  record,  so  that 
it  is  not  essential  that  his  findings  be  spe- 
cifically made  a  part  of  the  record. 

Appeal  and  Erroi*  •^  Form  of  Appeal 
—  Omissloa  of  Pipayer  for  Relief. 

Though  Gen.  St.  1902,  §  798,  provides  a 
form  of  appeal  with  which  every  appeal  shall 
be  subataDtially  in  accordance,  which  contaiiM 
a  pray«>  for  relief,  an  appeal  otherwise  suJSi- 
cient  is  not  fatally  defective  through  omission 
of  prayer  for  relief. 

Appeal  from  Superior  Court,  Hartford 
county:     Case,  Judge. 

Claim  for  compensation  under  workmen's 
compensation  act.  Alfred  Douthwright, 
claimant,  and  Frank  A.  Champlin  et  al.,  de- 
fendants. Claim  allowed  by  Compensation 
Commissioner.  Decision  reversed  by  Superior 
Court.  Claimant  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Reyebsei). 

Thomas  J.  Speilacy  for  appellant. 
WiUiam  B.  Ely  for  appellee. 

[525]  Whbbxjs,  J.-T-From  the  finding  of 
the  commiisioner  it  appears  that  a  contract 
of  employment  existed  between  the  claimant, 
Douthwright,  and  the  respondent  Champlin, 
on  Karch  6th,  1015|  and  for  about  two  years 
[626]  prior  therjeto.  BoMi  t^  parties  lived 
Ann.  Cas.  i917B.— 38. 


in  Massachusetts,  and  Champlin's  principal 
place  of  business  was  in  that  State,  and  the 
contract  waa  made  there. 

Shortly  before  March  5th,  1916,  Champlin 
instructed  the  father  of  the  claimant  to  igo 
to  Hartford,  Connecticut,  and  sink  a  shaft 
for  an  elevator,  and  the  claimant  went  with 
hia  father  as  his  assistant  in  this  work.  On 
March  dth,  1916,  the  claimant  sustaineid  an 
injury  in  Hartford,  which  arose  oujt  of  and 
in  the  course  of  this  employment.  Both  the 
claimant  and  respondent  had  accepted  Part 
B  of  Chapter  138  of  the  Public  Acts  of  1913, 
and  Champlin  had  insured  his  full  liability  in 
.insutanee  companies  authorized  to  take  suph 
risks. 

The  trial  court  found  that  the  commissioner 
bad  no  jurisdiction  in  the  matter  at  issue, 
.and  therefore  sustained  the  appeal  and  re- 
manded the  case  to  the  commissioner  with 
directions  to  dismiss  the  proceedings  for  want 
ol  jurisdiction. 

We  have  held  that  our  State  might  pro- 
.yide,  in  a  workman's  compensation  Act,  com- 
pensation for  injuries  arising  out  of  and  in 
tbe  course  of  the  emp^loyment  under  a  con- 
tract made  in  Connecticut  but  performed  out- 
side our  State.  We  held  that  our  Act,  not 
by  direct  expression,  but  by  reasonable  im- 
plication, when  read  in  the  light  of  its  pur- 
pose, subject-matter,  and  history,  indicated 
an  intent  that  contracts  of  employment  made 
here  might  operate  outside  our  juriadiction. 
As  a  necessary  corollary  we  held  that  we 
would  "'give  similar  effect  to  contracts  of 
like  character  to  those  before  us,  though 
made  under  a  compen^tion  Act  pf  another 
jurisdiction, ,  provided  they  did  not  copHict 
with  our  law  or  public  policy,  and,, the  ma- 
chinery provided  for  the  ascertainment  and 
collection  of  the  compensation  could  be  used 
Ml  our  jurisdiction."  Kennerson  v,  Thames 
Towboat  Co.  89  Conn.  387,  381,  94  Atl.  372, 
:^.R.A.1916A  436. 

[6i27]  We  can  enforce  only  such  contracts 
as  are  enforceable  in  the  jurisdiction  of  their 
origin.  So  we  apply  to  this  somewhat  novel 
contract  the  usual  rules  for  the  construction 
ajod  enforcement  of  all  contracts.  The  prac- 
tical difficulties  of  enforcing  the  fore^  oon- 
traet,  at  least  where  the  Act  is  contractual, 
will  not  be  as  a  rule  insuperable,  if  it  is  kept 
i^  mind  that  the  right  of  compensation  given 
by  the  Act  and  the  venue  are  totally  different 
concepts.  The  Act  cannot  create,  and  at  the 
same  time  destroy,  the  right  to  sue  upon  a 
transitory  action.  The  only  actions  to  secure 
compensation  und^r  a  foreign  statute  which 
we  cannot  enforce,  are  those  "where  right 
and  remedy  are  so  .united  that  the  right  can- 
not be  enforced  except  in  the  manner  and  be- 
fore the  tribunal  designated  by  the  Act." 
Tennessee  Coal,  etc.  R.  Co.  v.  George,  233  U. 
S.  354,  369,  34  S.  Ct.  587,  68  U.  S.  (L,  ed.) 
997,  L.RJ^.1916D  685. 
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Nor  does  our  Act  provide  compensation  for 
residents  alone.  Its  language  is  not  that  of 
restriction  or  limitation,  but  all-embracing. 
For  example,  it  applies  to  "all  contracts  of 
employment,"  and  this  was  intended  to  mean 
wherever  and  by  whomsoever  made.  It  gives 
compensation  for  "any  injury,"  and  this  was 
intended  to  furnish  to  nonresident  and  resi- 
dent alike,  the  new  remedy.  It  defines  an 
employer  and  an  employee  as  "any  person." 
It  excepts  certain  classes,  and  the  designation 
of  these  exceptions  marks  the  only  limitation 
upon  the  definition. 

When  we  turn  from  the  substantive  pro- 
visions determining  the  cause  of  action,  to 
those  provisions  affecting  the  venue,  we  come 
upon  terms  and  language  of  generality  and 
not  of  restriction.  Every  contract  of  employ- 
ment not  excepted  by  the  Act  and  to  be  per- 
formed within  our  State-  will  automatically 
have  incorporated  in  it  the  provision  for  com- 
pensation for  injury,  unless  one  or  the  other 
party  to  the  contract  shall  [528]  indicate  his 
refusal  to  accept  the  provisions  of  Part  B 
of  the  Act.  The  Act  applies  to  every  natural 
or  artificial  person  who  enters  upon  a  con- 
tract of  employment.  When  such  a  contract, 
made  in  another  State,  is  entered  upon  here, 
the  Act  does  not  attempt  to  make  a  new 
contract  for  the  parties.  It  merely  makes 
provision  for  the  incorporation  of  an  addi- 
tional term,  either  by  the  voluntary  accep- 
tance of  the  parties,  or  by  the  laws  assuming 
an  acceptance  in  the  absence  of  notice  bf 
refusal  to  accept.  If  the  contract  had  been 
made  in  New  Jersey  and  the  parties  had  ac- 
cepted '  its  terms,  the  contract  itself  would 
have  included  the  feature  of  compensation. 
We  would  then  have  enforced  the  contract 
unless  the  special  terms  of  the  Act  made  itis 
enforcement  in  this  jurisdiction  impractic- 
able; for  their  Act,  like  ours,  is  voluntary 
and  contractual,  and  our  declared  public 
policy  favors  an  enactment  of  this  kind.  If 
the  contract  had  been  made  in  South  Caro- 
lina, where  there  is  no  compensation  Act,  and 
the  parties  had  upon  entering  upon  its  per- 
formance here  accepted  our  Act  or  failed  to 
indicate  a  refusal  to  accept  it  in  the  manner 
called  for  by  the  Act,  it  is  not  contended  that 
the  contract  of  hiring  would  not  have  been 
enlarged  by  the  addition  of  our  provision  of 
compensation  for  any  injured  in  the  employ- 
ment. 

It  is  expressly  conceded  in  the  respondent's 
brief,  and  properly  so  we  think,  that  parties 
to  a  contract  of  employtnent  in  Massachusetts 
may  there  contract  with  reference  to  our  Act, 
or,  when  they  come  into  Connecticut,  may 
make  another  contract  of  employment  so  as 
to  come  within  our  Act. 

Our  General  Assembly  might  make,  as  a 
condition  of  carrying  out  in  this  State  a 
contract  for  hire  made  in  another  State,  the 
observance  of  our  Act. 


If  the  State  in  which  the  contract  is  made 
contains  a  compensation  Act,  but  by  its 
terms,  or  by  the  construction  [529]  placed 
upon  it  by  its  own  court,  it  is  not  operative 
outside  the  State  of  its  origin,  and  the  con- 
tract is  performed  in  our  State,  the  contract 
is  in  exactly  the  same  situation  it  would 
have  been  in  had  there  been  no  compensation 
Act  in  the  foreign  State.  In  the  one  case  'we 
have  no  contract  whatever  which  was  made 
in  'reference  to  a  compensation  Act;  in  the 
latter  case  we  have  a  contract  made  in  refer- 
ence to  the  foreign  Act,  but  not  in  reference 
to  an  Act  which  made  its  compensation  fea- 
ture applicable  in  our  State.  As  to  that  fea- 
ture each  contract  is  silent.  The  Maasachu- 
setts  Act  has  been  construed  to  possess  no 
extra>territorial  effect.  Gould's  Case,  215 
Mass.  480,  Ann.  Caa.  1914D  372,  102  N.  £. 
093.  So  that  if  the  parties  had  contracted 
with  reference  to  the  Massachusetts  Act,  the 
contract  of  employment  as  performed  in  Con- 
necticut would  have  had  no  reference  to  that 
Act.  It  would  merely  have  been  a  contract 
'  made  in  Massachusetts  and  performed  here. 
So  much  of  it  as  might  be  performed  in  Mass- 
achusetts would  be  subject  to  her  compen- 
sation Act;  and  so  much  as  might  be  per- 
formed in  Connecticut  would  be  subject 
exclusively  to  our  Act.  If  Champlin  had 
employed  Douthwright  in  Connecticut  to  help 
in  the  work  in  Hartford,  and  he  had  been 
injured  in  its  course,  unquestionably,  if  neith- 
er party  had  refused  to  accept  our  Act,  he 
could  recover  compensation  under  our  statute 
for  an  injury  suffered  in  the  course  of  the 
work.  Equally  liable  would  Champlin  be  if 
Douthwright  bad  been  employed  in  Massa- 
chusetts. 

The  express  acceptance  of  our  Act  by  these 
parties  added  its  compensation  features  to 
their  contract.  In  the  absence  of  their  re- 
fusal, the  law  would  have  added  this  to  their 
contract;  in  either  case  it  would  have  be- 
come a  part  of  the  contract.  If  the  Massa- 
chusetts Act  had  by  her  court  been  con- 
strued to  have  an  extraterritorial  effect,  we 
should  have  endeavored,  in  an  [530]  action 
for  an  injury  suffered  here  by  an  employee 
who  contracted  in  Massachusetts,  to  have 
given  effect  to  the  Act  as  broadly  as  her  own 
courts  would  have  done.  We  should  have 
treated  the  contract  as  subject  to  the  law 
of  the  place  where  it  was  made,  just  as  we 
would  if  the  claim  had  be<»n  for  a  breach 
of  any  of  its  provisions.  But  in  this  case 
the  parties  did  not  contract  with  reference 
to  the  Massachusetts  Act,  and  it  is  not 
claimed  that  they  contracted  to  exclude  the 
Connecticut  Act  from  their  contract.  They 
merely  added  one  term  to  their  contract,  and 
there  is  no  jurisdictional  reason  why  the 
contract  of  their  making  should  not  bo  en- 
forced here.  They  had  the  right  to  modify 
or  add  to  their  contract,  wh^  they  began 
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its  performance  in  Gonneciicuty  as  to  the 
kind  and  quality  of  the  work,  the  rate  of 
wages,  as  to  an  insurance  against  risk,  in 
short,  as  to  any  provision  or  condition  of 
the  contract,  and  for  a  like  reason  they  had 
the  right  to  add  to  their  contract  the  com- 
pensation feature  of  our  Act.  The  authority 
in  this  country  where  the  precise  question  we 
are  considering  has  arisen,  is  confined,  so 
far  as  we  are  awi^re,  to  the  New  Jersey  court. 
In  American  Radiator  Co.  t.  Kogge,  86  N. 
J.  L.  436,  92  Atl.  85,  94  Atl.  86,  the  contract 
of  employment  was  made  in  New  York,  where 
there  was  no  workman's  compensation  Act. 
The  decedent  was  employed  in  New  York  to 
work  in  New  York  and  New  Jersey,  and  was 
injured  in  New  Jersey  while  so  working. 
The  relation  of  the  parties  in  New  Jersey  is 
contractual  and  may  be  implied  by  law,  and 
the  parties  may  prercnt  the  operation  of  the 
statute  by  giving  the  prescribed  notice,  as 
in  our  Act.  The  court  held  (p.  439)  that 
"the  liability  of  the  'employer  to  make  com- 
pensation is  an  obligation  superimposed  upon 
the  original  contract  as  a  condition  of  its 
performance  in  New  Jersey,  and  it  is  con- 
tractual in  character  because  either  party 
may  escape  the  obligation  [631]  by  giving 
notice  that  he  will  aot  be  bound  there- 
by, and  because  it  does  not  arise  out  of  any 
wrongdoing.  But  the  addition  of  this  con- 
tractual obligation  by  statute  does  not  affect 
the  contract  of  hiring;  that  is  still  enforced 
as  far  as  it  goes  by  its  terms."  1  Bradbury's 
Workmen's  Compensation  (2d  ed.)  67.  The 
judgment  finding  that  the  eomnadssioner  had 
no  jurisdiction,  and  remanding  the  ease  to  the 
commissioner  with  direction  to  dismiss  the 
proeeedings  for  want  of  jurisditUon,  was  er- 
roneoQSL 

The  appellee  plesrds  in  abatement  of  the 
appeal  because  the  record  on  appeal  contains 
no  finding  by  tlie  Superior  Court  making  the 
finding  of  the  commissioner  a  part  of  the 
record.  The  finding  of  the  commissioner  must 
con  rain  all  facts  essential  to  the  case,  and 
upon  appeal  it  becomes  a  part  of  the  record, 
and  there  is  ordinarily  no  occasion  that  the 
court  should  make  this  finding  a  part  of  its 
record.  To  this  extent  we  modify  the  rule 
of  practice  announced  in  Thompson  v.  Twiss, 
90  Conn.  444,  446,  97  Atl.  328. 

The  further  ground  for  abating  the  appeal 
i~>  that  it  contains  no  prayer  for  relief.  The 
statute,  §  798,  expressly  provides  that  the 
appeal  "shall  be  substantially  in  accordance 
v.ith"  the  form  given.  The  form  of  appeal 
prescribed  by  this  statute  contains  such 
prayer  for  relief,  and  the  better  practice  will 
follow  the  prescribed  form.  But  when  an 
appeal  is  attacked  as  defective,  substantial 
and  not  literal  compliance  with  this  form  of 
appeal  should  be  the  test.  The  absence  of 
^hose  matters  only  which  are  essential  to  the 
appeal  will  be  keld  to  make  it  fatally  defec- 
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tive.  This  appeal  eontaias  all  of  the  essen- 
tials prescribed  by  the  statute,  including  a 
btatcment  that  the  appellant  appeals  for  the 
revision  of  certain  errors  which  he  claims 
to  have  occurred  on  the  trial,  and  these  he 
asfeigns  in  due  form.  The  appeal  thus  con- 
forms substantially  to  the  prescribed  [532] 
form.  The  demurrer  to  the  plea  in  abatement 
is  well  taken. 

There  is  error,  the  judgment  is  reversed 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law. 

In  this  opinion  the  other  judges  concurred. 


KOTE. 

A  state  workmen's  compensation  act  is 
held  in  the  reported  case  to  be  applicable  to 
an  injury  received  in  the  state  by  a  non- 
resident workman,  working  for  a  nonresident 
employer  under  a  contract  of  employment 
made  outside  the  state.  Whether  a  work- 
men's compensation  act  is  applicable  to  an 
injury  received  in  another  jurisdiction  is 
discussed  in  the  notes  to  In  re  Gould's  case, 
Ann.  Cas.  1914D  372,  and  Post  v.  Burger, 
Ann  Cas.  1916B  158,  the  converse  of  that 
proposition,  which  is  the  question  involved 
in  the  reported  case,  being  considered  in  the 
note  last  cited. 
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Tennessee  Supreme  Court — ^March  11,  1916. 
134  Tenn.  387;  183  S.  IF.  1008, 


Alteration    of   I&strameiftts    —   FiUiss 
Blanks  —  Iniplled  Antl&oHty. 

Where  the  nmkers  of  a  note,  other  than 
the  person  for  whose  accommodation  it  was 
made,  give  it  to  him  to  negotiate,  with  place 
for  the  pa^^ee's  name  blank,  and  the  date 
"July  ,"  they  give  him  implied  author- 
ity, not  merely  to  fill  in  the  name  of  who- 
ever may  become  the  payee,  but  the  date  of 
the  actual  delivery  to  the  payee,  so  longr  as 
it  is  done  in  a  reasonable  time,  so  that  filling 
in  such  date,  at  his  direction,  is  not  an  alter- 
ation. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Lincoln 
county:  Bearobn,  Judge. 

Action  by  Mrs.  Lizsie  H.  Holman,  plaintiiT, 
against  Hiram  Higgins  et  al.,  defendants. 
From  judgment  rendered,    plaintiff    appeals. 
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The   facte   are   stated   in   the   opinion.    Bb- 

VEB8ED. 

2^.  P.  Carter  and  Floyd  Estill  for  appellant. 
Lamb  d  Jjanih  and  J.  E.  Routt  for  appellees. 

[388]  Williams,  J. — The  suit  is  based  on 
a  promissory  note.  The  defense  to  whieh  is 
that  there  was  material  alteration  of  the 
instrument  that  rendered  it  unenforceable. 

K.  W.  Copeland)  desiring  to  raise  money 
with  which  to  enter  business^  prepared  a  note 
in  the  following  form,  and  procured  six 
friends  to  sign  the  same  with  him: 


"$1600. 

.   "Twenty-four  months  after  date  I  promise 
to  pay  to  the  order  of the  sum  of  six- 
teen   hundred    dollars,    for    value    received. 
Interest  at  6%. 
"Tliis  July ,  1910: 

"R.  W.  Copeland. 

"Hiram  Higgins. 

**S.  M,  Brogan. 

"VV.  L.  Stubblefield. 

"C.  R.  George. 

"F.  W.  George. 

"R.  A.  Pitts." 

In  August  the  note  in  this  form  was  pre- 
sented by  Copeland  to  one  Landess,  a  son-in- 
law  of  complainant  Mrs.  Holman,  desiring  to 
discount  it.  After  conferring  with  Mrs. 
Holman  as  to  her  having  the  money 
to  lend  and  with  her  lawyer  as  to  the 
solvency  of  the  signers  of  the  note,  Landess, 
acting  for  complainant,  closed  the  transaction 
with  Copeland.  The  latter  asked  Landess  to 
write  in  the  ^st  Irlaak  apace  the  name  of 
complainant  [389]  as  payee,  and  that  the  date 
•of  the  note  be  made  "September  Ist/'  instead 
of  "July ,"  as  Copeland  wanted,  as  he  ex- 
plained, to  save  interest  by  having  the  date 
made  that  of  the  note's  delivery.  This  was 
done  by  Landess,  who  then  handed  the  note, 
as  t^vm  completed  to  Copeland  for  his  ap- 
proval. Then,  the  check  of  complainant  for 
the  loan  sum  was  passed  to  Copeland  and  the 
note  to  Landess  for  his  mother-in-law. 

It  is  conceded  that  the  filling  of  the  first 
blank  with  the  name  of  complainant  was 
authorized,  and  not  an  alteration;  but  it  is 
contended  by  Higgins  and  the  signers  subse- 
quent to  him  that  there  was  a  material  altera- 
tion made  when  the  word  "July'*  was  stricken 
out  and  the  word  "September"  written  in  its 
place  in  the  date. 

According  to  common-law  rules,  the  date  of 
a  note  ordinarily  fixed  the  time  of  maturity  or 
payment,  and  determined  the  period  of  limi- 
tation, and  therefore  any  unauthorized  change 
in  the  date  gave  the  note  a  new  legal  effect, 
and  constituted  a  material  alteration.  Taylor 
V.  Taylor,  12  Lea  (Tenn.)  714;  Crockett  v. 
Thomason,  6  Sneed   (Tenn.)   342. 


Now,  by  the  terms  of  the  negotiable  instru- 
ment law  ( Acts  1^99,  chapter  94,  section  125 ) 
any  alteration  which  changes  the  date  of  a 
negotiable  instrument   is  a  material  altera- 
tion. 

By  the  provisions  of  section  6,  the  validity 
and  negotiable  character  of  the  instrument 
are  not  affected  by  the  fact  that  it  is  not 
dated;  and  by  secticm  17  <3)  where  the 
instrument  is  not  dated,  it  .will  be  considered 
to  be  dated  as  of  the  time  it  was  issued. 

[390]  By  section  13  it  is  provided  that 
where  an  instrument,  expressed  to  be  payable 
at  a  fixed  period  after  date,  is  issued  undated, 
any  holder  may  insert  therein  the  true  date 
of  issue,  and  the  instrument  shall  be  payable 
accordingly.  "Issue"  means  the  first  de- 
livery of  the  instrument!  complete  in  form,  to 
a  person  who  takes  it  as  a  holder.  The  note, 
it  might  be  contended  with  considerable  force, 
should  be  treated  as  complete,  as  to  all  es- 
sentials of  a  note,  when  the  first  or  payee 
blank  was  filled ;  then,  the  note  being  undated 
when  issued  (the  date  being  blank  as  above 
indicated),  the  act  of  Landess  in  ftllii^  the 
date  blank  siiould  be  treated  as  the  act  of  the 
payee  or  holder,  if  necessary  to  save  the  note 
from  an  impeachment  of  alteration.  As  seen, 
the  right  and  duty  of  the  holder  was  to  give 
the  true  date  of  iemance. 

The  theory  of  the  defendants  is  that,  the 
word  ''July,''  having  been  written  in  tiie  date 
line  originally,  must  be  treated  as  a  fixed 
factor,  and  that  Copeland  or  the  holder  could 
only  fill  the  blank  left  for  the  day  of  the 
month,  with  some  day  within  the  month  of 
July,  and  that  anthori'ty  to  iUl  blanks  ex- 
tends no  further; 

Passing  without  deciskto  tiie  question  of  the 
right  of  the  holder,  in  the  circumstances  of 
this  case,  to  give  the  nete  the  true  date  of  its 
issuance  under  section  13,  as  above  suggested, 
we  are  of  opinion  that  defendants'  insistence 
is  not  soimd,  and  that  the  chancellor  erred  in 
sustaining  it. 

When  defendants  intrusted  the  note  to 
Copeland  for  uee  in  raising  money,  with  the 
date  blank  not  filled,  [391]  they  gave  implied 
authority  to  him  to  fill  the  blank  as  far  as  it 
was  necessary  to  perfect  it.  Waldron  v. 
Young,  9  Heisk.  (Tenn.)  777. 

Strictly  speaking,  in  such  circumstances  the 
filling  of  a  blank  is  not  an  alteration  of  the 
instrument;  the  question  involved  is  really 
one  of  consent  and  of  authority  in  the  lodgee 
of  the  note  as  agent.  Id.  2  Corp.  Juris,  pp. 
1243-1245.  And  the  oourt  should  not  be  dis- 
inclined to  draw  the  inference  of  consent 
where,  in  view  of  apparent  authority  in  such 
lodgee,  a  fraud  upon  an  innocent  payee  or 
holder  would  otherwise  result. 

One  of  the  tests  as  to  authority  by  impli- 
cation is  whether  the  matter  inserted  causes 
the  instrument  as  perfected  to  speak  in  accord 
with  its  intended  purpose  and  Use. 
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Applying  these  principles,  it  is  manifest, 
in  our  view,  that  the  fair  inferenee  is  that 
the  defendants,  bj  leaving  the  blank  in  tiie 
date  line,  consented  that  Copeland  might,  in 
his  discretion,  give  the  note  the  date  of  its 
actual  delivery  to  whomsoever  might  become 
its  payee,  when  it  was  to  their  evident  advan- 
tage as  payors,  though  in  doing  so  there  was 
involved  the  change  of  the  word  '"Julv"  to  thfe 
word  "September."  The  purpose  of  defend- 
ants was  to  equip  Copeland  with  funds 
through  the  medium  of  the  loan,  and  they 
certainly  did  not  anticipate  that  he  would 
commit  them  to  the  payment  of  interest  from 
a  date  anterior  to  his  procuring  the  loan  and 
beginning  a  use  of  the  funds.  The  change 
[392]  of  the  indicated  word,  if  treated  as 
impliedly  authorized,  could  not  be  a  material 
alteration. 

Let  it  be  assumed  that  the  note  with  the 
blanks  therein  was,  alter  the  signatures  of 
defendants  had  been  appended,  intrusted  to 
Copeland  on  July  30th  or  Slst.  Can  it  be 
that  a  change  made  by  him  at  the  time  of  its 
discount,  if  assumed  to  be  on  August  Ist  or 
2d,  would  be  beyond  the  anticipation  of  the 
defendants  and  render  the  note  unenforce- 
able?   We  think  not. 

The  exact  question  here  involved  was  decid- 
ed in  the  case  of  Michigan  Ins.  Bank  v.  El- 
dred,  0  Wall.  554,  19  U.  S.  {U  ed.)  7ft3. 
There  a  firm  of  which  defendaAt  Ansen  Eldred 
was  a  m«nber  indorsed  and  forwarded  to  F. 
£.  Eldred  a  series  of  notes  to  be  used  by  tlie 
latter  in  raising  money  for  his  own  iise, 
and  one  of  the  notes  at  that  time  bore  the 

date  line  of  ''Detroit,  August  ,  1801;" 

it  evidently  being  anticipated  that  the  par* 
ticular  note  would  not  be  used  until  that 
month.  The  maker,  F.  E.  Eldred,  before  de- 
livery wrote  over  the  word  "August"  the 
word  "June,"  and,  as  we  understand,  filled 
in  a  blank  left  for  the  day  of  the  month.  The 
defense  was  made  that  the  note  had  been  al- 
tered, but  the  court  ruled  againat  it. 

Counsel  for  the  defendants  in  the  pending 
case  construe  the  facta  of  that  case  other- 
wiae,  and  contend  that  F.  £.  Eldred  first 
filled  in  a  blank  space  the  word  "August^'' 
and  then  later  on  changed  it  to  "June,"  but 
this  insistence  is  in  the  lace  of  the  eouteniion 
of  the  tiounsel  of  Ansen  Eldred  in  the  federal 
case  to  the  [393]  efTeot  that  the  note  showed 
on  its  face  that  the  date  was  originally 
"August"  The  word  "originally,"  in  the  fol- 
lowing quotation  from  the  opinion,  is  con- 
elnaive  on  the  point  : 

"Reference  is  made  to  the  fact  that  the 
word  'June'  is  written  over  the  word  'August' 
in  the  date  of  the  note,  showing  that  the  date 
originally  was  Aiigust,  instead  of  June,  as 
it  now  is;  but  the  conclusive  answer  to  that 
suggestion  is  that  the  maker  of  the  note  testi- 
fies that  he  wrote  the  word  'June'  as  it  now 


is  in  the  date  of  the  note  before  he  negotiated 
the  note  to  the  plaintiiTs,  and  as  he  was  the 
agent  of  the  firm  in  filling  up  the  note,  the 
defendant,  as  between  him  and  the  plaintiffs, 
has  no  cause  of  complaint." 

This  is  the  only  case  on  the  exact  point 
that  has  been  cited  or  found,  but  see,  also. 
Gill  V.  Hopkins,  10  111.  App.  74,  and  Bowers 
V.  Jewell,  2  N.  H.  543. 

Indeed,  it  seems  that  if  Copeland  had  in- 
serted in  the  blank  spaoe  admittedly  left  in 
the  note  (payable  as  it  was  twenty-four 
months  after  date)  a  date  prior  to  his  de- 
livery of  the  instrument,  a  serious  question 
would  have  arisen  that  the  note  stood  avoid- 
ed as  to  defendants.  Inglish  v.  Breneman,  5 
Ark.  377,  41  Am.  Dec.  96;  9  Ark.  122,  47 
Am.  Dec.  735;  Sclover  on  Neg.  Indt.' p.  21. 

Defendants  insist  that  the  ruling  in  the 
case  of  Wood  v.  Steele,  6  Wall.  80,  18  U.  S. 
(L.  ed.)  725,  to  the  efTect  that  there  was  in 
that  case  an  unauthorized  alteration,  was 
based  on  facts  similar  to  those  appearing  in 
the  instant  case.  We  do  not  so  understand, 
but  [394J  gather  from  the  opinion  that  the 

change  made  was  not  from  ''September ," 

but  from  "September  11th"  to  ''October  11th," 
made  by  alteration  before  delivery.  Ours  is 
the  construction  given  the  facts  of  that  ease 
in  2  Daniel,  Neg.  Inst.  (6th  Ed.),  sec.  1376; 
and  it,  furthermore,  harmonizes  that  decision 
with  the  later  case  of  Michigan  Ins.  Bank  v. 
Eldred,  supra. 

In  the  case  of  Wood  v.  Steele,  therefore, 
there  was  a  complete  date  and  a  complete 
instrument,  and  not,  as  in  the  later  federal 
case,  a  blank  in  the  date  line  giving  the  lodgce 
of  the  note  at  least  apparent  authority  in  the 
premises. 

We  are  not  dealing  with  a  complete  note, 
or  with  a  note  changed  by  the  holder  after 
delivery.  Our  refutation  and  refusal  is  of 
the  defendants  proposition  that  tliere  is  here 
applicable  the  rule  in  relation  to  the  alter- 
ation of  suehi  instruments,  made  strict  on 
grounds  of  public  policy  in  order  to  provide 
a  punishment  for  the  wrongdoer,  and  to  pre- 
vent tampering  with  such  paper.  Columbia 
Grocery  Co.  v,  Marshall,  131  Tenn.  270,  174 
S.  W.  1108.  Application  is  lacking  because 
of  authority  in  Copeland  to  make  the  change, 
implied  from  the  fact  thi^t  the  blank  was  left 
which  was  filled  as  was  anticipated  by  de- 
fendants, and  therefore,  as  consented  to  by 
defendants. 

A  concomitant  of  the  doctrine  of  implied 
authority  to  fill  blanks  in.  commercial  paper 
is  the  application  of  the  principle  fiiat  when 
one  of  two  innocent  persons  must  puffer,  tht* 
loss  should  fall  on  that  one  who  reposed  con- 
fidence in  him  who  perpetrated  the  wrong. 
[399]  The  contrary  may  be  true  wher^  there 
is  an  alteration,  strictly  and  properly  speak- 
ing.    Here  it  is  manifest  that  Mrs.  Holraan 
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accepted  the  note  from  one  who  had  been 
given  apparent  authority  to  discount  it  in 
ordinary  course  of  business  dealing,  by  the 
defendants. 

The  authority  of  Copeland  as  one  intrusted 
by  defendants  with  the  possession  of  the  in- 
complete instrument  was  limited,  as  to  exer- 
cise, to  a  reasonable  time.  This  was  the  rule 
before  the  statute  (2  Corp.  Juris,  p.  1245), 
and  the  negotiable  Instrument  Law  so  pro- 
vides in  section  14.  We  are  of  opinion,  how- 
ever, that  the  period  from  July  to  September 
did  not  amount  to  an  unreasonable  time. 

The  chancellor  erred  in  dismissing  the  bill 
of  complaint.  Reversed,  with  decree  here  for 
complainant. 

On  Petition  to  Reheab. 

(March  27,  1916.) 

The  defendants  present  a  petition  to  rehear, 
and  cite  a  dictum  in  the  opinion  of  the  lower 
court  in  the  case  of  Page  v.  Morrel,  as  report- 
ed in  3  Abb.  App.  Dec.  (N.  Y.)  433,  436.  In 
the  official  report  of  the  case  in  3  Keyes 
(N.  Y.)  117,  the  above  opinion  is  not  incor- 
porated, nor  is  the  dictum  repeated  in  the 
opinion  of  the  court  of  appeals.  That  dictumf 
it  is  claimed,  supports  the  contention  of  de- 
fendants: 

''In  the  case  of  a  note  like  this  one,  the 
year  and  the  month  being  given,  leaving  the 
day  of  the  month  only  blank,  the  authority 
is  not  entirely  unrestricted.  It  is  to  be  ex- 
ercised by  inserting  a  date  of  that  month. 
It  [396]  would  be  an  alteration  of  the  in- 
strument to  insert  a  different  month  or  year." 

The  change  there  was  from  the  true  date 
of  execution  and  issuance  to  one  prior  to  even 
the  note's  being  signed. 

It  was  upheld  by  reason  of  implication  of 
authority,  notwithstanding  the  change  was 
against  the  interest  of  the  maker  and  indors- 
ers  in  the  acceleration  of  maturity,  and  also, 
it  would  seem,  against  the  intent  and  under- 
standing of  the  indorsers. 

We  hold  that  there  was  in  the  instant  case 
authority,  by  virtue  of  the  blank  contained 
in  the  date  line,  to  perfect  the  note,  and  that 
perfection,  since  the  negotiable  instruments 
act,  consisted  in  the  making  the  date  the 
true  one — ^the  date  of  issuance — as  the  one 
in  the  contemplation  of  the  parties. 

If  the  contrary  be  conceded  to  be  true,  then 
we  would  find  the  law  furnishing  the  ma- 
terial for  the  construction  of  a  trap  for  the 
unwary  person  who  should  discount  the  note, 
trusting  him  whom  the  defendants  trusted 
and  put  forward  to  vend  the  note.  The  com- 
plainant would  lose  notwithstanding  the  note 
was  only  made  to  speak  the  truth.  No  one 
of  the  defendants  testifies  that  his  intentions 
in  this  regard  were  defeated  or  failed  of  con- 
summation. 


We  are  unwilling  to  streteh  or  apply  the 
doctrine  of  alteration  to  release  defendanta, 
and  set  a  precedent  that  will  make  easy  the 
perpetration  of  fraud.    Petition  denied. 


NOTE. 

Implied  Authority  to  FiU  is  Bla&ks  So 
as  to  Complete  Signed  Instnameat. 


Scope  of  Note,  518. 

Generally,  518. 

Sealed   Instrument,   519. 


Scope  of  Note, 


The  purpose  of  this  note  is  to  review  tiie 
recent  cases  passing  on  the  implication  of 
authority  to  fill  in  blanks  so  as  to  complete  a 
signed  instrument.  The  earlier  cases  are 
considered  in  the  notes  to  Rollins  v.  Ebbs,  2 
Ann.  Cas.  327;  Hartington  Nat.  Bank  v. 
Breslin,  Ann.  Cas.  1912B  1008;  and  Burgess 
V.  Blake,  86  Am.  St.  Rep.  107. 

Oenerally. 

The  rule  obtains  generally  that  if  a  per- 
son signs  and  delivers  a  simple  contract  in 
which  there  are  blanks  apparently  meant  to 
be  filled  in,  he  confers  on  the  person  to  whom 
he  delivers  the  instrument  implied  authority 
to  complete  the  instrument  by  filling  the 
blanks  in  conformity  with  the  apparent  in- 
tention of  the  maker  and  the  character  of  the 
writing.  Shows  ▼.  Steiner,  175  Ala.  363,  67 
So.  700;  Knapp  v.  Wilks,  105  Ark.  243,  151 
S.  W.  280.  See  also  White  ▼.  Elwell,  189 
Mo.  App.  36,  176  S.  W.  486. 

Thus  it  has  been  held  that  where  a  guar- 
antor signed  a  contract  guranteeing  the  pay- 
ment ol  an  indebtedness  to  be  contracted  by 
a  certain  firm,  the  filling  in  of  a  blank  left 
for  the  insertion  of  the  name  of  the  firm  by 
the  creditor  subsequent  to  the  guarantor's 
execution  of  the  contract,  did  not  relieve 
the  guarantor  as  he  impliedly  authorized 
the  creditor  to  fill  in  this  blank.  Shows  v. 
Steiner,  176  Ala<  363,  67  So.  700. 

So  where  blank  spaces  were  left  in  a  con- 
tract as  to  the  date  of  delivery  and  the  num- 
ber of  newspapers  to  be  supplied  daily,  the 
filling  in  of  these  blanks  did  not  relieve  the 
surety  on  the  contract;  since  he  knew  the 
space  for  the  number  of  papers  to  be  deliv- 
ered was  blank,  and  impliedly  authorized  the 
filling  in  of  the  same.  Knapp  v.  Wilks,  lOo 
Ark.  243,  151  S.  W.  280. 

It  is  held  generally  that  where  a  negotia- 
ble instrument  is  wanting  in  any  material 
particular,  the  person  in  possession  thereof 
has  prima  facie  authority  to  complete  it  by 
filling  in  the  blanks  left  by  the  maker  at  the 
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time  of  ezecutkm;  and  the  Instrument  bo 
filled  in  is  valid  as  between  the  maker  and 
a  holder  in  due  course.  Angle  v.  North  West- 
ern Mut.  L.  Ins.  Co.  92  U.  S.  330,  23  U.  S. 
(L.  ed.)  656;  White- Wilson-Drew  Co.  y.  Egel- 
hoff,  96  Ark.  105,  131  S.  W.  208;  John  Kind- 
ler  Co.  V.  Fond  Du  Lae  First  Nat.  Bank  (Ind.) 
109  N.  E.  66;  Liberty  Trust  Co.  v.  Tilton, 
217  Mass.  462,  105  N.  K.  605,  L.R.A.1915B 
144;  Business  Men's  League  v.  Sragow,  153 
N.  Y.  S.  231 ;  Lance  v.  Calvert,  21  Pa.  Super. 
Ct.  102.     And  see  the  reported  case. 

ComneDting  on  the  rule  as  appliad  to  -nego- 
tiable instruments  the  court  in  Angle  v. 
North  Western  Mut.  L.  Ins.  Co.  92  U.  S.  330, 
23  U.  S.  (L.  ed.)  '596,  saidi  ''It  i#  scttl<rij 
law,  that  where  a  party  to  a  negotiable  in- 
strument intrusts  it  to  another  for  use  as 
sneb,  with  blanks  not  filled  up,,  such  inatru' 
meut  so  delivered  carries  on  its  face  an  im- 
plied authority  to  complete  the  same  by  filling 
up  the  blanks;  but  the  authority  implied  from 
the  existence  of  the  blanks  would  not  authorize 
the  person  iatrUited  mtii  tlie  iasttumeiit' td 
vary  or  alter  the  material  terma  of  the  in- 
strument by  erasing  what  is  written  or  print- 
ed as  part  of  the  same,  nor  to  pervert  the 
scope  and  meaning  of  the  same  by  filling  the 
blanks  with  stipulations  repugnant  to  wl^at 
vas  plainly  and  clearly  expressed  in  the  in- 
strumenjt  before  it  was  so  delivered." 

It  has  been  held  that  where  the  makear  of 
a  note  leaves  it  blank  as  to  the  amount  and 
gives  it  to  another  with  authority  to  use  his 
judgment  in  arriving  at  the  sum  to  be  insert- 
ed, the  maker  is  liable  for  any  amount  placed 
in  the  blank  to  one  \^d  is  a  bona  fide  holder: 
and  the  fact  that  the  holder  knew  that  it  wa» 
signed  in  blank  did  not  affect  the  rights  of. 
such  holder.  White-Wilaon«Drew  Co.  v.  Egel- 
hoff,  96  Ark.  105,  131  S.  W.  208. 

It  has  also  been  held  that  the  delivery  of 
a  note  or  draft  in  blank  carries  with  it  the 
implied  authority  to  the  person  to  whom  it 
is  delivered  to  fill  it  in  and  negotiate  it. 
Third  persons  taking  the  instrument  haVe  a 
right  to  rely  on  that  authority,  and  the  fact 
that  it  is  filled  in  in  their  presence  does  not 
put  them  on  inquiry  as  to  the  terms  of  the 
authority.  Business  Men's  League  v.  Sragow, 
153  N.  Y.  281. 

Where  the  payee  of  a  note  filled  in  the 
blanks  for  the  place  of  payment  and  rate  of 
interest  and  then  by  several  indorsements  ne- 
gotiated to  a  bona  fide  holder  it  was  held 
that  he  can  recover  as  against  the  maker  and 
that  the  authority  of  the  payee  to  fill  in  the 
blanks  in  a  note  may  be  implied  from  the 
circumstances  in  the  case.  John  Kindler  Co. 
y.  Fond  Du  Lac  Bank,  <Ind.)  109  N.  E.  66. 

Where  one  who  has  signed  a  note,  leaving 
the  date  blank,  delivers  it  in  that  condition 
to  a  joint  maker  for  the  purpose  of  raising 
money  i;pon  it,  he  thereby  impliedly  author- 
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izes  the  joint  maker  to  fill  in  the  date  as  of 
the  time  when  the  note  is  actually  negotiated.   "^ 
Lance  v.  Calvert,  21  Pa.  Super.  Ct.  102. 

It  has  been  held  that  any  holder  of  a  note 
has  implied  authority  to  insert  the  true  date 
when  the  date  is  left  in  blank,  and  a  bona 
fide  holder  is  protected  against  the  fraud  of 
the  original  payee  or  any  prior  indorsee  in 
filling  in  the  date  of  the  instrument  although 
it  resulted  in  a  material  change'  of  the  mak- 
er's liability.  Landon  v.  Foster  Drug  Co. 
(Tex.)  186  S.  W.  434. 

It  has  also  been  held  that  the  signing  a 
note  in  blank  authorized  the  filling  in  of  the 
blank  by  the  one  to  whom  the  signer  delivered 
the  note,  although  the  specific  direction  might 
not  have  been  followed.  The  payee  named 
in  the  note  who  purchased  it  complete  in 
form,  before  maturity,  may  enforce  it  under 
the  Negotiable  Instruments  Law  as  a  holder  in 
due  course.  Liberty  Trust  Co.  v.  Tilton,  217 
Mass.  462,  105  N.  £.  605,  L.R.A.1915B  144. 

The  reported  case  holds  that  one  to  whom 
an  acconunodation  note  is  intrusted  by  the 
makers,  has  implied  authority,  by  virtue  of 
tlie  blank  contained  in  the  date  line,  to  fill  in 
the  name  of  the  month  and  make  the  date 
correspond  with  the  time  of  the  Issuance  of 
the  note. 

Under  a  statute  in  Colorado  which  provides 
that  an  alteration  in  a  negotiable  instrument 
as  to  date,  rate  of  interest  or  time  or  place 
of  payment  is  a  material  alteration,  it  has 
been  held  that  where  at  the  time  the  defend- 
ant signed  the  note  there  were  unfilled  blanks 
for  the  rate  of  interest  and  the  time  from 
which  the  interest  should  be  paid,  there  was 
no  implied  authority  to  fill  in  these  blanks, 
and  a  filling  in  of  the  blanks  without  the 
defendant's  authority  made  it  void  as  between 
the  original  parties.  Ay  res  y.  Walker,  54. 
Colo.  571,  131  Pac.  384. 

Under  a  statute  in  British  Columbia  known 
as  the  bills  of  exchange  act  which  provides' 
that  ''if  a  bill  is  wanting  In  any  material 
particular,  the  person  in  possession  of  it  has 
prima  facie  authority  to  fiU  up  the  omission 
in  any  way  he  thinks  fit,"  it  has  been  held 
that  if  the  note  when  signed  and  indorsed 
had  no  clause  providing  for  interest,  the  ad- 
dition of  such  a  clause  was  an  alteration 
not  contemplated  by  the  statute;  but  that  if 
the  note  when  made  contained  an  interest 
clause  leaving  a  blank  for  the  rate  the  hold- 
er was  entitled  to  recover  the  amount  of 
the  note  with  interest  at  eighteen  per  cent. 
British  Columbia  Land,  etc.  Agency  v.  Ellis, 
6  British  Columbia  82. 


Sealed  Instrument. 

The  recent  cases  support  the  rule  that  when 
one  delivers  a  sealed  instrument  so  executed. 
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as  to  give  it,  in  form,  fall  validity  on  the  fill- 
ing up  of  blanks,  he  impliedly  anthorizes  the 
holder  of  the  instrument  to  do  the  filling  in. 
Fry  V.  Bannon  Sewer  Pipe  Co.  179  Ind.  309, 
101  N.  E.  10;  Guthrie  v.  Field,  85  Kan.  68, 
116  Pac.  217,  37  L.R.A.(N.S.)  326;  Montgom- 
ery V.  Dresher,  90  Neb.  632,  134  N.  W.  261,  38 
L.R.A.(N.S.)  423;  Bloomingdale  v.  McKee,  97 
Misc.  660,  162  N.  Y.  S.  288;  Seifert  v.  Lanz, 
29  N.  D.  139,  160  N.  W.  568 ;  Ormsby  v.  John- 
son, 24  S.  D.  494,  124  N.  W.  436.  See  also 
Boyd  V.  Boyd,  2  Nott  &  McC.  (S.  C.)  125. 

Thus  it  has  been  held  that  where  a  statute 
required  a  local  surety  on  a  sewer  contractor's 
lK)nd,  nonresident  sureties  were  bound  to 
know  this  and  therefore  must  be  held  to  have 
authorized,  impliedly,  the  principal  to  secure 
a  local  surety,  or  to  do  what  was  essential 
to  comply  with  the  law  and  make  a  valid 
bond.  Fry  v.  P.  Bannon  Sewer  Pipe  Co.  179 
Ind.  309,  101  N.  E.  10.  In  that  case  the  court 
in  applying  the  rule  compared  a  statutory 
bond  to  other  instruments  saying:  "There  is 
stronger  reason  for  the  rule  in  the  case  of 
statutory  bonds,  because  the  statute  itself 
enters  into  the  contract,  and  because  it  will 
be  presumed  In  signing  the  bond  that  the  pur- 
pose was  to  effectuate  it,  and  to  that  end  that 
whatsoever  is  necessary  to  do  so  within  the 
statutory  requirements  is  impliedly  author- 
ized by  the  signers,  and  as  the  original  agree- 
ment and  undertaking  of  all,  to  execute  an 
effective  and  sufiicient  bond  as  it  left  each  of 
the  signers,  until  its  acceptance,  its  execution 
was  in  fieri;  it  could  not  have  been  legally 
understood  otherwise  than  as  in  making." 

Where  the  mortgagee's  name  was  not  filled 
in  at  the  time  a  mortgage  was  executed  by  the 
mortgagor,  a  filling  in  of  the  blank  subse- 
quent to  the  execution  by  inserting  the  name 
of  the  person  with  whom  the  defendant  was 
dealing  does  not  invalidate  the  mortgage. 
Montgomery  v.  Dresher,  99  Neb.  632,  134  N. 
W.  261,  38  L.R.A.(N.S.)  423,  wherein  the 
court  commenting  on  the  rule  said:  *'There 
are  many  cases  holding  to  a  difTerent  doctrine, 
but  we  are  persuaded  that  the  more  modem 
lioldings  are  more  reasonable,  and  more  con- 
sistent with  justice,  viz.,  that  the  executing 
and  delivery  of  a  mortgage  with  the  name  of 
the  mortgagee  left  blank  is  an  implied  au- 
thority to  the  person  to  whom  the  delivery 
is  made  to  fill  the  blank  with  the  name  of 
the  proper  mortgagee,  where  no  fraud  or 
violation  of  instructions  can  be  shown." 

The  filling  in  of  the  number  of  a  piano  in  a 
chattel  mortgage  delivered  to  the  plaintiff 
and  to  take  effect  when  the  piano  was  de- 
livered to  the  defendant  has  been  held  to  be 
an  authorized  alteration.  Bloomingdale  v. 
McKee,  97  Misc.  660,  162  N.  Y.  S.  286,  where- 
in it  appeared  that  the  number  of  the  piano 
was  necessarily  left  blank  when  the  mortgage 
was  signed  because  the  parties  did  not  know 


what  particular  piano  would  eventually  be 
covered  by  the  mortgage. 

The  validity  of  a  deed  to  a  blank  grantee^ 
including  express  or  implied  authority  to 
fill  in  the  blank,  is  discussed  in  the  notes 
to  Bardin  v.  Grace,  Ann.  Cas.  1912 A  537,  and 
Osby  V.  Reynolds,  Ann.  Cas.  1914D  387. 


OmZEKB  BAHK  BUILMHO 
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Arkansas  Supreme  Court — November  6,  1916> 
12e  Ark,  38;  189  S,  W.  361. 


lAmdlovd  and  Teaaitt «—  Opti«m  to  T< 
mlimte  XiewM  •*«•  Ooaatraetiott* 

Under  a  lease  for  a  saloon  providiQg  that 
if  prohibition  be  established,  the  lessee  may 
at  nis  option  terminate  it,  petition  of  adult 
inhabitants  for  issuance  of  license  being  filed 
on  'the  day  the  statute  became  operative,  no- 
tice of  termination  given  within  ten  days 
after  withdrawal  of  the  petition  is  in  a  rea- 
sonable time. 

[See  note  at  end  of  this  case.] 

Same. 

Written  notice,  on  which  a  lease  provides 
that  the  lessee  may  terminate  it»  is  waived, 
where  the  lessee  gives  oral  notice,  and  the 
lessor  does  not  object  thereto,  and  by  his 
words  and  conduct  leads  the  lessee  reasonably 
to  believe  the  informality  is  waived. 

[See  note  at  end  of  this  case.] 

Words     and    Phrases    —    ''Reasonable 
Time." 

Reasonable  time  may  be  defined  generally 
to  be  so  much  time  as  is  necessarv  under  the 
circumstances  for  a  reasonably  prudent  and 
diligent  man  to  do,  conveniently,  what  the 
contract  or  duty  requires  should  be  done, 
having  regard  for  the  rights  and  possibility 
of  loss,  if  any,  to  the  other  party  to  be 
affected. 

Appeal  from  Circuit  Court,  Jefferson 
county:  Gkace:,  Judge. 

Action  by  Citizens  Bank  Building*,  plaintiff, 
against  L.  &  E.  Wertheimer,  Incorporated, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    AFFiBMifiD. 

Taylor^  Jones  d  T^tylor  for  appellant. 
Colenvan  d  Gafiti  for  appellees. 

[40]  McCuLLocH,  C.J. — Appellee  rented  a 
store  room  from  appellant  for  a  term  of  five 
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Tears,  b^ixming  Juxuaxj  1,  1911,  to  use  in 
the  operation  of  a  wholesale  and  retail  liquor 
business.     The  contract  proyided  lor  monthly 
pajineiits  of  rent,  and  also  contained  the  fol- 
lowing clause:  "It  is  further  understood  and 
agreed  between  the  parties  that  in  case  the 
prohibition  of  the  sale  of  liquor  in  Jefferson 
County  or  in  the  city  of  Pine  Bluff  should 
be  established  and  the  said  lessee  prohibited 
from  carrying  on  its  business  aa  wholesale 
and  retail  liquor  dealers  in  said  building  by 
operation  of  law,  then  at  the  option  of  the 
l6:»3ee  and  upon  written  notice  given  by  it, 
this  lease  shall  terminate  and)  be  at  an  end." 
Appellee   moved    out   of    the    building   on 
March  1,  1914,  and  paid  the  rent  up  to  that 
date,  having  given  verbal  notice  a  short  time 
before    of  intention  to  terminate   the   lease. 
This  is  an  action  instituted  by  appellant  to 
recover  on  the  notes  for  monthly  payments  of 
rent  accruing  subsequent  to  .the  removal  ,of 
appellee  from  the  building.    Appellee  ^ed  an 
answer,  alleging  in  substance  that  pn  Janu- 
ary 1,  1914,  when  the  Act  of  February  17, 
[41]  1913  (p.  180),  went  into  effect,  prohibit- 
ing the  issuance  of  license  to  sell  intoxicating 
liquors  unless  a  majority  of  the  adult  white 
inhabitants   within   the   incorporated    limits 
of  the  town  or  city  should  file  a  petition. aak- 
Log  therefor,  that  a  petition  in  conformity 
with  the  statute  was  filed  with  the  county 
court,  but  was  withdrawn  on  February  18, 
without  being  passed  on  by  the  CQunty  court* 
and  that  a  second,  petition  was  filed  on  Febru- 
ary 28,   1914,  and  thje  prayer  thereof  ,wa|a 
granted  on  April  9,  1914,  and  that  on  or 
about  the  first  of  February,  1914>  appellee 
elected  to  terminate  the  said  lease  and  gave 
notice  to  appellant  to  that  effect.    The  court 
sustained  a  demurrer  to  the  answer,  and  on 
appeal   to  this  court   it  was  held  that  the 
answer  stated  a  goo4  defense  a^d  the  judg- 
ment was  reversed  and  the  caus^  remanded 
with    directions   to   overrule    the   demurrer. 
117  Ark.  50,  173  S.  W.  841. 

In  disposing  of  the  case  this  court  said: 
"Appellant  could  have  conducted  the  business 
'  for  which  it  leased  appellee's  building  with- 
out violating  the  law,  and  each  and  every  sale 
of  intoxicating  liquors  which  it. might  have 
made  prior  to  April  6,  in  that  year,  would 
have  constituted  a  violation  of  the  Uw  and 
subjected  it  and  its  employees  and  servants 
to  the  fines  and  penalties  prescribed  by  the 
statute.  The  condition,  therefore,  had  arisen 
against  which  appellant  had  contracted.  It 
having  become  unlawful  to  sell  liquor,  ap- 
pellant had  the  right  to  exercise  the  option  of 
cancelling  the  lease." 

On  the  remand  of  the  cause,  there  was  a 
trial  before  a  jury  which  resulted  in  a  ver- 
dict in  favor  of  appellee.  The  evidence  ad- 
duced on  the  part  of  appellee  tended  to  show 
that  during  the,  fifsjt  half  of  the  mpnth  of 


February,  1914,  the  president  of  appellant 
corporation  was  verbally  notified  by.  agents 
of  appellee  th^t  the  latter  had  elected  to  ter- 
minate the  lease  and  would  remove  from  the 
building  on  March  1,  sucqeoding,  and  that 
the  president  when  so  notified  made  no  re- 
quest for  a  written  notice  and  9aid  nothing 
about  a  [42]  written  notice  being  given*  Mr. 
Speers,  the  president  of  the  appeUant  corpora- 
tion, te8tifie(^  that  the  latter  part  of  Febru- 
ary Mr.  Ilanf,  the  manager  of  appellee's  busi- 
ness, came  to  him  and  spoke  about  cancelling 
the  lease  but  did  not  say  that  }\e  was  going 
to  cancel  it  but  merely  sfiid  that  he  wanted 
to  do  so,  and  that  he  (witness),  replied  that 
he  would  expect  appellee  to  c^omply  with  the 
contract. 

(1)  Oi^e  of  the  chief  grounds  urged  for 
reversal  is  the  ruling  of  the  court  in  refusing 
to  give  the  following  instruction:  "2.  The 
lease  introduced  in  evidence  provjideB  that  in 
case  the  prohibition  of  the  sale  of  liquor  in 
Jefferson  county  or  in  the  ci^y  of  Pine  Bluff 
should  be  established  and  said  lessee  pro- 
hibited from  carrying  on  its  buaineBB  of  whole- 
sale and  retail  liquor  dealers  in  89'id  building 
by  operation  of  law,  then,  at  the  option  of  the 
lessee,  and  upon  written  notice  given  by  it, 
this  lease  shall  terminate,  and  be  at  an  end. 
The  General  Assembly  of  the  State  of  Arkan- 
sas, on  the  17th  day  of  february,  1913, 
passed  the  act  known  as  the  Goii^g  Law,  and 
this  act  became  effective  on  the  1st  day  of 
January,  1914,  and  by  the  terms  of  that 
law  it  became  unlawful  for  defendants  to  sell 
intoxicating  liquors  in  the  city  of  Pine  Bluff 
from  the  beginning  of  that  day  until  the 
terms  of  the  law  should  be  compiled,  with  and 
license  issued  by  the  Jefferson  Countj^  Court, 
which  was  done  accord iag  to  a  decision  of 
that  court,  on  the  <lth  day:  of  April,  1914. 
Accordingly,  on  the  1st  day  of  January,  1914, 
the  contingency  arose  which>  under  the 'terms 
of  the  leai^e,  permitted  the  lessee,  or  defend- 
ant, to  exereisQ.its.option-«Ad  cancel  aad  de- 
termine thft  lease,  ii  it  so  desired,  and  the 
lessee  was  bound  to  exercise  this  option  on 
the  1st  day  of  January,  1914,  or  within  a 
reasonable  time  thereafter,  and  a  failure  on 
the  part  of  the  lessee  to  exercise  its  option 
in  the  manner  provided  for  in  the  lease  on  the 
Ist  day  of  January,  1914,  or  within  a  reason- 
able time,  thereafter,  would  constitute  a 
waiver  of  its  option  and  an  election,  by  the 
lessee  to  hold  for  the  remainder  [43]  of  tlie 
term  of  the  lease.  What  period  of  time  would 
constitute  a  reasonable  time  is  a- matter  to 
be  determined  by  you  under  all  the  circum- 
stances of  the  case,  and  may  be  defined  gen- 
erally to  be  so  much  time  as  is  necessary 
under  the  circumstances  for  a  reasonably  pru- 
dent and  diligent  man  to  do,  conveniently, 
what  the  contract  or  duty  requires  should  be 
done,   having   a    regard  .for   l^e  rights   and 
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l)ossibility  df  loss,  if  any,  to  the  other  party 
to  be  affected.  Unless  you  find,  therefore, 
from  a  preponderance  of  the  testimony,  that 
defendant  did,  on  the  Ist  day  of  Januar}% 
1014,  or  within  a  reasonable  time  thereafter, 
exercise  its  option  to  cancel  and  terminate 
the  lease  contract  by  giving  notice  to  plain- 
tiff, then  you  will  find  for  plaintiff  in  the 
sum  claimed." 

We  are  of  the  opinion  that  the  instruction 
just  quoted  embodies  a  correct  statement  of 
the  law.  The  former  decision  of  this  court, 
which  has  become  the  law  of  the  case,  de- 
clares that  at  the  time  the  verbal  notice  was 
alleged  to  have  been  given  prohibition  had 
been  "established"  within  the  meaning  of  the 
contract,  and  that  appellee  had  the  right  to 
terminate  the  l^se.  The  question  of  the  time 
when  the  notice  should  be  given  was  not 
passed  on  in  the  opinion  delivered  in  that 
case.  Now,  taking  the  law  as  established  by 
that  decision,  we  think  that  while  appellee 
had  the  right  to  terminate  the  lease  under 
the  conditions  then  existing,  the  right  was 
not  a  comtinuing  one  but  must  have  been  ex- 
ercised at  the  time  the  new  conditions  arose, 
or  within  a  reasonable  time  thereafter.  If 
the  facts  had  justified  it,  we  think  appellant 
would  have  been  entitled  to  an  instruction 
submitting  to  "the  jury  the  question  whether 
or  not  the  notice  was  given  within  a  rea- 
sonable time. 

But  after  mature  consideration  we  have 
reached  the  conclusion  that  under  the  undis- 
puted testimony  in  the  case  the  time  was 
reasonable  and  the  facts  did  not  call  for  a 
submission  of  that  issue  to  th^  jury.  Pro- 
hibition existed  in  Pine  Bluff,  under  the  uh- 
disputed  proof,  on  and  after  January  1,  1914, 
but  it  appears  from  [44]  the  proof  that  on 
that  day  a  petition  of  adult  inhabitants  of  the 
city  was  presented  to  the  county  court  adk- 
ing  for  the  issuance  of  license.  That  petition 
was  not  acted  on  finally  by  the  county  court, 
but  was  withdrawn  on  February  18,  and  ten 
days  thereafter  the  new  petition  was  filed. 
About  that  time — the  precise  date  is  not 
given — appellee  made  an  election  to  terminate 
the  lease,  and  gave  verbal  notice  accordingly. 
There  was  a  dispute  whether  such  notice  was 
given  at  all,  but  we  must  treat  that  issue  as 
being  settled  in  appellee's  favor.  Under  the 
circumstances,  we  think  that  the  notice,  if 
given  at  all,  was  a  timely  one,  and  that,  as 
before  stated,  the  proof  did  not  call  for  a, sub- 
mission of  that  issue  to  the  jury.  Appellee 
had  the  right  to  wait  a  reasonable  length  of 
time  to  ascertain  whether  or  not  there  was 
any  probability  of  license  being  granted,  so 
that  it  could  continue  its  business,  and  it 
oould  not  in  any  view  of  this  evidence  be  said 
that  waiting  until  the  middle  or  latter  part 
of  February,  with  the  petition  for  license 
pending,  was  an  unreasonable  length  of  time 


to  wait  before  making  the  election  to  cancel 
the  lease. 

There   are  assignments   of  error  with    re- 
spect to  the  rulings  of  the  court  in  giving 
and  refusing  instructions  on  the  subject    of 
the   giving   of  notice.     The  court   gave    the 
following  instruction  on  the  request  of   ap- 
pellant:    **4.  The  parties  have  stipulated    in 
their  contract  of  lease  for  a  written  notice 
of  the  intention  of  lessee  to  terminate   the 
lease  upon  the  happening  of  the  contingency 
named   therein   and   a   bare   acquiescence    or 
silence  on   the   part   of   plaintiff,   or   lessor, 
when   informed   orally  by   defendant   of    its 
intentions  to  cancel  the  lease  and  surrender 
the  premises,  even   though  you  believe  that 
defendant  did   inform  plaintiff  of  its   inten- 
tion to  terminate  said  lease,  would  not  con- 
stitute a  waiver  of  the  written  notice   pro- 
vided for  in  the  lease.**    This  instruction  was, 
we  think,  more  favorable  to  appellant  than 
it  was  entitled  to,  and  that  there  was   [45] 
no  error  in  refusing  to  give   the  other   in- 
struction on  the  same  subject. 

(2)  The  court,  on  the  request  of  the  ap- 
pellee, gave  the  following  instruction:  "1. 
While  the  written  lease  between  plaintiff  and 
defendant  provides  that  the  defendant  might 
at  its  option  terminate  the  lease  in  the  event 
that  prohibition  should  be  established  in  the 
city  of  Pine  Bhiff,  upon'  written  notice  given 
by  it  to  the  plaintiff,  the  informality  of  a 
verbal  notice  could  be  waived  by  the  plaintiff^ 
by  its  acceptance  or  acquiescence  therein. 
If  you  find  from  the  evidence  that  defendant 
by  its  agents  gave  verba!  notice  to  the  plain- 
tiff that  it  terminated  the  lease  on  and  after 
March  1,  1914,  under  the  terms  of  the  option 
contained  in  the  lease  by  so  stating  to  the 
president  of  the  plaintiff  company  who  exe- 
cuted the  lease  on  behalf  of  plaintiff,  and 
that  plaintiff,  through  its  pr^ident,  knowing 
that  the  notice  was  intended  to  terminate 
the  tenancy  on  and  after  March  1,  1914, 
made  no  objection  to  the  form  of  the  notice 
and  that  it  was  not  in  writing  and  hy  his 
words  and  conduct  led  the  defendant  reason- 
ably and  properly  to  understand  that  the  ' 
informality  of  the  verbal  notice  was  waived 
and  that  lessee  did  so  understand  it,  then 
this  was  such  acquiescence  on  the  part  of 
plaintiff  that  it  cannot  now  object  that  the 
notice  was  insufficient." 

It  is  contended  that  this  instruction  is 
erroneous  and  in  conflict  with  the  one  given 
at  appellant's  request.  We  do  not  think  the 
instructions  are  necessarily  confiicting.  But, 
at  any  rate,  the  instruction  last  quoted 
correctly  states  the  law  applicable  to  the 
case  and  there  was  no  error  in  giving  it. 
The  doctrine  stated  in  that  instruction  is  one 
which  has  received  the  approval  of  this  court 
in  numerous  cases.  St.  Louis,  etc.  R.  Co.  v. 
Nunley,  120  Ark.  268,  179  S.  W.  369. 
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This  diapioses  of  a))  tb«  atta4dc8  upon  the 
trial  eotirt'a  rulings,  and  no  error  being 
found  the  judgment  must  be  affirmed,  and 
it  is  BO  ordered. 


KOTE. 

The  reported  case  involves  the  construction 
of  an  option  which  was  reserved  to  the  lessee 
in  a  lease  of  premises  for  the  purpose  of  the 
sale  of  intoxicating  liquors  to  terminate  the 
lease  in  case  a  prohibition  law  went  into 
effect.  It  is  held  that  it  was  necessary  to 
exercise  the  option  within  a  reasonable  time, 
but  that  a  notice  one  month  and  eighteen 
days  after  the  law  took  effect  was  timely. 
The  construction  of  a  provision  in  a  lease 
for  the  termination  thereof  -at  the  option  of 
one  or  both  parties  is  discussed  in  the  note 
to  Pacific  Warehouse  Co.  v.  McKenzie-Hunt 
Paper  Co.  Ann.  Cas.  1916B  303. 


GITT  OF  VAKDAUA 

Y. 

POftTAI.  TEUSGRAFH-CABLE  COM- 

FANY. 

Illinois  Supreme  Court — June  22,  19X6. 

j974  lU.  173;  113  N.  E.  66, 


Telosraplia  aad  Telephones  -*  Blcht  Ib 
Streets  —  FonnatloA  of  Coatreet- 

The  acceptance  by  a  telegraph  company  of 
a  grant  by  city  ordinance  of  ri»ht  to  erect 
poles  and  wires  in  streets,  and  its  perform- 
ance of  conditions  imposed,  such  as  opening 
an  office  in  the  city,  create  a  contraet  which 
cannot  bo  rescinded  except  for  good  cause. 

BeenlatioB  of  ITse  of  Streete. 

Under  Hurd's  Rev.  St.  1913,  e.  134,  §  4, 
providing  for  municipal  regulation  of  location 
and  erection  of  wires  and  poles  of  telegraph 
companies,  a  city,  under  its  police  powers, 
may  make  reasonable  regulations  as  to  main- 
tenance of  poles  and  wires  of  telegraph  com- 
panies. 

[See  16  Ann.  Gas.  441.] 

ReTooation  of  Risl^ts  in  Streets. 

Ordinance  161  of  the  city  of  Vandalia,  re- 
quiring removal  of  poles  and  wires  from 
streets  and  not  authorizing  placing  them  un- 
derground or  elsewhere,  is,  as  against  a  tele- 
graph company  operating  a  line  of  poles  and 
wires  in  such  streets  under  previous  accepted 
ordinance,  invalid,  because  unreasonable. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Fayette 
eonnty:   Jvrr,  Judge. 


Action  by  City  of  Vandalia,  plaintiff, 
against  Postal  Telegraph-Cable  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
SsvcBflBD. 

Jacob  E.  Ditiu*  and  Arthur  Roe  for  ap- 
pellant. 

Fred  A.  Meyers  and  Brwon  d  Burnside  for 
appellee. 

[173]  Duncan,  J.— The  city  of  Vandalia 
brought  an  aetion  of  debt  in  the  circuit  court 
of  Fayette  county  against  appellant.  The 
declaration  consists  of  four  counts,  charging, 
in  substance,  that  on  June  19,  1913,  the  city 
council  of  said  city  passed  an  ordinance 
which  was  duly  published  June  26,  1918, 
reading  as  follows: 

[174]  *' Special  Ordinance  No.  161. 

"Whereas,  it  is  desired  to  improve  the  ap- 
pearance of  the  principal  business  district  of 
the  city  of  Vandalia,  Illinois,  by  the  removal 
of  all  telegraph,  telephone  and  electric  light 
poles  in  said  district. 

^Be  it  ordained  by  the  city  council  of  the 
city  of  Vand4i1iaf  Illinois: 
.  **Seetion  1.  That  all  telegraph,  telephone 
and  electric  light  poles  be  removed  from  the 
streets  or  parts  of  streets  of  the  city  of  Van- 
dalia,'Illinois,  described  as  follows:  Qallatln 
street  of  the  city  of  Vandalia,  beginning  at 
the  intersection  of  said  Gallatin  street  with 
the  street  named  and  designated  as  Sixth 
street,  and  running  thence  in  an  easterly  di- 
rection on  said  Qallatin  street  to  the  cor- 
porate limits. 

"Sec.  2.  That  the  owners  of  poles  in  the 
streets  or  parts  of  streets  described  in  section 
1  of  this  ordinance  remove  sueh  poles  within 
BIZ  months  from  the  date  of  the  publication 
of  this  ordinance. 

"Sec.  3.  Failure  to  comply  with  the  pro- 
visions of  this  ordinance  shall  subject  the 
offender  to  a  penalty  of  fifteen  ($1*5)  dollars 
for  each  and  every  twenty-four  (24)  hours 
they  shall  persist  in  such  violation,  which 
penalty  may  be  recovered  in  an  action  of 
debt,  in  any  court  of  competent  jurisdiction. 

"Sec.  4.  This  ordinance  shall  be  in  full 
force  within  ten  days  after  legal  passage  and 
publication. 

"Sec.  5.  All  ordinances  and  parts  of  ordi- 
nances in  conflict  with  this  ordinance  are 
hereby  revoked  and  repealed." 

The  declaration  also  alleged  that  the  six 
months  allowed  by  the  ordinance  for  the  re- 
moval of  said  poles  expired  December  26, 
1913;  that  from  thence  defendant  has  kept 
and  maintained  poles  on  said  street  contrary 
to  the  provisions  of  said  ordinance,  and 
that  the  penalty  of  $15  per  day  from  De- 
cember 27,  1013,  until  January  27,  1014, 
or    a    total    of    $465,    has    accrued    to    ap- 
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pellee.  Defendant  filed  a  plea  of  general 
issue  with  notice  of  special  defenses  (1) 
that  said  [176]  ordinance  is  void  as  impair- 
in^  the  obligation  of  a  contract  ordinance 
between  the  parties  enacted  October  14,  1890^ 
giving  defendant  permission  to  locate  the 
poles  where  they  now  are,  on  certain  condi- 
tions which  have  been  complied  with;  (2) 
that  the  poles,  sought  to  be  removed  do  not 
interfere  with  traffic  nor  with  any  public  use 
of  the  street  but  tliat  the  removal  of  said 
poles  is  demanded  merely  to  improve  the  ap- 
pearance of  the  street;  (3)  that  before  or- 
dering the  removal  of  said  poles  no  notice  or 
opportunity  to  be  heard  was  given  defendant, 
as  provided  by  statute;  (4)  that  defendant  is 
engaged  in  interstate  commerce  and  that  a 
compliance  with  the  ordinance  would  inter- 
fere with  interstate  commerce;  (5)  that 
defendant  has  accepted  and  is  operating  un- 
der the  Post-road  act  of  Congress  of  July  24, 
1806,  and  the  city  of  Vandalia  has  no  author- 
ity  to  control  defendant's  poles,  wires  and 
cross-arms  or  to  compel  the  removal  of  the 
same;  (6)  that  any  change  in  the  line  is  im- 
practicable and  so  expensive  as  to  conaume 
defendant's  profits  from  the  Vandalia  office 
for  thirty  years;  (7)  that  the  ordinance  is 
void  because  it  prescribes  an  excessive  pen- 
alty. The  court  heard  the  evidence  without 
a  jury  and  rendered  judgment  for  $300 
against  defendant.  The  court  having  certi- 
fied that  the  validity  of  a  municipal  ordi- 
nance is  involved,  an  appeal  was  perfected 
to  this  court. 

The  errors  relied  on  for  reversal  involve 
the  refusal  of  the  court  to  hold  at  law,  prop- 
ositions submitted  embracing  the  substance 
of  the  defenses  relied  on. 

In  support  of  its  defense  that  special  ordi- 
nance No.  161  is  void  as  impairing  the  obli- 
gation of  a  contract,  appellant  introduced  an 
ordinance  in  evidence  passed  by  the  city  of 
Vandalia  October  14,  1890,  providing  as  fol- 
lows:  ''Be  it  ordained  by  the  common  council 
of  the  city  of  Vandalia,  that  pennission  and 
authority  is  granted  to  the  Postal  Telegraph - 
(.'able  Company,  its  sucoessors  or  assigns,  the 
right  to  construct  and  maintain  a  line  of 
telegraph  poles  and  fixtures,  and  to  string 
wires  thereon,  on  and  along  auch  streets 
[176]  or  alleys  in  said  city  of  Vandalia  as 
may  be  hereafter  selected  by  said  telegraph 
company  acting  in  conjunction  with  the  com- 
mittee on  streets  and  alleys:  Provided,  that 
said  poles  shall  be  located  and  placed  along 
such  streets  or  alleys  in  accordance  with  the 
direction  of  said  committee  on  streets  and 
alleys,  so  as  to  interfere  as  little  as  possible 
with  the  public  use  of  such  streets  and  al- 
leys: And  provided f  that  said  telegraph  com- 
pany shall  establish  an  office  in  said  city 
of  Vandalia  for  the  benefit  of  the  public  in 
transmitting  and  receiving  telegraph ie  mes- 


sages, subject  to  the  usual  charges  for  tach 
service."  The  proof  shows  that  appellant 
accepted  the  right  granted  by  said  ordinance 
and  located  its  poles  and  wires  on  and  along 
Gallatin  street,  in  said  city,  from  Sixth  street 
to  the  eastern  city  limits;  that  it  established 
an  office  for  the  transmifiison  of  messages  and 
that  it  had  continued  for  a  period  of  from 
fifteen  to  twenty  years  to  exercise  the  ri;»ht 
so  granted.  Appellant's  acceptance  of  the 
right'  granted  and  its  performance  of  the 
conditions  imposed  created  a  contractual  re- 
lation between  appellant  and  appellee.  The 
evidence  in  this  record  does  not  show  that 
appellant  has  ever  at  any  time  violated  its 
contract  in  any  wajr.  This  court  haa  repeat- 
edly held  that  when  a  city  has  granted  the 
right  to  use  its  streets  to  a  corporation,  and 
the  corporation  accepts  the  privileges  and  en- 
ters upon  the  right  to  use  the  streets  and 
has  laid  out  large  sums  of  money  in  prepara- 
tion for  carrying  on  its  corporate  business, 
said  grant  becomes  a  binding  contract  be- 
tween the  city  and  the  company,  which  can- 
not be  rescinded  or  revoked  except  for  good 
cause.  Chicago  Municipal  Gas  Light,  etc. 
Co.  V.  Lake,  130  lU.  42,  22  N,  E.  616 ;  Belle- 
ville V.  Citizen's  Horse  R.  Co.  152  111.  171,  38 
N.  E.  584;  London  Mills  v.  White,  208  111. 
289,  70  ^T.  £,  313;  People  v.  Central  Union 
Telephone  Co.  232  111.  260,  83  N.  E.  829. 

Tlie  right  of  the  city,  by  virtue  of  its  police 
powers,  to  make  reasonable  regulations  re- 
lating to  the  maintenance  and  repair  of  ap- 
pellant's poles  and  wires  is  guaranteed  by 
[177]  statute  and  is:  not  <^cn  to  argument. 
(Hurd's  Stat.  1913,  chap.  134,  sec.  4.)  It 
must  be  proportionate  to  and  commensurate 
with  the  public  necessity  fbr  the  protection 
of  the  public  health,  safety,  necessity  or  con- 
venience. Hie  application  of  the  police  pow- 
er cannot  be  extended  by  the  authority  which 
is  entrusted  with  its  application,  to  an  arbi- 
trary misuse  or  denial  of  private  rights. 
Burlington  v.  Burlington  St.  R.  Co.  40  la. 
144,  31  Am.  Rep.  145;  PJattsmouth  v.  Ne- 
braska Telephone  Co.  80  Neb.  460,  114  N.  W. 
688,  127  Am.  St.  Rep.  779,  14  L.R.A.(N.S.) 
654. 

It  is  argued  by  appellee  that  ordinance  No. 
161  does  not  require  that  the  lines  be  removed 
from  the  street  and  that  appellant  may  still 
operate  them  thereon  with  the  wires  under- 
ground, and  has  tha  same  right  under  the  or- 
dinance of  1890  that  it  has  always  had  to 
locate  or  re-looate  on  other  streets  its  line^. 
poles,  etc.,  under  the  direction  of  the  commit- 
tee on  streets  and  alleys.  Hie  ordinance  can- 
not be  so  interpreted.  The  location  under  the 
old  ordinance  has  already  been  made  on 
Gallatin  street,  and  the  new  ordinance.  No 
161,  expressly  commands  appellant  and  all 
other  parties  to  remove  all  their  telegraph, 
telephone  and  electric  light  poles  from  the 
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street  and  gives  no  authority  or  permiBsion 
to  put  then  elsewhere.  The  ordinance  doea 
not  even  permit  the  owners  to  maintain  their 
lines  of  telegraph  on  this  street  in  any  other 
manner,  and  the  ordinance  expressly  repeals 
all  other  ordinances  and  parts  of  ordinances 
in  conflict  therewith, — that  is  to  say,  any 
and  all  ordinances  that  permit  the  locating 
of  such  lines,  poles,  etc.,  on  said  street.  An 
ordinance  for  a  relocation  of  the  poles  should 
state  what  poles  are  to  he  removed  and  give 
the  places  to  which  they  are  to  be  removed, 
BO  that  it  may  be  ascertained  whether  or  not 
such  ordinance  is  reasonable.  The  ordinance 
in  question  is  not  one  of  mere  regulation  or 
one  requiring  and  'designating  a  relocaticm 
of  the  poles  or  requiring  the  wires  to  be 
placed  in  underground  conduits.  For  that 
reason  it  will  not  be  necessary  to  enter  into  a 
discussion  [178]  of  the  evidence  in  this  record 
bearing  upon  the  proposition  of  the  proper 
location  or  relocation  of  said  poles  and 
whether  or  not  there  are  good  causes  shown 
for  a  relocation  thereof  or  for  a  location  of 
appellant^s  wires  underground. 

As  the  effect  of  ordinance  No.  161  is  to 
deprive  appellant  of  the  further  use  of  said 
street  for  its  telegraph  line  and  without 
authorizing  the  relocation  of  its  polss  or  tele* 
graph  line  elsewhere  in  the  city,  it  is  clear- 
ly invalid  and  no  recovery  can  be  had  there* 
on  against  appellant.  We  therefore  deem  it 
unnecessary  to  further  discuss  or  pass  upon 
the  other  questions  discussed  by  the  parties 
in  the  briefs. 

For  the  reasons  aforesaid  the  judgment  of 
the  circuit  court  is  reversed. 

Judgment  reversed. 

KOTE. 

BeToeatloii  or  Inspiration  of  RIsHt  of 
Electrte  Compa&y  to  Ualntalsi  Poles 
amd  Wires  in  Street. 

General  Rule,  586. 

Limitations  of  Ruls^  529. 

Bequiring  Wires  to  Be  Placed  Underground, 

532. 
Procedure  to  Enforce  Removal  of  Poles  and 

Wires,  533. 


General  BuU, 

It  is  the  purpose  of  this  note  to  review  the 
cases  involving  the  revocation  or  the  ezpira- 
tioQ  of  the  right  of  an  electric  company  to 
maintain  its  poles  and  wires  in  the  street. 
Cases  involving  the  right  of  a  municipality 
to  require  poles  and  wires  to  be  removed  and 
placed  in  another  street  or  on  other  parts 
of  the  same  street  are  not  considered.  Nor 
are  cases  included  which  involve  the  ques- 


tion of  interference  with  electric  wires  while 
using  the  streets  for  moving  buildings  (see 
the  notes  to  Northwestern  Telephone  Exch. 
Co.  V.  Anderson,  1  Ann.  Cas.  110;  Indiana  R. 
Co.  V.  Calvert,  11  Ann.  Cas.  635;  and  Weeks 
V.  Carolina  Telephone,  etc.  Co.  Ann«  Cas 
1917C  76).  But  cases  involving  the  right 
of  a  city  or  state  to  compel  an  electric  com* 
pany  to  remove  its  wires  and  apparatus  from 
the  streets  and  pUu)e  them  underground  are 
included. 

The  grant  to  an  electric  company  of  the 
right  to  occupy  the  streets  and  alleys  of  a 
city  with  its  poles  and  wires  for  the  neces- 
sary conduct  of  its  business  as  a  public  serv- 
ice agency,  is  a  grant  of  a  property  right  in 
perpetuity  unless  it  is  limited  in  duration 
by  the  grant  itself  or  as  a  consequence  of 
some  limitation  imposed  by  the  general  law 
of  the  state,  and  cannot  be  revoked  except  for 
cause.  Louisville  v.  Cumberland  Telephone, 
etc.  Co.  224  U.  S.  649,  32  S.  Ct.  572,  56  U.  S. 
(L.  ed.)  934;  Owoisboro  v.  Oumberlaad  Tele- 
phone, etc.  Co.  230  U.  S.  58,  33  S.  Ct.  988,  57 
U.  S.  <L.  ed.)  1389;  Mprristown  v.  East  Ten- 
nessee Telephone  Co.  115  Fed.  304,  53  C.  C.  A. 
132;  East  Tennessee  Telephone  Co.  v.  Frank- 
fort, 190  Fed.  346;  New  Decatur  v.  American 
Telephone,  etc.  Co.  176  Ala.  492,  Ann.  Cas. 
1915A  875,  58  So.  613;  People  v.  Central. 
Union  Tel.  Co.  192  111.  307,  81  N.  E.  428,  85 
Am.  St  Rep.  338;  London  Mills  v.  White, 
208  111.  289,  70  N.  E,  313,  afflrmitig  105  111. 
App,  146;  Nebraska  Telephone  Co.  v.  Fre- 
mont, 72  Neb.  25,  99  N.  W.  811.  And  see 
the  reported  case.  See  also  Coverdale  v» 
Edwards,  155  Ind.  374,  58  N.  E.  495;  New 
Orleans  v.  Great  Southern  Telephone,  etc.  Co. 
40  La.  Ann.  41,  3  So.  633,  8  Am.  St.  Rep. 
502. 

Thus  in  London  Mills  v.  W^hite,  supra,  it 
was  said:  "We  .  .  .  hold  that  where  a 
village  board  liSH,  by  resolution,  granted  to 
the  owner  of  a  telephone  line  tlie  use  of  ita 
streets  sjid  alleys  in  wliich  to  set  poles  and  to 
string  wires  for  telephone  uses,  and  where 
the  licensee,  with  the  knowledge  and  tacit 
consent  of  the  village  authoritiesv  has  ac- 
cepted and  acted  upon  such  resolution  by 
erecting  poles  and  stringing  wires  in  the 
streets  and  alleys,  the  license  so  granted 
thereby  becomes  a  contract  which  is  valid 
and  binding  upon  the  parties  thereto,  and 
which  cannot  be  revoked  by  the  village." 

So  in  Louisville  v.  Cumberland  Telephone^ 
etc.  Co.  224  U.  S.  649,  32  S.  Ct.  672,  66  U.  6, 
(L.  ed.)  934,  in  discussing  the  rights  of  a 
telephone  company  under  a  charter  fixing  no 
limit  as  to  its  corporate  existence  and  au- 
thorizing the  company  to  use  the  streets  of 
a  city  and  to  sell  its  franchises,  the  court 
said:  "In  considering  the  duration  of  such 
a  franchise  it  is  necessary  to  consider  that  a 
telephone  system  cannot  be  operated  without 
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the  use  of  poles,  conduits,  wires  and  fixtures. 
These  structures  are  permanent  in  their  na- 
ture and  require  a  large  investment  for  their 
erection  and  construction.  To  say  that  the 
right  to  maintain  these  appliances  was  only 
a  license,  which  could  be  revoked  at  will, 
would  operate  to  nullify  the  charter  itself, 
and  thus  defeat  the  state's  purpose  to  secure 
a  telephone  system  for  public  use.  For,  mani- 
festly, no  one  would  have  been  willing  to 
incur  the  heavy  expense  of  installing  these 
necessary  and  costly  fixtures  if  they  were 
removable  at  will  of  the  city  and  the  utility 
and  value  of  the  entire  plant  be  thereby  de- 
stroyed. Such  a  construction  of  the  charter 
cannot  be  supported,  either  from  a  practical 
or  technical  standpoint.  This  grant  was  not 
at  will,  nor  for  years,  nor  for  the  life  of  the 
city.  Neither  was  it  made  terminable  upon 
the  happening  of  a  future  event,  but  it  was 
a  necessary  and  integral  part  of  the  other 
franchises  conferred  upon  the  company,  all 
of  which  were  perpetual  and  none  of  which 
could  be  exercised  without  this  essential  right 
to  use  the  streets.  The  duration  of  the 
public  business  in  which  these  permanent 
structures  were  to  be  used,  the  express  pro- 
vision that  franchise  could  be  mortgaged  and 
sold,  the  nature  of  the  grant,  and  the  terms 
of  the  charter  as  a  whole,  compel  a  holding 
that  the  state  of  Kentucky  conferred  upon 
the  Ohio  Valley  Telephone  Company  the  right 
to  use  the  streets  to  the  extent  and  for  the 
period  necessary  to  enable  the  company  to 
perform  the  perpetual  obligation  to  maintain 
and  conduct  a  telephone  system  in  the  city 
of  Louisville." 

Under  statutes  permitting  the  construc- 
tion of  telegraph  or  telephone  lines  along 
the  public  highways  of  the  state  a  municipal- 
ity has  no  right  to  revoke  the  license  of  a 
telephone  or  telegraph  company  to  use  its 
streets  although  the  streets  were  first  occu- 
pied by  the  permission  of  the  city,  and  the 
right  accorded  there  by  the  permission  has 
expired.  Abbott  ▼.  Duluth,  104  Fed.  833, 
affirmed  117  Fed.  137,  55  C.  0.  A.  163;  Wi- 
chita V.  Old  Colony  Trust  Co.  132  Fed.  641, 
66  C.  C.  A.  19,  modifying  123  Fed.  762; 
Southern  Bell  Telephone,  etc.  Co.  t.  Mobile, 
162  Fed.  523 ;  Chamberlain  v.  Iowa  Telephone 
Co.  119  la.  619,  93  N.  W.  696;  State  v.  Char- 
ita  Tel.  Co.  173  la.  497,  156  N.  W.  968;  Du- 
luth V.  Duluth  Telephone  Co.  84  Minn.  486, 
87  N,  W.  1127;  State  v.  Toledo  Home  Tel.  Co. 
72  Ohio  St.  606,  74  N.  E.  162.  See  also 
Hudson  Telephone  Co.  v.  Jersey  City,  49 
N.  J.  L.  303,  8  Atl.  123,  60  Am.  Rep.  619; 
State  V.  Central  Union  Tel.  Co.  7  Ohio  Cir. 
Dec.  636,  14  Ohio  Cir.  Ct.  273,  reversing 
State  v.  Central  Union  Tel.  Co.  5  Ohio  Cir. 
Dec.  311,  11  Ohio  Cir.  Ct.  55.  See  also  State 
V.  Iowa  Tel.  Co.  reported  in  full,  post,  this 
volume,  at  page  539. 


Thus  in  Wichita  v.  Old  Colony  Traat  Co. 
supra,  in  denying  the  right  of  a  municipality 
to  revoke  the  right  of  a  telephone  company  to 
use  its  streets,  the  court  said:  '' Appellees 
.  .  .  contend  that  they  are  entitled  to 
occupy  the  streets  and  alleys  of  the  city  un- 
der a  general  statute  of  the  state.  To  under- 
stand the  issue  on  this  branch  of  the  case, 
it  will  be  necessary  to  set  forth  the  several 
laws  upon  which  the  parties  respectively 
base  their  contentions.  In  1868  (Gen.  St. 
1868,  c.  23)  the  legislature  of  Kansas  passed 
a  statute  dealing  with  the  subject  of  corpora- 
tions for  the  construction  and  maintenance 
of  telegraph  lines,  which  contains  this  pro- 
vision: 'Corporations  created  lor  the  pur- 
pose of  constructing  and  maintaining  mag- 
netic telegraph  lines  are  authorized  to  set 
their  poles,  wires  and  other  fixtm'es  along 
and  across  any  of  the  public  roads,  streets 
and  waters  of  this  state  in  such  manner  aa 
not  to  incommode  the  public  in  the  use  of 
such  roads,  streets  and  waters.'  In  1881 
(Laws  1881,  p.  84,  c.  37,  §  11,  subd.  22)  a 
general  statute  was  enacted  providing  for 
the  organization  of  cities  of  the  first  daaa. 
Among  other  things,  it  vested  in  the  mayor 
and  council  power  'to  grant  the  right  of 
way  for  the  erection  of  telegraph  or  telephone 
posts  and  wires  along  and  upon  any  of  the 
streets,  alleys  or  ways  of  the  city,  and 
change,  modify  and  regulate  the  same.'  In 
1885  (Laws  1886,  p.  161,  c.  104,  §  2)  an 
act  was  passed  authorizing  the  formation  of 
telephone  companies.  It  defined  their  powers 
as  follows:  'All  such  corporations  shall  have 
all  the  rights  and  powers  conferred,  and  be 
subject  to  all  the  liabilities  and  duties  im- 
posed by  the  general  laws  of  this  state  upon 
telegraph  corporations.'  ...  It  should 
be  remembered  that  the  Act  of  1868  relates 
exclusively  to  telegraph  corporations.  The 
municipal  charter  act  vests  in  the  mayor  and 
council  power  to  grant  the  right  of  way  to 
such  corporations  as  well  as  to  other  compa- 
nies mentioned  in  the  section.  ...  It  is 
easy  to  build  up  a  purely  verbal  argument 
which  would  Justify  ths  construction  that  the 
former  statute  was  repealed  by  the  lattet,  but, 
if  we  look  at  the  general  purpose  of  the  two 
statutes  as  the  courts  of  the  several  states 
have  viewed  similar  enactments,  all  real  con- 
flict disappears.  The  construction  which  re- 
serves to  the  local  authorities  the  police 
power  over  the  subject  is  most  consistent 
with  the  business  to  be  regulated.  Local 
telephone  exchanges  are  coming  to  be,  in 
relation  to  the  general  telephone  business, 
quite  similar  to  local  telegraph  ofiices  with 
respect  to  the  general  telegraph  system.  The 
long  distance  telephone  is  becoming  national 
in  its  scope.  We  feel  justified  in  holding 
that  the  legislature  of  Kansas  did  not  intend 
to  vest  in  any  municipality  power  to  destroy 
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a  genial  system  of  telephone  exchanges  ex- 
tending not  only  over  the  entire  state,  but 
orer  several  states.  The  state  as  a  whole  is 
interested  in  the  subject,  as  well  as  the  city. 
Furthermore,  the  extraordinary  power  which 
the  mayor  and  council  of  the  city  of  Wichita 
are  seeking  to  exercise  is  such  as  can  only 
be  sustained  when  resting  upon  unquestioned 
right.  The  local  telephone  exchange  of  the 
Kansas  &  Missouri  Telephone  Company  has 
existed  in  that  city  for  nearly  twtnty  years. 
It  has  been  built  up  gradually.  It  represents 
an  investment  of  many  thousands  of  dollars. 
The  municipal  authorities  claim  the  power 
to  destroy  this  large  property.  Their  con- 
templated action  can  have  no  other  result. 
A  telephone  excliange  is  not  movable  prop- 
erty.  To  remove  it  is  to  destroy  it.  The 
city  makes  no  complaint  that  the  telephone 
corporation  has  not  promptly  and  faithfully 
complied  with  all  municipal  regulations.  It 
claims  the  right  not  to  regulate,  but  to  ex- 
peL  It  is  our  conclusion  that  it  does  not 
possess  that  power.  It  is  possible  that  sucli 
a  situation  might  exist  in  a  city  as  to  justify 
the  refusal  to  admit  a  telephone  company  to 
the  streets  and  alleya  thereof.  If  the  city 
was  already  adequately  served,  and  the  es- 
tablishment of  a  new  system  would  greatjly 
encumber  the  streets,  it  might  be  that  in  the 
exercise  of  the  police  power  a  city  could 
properly  exclude  a  company  entirely  from 
entering  upon  its  streets  or  alleys.  But  no 
such  situation  is  presented  in  this  case.  The 
city  has  allowed  thia  corporation  to  enter 
upon  its  streets  an4  alleys  and  build  up  this 
vast  property.  There  is  no  contention  that 
the  primary  use  of  the  streets  of  the  city  has 
been  seriously  inipaired.  The  whole  conflict 
has  risen  not  as  t)\e  result  of  a  dispute  about 
proper  regulation,  but  as  to  other  and  entire- 
ly foreign  matters;  such  as  the  requirement 
that  the  company  pay  five  per  cent  of  ita 
^oss  receipts  to  the  city  as  a  license  tax,  and 
that  it  furnish  telephones  to  patrons  at  a 
price  to  be  fixed  by  the  council." 

lo  Duluth  V.  Duluth  Telephone  Co.  84 
Minn.  486,  87  N.  W.  1127,  the  facts  were 
stated  by  the  court  as  follows:  'The  plain- 
tiff municipality  was  organized  under  a 
special  aet  of  the  legislature  approved  March 
2,  1887.  The  defendant  company  was  organ- 
ized under  G.  S.  1878,  c.  34,  tit.  1,  and  its 
corporate  existence  began  February  15,  1881. 
By  a  special  act  approved  March  7,  1881, 
the  exclusive  right  was  conferred  upon  the 
company,  as  it  then  existed,  to  erect  and 
maintain  telephone  poles  and  wires  upon  and 
over  its  streets,  avenues,  and  alleys  for  a 
period  of  ten  years;  and  by  the  special  act 
of  the  legislature  approved  April  13,  1889, 
this  privil^^e  was  extended  until  March  8, 
1899.  Commeneing  in  1882,  and  continuing 
down  to  the  present  year»  the  defendant  hasg 


in    the    customary    manner,    established    its 
plant,    erected   its   poles,    and    strung   wires 
thereon,  to  the  extent  of  some  fifty  miles,  in 
the  streets,  avenues,  and  alleys  of  the  city 
of  Duluth.    The  charter  of  1887,  through  the 
common  council,  conferred  upon  the  city  the 
power.     .     .     .     After  the  expiration  of  the 
twenty  years'  grant  under  the  special  acts  of 
1881   and   1889,   the  defendant  continued   to 
occupy  the  streets  and  to  extend  its  system, 
After  the  amendment  of  1893  went  into  effect 
the    defendant    continued    erecting    its    poles 
and  stringing  wires  thereon  in  the  streets, 
avenues,  and  alleys  to  the  extent  of  several 
thousand  feet.     On  November  29,  1898,  the 
common  council  of  Duluth   passed  an  ordi- 
nance providing  for  the  sale  by  the  city  of  a 
franchise  for  the  establishment   and   opera- 
tion of  a  telephone  exchange  system,  which 
contained  elaborate  provisions  with  reference 
to  bids  and  their  acceptance.    The  defendant 
did  not  submit  a  bid  in  accordance  with  the 
ordinance,  and  thereafter,  on  March  11,  1899, 
the  city  granted  a  franchise  to  another  com- 
pany, which  was  accepted  by  it,  and  a  tele- 
phone plant  constructed  in  conformity  to  the 
requirements  of  the  ordinance.     Subsequent- 
ly, on  February  13,  1900,  the  council  adopted 
a  resolution  requiring  defendant  on  or  before 
April  1,  1900,  to  remove  its  poles  and  wires 
from  the  streets,  avenues,  alleys,  and  public 
grounds  of  the  city  of  Duluth,  and  to  cease 
using  the  same  for  the  purpose  of  carrying 
on  its  telephone  business.     A  copy  of  this 
resolution   was   served   upon   the   defenclant, 
which  refused  to  comply  therewith^  where- 
upon this  action  was  commenced  by  the  city 
to  enjoin  the  defendant  from  further  extend- 
ing its  system,  and  to  compel  the  removal  of 
that  part  already  erected.''  In  holding  that 
the  resolution  was  invalid  the  court  said: 
"In  the  case  of  Northwestern  Telephone  Exch. 
Go.  V.  Minneapolis,  81  Minn.  140,  83  N.  W. 
627,  86  N.  W.  69,     .     .     .     it  was  decided 
that  the  words  'public  roads  and  highways/ 
as  used  in   G.  S.   ;894»  §   2641,  applied  to 
streets  and  alleys  of  cities  and  villages,  and 
that,  under  the  provisions  of  that  section, 
appellant  had  authority  to  enter  upon  the 
streets   and   alleys   of   Minneapolis   for    the 
purpose  of  erecting  its  poles  and  stringing 
its  wires,  without  first  obtaining  the  consent 
of  the  governing  body,  and  subject  only  to 
the  police  power  of  the  city.     It  was  tliere 
also   decided   that   the   amendment   of    1881 
(section    2641)    was    in    the   nature    of    an 
amendment  of  the  company's  charter  to  the 
same  extent  as  though  enacted  prior  to  its 
organization,  and  it  was  impliedly  held  that 
the  rights  and  privileges  of  the  company  un- 
der the  general  law  which  authorized  its  or- 
ganization were  to  all  intents  and  purposes 
of  the  same  force  as  though  organized  under 
a  special  act,  and  the  particular  provisions 
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referred  to  had  been  embodied  in  such  special 
charter.  It  was  also  held  that  the  company 
having  entered  upon  the  streets  of  the  city 
by  virtue  of  its  organizing  act  as  amended, 
and  erected  its  poles  and  wires  in  accordance 
with  the  direction  of  the  city  council,  such 
council  was  thereafter  powerless  arbitrarily 
and  without  cause  to  remove  the  poles  and 
wires  from  the  streets,  unless  acting  within 
its  province  to  regulate  and  control  under  its 
police  power.  .  .  .  The  resolution  of  the 
city  council  requiring  the  removal  of  the 
poles  and  wires  of  defendant's  system  from 
the  streets,  alleys,  and  public  grounds  of  the 
city  of  Duluth  having  been  passed,  not  in  the 
exercise  of  its  police  power,  but  upon  the 
theory  that  the  company  had  no  legal  right 
to  maintain  the  same,  it  follows  that  it  was 
void  and  powerless  to  aifect  defendant's  in- 
terests." 

A  municipal  corporation  cannot  revoke  the 
right  to  the  use  of  its  streets  by  a  telegraph 
company  which  has  accepted  the  benefits  of 
the  Federal  Post  Roads  Act  of  1866.  Essex 
V.  New  Englftjid  Tel.  Co.  239  U.  S.  313,  36  S. 
Ct.  102,  60  U.  S.  (L.  ed.)  301,  modifying  206 
Fed.  926;  Postal  Telegraph-Cable  Co.  v.  In- 
graham,  228  Fed.  392.  But  the  beneats  con- 
ferred by  that  act  tio  not  apply  to  a  telephone 
company.  Kichmond  v.  Southern  Bell  Tele- 
phone, etc.  Co.  174  U.  S.  761,  19  S.  Ct.  778, 
43  U.  S.  (L.  ed.)  1162,  modifi/ing  85  Fed. 
19,  42  U.  S.  App.  686,  28  C.  C.  A.  659;  Sun- 
set Telephone,  etc.  Co.  v.  Pomona,  164  Fed. 
561. 

In  Owensboro  v.  Cumberland  Telephone, 
etc.  Co.  230  IT.  S.  68,  33  S.  Ct.  988,  57  U.  S. 
(L.  ed.)  1389,  it  was  held  that  a  general 
provision  in  the  charter  of  a  city  authorizing 
the  repeal  of  ordinances  did  not  give  to  the 
city  a  right  to  revoke  its  permission  for  the 
use  of  its  streets  by  a  telephone  company. 

In  Iowa  Telephone  Co.  v.  Keokuk,  226  Fed.' 
82,  it  was  held  that  a  statute  whereby  the 
right  of  the  state  to  set  aside  and  alter 
corporate  franchises  was  reserved,  did  not 
reserve  the  right  of  the  state  to  set  aside  the 
franchise  of  a  telephone  company  to  use  the 
streets.  The  court  said:  "The  right  to  con- 
struct a  telephone  line  along  the  public  high- 
ways was  granted  by  the  legislature  to  *any 
person  or  company.'  Nothing  w^as  said  about 
a  corporation,  although  a  corporation  would 
be  included  under  the  term  'company.*  The 
present  statute  includes  the  word  'corpora- 
tion.* No  one,  we  apprehend,  would  contend 
that,  if  an  individual  or  a  partnership  owned 
the  telephone  system  in  Keokuk,  the  legisla- 
ture could,  under  the  express  reservation  re- 
lied upon,  deprive  them  of  their  rights.  If 
a  foreign  corporation  acquired  the  franchise, 
it  would  hardly  be  contended  that  under  the 
reservation  of  the  Iowa  statute  its  right 
could  be  wiped  out.     When  the  legislature 


enacted  the  reservation  relied  upon,  it  knew 
that  various  forms  of  property,  license,  privi- 
lege, and  franchise  might  be  acquired  by  in- 
dividuals, copartners,  domestic  corporations^ 
and  foreign  corporations,  and  it « is  hardl j 
conceivable  that  the  legislature  had  in  mind 
the  reservation  of  the  power  to  wipe  out 
franchises  or  privileges  acquired  by  a  domes- 
tic corporation,  while  individuals,  partner- 
ships, and  foreign  corporations  would  be  un- 
molested. Especially  is  this  true  in  view  of 
the  constitutional  provision  of  the  state  of 
Iowa  which  prohibits  the  general  assembly 
from  granting  *to  any  citizen  or  class  of  citi- 
zens privileges  or  immunities  which  upon  the 
same  terms  shall  not  equally  belong  to  all 
citizens.'  It  does  not  seem  possible  that  the 
legislature  intended  to  reserve  such  a  power 
that  it  could  take  away  the  franchise  of  the 
Iowa  Telephone  Company  in  the  city  of  Keo- 
kuk, while  owned  by  the  corporation,  but 
that,  if  the  corporation  sold  it  to  an  in- 
dividual, the  franchise  could  not  be  disturbed. 
It  can  hardly  be  conceived  that  the  legisla- 
ture intended  to  reserve  the  power  to  deprive 
a  domestic  corporation  of  its  property,  while 
a  foreign  corporation,  with  the  same  power  to 
acquire  the  same  kind  of  property,  would 
be  immune,  and  clothed  with  full  power  of 
enjoyment.  In  view  of  all  these  considera- 
tions, there  can  be  no  question  but  that  the 
reservations  pertain  only  to  the  corporate 
existence  and  corporate  power,  and  not  to 
corporate  property." 

In  Louisville,  etc.  R.  Co.  t.  Kussellville 
Home  Telephone  Co.  163  Ky.  415,  173  S,  W. 
1105,  L.R.A.1915E  138,  it  was  held  that  the 
owners  of  property  abutting  on  a  public 
street  that  has  been  vacated  could  not  compel 
a  telephone  company  not  a  party  to  the  pro- 
ceedings for  the  vacation  of  the  ertreet  to 
remove  without  compensation  its  poles  and 
wires  which  it  had  constructed  on  the  vacated 
streets  with  the  consent  of  the  city  by  the 
grant  of  a  valid  franchise. 

In  Saginaw  Power  Co.  v.  Bugiliaw,  193  Fed. 
1008,  it  appeared  that  an  electric  service  cor- 
poration accepted  the  benefits  of  an  ordinance 
providing  that  a  corporation  which  took  the 
benefits  of  the  ordinance,  and  its  assigns, 
should  at  no  time  enter  into  any  combination 
with  any  other  persons  or  corporations  en- 
gaged in  a  like  business  concerning  rates  to 
be  charged  for  services,  nor  should  the  cor- 
poration or  its  assigns  sell  its  property,  fran- 
chises, or  privile<»os  after  the  acceptance  of 
the  ordinance  to  any  other  person  or  corpora- 
tion engaged  or  about  to  enj^a^  in  a  similar 
business,  nor  make  any  consolidation,  trans- 
fer or  division  of  territory  with  any  other 
persons  or  corporations  engaged,  or  about  to 
engage.  In  a  like  business.  The  ordinance 
also  provided  that  a  violation  of  any  of  its 
provisions  should  work  a  forfeiture  to   the 
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city  of  all  the  privileges,  franchises  and  ad- 
vantages granted  thereunder.  Subsequently 
the  corporation  transferred  its  property, 
privileges  and  franchises  to  an  electric  com- 
X#any  which  had  been  granted  the  use  of  the 
streets  under  a  later  ordinance.  The  city 
claiming  that  the  rights  of  the  first  electric 
company  had  been  forfeited  by  the  transfer 
passed  an  ordinance  directing  it  to  remove  its 
poles  and  wires  from  the  streets.  It  was  held 
that   the   ordinance   was   void. 

Lltnitationa    of   Mule, 

Where  the  right  of  a  telegraph,  telephone- 
or  other  electric  company  to  the  use  of  the 
streets  of  a  city  is  made  revocable  by  the 
express  terms  of  the  grant,  the  company  can- 
not complain  of  the  exercise  of  the  power  of 
revocation.  Southern  Bell  Telephone,  etc.  Co. 
V.  Richmond,  98  Fed.  671,  ajfirmed  103  Fed. 
31,  44  C.  G.  A.  147,  and  appeal  dismiBsed  2^ 
S.  Ct.  934,  4«  U.  S.  (L.  ed.)  1264;  Pugefc 
Sound  Traction,  etc.  Power  Oo.  v.  Tacoma, 
217  Fed.  265 ;  Iowa  Telephone  Oo.  v.  Keokuk, 
226  Fed.  82;  Coverdale  v.  Fdwards,  155  Ind. 
374,  58  N.  E.  496. 

Tims  in  Southern  Beil  Telephone,  etc.  Go. 
V.  Richmond,  supra,  it  was  said:  "The  ordi- 
nance of  the  city  of  Kichmond  under  which 
complainant  claims  the  right  to  use  the 
streets  of  that  city  fdr  the  poles  and  wires 
of  its  lines  was  passed  June  26,  1884;  and 
while  it  plainly  granted  permission  to  the 
Southern  Bell  Telephone  k  Telegraph  Com- 
pany to  erect  poles,  and  run  wires  thereon, 
on  the  public  streets  of  said  city,  upon  the 
conditions  and  under  the  provisions  of  said 
grant,  it  also,  in  its  fifth  section,  reserved  to 
the  council  of  the  city  the  right  to  repeal  said 
entire  ordinance  at  any  time,  such  repeal 
to  take  effect  twelve  months  after  the  adop- 
tion of  the  repealing  resolution.  The  com- 
plainant accepted  the  terms  of  the  ordinance 
giving  said  consent,  and  erected  its  Tines  along 
and  over  the  streets  of  the  city  of  Richmond 
under  the  provisions  Of  the  same.  Having 
agreed  with  the  city,  for  reasons  of  its  own, 
to  the  terms,  conditions,  and  restrictions  of 
said  ordinance,  and  having  for  years  acqui* 
esced  in  the  same,  complainant  should  not 
now  be  permitted  to  either  deny  its  validity 
or  escape  its  requirements.  The  city  of  Rich- 
mond, exercising  the  right  of  repeal  reversed 
by  it,  on  the  14th  day  of  December,  1894,  re- 
pealed the  ordinance  of  June  26,  1884,  grant- 
ing the  right  of  way  throughout  the  city  to 
the  Southern  Bell  Telephone  &  Telegraph 
Company,  such  repeal  to  take  effect  twelve 
months  thereafter.  Consequently  the  com- 
plainant on  and  after  the  14th  day  of  De- 
cember, 1895,  had,  under  the  laws  of  Virginia 
and  the  ordinances  of  the  city  of  Richmond, 
no  legal  right  to  occupy  the  streets  of  that 
Ann.  Cas.  1917E.r-84. 


city,  and  use  the  same  for  its  poles  and  wires. 
This  court  is  not  to  pass  upon  the  propriety 
of  the  ordinance  of  repeal;  for  the  power  of 
repeal  does  not  depend  on  either  the  necessity 
for  it,  or  on  the  soundness  of  the  reasons  as- 
signed for  it." 

Where  there  is  a  grant  to  an  electric  com- 
pany of  the  use  for  a  term  of  years  of  the 
streets  of  a  city,  the  removal  of  the  poles  and 
wires  can  be  compelled  by  the  city  at  the  ex- 
piration of  the  term.  Sunset  Telephone,  etc. 
Co.  V.  Pomona,  164  Fed.  561;  Horner  v. 
Eaton  Rapids,  122  Mich.  117,  80  N.  W.  1012, 
6  Detroit  Leg.  N.  665;  Selkirk  v.  Selkirk 
Electric  Light  Go.  20  Manitoba  461,  15  West. 
L.  Rep.  703;  Toronto  Electric  Light  Co.  v. 
Toronto,  33  Ont.  L.  Rep.  267,  8  Ont.  W.  N. 
87,  reversing  31  Ont.  L.  Rep.  387,  6  Ont.  W. 
N.  349. 

In  Horner  v.  Eaton  Rapids,  supra,  it  ap- 
peared that  permission  to  place  poles  and 
wires  in  the  streets  of  a  city  was  given  by  the 
city  council  to  persons  who  had  a  contract 
with  the  city  for  lighting  its  streets.  It 
was  held  that  the  city  could  compel  the  re- 
moval of  the  poles  at  the  expiration  of  the 
contract.  The  court  said:  ''Did  the  petition, 
the  permission  granted  by  the  council,  the 
erection  of  the  poles,  the  lighting  of  the  city 
under  the  several  contracts  for  nearly  eleven 
years,  and  the  use  made  of  them  to  furnish 
light  to  a  few  private  business  houses,  create 
a  permanent  contract  between  complainants 
and  the  city,  and  give  them  a  perpetual,  vest- 
ed right  in  the  streets?  This  is  the  sole  qiies- 
tion  presented.  If  answered  in  the  affirma- 
tive, easements  in  our  public  highways  can  be 
created  in  a  very  loose  manner,  and  rest 
upon  very  slight  foundations.  Complain- 
ants had  acquired  no  franchise  from  the 
state.  Those  cases  (and  many  are  cited  by 
complainants)  holding  that  where  the  state 
has  granted  to  corporations  the  right  to  use 
the  public  highways  for  telegraphic  and  tele- 
phonic purposes,  and  the  municipalities,  un- 
der the  authority  vested  in  them,  have  by 
general  ordinance  provided  for  their  erection 
so  as  not  to  interfere  with  or  injure  the  pub- 
lic, contract  relations  exist,  which  the  mu- 
nicipalities cannot  afterwards  take  away,  do 
not  apply  to  this  case.  Complainants  have 
only  such  rights  as  the  common  council  had 
the  power  to  grant.  It  is  important  to  de- 
termine first  just  what  was  granted.  Com- 
plainants concede  that  they  have  no  per- 
petual contract  with  the  city  for  lighting, 
and  that  they  have  no  rights  based  upon 
such  contracts.  If,  therefore,  the  permission 
granted  to  erect  these  poles  was  granted  upon 
the  basis  of  contracts  to  light  the  streets  of 
the  city,  complainants  could  be  compelled  to 
remove  them  when  such  contracts  were  at  an 
end.  They  do  not  claim  a  right  to  extend 
their  lines  beyond  those  actually  in  use,  and 
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the  decree  so  limits  them.  Their  claim,  there- 
fore, of  perpetual,  vested  rights,  must  rest 
entirely  upon  the  proposition  that  they  ob- 
tained permission  to  put  in  a  commercial 
electric  lighting  plant,  and  that  the  city 
lighting  was  incidental  to  that.  The  records 
of  the  common  council  contain  not  a  word  to 
indicate  that  the  proposition  was  so  under- 
stood by  the  council.  Public  policy  requires 
record  evidence  of  the  actions  of  common 
councils  in  municipal  matters.  They  cannot 
rest   in    parol.  .      .     That   complainants 

may  have  intended  to  do  some  commercial 
lighting  was  nq  concern  of  the  city,  and  was 
not  binding  upon  it.  The  fact  that  they 
stretched  other  wires  along  their  poles,  and 
extended  them  into  a  few  business  houses, 
without  protest  from  the  city,  gave  them  no 
rights,  nor  is  it  any  evidence  of  what  the 
original  contract  was.  For  eleven  years  they 
made  no  extensions  except  as  ordered  by  the 
city.  We  think  it  entirely  manifest  that  the 
common  council  dealt  with  the  complainants 
upon  no  other  basis  than  that  of  furnishing 
lights  for  the  city.  Their  conduct  for  eleven 
years  renders  this  conclusion  apparent.  The 
furnishing  of  light  to  private  citizens  was 
merely  incidental." 

In  Selkirk  v.  Selkirk  Electric  Light  Co. 
20  Manitoba  461,  15  West.  L.  Rep.  703,  an 
action  brought  by  a  town  to  restrain  an  elec- 
tric light  company  from  transmitting  elec- 
tricity within  the  town  and  to  require  the 
company  to  remove  its  poles  from  the  streets, 
it  appeared  that  the  company  had  acquired 
a  franchise  from  the  town  for  a  period  of 
ten  years,  which  term  had  expired  several 
years  before  the  action  was  brought,  the 
dompany  having  since  that  time  continued 
to  exercise  its  franchise  without  any  express 
grant.  In  granting  relief  the  court  said: 
''The  principal  defense  raised  is  that  the 
defendant  company,  having  installed  and 
completed  its  plant  and  equipment  with  the 
consent  of  the  town,  notwithstanding  the 
fact  that  it  cannot  extend  its  territory,  has 
a  vested  right  in  the  territory  it  now  covers; 
that  is,  that  it  has  a  perpetual  franchise. 
The  defendant  company's  charter  gave  it  a 
right,  subject  to  a  condition  precedent,  to 
enter  upon  any  highway  or  public  place  for 
the  purpose  of  constructing  and  maintaining 
lines  for  the  conveyance  of  electric  power. 
The  condition  is  that  'nothing  in  these 
letters  patent  shall  authorize  or  empower  the 
company  to  enter  upon,  or  occupy  in  any 
manner,  or  use  any  streets,  roads  or  public 
highways  or  any  private  property  not  owned 
by  the  company,  without  the  special  consent 
of  the  municipal  council  or  other  authority 
having  jurisdiction  over  any  of  such  roads, 
streets  or  public  highways  or  places,  or  of 
the  owners  or  occupiers  of  such  private  prop- 
erty.'   The  condition  precedent  here  was  the 


obtaining   of   permission   from  the   town    of 
Selkirk,    which    permission    itself    could    be- 
nlade  conditional  and  be  limited  as  to  time. 
Winnipeg  v.  Winnipeg  Electric  St.  R.  Co.   O 
Manitoba  267.    The  right  here  was  limited  to 
ten  years,  and  at  the  end  of  that  term  tlio 
rights  and  privileges  of  the  defendant  com- 
pany ceased;  but  it  is  urged  that,  the  com- 
pany having  continued  after   the  expiration 
of  this  term,  and  having  erected  now  pole>» 
and  otherwise   improved  their   plant   to   the 
knowledge  and  with  the  approval  of  the  town, 
and  furthermore  by  having  supplied  the  town 
with  electric  power,  a  vested  right  has  been 
created  and  the  town  estopped  from  denying 
the  rights  of  the  defendant.     Estoppel  is  not 
pleaded,  byxt  if  It  were  the  defendant  company 
could  not  succeed  in  this  as  a  defense.     The 
company   cannot   complain   if   the  town    has 
permitted  them  to  continue  for  a  number  of 
years  after  its  rights  had  ceased;  the  longer 
they  were  permitted  to  transact  business  the 
greater  the  advantage  to  them;   and  no  ex- 
penditure of  any  magnitude  has  been  made 
by   the  company,  and  none  of   a  stable   or 
perpianent  character  or  other  than  necessary 
for  its  requirements  in  carrying  on  its  busi- 
ness.    In  my  opinion,  the  town  has  had  the 
power  at  any  time  after  the  expiration  of  the 
ten  years  to  call  upon  the  defendant  company 
to  cease  its  busiiless  operations  within  the 
town;    it  has  exercised   that  power,  and   is 
now  entitled  to  a  judgment  as  prayed  for  in 
its  statement  of  claim,  with  costs." 

On  the  failure  of  an  electric  company  to 
comply  with  the  conditions  attached  to  the 
grant  of  the  use  of  the  streets  of  a  city,  it 
can  be  compelled  to  remove  its  poles  and 
wires  from  the  streets.  Hempstead  v.  Ball 
Electric  Light  Co.  9  App.  Div.  48,  41  N.  Y.  S. 
124,  75  K.  Y.  St.  Rep.  582 ;  Keystone  State 
Telephone,  etc.  Co.  v.  Ridley  Park,  28  Pa. 
Super.  Ct.  635.  Thus  in  the  case  last  cited, 
an  action  brought  to  restrain  a  borough  and 
its  officers  from  cutting  down  or  destroying 
the  plaintiff's  poles  and  wires  constituting  a 
telephone  system,  it  appeared  that  the  bor- 
ough had  by  an  ordinance  granted  its  con- 
sent to  the  plaintiff  to  erect  and  maintain 
poles  within  the  limits  of  the  borough  on 
certain  terms  and  conditions  which  were  de- 
clared to  be  "conditions  precedent  to  the  vest- 
ing of  said  consent.*'  One  of  the  conditions 
was  that  local  telephone  service  was  to  be 
had  within  a  certain  time.  It  was  also  pro- 
vided that  the  plaintiff  should  furnish  a  bond 
conditioned  for  the  faithful  performance  of 
the  requirements  of  the  ordinance,  and  that 
if  the  plaintiff  should  fail  to  perform  the 
agreement,  the  rights  and  privileges  granted 
by  the  ordinance  should  cease  and  determine. 
The  plaintiff  having  failed  to  construct  its 
system  within  the  time  specified  it  applied 
for  an  extension  o|  time  which  was  refused. 
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The  plaintiff,  however,  completed  itft  ayBtem 
and    telephone   service   was   had   about   five 
months  after  the  time  specified  by  the  ordi- 
nance.    It  was  held  that  the  plaintiff  was 
not  entitled  to  relief  the  court  saying:     "It 
is  suggested     .     .     .    that  the  right  of  for- 
feiture must  be  strictly  reserved.    But  as  was 
s«aid  in  a  similar  case  the  'question  hers  is 
not  of  forfeiture  but  of  consent.'    Plymouth 
Tp.  V.  Chestnut  Hill^  etc<  Ry.  168  Pa.  St.  181. 
Hie  consent  contemplated  was  not  merely  to 
erect  birt  to  maintain.    The  condition  was  in 
fact  and  in  law,  as  it  was  declared  to  be  by 
the  parties,  a  condition  precedeast.    They  left 
no  room  for  construction,  and  it  has  been 
declared,    'No  amount   of   hardship,   or   im- 
possibility, or  illegality,  will  avoid  the  bar 
of  a  condition  preoed«it  unperformed.     (>k 
Litt.  206;  2  Blackst.  1S7.'    Allegheny  City  v. 
Millville,  etc    St.   R.   Co.   169    Pa.   St.   411. 
Therefore,    in   strict  law,   no  action   on  the 
part  of  the  borough  was  needed  to  terminate 
the  privilege  granted,   if  the  condition  was 
not  substantially  fulfilled.    Consent  to  main- 
tain a  telephone  line  in  the  borough  never 
became  completely  vested  in  the  plaintiff,  be- 
cause the  condition  precedent  was  not  per* 
formed.     The  line  is  there  now  without  the 
borougb's  consent,  and  the  main  part  of  it 
was  pnt  iheore  after  the  time  limit  had  ex- 
pired, in  defiance  of  ample  warning  that  the 
consent   which    had    become   inoperative   on 
Mareh    1,   1902,   would   not  be  renewed,   at 
least  not  upon  the  same  terms.    The  action  of 
the  borough  council  upon  the  plaintiff's  ap^ 
plication  to  extend  the  time  limit,  the  notice 
given    by  the   burgess,   and   the  resolntions 
passed  1^  council  were  all  the  action  that  was 
necessary  to  enable  the  borough  to  proceed  in 
a  lawful  manner  to  remove,  or  compel  the 
removal   of,   the  poles  and   wires  from   the 
streets,  provided  they  are  unlawfully  tfaer«.'* 
In  Hempstead  v.  Ball  Electric  Light  Co.  9 
App.  DIv.  48,  41  N.  Y.  S.  124,  7fi  N.  Y.  St. 
Rep.  582,  the  facts  were  stated  in  the  opinion 
of  the  court  as  follows:     "Bv  the  terms  of  a 
contract  made  in  August,  1892,  between  the 
parties  to  this  action,  the  Ball  Electric  Light 
Company  undertook  to  erect  in   the  village 
an  electric  light  plant  and   furnish  certain 
arc  and  incandesoent  lights  without  unneces- 
sary interruption  for  five  years  from  October 
15,  1892,  for.  which  it  was  to  receive  a  stipu- 
lated compensation.    The  village  was  lighted, 
under  this  agreement,  up  to  the  end  of  July, 
1894,  when  the  defendant  ceased  furnishing 
lights,  on  the  ground  that  the  paper  already 
mentioned,  purporting  to  be  a  contract,  was 
absolutely  null  and  void.    Since  that  time  the 
poles,  wires  and  lamps  of  the  defendant  iii 
the  village  streets  have  been  wholly  disused 
for  illuminating  purposes,  and  the  defendant, 
although  dnly  requested  so  to  do,  has  neglect- 
ed to  remove  them.    The  present  action  was 
instituted  by  the  trustees  of  the  village,  in 


its  name,  to  compel  their  removal  on  the 
ground  that  they  constitute  an  unlawful  ob- 
struction in  the  highway,  amounting  to  a 
public  nuisance.''  In  holding  that  the  poles 
and  wires  constituted  a  nuisance,  the  court 
said:  "The  cases  cited  in  behalf  of  the  ap- 
pellant in  support  of  the  proposition  that 
the  acts  complained  of  do  not  oonstitute  a 
nuisance,  so  far  as  they  relate  to  telegraph 
poles  or  poles  for  electric  lighting,  apply  only 
to  such  structures  when  placed  in  the  public 
streets  or  highways  by  legislative  authority, 
and  when  used  for  the  purposes  for  which 
they  were  intended.  ^  They  afford  no  sanction 
whatever  to  the  idea  that  a  corporation  which 
has  availed  itself  of  the  permission  of  the 
mxinicipal  authorities  to  occupy  a  portion  of 
the  highway  with  an  electric  lighting  plant, 
upon  its  ^press  imdertaking  to  furnish  the 
municipality'  with  light,  can  lawfully  insist 
upon  maintaining  the  structures  which  it 
has  thus  erected  after  it  has  absolutely  re- 
fused to  fulfil  its  contract  and  supply  the 
light.  We  entertain  no  doubt  whatever  that 
under*  such  circumstances  the  disused  poles, 
wires  and  lamps  constitute  unlawful  obstruc- 
tions which  it  is  the  duty  of  the  corporation 
to  remove.'' 

In  East  Tennessee  Telephone  Co.  v.  Frank- 
fort, 141  Ky.  588,  133  S.  W.  564  {r0h€aring 
grwnUd  142  Ky.  408,  134  S.  W,  475,  and 
afirmed  143  Ky.  86,  136  S.  W.  138),  it  ap- 
peared that  the  couneil  of  a  jcity  adopted  the 
fc^owing  resolution:     "The  petition  of  Mr. 

C.  E.  Taylor,  for  permission  to  the •■ 

Telephone  Company,  to  erect  telephone  poles 
on  different  streets  of  the  city  and  to  carry 
it  across  the  city  bridge,  was  presented  and 
granted."  In  holding  that  the  license  was 
revocable  the  court  said:  "It  is  insisted  for 
the  telephone  company  that  the  rights  given 
by  the  r^olution  after  being  accepted  and 
acted  upon,  cannot  be  impaired  by  any  subse- 
quent action  of  the  council,  and  that  the 
franchise  or  privilege  being  without  limita- 
tion as  to  time,  is  perpetual.  But  it  will  be 
observed  that  the  resolution  of  April  11th, 
1881,  does  not  purport  to  grant  a  franchise. 
It  only  grants  permission  to  the  telephone 
company  to  use  the  streets.  A  permission  is 
noi  more  than  a  license;  and  as  a  rule  a 
license  may  be  withdrawn  by  the  party  who 
grants  it.  Taking  the  resolution  of  April  11, 
1881,  as  a  whole  we  are  satisfied  it  was  not 
intended  as  s  grant  of  a  franchise,  but  only 
as  a  grant  of  a  license;  for  no  rights  are  giv- 
en the  telephone  company  except  a  bare  per- 
mission to  do  certain  things.  He  who  takes 
under  a  license,  although  he  may  spend  money 
upon  it,  makes  the  investment  with  the  knowl- 
edge that  the  license  may  be  withdrawn  by 
the  grantor.  The  resolution  of  a  municipal 
council  will  not  be  extended  beyond  the  fair 
meaning  of  the  words  used,  and  so  made 
to   include   things   to   the   detriment   of   the 
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public  not  fairly  within  the  language  used." 
In  East  Tennessee  Telephone  Co.  v.  Frankfort, 
190  Fed.  346,  a  different  conclusion  was 
reached  in  another  suit  between  the  same 
parties  and  in  which  the  same  facts  were 
involved. 

Requiring  Wires  to  Be  PlaoeA  Under* 

ground* 

A  city  in  the  exercise  of  its  police  power 
may  require  electric  wires  to  be  removed  from 
poles  in  the  streets  and  placed  in  conduits 
underground.  Northwestern  Telephone  Exch. 
Co.  V.  Minneapolis,  81  Minn.  140,  83  N.  W. 
527,  86  N.  W.  89,  63  L.R.A.  176;  Monroe  v. 
Postal  Tel.  Co.  (Mich.)  162  N.  W.  76;  State 
V.  Murphy,  180  Mo.  10,  31  S.  W.  594,  31 
L.R.A.  798 ;  Duquesne  Light  Co.  v.  Pittsburgh, 
reported  in  full  post,  this  volume,  at  page  534. 
See  also  Postal  Telegraph -Cable  Co.  v.  Ingra- 
ham,  228  Fed.  392;  Greenville  Gas,  etc.  Fuel 
Co.  V.  Greenville,  165  Mich.  135,  130  N.  W. 
333,  18  Detroit  Leg.  N.  26. 

Thus  in  Northwestern  Telephone  Exch.  Co. 
v.  Minneapolis,  supra,  it  was  said:  ''If  the 
use  of  any  street  for  overhead  wires,  or  any 
other  placement  of  its  lines,  is  injurious  to 
public  safety,  convenience,  comfort,  or  utility 
in  the  management  of  city  affairs,  or  incon- 
sistent with  reason,  order,  and  good  govenn 
raent,  the  city  has  the  power,  under  the  law 
and  its  charter  provisions,  to  compel  a  re- 
moval of  such  poles  and  wires  from  its  streets, 
and  compel  thesn  to  be  placed  in  subsurface 
conduits,  or  to  otherwise  regulate  the  busi- 
ness of  the  company  so  that  the  use  of  its 
streets  shall  not  interfere  with  the  rights  of 
its  citizens,  but  subserve  their  welfare,  in 
the  inestimable  service  which  the  telephone 
renders  to  commerce,  civilieation^  and  the 
happiness  of  its  people." 

In  Monroe  v.  Postal  Tel.  Co.  (Mich.)  162 
N.  W.  76,  it  was  held  that  no  defense  was 
shown  to  a  proceeding  for  mandamus  brought 
by  a  city  to  compel  a  telegraph  company  to 
place  its  wires  underground  in  compliance 
with  an  ordinance,  by  the  fact  that  the  com- 
pany had  been  granted  the  use  of  the  streets 
by  the  sovereign  power  of  the  United  States 
in  the  Post  Eoad  Act  of  1866.  It  was  also 
held  that  no  defense  was  shown  to  the  pro- 
ceeding by  a  claim  that  the  city  permitted 
other  corporations  to  violate  the  ordinance. 

But  the  right  cannot  be  exercised  arbitrary 
11 V.  Northwestern  Telephone  Exch.  Co.  v. 
Minneapolis,  81  Minn.  140,  83  N.  W.  527>  86 
X.  W.  69,  63  L.R.A.  176;  Plattsmouth  v. 
Vebraska  Telephone  Co.  80  Neb.  460,  114  N. 
W.  588,  127  Am.  St.  Rep.  779,  14  L.R.A. 
(N.S.)  654. 

In  Tfew  York  it  was  provided  by  statute 
in  1884  (ch.  634)  that  all  telegraph,  tele* 
phone  and  electric  light  wires  and  cables  in 
all  eities  of  the  state  having  a  population  of 


five  hundred  thousand  or  inrer  ahouid  there- 
after be  placed  under  the  surface  of  the 
streets.  It  also  provided  that  in  case  the 
owners  of  the  property  specified  should  fail 
to  comply  with  the  act,  the  local  governments 
of  the  cities  should  remove  it.  This  act  and 
the  acts  amendatory  thereto  were  held  valid 
in  a  number  of  cases.  Western  Uvon  Tel. 
Co.  V.  New  York,  88  Fed.  552,  38  L.RA.  449, 
2  Int.  Com.  Rep.  533;  People  r.  Squire,  107 
N.  Y.  593,  14  N.  £.  ^20,  1  Am.  St.  Rep. 
893,  affirming  14  Daly  154,  1  N.  Y.  St  Rep. 
633;  American  Rapid  Tel.  Co.  r.  Hess,  125 
N.  Y.  641,  26  N.  E.  919,  21  Am.  St.  Rep. 
764,  18  L.R.A.  464;  Geneva  v.  Geneva  Tele- 
phone Co.  30  Misc.  236,  62  N.  Y.  S.  172, 
reversed  without  opinion  54  App.  Div.  617, 
66  N.  Y.  S.  1129.  See  also  People  v.  Met- 
ropolitan Telephone,  etc.  Co.  31  Hun  596. 
Under  a  grant  by  an  ordinance  to  an  electric 
lighting  company  of  the  use  of  the  streets 
of  a  city  "subject  however  to  any  condition 
that  may  now  or  hereafter  he  imposed  by  any 
.  .  .  ordinance  .  .  enacted  in  regard 
thereto,"  it  has  been  held  that  an  ordinance 
requiring  the  company  to  remove  its  poles 
and  wires  from  the  streets  aad  place  the 
latter  undergnmnd  was  valid  and  reasonable. 
Porter  v.  Municipal  Gas  Ck>,  169  App.  Dlv. 
750,  155  N.  Y.  S.  633,  wlierein  the  court  said: 
"It  is  further  oontended  by  the  defendant 
that  the  ordinance  requfritag  the  defendant  to 
bury  its  wires  undergrbund  impaired  the  ob- 
Nidation  of  the  contract  und^  which  the  de- 
fendant was  operating*  and  was  thus  con- 
trary to  the  state  constitution  and  to  the 
Federal  Constitution.  (See  U.  &  Const,  art. 
1,  §  10,  subd.  1 ;  Id.  14th  Amend,  f  1 ;  State 
Const,  art.  1,  §  6w)  But  in  the  contract  iteeU 
is  a  provision  that  the  grant  to  the  defendant 
is  made  'subject  however  to  any  condition 
that  may  now  .or  hereafter  be  imposed  by 
any  .  .  .  ordinance  of  the  city  of  Albany 
enacted  in  regard  thereto.'  The  eontraot  hav- 
ing been  accepted  by  the  defendant  on  these 
conditions,  unless  the  ordinance  in  question 
imposed  an  unreasonable  condition,  it  did  not 
impair  the  contract  because  the  rigltt  to  en- 
act the  ordinance  and  impose  the  condition 
is  recognised  by  the  contract  and  is  a  part 
of  it.  In  view  of  the  length  of  time  given 
to  the  defendant  in  whieh  to  comply  with 
the  conditions  of  the  ordinance  and  in  view 
of  the  fact  that  the  defendant  was  never  in 
fact  forced  to  comply  with  it,  the  ordinance 
cannot  be  declared  unreasonable.  It  was  in 
keeping  with  the  march  of  progress  and  must 
be  held  to  have  been  reasonable,  proper  and 
lawful."  But  in  Carthage  v.  Central  New 
York  Telephone,  etc.  Co.  185  N.  Y.  448,  78 
N.  £.  165,  113  Am.  St.  Rep.  932,  it  was  held 
that  a  village  has  not  the  power  to  require 
telephone  wires  to  be  removed  from  poles 
and  placed  underground. 
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froeedure  to  Enforce  Bemovtll  of  Poles 

and  Wires, 

Where  a  nitiiioipality  ie  entitled  to  revoke 
the  right  of  an  electric  company  to  maintain 
its  poles  and  wires  in  the  streets,  the  remoTal 
of  the  poles  can  be  compelled  by  judicial  pro- 
ceedings. Coverdale  t.  -  Edwards,  155  Ind. 
374,  58  N.  E.  495;  Hempstead  v.  Ball  Elec- 
tric Light  Co.  9  App.  Div.  48,  41  N.  Y.  S. 
124,  75  N,  Y.  St.  Jftep.  68». 

In  a  number  of  cases  it  is  held  that  a  city 
may  summarily  remove  the  poles  and  wires 
of  an  electric  caeukpany  on  ttie  retOBation  or 
expiration  of  the  right  to  maintain  them  in 
the  street  if  the  company  fails  or  refuses  to 
remove  them  after  due  notice  has  been  given. 
Coverdale  ▼.  Edwards,  155  Ind.  374,  58  N. 
£.  495;  Homer  v.  Eaton  Rapids,  122  Mich. 
117,  80  N.  W.  1012,  6  Detroit  L.  N.  665; 
Keystone  State  Telephone,  etc.  Co.  v.  Eidley 
Park,  28  Pa.  Super.  Ct.  635. 

Thus  in  Coverdale  v.  Edwards,  supra,  it  was 
said :  'The  remaining  question  Is  in  regard  to 
the  step  the  city  might  lawfully  take  in  effect- 
ing the  removal  of  the  poles  and  wires.  There 
is  no  doubt  of  the  right  of  the  city  to  begin 
legal  proceedings  to  that  end  (American  Fur- 
niture Ca  V.  BatesvlUe,  139  Ind.  77);  and 
appellee  claims  that  this  was  the  only  way. 
Is  that  true?  II  appellee  had  erected  the 
poles  in  the  streets  without  any  lawful  au- 
thority to  do  so,  the  poles  would  have  osM- 
stituted  a  pnblie  nuisance  per  se.  Valparaiso 
T.  Bozarth,  153  Ind.  536,  55  N.  E.  439,  47 
L.R.A.  4S7,  and  cases  cited. '  If  the  poles 
were  erected  under  lawful  authority,  and  if 
the  authority  was  legally  canceled,  appellee's 
failure  or  refusal  to  remove  the  poles  after 
notice  would  render  them  a  nuisance  per  se, 
and  th«  eity's  right  would  then  be  complete 
to  remove  them  summarily." 

So  in  Keystone  State  Telephone,  etc.  Co. 
V.  Ridley  Park,  28  Pa.  Super.  Ct.  635,.  it-wfts 
said;  "It  is  claimed,  however,  with  great 
earnestness  and  plausibility  that  even  if  the 
borough  has  authority  to  compel  the  plaintiff 
to  remove  its  poles,  'the  borough  officials  can- 
not arbitrarily  remove  them  nor  can  they 
have  relief  in  this  suit.  They  must  proceed 
by  suit  in  equity  to  have  the  poles  removed.' 
...  It  seems  quite  dear  to  us  from  an 
examination  of  the  decisions  of  the  courts 
of  our  own  state  that  under  the  facts  of  this 
case  the  right  of  the  borough  to  remove  plain- 
tiff's poles  from  the  borough  streets,  after 
due  notice  to  the  plaintiff  to  remove  them, 
cannot  be  denied,  provided  the  removal  is 
effected  without  a  breach  of  the  peace  and 
without  unnecessary  injury  to  the  plaintiff's 
other  property." 

In  Homer  v.  Eaton  Rapids,  122  Mich.  117, 
80  N.  W.  1012,  6  Detroit  Leg.  N.  665,  it  was 
held  that  an  injunction  should  not  be  granted 
against  a  city  to  restrain  it  from  removing 


the  electric  light  poles  and  fixtures  of  a  com- 
pany whose  contract  with  the  city  lor  light- 
ing the  streets  had  expired^  and  who  inci- 
dentally to  lighting  the  streets  had  furnished 
light  from  its  established  lines  to  private 
citizens. 

But  in  several  cases  it  has  been  held  that 
a  city  must  resort  to  judicial  proceedings  to 
oust  an  electric  company  from  the  use  of , 
its  streets.  Nebraska  Telephone  Co.  v.  Fre- 
mont, 72  Neb.  25,  99  N.  W.  811;  Phillipsburg 
Electric  Irighting^  etc.  Power  Co.  v«  Phillips- 
burg, 66  X.  J.  L.  605,  49  Atl.  445.  Thus  in 
the  ease  last  cited  it  was  said:  "By  an  ordi- 
nance approved  August  24th,  1896,  the  com- 
mon council  of  the  town  of  Phillipsburg 
passed  an  ordinance  permitting  the  pros- 
ecutor to  place  its  poles  and  stretch  its  wires 
on  each  and  every  street  and  alley  in  the 
town  for  the  purpose  of  conducting  elec- 
tricity through  the  town;  the  ordinance  pre- 
scribed the  character  of  the  poles  and  the 
manner  of  stringing  the  wires  and  the  super- 
vision under  which  they  should  be  erected: 
it  also  required  certain  services  to  be  per- 
formed by  the  company  for  the  town  in  con- 
sideration of  the  permissibn  granted)  and  pro- 
vided for  the  filing  of  an  acceptance  of  the 
ordinance.  The  acceptance  of  the  ordinance 
was  duly  filed  as  required.  In  the  spring  of 
1899  the  company  built  more  than  a  mile  of 
a  pole  and  wire  line  in  Phillipsburg,  and 
there  is  evidenoe  to  show  that  this  was  done 
under  the  supervision  of  the  committee  on 
streets  and  alleys,  aa  provided  in  the  ordi- 
nance, and  made  contracts  for  over  eight 
hundred  lights  lor  private  consumers,  and 
the  first  lights  were  used  in  April,  1899,  and 
have  continued  to  be  used  ever  since.  There 
is  nothing  to  show  that  the  prosecutor  has 
in  any  way  refused  to  perform  for  the  town 
the  services  required  by  the  ordinance.  On 
the  15th  of  October,  1900,  the  common  coun- 
cil passed  another  ordinance  repealing  the 
foregoing  ordinanoe,  and  this  writ  is  brought 
to  test  the  legality  of  that  municipal  action. 
We  think  that  this  question  is  settled  by  the 
eases  of  Hudson  Telephone  Co.  v.  Jersey  City, 
49  N.  J.  L.  30d»  Kod  Suburban  Electric  Light, 
etc.  Co.  V.  East  Orange  (N.  J.)  41  Atl.  865, 
which  hold  that  permission  granted  by  a  com- 
mon council  under  like  circumstances  to  this 
was,  after  acceptance  and  expenditure  of 
money  under  it,  irrevocable.  ...  If  the 
corporation  is  not  complying  with  the  terms 
of  the  permitting  ordinance,  obedience  there- 
to should  be  enforced  by  appropriate  pro- 
ceedings. But  il  the  ordinanoe  was  repealed 
it  eould  not  be  remade;  the  repeal  of  the 
ordinance  would  not  accomplish  such  obedi- 
ence, but  would  be  the  imposition  of  a  pen- 
alty for  failure  to  comply  therewith,  and  no 
such  penalty  is  anywhere  authorized.  If  the 
corporation  is  engaged  in  acts  not  warranted 
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by  its  charter  or  in  violation  of  the  laws 
of  the  state,  that  is  a  matter  in  which  the 
state  is  concerned,  and  a  proceeding  to  for- 
feit its  franchise  would  be  the  appropriate 
remedy.*' 

In  East  Tennessee  Telephone  Co.  v.  Frank- 
fort, 141  Ky.  688,  133  S.  W.  564  {reheaHng 
granted  142  Ky.  408,  134  vS.  W.  475,  and 
affirmed  143  Ky.  86,  136  S.  W.  138),  a  tele- 
phone company  brought  a  suit  against  a 
city  to  enjoin  prosecutions  under  an  ordinance 
providing  that  if  a  telephone  company  should 
charge  more  than  a  certain  rental,  it  should 
be  deemed  guilty  of  a  misdemeanor  and  sub- 
jected to  a  fine.  The  company  was  operating 
under  a  permission  granted  by  the  council 
many  years  before,  but  the  permission  had 
not  been  revoked.  In  indicating  the  proper 
procedure  for  the  revocation  of  the  rights  of 
the  company,  the  court  said:  "While  the 
council  may  revoke  its  permission  it  can  only 
do  so  where  as  here  extensive  improvements 
have  been  made  upon  the  faith  of  it,  upon 
reasonable  notice,  giving  the  grantee  a  rea- 
sonable opportunity  to  remove  his  property 
from  the  premises,  or  to  acquire  a  new  fran- 
chise. The  council  has  not  as  vet  revoked 
the  permission  and  until  it  is  revoked,  the 
grantee  is  rightfully  in  possession,  and  can- 
not be  fined  for  doing  business  without  buying 
a  franchise  or  for  charging  more  for  its  phones 
than  is  allowed  to  a  purchaser  of  such  a 
franchise.  Ninety  days  is  a  reasonable  notice 
under  the  circumstances.  The  council  may 
by  ordinance  or  resolution  revoke  the  per- 
mission granted  by  the  resolution  of  April  11,- 
1881,  making  the  revocation  to  take  effect  in 
ninety  days  and  giving  the  telephone  com- 
pany notice  of  its  action.  If  the  telephone 
company  continues  to  do  business  after  ninety 
days'  notice  of  the  revocation,  it  may  then 
be  proceeded  against  under  the  ordinance 
of  May  23,  1910,  but  it  should  have  ninety 
days'  time-  eith«r  to  obtain  a  franchise  or  to 
move  its  property  from  the  streets." 

Under  a  statute  providing  for  the  removal 
of  wires  and  electrical  appliances  from  the 
streets  of  a  city  and  placing  them  under 
ground,  but  not  authorizing  the  city  to  take 
any  action  under  the  statute,  the  city  ha«> 
no  power  to  enforce  the  provisiJbns  of  the 
statute  and  hence  is  not  a.  proper  party  to 
an  action  to  prevent  the  enforcement  of  the 
statute.  Postal  Telegraph-Cable  C5o.  v.  Wor- 
cester, 202  Mass.  320,  88  N.  £.  777.  But 
where  a  statute  authorizes  the  local  govern- 
ment of  a  city  to  remove  wires,  cables  and 
poles  from  the  streets  in  case  the  owners  of 
the  property  do  not  comply  with  the  statute 
requiring  the  wires  and  cables  to  be  placed 
underground,  the  officers  of  the  city  have  the 
right  to  remove  without  unneeeseary  damage 
the  wires,  cables  and  poles  from  the  streets 
as  a  nuisance.     American  Rapid  Tel.  Co.  v. 


Hess,  126  N.  Y.  641,  26  N.  E.  919,  36  N.  Y. 
St.  Rep.  252,  21  Am.  St.  Rep.  764,  13  L.R.A. 
454,  affirming  58  Hun  610,  12  N.  Y.  S.  536, 
36  N.  Y.  St.  Rep.  606, 
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261  Pa.  St.  557;  97  All.  S6. 


Munioipal  Oovporatioma  —  Ordinaiiees 
—  Effect  of  Title  and  Preamble. 

The  title  and  preamble  are  parts  of  an 
ordinance,  as  they  are  of  a  statute. 

Iilectricity  —  Poles  and  Wires  in  Street 
<—  PoTrer  to  Compel  RemoTal. 

The  city  of  Pittsburgh  has  power  to  com- 
pel the  removal  of  poles  and  overhead  wires 
from  its  streets,  provided  the  power  is  exer- 
cised in  a  reasonable  maniter. 

[See  note  at  end  of  this  case.] 


Where  the  overhead  wires  of  defendant 
carry  electricity  of  such  high  voltage  as  to 
be  dangerous  to  any  one  coming  in  contact 
with  them,  and  they  amount  to  an  obstruc- 
tion and  constitute  a  source  of  additional 
danger  in  fighting  fires,  both  to  the  firemen 
and  to  the  public,  an  ordinance  requiring 
them  to  be  removed  and  placed  in  under- 
ground conduits  is  within  the  power  of  the 
city. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  suit  to  enjoin  enforcement  of  a  mu- 
nicipal ordinance  requiring  public  service  cor- 
porations to  remove  poles  and  overhead  wiren 
from  certain  streets,  the  refusal  of  findings 
as  to  the  annual  income  of  plaintiff  from  sub- 
scribers in  the  territory  served  by  plaintiff's 
lines  on  the  streets  named  is  not  error  where 
the  court  makes  a  finding  that  the  annual 
income  from  this  subscribers  in  the  territory 
involved,  taken  in  connection  with  the  income 
from  the  city  for  arc  lamps,  will  be  sufficient 
to  reimburse  plaintiff  for  the  annual  cost  of 
maintenance  of  an  underground  system  and 
give  a  profit  to  plaintiff. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  suit  to  restrain  enforcement  of  an 
ordinance  requiring  removal  of  poles  and 
overhead  wires  from  certain  streets,  an  in- 
struction that  plaintiff  had  a  vested  right  to 
construct  and  maintain  its  poles  and  wires 
on  the  streets  of  the  city,  not  including  any 
statement  that  the  right  was  subject  to  rea- 
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sonable  control   by   the   city   authorities,   Ib 
properly  refused. 
[See  note  at  end  of  this  case.} 


In  a  suit  to  enjoin  enforcement  of  an  ordi- 
nance requiring  poles  and  overhead  wires  to 
be  removed  and  placed  underground,  the  re- 
fusal of  a  request  for  the  statement  of  a  con- 
clusion of  law  that  the  city  had  no  right  to 
require  plaintiff  to  place  its  wires  under- 
ground is  not  error  wnere  there  was  no  sug- 
gestion that  plaintiff  intended  to  discontinue 
business  in  tne  section  of  the  city  named  in 
the  ordinance. 

[See  note  at  end  of  this  case.] 


An  ordinance  requiring  public  service  cor- 
porations furnishing  electric  light,  heat,  or 
power  or  operating  telegraph  or  telephone 
lines  to  construct  conduits  and  complete  the 
same  before  the  completion  of  improvements 
on  certain  streets  and  to  remove  overhead 
poles  or  wires  and  place  the  same  under- 
ground, and  providing  that  where  the  city 
had  any  of  its  lines  on  such  poles  the  com- 
panies owning  the  poles  should  first  remove 
their  own  wires  and  place  them  underground, 
and  when  that  was  done  the  city  should  re- 
move its  lines  or  wires,  is  not  limited  in  its 
operation  to  poles  which  were  used  by  the 
city  for  carrying  its  wires,  but  applies  to 
all  poles  and  overhead  wires  on  the  streets 
named*  • 

[See  note  at  end  of  this  case.] 

Trial  —  Neoesslty  of  Ezoeptions. 

On  appeal  from  a  decree  in  equity,  assign- 
ments of  error  in  the  admission  of  evidence 
and  in  findings  of  the  trial  court  are  defec- 
tive where  no  exceptions  are  shown  to  have 
been  taken  to  the  action  of  the  court  and  it 
does  not  appear  that  any  action  was  taken 
by  the  court  in  banc  with  reference  to  the 
findings. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny county:     Cohen,  Judge. 

Action  to  enjoin  enforcement  of  ordinance. 
Duquesne  Light  Company,  plaintiff,  and  City 
of  Pittsburgh,  defendant.  Judgment  for  de- 
fendant.    Plaintiff  appeals.    Affirmed. 

[558]  The  ordinance  in  question  was  as 
follows: 

An  Obdinanob. 

Requiring  all  public  service  corporations  or 
other  persons  occupying  Main  street,  from 
West  Carson  street  to  Mansfield  avenue;  and 
Wabash  avenue,  from  Steuben  [559]  street 
to  Independence  street,  for  furnishing  electric 
light,  heat  or  power  to  the  public  or  operat- 
ing telegraph  or  telephone  lines,  to  place  their 
cables  underground,  and  prescribing  regula- 
tions therefor  and  giving  the  city  the  right  to 
UBe  the  underground  system  constructed  un- 
der this   ordinance. 
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Whereas,  Tlie  City  of  Pittsburgh  is  im- 
proving, by  grading,  paving  and  curbing  or 
otherwise,  Main  street  from  West  Carson 
street  to  Mansfield  avenue  and  Wabash  ave- 
nue from  Steuben  street  to  Independence 
street,  on  which  streets  there  arc  maintained 
overhead  poles  or  wires,  and, 

Whebeas,  It  is  now  deemed  advisable  to 
have  said  poles  or  wires  on  these  certain 
streets  placed  under  ground  and  to  provide  at 
the  time  such  streets  are  being  improved 
underground  conduits  or  other  means  where- 
by said  overhead  wire  may,  at  a  later  time, 
be  placed  underground,  without  tearing  up 
or  disturbing  said  streets,  therefore, 

Section  1.  Be  it  ordained  and  enacted  by 
the  City  of  Pittsburgh,  in  council  assembled, 
and  it  is  hereby  ordained  and  enacted  by  the 
authority  of  the  same,  That  all  public  service 
corporations  and  other  corporations  or  per- 
sons having  overhead  poles  or  wires  along 
the  following  streets  In  the  City  of  Pittsburgh 
be  and  they  are  hereby  directed  and  required 
to  construct  conduits  on  said  streets  and  to 
complete  same  before  the  work  of  complet- 
ing the  improvements  on  said  streets  now  pro- 
posed by  the  City  of  Pittsburgh  is  completed : 

Main  street  from  West  Carson  street  to 
'Mansfield  avenue,  Wabash  avenue  from  Steu- 
ben street  to  Independence  street. 

Section  2.  That  all  public  service  corpora- 
tions and  other  corporations  or  persons  hav- 
ing overhead  poles  or  wires  on  the  aforesaid 
streets  shall  hare  the  right  to  erect  and  main- 
tain terminal  poles  or  other  devices  within  the 
limits  of  each  block  and  overhead  cables  or 
wires  may  be  distributed  from  such  terminal 
poles  or  other  [560]  devices  to  such  places 
within  sach  block  as  consumers  may  require; 
but  no  overhead  cable  or  wires  shall  be  eon- 
structed  or  maintained  between  the  terminal 
pole  or  devioe  in  one  block  and  any  such 
terminal  pole  or  device  in  another  block. 

Section  3.  That  all  public  service  corpora- 
tions and  other  corporations  or  persons  hav- 
ing overhead  poles  or  wires  on  any  of  the 
aforesaid  streets  shall,  upon  the  removal  of 
such  poles  and  wires,  repair  in  good  order  the 
sidewalks  and  paving  of  said  streets  under  the 
direction  and  to  the  satisfaction  of  the  Direc- 
tor of  the  Department  of  Public  Works  of  the 
City  of  Pittsburgh. 

Section  4.  Where  the  city  has  any  of  its 
lines  upon  any  poles  required  to  be  removed 
under  this  ordinance,  the  companies  owning 
or  maintaining  said  poles  shall  first  remove 
their  own  lines  and  wires  from  such  poles  and 
place  the  same  underground,  and  when  that  is 
done  the  city  shall  remove  its  lines  and  wires 
from  said  poles  and  place  the  same  in  the 
conduit,  and  thereupon  the  companies  owning 
and  maintaining  the  poles  shall  immediately 
remove  the  same  and  restore  the  highway  to 
its  original  condition. 
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Section  5.  The  City  of  Pittsburgh  shall  at 
all  times  have  the  right  and  power  to  place, 
use  and  operate  within  any  such  underground 
conduit  or  subway  such  wires,  cables,  devices 
and  apparatus  as  may  be  necessary  for  use 
of  the  bureau  of  electricity  of  said  city  for 
fire  alarm,  light,  police  or  call  system  pur- 
poses, and  at  any  and  all  times  replace,  alter, 
repair  and  maintain  the  same. 

Section  6.  The  entire  system  of  every  such 
company  and  all  the  devices,  means,  ap- 
pliance, and  apparatus  and  every  part  thereof 
of  such  corporation  in  so  far  as  the  same 
may  atfect,  relate  to  or  endanger  the  safety 
of  the  public  or  the  police  and  fire  appa- 
ratus lines  of  said  city  shall  at  all  times  be 
open  to  the  inspection  and  be  under  the 
supervision  and  subject  to  the  approval  and 
control  of  the  director  of  the  department  of 
public  safety. 

[561]  Section  7.  Any  violations  of  the  pro- 
visions of  this  ordinance  shall  subject  the 
person  or  persons  so  offending  to  a  fine  or 
penalty  of  not  less  than  $5.00  nor  more  than 
$20.00. 

Every  day  on  which  said  person  or  persons 
shall  fail  to  comply  with  the  provisions  of 
til  is  ordinance  siiall  constitute  a  separate  of- 
fense and  all  such  fines  and  penaltieB  shall 
be  recovered  with  oosts  to  be  collected  as  fines 
are  now  collected  by  law.  Provided,  however, 
that  no  person  or  persons  shall  be  liable  to 
fine  under  the  provisions  of  this  ordinance  if 
interfered  with  in  complying  with  the  require- 
ments of  this  ordinance  by  any  act  of  the 
City  of  Pittsburgh,  whether  failure  to  make 
or  complete  the  improvements  proposed  on 
said  streets  or  otherwise,  and  the  Director 
of  the  Department  of  Public  Works  of  the 
City  of  Pittsburgh  is  hereby  authorized  and 
directed  to  extend  the  time  m  which  said 
overhead  vrires  are  to  be  placed  underground 
as  may  be  neceesaxy  on  account  of  delays  in 
undertaking  or  completing  the  said  improve- 
ments on  said  streets  of  the  City  of  Pitts- 
burgh. 

Section  8.  That  any  ordinance  or  part  of 
ordinance  conflicting  with  the  provisions  of 
this  ordinance  be  and  the  same  is  hereby 
repealed  so  far  as  the  same  affects  this  ordi- 
nance. 

f 

Edxoin  W.  Smith  for  appellant. 
Charles  K.  Robinson  and  Charles  A.  O'Brien 
for  appellee. 

[662]  PoTTEB,  J. — ^With  the  consent  of  the 
municipal  authorities  of  the  City  of  Pitts- 
burgh duly  granted  to  it,  or  to  its  predecessor 
to  whose  rights  it  succeeded  as  lessee,  the 
Duquesne  Light  Company  occupied  certain 
streets  in  the  West  End  of  Pittsburgh,  with 
its  poles  and  overhead  wires,  for  the  trans- 


missioB  of  electric  current  for  the  supply  of 
light,  heat  and  power  to  the  public.  In 
other  and  more  congested  parts  of  the  city, 
such  wires  are  carried  in  underground  con- 
duits. Near  the  locality  in  question,  on  West 
Carson  street,  the  wires  of  the  Duquesne 
Light  Company  are  now  underground,  and 
are  carried  from  an  underground  service  to 
an  overhead  service  on  South  Main  street. 
The  authorities  of  the  City  of  Pittsburgh 
decided  to  improve  certain  streets  in  that 
vicinity,  and  having  commenced  the  work, 
passed  an  ordinance,  or  which  the  preamble  is 
as  follows: 

"Whereas,  the  City  of  Pittsburgh  is  im- 
proving, by  grading,  paving  and  curbing  or 
otherwise,  Main  street  from  West  Carson 
street  to  Mansfield  avenue,  and  Wabash  ave- 
nue from  Steuben  street  to  Independ«nce,  on 
which  streets  there  are  maintained  overhead 
poles  or  wires,  and, 

"Whereas,  it  is  now  deemed  advisable  to 
have  said  poles  or  wires  on  these  certain 
streets  placed  underground,  and  to  providi* 
.at  the  time  suck  streets  are  being  improved, 
underground  conduits  or  other  means  whereby 
said  overhead  wires  may,  at  a  later  time, 
be  placed  underground  without  tearing  up 
or  disturbing  said  streets." 

The  abuse  of  the  surface  of  city  streets  by 
frequent  tearing  up  of  the  paving,  caused  by 
ill  advised  planning  of  improvements  is 
notorious,  and  the  effort  in  this  instance  upon 
the  part  of  the  city  to  lessen  this  evil  was 
certainly  commendable.  With  this  object  in 
view,  and  apparently  taking  it  for  granted 
that  if  the  poles  and  overhead  wires  were 
removed  from  the  streets,  the  light  company 
would,  as  a  matter  of  course,  in  accordance 
[563]  with  the  usual  method,  place  its  wires 
in  underground  conduits,  the  city  went  on  to 
provide  in  the  ordinance,  that  all  public 
service  corporations,  and  others  having  over- 
head poles  or  wires  along  the  streets  in  ques- 
tion, should  construct  conduits  for  the  recep- 
tion of  the  wires,  before  the  work  of  improv- 
ing the  streets  named  should  be  completed. 
The  emphasis  was  upon  the  time  for  doing 
the  work,  so  as  to  save  the  surface  of  the 
streets,  rather  than  upon  the  fact  of  construc- 
tion. This  direction  to  construct  conduits 
was,  of  course,  dependent  upon  the  assump- 
tion that  the  light  company  intended  to  con- 
tinue its  business  and  to  serve  the  public  in 
that  locality.  It  goes  without  saying  that 
the  company  had  the  right  to  decline  to  cou- 
struct  conduits,  even  as  it  presumably  had 
the  right  to  abandon  its  business  at  that 
point,  upon  condition  that  it  made  due  pro- 
vision for  carrying  out  its  contract  obli- 
gations, and  for  the  discharge  of  the  duties 
to  the  public  which  it  had  assumed  under  the 
terms  of  its  charter.  But  the  record  shows 
no  intimation  of  any  intention  upon  the  part 
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of  the  company  to  relinquish  any  part  of  its 

business. 

An  inspection  of  the  ordinance  shows  that 
it  is  not  carefully  drawn,  and  the  intention 
of  the  city  is  not  made  as  clear  as  it  might 
have  been,  but  if  we  look  at  the  title  and 
preamble,  which  are  parts  of  the  ordinance, 
as  they  are  of  a  statute  (See  In  re  Beech- 
wood  Avenue,  104  Pa.  86),  it  is  apparent  that 
the  purpose  was  to  require  public  service 
corporations  occupying  specified  streets  "to 
place  their  cables  underground,"  as  a  con- 
aequence  of  their  removal  from  the  poles.  In 
Section  4  of  the  ordinance  there  is  a  recogni- 
tion of  the  fact  that  the  city  has  some  of  ita 
lines  of  wire  upon  certain  poles  and  in  such 
cases,  the  companies  maintaining  the  poles 
are  first  required  to  "remove  their  own  lines 
and  wires  from  such  poles,"  and  then  the 
city  is  to  remove  its  lines  and  wires  from  the 
poles  to  the  conduit  and  afterwards  the  com- 
panies are  to  remove  the  poles,  and  restore 
the  highway  to  its  original  condition.  It  is  true 
that  the  [564]  requirements  of  the  ordinance 
might  by  a  narrow  and  strict  construction,  be 
held  to  apply  only  to  poles  which  were  also 
used  by  the  city  for  carrying  its  wires.  But 
it  is  apparent  that  it  was  not  the  purpose  of 
the  city  council  to  so  limit  the  ordinance, 
and  that  it  was  intended  to  apply  to  all 
poles  and  overhead  wires  upon  the  streets 
named. 

The  plaintiff  in  this  case,  the  Duquesne 
Light  Company,  refused  to  comply  with  the 
requirements  of  the  city  authorities  and  filed 
this  bill  in  equity,  seeking  to  have  the  city 
restrained  by  injunction  from  enforcing  the 
provisions  of  the  ordinance,  and  from  inter-' 
fering  with,  or  removing  any  of  plaintiiTa 
poles,  wires,  cables  or  other  apparatus  now 
erected  and  maintained  upon  the  streets  in 
question.  These  wires,  and  the  other  equip- 
ment, as  has  been  stated,  were  at  the  time, 
at  that  particular  locality,  all  maintained 
overhead  upon  poles. 

In  the  answer,  which  was  filed  upon  the 
part  of  the  city,  it  is  alleged  that  the  over- 
head wires  of  plaintiff  carry  a  current  of 
high  voltage  for  lighting  purposes,  and  are 
at  all  times  a  source  of  possible  danger  to 
property  along  the  streets,  and  to  the  travel- 
ing public.  It  is  also  averred  that  the  terms 
of  the  ordinance  constitute  a '  lawful  and 
reasonable  exercise  of  the  police  power  by 
the  city. 

The  case  was  tried  in  the  court  below  before 
Cohen,  J.,  who  in  a  careful  and  elaborate 
opinion  held  that  the  ordinance  was  valid, 
and  affirmed  the  contention  that  its  adoption 
^'as  a  proper  exercise  of  the  police  power. 
Exceptions,  which  were  filed  on  behalf  of 
plaintiff  to  the  findings  of  fact  and  con- 
clusions of  law  reached  by  the  trial  judge, 
were  overruled,  and  a  final  decree  was  entered 
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by  the  court  below,  dismissing  the  bill.  Plain- 
tiff has  appealed,  and  on  its  behalf  its  counsel 
have  filed  eleven  assignments  of  error.  In 
the  first  assignment,  error  is  alleged  in  the 
entry  of  the  final  decree  by  which  the  plain- 
tiff's bill  was  dismissed.  In  five  assignments, 
from  the  second  to  the  sixth  inclusive,  no  ex- 
ceptions are  [565]  shown  to  have  been  taken 
to  the  action  of  the  court  below,  nor  does  it 
appear  that  any  action  was  taken  by  the 
court  in  banc,  with  reference  to  the  findings 
of  which  complaint  is  made.  In  the  eleventh 
assignment,  error  is  alleged  in  sustaining  an 
objection  to  the  relevancy  of  a  stipulation 
filed  by  counsel.  But  neither  the  record,  nor 
the  assignment  of  error,  shows  any  exception 
to  the  ruling  of  the  court  sustaining  defend- 
ant's objection.  The  first  assignment  of  error, 
however,  which  is  to  the  entry  of  the  final 
decree  dismissing  the  bill,  raises  the  import- 
ant questions,  which  call  for  consideration 
on  this  appeal. 

The  right  of  a  municipality  to  exercise  con- 
trol over  the  erection  and  maintenance  of 
poles  and  electric  wires  in  the  streets,  and  to 
compel  them  to  remove  or  the  wires  placed 
underground,  where  the  safety  or  conven- 
ience of  the  public  requires  such  action,  has 
been  generally  recognized.  Thus  in  3  Dillion 
on  Municipal  Corporations  (5th  Ed.  1911) 
Sec.  1274,  it  is  said:  ''Statutory  enactments 
and  ordinances  adopted  pursuant  to  statutory 
authority  which  require  overhead  wires  and 
electrical  conductors  to  be  removed  and  placed 
underground  are  generally  recognized  as  a 
proper  exercise  of  the  police  power,  and  do 
not  annul  or  violate  the  contract  rights  of 
companies  holding  franchises  to  use  the 
streets  for  the  purpose  of  maintaining  sudi 
wires.  Such  statutes  and  ordinances  are 
simply  a  regulation  of  the  exercise  of  the 
franchise  or  privilege  granted,  to  the  end 
that  it  shall  be  enjoyed, in  such  a  manner  as 
to  inconvenience  and  endanger  the  general 
public  as  little  as  possible."  Another  ex- 
pression of  the  concensus  of  opinion  as  to 
what  may  be  regarded  as  tlie  settled  law  of 
the  subject,  is  found  in  2  Tiederoan  on  State 
&  Federal  Control  of  Persons  k  Property,  Sec. 
211,  p.  971,  where  it  is  said:  "Telegraph, 
telephone,  electric  light  and  other  companies, 
which  in  the  prosecution  of  their  business  re- 
quire the  stringing  of  wires  for  the  trans- 
mission of  the  necessary  electrical  current, 
are  peculiarly  subject  to  [566]  police  regu- 
lations, in  order  to  protect  the  public  against 
the  nuisance  and  dangers  to  life  and  property 
which  are  threatened  by  the  net- work  of  wires 
which  now  encircle  and  interlace  a  large  city. 
The  dangers  and  annoyances  are  greatest 
when  the  wires  are  overhead  and  strung  on 
the  unsightly  poles  which  disfigure  all  of  our 
streets.  .  .  .  The  regulations  are  consti- 
tutional, provided  they  are  reasonable,  even 
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though  conformity  to  the  police  regulation 
may  prove  both  expensive  and  difficult." 

Our  own  cases  are  in  accord  with  the  gen- 
eral trend  of  authority.  In  Com.  v.  Warwick, 
185  Pa.  St.  623,  40  Atl.  93,  a  case  involving 
the  right  of  a  telephone  company  to  erect 
terminal  poles,  Mr.  Justice  Mitchell  said  (p. 
639)  :  "While  the  city,  however,  has  parted 
with  its  power  to  designate  the  streets  to  be 
occupied,  it  has  expressly  retained  the  au- 
thority to  regulate  the  manner  of  occupation. 
And  this  includes  the  power  to  compel  the 
adoption  from  time  to  time  of  all  reasonable 
and  generally  accepted  improvements  which 
tend  to  decrease  the  obstruction  of  the  streets 
or  increase  the  safetv  or  convenience  of  the 
public  in  their  use."  In  American  Telegraph, 
etc.  Co.  V.  Millcreek  Tp.  195  Pa.  St.  643,  46 
Atl.  140,  the  question  involved  was  the  right 
of  the  road  commissioners  of  a  township  to 
compel  the  removal  of  defendant's  poles  from 
one  part  of  the  highway  and  their  location  in 
another  part.  It  was  held  that  the  commis- 
sioners have  such  right  and  a  bill  for  an  in- 
junction against  them  was  dismissed.  The 
reason  given  for  the  order  of  removal  was 
that  permission  had  been  granted  a  street 
railway  company  to  build  an  electric  railway 
in  the  highway,  which  would  greatly  facili- 
tate public  travel  thereon,  but  would  be  ob- 
structed by  the  poles  as  located.  The  court 
below  reached  the  conclusion  (p.  645)  :  "That 
a  telegraph  or  telephone  company  by  erecting 
its  lines  of  poles  in  a  certain  place  in  the 
highway,  with  the  ejcpress  or  implied  assent 
of  the  road  authorities,  does  not  thereby  ac- 
quire a  vested  right  to  [567]  perpetually 
maintain  said  line  of  poles  in  that  particular 
location.  And  in  after  years,  if  changed  con- 
ditions render  it  necessary  for  the  public  good 
that  such  line  of  poles  be  moved  to  a  different 
part  of  the  highway,  the  road  authorities 
have  the  right  to  compel  such  removal."  The 
decree  was  affirmed  upon  the  findings  and  con- 
clusion of  the  court  below,  and  we  said  per 
curiam  (p.  647)  :  "We  are  clearly  of  opin- 
ion that  the  location  of  the  poles  and  wires 
of  the  plaintiff  company  was  a  matter  which 
was  within  the  reasonable  control  of  the  road 
commisHi oners,  and  we  find  no  evidence  of  any' 
abuse  of  their  discretion  on  the  record."  In 
Xew  Castle  City  v.  Central  Dist.  etc.  Tele- 
*jraph  Co.  207  Pa.  St.  371,  56  Atl.  931,  our 
Brother  Mestrezat,  speaking  for  the  court, 
said  (p.  376):  "It  is  well  settled  in  this 
State  that  a  municipality  may  provide  by 
reasonable  regulations  the  manner  in  which 
a  telegraph  or  telephone  company  must  enter 
upon  and  occupy  its  streets.  The  rights  of 
the  company  acquired  by  the  charter  must  be 
exercised  in  subordination  to  this  authority 
inherent  in  the  municipality." 

The  power  of  the  City  of  Pittsburgh  to 
compel   the   removal   of  poles  and   overhead 


wires  from  its  streets,  is  not  to  be  doubted, 
provided  that  power  be  exercised  in  a  reason- 
able manner.  That  it  has  been  so  exercised 
in  this  instance  has  been  found  by  the  trial 
judge  in  his  twenty-eighth  and  twenty-ninth 
findings  of  fact,  where  he  says:  "In  the 
enactment  of  the  ordinance  in  this  case  there 
was  no  abuse  of  power  and  the  enactment  of 
the  same  was  a  reasonable  exercise  of  the 
city's  police  power,"  and  "in  the  adoption  of 
the  said  ordinance  the  council  of  the  City  of 
Pittsburgh  was  acting  in  the  interest  of  the 
general  public,  actuated  by  existing  con- 
ditions pertaining  to  the  street  in  question." 

The  trial  judge  also  found  as  a  fact,  that 
the  overhead  wires  of  the  defendant  company 
carry  electricity  of  such  high  voltage,  as  to 
be  dangerous  to  any  one  coming  in  contact 
with  the  wires;  and  that  they  amount  to  an 
obstruction,  and  constitute  a  source  of  ad- 
ditional danger  [568]  in  fighting  fires,  both 
to  the  firemen  and  the  public,  and  create  ad- 
ditional fire  risk.  Our  examination  of  tlie 
record  shows  that  the  evidence  was  sufficient 
to  sustain  these  findings  of  the  court  below. 

In  one  of  the  assignments  of  error  counsel 
for  appellant  suggest  that  the  court  below 
erred  in  dismissing  plaintiff^s  exception  to 
the  refusal  of  a  request  for  findings  of  fact 
as  to  the  annual  income  of  plaintiff  from  sub- 
scribers in  the  territory  served  by  its  lines  on 
Main  street  and  Wabash  avenue,  and  as  to  the 
respective  annual  cost  of  maintaining  over- 
head and  underground  wires.  It  Is  very 
doubtful  if  the  finding,  which  was  requested, 
wai^  material  to  the  question  here  involved. 
But,  if  it  be  so  considered,  it  was  peculiarly 
a  matter  of  fact  for  the  determination  of  tho 
trial  judge,  and  in  his  fourteenth  finding  of 
fact,  which  is  not  assigned  for  error,  he  states 
that  the  annual  income  from  the  subscribers 
in  the  territory  involved,  taken  in  connection 
with  the  income  to  be  derived  from  the  city 
for  arc  lamps,  will  "amount  to  a  sum  suf- 
ficient to  reimburse  the  company  for  any 
annual  cost  of  maintenance  of  an  under- 
ground system  and  give  a  profit  to  the  plain- 
tiff." 

The  trial  judge  was  also  right  in  refusing 
the  request  of  plaintiff's  counsel  to  find  as  a 
conclusion  of  law  broadly  to  the  effect  that 
plaintiff  had  a  vested  right  to  construct  and 
maintain  its. poles  and  wires  upon  the  streets 
of  the  City  of  Pittsburgh,  including  the  lo- 
cality in  question.  This  request  as  framed 
was  too  broad  in  that  it  did  not  include  a 
statement  by  way  of  modification,  that  such 
right  was  subject  to  the  reasonable  control  of 
the  city  authorities.  For  that  reason,  'ihc 
request  was  properly  refused. 

Counsel  also  contend  that  the  court  below 
erred  in  refusing  a  request  for  the  statement 
of  a  conclusion  of  law  to  the  effect  that  the 
city  has  no  right  to  require  plaintiff  to  place 
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its  wir«e  QDdergrafiiid.  laterally  speaking 
this  is  true.  The  plaintiff,  may  decline  to 
build  conduits,  and  place  ita  wires  therein, 
but  if  so  it  may  face  [569]  the  alternative  of 
having  to  cease  doing  business  in  that  section. 
It  cannot  continue  to  maintain  its  poles  and 
wires  on  city  streets  in  defiance  of  reasonable 
police  re^gulation,  or  in  opposition  to  a  reason- 
able mandate  of  the  city  council,  such  as 
that  embodied  in  the  ordinance  now  under 
ooDfiideration.  Companies  engaged  in  trans- 
porting through  the  atreeta,  so  dangerous  a 
commodity  as  electricity  must  be  subjected  to 
proper  regulation  by  municipal  authority. 
In  populous  centers*  the  advantages  to.  be  de- 
rived from  placing  the  wires  underground  are 
obvious  both  to  the  companies  concerned,  and 
to  the  public.  Xlie  companies  gain  by  the 
protection  afforded  to  the  wires  from  wind 
snd  storm,  and  consequent  interruption  of 
the  service.  The  public  are  relieved  from  the 
presence  of  a  net  work  of  wires,  placed  upon 
the  streets  by  a  variety  of  companies,  that 
tend  to  oonatitute  a  serious  hindrance  in  case 
of  HreB,  to  say  nothing  of  the  unsightly  dis- 
figurement of  the  streets.  In  the  present 
case,  we  do  not  find  in  the  record  anything 
to  indicate  that,  in  the  action  taken  by  the 
city  ooun<ul,  t^ere  was  other  than  a  due  re- 
gard for  the  public  welfare.  There  is  nothing 
in  the  evidence  to  justify  a  court  ol  equity  ia 
interfering  with  the  requirement  of  the  city 
that  plaintiff's  poles  and  overhead  wires  shall 
be  removed  from  the  streets  in  question. 

The  decree  of  the  court  below,  dismissing 
tiie  bill  ol  plaintiff,  is  affirmed,  and  this  ap* 
pesl  is  diMnlssed  at  the  cost. of  appellant. 

HOTE. 

The  reported  case  holds  that  a  municipality 
in  the  exercise  of  its  police  power  may  com- 
pel poles  and  electric  wires  in  the  streets  to 
be  removed  and  the  wires  to  be  placed  under- 
ground, where  the  safety  or  the  convenience 
of  the  public  requires  such  action.  The  cases 
involving  the  revocation  of  the  right  of  an 
electric  company  to  occupy  the  streets  with 
its  poles  and  wires  are  collated  in  the  note  to 
Vandal ia  v.  Postal  Telegraph  Cable  Co.,  re- 
ported ante,  this  volume,  at  page  523. 
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Telegraphs  and  Telephones  —  Right  to 
Use  Streets  —  ReTooation. 

Code  1873,  §  1324,  as  amended  by  Acts  19th 
Gen.  Assem.  c.  104  (Code  1897,  §  2158),  pro- 
viding that  any  person  or  company  may  con- 
struct a  telegraph  or  telephone  line  along  the 
public  highways  of  the  state  or  across  the 
rivers  or  over  any  lands  belonging  to  the 
state  or  to  any  private  individual,  and  may 
erect  the  necessary  fixtures  therefor,  when 
accepted  by  a  telephone  company,  became  a 
contract  between  the  state  and  the  company 
whereby  the  latter  acquired  the  right  to  run 
its  lines  through  the  streets  and  alleys  of 
municipalities  within  the  state,  and,  being 
unlimited,  as  to  time,  it  is  a  special  fran- 
chise in  perpetuitj^  constituting  a  contract 
between  the  state  and  the  acceptmg  company, 
subject  only  to  a  proper  exercise  of  the  regu- 
latory police  power  and  to  expressly  reserved 
powers. 

[See  note  at  end  of  this  case.] 

Binniolpal  Regulation  of  Telephones  -^ 
Validity. 

Where  a  telephone  company "  has  been 
granted  a  franchise  to  operate  its  lines  under 
Code  1873,  §  1324,  as  amended  by  Acts  19th 
Gen.  Assem.  c.  104  (Code  1897,  §  2158),  pro- 
viding that  any  person  or  company  may  con- 
stract  a  ttlegrH{&  or  telephone  line  along  ths^ 
public  highways  of  the  state  or  across  the 
rivers  or  over  any  lands  belonging  to  the 
state  or  to  any  private  individual,  and  may 
erect  the  necessary  fixtures  therefor,  its  right 
to  operate  its  lines  through  the  streets  and 
highways  of  a  city  is  subject  to  regulation 
by  the  city  under  its  police  power. 

[See  16  Ann.  Cas.  441.] 

Same. 

A  telephone  company  was  granted  and  ac- 
cepted a  franchise  to  operate  its  lines  under 
Code  1873,  §  1324,  as  amended  by  Acts  19th 
Gen.  Assem.  c.  104  (Code  1897,  §  2168),  pro- 
viding that  any  person  or  company  may  con- 
struct a  telegraph  or  telephone  line  along  the 
public  highways  of  the  state  or  across  the 
rivers  or  over  any  lands  belonging  to  the 
state  or  to  any  private  individual,  and  may 
erect  the  necessary  fixtures  therefor.  Code 
1897,  §  775,  provides  that  cities  and  towns 
shall  have  the  power  to  authorise  and  regu- 
late telegraph,  district  telegraph,  telephone, 
street  railway,  and  other  electric  wires,  and 
the  poles  and  other  supports  thereof,  by  gen- 
eral and  uniform  regulations,  and  to  provide 
the  manner  in  which  and  places  where  the 
same  shall  be  placed  upon,  along,  or  under 
the  streets,  roads,  avenues,  alleys,  and  public 
places  of  such  city  or  town,  and  may  divide 
the  city  into  districts  for  that  purpose.    Sec- 
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tion  775  prerddee  that  no  franchise  fltiall  be 
granted,  renewed  or  extended  by  any  city  or 
town  for  the  use  of  the  streets,  highways, 
avenues,  alleys*  or  public  places,  for  any  of 
the  purposes  named  in  the  preceding  section, 
unless  a  majority  of  the  legal  electors  voting 
thereon  vote  in  favor  of  the  same  at  a  gen- 
eral or  special  election.  The  council  may 
order  the  question  of  granting,  renewal,  or 
extension  of  any  franchise  submitted  to  a 
vote  at  a  general  election,  or  at  one  specially 
called  for  that  purpose,  or  the  mayor  shall 
Bubmit  such  question  to  such  vote  upon  the 
petition  of  twenty-five  property  owners  of 
each  ward  in  a  city,  or  fifty  property  owners 
in  any  incorporated  town.  It  is  held  that 
such  sections  did  not  deprive  the  telephone 
company  of  its  franchise  to  operat-e  its  lines 
in  a  city,  and  thus  impair  the  obligation  of 
its  contract,  and  deprive  it  of  property  with- 
out due  process  of  law,  since  the  object  of 
j«uch  legislation  was  to  authorize  cities  to 
res;ulate  such  companies  as  were  already 
usinrr  the  streets  and  alleys  under  the  grant 
of  the  legislature  and  others  which  might 
secure  such  ri^ht  by  general  and  uniform 
legislation  applicable  to  all,  and  to  provide 
that  no  such  franchises  should  thereafter  be 
granted,  renewed,  or  extended,  except  upon  a 
referendum  vote. 
TvBMebime  ~-  Forfeiture  ~~  Goiutniotion 

to  Avoid. 

Forfeitures  of  franchises  are  not  favored, 
and  legislative  enactments  of  that  character 
are  strictly  construed. 

Statute*  —  Implied  Repeal  —  Presmnp- 
tion. 

Repeals  of  statutes  by  implication  are  not 
favored. 

[See  88  Am.  St.  Rep.  273,] 

€?#nstrti€tloA  "->  Froepootive  Operatfton* 

Statute*  should  be  construed  prospectively, 
and  not  retrospectively,  although  there  is  no 
constittttiottal  unpediment. 

Appeal  from  District  Court,  Pblk  county  t 
DtTDLEY,  Judge. 

Action  by  State  ex  rel.  Shaver,  plaintiff, 
against  Iowa  Telephone  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

[600]  Action  to  oust  defendant  company 
from  the  streets  and  highways  of  the  city  of 
Des  Moines,  because  the  defendant  is  with- 
out a  franchise  to  operate  its  local  tele- 
phone system  and  exchange  in  the  city, 
for  that  the  company  has  not  obtained  the 
consent  of  the  city  and  the  electors  there- 
of to  use  ita  streets,  highways,  avenues,  al- 
leys and  public  places,  as  required  by  the 
statutes  on  the  subject.  Defendant  contends 
that  such  consent  is  not  required.  A  number 
of  defenses  were  interposed.  The  demurrer 
of  plaintiff  to  defendant's  answer  was  sus- 
tained. Defendant  was  found  guilty  of  oper- 
ating and  maintaining  a  local  telephone  ex- 


ohange,  and  of  oceopyiag  th6  streets,  aTenuea, 
etc.,  of  the  city,  without  lawful  authority.  A 
judgment  was  entered  accordingly.  Defend- 
ant appeals. 

Parker f  Porrish  d  Miller  for  appellant. 
H.  W.  Byera,  E»  C.  CarUon  and  E.  N.  8teer 
for  appellee. 

Deemeb,  J. — It  is  charged  and  admitted 
that  the  city  of  Des  Moines  is  a  city  of  the 
first  class.  Defendant  is  a  corporation  for 
pecuniary  profit,  organized  in  August,  1896, 
under  the  laws  of  Iowa.  Its  articles  of  in- 
corporation provide,  among  other  things: 

The  general  nature  of  the  business  to  be 
transacted  by  this  corporation  shall  be  the 
acquiring  by  purchase,  lease  or  {B^O]  other- 
wise, constructing,  maintaining  and  operat- 
ing telephone  plants,  both  local  and  long  dis- 
tance, including  telephone  exchange  systems 
and  public  and  private  telephones  and  tele- 
graph lines.  The  amount  of  the  authorize<l 
capital  stock  of  his  corporation  shall  be  the 
sum  of  $10,000,000. 

The  telephone  plant  of  defendant  inelude^ 
40  exchanges,  located  in  3S  counties  within 
the  state  of  Iowa,  including  an  exchange  in 
the  city  of  Des  Moines,  and  8,998  miles  of 
poles,  upon  which  a.te  carried  long  distance 
OP  toll  lines,  extending  through  91  counties 
in  Iowa;  its  subscribers  number  65,000;  it 
affords  connections  with  move  than  326,000 
connecting  stations,  being  approximately  96 
per  cent  of  the  340,000  telephones  within  the 
state  of  Iowa.  Each  of  defendant's  t^ephones 
within  the  city  of  Des  Moines,  Iowa,  is  con- 
nected with  its  long  distance  wires,  and  each 
of  said  telephones  may  be  and  is  used  for  the 
purpose  of  c<»nmunication  with  points  out- 
side of  the  city  of  Des  Moines.  Defendant's 
telephone  lines  in  the  state  of  Iowa  are  con- 
nected with  .telephone  lines  in  states  other 
than  the  state  of  Iowa,  and  communication 
may  be  had  by  telephone  as  far  as  New  York 
and  as  far  west  as  the  city  of  Denver. 

The  Central  Onion  Telephone  Company 
was,  in  the  year  1881,  a  foreign  corporation, 
organized  under  the  laws  of  Illinois,  and  con- 
tinued such  from  1881  to  1896,  with  its 
principal  place  of  business  in  the  city  of  Chi- 
cago. On  or  about  the  year  1881,  the  said 
Central  Union  Company,  in  pursuance  of  the 
power  and  authority  granted  by  Section  1324 
of  the  Code  of  Iowa  of  1873,  as  amended  by 
Chapter  104,  Acts  of  the  Nineteenth  General 
Assembly,  commenced  to  acquire,  construct, 
maintain  and  operate  telephone  lines  in  Iowa, 
and  so  continued  until  about  September,  1896 ; 
between  the  years  1881  and  1896,  said  Cen- 
tral Union  Company  operated  telephone  lines 
extending  from  Des  Moines  to  Davenport, 
from  Davenport  to  Burlington,  and  from  Bur- 
lington to  Keokuk,  and  from  each  of  said 
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cities  to  other  cities  wid  towns  in  Iowa;  said 
Central  Union  Company  furnished  the  puh* 
lie  means  of  [611]  communicaticm  by  tele- 
phone between  the  cities  and  towns  through 
and  to  which  its  said  telephone  lines  extended, 
also  to  the  inhabitants  of  each  of  said  cities 
and  other  cities  in  Iowa,  by  means  of  local 
communication  by  telephone  with  the  other  in- 
habitants of  each  of  said  cities  and  towns; 
for  the  purpose  of  furnishing  said  communi- 
estion,  said  Central  Union  Company,  during 
said  years,  operated  in  each  of  the  cities  be- 
fore named,  and  in  other  cities  in  the  state 
of  Iowa,  what  were  known  as  local  exchanges, 
by  means  of  which  the  inhabitants  of  each  of 
said  cities  who  desired  tele|^one  service  se- 
cured connection  with  the  local  exchange, 
through  which  they  could  communicate  by 
telephone  with  other  telephone  patrons  in 
the  same  city  and  with  persons  in  other  cities 
and  towns;  the  lines  and  apparatus  were 
nsed  by  patrons  for  communication  between 
all  of  said  cities  and  towns,  as  well  as  local 
communication.  In  acquiring,  constructing, 
naintaining  and  operating  its  said  telephone 
system,  the  said  Central  Union  Company  oc- 
cupied the  streets,  avenues,  alleys  and  other 
public  places  of  the  cities  before  mentioned, 
and  cities  and  towns  through  and  to  which 
its  lines  extended,  as  well  as  the  country  high- 
ways connecting  said  cities  and  towns,  with 
its  poles,  wires  and  other  apparatus. 

The  defendant  conteaids  that  the  said  Cen- 
tral Union  Company  acquired,  poeseesed  and 
owned  the  right  to  occupy  in  perpetuity  the 
streets,  avenues,  alleys  and  other  public 
places  in  the  city  of  Des  Moines,  as  well  as 
in  the  other  cities  and  towns  through  and 
to  which  its  line  extended,  and  the  country 
higiiways  connecting  said  cities  and  towns, 
with  its  poles,  wires  and  other  apparatus, 
for  the  purpose  of  carrying  en  a  telephone 
business  and  fumithlag  to  the  public  means 
of  eommunicatkm  between  said  cities  and 
towns,  as  well  sw  local  comuMinication  be- 
tween the  inhabitants  of  each  of  said  cities 
and  towns.  About  September,  1806,  the  said 
Central  Union  Telephone  Company,  for  a 
valuable  consideration,  sold,  assigned  and 
transferred  to  this  defendant  all  its  telephone 
property  in  Iowa.  Defendant  contends  that 
raeh  transfer  includes  the  [612]  right  to  oc- 
cupy in  perpetuity  the  streets,  avenues,  etc., 
in  all  the  cities  named,  and  other  cities  and 
towns  in  the  state  in  which  it  was  then  oper- 
ating telephone  lines,  as  well  as  the  country 
highways  extending  between  said  cities  and 
towns,  with  its  poles,  wires,  etc.»  for  the  pur- 
pose of  carrying  on  a  telephone  business. 
About  the  date  last  named,  defendant  took 
possession  of  said  telephone  property  and  has 
since  owned  and  operated  the  same,  and  occu- 
pied and  is  now  occupying  the  streets,  ave- 
iiQes,  etc,  of  aU  said  cities  and  towns,  and 


the  said  country  highways,  and  it  lias  used 
the  streets,  highways,  etc.,  for  the  purpose 
of  carrying  on  both  long  distance  and  local 
telephone  communication. 

Section  2158  of  the  statute,  which  is  the 
same  as  Section  1324  of  the  Code  of  1873, 
was  in  force  when  the  Central  Union  Com- 
pany was  organized,  except  that  in  1882,  by 
Chapter  104  of  the  Acts  of  the  Nineteenth 
Oeneral  Assembly,  the  Words  ''or  telephone," 
in  the  third  line  of  Section  2158,  were  added. 
The  Central  Union  Telephone  Company  was 
incorporated  in  3881,  so  that  its  franchise,  in 
the  sense  that  it  had  a  right  to  exist  and 
transact  business  under  its  articles  of  incor- 
.poration,  would  date  from  1881;  but  in  the 
sense  that  it  had  a  franchise,  or  the  right 
to  use  the  streets,  highways,  etc.,  under  the 
grant  from  the  state,  it  is  not  so  clear  from 
the  allegations  of  the  answer  that  the  com- 
pany conamence^  to  occupy  the  streets  before 
the  amendment  of  1882  to  Section  2158  of 
the  Code.    The  allegations  are: 

"That  on  or  about  the  year  1881,  the  said 
Central  Union  Telephone  Company,  in  pur- 
suance of  the  power  and  authority  granted  by 
Section  1324  of  the  Code  of  Iowa  of  1873,  as 
amended  by  Chapter  104  of  the  Acts  of  the 
Nineteenth  General  Assembly,  commenced  to 
acquire,  construct,  maintain  and  operate,"  etc. 

Section  1619  of  the  present  Code  is  substan- 
tially the  same  as  Section  1090  of  the  Code 
of  1873  \  the  effect  of  the  change  will  be  here- 
after noted.  The  defendant  has  not  obtained 
the  consent  of  the  city  of  Des  Moines  or  the 
electors  therein  to  [613]  occupy  the  streets, 
highways,  etc.,  for  its  local  exchange  or  sys- 
tem In  the  city,  as  required  by  other  sections 
of  the  statute  subsequently  enacted;  and  it 
contends  that  it  is  not  required  to  do  so,  be- 
cause it  obtained  its  authority  from  the  state 
under  prior  statutes,  and  that,  by  accepting 
its  franchise  or  right  to  use  the  streets,  a 
contract  obligation  was  created,  which  the 
legislature  has  no  power  to  change. 

Plaintiff  contends  that  the  power  which 
had  been  reserved  under  the  Constitution 
and  the  earlier  statutes  has  been  exercised  by 
the  enactment  of  Sections  775  and  776  of  the 
Code  of  1897 ;  and  that,  before  defendant  may 
occupy  the  streets  and  other  places  in  the 
city  with  its  wires,  poles,  and  other  supports, 
the  defendant  must  obtain  the  consent  of  the 
city  and  its  electors. 

II.  As  already  indicated,  defendant  con- 
tends that:  (a)  A  direct  grant  by  the  legis- 
lature to  a  public  utility  corporation  to  erect 
its  plant  upon  the  highways  of  the  state, 
upon  acceptance  by  a  corporation  coming 
within  the  terms  of  the  grant,  by  the  erection 
and  operation  of  its  plant,  involving  an  ex- 
penditure of  money  constitutes  a  contract  be- 
tween the  state  and  such  corporation  which, 
in  the  absence  of  reserved  power  in  the  legis- 
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lature  in  effect  at  the  date  of  the  grant,  can- 
not be  impaired  by  subsequent  legislation; 
(b)  any  legislation  purporting  to  repeal  or 
impair  such  grant  is  in  violation  of  Section 
10  of  article  I  of  the  Constitution  of  the 
United  States  and  Section  1  of  Article  XIV. 
of  the  Amendments  to  that  Constitution,  and 
also  in  violation  of  Sections  1  and  21  of 
Article  I  of  the  Constitution  of  the  state  of 
Iowa;  (c)  neither  by  Section  32  of  Article  8 
of  the  Constitution  of  Iowa  nor  by  Section 
1090  of  the  Code  of  1873  (Section  1619  of  the 
Code  of  1897)  has  power  been  reserved  in 
the  legislature  to  repeal  a  legislative  grant, 
under  the  circumstances  set  forth.  Even  if 
the  legislature  has  reserved  the  power  to 
repeal  the  grant  to  telephone  companies, 
under  the  provisions  of  Section  1324  of  the 
Code  of  1873,  as  amended,  no  such  right  has 
been  [614]  in  fact  exercised  by  the  enactment 
of  Sections  775  and  778  of  the  Code  of  1897. 

These  contentions  present  the  main  propo- 
sitions in  the  case.  At  the  outset,  it  must 
be  conceded  that,  under  our  previous  hold- 
ings, the  defendant,  in  virtue  of  Section  1324 
of  the  Code  of  1873,  as  amended  by  Chapter 
104  of  the  Acts  of  the  Nineteenth  General 
Assembly,  acquired  the  right  to  occupy  the 
streets  and  alleys  of  the  city  of  Des  Moines 
with  its  poles  and  wires,  for  the  purpose  of 
conducting  a  telephone  business.  Chamber- 
lain V.  Iowa  Telephone  Co.  119  la.  619,  93 
N.  W.  596;  State  v.  Nebraska  Telephone  Co. 
127  la.  194,  103  N.  W.  120. 

In  the  Chamberlain  case,  supra,  it  is  said: 

"Whatever  rights  telegraph  companies  were 
given  by  the  original  act  were  conferred  upon 
telephone  companies  by  Chapter  104  of  the 
Laws  of  the  Nineteenth  General  Assembl;^. 
It  matters  not  whether  telegraph  companies 
made  a  limited  use  of  the  streets  and  alleys 
of  cities  or  not.  They  were  not  so  limited 
by  the  law,  and  this  was  well  known.  It  was 
also  known  by  all  that  the  principal  business 
of  telephone  companies  was  confined  to  urban 
ways.  True,  they  had  then  used  rural  ways, 
to  a  limited  extent,  and  it  mav  have  been 
apparent  to  the  legislature  that  the  rural 
service  Would  be  extended,  and  the  long  dis- 
tance phone  finally  become  one  of  the  great 
public  conveniences  and  necessities  which  it 
now  is.  But  notwithstanding  this,  they  were 
given  the  use  of  highways  and  streets  with- 
out limitation,  and  without  control  by  citjr 
authorities.  If  the  legislature  had  intended 
to  limit  their  use  of  the  streets  to  long  dis- 
tance service,  it  would  doubtless  have  done 
so  by  the  use  of  apt  words.  That  such  was 
not  its  intention  is  further  manifest  from  the 
fact  that,  prior  to  the  amendatory  act  in 
question,  this  court  had  practically  held  that 
the  words  ^telephone  companies,*  as  used  in 
the  statute,  included  'telephone  companies."* 

In  the  Nebraska  Telephone  Co.   case,  su- 
pra, we  said: 
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'Section  1324  of  the  Code  of  1873,  as 
amended  by  Chapter  104,  page  100,  of  the 
Laws  of  the  Nineteenth  General  [615]  As- 
sembly, gave  to  any  person  or  company  the 
right  to  construct  a  telegraph  or  telephone 
line  along  the  public  highways  of  the  state; 
and,  under  the  authority  so  given,  the  de- 
fendant had  the  right  to  occupy  the  streets 
and  alleys  of  the  city,  as  well  as  the  rural 
highways  or  roads.  Chamberlain  v.  Iowa 
Telephone  Co.  119  la.  619,  93  N.  W.  696; 
State  V.  Red  Lodge,  30  Moot.  338,  76  Pac. 
758.  In  the  Code  of  1897,  the  words  'public 
roads'  are  used  in  the  pl«ee  of  the  wordt^ 
'public  highways,*  used  in  the  former  stat- 
utes; and,  as  we  understand  the  appellants 
argument,  it  is  claimed  that  the  change  limits 
the  defendant's  right  in  the  streets  of  the 
city  to  those  actually  occupied  by  it  prior 
thereto.  Whether  the  change  was  intended 
to  distinguish  between  streets  and  rural  way«, 
we  need  not  determine;  for  whatever  the  in- 
tent as  to  that,  it  is  apparent  that  the  change 
was  not  intended  to,  and  does  not,  limit  or 
affect  the  right  of  those  who  accepted  and 
acted  upon  the  grant  given  by  the  former 
statutes.  The  grant  to  use  the  streets  vras 
without  limitation  as  to  territory,  and  under 
its  authority,  there  can  be  no  question  as 
to  the  right  to  extend  the  service  to  meet 
the  demands  of  the  public.  The  very  nature 
of  the  business  demands  the  use  of  many 
streets,  and  may  demand  the  use  of  every 
street  in  the  city ;  and  this  w»s  doubtless  eon- 
templated  by  the  legiriature  when  the  un- 
limited grant  was  made.  Chanokberiain  v. 
Iowa  Telephone  Co.  supra;  Duluth  v.  Daluth 
Telephone  Co.  84  Minn.  486,  87  N.  W.  1127. 
True  it  is  that  the  acoeptaace  of  the  grant 
may  limit  its  operation;  but,  in  the  absence 
of  an  acceptance  which  does  so,  it  must  be 
presumed,  from  the  nature  of  the  business 
and  the  preparation  made  therefore,  that  the 
acceptance  of  the  grant  and  the  privileges 
thereunder  was  as  broad  as  the  grant  itself, 
and  included  the  right  to  extend  the  service 
as  required  by  public  necessity.  Duluth  v. 
Duluth  Telephone  Co.  supra;  Michigan  Tele- 
phone Co.  V.  Benton  Harbor,  121  Mich.  512, 
80  N.  W.  386,  47  L.R.A.  104.*' 

While  these  holdings  are  challenged,  and 
we  are  asked  to  recede  therefrom,  a  re-exami- 
nation of  the  question  in  the  [616]  light  of 
the  arguments  now  made  eonfirms  us  in  the 
conclusion  that  they  are  right,  and  that  they 
are  amply  fortified  by  a  long  line  of  decisions 
rendered  both  before  and  after  their  pro- 
nouncement. See  Duluth  v.  Duluth  Tele- 
phone Co.  84  Minn.  486,  87  N.  W.  1127;  Wi^ 
consin  Telephone  Co.  v.  Oshkosh,  62  Wis.  J:i^. 
21  N.  W.  828;  State  v.  Central  New  Jertiev 
Telephone  Co.  68  N.  J.  L.  341,  21 
Atl.  460,  11  L.R.A.  664;  State  v.  Milwau- 
kee, 182  Wis.  616,  113  N.  W.  40;  Michigan 
Telephone  Co.  v.  Benton  Harbor,  121   Mieh. 
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512,  80  N.  W.  386,  47  L.R.A.  104;  Wichita 
V.  Missouri,  etc.  Telephone  Co.  70  Kan.  441, 
78  Pac.  886;  Texarkana  v.  Southwestern  Tel. 
etc.  Co.  48  Tex.  Civ.  App.  16,  106  S.  W.  915, 
917;  State  v.  Red  Lodge,  30  Mont.  338,  76 
Pac.  758;  Wichita  v.  Old  Colony  Trust  Co. 
132  Fed.  641,.  66  C.  C.  A.  19.  That  this  stat- 
ute, as  amended,  constituted  a  grant  to  the 
telephone  company,  which,  upon  acceptance, 
became  a  contract  between  the  state  and  the 
telephone  company,  is  also  well  settled  by 
authority.  Russell  v.  Sebastian,  233  U.  S. 
195,  Ann.  Cas.  1914C  1282,  34  S.  Ct.  517,  68 
U.  S.  (L.  ed.)  912;  Xew  York  Electric  Lines 
Co.  V.  Empire  City  Subway  Co.  235  U.  S. 
179,  Ann.  Cas.  1915A  906,  35  S.  Ct.  72,  59 
U.  S.  (L.  ed.)  184;  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  1,  19,  19  S.  Ct. 
77,  43  U.  S.  (L.  ed.)  341;  Owensboro  v.  Cum- 
berland Telephone,  etc.  Co.  230  U.  S.  58,  33 
S.  Ct.  988,  57  U.  S.   (L.  ed.)  1389. 

At  the  time  the  defendant  accepted  the 
grant,  neither  the  city  of  Des  Moines  nor  any 
other  municipality  in  the  state  had  power  to 
grant  a  franchise  to  any  telegraph  or  tele- 
phone company  to  occupy  or  use  any  of  its 
streets  or  alleys.  This  was  a  power  which 
the  legislature,  the  seat  of  all  authority  in 
the  matter  down  to  that  time,  reserved  to  it- 
self; although  it  may  be  granted  that,  in 
the  exercise  of  its  police  power,  the  city,  be- 
fore any  authority  was  given  it,  as  well  as 
after  it  had  been  given,  might  exercise  such 
power  in  a  regulatory  manner.  The  original 
grant  by  the  legislature,  being  unlimited  as 
to  time,  gave  to  whoever  might  accept  the 
grant  a  special  franchise  in  perpetuity,  sub- 
ject only  to  a  proper  exercise  of  the  police 
power  and  to  any  expressly  reserved  power. 
Louisville  v.  Cumberland  Telephone,  etc.  Co. 
224  r.  S.  649,  32  S.  Ct.  572,  56  U.  S.  (L.  ed.) 
034;  Detroit  v.  Detroit  Citizens*  St.  R.  Co. 
IS4  U.  S.  388,  22  S.  Ct.  410,  46  U.  S.  (L.  ed.) 
•'j92;  Owensboro  v.  Cumberland  Telephone, 
ete.  Co.  230  U.  S.  58,  33  S.  Ct.  988,  57  U. 
S.  (L.  ed.)  1389;  New  Decatur  v.  American 
Telephone,  etc.  Co.  176  Ala.  492,  58  So.  613; 
Blair  V.  Chicago,  201  U.  S.  400,  26  S.  Ct.  427, 
50  r.  S.  (L.  ed.)  801;  [617]  Seattle  v.  Co- 
lumbia, etc.  R.  Co.  6  Wash.  379,  33  Pac. 
1048;  Suburban  Electric  Light,  etc.  Co.  v. 
East  Orange,  Tp.  (N.  J.)  41  Atl.  865. 

In  the  Owensboro  case,  supra,  the  court 
said: 

"That  an  ordinance  granting  the  right  to 
place  and  maintain  upon  the  streets  of  a 
city  poles  and  wires  of  such  a  company  is 
the  granting  of  a  property  right  has  been  too 
niany  times  decided  by  this  court  to  need  more 
than  a  reference  to  some  of  the  later  cases. 
•  .  .  As  a  property  right,  it  was  assign- 
able, taxable  and  alienable.  Generally,  it  is 
an  asset  of  great  value  to  such  utility  com- 
panies, and  a  principal  basis  for  credit.    The 


grant  by  ordinance  to  an  incorporated  tele- 
phone company,  its  successors  and  assigns, 
of  the  right  to  occupy  the  streets  and  alleys 
of  a  city  with  its  poles  and  wires  for  the 
necessary  conduct  of  a  public  telephone  busi- 
ness, is  a  grant  of  a  property  right  in  perpetu- 
ity, unless  limited  in  duration  by  the  grant 
itself,  or  as  a  consequence  of  some  limitation 
imposed  by  the  general  law  of  the  state,  or 
by  the  corporate  powers  of  the  city  making 
the  grant.  ...  If  there  be  authority  to 
make  the  grant,  and  it  contains  no  limita- 
tion or  qualification  as  to  duration,  the  plain- 
est principles  of  justice  and  right  demand 
that  it  shall  not  be  cut  down,  in  the  absence 
of  some  controlling  principle  of  public  policy. 
This  conclusion  finds  support  from  a  consid- 
eration of  the  public  and  permanent  char- 
acter of  the  business  such  companies  conduct, 
and  the  large  investment  which  is  generally 
contemplated.  If  the  grant  be  accepted  and 
the  contemplated  expenditure  made,  the  right 
cannot  be  destroyed  by  legislative  enactment 
or  city  ordinance  based  upon  legislative  pow- 
er, without  violating  the  prohibitions  placed 
in  the  Constitution  for  the  protection  of  prop- 
erty rights.  To  quote  from  a  most  weighty 
writer  upon  municipal  corporations,  in  ap- 
proving of  the  decision  in  People  v.  O'Brien, 
supra,  a  decision  accepted  and  approved  by 
this  court  in  Detroit  v.  Detroit  Citizens  St. 
R.  Co.  supra,  'The  grant  to  the  railway  com- 
pany may  or  may  not  have  been  improvident 
on  the  part  of  the  municipality,  but  having 
been  made,  and  the  rights  of  innocent  invest- 
ors and  of  third  parties  as  creditors  [618] 
and  otherwise  having  intervened,  it  would 
have  been  a  denial  of  justice  to  have  refused 
to  give  eflTect  to  the  franchise  according  to 
its  tenor  and  import,  when  fairly  construed, 
particularly  when  the  construction  adopted 
by  the  court  was  in  accord  with  the  general 
understanding.  In  the  absence  of  language 
expressly  limiting  the  estate  or  right  of  the 
company,  we  think  the  court  correctly  held, 
under  the  legislation  and  facts,  that  the  right 
created  by  the  grant  of  the  franchise  was  per- 
petual, and  not  for  a  limited  term  only.' 
Dillon  on  Mun.  Corp.  (5th  ed.).  Sec.  1265." 
In  the  Seattle  case,  we  find  this  language: 
"Property  rights  acquired  under  and  by 
virtue  of  a  franchise  thus  granted  are  per- 
petual, unless  otherwise  limited  in  the  grant; 
and  there  was  no  limit  in  this  instance,  and 
such  franchises  are  not  void  in  consequence 
thereof.  There  is  no  sound  reason  why  a  mu- 
nicipal corporation  may  not  bind  itself  in 
this  particular,  as  well  as  an  individual  may. 
On  the  contrary,  well  recognized  principles 
of  justice  require  that  it  should  be  so  bound, 
to  the  end  that  property  rights  may  be  made 
stable  and  certain,  and  the  municipality  is 
sufficiently  protected  under  such  circum- 
stances;  for  should  it  become  necessary  to 
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thereafter  undo  the  work  and  terminate  the 
rights  granted,  and  to  take  the  property  of 
the  corporation  acquired  in  pursuance  and  by 
virtue  thereof,  it  may  do  bo  under  the  exer- 
cise of  the  power  of  eminent  domain  upon 
making  compensation;  and  this  is  a  sufficient 
protection  for  the  rights  of  the  city,  and  one 
which,  at  the  same  time,  affords  protection 
to  the  rights  of  the  Tespondents." 

That  the  legislature  granted  a  special  fran- 
chise to  the  defendanti  rather  than  a  mere 
revocable  license,  should,  we  think,  be  con- 
ceded; but  that  this  grant  was  at  all  times 
subject  to  regulation  and  control,  either  by 
the  city  or  tlie  state,  in  the  proper  exercise 
of  the  police  power,  should  also  be  conceded; 
for  neither  could  bar*?ain  away  this  power, 
and  all  property,  whether  held  by  a  person 
or  corporation,  is  subject  at  all  times  to 
regulation  and  control  under  the  police  power, 
[619]  and  at  times  subject  even  to  destruc- 
tion under  this  power.  It  is  also  subject  to 
taxation,  and  to  the  right  of  the  state  to 
take  it,  in  the  exercise  of  the  power  of  emi- 
nent domain. 

A  corporation  itself,  under  the  reserved 
power  found  in  the  Constitution,  to  which  we 
shall  hereafter  refer,  is  not  only  subject  to 
regulation,  but  its  charter,  which  is  its  very 
life,  may  be  repealed  at  the  discretion  of  the 
legislature.  If,  in  this  connection,  it  be  con- 
ceded that  the  acts  which  it  is  claimed  for- 
feited defendant's  rights  were  not  in  the  exer- 
cise of  the  police  power  of  either  the  state  or 
the  city,  what  was  done  must  be  said  to  have 
been  in  the  exercise  of  the  reserved  power 
of  the  state;  and  reliance  is  placed  upon  Sec. 
1090  of  the  Code  of  1873  (Sec.  1619  of  the 
Code  of  1897),  and  Sec.  12  of  Article  8  of 
the  Constitution.  The  former  reads  as  fol- 
lows: 

"The  articles  of  incorporation,  by-laws, 
rules  and  regulations  of  corporations  here- 
after organized  under  the  provisions  of  this 
title,  or  whose  organization  may  be  adopted 
or  amended  hereunder,  shall  at  all  times  be 
subject  to  legislative  control  and  may  be  at 
any  time  altered,  abridged,  or  set  aside  by 
law,  and  every  franchise  obtained,  used  or  en- 
joyed by  such  corporation,  may  be  regulated, 
withheld,  or  be  subject  to  conditions  imposed 
upon  the  enjoyment  thereof,  whenever  the 
general  assembly  shall  deem  necessary  for 
public  good." 

The  constitutional  provision  reads: 

"Subject  to  the  provisions  of  this  article, 
the  general  assembly  shall  have  power  to 
amend  or  repeal  all  laws  for  the  organization 
or  creation  of  corporations,  or  granting  of 
special  or  exclusive  privileges  or  immunities 
.  .  .;  and  no  exclusive  privileges,  except  as 
in  this  article  provided,  shall  ever  be  grant- 
ed." 

Counsel  for  plaintiff  make  the  broad  claim 
that,  under  the  power  reserved  in  these  writ- 


ten laws,  which  were  u|  force  when  defendant 
took  advantage  of  the  legislative  grant,  the 
legislature  not  only  bad  the  right  to  amend 
or  repeal  all  laws  [620]  for  the  organization 
or  creation  of  corporations, — that  is,  to  take 
away  at  pleasure  their  corporate  franchises!, 
— but  also  had  plenary  power  to  deprive  theui 
of  all  special  franchises  or  grants,  without 
making  compensation  or  otherwise  protecting 
their  property  rights  acquired  under  such 
grants.  On  the  other  hand,  it  is  contended 
for  the  defendant  that  this  reserved  power, 
assuming  it  to  be  as  broad  as  contended  for 
by  plaintiff,  must  be  limited  to  the  corporate 
charter,  or  the  right  to  do  business  at  all; 
and  as  applied  to  special  franchises,  such  as 
the  right  to  use  streets  and  alleys  with  poles 
and  wires,  this  reserved  power  is  subject  to 
other  Federal  constitutional  provisions,  sucli 
as  that  the  obligations  of  contracts  shall  not 
be  impaired,  or  anyone  deprived  of  his  prop- 
erty without  due  process  of  law.  Exhaustive 
and  learned  arguments  are  made  in  support 
of  each  of  these  contentions,  but  it  is  mani- 
fest that,  unless  we  find  that  the  legislature 
did  in  fact  attempt  to  deprive  defendant  of 
its  grant,  and  to  forfeit  its  franchises  or 
privileges  to  use  the  streets  and  alleys  of  the 
city,  the  questions  presented  are  moot  ones, 
which  we  should  not  decide  before  they  actual- 
ly arise. 

This  brings  us  down  to  what  we  regard  as 
tixe  crucial  point  in  the  case:  Did  the  legis- 
lature attempt  to  deprive  the  defendant  of 
rights  theretofore  given  it  under  the  statute 
with  its  amendment?  The  original  statute, 
as  amended,  reads  as  follows: 

"Any  person  or  company  may  conatruct  a 
telegraph  or  telephone  line  along  the  public 
highways  of  this  state  or  across  the  rivers 
or  over  any  lands  belonging  to  the  state  or 
to  any  private  individual,  and  may  erect  the 
necessary  fixtures  therefor;  provided  that 
when  any  highway  along  which  said  line  has 
been  constructed  shall  be  changed,  said  per- 
son or  company  shall,  upon  ninety  days' 
notice  in  writing,  remove  said  line  to  said 
highway  as  established.  Said  notice  contem- 
plated herein  may  be  served  on  any  agent  or 
operator  in  the  employ  [621]  of  said  person 
or  company."  McOlain's  Code  of  1888,  Sec. 
2103. 

This  is  the  statute  which  was  construed  in 
the  Chamberlain  and  Nebraska  Telephone- 
cases,  supra.  The  act  which  it  is  claimed 
deprived  defendant  of  its  rights  to  use  the 
streets  and  alleys  is  Chapter  16,  Acts  of  the 
Twenty-second  General  Assembly,  passed  in 
the  year  1888,  reading  as  follows: 

Cities  shall  have  power  "to  regulate  tele- 
graph, telephone,  electric  light,  district  tele- 
graph and  other  electric  wires,  and  provide 
the  manner  in  which  and  places  where  the 
same  shall  be  placed  upon,  along  or  under 
the  streets  and  alleys  of  such  city.'* 


STAtS  yfr  IdWA  TEL.  CO. 

ns  lotca  607. 


545 


Iliis  was  ftiiMiidcd  hf  U»t  legislature  wbich 
pMsed  the  €k>de  of  1897,  so  as  te  make  it 
raid  A8  f  oHoWB : 

"Cities  and  towns  sball  have  tlie  power  td 
tothorize  and  regulate  telegraph,  distriet 
telegraph,  telephone,  street  railway  and  otbef 
dectrie  wires,  and  the  poles  and  other  sup* 
ports  thereof,  by  general  and  uniform  regn- 
btion,  and  to  provide  the  manner  in  which, 
and  places  where,  the  same  shall  be  placed 
upon,  along  or  under  the  streets,  roads,  ave- 
nues,  alleys  and  public  places  of  siieh  city 
or  town,  and  may  divide  the  city  into  dis- 
tricts for  that  purpose."  Sec.  776,  Code, 
1W7. 

The  same  legislatUK  passed  what  is  known 
as  Section  776  of  the  Code  of  1B97,  reading 
as  follows: 

''No  franchise  shall  be  granted,  renewed  or 
extended  by  any  city  or  town  for  the  use  of 
its  streets,  highways,  avenues,  alleys  or  pub- 
lic places,  for  any  of  the  purposes  ntfmed  in 
the  preceding  section,  unless  a  majority  of 
the  legal  electors  voting  thereon  vote  in  favor 
of  the  same  at  a  general  or  speeial  election. 
The  conncil  may  order  the  question  of  grant- 
ing, renewal  or  extension  of  any  franchise 
submitted  to  a  vote  at  a  general  election,  or 
at  one  specially  caHai  for  that  purose;  or 
the  mayor  shall  submit  said  question  to  such 
Tote  upon  the  petition  of  twenty- five  prop- 
frt)'  owners  of  each  ward  in  a  city,  or  fifty 
property  owners  in  any  incorporated  town."* 

This  last  quoted  section  has  been  amended 
W  the  thirty-second  and  thirty-third  gvnerat 
a^^nnbltes,  but  these  amendments  [622]  are 
not  material  to  this  controversy.  No  chang« 
WIS  made  in  what  was  theretoifore  known  as 
S<»ption  1»24  of  the  Code,  as  amended  by  the 
nineteenth  general  assembly,  except  to  substi- 
tntp  ffyr  the  words  '^public  highways"  and 
**hiph\i-avs,"  the  words  '*public  roads"  and 
"roads."' 

The  Code  Conraiission,  !n  recommending 
the  change  found  in  Section  775  of  the  Code 
of  1897.  makes  this  report: 

"In  order  to  include  poles  as  well  as  wires* 
Md  street  railway,  as  well  as  other  electric 
vires,  also  to  require  re^ilations  to  t>e  uni- 
form and  impartial,  this  section  as  reported 
should  be  changed  to  read  as  follows:  *Cltieif 
and  towns  shall  have  the  power  to  authorize 
And  regulate  telegraph,  distriet  telegraph, 
telephone,  street  railway,  and  other  electric 
*ires,  and  the  poles  and  other  supports  there^ 
of  by  general  and  uniform  regulation,  and 
to  provide  the  manner-  in  which  and  places 
^here  the  same  shall  be  placed  upon,  along, 
or  nnder  the  streets,  roads,  avenues,  alleys, 
and  public  places  of  such  city  or  town,  and 
">*y  divide  the  city  or  town  into  districts  for 
that  purpose.' " 

Section  776  seems  to  have  emanated  from 
the  legislature  it^lf,  and  the  referendum  vote 
Ann.  Cas.  1917B.— 35. 


therein  referred  to  was  new.  Theretofore,  the 
only  public  utilities,  subject  to  such  a  vote 
were  water  and  gas  works,  electric  light  and 
electric  power  plants.  The  change  made  in 
Section  1324  of  the  Code  of  1873  was  mani- 
^tly  to. harmonise  it  with  the  statutes  just 
quoted,  with  reference  to  the  powers  of  cities 
and  towns  over  telephone  and  telegraph  com- 
panies. 

Now,  the  primary  question  in  the  case  is 
w^iether  or  not,  by  the  enactment  of  these 
laws,  commencing  with  the  acts  passed  in  the 
year  1888  and  ending  with  those  appearin*; 
in  the  Code  of  1897,  the  legislature  intended 
to  forfeit  rights  already  acquired  by  a  tele- 
phone company  under  Section  1324  of  the 
Code  of  1873,  ao  amended  by  the  Acts  of  the 
Nineteenth  General  Assembly,  and  to  require 
such  a  company,  already  occupying  the 
streets  and  [623]  alleys  of  a  city,  to  secure, 
throtigii  action  of  the  city  council  and  by 
a  referendum  vote,  the  right  to  use  the  streets 
and  alleys  upon  which  it  had  already  placed 
its  poles  and  lines,  under  specific  authority 
from  the  legislature.  Or  waa  it  the  intent 
of  the  legislature  to  authorise  cities  to  regu- 
late such  companies  as  were  already  using 
the  streete  and  alleys  under  grant  of  the  leg- 
islature, and  all  others  which  might  secure 
the  ri^t  to  so  use  the  streets  and  alleys,  by 
general  and  uniform  legislation  applicable  to 
all,  and  to  further  provide  that  no  franchise 
to  use  the  streets  and  alleys  shouki  there- 
after be  granted,  renewed  or  extended,  ex- 
ospt  Upon  a  referendum  vote  of  the  people? 
It  seems  elear  to  us  that  the  latter  is  the 
proper  interpretation  to  be  put  upon  these 
laws.  It  must  be  remembered  that  the  fran- 
ctiise  spoken  of  is  not  the  general  Iranehise 
of  a  corporation,  domestic  or  otherwise,  grant- 
ed 1^  a  sovereign,  but  a  franjchise  for  the 
Use  of  the  streets,  alleys,  etc.,  of  the  city. 
The  latter,  the  defendant  had  directly  from 
the  legislature;  and,  aa  we  have  seen,  it  was 
perpetual  in  .character,  subject  to  forfeiture, 
if  at  an,  only  by  the  legislature  itself.  It 
did  not'  need  to  be  renewed  or  extended,  and 
aa  it  had  one  already,  no  further  grant  was 
necessary. 

^Several  well-settled-  rules  are  to  be  con- 
sidered, in  determining  this  main  pi^posi' 
tion :  First,  'forfeitures  are  not  favored,  and 
legielatfve  enactments  of  that  character  are 
strictly  construed.  In  re  Kuhn,  125  la.  440, 
2  Ann.  Cas.  657,  101  N.  W.  151;  Salters 
V.  Tobias,  3  Paige  (N.  Y.)  338;  Smith  v. 
Spooner,  3  Pick.  (Mass.)  229;  Sullivan  v. 
Park,  33  Me.  488;  Russel  v.  Transylvania 
University,  1  Wheat.  4S2,  4  U.  S.  (L.  ed.) 
129;  Endlich  on  Interpretation  of  Statutes, 
Sec.  843.  Again»  repeals  by  implication  are 
not  favored.  Endlich  on  Interpretation  of 
Statutes,  Sec.  210;  Casey  v.  Harhed,  5  la. 
1;   Burke  v.  Jeffries,  20  la.  145;   Lambe  v. 
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McGormick,  116  la.  169,  89  N.  W.  241;  Diver 
V.  Keokuk  Sav.  Bank,  126  la.  691,  3  Ann.  Caa. 
669,  102  N.  W.  542.  Another  well-settled 
canon  of  construction  is  that  statutes  should 
be  construed  prospectively,  and  not  retrospeo- 
tively;  and  this  is  true  although  there  b« 
no  constitutional  impediment.  State  v.  Hays, 
52  Mo.  678;  Smith  v.  Humphrey,  20  [624] 
Mich.  398;  Finney  v.  Ackernian,  21  Wis.  268; 
Forsyth  ▼.  Ripley,  2  G.  Greene  (la.)  181; 
Davenport  V.  Davenport,  etc.  R.  Co.  37  la.  624; 
Kennedy  v.  Des  Moines,  84  la.  187,  50  N.  W. 
880;  Farmers'  Co-operative  Creamery  Co.  v. 
Iowa  State  Ins.  Co.  112  la.  608,  84  N.  W. 
904;  Galusha  v.  Wendt,  114  la.  697,  87  N. 
W.  512;  Davis  v.  O'Ferrall,  4  G.  Greene  (la.) 
168;  Rosier  v.  Hale,  10  la.  470,  77  Am.  Dec. 
327;  Bartruflf  v.  Remey,  15  la.  257;  Purcjiell 
V.  Smidt,  21  la.  540;  Payne  v.  Chicago,  etc. 
R.  Co.  44  la.  236. 

In  the  Davenport  case,  supra,  it  is  said: 

"It  IB  also  a  well-established  rule  of  the 
courts  to  construe  all  statutes  as  having  only 
a  prospective  operation,  unless  the  legislature 
expressly  declare,  or  otherwise  show  a  clear 
intent  that  it  shall  have  a  retroactive  effect." 

And  in  the  Galusha  case,  it  is  said: 

'There  can  be  no  controversy  about  the 
proposition  that  the  court  will  construe  a 
statute  as  prospective  only,  in  the  absence 
of  language  indicating  an  intention  that  it 
shall  be  retrospective." 

In  Cameron  v.  U.  S.  231  U.  S.  710,  34  S* 
Ct.  244,  68  U.  S.    (L.  ed)    448,  it  is  said: 

"A  retrospective  operation  of  statutes  is 
not  to  be  given  except  in  clear  eas^,  unequiv* 
ocally  evidencing  the  legislative  intent  to 
that  effect.  Union  Pac.  R.  Co.  v.  X^aramie 
Stock  Yards  Co.  231  U.  S.  190,  190  [34  S. 
Ct.  101,  68  U.  S.  (L.  ed.)  179]  and  previous 
eases.  .  .  .  Summers  v.  U.  S.  231  U.  S. 
92  [34  8.  Ct.  38,  58  U.  S.  (L.  ed.)  137].  In 
the  absence  of  a  clearly  expressed  legislative 
intent  to  the  contrary,  the  court  will  pre* 
sume  that  the  law-making  power  is  acting 
for  the  future,  and  does  not  intend  to  impair 
obligations  incurred  or  rights  relied  upon  in 
the  past  conduct  of  men  when  other  legia- 
lation  was  in  force.  White  v.  U.  S.  191  U.  S. 
545,  562,  [24  S.  Ct.  171,  48  U.  S.  (L.  ed.) 
2«5]." 

Turning  again  to  Sections  776  and  776  of 
the  Code  of  1897,  and  considering  the  lan- 
guage used)  in  the  light  of  these  rules,  it  is 
apparent,  we  think,  that  the  legislature  did 
not  intend  to,  nor  did  it  in  fact,  forfeit  the 
defendant's  grant,  or  franchise,  acquired 
under  Section  1324  of  the  Code  of  1873,  as 
amended.  There  is  no  declaration  of  forfei- 
ture; and  a  repeal  [625]  of  this  section,  as 
amended,  so  as  to  affect  companies  which 
have  vested  rights  thereunder,  is  not  to  be 
implied.  Moreover,  there  is  nothing,  to  indi- 
cate that  it  is  to  affect  companies  already 


having  rights  upon  this  streeia  and  allejns  of 
the  city,  save  in  a  regulatory  manner.     Sec* 
tion  775  clearly  has  reference  to  the  regula- 
tion of  telephone,  telegraph,  street  railway 
and  other  electric  wires>  poles  and  other  sup- 
ports, by  general  and  uniform  rules,  and  it 
also  provides  that,  for  this  purpose,  the  city 
may  be  divided  into  districts.     At  the  time 
of  the  passage  of  that  act,  there  were  mauy 
street  railways  operating  under  charters  from 
the  city,  and  many  telegraph  lines  running 
through  the  cities  of  the  state.     Surely,  this 
statute  did  not  affect  the  rights  of  sucU  com- 
panies to  use  the  streets  of  a  city;  and  it  is 
clear  that  their  franchises  then  in  existence 
were  not  forfeited  thereby.    The  intent  of  the 
law  was  manifestly  to  give  the  city  power, 
not  only  to  authorize  companies  having  no 
franchises,  but  also  those  which  did,  to  use 
the  streets  and  alleys  for  poles,  wires,  etc., 
under  general  and  uniform  regulations,  and 
this  it  might  do  by  dividing  the  city  into  dis- 
tricts.   This  undoubtedly  had  reference  to  the 
placing  of  the  poles,  supports  and  wires  upon 
the  property  of  the  city,  and  doubtless  in- 
cluded the  right  to  compel  telegraph  and  tele- 
phone companies  already  established  to  place 
their   wires   in  underground   conduits   or   in 
alleys,  rather  than  in  streets.    The  fact  that 
the  regulations  muat  be  general  and  uniform, 
at  least  by  districts,  is  a  clear  intimation 
that  they  were  not  intended  to  apply  to  the 
granting  of  franchises  or  the  right  to  occupy 
the  streets  and  alleya    No  city  could,  under 
this  section,  grant  such  a  franchise,  for  the 
plain  reason  that  the  next  section  prohibits 
it|. except  upon  a  referendum  vote.    There  is 
no  provision  in  this  latter  section  that  all 
franchises  or  grants  to  new  companies  shall 
be  uniform  in  their  terms.     Uniformity  is 
only  required  in  the  matter  of  placing  poles, 
wires  and  supports  upon  the  streets,  alleys 
and  public  places.    If  this  be  not  the  correct 
eonstruction,   then   all  franchises   or  grants 
to  street  [636]   railway,  telegraph  and  tele- 
phone companies  must  be  general  and   uni- 
form.   Surely,  the  legislature  did  not  intend 
to  so  tie  the  hands  of  the  city  authorities 
that  they  could  not  bargain  for  better  terms, 
after  once  granting  a  franchise  for  the  use 
of  streets  for  the  parpose  mentioned.     More- 
over, giving  the  term  * 'authorize"  its  broad- 
est significance,  there  is  nothing  to  indicate 
that  it  was  to  have  other  than  a  prospective 
operaticMi.     If  a  company  was  already  au- 
thorized to  use  the  streets  and  alleys  of  a 
city  by  legislative  grant,   it  needed  Ho  au- 
^orization  from  the  city ;  and  the  word  it- 
self   suggests   prior,  lack    of    authority.     It 
does  not,  when  standing  alone,  refer  to  the 
past  or  to  the   present,   but  to  the   future. 
One  already  authorized  to  do  a  thing  needs 
no  further  authority;    It  is  the  one  who  does 
not  possess  it  who  needs  the  grant.    Having 
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the  grant,  the  word  "autluirize^'  dote  nbt  «ug- 
gest  thmt  it  be  taken  away.  Given  a  prospec- 
tive operation,  as  we  think  it  should  be,  it 
has  reference  to  the  regulation  of  those  coonh 
panies  which  might  then  have,  or  thereafter 
be  given,  the  right  to  occupy  the  streets;  and 
the  fundamental  thought  is  regulation  in  the 
method  of  placing  wires,  poles,  etc.,  upon  the 
city  streets,  alleys,  and  public  grounds.  The 
neict  section  clearly  indicates  that  companies 
already  having  a  franchise  or  grant  need  not 
secure  a  new  one;  for  it  says  in  terms  that 
no  franchise  shall  be  granted,  renewed  or  ex^ 
tended,  etc.,  for  any  of  the  purposes  named 
in  the  preceding  seetion,  without  a  vote  of 
the  people.  This  means  that  no  sueh  fran- 
chise shall  in  the  future  be  granted,  renewed 
or  extended  without  a  vote  of  the  people.  Un- 
less, then,  defendant's  franchise,  acquired 
under  general  legislative  grant,  was  forfeited 
b]r  Seetion  775  or  by  some  other  act,  it  needed 
no  other;  for  it  had  one  which,  as  we  have 
seen,  was  perpetual,  and  subject  only  to  tbe 
powers  already  enumerated.  Its  franchise 
did  not  have  to  be  renewed  or  extended,  in 
order  to  give  it  life.  Undier  the.  doctrine  of 
the  Chaknberlain  and  Nebraska  cases,  supra, 
the  defendant  had  a  franchise  to  use  the 
ftreeta  and  alleya  of  the  city  of  Des  Moines, 
and  it  has  it  yet,  unless  the  legislature  has 
cftQsed  the  [027]  forfeiture  of  the  same.  As 
forfeitures  are  not  favoced,  any  act  which 
IB  relied  upon  as  taking  away  a  franchise 
mnst  ba  so  dear  as  to  remove  all  reasonable 
doubt  as  to  the  legislative  intent.  There  was 
BO  repeal  of  the  statute  which  granted  the 
franchise.  True,  it  was  amended,  but  tlus 
uneadment  w«a  prospeetive  ul  its  operation, 
and  at  beet  was  intended  to  have  application 
to  the  future  only.  The  most  that  okn  be 
claimed  for  the  amenduMmt  of  what  was  Secr 
tion  1324  is  that,  aftev  the  passage  of  the 
amendment,  cities  and  towns  should  have  the 
right  to  authorize  and  regulate  telephone, 
telegraph  and  street  railway  and.  other  elec- 
tric polea,  wires  and  supports,  etc.,  within 
their  limits. 

There  may  be  some  doubt,  in  oonstruing 
Sections  775,  776,  and  2158  together,  whether 
cities  and  towns  may  now  regulate  toll  lines 
within  their  limits.  It  may  be  that  the  state 
still  retains  its  right  to  do  this,  tmder  Sec- 
tion 2158.  Perhaps  no  grant  from  the  rcity 
is  necessary  to  obtiin  the-  right  to  erect  a 
toll  line  within  the  Urnits  of  the  city ;  and  it 
nuty  be  that,  after  obtaining  a  grant  from 
the  state,  the  city  nciay  still  regulate  the  plac- 
ing of  the  poles,  wires,  etc.,  for  toll  lines 
within  its  limits,  by  goieral  and  uniform 
regulation  applying  to  all  toll  Haes  alike. 
Upon  this  and  other  propositions,  we  express 
no  opinion,  as  it  is  not  necessary  to  a  decis- 
ion of  the  case. 

Plaintiff  relies  upon  the  recent  cases  of 
Bast  Boyer  Telephone  Go.  v.  Vail,  166  la. 


229,  ,147  N«  W.  327,  and  Burners'  Telephone 
Co.  V,  Washta,  157  la.  447,  133  N.  W.  361, 
But  in  neither  of  these  cases  had  the  tele- 
phone company  acquired  a  franchise  prior 
to  the  enactment  of  Sections  775  and  776,  or 
the  amendment  to  Section  1324  of  the  Code 
of  1873  by  the  Code  of  1897.  In  neither  case 
did  the  telephone  company  involved  have  any 
right  in  the  streets  of  the  respective  towns 
under  Section  1324  of  the  Code  of  1873,  as 
amended  by  the  Acts  of  the  Nineteenth  Gen- 
eral Assembly.  Sections  775  and  776  were, 
in  these  cases,  given  a  prospective  opera- 
tion, as  they  [628]  should  have  been;  and  no 
such  questions  arose  in  those  cases  as  are 
here  involved. 

Lastly,  it  is  contended  that,  at  most,  all 
that  defendant  is  entitled  to  is  the  right  to 
maintain  its  toll  lines  within  the  city,  and 
that  it  has  not,  and  never  had,  the  right 
from  the  legislature  to  maintain  a  local  ex- 
change within  the  city  of  Des  Moines*  This 
proposition  is  predicated  upon  the  thought 
that,  under  Section  1324  of  the  Code  of  1873, 
as  amended  by  the  nineteenth  general  assem- 
bly, the  legislature  gave  defendant  no  other 
right  than  to  construct  and  maintain  toll 
lines  upon  the  public  highway  of  the  state, 
which  included  streets  and  alleys,  and  that 
there  was  no  provision  for  the  maintenance 
of  local  exchanges  until  the  adoption  of  the 
Code  of  1807,  which  contains  Sections  775 
and  776  practically  as  they  now  stand.  Some 
8U]^ort  for  this  contention  is  claimed  to  be 
found  in  Brownwood  v.  Brown  Tel.  etc.  Co. 
lOd.  Tex.  114,  157  S.  W.  1163,  and  Athens 
Telephone  Co.  v.  Athens  (Tex.)^  163  S.  W. 
3:71.  As  we  read  these,  neither  is  in  point. 
In  each,  the  law  was  substantially  the  same 
as  that  found  in  the  Code  of  1897,  to  which 
we  hiave  referred,  and  towns  were  given  sub- 
stantially the  same  rights  as  found  in  Sec- 
tion 775  of  the  Code,  From  the  Brownwood 
ease,  we  quote  the  following: 

'^It  will  be  observed  that  the  grant  to  such 
corporations  hy  Article  1231  is  qualified  by 
this  important  language:  'In  such  manner 
as  not  to-  incommode  the  public  in  the  use 
of  such  road,  streets  and  waters,'  The  effect  of 
the  limiting  clause  is  to  declare  the  right  of 
the  public  to  be  superior  to  the  rights  granted 
to  the  corporation.  .Article  1235,  Revised 
Statutes,  1911,  reads:  *The  corporate  au- 
thorities of  any  city,  town  or  village  through 
which  the  line  of  any  tel^raph  corporation 
is  to  pass  may,  by  ordinance  or  otherwise, 
specify  where  the  posts,  piers  or  abutments 
shall  be  located,  the  kind  of  posts  that  shall 
be  used,  the  height  at  which  the  wires  shall 
be  run;  and  such  company  shall  be  governed 
by  the  regulations  thus  prescribed ;  and,  after 
the  erection  of  said  telegraph  lines,  the  cor- 
porate authorities  of  any  city,  town  or  vil- 
lage .[629]  shall  have  power  to  direct  any 
alteration  in  the  ereetion  or  location  of  said 
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posts,  piers  oi*  ablitifientfl,  and  also  in  the 
height  at  which  the  wires  shall  mn,  having 
tirst  given  such  company  or  its  agents  op- 
portunity to  be  heard  in  regard  to  such  alter- 
ation.' It  is  apparent  that  the  right  of  the 
telephone  company  to  pass  througli  the  city 
or  town,  over  and  upon  its  streets,  is  abso* 
lute,  and  a  city  has  no  authority  to  deny  that 
right.  The  interest  of  the  pxiblic  in  conven- 
ient service  by  such  means  of  communication 
is  the  basis  of  the  grant,  and  is  superior  to 
any  private  interest.  On  the  other  hand, 
the  interest  of  the  city  in  the  manner  in 
which  the  corporation  exercises  its '  right  is 
the  foundation  of  the  authority  vested  in  the 
city  to  control  the  oocujiancy  and  use  of  the 
•  streets  by  such  corporations*,  and  a  reason- 
able exercise  of  the  power  is  equally  absolute. 
The  limitation  embodied  in  the  grant  to  the 
corporation  would  alone  be  sufficient  to  sub- 
ject it  to  a  reasonable  restraint.  But  the 
grant  to  the  authorities  of  the  city  by  Article 
1235  invests  the  munieipal  government  with 
power  to  enforce  any  reasonable  regulations 
as  to  the  use  of  the  streets  by  the  city,  but 
such  city  cannot  use  its  power  to  regulate  iii 
such  manner  as  to  deny  the  corporation  iht 
right  to  pass  through  the  town,  and  in  so 
doing,  to  use  the  streets  in  ^sueh  way  as  not 
to  incommode  the  public'  .  .  .  But  the 
city  had  no  authority  to  require  the  tele* 
phone  company  to  accept  its  ordinances  as  a 
condition  precedent  to  entering  the  city.  The 
right  and  duty  of  the  city  was  to  enforce 
such  ordinance  as  prescribed  reasonable 
regulations,  whether  acceptable  to  the  tele- 
phone company  or  not.  .  .  .  The  telephone 
company  will  be  authorized  to  construct  its 
line  over  the  streets  of  the  city,  under  and 
in  accordance  with  the  reasonable  require- 
ments of  the  city.  The  effect  of  the  injunc- 
tion will  not  be  to  take  from  the  city  itt 
right  of  control  oyer  its  streets,  sidewalks,-— 
in  fact,  all  public  places  in  the  city.  The 
telephone  company  is  entitled  to  all  the  privi- 
leges necessary  to  its  construction  and  opera- 
tion as  a  'distance  telephone.*  But  It  is  not 
to  be  inferred  from  this  opinion  that  [630] 
this  company  can,  without  consent  of  the  city, 
transact  the  business  of  a  local  company. 
Our  conclusions  have  been  reached  by  apply- 
ing to  the  long  distance  telephone  the  rules 
of  law  which  would  be  applicable  to  the 
telegraph  line  under  similar  conditions,  and 
we  expressly  reserve  from  any  implication 
the  relative  rights  of  local  telephone  com- 
panies and  city  governments.  Nor  do  we  in- 
tend to  imply  any  limitation  upon  the  author- 
ity of  a  city  in  the  regulation  of  placing  of 
poles,  etc.,  or  placing  wires  underground, 
when  necessary  to  avoid  'incommoding*  the 
public.  We  deem  it  proper  to  limit  this  opin- 
ion to  the  class  of  cases  to  which  this  belongs." 
Brownwood  v.  Brown  Tel.  etc.  Co.  106  Tex. 
114,  157  S.  W.  1165,  1186. 


In  the  Athena  caae^  it  is  uAdt 

'Thus  it  will  be  seen  that  the  issue  here 
raised  in  no  sense  involves  the  rights  of  a 
distance  telephone  business,  as  distinguished 
from  those  of  a  local  telephone  business,  as 
construed  in  San  Antonio,  etc.  R.  Go,  ▼. 
Southwestern  Tel.  etc.  Co.  93  Tex.  313,  55 
8.  W.  117,  4D  L.R.A.  459,  77  Am.  St.  Rep. 
884,  and  the  Brownwood  v.  Brown  Telegraph, 
etc.  Co.  106  Tex.  114,  157  8.  W.  1163,  where 
it  was,  in  effect,  held  that,  under  Article  1231, 
R.  S.  1911,  distance  tel^raph  and  telephone 
companies  might  pass  through,  towns  and  vil- 
lages, using  their  streets  ao  as  not  to  in- 
commode the  public,  free  from  interference 
by  the  government  of  said  towns  and  villagen, 
despite  the  provisions  of  Article  1235,  which 
only  invests  the  municipality  with  power  to 
enforce  reasonable  regulations  in  such  use 
of  its  streets  by  distance  tel^raph  and  teW- 
phone  companies.  The  facts  in  this  case  show 
appellant  is  conducting  a  local  telephone  busi- 
ness, and  that  a  different  rule  with  reference 
to  the  rights  of  sueh  eompanies  pertains  in 
law  is  made  clear  by  Mr.  Chief  Justice  Brown, 
in  the  Bro\vnwoed  ease,  supra,  by  the  state- 
ment in  the  opinion  tiiat  'it  is  not  to  be  in- 
ferred from  this  opinion  that  tliis  company 
can,  without  consent  of  ihe  city,  transact 
the  business  of  a  local  company.'  Co(nclu«I 
ing,  then,  from  the  facts»  that  appellant  was 
conducting  [631]  a  local  telephone  biuainess. 
and  that  appellee  was  free  to  regulate  and 
control  the  same  in  a  lawful  manner,  and  that 
the  appellant  held  the  basiness  subject  to  mich 
regulation,  the  question  then  arises*  did  ap- 
.pellant  take  the  basiness  snbjeet  to  the  terms 
of  the  original  grant  !^'  Athens  Telephone 
Co.  V.  Athens  (Tex.)  163  8^  W.  371. 

These  authorities  will.be  h^pfni  when  a 
case  arises  under  the  law  as  it  now  stands, 
and  we  are  asked  to  decide  the  rights  of  a 
telephone  company  authorized  to  erect  toll 
lines  over  and  upon  rural  highways  and  city 
streets  imder  Section  2158  of  the  Code,  and 
its  right  to  maintain  local  exchanges  under 
Sections  775  and  776  of  the  Code.  They  do 
support  our  conclusion  as  to  the  effect  of  Sec- 
tion 775  standing  alone,  and,  on  the  whole, 
are  authorities  lor  ^e  views  herein  expressed. 
Under  the  general  grant  found  in  Section 
132!4  of  the  Code  as  amended,  defendant  ac- 
quired the  right  to  use  all  the  streets  and  al- 
leys in  the  city  of  Des  Moines,  and  they  were 
not  deprived  of  that  right  by  Section  775  of 
the  Code.  The  city  might,  under  that  section, 
in  the  exercise  of  its  police  or  regulatory 
powers,  provide  as  to  how  the  poles,  wires, 
etc.,  should  be  constructed;  but  it  could  not 
arbitrarily  exclude  the  defendant  from  the 
use  of  its  streets  and  alleys.  This  point  is 
expressly  ruled  by  both  the  Chamberlain  and 
Nebraska  Telephone  cases,  supra,  as  will  be 
observed  from  the  quotations  nmde  there- 
from.   In  this  connect ioU)  we  may  with  profit 
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«]«>  quote  tlia  {oUowiitg,  in  addition  to  the 
extract  already  takmi  fvom  the  Chamberlain 
case: 

'The  twenty-eeecmd  general  aeiembly,  by 
Chapter  I  of  its  Acts,  provided  for  a  board 
of  puUic  worlcs  in  all  cities  of  the  firet  class 
bsTing  a  population  of  more  than  30,000,. and 
further  provided:  'It  shail  have  power  and^ 
be  required  by  and  with  the  advice  of  the 
city  engineer  to  superintend  the  laying  oi  all 
water,  gas  and  steam  heating  nuiins  and  all 
connectioBB  therefor,  and  laying  of  telephone, 
telegraph,  district  telegraph,  and  electric 
vires,  in  the  manner  provided  by  the  ordi* 
nances  of  such  city.'  And  by  Chapter  16  of 
its  Aets,  it  gave  additional  [682]  powers  to 
certain  cities;  among  others^  the  power  'to 
regulate  telephone,  telegraph,  electric  light, 
district  telegraph,  and  other  electric  wires, 
and  provide  the  manner  in  which  and  the 
places  where  the  same  shall  be  placed,  upon, 
along  or  under  the  streets  and  alleye  of  smk 
cities.'  It  can  hardly  be  seriotiriy  argued 
that  the  quoted  language  ftom  these  two  acts 
does  not  relate  to  the  use  of  streets  and  alley4 
hjr  telegraph  and  telephone  companies;  and^ 
if  the  acta  do  relate  to  thai  matter,  they 
must  be  taken  into  eonsideratiooDi  in  conatru- 
ing  the  telegraph  and  telephone  statute;  for 
it  is  a  rale  of  universal  applieation  that  aev* 
eral  statutes  relating  to  the  same  thing  must 
be  so  considered.  .  ;  .  If  the  telephone 
right  of  way  statute  did  not  confer  the  power 
to  use  streets  in  cities,  the  legislature  would 
Dot  have  given  cities  control  over  the  location 
of  the  poles  and  wires.  When,  however,  the 
statutes  are  construed  together,  they  are. in 
perfect  accord." 

This  quotaticm  aevres  a  dual,  purpose: 
First,  to  demonatrate  that  Section  1324  of  the 
Code  of  1873,  as  amended  by  the  Aets  of  the 
Nineteenth  General  Assembly,  gave  the  de- 
fendant the  right  to  use  all  the  streets  and 
alleys  of  the  city  of  Des  Moines;  and  second, 
to  show  that,  in  its  original  form,  Section. 
775  of  the  Code  was  a  mere  regulatory  stat- 
ute, and  that  the  change  made  on  the  sug- 
gestion of  the  Code  Commission,  as  found  in 
the  Code  of  1897,  was  not  for  the  purpose  of 
forfeiting  any  rights  of  telephone  companies, 
hat  to  give  to  cities  and  towns  the  right  ''to 
include  poles  as  well  as  wires,  and  street  rail- 
way as  well  as  other  electric  wires;  alM>>  to 
require  rcffulatums  to  be  uniform  and  impar- 
tial."  Nothing  said  in  Farmers'  Telephone 
Co.  V.  Washta,  167  la.  447,  138  N.  W.  361, 
or  East  Boyer  Telephone  Co.  v.  Vail,  166  lai 
226,  147  N.  W.  327,  runs  counter  to  these 
▼iews.  On  the  contrary,  they  are  in  entire 
harmony  with  the  conclusions  here  reached^ 
h  both  cases,  the  telephone  companies  were 
attempting  to  enter  cities  or  towns  after  the 
enactment  of  Sections  775  and  776,  and  to 
erect  and  maintain  loeal  exchanges  therein. 


We  may  wi^h  profit  quote  the  [633]  follow- 
ing from  Farmers'  Telephone  Co,  v.  Washta, 
U7  la.  465-458,  133  N.  W.  361. 

"W^hat  may  be  the  limit  if  any,  of  legis- 
lative power,  throwing  open  all  public  streets 
and  highways  to  the  exploitation  of  works 
of  real  or  alleged  public  utility,  without  fran- 
chise or  permission  from  cities  or  towns  af- 
fected by  them,  we  need  not  here  discuss.  We 
may,  for  the  purposes  of  this  case,  assume 
that,  under  Section  780  of  the  Code  of  1851 
and  its  subsequent  re-enactmentS)  prior  to  the 
enactment  of  Sections  775  and  776  of  the 
Code  of  1897,  the  huilderB  of  telegraph  and 
telephone  lines  could  rightfully  erect  their 
potea  and  string  their  wires  on  every  street 
and  aUey  in  each  and  all  of  the  cities  and 
towns  of  the  state,  without  regard  to  the 
wishes  of  the  several  municipalities;  but  wc 
are  satisfied  that  snch  power,  if  it  existed, 
was  material^  narrowed  by  the  later  Codt; 
provisions  to  which  we  have  made  reference. 
The  authiority  given  by  Section  780  of  the 
Code  of  1851  and  subsequent  re-enaetments 
thereof  prescribe  undoubtedly  the  general 
rule;  but  It  is  a  rule  from  the  operation  of 
which  cities  and  towns  have  been  excepted  or 
removed  by  the  later  legislation  embodied 
in  Sections  776  and  776  of  the  present  Code. 
By  the  first  of  tbeae,  cities  and  towns,  are 
empowered  to  'authorise'  the  use  of  their 
streets  for  sueh  purposes,  and  by  the  second, 
the  grant' of  sueh  franchise  ifl  made  subject 
to  the  ratification  of  the  voters  of  the  mu- 
nicipality. To  say  now  that,  notwithstanding 
this  statute,  the  streets  of  such  municipality 
are  open  to  the  entrance -of  every  person  or 
corporation  which  may  be  minded  to  try  its 
liand  at  the  maintenance  -of  a  telephone  sys- 
tem, without  permiasMn  of  the  constituted 
authorities  or  the  approval  of  the  voters,  \» 
to  nullify  the  legislative  enactment.  On  the 
other  hand,  by  treating  Code  Section  2158  an 
statii^  a  general  rule,  which  must  be  read 
and  applied  with  due  reference  to  limitations 
imposed  by  other  statutes  relating  to  tht* 
same  subject,  all  may  be  given  due  effect. 

"The  case  of  Chamberlain  v«  Iowa  Tele- 
phone Co.  119  la.  619,  93  N.  W.  596,  [634] 
on  which  appellants  place  much  reliance,  is 
not  here  a  controlling  authority.  The  tele- 
phone line  or  system  tliere  in  controversy  had 
been  erected,  and  the  rights  of  the  company 
had  vested,  under  a  general  statute  substan- 
tially identical  with  the  present  Code  Section 
2158.  This  was,  however,  prior  to  the  enact- 
ment found  in  Code  Sections  775  and  770, 
and  the  effect  of  these  provisions  and  the  au- 
thority and  power  thereby  vested  in  cities  and 
towns  was  in  no  manner  discussed  or  con- 
sidered. The  one  thing  there  considered  was 
the  construction  of  the  general  statute,  au- 
thorizing persons  and  corporations  to  erect 
telegraph  and  telephone  lines  on  all  the  pub* 
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lie  highways  of  the  state;  and  it  was  held 
that  the  words  'public  highways'  necessarily 
included  city  streets,  and  that  the  telephone 
company's  rights  there  were,  therefore,  riot 
referable  to  any  grant  or  franchise  from  the 
city.  With  the  correctness  of  that  decision 
upon  the  issue  as  there  made,  we  have  here 
no  quarrel.  What  we  hold  is  that  the  legis- 
lature, having  now  expressly  clothed  the  cities 
and  towns  of  the  state  with  power  to  au- 
thorize the  use  of  its  streets  for  such  pur- 
poses, or,  in  other  words,  to  grant  franchiseis 
to  telephone  companies,  and  having  further 
made  the  validity  of  such  grants  dependent 
upon  their  ratification  by  popular  vote,  it 
follows  of  necessity  that  a  city  or  town,  act- 
ing through  its  constituted  authorities,  may 
exclude  from  its  streets  the  poles  and  wires 
of  any  company  or  system  to  which  such  per- 
mission has  not  been  extended.  It  will  not 
do  to  say  that  the  extent  of  the  authority 
given  to  cities  and  towns  is  nkerely  to  regu- 
late, and  not  to  authoriee  ot  prohibit;  for, 
while  it  might  be  possible  to  torture  that 
meaning  out  of  Code  Section  775,  if  it  stood 
alone,  it  would  leave  the  succeeding  section 
utterly  pointless  and  of  no  effect. 

"It  is  to  be  conceded  that  cases  may  be 
found,  and  they  are  cited  by  eounsel,  in  which 
statutes,  more  or  less  similar  to  our  own, 
have  been  shorn  of  their  apparent  effect,  and 
construed  as  giving  cities  and  town«  no  more 
than  a  power  of  supervision  or  regulation. 
The  thought  which  seems  to  have  influenced 
these  holdings,  and  which  is  pressed  upon  our 
attention  [635]  in  appellant's  brief,  is  that, 
where  the  state — ^the  repository  of  the  sov* 
ereign  power — ^has  by  general  statute  given 
telephone  and  other  similar  corporations  th« 
right  to  occupy  the  public  highways  with 
their  poles  and  wires,  it  cannot  be  presumed 
that  the  legislature  intended  to  cbnfer  upon 
cities  and  towns  the  right  or  power  to  exclude 
them  from  their  corporate  limits.  We  do  n<rt 
regard  the  reasoning  by  which  this  conclu* 
sion  is  reached  as  convincitig  or  persuasive. 
It  is  safe  rule  to  assume  that  the  legisla- 
ture means  what  it  clearly  says.  The  state 
may  and  does  delegate  certain  of  its  powers 
to  municipal  corporations,  and  if,  in  its  judg- 
ment, such  corporations  can  best  or  most  ef- 
fectually control,  improve  and  prove  the 
streets  within  their  limits,  and  statutes  to 
that  effect  are  duly  enacted,  we  know  of  no 
restriction  in  the  Constitution  or  in  princi- 
ples of  public  policy  which  should  impel  the 
courts  to  construe  away  their  obvious  mean- 
ing.  It  was  entirely  competent  for  the  leg^ 
islature  to  restrict  the  scope  of  the  right  or 
privilege  which  had  been  conferred  by  Code 
Section  2158,  and  this  we  think  it  did,  by 
the  provisions  of  the  later  statute." 

We  reach  the  satisfactory  conclusion  that 
the  defendant  has  a  franchise  to  operate  its 


telephone  eystenk,  both  lofng  Sistanoe  and  local, 
upon  the  streets  of  the  city  of  Des  Moines, 
and  that  this  franchise  has  not  been  repealed 
or  taken  away  by  the  legislature.  Defendant 
is  doubtless  subject  to  certain  regulatory  or 
police  measures,  is  subject  to  taxation  and  to 
the  right  of  eosninent  domain;  but  its  fran- 
.chise  has  not  been  forfeited  by  the  legisla- 
ture, and  it  should  not  be  ousted  from  the 
streets,  alleys  and  public  places  of  the  city 
of  Des  Moines. 

The  judgment  must,  therefore,  be  and  it 
is  reversed,  and  the  cause  remanded  for  a 
judgment  and  decree  in  harmony  with  this 
opinion.     Reversed  and  remanded. 

All  the  justices  concur,  except  Weaver  and 
Preston,  J  J.,  who  dissent. 

Wkaveb,  J.  {dUsentmg) — I  desire  to  regis- 
ter my  dissent  from  the  foregoing  opinion, 
not  merely  on  account  of  the  result   [636] 
reached  in  this  partieuiar  case,  but  because 
of  the  far*reaching  evil  effect  which    I   am 
convinced   will  follow  our  approval   of   the 
doctrines  which  that  opinion  affirms.    At  the 
outset,  I  desire  frankly  to  admit  that  if  this 
court  desiree  te  re-aflirm  and  further  extend 
the  doctrine  of  Chamberlain  v.  Iowa  Telephone 
Co.   and   8tate   v.    Nebraska   Telephone   Co. 
cited  by  the  majority,  there  is  a  logical  fit- 
ness in  the  reasoning  en^loyed  by  themv  )>&* 
less  we  are  to  accord  to  the  effect  of  the 
power  reserved  to  the  state  by  our  Constitu- 
tion and  statutes  greater  foree  and  efficiency 
than   my  colleagues  are  disposed  to   allow. 
Personally,  I  believe  the  view  expresaed  in 
those  cases,  to  the  effect  tiiat  Section  1324  of 
the  Code  of  1873  and  its  amendments  gave 
every  telegrapli  and  telephone  company  an 
unlimited  privilege  to  enter  upon  and  occupy 
every  public  road  and  public  highway  in  the 
open  country  and  every  street  and  alley  iR 
every  city  and  town  within  our  state  borders 
without  the  eousent  of  the  local  authorities 
and  without  compensation,  is  radically  un- 
sound, and  I  would  waste  no  time  in  reced- 
ing therefrom.    The  language  of  the  statute 
does  not,  in  my  judgment,  necessitate  such 
construction,  and  if  the  terms  of  the  grant  or 
privilege  be  in  any  respect  doubtful  or  open 
to  construction,  the  doubt  should  be  resolved 
in  favor  of  the  puUic,-  as  against  the  person 
or  persons  who  desire  to  exploit  the  oppor- 
tunity for  private  profH*     But  for  the  pur- 
poses of  this  discussion,  I  shall  assume  that 
those  decisions  are  to  stand,  and  are  as  bind- 
ing  upon  me   as  upon   the   majority,   until 
they  are  overruled,  and  that  they  are  to  be 
given   due  effect  upon   all  questions   settled 
therein.    What  do  they  settle?    Simply  this: 
That,  under  the  terms  of  the  statute  cited, 
the  telephone  company  has  the  right  to  make 
use  of  the  streets  of  the  dty  without  asking 
the  city's  consent,  and  that,  having  done  so 
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the  citj,  ms  the  law  stood  prior  to  1897,  had 
no  power  or  authority  to  exclude  it  there- 
from. What  the  court  there  saya  relative  to 
the  iasnes  decided  ia  not  to  be  ignored  or  dis- 
regarded hy  U9;  but,  in  so  far  as  its  discus- 
sion goes  beyond  those  issues,  it  is  dictum 
which  constitutes  no  authoritative  precedent. 
Tliose  cases  do  not  construe  [637]  or  deter- 
mine the  effect  of  the  constitutional  restric- 
tion (Constitution  of  Iowa,  Article  8,  Section 
12),  or  of  the  statute  (Code  of  1873,  Section 
1090,  identical  with  Code  of  1897,  Section 
1619),  or  the  later  statutes  (Code  of  1897, 
Sections  775  and  770),  and  these  provisions 
are  now  subject  to  our  examination  and  con- 
struction, unaffected  and  unembarrassed  by 
what  we  said  or  failed  to  say  in  the  Cham- 
berlain ease  or  the  Nebraska  Telephone  case. 

Let  it  then  be  assumed,  as  said  by  the  ma- 
jority, that  the  statute  first  mentioned,  See* 
tion  1324  of  the  Code  of  1873,  and  its  amend- 
ments, having  been  accepted  by  the  telephone 
company  by  entering  upon  the  city  streets 
and  erecting  its  poles  and  wires  thereon,  con- 
Btituted  a  contract  between  the  state  and 
the  company  which  the  courts  are  bound  to 
recognize  and  enforce:  what  were  the  terms 
of  the  contract,  and  how  long  was  It  to  remain 
effective? 

It  is  a  proposition  as  sound  in  laiw  as  it 
is  obvious  to  good  sense  that  the  law  exist- 
ing at  the  time  the  contract  was  made  be- 
came, by  implication,  a  part  of  the  agree- 
ment; or,  stated  otherwise,  it  is  presuxbed 
that  the  parties  entered  into  their  agreement 
with  reference  to  the  law  bearing  upon  the 
rabject  concerning  which  that  agreement  was 
made.  Now  the  principle  that  a  charter  to 
a  corporation  is  a  contract  protected  to  the 
same  extent  as  are  agreements  between  indi- 
viduals, by  the  constitutional  prohibition  of 
laws  impairing  the  obligation  of  contracts, 
thereby  making  the  creature  greater  than  its 
creator;  endowing  it  with  everlasting  life, 
and  leaving  the  public  helpless  to  escape  the 
blighting  effects  of  improvident  perpetual 
grants  of  corporate  privileges,  had  hardly 
been  settled  by  the  Supreme  Court  of  the 
United  States,  in  the  famous  Dartmouth  Col- 
lege case,  before  Its  inevitably  evil  effects 
began  to  make  themselves  so  manifest  that 
the  several  states  began  to  take  action  to 
hedge  it  about  with  statutory  and  constitu- 
tional restrictions.  These  generally  took  the 
form  of  a  reservation  of  power  in  the  state  to 
limite  the  existence  of  corporations  thereafter 
organized,  to  regulate  their  business  in  the 
pnblie'  [638]  interest  and  to  withdraw  special 
privileges  conferred  upon  them.  That  pur- 
pose found  expression  in  our  own  Constitu- 
tion, where  it  is  provided  that: 

'^e  general  assembly  shall  have  power  to 
amend  or  repeal  all  laws  for  the  organiza- 
tion or  creation  of  corporations,  or  granting 


of  special  or  exclusive  privileges  or  immuni- 
ties .  .  .  ;  and  no  exclusive  privileges, 
except  as  in  this  article  provided,  shall  ever 
be  granted." 

Later,  another  step  in  the  same  direction 
was  taken  by  the  legislature,  when  it  enacted 
Section  1090  of  the  Code  of  1873  (Section 
1W9  of  the  Code  of  1897),  further  providing, 
as  part  of  the  general  law  for  the  organiza- 
tion of  corporations  for  pecuniary  profit,  that 
the  articles  of  incorporation,  by-laws,  rules 
and  regulations  of  any  corporation  thereafter 
organized  should  **at  all  times  be  subject  to 
legislative  control,  and  may  be  at  any  time 
altered,  abridged  or  set  aside  by  law,  and 
every  franchise  obtained,  used  or  enjoyed  by 
such  corporation  may  be  regulated,  withheld, 
or  be  subject  to  conditions  imposed  upon  the 
enjoyment  thereof,  whenever  the  general  as- 
sembly shall  deem  necessary  for  the  public 
good." 

These  provisions  of  the  Constitution  and 
the  statute  were  in  force  when  the  telephone 
company  in  this  case  came  into  existence  and 
when  it  acquired  all  the  contract  rights  which 
it  has  in  the  premises,  and  rights  so  acquired 
are  unquestionably  subject  to  all  the  expressed 
reservations  in  favor  of  the  state.  In  other 
words,  the  contract  was  made  with  the  con- 
dition and  understanding  that  the  exercise 
of  the  powers  so  acquired  was  subject  to  legis- 
lative control,  and  that  exery  fi-anchise  ob- 
tained, used  or  enjoyed  under  or  by  virtue  of 
that  contract  might  lawfully  be  regulated 
or  withheld,  or  be  made  subject  to  further 
conditions  imposed  upon  its  enjoyment,  ac- 
cording as  the  legislature  in  its  wisdom 
should  believe  to  be  for  the  public  good.  Still 
further,  such  contract  must  have  been  made 
with  the  understanding  that  if,  by  its  terms. 
the  corporation  acquired  any  special  privi- 
leges or  immunities,  they  were  to  be  held  or 
retained  only  so  long  as  the  legislature  saw 
[•89]  fit  to  permit  it,  and  that  the  grant 
so  made  was  always  subject  to  amendment  or 
repeal,  as  provided  by  the  cited  constitutional 
provision.  If,  then,  when  the  corporation 
has  had  SO  years  of  presumably  profitable 
free  use  of  the  public  streets  upon  such  con- 
ditions, happens  that  the  legislature,  in  view, 
possibly,  of  the  increased  population,  in- 
creased congestion  of  the  streets,  and  im- 
proved' methods  of  serving  the  public  con- 
venience, concludes  in  good  faith  that  it  will 
be  for  the  public  good  to  withdraw  the  privi- 
leges granted  to  the  corporation,  or  to  impose 
certain  conditions  upon  their  further  enjoy- 
ment, who  is  wronged?  Is  not  this  precise- 
ly what  the  parties  agreed  upon?  If  the  "in- 
nocent investors  and. third  persons"  who,  in 
every  struggle  of  this  character,  are  waiting 
in  the  anteroom  ready  to  be  paraded  as  a 
shield  of  corporate  privilege  against  the  de- 
mands   of   public    right,    raise   the    familiar 
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cry,  it  is  e«6y  to  demonstrate  its  lack  of  sub- 
stantial foundation.  Just  as  the  original 
incorporators  entered  upon  the  original  en- 
terprise with  knowledge  of  the  reserved  pow- 
er in  the  state  to  protect  itself  and  the  general 
public  by  withdrawing  the  privilege  or  by 
imposing  new  conditions  thereon,  so  did  they 
who  invested  in  its  securities,  and  they  suf- 
fer neither  legal  nor  moral  wrong  when  the 
state  sees  fit  to  exercise  its  rights. 

The  contract  which  the  law  implies  in  the 
grant  of  a  statutory  privilege  ought  to  have 
some  of  the  elements  of  mutual  obligation 
which  enter  into  contracts  in  general  i  but 
assuredly,  the  obligation  to  which  we  hold 
the  state  in  this  case  is  supported  by  only, 
the  flimsiest  consideration  on  the  other  side. 
When  the  statute  making  the  grant  was 
passed,  no  person  or  corporation  was  under 
any  duty  to  take  advantage  of  it.  Having 
undertaken  to  establish  a  telephone  system 
in  the  city  or  state,  defendant  was  under  no 
promise  to  continue  the  enterprise,  but  could 
retire  therefrom  at  any  time,  on  any  pretext, 
without  incurring  any  liability  for  damages. 
It  pays  no  rent  for  tl)e  use  of  the  streets,  no 
license  or  occupation  tax.  It  is  free  to  quit 
the  field  and  wash  its  hands  of  any  obliga- 
tions to  the  state  or  citv,  as  if  the  contract 
had  never  [640]  been  made.  The  sole  con- 
cession or  consideration  (if  it  may  be  so 
called)  accorded  to  the  state  is  the  right  to 
protect  the  interests  of  the  public  by  the  ex- 
ercise of  the  reserve  power  to  which  we  have 
adverted;  and  the  value  of  that  reserved 
power  ought  not  to  be  minimized  or  its  pur- 
pose frustrated  by  resolving  every  doubt 
against  it. 

Coming,  then,  to  our  present  Code  SectiQ4»a 
775  and  776,  it  is  to  l)e  observed  that,  the 
origin  of  the  first  section  may  be  traced  in 
prior  legislation,  it  was,  in  its  present  form, 
coupled  with  the  succeeding  section,  and  they 
were  together  enacted  as  parts  of  the  same 
chapter  of  the  Code,  wherein  the  legislature 
sought  to  embody  all  the  statute  law  relat* 
ing  to  the  use  and  occupation  of  the  city 
streets  and  the  rules  for  their  supervision 
and  control.  Then^  as  now,  the  streets  of 
many  of  our  cities  and  towns  were  occupied 
by  teleplioae  lines,  the  number  of  corporations 
being  organized  for  such  enterprises  was 
rapidly  multiplying,  and  the  question  of  their 
proper  regulation  and  control  was  an  im-r 
portant  one.  This  wag  the  situation  the 
statute  was  enacted  to  meet,  and  to  appreci- 
ate its  effect,  the  two  sections  must  be  read 
together.  Thus  viewing  it,  the  majority  reach 
the  conclusion  that  the  legislature  meant,  in 
Section  775,  to  grant  power  to  cities  and 
towns  to  regulate  the  "matter  of  poles  and 
wires  of  all  telephone  companies,  including 
those  organized  before,  as  well  as  those  or- 
ganized after,  the  date  of  the  act;  but  that, 


in  Section  776,  the  n«cee«iity  of  obtaining 
a  franchise  lor  the  use  of  the  streets  wa» 
laid  only  upon  those  companies  which  might 
thereafter  enter  the  buainess.  While  thi« 
exposition  of  Section  775  is  somewhat  nar- 
rower than  I  would  make  it,  I  would  not  take 
the  time  of  the  court  to  dissent  therefrono,  if 
this  were  all  that  the  opinion  holds.  But  to 
say  that  the  legislature  had  in  mind  all 
telephone  corporations  when  it  eaacted  Sec- 
tion 775,  but  had  reference  to  a  iH^rt  only* 
when  it  enacted  the  next  section,  is  a  coO' 
elusion  to  which  I  cannot  agree.  Though  the 
origin  of  the  first  section  is,  as  already  said, 
treasonable  through  some  earlier  logislation, 
and  the  next  section  was  theia.  for  the  first 
[641]  time  brought  into  the  statute,  they 
were  here  coupled  together  and  enacted  as  a 
part  of  the  same  chapter,  and  I  fail  to  un- 
derstand by  what  rule  of  construction  or  In- 
terpretation the  same  general  language  ia  to 
be  given  the  broader  meaning  in  one  place  and 
the  narrower  effect  in  the  other r  The  opinion 
as  written  divides  public  utility  corporations 
of  this  kind  into  two  classes:  those  which 
had  been  organized  and  had  secured  a  foot- 
hold in  the  state,  and  those  which  mi^^ht 
thereafter  seek  the  right  to  use.  the  streets 
for  a  like  purpose.  Had  the  classification 
been  intended,  it  was  easy  to  use  plain  words. 
of  unmistakeable  meanugig  for  sucrh  purpose, 
and  not  leave  this  important  distinction  to 
be  discovered  and  developed  by  .mere  con- 
struction. To  me,  it  is  inconceivable  that 
an  intelligent  l^islature,  engaged  in  the  work 
of  recasting  and  simplifying  the  statute  law 
of  tlie  state  and  putting  it  in  form  to  be  un- 
derstood and  enforced,  ^ould  fail  to  make 
itself  clear  on  this  pointy  if  apy  sueh  distinc- 
tion had  been  intended.  Again,  if  the  statute 
be  capable  of  a  reasonable  construction  which 
will  make  it  valid,  it  will  be  assumed  that 
such  was  the  legislative  intent,  as  against 
another  construction,  which  would  render  it 
invalid.  To  adopt  the  idea  expressed  by  the 
majority  is  to  say  that  the  legislature  intend- 
ed to  separate  the  telephone  corporations  of 
the  state,  all  organized  under  the  same  stat- 
ute and  carrying  on  precisely  the  same  kind 
of  business,  into  two  classes,  to  one  of  which 
are  given  special  privileges  denied  to  the 
other,  and  upon  the  other,  are  imposed  dis- 
abilities and  burdens  of  which  the  first  is 
relieved.  This,  in  my  judgment,  is  forhidden 
by  our  own  state  Constitution,  Article  1,  Sec- 
tion 6,  as  well  as  by  the  last  clause  of  Sec- 
tion 12  of  Article  8  of  the  same  instrument, 
which,  in  clear  terms,  inhibits  the  granting 
of  exclusive  privileges  to  any  citizen  or  class 
of  citizens.  Up  to  that  time,  the  legislature 
had  not  attempted  in  terms  to  subject  tele- 
phone oorporatiops  to  any  control  by  cities 
or  towns,  an  omission  which  served  to  ham- 
per these  municipalities  in  the  proper  care  and 
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mainteiiaiiee  off  their  streets  and  [04)2]  to 
prevent  the  proper  regalation  of  such  com- 
panies with  reference  to  the  public  conve- 
nience. The  necessity  and  propriety  of  such 
regulation  was  just  as  patent,  and  the  relief 
thus  afforded  to  cities  and  towns  vms  just  as 
necessary,  with  respect  to  companies  already 
organized  and  doing  business,  as  to  those 
which  might  thereafter  be  brought  into  being. 
The  whole  subject  was  before  the  legislature, 
and,  under  the  reserved  power  to  which  we 
have  referred,  it  was  clothed  with  all  neces- 
sary authority  to  treat  all  telephone  compa- 
nies alike,  and  subject  all  to  like  conditions. 
That  it  could  impose  conditions  precedent 
to  the  authority  of  corporations  there- 
after organized  to  do  business  will  not  be 
doubted,  and  that  it  could  also  impose  the 
i»me  conditions  precedent  to  the  continued 
enjoyment  of  a  franchise  already  in  existence 
is  expressly  provided  in  Code  of  1873,  Sec- 
tion 1090,  which,  as  we  have  seen,  became 
a  part  of  the  contract  which  is  here  relied 
upon  by  the  defendant.  Having,  then,  the 
necessary  authority  to  place  all  corporations 
doing  or  desiring  to  do  a  telephone  business 
upon  the  same  level,  and  to  condition  their 
right  to  establish  or  continue  such  business 
upon  the  same  terms,  the  legislature  enacted 
the  Code  of  1897,  Sections  775  and  770,  and 
used  terms  of  general  character  which  may 
fairly  be  oonstrued  as  applying  to  all  such 
corporations;  and  in  my  judgment,  the  court 
ought  to  give  it  that  eflect.  Such  effect,  the 
majority  first  seeks  to  avoid  by  pointing  to 
the  words,  "No  franchise  shall  be  granted, 
reoewed  or  extended  by  any  city  or  town," 
except  in  the  manner  named.  It  is  argued 
that  defendant  already  had  a  franchise,  and 
therefore  needed  no  grant  or  renewal  to  give 
it  a  right  to  use  the  streets;  and  that,  the 
franchise  being'  perpetaal,  the  defendant  is 
not  to  be  placed  in  the  attitude  of  asking  an 
extension  thereof.  In  the  first  place,  let  us 
remember  that  a  franchise  which  is  subject 
to  repeal  or  amendment  is  not  perpetaal, 
in  any  proper  sense  of  the  word.  Its  term  of 
existence  is,  at  most,  indefinite,  and  is  sub- 
ject to  termination  at  any  time,  at  the  will 
of  the  state,  constitutionally  expressed.  It 
seems  apparent  that  "extended"  is  here  used  in 
the  sense  of  "continued,''  [643]  and  that  the 
phrase  "granted,  renewed  or  extended,"  in 
the  connection  where  it  is  found,  is,  in  effect, 
a  legislative  declaration  that  thenceforth  the 
use  of  the  streets  of  cities  and  towns  by  these 
public  service  corporations  should  be  acquired 
or  continued  only  by  consent  of  the  const!- 
tnted  authorities  and  vote  of  the  people. 
But  the  majority  argue:  (1)  That  to  hold 
the  statute  applicable  to  defendant  is  to 
'^ork  a  forfeiture,  and  that  forfeitures  are 
not  favored  by  the  law;  (2)  that  to  make 
«uch  application  gives  to  the  statute  retro- 


spective effect;  (9)  that  it  would  be  an  un- 
constitutional impairment  of  the  obligation 
of  the  contract  implied  in  the  original  grant 
and  its  acceptance,  and  an  unauthorized  in- 
terference with  vested  rights.  With  the  ut- 
most respect  to  my  colleagues  who  differ  with 
me,  I  insist  with  all  confidence  that,  of  the 
several  legal  rules  and  principles  thus  in- 
voked in  the  opinion,  not  one  is  applicable 
to  this  case. 

1.  As  to  forfeiture.  To  construe  the  law 
as  I  have  indicated  and  give  it  effect  against 
the  defendant  is  neither  to  declare  nor  to 
enforce  a  forfeiture.  The  defendant  is  made 
to  forfeit  nothing.  A  forfeiture  is  a  taking 
away  or  divesting  of  property  or  property 
rights^  because  of  some  default  or  offense. 
Union  Glass  Co.  v.  New  Castle  First  Nat. 
JJank,  10  Pa.  Co.  Ct.  565,  572.  It  relates  to 
loss  of  property  or  right  because  of  something 
its  owner  has  done  or* omitted  to  da  Cassell 
V.  Crothers,  193  Pa.  St.  350,  44  Atl.  446.  A 
forfeiture  is  a  penalty.  Gosselink  v.  Camp- 
bell, 4  la.  296,  300.  It  is  a  deprivation  or 
destruction  of  a  right  in  consequence  of  a 
non^performanee  of  some  obligation  or  con- 
dition. Webster  v.  Dwelling  House  Ins.  Co. 
53  Ohio  St.  568,  42  N.  E.  546,  53  Am.  St. 
Kep.  658,  30  L.R.A.  719. 

Tlie  last  definition^  stated  by  the  Ohio 
court,  is  probably  as  apt  and  complete  as  can 
be  foynd  anyw'here,  and  accords  perfectly 
with  the  ordinary  employment  of  the  word 
by  lawyers  and  courts.  A  moment's  reflec- 
tion will  make  it  plain  that  there  is  nothing 
of  that  nature  in  this  case.  It  is  not  claimed 
by  plaintiff  that  defendant  has,  by  its  fail- 
ure, default  or  misconduct,  forfeited  or  lost 
any  right  it  had  in  the  premises.  [644]  No 
forfeiture  has  been  declared,  and  none  is  now 
urged.  The  position  taken  is — and  it  is  im- 
pregnable— that  the  power  to  impose  a  nexv 
or  additional  condition  upon  the  use  of  the 
streets  was  reserved  in  the  original  contract, 
and  that  such  power  and  such  only  has  been 
exercised,  not  to  punish  or  take  advantage 
of  the  defendant  for  any  default,  but  to  im- 
pose other  conditions  upon  the  enjoyment 
of  the  franchise  which  are  believed  to  be  for 
the  public  benefif  and  in  strict  accordance 
with  the  contract.  The  reservation  of  such 
power  by  the  statute  and  the  Constitution, 
though  not  expressed  or  repeated  in  the  grant 
itself,  was,  nevertheless,  as  much  a  part  of 
the  contract  as  if  it  had  been  so  expressed. 
Tomlinson  v.  Jessup,  15  Wall.  464,  21  U.  S. 
(L.  ed.)  204.  After  holding  that  the  reserved 
power  justified  the  state  in  afterwards  with- 
drawing a  valuable  privilege  attached  to  the 
franchise,  the  court,  in  the  cited  cases,  notices 
the  objection  made  concerning  its  ill  effects 
upon  the  interests  of  persons  investing  in  the 
corporate  stock,  and  dismisses  the  objection 
by  saying  that  the  original  incorporators  and 
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subaequent  stockholders  took  their  interests 
with  knowledge  of  the  existence  of  this  power 
and  the  possibility  of  its  being  exercised  at 
any  time,  in  the  discretion  of  the  legislature. 
Further,  as  to  the  reserved  power,  the  court 
says  that  these  provisions  "constituted  the 
condition  upon  which  every  charter  of  a 
corporation  subsequently  granted  was  held, 
and  upon  which  every  amendment  or  modifi- 
cation was  made.  They  were  as  much  a  part 
of  the  charter  as  if  incorporated  into  them." 
And  this  is  true  whether  the  reservation  be 
made  in  the  Constitution  or  in  an  existing 
general  law  enacted  by  the  legislature.  Miller 
v.  State,  15  Wall.  478,  21  U.  S.  (L.  ed.)  98; 
Macon,  etc.  R.  Go.  v.  Gibson,  85  Qa.  1,  15,  11 
S.  E.  442,  21  Am,  St.  Rep.  135 ;  Western  North 
Carolina  R.  Co.  v.  Rollins,  82  N.  C.  523,  529. 
In  none  of  the  very  numerous  cases  treating 
of  the  exercise  of  the  power  reserved  by  the 
state  to  repeal  the  grant  or  to  alter  its  terms 
will  there  be  found  any  suggestion  that  its 
application  serves  to  work  a  forfeiture. 

2.  The  point  that  to  hold  this  statute  ap- 
plicable to  defendant  is  to  give  it  retroactive 
etTect  rests  upon  a  misapprehension  [645]  as 
to  when  a  statute  is  retroactive  and  subjeet 
to  the  rules  cited  by  the  majority.  Turning 
to  the  books,  we  find  that  the  Supreme  Court 
of  the  United  States  has  defined  the  term  as 
follows : 

"A  retrospective  law  is  one  which  changes  or 
injuriously  affects  a  present  right  by  going 
bdiind  it  and  giving  efficacy  to  anterior 
circumstances  to  defeat  it,  which  they  had  not 
when  the  right  accrued."  Poole  v.  Fleeger,  11 
Pet.  186,  9  U.  S.  (U  ed.)  680. 

It  has  also  been  defined  as  one  that  jrelates 
back  to  and  gives  to  a  previous  transaction 
some  different  legal  effect  from  tliat  which  it 
had  when  it  happened.  State  v.  Whittlesey, 
17  Wash.  447,  50  Pac.  119.  Again,  it  is  said 
to  be  one  intended  to  affect  transactions  which 
occurred  or  rights  which  accrued  before  it 
became  operative  as  such,  and  ascribes  to 
them  effects  not  inherent  in  their  language  in 
view  of  the  law  in  force  at  the  time  of  their 
occurrence.  Chicago,  etc.  R.  Co.  v.  State,  47 
Neb.  549,  66  N.  W.  G24»  53  Am.  St.  Rep.  557, 
41  L.R.A.  481. 

Under  no  definition  here  given  or  any  other 
T  have  been  able  to  discover  can  Code  Sections 
775  or  776  be  said  to  have  retroactive  effect, 
if  given  the  interpretation  asked  by  the  plain- 
tiff. This  statute  applies  only  to  conditions 
then  existing  and  such  as  might  thereafter 
arise.  The  effectiveness  of  the  act  does  not 
reach  back  beyond  the  day  when  it  was  duly 
passed,  approved,  and  published.  Tlie  legis- 
lature could  not,  of  oourse  impose  liability 
upon  the  defendant  for  failure  in  the  past  to 
discharge  a  duty  which  had  not  been  previ- 
ously imposed  upon  it,  nor  is  anything  of  that 
kind  implied  in  the  statute  as  I  am  reading 


it.  Nor — ^to  get  still  eloser  to  the  poiAt  of 
this  issue — could  the  legislature  impose  upon 
the  defendaj»t's  enjoyment  of  its  franchise  any 
new  burden  not  within  the  scope  of  its  re- 
served power.  It  does,  indeed,  impose  a  new- 
condition,  but  that  is  precisely  what  its  con- 
tract in  express  worda  allows  it  to  do.  To 
keep  that  matter  clear,  let  me  again  repeat 
that  clause  of  the  reservation  (Code  Section 
1619): 

*'And  every  franchise  obtained,  used  or  en- 
joyed by  such  corporation  may  be  regulated, 
withheld,  or  be.  subject  to  conditions 
[646]  imposed  upon  the  enjoyment  thereof, 
whenever  the  general  assembly  shall  deem 
necessary  for  the  public  good." 

To  require  the  defendant,  as  an  additional 
condition  of  the  enjoyment  of  its  franchise, 
to  conform  to  the  law  imposed  upon  other 
corporations  of  its  kind  is,  therefore,  strictly 
within  the  terms  of  the  agreement.  The  con- 
dition has  no  retroactive  effect,  but  has  refer- 
ence solely  to  the  future  use  of  such  fran- 
chise. 

Perhaps  it  is  as  well  that  we  here  take 
notice  of  a  proposition  which  seems  to  be 
glanced  at  in  the  majority  opinion  and  dis- 
tinctly announced  in  a  few  decisions  by  other 
courts — quite  notably  in  Iowa  Telephone  Co. 
V.  Keokuk,  226  Fed.  82— to  the  effect  that 
powers  reserved  to  the:  state  lay  the  consti- 
tutional and  statutory  reservations  to  which 
I  have  referred  have  reference  only  to  the 
franchise  or  right  to  be  a  corporation,  and 
not  to  the  franchises  or  contract  rights  which 
such  corporation  may  obtain  or  acquire  in 
carrying  out  the  purposes  of  its  organization. 
In  the  case  referred  to,  after  noting  the  dis- 
tinction between  a  franchise  to  exist  as  a 
corporation  and  franchise  subsequently  ac- 
quired by  contract  with  or  grant  from  a  city 
or  town,  the  court  proceeds  to  say: 

"The  provisions  of  the  Code  and  the  Consti- 
tution, as  aforesaid,  clearly  have  reference  to 
the  powers  granted  to  a  corporation,  and  have 
no  relation  to  the  property  rights  of  a  cor  ae- 
ration acquired  under  such  powers.  Tlie 
corporation  being  a  creature  of  statute,  tlio 
legislature  expressly  reserved  the  right  to 
change  the  powers  granted  and  to  take  away 
such  powers  at  any  time.  This  reservation 
authorized  the  state  to  even  dissolve  a  corpo- 
ration and  destroy  all  its  functions;  but  even 
this  would  in  no  manner  affect  property 
rights  acquired  by  it  before  its  dissolution  or 
destruction." 

Going  still  further  in  this  direction,  it  is 
declared  that,  while  the  state  may  thus  dis- 
solve the  corporation  itself,  and  the  franchise 
to  exist  in  such  capacity  may  be  lawfully  de- 
stroyed, the  acquired  franchise  obtained  by 
the  corporation  in  its  lifetime  "continues  un- 
impaired.'' In  other  words,  no  [647]  matter 
what  changes  the  passing  years  may  bri^g  in 
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conditions  of  public  service  or  public  con* 
venience,  no  matter  that  a  franchiBe  granted 
by  a  city  to  a  corporation  under  the  easy- 
going policy  of  pioneer  days  proves  in  later 
practice  to  be  a  clog  upon  municipal  progress 
and  oppressively  burdensome  upon  the  people 
intended  to  be  served,  the  state  has  rendered 
itself  impotent  to  do  "more  than  to  cancel  the 
corporate  charter,  leaving  the  franchise  itself, 
the  one  thing  from  which  relief  is  needed, 
"unimpaired,"  to  hang  as  an  unbreaki^le  iron 
ring  welded  about  the  public  neck  until  the 
''heavens  shall  pass  away  and  the  elements 
shall  melt  with  fervent  heat."  Indeed,  when 
that  great  cataclysm  shall  occur,  I  am  not  at 
all  certain  that  legal  ingenuity  will  not  rise 
to  the  occasion  and  announce  some  solann 
formula  to  render  that  ring  infusible  in  the 
final  conflagration.  Justice  to  my  colleagues 
tt  this  point  requires  me  to  admit  that  they 
endeavor  to  limit  their  discussion  to  the 
proposition  that  the  legislature  has  not  in 
fact  attempted  to  exercise  its  reserved  power 
and  to  vrithhold  any  opinion  upon  the  extent 
of  that  power  until  a  case  shall  arise  which, 
in  their  judgment,  properly  presents  it.  But 
believing,  as  I  do,  that  Code  Section  776  does 
embody  a  purpose  to  give  effect  to  that  power, 
I  cannot  refrain  from  going  into  the  subject 
more  generally  than  does  the  opinion.  More- 
over, while  cheerfully  assuming  that  such  is 
not  the  intention  of  the  majority,  I  am  con- 
meed  that  the  logical  and  inevitable  trend  of 
the  opini<»n  is  so  strongly  towards  the  proposi- 
tion affirmed  by  the  Federal  court  in  the 
Keokuk  case  as  to  foreclose  its  free  considera- 
tion when  a  case  comes  before  us  which  con* 
feflsedly  does  raise  the  point.  In  this  belief, 
and  in  the  conviction  that  the  adoption  of  the 
theory  of  that  case  into. the  law  of  this  state 
would  be  little  leas  than  calamitous,  I  find 
jQstiflsation  for  this  dissent. 

Before  leaving  the  subject,  it  is  proper  to 
reeall  the  rule  that  the  courts  of  the  state 
are  vested  with  final  authority  upon  the  con- 
struction and  interpretation  of  its  own  stat- 
Tites,  and  to  note  that  this  court  lias  already 
pnt  a  construction  upon  our  statutory  reser- 
▼ation  of  power  with  respect  to  corporations, 
[64S]  wholly  at  variance  with  that  set  forth 
in  the  Keokuk  case.  Sioux  City  St.  R.  Co.  v. 
Sioux  City,  78  la.  742,  39  N.  W.  498.  There, 
the  railway  company  obtained  the  grant  of  a 
franchise  from  the  city.  By  the  terms  of  the 
gnint,  whenever  the  city  undertook  to  pave 
wy  street  occupied  by  the  railway  company, 
it  was  required  to  pave  the  space  between  its 
^ilfl,  and  no  mote.  I^ter,  and  after  the 
franchise  had  been  accepted,  a  statute  was 
^actcd  by  the  legislature  authorizing  cities 
to  require  street  railway  companies  to  pave, 
not  only  the  space  betweeii  the  rails,  but  an 
Additional  space  of  one  foot  on  either  side, 
^is  8tat\ite,  let  it  be  noticed,  was  general  in 


its  terms,  and,  as  in  Section  776  of  the  Code, 
nothing  was  said  differentiating  between 
corporations  obtaining  grants  before  its  en- 
actment and  those  thereafter  obtaining  them. 
Thereafter,  the  city,  undertaJcing  to  pave 
certain  streets,  assessed  against  the  company 
the  expense  of  paving  the  space  between 
the  rails  and  one  foot  outside  thereof,  as  pro- 
vided by  the  statute,  and  the  company  took 
the  matter  into  the  courts,  denying  its  lia- 
bility and  advancing  the  same  reasons  there- 
for which  are  relied  upon  by  the  defendant  in 
this  case.  The  trial  court  ruling  in  favor  of 
the  city,  an  appeal  was  taken  to  this  court» 
where  it  was  argued  that,  the  grant  of  the 
franchise  having  been  accepted,  it  had  the 
force  of  a  contract,  the  obligation  of  which 
neither  the  state  nor  the  city  could  impair 
by  imposing  upon  the  company  new  or  addi- 
tional burdens.  Overruling  the  pointy  the 
court  referred  to  Code  Section  1619,  which 
we  have  already  quoted,  and  said: 

"The  state  reserved  the  power  not  onli^  io 
repeal  or  anuend  the  articles  of  incorporation 
of  such  corporations  as  should  be  organized 
after  its  enactment,  but  to  impose  such  oovr 
ditione  upon  the  enjoyment  of  the  franehiaei 
obtained  thereunder  as  the  general  assembly 
might  deem  necessary  for  the  public  good. 
PlaintifT's  franchise  consists  of  the  privileges, 
powers  and  rights  conferred  upon  it  by  the 
general- statutes  and  its  articles  of  incorpora- 
tion, but  it  assumed  them  subject  to  the  right 
and  power  reserved  to  the  aiate  hy  the  stat- 
ute. The  reservation  [649]  was  a  condition 
of  the  grant.  Now  the  object  of  plaintiff's 
organization  was  to  construct,  maintain  and 
operate  street  railways  and  other  railways  in 
the  city  and  adjacent  thereto.  Tlie  power 
a$td  privilege  of  doing  that  pmrtieular  thing 
aretts  franchise.  The  act  of  the  twentieth 
general  assembly,  as  applicable  to  it,  imposes 
it  OS  a  oondition  upon  which  it  may  enjo^ 
that  franchise  that,  when  the  city  determines 
that  the  street  shall  be  paved,  it  shall  bear 
the  cost  of  paving  between  its  rails  and  one 
foot  in  width  outside  of  them.  That  the  gen- 
eral assembly  had  the  power  under  the  reser- 
vation to  impose  the  condition,  we  think  there 
can  be  no  doubt.** 

The  distinguished  writer  of  that  opinion, 
Reed,  J.,  is  still  living;  and  if  the  precedent 
BO  established  shall  have  its  proper  effect  to 
save  the  state  and  its  municipalities  from 
the  thralldom  with  which  tlie  other  theory 
threatens  them,  he  may  congratulate  himself 
upon  his  title  to  the  gratitude  of  the  people 
whose  service  he  has  honored.  Appeal  from 
that  decision  was  taken  to  the  Supreme  Court 
ol  the  United  States  and  there  affirmed  (138 
U.  S.  98).  The  point  was  there  distimlly 
made  that  the  ordinance  •or  contract  between 
the  city  and  the  company  was  neither  part  of 
the  articles  of  incorporation  nor  of  its  by- 
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Iaw8,  rules  or  regulations,  and  that  it  was 
not  a  franchise,  within  the  meaning  of  the 
statutory  reservation  of  power.  This  con- 
tention, which  is  the  identical  proposition  af- 
firmed in  the  Keokuk  case,  was  distinctly  dis- 
approved.     The  court  says: 

"The  company  took  its  franchise  subject  to 
such  legislation  as  the  state  might  enact. 
This  is  plain  from  the  provision  of  Section 
1090  of  the  Code  (Section  1619  of  the  present 
Code).  .  .  .  The  legislature  had  the 
power  not  only  to  repeal  and  amend  the  arti- 
cles of  incorporation  of  the  company,  but  to 
impose  a/ny  conditions  upon  tlie  enjoyment  of 
its  franchise  which  the  general  assembly 
might  deem  necessary  for  the  public  good. 
The  reservation  of  this  power  was  a  condition 
of  the  grant.** 

Again,  the  court  says: 

**The  right  to  operate  the  raihcay  in  the 
streets  is  a  franchise  [650]  obtained  through 
the  power  given  to  the  city  by  the  state,  but 
the  state  reserved  the  power  to  regulate  such 
franchise  and  impose  cotidHions  upon  it.'* 

Finally  the  court  says — ^and  to  this  I  call 
special  attention,  because  of  its  direct  bearing 
on  the  further  suggestion  in  the  majority 
opinion  that  to  give  the  statute  force  as  I  con- 
strue it  is  to  find  ourselves  at  variance  with 
the  constitutional  provision  against  impair- 
ing the  obligation  of  contracts: 

**A'o  question  can  arise  as  to  the 'impair- 
ment of  the  obligation  of  a  contract,  when  the 
company  accepted  all  of  its  corporate  poioers 
subject  to  the  reserved  power  of  the  state  to 
modify  its  charter  and  to  impose  additional 
burdens  upon  the  enjoyment  of  its  franchise." 

This  ruling,  which  obviates  the  objection 
that  mv  construction  of  the  statute  would 
work  an  unconstitutional  impairment  of  the 
contract,  is  so  direct  and  authoritative 
that  further  argument  along  that  line  is 
^mnecessary.  That  objection  being  removed 
or  overruled  takes  with  it  the  further 
assertion  of  "vested  rights.'*  The  corpora- 
tion has  no  rights  which  arc  so  vested  as  to 
be  immune  against  the  proper  exercise  of  the 
state's  reserved  power.  It  has,  of  course,  the 
right  to  acquire  and  accumulate  property,  of 
which  neither  state  nor  city  can  deprive  it, 
save  as  follows:  If,  as  may  well  happen  with 
respect  to  some  species  of  corporate  property, 
the  proper  exercise  of  the  reserved  power  of 
the  state  operates  to  destroy  or  diminish  its 
value,  or  interfere  with  its  profitable  use,  it 
is  damnum  obsque  injuria;  for,  the  right  of 
the  state  so  to  do  being  provided  for  in  the 
contract,  the  resultant  injury  is  not  a  wrong. 
But,  so  far  aa  the  corporation  has  or  acquires 
property  or  rights  which  are  beyond  the 
sphere  or  scope  of  the  powers  reserved  by  the 
state,  they  are  protected  as  sacredly  and  by 
the  same  guaranties  as  are  those  of  a  natural 
person.     Under  our  law,  therefore,  the  right 


of  a  corporation  to  hold  and  enjoy  a  public 
franchise  by  grant  from  a  city  or  town   is  a 
right  obtained  and  held  subject  to  the  control 
of  the  state,  and  its  enjoyment  is  subject  to 
such  additional  oonditicma  as  the  [661]  state 
may,  in  its  wisdom,  from  time  to  time  place 
upon  it.    The  subject  is  thoroughly  considered 
in  Greenwood  v.  Freight  Go.  105  U.   S.    13, 
26  U.  S.   (L.  ed.)  961.    There,  a  street  rail- 
way oorporatioa  known  as  the  Marginal  Com- 
pany obtained  by  act  of  the  legislature  the 
grant  of  a  franchise  to  conatruot  and  operate 
a  railway  upon  the  streets  of  Boston.     The 
grant  was  accepted  and  certain  lines  of  the 
railwav  constructed.     Five  vears  later,    an- 
other  railway  company  was,  by  a  similar  act, 
authorized  to  construct  another  railway  along 
and  upon  the  same  streets,  and  to  oondemn 
for  such  use  the  railway  of  the  first  company. 
The  validity  of  the  last  grant  was  oontested 
in  the  courts,  on  the  ground  of  its  alle<;ed 
interference  with  the  rights  which  bad  vested 
under  the  original  grant.     The  oaae  having 
reached  the  Federal  court  of  last  resort,  the 
second   grant,    which   wholly    destroyed    the 
franchise  of  the  original  company,  was  held 
to  be  a  valid  exercise  of  the  power  reserved 
to  the  state  to  amend  or  repeal  the  aet  of 
incorporation.     Speaking  of  the  effect  of  the 
repeal  of  a  corporate  charter,  the  court  aays: 

*'One  obvious  effect  is  that  it  (the  corpora- 
tion) no  longer  exists^    Its  life  is  at  an  end. 
Whatever  force  the  law  may  give  to  trans- 
actions into  which  the  corporation  entered, 
and  which  were  authorized  by  the  charter 
while  in  force,  it  can  originate  no  new  trans- 
actions dependent  upon  the  power  conferred 
by  the   charter.     .    .     .    Personal   and    real 
property  acquired  by  the  corporation  during 
its  lawful  existence,  rights  of  contract,  or 
choses  of  action  so  aoquirad,  and  which  do  not 
in    their    nature    depend    upon    the    general 
powers  conferred  by  the  charter,  are  not  de- 
stroyed by  such  a  repeal.     ...    It  results 
from  this  view  that,  whatever  right  remained 
in  the  Marginal  Company  to  its  rolling  stock, 
its  horses,  its  harness,  its  stables,  the  debts 
due  it,  and  the  funds  on  hand,  if  any,  it  no 
longer  had  the  right  to  run  its  cars  througb 
the  streets,  or  any  of  the  streets,  of  Boston. 
.     4     .     Whether  this  action  xvas  oppressive 
or   unjust,    in   view   of  the   public  good,  or 
whether  the  legislature  was  governed  by  suf- 
ficient  reason   in   thus   repealing    [652]    the 
charter  of  one  company   and   in  chartering 
another,     ...     is  not,  as  we  have  seen,  a 
judicial  question  in  this  ease." 

Bo  the  Massachusetts  court,  after  upholding 
the  right  of  the  state  to  create  a  corporation 
and  reserve  the  right  to  control  it,  says  that 
the  legislature  may  "grant  absolutely  or  on 
condition ;  so  they  may  grant  during  pleasure, 
or  until  a  certain  event  happens.  And  if  a 
grant  be  accepted  on  the  terms  presoribed,  it 
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becomes  a  eompaci,  and  the  grantee*  can  have 
no  rea9om  to  complam  of  the  execution  of 
their  own  contract  J'  Grease  v.  Babcock,  23 
Pick.  (Mass.)  334,  342,  34  Am.  Dec.  61.  See 
also  McLaren  y.  Peimington,  1  Paige  (N.  Y.) 
102,  107. 

A  corporation  waa  chartered  in  the  etate  of 
Maine  in  the  year  1833,  when  a  general  stat- 
ute waa  in  existence,  readtvlng  to  the  state  the 
right  to  repeal  or  amend  the  charter.  In. 
1839,  another  general  statute  was  enacted, 
charging  stockholders  in  corporations  chart- 
ered after  1831  with  personal  liability  for 
corporate  debts.  The  company  thereafter  eon- 
tracted  a  debt  which  the  creditor  undertook 
to  enforce  against  cme  of  the  stockholders. 
His  right  to  do  so  was  sustained  on  the  theory 
that  placing  this  additional  burden  upon  the 
stockholders  waa  within  the  reserved  power 
of  the  state.  The  txiurt  adds  this  pertinent 
rnnark: 

"If  the  corporators  were  not  satisfied  with 
their  individual  liabilities,  they  had  it  in 
their  power  to  cease  incurring  them."  Stan- 
ley  V.  Stanley,  26  Me.  191. 

So,  too,  this  court,  in  an  early  period  of  its 
history,  replying  to  the  complaint  that  the 
exercise  of  the  reserved  power  was  a  hardship 
upon  the  corporation  and  possibly  destruc- 
tive of  its  property,  said: 

""If  the  corporation  have  suffered  from  the 
undue  exercise  of  such  power,  they  have  only 
to  censure  themselves  for  the  folly  of  accept- 
ing the  grant  upon  the  terms  specified."  Min- 
ers' Bank  v.  U.  S.  1  G.  Greene  (la.)  653,  563. 

Tills  case  is  cited  in  our  i^ecent  case,  State 
T.  Des  Moines  City  R.Co.  159  Ik.  259, 140  N. 
W.  437.  The  opinion  in  the  latter  case, 
[663]  written  by  Deemer,  J.,  discusses  very 
thoroughly  add  convincingly  several  princi- 
ples having  an  important  bearing  upon  the 
case  in  hand,  and  may  be  studied  with  profit. 

To  recapitulate:  The  reserve  power  in  the 
state  to  impose  upon  defendant  the  duty  of 
compliance  with  the  same  terms  which  are 
required  of  all  other  telephone  companies  is 
clear  and  ample;  the  general  terms  of  Code 
Section  776  are  broad  and  general  enough  to 
include  the  defendant,  and,  as  a  matter  of 
even-handed  justice,  it  should  be  so  applied; 
to  thus  enforce  it  neither  impairs  the  obli- 
gation of  the  contract  implied  in  the  grant 
nor  interfetes  with  atiy  v6stcd  rights;  and  it 
neither  declares  nor  works  a  forfeiture;  nor 
does  it  have  any  retrospective  effect.  It  is 
the  wise  policy  of  this  state  to  grant  no  ex- 
elusive  rights,  and  to  place  upon  a  common 
level  of  right  and  of  opportunity  before  the 
law  all  persons  pursuing  the  same  lawful 
business,  and  to  grant  no  special  public 
privileges  which  are  not  terminable  whenever 
the  state,  acting  through  it  proper  authori- 
ties, shall  find  such  action  promotive  of  the 
public  good. 


For  the  reasons  stated,  I  dissent  from  the 
opinion  expressed  by  the  majority,  and  would 
affirm  the  judgment  helow. 

Pbeston,  J.  [dissenting,) — I  also  dissent. 
In  my  opinion,  the  reserved  power  exists,  as 
contended  for  by  appellee,  and  that  question 
is  in  the  case  for  determination.  I  concur  in 
Justice  Weaver's  conclusion  that,  by  Sections 
775  and  776  of  the  Code,  the  legislature  has 
exercised  the  power.     I  would  affirm. 

Rehearing  denied  April  7,  1916. 


HOTE. 

It  is  held  IB  the  reported  case  that  the  erec- 
tion of  a  telephone  line  in  a  public  highway 
under  a  general  statute  giving  a  right  so  to 
do  and  containing  no  limitation  of  time  on 
the  right  thtns  acquired  creates  a  special  ftran* 
chise  in  perpetuity  to  use  the  highway  for 
the  purposes  of  its  line.  The  cases  dealing 
with  the  revocation  or  expiration  of  the  right 
of  a  telephone  company  to  maintain  poles  or 
wires  in  a  street  are  collated  in  the  note  to 
Va«dalia  v.  Postal  Telegraph-Cable  Co.,  re- 
ported ante,  this  volume,  at  page  523. 
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Set-off  aad  Cvmttterelaim  <—  Oonitectioii 
"Mlth  Snbieet-^iiatter  of  Action  — 
Brea^eli  of  Warranty  as^isuit  Olaiu 
for  Bepairs. 

,XhoHgh.plainMff's.  afition  is  Ipr  repaij^  of 
an  automobile,  the  answer  alleging  and  the 
proof  being  that  the  repairs  were  made  in  an 
attempt  to  make  good  plaintiff's  warranty  in 
the  sale  of  the  machine  to  defendant,  a  coun- 
terclaim for  breach  of  the  warranty  is  one 
"connected  with  the  subject  of  the  action," 
and  so  authorized  by  Comp.  St.  1910,  §  4391, 
whether  the  "subject  of  the  action"  which 
within  the  meaning  of  such  statute,  is  either 
the  property  involved  or  a  right  alleged  to 
have  been  violated,  be  regarded  as  the  ma- 
chine, or  the  sale  thereof,  or  the  right  claimed 
to  recover  for  the  repairs. 

Agreuoy  —  Proof  of  Agency  —  Declara- 
tions of  Alleged  Agent. 

It  is  not  an  attempt  to  prove  agency  by 
declarations  of  the  agents,  where  sufficient 
independent  circumstantial  evideaoe  is  intro^ 
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diiced  for  that  pnrpoae,  and  their  declarations 
introduced  are  confined  to  admissions  of  a 
defective  condition  of  an  article. 

Antomobile  Dealer  as  Agent  of  Mann- 
£aetarer. 

Evidence  in  an  action  involving  the  quesr 
tion  of  liability  for  breach  of  warranty  in  the 
sale  of  an  automobile  to  defendant  is  held  to 
be  sufficient  to  sustain  a  finding  that  the  com- 
pany which  made  the  sale,  instead  of  being 
a  dealer  in  automobiles,  and,  as  such,  making 
the  sale,  was  a  sales  agent  of  the  producer, 
of  which  plaintiff  was  the  successw,  and,  as 
such,  made  the  sale. 

[See  note  at  end  of  this  case.] 

Same. 

The  mere  fact  that  a  company  selling  auto- 
mobiles buys  them  of  the  producer  does  not 
prove  that  he  is  not  the  producer's  sales 
agent. 

[See  note  at  end  of  this  case.] 

Harmleaa    Error    —    Bvide»oe    of    I*aot 
Otherwise  Proved. 

Any  error  in  admitting  copies  of  letters 
was  harmless,  their  only  effect  being  to  ex- 
plain the  purpose  of  later  correspondence,  and 
such  purpose  being  made  evident  by  subse- 
quent letters  in  evidence,  and  their  effect  as 
proof  of  a  certain  matter  being  merely  cumu- 
lative,  so  that  they  might  be  excluded  without 
materially  lessening  the  effect  or  weight  of 
the  correspondence  as  evidence  for  the  pur- 
pose for  which  it  was  offered. 

Same. 

Admission  of  one's  declaration  of  agency 
was  harmless,  there  being  sufficient  independ- 
ent proof  thereof,  and  no  attempt  to  disprove 
it. 

Automobiles  —  Proof  of  Valve. 

That  the  value  of  the  automobile,  if  in 
good  condition,  would  have  been  the  sales 
price  of  $1^350,  is  sufficiently  proved  for  the 
buyer  suing  for  breach  of  warranty,  by  testi- 
mony of  the  seller's  witness  that  its  value  as 
received,  taking  into  consideration  its  condi- 
tion at  that  time,  was  $1,250,  and  that  in 
placing  that  value  on  the  car  as  received  he 
had  d^ucted  $100  from  the  list  pricey  thus 
clearly  indicating  that  the  list  price  would 
represent  the  value  of  the  car  in  perfect  con- 
dition. 

Breaeh  of  Warranty  on  Sale  of  Aato- 
Biobile  —  Meaaare  of  Damages. 

Evidence  as  to  damages  in  an  action  for 
breach  of  warranty  in  the  sale  of  an  automo- 
bile is  held  to  be  sufficient  to  warrant  a  ver- 
dict for  $550,  as  the  cost  of  a  new  engine 
and  the  installation  thereof. 

Same* 

Two  instructions  on  measure  of  damages 
for  breach  of  warranty  in  a  sale  of  an  auto- 
mobile, varying  only  in  using  in  one  the  term 
purchase  price,  and  in  the  other  value  of  the 
car  had  it  been  as  warranted,  are  not  incon- 
sistent in  fact,  the  evidence  showing  such 
value  to  be  such  price. 

Error  to  District  Covrt,  Laramie  county: 
Mbntzeb,  Judge. 


Action  by  Studebaker  Ck^rporaticn  of  Amer- 
ica, plaintiff,  against  Alpheus  P.  Hanson,  de- 
fendant. Judgment  for  defendant  on  coun- 
terclaim. Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    AmRiCBD. 

Wm.  C,  Kinkead  and  Dana  d  Blount  for 
plaintiff  in  error. 

W,  E.  Mullen  and  J7.  8.  Ridgely  for  defend- 
ant in  error. 

[227]  PoraEB,  O.J. — ^The  Studebaker  Ck>r- 
poration  of  America  brought  this  action  in 
the  district  court  against  Alpheus  P.  Hanson 
to  recover  an  amount  alleged  to  be  due  for 
goods,  wares  and  merchandise  fumisfaed  and 
labor  performed  during  the  months  of  July 
and  August,  1911,  at  the  request  of  the  de- 
fendant, and  on  his  promise  to  pay  therefor. 
It  appears  from  the  evidenoe  that  plaintiff's 
claim  was  for  supplies  furnished  and  labor 
performed  for  the  purpose  of  oorrecting  a 
defect  in  the  construction  of  an  automobile. 
The  petition  alleged  that  the  work  was  done 
and  the  goods  furnished  by  the  Studebaker 
Colorado  Vehide  Company,  a  corporation 
duly  organised  and  existing  under  the  laws 
of  the  state  of  Colorado  and  carrying  on  busi- 
ness in  the  city  of  Dmver  in  that  state,  and 
that  on  or  about  the  first  day  of  January, 
1013,  the  plaintiff  purchased  all  of  Its  ac- 
counts including  the  account  sued  on,  and 
that  the  same  had  been  duly  assigned  to  the 
plaintiff. 

The  answer  denies  generally  the  allegations 
of  the  petition,  and  alleges  in  suNtance  that 
in  1910  a  corporation  known  as  "The  Stude- 
baker Corporation"  was  doing  busineet  at 
Denver,  Colorado,  through  a  branch  house 
and  sales  agency  known  as  the- "Studebaker 
Colorado  Vehicle  Con^pany;"  that  it  was  re- 
organized some  time  prior  to  January  1,  191.^, 
under  the  name  of  "The  Studebaker  Corpo- 
ration of  America,"  an.d  4^at  the  plaintiff  as 
so  reorganized  is  the  same  company*  as  the 
Studebaker  Corporation  that  had  been  doing 
business  in  1910  through  the  said  Studebaker 
Colorado  Vehicle  Company  at  Denver;  that 
during  said  year  of  1910,  the  defendant 
bought  of  the  Studebaker  Colorado  Vehicle 
Company,  "a  branch  house  and  a  repreeents- 
tive  agent  of  the  Studebaker  Corporation," 
an  E-M-F  automobile,  under  a  guaranty  that 
the  same  was  a  good  and  perfect  car,  and 
that  if  it  was  not  perfectly  satisfactory  to 
the  defendant  the  plaintiff  would  make  it  ao, 
that  defendant  [228]  bought  the  automobile, 
relying  on  said  guaranty,  paying  to  the  said 
company  the  sum  of  $1,350  cash  for  the  same, 
"the  said  corporation  at  the  time  warranting 
that  the  said  machine  would  do  good  work, 
and  that  if  it  failed  in  any  particular  it 
would  put  it  in  good  shape."  The  answer 
then  alleges  a  breach  of  the  warranty  by  set- 
ting forth  the  facts  of  defendant's  experience 
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with  the  car,  to  the  effect  that  ii  did  not 
work  right  from  the  time  of  the  purchase, 
that  after  having  repeatedly  examined  aud 
tested  the  ear  in  an  attempt  to  ascertain  tlie 
cause  of  the  trouble^  the  plaintiff,  through  ■ 
its  agent,  in  1911,  took  the  car  to  Denver 
and  agreed  to  put  it  in  shape  for  use,  pro* 
vide  a  new  engine  if  necessary,  or  replace 
the  car  with  a  new  one;  and  that  all  of  the 
expense  and  work  done  on  the  car  for  which 
plaintiff  claims  pay  was  done  by  the  plaintiff 
company  at  its  own  instance  and  not  at  de- 
fendant's request.  The  answer  further  al- 
leges that  after  the  car  was  so  kept  a  long 
time  it  was  returned  to  Cheyenne  and  it  was 
stated  to  defendant  that  a  new  engine  had 
been  put  in,  but  that  the  substituted  engine 
was  an  old  one,  badly  worn  in  all  its  parts 
and  practically  worthless;  "and  that  nothing 
was  furnished  the  defendant*  by  way  of  work 
or  material  save  at  the  option  of  the  said 
corporation  that  sold  the  ear  and  while  it 
was  endeavoring  to  put  the  car  in  commis- 
sion; that  during  the  time  said  corporation 
was  trying  to  fix  said  car  it  ran  it  a  good 
many  miles  without  the  consent  of  the  de- 
fendant, and  the  gasoline  used  by  the  said 
corporation,  and  for  which  it  now  claims  pay, 
was  used  by  it  for  its  own  pleasure  and  not 
for  the  defendant." 

For  further  answer  and  by  way  of  crosa 
demand  the  same  facts  are  substantially 
again  alleged;  that  the  car  so  bought  of  the 
pUiintiff  instead  of  being  worth  $1,350  is  and 
was  of  no  value  whatsoever;  and  that  by 
reason  of  the  failure  of  the  plaintiff  to  fix 
the  car  so  that  it  would  work  or  give  the 
defendant  a  new  car  as  it  agreed  to  do,  the 
flefendant  has  been  damaged  in  the  sum  of 
^1,3*50,  and  judgment  is  denuuided  therefor. 
The  reply  denies  generally  the  allegations  oi 
the  answer  and  cross  demand,  and  also  spe- 
cific&Hy  that  [229]  the  Studebaker  Colorado. 
Vdiicle  Company  was  the. representative  and 
agent  of  the  plaintiff  in  1910  or  at  any  other 
time. 

The  cause  was  tried  to  a  jury,  without  any 
evidence  being  offered  by  the  plaintiff  in  sup- 
port of  its  claims  alleged  in  the  petition,  and 
a  verdict  was  returned  in  favor  of  the  defend- 
ant for  $560.  Judgment  was  entered  upon 
the  verdict,  after  the  overruling  of  plaintiff's 
motion  for  a  new  trials  and  the  plaintiff 
hrings  error.  It  is  stated  in  the  brief  for 
<'ach  of  the  parties  that  prior  to  the  trial  the 
phintiff  dismissed  its  eause  of  action,  and 
the  ease  will  be  considered  on  that  theory, 
though  there  is  nothing  in  the  record  showing 
^uch  dismissal,  except  a  mere  reference  to  the 
fact  thereof  at  one  place  in  the  transcript  of 
the  testimony  and  plaintiff^s  failure  to  pro- 
duce any  evidence  in  support  of  the  petition. 
Whether  or  not  there  was  a  formal  dii^missal, 
it  is  at  least  evident  that  the  plaintiiF  aban- 


doned its  alleged  cause  of  action,  and  the  case 
appears  to  have  proceeded  to  trial  on  the 
defendant's  counterclaim  under  the  provision 
of  the  statute  (Comp.  SUt.  1910,  Sec.  4611) 
that  where  a  counterclaim  is  pleaded  the  de- 
fendant may  proceed  to  the  trial  oi  his  claim, 
although  the  plaintiff  has  dismissed  his  ac' 
tion  or  fails  to  appear. 

The  first  question  to  be  considered  is 
whether  defendant's  alleged  oause.  of  action 
is  pleadable  as  a  counterclaim  in  this  action, 
counsel  for  the  plaintiff  contending  that  it 
is  not.  It  is  argued  in  support  of  that  con- 
tention that  the  counterclaim  could  not  have 
arisen  out  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of  the 
plaintiff's  claim,  since  the  defendant's  cause 
of  action,  if  established,  accrued  before  the 
indebtedness  sued  on  by  the  plaintiff  was  in- 
carred;  and  that  it  is  not  connected  with  the 
subject  of  the  action,  for  that  was  to  recover 
an  alleged  amount  due  upon  an  account  for 
supplies  and  labor  in  repairing  an  automo- 
bile, and  although  the  car  sold  to  defendant 
was  the  one  repaired  it  does  not  appear  that 
such  repairs  were  required  by  the  alleged 
warranty  or  made  necessary  by  the  breach 
th^eof.  [280]  But  counsel  are  mistaken  in 
assuming  by  their  argument  that  the  account 
sued  on  had  no  relation  to  the  sale  and  pur- 
chase of  the  car  or  the  alleged  warranty 
thereof.  Although  it  does  not  seem  to  be 
specifically  allied  in  the  answer  that  the 
varions  items  of  supplies  and  labor  stated  in 
the  account  sued  on  were  for  the  repair  or 
work  upon  defendant's  said  car,  we  think 
that  fact  might  fairly  be  inferred  from  what 
is  alleged;  and  the  evidence  shows,  or  at 
least  tends  strongly  to  show,  that  such  sup- 
plies were  furnished  and  the  labor  performed 
for  and  upon  said  car  in  an  attempt  to  rem- 
edy the  defect  which  prevented  it  from  work- 
ing properly;  unless  the  evidence  to  that 
effect  shonld  be  excluded  on  the  ground  that 
there  was  no  proper  or  snfikient  proof  that 
the  party  from  wboni  the  defendant  pur- 
chased the  car  and  who  made  the  repairs  or 
did  the  work  upon  the  car  was  plaintiff's 
agent.  The  evidence  respecting  these  matters 
will  be  more  specifically  referred  to  when 
considering  other  questions  in  the  case. 

The  statute  provides  that  a  counterclaim 
which  may  be  set  forth  by  a  defendant  in  bin 
answer  must  be  one  existing  in  favor  of  the 
defendant  and  against  the  plaintiff,  between 
whom  a  several  judgment  might  be  had  in 
the  action,  and  arising  out  of  the  contract  or 
transaction  set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action.  ( Comp. 
Stat.  1910,  Sec.  4391.)  Conceding  that  this 
counterclaim  did  not  arise  out  of  the  contract 
or  transaction  alleged  as  the  foundation  of 
plaintiff's  claim,  we  think  it  ii  to  be  regarded 
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as  connected  with  the  eubjeet  of  the  action, 
and  for  that  reason  properly  pleadable  in  the 
action  as  a  counterclaim,  if  shown  to  be  a 
claim  existing  against  the  plaintiif. 

It  is  not  necessary  to  hold  to  sustain  the 
counterclaim  that  the  subject  of  the  action 
brought  by  the  plaintiff  was  specilically  the 
car  sold  to  the  defendant,  or  the  transaction 
of  the  sale  and  purchase  of  the  car,  though 
under  the  averments  of  the  answer  and  the 
evidence  it  would  not  be  diflicult  to  find  a 
close  relation  between  the  sale  and  the  work 
done  upon  the  [231 J  car.  But  it  would  hard- 
ly be  contended  that  defendant's  alleged  cause 
of  action  would  not  be  pleadable  in  the  action 
if  it  had  been  brought  for  the  purchase  price 
of  the  car.  Although  the  purchase  priee  had 
been  paid,  if  the  plaintiff  sold  and  warranted 
the  car  as  alleged  by  the  counterclaim  and 
as  the  evidence  tends  to  show,  it  was  the 
duty  of  the  plaintiff  to  make  sueh  warranty 
good,  and  since,  according  to  tbe  averments 
of  the  answer  and  the  evidence  on  the  part 
of  the  defendant,  the  plaintiff  requested  and 
was  given  the  opportunity  to  put  the  car  in 
a  good  running  or  working  condition,  and 
the  supplies  were  furnished  and  the  labor 
performed  for  that  purpose,  those  facts  would 
not  only  be  a  complete  defense  to  the  action, 
but  show  the  counterclaim  to  be  directly  con- 
nected with  the  subject  of  the  action,  whether 
the  "subject  of  the  action"  is  to  be  regarded 
as  the  ear,  or  the  sale  thereof,  or  the  right 
claimed  to  recover  the  value  of  the  labor 
and  supplies.  The  courts  seem  to  have  found 
some  diffiioultj  in  formulating  a  general  rule 
applicable  to  all  cases  for  determining  what 
constitutes  the  subject  of  the  action  within 
the  meaning  of  a  statutory  provision  defining 
a  counterclaim  as  in  our  statute  above  re- 
ferred to.  (Pomeroy's  Rem.  k  Remedial 
Rights,  Sees.  774-776.)  Without  attempting 
a  thorough  discussion  of  that  qiiestion  we 
deem  it  suffioionjb  in  this  case  to  s%y  that  a. 
general  rule  may  be  deduced  from  the  au-- 
thorities  to  the  effect  that  within  the  mean* 
ing  of  such  a  statute  the  "subject  of  the  ac- 
tion" is  either  the  property  involved  (as  in 
tbe  case  of  a  real  action  or  for  the  recovery 
of  chattels),  or  a  right  alleged  to  have  been 
violated.  (Glen,  etc.  Mfg.  Co.  v.  Hall,  dX 
N.  Y.  22a,  10  Am.  Rep.  278;  Baltimore,  etc. 
R.  'Co.  V.  Hollenberger,  76  Ohio  St.  177,  81 
X.  E.  184;  Pomeroy's  Rem,  &  Remedial 
Rights,  Sec.  775.)  The  author  of  the  work 
last  cited  states  as  his  view  that  the  "subject 
of  the  action"  is  the  plaintiff's  principal  pri* 
mary  right  which  has  been  broken,  and  by 
means  of  whose  breach  a  remedial  right 
arises,  and  he  says  in  the  section  cited: 

"Thus,  the  right  of  property  and  posses- 
sion in  ejectment  and  replevin,  the  right  of 
possession  in  trover  or  trespass,  [232}  the 
light  to  the  money  in  aU  cases  of  d^bt,  and 


the  like,  would  be  the  'subject'  of  the  resptx:- 
tive  actions.  Although  in  a  certain  sense, 
and  in  some  classes  of  suits,  the  things  tliifui- 
selves,  the  land  or  chattels,  may  be  regarded 
as  the  'subject,'  and  are  sometimes  epoken 
of  as  such,  yet  this  cannot  be  true  in  all 
cases;  for  in  many  actions  there  is  no  such 
specific  thing  in  controversy  over  which  a 
right  of  property  exists.  The  primary  right, 
however,  always  exists,  and  is  always  the 
very  central  element  of  the  oontroversy 
around  which  all  the  other  elements  are 
grouped,  and  to  which  they  are  subordinate. 
.  .  .  It  seems,  therefore,  more  in  accord- 
ance with  the  nature  of  actions  and  more  in 
harmony  with  the  language  of  the  statute  to 
regard  the  'subject  of  the  action,'  as  denoting 
the  phiintiff's  principal  primary  right  to  en- 
force or  maintain  which  the  action  is  brought, 
than  to  regard  it  as  denoting  the  specific 
thing  in  regard  to  which  the  legal  contro- 
versv  is  carried  on." 

Several    assignments    of    error    are    based 
upon  the  admission  of  evidence  as  to  state- 
ments   of    alleged    agents    of    the    plaintiif. 
From  the  evidence  is  appears  that  the   car 
was  purchased  sometime  in  July,  1910,  being 
then  delivered  to  the  defendant  At  Denver  by 
the  Stndebaker  Colorado  Vehicle  Company  to 
whom  the  purchase  price,  $1,360,  was  paid. 
Mr.    Dildine,   an   automobile   sales  agent    or 
dealer  through   whom   in   the  first   instance 
the  car  was  bought,  accompanied  the  defend- 
ant to  Denver  for  the  purpose  of  receiving 
the  car  and  bringing  it  to  Cheyenne,  where 
the  defendant  resided.     The  defendant  teati- 
iied  that  at  the  time  of  the  purchase  he  was 
given  a  guarantee  printed  in  a  book  which 
was  introduced  in  evidence,  showing  in  large 
print  on  the  out8i4e  front  cover  the  follow- 
ing:     "Price  List  of  Parts  E-M-r  30    (the 
word   'Thirty*   running   through    the   figures 
30)    Manufactured   by   Studebakcr    Corpora- 
tion E-M-F  Factories  Detroit- Michigan.''     In 
the  body  of  the  book  and  in  the  "Introduc- 
tion," under  the  head  of  "Replacements,"  the 
following  appears:      "Our  guarantee   means 
just  wliat  it  says.    You  will  find  a  facaimile 
following  this  introduction.     Read  it.     The 
Stndebaker  [233]  Corporation  E-M-F  Facto- 
ries, guarantees  for  one  year  from  date   to 
(of)   purchase  every  part  of  the  car,  except 
tires  (which  are  guaranteed  by  the  manufac- 
tarers),  and  will  replace  any' such  part  free 
of  charge  within  that  time  if  break  or  defect 
is  not  the  result  of  neglect,  misuse  Or  acci- 
dent."    At  the  end  of  the  introduction  ap- 
pears the  printed  name  and  address:     "The 
Stndebaker  Corporation  E-M-F  Factories  De- 
troit,  Midiigan."     On   another  page   of  the 
book   appears   a   printed   form  of   guaranty, 
which  in   substance  and  effect  certifies  that 
the    Stndebaker    Corporation    warrants    and 
guarantees   the   automobile  cohered  therebv 
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for  one  full  year  from  the  date  of  sale  by 
dealer,  including  all  material  and  equipment 
(tires  excepted)  used  in  connection  with  the 
construction  of  such  automobile;  and  that  if 
any  part  or  parts  of  the  car  break  or  prove 
defective  \rithin  one  year,  and  the  customer 
shall  forthwith  communicate  the  facts  to  The 
Studebaker  Corporation  or  one  of  its  author- 
ized dealers,  giving  the  number  of  the  car, 
and  the  name  of  the  dealer  from  whom  the 
car  was  bought,  and  the  date  of  purchase, 
and  if  it  shall  appear  that  such  breakage  was 
not  in  fact  due  to  misuse,  negligence  or  acci- 
dent. The  Studebaker  Corporation  will  fur- 
nish such  new  part  either  at  a  branch  house, 
or  at  its  factory  in  Detroit,  free  of  charge  to 
the  owner. 

The  defendant  testified  as  to  his  experience 
with  the  car  after  receiving  it  as  follows: 

"Mr.  Dildine,  Mr.  Stone  and  his  wife  and 
my  wife   and  myself  went  to  Denver  to  get 
this   car,    and   we   went   to   this   Studebaker 
place  and  selected  this  car  and  had  the  mat- 
ter fixed  up,  and  the  next  morning  early  we 
i>tarted  for  Cheyenne.     We  drove  out  in  the 
i-ar  with  Mr.  Dildine  driving  and  Mr.  Stone 
and  myself  in  the  car.    We  turned  and  went 
down,  I  think  it  is  16th  street,  and  when  we 
^'ot  about  half   way   down   the  block  going 
nurth,  he   started   to  put  it  into  the   inter- 
mediate   gear   and   he   couldn't   mesh    it — it 
wouldn't  work.    He  said  There  is  something 
wrong  with  it,*  and  then  he  kept  working*  on 
it  and  said  'I  will  have  to  go  back  to  th'3 
siai-age.'     ...     He  turned  and  went  back 
into  the    [234]    garage   and   said  something 
was  wrong  with  the  transmission,   it  won't 
work.     He   said   that  to   the  people   in   the 
;»arage  there.    I  think  Mr.  Potter  was  at  the 
itead  of  this  institution  at  that  time.    They' 
commenced  working  on  it  and  they  saw   it 
wouldn't  work.    He  commenced  with  a  ham- 
mer, and   I  said  'If  you   have  got  to  start 
that  way  with  that  car,  I  don't  w^ant  it  and 
I  won't   take  it,*  and  I  went  t6  the  liotel. 
After  I  had  been  there  a  while  Mr.  Dildine 
come  up  and  wanted  to  know  if  I  would  be 
satisfied  if  they  took  off  the  box,  or  whatever 
you  call  it — the  body — ^and  put  it  on  the  run- 
ning gear  of  a  car  that  was  in  the  sample 
room,  if  that  would  be  satisfactory  to  me. 
I  said  it  would,  if  the  car  was  right,  was  a 
good  car  and  worked  all  right,  I  had  no  ob- 
jection.    They   worked  on   it   all   night   and 
about  ten  o'clock  Ihe  next  morning  we  started 
for  Cheyenne,  and  Mr.  Dildine  drove  the  car. 
He  kept  complaining  of  the  car.    He  said  it 
wouldn't  pull  and  didn't  act  ri'^ht,  and  we 
never  got  any  further  than  Fort  Collins  that 
night.     We  stayed   there  all   night.     .     .     . 
We  left  there  just  at  day  light  and  we  got 
■  here  in  Cheyenne  along  way  in  the  afternoon 
with  the  car.     I  complained   of  it,   and   he 
brought  it  up  to  my  barn  and  I  started  to 
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drive  it.  I  went  baek  and  told  htm  something 
was  wrong  with  that  oar  and  he  could  take 
it  back,  that  I  wouldn't  accept  it,  and  he 
said  'General,  give  us  a  chance.  That  isn't 
working  right.' " 

After  stating,  over  objection,  that  Mr.  Dil- 
dine was  the  agent  here  at  that  time,  and 
that  he  had  purchased  the  car  through  him, 
he  testified  further:  ^'He  (referring  to  Mr. 
Dildine)  said:  ^Tbis  is  a  big  company  and 
they  will  make  that  car  right.  Give  us  a 
chance.  I  am  just  getting  in  here  selling 
these  cars  and  they  will  make  this  car  good.' 
I  said  'I  wouldn't  have  a  car  in  the  condition 
it  is  in.  It  will  not  pull  on  high,'  and  the 
matter  went  along  and  he  told  me  one  day — 
lie  told  me  an  agent  of  the  Company  was  here 
and  that  he  was  an  expert  and  that  he  woukl 
look  the  car  over  and  see  what  was  the  matter 
with  it."  Continuing,  he  testified  in  suli- 
stance  that  the  man  referred  to,  a  Mr.  Lake 
of  the  Studebaker  Company,  took  the  car 
with  another  person  and  [^5]  himself  into 
the  country  a  little  ways  to  see  what  was 
the  matter  with  it,  and  that  after  having 
attempted  to  adjust  a  difficulty  with  it,  he 
said  that  there  was  no  use  trying  to  go  any 
further,  and  that  they  then  turned  and  came 
back  to  Mr.  Dildine's  garage — ^that  they  took 
the  engine  down  and  tested  it  out  as  to 
ignition  to  see  if  each  cylinder  was  striking; 
that  they  then  took  the  ear  down  to  see  what 
the  trouble  was  with  the  transmission,  and 
that,  as  he  believed,  they  sent  down  to  the 
Studebaker  Company  in  Denver  for  a  car- 
buretor, but  did  not  get  what  was  needed, 
and  that  finally  they  took  a  carburetor  off 
a  car  of  Mr.  Dildine's  and  put  it  on  defend- 
ant's car.  That  thev  then  started  out  with 
the  car  again,  worked  on  It  for  three  or  four 
days,  when  Mr.  Dildine  said  that  there  was 
something  wrong  with  the  car — he  did  not 
know  what  it  was,  but  he  would  report  it 
to  the  company  Sn  Denrer.  That  he  (Dil- 
dine) then  went  to  Denver,  and  the  witness 
afterwards  also  went  there.  That  he  then 
met  Mr.  Wilson  who  was  at  the  head  of  the 
company  at  that  place.  That  Mr.  Wilson 
then  said  to  him  with  reference  to  the  trouble 
with  the  car  that  if  anything  was  wrong  with 
the  engine  he  i^ould  put  in  a  new  one  and  if 
that  was  not  enough  to  make  good,  he  would 
give  him  a  new  car. 

In  his  testimony  defendant  fixed  the  time 
of  Mr.  Lake's  visit  to  Cheyenne  as  September 
or  October.  The  exact  time  when  he  went  to 
Denver  and  met  Mr.  Wilson  was  not  stated, 
except  it  was  after  Lake  had  tested  the  car 
in  Cheyenne;  but  it  must  have  been  sometime 
prior  to  January,  1J>11,  when  one  Rosbofough 
was  sent  to  Chevenne  to  examine  the  car. 
On  the  occasion  of  defendant's  conversation 
with  Mr.  Wilson  he  had  gone  to  Dcmver  in 
the  car,  and  after  his  talk  with  Mr.  Wilson 
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he  testified  they  sent  a  matt  from  the  garage 
there  to  go  out  in  the  car  with  the  defendant 
and  test  it;  that  it  failed  to  work  satisfac- 
torily and  was  brought  back  to  the  garage 
and  left  there,  the  defendant  returning  to 
Cheyenne;  that  afterwards  he  went  to  Denver 
with  Mr.  Dildinc  and  they  came  back  to 
Cheyenne  with  the  car,  the  defendant  driving 
it,  but  it  continued  to  work  badly,  and  its 
condition  [236]  was  thereupon  again  reported 
to  the  Denver  company  who  then  sent  a  man 
named  Hosborough  to  test  the  car;  that  after 
testing  it,  together  with  other  cars  of  the 
.^^ame  make,  Kosborough  asked  him  how  they 
could  settle  the  matter,  and  the  defendant 
replied  that  if  the  car  was  all  right  and  as 
good  as  any  other  E-M.F  he  had  nothing  to 
compromise,  "but  if  it  isn't,  I  expect  you  and 
the  company  to  make  the  car  good,  or  you 
take  it  back  and  I  want  my  money."  lliat 
Roeborough  then  said  there  ia  something 
wrong  with  the  car  but  he  did  not  know  what 
it  waa,  and  he  asked  the  defendant  to  let 
him  take  the  car  to  Denver;  this  occurring 
in  January  or  February,  1911.  That  the  do- 
fendant  consented  to  that,  and  it  was  done. 
That  the  defendant  became  ill  early  in  March 
and  was  confined  to  his  house  until  in  June 
lie  went  to  California^  returning  in  Septem- 
l)er,  1911,  during  which  period  until  his  re- 
turn he  did  not  see  the  car,  but  when  he 
returned  the  car  was  in  the  Dildine  garage 
in  Cheyenne ;  and  it  was  reported  to  him  that 
a  new  engine  had  been  put  in,  but  he  after- 
wards discovered  that  it  was  an  old  engine 
repaired  or  reconstructed  and  in  imperfect 
condition.  He  further  testified,  and  Ms  testi- 
mony in  that  respect  is  amply  corrohorated 
by  the  testimony  of  other  witnesses,  that 
after  such  return  of  the  car  it  did  not  work 
well  at  any  time.  No  witness  seemed  to  be 
able  to  locate  the  exact  cause  of  the  trouble, 
but  it  was  generally  stated  to  be  the  lack  of 
power  supposed  to  result  principally  from  a 
defective  engine.  It  was  during  the  period 
that  the  car  remained  in  Denver  after  Ros- 
boroi^h  had  taken  it  there,  as  we  understand 
the  evidence,  that  the  repairs  were  made  re- 
suiting  in  the  charges  for  supplies  and  labor 
stated  in  the  aoeount  sued  on. 

The  admission  of  defendant's  testimony  re- 
lating to  Lake's  and  Rosborough's  statements 
was  objected  to  and  is  here  complained  of  on 
the  ground  that  it  was  attempted  thereby  to 
T)rove  the  agency  of  said  parties  by  their 
own  declarations,  and  that  there  was  no 
other  proof  of  their  agency  sufficient  to  jus- 
tify tlie  admission  of  such  statements.  It 
appears  from  the  record  that  the  rule  was 
well  understood  and  intended  [237]  to  be 
complied  with  and  enforced  during  the  trial 
that  the  fact  of  agency  could  not  be  estab- 
lished by  the  declaration  of  the  alleged 
agent;  and  as  to  the  two  parties  named  we 


discover  no  attempt  to  prove  the  fact  of  their 
agency  by  their  statements,  or  declarations. 
Independent  circumstantial  evidence  was  in- 
troduced for  that  purpose,  which  we  think 
was  at  least  sufficient,  as  held  by  the  trial 
court,  to  submit  to  the  jury  for  their  con- 
sideration in  determining  the  fact  of  agency. 
However,  the  statements  of  these  two  persona 
were  confined  in  effect  to  admissions  respect- 
ing the  defective  condition  of  the  car,  and 
that  it  was  defective  was  abundantly  estab- 
lished by  other  testimony,  though  there  is 
some  conflict  as  to  the  nature  and  effect  of  the 
trouble  presented  by  the  teatinwny  of  Mr. 
Dildine. 

There  is  some  conflict  in  the  evidence  con- 
cerning the  relation  between  the  Studebaker 
Colorado  Vehicle  Company  and  the  plaintiff, 
presenting  the  question  of  fact  whether  that 
company  was  a  mere  dealer  in  automobiles 
and  acted  only  as  such  in  selling  the  car  to 
the  defendant,  or  was  a  sales  agent  of  the 
plaintiff  and  made  the  sale  in  that  capacity. 
The  jury  must  have  found  that  said  company 
sold  the  car  as  plaintiff's  ag^nt  or  represen- 
tative, or  at  least  with  authority  to  sell  the 
car  with  plaintiff's  warranty  and  furnish  the 
necessary  parts  or  labor  to  put  the  car  in 
proper  condition;  and  we  think  the  evidence 
sufficient  to  sustain  such  a  finding. 

Authenticated  copies  of  certain  certificates 
of  incorporation  were  offered  by  the  plaintiflT 
and. admitted  in  evidence  for  the  evident  pur- 
pose of  showing  that  the  plaintiff  company 
was  not  in  existence  at  the  time  of  the  sale; 
one  of  the  certificates  showing  the  incorpora- 
tion of  ''The  Studebaker  Corporation,"  under 
the  laws  of  New  Jersey,  on  February  14,  1911, 
and  another  the  incorporation,  under  the  laws 
of  tl^e  same  state,  on  August  14,  1911,  of 
"The  Studebaker  Corporation  of  America." 
And  the  secretary  of  the  Denver  company 
testified  that  said  company  was  not  an  agent 
of  either  of  said  Studebaker  corporations,  but 
handled  Studebaker.  cars.  On  cross-examina- 
tion he  admitted  that  his  [238]  company  was 
advertised  as  distributing  agents,  which  he 
said  was  merely  a  method  of  advertising; 
and  also  that  he  had  recently  visited  Chey- 
enne, but  acting,  as  he  said,  for  his  own 
company,  and  explained  to  the  defendant  on 
that  occasion  the  policy  of  his  company,  and 
all  Studebaker  companies,  and  proposed  a 
certain  thing  to  him,  which  was  met  by  a 
counter  proposition  by  the*  defendant,  and 
that,  as  a  result  thereof,  he  (the  witness) 
had  wired  to  and  received  an  answer  from 
the  plaintiff.  He  was  not  asked  to  and  did 
not  state  what  the  respective  propositions 
were,  or  what  he  wired  to  the  plaintiff  or 
the  answer  thereto;  the  court  having  pre- 
viously announced  that  any  evidence  of  an  . 
offer  of  compromise  would  not  be  admitted. 
The  same  witness  further  testified  that  his 
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company  bought  the  car  sold  to  defendant 
from  the  Everitt-Metzger-Flanders  Company, 
and  in  that  connection  a  draft  for  $6,585 
was  offered  and  admitted  in  eridence,  which 
the  witness  said  included  the  cost  price  of 
the  car  sold  to  defendant,  and  which  appears 
to  have  been  drawn  by  "The  E-M-F  Com- 
pany" at  Detroit,  Michigan,  upon  the  "Stude- 
baker  Bros.  Mfg.  Co.,  Denver,  Colo."  and 
dated  May  3,  1910,  and  which,  as  we  under- 
stand his  testimony,  was  paid  by  the  Stude- 
baker  Colorado  Vehicle  Company.  In  the 
same  connection  a  bill  or  invoice  was  also 
admitted  in  evidence  dated  April  22,  1910, 
stating  April  5,  1910,  as  the  "order  date,** 
which  the  witness  identified  as  probably  for 
the  car  in  question.  On  its  face  the  invoice 
was  from  or  by  the  "E-M-F  Company,  De- 
troit, Mich."  and  mentions  as  directions  for 
shipment,  "Order  of  Everitt-Metzger-Flan- 
ders Co.  Denver,  Colo.  Studebaker  Bros.  Col. 
Veh.  Co.,"  and  the  price  as  $1,250  loss  18 
per  cent,  making  the  net  price  $1,025.  It 
included  also  some  extras  not  here  involved. 
Respecting  the  corporate  name  and  identity 
of  the  plaintiff  and  the  pj^riod  of  its  exist- 
ence, it  appears  that  the  defendant  claimed 
on  the  trial  that  the  incorporation  of  "The 
Studebaker  Corporation"  and  "The  Stude- 
baker Corporation  of  America*'  respectively, 
under  the  certificates  aforesaid,  [239]  was 
in  each  instance  a  re-incorporating  or  reor- 
ganization under  another  name  of  a  company 
or  concern  already  in  existence,  and  of  the 
particular  company  that  manufactured  and 
9oId  the  car  purchased  by  the  defendant.  In 
support  of  that  claim  the  defendant  intro- 
duced in  evidence  not  only  the  published  book 
above  mentioned,  appearing  to  have  been  is- 
sued by  the  Studebaker  Corporation  and 
li^iven  to  defendant,  as  he  testified,  in  1910 
when  he  bought  the  car,  but  other  and  later 
books  each  entitled  "iStudebaker  Proof  Book" 
purporting  to  have  been  published  by  the 
plaintiff,  and  containing  statements  as  proof 
of  the  reliability  of  the  plaintiff  company  and 
the  quality  of  its  manufactured  products  to 
the  effect  that  the  institution  had  been  en- 
gaged in  successful  manufacturing  for  many 
years.  Our  attention  in  called  to  a  place  in 
one  of  the  books,  which  we  understand  was 
distributed  in  1032,  where  it  is  stated:  "This 
^eat  establishment  (referring  to  the  Stude- 
haker  automobile  factories)  is  the  develop- 
ment of  61  years  exprrience  in  successful 
manufacturing.  The  Studebaker  reputation 
for  honesty  and  quality  of  manufacture  is 
literally  universal."  And  to  a  subsequent 
page  of  the  same  book  where  it  is  stated: 
"The  Studebaker  Corporation  has  built  up 
its  organization  through  sixty  year^  of  expe- 
rience." And  to  another  book  probably  issued 
in  1913,  where  it  is  stated:  "We  call  this 
little  volnme  our  *Proof  Book.*    The  facts  it 


contains  .  .  .  should  prove  to  you  the 
big,  solid  foundation  of  scientific  manufac- 
ture and  honest  purpose  on  which  has  been 
built  the  Studebaker  business  success  of  more 
than  sixty  years'  standing."  And  this  also: 
"Back  of  the  Inspector  General  there  is  the 
General  Manager.  .  .  .  It  is  he  who  must 
see  to  it  that  the  Studebaker  Corporation 
to-day  lives  up  to  its  policy  of  sixty  years* 
standing."  These  books  contain  other  mate- 
rial statements^  including,  in  the  one  first 
mentioned,  a  list  of  "Distributing  Branches.*' 
naming  among  them  the  Stndebaker-Colorado 
Vehicle  Co.  at  Denver,  Colo.,  and  in  one  or 
both  of  the  others  a  reference  to  plaintiff's 
vast  sales  organization,  and  [240]  its  large 
number  of  branches,  covering  this  entire  coun- 
try, so  that  "hardly  a  city  of  any  size  can 
be  found  in  which  there  is  not  a  Studebaker 
representative."  The  certificate  of  February 
14,  1911,  incorporating  the  "The  Studebaker 
Corporation,"  states  among  the  objects  for 
which  the  company  was  formed  the  following : 

"(1.)  To  purchase,  acquire,  receive  and 
take  over  <1)  the  assets  and  property  of 
every  character  whether  tangible  or  intangi- 
ble and  including  good-will  .  .  .  of  (a) 
Studebaker  Brothers  Manufacturing  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Indiana,  and 
engaged  in  the  manufacture  and  sale  of  au- 
tomobiles, carriages,  wagons  and  other  vdii- 
cles  at  South  Bend,  Indiana,  and  elsewhere: 
and  (b)  Everitt-Metzger-Flanders  Company, 
a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Michigan  and  en- 
gaged in  the  manufaeture  and  sale  of  auto- 
mobiles and  other  kindred  articles  in  the 
City  of  Detroit,  Michigan,  and  elsewhere' — 
subject  to  the  debts,  Hahilitles  and  obliga*^ 
tions  of  said  corporations,  as  shown  on  their 
respective  books  of  account;  .  .  .  (2.)  To 
empower  any  of  the  present  directors  of  either 
said  Studebaker  Brothers  Manufacturing 
Conspany  or  said  Everitt-Metzger-Fland(*rs 
Company,  to  be  and  become  incorporators, 
directors  and  stoekholders  in  this  Company 
and  as  such  incorporators,  directors  and 
stockholders  to  vote  for  and  authotiase  the 
acquisition  of  the  property  and  shares  of 
stock  of  said  Studebaker  Company  and  said 
Flanders  Company  and  to  relieve  the  incor- 
porators and  directors  of  this  Company  from 
any  disqualification  which  might  otherwise 
exist,  from  so  acting." 

Aside  from  the  inferences  in  favor  of  de- 
fendant's contention  that  these  facts  might 
warrant,  other  evidence  on  the  subject  was 
introduced  by  the  defendant,  consisting  of 
letters  passing  between  the  plaintiff  and  de- 
fendant. Those  written  by  the  plaintiff 
mi?ht,  we  think,  be  reasonablv  understood  as: 
tacitly  admitting  that  tt  was  practically  the 
same   company   that  had   manufactured   de-| 
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feiidant's  car,  or  had  assumed  [241]  the  obli- 
gation of  such  company  with  reference  to  it, 
and  that  the  Denver  company  was  its  agent 
and  acted  as  its  representatives  in  the  sale  of 
the  car.  Shortly  after  September  I,  1912,  the 
defendant  received  a  letter  of  that  date  pur- 
porting to  be  written  from  the  general  offices 
at  South  Bend,  Indiana,  of  The  Studebaker 
Corporation,  and  to  be  signed  by  said  corpo- 
ration in  that  name,  stating:  **We  are  veri- 
fying the  accounts  of  our  Denver  Branch  and 
find  the  following  charges  against  your  ac- 
count, vi£.:  $293.15.  Please  be  kind  enough 
to  advise  us,  by  returning  this  memorandum, 
properly  noted,  in  the  enclosed  envelope, 
whether  or  not  the  account  is  correct  and 
oblige."  The  defendant  returned  that  letter 
to  plaintiff,  as  requested,  on  October  8,  1012, 
and  stated  that  the  account  was  incorrect, 
that  he  did  not  owe  the  Denver  Branch  any- 
thing, that*  he  was  confined  to  his  home  by 
sickness  and  as  soon  as  he  was  able,  probably 
in  a  few  days,  he  would  send  a  true  state- 
ment of  the  treatment  received  from  their 
agents.  The  amount  stated  in  said  letter  to 
the  defendant  was  the  exact  amount  of  the 
account  sued  on,  excepting  certain  credits 
allowed  before  suit  brought,  and  clearly  rep- 
resented the  repairs  aforesaid. 

On  November  13,  1912,  the  defendant  wrote 
the  Studebaker  Corporation,  addressing  it  at 
South  Bend,  Indiana,  setting  out  the  facts  of 
his  purchase  of  the  car,  its  defective  condi- 
tion, his  continual  complaints  about  it,  the 
sending  of  men  here  from  Denver  to  test  it, 
his  calling  Mr.  Wilson's  attention  to  the 
matter,  and  what  the  latter  liad  said  about 
it,  and  other  things  that  had  occurred  in  con- 
nection with  the  matter  up  to  that  time,  and 
concluding  the  letter  as  follows:  ^'I  believe 
I  am  entitled  to  better  treatment  at  the  hands 
of  your  agents,  and  that  you  should  send  a 
representative  here  to  thoroughly  investigate 
this  matter,  and  I  further  believe  that  you 
will  agree  with  me  that  I  have  not  had  a 
square  deal.  .  .  .  There  are  a  great  many 
other  details  I  have  not  gone  into  that  I 
would  be  very  much  pleased  to  present  to 
your  representative  on  reaching  here.  Please 
advise'  me  if  these  suggestions  meet  [242] 
with  your  approval,  and  if  you  will  send  a 
representative.  If  so»  advise  me  at  what  time 
he  will  conote,  so  that  I  may  be  prepared  to 
furnish  him  every  detail  connected  with  this 
matter." 

The  first  answer  to  that  letter  was  from 
the  Studebaker  Corporation  E-M-F  Factories, 
Detroit,  Michigan,  dated  November  21,  1913, 
and  stated  that  defendant's  letter  had  been 
referred  to  "our  Denver  Branch,  for  their 
report  on  this  transaction."  Further  answer- 
ing the  letter  the  Studebaker  Corporation, 
that  name  being  printed  upon  the  letter  head, 
and    under    which    appears    (also    printed) 


"E-M-F  Factories  Detroit,  Michigan/'  on  Jan- 
uary 8,  1913,  wrote  the  defendant  commencing 
as  follows:  "With  further  reference  to  cor- 
respondence passing  between  us  relative  to  a 
charge  on  the  books  of  our  Denver  Branch, 
beg  to  advise  that  we  have  taken  this  mutter 
up  with  our  Denver  Branch,  as  well  as  with 
Mr.  Wilson,  who  is  now  acting  as  Special 
Representative  in  our  Eastern  Territory." 
And  it  was  further  stated,  among  otlicr 
things,  as  follows:  "Mr.  Wilson  advised  u< 
that  quite  a  good  deal  of  work  was  put  on 
the  car  before  the  motor  was  changed  and 
when  they  finally  decided  to  change  the  mo- 
tor, he  selected  cue  that  was  an  exceed ingl3- 
good  puller,  but  that  when  this  motor  wuh 
installed  in  your  car  the  same  effect  was 
obtained,  when  it  was  finally  decided  to 
change  the  tires,  putting  on  our  standard 
size  tires,  after  which  the  car  worked  per- 
fectly and  had  an  abundance  of  power. 
.  .  .  While  the  report  that  we  have  re- 
ceived in  this  case  would  seem  that  your 
difficulties  have  been  caused  by  conditions 
over  which  we  had  no  control  and  for  which 
we  could  not  be  held  responsible,  and  the 
invoices  with  possible  slight  corrections 
should  be  paid  by  you,  we  are  recommending 
to  the  Denver  branch  that  some  allowances 
be  made  on  this  account  and  trust  when  you 
receive  these  allowances,  you  will  see  your 
way  clear  to  pay  the  balance  due."  Follow- 
ing that  letter  the  defendant  received  a  letter 
from  the  **Tho  Studebaker  Corporation  of 
America"  purporting  to  have  been  written  at 
[243]  the  Denver  branch  of  the  Studebaker 
Automobile  Division  (the  printed  letter  head 
containing  that  information),  in  which  it  was 
stated  that  upon  the  advice  of  the  home  ofTict* 
a  credit  memorandum  amounting  to  $27.82 
was  enclosed  covering  all  "parts"  charged  to 
the  defendant  on  repair  work,  as  shown  by 
his  balance.  And  on  March  18,  1913,  usinj; 
a  letter  head  upon  which  is  printed  "T1i«- 
Studebaker  Corporation,  General  OfTic;»s. 
South  Bend,  Ind.,  U.  S.  A.,"  a  letter  was 
addressed  to  the  defendant  at  Cheyenne  and 
signed  in  typewriting,  "The  Studebaker  Cor- 
poration," stating  in  substance  that  since  the 
defendant  had  been  written  on  January  8, 
by  the  Claims  Department  at  Detroit,  in 
reply  to  his  complaint,  he  had  paid  no  fur- 
ther attention  <o  the  open  account  on  the 
books  of  *'our  Denver  Automobile  Branch." 
That  further  credits  in  accordance  with  the 
recommendation  of  said  Claim ><  DepartmtMit 
had  been  passed  by  the  Denver  Brunr'h,  leav- 
ing the  net  amount  due  i^268.68.  That  t!ie 
collection  was  being  handled  direct  from  the 
executive  offices  at  South  Bend  and  the  de- 
fendant's immediate  remittance  in  settlement 
would  be'  appreciated,  Tliat  the  letter  was 
their  final  direct  request  for  settlement  and 
if  payment  was  not  immediately  made  the 
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-account  would  be  placed  in  the  hands  of  their 
Attorney. 

It  10  argued  that  the  Colorado  company 
could  not  have  sold  the  car  as  agent,  sinoe 
it  bought  and  paid  for  the  same  as  shown 
by  the  testimony  of  the  secretary  of  that 
company,  in  connection  with  the  draft  and 
invoice  aforesaid.  But  that  fact  would  not 
alone  disprove  the  agency  with  respect  to  the 
matters  involved  in.  the  case,  in  view  of  the 
other  evidence.  It  is  said  that  an  "agency/' 
within  the  meaning  of  the  automobile  trade, 
consists  in  giving  to  the  agent  the  right  to 
purehase  from  the  manufacturer  machines  at 
a  discount  from  the  list  price,  and  to  retail 
them  to  customers  within  specified  territory 
at  the  full  list  price.  "In  other  words,  no 
(commissions  as  such,  is  paid  to  an  agent  on 
the  sale  of  an  automobile,  but  he  has  the 
exclusive  right  to  certain  territory  and  pur- 
chases on  his  own  account  at  a  [244]  dis- 
•count  from  the  retail  or  list  price."  (Berry 
on  Law  of  Automobiles,  Sec.  231 :  Huddy  on 
Automobiles,  3rd  ed.  Sec.  .328;  Fredrickaon 
V.  Locomobile  Co.  of  America,  78  Neb.  775, 
111  N.  W.  845;  Jo3lyn  v.  Cadillac  Automo- 
bile Co.  177  Fed.  863,  101  C.  C,  A.  77; 
Wheaton  v.  Cadillac  Automobile  Co*  143  Mich. 
21,  106  N.  W.  399;  Federal  Rubber  Co.  v. 
King,  12  Ga.  App.  261,  76  S.  E.  1083;  Wil- 
-cox.  etc.  Sewing  Mach.  Co.  v.  Swing,  141  U. 
^.  627,  12  S.  Ct.  94,  35  U.  8.  (L.  ed.)  882.) 
In  the  case  last  cited  the  court,  by  Mr.  Jus- 
tice Harlan,  said:  "There  was  some  discus- 
sion at  the  bar  as  to  whether  Ewing  was, 
5trictly,  an  i^ent  of  the  company.  We  think 
lie  was.  He  was  none  the  less  an  agent  be- 
cause of  his  appointment  as  'exclusive  vendor' 
of  the  defendant's  machines  within  a  particu- 
lar territory,  or  because  of  the  peculiar  privi- 
leges granted  to  or .  the  peculiar  restrictions 
imposed  upon  him.  ...  It  is  true  that 
the  machines  he  undertook  to  sell  were  to 
be  purchased  by  him  from  the  company  at  a 
large  discount.  But  he  could  not  sell  them 
by  retail  below  the  regular  retail  prices. 
Tbjn  arrangement  was  the  mode  adopted  to 
protect  the  company's  interests,  and  to  secure 
the  plaintifT  such  compensation  for  his  serv* 
ices  as  would  induce  him  to  devote  his  time, 
attention  and  abilities  to  the  company's  in- 
terests. He  was  still  a  mere  agent  to  sell 
iiuch  machines  as  might  be  delivered  to  him 
luder  the  contract." 

The  plaintiff  did  not  introduce  or  offer  in 
evidence  the  contract,  if  any,  under  which  the 
Denver  company  was  engaged  in  selling  the 
E-M-F  or  Studebaker  cars,  nor  offer  to  show 
what  the  arrangement  was  between  said  com- 
pany and  the  manufacturer.  It  seems  to  us 
that  there  must  have  been  some  arrangement 
or  contract,  and  that  it  was  within  the  power 
of  tlie  plaintiff,  especially  as  the  secretary 
of  the  Denver  company  was  a  witness  in  its 
behalf,  to  show  what  speh  arrangement  or 


contract  was,  if  it  was  different  from  that 
which  might  be  inferred  from  its  correspond- 
ence with  the  defendant  and  the  other  evi- 
dence in  the  case. 

The  plaintiffs  first  letter,  dated  Septem- 
ber 1,  1912,  defendant's  [245]  answer  written 
thereon,  and  his  November  letter  further  ex- 
plaining the  matter,  were  sliown  by  copies, 
and  they  were  severally  objected  to  on  that 
ground.  Such  objections  w^ere  at  first  sus- 
tained, but  after  defendant  had  further  testi- 
fied showing  the  details  of  mailing  the  let- 
ters he  had  written  and  the  return  of  the 
one  he  had  received,  and  identifying  the 
copies,  the  September  letter  and  the  answer 
returned  with  it  were  admitted  as  explana- 
tory of  plaintiff's  subsequent  letters,  the 
originals  of  which  had  previously  been  offered 
and  admitted.  Pending  the  consideration  of 
the  offer  of  these  copies,  defendant's  counsel 
demanded  that  the  plaintiff  produce  the  orig- 
inals»  plaintiff's  counsel  responding  thereto 
by  saying  that  all  the  records  and  correspond- 
ence of  the  plaintiff  were  in  South  Bend,  In- 
diana. It  is  here  earnestly  contended  that 
the  admission  of  said  copies  was  error.  The 
court  may  have  regarded  the  letters  as  so 
intimately  connected  with  the  issues  In  the 
case  that  a  duty  rested  upon  the  plaintiff  to 
have  the  originals  in  court,  and  that  the  no- 
tice given  on  the  trial  to  produce  them  was 
sufficient  to  authorize  the  secondary  evidence. 
But  we  are  not  inclined  to  scrutinize  the  ac- 
tion of  the  court  very  closely  as  to  this  evi- 
dence, for,  even  if  erroneous,  it  would  not 
justify  a  reversal.  The  only  effect  of  de- 
fendant's letters  was  to  explain  the  purpose 
of  the  later  correspondence,  and  without  them 
we  think  such  purpose  is  made  evident  by 
plaintiff's  subsequent  letters;  and  the  effect 
as  proof  of  identity  or  agency  of  the  Septem- 
ber letter  is  merely  cumulative,  for  similar 
references  to  the  Denver  branch  are  in  the 
other  letters,  so  that  these  shown  by  copy 
might  be  excluded  without  materially  lessen- 
ing the  effect  or  weight  of  the  correspondence 
as  evidence  for  the  purpose  for  which  the 
same  was  offered. 

The  defendant  testified  that  after  this  suit 
was  brought  he  met  a  Mr.  Hicks  in  Cheyenne^ 
who  stated  to  him  that  he  was  ''here  to  settle 
this  Studebaker  business,"  that  he  was  the 
general  agent  in  this  western  country,  and, 
in  substance,  that  the  several  Studebaker 
companies,  though  under  [246]  different 
names  from  time  to  time,  were  all  one  and 
the  same  concern  or  company;  the  latter 
statement  being  made  after  the  defendant  had 
said  that  the  plaintiff  had  raised  the  question 
to  beat  him  out  of  the  car.  The  admission 
of  these  statements  by  Hicks  was  excepted 
to  and  it  is  here  earnestly  contended  that  the 
ruling  of  the  court  in  that  respect  was  error, 
for  the  reason  that  the  agency  of  Hicks  and 
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his  authority  to  make  such  statements  was 
not  sufficiently  shown.  Proof  was  offered  to 
show  his  agency  independent  of  his  said  dec- 
larations, and  before  his  statements  as  to  the 
relation  between  the  different  Studebaker 
companies  had  been  admitted,  and  a  careful 
consideration  of  that  proof  has  convinced  us 
that  it  was  sufficient  to  justify  the  submis- 
sion of  the  question  to  the  jury.  The  witness 
Roberts,  who  had  been  asosciated  with  Mr. 
Dildine  in  the  automobile  business,  testified 
that  he  had  known  said  Hicks  about  two 
years,  during  which  period  he  had  acted  in 
the  capacity  of  the  "Studebaker  company's 
district  manager,  and  that  he  understood 
him  to  be  such  manager;  also  that  he  knew 
him  to  have  been  here  at  the  time  of  the 
conversation  testified  to  by  the  defendant, 
and  that  he  was  here  every  few  weeks  acting 
as  district  manager,  and  at  different  times 
when  here  checked  up  the  accounts  of  the 
local  ao;encT.  The  defendant  testified  that 
he  had  seen  Hicks  a  number  of  times  at 
Cheyenne  and  also  at  the  Studebaker  place 
of  business  in  Denver,  And  no  evidence  was 
introduced  by  the  plaintiff  to  disprove  the 
fact  of  the  agency  of  Hicks  or  his  authority 
to  represent  the  plaintiff  or  make  the  state- 
ments aforesaid,  nor  to  disprove  the  fact  of 
the  agency  or  authority  of  tlie  other  parties 
« — "Lsike  and  Rosborough — whose  statements 
had   been   admitted    in   evidence. 

It  is  further  contended  by  counsel  for  plain- 
tiff in  error  that  there  was  no  evidence  of  the 
value  of  such  a  car  as  the  defendant  bought 
in  the  condition  as  warranted,  and  that, 
therefore,  the  evidence  was  insufficient  to 
sustain  a  verdict  for  more  than  nominal  dam- 
ages. But  we  think  [247]  there  was  evidence 
tending  to  show  the  value  of  the  car  if  in 
good  condition  to  have  been  the  sale  price  paid 
by  the  defendant.  Indeed  that  fact  is  shown 
by  the  testimony  of  Mr.  Dildine,  a  witness 
for  the  plaintiff,  which  in  that  particular 
was  to  the  effect  that  the  value  as  received, 
taking  into  consideration  its  condition  at  that 
time,  was  $1,250,  and  that  in  placing  that 
value  upon  the  car  as  received  he  had  de- 
ducted $100  from  the  list  price;  clearly  indi- 
cating that  the  list  price  would  represent  the 
value  of  the  car  in  perfect  condition.  It  is 
also  contended  that  Mr.  Dildine's  testimony 
is  the  only  evidence  showing  the  amount  of 
the  damages  and  that  the  verdict  for  more 
than  $100  is  excessive.  But  aside  from  the 
testimony  of  Mr.  Hanson  to  the  effect  that 
the  car  in  the  condition  in  which  he  received 
it  was  practically  of  no  value,  the  evidence 
tended  to  show,  and  from  it  the  jury  might 
properly  find,  that  the  principal  defect  was 
in  the  engine,  and  that  it  would  at  least  re- 
quire a  new  and  perfect  engine  to  put  the  car 
in  good  condition.  And  the  evidence  shows 
that  the  cost  of  such  an  engine  would  be  $500, 


and  of  course  it  would  require  some  work  to 
install  it.  We  are  of  the  opinion  that  the 
evidence  was  sufficient  as  to  value  and  dam- 
ages to  sustain  the  finding  in  the  sum  of 
$550. 

Error  is  assigned  also  upon  one  instructioii 
with  reference  to  the  measure  of  damages, 
which  it  is  claimed  is  inconsistent  with  an- 
other on  the  same  subject.  The  jury  were 
told  in  one  instruction  (No.  4)  that  the 
measure  of  damages  would  be  the  difference 
in  price  paid  for  the  automobile  by  the  de- 
fendant and  its  real  value,  considering  such 
defects  as  they  should  find  from  the  evidence 
actually  existed  at  the  time  of  the  purchase; 
and  in  a  later  instruction  (No.  8)  that  the 
measure  of  damages  would  be  the  difference 
between  the  value  of  the  automobile  which 
defendant  received  and  its  value  if  it  had 
been  as  represented  by  the  written  warranty. 
It  is  conceded  that  the  latter  instructioii 
correctly  stated  the  law  as  to  the  measure  of 
damages.  While  there  might  be  an  apparent 
conflict  between  the  two  instructions,  consid- 
ered generally,  they  are  not  in  fact  incon- 
sistent [248]  when  applied  to  the  evidence 
in  this  case.  As  above  stated,  the  evidence 
as  to  the  value  of  the  ear  in  good  and  perfect 
condition  was  to  the  effect  that  siich  value 
was  th^  amount  of  the  purchase  price,  and 
hence  the  damages  would  necessarily  he  the 
same  under  either  instruction. 

Other  errors  are  assigned  with  reference 
to  instructions  requested,  which  we  think 
unnecessary  to  consider,  in  view  of  the  pre- 
ceding discussion.  We  are  of  the  opinion 
that  the  verdict  is  sustained  by  the  evidence, 
and  as  we  find  no  prejudicial  error  in  the 
record  the  judgment  will  be  affirmed. 

Affirmed. 

Beard  and  Scott,  JJ.,  concur. 

On  Petition  for  Reheabinq. 

(October  16,  ldl6.) 

Potter,  C.J. — A  petition  for  rehearing  has 
been  filed  in  this  case  by  counsel  for  plain- 
tiff in  error.  In  disposing  of  it  we  deem  it 
unnecessary  to  again  enter  upon  a  discussion 
of  the  question  of  the  agency  of  the  concern 
from  whom  the  car  was  purchased  by  the 
defendant.  We  held  that  the  evidence  was 
sufficient  to  establish  the  fact  of  such  agency, 
to  the  extent  at  least  that  it  was  authorized 
to  sell  the  car  with  plaintiff's  warranty  and 
supply  the  necessary  parts  and  labor  to  put 
the  defective  car  in  proper  condition.  But 
it  is  stated  in  the  brief  in  support  of  the 
petition  for  rehearing  that  the  only  evidence 
on  that  question  was  the  testimony  of  the 
witness  Roberts  and  the  defendant  concerning 
the  actions  and  statements  of  Mr.  Hicks,  par- 
ticularlv    his    statement    that    the    several 
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Studebakar  companies  were  one  and  the 
same.  That  was  not  the  only  evidence  on  the 
^estion.  The  several  letters  written  by  th» 
plaintiff  to  the  defendant,  referred  to  and 
quoted  from  in  the  former  opinion,  were  not 
only  competent  and  pertinent  upon  the  ques- 
tion, but  tended  strongly  as  admissions  to 
show  the  identity  of  plaintiff  corporation  as 
the  one  for  whom  the  car  had  been  sold  and 
warranted,  and ^  also  the  agency  of  the  con- 
cern who  sold  it. 

[249]  It  is  argued  also  that  the  question 
in  the  case  as  to  this  matter  of  agency  was 
not  the  sufficiency  of  the  evidence,  but  its 
admissibility.  But  we  held  that  the  evidence 
objected  to  was  competent  and  admissible, 
and,  therefore,  referred  to  it  in  considering 
whether  the  evidence  was  sufficient  to  sustain 
the  verdict.  And  we  remain  of  the  opinion 
that  it  was  competent  and  properly  admitted. 
Ab  to  certain  letters  shown  by  copy,  we  held, 
without  deciding  whether  the  notice  to  pro> 
duce  the  originals  was  sufficient  or  not  to 
render  the  copies  admissible,  that  the  ruling 
admitting  them  would  not,  if  erroneous,  jus- 
tify a  reversal;  the  reason  therefor  being 
stated  in  the  opinion.  And,  therefore,  we 
said  that  we  would  not  be  inclined  to  scruti- 
nize very  closely  the  action  of  the  court  in 
admitting  such  copies,  though  we  suggested 
that  the  court  may  have  regarded  the  notice 
on  the  trial  to  produce  as  sufficient  on  the 
ground  that  a  duty  rested  on  the  plaintiff  to 
have  the  originals  in  court  as  papers  inti- 
mately connected  with  the  issues  in  the  case. 

Counsel  also  find  ground  for  complaining 
of  the  deeisioQ  in  that,  as  stated  in  the  brief, 
the  plaintiff  was  held  by  this  court  to  the 
same  consequences  as  by  the  jury,  because  of 
its  silence  as  to  facts  attempted  to  be  proven 
Hy  incompetent  evidence.  But  we  held  that 
the  evidence  referred  to  was  not  incompetent, 
and  we  are  constrained  to  adhere  to  that 
▼iew,  for  we  remain  convinced  that  the  trial 
court  properly  applied  the  rules  of  evidence 
relating  to  the  admission  of  the  declarationB 
of  allied  agents.  We  suppose  that  counsel 
refers  to  the  remark  in  the  former  opinion, 
after  reciting  the  evidence  as  to  the  agency 
of  Hicks  and  others,  that  no  evidence  was 
introduced  by  the  plaintiff  to  disprove  t^e 
fact  of  such  agency,  as  well  as  a  similar  re- 
mark concerning  the  failure  of  the  plaintiff 
to  produce  or  offer  in  evidence  the  contract, 
if  any,  under  which  the  Denver  company 
was  engaged  in  selling  cars  of  the  kind  sold 
to  defendant,  or  to  offer  to  show  what  the 
arrangement  was  between  the  said  selling 
company  and  the  manufacturer,  in  which 
connection  we  said: 

[250]  "It  seems  to  us  that  there  must  have 
been  some  arrangement  or  contract,  and  that 
it  was  within  the  power  of  the  plaintiff,  es- 
pecially as  the  secretary  of  the  Denver  com- 


pany was  a  witness  in  its  behalf,  to  show 
what  such  arrangement  was,  if  it  was  differ- 
ent from  that  which  might  be  inferred  from 
its  correspondence  with  the  defendant  and  the 
other  evidenoe  in  the  case." 

Now  that  was  not  going  out  of  the  record 
or  supplying  something  through  the  imag- 
ination to  oure  a  failure  of  proof,  as  counsel 
seem  to  suggest.  We  had  in  mind  a  familiar 
rule  of  evidence,  which  is  stated  in  Jones' 
Oommentaries  on  Evidence  as  rewritten  by 
Horwitz  (The  Blue  Book),  as  follows: 

*'It  is  a  well-settled  rule  of  evidence  that 
when  the  circumstances  in  proof  tend  to  fix 
a  liability  on  a  party  who  has  it  in  his  power 
to  offer  evidence  of  all  the  facts  as  they 
existed,  and  rebut  the  inferences  which  the 
circumstances  in  proof  tend  to  establish,  and 
he  fails  to  offer  such  proof,  tbe  natural  con- 
clusion is  that  the  proof,  if  produced,  instead 
of  rebutting,  would  8U|>port,  the  inferences 
against  him,  and  the  jury  is  justified  in  act- 
ing upon  that  conclusion."  (Vol.  1,  Sec. 
19.) 

In  Jones  on  Evidence,  2nd  ed.  Sec.  19,  the 
presumption  from  failure  to  produce  evidence 
is  thus  explained:  "The  mere  withholding  or 
failing  to  produce  evidence,  which  under  the 
circumstances  would  be  expected  to  be  pro- 
duced and  which  is  available,  gives  rise  to  a 
presumption  against  the  party.  It  is  a  pre- 
sumption less  violent  than  that  which  attends 
the  falnrication  of  testimony  or  the  soppres- 
sion  of  documents  in  which  other  parties 
have  a  legal  interest;  but  the  courts  recog- 
nise and  act  upon  the  natural  inference  that 
the  evidence  is  held  back  under  such  circum- 
stances beoauee  it  would  be  unfavorable," 
and  the  author  quotes  the  following  remark 
of  Lord  Mansfield  in  Blatch  v.  Archer,  1 
Cowp.  (£ng.)  66:  "It  is  certainly  a  maxim 
that  all  evidenoe  is  to  be  weighed  aocoiding 
to  the  proof  which  it  was  in  the  power  of  one 
side  to  have  produced  and  in  the  power  of  the 
other  to  have  contradicted." 

[251]  The  rule  is  referred  to  in  Wigmore 
on  Evidence  (vol.  1,  Sec.  285),  and  the 
learned  author  concludes  the  discussion  of  the 
matter  by  saying:  "The  nonproduction  of 
evidence  that  would  naturally  have  been  pro- 
duced by  an  honest  and  therefore  fearless 
claimant  permits  the  inference  that  its  tenor 
is  unfavorable  to  the  party's  cause."  Several 
cases  are  then  cited  and  quoted  from  to  illus- 
trate the  rule,  including  Blatch  v.  Archer, 
supra,  and  Rex  v.  Burdett,'  4  B.  ft  Aid.  122, 
6  £.  C.  L.  416,  wherein  Best,  J.,  said:  "U 
the  opposite  party  has  it  in  his  power  to 
rebut  it  by  evidence,  and  yet  offers  none,  then 
we  have  something  like  an  admission  that 
the  presumption  is  just."  Of  course,  if  the 
case  of  one  party  is  not  established  by  com- 
petent evidence,  it  is  .not  necessary  for  the 
other  to  produce  any,  and  no  presumption 
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will  in  »uch  case  arise  against  him.  But 
that  is  not  the  situation  in  this  case  in  our 
view  of  the  evidence. 

We  said  in  the  former  opinion,  referring  to 
the  objection  to  the  admission  of  copies  in- 
stead of  the  originals  of  oei'tain  letters,  that 
they  were  admitted  as  explanatory  of  plain- 
tiff's subsequent  letters.  Counsel  do  not  so 
understand  the  record.  What  the  trial  court 
said  wheu  first  ruling  that  such  copies  be 
admitted  is  this:  "As  part  of  this  corre- 
spondence has  gone  in,  I  believe  I  will  permit 
this  is  evidence.'*  Upon  that  statement"  our 
remark  was  based  that  the  copies  were  ad- 
mitted as  explanatory  of  the  subsequent  let- 
ters, the  originals  of  which  liad  been 
admitted,  and  that  seems  to  the  writer  to  ex- 
press what  was  intended  by  the  language 
quoted.  It  may  be  that  it  does  not  correctly 
represent  the  thought  in  the  mind  of  the  trial 
court,  but  we  think  it  immaterial,  if  it  does 
not.  The  only  effect  of  the  letters,  as  stated 
in  the  original  opinion,  was  to  explain  the 
'later  correspondence.  Counsel  also  seem  to 
challenge  the  correctness  of  the  statement 
in  that  opinion  to  the  effect  that  such  copies 
were  admitted  following  a  ruling  at  first 
sustaining  an  objection  thereto,  after  the  de- 
fendant had  further  testified  showing  the 
details  of  ami  ling  the  letters  he  had  written 
and  the  return  of  the  one  he  had  received, 
and  identifying  the  copies.  [252]  lliere  is 
just  this  much  to  sustain  counsel's  under- 
standing of  that  matter,  if  it  differs  from 
the  writer's.  The>  record  shows  that  the  ob- 
jections were  at  first  sustaiiked.  Then  eame 
the  demand  for  the  production  of  the  orig- 
inals. Following  the  expUnation  of  the 
plaintiff's  counsel  in  reply  to  su<^  demand, 
the  court  made  the  remark  quoted  above  di- 
rectiiig  that  the  copies  be  admitted.  But 
counsel  for  plaintiff  then  proceeded  to  crorts- 
examine  the  defendant,  who  was  on  the 
stand,  and  after  one  question  had  been  pre* 
pounded  and  answered,  another  objection  was 
interposed  to  the  copy  of  one  of  the  letters, 
on  the  ground  that  no  foundation  had  been 
laid  for  secondary  evidence,  whereupon  the 
trial  judge  stated  that  he  did  not  know  that 
sufficient  foundation  had  been  laid,  and 
defendant's  counsel  at  once  proceeded  to  exam- 
ine him  relative  to  the  mailing  and  the  ac<fii- 
raoy  of  the  copies  of  the  letters  he  had  writ- 
ten and  the  original  of  the  one  he  had  received 
and  returned;  and  he  was  cross-examined 
upon  the  matter.  The  objections  to  the 
copies  were  then  renewed,  and  overruled. 
Thus,  they  were  not  finally  admitted  until  the 
further  testimony  mentioned  in  the  opinion 
This  is,  however,  immaterial,  in  view  of  the 
ground  upon  which  the  exceptions  to  said 
rulings  were  and  must  be  disposed  of  by  this 
court,  viz.:  that  as  merely  cumulative  evi- 
dence the  admission  of  the  secondary  evidence, 


even   if  erroneous^  would  not  justify  a  re- 
versal. 

In  commeujting  upon  the  evidence  relating 
to  the  damages,  counsel  overlook  the  testi- 
mony of  the  defendant  that  the  car  he  re- 
ceived was  practically  of  no  value,  as  vrell 
as  other  evidence  explaining  the  condition 
of  the  car.  There  ought  to  be  no  difileulty  in 
understanding  the  ground  or  the  reasoning 
upon  which  we  held  the  two  instructions  a^s 
to  the  measure  of  damages  not  inconsistent 
when  applied  to  the  evidence  in  the  case, 
and  that  the  case  should  not  be  reversed  for 
a  technical  misstatement  of  the  law  in  one 
of  said  instructions.  We  think  it  unneces- 
sary to  add  to  what  was  said  in  tlie  original 
opinion  concerning  those  instructions. 

One 'of  plaintiff's  contentions  on  the  trial 
appears  to  have  been  that  several  causes  of 
action  were  stated  in  defendant's  [253]  coun- 
ter-claim, on  which  only  the  case  was  tried, 
and,  at  the  close  ol  the  evidence  for  defend- 
ant, the  plaintiff  moved  that  the  defendant  be 
required  to  elect  Upon  which  sudi  several 
causes  of  action  "he  seeks  to  proceed,"  wheth- 
er on  the  written  warranty,  the  oral  'war- 
ranty, an  implied  warranty,  or  upon  a  right 
to  recover  bacl^  the  money  expended.  It  is 
now  insisted  that  the  refusal  of  the  court  to 
direct  such  election  was  error.  The  point 
was  not  made  in  the  original  brief,  and  the 
exception  of  the  ruling  was,  therefore,  waived. 

We  perceive  no  good  reason  for  granting 
a  rehearing,  and  therefore  the  application 
will  be  denied. 

Beard,  J.,  eoheura. 

Scott,  J,,  did  not  participate  in  this  de- 
cision. 
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Nature  of  Contract, 

The  nature  of  contracts  establishing  so- 
called  sales  agencies  for  the  distribution  of 
automobiles,  as  being  of  agency  or  of  sale, 
must  be  determined  from  the  terms  of  the 
particular  contract  under  construction,  thovt<rh 
these  contracts  are  very  much  alike  in  their 
essential  provisions.  However,  the  courts  are 
not  in  accord  even  wliere  the  terms  are  iden- 
tical in  effect.     Thus  the  holding  of  the  re- 
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ported  case  thai  a  contract  profviding  tliat  a 
dealer  may  purcfaaae  from  the  manufacturer 
cars  at  a  diacount  and  retail  them  at  the 
list  price  retaining  the  difference  as  his  com* 
penaation  is  in  effect  a  contract  of  agency 
notwithstanding  the  fact  that  the  agent  pur- 
chases the  cars  outright  from  the  manufac* 
turer,  flnda  support  in  the  following  cases: 
Schiffmaa  v.  Peerless  Motor  Car  Go.  IS  Cal. 
ipp.  600»  110  Pac.  460;  Pugh  ▼.  A.  D.  Bothme 
Co.  (la.)  159  N.  W.  1030;  Randall  v.  Peeriess 
Motor  Gar  Co.  212  Mass.  852,  99  N.  £.  221. 
See  also  Velie  Motor  Car  Go.  t.  Kopmeier 
Motor  Car  Co.  194  Fed.  324»  114  C.  C.  A. 
284,  and  White  Go.  v.  American  Motor  Gar 
Co.  11  6a.  App.  285,  75  S.  £.  345,  wherein 
the  contract  was  spoken  of  and  treated  as  one 
of  agency  though  that  particular  question 
was  not  in  issue. 

Construing  a  contract  between  an  automo« 
bile  manufacturer  and  a  dealer  making  the 
latter  the  exclusive  agent  for  the  sale  of  the 
automobiles  in  a  certain  territory,  particu- 
larly with  reference  to  tho  right  of  the  agent 
to  accept  the  agency  for  another  make  of  car, 
the  court  in  Randall  y.  Peerless  Motor  Car 
Co.  212  Mass.  352,  99  N.  £.  221,  said  of  the 
relation  created  by  the  contract  between  the 
parties:  "It  was  in  one  respect  merely  a 
contract  for  purchase  and  sale  of  aivtomobiles. 
As  has  been  pointed  out  in  discussing  the 
'best  energies'  clause,  the  plaintiff  was  not 
strictly  an  employee  of  the  defendant,  but  an 
independent  dealen  In  other  respects  it 
created  the  relation  of  principal  and  agent. 
Tlw  words  'agent'  and  'agency'  occur  several 
times  in  the  contract.  In  a  iH^oad  sense  these 
words  were  used  aocursAely  in  view  of  what 
)Mth  parties  contemplated.  The  plaintiff  bad 
no  right  to  undertake  any  obligation  incon- 
sistent with  his  duty  to  the  defendant  vigor- 
ously and  intelHgently  to  push  the  sale  of  the 
defendant's  product  in  New  England.  All 
.^les  of  those  products  were  to  be  made  by 
the  terms  of  the  contract  exclusively  by  th6 
plaintiff  in  the  territory  descritjed.  There  is 
no  inconsistency  in  the  establishment  of  this 
double  relation  of  an  agreement  for  sales  and 
for  agency.  They  may  coexist  and  impose 
binding  duties  if  this  is  the  intention  of  the 
parties.  That  is  what  this  contract  did  in 
express  terms."  And  in  Schiffman  r.  Peerless 
Motor  Car  Co.  13  Cal.  App.  690,  110  Pac. 
^0,  the  court,  in  answer  to  the  contention 
that  the  relation  which  existed  between  the 
parties  was  that  of  vendor  and  purchaser 
rather  than  principal  and  agent,  set  out  the 
t'ontract  and  its  reasons  for  holding  the  re- 
lation to  be  that  of  principal  and  agent  as 
follows:'  "Plaintiff  and  defendant  entered 
into  an  agreement  on  January  28,  1905, 
^hich  recites  that  defendant  is  engaged  in 
the  manufacture  of  motor  oars  and  parts 
which  it  desires  to  market  to  the  best  ad- 


vantage, and  that  plaintiff  proposes  to  engage 
in  the  sale  of  defendant's  product  and  agrees 
to  purchase  a  certain  number  of  its  motor 
cars,  to  be  resold  within  a  certain  fixed  terri- 
tory named  (seven  counties  of  Southern  Cali- 
fornia). Plaintiff  agreed  not  to  sell  or  so- 
licit  orders  for  any  cars  outside  of  the 
territory  named  at  any  time  prior  to  Novem^ 
ber  1,  1005,  and  defendant  agreed  not  to 
solicit  any  orders  or  sell  any  cars  within  said 
territory,  within  that  time,  but  to  refer  all 
inquiries  from  persons  residing  within  that 
territory  to  the  plaintiff.  The  plaintiff  was 
to  maintain  proper  quarters  in  a  suitable 
location  in  Los  Angeles  for  the  storage  of 
stock  and  ^e  repair  of  cars  and  carry  a 
reasonable  quantity  of  supplies  and  spare 
parts  lor  the  repair  and  maintenance  of 
motor  cars  manufactured  by  defendant,  and 
the  latter  was  to  supply  printed  matter  ad- 
vertising its  cars,  moitioning  the  name  of 
plaints  as  engaged  vn  the  sale  of  such  cars 
within  the  territory  named.  Provisions  were 
also  made  for  local  advertising  by  plaintiff 
and  the  expense  of  exhibiting  at  local  fairs, 
etc.  I^aintiff  was  to  purchase  three  mot<n* 
cars  at  a  fixed  price  and  model  for  deliver^'  in 
February,  1905,  being  allowed  twenty  per 
cebt  discount  from  the  list  price,  which  was 
f.  Ok  K  Cleveland,  Ohio^  and  it  waH  agree<l 
that  defendant  should  sell  to  plaintiff  motor 
ear 6,  parts  and  supplies,  manufactured  or 
handled  by  it,  on  the  same  terms  during  the 
existence  of  the  contract.  Deliveries  to  be 
deemed  complete  on  board  cars  at  Cleveland. 
.  .  .  Appellant,  in  its  attack  upon  the 
Judgment,  relies  principally  upon  the  con- 
tention ihxt,  under  the  contract,  the  plaintiff 
was  merely  a  purchaser  of  the  three  cars 
which  the  defendant  required  that  he  buy  as 
an  earnest  of  his  intentions  to  assume  the 
sale  of  its  cars  in  the  territory  described. 
That  such  wae  not  the  intention  or  under- 
standing of  the  parties  is  clearly  disclosed, 
not  only  by  the  instrument  itself,  but  the 
contemporaneous  and  subsequent  construc- 
tion placed  upon  it  by  them  in  their  corre- 
spondence. The  'agency  of  Scbiffman'  is 
frequently  mentioned  and  assumed,  and  in 
one  letter,  under  date  of  February  22,  1905. 
signed  by  defendant  per  its  'Sales  Manager/ 
appears  the  following :  'We  are  pleased  to  have 
the  agency  in  the  name  of  Mr.  Scbiffman.'" 
On  the  other  hand  there  is  strong  author- 
ity for  the  doctrine  that  such  contracts  are 
purely  contracts  of  sale  and  not  of  agency. 
Thus  in  Com.  v.  Banker  Bros.  Co.  38  Pa. 
Super.  Ct.  101,  affirmed  in  222  U.  8.  210,  50 
U.  S.  (L.  ed.)  168,  32  S.  Ct.  38,  the  court, 
holding  that  a  contract  between  a  manufac- 
turer and  a  dealer  for  the  sale  of  automo- 
biles to  be  purchased  by  the  dealer  from 
the  manufacturer  was  a  contract  of  sale, 
said:      "This   is  one   of  the  common  Cases 
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in  which  parties  find  it  to  their  inter- 
eat  to  occupy  the  position  of  vendor  and 
vendee  for  some  purposes  under  a  contract 
containing  terms  whieh,  for  the  purpose  of 
restricting  sales  and  securing  payment,  come 
near  to  creating  the  relation  of  principal  and 
agent.  But  as  between  Banker  Brothers  Com- 
pany and  the  Pittsburgh  purchaser,  there  can 
be  no  doubt  that  it  occupied  the  position  of 
vendor.  As  such  it  was  bound  by  its  con« 
tract  to  him  and  under  the  duty  of  paying 
to  tlie  state  a  tax  on  the  sale.  The  name  of 
the  Pierce  Company  was  not  mentioned  in  the 
order  signed  by  the  purchaser.  Had  there 
been  a  breach  of  its  terms  he  would  have  had 
a  cause  of  action  against  the  Banker  Broth- 
ers Company,  with  whom  alone  he  dealt.  If 
he  had  failed  to  complete  the  purchase  the 
Pierce  Company  would  have  no  right  to  sue 
him  on  the  contract.  The  fact  that  he  was 
liable  for  the  freight  by  virtue  of  the  agree- 
ment to  'pay  the  list  price  f.  o.  K  factory' 
did  not  convert  it  into  a  sale  by  the  manufac- 
turer at  the  factory;  neither  was  that  result 
accomplished  because,  with  the  machine. 
Banker  Brothers  Company  also  delivered  to 
the  buyer  in  Pittsburgh  a  warranty  from  the 
manufacturer  direct.'' 

So  in  Bendix  v.  Staver  Carriage  Co.  174 
III.  App.  589,  the  contract  under  construction 
after  granting  the  dealer  an  exclusive  terri- 
tory and  providing  for  the  purchase  of  a 
specified  number  of  cars  provided  further 
that  the  dealer  should  not  make  any  contract 
or  agreement  on  behalf  of  the  manufacturer.- 
Holding  this  to  be  a  contraot  of  sale  and  not 
one  of  agency,  the  court  said:  ''While  it  ifl 
true  that  it  is  entitled  'Agency  Agreement/ 
and  while  it  in  alao  true  that  it  purports  to 
'grant'  to  the  plaintiff  an  exclusive  right  to 
sell  defendant's  motor  ears  in  a  specified 
territory  for  a  specified  period  of  time,  yet 
most,  if  not  all,  of  the  other  provisions  of  the 
contract  are  wholly  inconsistent  with,  and 
repugnant  to,  any  Uieory  of  agency.  For. 
example,  Bendix  is  required  to  open  a  sales-* 
room,  to  keep  therein  a  sample  car,  and  to 
use  all  reasonable  effort  to  promote  sales; 
but  he  is  expressly  prohibited  from  making 
contracts  or  sales  in  the  name  of  the  defend- 
ant, or  for  its  account,  or  even  'in  its  behalf.' 
He  is  given  the  'exclusive  right  to  sell'  Staver 
cars  in  the  preecrihed  territory,  but  he  must 
'pay  for  such  care  upon  the  terms  aforesaid,' 
vie.:  cash  on  delivery.  Even  the  sample  car 
is  required  to  be  so  paid  for  in  advance. 
Defendant  agrees  that  it  will  collect  from 
any  customer  of  Bendix  the  amount  ccmiing 
to  him  upon  any  car  sold,  but  is  only  to  do 
this  upon  his  request,  and  in  such  case  it 
must  'at  once  turn  over'  to  him  the  diiferencn 
between  the  amount  due  from  him  to  defend-^ 
ant  on  such  car  and  the  amount  paid  by  the 
customer.    In  order  to  keep  the  contract  alive 


after  December  31,  1909,  Bendix  is  require :  to 
'take  delivery  of  or  make  deposit  on'  i.  e.  to 
purchase  at  least  ten  cars  on  or  before  that 
date.  It  is  apparent  from  these  provisions, 
that  the  parties  intended  that  Bendix  should 
not  act  as  the  agent  of  defendant  in  making 
sales,  but  should  act  entirely  for  himself,  in 
his  own  naxae  and  on  his  own  responsibility; 
that  he  should  buy  outright  from  the  defend- 
ant and  pay  cash  on  ddivery  for  all  such 
cars  as  his  trade  would  require,  which  should 
not  be  less  than  ten  cars  during  the  period 
prior  to  January  1,  1910.  The  mere  fact 
that  the  parties  entitled  their  agreement  an 
'Ageney  Agreement'  does  not  make  it  such, 
even  when  followed  by  a  grant  of  an  excluaive 
right  to  sell,  where  it  appears  from  the  whole 
ccNitract  that  the  parties  intended  that  the 
title  to  the  property  involved  should  pass  to 
the  alleged  'agent'  upon  delivery." 

Similarly,  in  Cedar  Bapids  Auto  &  Supply 
Co.  V,  Jeffrey,  139  la.  7,  116  N.  W.  1054,  it 
was  held  that  a  oontract  between  an  automo- 
bile manufacturer  and  a  dealer  by  the  terms 
of  which  the  dealer  was  given  the  right  to  sell 
the  cars  of  the  manufacturer  in  a  certain 
territory  did  not  make  the  dealer  the  ag^ent 
of  the  defendant.  See  also  Barnes  v.  Maxwell 
Motor  Sales  Corp.  reported  in  full,  post^  this 
volume,  at  page  578. 

Qenkrallt. 

As  a  general  rule  it  mi^  be  said  that  ooan- 
tracts  between  manufacturers  and  dealers  for 
the  distribution  of  automobiles  to  be  vaiid 
and  enforceable,  must  be  bilatei'ai  and  mutual 
in  their  obligations.  Thus  in  Goodyear  t. 
H.  J.  Koehler  Sporting  Goods  Co.  169  App. 
DiT.  lie,  143  N.  Y.  a  1046,  the  eourt^  hold- 
ing to  be  unenforceable  a  contract  for  an 
automobile  sales  agepcy  which  left  it  optional 
with  the  manufacturer  whetlicr  or  not  it 
should  deliver  any  of  the  cars  stipulated  for» 
said:  "By  this  clause  it  was  left  entirely 
optional  with  defendant  whether  or  not  it 
would  deliver  any  automobiles  at  all,  and  if 
it  refused  to  deliver  any  it  became  subject 
to  no  penalty  or  daonagea  It  seems  to  me 
that  it  would  be  diiljcult  to  find  a  clearer 
case  of  a  contract  imposing  an  obligation  on 
one  party,  and  no  obligation  whatever  on  the 
other.  I  am  unable  to  see  that  the  appoint- 
ment of  plaintiff  as  defendant's  agent  cured 
the  lack  of  mutuality,  because  the  position  of 
agent  to  sell  automobiles  was  an  empty  thing 
unless  backed  up  by  an  enforceable  agree- 
ment on  defendant's  part  to  deliver  ttuch  au- 
tomobiles as  plaintiff  might  be  able  to  sell." 

So  in  DUdine  v.  Ford.  Motor  Co.  159  Mo. 
App.  410,  140  &  W.  627,  the  stipulation  under 
construction  provided  as  follows:    "The  party 
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of  the  first  part  does  in  no  wise  agree  to 
ship  any  of  its  products  to  the  party  of  the 
isecond  part,  and  that  if  during  the  period 
of  this  contraet  orders  for  automobiles,  ac- 
companied by  deposits,  are  sent  in  and  ac- 
cepted by  the  party  of  the  first  part,  that 
they  are  accepted  with  the  express  under- 
standing that  prices  and  discounts  are  sub- 
ject to  change  before  shipment  is  made,  in 
which  event,  however,  the  party  of  the  second 
part  shall  be  notified  and  he  shall,  at  his 
option,  have  the  right  to  cancel  such  order 
for  automobiles  and  to  demand  and  receive 
back  from  said  party  such  deposits  as  he 
may  have  previously  made  thereon."  Con- 
struing that  clause  the  court  said:  "Defend- 
ant contends  that  it  had  the  right  for  any 
cause  or  for  no  cause  at  all  to  refuse  to  fill 
the  order  it  accepted  and  promised  to  fill, 
or  that  if  it  filled  the  order,  defendant  still 
had  the  right  to  follow  its  own  caprice  by  re- 
fasing  to  pay  plaintiff  any  commission.  This 
contract,  which  appears  to  have  been  drafted 
by  defendant,  is  most  one-sided  in  its  terms, 
but  we  do  not  think  it  goes  to  the  extreme 
of  defendant's  position.  .  .  .  Evidently  de- 
fendant, to  guard  against  the  contingency  of 
being  embarrassed  by  a  fiood  of  business  on 
an  unsettled  market,  sought  to  retain  control 
of  a  situation  which,  but  for  some  sndi  stipu- 
lation, might  become  pregnant  with  loss  and 
annoyance.  But  we  think  the  stipulation  was 
only  intended  to  give  defendant  control  over 
general  conditions  and  contingencies  and  was 
not  intended  for  use  as  a  weapon  of  fraud 
or  of  individual  oppression.  When  plaintiff 
sold  an  automobile  at  list  price,  he-  had  a 
right  to  expect  that  his  order  would  be  ac- 
cepted and  when  accepted  that  it  would  be 
filled  except  for  the  happening  of  some  con- 
tingency contemplated  in  the  seventh  clanse.*' 
The  contract  construed  in  Kilker  v.  Ford 
Motor  Co.  (S.  D.)  164  N.  W.  57,  contained 
tile  following  provisions:  ''Requisitions  by 
second  party  for  consignments  of  Ford  auto- 
mobiles shall  be  made  upon  requisition  blanks 
furnished  by  first  party,  and  will  receive  first 
party's  careful  and  good  faith  attention,  but 
first  party  does  not  agree  to  fill  any  requisi- 
tions, but  expressly  reserves  the  right  to 
nfuse  any  requisitions ;  and  all  such  requifli- 
tions,  even  when  accepted  by  first  party,  shall 
be  subject  to  delays  occuring  from  any  cause 
whatsoever  in  the  manufacture  and  delivery 
of  its  product — no  legal  liability  to  fill  such 
requisitions  being  incurred  under  any  circum- 
stances." Construing  this  clause  in  an  ac- 
tion by  the  dealer  to  recover  damages  for  the 
failure  of  the  manufacturer  to  deliver  cars 
ordered  the  court  said:  "The  accepted  re- 
quisition by  its  very  terms  was  based  on  the 
agency  contract,  so  that  every  part  of  that 
contract  material  to  the  requisition  was  in 
fact  incorporated  into  the  order  or  requisi- 


tion. By  the  terms  of  paragraph  11  of  the 
contract  the  defendant  was  exempted  from 
liability  for  damages  for  failure  to  fill  even 
accepted  requisitions.  Call  this  provision  un- 
conscionable if  you  will,  it  is  nevertheless 
such  a  provision  as  parties  competent  to  con- 
tract are  privileged  to  make.  .  .  .  But 
under  the  facts  of  this  case  the  refusal  to 
fill  this  order  was  not  unconscionable.  Plain- 
tiff was  advised  on  September  25,  1914,  that 
the  company  would  be  unable  to  make  ship- 
ment of  the  cars  before  the  end  of  the  month, 
as  it  was  far  behind  with  its  deliveries,  and 
plaintiff  knew  that  his  agency  contract  ter- 
minated with  the  last  day  of  that  month.  If 
he  then  expected  to  have  the  order  filled,  he. 
should  have  arranged  for  a  renewal  of  the 
contract." 

In  Gile  v.  Interstate  Motor  Car  Co.  27 
N.  D.  108,  145  N.  W.  732,  where  the  contract 
gave  the  dealer  an  exclusive  territory  and  pro- 
vided for  a  deposit  for  cars  to  be  purchased 
which  was  to  be  considered  as  liquidated 
damages  in  case  of  a  failure  on  the  part  of 
the  dealer  to  perform  his  part  of  the  contract, 
and  further  provided  that  no  orders  for  cars 
should  be  binding  unless  accepted  at  least 
thirty  days  before  the  date  of  delivery,  it 
was  held  that  the  contract  was  not  void  for 
want  of  mutuality,  the  provision  granting  the 
dealer  exclusive  territory  being  a  valuable 
consideration. 

The  right  of  a  manufacturer  to  abandon  a 
contract  for  the  sale  of  its  automobiles  made 
with  a  partnership  on  the  retirement  of  one 
of  the  partners  was  upheld  in  Wheaton  v. 
Cadillac  Automobile  Co.  143  Mich.  21,  106 
N.  W.  399,  wherein  it  was  said:  "The  main 
purpose  of  the  parties,  as  disclosed  by  this 
record,  was,  we  think,  the  establishing  of  a 
selling  agency  in  the  New  Jersey  territory. 
The  sale  and  delivery  of  machines  to  the 
agency  so  established  was  incidental  to  this 
main  purpose.  The  contract  was  an  entire 
one  and  indivisible,  and  not,  as  contended  by 
plaintiffs  counsel,  separable  into  two  dis- 
tinct contracts,  one  for  the  establishment  of 
an  agency,  and  the  other  for  the  purchase 
of  machines.  Manifestly,  the  defendant  was 
entitled,  under  such  a  contract,  to  the  per- 
sonal services  of  Mr.  Stewart;  and,  having 
lost  them  by  the  dissolution  of  the  partner- 
ship, it  was  entitled  to  abandon  the  contract.'' 

In  Nickels  v.  Prewitt  Auto  Co.  (Tex.) 
149  S.  W.  1094,  it  was  held  that  a  contract 
providing  that  the  sale  of  automobiles  and 
giving  the  dealer  the  exclusive  right  to  sell 
in  a  specified  territory  did  not  violate  the 
anti-trust  statute  of  Texas. 

PbOVISION  fob  CANGEI.LAT10N. 

Where,  in  a  contract  between  an  automobile 
manufacturer  and  a  sales  agent  or  dealer,  an 
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arbitrary  right  to  cancel  the  contract  is  re- 
served by  the  manufacturer  such  a  right 
destroys  the  mutuality  of  the  contract  and 
renders  it  unenforceable.  Velie  Motor  Car 
Co.  V.  Kopmeier  Motor  Car  Co.  194  Fed.  324, 
114  C.  C.  A.  284;  Oakland  Motor  Car  Co. 
V.  Indiana  Automobile  Co.  201  Fed.  499,  121 
C.  C.  A.  319;  Laciar  v.  Jackson  Motor  Car 
Co.  162  App.  Div.  492,  147  N.  Y.  S.  584. 

Nor  does  the  addition  in  a  contract  between 
an  automobile  manufacturer  and  a  dealer  of 
the  term  "for  just  cause"  after  the  provision 
for  arbitrary  cancellation  serve  to  remove 
the  objectionable  feature  of  want  of  mutual- 
ity. Oakland  Motor  Car  Co.  v.  Indiana  Au- 
tomobile, 201  Fed.  499,  121  C,  C.  A.  319, 
wherein  the  court  said :  "  'A  contract  for 
future  delivery  of  personal  property,  which 
confers  upon  either  party  the  arbitrary  right 
of  cancellation  prior  to  tlie  delivery,  would 
be  lacking  in  mutuality,'  pursuant  to  the  rul- 
ing of  this  court  in  the  recent  ca^e  of  Velie 
Motor  Car  Co.  v.  Kopmeier  Motor  Car  Co.  194 
Fed.  i324,  114  C.  C.  A.  284;  but  the  contention 
is  that  tlie  instant  provision,  to  be  'canceled 
for  just  cause  by  either  party,'  does  not  fall 
within  such  rule,  as  it  implies  'a  rightful  or 
lawful  cause.'  We  believe  use  of  the  term 
'for  just  cause'  to  be  insufficient  to  exempt 
the  contract  from  the  rule  applied  in  the 
above-mentioned  case,  as  no  means  are  fur- 
nished to  ascertain  what  may  liave  been  the 
particular  cause  or  causes  thereby  intended 
by  both  parties." 

But  where  the  manufacturer  and  dealer 
agree  on  the  purchase  and  sale  of  automobiles, 
without  specifying  any  number  or  quantity 
of  cars,  leaving  the  dealer  to  give  orders,  it 
has  been  held  that  the  giving  of  an  order  or 
orders  for  cars  included  in  the  agreement  to 
sell,  before  its  withdrawal  or  termination, 
makes  a  contract  as  to  the  cars  so  ordered, 
and  the  contract  is  no  longer  unilateral  as  to 
them.  Buick  Motor  Co.  v.  Thompson,  138  Ga. 
282,  76  S.  E.  354.  Nor  does  the  insertion  in 
the  contract  of  a  stipulation  that  the  manu- 
facturer would  supply  the  cars  ordereil  at 
the  price  agreed  on  not  later  than  a  fixed 
date  or  of  the  phrase  "conditions  permitting'* 
relieve  the  manufacturer  from  liability  for 
its  failure  to  deliver  the  cars,  where  the 
agreement  as  drawn  up  was  accepted  in  writ- 
ing by  the  dealer.  Buick  Motor  Co.  v.  Thomp- 
son, supra,  wherein  the  court  stated  its  rea- 
sons for  so  holding  as  follows:  "If  those 
words  created  a  condition  precedent,  the  bur- 
den of  alleging  and  showing  the  happening 
of  the  event  would  be  on  the  plaintiff.  If 
they  created  a  condition  subsequent,  the 
burden  of  setting  it  up  would  rest  on  the 
defendant.  If  the  contention  of  the  plaintiff 
in  error  is  correct,  the  entire  agreement  as  to 
sales  amounted  to  no  more  than  this:  If  the 
defendant  in  error  desired  to  buy,  and  the 


plaiatiff  in  error  thouglit  the  conditions  per- 
mitted it  to  sell,  there  would  be  a    trade, 
otherwise    not.     Such   an.  agreement    would 
amount  to  no  contract  at  all  as  to  salea.    It 
can  hardly   be  supposed  that  these  parties 
went  through  the  idle  form  of  making  a  writ- 
ten proposition  and  an  acceptance  merely  to 
declare  that  there  might  be  a  trade  if  eacii 
desired  to  make  it.     Tlvey  fixed  a  limit  of 
time  for  the  operation  of  the  contract,  and 
the  number  of  certain  models  which   might 
be  oi'dered,  provided  for  a  termination  of  the 
contract  on  ten  days*  notice,  and  stated  the 
making  of  a  deposit  of  $200  by  the  defendant 
in  error.  ,  Was  all  this  an  elaborate  method 
of  declaring  that  no  contract  was  actually 
intended  to  be  made,  bat  only  in  case  one 
party  ordered  cars  and  the  other  thought  con- 
ditions peiinitted  their  sending  them?     What 
conditions?    What  was  to  be  considered — the 
number  of  cars  on  hand,  or  of  orders  already 
accepted  from  others^  or  the  capacity  of  tlu* 
manufactoiy,  or  the  number  of  laborers  whom 
the  company  might  see  fit  to  employ  or  di>^- 
charge,  or  its  fijiancial  coi^dition,  or  the  geii(*.ra] 
financial  condition  of  the  country,  or  the  con- 
dition of  the  weather,  or  what  conditions  r 
It  will  be  readily  seen  that  if  the  words  'con- 
ditions  permitting'   create  a  cpqditioB    pre- 
cedent, and  impose  on  the  defendant  in  error, 
suing  for  a  breach  of  such  coatract^  the  duty 
of  pleading  laid  proving  that  conditions  i>er- 
niitted  the  plaintiff  in  error  to  ftlL  the  order*^, 
it  places  on  him  an  impossible  burden.     On 
the  other  hand,  if  there  were  conditions  lo^it- 
imatcly  excusing  the  plaintiff  in  error  from 
perfonnaace,  they  were  peculiarly  within  it» 
knowledge.  w  <'onsidering    the   con- 

tract involved  in  this  case  aa  a  whole,  we 
are  of  the  opinion  that  the  wovds  'canditions 
permitting'  did  not  create  a  condition  pre- 
cedent, requiring  the  plaintiff  in  the  court 
l)elow,  defendant  in  error  heiy%  to  allege  and 
lirove  that  conditions   permitted,   before  he 
would  be  entitled  to  recover.    Whatever  force 
they  may  Jiave  may  be  invoked  by  the  defend- 
ant in  the  court  below  by  way  of  defense.'^ 
Construing  a  contract  between  an  automo- 
bile manufacturer  and  a  dealer  in  which  it 
was  provided  that  the  manufacturer  might 
terminate  the  agreement  for  a  hreaeh  of  its 
conditions  by  the  dealer,  the  court  in  Bendix 
V.  Staver  Carriage  Co.  174  111.  App.  589,  in 
answer  to  the  contention  that  such  a  contract 
was  void  for  wuit  of  mutuahty  said:     **As 
to  the  question  of  mutuality,  it  ia  daimed 
by  appellee's  coimsel,  that  although  by  the 
terms   of    the   contract   the   defendant  waa 
bound,    the    plaintiff    was   not    bound,   and, 
therefore,  it  is  said  the  contract  is  purely 
unilateral  and  void.     It  is  urged  that  al- 
though by  the  terms  of  the  contract  defendant 
gave  to  Bendix  an  exclusive  right  to  eell  it^^ 
motor  cava  in  certain  territory  for  a  certain 
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period  and  for  a  certaia  price^  aad  also,  agraed 
to  give  him  a  speoifi«d  diaooant  on  all  Bales 
made,  either  by  himself  or  by  defeadant,  dur- 
ing that  time  mthin  sueh  tenitorj,  yet  the 
plaintiff  on  his  part  agreed  to  do  nothing 
except  at  his  election.  We  do  not  so  cenatrue 
the  ooBtraet.  Bendiz  expressly  agrees  to 
maintain  a  sales  offlee  in  Chicago,  to  buy 
from  the  defendant  and  pay  for  one  of  its 
motor  cars,  and  keep  it  'in  stoek  as  a  sample 
to  be  used  for  exhibition  or  demonatration 
purposes,'  and  to  use  all  reasonable  effort  to 
promote  the  sale  of  defendant's  cars.  In 
▼iew  of  the  evident  soope  and  purpose  of  the 
whole  eontraoty  it  is  apparent  thai  these 
promises  on  the  part  of  Bendix  formed  a 
veiy  important,  if  not  the  most  essential, 
part  of  the  consideration  for  the  promises  of 
the  defendant.  The  performance  by  Bendix 
of  this  part  of  the  agreement  neoeesarily  in- 
Tolved  the  expenditure  by  him  of  both  time 
and  money  in  yery  eonsidenible  amounts.  He 
could  neither  evade 'the  performance  of  these 
undertakings  on  his  part,  nor  elect  not  to 
perform  them,  without  at  once  incurring  a 
liability  to  the  defendant  for  a  breach  of  his 
contract.  They  were  good  and  valuable  (con- 
siderations, and  we  are  of  the  opinion  that 
the  contract  was  therefore  mutual  and  bind- 
ing on  both  parties  thereto." 

One  rescinding  or  canceling  an  executory 
contract  ^r  the  sale  of  autmnoblles  nonen- 
foreeable  for  the  lack  of  mntnality  and  con- 
sideration may  recover  the  deposit  required 
of  him  by  the  manufacturer  on  entering  the 
<'ontract.  Velie  Motor  Car  Oo.  v.  Kopmeier 
Motor  Car  Co.  194  fW.  324,  114  C.  0.  A. 
284. 

A  stipulation  in  a  contract  creating  a  salen 
Agency  for  automobiles  that  the  agent  should 
hare  the  right  to  cancel  the  contract  at  any 
time  on  notice  to  his  principal  waa  held  in 
White  Co.  V.  American  Motor  Car  Co.  11  0». 
App.  285,  75  8.  E.  345,  to  apply  not  only 
to  the  provisions  creating  the  agcfUcy  but 
alao  to  the  provision  requlrihg  the  agent  to 
purchase  fi\e  cars  from  the  manufacturer 
and  therefore  to  entitle  him  to  a  return  of 
the  deposit  made  on  the  purchase  of  the 
cars.  Hie  court  stated  the  reasons  for  its 
holding  as  follows:  "In  our  opinion  the  con- 
tract was  an  entire  one.  The  plaintiff  ap- 
pointed the  defendant  its  agent  to  sell  au- 
tomobiles in  a  speeilted  territory.  It  was 
expected  that  the  defendant  would  be  able 
to  place  at  least  five  of  the  ears,  and  a  pre- 
liminary order  for  this  number  of  cars  was 
?iv«n.  Taking  the  whole  contract  together, 
a  fair  construction  of  it  is  that  if  the  de- 
fendant ascertained  that  it  would  be  unable 
to  place  the  plaintiiTs  cars  in  the  territory 
mentioned  in  the  contract,  it  would  have  a 
^gH  to  dissolve  and  cancel  the  entire  con- 
tract.    In   other   words,   the   order   for   the 


«ars  was  inseparably  connected  with  the  agen- 
cy of  the  defendant.    If  the  agency  was  dis- 
solved or  ceased  to  exist  by  any  act  on  the 
part  of  either  the  plaintiff  or  the  defendant, 
under  the  contract  tbe  plaintiff  was  under  no 
obligation  to  furnish  the.  cars,  and  the  de- 
fendant   waa   under    no    obligation    to    take 
them.     The  defendant  was  not  buying  the 
cars  under   this  contract   for   its  own  use. 
That  waa  well  understood  by  both  parties. 
But  the  cars  were  ordered  for  the  purpose 
of  being  resold  at  retail,  and  the  only  fair 
interpretation  which  can  be  given  to  the  con- 
tract is  that  if  the  defendant  could  not  resell 
these  cars  and  could  not  create  a  market  for 
them   in    Fulton   coui^ty,  Georgia)   it  would 
have  the  right  to  notUy  the  plaintiff  to  this 
affect,  and  thereupon  the  contract  would  eease 
and  the  defendant  would  be  under  no  further 
obligation  to  take  any  cars  under  the  terms 
of  the  contract.     The  stipulation  giving  the 
defendant .  the  right  to  cancel  the  contract 
waa  inserted  theirein  for  tbe  defendant's  bene- 
fit»  and   the  evident  purpose  of   it  was  to 
guard  against  loss  to  the  defendant  by  reason 
of  its  inability  to  creats  a  n^arket  for  the 
plaintiff's  cars  and  to  resell  cars  which  it 
had  ordered  under  the  aoatraet.    Unless  the 
contract  be  given  this  constnictioa,  the  re- 
sult  would,   be   that   although    it  was   well 
known    and    well    underatood    betweeu    the 
parties  that  the  defendant  did  not  desire  thi" 
€*ar9  for  its  own  use,  yet  if  it  flailed  to  sell 
the  cars  it  would,  be  bound  to  take  and  pay 
for  them,  though  they  would  be  practically 
worthless  to  the  defendant  for  the  purpose 
for  which  they  were  ordered..    Again,  if  tb«^ 
stipulation  as  to  eanoellation  applied  only  to 
that  part  of  the  contract  which  created  the 
agency,  then   the  result  would  be  that  the 
defendant  would  be  «o  longer  i)ie  plaintiff's 
agent  and  authorized  to  sell  its  cars  in  Fulton 
coimty,  yet  it  would  have  on  hand  five  cars 
which   it  had  been  unable  to  dispose  of  as 
the   contract   oontemplated    would    be   done. 
There  is  nothing  in  the  contraet  which  sibows 
that  the  parties  intended  that  the  stipulation 
in    retferenoe   to   the   notice   of    cancellation 
flhould  apply  only  to  one  portion  of  the  con- 
tract, and,  being  an  entire  one,  there  i»  no 
reason  for  holding  that,  upon  notice  given, 
the   whole   contract   was   not   dissolved^-the 
^rt  relating  to  ^e  purchase  of  machines 
described    in   the    contract,   as   well   as   the 
agency  for  the  sale  of  machines  in  ikt  future. 
This  being,  in  our  opinion,  the  proper  con- 
struction to  be  given  the  contract,  it  is  un- 
necessary to  determine  the  question  whether 
the  stipulation  relating  to  the  retention  of 
the  $400  as  liquidated  damages  is  enforceable. 
The  whole  contract  having  been  disaolTed,  the 
plaintiff  was  bound  to  return  to  the  defendant 
the  $400  held  on  deposit  as  part  payment  on 
the  cars  which  were  not  shipped  out." 
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The  court  in  Tedford  Auto  Oo.  ▼.  Horn,  113 
Ark.  310,  168  S.  W.  133,  construed  a  contract 
providing  that  at  the  date  thereof,  the  sub- 
agent  should  pay  to  his  principal  the  sum  of 
$250  "as  part  of  the  purchase  price  for 
the  motor  cars  specified  in  this  contract, 
which  payment  shall  remain  in  the  seller's 
possession  until  the  expiration  of  this  con- 
tract, provided  that  any  and  all  of  said 
part  of  purchase  money  may,  at  the  option 
of  the  seller,  be  credited  against  any  parts 
or  open  account  due  to  the  seller  from  the 
dealer,  and  the  balance  of  said  purchase 
money,  if  any,  will  then  be  applied  on  the 
purchase  price  of  motor  cars  as  provided 
herein/*  The  court  said:  "The  contract  be- 
tween the  parties,  when  considered  as  a 
whole,  contemplates  the  advance  payment 
of  the  sum  of  $250  in  the  nature  of  a 
deposit  by  appellee  as  security  for  the  per- 
formance of  his  undertaking  to  purchase  the 
stipulated  number  of  automobiles,  and  it  is 
not  merely  an  advance  payment  on  the  price 
of  machines.  According  to  the  terms  of  the 
contract  the  deposit  was  to  remain  in  the 
hands  of  appellant  until  the  expiration  of  the 
contract  period,  or  unless  the  contract  was 
sooner  eaticeled,  and  that  it  should  be  re- 
turned to  appellee  at  the  expiration  of  such 
time,  or  upon  the  cancellation  of  the  contract 
unless  applied  in  satisfaction  of  loss  or  dam- 
age on  the  part  of  appellant  sustained  by 
reason  of  appellee's  failure  to  perform  the 
contract,  or  on  running  account  due  from 
appellee  to  appellant.  .  .  .  Under  those 
circumstances  appellee  was  entitled  to  the 
return  of  his  money  at  the  end  of  the  con- 
tractual- period,  less  any  amount  that  he 
might  have  owed  appellant  on  account,  or 
for  loss  or  damage  sustained  by  appellant  on 
account  of  nonperfomsanee  by  appellee." 

Indefinite  Dsscbiption  of  Cabs. 

Where  by  the  terms  of  a  contract  between 
a  manufacturer  of  automobiles  and  a  dealer, 
provision  was  made  fqr  the  handling  and  sale 
by  the  dealer  of  a  certain  number  of  "Oakland 
automobiles"  without  specifying  the  model 
or  style,  and  it  appeared  that  there  were  sev- 
eral styles  of  Oakland  automobiles,  the  oonr 
tract  was  held  to  be  unenforceable  for  want 
of  -  defittiteness  in  the  desoription  of  the  sub- 
ject-matter. Oakland  Motor  Car  Co.  v.  In- 
diana Automobile  Co.  201  Fed.  499,  121  C. 
C.  A.  319,  wherein  the  court  said:  "There  is 
no  testimony  or  circumstance  which  tends  to 
show  any  intention  or  understanding  of  both 
parties  that  the  agreement  was  to  be  limited 
to  any  particular  car  or  cars  thereof.  Neither 
the  fact  of  ordering  three  cars  then  on  hand 
for  immediate  delivery,  nor  the  alleged  in- 
tention on  the  part  of  the  plaintiff,  not  com- 
municated to  the  defendant,  can  have  weight 
in  that  direction ;  and  the  agreement  'to  pur- 


chase 50  cars  from  the  manufacturer  during 
the  term,'  is  not  only  applicable  in  ternoa 
to  either  and  all  of  the  above-mentioned  c&rs 
shown  by  the  catalogue  and  actually  pro* 
duced,  but  such  understanding  between  the 
parties  must  be  presumed.  In  other  worda^ 
it  was  left  at  the  option  of  the  purchaser  ta 
select  the  cars  for  delivery,  and  there  was 
no  meeting  of  minds  between  the  parties  upon 
the  particular  cars  to  be  sold,  as  to  niodel 
or  price.  The  alleged  agreement  thus  pro- 
vides no  means  to  identify  the  cars  to  be 
named  in  any  order,  either  for  tender  of  per- 
formance on  the  part  of  the  defendant  or  for 
enforcement  at  law  as  to  unperformed  por- 
tions thereof,  and  is  without  force  aa  a  eon- 
tract  for  future  sale  and  delivery." 

So  in  Wheaton  v.  Cadillac  AutomobUe  Oo. 
143  Mich.  21, 106  N.  W.  899,  it  was  held  that 
an  order  for  a  certain  number  of  automobilee 
without  specifying  the  style  and  kind,  where 
it  appeared  that  the  manufacturer  made  sev- 
eral kinds  of  cars,  was  too  indefinite  for  en- 
forc^nent,  if  accepted. 

EXCLUSIVENESS  OF  AOBNQT. 

A  contract  between  the  manufacturer  of 
automobiles  and  a  dealer,  whereby  the  dealer 
is  made  the  exclusive  a^gmt  for  the  aale  of 
the  cars  in  a  certain  territory,  is  to  be  con- 
strued the  same  as  in  a  case  where  an  a,^nt 
is  given  the  sole  and  exclusive  sale  of  the 
goods  of  the  principal,  and  the  right  g^iven 
is  exclusive  of  the  principal  as  well  as  other 
agents.  Garfield  v.  Peerless  Motor  Car  Co. 
189  Mass.  395,  75  N.  E.  895;  RandaU  v. 
Peerless  Motor  Oar  Oo.  212  Mass.  352,  99 
N.  E.  221. 

So  a  sale  made  by  the  manufacturer  out- 
aide  of  the  exclusive  territory  given  its  a^ent, 
but  to  a  person  who  is  a  resident  of  that 
territory,  has  been  held  to  be  a  violation  of 
a  contract  making  a  person  an  "exclusive 
agent"  for  the  sale  of  its  cars  in  a  certain 
territory.  lUsley  v.  Peerless  Motor  Car  Co. 
177  111.  App.  459;  Nickels  v.  Prewitt  Auto 
Co.   (Tex.)   149  S.  W.  1094. 

In  Garfield  v.  Peerless  Motor  Car  Co.  189 
Mass.  395,  75  N.  £.  695,  it  was  held  that 
where  the  contract  provided  that  if  the  agrent 
given  an  exclusive  territory  received  inquiriee 
from  a  territory  other  than  his  own,  he 
should  refer  them  to  the  manufacturer,  it  waa 
necessarily  implied  that  all  inquiries  from 
persons  residing  in  his  territory  should  be 
referred  to  him. 

Where  a  ]>erson  brought  the  manufacturer 
of  automobiles  and  a  prospective  purchaser 
together  and  was  instructed  to  make  every 
effort  to  close  the  sale  and  was  promised  the 
usual  agent's  commission  nn  that  and  all  other 
sales  he  might  make,  it  waa  held  in  Fred> 
ricksen  v.  Locomobile  Co.  of  America,  78  Neb. 
775,  111  N.  W.  845,  that  -he  could  recover 
his  commission  from  the  manufacturer  where 
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it  appeared  that  the  manufacturer  referred 
the  prospective  purchaser  to  an  agency  mth- 
sequently  created  and  through  whom  the  aale 
was  made. 

But  in  Cedar  Rapids,  etc.  Supj^y  Ck>.  ▼. 
Thomas  Jeffry  Co.  139  la.  7,  lie  N.  W. 
1094»  it  was  held  that  a  contract  merely  giv- 
ing the  dealer  the  right  to  sell  the  oars  of 
the  manufacturer  in  a  certain  territory  and 
providing  that  the  manufacturer  would  refer 
all  inquiries  coming  to  it  from  that  terri- 
tory to  the  dealer  did  not  operate  to  give 
the  dealer  the  exclusive  right  to  sell  cars 
in  that  territory  and  therefore  the  sale  by 
another  agent  without  the  knowledge  of  the 
manufacturer  was  not  a  violation  of  the 
contract. 

The  courts  are  not  agreed  as  to  the  eiTeet 
of  a  stipulation  giving  the  dealer  the  ex- 
clusive right  to  sell  in  a  designated  terri- 
tory on  the  validity  of  the  contract,  other- 
wise void  for  want  of  mutuality.  In  some 
cases  it  is  held  that  such  a  stipulation  does 
not  cure  the  defect  of  want  of  mutuality. 
Velie  Motor  Car  Co.  v.  Kopnieier  Motor  Car 
Co.  194  Fed.  9U,  114  C.  C.  A.  284;  Oakland 
Motor  Car  Co.  v.  Indiana  Automobile  Ca 
201  Fed.  499,  121  C.  C.  A.  319;  Goodyear  t. 
H.  J.  Koehler  Sporting  Qoods  Co.  159  App. 
Div.  116,  143  N.  Y.  S.  1046.  In  Velie  Motor 
Car  Co.  ▼.  Kopmeier  Motor  Car  Co.  supra, 
it  was  said:  "Unless  the  defendant  re- 
ceived a  consideration  for  its  undertakings 
by  being  given  the  exclusive  right  to  sell 
within  the  given  territory,  the  contract  lacks 
mntnality.  But  it  will  be  seen  that  such 
right,  if  any,  was  made  subject  to  plaintifTs 
right  to  arbitrarily,  and  without  assigning 
any  cause,  cancel  the  contract.  Defendant 
might  well  decline  to  go  to  the  expense  and 
trouble  oif  advertising  and  developing  the 
territory  named,  when  its  rights  might  at 
any  time  be  terminated.  Whatever  construc- 
tion should  be  given  to  the  contract,  whether 
it  be  one  of  sale  or  of  agency,  while  it  re- 
mains executory  there  must  be  mutuality.^ 

On  the  other  hand  it  has  been  held  that 
the  grant  of  an  exclusive  selling  agency  to 
an  automobile  dealer  amounts  to  a  valuable 
consideration  moving  from  the  manufacturer 
and  makes  the  Contract  valid  and  binding 
though  it  is  otherwise  lacking  in  mutuality. 
Bendix  v.  Staver  Carriage  Co.  174  IB.  App. 
589;  Gile  v.  Interstate  Motor  Car  Co.  27 
N.  D.  108,  146  N.  W.  782,  L.R.A.1915B  109. 

Where  a  contract  between  an  automobile 
manufacturer  and  a  dealer  required  the  dealer 
'*to  devote  his  best  energies  to  the  sale  of 
the  product*'  of  the  manufacturer  it  was 
held  in  Randall  t.  Peerless  Motor  Car  Co. 
212  Mass.  852,  99  N.  £.  221,  that  this  pro- 
vision did  not  preclude  the  dealer  from  ao- 
eepting  the  agency  for  another  noncompeting 
Bttke  of  car.    The  court  in  this  case  said: 


''The  meaning  of  these  words  must  be  de- 
termined in  the  light  of  the  other  terms 
of  the  contract,  of  the  circumstances  of  the 
parties  when  the  contract  was  made,  and  of 
their  conduct  during  the  period  when  indis- 
putably the  contract  remained  in  force.  It 
is  obvious  that  'best  energies'  is  not  used 
in  the  sense  of  exclusive  attention.  The 
word  'exclusive'  occurs  in  the  contract  in 
describing  the  kind  of  agent  Randall  became 
under  the  contract.  The  employment  of  a 
nonsynonymous  word  here  tends  to  show  a 
different  purpose.  Another  clause  of  the 
contract  required  him  to  maintain  an  effi- 
cient repair  shop  for  cars  of  the  defendant's 
make,  not  alone  for  those  sold  by  him,  but 
for  all  cars,  and  this  business  was  to  be  con- 
ducted as  a  venture  wholly  at  his  risk.  This 
in  itself  might  require  a  part  of  his  energy 
for  its  success.  Moreover,  it  waa  known  to 
both  parties  that  Randall  was  carrying  on 
the  business  of  selling  and  repairing  bicycles 
and  motor  cycles  before  the  execution  el  this 
contract,  for  which  he  maintained  a  store 
and  repair  shop.  It  is  not  contended  that 
this  business  was  not  to  be  continued.  It 
is  plain,  too,  that  the  parties  did  not  intend 
that  sales  should  bo  n^ftde  only  through  Ran- 
dall personally,  because  there  was  correspond- 
ence as  to  his  representatives  in  other 
cities  of  New  England,  through  whom  he 
might  conduct  in  part  the  busings  con- 
templated by  the  contract.  It  might  have 
been  inferred  that  the  fact  that  Randall 
had  and  proposed  to  continue  an  established 
business  of  this  general  character,  which  it 
was  anticipated  he  might  enlarge,  was  one 
of  the  motives  of  the  defendant  in  entering 
into  the  contract,  and  that  the  value  of  the 
arrangement  depended  in  part  upon  the  ex- 
tent of  Randall's  acquaintance  with  the  pub- 
lic interested  in  machines  of  this  sort,  and 
the  nature  of  his  reputation  as  being  able 
to  supply  vehicles  adapted  to  the  deeires  or 
needs  of  all  or  a  large  proportion  of  prospec- 
tive purchasers.  This  might  be  enhanced  ap- 
preciably by  his  representing  a  line  of  non- 
competing  automobiles  as  nearly  complete  as 
the  state  of  the  trade  then  permitted.  The 
plaintiff  was  left  under  the  terms  of  his.  con- 
tract, so  far  as  concerned  the  selling  of  cars, 
to  conduct  his  business  in  his  own  way.  The 
means  and  methods  to  be  adopted:  were  his, 
and  not  those  of  the  defendant.  He  was  not 
subject  to  the  supervision  and  control  of 
the  defendant  in  any  respect,  bo  long  as  he 
complied  with  the  terms  of  the .  contract. 
Under  these  and  other  conditions, 
which  might  have  been  found  on  the  evidence, 
it  is  apparent  that  'best  energies'  meant  such 
effort  as  in  the  exercise  of  sound  judgment 
would  be  likelysAo  produce  the  most  profitable 
results  to  the  defendant  in  view  of  the  nature 
ef  the  business  and.  the  eocteat  of  territory 
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over  wliich  it  wa3  to.be  conducted.  The  rela- 
tion might  have  been .  found  to  have  been 
analogous  to  that  frequently  eBtablished  be- 
tween a  general  retail  merchant  and  the  mak- 
er of  any  single  and  special  kind  of  merchan- 
dise. As  bearing  upon  the  question  whethw 
the  plaintiff  did  devote  his  beet  energies  to 
the  sale  of  the  Peerless  car  evidence  \v*» 
introduced  to  the  effect  that  a  few  days  be- 
fore the  alleged  repudiation  of  the  contract 
by  the  defendant  the  plaintiff  entered  into 
an  agreement  to  act  as  agent  for  the  sale 
of  the  Stevens-Duryea  car  for  1903.  If  thU 
was  not  a  car  which  would  compete,  in  any 
fair  sense  in  the  minds  of  prospective  purclias- 
ers,  with  the  car  manufactured  by  the  de- 
fendant, then  he  was  not  precluded  from 
undertaking  its  sale.  He  had  a  right  to  en- 
large his  business  in  the  same  general  line. 
.  .  .  Competing  cars  are  those  so  similar 
in  cost,  design,  size,  power,  carrying  capacity 
and  other  characteristics  as  fairly  may  leave 
ordinary  and  reasonable  customers  in  sueh 
doubt  in  making  a  choice  between  them  as 
to  permit  the  skill  of  a  salesman  to  becOone 
a  determining  factor.' 
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Damagem  far  Breach. 

It  has  been  held  that  the  measure  of  damr 
ages  for  a  breach  of  a  contract  giving  a  dealer 
the  exclusive  agency  for  the  sale  of  automo- 
biles where  the  manufacturer  invades  the 
dealer's  territory  is  the  amount  of  commits* 
aions  or  discounts  of  whieh  the  dealer  is  de- 
prived by  the  sales  made  by  the  manufacturer^ 
Schiffman  v.  Peerless  Motor  Car  Co.  l'^  CaL 
App.  600,  110  Pac.  460;  Sparks  v.  Keliable 
]:)ayton  Motor  Car  Co.  85  Kan.  29,  Ann.  Co^. 
191 2C  1251,  116  Pac.  363;  Garfield  v.  Peerless 
Motor  Car  Co.  189  Mass.  395,  75  N.  £.  695; 
Wier  V.  American  Locomotive  Co.  215  Mass. 
J303,  102  N.  £.  481;  Cofield  v.  S.  A.  Jenkins 
Motor  Co.  89  8.  C.  419,  71  S.  E.  969. 

In  Schiffman  v.  Peerleas  Motor  Car  Co. 
ftupra,  which  was  an  action  for  the  breach  of 
a  contract  between  a  manufacturer  and  an 
agent  by  reason  of  the  sale  by  the  manufac- 
turer of  cars  in  the  territory  given  exclusive- 
ly to  the  agent,  the  court  stated  the  measure 
of  damages  as  follows:  'The  measure  of 
damages  for  sueh  a  breach  of  obligation  is 
found  in  the  general  rule  declared  in  section 
3300  of  the  Civil  Code^  to  wit,  that  amount 
which  will  compensate  the  plaintiff  for  all 
the  detriment  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  of  thingB» 
would  be  likely  to  result  therefrom.  In  ap- 
plying this  section  it  is,  of  course,  subject  to 
the  limitation  that  no  damages  can  be  re- 
covered which  are  not  clearly  ascertainable 
in  both  their  nature  and  origin  (sec.  3301). 
The  profits  whioh  plaintiff  here  oomplains 
that  he  was  dieprivecl  of  are  thoae  which  he 


would  have  made  from  tlie  aala  of  tfaaae  ma- 
chines had  the  defendant  eitlier  refused  to 
invade  the  exclusive  territory  granted  to  him 
or  have  referred  the  inquiries  of  the  piirchaa- 
ers  to  hitet  ae  it  agreed  to  do  in  the  contract. 
There  is  nothing  speculative  or  uncertain  aa 
to  the  amount  of  profits  of  which  plaintiff 
was  thus  deprived*  and  their  loaa  is  so  closely 
conneeted  with  the  breach  of  the  obli|pation 
by  defeBdant>  that  it  is  difficult  to  see  any 
ground  upon  which  it  can  be  said  that  plain- 
tiff's injury  is  toa  remote  either  in  nature 
or  origin.  We  are  of  opinion  that  these 
profits  are  such  as  plaintiff  ia  entitled  to 
recover  under  the  authorities  in  this  state." 

In  such  an  action  it  J^as  been  held  that  the 
manufacturer  by  selling  in  the  dealer's  terri- 
tory in  violation  of  the  agreement  is  estopped 
to  claim  that  if  he  had  not  done  so  the  dealer 
would  not  have  mads  the  sales.  Sparka  v. 
Reliable  Dayton  Motor  Car  Co.  85  iCan.  29, 
116  Pae.  36,  Ann,  Cas.  1912C  1251 ;  Wier  v. 
American  Locomotive  Works,  215  Mafls.  303, 
102  N.  £.  481,  In  Sciuffman  v.  Peerless 
Motor  Car  Co.  13  Cal.  App.  600,  111  Pac.  460, 
It  was  said:  "Another  element  entering  into 
the  consideration  of  such  a  question  is  that 
oi  the  estoppel  of  defendant  to  deny  that 
plaintiff  would  have  made  sale  of  these  ma- 
chines but  for  its  violation  of  the  contract. 
It  does  not  lie  in  its  mouth  to  say,  you  could 
not  have  sold  these  machines  had  I  not  de- 
vised a  method  whereby  your  employees  could 
make  tliese  sales  through  another  agency." 

But  in  lUsley  v.  Peerless  Motor  Car  Co. 
177  111.  App.  459,  it  was  held  that  where 
the  eoBtvact  provided  for  the  payment  to  the 
dealer  of  the  difference  between  the  price  at 
whidft  he  bought  from  the  manufacturer  and 
the  price  at  which  he  sold  to  the  purchaser, 
and  there  were  no  provisions  for  the  payment 
of  commissions,  that  in  <Mrder  to  entitle  the 
dealer  to  recover  more  than  nominal  damages 
for  a  breach  of  the  contract  by  the  sale  of 
oars  by  the  manufacturer  in  1^  exclusive 
territory  given  the  dealer,  he  must  prove 
actual  damages,  and  that  in  the  absence  of 
proof  of  a  trade  custom  or  usage  entitling  him 
to  commissions  he  could  not  recover  for  the' 
sales  made  by  the  manufacturer  unless  he 
proved  that  he  could  have  made  such  sales. 

So  in  Isbell  v.  Anderson  Carriage  Co.  170 
Mich.  904,  136  N.  W.  457»  wherein  it  appeared 
that  the  business  was  new  and  unestablished 
and  that  the  contruet  csntained  a  clause  al- 
lowing the  manafaoturer  to  cancel  it  when- 
ever it  became  dissatisfied,  it  was  held  that 
prospective  profits  were  too  uncertain  and 
speculative  to  be  allowed  as  an  element  of 
damages  for  the  breach  of  the  contract  by 
the  manufacturer.  The  oourt  said:  "Un- 
der an  executory  'satisfaction  contract'  of 
this  nature,  for  an  uncertain  undertaking 
to    develop    a    new   and    untried    business, 
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and  build  Up  a  'market  for  a  new  and  thi- 
known  commodity,  future  profits  are  too 
speculative,  contingent,  and  uncertain  of  as* 
certainment  to  be  a  measure  of  damages  in 
the  absence  of  definite  stipulation  therefor. 
This  contract  was  canceled,  whether  right- 
fully or  wrongfully,  at  the  expiration  of  five 
and  one-half  months.  Tor  that  period  it 
was  executed.  The  balajice  of  the  time  it 
might  have  run  it  was  executory.  Both 
parties  treated  it  as  ended,  and  made  no 
further  attempt  to  carry  out  its  provisions. 
So  far  as  it  was  executed,  if  wrongfully 
<*anceled,  plafntifT  is  entitled  to  recover  for 
all  losses  sustained  in  its  execution  and  all 
benefits  conferred  on  defendant,  including  time 
•levoted  to  it,  work  done,  obligations  incnrred, 
or  money  properly  expended  for  l$bor,  ma- 
chinery, supplies,  or  building,  and  all  other 
proper  damages  for  breach  of  an  ejceeuted  con- 
tract, to  be  ascertained  and  determined  ac- 
cording to  the  facts  proven." 

In  answer  to  the  contention  that  the  dealer 
was  only  entitled  to  recover  nominal  damages 
on  the  breach  of  the  contract  by  the  failure  of 
the  manufacturer  to  perform  its  obligations 
thereunder  and  13ie  sale  by  it  of  cars  in  the 
exclusive  territory  {granted  the  dealer,  t1i« 
court  in  Randall  v.  Peerless  Motor  Car  Co. 
212  Mass.  352,  99  K.  K  221,  said:  "The  rule 
touching  the  loss  of  prospeetive  profits  as 
an  element  of  damages  for  breach  of  contract 
frequently  has  been  stated  in  recent  cases. 
Such  lofls  may  be  recovered  when  it  appears 
to  have  been  within  the  contemplation  of  the 
parties  as  a  probable  result  of  breach  of  the 
contract,  to  be  its  natural,  primary  and  prob« 
able  consequence,  and  to  be  susceptible  of 
proof  by  evidence  reasonably  certain,  and  not 
resting  Vfhief!y  on  speculation,  conjecture  or 
surmise.  It  is  not  necessary  that  damages 
in  order  to  be  recoverable  shall  be  calculable 
with  mathematical  accuracy.  There  may  be 
elements  which  can  be  determined  only  by 
approximation,  and  which  may  be  fn  some 
degree  contingent  or'  matter  of  opinion;  and 
yet  the  damages  as  a  whole  msy  be  measured 
by  a  standard  as  definite  as  that  by  which 
the  nature  of  things  courts  and  juries  must 
l>e  guided  in  reaohfng  results  in  many  in- 
stances. .  .  Loss  of  profit  may  have 
'jeen  found  to  have  been  within  the  contempla- 
tion of  the  parties  as  the  result  of  a  breach. 
The  margin  of  gross  profit  was  fixed  defihitely 
l)y  the  contract  at  a  percentage  on  the  list 
price  of  the  defendant.  The  contract  required 
a  minimum  order  of  cars  of  a  stated  price 
from  the  plaintiff.  .  .  .  While  the  obliga- 
tion of  the  defendant  to  deliver  was  not 
<^QalIy  specific,  it  must  be  assumed  to  hav4 
^n  made  in  the  prosecution  of  a  fair  busi- 
ness by  the  defendant,  and  not  as  a  snare  or 
trick.  Hence,  the  hitention  of  the  parties 
inight  have  b^en  inferred  to  be  that  deliveries 
Ann.  Gas.  1917E. — 87. 


should  be  made  at  suoh  times  and  an  such 
numbers  as  would  enable  the  establishment  of 
a  reputation  of  reasonable  promptness  on  the 
part  of  the  defendant.  Buch  an  inference 
was  in  favor  of  the  good  faith  and  business 
capacity  of  the  defendant.  Loss  of  profit 
may  have  been  inferred  to  be  likely  to  flow 
as  a  reasfmable  and  probable  consequence  oi 
the  failure  to  perform  by  the  defendant.  Dep-. 
rivation  of  a  specific  sum  of  money  for  the 
sale  of  each  oar  would  cause  naturally  a  net 
financial  detriment  to  the  plaintiff.  The 
evidence  was  such  as  not  to  leave  this  jury 
wtiolty  without  guide  as  to  the  extent  of  Uie 
plaintiff's  loss.  The  business  of  selling  auto* 
mobiles,  although  new,  was  net  absolutely  un* 
certain.'' 

In  French  v.  Pullman  Motor  Car  Co.  242 
Pa.  St.  136,  «8  Atl.  876,  it  was  said  that  the 
measure  of  damages  for  tlie  breach  >  of  an 
automobile  sales  agency  contract  by  the  manu- 
facturer would  be  the  "net  profits,  after  de- 
ducting all  the  expenses -of  carrying  on  the 
office — cost  of  employees,  cost  of  advertising, 
cost  of  keeping  the  cars  in  the  repair  shop 
and  garage,  and  the'eoi^'"of  everything  in- 
cidental to  the  busine^." 

Under  a  contract  between  an  agent  and  a 
jobber  ^ho  contracted  with  a  manCilketlfrer 
to  take  a  fixed  number  of  cars  during  the 
year,  the  measure  of  damages  for  a  breach  of 
the  oontvact  by  the  snbagent  in  failing  ^o 
take  and  sell  the  number  of  cars  allotted  to 
him  was  not  the  difference  between  the  con- 
tract price  and  tl^e  maTket  price,  b\it  the 
amount  fit  profits,  if  any,  which  the  jobber 
lost  by  reason  of  the  breach.  Ted  ford  Auto 
Oe.  yu  Hob*,  11^  Ark.  310^.X6rS.  W.  131b 
wherein  it  was  said:  **If,  notwithstanding 
the  breach  of  the  contract,  appellant  was 
able  to  sell  his  supply  of  automobiles  without 
loss  of  profit,  then  it  sustained  no  damage, 
and  in  order  to  make  out  this  it  should  have 
proved  that  there  was  a  loss  of  profits." 

In  Alden  v.  Kaiser,  121  Minn.  Ill,  140  N. 
W.  343,  it  was  held  that  a  contract  establish- 
ing a  sales  agency  for  automobiles  which  pro- 
vided for  the  purchase  of  a  certain  number  of 
oars  by  the  agent  and  tlic  payment  of  a 
deposit  thereon  constituted  an  absolute  con- 
tract of  purchase  on  the  part  of  the  agent, 
who  would  be  liable  on  a  breach  thereof  for 
all  the  pi^ofits  which  his  principal  would  have 
made  had  the  contract  been  carried  out. 

Where  a  dealer  refused  to  take  all  the 
cars  stipulated  for  in  the  contract  creating 
the  sales  agency  and  sued  to  recover  the  de- 
posit he  had  made  at  the  time  of  entering 
into  the  contract  it  was  held  in  Klauder  v. 
C.  V.  G.  Import  Co.  61  Misc.  255,  113  N.  Y. 
S.  716,  that  a  proviaion  in  the  contract  that 
in  the  event  that  the  dealer  did  not  take 
all  the  cars  contracted  for  he  shoiild  be  al- 
lowed a  smaller  discount  than  ariginally  pro^ 
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vided,  was  not  intended  as  a  provisioii  for 
liquidated  damages  and  did  not  bar  a  reoovery 
from  the  dealer  of  the  actual  damages  sus- 
tained by  his  failure  to  take  the  total  number 
of  cars  contracted  for. 

In  Drake  v.  White  Sewing  Mach.  Co.  133 
App.  Div.  446,  118  N.  Y.  S.  178,  affirmed 
without  opinion  109  K.  Y.  505,  03  N.  £.  U2Q, 
an  action  by  a  dealer  to  recover  a  deposit 
ttiade  with  the  manufacturer  on  the  purchase 
price  of  certain  cars  to  be  taken  by  the 
dealer,  it  was  held  that  where  it  appeared 
that  the  manufacturer  had  canceled  the  cob* 
tract  because  of  the  failure  of  the  dealer  to 
furnish  shipping  directions,  it  could  not  claim 
the  deposit  as  a  balance  due  on  a  car  deliv- 
ered to  the  dealer  by  charging  him  the  full 
purchase  price  for  the  car  on  th«  ground 
that  he  had  forfeited  his  right  ta  the  dis* 
count  originally  agreed  o». 


BABNB8 

MOTOR  SALES  PQR- 
PORATION. 


Kentucky  Court  of  Appeals — ^November  24, 

'      1916. 


172  Ky.  409;  189  S.  W.  444. 


Foreign     Ooi^otvtiona    -«    Aanrtee    «f 
Fvo««aa  onAB^nt. 

The  rule  that  process  may  be  served  on  a 
special  ag^nt  of  a  foreign  corporation  taking 
orders  within  the  state  and  sending  them  to 
the  company  for  approval,  though  the  busi- 
ness is  entirely  interstate,  does  not  apply 
where  the  salesman  is  an  independent  con- 
tractor. 

Agency  —  Antomobile  Dealer  as  Ag^ent 
of  Mannf aotnrer. 

Under  a  contract  between  a  foreign  corpora- 
tion manufacturing  automobiles,  and  a  local 
atitomobile  sales  partnership,  by  which  ihe 
former  sold  cars  and  parts  to  th^  partner- 
ship, retaining  title  till  payment,  and  requir- 
ing reports  of  sales,  allotting  certain  terri- 
tory, j»aying  part  of  advertising  expense,  and 
agreeing  to  repurchase  unsold  goods  on  ter- 
mination of  the  contract,  the  partnership  to 
make  all  sales  to  consumers,  the  partnership 
is  not  an  agent  6f  the  corporation,  and  serviee 
of  proeess  on  a  partner  was  of  no  force. 

[See  note  at  end  ol  this  oase.] 

Appeal  from  Circuit  Court,  Ohio  county. 

Action  br  W.  O.  Bttmes,  plaintiff,  against 
Maxwell  Motmr  Bales  Corporation,  defendant. 


Judgm^ent  for  defendant.     P)ainti0  appeals. 
The  facts  are  stated  in  the  6p4nion.     Af- 

FIBMED.. 

« 

Ernest  Woodtoard  for  ^pellant» 
H,  P,  Taylor  for  appellee. 

[410]  CiAY,  C— Plaintiff,  W.  0.  Barnes, 
brought  this  suit  against  the  Maxwell  Motor 
Sales  Corporation  to  recover  the  sum  of 
$50.00,  which  he  had  deposited  with  the  de- 
fendant tg  guarantee  the  payment  o£  auto- 
mobile parts  ordered  by  him  for  the  purpose 
of  repairs,  and  also  to  recover  damages  aggre- 
gating $564.00  for  breach  of  contract.  Sum- 
mons was  issued  and  served  on  J.  H.  B.  Car- 
son as  agent  of  the  defendant  in  Ohio  county. 
Without  entering  its  appearance  for  any  other 
purpose,  the  defendant  oaoved  to^quaah  the 
return  on  the  sui^mons.  In  support  of  this 
motion  it  filed  the  affidavit  pf  its  seeretar}', 
Carl  H.  Pelton,  ajud  a  copy  of  the  contract 
between  it  and  the  Hartford  Motor  Company, 
a  partnership  conducted  by  J.  H..  B.  Carson 
and  A.  £.  Pate.  The  lower  court  sustained 
the  motion  to  quash,  and  plaintiff  electing  to 
8tan4  by  the  proeess,  his  petition  was  dis- 
missed.    plaintiff'  appeals. 

Pelton 's  affidavit  is  ii)  s^bf^tance  as  follows: 
The  Maxweli  Meter  Sales  Corporatioa  was 
orgaaisped  under  the  laws  of  Delaware.  Its 
principal  place  of  business  is  in  petroit, 
Michigan.  It  is  qualified  for  doing  business 
in  Michigan  and  other  states  of  the  Union^ 
but  is  not  qualified  for  doipg  business  in  Ken- 
tucky. The  only  business  done  by  the  defend- 
ant in  Kentucky  is  an  interstate  business. 
It  maintains  no  offioe  in  Kentucky  and  has  no 
warehouse  nor  storage  point  therein  and 
makes  no  sales  therein.  Its  traveling  sales- 
men, who  report  to  its  executive  offices  in 
Detroit  go  into  Kentucky  and  make  contracts 
[411]  and  take  orders  for  the  sale  of  its  ears 
to  citizens  ol  Kentucky,  which  contracts  and 
orders  are  not  binding  until  accepted  at  the 
company's  hpme  office  in  Detroit.  J.  H.  B 
Carson  is  not  an  agent  ol  the  Maxwell  Motor 
Sales  Corporation,  but»  together  with  A.  £. 
Pate,  is  a  partner  in  the  firm  known  as  the 
Hartford  Motor  Company.  The  '.Hartford 
Motor  Company  iff;a  dealer  in  Hartford,  Ken- 
tucky, whO|  by  contract  with  the  Maxwell 
Motor  Sales  Corporation,  purchased  Maxwell 
motor  oars  and  re^sells  them  in  Kentucky. 
Neither  Carson  nor  Pate  sells  cars  for  the 
Maxwell  Motor  Sal^s  Corporation  on  com- 
mission, nor  i:epre8ent  it  in  the  sale  of  cars. 
They  merely .  purchase  cars  from  the  Max- 
well Motor  Sales  Company,,  their  orders 
therefor  being  subject  to  approval  at  the  Max- 
well Company's  office  in  Detroit.  They  do  not 
have  in  their  posssesion  any.  property  of  the 
Maxwell  Company  ai^d  are  not  empowered  to 
make  any  eontract  on  b^alf  of  that  company, 
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or  do  anything  in  connection  with  the  Max- 
irell  motor  ears  other  than  to  6ell  to  their 
own  eustomers  cars  which  they  have  preTioua-*' 
ly  bought  f Fom  ihe  Jiaxweil  Company  and 
paid  for. 

The  contract  bctwemi  the  Maxwell  Motor 
Sales  Corporation  and  the*  Hartfovd  Motor 
Company  is  denominated  a  "DiatribuAer'a 
Agreement."  By  the  contract  th«  distributer 
orders  and  purchases,  F.  O,  B.  Detroit^  Michi- 
gan, twelve  Maxwell  aut«anohlles,  to  be  de< 
Hvered  in  certain  months  The  list  prices 
of  the  various  machines  are  set  forth  in  the 
contract  and  are  billed  to  the.  distributer  with 
certain  percentages  off  the  list  prices.  The 
terms  of  payment  on  automobiles  are  cash 
in  admnce,  or  sig^t  draft  against  the  bill  of 
lading  with  collection  charges  added.  Oin 
Maxwell  parts  and  purchases  of  parts .  for 
olMolete  models  the  distributer  is  allowed  a 
discount  of  20  per  cent.  Be  is  also  allowed 
a  cash  discount  of  10  per  cent  from  the  net 
prices  of  all  repair  parts  purchased  by  him^ 
provided  the  payment  therefor  is  made  in 
eash  on  or  before  the  twentieth  day  of  the 
month  following  the  shipment;  All  invoices 
on  said  parts  are  due  thirty  days  after  date 
of  shipment.  In  ca6e  they  are  not  promptly 
paid,  the  oempady  reserretf  the  tight  to  Mtp 
C.  0.  D. 

The  distributer  is  granted  the  right  to-  sell 
Maxwell  automobiles  in  Ohio  county.  Be  also 
has  the  right  of  exchisiTe  sale  on  repair  jp»arta 
for  "Model  25/'  but  the  company  reserves  the 
right  to  flell  repair  parta  for  all  other 
[412]  models.  •  fitould*  the  compaay  make 
BQch  sales,  it  will  protect  the  dietrthuter  in 
his  commission.  The  distribuifcer  is  requined 
to  make  a  deposit  with  tJie  company  to  secure 
the  payment  of  his  repair  parts  account.  He 
is  required  to  take  and  pay  for  the  cars  speci- 
fied in  the  contract,  settle  his  parts  account 
^h  month,  makie  weekly  reports  of  sale^  do 
the  advertising  required  by  the  eontract,  keep 
on  hand  a  stock  of  parts  specified  therein  and 
perform  all  the  conditions  of  the  agreement 
to  the  satisfaction  of  the  company.  He  is 
Also  required  to  provide  facilities  lor  the 
proper  handling,  repairing  and  adjusting,  at 
reasonable  charges,  of  all  Maxwell  cars  in 
ttid  territory,  and  to  in^ieet,  free  of  charge 
Md  at  least  once  in  each  month,  fetny  Maxwell 
ciT  which  the  owner  brings  to  the  disr 
tributer's  place  of  hvsloesa. 

"Hie  distributer  also  obligates  himself  to 
secure  dealers  In  stkdi  cities  and  town  within 
^  territory  as  will,  in  tiie  judgmcAt  of.  the 
company,  cover  said  territory^  If  he  fiails  to 
<^o  so,  the  company  may  procure  dealers  itsolf 
and  declare  that  portion  of  the  territory  re- 
leased from  the  agreement. 

^6  distributer  is  prohibited  from  soliciting 
ohierg  for  cars  oulsid>e  of  his  owji  territory. 
I^  However,  he  makes  a  iuik  withijt  his.  terri- 
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tory  to  a  resident  of  any  pther  territory,  he 
nuist  account  to  the  distributer  in  whose 
territory,  the  purchaser  roflldes  fos  one-half  of 
the  commission.  In  no  event,  however,  is  the 
company  to  be  liable  for  such  commission. 

At  the  termination  of  the  agreement  the 
company  agrees  to^  purchase  from  the  dis- 
tributer all  new  repair  parts  in  good  condition 
purchased  by  the  distributer  from  the  com- 
pany under  the  contract,  the  distributer  to 
pay  the  transportation  charges  on  such  parts 
to  the  nearest  Maxwell  Service  Station. . 

The  company  is  not  liable  to  the  distributer 
for  any  loss  or  damage  to  automobiles  while 
the  same  are  in  the  custody  or  possession  of 
any  common  carrier  in  transit,  but  such  loss 
shall  be  borne  by  the  distributer.  As  part  of 
the  expenses  of  his  business,  the  distributer  is 
required  to  pay  any  ta^  that  may  be  levied 
upon  such  business  or  any  automobiles  or 
parts  that  may  be  in  his  possession. 

Tlie  cost  of  advertising  is  divided  between 
the  company  and  the  distributer.  The 
advertising  la  prepared  by  the  company. 
The  advertising  shall  cost  not  less  than 
[413]  $36.00  nor  more  than  $60.00,  without 
sidditioftal  authority  from  the  company. 

£ach  purchaser  from  the ,  distributer  is 
gtvai  the  stand^d  warranty  of  the  National 
Automobile  Chi^qiber  of  Commerce. 

The  title  to  each  and  every  automobile  and 
parts  tii^reof  shall  remain  in  the  company 
until  the  same  are  paid  for  va  cash. 

The  agreement  continues  until  June  30th, 
1916|  but  either,  party  ^  giyen  the  right  to 
eaaocel  the  agreement  at  any  time  upon  writ- 
ten notice,  by  registered  mail  or  otherwise^,  to 
the  other  party.  Such  cancellation  operates 
m  A  cancellation  of  all  orders  for  automobiles 
or  parts  thereof  which  may  have  been  received 
by  the  .company  from  the  distributer  prior  to 
sueh  .cancellation.  In  the  event  o{  such 
o(inoel]iation,  the  company  reserves  the  right, 
art  its  option,  to  purchase  at  invoice  prices 
all  autoniobiies  which  ar^e  the  property  of  and 
in  the  possession  of  the  distributer.  Xbe 
agreement  contains  a  further  stipulation  to  * 
the  effect  that  it  is  understood  between  the 
parties  that  the  distributer  is  in  no  sense  the 
repreaeiitative  or  agent  of  the  company  and 
has  no.  right  ox  authority  from  it  to  assume 
or  or/eateaAy  obligation  of  any  kin^  on  its 
behalf,  or  to  bind  it  inanv  respect  whatso- 
ever. 

The  process  in  this  ease  was  not  served  on 
any  one  of,  the  company's  special  agents  sent 
into  the  state  for  the  purpose  of  taking. orders 
for  automobiles  and  tr^-psmitting  them  to  the 
compan^vjor  its  approval.  That  being  true, 
the  rule  that  process  may  be  served  on  such 
an  I  agent,  although  the  business  transacted 
may  be  entirely  of  an  interstate,  character, 
as  announce^  \fx  the  case  of  International 
Harvester  Co.  v.  Com.  147  Ky.  655,  145  S.  W.   ' 
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393,  and  subsequently  approved  on  writ  of 
error  to  the  U.  S.  Supreme  Court,  234  U.  S. 
679,  34  S.  Ct.  944,  58  U.  8.  (L.  ed.)  1479,  does 
not  apply.  ' 

Here  the  procesR  was  served  on  J.  H.  B. 
Carson,  one  of  the  members  of  the  partnership 
doing  business  under  the  firm  name  of  Hart- 
ford Motor  Company.  Tlierefore,  the  va- 
lidity of  the  process  depends  on  whether  or 
not  Carson  was  the  agent  of  the  defendant. 
Maxwell  Motor  Sales  Corporation. 

In  support  of  the  proposition  that  Carson 
was  the  agent  of  the  defendant,  the  argument 
is  as  follows:  The  contract  gave  to  Carson 
the  exclusive  rights  to  sell  defendant's 
1414]  automobiles  and  parts  in  Ohio  county, 
and  further  provided  that  i:f  the  defendant 
itself  sold  repairs  or  machines  to  parties  in 
Carson's  territory  Curson  ahonid  be  paid  a 
commission  on  such  sales.  The  title  to  all  ma* 
chines  furnished  under  the  agreement  ret 
mained  in  the  defendant  until  paid  for,  but 
Carson  was  required  to  pay  the  taxes.  Th« 
cost  of  Advertising  was  divided  between  the 
parties  and  ths  amount  thereof  fixed.  Carson 
was  required  to  ntake  weekly  reports  of  the 
property  sold  and  of  the  property  on  han^^ 
and  to  keep  on  hand  and  exhibit  certain 
specified  articles.  He  w*as  also  obligated  to 
secure  sub-dealers,  who  should  be  satisfactory 
to  the  defendant  and  whose  contracts  should 
be  on  the  forms  prepared  by  the  defendant, 
subject  to  its  approval.  Upon  the  termina- 
tion of  the  contract  defendant  reserved  the 
right  to  take  back  at  invoice  prices  all  parts 
or  automobiles  which  plaintiff  owned  and  had 
on  hand.  Either  party  had  the  right  to  cancel 
any  portion  of  the  orders  for  machines  or 
parts,  or  the  entire  contract,  by  giving  writ- 
ten notice  to  the  other  in  writing. 

In  the  case  of  Three  States  Buggy,  ete.  Oo. 
V.  Com.  106  8.  W.  971,  the  question  was 
whether  the  appellant  was  doing  business  in 
the  state  in  violation  of  the  Kentueky  Stat- 
utes,   section    671,    I'equiring    every    foreign 

,  corporation  having  a  plaee  of  business  in  the 
state  to  file  with  the  Secretary  of  State,  a 
statement,  naming  its  agents  thereat  upon 
whom  process  may  be  served.  Under  the  con- 
tract in  that  case  the  appellant  agreed  to  fur- 
nish its  goods,  F.  O.  B.  Cairo,  Illinois,  to  a 
retail  firm  in  this  state,  the  latter  to  pay  for 
such  goods  as  it  sold  on  specified  terms.  Ap- 
pellant also  agreed  to  carry  over  or  take  up 
such  goods  as  were  not  sold  at  the  eJtpiration 
of  the  contract,  provided  they  were  delivered 
to  it  in  good  condition  F.  0.  B.  Cairo,  Illinois. 
Tlie  firm  agreed  to  keep  the  goods  insured  in 
favor  of  the  appellant.  It  was  held  that  the 
contract  did  not  make  the  firm  the  corpora- 
tion's agent,  but  merely  provided  for  a  series 
of  sales  upon  the  terms  set  out  therein,  and 

.  that  the  appellant  was  not  doing  business  in 
the  state  in  violation  of  the  statute. 


In  the  case  of  Mikolas  v.  Walker,  73  "UiniL 
305,  76  N.  W.  36,  it  was  held,  that  a  person 
18  not  an  agent  within  the  meaiiiiig  of  the 
statute'  autboriung  service  of  process  upon 
foreign  corporations,  where  the  [415]  relation 
of  the  person  served  with  the  process  to  the 
foreign  corporation  is  that  ot  wholesaler  and 
manufacturer,  doing  business  under  a  contract 
by  which  the  manufacturer  agrees  to  sell  liit. 
goods  only  to  such  wholesaler,  who  in  turn 
is  to  buy  them  exclusively  from  the  manu- 
facturer, and  to  sell  at  pi«8cribed  prices  fixed 
by  the  latter,  in  consideratkin  of  which  the 
manufacturer   agrees   to  give   the    wjiolesale 
dealers  certain  rel>ates.    .Again,  in  the  case  of 
Gottschalk  v.  Distilling,  etc.  Feeding  Co.  oO 
Fed.  6S1,  it  was  held  that  a  foreign  corpora- 
tion is  not  doing  business  in  the  state  so  as 
to   render   it   subject   to   service  ^f   process 
therein,   by   seUing   its   products   to   certain 
persons  in  the  state  for  distribution,  who  are 
styled  distributing  agents,  where  the  contract 
with  these  purchasers  was  that  they  should 
buy  exelusiveiy  from  the  foreign  corporation 
such  goods  as  it  manufactured,  and  should 
sell  them  at  trade  prices  established  by  it. 
Among  the  cases  sustaining  tlie  rule  above 
announced    are    the    following:       Wasey  v 
Whitcomb,    167   Mieh.  58,    132  N«    W.  572; 
Sturm  V.  Boker,  150  U.  S.  312,  14  S.  Ct  99,  37 
U.  S.  (L.  ed.)  1093. 

In  the  case  under  consideration  the  auto- 
mobiles and  parts  thereof  were  actually  sold 
to  the  Hartford  Motor  Company.    It  was  none 
the  less  a  sale  because  the  title  thereto  was 
to  remain  in  the  defendant  until  the  goods 
were  paid  for,  or  because  the  defendant  re- 
served the  ri^t,  at  the  termination  of  the 
contract,  to  take  the  goods  back  at  invoice 
prices.     The  defendant  did  not  agree  to  do, 
nor  did  it  actually  do,  any  qi  the  business 
of  receiving,  storing  and  selling  the  goods 
in  Ohio  county.    The  purchasers  of  the  goods 
were  purchasers   froih   the  Hartford  Motor 
Company  and  wene  solicited  and  secured  by 
it  alone.    They  were  its  customers  and  liable 
to  it  for  the  purchsse  price  Of  the  goods.    In 
all  their  dealings  with   such  customers  the 
members  of  the  partnership  acted  for  them- 
selves and  not  for  the  defendant.    Wc,  there- 
fore,  conclude  that  neither  .member  of  the 
firm  of  the  Hartford  Motor  Company  was  an 
agent    within    the   meaning    of-  the   statute 
authorizing  services  of  pfooess  upon  ioreigB 
corporations. 

A  different  rule  prevails  in  this  jurisdic- 
tion where  the  contract  itself  describes  the 
local  dealer  as  agent,  and  the  other  provisioB' 
of  the  contract,  considered  in  the  light  of  this 
circumstance,  are  sufficient  to  show  that  an 
[416]  agency  in  fact  was  contemplated  by  the 
parties.  Com.  v.  Parlin,  118  Ky.  168. 60  S.  W. 
701 ;  Orr  v.  Orr,  157  Ky.  570,  163  S.  W.  757. 

Judgment  affirmed. 
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Tha  reported  case  discuseeq  the  status  cre- 
ated by  a  contract  whereby  an  automobile 
dealer  was  given  by  a  znanufactuxer  the  sell- 
ing rights  for  a  prescribed  territory,  being 
limited  ta  that  territory  and  required  to 
maintain  a  service  and  repair  station.  It 
is  held  that  such  a  contract  does  not  consti* 
tute  the  dealer  an  a^nt  ol  the  manufacturer 
on  whom  process  may  be  served  in  an  action 
against  the  latter.  The  nature  and  construc- 
tion of  automobile  sales  agency  contracts  are 
dijcuflsed  in  the  note  to  Studebaker  Corpora- 
tion V.  Hanson,  reported  ante,  this  volume,  at 
page  557. 
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Aatomolbnea  —  IdaMUiy  of  ICamiaf ae* 
tvrer  to  Vltiaaato  Piarckaaor  ^  De- 
feet  in  Comstriiotloa* 

A  manufacturer  of  automobiles,  which  pur- 
chased the  wheels  used  on  its  automobiles,  is 
lot  liable  to  an  injured  person,  who  pur- 
chased an  automobile  manufactured  by  it 
from  a  dealer,  and  who  had  no  contractual 
relations  with  it,  for  its  negligent  failure  to 
discover  that  one  of  the  wheels  was  defective, 
'incc,  while  one  who  manufactures  articles 
inherently  dangerous  is  liable  to  third  par- 
ties injured  by  such  articles,  unless  he  exer- 
cises reasonable  care,  one  wko  manufactures 
articles  dangerous  only  if  defectively  made  is 
not  liable  to  third  parties  for  injuries,  ex- 
cept in  case  of  wilful  injury  or  fraud. 

[See  note  at  end  of  this  case.] 

Same. 

Even  though  an  automobile  manufacturer's 
prospectus  represented  that  it  manufactured 
the  wheels  of  its  automobiles,  when  in  fact 
it  purchased  them  from  a  manufacturer  of 
wheels,  such  representation  is  not  available 
to  a  purchaser  from  a  dealer  in  automobiles, 
who  had  no  contractual  relation  with  the 
automobile  manufacturer,  in  an  action  by  him 
for  injaries. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  an  automobile  manu- 
facturer, which  purchased  the  wheels  of  its 
automobiles  from  the  S.  Co.,  for  injuries  sus- 
tained by  a  purchaser  from  a  dealer,  due  to 
a  defect  in  one  of  the  wheels,  it  is  error  to 
exclude  evidence  as  to  the  practice  of  manu- 
facturers of  automobiles  and  of  the  trade  con- 


cernii^  the  examination  of  wheels,  even  on 
the  theory,  on  which  the  case  was  tried,  that 
the  manufacturer  was  liable  if  it  knew  or 
ought  to  have  discovered  that  the  wheel  was 
weak  and  insufficient. 

[See  note  at  end  of  this  case.] 

Same. 

In  stich  action  defendant  should  be  allowed 
to  show  wliat  inquiries  it  made  aa  to  the  S. 
Co.  before  contracting  with  it  for  wheels, 
what  answers  it  received,  what  reputation 
that  company  had.  as  manufacturers,  that 
their  wheels  were  as  high  priced,  if  not  higher 
priced  than  any  in  the  market,  and  that  no 
prior  accident  had  ever  been  heard  of. 

[See  note  at  end  of  this  case.] 

Error  to  United  Statea  District  Court, 
Northern  District  of  New  York. 

Action  by  Johnson,  plaintiff,  against  Cadil- 
IflCc  Motor  Car  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
The   facts   are   stated   in   the  opinion.     Rv- 

V12R8ED. 

William'  Van  Dyke  for  plaintiff  in  error. 
Homer  J.  Borat  and  A.  /.  IfeUia  for  de- 
fondant  in  error. 

Sitting:  Lacombe,  Coxb,  and  VV^uip,  Cir- 
cuit Judges. 

[802]  Wabd,  C.  J.— In  March,  1909;  John- 
son, the  plaintiff  below,  bought  of  a  dealer 
an  automobile  known  as  the.  Cadillac  motor 
model  30,  manufactured  by  the  defendant. 
In  July  of  the  same  year,  while  driving  at 
from  12  to  15  miles  an  hour,  the  front  right 
wheel  broke,  the  car  turned  over,  and  John- 
son sustained  most  serious  injuries.  He 
brought  this  suit  to  recover  damages  there- 
for, charging  the  defendant  with  simple 
negligence  in  respect  to  the  wheel.  There  can 
be  no  question  that  the  wheel  was  made  of 
dead  and  "dozy"  wood,  quite  insufficient  for 
its  purposes. 

There  was  no  contractual  relation  between 
the  plaintiff  and  the  defendant.  The  defend- 
ant bought  the  wheels  it  used  of  the  Schwarz 
Company  and  in  its  prospectus  stated: 

"llie  Cadillac  Company  manufactures  Cad- 
illac ears  almost  in  their  entirety.  It  oper- 
ates its  own  foundries,  both  iron  and  brass, 
its  pattern  shops,  sheet  metal  shops,  machine 
shops,  gear  cutting  plant,  painting,  finishing, 
and  upholstering  departments.  It  makes  its 
own  motors,  its  own  transmissions,  its  own 
radiators,  hoods,  and  fenders.  It  makes  even 
the  small  parts,  cap  screws,  bolts,  and  nuts. 
There  is  not  one  of  the  millions  of  pieces 
manufactured  annually  which  does  not  pass 
the  scrutiny  of  trained  inspectors — trainml 
in  accordance  with  the  high  ideals  of  the 
Cadillac  organization.'' 
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*'Wheel8,  The  wheels  are  the  best  obtain- 
able and  equal  to  those  used  on  the  highest 
priced  cars.  They  are  of  the  artillery  type, 
made  from  well-seasoned  second  growth  hick- 
ory, with  steel  hubs.  The  spokes  are  of 
ample  dimensions  to  insure  great  strength.*! 

The  plaintiff  said  of  this  prospectus  that 
he  had  "looked  it  over"  before  he  bought  the 
car. 

The  trial  judge  prroceeded  throughout  the 
case  on  the  theory  that,  though  an  automobile 
is  not  inherently  a  dangerous  thing,  it  be- 
comes so  if  fitted  with  a  weak  and  insufficient 
wheel,  and  if  the  defendant  knew,  or  ought  to 
liave  discovered,  that  the  front  right  wheel 
was  such,  then,  espeoially  in  view  of  its 
prospectus,  it  was  liable  in  damage^  to  the 
plaintiff,  although  it  had  no  contractual  re- 
lations with  him. 

We  do  not  understand  this  to  be  the  law. 
So  far  as  third  parties  are  concerned,  the 
liability  of  soanulacturers  is  as  follows: 

One  who  manufactures  articles  inherently 
dangerous,  e.  g.,  poisons,  dynamite,  gunpow- 
der, torpedoesi  bottles  of  water  under  gas 
pressure,  is  liable  in  tort  to  third  parties 
which  they  injure,  unless  he  prove  that  he 
has  exercised  reasonable  care  with  reference 
to  the  article  manufactured.  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec.  455;  Tor- 
gesen  v.  Schultz,  392  N.  Y.  156,  84  N.  E. 
956,  18  L.R.A.(N^S.)  726,  127  Am.  St.  Kep. 
894;  Willson  v.  Faxon,  208  N.  Y.  108,  101 
N\  E.  799,  47  L.R.A.^X.S.)  693,  Ann.  Casi 
1914D  49.  In  the  Torgesen  Case,  Willard 
Bartlett,  J.,  said: 

,  "It  is  manifest  that  there  was  no  contract 
relation  between  the  plaintiff  and  the  de- 
fendant, but  the  defendant  is  sought  to  be 
held  liable  under  the  [803]  doctrine  of  Thom- 
as v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec. 
455,  and  similar  cases,  based  upon  the  duty  of 
the  vendor  of  an  article  dangerous  in  its 
nature,  or  likely  to  become  so  in  the  course 
of  the  ordinary  usage  to  be  contemplated  by 
the  vendor,  either  to  exercise  due  care  to 
warn  users  of  the  danger,  or  to  take  reason- 
able care  to  prevent  the  article  sold  from 
proving  dangerous  when  subjected  only  to* 
customary  usage.  The  principle  of  law  in- 
voked is  that  which  was  well  stated  by 
Lord  Justice  Cotton  in  Heaven  v.  Pender, 
11  Q.  B.  D.  (Eng.)  503,  as  follows:  'Any 
one  who  leaves  a  dangerous  instrument,  as 
a  gun,  in  such  a  way  as  to  cause  danger,  or 
who  without  due  warning  supplies  to  others 
for  use  an  instrtftnent  or  thing  which  to  his 
knowledge,  from  its  construction  or  other- 
wise, is  in  such  a  condition  as  to  cause  dan- 
ger, not  necessarily  incident  to  the  use  of 
such  an  instrument  or  thing,  is  liable  for 
injury  caused  to  others  by  reason  of  his 
negligent  act.' " 

On  the  other  hand,  one- who  manufactures 
articles  dangerous  only  if  defectively  made. 


or  installed,  e.  g.,  t^e^,'%!hair8,  pictures  or 
mirrors  hung  on  the  walls,  carriages,  auto- 
mobiles, and  so  on,  is '  not  liable  to  third 
parties  for  injuries  caused  by  them,  except 
in  case  of  willful  injury  or  fraud.  Loop  v. 
Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  543; 
Losee  v.  Clute,  51  K  Y.  494,  10  "Am.  Rep. 
638;  Knelling  v.  Roderick  Lean  Mfg.  Co.  18,1 
N.  Y.  78,  75  N.  E.  1098,  2  L.R,A.(N.S.) 
303,  111  Am.  St.  Rep.  691,  5  Ann.  Cas.  124. 
In  the  latter  case,  Vann,  J.,  said: 

"A  land  roller  is  an  implement  not  ordi- 
narily dangerous,  but  otie  with  a  defective 
tongue,  W-hen"  the  defect"  is  thoroughly  con- 
cealed for  the  purpose  of  making  a  better 
sale,  may  turn  out  to  be  as  dangerous  as 
a  cartridge  loaded  with  dynamite,  instead  of 
gunpowder.  Liability  in  this  case  resist  on 
the  simple  extension  of  the  well-established 
principle  that  jthe^maker.  of  ,an  article  in- 
herently dangerous,  but  apparently  safe,  who 
puts  it  on  the  market  without  notice,  is  Habits 
to  one  injured  while  .using  it,  to  the  maker 
of  an  article,  not  inlierently**  dangerous,  who 
made  it  dangerous  by  his  own  act,  but  so 
concealed'  the  danger  tliat  It  could'  not  b** 
discovered,  and  put  it  on  the  market  to  be 
sold  and  used  as  safe.  The  extension  is  logi- 
cal and  consistent  with  'the"  authorities,  for 
if  the  implement  is  not  inherently  dangerous, 
but  the  use  thereof  is  made^dangerous  by  a 
defect  wrongfully  conecaleS,  the  result  is  Uie 
same  and  the  motive  "vyorse.*'         j 

These  distinctions  ar«  recognized,  in  Nation- 
al Sav.  Bulk  V.  Ward,  100  U.  8.  195,  204, 
25  U.  S.  (I*  €d;)  «21;  Huset  v.  J.  L  Case 
Threshing  Maeh.  Co.  120  Fed.  865,  57  C.  C. 
A.  237,  61  L.R.A.  303;  Pennsylvania  R.  Co. 
V.  Hummel,  167  Fed.  89,  02  'c.  C,  A,  541. 
In  the  first  of  these  cases  Mr.  Justice  Clifford 
says: 

"PharxnacJAta  or  apothecaries,  who  com- 
pound or  seil  aiedieines,  if  they  earelesfllv 
label  a  poison  as  a  harmless  medicine,  and 
send  it  so  labeled  into  the  market,  are  liable 
to  all  persons  who,  without  fault  on  tlieir 
part,  are  injured  by  using  it  as  siich  medicine, 
in  consequence  of  the  false  label ;  the  rule 
being  that  the  liability  in  such  a  case  arises, 
not  out  of  any  contract  or  direct  privity  be- 
tween the  wrongdoer  and  the  person  injured, 
but  out  of  the  duty  which  the  law  imposes 
on  him  to  avoid  acts  in  their  nature  danger- 
ous to  the  lives  of  others.  He  is  liable,  there- 
fore, though  the  poisonous  drug  with  the 
label  may  have  passed  through  many  inter- 
mediate sales  before  it  readied  the  hands  of 
the  person  injured.  Thomas  v.  Winchester,  6 
N.  Y.  397,  410,  57  Am.  Dec.  455.  Such 
an  act  of  negligence  being  imminently  danger- 
ous to  the  lives  of  others,  th«  wrongdoer  is 
liable  to  the  injured  party,  whether  there  b« 
any  contract  between  them  or  not.  Where 
the  wrongful  act  is  not  inunedTately  danger- 
ous to  the  lives  of  others,  the  negligent  partyi 
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miless  he  be  a  puMic  agent  in  the  performance 
of  aome  duty,  is  in  general  liable  only  to  the 
party  with  whom  he  eontracted,  and  on  the 
ground  that  negligence  is  a  breach  of  the 
eontraet.  Collis  v.  Selden,  L.  -K.  3  G.  P. 
(Eng.)  496.  Builders  of  a  public  [804]  w<nrk 
are  answerable  only-  to  their  employers  for 
any  want  of  reasonable  care  and  skill  in 
executing  their  contract,  and  they,  are  not 
liable  to  thtrd  persoas  for  accidents  or  in- 
juries which  may  happen  to  them  from  im- 
perfections of  the  structure  after  the  same 
is  completed  aud  has  been  accepted  by  the 
employers.  Albany  ▼.  Cunliff,  2  N.  Y.  166, 
174.  Misfortune  to  third  persons  not  parties 
to  the  contract  would  not  be  a  natural  and 
necessary  consequence  of  the  builder's  "negli* 
gence,  and  such  negligence  is  not  an  act  fm- 
minently  dangerous  to  human  life.  -Loop  r. 
Litchfield,  42  N.  Y.  ^1-86S,  1  Am.  Rep. 
543.  So  where  the  manufacturer  of  a  steam 
boiler  sold  it  to  a  paper  company,  it  was 
held  that  the  seller  was  only  Ifable  to  the 
purchaser  for  dclfective  materials,  or  for  want 
of  care  and  skill  in  its  construction,  and 
if  after  delivery  to  and  acceptance  by  the 
purchaser,  and  while  in  use  hy  him,  an  et*> 
plosion  occurs  in  consequence  of  such  defec- 
tive eonstrtietioftt,  to  the  injury  of  third  per- 
sons, the  latter  will  have  no  cause  of  action 
against  the  manufacturer:  Losee*  v.  Clute, 
61  N.  Y.  494-496,  10  Ajrti.  Rep.  6»8.'* 

W»  are  not  persiiiiid(sd  to  the  eontrarjr  by 
the  decision  in  MacPherson  v.  Buick  Motor 
Co.  160  App.  DiV.  59,  146  N.  Y.  S.  462.     ^ 

We  do  not  regard  the  statements  in  the  de- 
fendant's prospectus  as  a  representation  that 
it  actually  manufadtured  the  wheels,  but  only 
that  it  bought  4he  beet  wheels,  it  could -get^ 
There  was  no  evidi^nee  whatever  ^^^  ^^^ 
plaintiff  either  read  or  r^elied  o«»  thU  .r.epre- 
sentation  before  buying  his  car.  However, 
in  the  abesnoe  of  willful  injury  or  frauds  of 
which  there  was  Ao  elaim,  thia  representatioa 
could  not  be  availed  of  by  third  parties  in  no 
contraotaal  rehitton  with  the  defendant. 
Kuelling  v.  Roderick  Lean  MIg:  Co.  mipra.  ' 
Even  on  the  theory,  on  wi^ich  the  ease  was 
tried,  we  think  much  evidence  bearing  upon 
the  question  of  the  exercise  by  the  defendant 
of  ordinary  care  was  erroneously  exclnded^ 
to  its  prejudiee:  The  pvaotice  of  the  manu- 
tkcturers  of  automobiles  and  of  the  trade  as 
to  the  examination  of  wheels,  while  not  eon- 
Mling,  was  certainly  relevant.  In  Shanna*- 
hat  V.  Empire  Bngiileering  Corp.  204  K.  Y. 
643,  at  page  650,  98  N.  E.  0,  at  page  11, 
44  L.R.A.<N.8.)  1186,  Vann,  J.  said: 

"Aside  from  the  alleged  violation  of  the 
labor  Law  [Consol.  Laws,  c^  81],  the  plaintiff 
daimed  that  the  defendant  was  guilty  of 
iKigligenoe  at  common  law.  When  such  a 
<lBeBtioB  of  negligenoe  is  involved,  general 
i»*gs  and  practice  is  oompetent  to  show  or- 


dinary care, '  just'  as  one  may  show  the  pur- 
<ihase  of  a  standard  article  from  a  reputable 
dealer.  The  common  usage  of  the  business 
Sb  a  test  of  niBgligence,  but  not  a  conclusive 
or  controlling  test.  Bennett  v.  Long  Island 
R.  Co.  168  K.  Y.  1,  4,  67  K  E.  79;  Burke 
V.  Witherbee,  98  K.  Y.  662,  566;  Thomjisott's 
Negligence,  f  3779;  29  Cyc.  609.  While  It  is 
not  always  true  that  what  everybody  does 
anybody  may  do  without  the  imputation  of 
negligence,  still  it  is  competent  to  show  the 
general  habit  of  mankind  in  the  same  kind 
<fl  biMiness  as  tending  to  establish  a  standard 
by  wlHeh  ordinary  care  may  be  judged.  We 
have  said  that  ^ordinarily  wliat  everybody 
does  is  air  that  anybody  need  do.*  Boyce  v. 
Manhattan  R.  Co.  118  N.  Y.  814,  319,  23 
N.  E.  804.  Su<^  evidence  is  reeeif ed  for  what 
it  is  wop^h,  in  view  of  all  the  cireUttstances 
of  the  particular  case,  and,  under  proper  in- 
struotion  from  the  court  as  to  its  inconchf- 
sive  nature,  the  jury  has  a  right  to  give  it 
suolr  consideration  as  they  think  it  should 
reoeive  in  'eotineeti^n  with  all  tlie  other  faets." 
.  (9o  the' defen^hint' should  have  been  allowed 
to  show  what  inquiries  it  had  mad^  as  to 
the  (Sohweo'tr  Oompauy  before  contracting 
with  it  for  wheels,  winJt  answers  it  received, 
what  reputation  that  eompany  had=  as  itaanu- 
facturers,  that  their  wheels  were  as  high 
priced)  if  not  higher  [806]  priced,  than  any 
in  the  market,  and  that  no  accident  eotinected 
with' the 'wood  in  the  v^mIs  httd  eVer  been 
beard  of. 
The  judgment  Is  nsversed^ 

OoxB,'  G.J.  (dx^sentinff). — I  am  unable  to 
CMicnr  in  the  opinion  of  the  court  reversing 
the  judgment  hereinT  The  plaintiff  sustained 
serioue  and  permanent  in  juries  of  the  most 
aggravated'  eharaeter  by  reaion  of  the  col- 
lapsing of  the  front  wheel  of  an  automobile 
maauft^ilured  by  defendant,  aiid  purchased 
by  the  plaintiff  abovt  four  months  prior  U* 
the  aceident.  The  prinoipal  defense  is  that 
the  defendant  purchased  all  ita  wheela  from 
the  Sefawans  Company  of  Philadelphia,  a 
reputable  manufacturer,  who  agreed  to  use 
for  '  the  spokes  the  best  obtainable  second 
growth  hickory.  This  he  did  not  do.  On 
Idle  contrary,  it  ie  undisputed  thatthe spokes 
of  the  wheel  in  question  were  made  of  dead, 
^oay"'  and  rotten  timber,  which  went  to 
pieces  when  the  car  was  moving  at  the  rate  of 
10  or  12  milee  an  'hour. 

The  defendant  had  no  representative  in  the 
Sehwara  factory  to  inspect  the  wood  put  into 
the  wheels  purchased  by  it,  and  it  never 
made  any  inspection  itself  of  the  wheels, 
which  were  painted  with  lead-colored  paint 
before  leaving  the  Schwarz  factory.  The 
only  test  applied  by  defendant  was^  to  drive 
the  i»ir  for  a  few  miles  at  different  speeds, 
making  frequent  turns.     If  the  wheels  had 


W" 


CIT£  f  HJS  VMv  AW.  CAS.  1917S. 


been  subjected  to  any.  test,  even  though  slight 
and  perfunctory,  it  would  undoubtedly  have 
discovered  tlie  decayed  spokes. 

If  the  law,  as  stated  in  the  prevailing 
opinion,  is  sustained,  the  owner  of  an  auto- 
mobile entirely  free  from  fault  may  be  in- 
jured for  life  by  the  collapse  of  a  decayed 
wheel  occurring  a  few  month?  after  its  pur- 
chase, and  be'  absolutely  without  redress. 

It  is,  I  think,  doubtful  whether,  in  the  cir- 
cumstances disclosed,  an  action  can  be  brought 
to  a  successful  termination  against  the  Penn< 
sylvania  company  where  the  wheel  was  manu- 
factured* If  this  be  so  it  follows  that  an 
injury  m^^y  be  oocasioned  by  the  grossest 
negligence  and  no  one  be  legally  responsible. 
Such  a  situation  would,  it  seems  to  me,  be 
a  reproach  to  our  jurisprudence. 

The  principles  of  law  invoked  by  the  de- 
fendant had  their  origin  many  years  ago, 
when  such  a  delicately  organized  machine  as 
the  modern  automobile  was  unknown.  Rules 
applicable  to  stage  coaches  and  farm  imple- 
ments become  archaic  when  applied  to  a  ma- 
chine which  is  capable  of  runming  with  safety 
at  the  rate  of  M  miles  an  hour.  I  think  the 
law  as  it  exists  to-day  makes  the  manufactur- 
er liable  if  he  sells  such  a  machine  under  a 
direct  or  implied  warranty  that  he  has  made, 
or  thoroughly  uftspected,  every  part  of  the 
machine,  and  it  goes  to  pieces  because  of 
rotten  material  in  one  of  its  most  vital  parts, 
wltich  the  mamifaoturer  never  examiaed  or 
tested  in  any  way.  If,  however,  the  law  be 
insufficient  to  provide  a  remedy  for  such 
negligence  it  is  time  that  the  law  should  be 
changed.  "New  occasions  teach  new  duties;'* 
situations  never  dreamed  of  20  years  ago  are 
now  of  almost  daily  occurrence. 

The  law  sliould  be  construed  to  eover  the 
oonditions  produced  by  a  new  and  dangerous 
industry,  and  should  provide  redress  for  such 
injuries  [806]  as  the  plaintiff  has  sustained. 
My  own  judgment  is,  considering  Uie  dangers 
to  be  encountered  from  passenger  automobilea^ 
that  the  manufacturer  is  under  an  implied 
obligation  to  build  such  cars  of  materials 
capable  of  doing  the  work  required  of  them. 
He  may  purchase  the  parts  of  makers  of  high 
reputation,  but  this  does  not  absolve  him 
from  the  obligation  of  a  personal  inspection, 
whieh  at  least  will  discover  obvious  defects^ 
such  as  decayed  and  ''dozy**  spokes.  If  it  be 
impossible  for  the  manufacturer  to  inspect 
the  wheels  at  his  own  place  of  business  he 
should  have  a  representative  skilled  in  the 
business  at  the  wheel  factory  to  make  sueh 
inspection.  In  other  words,  where  the  lives 
and  limbs  of  human  1)eings  are  at  stake  it 
is  not  enough  for  the  manufacturer  to  assert 
that  he  bought  the  wheel,  which  collapsed  four 
months  alter  it  was  sold,  from  a  reputable 
maker  and  thought  it  was  made  of  qound 
material.    Such  an  excuse  might  be  sufficient 


in  the  case  of  a  farm  wagoa  or  a  horse  drawn 
vehicle  of  any  kind»  but  in  my  opinion,  it 
is  wholly  insufficient  in  the  ca6f>  of  a  wagon 
propelled  by  gasoline,  which  is  capable  of 
making  50  miles  an  hour.  What  would  be 
regarded  as  sufficient  care  in  the  former  case 
might  be  gross  negligence  in  the  latter. 

The  ultimate  question  is — can  a  manufac- 
turer of  motor  cars  escape  liability  for  an 
injury  oocasioned  by  a  grossly  defective  wheel 
by  proving  that  he  purchased  the  wheel  from 
a  reputable  manufacturer!  I  think  tliis 
question  must  be  answered  in  the  nc^^tive. 
The  law  imposes  the  duty  of  constructing  a 
safe  machine  upon  the  manufacturer.  He 
cannot  avoid  that  duty  by  buying  hia  ma- 
terials from  othersi  He  is  responsible  lor  the 
car  sold  as  having  been  manufactured  by 
him.  In  the  present  case  the  defendant's 
representative  sold  the  car  to  the  plaintiff 
under  an  implied  warranty  that  tlie  wheels 
were  made  of  reasonably  sound  material. 
Instead  of  being  sound  and  staunch,  one  vrheel 
was  rotten  and  wholly  incapable  of  with- 
standing the  strain  put  upon  it.  .TUi«  con- 
dition could  have  been  discovered  hy  sub- 
jecting the  wheel  to  the  simplest  tests. 

If  the  rule  contended  for  by  the  defendant 
be  the  law,  a  manufacturer  can  sell  a  machine 
which  menaces  the  lives  and  limbs  of  those 
who  use  it,  and  escape  all  liability  by  as- 
serting that  he  bought  the  materia^  from 
dealers  whom  he  /nipposed  to  be  careful  and 
prudent. 

I  think  the  judgment  should  be  affirmed. 


VOTE. 

XiablUtr  of  ICakev  of  AntomoMIe  to 
Third  Poraoiia  for  OofaotiVe  Ooa- 
atruotlom  Thovoof. 

This  note  ie  intended  to  ineludo  enly  the 
veeent  eases  dealing  with  the  liability  of  the 
manufacturer  of  an  automobile  to  third  per- 
sons because  of  its  defeetite  coaatruction. 
The  earlier  cases  are  discussed  in  the  note  to 
Olds  Motor  Works  v.  Shaffer,  Ann.  Gas. 
1018B  669. 

In  the  few  recent  cases  on  the  subject  the 
eourts  have  taken  widely  divergent  views  of 
the  liability  of  a  manufacturer  of  automo- 
biles to  third  persons  for  injuries  arising 
from  the  faulty  or  defective  construction  of 
a  ear.  The  reported  case^  revenmg  John- 
son v.  Cadillac  Motor  Car  Co.  194  Ted.  407, 
107  Fed.  485,  set  out  in  the  mote  to.  Olds 
Motor  Works  Co.  v.  Shaffer,  aupra,  lays 
down  the  broad  rule  that  one  who  manu- 
factures an  article  not  dangerous  of  itself 
but  only  so  when  defectively  made  is  not 
liable  to  third  persons  for  injuries  eaused 
by  a  defect  therein  unless  it  be  shown  that 
the  defect  was  the  result  of  wilful  tttgligence 
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Of  frftucl.  In  thiit  esse  it  appMired  thst 
the  injury  was  caused  by  the  collapse  of  a 
defective  wheel  bought  by  the  manufacturer 
from  a  third  party. 

In.   MacPherson   v.   Buick  Motor  Co.  217 
N.  y.  382,  Ann.  Cas.  1916C  440,  111  N.  E. 
1050,   L.J{.A.1916F   eoe,  affirmmg  160  App. 
Bit.  55,  145  N.  Y.  S.  462,  which,  like  the  re- 
ported case,  was  an  action  by  a  subTendee 
against   a  manufacturer  of  automobiles  for 
n^ligenoe  in  laiHttg  to  d4scovei»  that  one  of 
its  wheels  was  defective,  the  court  holding 
the  manufacturer  liable  for  injuries  caused 
by  ltd  negligence  stated  the  doctrine  at  length' 
as  follows:      "If   the   nature  of  a   thing  is 
such  that  it  is  reasonably  certain  to  place 
life  and  limb  in  peril  when  negligently  made, 
it  is   then   a  thing  of   danger.     Its  nature 
gives  warning  of  the  consequences  to  be  ex- 
pected.    If  to  the  elevnent  of  danger  there 
is  added  knowledge  that  the  thing  will  be 
used  by   persons  other  than   the  purchaser, 
and  used  without  new  tests,  then,  irrespective 
of  contract,  the  manufacturer  of  this  thing 
of  danger  is  under  a  duty  to  make  it  care- 
fully.    That  IS  as  lar  as  we  are  required  to 
go  for  the  deeision  of  this  ease.    There  nn»t 
he  knowledge  of  a  danger,  not  merely  possible, 
but  probable.     It  is  possible  to  use  almost 
anything  in  a  way  that  will  make  it  danger- 
ous  if    defective.     That   is    not   enough    to 
charge  the  manufacturer  with  a  duty  inde- 
pendent of  his  contract.     Whether  a  given 
thing  is  dangerous  maiy  be  sometimes  a  ques- 
tion  for  tlie  «oart  and  sometimes  a  question 
ior  the  jury.    There  must  alao  be  knowle^e 
that  in  the  iisaal  eoorSe  of  evvnts  the  danger 
will  be   shared   1^   others  than  the  buyer. 
Such  knowledge  may  often  be  inferred  from 
the  nature    of  the  transaction.     But    it  is 
possible  that  even  knowledge  of  the  danger 
and  of  the  use  will  not  always  be  enough. 
The  proximity  or  remoteness  of  the  relations 
is  a  factor  to.be  considered.    We  are  dealing 
now  with  the  liability  of  the  manufacturer 
of  the  finished  product,  who  puts  it'  on  the 
market    to    be   used    without    inspection    by 
bis  customers.      If   he    is   negligent,    where 
danger  is  to  be  foreseen,  a  liability  will  fol- 
low.   .     .     .    There  Is  here  no  break  in  the 
chain  of  cause  and  effect.     In  such  circum- 
stances, the  presence  of  a  known  danger,  at- 
tendant upon  a  known  use,  makes  vigilance 
a  duty.    We  have  put  aside  the  notion  that 
the  duty  to  safeguard  life  and  limb,  when 
tbe  consequenees  of  negligence  may  be  fdre- 
"^n,  grows  out  of  contract  and  nothing  else. 
We  have  put  the  source  of  the  obligation 
^bere  it   ought  to   be.     We   have   put   its 
«onree  In  the  law.    From  this  survey  of  the 
(Incisions,  there  thus  emerges  a  definition  of 
the  duty  of  a  manufacturer  which   enables 
^*  to  measure  this  defendant's  liability.    Be- 
yoBd  all  question,  the  nature  of  an  automo- 


Ml«  gires  wiiming  of  probable  danger  if  its 
eonstruetion  is  defective.  This  automobile 
was  designed  to  go  fifty  miles  an  hour.  Un- 
less its  wheels  were  sound  and  strong,  injnry 
was  almost  certain.  It  was  as  much  a  thing 
of  danger  as  a  defeetive  engine  for  a  railroad. 
The  defendant  knew  the  danger.  It  knew 
also  that  the  ear  would  be  used  by  persons 
ether  than  iiie  buyer.  This  was  apparent 
from  its  size;  thene  were  seats  for  three 
persons.  It  was  apparent  also  from  the  fact 
that  the  buyer  was  a  dealer  in  cars,  who 
bought  to  resell.  The  maker  of  this  car 
supplied  it  for  the  use  of  purchasers  from  the 
dealer.  .  .  .  The  dealer  was  indeed  the 
one  person  of  whom-  it  might  be  said  with 
some  approach  to  certainty  that  by  him  the 
oar  would  not  be  used.  Yet  the  defendant 
would  have  us  say  that  he  was  the  one  per- 
son whom  it  was  under  a  legal  duty  to  pro- 
tect. The  law  does  not  lead  us  to  so  incon- 
sequent a  conclusion.  Precedents  drawn  from 
the  days  of  travel  by  stage  coach  do  not  fit 
the  conditions  of  travel  to-day.  The  principle 
thist  the  dangw  must  be  imminent  does  not 
change,  but  the  things  subject  to  the  prin- 
ciple do  change.  They  are  whatever  the 
needs  of  life  in  a  developing  eivilizatiein  re- 
quire them  to  be.*'  In  both  the  reported 
case  and  ^lacPherson  v.  Buick  Motor  Co. 
there  were  strong  dissenting  opinions,  the 
dissenting  judge  in  the  latter  caito  basing 
his  opinion  largely  on  the  reasoning  of  the 
reported  case. 

In  Qua^kenhnsh  v.  Ford  Motor  Go.  167 
App.  Div.  4d3,  153  N.  Y.  S.  181,  it  appeared 
that  the  action  was  for  an  injury  to  the 
ear  itself,  caused  by  a  defeetive  brake  which 
gave  way  cittising  the  car  to  fall  over  an 
embankment.  The  court  applying  the  doc- 
trine vi  MaePherson  v.  Buick  Motor  Co. 
supra^  said:  ''The  manufacturer's  duty  de- 
pends, not  upon  the  results  of  the  accident, 
but  upesi  the  fact  that  his  failure  to  properly 
construct  the  car  resulted  in  the  accident.  In 
such  cases  the  negligence  is  based  upon  the 
failure  to  perform  a  duty  owed  to  all  per-, 
sons  in  whose  presence  the  machine  is  to  be 
used,  not  upon  a  duty  to  the  purchasers  only, 
and  the  particular  class  of  injury  which  may 
result  has  no  bearing  \ip6n  the  question  of 
liability.  The  manufacturer  had  no  more 
right  to  send  out  a  car  ivjth  a  brake  which 
was  not  properly  tested  than  he  had  to  send 
out  a  car  with  a  wheel  which  w^as  not  up 
to  the  standard,  as  in  the  case  of  MacPherson 
V.  Buick  Motor  Co.  153  App.  Div.  474,  138 
N.  Y.  S.  224,  160  App.  Div.  55,  145  N.  Y. 
S.  462.  Having  disregarded  this  duty  to 
the  public  in  general,  including  the  purchaser, 
the  manufacturer  is  liable  for  the  injucy 
growing  out  of  such  negligence,  whether  such 
injury  be  to  the  person  or  the  property  of 
the  purchaser,  although  the.  vehicle  was  not 
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purclia«ed  directly  from  the  manufacturer, 
but  from  an  agent  to  whom  it  was  sold." 
In  answer  to  the  contention  that  thia  doc- 
trine enlarges  the  liability  of  the  manufao- 
turer  beyond  what  he  assumee  in  warranting 
the  machine,  the  court  said:  "The  contract 
of  warranty  simply  provides  for  the  qualil^ 
of  workmanship  and  materials;  the  plaintiff 
in  the  present  case  (or  her  predecessor  in 
interest)  would  have  been  entitled  to  have 
the  defective  brake  materials  replaced  with 
proper  ones,  we  may  assume,  if  she  had  mere- 
ly discovered  the  defect  and  no  accident  had 
resulted.  That  might  have  satisfied  the  im- 
plied warranty;  but  there  was  a  relationship 
created  by  reason  of  the  inherent  danger  to 
the  public  in  sending  out  a  defective  machine, 
without  taking  proper  precautions  to  deter- 
mine its  safety,  and  the  plaintiff  is  entitled 
to  recover  because  of  the  damages  sustained 
under  this  new  relation,  entirely  independent 
of  the  contractual  relation  between  the  pur- 
chaser and  seller.  The  two  are  not  incon- 
sistent rights;  the  one  provides  for  securing 
what  was  ccmtemplated  in  the  transaction  ol 
purchase  and  sale;  the  other  takes  care  of 
the  damages  sustained  because  of  the  failure 
of  the  manufacturer  to  perform  a  duty  which 
he  owed  to  the  plainti/T's  assignor  in  common 
with  the  public  generally." 

It  was  further  held  in  HacPherson  v. 
Buick  Motor  Ck>.  supra,  that  the  fact  that 
the  defective  wheel  was  not  made  by  the 
manufacturer  but  was  purchased  from  a  third 
party,  did  not  relieve  the  manufacturer  of 
liability,  the  court  saying:  "Wc  think  the 
defendant  wa«  not  absolved  from  a  duty  of 
inspection  because  it  bought  the  wheels  from 
a  reputable  manufacturer.  It  was  not  merely 
a  dealer  in  automobiles.  It  was  a  manufac- 
turer of  automobiles.  It  was  responsible  for 
the  finished  product.  It  was  not  at  liberty 
to  put. the  finished  product  on  the  market 
without  subjecting  the  component  parts  to 
ordinary  and  simple  tests.*' 


subd.  3,  added  by  Laws  1010,  a  374,  provid- 
ing that  any  person  operating  a  motor  vehi- 
cle who,  knowing  that  an  injury  has  been 
caused  to  a  person  or  property  due  to  his 
culpability,  or  to  accident,  leaves  without 
giving  his  name,  residence,  and  operator's  li- 
cense number  to  the  injured  party  or  a  police 
officer,  or  reporting  the  same  to  the  nearest 
police  staticm  or  judicial  officer,  shall  be 
guilty  of  a  felony,  need  not  all^^e  that  the 
aocident  occurred  on  a  public  highway. 

Neoesaity  of  Kaowledce  of  lajvry^. 

It  is  essential  to  a  conviction  under  High- 
way Law,  §  290,  subd.  3,  that  the  jury  shall 
be  satisfied  beyond  a  reasonable  doubt  not 
only  that  an  injury  had  been  caused,  but  that. 
the  defendant  knew  that  such  injury  had 
been  caused,  and,  notwithstanding  Btxch 
knowledge,  left  the  scene  of  the  accident  with- 
out complying  with  the  law. 

[See  note  at  end  of  this  case.] 

AdmioslbUity   of   Bvidottoo* 

Upon  the  U'ial  of  an  indictment  for  a  viola- 
tion of  the  Highway  Law,  g  290,  subd.  3, 
while  evidence  may  properly  be  given  showing 
how  much  a  person  was  injured  in  an  auto- 
mobile collision  as  bearing  upon  the  serioua- 
ness  of  the  accident  and  tending  to  show  that 
it  should  not  escape  the  notice  of  the  defend- 
ant, subsequent  suffering  of  the  tninred  per- 
son or  the  length  of  time  he  remained  in  the 
hospital  and  the  details  of  the  medical  or 
surgical  treatment  which  he  received  can  have 
no  legitimate  bearing  upon  any  of  the  issues 
arising  on  the  trial  of  an  indictment  and  are 
inadmissible. 

Same. 

On  the  trial  of  an  indictment  for  a  viola- 
tion of  the  -Highway  Law,  §  290,  subd.  3,  tes- 
timony of  a  witness  that  he  had  seen  an 
automobile  near  the  time  and  plaoe  of  the 
accident  runniog  at  a  hi^h  rate  of  speed, 
without  bein^  able  to  identify  it  or  state  any 
fact  warrantmg  an  inference  that  it  was  the 
defendant's,  is  inadmissible. 

Peopi^  V.  Curtis,  168  N.  Y.  App.  Div.  935, 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Fourth  Judicial  Department,. 
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CURTIS. 


New  York  Court  of  Appeals — February  29, 

1916. 


2X7  N.  T.  304;  112  N.  E,  54, 


Antomobilea  —  Failure  to  Give  Name 
and  Address  to  Person  Injured  -»• 
Indietnient. 

An  indictment  charging  a  violation  of  the 
Highwav  T^w   (Consol.  Laws,  c.  25),  §  290, 


Criminal  action.  Raymond  J,  Curtis  con- 
victed in  County  Court,  Jefferson  county,  of 
violating  Highway  Law.  Judgment  affirmea 
hy  Appellate  Division  of  Supreme  Court.  De- 
fendant appeals.  The  facts  are  stated  in  the 
opinion.    Bevebsed. 

Pardon  O.  Williams  for  appellant. 
Claude  B,  Alverson  for  respondent. 

[305]  WiLLABp  BAKTUiTTT,  Ch,  J.— -By  the 
ffrst  count  of  the  indictment  the  grand  jury 
of  Jefferson  county  accused  the  defendant  of 
the  crime  off  violating  subdivision  3  of  section 
290  of  the  Highway  I^w  of  the  state  of  New 
York,  committed  as  follows:  On  October  11, 
■1913,  at  the  city  of  Watertown,  Jn  said  county 
and  state,  the  said  Raymond  J.  Curtis  wrong- 
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fnily,  unUwf uUj,  And  ieiUmional^,  while  opi- 
ating an  automobile^  through  his  own  cuJpar 
bility,  caiised  injury  to  the  property  and  person 
of  one  [306]  Brainard  W.  Ck>le,  and  the  said 
Raymond  J.  Curtis  then  and  there  well  know- 
ing that  injury  had  been  caused  tQ  such  per- 
son and  property  with  wrongful,  unlawful  and 
felonious  intent  did  leave  the  plaee  of  aaid 
injury  without  giving  his  name,  address  or 
license  number  to  the  said  Brainard  W.  Cole 
or  to  any  other  person  at  the  scene  of  the  in- 
jury, and  wrongfully  and  unlawfully  failed  to 
report  said  injury  to  the  nearest  police 
station  or  judicial  officer. 

The  second  count  of  the  indictment  is  in  all 
respects  like  the  first  except  that  it  charges 
the  injury  to  have  been  caused  by  accident. 

The  demurrer  attacked  the  indictment  as 
iusufnclent  because  it  omitted  to  state  that 
the  injury  was  caused  or  that  the  accident  oc- 
curred on  a  public  highway  or  on  a  publio 
highway  of  any  sort.  A  majority  of  the  mem- 
bers of  the  court  are  of  the  opinion  tliat  this 
objection  was  not  well  taken  or  that  the  omis- 
sion is  not  serious  ^ough  to  warrant  a 
reversal  on  that  gr()und.  Under  these  circum- 
stances it  does  not  seem  worth  while  to  dis- 
cuss the  alleged  insufficieiify  of  the  indiet- 
ment. 

The  prosecution  grew  ou^  of  ^  collision  he- 
tween  an  automobile  driven  by  the  defendant 
and  a  milk  wagon  driven  by  Brainard  W. 
Cole.    All  the  witnesses  who  testified  to  the 
circumstances  of  the  accident,  agree  that  it 
was  caused  by  skidding  of  the  automobile. 
iliere  were  two.  other  persoas  in  the  car  with 
the  defendant*  Martin  D.  Gilligan  and  Charles 
W.  H.  Lytton.     Immediately  after  the  col- 
lision  occurred    the    defendant    stopped    his 
automobile    and    Gilligan   and   Lytton   went 
back  to  the  scene  of  the  acoideo^t^     Gilligan 
testified  that  he  ascertained,  that  Cole  had 
oot  been   hurt,   and  upon  returning  to  the 
automobile  he  so  informed  the  .defendant,  add- 
ing that  there  was  no  need  of  remaining  there. 
l^ytton,  on  the  other  hand,  swore  that  when 
he  came  back  and  got  into  the  car  he  said: 
"That  man   is  pretty  badly  hurt."     He  ad- 
mitted, however,  that  he  did  not  know  wheth- 
er the  defendant  heard  him  make  this  state- 
^"^i  [307]  or  not.     The  defendant  himself 
testified  that  when  Gilligan   came  back  he 
told  him  that  the  man  had  been  throwu  from 
the  wagon  but  was  not  hurt,  and  that  no 
damage  had  been  done  at  all.    The  defendant 
thereupon  said  to  Gilligan:     ''Make  mighty 
rare  he  isn't  hurt."    Gilligpin  then  went  back 
to  the  place  where  Cole  was  and  almost  im- 
i&ediately  returned,   saying   that   "the  man 
]*&s  not  hurt  but  was  merely  mad  and  8care4<" 
^be  defendant  positively  denied  that  Lytton 
said  anything  to  him  when  he  got  into  the 
^&r  or  after  he  got  in.     "When .  I  left  the 
Ecene  of  the  accident,''  he  said,  "I  did  not 


have  «ny  knowledge  that  Mr.  Cole  was  in- 
jured or  tliat  any  damage  had  been  done  to 
his  property.  No  one  told  me  that  Mr.  Cole 
was  hurt  on  that  night  or  that  any  one  was 
hurt." 

This  brief  statement  of  the  evidence  serves 
to  show  that  the  case  was  a  close  one  an  the 
faots,  and  that  its  determination  depended 
largely  upon  the  knowledge  which  the  defend- 
ant had  as  to  the  consequences  of  the  col- 
lision. His  position  upon  the  trial  was  that 
having  been  assured  by  his  companions  that 
notliing  serious  had  happened  as  the  result  of 
the  collision  he  did  not  regard  it  as  an  acci- 
dent which  it  was  his  duty  to  report  to  the 
authorities  under  the  statute.  There  was  very 
little  basis  in  the  evidence  for  questioning  the 
truthfulness  of  his  statement  to  this  effect 
except  the  testimony  of  Lytton,  and,  as  has 
already  been  pointed  out,  Lytton  would  not 
swear  that  the  defendant  heard  what  he  said 
to  the  efi'ect  that  the  man  was  pretty  badly 
hurt. 

It  was  essential  to  a  conviction  under  either 
or  both  counts  of  the  indictmeut  that  the  jury 
should  be  satisfied  beyond  a  reasonable  doubt 
not  only  that  an  injury  had  been  caused  to 
Brai2iard  W.  Cole  or  his  property,  but  that 
the  defendant  knew  that  such  injury  had  been 
caused}  and  notvnthstaiidiug  such  knowledge 
left  the  scene  of  the  accident  without  giving 
his  name,,  a4dre8s,  or  license  number,  and  that 
he  neglected  subsequently  to  [308]  report  tlie 
injury  to  the  nearest  police  station  or  judicial 
officer  as  the  Highway  Law  requires.  The 
most  important  question  in  the  case,  there- 
fore, ,  was  the  knowledge  of  the  defendant. 
Where  a  case  is  as  close  aa  this  was  on  the 
facts,  a  substantial  error  in  the  admission 
of  evidentse  to  the  prejudice  of  the  defendant 
cannot  well  be  disregarded  and  we  are  con- 
vinced that  the  learned  trial  court  committed 
errors  in  this  respect  which  demand  a  reversal 
of  the  judgment.' 

The  case  was  tried  as  though  it  were  an 
action  against  the  defendant  for  negligence 
rather  than  as  a  prosecution  for  a  statutory 
crime.  Evidence  was  admitted  in  reference 
to  the  injuries  suffered  by  the  complainant 
which  was  wholly  irrelevant  and  very  harm- 
ful. 

Upon  the  trial  of  an  indictment  for  a  viola- 
tion of  section  290  of  the  Highway  Law,  evi- 
dence might  properly  be  given  showing  how 
much  a  person  was  injured  m  an  automobile 
collision  as  bearing  upon  the  seriousness  of 
the  accident  4ind  tending  to  show  that  it 
ought  not  to  have  escaped  the  notice  and  at- 
tention of  the  defendant.  The  subsequent 
suffering  of  the  injured  person,  however,  and 
the  length  of  time  he  was  compelled  to  remain 
in.  the  hospital  and  the  details  of  the  medical 
or  surgical  treatment  which  he  received  could 
have  no  legitimate  bearing  upon  any  of  tlic 
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isBues  arising  on  the  trial  of  th^  indictment. 
Testimony  of  this  character  was  offered  by 
the  prosecution  in  the  present  case  and  ad- 
mitted over  the  objection  and  exception  of 
counsel  for  the  defendant.  The  physician 
who  treated  the  complainant  was  allowed  to 
testify  that  he  had  an  X-ray  picture  taken 
of  the  spine  of  his  patient,  and  that  this 
picture  showed  that  the  tenth  vertebra  was 
fractured  and  that  two  ribs  wore  displaced; 
that  he  saw  the  patient  every  day  for  seven 
or  eight  weeks;  that  a  second  X-ray  photo- 
graph was  taken  revealing  the  same  con- 
ditions as  those  previously  found;  that  it  was 
about  eight  weeks  after  the  injury  before  he 
left  the  hospital,  and  that  he  made  an  ex- 
ternal examination  four  [309]  weeks  before 
the  trial  which  showed  the  same  conditions 
a^  those  discovered  at  the  time  of  making  the 
X-ray  pictures.  The  witness  was  not  still 
treating  the  patient  but  he  was  giving  him 
advice.  Mr.  Cole  himself  was  also  permitted 
to  testify,  over  objection  and  exception,  that 
he  remained  in  the  hospital  seven  weeks  and 
five  days  after  being  hurt;  that  he  was  in- 
jured in  his  back  and  that  he  had  not  at  the 
time  of  the  trial  recovered  from  the  injuries 
which  he  received  on  the  night  of  the  accident. 

We  think  that  this  evidence  was  inadmissi- 
ble and  must  have  been  highly  injurious  to 
the  defendant.  It  tended  to  convince  the  jury 
that  he  had  inflicted  serious  injuries  upon 
another  traveler  to  whose  fate  and  sufferings 
he  was  so  indifferent  that  he  had  driven  on 
without  ofTering  him  any  aid  after  the  acci- 
dent; especially  as  the  trial  judge  refused 
to  allow  him  to  prove  that  when  he  learned 
how  seriously  Mr.  Cole  was  hurt  he  prompt- 
ly paid  him  the  sum  of  $5,600  by  way  of 
reimbursement  without  disputing  his  liability 
for  the  collision. 

Another  error  was  committed  in  receiving 
the  testimony  of  a  witness  named  William  H. 
Place  to  the  effect  that  he  saw  an  automobile 
runing  through  Washington  street  in  the  city 
of  Watertown  about  tweJve  o'clock  on  the 
night  of  the  accident  at  a  speed  of  forty  or 
fifty  miles  an  hour.  Tlie  witness  did  not  and 
could  not  identify  the  car  nor  did  he  state 
any  fact  which  warranted  the  inference  that 
it  was  the  automobile  of  the  defendant. 
Counsel  for  the  defendant  objected  to  this  tes- 
timony and  excepted  to  its  admission.  The 
exception  was  well  taken.  While  this  errone- 
ous ruling  might  not  require  the  reversal  of 
the  judgment  standing  alone,  it  adds  to  the 
weight  of  the  more  serious  error  which  has 
already  been  considered  and  illustrates  the 
adverse  attitude  of  the  trial  court  toward 
the  defendant.  The  objectionable  testimony 
of  Place  only  served  as  a  suggestion  to  the 
jury  to  guess  that  the  defendant  was  driv- 
ing his  automobile  at  an  unlawful  rate  of 
speed  just  before  or  just  after  the  collision. 


[310]  The' coBclvtBions  of  tiie  jury  in  a  crim- 
inal case  ought  not  to  be  based  to  any  extent 
on  mere  guess  work. 

The  judgment  of  conviction  should  be  re- 
versed and  a  new  trial  ordered. 

Hiscock,  Chase,  Collin  and  Hogan,  J  J.,  con- 
cur; Seabury  and  Pound,  JJ.,  dissent  on  the 
ground  that  no  substantial  right  of  defendant 
upon  the  merits  is  prejudiced  by  the  judgment 
herein.  (Code  of  Criminal  Procedure,  sec- 
tions 282,  285,  542.) 

Judgment  of  conviction  reversed,  etc. 


KOTE. 

Constrnotion  of  Statnte  Requiring 
Person  Operating  Automobile  to 
Give  Name  and  Address  to  Persoa 
Injured. 

Generally, 

It  is  intended  in  this  note  to  review  the  de- 
cisions which  construe  the  statutes  requiring 
a  person  operating  an  automobile  to  give  hh 
name  and  address  to  a  person  injured  bj 
him.  The  authorities  passing  on  the  consti- 
tutionality of  those  statutes  are  considered 
in  the  notes  to  Ex  p.  Kneedler,  Ann.  Cas. 
ldl9C  923,  and  People  v.  Rosenl^eimer,  Ann. 
Cas.  1915  A  161. 

Statutes  of  the  kind  tinder  consideration 
were  sustained  in  casea  cited  in  the  forego- 
ing notes  as  against  the  objection  that  they 
compel  the  automobile  operator  to  give  evi- 
dence against  himself.  As  a  corollary  to  that 
ruling  it  has  been  said  in  several  cases  that 
the  information  imparted  in  obedience  to  the 
statute  is  not  admissible  in  evidence  in  a 
criminal  prosecution.  Woods  v.  State  (Ala.) 
73  So.  129;  People  v.  Diller,  24  Cal.  App. 
799,  142  Pac.  797 ;  Ex  p.  Kneedler,  243  Mo. 
632,  Anil.  Cas.  1913C  928,  147  S.  W.  983,  40 
L.R.A.(N.S.)  622. 

The  purpose  of  a  statute  requiring  the  oper- 
ator Of  an  automobile  to  stop  and  give  hi:} 
name  and  address  to  any  person  whom  he  acci- 
dentally injures  was  stated  in  Ex  p.  Kneed- 
ler, supra,  as  follows:  **The  section  in  contro- 
versy was  enacted  for  the  purpose,  doubtless, 
of  preventing  those  controlling  and  operating 
automobiles  from  concealing  their  iden- 
tity by  immediate  flight  from  the  scene  oi 
accident,  and  also  td  secure  necessary  aid 
for  the  injured."  See  to  the  same  effect  Com. 
V.  Horsfall,  213  Mass.  232,  Ann.  Cas.  1»14A 
682,  100  N.  E.  362,  wherein  the  court  said: 
"The  question  is  as  to  the  meaning  of  the 
statute.  Its  obvious  purpose  is  to  enable 
those  in  any  way  injured  by  the  operation 
of  an  automobile  upon  a  puMic  way  to  ob- 
tain forthwith  accurate  information  as  to 
the  person  in  charge  of  the'  automobile.  It 
should  be  interpreted  in  such  way  as  to  ef- 
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feetuate  tbm  end.  Hanifeetly  it  impoaes  ac* 
tive  and  positive  duties  up<»n  the  operator  of 
the  automobile.  It  is  not  satisfied  by  stop- 
ping at  some  remote,  obscure  or  inaccessible 
place,  nor  by  a  mere  passive  MfiUingness  to 
answer  inquiries.  In  unmistakable  language 
it  requires  tbe  tendering  on  the  spot  and  im- 
mediately of  explieit  and  definite  informa- 
tion as  to  himself  of  a  nature  whieh  will  iden- 
tify him  readily,  and  make  it  simple  and 
easy  to  find  him  thereafter.  While  the  stat- 
ute does  not  state  in  terms  to  whom  this 
information  ahall  be  given,  its  plain  implica- 
tion is  that  it  must  be  furnished  to  those 
whose  person  or  pn^rty  has  been  injured, 
if  reasonably  possible,  and  if  not  to  someone 
in  their  interest  or  to  some  public  o^er  or 
other  peracm  at  or  near  the  place  at  time 
of  injury." 

In  People  t.  Finley,  87  CaJL  App.  2»1,  149 
Psc  779,  the  court  ooostrued  together  two 
sets,  a  provision  of  the  Penal  Code  <§  387c) 
makii^  it  a  felony  for  the  operator  of  an 
aotomobile  to  fail  to  stop  and  render  to  a 
person  injured  by  him  any  necessary  assist- 
ance and  a  later  provision  of  the  motor  ye- 
hicie  act  (§21)  making  it  a  misdemeanor 
to  fail  to  give  the  name  aid  address  of  the 
operator.  It  was  held  that  the  motor  vehicle 
act  did  net  repeal  the  provision  of  the  Penal 
Code,  tlie  court  sayieng:  -'It  will  thus  be  seen 
that  the  provisions  of  section  .36c  of  the  Penal 
Code  and  seetien  271  of  the  motor  vehicle 
act,  are  practieally  identioal  in  so  far  as 
they  denouaee  the  failum  el  the  driver  of 
an  autouMhile  to  stop  in  the  event  of  a  ool- 
liaion  or  in  the  ease  of  accident  or  injury  to 
person  or  property,:  and  to  give  to  the  injured 
person  or  occupant  of  tbe  :vehjcle  struck  bin 
name  and  ad^rete  and  the  number  ol  14s 
antonobileu  .  .  .  The  motor  vehicle  act. 
is  silent' upon  the  subject  of  rendering  medi- 
cal or  other  assistance  to  an  injured  person; 
uid  we  do  not  find,  and  counsel  for  the  de- 
fendant do  not  assert^  that  the  provisions  ol 
Bcetion  3a7c  olths  Penal  Code,  in  so,  far  as 
they  eovsr  and  oontroL  the  duty  of  stoppiug 
and  rendering  antistanon^  medical  or  other- 
viscj  in  any  wise  conflicts  with,  the  purpose 
tnd  previau»B  of  the  motor  vehicle  act.  Thci 
express  purpose  of  the  motor  vehicle  act  is 
to  repeal  only  those  acts  and  parts  ol  acts 
*hieh  are  inconsistent  therewith;  and»  this 
being  so,  we  are  satisfied  that  the  previsions 
of  the  Code  section  in  <|uestlon,  in-  so  ^r  as 
they  are  not  ineonsistciit  with  the  provisions 
of  the  motor  vehicle  aet,  must  be  considered 
AS  valid  and  subsiding  law,  the  violation  of 
which  may  be  punished  a»  in  that  section 
provided." 

By  a  statute  of  Bkod€  Island  (Pub.  Laws, 
P-  287,.  c  1M2,  IF  12)  H  is  provided  as  fol- 
^*|{  *V;vtarj  driver  of  a  motor  v^hicJ^,  after 
knowukgly  causing  an  accident  by  collision 


or  otherwise,  or  knowingly  injuring  any  per- 
son, horse,  or  vehicle,  shall  forthwith  bring 
his  motor  vehicle  to  a  |ull  stop,  return  to 
the  scene  of  the  accident,  and  give  to  any 
proper  person  demanding  the  same  the  num- 
ber of  his  driver's   license,  the   registration 
number  o!  the  motor  vehicle,  and  the  names 
and  residences  of  each  and  every  male  occu- 
pant of  said  motor  vehicle.*'     The  construc- 
tion of  this  provision  came  before  the  court 
in  State  v.  Smith,  29  R.  I.  513,  72  AtL  710, 
wherein   the  defendant  was   convicted  of   a 
violation  of  the  statute.    The  objection  to  the 
complaint  was  that  it  did  not  fully  charge 
the  ingredients  of  the  offense  in  that  it  omit- 
ted statutory  words  essential  in  the  descrip- 
tion of  the  offense;   and  because  it  did  not 
allege  that  any  demand  was  made  on  the  ac- 
cused for  the  names  and  residences  referred 
to  in  the  statute.     The  court   said:      "The 
chief  requirements  of  the  above-quoted  stat- 
ute are  that,  after  knowingly  causing  an  ac- 
cident or  inflicting  an  injury,  tbe  driver  of 
a   motor   vehicle   shall    forthwith    bring   the 
vehicle  to  a  full  stop,  return  to  the  scene  of 
the   accident,   and    on    demand   give   certain 
information.      Disobedience    of    any   of    said 
requirements  is  made  punishable  as  a  misde- 
meanor.    Th^   important   duty   is  to   return 
to  the  scene  of  the  accident,  not  out  of  mo- 
tives of  humanity   for   the  purpose  of  ren- 
dering first  aid  to  the  injured,  but  to  give 
information  if  required.     It  is  obvious  that 
if  a  driver  of  a  motor  vehicle  does  not  so  re- 
turn*  the   purpose   of   the   statute   has  been 
frustrated.     The   legislative  intention   sotnis 
to  be  that  the  driver  shall  either  get  out  and 
go  back  or  that  he  shall  at  once  return  with 
his   machine   to   the   place  of  collision.     In 
whichever  way  the  driver  should  attempt  to 
obey  the  law,  it  is  hardly  likely  that  fault 
would  be  found  with  the  manner  of  his  obe- 
dience.    Tlie  charge  in  this  case  is  not  im- 
perfect obedience.     The  defendant  is  charged 
in  the .  complaint,  as  hereinbefore  set  forth, 
witli  disobedieq^  ol  the  statute  in  that  he 
did.  not  stop  or  return,  as  therein  required. 
.    «.   .    These  objections  are  not  well  founded. 
As  we  have  already  stated,  if  the  driver  of 
a  motor  vehicle,  after  knowingly  causing  an 
accident,  etc.,  fails  to  return  to  the  scene  of 
the  accident,  he  puts  it  out  of  the  power  of 
any  perspn  there  to  demand  of  him  the  num- 
ber, names,  and  residences  referred  to  in  the 
statute.    If  he  is  not  there  he  caiinot  be  in- 
terrogated.    If  he  cannot  be  examined  there, 
he  cannot  give  the  information  there.    If  ho 
absconds,  it  follows  that  he  cannot  give  the- 
required  answers  at  the  place  of  the  accident. 
He  is  commanded  to  do  it  in  person,  on  de- 
mand.   If  he  had  returned  to  the  scene  of  the 
accident,  and  no  one  had  demanded  the  num- 
bers,  names,   and   residences,   he   would   not 
have  been  obliged  to  volunteer  such  informs- 
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tion — it  is  only  after  demand  that  the  statute 
requires  him  to  make  answer.  The  complaii^t 
is  free  from  the  objection  urged  against  it 
by  the  defendant." 

Knowledge  of  Accident  or  Injury, 

Knowledge  on  the  part  of  an  automobile 
operator  that  an  accident  or  injury  has  been 
caused  by  him  is  ordinarily  made  a  pre- 
requisite to  the  duty  to  stop  and  give  his  name 
and  address.  In  Com.  v.  Horsfall,  213  Mass. 
232,  Ann.  Cas.  191 4 A  682,  100  N.  E.  362, 
the  court  said:  "But  the  inhibited  conduct 
consists  in  'knowingly*  going  away  without 
giving  this  information.  There  are  many 
statutes  which  prohibit  the  performance  of  a 
certain  act  without  regard  to  the  intent  of 
the  actor  or  his  knowledge  that  elements  are 
present  which  constitute  a  crime.  Com.  v. 
Mixer,  207  Mass.  141,  20  Ann.  Cas.  1152,  9S 
X.  E.  249,  31  L.R.A.(N'.S.)  467,  and  cases 
there  collected.  It  would  have  been  simple 
for  the  legislature  to  have  made  the  act  of 
going  away  by  the  driver  of  an  automobile 
without  making  himself  known  after  injuring 
person  or  property  a  crime,  and  this  would 
have  been  accomplished  by  omitting  the  word 
'knowingly'  from  the  statute.  The  insertion 
of  this  word  cannot  be  treated  as  immaterial. 
It  is  a  principle  of  statutory  construction  that 
all  words  found  in  the  act  shall  be  given  effect 
if  possible.  'Knowingly'  is  a  word  frequently 
inserted  in  statutes  creating  crimes.  In  such 
connection,  it  commonly  imports  a  perception 
of  the  facts  requisite  to  make  up  the  crime. 
For  one  who  operates  an  automobile  Icnowing- 
ly'  to  go  away  without  making  himself  known 
requires  a  consciousness  not  only  of  the  fact 
that  he  is  going  away,  but  of  the  further  fact 
that  he  has  not  made  himself  known.  If  in' 
truth  he  has  delegated  the  duty  of  revealing 
his  identity  to  an  agent,  and  honestly  and 
with  good  reason  supposes  that  this  delegated 
duty  has  been  performed,  he  cannot  be  said 
'knowingly'  to  have  failed  to  do  what  the 
statute  requires,  even  if  the  agent  did  not 
discharge  his  duty.  If  the  transaction  was 
genuine  throughout,  the  driver  of  the  auto- 
mobile may  thoroughly,  though  mistakenly, 
believe  that  the  requirement  of  the  law  has 
been  observed." 

In  Woods  V.  State  (Ala.)  73  So.  129,  the  de- 
fendant was  convicted  for  a  violation  of  a 
statute  providing  as  follows:  "Any  person 
operating  a  motor  vehicle,  who,  knowing  that 
injury  has  been  caused  to  a  person  or  property, 
due  to  the  culpability  of  the  said  operator  or 
to  accident,  leaves  the  place  of  said  injury  or 
accident,  without  stopping  and  giving  his 
name  and  residence,  and  operator's  license 
number  to  the  injured  party  or  to  some  offi- 
cer or  to  some  person  in  the  vicinity  thereof, 
shall  be  guilty  of  a  misdemeanor,"  etc.  Gen- 


eral Acts  1911,  p.  645.  At  the  trial  tiie  de- 
fendant requested  the  court  to  instruct  the 
jury  that  unless  each  of  them  believed  be- 
yond a  reasonable  doubt  that  the  defendant 
knew  that  the  other  automobile  had  been  in- 
jured, he  must  be  acquitted.  In  construing 
the  word  ^'knowledge"  in  the  statute  the 
court  said:  "The  'knowledge'  of  injury  to 
person  or  property,  within  the  meaning  of 
the  statute  requiring  the  operator  of  a  motor 
vehicle  to  stop,  does  not  mean  an  absolute, 
positive  knowledge;  but  if  injury  is  inflicted 
under  such  cireumstancea  aa  would  ordinarily 
superinduce  the  belief  in  a  reasonable  person 
that  injury  would  flow  or  had  flown  from  the 
accident  or  collision,  then  it  is  the  duty  of 
the  motor  operator  to  stop  his  vehicle." 

In  People  v.  Rosenheimer,  209  N.  Y.   115, 
Ann.  Cas.  1915A  161,  102  N.  E.  630,  46  LlILA. 
(N.8.)  977,  the  defendant  was  indieted  for  a 
violation  of  the  Highway  Law  <Laws  1910,  e. 
374,  ^  290,  subd.  3,  McKinney's  Consol.  Laws, 
Book  24,  p.  801),  providing  tliat  any  person 
operating  a  motor  vehicle,  who,  knowing  that 
an  injury  has  been  caused  to  a  person  or  prop- 
'erty  due  to  the  culpabiiity  of  the  operator 
or  to  accident,  leaves  the  place  of  the  injury 
or  accident  without  stopping,  giving  his  name, 
residence,  etc.,   shall  be  guilty  of.  a.  ielony. 
It  was  contended  on  the  part  of  the  defend- 
ant that  this  section  provided  for  two  offenses 
which   may  be  eonmiitted  in  two  different 
ways;    one   due   to   the   defendant's    culpa^ 
bility,  the  other  to  ani  aceldsnt.    The  court, 
however,  interpreted  the  provisina  diflStrent- 
ly,  saying:    "In  my  opinion,  the  statute  does 
not  provide  for  two  offenses,  or  provide  for  an 
offense  being  committed  in  two  difftareat  ways. 
The  object  of  the  provision,  'Knowing  that  in- 
jury has  been  caused  to  a  pevson  or  property 
due  to  the  culpability  of  said  operator  or  to 
an   accident,'  is  to  make  the   statute  more 
clearly  applicable  to  all  eases  however  caused 
than  would  be  apparent  if  these  words  were 
omitted."    The  reported  case,  which  was  de- 
cided  under   the  iame   statutory   provision, 
turned'  on  the  point  whether  the  defendant 
had  "knowledge"  that  the  injury  oonplained 
of  had  been  caused,  and  notwithstanding  such 
knowledge  left  the  soene  of  the  aoeident  with- 
out giving  his  name,  address  and  license  num- 
ber, etc.    It  appeared  that  the  evidence  tend- 
ing to  establish  the  defendant's  culpability 
was  not  strong  enough  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  defendant 
knew  that  the  injury  bad  beea- caused.    The 
court  holds  tliat  in  a  prosecution  ifor  a  statu- 
tory crime  a  ease  should  not  be   tried   as 
though  it  were  an  aolion  against  the  defend- 
ant   for    negligence.      The   court    also   holds 
that  on  the  trial  of  an  indictment  under  the 
8tatute  the  subsequent  suflering  of  the  injured 
person  has  no  legittmate  bearing- on  the  issues 
arising. ' 
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In  People  t.  Fodem  (OftL)  164  Pae.  22,  the 
defendant  objected  to  the  Btatnte  because  it 
does  not  expressly  embody  in  its  phraseology 
words  limiting  its  application  to  those  per- 
sons who  knowingly  cause  their  Tehides  to 
collide  with  those  occupied  by  others.  The 
court  passing  on  the  provision  said:  ''But 
our  reading  of  the  section  in  question  con- 
vinces IIS  that  the  -element  of  icnowledge  of 
the  fact  of  the  collision  is  necessarily  to  be 
implied  from  the  requirements  of  the  act, 
to  the  eiTect  that  drivers  of  such  vehicles  must' 
stop  and  render  aid  to  those  who  may  possibly 
have  been  injured  in  the  collision.'' 

In  Canada,  by  what  is  known  as  the  "Mo- 
tor Vehicle  Act"   (Ont.  3012)   it  is  provided 
that  ''if   an  accident  occurs  to  anv     .     .     . 
vehicle  in  charge  of  any  person,  owing  to  the 
presence  of  a  motor  vehicle  on  the  highway, 
the  person  in  charge  of  such  motor  vehicle 
shail  return  to  the  scene  of  the  accident,  and 
give  in   writing  to  any  one   systaining  loss 
or  injury  his  name  and   address,'  and  also 
the  name  and  address  of  the  owner  of  such 
motor  vehicle,  and  the  number  of  the  permit." 
It  was  held  in  Bobertson  v.  McAllister,  19 
Can.  Crim.  Cas.  441,  that  if  it  appeared  at 
the  trial  of  one*  indicted  under  the  act  that 
he  did  not  know  or  have  reason  to  know  that 
injury  had  resulted,  the  conviction  should  be 
quashed.    In  construing  the  words  "accident^ 
and  "loss  or  injury,"  the  court  said:     **I  as-- 
Bume  that  if  the  motor  had  merely  touched 
the  buggy  in  passing  that  would  not  be  an 
'accident  within  the  meaning  of  the  act,  be* 
cause  the  act  contemplates  that  some  one  has 
sustained  'loss  or  injury.'    Here  it  cost  two 
<Io1)ars  to  repair  the  buggy  and  the  damage 
thereto  was  an  accident  within  sec.  18.     Is 
the  appellant  liable  to  conviction  becanse  he 
did  not  *return  to  the  scene  of  the  accident* 
and  give  the  particulars  required  by  that  sec- 
tion when  he  did  not  know  there  had  been 
an  accident?" 
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Corporations   —   Stook   Voting   Asree- 

meat  —  Validity. 
,  A  contract,  by  which  the  owners  of  a  ma- 
jority of  the  stock  agree  to  vote  for  certain 


persons  for  directors  or  to  secure  to  them* 
selves  the  control  and  management  of  the  cor- 
poration, is  not  against  public  policy  so  long 
as  no  fraud  is  committed  or  wrong  done  to 
the  other  stockholders. 

[See  note  at  end  of  this  case.] 

Proxies  —  Irrevocable  Proxy  —  .IVIiat 
Constitutes. 

The  holders  of  the  majority  of  the  stock  of 
a  corporation  entered  into  a  contract  to  vote 
their  shares  of  stock  for  each  other  for  direc- 
tors. The  contract  provided  that,  in  case  of 
tiie  absence  of  a  named  stockholder,  his 
daughter  should  have  the  power  to  vote  the 
stock  and  should  pav  to  his  other  two  chil- 
dren their  share  in  the  stock.  It  was  further 
provided  that  the  contract  could  be  changed 
only  by  the  unanimous  written  consent  of  the 

Earties,  and  that  it  was  binding  on  their 
eirs,  etc.  It  is  held  that  as  the  title  of  the 
stock  passed  to  the  daugliter  on  the  stock- 
holder's death,  and  as  she  had  no  power  in 
his  lifetime  to  vote  it  except  in  his  absence, 
the  contract  was  not  void  because  an  attempt 
to  confer  upon  daughter  an  irrevocable  proxy. 

"Wills  —  WHat  Constitntes  Testamen- 
tary Aet  — >  Proxy  to  Vote  Stock. 

Such  contract  is  not  an  attempted  testa- 
mentary disposition  of  property,  and  so  is 
not  void  because  it  was  not  executed  with  the 
fonnalities  requiired  in  wills. 

Error  to  Appellate  Court,  Second  District. 

Action  by  Vera  ThorapsoA,  plaintiff,  against. 
J.  D.  Thompson  Carnation  Company  et  al., 
defendants.  Judgment  for  plaintiff  in  Cir- 
cuit Count,  Will  County:  Disnx,  Judge. 
Judgment  affirmed  by  Appellate  Court. 
Plaintiff  brings  error.  The  facts  are  stated 
in  the  opinion.    ArFiftMis.  • 

Ohwmih,  Shepard  d  Da^y  for  plaintiff  in 
error. 

Olin  d  Laraway  for  defendants  in  error. 

[Sft]  C]|A2Q»  J.— Plaintiff  in  error,  Vera 
Thompson,  filed  her  bill  in  chancery  in  the 
circuit  court  of  Will  county  against  defend- 
ants in  error,  the  J.  D.  Tliompson'  Carnation 
Company,  Helen  T.  Fish,  Charles  M.  Fish^ 
Fannie  T.  Quintero,  P.  W.  Peterson,  B.  Wun- 
derKch  and  Frank  M.  Fairfield,  who  with 
her  constitute  all  of  the  stockholders  in  that 
company^  to  compel  the  transfer  to  her  of 
six  and. one-half  shares  of  stock  in  theoomt 
pany  which  she  clltimed  as  owner.  Defend- 
ants in  error  answered  the  bill,  denying  that 
plaintiff  in  error  was  the  ovmer  of  the  stock 
or  entitled  to  have  the  said  stock  transferred 
to  her  or  to  the  relief  prayed.  Replications 
were  filed  to  the  answer,  and  the  cause  was 
heard  by  the  oourt,  which  entered  a  decree 
finding  that  plaintiff  in  error  was  the  owner 
of   and   entiUed   to  have   one   and   one-half. 
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shares  of  the  stock  in  controversy  transferred 
to  her  but  denied  relief  to  her  as  to  the 
five  other  shares.  On  appeal  to  the  Appellate 
Court  for  the  Second  District  the  decree  of 
the  lower  court  was  affirmed.  A  writ  of 
certiorari  was  allowed  by  this  court  and  the 
cause  is  now  before  us  pursuant  to  the  man- 
date of  such  writ. 

No  question  is  raised  here  against  the  de- 
cree as  respects  the  one  and  one-half  shares 
of  stock  decreed  to  plaintiff  in  [66]  error. 
As  to  the  other  five  shares  of  stock,  the 
plaintiff  in  error  concedes  her  rights  in  the 
premises  depend  upon  the  validity  and  effect 
of  a  certain  agreement  entered  into  between 
J.  M.  Thompson,  her  father,  Helen  T.  Fish, 
her  sister,  and  Charles  M.  Fish,  her  sister's 
husband,  made  November  10,  1911.  The  con- 
tract is  as  follows: 

"We,  the  undersigned,  J.  M.  Thompson,  be- 
ing the  owner  this  date  of  five  sharefl  of 
stock  in  the  J.  D.  Thompson  Carnation  Com- 
pany, Helen  T.  Fish,  being  the  owner  of 
two  hundred  and  eleven  (211)  shares  of  stock 
of  the  J.  D.  Thompson  Carnation  Company, 
and  Charles  M.  Fish,  being  the  owner  of 
seventy-six  (76)  shares  of  stock  of  the  J.  D. 
Thompson  Carnation  Company,  all  said  par- 
ties of  the  city  of  Joliet,  county  of  Will  and 
State  of  Illinois,  agree  together  as  follows: 

"First — That  we  each  and  every  one  shall 
vote  our  respective  shares  of  stock  in  the 
above  mentioned  company  at  all  regular^  B|>e- 
cial  or  adjourned  meetings  of  stockholders  ol 
said  company  for  each  other  for  directors  ol 
said  company  and  for  no  other  person  or 
persons. 

"Seoond — That  we,  for  the  best  interest  ft 
of  the  company,  desire  to  have  the  following 
named  persons  elected  as  officers  of  the  said 
above  mentioned  carnation  company:  J.  ^. 
Thompson  for  president,  Helen  T.  Fish  for 
vice-president,  Vera  Thompson  for  treasurer 
and  Charles  M.  Fish  for  secretary  and  gen- 
eral manager. 

"TWrd— That  in  case  of  tlie  deftth  of  J.  M. 
Thompson,  Helen  T.  Fish  shall  have  the  vot- 
ing of  the  five  shares  of  stock  8t«nding  in 
the  name  of  J.  M.  Thompson  and  that  the 
dividends  on  the  above  five  shares  shall  be^ 
paid  to-  Vera  I'hompson. 

"Fourth — That  in  case  of  the  absence-  ol  J. 
M.  Thompson  from  any  meeting  of  stoekhold* 
era  of  the  above  mentioned  company  Helen 
T.  Fish  shall  vote  the  five  shares  of  stock 
standing  in  the  name  of  J.  M^  Thompson  on 
books  of  said  company. 

"Fifth — That  we  shall  not  buy  or  sell  any 
shares  of  stock  of  the  above  mentioned  com* 
pany  without  the  written  consent  of  the 
imdersigned  parties. 

"8i(Pth—ThtLt  in  case  of  the  death  of  J. 
M.  Thompson>  Vera  Thompson  may  become 
a  party  to  this  agreement  by  signing  same.* 


"Seventh^-Thtit  in  case  of  t)ie  death  of 
Jv  M^  Thompson,  Helen  T.  Fish  slpaJU  pay 
to  J.  D.  Thompson  ane-third  (i)  ot  the  par 
value  of  said  above,  mentioned  five  shares  of 
stock  belonging  ^to  J.  M.  Thompson,  said 
par  value  being  ($ld6.66)  one. hundred  sixty- 
six  and  sixty-six  one-hundred ths  dollars,  and 
also  to  Vera  Thompson  the  same  amount. 

"Eighth — That  this  agreement  can  be 
changed  or  terminated  only  by  the  unani- 
mous w^ritten  eonsent  of  the  undersigned 
parties. 

[57]  "Nifiih — That  this  agreement  shall 
be  binding  upon  the  heirs,  executors,  admin- 
istrators and  assigns  of  the  undersigned 
parties. 

"This  agreement  is  made  in  duplicate. 

"Witness  our  bands  and  seals  this  tentii 
day  of  November,  1911. 

J.  M.  Thompson,  (Seal.) 
Helen  T.  Fisli,  (Se^l4 
Charles  M.  Fish.     ( Seal. ) " 

The  J.  D.  Thompson  Cajmation  Compsny 
is  an  Illinois  corporation  engaged  in  the 
growth  and  sale  of  cut  ftowers  at  New  Lenox, 
ia  this  State.  Zt  has  a  capital  stock  of 
$68,000,  divided  into  580  shares  of  the  par 
value  of  $100  each.  Its  business  and  affairs 
axe  under  the  immediate  m^^i^agem^t  and 
control  of  Charles  M.  Fish.  At  the  time 
the  opntract  was  made  J,  Jill.  Thompson  was 
the  owner  of  the  five  shares  of  stoek  now  in 
controversy.  He  departed  this  life  iatestatc 
ojn  January  Id,  1912,  leaving  him  surviving 
a  son^  J.  D,  Thompson,  and  the  two  daughters 
above  named,  as  his  only  heirs-at-law.  The 
steok  in  the  corporation  is  now  so  distributed 
among  plaintiff  in  error  a^d  her  sister  and 
their  friends  that  the  coptrol  of  the  corpora^ 
tien  and  its  affairs  depends  upon  the  owner- 
ship.of  this  stock.  The  plaintiff  in  error  now 
olaims  to  be  the  owner  of  two-thirds  of  this 
stock, — one-third  by  descent  to  her  as  heir 
and  the  other  one- third  by  purchase  from 
her  brother  of  his  share  as  heir.  Helen  T. 
Fish  claims  to  be  the  owner  of  the  five  shares 
by  virtue  of  the  contract  above  mentioned. 

Plaintiff  in  error  insists  the  contract  is 
contrary  to  the  public  policy  of  this  State, 
and  void,  for  the  ^eSMifl'll  tfttempts  to  vest 
in  Helen  T.  Fish,  while  she  was  not  the 
owner  of  such  stock,  a  perpetual  and  irre- 
voeabli  pit»y  t^t  poorer  M  UttACttf.  to.aoU 
the  stock,  and  Ij^s  iftrfss  ufon  the  ninth 
clause  of  the  contract,  which  makes  the  con- 
tract binding  upon  the  parties  thereto,  their 
heirs,  executors,  etc.,  as  sustaining  that  con- 
tention, in  tliat  this  clause  confers  upon 
Helen  T.  Fish  the  power  of  votlilg  the  stock 
even  after  the  death  of  J.  M.  Thompson. 
Defendants  in  error  insist  the  contra^^t  ia 
not  open  to  this  objection,  ■  for  the  reason 
[58]  that  by  its  terms  Helen  T.  Fisji  becajuf 
the  owner  of  the  stock  upon  ib^t  (^a<^  oi 
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J.  M.  Thompson,  and  tlwt  daring  his  lifetime 
he  retained  the  right  to  vote  his  stock,  sub- 
Ject  to  the  same  conditions  imposed  by  the 
contract  upon  the  other  stock  owned  by  Helen 
T.  Fish  and  her  husband.  Plaintiff  in  error's 
answer  to  this  contention  is,  that  in  so 
far  as  the  contract  attempts  to  dispose  of 
the  property  after  the  death  of  J.  M.  Thomp- 
son it  is  of  a  testamentary  character,  and 
void  for  the  reason  it  was  not  executed  in 
the  manner  required  by  the  laws  of  this 
State  for  the  execution  of  such  instruments. 
These  contentions  will  be  considered  in  the 
order  above  indicated. 

The  contract  confers  upon  Helen  T.  Fish 
no  power  over  the  stock  during  the  lifetime 
of  J.  M.  J-'hompsott  except  in  case  of  his  absence 
or  inability  to  attend  a  regular  or  special 
meeting  of  the  stockholders  of  that  company, 
and  therefore  it  cannot  be  held  void  under 
the  rule  announced  in  Luthy  v.  Ream,  270 
111.  170,  Ann.  Cas.  1917B  368,  110  N.  E.  373, 
cited  by  plaintiff  in  error.    It  does  not  divest 
01  attempt  to  divest  J.  M.  Thompson  of  his 
control    or   ownership  of  his   stock,  or  his 
right  to  vote  the  same,  except  that  by  the 
first  clause  it  is  provided  that  tlie  parties 
to  the  same  shall  vote  their  stock  for  each 
other  for  directors  and  for  no  other  person 
or  persons.     Contracts  of  this  character,  by 
which  the  owners  of  a  majority  of  the  -stock 
in  a  corporation  agree  to  vote  for  certain 
persojia  for  directors  so  i^s  to  seci;ire  to  thein- 
selves  the  control  and  jnanagemciit  of  the 
corporation,  are  not  illegM  or  void  ao  long 
as  no  Hhaud  is  committed  on  the  eorporation 
or  wrong   done   to  the  other    stookholderSL 
(Venner  V.  Chlca^  City  R.  Co.  268  III.  5«3, 
101  N.  E.  949).     We  held  izi  the  Case  cited 
that  the  owners  of  stock  might  lawfully  con- 
tract with  each  other  not  to  buy  or  sell  stbck 
except  for  their  joint  benefit,  and  that  sucli 
contracts  are  not  disltoneat,  violative  of  the 
rights  of  others  or  in  contravention  of  the 
public  policy  of  this  State.     So  far  as  the 

evident,  sbowsi  no.  fr«u4  was  {5^}  practice^ 
or  iatended .  to-  k»  |]ra«!|ticed.  by-  ik%  oo^trfct 
in  question,  and  in  our  opinion,  .in  ao  for 
sa  its  validity  is  ttsaailed  on  these  grounids, 
it  must  be  BU»tained  as  a  valid  exercise  of 
the  right  of  contract. 

It  is  thSs  farther -eontaltioii' that  the  eon* 
trtet  im  yi^id  «b  -wm  attemfM^  %o  oonfer  npon 
Helen  T.  Fish  an  irrevocable  proxy  to  vote 
her  father's  btock,  extending  even  after  the 
time  of  his  death,  or  if  it  was  not  such,  that 
it  is  void  as  an  attempted  testamentarv  dis- 
poBition  of  such  stock.  The  determination  of 
this  question  depends  upon  the  construction 
<uid  effect  of  the  third  and  seventh  clauses  of 
the  contract  when  read  in  the  light  of  its 
other  proviifions.  By  the  third  clause  it  is 
provided  "that  in  ease  of  ibhe  death  of  J.  M. 
Thompson,  Helen  T.  Fish  shall  have  the  vot- 
ing of  the  five  skarea  of  stock  standing  in  the 
Ann.  Cas.  1917E. — 88. 


CAsmmoN  CO. 

JIL  o4. 

name  of  J,  M.  Thompson  and  that  the  divi- 
dends on  the  above  five  shares  shall  be  paid 
to  Vera  Thompson."  By  the  seventh  clause 
it  is  provided  "that  in  case  of  the  death  of 
J.  M.  Thompson,  Helen  T.  Fish  sluiil  pay  to 
J.  D.  ThompaoB  one-third  of  the  par  value 
of  said  above  mentioned  five  shares  of  stock 
belonging  to  J.  M.  Thompson,  said  par  value 
being  ($166.66)  one  hundred  and  sixty-six  and 
sixty-six  one-hundredths  dollars,  and  also  to 
Vera  Thompson  the  same  amount."  If  this 
provision  is  valid  its  effect  is  to  make  Helen 
T,  Fish  the  sole  owner  of  the  stock  on  the 
death  of  J.  M.  Thompson,  provided  she  pays 
J.  D.  Thompson  and  Vera  Thompson^  each, 
<Hie-third  of  the  par  value  thereof.  Being 
sole  owner  she  would  have  the  right  to  vote 
the  stock,  and  the  provisions  of  this  clause 
wouki  be  controlling  over  clause  3  of  the 
ooatract  as  to  the  dividends.  By  other  pro- 
visions of  the  eontract  the  parties  thereto 
bind  themselves  to  vote  the  stock  in  a  certain 
way  during  the  lifetime  of  J*.  M.  Thompson, 
and  in  such  manner  as  to  keep  the  control  of 
the  corporation  in  their  hands.  From  a  con- 
sideration oi  the  forgoing  provisions  we 
think  it  clear  that  one  of  the  purposes  of  the 
ooatract  was  to  enable.  [60]  Helen  T.  Fish 
and  .her  husband  to  control  the  oorpovation 
even  siter  the  death  of  J4  M.  Thompson. 
Thia  the  parties  sought  to  accomplish  by  the 
above  two  provisions  vesting  in  her  the  right 
to  vote  the  stocky  thus  giving  to  her  complete 
dominion  -aiid  control  ov«r  it,  and  requiring 
her  to  pay  to  her  brother  and  sister  each  the 
full  par  value  of  what  would  have  been  their 
interest  in  the  same  had  J.  M.  Thompaoit  died 
intestate^  without  disposing  of  his  stock  dur- 
ing his  lifetime.  The  agreement  by  which 
Helen  T.  Fish  was  to  acquire  this  stoek  upon 
the  death  of  her  latiier  contains  all  of  the 
essentials  of  a  valid  and  binding  agreement. 
It  is  founded  on  a  valuable  consideration  and 
became  at  once  binding  upon  the  partiee 
thereto  upon  its  execution.  None  of  the  par- 
ties thereto  could  withdraw .  from  the  same 
withoot  the  consent  of  the  others.  In  this 
respect  it  is  clearly  distinguishable  from  a 
will  or  other  testamentary  disposition  of 
property.  As  said  in  Cawley^s  Estate,  130 
Pa.  8^*^628,  20  Atl.  567,  10  L.R.A.  93:  "A 
contract  is  an  agreement  between  parties  for 
the  doing  or  not 'doing  of  some  particular 
thing.  The  undertaking  of  one  party  is  made 
in  considsratioa  of  something  to  be  paid  or 
done  by  or  on  behalf  ol  the  oth«r  party,  so 
that  the  obligation  to  do  and  the  right  to 
require  perfornuinoe  are  reciprocaL  A  wilU 
on  the  other  hifod,  is  simply  a  statement  of 
a  proposition  or  wish  of  the  maker  as  it 
exists  at  the  time.  As  often  as  his  purpose 
or  wish  changes  he  may  change  the  expres- 
sion of  it.  When  and  why  a  change  may  'be 
made  depends  upon  himself,  alone.  He  is  an- 
swerable to  no  one  for  his  determination  to 
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make  one  rather  than  another  disposition  of 
his  property.  After  he  has  written  out  his 
will  and  executed  it  in  accordance  with  the 
forms  of  the  law  it  does  not  bind  him,  but 
so  long  as  he  lives  he  may  change  his  own 
purpose  with  or  without  a  reason,  and  -his 
last  purpose,  properly  written  out  and  €xe- 
cuted,  is  his  last  will  an<r  testament,  beoauae 
death  makes  any  further  change  impossible. 
The  binding  force  of  a  contract  eomes  from 
the  <iggregatu)  mentiwn  [61]  of  the  parties; 
the  binding  force  of  a  will  comes  from  the 
fact  that  it  is  the  last  expressed  purpose  of 
the  testator  in  regard  to  the  disposition  of 
his  property  after  his  own  death.  '  While  hs 
lives  it  is  without  force  or  value,  but  it  be- 
gins to  speak  when  he  ceases  to  do  so  and  is 
thereafter  heard  in  his  stead." 

A  will,  as  above  stated,  only  speaks  from 
the  death  of  the  testator,  while  a  oontraet 
speaks  from  the  date  of  its  execution.  In^ 
the  instant  case  the  parties  to  the  contract 
undertake  and  agree  that  during  the  lifetime 
of  J.  M.  Thompson  the  stock  owned  by  them, 
respectively,  shall  be  voted  in  «  certain  way, 
for  certain  persons  for  officers  and  directors 
in  the  corporation;  also,  that  no  stock  will 
either  be  bought  by  or  sold  to  anyone  except- 
to  one  of  the  parties  thereto,  and  that  after 
the  decease  of  J.  M.  Thompson  there  shall 
be  paid  to  the  parties  who  might  have  a  bene- 
ficial interest  in  his  stock,  the  full  par  vahie 
of  whatever  interest  they  would  have  in  the 
stock  had  he  died  intestate.  This  contract 
is  mutually  binding  upon  each  and  all  of  the 
parties  thereto  from  the  date  of  its  execution. 
It  could  not  be  revoked  or  canceled  by  any  ol 
the  parties  thereto  daring  the  lifetime  of 
Thompson  without  the  tonsent  of  all,  and 
was  intended  to  be  of  sueh  eharacter  that  it 
might  be  enforced  after  his  death.  <  By  its 
terms  it  is  made  binding  upon  the  heirs  and 
executors  of  tiie  parties  thereto.  It  imposes 
reciprocal  rights  and  duties  upon  each  of  the 
parties  thereto,  and  is  of  such  a  character 
that  we  think  it  could  have  been  specifically 
enforced  by  any  of  the  parties  thereto  in  case 
of  an  attempted  breach. 

'For  the  reasons  given  we  think  the  con^* 
tract  is  not  void  as  a  testamentary  disposi- 
tion of  the  property.  The  cases  of  Olney  v. 
Howe,  89  111.  556,  31  Am.  Rep.  105;  Comer 
v.  Comer,  120  111.  420,  11  N.  E.  848,  and 
Oswald  V.  Caldwell,  225  111.  224,  80  N.  S. 
131,  do  not  announce  a  different  rule.  None 
of  those  cases  deny  the  right  of  the  owner  of 
the  property,  either  teal  or  personal,  to  make 
a  valid,  binding  contract  with  another,  upon 
a  sufik^ent  consideration,  [62]  in  respect  to> 
such  property,  to  take  effect  after  the  death 
of  one  or  the  other  of  the  parties  thereto. 

For  the  reasons  given  the  judgment  of  the 
Appellate  Court  was  right,  and  it  will  be 
affirmed. 

Judgment  affirmed. 


KOTE. 

An  agreement  by  several  stockholders  in  a 
corporation  to  vote  for  each  other  and  for 
no  other  person  at  an  election  of  corporate 
directors  is  held  in  the  reported  case  to  be 
valid,  it  appearing  that  while  the  agreement 
looked  to  the  obtaining  of  control  of  the 
corporation  no  fraud  on  the  other  stock- 
holders was  oonunitted  or  contemplated.  The 
validity  of  stock  voting  agreemmts  is  dis- 
cussed in  the  notes  to  the  following  cases: 
Morel  V.  Hoge,  14  Ann.  Cas.  035;  Carnegie 
Trust  Co.  V.  Security  L.  Ins.  Co.  of  America, 
21  Ann.  Cas.  1287;  Palmbaum  v.  Ma^^lsky, 
Ann.  Cas.  19I5D  799;  and  Smith  v.  San 
Francisco^  ^.  B.  Co.  56  Am.  St  Bep.  119. 


Vi 


Massachusetts  Supreme  Judicial  Court — May 

24,  1915. 

221  Mass.  363;  108  N.  E.  1081. 


l^csl^e^nce  —  Contributorj  Megli- 
Kenee  —  Fall  on  Stairway. 

Evidence  in  an  action  for  injuries  received 
by  plaintiff  from  a  fall  in  the  dark  hallway 
of  defendant's  tenement  house  as  she  left  the 
apartment  of  her  son  is  held  to  sustain  a 
finding  that  she  was  in  the  exercise  of  due 
care. 

8aB&e« 

The  credibility  of  plaintiff's  testimony  on 
whether  she  was  in  tne  exercise  of  due  care 
at  the  time  of  her  injury  is  held  to  be  for 
the  jury,  though  it  was  shaken  by  cross* 
examination. 

Owners  of  Premises  -«-  Liability  fov 
Neglis^nee  — '  To  Wliat  Persona  -*• 
Guest  of  Tenant. 

A  tenant's  guest  may  recover  for  injuries 
due  to  the  negligence -of  the  landlord. 
[See  92  Am.  St.  Rep.  509.] 

Iiandlord  and  Vsnant  —  IiiaMlity  of 
landlord  «^  Condition  oif  Pvemisos. 

A  landlord  ordinarily  owes  no  duty  to  look 
after  the  saf^y  of  the  1/eaaed  premises,  but 
where  he  retains  possession  and  control  of 
common  passageways,  he  must  keep  them  as 
safe  as  they  were  or  appeared  to  be  at  the 
commencement  of  the  tenancy. 

[See  111  Am.  St.  Kep.  474.] 

Duty  to  Light  Comnion  Hallways* 

In  the  absence  of  a  contract  or  statutory 
obligation  to  do  so,  the  landlord  of  a  tene- 
ment house  need  not  light  common  passage- 
ways. 

[See  note  at  end  J>f  titis  case.] 


Where,  in  an  aetioB  a^nst  the*  landlord 
by  a  tenant's  guest  for  injuries  from  falling 
in  an  unlighted  hallway,  the  lease  did  not 
appear  to  have  been  in  writing  and  there  was 
DO  direct  evidence  as  to  its  terms,  evidence 
of  the  conduct  of  the  landlord  and  the  tenant, 
90  far  as  it  was  open  and  notorious,  is  admis- 
sible to  show  what  were  the  terms  of  the 
tenancy,  as  to  lighting  the  hallway,  within 
contemplation  of  the  contracting  parties. 

[See  note  at  end  of  this  case.] 

8a»e. 

The  evidence  in  an  action  against  the  land- 
lord by  a  tenant's  guest  for  injuries  from 
falling  in  an  unliorhted  hallway  within  the 
exclusive  control  of  the  landlord  is  held  to 
sustain  a  finding  that  the  landlord  was  obli- 
gated by  the  terms  of  the  tenancy  to  light 
the  hallway,  and  that  he  negltgmtly  failed 
to  do  so. 

[See  note  mt  end  of  this  case.] 

On  report  from  Superior  Court»  Suffolk, 
county:  l>jkjxx,  Judge* 

Action  by  Theresa  Qallagher,  plaintiff^ 
against  Michael  P.  Murphy,  defendant.  Judg- 
ment for  defendant.  Case  reported.  The 
facts  are  stated  in  the  opinion.    Judgment 

r«  PLAINTIFF. 

B.  A*  Bricklep,,  MoLellan^  Carney  d  Brick- 
lep  9A&  John  E.  Hwifi  for  plaintiff. 
Ditkmm  d  Knowlet  for  defendant. 


[364]  RVGG,  G.  J.— The  plaintiff  according 
to  her  own  testimony  received,  in  a  tenement 
hoase  owned  by  the  defendant,  personal  in- 
juries  under  these  circumstances  c  As  she  left 
the  apartment  of  her  son  at  about  half  past 
five  o'clock  on  a  January  afternoon^  and  the 
door  opening  into  the  cemmoii  hallway  dosed 
behind  her  and  thereupon  she  found  herself 
in  darkness  while  on  the  point  of  stepfMng  in 
the  usual  way,  as  she  supposed,  upon  a  land- 
ing, but  in  fact  at  a  stair,  and  she  fell.  She 
was  familiar  with  the  place.  There  was  evi- 
dence that  whenever  she  had  left  her  son's 
apartment  after  dark  on  previous  occasions,  a 
gns  jet  was  lighted  in  the  hall.  In  this  in- 
stance, the  K^t  shone  from  the  private  hall* 
way  of  the  apartment  out  into  the  common 
hall  and  she  did  not  notice  that  it  was 
otherwise  im  lighted  until  the  door  of  the 
apartment  dosed  behind  her.  While  this  tes- 
timony was  somewhat  shaken  on  crossrexami- 
nation,  its  substantial  accuracy  was  for  the 
juiy.  It  was  sufficient  to  support  a  finding 
that  the  plaintiff  was  in  the  exercise  of  due 
care.  There  are  some  differences  between  the 
facts  here  disclosed  and  those  of  Faxon  v. 
Butler,  206  Mass.  500,  10  Ann.  Cas.  666,  02 
^.  E.  707,  138  Am.  St.  Rep.  406,  but  they 
are  of  unimportant  details  and  not  ol  essen- 
tial factors.    This  case  is  governed  by  that 
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on  this  point.    See  also  MeLeod  T.  RawiBon, 

216  Mass.  267,  162   N.   E.   420,  46   IaR.A. 

(N.S.)  647. 

The  plaintiff  as  the  guest  of  her  son,  the 
tenant  of  the  defendant,  is  entitled  to  recover 
if  she  can  show  that  she  was  injured  by  the 
negligence  of  his  landlord.  Domeniois  v. 
Fleisher,  196  Mass.  281,  288,  81  N.  E.  101. 

[366]  It  is  familiar  law  that  a  tenant 
commonly  takes  premises  as  he  finds  them, 
with  no  duty  on  the  part  of  the  landlord  to 
look  after  their  safety.  But  where  the  land- 
lord retains  in  his  possession  and  eottu*(»l  the 
common  halls  and  passageways,  th*^  law  im- 
poses a  duty,  whidi  may  rest  wholly  upon 
implication  or  may  be  defhMd  and  specified 
by  the  terms  of  the  oontract  of  letting,  to  keep 
them  in  the  same  condition  as  to  safety  in 
which  they  are  or  appear  to  be  at  i^e  cmn- 
mencement  of  the  tenancy.  Miles  ▼.  Janvrin, 
196  Mass.  481,  82  N.  E.  708,  124  Am.  St. 
Rep.  676,  13  L.RJL.<N.S.)  878,  200  Mass. 
514,  86  N.  E.  786. 

There  is  no  obligation  under  ordinary  cir- 
cumstances, in  the  absence  of  express  or  im- 
plied agreement  or  statutory  obligation,  on 
a  landlord  to  light  common  passageways. 
Stone  V.  Lewis,  216  Mass.  604,  Ann.  Cas. 
1914D  601,  104  N.  S.  284,  60  L.R.A.(N.S.) 
471.  See  Ann.  Cas.  1914D  602,  note,  for  fur- 
ther cases.  Any  duty  in  this  respect  in  the 
case  at  bar  must  rest  on  oontract.  Flanagan 
▼.  Welch,  220  Mass.  186,  107  N.  E.  070. 

The  contract  of  letting  does  not  appear  to 
have  been  in  writing.  There  was  no  direct 
and  positive  evidttice  as  to  its  terms.  There- 
for the  conduct  of  the  landlord  and  of  the 
tenant,  to  the  extent  that  it  was  so  open  *nd 
notorious  as  to  speak  the  understanding  of 
the  parties  and  as  to  be  likely  to  have  como 
to  the  attention  of  the  other  and  to  be  af 
such  character  as  to*  call  for  some  action  on 
his  part  if  he  did  not  assent  to  the  impli- 
cations fairly  atising  from  it,  may  be  resort^ 
ed  to  for  the  purpose  of  -  d^ennining  what 
were  the  terms  of  the  tenancy  acoonding  to 
the  intentions  and  contemplation  of  the  par- 
ties. Fitzsimmons  v.  Hale,  220  Mass.  461, 
107  N.  E.  020. 

There  was  evidence  which  would  support 
a  finding  that  as  a  part  of  the  contract  of 
letting,  the  defendant  as  landlord  agreed  to 
light  the  common  hallway  on  the  floor  of 
the  tenement  of  the  plaintiff's  son.  It  was 
oonceded  that  it  was  the  duty  of  the  defend- 
ant to  cause  tlie  gas  to  be  lighted  on  the  first 
floor  and  to  be  turned  off  at  about  ten  o'clock 
each  evening  by  means  of  an  apparatus  in 
the  basement.  It  appears  also  to  have  been 
the  duty  of  the  defendant  to  maintain  in 
repair  the  gas  flxtures  in  the  common  hall- 
way on  each  floor.  The  point  of  doubt  relates 
to  the  lighting  of  the  gas  on  the  third  floor. 
There  was  testimony  to  the  effect  that  froja 
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tke  beginning  of  the  tenaney  it  w^s  the  eiUk 
torn  of  the  janitor  of  the  buildings  an  ew* 
ployee  of  the  defendant,  to  light  or  cause  to 
be  lighted  the  gas  on  that  floor.  [366]  Some- 
times he  would  ask  a  "roomer"  in  the  build- 
ing to  light  the  gas  on  that  floor,  at  the  same 
time  giving  him  matches.  The  wife  of  the 
tenant  testified  that  frequently  she  had  com- 
plained about  the  hallway  lights  to  the  agent 
of  the  defendant,  and  that  then  the  lights 
would  be  lighted  all  over  the  building,  and 
that  at  the  time  of  the  accident  no  lights 
were  lighted  in  any  hallway,  even  on  the  first 
floor.  There  was  also  testimony  that  direcUy 
after  the  accident  to  tke  plaintiff,  an  attempt 
was  made  to  light  the  gas  on  this  floor  and 
it  could  not  be  lighted.  If  this  was  the  fact, 
it  might  have  been  found  to  be  due  to  the 
failure  on  the  part  of  the  defendant's  serv- 
ant seasonably  to  turn  the  gas  on  to  the 
supply  pipe  for  this  and  the  other  gas  jet  at 
the  common  source  in  the  basement  or  to  some 
lack  of  repair  in  the  gas  fixture  itself. 

This  body  ol  testimony,  together  with  the 
inferences  which  rationally  might  have  been 
drawn  from  it,  would  support  a  finding  that 
as  a  part  of  the  contract  of  letting  the  tene- 
ment of  the  son,  which  the  plaintiff  was  leav- 
ing at  the  time  of  her  accident,  the  dnty  was 
assumed  by  the  defendant  aa  landlord  f^hat  he 
would  seasonably  light  the  gas  in  the  common 
hallway  on  the  third  floor  and  maintain  the 
fixture  in  usable  condition  for  this  purpose,, 
and  that  on  the  evening  of  the  accident  to 
the  plaintiff  tiie  defendant  negligently  failed 
in  the  performance  of  this  duty.  The  common 
hallway  and  the  apparatus  and  fixtures  for 
lighting  it  remained  in  the  exclusive  control 
of  the  landlord,  and  the  tenant  had  only  a 
right  to  enjoy  the  benefit  of  them.  Under 
all  the  circumstances,  although  the  case  is 
close,  it  should  have  been  submitted  to  the 
jury.  Marwedel  v.  Cook,  154  Mass.  235,  28 
N.  £.  140.  In  accordance  with  the  terms  of 
the  report^  let  the  entry  be 

Judgment  for  the  plaintiff  for  $^,500. 


NOTE. 

Duty  of  lABidlord  to  Light 

Coanason  to  TovA&ta. 


The  earlier  decisions,  assembled  and  dis- 
cussed in  the  notes  to  Hnggett  v.  Miers,  14 
Ann.  Cas.  760;  Faxon  v.  Butler,  19  Ann. 
Cas.  666;  Stone  v.  Lewis,  Ann.  Cas.  1914D 
591;  and  Griffin  r.  Jaekson  Light,  etc.  Co. 
92  Am.  St.  Rep.  496,  laid  down  the  rule  gov- 
erning the  duty  of  a  landlord  to  light  passage- 
ways common  to  tenants.  The  present  note 
collates   the    recent    cases    on    that    subjecti 

In  the  reported  case  the  court  says: 
**There  is  no  obligation  tinder  ordinary* 'Cir- 


cumstances, in  the  absence  of  express  or  im- 
plied agreement  or  ststutory  obligation,  on 
a  landlord  to  light  common   passageways." 

Aside  from  the  reported  case,  the  recent 
cases  on  the  duty  of  a  landlord  to  light  a 
common  passageway  arose  imder  the  New 
York  tenement  house  act  (Laws  1901,  c. 
334),  which  contains  a  provision  (§  ^)  as 
follows:  "In  every  tenement  house  a  proper 
light  shall  be  kept  burning  by  the  owner  in 
the  public  liallways,  near  the  stairs,  upon 
the  entrance  floor,  and  upon  the  second  floor 
above  the  entrance  flo6f  of  said  house,  every 
night  from  sunset  to  sunritie  throughout  the 
year,  and  upon  all  other  floors  of  the  said 
house  from  sunset  until  ten  o'clock  in  the 
evening." 

In  Faerber  v.  Nine  Hundred  and  Sixty-Nine 
Park  Ave.  Co.  83  Misc.  645,  146  N.  Y.  S.  783, 
the  building  in  question  was  held  to  be  with- 
in the  act.    The  action  was  against  the  owner 
of  a  building  for  damages  for  injuries  to  the 
plaintiff  caused  by  his  falling  down  a  flight 
of  stairs  in  a  building,  the  construction  of 
which  was  still  incomplete.    While  there  were 
lighting   fixtures   in   the   building,   the    hall 
which  the  plaintiff  was  compelled  to  use  was 
not  lighted.    The  court  said t    'The  defendant 
now  contends  that  there  was  no  statutory  oi>- 
ligation  upon  it  to  provide  lights  ^n  the  hall- 
way of  this  building,  and  that  it  was  in  no 
way  negligent  in  failing  to  provide  light,  for 
the  law  ia  well  settled  that  in  the  ahaence  of 
a    statutory   requirement   no    duty   devolving 
upon  the  landlord  or  thavowner  of  a  build- 
ing to  light  the  hallways,  even  theug^h   he 
retains  control  over  the  same     ...     for 
the  reason  that  the  building  not  -being  com- 
pleted, and  not  being  occupied  by  tenants, 
anyone  entering  the  building  would  be  pre- 
sumed to  have  4oae  so  at  his  own  risk,  for 
which    the   defendant   would    not   be    liable. 
Tlie  cases  cited  by  the  defendant  have  been 
the  law  until  the  statute  was  amended  by 
chapter  13  of  the  Lawn  of  1912,  which  went 
into  effect  on   March   &,   1912,   and   wliich 
reads  aa  follows:  *A  '^tenement  house"  is  any 
house  or  building,  or  portion  thereof,  which 
is  either  rented,  leased^  IM  or  hired  out,  to 
be  occupied,  or  it  occupied^  in  whole  or  in 
part,  as  the  home  or  reaidenoe  of  three  fami- 
lies  or   more   living   independently  of   each 
other,  and  doing  their  cooking  upon  the  prem- 
ises,   and    ineludes    apartment    honaes,    flat 
houses  and  all  other  heuses  so  occupied.'    So, 
therefore,   the  words  'apartment  house'  are 
included  within  the  deflnition  of  'tenement 
house,'    and    the   accident   happened    to    the 
plaintiff   on    September   26,    1912,   at   whidi 
time  the  act  as  amended  was  in  full  forco 
and  effect,  and  this  amendment  wne  brought 
about  by  reason  of  the  Grimmer  t.  Tenement 
House  Dept,   [294   N.   Y.   370.]      The  plans 
as  offered  in  evidence,*  exhibit  2»  shew  that 
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tbe  premides  were  to  be  occupied  by  two  or 
three  families  on  a  floor,  and  that  cooking 
was  to  be  done  on  the  premises,  because  each 
apartment  contains  a  kitchen;  so,  therefore, 
the  prezniees  in  question  came  within  the 
purview  of  the  tenement  house  act/' 

In  Wax  V.  Woodbury  O.  Langdon  Co.  88 
Misc.  5^  160  N.  Y.  S.  351,  the  action  was 
against  a  landlord  for  personal  injuries  sus- 
tained by  the  plaintiff  on  a  statutory  holi- 
day (January  first)  by  falling  down  stairs 
in  a  building,  a  hall  of  which  was  not  lighted. 
In  finding  for  the  plaintiff  the  court  said: 
"But,  whatever  doubt  may  be  entertained  as 
to  this  conclusion  [on  the  question  ol  pro- 
viding balustrades]  I  have  none  as  to  the 
owner's  responsibility  for  failure  to  light  the 


not  agree  with  tlM  rsspobdent's  contentions 
in  this  respect." 

Though  the  duty  to  light  hallways  is  im- 
posed by  a  statute,  no  liability  arises  there- 
imder  for  a  personal  injury  proximately 
caused  by  the  negligence  of  the  tenant. 
Baumler  v.  Nilm,  136  App.  Div.  857,  122  N. 
Y.  S.  98.  In  Luther  v.  Bammann,  122  App. 
Div.  15,  10ft  N.  Y,  a  790,  the  court  in  deny- 
ing a  recovery  said:  "The  plaintiff  knew 
that  adjoining  the  bathroom  door  was  the 
stairs,  and  yet  deliberately  closed  the  door 
and  shut  off  light  by  which  he  could  see 
where  the  door  of  the  bathroom  was,  and  in 
groping  around  in  the  dark,  mistook  the 
stairs  for  the  door  J*  See  to  the  same  effect 
on  similar  facts  Donnelly  v.  Katz,  133  App. 


hall.     Indeed,  the  defendant  admits  that  this  _    Div.  905,  117  N.  Y.  S.  644. 


requirement,  contained   in   subdivision   8  of 
section    81   of  the  present  act,  would  ordi- 
narily be  binding  on  it,  bat  claims  that  no 
responsibility  attaches  in   the   present  ease 
be(»tU8e  the  section  requires  the  hall  to  be 
lighted  only  'on  every  work  day  in  the  year 
from  the  time  when  the  building  is  open  for 
use  in  the  morning  until  it  is  closed  in  the 
evening.'     The  record  shows  that  the  build- 
ing was  open  fbr  use.    In  Pnge  v.  Shainwald, 
169  K.  Y.  246  (1901),  it  was  held  that  statu- 
tory holidays  do  not  stand  on  the  saine  basis 
as  Sunday  so  far  as  the  doing  of  work  there- 
on is  concerned.    It  was  there  decided  that  a 
tender  of  stock,  which  a  contract  provided 
should  bft  mnde  on  the  first  of  January,  must 
be  so  made  r^ardWss  of  its  being  a  holiday, 
the  court  pointing  out  that  the  first  of  Janu- 
ary was  to  be  treated  like  any  other  day, 
except  in' so  far  as  the  statutes  had  otherwise 
provided,  and  that  the  sole  provisions  in  thiit 
respect    were    those    relating    to    negotiable 
paper  (Laws  of  1887,  chap.  289)  and  to  the 
closing  of  publio  offices.    Laws  of  1897,  chap. 
614,  §  1.    The  former  has  now  become  Gen- 
eral Construction  Law,  section  24,  and  Nego- 
tiable Instruments  Law,  section  5,  and  the 
latter  General  OonstractlnNi  Law,  section  24, 
and  PnUlo  Officers  Lsav,    section   62.    The 
only  additional  enactment  relating  to  public 
holidays  (except  some  trifling  cbaokge  not  ger- 
mane to  the  present  case)   is  the  addition  of 
section  86,  General  Constmetion  Law    (tlte 
re-enaetment  of  Laws  of  1002,  chapter  30), 
designed  to  meet  tbe  difficulty  pointed  out  in 
the  Pagtt  case,  namely,  the  payment  of  money 
or  the  performance  of  a  condition  on  a  pub- 
lic holiday.    As  there  is,  therefore,  nothing 
in  the  languaga  of  the  aot  under  consider- 
ation to  exclude  ttie  notion  of  the  owner's 
liability  on  January  first,  when  the  building 
was  open,  and  as  it'  wonld  be  contrary  to  the 
spirit  of  the  aet  to  ansome  that  it  intended 
to  relieve  the  owner  of  responsibility  on  a  day 
when  it  was  perfectly  lawful  to  work,  I  can- 


In  Faerber  v.  Nine  Hundred  and  Sixty- 
Nine  Park  Ave.  Co.  83  Misc.  645,  146  N.  Y. 
S.  783,  the  court  said:  "But  the  wa^t  of 
light  was  not  the  proximate  cause  of  the 
accident*  The  dangers  of  the  situation  were 
obvious.  The  plaintiff  failed  to  await  tbe 
defendant's  employee  to  lead  him  out  with 
the  lantern  that  was  used  when  he  carried  in 
the  couch  and  mattress  into  the  superintend- 
ent's room,  and  should  not  have  assumed  the 
risk  of  attempting  to  go  through  a  darkened 
ballway  without  the  assistance  of  some  light 
to  enable  him  to  reach  the  superintendent'^ 
office;  therefore  the  plaintiff,  I  have  no  doubt 
from  the  facts  and  circumstances  surroundin": 
this  case,  assumed  the  obvious  risk  in  the 
manner  whidi  he  ^d,  thereby  contributing 
toward  his  own  injury,  and  Uiis  court  con- 
cludes, from  the  reasoning  as  laid  down  by 
the  court  of  appeals  in  the  case  bereinbe(ore 
ttited,  that  the  plaintiff  in  not  u^ing  such  pre- 
oa«ti(n»  as  he  should  have  used  under  the 
circumstances  was  guilty  of  contributory  neg- 
ligence." 

But  in  Mustayoi  v.  St.  John  the  Baptist 
Foundation,  158  N.  Y.  S.  717,  it  appeared 
that  the  pUintiff  fell  and  was  severely  in- 
jured while  carrying  an  infant  in  her  arms 
down  a  common  stairway  of  a  tenement  bouse 
in  the  evening.  The  hall  was  not  lighted,  as 
required  by  the  statute.  Reversing  a  judg- 
ment whereby  the  complaint  Was  dismissed 
on  the  ground  that  the  plaintiff  had  failed 
to  proye  freedom  on  her  part  from  contribu- 
tory negligence,  the  court  said;  "The  evi- 
dence showed  that  the  plaintiff  was  proceed- 
ing carefully  down  the  stairway.  She  was 
entitled  in  a  nonsuit  to  the  most  favorabW 
inferences  to  be  drawn  from  the  evidence, 
and  the  court  was  not  warranted  in  dispos- 
ing of  the  issue  of  contributory  negligence  a3 
matter  of  law,  but  should  have  submitted  it 
to  the  jury,  to  be  determined  by  them  as  one 
of  fact" 
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Intozioatine  Uquors  —  Illegal  Sale  — 
Liability  of  Person  Buying  as  Agent. 

The  penalties  of  the  local  option  statute, 
Laws  1915,  c.  23,  §  33,  are  directed  against 
the  seller  and  not  against  the  buyer;  and 
one  who  purchases  intoxicating  liquor  in  a 
dry  county  at  the  solieitation  of  another,  and 
with  his  money  and  for  his  use  and  as  his 
agent,  in  good  faith,  and  not  as  a  subterfuge 
or  for  purposes  of  evasion,  does  not  commit 
an  offense. 

[See  note  at  end  of  this  case.] 

Same. 

The  law,  however,  does  not  cotintenance  an 
evasion  or  8ubterfui?e,  The  claimed  agency 
must  be  exercised  in  good  faith  and  not  to 
hide  a  participation  in  an  illegal  traffic.  The 
evidence  in  this  case  was  such  as  to  make  the 
defense  of  agency  in  good  faith  for  the  jury 
and  the  court  by  charging  that  there  was  no 
defense  of  agency  in  good  faith  erroneously 
deprived  the  defendant  of  the  right  to  have 
the  question  determined  by  the  jury. 

[See*  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Pennington 
county:     Grindeland,  Judge. 

Criminal  action.  Harold  Prorenchor  con- 
victed of  selling  intoxicating  liquor  unlaw- 
fully, and  appeals.  The  facts  are  stated  in 
the  opinion.    Revcbses). 

M.  J.  Daly  and  Stanton  d:  Rowberg  for  ap- 
pellant. 

Lyndon  A.  Smith,  James  E.  Markham  and 
Hans  0.  Kjom/me  for  respondent. 

[214]  DiBELL,  C. — ^Tlie  defendant  was  con- 
victed of  selling  intoxicating  liquor  within  a 
dry  county.  He  appeals  from  the  order  de- 
nying his  motion  for  a  new  trial. 

[215]  1.  The  defendant  claimed  that  he 
purchased  the  intoxicating  liquor  in  good 
faith  for  one  Bell,  a  detective,  and  as  his 
agent  and  with  money  furnished  by  him. 
The  court  charged  that  though  he  so  pur- 
chased he  was  guilty. 

In  State  v.  Ito,  114  Minn.  426,  131  N.  W. 
469,  35  L.R.A.(N.S.)  619,  Ann.  Cas.  1912C 
631,  we  held  that  one  who  in  good  faith  as 
agent  of  another  purchased  intoxicating  liq- 
uor for  him  was  not  criminally  liable.  'This 
was   a   prosecution    under    an   ordinance   of 


J^inneapoUs  directed  against  those  who  with- 
out a  license  "sell,  vend,  deal  in,  or  dispose 
of  any  spirituous  ...  liquors."  The  rea- 
son he  was  not  liable  was  that  he  did  not 
sell,  deal  in  or  dispose  of  intoxicating  liquor. 
Pie  was  concerned  in  the  transaction  only  a» 
agent  of  the  buyer.  In  State  v.  Baden,  37 
Minn.  212,  ^4  N.  W.  24,  the  court  said: 
"The  section  of  the  statute  under  which  this 
prosecution  is  brought  is  directed  against  the 
seller,  not  the  purchaser."  The  penalties  of 
the  local  option  (Laws  1915,  p.  30,  c.  23, 
§  13),  axe  directed  against  "every  person, 
company,  corporation,  club,  association  or  so- 
ciety, directly  or  indirectly,  either  personally 
or  by  clerk,  agent  or  employee,  who  shall  sell 
or  store  or  have  in  possession  for  sale,  or 
shall  solicit,  receive  or  take  any  orders  for 
intoxicating  liquor/'  etc  By  section  1  the 
terms  "sell"  and  "sale"  are  given  the  meaning; 
prescribed  in  G.  S.  1913,  §  3188  ( R.  L.  1905. 
§  1564),  which  is  as  follows:  "The  ternu» 
'seir  and  'sale'  shall  include  barters,  gifts, 
and  all  means  of  furnishing  liquor  in  viola- 
tion or  evasion  of  law." 

It  is  the  general  doctrine,  though  not  quite 
universal,  and  with  it  the  Minnesota  rule  is 
in  accord,  that  purchasers  or  their  actual  and 
good-faith  agents  are  not  within  the.  p^ial- 
tiea  of  liquor  statutes^  and  that  they  are  not 
accomplices  or  abettors  in  the  illegal  sale. 
Black,  Intoxicating  Liquor,  §§  380,  381,  408: 
2  Woolen  k  Thornton,  Int.  Liq.  §§  701,  706, 
719,  730;  23  Cyc.  182;  note  to  State  v.  Cul- 
lins,'  53  Kan.  100,  S6  PflA.  66,  in  24  L.R.A. 
212;  note  to  Reed  v.  State,  8  Okla.  Crim. 
16,  103  Pae.  1070,  in  24  L.ItA.(NJB.)  208: 
note  to  State  v.  Lynch,  81  Ohio  St.  336,  00 
N.  E.  935,  in  28  L.R.A.(N.S.)  334.  If  OBe'>» 
connection  with  an  illegal  sale  is  only  as 
agent  of  a  purchaser,  he  is  not  a  criminal 
for  his  pi^inoipat  is  innoeent.  If  his  connec- 
tion with  the  tranaaction  is  sucli  that  he  is 
agent  of  the  seller,  he  is  liable,  for  his  prin- 
cipal is  a  criminal,  and  the  agent  in  a  crimi- 
nal act  is  not  laoooent.  The  rule  thaib  an 
agent  [216]  acting  in  good  faith  is  not  guilty 
of  an  offense  obtainsy  though  he  makes  the 
purchase  in  dry  territory  where  all  sales  are 
forbidden  by  positive  law.  State  v.  Turner, 
S3  Kan.  183, 109  Pac.  983;  Reynolds  v.  State, 
2  Fla.  409,  42  So.  873;  Hiers  v.  State,  S2 
Fla.  25,  41  So.  881;  Bonds  v.  State,  130  Ala. 
117,  30  So.  427;  Cunningham  v.  State,  105 
Ga.  676,  31  S.  £.  586;  Simpson  v.  Com. 
151  Ky.  442,  162  S.  W.  255;  Lee  v.  Com. 
143  Ky.  355,  136  S.  W.  624;  Lairentz  v. 
State,  57  Tex.  Crim.  464,  125  S.  W.  32,  2!) 
LJa.A.(N.S.)  743.  In  Choate  v.  State,  47 
Tex.  Crim.  297,  83  S.  W.  877,  involving  an 
ill^^al  sale  in  local  option  territ<M'y,  the 
court  said  "the  offense  is  the  seliiBg  of  the 
whisky,  and  not  the  assisting  in  the  pur- 
chase."    The  list  of  authorities  could  be  ez- 
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tended.  £▼€&  in  th^  ease  of  ii  pUrehase  t^ 
a  minor  through  an  agent,  and  though  all 
sales  to  a  minor  are  illegal,  and  though 
special  considerationfl  induce  a  striot  rule  of 
liability*  the  agent  hy  the  weight  of  author- 
ity and  where  the  statute  is  the  usual  one, 
is  not  criminally  liable.  2  Woolen  k  Thorn- 
ton, Intoxicating  Liquor,  §  726;  Black,  Int. 
Liq.  f  422;  23  Gyc.  196.  It  was  likely  to 
prevent  such  a  result  that  the  legislature  en- 
acted Laws  1911,  p.  407,  c.  290  (G.  8.  1913, 
9  3179),  section  1  of  whiefa  provides  that 
one  who  in  behalf  of  a  minor  purchases  in- 
toxicating liquors  commits  an  offense. 

In  a  few  cases  it  has  been  held  that  the 
agent  of  a  purchaser  in  dry  territory  is  so 
much  of  a  participant  in  the  illegal  sale  that 
he  is  criminally  responsible.  People  v.  Lap- 
ham,  162  Mich.  394, 127  N.  W.  366;  Buchanan 
T.  State,  4  Okla.  Grim.  645,  112  Pac.  32,  36 
L.RJ^.(N.8.)  83.  There  may  be  other  like 
holdings.  In  Mississippi  a  statute  similar  to 
our  statute  relative  to  purchases  for  minors 
brings  the  same  result.  Ann.  Code  Miss. 
1892,  §  1604. 

The  legislature  enacted  the  local  option 
statute  with  our  own  decisions  as  well  as 
the  general  trend  of  the  authorities  in  mind. 
It  knew  that  the  general  policy  of  the  liquor 
statutes  was  to  make  the  seller  criminal  and 
not  the  buyer,  and  to  make  the  agent  ef  the 
seller  liable,  but  not  one  acting  In'  good  faith 
for  the  buyer  except  in  the  case  of  a  sale  to 
a  minor.  We  do  not  find  a  legislative  purpose 
to  make  the  result  different  under  the  local 
option  statute.  If  such  had  been  its  purpose' 
it  would  have  evideneed  it.  In  Wakeman  v. 
Chambers,  69  la.  169,  28  N.  W.  498,  58  Am. 
Rep.  218,  the  court  said:  "As  the  prohib- 
itory statvte  does  not  provide  [217]  tliat  the 
purchaser  is  guilty  of  any  crime,  it  seems  to 
Qs  this  fact  practically  ends  the  inquiry.  If 
such  had  been  the  intent,  it  would  certainly 
have  been  so  provided  in  express  terms.'* 
The  legislature  had  in  view  the  making  of  a 
workable  and  effeotiTS  law.  If  the  purchaser 
or  his  agent  were  liable,  it  might  in  its  judg- 
ment be  less  effective  in  reaching  the  guilty 
seller.  The  remark  of  the  court  in  State  v. 
Baden,  37  Minn.  212,  34  N.  W.  24,  quoted 
above,  was  prompted  by  a  claim  of  a  defend- 
ant accused  of  unlawfully  selling  intoxicating 
liquor  that  the  purchaser  was  himself  guilty 
and  therefore  his  uncorroborated  testimony- 
was  insufBdent  to  convict.  We  do  not  think 
the  incorporation  into  the  local  option  stst- 
ute  of  the  definition  of  the  terms  ^'sell"  and 
"t'ale"  changes  the  result.  In  State  v.  Ito, 
114  Minn.  426,  131  N.  W.  469,  35  L.R.A. 
(K.S.)  61ft,  Ann.  Cas.  1912C  631,  the  words 
used,  among  others,  were  ''deal  in  or  dispose 
of."  The  giving  and  the  furnishing  which 
the  Btatute  has  in  mind  is  not  that  which 
arises  from  a  purchase  by  a  good^faith  ageni 


loF^his  prtndpal  and  witSi  his  money.  In 
defining  ''sell"  and  "sale**  it  does  not  make 
a  purchase  a  sale  nor  a  purchaser  a  seller. 
The  vendor  is  still  the  only  criminal.  The 
local  option  statute  after  the  definition  as 
before  is  directed  against  the  seller;  and  the 
purpose  of  the  statutory  definition  is  to  bring 
certain  acts  within  the  condenmation  of  the 
fltaturle,  though  they  may  not  technically  con- 
etitute  a  sale,  but  the  acts  are  always  the 
acts  of  a  vendor  and  never  of  a  purchaser. 

2.  While  the  statute  is  directed  against  the 
guilty  seller,  and  not  against  the  purchaser 
or  his  agent,  the  law  does  not  countenance 
an  evasion  or  subterfuge.  The  one  making 
the  purchase  must  be  the  agent  in  good  faith 
of  the  other  and  not  himself  the  seller  or  his 
agent.  His  claim  of  ageney  must  not  be  an 
evasion  or  a  subterfuge  to  conceal  ill^al 
traffic  Attempted  evasions  and  subterfuges 
are  to  be  anti<npated.'  Juries  are  competent 
to  deal  with  them  and  when  questions  of  fact 
are  invohrsd  are  the  constituted  tribunals  for 
such  purpose.  ''That  subterfuges  are  or  may 
be  resorted  to  in  local  option  precincts  will 
not  authorise  the  conviction  of  a  party  act- 
ing as  agent  of  the  purchaser,  unless,  in  so 
acting,  that  party  is  interested  in  ancJi  sale, 
or  is  assisting  the  seller,  in  some  way,  in 
procuring  snch  sale."*  Hood  v.  dtate,  -35  Tex. 
Grim.  585,  84  8.  W.  935. 

The  evldenee  was  such  as  amply' to  Justify 
a  finding  that  the  defendant  sold  the  intoxi- 
cating liquor  to  Bell.  It  was  sufficient  to 
sustain  a  finding  [218]  that  the  defendant 
did  not  sell  to  him,  but  that  at  his  solicita- 
tion, and  as  his  agent,  and  acting  in  good 
faith,  and  with  money*  given  him- f6r  the 
purpose,  he  procured  the  liquor  for  him.  The 
defendant  does  not  claim  that  the  evideRce  is 
insufficient  to  sustain  a  finding  that  he  in 
fact  made  t^  sale.  We  do  not  understand 
that  the  state  contends — at  least  it  cannot 
do  so  sucoessfully— that  the  evidenoe  was  not 
such  as  to  justify  a  finding  that  the  defend- 
ant, at  the  solicitation  of  Bell  and  with  money 
furnished  by  him  and  as  his  agent  and  for 
his  use,  made  the  purchase.  There  is  testi- 
mony, not  so  improbable  hut  that  it  made  a 
question  for  the  jury,  that  it  was  only  after 
repeated  solicitations  on  the  part  of  the 
detective  =that  the  defendant  undertook  to  go 
out  and  get  liquor  for  him  if  he  could.  The 
contention  of  the  state  is  that,  conceding  all 
this  to  be  true,  the  defendant  is  still  crimi- 
nally liable  within  the  provisions  of  the  local 
option  statute.  This  was  the  charge  of  the 
court.  By  it  the  court  removed-  from  the 
consideration  of  the  jury  the  defendant's 
claim  of  good-faith  agency.  He  was  deprived 
of  the  right  to  have  the  jury  pass  upon  it. 
But  for  this  the  verdict  would  be  sustained. 
Whatever  are  our  personal  views  of  the  truth 
of  the  defendant's  defense,  the  validity  of  it 
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involred  »  qtt^tion  of  fact  w^iicih  a  jttry  Is 
the  tribunal  to  determine.    There  must  ba  a 
new  trial. 
Order  reversed. 

Holt,  J.  {dissenting) , — I  dissent.  A  bottle 
of  whiskey  could  not  be  lawfully  purchased 
in  the  county  in  question.  The  sole  scope  and 
purpose  of  the  claimed  agency  was  to  procure 
some  one  to  make  a  sale  in  violation  of  law. 
An  agency  lor  such  a  purpose,  to  my  notion, 
cannot  be  a  good-faith  agency,  as  a  matter 
of  law. 

Hallam,  J.  ((iiMen^in^). -^Defendant,  a 
night  clerk  in  a  hotel,  is  charged  with  tlte 
unlawful  sale  of  whiskey  in  a  '^dry"  county 
to  one  Bell.  He  himself  gave  this  version  of 
the  affair: 

"He  asked  me  if  I  could  get  him  some 
whiskey.  I  told  him  I  would  have  to  go  out 
and  see  if  I  could  find  a  fellow.  He  asked 
me  how  much  it  was  and  I  told  him  a  dollar, 
and  he  .  .  .  says  here  is  $1.15.  .  .  . 
He  says  what  time  can  I  get  it;  I  says  eome 
around  later.  And  I  went  [219]  out  about 
10  o'clock  and  got  the  bottle  of  whiskey  for 
him,  and  I  came  back  to  the  hotel  and  put 
it  down  stairs  at  the  end  of  the  hall  until 
he  came  back  and  got  it."  He  further  testi- 
fied that  he  got  it  from  a  "boot  legger"  on 
the  street;  that  he  had  gotten  some  before 
at  the  same  place  and  knew  he  had  it  for 
sale. 

The  trial  court  instructed  the  jury  that 
this  explanation  was  not  a  defense.  The 
propriety  of  thU  instruction  is  the  speciftc 
and  only  question  in  the  ease.  The  majority 
opinion  holds  that  the  instruction  was  wrong. 
From  this  I  respectfully  dissent.  The  act 
plainly  and  unequivocally  described  fay  de- 
fendant is  either  lawful  or  unlawful.  W«e 
are  not  dealing  with  diluted  facts  or  dis- 
puted inferences  from  facts.  A  jury  might 
po'haps  infer  that  d^endant  was  not  telling 
the  truth  and  that  he  had  the  liquor  on  hand 
for  sale.  We  are  not  interested  in  that  phase 
of  the  case.  The  question  is,  assuming  de- 
fendant's testimony  to  be  strictly  true,  waa 
the  charge  right?    In  my  opinion  it  was. 

I  fully  agree  that  the  county  option  law 
is  aimed  at  the  seller  and  not  at  the  buyer. 
The  statute  makes  it  unlawful  for  any  person 
in  a  "dry"  county  to  "sell  or  .  .  .  solicit, 
receive  or  take  any  orders  for  intoxicating 
liquor."  The  question  is  what  is  msant  by 
the  term  "sell."  The  statute  adopts  as  the 
meaning  of  the  word  "sell"  the  definiti<w 
given  in  G.  S.  1913,  §  3188,  which  provides 
that  the  term  "sell"  shall  include  "barters, 
gifts,  and  all  means  of  furnishing  liquor  in 
violation  or  evasion  of  law."  It  is  not  neces< 
sary  to  determine  whether  the  transaction 
described  by  defendant  constituted  a  sale  by 
him  in  the  ordinary  sense  of  that  term.    The 


probibitioii  o|  the  sifttute  iff  bnuiAer  and  ex- 
tends to  transactions  other  than  ardinary 
sales.  It  prohibits  the  "furnishing"  of  liquor 
and  taking,  orders  thereior.  It  seems  clear 
to  me  that  a  hotel  proprietor  or  clerk,  io 
dry  terrUory,  who  acts  as  middleman  between 
the  "boot  legger"  and  the  c<m&umer  in  effect- 
ing an  unlawful  sale  of  liquor,  and  in  con- 
veying the  same  to  the  customer,  both  fur- 
nishes the  liquor  to  the  customer  and  takes 
his  order  therefor.  He  is  surely  a  very  im- 
portant factor  in  the  accomplishment  of  the 
unlawful  transaction,  and  to  permit  him  to 
be  absolved  from  liability  on  any  theory  is, 
in-  my  judgment,  contrary  to  the  plain  mean- 
ing of  the  law,  and  will  go  far  to  defeat  it) 
purpose.  The  proposition  that  this  is  a  fur- 
nishing of  liquor  is  well  suetained  by  author- 
ity. Bornett  v.  SUte,  92  Ga.  474,  17  S.  £ 
858;  Com.  V.  [220]  Davis,  12  Bush  (Ky.) 
240;  Wortham  v.  State,  80  Miss.  205,  32 
So.  50;  People  v.  Lapham,  162  Mich.  394,  127 
N.  W.  306;  State  v.  HaeseU,  64  Vt.  46,  23 
Atl.  584;  2  Woolen  4t.Thornton»  Law  of 
Intox.  Liquors,  §  730,  see  State  v.  Reese,  69 
Wash.  437»  125  Pac.  363.  In  fact  I  find  no 
authority  to  the  contrary. 

In  People  v.  Lapham,  supra*  the  question 
arose  on  an  instruction  much  the  same  as 
that  given  in  this  case>  applying  a  similar 
•tatttte  to  a  sdmilar  stute  of  facta.  The  in- 
struction waa  held  proper. 

In  State  v.  Hassett,  aupra,  the  court,  in 
discussing  a  transaction  like  this  one,  said: 
"If  it  was  his  own  he  went  and  got,  the 
transaction  was  a  sale;  if  he  bought  it  of 
another,  procured  it  for  the  witne^  and  took 
it  to  him,  it  was  a  furnishing." 

Host,  if  not  all,  of  the  authetrities  eited  in 
the  majority  opinion  ave  cases  construing  the 
word  "sell"  or  "sale^"  under  statutes,  which 
do  not  define  the  term  as  does  our  statute. 
In  Partin  v.  Ckmi.  140  Ky.  146,  180  S.  W. 
968,  particular  attention  is  called  to  this 
dlatinciion. 

State  V.  Ito,  114  Minn.  426,  131  N.  VV. 
46»,  35  L.R.A.(N.fi.)  610,  Ann.  Gas.  1912C 
631,  was  a  prosecutioB  under  an  ordiaancc 
of  the  city  of  MinuetJtpoHs,  the  language  of 
which  does  not  embody  the  significant  words 
of  the  statute.  Neither  was  that  a  case  of 
a  sale  in  "dry"  territory,  and  the  defendant 
might  have  procured  the  liquor  from  a  lawful 
dealer.  The  defendant  in  Uiis  case  did  not 
do  that.  This  fact  is  considered  impdrttnt 
in  some  cases.  See  Wortham  ▼<  State,  80 
Hiss.  205,  32  So.  50,  where  the  pungent  re- 
mark is  nmde  that  "there  are  no  agents  in 
the  violation  of  law." 


IfOTE. 

The  reported  case  holds  that  since  the  pen- 
alty   for    an    unlawful    sale   of    intoxicating 
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liquor  is  impoeed  ob  the  wller  ftnd  not  on  the 
buyer,  a  person  who  in  good  faith  and  not 
f«r  the  pnrpoee  of  eraiion  huye  liquor  ille* 
giallj  for  another  as  the  agent  of  the  latter  is 
not  liable,  the  acts  of  such  an  agent  not  eon« 
stituting  a  ''sale.''  The  liability  for  a  Tiola- 
tion  of  the  liquor  law  of  one  who  aete  as 
agent  or  messenger  for  a  purchaser  is  dis- 
eusaed  in  the  note  to  State  ▼.  Ito>  Ann.  Cfts. 
1912C  631. 
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Michigan  Supreme  Cctuit — June  7,  Idlfi; 
SSe  Mieh.  442;  152  W.  W.  104e, 


Sales    —    C«»ditloiMa    tela    —    Whmt 

An  instrument  is  a  conditional  eales  con- 
tract where  it  purports  to  be  an  order  for  a 
6et  of  scales,  contains  shipping  directions, 
terms  of  payment,  provides  that  title  shall 
remain  in  seller,  loss  or  destruction  ta  be 
borne  by  buyer,  that  on  failure  to  pay  ill* 
'talmente  whole  sum  shall  be  due,  that  pay- 
ments made  shall  oa<dAlault  be  oonaidered 
rent,  seller  to  make  repairs,  and  that  ''thia 
contract  covers  all  agreements  between  the 
parties,'^  and  which  also  contains  at  the  end 
an  instalment  note  for  the  price. 

Alteration   of   Instmntents  ~-  DetaoK- 
infc  Instmaient  from  Note. 

Where  a  conditional  sales  contract  for  a 
set  of  scales  has  as  a  part  thereof  an  infttal- 
■lent  note,  the  detaching  of  the  note,  thereby 
making  it  a  negotiable  note,  is  a  naterial 
alteration  of  the  contract  avoiding  the  entire 
contract. 

[See  note  at  end  of  this  ease.] 

Error  to  Circuit  Court,  Mecosta  county: 
Barton,  Judge. 

Action  by  Toledo  Scale  Company,  plain- 
tiff, against  John  E.  Gogo,  defendant.  Judg- 
ment for  defendant.  Plaintiff  briugs  error. 
The  facts  are  stated  in  the  opinion.  Af- 
nuuED. 

Butler  d  Bterett  for  plaintiff  in  error. 
Broomfield  d  Woro€$t^  lor  defendant  in 
error. 

(443]  Ktrnw,  J. — ^This  action,  which  waa 
originally  begnn  in  the  justice^e  court,  is 
Hronght  by  the  plaintiff  against  the  defendant 
for  the  purpofve  of  recovering  upon  a  promis- 
i*OTy  note.     The  transaction  which  gave  rise 


ta  this  oontroversy  occurred  on  October  4, 
1913,  when  an  agent  of  the  plaintiff  company 
ealled  on  the  defendant  and  endeavored  to 
sell  him  a  set  of  scales.  After  some  negotia- 
tion the  defendant  told  taid  agent  that  he 
wonid  take  the  scales  known  as  ''Blue  No. 
581,  equipped  with  a  tare  beam,"  aad  the 
price  was  to  be  $140,  and  at  the  same  time 
executed  and  signed  the  following  writings, 
which,  it  is  defendant's  claim,  were  attached 
together  and  formed  one  instrument,  and  were 
designated  as  an  order: 
"Form  246    Order  Form  for  Scales 

*'City,  ..,  County,  Mecosta  ..  State,  Mich. 
^'Toledo  Computing  Scale  Co.,  Toledo*  Ohio. 

"Date,  Oct  4,  1913. 

^'Ship  to  the  undersigned  at  No.  . . .  Street, 
mailing  address,  Stanwood,  as  soon  as  pos- 
sible      one   ....   of  your  style  581   .... 

Chart  C  ....  scales  ....  Blue  ....  finish. 
In  consideration  the  undersigned  will  pay 
you  one  hundred  and  forty  dollars  <$140), 
price  of  scale  f.  o«  b.  Toledo,  Ohio,  on  the 
following  terms: 

''A.  >$ ,  less  6  per  cent.^  being  full  e^sli 

•ettlement. '  (No  discoiint  to  apply  on  allow- 
ance fbr  scales  taken  in  trader) 

"B.  Cash    with   order^  $1(K00:      $100 

inw.  .^.10 moiHiily  installmenlia  ol  $10.00 

each   and   evidenced   by   installment  note  of 
the  undersigned.     $80  allowed   tw  Dayton 
124^76.... 
'  ^^TMs  scale  will  beused  in  the* bnsinesa. 

''The  title  to  said  scale  shall  remain  in  you 
until  [444]  povchase  price  or  JudgBMnt^'  for 
samei  h/  paid  in  full 

*'You  are  authorized  to  date  above-men- 
tioned note  at  such  time  as  you  may  elect, 
and  to  insert  such  diite  either  |irior  ta  or  after 
the  execution  of  such  note. 
-  "Should  there  be  any  failure  to  pay  draft 
or  other  demand  for  cash  payment,  it  is 
agreed  that  the  full  purchase  price  shall  at 
onCe  become  due  and  payable. 

"Should  there  be  any  default  in  the  pay- 
ment of  any  installment,  it  is  agreed  that 
all  the  remaining  installments  shall  at  once 
become  due  and  payable,  anything  in.  the  note 
to  the  contrary  notwithstanding. 

"Jn  default  of  any  payment,  you,  or  your 
agent,  may  take  possession  of  and  remove  said 
soale  without  legal  process;  and  in  such  case 
all  payments  theretofore  made  by  the  under- 
signed under  this  order  shall  be  deemed  and 
considered  as  having  been  made  for  the  use 
of  said  scale  during  the  time.it  remained  in 
the  possession  of  the  undersigned,  and  shall 
be  retained  and  kept  by  you  as  such  pay- 
ment; and  for  myself  and  my  successors  in 
interest  I  waive  the  benefit  of  all  provisions 
of  the  lien  law  and  any  cause  of  action  there- 
by given. 

"It  is  expressly  agreed  that  this  contract 
shall  not  be  countermanded,  and  in  the  event 
or  refusal  to  accept  said  soale  when  tendered 
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the  full  purchase  pricei  less  any  previouB  pay-  ^1t  is  agreed  ihat  defaalt  in  payment  of 
menU»  shall  at  once  become  due  and  payable  any  of  the  abave  inatalhnente  shall  at  the 
as  liquidated  damages,  not  as  a  penalty.  The  option  of  the  holder  hereof  render  the  unpaid 
signing  and  delivering  of  installme&t  note  balaace  of  this  note  immediately  due  and  pay- 
shall  not  be  deemed  nor  considered  a  payment  able, 
or  waiver  of  any  term,  provision,  or  oondi-  '*Name»  J.  £.  Gogo, 
tion  of  this  contract.  "Stan wood,  Mich.    Street,  Ave.    J.  E.  Gogo. 

'^Should  the  scale  get  out  of  order,  from  'Thia  space  for  customer's  signature, 
ordinary  use,  any  time  within  two  years  from  <'To  Agents:  Print  name  of  customer  plain- 
date  of  shipment,  you  agree  promptly  to  ve-  ly  in  this  space." 

pair    same   gratis,    the    undersigned    paying  It  is  the  defendant's  claim  that  the  instru- 

transportatioii  charges  to  and  from  your  fac*  ment  [446]  signed  by  him  was  subsequently 

tory   or   nearest   agency   capable   6f   making  altered  by  some  person  crossing  off  the  word 

the  necessary  repairs;  or,  if  repairs  are  de-  "computing,"  and  thus  changing  the  name  of 

sired   made  where  the  -  scale  is  located,  the  the   payee,   and   also  by   adding  a   place  of 

undersigned  will  prepay  the  expense  of  the  payment  by  addfiig'  th«  tr6z#9  'IS^'iid  check 

repairman  from  and  to  your  factory  or  near-  direct,"   and    also   by  ^separating  the   lower 

est  agency  capable  of  making  the  necessary  part,  which  is  desijgnated  in  the  record  as 

repairs.      Any    repairs    made    without   your  "Plaintiff's  Exhibit  1,**  -from  the  upper  part 

consent  or  contrary  to  your  instructions  or  of    said    contract,    which    is    designated    as 

those  of  ytHir  representatives  will  be  at  the  "Plaintiff's  Exhibit  2/^ 

expense  and  risk  of  the  undersigned.     It  is  The  defendant  filed  a  plea  of  general  issue, 

agreed  that  your  guaranty  does  not  extend  and.aisovfil^  ap  aOidavit  denyiJig  tHe  tign- 

to  electric  batteries  or  bulbs.  ing  and  execution  of  the  note.    A  verdict  was 

[445]    '^The  '  undersigned    shall    hold  "said  had  for  the  defendant  in  the  justice's  court 

scale  at  his  own  risk  pending  the  vesting  An4vtpoxr-8Ljtpeklto^^li^t\te\At  dourt,  at  th« 

of  title  in  him,  and  no  injury,  loss,  or  de-  close  of  the  plaintiff's  proofs,  counsel  fbr  de- 

stnictioit  of  same  shall  release  him  from  this  fendant  moved  for  a  ditected  verdict  because 

absolute'  obligation    to  -pay    said    purchase  the  instrument  on  which  plaintiff  sought  to 

price.  recover  was  not  a  promissory  note,  but  mere- 

"This  oontract  covers  all  agreements  .be-  iy  a  conditional  contract  of  sale,  and  because 
tween  the  parties  hereto,  and  all  the  terms  .    tbe  imatrument  hMd  been  altered  in  two  re- 

and  specifications  have  been'  distinctly  under-  speots: 

stood.  '   Fi¥9t,  the  so-eatled  note  HMts  drkJm  to  the 

"Notice.— No  scale  placed  on  trial.  Toledo  Computing  Scale  Company,  and  the 

'^Witnesses:                   [Signed]  J.  E,  Goga  word  "Computing**  was  scratched  out,  hence 

•  " '. changing  the  name  of  the  payee. 

"Accepted  Oct*  7,  1913.  Second,  the  so-called  note  was  severed  from 

"Itoledo  OsB^tiiig  Scale  Co.  the  remainder  of  the  contract. 

" J.  £.  Qogo •  • « « •  This  motion  was  at  that  time  denied^  but 

"By Notice  to  Alfent:  at  the  close  of  the  defendant's  proofs,  Uie  mo- 
Print  customer's  name  plainly  on  this  line.  tion  being  renewed,  the  trial<  eourt  directed 

a  verdict  in  favor  of  the  defendant. 

"City,  Stanwood.                    County,  Mecosta.  Various  questions  as  to  the  admissibility 

State,  Mich.  of  evidence  under  the  pleadings  are  raised  by 

"Date,  10,  4,  1913  counsel  for  appellant  in  their  brief,  but,  in 

"10066  view  of  the  conclusion  we  have  arrived  at— - 

"For  value  received,  I-*-we^^romirie  to  pay  that  the  court  properly  directed  a  verdict  for 

to  the  order  of  Toledo  Ceaputwg  Scale  Com-  the  defendant — it  will  be  unnecessary  for  ub 

pany,  Toledo,  Ohio,  one  hundred  -— »—  dol-  to  consider  the  other  questions. 

lars   ($100.00).     Payable  monthly  from  date  tt  is  undisputed  that  at  the  time  that  Bx- 

at   Send   check   direct  fiank,   as  hibits  1  and  2  were  signed  by  the  defendant 

follows:  they  were  attached  together,  and  in  reality 

Coll*n    Due  were   one   instrument'.     The    [447]    material 

*  No.     Date      Date  Pd.          Amount*  question  therefore  is  whether  or  not  the  sepa* 

12-1-13     Ist  month           10,00  ration  of  Exhibit  1  from  Exhibit  2,  which 

2nd  month          10.00  made  it  on  its  faoe  a  negotiable  promissory 

3rd  m<mth          10.00  note,  was  a  material  alteration  of  the  inatru- 

4th  month           10.00  ment. 

6th  month           30.00  We  are  of  the  opinion  that  the  entire  con- 

6th  month          10.00  tract  w&toh  is  made  up  of  these  two  exhibits 

7th  month          10.00  miust  be  said  to  have  been  a  oonditional  con- 

8th  month          10*00  tract  of  sale.    An  examination  of  Exhibit  2 

9th  month          10.00  shows  that  it  containe  an  order  tiur  the  goods 

10th  month          10.00  in  question,  giving  shipping  directions  and 
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fffOTuUng  for  the  iek'na  of  pay]iieat****partljr 
in  caah  and  pftrtly  by  turning  over  an  old 
set  of  scnlea.  It  lurthtr  provides  that  the 
title  to  the  ecalee  ahall  remain  in  the  vendor 
until  the  purchase  prioe  or  the  judgment  is 
paid  in  full;  and,  shonid  there  be  any  fail- 
ure to  pay  drafts  or  other  demands  for  cash 
payment,  the  full  purchase  price  shull  at  once 
become  due  and  payable.  It  also  provides 
that,  in  the  event  of  a  refusal  to  accept  such 
flcalea  when  tendered,  the  full  ]»urchase  price, 
less  any  previous  payments,  sliall  at  once  be- 
4Y»me  due  and  payable  as  liquidated  damages. 
And  it  further  states  that  tlie  signing  and  de^ 
livering  of  the  installment  note  (Exhibit  1) 
shall  nat  be  deemed  nor  considered  payment; 
and,  further,  that  if  the  scales  should  get  out 
of  order  within  two  years,  the  plaintiff  will 
repair  the  same,  and  specifically  states: 

"This  contract  covers  all  agreements  h^ 
tweeii  the  parties." 

We  do  hot  think  that  it  can  be  said  tiiat  it 
cornea  within  that  elass  of  eases  in  which  it 
is  held  that  such  a  iaransaction  is  a  promise 
flory  note,  reserving  title  by  way  of  eeourity 
only,  and  it  i»  not  ruled  by  the  case  of 
Choate  ▼.  Stevens,  116  Mich.  28,  74  N.  W; 
289,  4S  L1.R.A.  277.  It  rather  eomes  within 
the  ruling  of  this  oourt  in  Woxden  Greoer  Qoi 
V.  Blanding,  l&l  Mieh.  254,  126  N.  W.  212, 
20  Ann.Ca0. 1932.  See  also  4  Am.  <&  Kng.  £nc. 
of  Law  (2d  ed.)  [44ai  127;  3  Ruling  Case 
Uw,  ander  title  "Bills  and  Notes,"  p;  O^^- 

We  are  also  clearly  of  the  opinion  thai  by 
detadung  Eshibit  1  from  Elxhibit  2,  and  tiius 
creating  a  nagotiablc' promissory  note,  which, 
vhen  it  was  atill  attached,  was  a  part  of  a 
eonditional  contract  of  sale,  must  be  said  to 
have  heen  a  material  alteration  of  the  in- 
strument and  to  result  in  avoiding .  the  in** 
strament.  The  rule  applicable  is  stated  by 
Mr.  Chief  Justice  Cadttipbell  in  the  case  of 
Wait  V.  Pomeroy,  20  Mich.  425,  4  Am»  Rep. 
395.    See  page  427  of  20  Mich*  where  he  said: 

"if  it  formed  a  part  of  the  original  con- 
tract, it  was  a  material  alteration  to  detach 
the  mesBorandum,  and  leave  the  note  as  if 
it  had  been  absolute.  And  it  is  a  principle 
well  settled  thai  suck  an.  alteration  avoids 
the  entire  obligatien." 

In  the  case  of  Cassopolis  First  Nat.  Bank 
V.  Carter,  138  Mich.  421,  101  N.  W.  585,  an 
isstrnment  was  signed  by  the  school  officers 
which  in  form  was  a  promissory  note,  and 
had  attached  to  it  a-  memorandum  stating 
that  the  matter  might  be  left  to, a  voite  of.  the 
district  at  the  nnnunl  meeting,  which  memor- 
andum was  detached  before  the  order  was 
transferred.  Mr.  Chief  Justice  Moore,  in  writ- 
ing the  opinion  for  this  court,  held  that  this 
wag  a  material  alteration  which  avoided'  the 
instrument,  and  the  rule  announced  in  Wait 
▼.  Pomeroy,  supra,  was  cited  and  approved. 

The  rule  is  thua  stated  in  2  Cyo.  p.  177. 


''As  a  genei'al  rule,  the  effect  ol  any  al- 
leged change  in  an  instrument  depends,  first, 
upon  the  (^racter  of  the  change;  that  is, 
whether  it  is  material  or  immaterial.  Any 
change  in  an  instrument  which  causes  it  to 
speak  a  different  language  in  legal  effect  from 
that  which  it  originally  spoke — which  changes 
the  legal  identity  or  character  of  the  instru- 
ment, either  in  its  terms  or  the  relation  of 
the  parties  to  it— is  a  material  change  or 
teclmical  alteration,  and  such  a  [449]  chango 
will  invalidate  the  instrument  against  all  par- 
ties not  consenting  to  the  change/' 

So,  in  the  instant  ease,  the  two  exhibits 
together  constitute  a  conditional  order  of  sale, 
a'nd  the  separation  made  Exhibit  1  a  nego- 
iable  promissory  note,  and  thus  changed  the 
legal  identity  and  character  of  the  instru- 
ment which  was  executed  by  the  parties  at 
the  time  that  the  contraot  wns  entered  intow 

Judgment  is  affirmed. 

Brooke,  C.  J.,  and  McAlvay,  Stone,  Ostran- 
der,  Bird,  Moeve,  and  Steere,  JJ.,  concurred. 
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Majority  Rule,  604. 

Minority  Rules  610. 
Detachment  by  Consent.  Oil* 


Bffett  4s  heMeen  OriginiU  PartisB, 

But  one  case  besides  the  reported  case 
seems  to  have  passed  on  the  effect  as  between 
the  parties  of  the  act  of  the  payee  In  detach^ 
lag  a  contraot  o^  a  memorandum  from  a 
promissory  note,  of  which  it  forms  a  part. 
The  decision  therein  was  in  accord  with  that 
in  the  reported  case  that  no  recovery  can 
be  ha4  by  the  payee  on  a  note  so  altered, 
Whoelock  v.  Freeman,  13  Pick.  (Maes.)  165, 
32  Am.  Pec.  674.  In  that  case,  it  ap- 
peared that  the  plaintiff  and  the  defendant 
entered  into  an  agreement  whereby  the  form- 
er waa  to  sell  and  the  latter  was  to  buy  a 
parcel  of  land.  The  terms  of  the  agreement 
were  substantially  as  follows:  The  defend- 
ant was  to  pay  to  the  plaintiff  for  the  land 
the  sum  .of  $178.78.  The  plaintiff  bad  tht- 
option  of  either  the  taking  of  one-half  of  the 
amount  in  stock  at  the  end  of  one  year,  or 
the  entire  cash  at  the  end  of  two  years  from 
the  date  of  the  agreement.  The  defendant 
eXijBcuted  two  demand  notes  for  the  amount,  to 
which  was  attached  a  memorandum  embody- 
ing the  terms  of  the  agreement.  Thereafter 
the  plaintiff  detached  the  memorandum  aud 
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btought  auit  on  the  BoteB.  It  was  held  that 
he  could  not  recover.  The  court  said:  **If 
the  plaintiff  claims  upon  the  notes,  he  -is  not 
entitled  to  recover,  because  he  has  made  a 
material  alteration  in  the  notes  since  they 
were  signed.  Master  v.  Miller,  4  T.  R.  ( Eng. ) 
320.  That  it  was  fraudulent  is  a  conclusion 
of  law  from  the  fact,  that  it  was  done  wil- 
fully, for  his  own  benelit  and  to  the  injury 
of  the  defendant,  by  accelerating  the  payment. 
It  has  been  made  a  question,  whether  the  al- 
tcration  was  material.  This  is  easily  tested 
by  inquiring  whether  the  notes  wouUl  have 
the  same  legal  effect  and  operation  after  the 
alteration  as  before.  After  the  alteration 
they  were  payable  on  demand;  before  it,  on 
time.  The  difference,  is  apparent.  And  so 
the  parties  understood  it.  When  written  'on 
demand,*  the  defendant  refused  tot  sign  them, 
and  only  consented  to  do  so,  after  the  qualify-' 
ing  memorandum  was  made.  But  Uiere  is 
no  magic  in  tiie  word  memorandum.  And  it 
luis  often  been  decided,  that  amy. word 8  writ- 
ten on  an  instrument  which  qualify  and  re- 
strain its  operation  constitute  a  part  of  the 
contract." 

Effect  as  to  Bona  Fide  AotOerB. 

J.I 

Majobity  Rolb. 

In  a  number  of  juriadietions  it  hftS'  been 
held  that  where  a  contract  br  a  memomndum 
which  forms  part  of  or  limits  the  negotiabil- 
ity of  a  promissory  note  to  which  it  is  at- 
tached is  removed  therefrom  the  note  iB'  void 
even  in  the  hands  of  a  bona  fide  holder. 
State  V.  Stratton,  27  la.  420,  1  Am.  Rep.  282; 
Scofield  Y.  P<yrtf,  66  I*.  S7C,  9  N.  W.  309; 
Johnson  v.  Heagan,  23  Me.  329;  Wait  v. 
Pomeroy,  20  Mich.  425,  4  Am.  Hep.  395; 
Cassopolis  First  Nat.  Bank  v.  Carter,  IW 
Mich.  421,  101  N.  W.  585;  Law  v.  Crawford, 
67  Mo.  App.  160;  Davis  v:  Henry,  13  Neb. 
497,  14  N.  W.  623;  Bothell  t.  Schweitaer, 
84  Neb.  271,  120  N.  W.  1129,  133  Am.  St. 
Rep.  623,  22  L.R.A.(N.S.)  268;  Gksrrish  t. 
Glines,  56  N.  H.  9;  Benedict  v.  Cowden,  49 
N.  Y.  396,  10  Am.  Rep.  382 ;  Porter  v.  Hardy, 
10  N.  D.  551,  88  N.  W.  458;  Rochford  v, 
McGee,  16  S.  D.  606,  94  N.  W.  695.  102  Am. 
St.  Rep.  719,  61  L.R.A.  835;  Stephens  V. 
Davis,  85  Tenn.  271,  2  Si  W.  382;  Spemcer 
V.  Tripplett  (Tex.)  1«4  8.  W.  712.  See  also 
Palmer  v.  Largent,  5  Neb.  223,  26  Am.  Rep. 
479;  Decorah  First  Nat.  Bank  v.  Laughliu, 
4  N.  D.  391,  61  N.  W.  473;  Campbell  v.  Mc- 
Kinnon,  18  U.  C.  Q.  B.  612. 

In  State  v.  Stratton,  27  la.  420,  1  Am.  Rep. 
282,  the  court  said:  "With  the  condition  at- 
tached the  contract  was  not  a  promissory 
note  in  the  sense  of  the  law  merchant,  and 
hence,  if  transferred  as  made,  even  before  due, 
the  assignee  would  be  bound  to  take  notice 
of  the  matters  named  in  the  condition.    With 


the  condition  annexed*  ilie  instntmeDt  was, 
to  use  an  apA  expressioii  of  Chief  Justice  Gib- 
son, 'a  courier  with  luggage/  With  the  con- 
dition removed,  Brown  A|kpears  as  the  maker 
of  a  negotiable  promissory  sate.  If  such  a 
note  is  transferred  belore  due,  for  value  and 
witlkout  notice,  the  holder  outs  off  any  equities 
or  set-off  the  maker  may  have.  The  altera- 
tion, therefore,  tended  to  the  prejudice  of 
Brown.  It  was  material  ia  its  character.  It 
gave  a  new  quality  and  effect  te  tftie  instru- 
ment. .  .  .  The  alteratioB  is  materia^ 
because  it  converts  an  instrumsnt  which  U 
non-negotiable  into  one  which  is  negotiable, 
and  this  may  have  a  very  prejudicial  effect 
upon  the  maker.  .  .  .  We  plaoe  our  judg- 
ment upon  the  plain  ground  that  the  altera- 
tion was  material  m  that  it  converted  an  in- 
strument which  was  not  n«|poiiaUe  by  tlie 
law  merchant  into  one  whioh  wns*  and  wa6 
thus  of  a  character  which  would  tend  to  in- 
jure Brown  and  deoeive  others.  I  think  it 
could  be  fsirly  shown  that  the  true  meaning 
of  the  ^«onditi6n'  was:  that»  until  Brown 
should  sei)  fifty  dollars  icorth  of  the  W'ater 
Elevators,  he  was  under  ao  obligation  to  pay 
the  twenty-five  dollars^  and .  therefore  to  de- 
stroy this  so  as  to  make  it  appear  that 
Brown's  obligation  to  pay  was  absolute  at 
the  end  of  six  months,  was  to  alter  the  char- 
acter of  the  contract  in  a  most  material  re- 
specc. 

In  Scofield  v.  Kord,  56  la.  870,  9  N,  W.  309, 
it  appeared  that  the  delendant  was  induced 
to  sign  a  paper  purporting  to  be  a  oontraet 
of  employment  showing  that  the  defendant 
was  to  be  an  agent  in  selling  -seeders  and 
cultivators.    Part  of  the  paper  was  in  effect 
a  promissory  note.    The  payee  detached  the 
eontraet  from  the  note,  whieh  he  negotiated. 
The  plaintiff,  a  bona  fide  hokier,  brought  suit 
on  the  note.     It  was  hrid  that  he  eeuld  net 
recover,  unless  he  could  show  gross  negligence 
on  the  part  of  the  defendant  in  executing  the 
note  with  the  attached  contntet.    The  court 
said:     "The  true  rule,  stated  in  a  genera! 
way,  we  think,  is  that  where  a  ncf^itiablc 
note  is -materially  altered  it  is  not  valid  even 
in  the  hands  of  an  innocent  purebaser  for 
value  before  maturity,  and  that  where  there 
is  a  memorandum  or  contract  written  upon 
the  same  paper  <|ualiiying  the  terms  of  the 
note,  and  such  memorandum  or  eontraet  is 
severed,  the  note   is   therein  materially  al- 
tered.   While  this  is  so,  we  are  not  pmpared 
to  say  that  under  some  circumstances  the  note 
thus  altered  by  the  severance  of  written  quali- 
fying provisions  should  not  be  deemed  valid. 
If  the  maker  were  guilty  of  gross  carelessness 
it  may  be  that  he  ought  to  be  preeluded  from 
setting    up    the    invalidity    of    the    note   s» 
against  a  bona  fide  holder  fbr  value.    Thit» 
point  we  do  not  determine*    If  a  liability  io 
such  a  case  could  be  declared  the  general  rule 


lOLXBO  SCALE  CO:  y.  6060. 

186  Mioh.  Ut. 


would  still  hold,  that  «  oowtraet  eattnot  b« 
enforced  against  a  penon  who  is  not  properly 
a  party  to  it.  Where;  therefore,  an  action 
is  brought  to  enforce  a  contract  againfit  fluch 
person  vrt  think  it  incumbent  upon  the  pHtin^ 
tiff  to  show  facts  which  would  take  the  cas^ 
out  of  the  general  rule.  This  we  think  the 
plaintiff  has  failed  ta  do." 

In  Wait  ▼.  Pomeroy,  20  Mich.  4t5,  4  Am. 
Rep.  895,  it  appeared  that  the  defendant 
signed  a  promissory  note  with  an  attached 
memorandum  which  read  as  follows:  "If  the 
machine  should  not  be  deliv<fred  this  note 
not  to  be  paid."  The  payee  detached  the 
memorandum  and  transferred  the  note  to  the 
plaintiff.  It  was  held  that  the  plaintiff 
could  not  recover  although  he  was  a  bona  fldc 
holder.  The  court  said:  'The  only  question 
raised  in  this  case  is  whether  the  destruction 
of  a  memorandum,  written  under  a  promis' 
sory  note,  and  qualifying  it,  vitiates  the  note 
in  the  hands  of  a  bona  fide  holder,  having  no 
knowledge  of  the  alteration.  We  think  it 
<|uite  clear  upon  the  authorities  ihat  the  note 
and  memorandum  constituted  but  due  con- 
tract, and  ^ere  in  law  a  single  instrument. 
There  are  some  decisions  which  have  held 
partictflar  memoranda  immaterial.  But  no 
case  has  been  cited,  and  we  have  found  none 
which  holds  tKkt,  if  materfal,  it  may  he  dis- 
regarded. .  .  .  If  it  formed  a  part  of  the 
original  contract,  it  was  a  material  altera- 
tion to  detach  the  memorandum,  and  leave 
the  note  as  if  it  had  been  absolute.  And  it  is 
a  principle  well  settled  that  such  an  altem- 
tion  avoids  t9ie  entire  obligation.  .  .  .  There 
seems  at  first  a  plausibility  in  the  argument, 
that  a  party  by  signing  a  note  with  a  sepa- 
rate memorandum  beneath  puts  it  in  the 
power  of  the  holder  to  gain  easier  credit  for 
the  note,  than  it  would  be  likely  to  gain  if 
altered  in  the  body.  But  as  it  was  w4ll  sng- 
gested  on  the  argument,  no  one  is  bound  to 
guard  against  every  possibility  of  felony.  And 
practically,  it  is  a  matter  of  every  day  occur- 
rence, to  ifeloniously  alter  negotiable  paper 
as  successfully  hy  changes  on  the'  face  as  in 
any  other  way.  The  public  are  not  very 
much  more  likely  to  be  defrauded  in  one  way 
than  in  another.  There  can  never  be  absolute 
safety  except  by  looking  to  the  cliaractcT  and 
responsibility  of  the  persons  ftrom  whom  such 
paper  is  received,  and  who  are  alVvays  bound 
to  respond  for  the  consideration  if  it  is 
forged." 

In  Cassopolis  First  Nat.  Bank  v.  Carter, 
13fi  Mich.  421,  101  N.  W.  585,  the  court  said: 
"Error  is  assigned  upon  the  court's  failure 
to  give  plaintiff's  requests  to  charge  and  upon 
the  charge  as  given.  In  our  view  of  the  case, 
it  will  not  be  necessary  to  discuss  these  as- 
signments. When  the  paper  offered  in  evi- 
dence by  the  liank  was  signed  by  defendants, 
it  contained  nearly  as  much  again  language 


as  it  contained  when  it  came  to  the  bank* 
The  low^  half  of  it,  which  qualified  the  uppeor 
half,  had  been  separated  from  it.  The  upper 
half*  with  material  words  added  after  it  was 
signed,  was  delivered  to  the  bank.  ...  If 
we  apply  the  principles  announced  in  these 
cases,  we  must  regard  the  half  of  the  paper 
detached  after  it  was  signed  aa  a  very  ma- 
terial portion  of  it.  Reading  all  of  the  paper 
as  it  then  was,  it  indicates  very  clearly  a 
transaction  to  which  the  American  8diool 
Supply  Company  upon  the  one  side  was  a 
party,  and  School  District  Ko.  6  waa  another 
|>arty,  and  brings  the  case  within  the  prin- 
ciple announced  in  Bailey  v.  Tompkins,  127 
Mich.  74.  The  cutting  or  tearing  off  the  lower 
half  of  the  instrument  was  a  material  alter- 
ation of  it.  The  court  might  very  properly 
have  direHed  a  verdict  in  favor  of  the  de- 
lendAnts.'' 

In  Law  V.  Crawford,  f7  Ma  App.  160,  it 
appeared  that  the  defendant  executed  the  fol- 
lowing instrument:  ''$500.00.  Chicago,  111., 
August  4,  1S90.  On  demand,  after  date,  for 
yalue  received,  I  promise  to  pay  to  the  order 
of  the  Interstate  Publishing  House  fhm  hunr 
dred  dollars,  at  the  office  of  ■  said  house^  in 
Chicago,  with  interest  at  six  per  cent  per 
annum,  after  due,  imtil  paid.  And  to  secure 
the  payment  of  said  amount  I  hereby  author- 
ize, irrevocably,  any  attorney  of  any  court  of 
record  to  appear  for  me  in  sucli  court,  in 
term  time  or  vacation,  at  any  time  hereafter, 
and  confess  a  Judgment  without  iMt>ces8  in 
favor  of  the  holder  of  this  nete^  for  suoh 
amount  as  may  appear  to  be  unpaid  thereon, 
together  with  costs  and  attorney's  fees,  and 
to  waive  and  release  all  errors  which  may 
intervene  in  any  such  proceedings*,  and  con- 
sent to  immediate  execution  upon  each  judg- 
ment, hereby  ratifying  and  oonflnaiog  all  that 
my  said  attorney  may  do  by  virtue  thereof. 
(Signed)  R.  O.  Crawford.  F.  K.  Crawford." 
The  payee  detached  the  memorandum  and 
transferred  the  note  to  the  plaintiff.  It  was 
held  that  he  could  not  recover.  The  court 
said:  "The  law  of  the  forum  must  govern 
us  in  passing  upon  the  question  of  the  nego- 
tiability of  the  instrument.  Since  it  is  not  a 
'courier  without  luggage,'  the  plaintiff,  who 
is  no  more  than  an  assignee,  took  it  subject 
to  anv  defense  that  the  defendants  could 
have  made,  had  the  assignee  sued  instead  of 
the  plaintiff.  It  is  subject,  in  the  hands  of 
the  plaintiff,  to  the  same  equities  that  existed 
between  the  original  parties.  .  .  .  The  rule 
of  law  that  affords  protection  to  an  innocent 
purchaser  of  negotiable  paper,  for  value,  wiui- 
out  notice,  before  maturity,  haa  no  ai^lica- 
tion  to  a  case  like  this.  Nor  does  the  ques- 
tion of  negligence  on  the  part  of  the  defend- 
ants in  signing  the  instrument  arise  in  the 
case.  If  the  instrument  sued  on  was  pro- 
cured by  the  fraud  of  the  assignor,  it  will 
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avail  liiiii,  or  his  assignee,  nothing  that  the 
defendants  were  not  as  diligent  as  an  ordin- 
arily prudent  man  would. have  been  in  scru- 
tinizing the  agreement  which  the  assignor 
himself  prepared  for  the  defendants  to  sign. 
It  is  no  defense  that  the  defendants,  for  want 
of  vigilance,  were  entrapped  into  signing  an 
instrument  that  was  susceptible  of  so  mar- 
velous a  transformation  in  the  hands  of  the 
holder." 

In  Bothell  v.  Schweiteer,  84  Neb.  271,  120 
N.  W.  1129,  133  Am.  St.  Rep.  623,  22  L.R.A. 
(N.S.)  263,  it  appeared  that  the  defendants, 
country  merchants^  entered  into  an  agreement 
with  one  Converse.  The  latter  turned  over 
to  the  defendants  a  number  of  cheap  watches, 
which  they  were  to  sell  for  him  as  agents. 
They  executed  a  note  to  Converse  for  the 
value  of  the  goods.  To  this  note,  at  the 
defendants'  request,  Converse  glued  a  menir 
orandum  to  the  effect  that  the  defendants 
were  to  return  to  him  the  unsold  watches  and 
that  he  was  to  deduct  their  value  from  the 
amount  of  the  note.  The  payee  detached  the 
memorandum  and  transferred  the  note  to  the 
plaintiff.  It  Was  held  that  he  could  not  re- 
cover onl  the  note.  The  court  said:  "l^lk^ 
no^e .  and  the  agreement  were  parts  of  the 
same  transaction,  and  together  measured  the 
rights  of  the  parties.-  The  entire  contract 
thus  made  did  .not  absolutely  bind  defendants 
to  pay  the  amount  of  the  bill  of  goods^  but 
only  to  pay  in  cash,  at  the  end  of  five  months, 
to  the  extent  of  the  money  received  by  them 
lor  the  goods  sold  in  the  meantime,  with  the 
privilege  of  satisfying  the  remainder  of  tl)« 
bill  by  the  return  in  good  condition  of  the 
watches  then  in  their  possesaion.  ...  In 
Davis  ▼.  Henry,  13  Neb.  497,  14  N.  W.  623, 
it  was  decided  that,  if  a  contract  referring 
to  and  qualifying  a  negotiable  instrument  is 
written  on  the  same  piece  of  paper  with  the 
note,  and  the  former  is  detached. without  the 
maker's  consenty  the  note  will  be  void,  evep 
in  tlie  hands  of  an  innocent  purchaser.  Pro- 
fessor Bigelow  in  his  work  on  Bills,  Notes 
and  Glieques  <2d  ed.)  p.  221,  says  that  m&ji:- 
ginal  terms,  conditions  and  stipulations, 
which  are  intended  to  be  part  of  the  written 
contract,  are  treated  by  the  better  authori- 
ties as  inseparable  from  the  main  writing  to 
which  the  signature  is  given,  and  that  no  dU- 
tindtion  is  made  by  the  better  authorities  be- 
tween the  alteration  of  the  body  of  Uie  note 
and  detaching  therefrom  such  marginal  agree- 
ments. In  cither  case  the  note  is  rendered  void. 
.^.  .  In  Stephcas  v.  Davis  [86  Tenn.  271],  a 
note  had  been  executed,  and  eondition^  quali- 
fying it  were  written  upon  a  stub  to  which 
the  note  was  attached.  It  was  held  that,  al- 
though a  perforated  line  separated  the  stub 
from  the  note,  the  maker  was  not  bound  to 
anticipate  a  forgery  by  the  separation  of  the 
writings,  and  his  conduct  did  not  estop  him 


from  ■miniaiBing  a  defense  of  riteratioa 
when  sued  by  an  innoeent  holder  of  the  de- 
tached note.  There  are  authorities  to  tfa« 
eontraiy,  but  we  are  satisfied  with  Davis  v. 
Henry,  supra.  If  the  agreement,  as  testified 
to  by  defendants,  was  glued  to  the  note,  it 
could  not  have  been  detached  except  by  de- 
liberate, skilful  and  painstaking  efforts,  and 
for  the  purpose  of  defrauding  the  acceptors." 

In  Benedict  v.  Cowden,  49  N.  Y.  396,  10 
Am.  Rep.  382,  the  court  said:  "It  is  de- 
sirable for  many  reasons  that  the  decisions 
of  the  several  states  upon  questions  affect^ 
ing  commercial  paper  should  be  uniform,  and 
unless  we  are  shut  up  to  a  different  judg- 
ment by  the  adjudications  in  our  own  courts, 
we  should  apply  the  rule  well  established  by 
authority  elsewhere,  and  sustained  by  the 
rules  governing  analogous  cases,  that  a  mem- 
orandum upon  a  note  made  oonteraporaneously 
with  the  note,  and  delivered  with  it»  and 
intended  by  the  parties  as  a  part  of  the  con- 
tract, and  to  give  effect  t^  their  actual  agree- 
menty  is  a  part  of  the  note  and  qualifies  it 
the  same  as  if  inserted  in  the  body  of  the  in- 
strument. This  question  has  not  been  au- 
thoritatively and  deliberately  decided  other- 
wise in  this  state,  it  follows,  tlien,  that 
the  memorandum  at  the  foot. of  the  note  in 
suit  was  an  essential  part  of  the  note,  and 
the  severance  of  it  from  the  note  without 
the  consent  of  the  defendant,  was  the  altera- 
tion of  the  note  in  a  material  points  and  de- 
stroyed the  note  even  in  the  bands  of  an  in- 
nocent indorsee." 

In  Porter  v.  Hardy,  10  N.  D,  551,  8S  N. 
W.  468,  it  appeared  that  the  defendants  <  ten 
in  number)  wlio  were  all  farmers,  signed  a 
certain  paper  purporting  to  be  an  agreement 
on  their  part  to  form  a  stock  company,  with 
a  capital  stock  of  $2,000,  for  the  purpose  of 
purchasing  a.  stallion.  This  contract  in  part 
read  as  follows.:  ''Stock  Contract.  We,  thi* 
undersigned  stociHholders,  realizing  the  neces- 
sity ef  improving  our  horses,  do  hereby  asso- 
ciate ourselves  together  to  buy  of  £.  Cooper 

the   imported    . . . « .  stallion    ....    No 

Said  ....  is  guaranteed  to  be  a  breeder.  Cer- 
tificate of  registry  to  accompany  the  horse. 
Capital  Stock,  $2,000.00.  May  6,  1893.  For 
value  received  we,  or  either  of  us,  prqmise  to 
pay  to  ....  or  order,  ....  dollars  on  the 
first  day  of  . . . .,  189. .,  and  ....  dollars  ou 

the  first  day  of  . . . .,  189 . .,  and dollars 

on  the  first  day  of  ....  189 . . ,  Bank  of 

with  interest  at  ....  per  cent,  per  annum 
from  date  until  paid,  payable  annually.** 
One  Whitehead,  who  was  the  agent  of  <me 
Cooper,  the  owner  of  a  number  of  stallions, 
besides  fraudulently  inducing  the  defendants 
to  sign  the  paper  drtachcd  part  of  it,-  which 
read  as  follows:  '•;?2,000.00.  New  Rockford. 
N.  Dak.,  May  6,  1893,  For  value  received, 
we,  or  either  of  us,  promise  to  pay  to  E. 
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Cooper,  or  order,  fleven  huadxed  dollars  on 
the  first  day  of  October,  18849  ^nd  seven  kuB* 
dred  dollars  on  the  first  day  of  October,  18&», 
and  six  hundred  dollars  on  the  first  day  of 
October,  1806,  at  New  Bocklord,  N.  D.,  Bank 
of  New  Rockfordy  wiith  intcireet  at  eight  per 
cent  per  annum  from  date  until  paid,  payable 
annually."    Whitehead  tben  sent  the  note  to 
Cooper,    his  principal,  who  transferred   the 
same  to  the  plaintiff.     It  was  held  that  the 
latter  could  not  recover.     The  court  said: 
''The  trial  court  found,  both  as  a  matter  of 
fact  and  sb  a  conclusion  of  law,  that  the  de- 
fendants were  not  guilty,  of  negligence.     It 
appears  from  the  facts,  already  stated  that 
the  note  in  suit  is  without  Qon8id(iratioin>  and 
that  it  has  been  materially  altered,  and  is 
not  the  instrument  originally  signed  by  th« 
defendants.      It   goes    without   saying    that, 
as  between  the  original  parties,  a  recovery 
could  not  be  had.     The  defense  now  inter- 
posed would  necessarily  be  sustained.    What 
is  the  poaition  of  the  plaintiff,  who  concededr 
\y  is  a  purchaser  of  the  note  in  due  course? 
Can  the  plaintiff,  merely  because  it  is  a  good 
faith  purchaser  of  the  note  in  suity  recovef 
on  Uie  same,  notwithstanding  the  fact  of  the 
alteration  of  the  instrument?    There  can  be 
no  doubt  that  under  the  general  rule  relat- 
ing to  the  alteration  of  instruments  a  nega- 
tive answer  would  be  required  to  this  ques^ 
tion.      The    alteration    in    this    case    was 
material,  and  made  by  the  agent  of  the  payee, 
and  without  the  conseat  of  the  defendanta. 
It  is  well  settled  ithai,  eveuiaa  .against  an  in* 
nocent  indorsee,  a  negotiable  instrument  so 
altered  is  rendered  Yold.    .    .    .    The  instru^ 
ment  sued  upon  is  a  negotiable  promissory 
note.    The  instrument  signed. by  the: defend: 
ants  was  not  a  negotiable  note  in  form,  wHh 
unfilled  blanks,  but,  on  the  contrary,  was  a 
stock  oostract,  in  which  the  signers  agreed 
to  aasoeiate  themselves   together  to   buy   a 
horse.    Applying  the  doctrine,  of  implied,  aur 
thoriity^to  the  iitetrument  signed  by  the  der 
fendsnts,  it  id  apparent  that  it  would  extend 
only  to  filling  the  bhtfiks  in  the  instrument 
according  to  the  purport  and  effect  of   the 
contract  an  contained  within  its  four  eornera. 
Had  all  of  the  Uaaka  been  filled,  it  would 
still  be  a  contract,  non-negotiable  and  coor 
ditional,  and  the  promises  to  pay  therein  oonr 
tained  would  be  unenforceable  save  upon  the 
a>ndition    of    an    actual    association    being 
formed  and  an  actual  purchase  of  a  stallion^ 
^  instrument  was  aot  so  filled  out,  but,  on 
the  contrary,  the  eontraict  was  cut  in  -  two, 
uid  an    entirely    different   instrument    was 
created.     As  we  have  seen,,  the  doctrine  of 
implied  authority   does   not   extend   to   the 
creation  of  different  instruments.     We  find 
^0  basis  of  fact  in  this  case  to  conclude  that 
there  was  any  implied  authority  in  Cooper 
(V  his  agent  to  (Convert  the  contract  signed 


h|y  the  defendiintB  isto  the  note  h^e  sued 
upon.  Neither  are  we  aUe  to  find  that  the 
defendants  were  negligent  in  signing  the  con" 
tract  as  they  did.  The  .cases  are  numerous 
where  parties  who  have  unwittingly  signed 
negotiable  notes  have  been  held  liable  to  good- 
faitli  purchasers  because  of  their  n^ligence 
and  carelessness  in  not  ascertaining,  the  na- 
ture of  the  instrument  signed  by  them.  That, 
however,  is  not  this  case.  In  this  case  the 
parties  signed  the  instrument  knowingly. 
But  they  did  not  sign  a  skeleton  note,  or  a 
note  containing  blanks,  but  an  entirely  dif- 
ferent instrument.  They  were  able  to  read 
the  contract  and  they  read  it  before  signing 
it,  and  understood  its  general  nature.  We 
are  not  able  to  see  wherein  they  were  negli- 
gent in  signing  Jt.  The  most  that  can  be  said 
is  that  they  were  negligettt  in  not  having  the 
blanks  filled  out;  but,  as  wb  have  Been>  they 
were  not  bound  to  assume  that  the  instrument 
would  or  could  be  filled  out  in  any  other  way 
than  according  to  Jta  general  terms  and  pur- 
port. We  do  not  thuik  the  contract  signed 
by  the  defoidantB  presented  such  an  appear- 
ance as  to  ftiake  the  mere  fact  of  their  signi- 
ing  the  paper  an  act  oi  carelessness.  The  loss 
resulting  from  the  forgery  must  fall  upon  the 
purchaser  of  the  forged  paper,  and  not  upon 
the  innocent  maJkets  of  the  stock  contract. 
The  ditfendants  had  as  good  a  right  to  rest 
upon  the  presUmptk>n  that  the. contract  which 
they  signed  would  not  be  converted  by  forgery 
into  a  negotiable  promissory  note  as  the  plain- 
tiff had  to  presume  that  the  note  which  he 
purchased  ,  was.  not  forged..  Parties  taking 
such  paper  must'  be  considered  as  taking  it 
at  their  own  risk,  so  iar  as  the  question  of 
forgery  is  concerned,  and  as  trusting  to  the 
charaoter  and  credit  of  those  from  whom  they 
receive  it  and  of.  the  intermediate  holders*'' 
In  Qerriah  v.  GUnea,  56  N.  H.  9,  it  ap- 
peared that  the  following,  memorandum  vi^is 
attached  to  a  ndte:  ''Condition.  This  note 
is  giv«n  on  the  following  conditions:.  W.  F. 
Glines,  ol  the  first  part,  agrees  to  work  his 
territory  faithfuiiy  and  well;  and  O,  J. 
Stickles  &  Go.,,  of  the  second  .part,  agree  if 
W.  F.  Glines,  of  the  first  part,  does  not  make 
one  thousand  dollars  over  and  above  what  ha 
pays  for  said  territory,  then  the  above  note 
is  void  and  of  no  effect.  [Signed]  0.  J. 
Stickles  &  Co.  W.F.  Glines."  •  This  memoran- 
dum was  detached .  before  the  note  came  into 
the  hands  of*  the  plaintiff,  a  bona  fide  holder. 
It  was  held  that  he  could  not  recover.  The 
court  said:  ''It  seems  to  me  beyond  aU  <iue8- 
tion,  that<  the  condition  is  one  part  of  a 
single,  entire  contract,  of  which  the  note,  is 
the  other;  that  the  whole  paper  together 
must  be  treated  as  a  single  instrument,  and 
that  any  division  of  it,  whereby  a  negotiable 
promissory  note,  which  had  no  legal  existence 
belore,  was  seated,  was  swsh  a.  material  a1- 
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teration  as  rendered  the  whole  Toid;  that  H 
vf9,B,  in  fact,  no  less  than  a  forgery,  which 
would  render  the  note  thus  brought  into  exist* 
enee  altogether  void,  even  in  the  hands  of  a 
bona  fide  holder  who  paid  a  full  cousideratioM 
for  it  before  maturity.  The  authorities,  in 
this  state  and  elsewhere,  establishing  the 
rule  as  to  the  effect  of  a  fraudulent  and  ma* 
terial  alteration  or  forgery  of  a  negotiable 
promissory  note,  are  too  numerous  and  too 
familiar  to  require  citation.  My  conclusion 
is,  that  the  plaintiff  cannot  reeorer  the  $250 
note,  for  both  the  reasons  given  by  the  referee 
.  .  .  The  note  for  $250,  when  issued  by  the 
defendant,  was  qualified  by  a  condition  an- 
nexed to  it,  and  referring  to  it  in  such  mode 
as  to  show  that  it  was  intended  to  remain  at- 
tached to  it  so  long  as  it  was  in  force,  and 
probably  imtil  it  was  detached  by  consent  of 
the  defendant.  The  payment  of  the  note  was 
then  dependent  upon  a  contingency,  and  ther^ 
fore  the  note  was  not  negotiable.  ...  In- 
dependently, therefore,  of  the  effect  produeed 
upon  the  note  by  a  mi^rial  alteration,  it  is 
enough  for  this  case  that  the  action  cannot 
he  maintained  in  the  name  of  this  plaintiff. 
When  the  note  was  issned  by  the  defendant 
it  was  not  negotiable,  and  eotild  not  be  made 
so  without  his  consent.  It  appears  to  have 
been  altered  by  tearing  off  the  condition  aft«r 
it  came  into  the  possession  of  the  original 
payee.  It  is  not^  therefore,  th«  note  which 
the  defendant  gave.  He  has  a  right  to  say 
non  m  hoee  foedetv^  veni-^^l  did  not  make  this 
bargain.  It  is  plain  enough,  in  reason  as  well 
as  in  authority,  that  the  indorsee  in  this  oase 
is  in  no  better  condition  than  the  original 
payee.  The  maker  of  a  negotiable  note  i« 
)x>und  by  that  note  as  he  makes  it,  and 
against  an  innocent  indorsee  his  defenses  are 
much  restricted ;  but  it  is  only  the  note  which 
he  actually  made,  and  not  a  different  note, 
which  binds  him  in  this  way.'* 

In  Rochford  v.  McGee,  16  S.  D.  606,  94 
N.  W.  696,  102  Am.  St.  Rep.  719,  61  L.R.A. 
335,  it  appeared  that  the  defendant  was  in- 
duced to  sign  an  instrnment  purporting  to  be 
an  application  d  insurance  against  the  loss 
of  a  stallion.  The  instrument  contained  a 
promissory  note  skilful ly^  attached  within  the 
body  of  the  paper.  This  note  was  detached 
from  the  application  and  transferred  to  the 
plaintiff,  a  bona  fide  holder.  It  was  held  that 
111*  could  not  recover.  The  court  said:  "Al- 
though it  was  detei*mined  that  plaintiff  pur- 
chased the  note  without  notice  of  the  fraud, 
the  trial  eourt  concluded,  in  effect,  that  the 
paper  coilstituted  an  integral  portion  of  a 
continuous  instrument,  denominated  'Appli- 
cation for  Insurance,'  and  was  made  a  part 
thereof  for  the  purpose  of  securing  the  pay- 
ment of  subsequent  assessments,  none  of 
which  were  ever  made,  attd  that  the  same  is 
non-negotiable ;  that  the  deta<diiieat  and  sepa- 


Mition  of  the  lower  porMoQ  cf  the  instrument 
constitute  a  material  alteration,  rendering 
what  appear^  to  be  a  negotiable  promissory 
note  void  in  the  hands  of- a  bona  fide  holder. 
The  record  cUariy  justices-  the  inference  that 
the  entire  ittstrument,  ineiudiag  the  detached 
portion,  was  fravdtilent  in  its  inception,  with- 
out oonsid«ration,  and  seeared  under  such  cir- 
cumstances that  the  defendant  was  not  guilty 
of   negligence.     .     .  The   destruction  of 

that  part  of  the  page  al)ove  the  perforated 
Jine  materially  changed  the  identity  and 
legal  effect  of  an  i&slniment  which,  if  other- 
wise valid,  was  payable  only  upon  certain  con- 
tingencies. In  the  absence  ol  negligence  on 
the  part  of  the  maker,  it  is  well  settled  thai 
am  alteration  which  thus  changes  the  relation 
of  the  immediate  parties  vitiates  the  instru- 
ment, not  only  aa  to  thera,  but  aa  against  a 
bona  fide  holder  or  indorsee  wtthout  notiee. 
...  It  is  contrary  to  every  rational  con- 
ceptk>n  of  justice  to  hold  a  Unmeleas  person 
liable  upon  an  Instrnineat  from*  whieh  funda- 
mental recitals,  oonstittttlng  a  perfect  defense, 
have  been  wrongfully  eliminated^  and  the 
privity  of  contract  destroyed." 

In  Stephens  v.  Davis,  66  Tenn..^71,  2  6.  W. 
862}  it  appeared  tbmX  the  defendant  was  in- 
duced to  become  an  agent  for  a  oompany  en- 
gaged  in  selling'  springn.     He  reeehred  for 
sale  fifteen  sets  ol  springs  estimated  aa  being 
worth  $16  per  set.-   A  ehort  time  thereafter 
another  agent  of  the  coupioiy  cntne  to  the 
defendant  and  asked  him  for  $225,  M  the 
purchase  prioe  of  the  dprings.     He  declined 
to  pay,  'Stating  that  he  had  n«t  boaght  the 
goods.    The  agent  finally  indneod  the  defend- 
ant to  sign  a  note  for  this  anMMint  but  witii 
a  condition  on  the  stab  of  the  note  to  the 
effect  that  he  ahenild  be  given  eredit,  at  the 
maturity  of  the  note,  for  the  nnaald  springs. 
Thie  stub  was  detached  froim  the  note,  which 
eame  into  the  hands  of  a  bona  fide  holder. 
However,  it  was  held  that  he  coitid  not  re- 
cover.   The  court  saidi     ''The  eondition  wu 
written  contemporaneously  with  tiie  note,  by 
the  agreement  of  the  parties  before  the  sign- 
ing of  the  notes  it  was  a  substantive  part  of 
the  note,  and  restricted  its  negotiability,  the 
same  aa  if  the  oonditidn  had  been  indorsed 
upon  the  face  of  the  note.    The  severance  of 
the  condition,  without  tiie  consent  or  knovl- 
ledge  of  the  maker,  was  a  material  alteratioa 
of  the  original   contract,   to  this  prejudice, 
and  therefore  the  act  was  foif^r^.    The  in- 
strument sued  upon  is  hut  a  part  of  tiie  eon- 
tract  between  the  parties,  and  eoold  not  be 
acquired  and  held  as  a  negotiable  note  by 
any  one.    That  the  stub  could  be  easily  wpa- 
rated  from  the  note  can  make  no  difference, 
as  no  rule  of  law  required  the  maker  to  an- 
tici)>ate  that  the  payee  would  commit  a  fel- 
ony by  the  alteration.    He  could  not  be  re- 
quired   to  iproteet   himself,   in   advance,  ^ 
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against  such  an  act  on  the  part  of  the  per- 
son with  whom  he  contracted." 

In  Spencer  v.  Tripplett  (Tex.)  184  S.  W. 
712,  it  appeared  that  the  defendants  ordered 
certain  goods  from  The  Acme  Sales  Company. 
This  company  agreed  to  ship  to  the  defend- 
ants 165  fountain  pens  sixty  days  prior  to  the 
close  of  a  contract.  It  further  agreed  to 
take  back  at  the  end  of  a  sixty-day  contest,  all 
the  unsold  fountain  pens  and  to  pay  back 
to  the  defendants  at  the  rate  of  $1.60  for 
each  unsold  pen.  This  agreement  was  written 
on  the  same  paper  on  which  the  defendants 
executed  a  note  for  $265,  payable  to  The 
Acme  Sales  Company.  The  company  de- 
tached the  contract  from  the  note,  which  it 
negotiated.  The  note  came  into  the  hands  of 
the  plaintiffsj  bona  fide  holders.  It  was  held 
that  they  could  not  recover.  The  court  said : 
''The  note,  when  construed  in  connection  with 
the  remainder  of  the  contract,  was  not  nego- 
tiable. This  suit  was  filed  to  collect  the  note. 
Among  other  defenses,  appellant  set  up  a  fail- 
are  of  conaidcration  in  that  the  pens  were 
never  shipped  by  the  Acme  Company  nor  re- 
i-oived  by  him,  to  which  appellants  replied 
that  they  had  no  knowledge  of  any  such 
agreement  on  the  part  of  the  Acme  Company 
or  any  other  person.  The  order  and  guaranty 
were  at  the  time  of  tlieir  execution  a  part  of 
the  note,  and  the  detachment  of  the  note  from 
the  other  instruments  was  such  an  alteration 
as  clianged  the  liahility  of  appellee  in  a  ma- 
terial respect  and  rendered  the  note  invalid 
in  the  hands  of  even  an  innocent  purchaser. 
When  the  note  was  separated  from  the  con- 
tract and  guaranty,  it  was  no  longer  the 
undertaking  of  appellee,  and  the  authorities 
are  practically  unanimous  in  holding  the  note 
under  such    circumstances   absolutely   void." 

In  Decorah  First  Nat.  Bank  v.  Laughlin, 
4  K.  D.  301,  61  N.  W.  473,  it  appeared  that 
the  defendants  executed  a  promissory  note 
vith  the  following  memorandum  attached  to' 
U:  "Agreement  to  pay  all  expenses  incurred 
hy  suit  or  otherwise  in  attempting  the  col- 
lection of  this  note,  including  reasonable 
iittomeys'  fees,"  This  memorandum  was 
Htricken  out»  and  the  note  transferred  to  the 
pUintiif,  a  bona  fide  holder.  It  was  held  that 
ke  could  not  recover.  The  court  said :  "The 
notes,  in  the  form  in  which  they  were  drawn 
wd  delivered  to  Rix  4b  Goodenough,  were,  by 
«  decided  weight  of  authority,  non-negotiable 
instruments.  The  last  sentence  in  the  notes 
«hove  the  signatures  operates  to  render  the 
P^per  iion-negotiable  in  form  and  in  law ;  but 
'f  the  erasure  was  done  after  delivery,  and 
'or  a  fraudulent  purpose,  the  effect  would  bo 
^  nullify  them,  and  extinguish  the  debt  as 
against  the  makers.  When  so  altered,  the 
notes  would  have  the  appearance  on  their 
'»ce  of  valid,  negotiable  paper,  as  the  legal 
presumption  prima  ^acie  is  that  alterations 
Ann.  Cas.  1917B. — 39. 


appearing  upon  written  instruments  were 
made  before  delivery.  But,  as  we  said,  the 
notes,  when  fraudulently  altered  after  de- 
livery, would,  as  against  the  makers,  cease 
to  be  valid  obligations,  even  in  the  hands  of 
a  good  faith  purchaser.  A  settled  public  pol- 
icy, long  sanctioned  by  the  courts,  demands 
that  such  fraudulent  paper  should  be  rendered 
null  and  void  as  against  the  maker  thereof. 
After  such  alteration,  the  paper  is  no  longer 
the  same  paper  as  that  sent  out  by  those 
who  executed  and  delivered  the  original  in- 
strument. This  doctrine  has  long  since  be- 
come elementary  law,  and  is  distinctly  voiced 
by  the  Civil  Code.  Comp.  Laws,  §  3505;  1 
Am.  &  Eng.  Enc.  of  Law,  502,  note  1.  See 
authorities  below.  It  is  settled  that  the  al- 
teration of  a  note  non-negotiable  in  form 
when  delivered  so  as  to  invest  it  with  the 
form  and  guise  of  negotiable  paper  is  a  ma- 
terial alteration,  and,  if  done  fraudulently, 
the  alteration  will  extinguish  the  debt  as  well 
as  the  note  as  against  the  makers." 

It  has  also  been  held  that  where  a  mem- 
orandum, which  forms  no  material  part  of 
a  negotiable  instrument,  is  detached  there* 
from  the  negotiability  of  the  instrnment  is 
not  afiTeeted  thereby.  Cowee  v.  Cornell,  75 
K.  Y.  91,  31  Am.  Rep.  428;  Hubbard  ▼.  Wil- 
liamson, 27  N.  C.  397.  In  Cowee  v.  Cornell, 
supra,  it  appeared  that  one  Cornell  executed 
a  promissory  note  for  $20,000  payable  to  L.  C. 
Strong,  his  grandson.  On  the  stub  attached 
to  the  note  Oomell  inserted  the  following* 
memorandum:  ''To  make  the  amount  the 
same  as  Ohas.  W.  Cornell."  Chas.  W.  was 
another  grandson  of  the  maker.  It  further 
appeared  that  there  was  sufficient  consider- 
ation for  the  note.  L.  C.  Strong  detached  the 
memorandum  from  the  note,  which  he  trans- 
ferred. It  was  held  that  the  plaiatiff  could 
recover.  The  Court  said:  "But  not  only  do 
the  circumstances  show  that  the  memoran^ 
dum  could  not  mean  that  this  gift  of  the 
$20,000  to  Strong  would  make  him  equal  in 
gifts  to  Charles,  but  the  memorandum  it- 
self does  not  say  so.  Its  language  is  'to  make 
the  amount  the  same  as  Chas.  W.  Cornell.' 
While,  as  has  already  been  said,  there  is  prob- 
ably insuperable  difficulty  in  discovering  pre- 
cisely all  that  the  deceased  meant  by  this  ex- 
pression, its  intrinsic  sense  is  merely  that 
the  amount  of  this  note  $20,000  is  so  fixed 
to  make  it  the  same  as  an  amount  possessed 
in  some  way  by  Charles  and  this  is  consist- 
ent with  both  amounts  being  gifts,  or  tht; 
one  being  fixed  upon  in  the  testator's  mind 
as  a  fair  compensation  for  Strong's  services 
and  at  the  same  time  equal  to  an  amount 
he  had  given  or  intended  to  give  to  Charles. 
On  the  whole  I  think  this  memorandum  was 
a  piece  of  evidence  to  be  submitted  with  the 
other  evidence  to  be  considered  by  the  referee 
on  the  question  of  fact.     His  decision  upon 
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all  this  evidenqe  cannot  be  disturbed  by  this 
court." 

In  Hubbard  v.  Williamson,  27  N.  C.  397, 
it  appeared  that  one  James  G.  Crane,  had 
drawn   a   bill   of   exchange  on   one   Walker 
in  favor  of  Williamson,  the  defendant.    Walk- 
er  accepted  the  bill,  which  with  Williamson's 
•  indorsement  came  into  the  hands  of  the  plain- 
tiff.   At  the  bottom  of  the  bill  was  attached 
the  following  memorandum:     ''Cr.  J.  C.  C. — 
K.  G.  &  C."     This  memorandum  had  been 
detached  before  the  bill  was  introduced  in 
evidence.    However,  it  was  held  that  its  de- 
tachment was  immaterial  and  that  the  plain- 
tiff  could   recover.     The   court  said:      "No 
doubt,  therefore,  that  the  letters  marked  at 
the  bottom  of  the  paper  meant,  that,  if  the, 
note  should  be  discounted,  the  proceeds  were 
not  to  be  entered  to  the  credit  of  the  plain- 
tiffs, as  the  apparent  offerers.     It  was  a^ 
order,  signed  with  the  initials  of  the  plain* 
tiffs:     'Credit  James  C.  Crane,'  who  is.  the 
real  offerer.     It  was  nothing  more,  in  fact, 
than  a  memorandum  to  enable  the  bank  offi- 
cers to  pay  the  money  to  the  proper  person, 
as  between  the  plaintiffs  and  Crane.    It  was. 
well  understood  at  the  bank,  and  the  money 
was  paid  to  Crane ;  and  when  thai  was  done* 
the  note  had  answered  its  purpose,  and  waji 
no  longer  ot  any  use,  when  the  bill  came 
again  into  the  plaintiffs'  hands.     It  was  a 
mere  note,  to  serve  instead  of  a  check  for 
the  proceeds  of  the  bill  by  the  plaintiffs  in 
favor  of  Crane,  and  was  exclusively,  there- 
fore,  between  .those  parties   and   the  banks 
It  formed  no  part  of  the  bill  itself,  did  not 
modify  its  terms  or  legal  operation,  or  con- 
cern  the  acceptor   or  prior   indorsers;    and, 
therefore,  there  baa  been  no  mutilation  in  the 
case,  that  is,  of  the  bill.    It  is  precisely  the 
same  as  if  the  memorandum  had  been  on  a 
different  piece  of  paper;  and  the  removal  o| 
it  has  not  altered  the  tenor  of  the  bill  in  the 
least.*' 

J  f 

MiNOBITY    RULEl 

In  several  jurisdictions  it  has  been  held 
that  though  a  contract  or  a  memorandum 
which  forms  part  of  a  promissory  note  is  de- 
tached therefrom  it  does  not  affect  the  rights 
of  a  bona  fide  holder,  especially  where  it  can 
be  shown  that  the  maker  waia  negligent  in 
executing  the  note.  Cornell  v.  Nebeker,  58 
Ind.  425;  Xoll  v.  Smith,  64  Ind.  511,  31  Am. 
Rep.  131;  Phelan  v.  Moss,  67  Pa.  St.  59,  5 
Am.  Rep.  402;  Zimmerman  v.  Rote,  75  Pa. 
St.  188;  Brown  v.  Ueed,  79  Pa.  St.  370,  21 
Am.  Rep.  75.  Compare  Cochran  v.  Xebeker, 
48  Ind.  459.  See  also  dictum  in  Mater  v. 
American  Nat.  Bank,  8  Colo.  App.  325,  46 
Pac.  221. 

In  Noll  V.  Smith,  supra,  the  court  said: 
"We  understand  the  general  rule  to  be  that 
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the  removal  or  detachment  of  a  material  con- 
dition annexed  to,  or  forming  a  part  of,  a 
negotiable  note,  without  the  knowledge  or  con- 
sent of  the  maker,  will  ordinarily  be  a  suffi- 
cient defense  to  such  note,  even  in  the  hands 
of  an  innocent  holder,  and  especially  when 
such  removal  or  detachment  is  made  under 
circumstances  which  put  the  purchaser  of  the 
note  fairly  upon  his  inquiry  as  to  tlie  altered 
condition  of  the  note,  and  this  we  construed 
to  be  the  doctrine  of  the  case  of  Cochran  v. 
Nebeker,  48  Ind.  459,  cited  and  discussed  by 
the  appellant;  but  that,  when  the  note  and 
condition  are  negligently  so  executed  by  tlic 
maker  that  the  condition  may  easily  be  re- 
moved, without  in  any  manner  mutilating  or 
defacing  the  note,  and  the  note  is  thus,  witl 
out  objection,  put  in  circulation  in  that  form, 
the  maker  cannot  be  heard  to  deny  his  liabil- 
ity to  pay  the  note  in  the  hands  of  an  inno- 
cent  holder,    notwithstanding   the    condition 
may  have  been  detached  from  it  before  sue!) 
innocent  holder  became  the  owner  of  it.    Suc'i 
was,  in  substance,  the  decision  of  this  court 
in  the  case  of  Cornell  v.  Nebeker,  58  Ind.  42.').'* 
In  Phelan  v.  Moss,  67  Pa.  St.  59,  5  Am. 
Rep.  402,  it  appeared  that  one  Benton  ap 
preached  Moss,  the  defendant,  and  asked  him 
if  he  would  become  an  agent  for  him   (Bl-ii 
ton).     Moss  agreed  to  the  proposition.     Ben 
ton  drew  up  on  a  "half  sheet  of  paper"  what 
purported  to  be  a  memorandum  of  their  agree- 
ment, and  also  fraudulently  inserted  a  prom- 
ise for  the  payment  of  $250  to  him  by  Mos^. 
Moss,  who  did  not  have  his  spectacles  witli 
him,   signed   the  paper   without   reading  it. 
Benton  detached  the  agreement  from  the  note. 
which  he  negotiated.     Plaintiff,  a  bona  fide 
holder  of  the  note,  brought  suit  against  Mo>s 
to  recover  its  value.     It  was  held  that  hc 
could  recover.    The  court  said:    "In  the  ca^e 
before  us  the  evidence  clearly  sliowg  that  the 
defendant,  induced  by  the  promise  of  boin,? 
an   agent   to   sell   Benton's    paient    washing 
machines,  signed  a  note  payable  six  months 
after  date  to  George  W.  Benton,  or  bearer, 
for   $250    for   value    received,   with    interest, 
without    defalcation.     .     .     .     The    allega- 
tion   of    the    defendant    is    that    he    signed 
a  contract,  but  not  the  note.    But  it  is  clear 
he  signed  the  note,  but  under  circumstances 
which  would  prevent  a  recovery  between  the 
original  parties.    ,    .    .    Neither  one  nor  sH 
these   facts,   if   found   by   the   jury,   proved 
mala   fides   on   the   part   of   the   holder,  or 
brought  home  to  him  knowledge  of  the  fraud; 
byt,  on  the  contrary,  it  was  clear  that  he  wa» 
a  bona  fide  holder  for  value  without  notice, 
and  of  course  entitled  to  recover."    In  Zim- 
merman V.  Rote,  75  Pa.  St.  188,  the  court 
said:     "The  other  question  as  to  the  alleged 
forgery  or  mutilation  of  the  note  by  cutting 
off  a  separate  agreement  written  at  one  end 
of  the  paper  on  which  the  note  is  written. 
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U  also  settled  by  the  case  of  Phelaxi  v.  Moss, 
67  Fa.  St.  50^  in  which  it  was  held  that  the 
Dote  in  the  hands  of  a  bona  fide  holder,  with- 
out notice  of  the  fraud  and  for  a  valuable 
consideration,  is  not  affected  by  the  separa- 
tiou  of  the  written  agreement,  there  being 
nothing  on  the  face  of  the  note  to  indicate 
that  the  writing  had  even  constituted  a  part 
of  the  note.  The  samA  -principle  is  recog- 
nized in  Garrard  v.  Hadden,  67  Pa.  St.  82. 
It  is  the  duty  of  the  maker  of  the  note  to 
guard  not  only  liimeell  but  t^  public  against 
frauds  and  alterations,  by  refusing  to  sign 
negotiable  paper  made  in  such  a  form  as  to 
admit  of  fraudulent  practices  upon  them, 
with  ease  and  without  ready  detection.*' 

But  in  Brown  v.  Keed,  79  Fa.  St.  370,  it 
appeared  that  the  defendant  signed  what  pur- 
ported  to  be  a  contract  of  employment  as  an 
a^ent  for  one  Smith.  When  he  signed  this 
paper  it  read  as  follows:  "North  Kast, 
April  3d,  1872.  Six  months  after  date  I 
promise  to  pay  J.  B.  Smith  or  bearer  fifty 
dollars  when  I  sell  by  order  Two  Hundred 
and  Fifty  Dollars  worth  of  Hay  and  Harvfest 
Grinders,  for  value  received  with  legal  inter- 
est, without  appeal,  and  also  without  defal- 
cation or  stay  of  execution,'  T.  H.  Brown, 
Agent  for  Hay  ft  Harvest  Grinders."  This 
paper  came  iiYto  the  hands  of  the  plaintiff, 
a  bona  fide  holder,  in  the  loUowing  form: 
"Korth  East,  A^ril  Sd,  1S72.  Six  numths 
after  date  I  promise  to  pay  to  J.  B.  ISmith  oar 
order  Two  Hundred  and  Fifty  Dollars  fot 
value  received,  wHh  legal  interest,  witk<nit 
defalcation  or  atay  of  enectition.  T.  H. 
Brown."  Indorsed  "J.  B.  Smithy  without  re- 
eoarse."  It  was  hold  that  the  plaintiff  could 
not  recover  miless  he  could  Sho^  negligence 
on  the  part  of  the  nu^er  in  tdie  execution  ol 
the  note.  And  conversely  that  the  defendant 
would  not  have  been  liable  if  he  could  have 
shown  freedom  from  negligence  in  the  execu^ 
tion  of  the  instritinent.  The  court  said :  "In 
Phelan  t.  Mobi  [67  Pa.  St.  69]  and  in  Zinir 
merman  v.  Rote  [75  Pa  St.  188],  the  party 
signed  a  perfect  promitsory  note,  on  the  inar- 
gin  or  underneath  Which,  i/^as  writt^  a  con- 
dition which  as  between  the  parties  was  a 
part  of  the  contract  and  destroyed  its  negoti- 
^lity.  But  it  could  easily  be  separated, 
leavmg  the  note  perfect,  smd  no  one  would 
Ittve  any  reanon  to  suspect  that  it  had  ever 
uirted.  ...  In  all  these  cases  the  de- 
fendants put  their  names  to  what  were  on 
tbeir  faoe  promissory  negotiable  notes.  In 
the  ease  before  us  on  the  defendant's  offer, 
He  did  not  sign  a  promissory  note,  but  a  con- 
tract by  which  he  was  to  become  an  agent 
for  the  sale  of  a  washing  machine.  It  was 
indeed  so  cunningly  framed  that  it  might 
^  cut  in  two  parts,  one  of  which  with  the 
maker's  name  would  then  be  a  perfect  nego- 
tiable note*    Whether  tliere  was  negligence  in 


the  maker  was  clearly  a  question  of  fact  for 
the  jury.  The  line  of  demarcation  between 
the  two  parts  might  have  been  so  clear  and 
distinct  and  given  the  instrument  so  unusual 
an  appearance  as  ought  to  have  arrested  the 
attention  of  any  prudent  man.  But  it  may 
have  been  otherwise.  If  there  was  no  negli- 
gence in  the  maker,  the  good  faith  and  ab' 
aence  of  negligence  on  the  part  of  the  holder 
cannot  avail  him.  The  alteration  was  a  for- 
gery, and  there  was  noUiing  to  estop  tl»o 
maker  from  alleging  and  proving  it.  The  ink 
of  a  writing  may  be  extracted  by  a  chemical 
process,  so  that  it  ijLimpossible  for  any  but 
an  expert  to  detect  it,  but  surely  in  such  a 
case  it  cannot  be  pretended  that  the  holder 
can  rely  upon  his  good  faith  and  diligence. 
We  think  then  that  the  evidence  offered  by 
the  defendant  below  should  have  been  re- 
ceived. Judgment  reversed  and  venire  facias 
de  novo  awarded." 

I^  Cochran  v.  Nebeker,  48  tnd.  469,  it  ap- 
peared that  the  maker  signed- a  note  promis- 
ing to  pay  a  certain  sum  of  money.  This  note 
had  attached  to  it  a  memorandum  that  the 
maker  was  to.  pay  the  amount  provided  he 
made  sales  of  ''Drake's  Horse  Hay  Fork  and 
Say  Carrier."  It  further  appeared  that  some 
one  detached  this  memorandum  from  the  hote. 
In  an  action  by  the  plaintiff,  an  indorsee, 
against  the  maker  and  payee  it  was  held  that 
he  could  not  recover.  The  court  said:  "As 
we  understand  the  allegations  of  the  para- 
graphs in  question,  the  condition  that  the 
note  was  not  to  be  paid  unless  sales  should 
be  made  to  the  amount  of  the  note,  within  the 
time  that  the  note  had  to  run,  was  legally  a 
part  of  the  note  at  the  time  of  its  execution, 
and  that  after  the  execution  of  the  note,  and 
without  the  consent  of  the  defendant,  this 
part  of  the  note  was  detached,  thus. chang- 
ing the  note  from  one  payable  on  a  condi- 
tion to  one  payable  unconditionally.  We 
tJxink  this  was  a  material  alteration  of  the 
note.  Had  the  note  remained  as  it  is  alleged 
to  have  been  at  the  time  of  its  execution,  it 
would  not  have  been  a  negotiable  note,  on 
account  of  its  being  payable  only  upon  the 
happening  of  the  condition,  and  the  plaintiff. 
to  recover  on  it,  must  have  alleged  and 
shown  tliat  sales  had  been  made  by  the  de- 
fendant to  the  amount  of  the  note,  as  contem- 
plated by  the  condition." 

JDetachment  &y  Consent, 

Where  the  maker  expressly  consents  to  the 
detaching  of  a  contract  or  a  memorandum 
from  a  note  he  is  liable  absolutclv  on  the  note 
both  to  the  payee  and  to  a  bona  fide  holder. 
Price  V.  Cochran,  1  Bibb  (Ky.)  570;  Kobcrt- 
son  V.  Commercial  Security  Co.  152  Ky.  SSd, 
153  S.  W.  450;  Harrison  v.  Hunter  (Tex.) 
168  S.  W.  1036.    See  also  Weinstein  v.  Citi- 
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zens'  Bank,  13  Ala.  App.  552,  69  So.  972. 
In  Robertson  v.  Commercial  Security  Co.  su- 
pra, it  appeared  that  the  plaintiff  signed  an 
instrument  containing  a  contract  for  the  pur- 
chase of  an  automobile,  a  negotiable  promis- 
sory note  for  the  payment  of  the  purchase 
price  and  a  sta^tement  allowing  the  seller  to 
detach  the  contract  from  the  note.  The  payee 
did  detach  the  contract  from  the  note,  which 
he  transferred.  It  was  held  that  the  defend- 
ant was  liable.  The  court  said:  "It  is  in- 
sisted that  the  note  as  originally  signed  by 
Robertson  contained  all  the  conditions  of  the 
contract  above  it,  and  therefore  it  was  not 
a  negotiable  instrument.  This  argument  is 
Imsed  upon  the  idea  that  the  alleged  fraudu- 
lent tearing  off  of  the  note  constituted  a  ma- 
terial alteration  thereof.  This,  however,  is 
not  a  fair  statement  of  the  case,  since  the 
note  sued  on,  being  regular  and  complete 
upon  its  face,  was  negotiable.  Furthermore, 
Section  124  of  the  Negotiable  Instruments 
Law  provides  that  where  an  alteration  is  au* 
thorized  by  a  party  to  the  instrument,  it  is 
not  avoided  as  against  that  party;  and  since 
appellant  relies  upon  his  contract,  which  ex- 
pressly authorized  the  payee  to  detach  the 
note,  he  must  be  held  to  have  authorized  the 
act  of  which  he  now  complains." 

In  Harrison  v.  Hunter  (Tex.)  168  S.  W. 
1036,  it  appeared  that  the  defendants  executed 
a  promissory  note  to  which  was  attached  a 
memorandum.  It  was  stated  in  the  memor- 
andum that  if  the  defendants'  order  for  a 
piano  was  accepted  by  the  payee  the  latter 
might  detadi  the  note  from  the  memorandum. 
The  payee  accepted  the  order  and  detached 
the  note,  wiiich  it  transferred  to  the  plain- 
tiff. It  was  held  that  the  plaintiff  could  re- 
cover. The  court  said:  ''There  was  not  any 
alteration  of  this  contract;  the  defendants 
authorized,  in  the  order  for  the  piano,  tlie 
Lyon-Taylor  Company  to  detach  said  note 
when  said  order  was  accepted  by  said  com«- 
pany,  which  was  done.  The  note  is  also  nego- 
tiable; because  the  whole  amount  of  the 
note  is  payable  in  instalments,  does  not  de^ 
stroy  its  negotiability.  The  instalments 
are  payable  at  a  definite  time  for  a  definite 
amount;  and  the  further  feature  maturing 
all  the  instalments  by  the  nonpayment  of  any 
instalment,  for  more  than  thirty  days  after 
maturity,  permitting  the  holder,  at  his  op- 
tion, to  mature  all  of  said  instalments,  like- 
wise does  not  destroy  its  negotiability.  'A 
note  payable  by  instalments,  the  whole  of 
which  is  to  become  due  upon  failure  in  the 
payment  of  one  instnlmcut,  is  negotiable; 
and  so  is  A  note,  the  whole  amount  of  which 
is  to  become  due  upon  default  in  payment  of 
one  instalment  of  interest.*  '* 

In  Price  v.  Cochran,  1  Bibb  (Ky.)  570, 
it  was  held  that  the  maker's  consent  to  the 
detachment  of  a  momorandum  from  a  note 


did  not  vitiate  the  instrument  but  rather 
created  a  negotiable  instrument  out  of  an 
otherwise  non-negotiable  paper. 


VERONNEAV 

v. 

THE  XIHO. 

Canada — Supreme  Court — October  10,  1916. 
54  Can.  Sup,  Ct.  7. 


Indictment  —  Validity  —  Oomplainaal 
Member  of  Grand  Jnry. 

It  is  not  ground  for  quashing  an  indict- 
ment that  the  complainant  was  a  member  of 
the  grand  jury  by  which  it  was  found  but 
took  no  part  in  the  deliberation  therein. 

[See  note  at  end  of  tius  case.] 

[8]  Appeal  from  the  judgment  of  the  Court 
of  King's  Bench,  Crown  Side,  Q.  R.  25  K.  B. 
276,  dismiaeing  a  motion  to  quasb  an  indict- 
ment on  the  charge  of  perjury  against  the 
appellant,  whereon  he  had  been  convicted  at 
the  trial  before  Mr.  Justice  Globensky  and  a 
jttry,  at  Sherbrooke,  in  the  District  of  Saint 
Francis,  Quebec. 

The  circiimstanee8  of  the  ease  and  the 
questions  submitted  on  the  reserved  cue 
stated  by  the  trial  judge  for  decision  by  the 
Court  of  King's  Bench,  are  stated,  as  follows, 
by  Mr.  Justice  Cross,  in  his  reasons  for  judg- 
ment in  the  court  appealed  from.  (See  Q>  B* 
25  K.  B.  at  pp.  279  et  9eq,). 

"The  appellant  (Moise  Veronneau)  wae 
found  guilty  in  the  Crown  side  of  this  court, 
in  the  District  of  St.  Francis,  in  October, 
1915,  by  verdict  of  a  jury  on  a  charge  of 
having  committed  perjury. 

'^e  appeals  against  1^  verdict,  first,  on 
the  ground  that  the  indictment  should  have 
been  quashed  because  of  bias  on  the  part  of 
one  of  the  grand  jurore  [9]  who  found  the 
indictment,  and,  secondly,  on  the  ground  that 
the  trial  judge  allowed  an  amendment  to  be 
made  to  the  indictment  of  such  a  nature  as 
was  not  permissible  in  law  and  allowed  it  to 
be  made  at  too  late  a  stage  of  the  trial. 

"The  learned  judge  who  presided  at  the 
trial  has  stated  a  case  for  our  opinion  on 
these  points,  and  it  appears  from  the  state- 
ment that  the  charge  against  the  appellant 
was  laid  by  one  Denis  S.  Bachand  and  that 
it  was  set  forth  in  it  that  the  alleged  perjury 
had  been  committed  at  a  preliminary  inquiry 
held  by  the  district  magistrate  into  a  charge 
made  by  the  appellant  against  Bachand  of 
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having  atteaipted   to  murder   him  .(Veion- 

neau). 

''It  also  appears  that  Bachand  was  one  ol 
tbe  grand  jurors  to  whom  the  bills  of  indict- 
ment were  submitted  at  the  October  term. 

''A  true  bill  for  perjury  having  been  re- 
turned, and  Bachand  being  one  of  the  jurors 
present  at  tlie  return^  the  appellant,  before 
pleading,  moved  to  quash  tlie  indictment  on 
tbe  ground  that  Bachand  was  one  of  the 
grand  jiu*ors  who  had  found  the  indictment 
and  had  said  to  Brault,  another  juror  (who 
had  repeated  them  at  the  sitting  of  the 
jurors)  the  words:  'C'est  de  valeur  oe 
proete-la,  mais  au  point  otk  on  est  rendu  la, 
il  va  falloir  que  moi  ou  Veronneau  parte  de 
Coaticook.' 

'It  further  appears  from  the  stated  case 
that  Bachand  did  not  take  part  in  the  delib- 
erations of  the  grand  jury  on  the  case  against 
the  appellant;  that  the  words  above  quoted 
were  uttered  to  Brault  and  by  him  repeated 
to  the  other  jurors,  but  that  it  was  not  shewn 
that  these  words  influenced  the  jurors  or 
aff(M;ted  their  decision.  -  The  motion  to  quash 
was  dismissed." 

(10]  It  further  appears  that,  upon  the  trial 
being  proceeded  with,  there  was  a  variance 
between  the  charge  as  laid  and  the  evidence, 
in  that  the  perjury  was  charged  to  have 
been  committed  on  October  30,  1914,  whereas 
the  appellant's  deposition  taken  before  the 
magistrate,  and  tendered  in  evidence  at  the 
jury  trial,  purported  to  have  been  taken  on 
October  13,  1014.  The  appellant  objected  to 
production  of  the  deposition  as  not  being 
relevant  to  the  charge,  but  the  objection  was 
oTerruled  and  the  deposition  was  read. 

"After  all  the  evidence  had  been  taken, 
counsel  for  the  appellant  submitted  that  the 
mdence  related  to  testimony  given  on  Octo- 
ber 13,  and  that  there  was  no  evidence  to 
support  a  charge  of  perjury  committed  on 
October  30. 

"Thereupon  the  prosecutor  moved  to  amend 
by  substituting  the  word  *thirteenth'  for  the 
^ord  "thirtieth*  wherever  the  latter  appeared 
in  the  indictment. 

"The  amendment  was  allowed,  and,  upon 
^ing  asked  if  he  desired  a  postponement, 
founsel  for  the  appellant  declined  to  say  any- 
thing. Counsel  for  the  appellant  and  for  the 
prosecutor  then  addressed  the  jury,  and,  after 
•  summing-up  by  the  judge,  a  verdict  of 
gii%  was  found. 
"The  questions  to  be  decided  are  as  follows : 
''1'  Bid  the  fact  of  Denis  S.  Bachand  being 
^  grand  juror  affect  the  legal  constitution  of 
^^e  grand  jury,  and  could  the  grand  jury 
^ftwfully  find  the  indictment,  Bachand  not 
having  taken  part  in  the  consideration  of  this 
^jH!  Was  the  judgment  dismissing  the  mo- 
tion to  quash  ri^tt 


"2.  Was  there  error  in  the  judgment  per- 
mitting the  amendment?" 

The  judges  of  the  court  now  appealed  from 
unanimously  [11]  answered  the  second  ques- 
tion in  the  negative  but,  as  to  the  first  ques- 
tion, two  of  the  judgesj  Carroll  and  Pelletier, 
J  J.,  dissented  from  the  opinion  of  the  major- 
ity who  decided  that,  in  the  circumstances, 
the  constitution  of  the  grand  jury  was  not 
so  affected  as  to  prevent  the  finding  by  them 
of  a  true  bill  on  the  indictment. 

V^rreit,  K.C.,  and  Cahana  for  appellant. 
Nicol,   K,C,,   and   Shu-rtliff,  K.O^   for   re- 
spondent. 
Chas,  (7.  Cabana,  solicitor  for  appellant. 
Jacob  Niool,  solicitor  for  respondent. 

The  Chief  Justice. — This  is  an  appeal  on 
a  stated  case. 

In  answer  to  the  first  question  I  would  say 
the  grand  jury  waa  regularly  constituted  not- 
withstanding that  Bachand,  who  was  the 
party  complainant  before  the  magistrate  in 
this  particular  ease>  was  sworn  as  a  member 
of  it.  A  grand  juror  is  not  Bw<xm  like  a  petit 
juror  to  try  and  a  true  deliverance  make  on 
the  evidence  submitted.  His  duty  is  to  dili- 
gently inquire  and  a  true  presentment  make 
of  all  such  matters  and  things  as  shall  be 
given  him  in  charge  or  shall  otJtsrtoise  oome 
to  his  knowledge.  Until  quite  recently  grand 
jurors  might  make  presentments  of  their  own 
knowledge  and  information  without  the  inter- 
vention of  any  prosecutor  or  the  examination 
of  any  witnesses.  Vide  Report  of  Royal  Com- 
missioners on  Cnglish  Draft  Code,  pages  32 
and  33. 

As  to  the  proceedings  before  the  grand 
jury,  it  is  part  of  the  stated  case  that 
Bachand,  whose  name  was  on  the  back  of  the 
indictment,  was  examined,  but  took  no  other 
part  in  the  proceedings.  In  these  circum- 
stances, Bachand  was  not  a  stranger  in  the 
jury  room.  His  presence  is  explained  and 
accounted  for  by  the  fact  that  he  was  a  wit- 
ness before  the  grand  jury  [12]  in  this  par- 
ticular case.  And,  if  Bachand  took  no  part 
in  the  proceedings,  I  do  not  think  his  mere 
physical  presence  somewhere  about  could  af- 
fect the  result  of  the  grand  jurors'  delibera- 
tions or  constitute  an  interference  with  the 
privacy  of  their  proceedings.  There  is  no 
impropriety  in  some  one  or  more  proper  per- 
sons being  present  with  the  grand  jury  dur- 
ing their  inquiries  on  bills  of  indictment: 
Reg.  V.  Hughes,  1  0.  &  K.  519,  47  E.  C.  L. 
519.  I  have  not  overlooked  Goby  v.  Wether- 
ill,  [1915]  2  K.  B.  (Eng.)  674,  31  Times 
L.  Rep.  402.  The  stated  case  might  have 
been  more  explicit  on  this  point,  but  when 
the  judge  states  the  fact  to  be  that  Bachand 
"n'a  aucunement  pris  part  atix  deliberations 


614 


CITE  THiS  VOL.'  ANN.  CAS.  1917E. 


qui  eurent  lieu  au  Bujet  du  dit  acte  d'accusa- 
tion."  I  think  he  must  be  assumed  to  mean 
that  he  took  no  part  in  the  finding  of  the 
bill.  It  would  have  been  wiser,  however,  for 
Bachand  to  have  left  the  room  after  giving 
his  evidence  and,  as  a  matter  of  ethics  or 
propriety,  he  should  not  have  been  present  in 
the  box  when  the  bill  was  returned. 

We  must  assume  for  the  purposes  of  this 
appeal  that  Bachand  took  no  part,  ex(!ept  as 
a  witness,  in  the  discussions  or  deliberations 
on  this  indictment  or  in  the  finding  of  the 
true  bill,  and  I  express  no  opinion  as  to 
whether  if  he  had  done  so  the  indictment 
should  have  been  quashed. 

I  attach  little  importance  to  the  observa- 
tions made  to  Brault  who  was  also  a  grand 
juror. 

Davies,  J. — ^This  appeal  is  one  from  a  judg* 
raent  of  the  Court  of  King's  Bench  (Appeal 
Side),  Province  of  Quebec,  refusing,  by  a 
majority,  to  quash  an  indictment  found 
against  the  appellant  on  the  alleged  ground 
that  one  of  the  grand  jury  which  found  the 
indictment  was  interested  and  biased,  having 
been  the  prosecutor.         * 

[13]  I  should  say  that  if  the  facts  proved 
had  shewn  Bachand  to  have  taken  any  part 
in  the  proceedings  or  in  the  consideration  of 
the  bill  found  by  the  grand  jury  of  which  he 
was  a  member,  as  to  which  be  was  interested 
or  biased,  that  would  have  justified  the  appeal 
and  the  quashing  of  the  indictment. 

The  question  is  one  of  fact  capable  of  being 
proved  by  evidence.  The  finding  of  the 
learned  trial  jndge  before  whom  the  motion 
to  quash  was  first  made,  that  the  proof  estab- 
lished that  Bachand  did  not  participate  in 
the  proceedings  of  the  grand  jury  upon  this 
particular  bill  or  in  the  consideration  of  the 
jury's  finding  of  a  true  bill  upon  it,  approved 
of  by  the  court  of  appeal,  if  sustained  by  the 
evidence,  is  sufiicicnt  to  dismiss  the  motion. 

I  am  of  opinion  that  the  evidence  to  shew 
this  non-participation  and  non-interference 
was  properly  admisciible  and  that  it  is  suffi* 
cient  to  uphold  the  findings  of  the  courts 
below. 

X  cannot  accede  to  the  proposition  that  the 
fact  of  one  member  of  a  grand  jury  being 
disqualified  from  interest  or  bias  with  respect 
to  one  of  the  bills  brought  before  that  body 
for  consideration,  affects  the  constitution  of 
the  grand  jury  generally. 

Buch  a  disqualified  person  cannot  take  any 
part  in  the  proceedings  or  findings  of  the 
jury  with  respect  to  the  bill  in  which  he  is 
interested,  but  such  disqualifieation  is  a  per- 
sonal and  limited  one  and  does  not  affect  the 
constitution  of  the  jury  as  a  whole  or  the 
right  of  the  juror  so  partially  disqualified 
from  taking  part  in  all  the  proceedings  or 
findings  of  the  jury  on  other  bills  in  which 
he  has  no  interest  or  bias. 


This  question' of  the  participatiom  or  non- 
participation  of  Bachand  in  the  proceedings 
of  the  grand  jury  upon  tkis  bill,  including 
their  finding  upon  it,  [14]  was  the  main  and 
substantial  question  argued  on  this  appeal. 
There  were  other  subsidiary  qoestloas  men- 
tioned with  respect  to  them.  I  do  not  think 
there  was  anything  in  them  to  justify  this 
oourt  in  interfering  with  the  judgment  ap- 
pealed from. 

iDiNGTOif,  J.*^The  appellant  waa  indicted 
for  perjury  and  the  learned  trial  judge  wa^ 
moved  to  quaah  the  indictment  on  the  ground 
that  the  private  proseeotor  waa  a  member  of 
the  grand  jury  which  •  returned  the  bill  as 
true. 

The  learned  trial  judge  investigated  ihe 
matter  and  dismissed  the  motion  but  reserved 
the  point  raised  thereby  together  with  an- 
other which  developed  during  the  trial. 

In  his  stated  case  separate  questions  were 
asked.  The  court  of  appeal  disposed,  by  their 
unanimous  judgment,  of  the  second,  leaving; 
only  that  bearing  upon  the  motion  to  quasli 
in  regard  to  which  in  that  court  there  were 
dissentient  opinions  which  enabled  the  ac 
cuoed  to  appeal  here. 

The  first  question,  which  thus  comes  before 
us,  was  stated  as  follows:-^ 

''Premiere  QuetftUm, 

"Le  fait  que  Denis  S.  Bachand  avait  ^U 
assign^  comme  grand  jur£  affectait-il  la  1^- 
galit^  de  la  constitution  du  grand  jury,  et. 
ce  dernier  pouvait-il  l^galement  rapporter 
comme  bien  fond^  I'acte  d^accusation  porte 
contre  V^ronneau,  Bachand  n'ayant  aucune- 
ment  pris  part  aux  deliberations  qui  eurent 
lieu  au  sujet  du  dit  acte  d' accusation,  ct  h 
decision  de  cette  Cour  rcnvoyant  la  motion 
de  Vaccuse,  etait-elle  celle  qui  devait  etre 
rendu  ?" 

The  law  applicable  to  tlie  question  raised 
btifore  the  learned  trial  judge  is  stated  iH 
section  899  of  the  Criminal  Code,  as  fol 
lows :  — 

''809.  No  plea  in  abatement  shall  be  al- 
lowed. 

"(2)  Any  objection  to  the  constitution  of 
the  grand  jury  may  be  taken  by  motion  to 
the  court,  and  the  indictment  shall  be  quashed 
if  [15]  the  court  is  of  opinion  both  that  such 
objection  is  well  founded  and  that  the  ac- 
cused has  suffered  or  may  suffer  prejudice 
thereby,  but  not  otherwise." 

The  fact  that  the  private  prosecutor  took 
no  part  in  the  deliberations  on  the  subject 
of  the  accusation  seems  to  me  conclusive 
against  this  appeal.  Ilis  having  been  »^^^' 
moned  and  sworn  as  a  grand  juror  seeni.s  to 
furnish  no  ground  of  objection.  He  was 
bound  to  obey  the  summons  and  be  sworn. 
It  was  not  competent  for  him  to  refuse,  fo' 
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the  very  good  reason  that  the  conduct  of  the 
matter  lay  in  the  hands  of  the  Crown  officer 
and  might  not  come  before  that  grand  jury 
or  they  might  be  directed  by  the  learned  trial 
judge,  under  such  circumstances,  if  he  saw 
fit  for  good  reasons  to  refk^ain  from  dealing 
■with  it. 

We  are  asked  to  presume,  notwithstanding 
the  statement  of  fact  contained  in  the  ques- 
tion which  is  the  boundary  of  any  appellate 
court*8  jurisdiction  herein,  that  in  fact  the 
private  prosecutor  so  summoned  as  a  grand 
juror  did  take  part  in  the  deliberations  in 
question  herein  as  such  grand  juror. 

In  other  words,  we  are  asked  to  presume 
not  only  against  the  stated  fact  but  also 
against  the  presumption  of  law  that  he  did  so. 
Tlie  presumption  of  law  is  that  he  did  not 
and  that  the  Grown  officer  in  charge  saw  to 
it  as  part  of  his  duty>  if  aware  of  his  being 
a  grand  juror,  that  he  was  properly  instruct- 
ed in  that  regard  either  by  the  foreman  or 
the  learned  trial  judge  or  himself,  and  that 
due  order  of  law  was  observed. 

Possibly  he  was  a  witness  and,  as  such, 
before  the  grand  jury  for  such  length  of  time 
aa  the  requirements  of  giving  his  evidence 
or  otherwise  relative  to  the  presentation  of 
the  evidence  in  accordance  with  what  con- 
venience in  the  case  might  demand.  Nothing 
[16]  further  can  be  presumed  as  to  the  fact 
of  his  presence  there. 

Then  it  is  said  he  appeared  with  the  grand 
jury  when  its  foreman  presented  the  "true 
bill"  in  court. 

Again  there  is  no  presumption  to  be  drawn 
therefrom.  For  aught  we  know  he  may  mere- 
ly have  taken  a  seat  in  the  places  assigned  in 
the  court-room  for  the  grand  jurors  which 
be  was  entitled  to  do,  for  many  proper  rea- 
isons.  Other  bills  may,  for  example,  have 
been  returned  by  the  foreman  to  the  court  at 
the  same  time  as  this,  or  have  been  expected 
to  have  been  so  presented. 

The  mere  presentation  by  the  grand  jurors 
of  a  bill  forms  no  part  of  their  deliberations 
and  determination.  That  is  disposed  of  in 
the  grand  jurors*  room  and  the  finding  there 
written  is  simply  handed  in  to  the  court. 
Often  judges  presiding  at  a  busy  court  direct, 
as  they  may,  that  the  foreman  alone  or  such 
number  of  jurors  as  directed  may  do  so,  with- 
out the  whole  panel  appearing. 

And,  assuming  the  worst  that  can  be  said 
<>f  a  private  prosecutor  appearing  under  such 
circumstancees,  it  is  specially  directed  by  the 
^nal  part  of  the  statute  I  quote  that  unless 
the  accused  has  suffered  prejudice  thereby  the 
indictment  must  not  be  quashed. 

I  cannot  find  anything  deserving  serious 
<^n9ideration  in  all  that  has  been  urged  by 
appellant's  counsel  to  maintain  this  appeal. 
To  do  BO  would,  I  submit,  be  a  reversion  to 
^^nicality  which  the  Criminal  Code  and  its 
pTedecessors  did  so  much  during  laat  century 


to  eliminate  from  the  law,  in  order  that  jus^ 
tlce  might  be  done!' 

I  have  assumed  in  favour  of  the  decent 
administration  of  justice,  but  am  not  to  be 
taken  as  expressing  an}'  opinion,  that  in  law 
a  convicted  man  is  entitled  [17]  to  go  free 
simply  because  his  accuser  formed  one  of 
those  grand  jurors  who  presented  his  case  for 
trial.  I  express  no  opinion  on  that  legal 
issue,  nor  shall  I  till  need  be. 

The  appeal  should  be  dismissed. 

Anoltn,  J.  (dissenting). — ^The  defendant 
appeals  to  this  court  under  sections  1013(3) 
and  1024  of  the  Criminal  Code  from  the  judg- 
ment, on  a  case  reserved  under  section  1014 
(2),  affirming  the  verdict  jind  conviction 
recorded  against  him  on  a  charge  of  perjury. 
The  opinion  of  the  majority  ( Archambeault, 
C.  J.,  Lavergne  and  Cross,  J  J.)  was  delivered 
by  Mr.  Justice  Cross.  Carroll  and  Pelletier, 
JJ.,  dissented  on  only  one  of  the  reserved 
questions,  vi2.,  whether  a  motion  to  quash 
the  indictment  had  been  properly  rejected, 
which  is  therefore  the  subject  of  the  present 
appeal. 

On  the  3rd  of  November,  1914,  one  Bachand, 
Who  had  been  unsuccessfully  prosecuted  at 
the  instance  of  the  defendant  on  a  charge  of 
attempted  murder,  laid  a  complaint  against 
the  defendant  of  having  committed  perjury 
in  the  course  of  that  prosecution.  The  de- 
fendant having  been  committed  for  ttial,  his 
case  came  before  the  Court  of  King's  Bench, 
in  October,  1015.  At  this  term  of  the  court 
Bachand  was  a  member  of  the  grand  jury. 
He  was  present  in  the  jury-box  when  the 
grand  jury  was  charged  with  the  considera- 
tion of  the  indictment  preferred  against  the 
defendant,  and  again  when  a  true  bill  was 
returned.  Before  the  defendant  pleaded  to 
the  indictment  a  motion  was  made  on  his 
behalf  that  it  should  he  quashed  because  of 
the  presence  of  Bachand  as  a  member  of  the 
grand  jury,  and  also  because  Bachand  had 
said  to  one  Brault,  also  a  grand  juryman,  the 
following  words: — 

[18]  ''C'est  de  valeur  ce  proems  Ik,  mais  au 
point  ot  on  est  rendu  Ift,  il  va  falloir  que 
moi  ou  Verroneau  parte  de  Coaticook,"  which 
Brault  had  repeated  to  other  members  of  the 
grand  jury,  while  they  were  assembled  for 
deliberation. 

In  the  reserved  case  the  learned  judge 
makes  the  following  statement: — 

'^Avant  adjudication  sur  cette  motion,  11 
fut  ^tabli  devant  la  cour  qu'en  effet  Denis  S. 
Bachand  aVait  4t^  assign^  comme  grand  jur4 
pour  le  dit  terme  d'octobre,  mais  qu'il  n'avait 
aucunement  pris  part  aux  deliberations  du 
grand  jury  sur  I'accusatlon  port^e  contre 
Verroneau.  II  fut  aussi  etabli  que  les  paroles 
susdites  avaient  ^t4  dites  par  Baohand  A. 
Brault  et  que  ce  dernier  les  avait  rapport^cs 
dans  la  salle  des   deliberations   aux   autres 
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grands  jur^;  maia  il  n'a  6i6  aucimemcnt 
etabli  que  ces  paroles  aient  influence  ces  der- 
niers  et  qu'elles  aient  eu  pour  effet  de  deter- 
miner leur  rapport. 

''II  est  vrai  que  Bachand  6tait  dans  la 
botte  des  grands  jur^s  quand  ceux-ci  ont  rap- 
ports I'acte  d'accusation  comme  bien  fond^ 
contre  raccusS." 

In  the  respondent's  factum  it  is  stated  that 
the  fact  that  Bachand  took  no  part  in  the 
deliberation  upon  this  case  "was  proved  by 
the  affidavits  of  two  witnesses  before  the 
court."  These  affidavits  are  not  in  the  reoord 
and,  although  their  production  has  been  de- 
manded, are  not  forthcoming.  In  view  of  tho 
strict  provisions  as  to  the  secrecy  of  all  that 
transpires  in  the  jury-room,  and  the  terms 
of  the  grand  jurors'  oath,  I  find  it  difficult 
to  understand  how  the  learned  judge  was  in 
a  position  to  make  the  statement  which  he 
does  as  to  the  abstention  of  Bachand  from 
taking  part  in  the  deliberations  on  this  case. 
Rex  V.  Marsh,  30  Times  L.  Rep.  (Eng.)  499, 
at  page  237;  Rex  v.  Willmont,  6  Ad.  &  El. 
236,  33  E.  C.  L.  66;  Greenleaf  on  Evidence, 
par.  252;  Taylor  on  Evidence,  par.  943; 
Archbold,  Criminal  Pleading  (23  ed.),  page 
103;  4  Blackstone's  Com.  par.  126.  I  am 
likewise  at  a  loss  to  appreciate  the  force  of 
the  learned  judge's  observation: — 

[19]  ''II  n'a  ete  aucuncment  etabli  que  ces 
paroles  aient  influence  ces  derniers  et  qu'elles 
aient  eu  pour  ^et  de  determiner  leur  rap- 
port." 

As  at  present  advised  I  incline  to  think 
that  we  should  ignore  both  the  statement  that 
Bachand  took  no  part  in  the  deliberations 
upon  the  charge  against  Veronneau  and  also 
the  statement  that  it  was  not  established 
that  the  repetition  of  what  he  had  said  to 
the  juror  Brault  influenced  the  grand  jury. 

But  if  we  are  bound  by  these  statements 
made  in  the  special  case,  it  should  be  pointed 
out  that  it  does  not  appear  (as  indeed  it 
could  not  without  impropriety,  Taylor  on 
Evidence,  para.  943)  whether  the  bill  against 
Veronneau  was  returned  by  the  vote  of  more 
than  seven  members  of  the  grand  jury;  nor 
is  there  an  explicit  statement  that  Bachand 
did  not  vote  upon  the  bill  as  a  grand  jury- 
man although  he  had  refrained  from  taking 
part  in  the  deliberation.  Bachand  having 
l)een  present  in  the  jury-box  when  the  jury 
was  charged  with  the  consideration  of  the 
case  against  the  defendant,  and  again  when 
the  bill  was  returned,  his  presence  in  the 
jury-room  while  it  was  under  deliberation 
.seems  to  be  a  reasonable  inference  whidi  is 
in  nowise  negatived  in  the  case  submitted. 

The  question  reserved  for  the  consideration 
of  the  court  is  stated  in  the.  following 
terms: — 

''Le  fait  que  Denis  S.  Bachand  avait  6t6 
assign^  comme  grand  jure  aiTectait-il  la  le- 


gality de  la  constitution  d»  grand  jury,  et 
ce  dernier  pouvait-il  l^alement  rapporter 
comme  bien  fonde,  I'acte  d'aocuBation  porte 
contre  Verroneau,  Bachand  n'ayaiit  aucune 
mcnt  pris  part  aux  deliberations  qui  eurent 
lieu  au  sujet  du  dit  acte  d'accusation,  et  la 
decision  de  cette  Cour  renvoyant  la  motion 
de  Taccuse,  etait-elle  celle  qui  devait  etre 
rendue?" 

In  answer  to  the  appeal  counsel   for  the 
Crown  takes  the  position  that  there   is  no 
right  of  challenge  to  a  grand  juryman  indi- 
vidually, that  the  remedy  of  an  accused  per- 
son in  the  case  of  a  disqualified  grand  jury- 
man was,  prior  to  the  Criminal  Code,  by  plea 
in  [20]  abatement,  that  sucli  pleas  have  been 
abolished  (Crim.  Code,  sec.  899),  that  a  mo- 
tion to  quash  in  lieu  thereof  is  permitted  only 
in  Uie  case  of  an  ''objection  to  tkc  constitu- 
tion of  the  Grand  Jury"  {ibid,)  and  that  ao 
objection  that  a  member  of  the  grand  jury 
was  not  indifferent  because  of  alleged  inter- 
est is  not  an  objection  to  the  constitution  of 
the  grand  jury.    Rex  v.  Hayes,  9  Can,  Crim. 
Cas.   101.     His  position,  therefore,   is  that, 
although  it  should  be  assumed  that  Bachand 
took   part  in   the   finding   of   the    true  bill 
against  Veronneau,  and  even  that   his  vote 
was    necessary    to    its    return,    nevertheless 
Veronneau  would  be  without  redress  because 
the  law  affords  him  no  remedy.    In  the  alter- 
native  he   maintains   tliat,   in   view    of   the 
statements  in  the  reserved  case,  that  Bachand 
had  taken  no  part  in  the  deliberation  of  the 
grand  jury,  and  that  it  was  not  proved  that 
his  conversation  with  Brault,  though  repeated 
to  the  grand  jury,  had  in  fact  affected  them, 
the  court  cannot  properly  hold,  although  the 
objection  should  be  deemed  well  founded,  that 
"the   accused  has   suffered   or    might  suffer 
prejudice  thereby." 

It  seems  unnecessary  to  consider  the  some- 
what debated   question  whether   there  is  a 
right  of  challenge  to  the  polls  in  the  case  of 
a  grand  jury.     I  appreciate  the  force  of  the 
argument  ah  inconvenienti  pressed  in  the  Rex 
V.  Sheridan,  31  How.  St.  Tr.  (Eng.)  543,  aud 
incline  to  the  view  that  luider  the  old  prac- 
tice an  objection  to  a  grand  juryman  would 
be  properly  made  when  the  accused  was  ar- 
raigned either  by  plea  in   abatement  or  by 
motion  to  quash  tlie  indictment.    I  agree  with 
Mr.  Justice  Cross  that  either  course  would 
seem  to  have  been  open,  the  latter,  however, 
being  the  only  method  available  when,  as  maj 
often    happen,    the    defendant    first   became 
aware  of  the  ground  pf  objection  after  he  had 
pleaded  [21  ]  "not  guilty."    Since  the  adoption 
of  the  provision  of  the  Criminal  Code  abolish- 
ing all  pleas  in  abatement  the  remedy  is  by 
motion  to  quash. 

I  also  agree  with  Cross,  J.,  that  the  view 
that  the  phrase  "any  objection  to  the  consti- 
tution of  the  grand  jury"  (Crim.  Code,  899, 
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see.  2),  covers  only  objections  based  on  lack 
by  jurors  of  jqiialifications  expressly  pre- 
scribed by  provincial  statute  law,  or  on  dis- 
qualification of  the  officer  charged  with  the 
duty  of  selecting  and  summoning  the  grand 
jury,  seems  to  be  too  narrow.  Anything 
"which  destroys  the  competency  of  the  grand 
ju-y  as  a  whole  or  the  competency  of  any 
of  its  members,  I  think,  affects  the  constitu- 
tion of  that  body  and  affords  a  ground  of 
objection  which  may  be  raised  by  a  motion 
to  the  court  under  section  899.  A  grand 
jaror  may  be  well  qualified  as  to  all  the 
cases  on  the  docket  save  one  and  wholly  unfit 
to  pass  upon  that  one.  As  to  that  case  the 
jury  would  not  be  properly  constituted  while 
he  sat  upon  it. 

In  the  Rex  v.  Hayes,  9  Can.  Crim.  Cas. 
101,  the  contrary  view  was  taken,  apparently 
based  largely  upon  what,  with  respect,  would 
tppcar  to  have  been  a  misconception  of  sec- 
tion 662  of  the  Criminal  Code  then  in  force. 
"Every  person  qualified  and  summoned  as 
a  grand  or  petit  juror,  according  to  the  laws 
in  force  for  the  time  being  in  any  Province 
of  Canada,  shall  be  duly  qualified  to  serve 
as  such  juror  in  criminal  cases  in  that  Prov- 
ince.** 

Apart  from  any  question  as  to  the  consti- 
tutional validity  of  this  section  as  a  provi- 
sion dealing  with  the  constitution  of  the  court 
rather  than  with  criminal  procedure,  it  should 
be  noted  that  the  qualification  which  it  de- 
clared   sufficient   was  not  merely  that   pre- 
scribed by  the  provincial   statute   law,   but 
qualification  '^aeeording  to  the  laws  in  force 
for  the  time  being  in  any  Province  of  Can- 
ada.'*   [22]  I  know  of  no  law  in  force  in  any 
province  which  has  taken  away  the  common 
law  right  to  object  to  a  juror  propter  affectum 
or  deprived  an  aecused  in  the  Province  of 
Quebec  of  the  right,  which  exists,  as  in  Onta- 
rio and  the  other  older  provinces,  before  con- 
viction for  an  indictable  offence,  to  have  his 
case  passed  upon  first  by  a  body  of  Impartial 
;^and  jurors  and  afterwards  by  a  petit  jury 
likewise    composed    of    indifferent    men.      4 
Blackstone's  Com.  para.  306. 

The  disqualification  of  interest — propter 
<'^€ctutn — crests  upon  the  common  law  max- 
im,  "that  no  man  is  to  be  a  judge  in  his 
own  case,"  which,  as  Lord  Campbell  said  in 
Dimes  v.  Grand  Junction  Canal,  3  H.  L.  Cas. 
(£ng.)  759,  "it  is  of  the  last  importance 
•  •  .  should  be  held  sacred.  And  that  is 
&ot  to  be  confined  to  a  cause  in  which  he  is 
a  party  but  applies  to  a  cause  in  which  he 
has  an  interest.** 

The  presence  of  one  interested  justice  on  a 
^ch  of  magistrates  renders  the  court  im- 
Foperly  constituted  and  vitiates  the  pro- 
ceeding, although  the  majority,  without  reck- 
oning his  votCf  favoured  the  decision:  Reg. 
V.  Justices  of  Hertfordshire,  6  Q.  B.  753,  51 
^'  C.  L.  753.    The  same  rule  is  applicable  to 


a  grand  jury.  Reg.  v.  Upton  St.  Leonard's, 
10  Q.  B.  827,  59  E.  C.  L.  827.  The  case  last 
cited  is  also  particularly  in  point  because  of 
the  statement  made  by  Bachand  to  Brault, 
and  repeated  to  the  other  grand  jurors,  which 
not  only  put  Bachand's  interest  in  the  prose- 
cution beyond  doubt,  but  was  of  a  character 
*'not  unlikely  to  infiuence  the  grand  jury  in 
their  decision." 

The  reasoning  and  grounds  of  decision  of 
Peters,  J.,  in  Reg.  v.  Corbet,  i  P.  E.  Island 
262,  commend  themselves  to  my  judgment 
rather  than  those  which  prevailed  in  the  Rex 
V.  Hayes,  9  Can.  Crim.  Cas.  101. 

[23]  As  already  stated  I  am  unable  to 
agree  with  the  view  taken  by  Mr.  Justice; 
Cross  that  evidence  was  legally  received  that 
the  juror  Bachand,  though  apparei.vly  pres- 
ent in  the  grand  jury  room,  did  not  partici- 
pate in  the  discussion  of  Veronneau's  case. 
Jt  would,  in  my  opinion,  be  a  practice  fraught 
with  very  grave  dangers  to  enter  upon  any 
such  inquiiy.  The  illegality  of  the  presence 
of  a  mere  stranger  in  a  jury-room  is  illus- 
trated by  the  recent  case  of  Goby  v.  Wetherill 
[1915]  2  K.  B.  674.  The  presence  of  a  person 
disqualified  by  interest,  himself  a  member  of 
the  body,  must  be  still  more  objectionable. 
Moreover,  as  already  pointed  out,  the  state- 
ment that  Bachand  did  not  take  part  in  the 
deliberations  of  the  grand  jury  on  the  Veron- 
neau  case  not  only  does  not  negative  his  pres- 
ence in  the  jury-room,  but  is  not  inconsistent 
with  his  having  voted  on  the  finding.  The 
true  principle,  however,  is  that  upon  which 
the  decisions  in  Reg.  v.  Justices  of  Hertford- 
shire, 6  Q.  B.  753,  51  E.  C.  L.  753,  and  Rex 
V.  Lancashire  Justices,  75  L.  J.  K.  B.  (Eng.) 
198,  and  "Reg.  v.  Meyer,  1  Q.  B.  D.  (Eng.) 
173,  proceed.  As  Blackburn,  J.,  said,  in  the 
case  last  cited,  "we  cannot  go  into  the  ques- 
tion whether  the  interested  justice  (juror) 
took  no  part  in  the  matter  ft.  e.,  in  the  dis- 
cussion of  the  case)  .**  See  also  for  a  difTerent 
application  of  the  same  principle,  Reg.  v. 
London  County  Council  [1802]  1  Q.  B. 
(Eng.)   190,  at  page  196. 

As  to  the  statement  of  Bachand  to  grand 
juror  Brault,  repeated  by  the  latter  (proba- 
bly in  Bachand's  presence)  in  the  jury-room, 
it  was  of  a  character  calculated  to  influence 
other  jurymen  and  it  is  impossible  to  know 
whether  it  did  or  did  not  in  fact  influence 
them.  Mr.  Justice  Cross  was  under  the  erro- 
neous impression  that  [24]  "the  learned  trial 
judge  had  found  that  the  communication  did 
not  affect' the  decision  of  the  grand  jury." 

All  that  the  special  case  states  is  that:— 

"II  n'a  ^i4  aucunement  ^tabli  que  ces 
paroles  aient  influence  ces  demiers  et  qu*elles 
aient  eu  pour  effet  de  determiner  leur  rap- 
port." 

The  effect  of  Baohand's  statement  upon  tlie 
grand  jury  is  a  field  of  inquiry  not  open  to 
us.     The   statement   was   improperly   before 


618 


CITE  THIS  VOL.  ANH.  CAS.  1917E. 


them.  It  had  all  the  weight  of  a  communi- 
cation from  one  of  the  body  itself.  The  de- 
fendant is  entitled  to  have  it  aasumed  that 
it  produced  some  eflfect. 

The  accused  has  been  deprived  of  the  sub- 
stantial right  of  having  his  case  passed  upon 
by  a  duly  qualified  and  unbiased  grand  jury, 
and  it  was,  in  my  opinion,  quite  impossible 
when  the  motion  to  quash  was  disposed  of  in 
the  trial  court  to  affirm  that  he  had  not  suf- 
fered or  might  not  suffer  prejudice  thereby. 
Rex  V.  Willmont,  30  Times  L.  Rep.  (Eng.) 
499;  Allen  v.  Rex,  44  Can.  Sup.  Ct.  331.  To 
hold,  as  was  apparently  held  by  one  learned 
judge  in  the  Hayes  case,  9  Can.  Crim.  Cas. 
101,  at  page  118,  that,  because  the  appellant 
was  subsequently  convicted  by  a  petit  jury 
at  the  trial,  to  which  he  was  compelled  to 
proceed  upon  the  rejection  of  his  motion  to 
quash,  it  cannot  be  said  that  he  was  really 
prejudiced  by  anything  which  concerned  the 
action  of  the  grand  jury,  would  entail  a 
denial  of  redress  in  any  case  after  conviction, 
however  gross  the  improprieties  accompany- 
ing the  finding  of  the  indictment,  however 
prompt  the  action  of  the  defendant  in  taking 
exception  thereto,  and  however  erroneous  the 
rejection  of  his  objections. 

In  my  opinion,  the  motion  to  quash  the 
indictment  should  have  been  granted  and  the 
question  submitted  should  be  answered  ac- 
cordingly. 

[25]  Bbodeur,  J.  (dissident), — ^11  s'aglt 
dans  cette  cause  d'un  appel  de  la  decision  de 
la  Cour  du  Banc  du  Roi  maintenant  Tacte 
d'accusatlon  port4  contre  Tappelant. 

L'appelant,  V^^ronneau,  et  M.  Denis  S 
Bachand  sont  ^videmment  deux  citoyens  im- 
portants  de  la  ville  de  Coaticook.  L'un  deux, 
en  effet,  est  un  m6decin  et  I'autre  est  un 
citoyen  dont  la  fortune  est  assez  considerable 
jour  $tre  qualifi^  comme  grand  jur4. 

Ce  sont  deux  ennemis  inv^t^r^s  et  lis  out 
jug^  d.  propos  de  vider  leur  querelle  devant 
les  cours  oriminelles  du  pays. 

Veronnenu  avait  d'abord  port^  une  accusa- 
tion de  tentative  de  meurtre  contre  Bachand, 
iiiais  aprds  proems  ce  dernier  fut  acquitt^. 
A  son  tour,  Bachand  a  port^  une  accusation 
eontre  Veronneau  Taceusant  de  8*Mre  par  jure 
dans  ce  proems  de  tentative  de  meurtre. 

T^e  magistrat  charge  de  TenquSte  prelimi- 
naire  a  trouve  matiftre  ft  proc^  contre  Veron- 
neau sur  I'accusation  de  parjure  ot  un  acte 
d'accusation  a  ete  soumia  au  grand  jure. 

Coincidence  assez  extraordinaire,  nous 
trouvons  que  parmi  les  membres  du  grand 
jury  se  trouvait  etre  Bachand  lui-meme. 
Aussi  quand  Tacte  d*accusation  a  ete  rap- 
porte  comme  bien  fonde,  Veronneau  a  fait 
motion  pour  le  casser  sur  le  principe  que  le 
jury  n'etait  pas  legalement  constitute,  vu  que 


parmi  les  jurea  se  trouvait  6tre  son  propre 
accusateur. 

Une  preuve  par  affidavit  a  ete  faite  IL  ce 
sujet  et  il  paralt  avoir  ete  etabli  d.  la  satis- 
faction du  juge  qui  presidait  au  proems  que 
Bachand  n'avait  pas  pria  part  aux  delibera- 
tions. II  ne  nous  dit  pas  oependant  si  Bach- 
and etait  dans  la  chambre  oH  les  jures  ont 

deiibere. 

II  est  en  preuve  egalement  que  Bachand 
aurait  dit  k  I'un  de  ses  coUegues  du  grand 
jury  qu'au  point  oik  [26]  on  etaient  rendues 
les  choses  "il  va  falloir  que  lui  ou  Veronneau 
parte  de  Coaticook." 

II  a  ete  prouve  egalement  que  Bachand 
etait  dans  la  boite  dee  grands  jur^  quand 
ceux-ci  ont  rapporte  Tacte  d'accusation  comme 
bien  fonde  contre  Veronneau. 

La  question  qui  se  presente  est  done  de 
savoir  si  le  jury  etait  validement  consti tue 
pour  rapporter  Tacte  d'accusatlon  en  ques- 
tion. II  n'y  a  pas  de  doute  sur  Ic  fait  quit 
Bachand  etait  membre  du  grand,  jury  et  qu'il 
a  ete  assermente  comme  tel. 

Le  juge  qui  presidait  au  proces  a  reserve 
your  la  decision  de  la  cour  d'appel  la  ques- 
tion suivante: — 

"Le  fait  que  Denis  8.  Bachand  avait  etc* 
assigne  comme  grand  jure  affectait-il  la  le- 
galite  de  la  constitution  du  grand  jury  et 
ce  dernier  pouvait-il  legalement  rapporter 
comme  bien  fonde  Vacte  d'accusation  porte 
contre  Verroneau,  Bachand  n'ayant  aucunc- 
ment  pris  part  aux  deliberations  qui  eurent 
lieu  au  sujet  du  dit  acte  d'accusation  et  ia 
decision  de  cette  cour  renvoyant  la  motion  de 
raccuse  etaii-elle  celle  qui  devait  6tre  ren- 
due?" 

Les  r6les  d'accusateur  et  de  juge  sont^ 
d'aprte  les  principes  primordiaux  de  notre 
organization  judiciaire,  absolument  incom- 
patibles;  et  la  Couronne  Ta  si  bien  compris 
que  dans  la  cause  actuelle  elle  a  prouve  qae 
Taccusateur,  Bachand,  n'avait  pas  pris  part 
aux  deliberations  qui  ont  eu  lieu  sur  I'acte 
d'accusation  porte  contre  Veronneau. 

Lee  faite  qui  nous  sont  rapportes  par  le 
juge  et  qui  font  la  base  de  la  question  re- 
servee  ne  sont  pent-etre  pas  aussi  detaill^s 
qu'ils  devraient  1*  etre.     Ainsi,  par  exemple, 
je  croi«*  qu'il  aurait  ete  bien   important  "de 
savoir  fti  Bachand  etait  reste  ou  non,  pendant 
les  deliberations  du  jury.     Le  juge  d^lnre 
simplcment  qu'il  n'a  paa  pris  part  aux  de- 
liberations.   Cela  veut-il  dire  qu'il  n'etait  pas 
present  dans  la  chambre  oft  le  jury  a  de- 
iibere?   J'etais  enclin  d'abord  ft  croire  que  le 
fait  de  mentionner  qu'il  n'avait  pas  pris  par* 
aux  [27]  deliberations  aurait  pu  etre  inter- 
prete  comme  encluant  sa  presence  mais  qa'J' 
n'avait  pas  assiste.    Mais,  reflexion  faite,  je 
consid^re  que  la  meilleure  interpretation  qo' 
puisse  etre  donnee  ft  cette  expression  du  jug^ 
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est  (pie  Bachimd  ^taSt  present  mais  qu'il  n'a 
DuIIement  pris  part  aux  deliberations. 

Je  conaid^e  que  dans  les  circonBtances  le 
jury  n'etait  pas  legalement  constitud  pour 
porter  un  acte  d'accusation. 

Chitty  dit:— 

'This  necessity  for  the  grand  inquest  to 
consist  of  men  free  from  all  objection  existed 
at  common  law  and  was  affirmed  by  the  stat- 
ute 11  Henry  XV.,  ch.  9,  which  enacts  that 
any  indictment  taken  by  a  jury,  one  of  whom 
is  unqualified  shall  be  altogether  void  and 
of  no  effect  whatever.  So  that  if  a  man  be 
outlawed  upon  such  a  finding,  he  may,  on 
evidence  that  one  of  the  jury  was  incompe- 
tent, procure  the  outlawry  against  him  to  be 
reversed." 

I^  grand  jury  dans  le  cas  actuel  pouvait 
^tre  legalement  constitue  pour  entendre  d'au- 
tres  causes  qui  lui  seraient  soumises;  mais, 
en  tant  que  la  cause  de  Veronneau  est  con^ 
cern4e,  je  consid^re  qu'il  n'etait  pas  l^ale- 
ment  conatitue. 

Je  ne  saurais,  par,  consequent,  concourir 
dans  Topinion  exprimee  dans  la  cause  de 
Reg.  V.  Hayes,  9  Can.  Crim.  Cas.  101.  Je 
crois  que  le  principe  qui  a  ete  enonc6  dans 
la  cause  de  Reg.  v.  McGuire,  4  Can.  Crim. 
Gas.  12,  est  plus  acceptable  et  plus  conforms 
i  notre  organisation  judiciaire. 

Pour  ces  raisons,  je  serais  d'opinion  que 
Tacte  d'accusation  profere  centre  Veronneau 
devrait  6tre  annule  et  que  Tappel  devrait 
Hre  maintenu  avec  depens. 

Appeal  dismissed. 

NOTE. 

Hie  reported  case  holds  that  an  indictment 
for  perjury  is  not  vitiated  by  the  fact  that 
the  compTainant  is  a  member  of  the  grand 
jury  by  which  it  is  found,  he  taking  no  part 
in  the  deliberations  of  the  jury  on  that  in- 
dictment. The  effect  on  the  validity  of  an 
indictment  of  the  fact  that  the  complainant 
j«  a  member  of  the  grand  jury  is  discussed  in 
the  note  to  Krause  v.  8tate,  Ann.  Cas.  1912B 
7W. 
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ftape  —  Indiotmeiit  —  ATennent  that 
ProseeutriiE  Was  Hnanam  Being. 

An  indictment  charging  rape  on  a  female 
mder  the  age  of  consent  and  that  she  was 


not  then  and  there  the  wife  of  accused  is  not 
erroneous  in  failing  to  charge  an  assault  or 
aver  that  prosecutrix  was  a  human  being. 

Evidence  —  Subsequent  Aots. 

In  a  statutory  rape  case,  evidence  of  acts 
of  intercourse  after  the  one  relied  on  for  con- 
viction is  admissible. 

[See  8  Ann.  Cas.  460;  18  Ann.  Cas.  442; 
Ann.  Cas.  1915D  164.] 

Instmotions    —    As    to    Possibility    of 
Unjust  Proseemtion. 

An  instruction  that  rape  cases  are  prose- 
cutions attended  with  great  danger,  and  af- 
ford an  opportunity  for  the  display  of  malice 
and  private  vengeance,  such  charges  being 
easily  invented  and  maintained,  and  that  the 
jury  should  hesitate  io  convict  solely  on  the 
testimonv  of  the  prosecutrix,  is  prvperly  re- 
fused, wnere  there  is  nothing  in  thn  record 
to  indicate  that  the  prosecution  for  statutory 
rape  was  instituted  through  malice  or  for 
private  vengeance. 
Criminal  Law  —  Pnblio  Trial. 

Under  Const,  art.  3,  §  16,  declaring  that  in 
all  criminal  prosecutions  j^ccuscd  shall  have 
the  right  to  a  public  trial,  there  is  a  pre- 
sumption of  prejudice  where  accused  shows 
that  he  was  denied  a  public  trial. 

[See  note  at  end  of  this  case.] 

Sasie. 

The  right  of  an  accused  person  to  a  pub- 
lic trial  guaranteed  by  Const,  art.  3,  §  16, 
may  be  waived. 

[See  note  at  end  of  this  case.] 

Same* 

The  right  of  an  accused  to  a  public  trial 
guaranteed  by  Const,  art,  3,  §  16,  is  not  in- 
fringed, because  the  courtroom  is  not  large 
enough  to  include  all  persons,  or  because  of 
an  order  closing  the  doors  after  the  room  is 
filled. 

[See  note  at  end  of  this  case.] 

Same. 

Notwithstanding  Const,  art.  8,  §  16,  guar- 
anteeing to  an  accused  person  a  right  to  a 
public  trial,  the  trial  court  has  the  right  to 
preserve  decorum,  and  may  exclude  persona 
for  disorderly  conduct,  or  because  they  im- 
pede the  due  administration  of  the  law. 

[See  note  at  end  of  this  case.] 

Saxae. 

In  a  criminal  prosecution,  the  court  made 
an  ordor  that  on  account  of  the  nature  of  the 
case  the  bailiffs  should  not  admit  any  mem- 
bers of  the  public  who  were  not  already  in 
the  courtroom,  and  that  persons  then  in  the 
courtroom  could  not  leave  and  return.  .  The 
court  excepted  newspaper  men  and  attorneys. 
It  is  held  that  the  court  could  not,  under 
Const,  art.  3,  §  16,  exclude  all  members  of 
the  public  on  account  of  the  nature  of  the 
case. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Gallatin  coun- 
ty:    Law,  Judge. 

Criminal  action.  Lewis  Keeler  convicted 
of  statutory  rape,  and  appeals.  The  facts  are 
stated  in  the  opinion.    Revebsed. 
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George  D,  Pease  for  appellant. 
J.  B,  Poindexter  and  J,  H,  Alvord  for  re- 
spondent. 

[209]  HoLLOWAY,  J. — ^The  appellant,  con- 
victed of  statutory  rape,  assigns  forty-three 
alleged  errors,  presenting  seven  different 
grounds  upon  which  he  claims  the  judgment 
sliould  be  reversed.  These  grounds  we  shall 
briefly  consider  in  theii*  order: 

1.  It  is  contended  the  information  does  not 
state  a  public  offense  because,  though  charg- 
ing *'rape  under  the  age  of  consent,"  in  that 
the  appellant  did  on  the  day  named  willfully, 
unlawfully  and  feloniously  have  and  ac- 
compIiKh  an  act  of  sexual  intercourse  with 
and  upon  the  complaining  witness,  then  and 
there  a  female  under  the  age  of  eighteen 
years,  to  wit,  of  the  age  of  thirteen  years, 
and  not  then  and  there  the  wife  of  the  ap- 
pellant, there  was  a  fatal  omission  to  charge 
an  assault  or  to  aver  that  the  complainant 
was  a  h\iman  being.  Counsel  does  not  argue 
this  matter  very  strongly,  and  we  commend 
his  discretion  in  that  regard.  The  purpose  of 
an  information  is  to  inform  the  accused  of 
the  nature  and  cause  of  the  accusation  against 
him.  To  do  this  it  was  not  necessary  in  the 
present  instance  to  allege  an  assault;  and,  as 
everyone  else  possessing  rudimentary  intelli- 
gence would  know  that  "rape  under  the  age 
of  consent  upon  a  female  [naming  her]  not 
the  wife,"  etc.,  necessarily  implies  a  human 
being  as  the  victim,  we  cannot  assume  that 
the  appellant  or  liis  counsel  were  left  in  the 
dark  [210]  upon  the  subject.  The  informa- 
tion is  sufTicient.  (People  v.  Gilbert,  199  N. 
Y.  10,  20  Ann.  Cas.  769,  and  note  776,  92 
N.  E.  85.) 

2.  Complaint  is  made  that  the  court  re- 
ceived evidence  of  other  acts  of  intercourse 
between  the  appellant  and  the  prosecutrix  oc- 
curring within  six  weeks  after  the  act  relied 
on  for  a  conviction.  The  admissibility  of 
such  evidence  in  cases  of  this  character  is 
not  now  open  to  question.  (State  v.  Harris, 
51  Mont.  496,  164  Pac.  198;  People  v.  Koller, 
342  Gal.  621,  76  Pac.  500.) 

3.  It  is  urged  that  the  appellant  was  not 
given,  a  fair  and  impartial  trial  because  of 
some  remarks  by  the  district  judge.  We  have 
considered  all  the  instances  specified,  and  find 
that  the  remarks  complained  of  were  elicited 
by  the  overzeal  of  appellant's  counsel.  Wo 
are  unable  to  see  that  they  were  inappropriate 
under  the  circumstances.  It  may  as  well  be 
understood  that  the  trial  judge  possesses 
functions  somewhat  greater  than  those  of  a 
silent  moderator,  and  that  it  is  his  right  and 
his  duty  to  see  that  the  witnesses  are  pro- 
tected from  misrepresentation,  that  they  are 
understood,  and  that  the  trial  itself  is  con- 
ducted with  reasonable  expedition.  We  do 
not  feel  that  the  presiding  judge  abused  that 
discretion  in  the  present  case. 


4.  Alleged  undue  reatrictloA  of  the  right  of 
cross-examination  is  assigned.  Only  one  in- 
stance is  specified,  and  that  instance  relates 
to  a  matter  which  was  wholly  and  manifestlj 
immaterial. 

6.  The  sufficiency  of  the  evidence  to  justify 
the  verdict  is  attacked  solely  upon  the  ground 
of  failure  to  prove  the  venue.  We  think  it 
barely  possible  to  deduce  from  the  testimony 
that  the  act  occurred  in  Gallatin  county  as 
charged,  but,  since  the  cause  must  be  remand- 
ed for  a  new  trial,  further  consideration  of 
this  matter  will  be  omitted. 

6.  Complaint  is  made  of  the  refusal  of  the 
following  instruction:  "You  are  instructed 
that  this  class  of  prosecutions  are  attended 
with  great  danger  and  afford  an  opportunity 
for  the  display  of  malice  and  private  venge- 
ance. Charges  of  this  kind  may  be  easily  in- 
vented and  maintained,  and  the  jury  are 
[211]  cautioned  of  the  danger  of  a  conviction 
on  the  sole  testimony  of  the  prosecutrix. 
And  if,  after  considering  the  testimony  in 
the  case,  you  have  any  reasonable  doubt  of 
the  guilt  of  the  defendant,  then  it  is  your 
duty  to  acquit  the  defendant."  Without  giv- 
ing any  reason  or  citing  any  authority,  coun- 
sel contents  himself  with  the  statement  that 
this  instruction  should  be  given  in  every  trial 
for  rape.  We  differ,  and  question  its  pro- 
priety in  any  case.  The  courtV  instruction 
No.  10  went  as  far  as  any  cautionary  instruc- 
tion ought  to  go,  and  there  is  nothing  in  this 
record  to  warrant  the  suggestion  that  private 
maliee  or  revenge  were  at  all  involved. 

7.  The  giving  of  instruction  No.  16  is  urged 
as  error,  but  upon  the  theory  that  other 
acts  of  intercourse  than  the  one  alleged  were 
inadmissible.  As  this  theory  is  wrong,  the 
objection  must  fall. 

8.  The  principal  ground  of  complaint  i« 
that  the  defendant  was  denied  a  public  trial. 
This  cause  was  brought  to  trial  on  November 
19.  On  the  morning  of  November  20  a  jury 
was  secured,  and,  when  the  first  witness  was 
called,  the  following  proceedings  took  place: 

"The  Court:  On  account  of  the  nature  of 
the  case  the  bailiffs  are  instructed  not  to  al- 
low any  one  else  in  the  courtroom.  Those 
who  are  in  the  courtroom  now  may  remain 
until  they  get  ready  to  retire,  but  after  yo" 
onee  leave  you  cannot  return,  and  no  one  else 
will  be  allowed  to  come  in. 

"Mr.  Pease:  We  object  to  your  Honor's  ex- 
cluding the  public  from  a  trial  of  this  causi'. 
and  ask  that  your  Honor  admit  all  persona 
of  mature  age  to  witness  the  trial  or  to  bo 
present  at  this  trial  if  they  so  desire. 

"The  Court:  The  i-e^uest  is  denied.  Tliis 
rule  is  not  meant,  however,  to  apply  ^  ^^' 
ffceirs  of  the  court  and  newspapermen.  ^  the 
defendant  wants  the  newspapermen  in-  ^^^ 
them  in.  I  will  except  newspapermen;  that 
is,  if  the  defendant  wants  them;  and,  if  h* 
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does  not  want  them,  we  will  M  them  stay 

out." 

The  trial  was  not  concluded  until  Novem- 
ber 21.  In  the  minutes  of  the  court  lor  the 
20th,  approved  and  signed  by  the  judge  who 
made  the  order^  is  this  recital: 

[212]  "Upon  application  of  the  county  at- 
torney all  persons  except  court  officers,  at- 
torneysy  doctors  and  reporters  are  excluded 
from  the  courtroom/' 

It  would  aeem  that  the  members  of  this 
court  ought  to  be  able  to  determine  from 
this  record  whether  a  reasonable  representa- 
tion of  the  general  public  was  or  was  not  per- 
mitted to  witness  the  trial.  If  necessary,  we 
would  assume  that  the  court  enforced  the 
order  as  made;  but  the  minute  entry  fur- 
nishes ample  proof  of  that  fact.  We  will  not 
assume,  however,  that  the  spectators  present 
when  the  order  was  made,  on  the  morning  of 
November  20,  stayed  in  the  courtroom  con- 
tinuously throughout  the  day,  throughout  the 
night  following,  and  so  much  of  the  21st  as 
elapsed  until  the  trial  was  concluded.  The 
order  recites  that  it  was  made  "on  account 
of  the  nature  of  the  case."  The  order  is  in- 
consistent in  itself.  If  there  was  anything 
in  the  nature  of  the  action  or  in  the  evidence 
which  might  tend  to  corrupt  the  morals,  it 
would  seem  that  the  same  protection  was  due 
to  thoee  present  when  the  order  was  made, 
as  to  others  who  might  seek  admission.  Just 
why  those  then  present  were  permitted  to  stay 
while  others  similarly  situated  were  excluded 
ia  nowhere  explained.  In  our  judgment,  the 
order  was  made  capriciously,  or  it  is  to  be 
treated  as  excluding  the  public  from  the  trial 
for  no  other  reason  than  that  in  the  judgment 
of  the  court  the  evidence  adduced  would  be 
nnfit  for  people  of  mature  age  to  hear.  We 
sre  bound  to  accept  the  latter  of  these  alter- 
natives, andy  though  the  motive  which 
prompted  the  order  may  have  been  ever  so 
worthy,  the  order  itself  is  indefensible. 

The  Constitution  declares  that  in  all  crim- 
inal prosecutions  the  accused  shall  have  the 
right  to  a  public  trial.  (Sec.  16,  Art.  III.) 
Just  what  is  meant  by  a  public  trial  ha3  been, 
the  subjeei  of  some  discussion*,  but,  with  a 
single  exception,  we  undertake  to  say  that 
BO  court  of  last  resort  in  this  country  has 
«^er  sustained  an  order  of  the  character  of  the 
one  before  us^  when  timely  objection  to  it  was 
interposed. 

People  T.  Hall,  61  App.  Div.  57,  64  N.  Y. 
S.  433,  by  an  intermediate  court  of  New  York, 
i*  cited  to  sustain,  the.  lower  [213]  court  here. 
In  making  the  order  the  court  in  that  case 
said  to  counael  for  the  defendant :  "If  there 
is  any  person  .  .  .  you  desire  to  have  in 
the  eourtroom  for  the  protection  of  your 
client's  rights,  the  court  has  no  intention  of 
*3icludiiig  any  such  person."  W^e  are  also  in- 
formed in  the  opinion  that:     "During  the 


trial  persons  were  admitted  on  the  suggestion 
of  the  defei^dant's  counsel,  and  the  court  made 
it  plain  that  any  people  the  defendant  desired 
to  attend  would  not  be  excluded.''  Further  in 
the  course  of  the  opinion  the  court  said :  "That 
the  protection  of  a  public  trial  must  be  given 
to  every  defendant  charged  with  a  crime  is 
obvious.  No  court  in  this  nation  has  ever 
held  otherwise,  so  far  as  I  am  able  to  ascer- 
tain. That  principle  must  be  held  unimpaired, 
but  its  retention  does  not  entirely  wrest  from 
the  trial  judge  the  discretion  to  conduct  the 
trial  consonant  witli  good  morals,  common 
decency,  and  in  an  orderly  manner."  What- 
ever else  may  be  said  of  certain  of  the  court's 
observations,  the  facts  differentiate  the  New 
York  case  from  the  one  before  us. 

In  Reagan  v.  U.  S.  202  Fed.  488,  44  L.II.A. 
(N.S.)  583,  120  C.  C.  A.  627,  the  ci-'^uit  court 
of  appeals  for  the  ninth  circuit  approved  an 
order  excluding  the  public  from  a  certain  trial 
for  no  other  reason  than  as  stated  by  the  trial 
judge:  "I  believe  many  are  here  out  of 
morbid  curiosity;  second,  I  feel  that  the 
jurors  in  the  box  can  listen  to  the  testimony 
better  if  not  bothered  by  the  people  in  the 
courtroom;  and,  in  the  third  place,  I  am  not 
feeling  good  myself  this  morning,  and  I  can 
listen  to  the  testimony  of  the  witnesses  and 
objections  of  counsel  better  than  if  I  am 
bothered  with  noise  in  the  courtroom."  After 
referring  to  some  of  the  authorities,  the  court 
of  appeals  disposed  of  the  question  and  said: 
*'We  think  the  better  doctrine  is  that  it  is  not 
reversible  error  to  exclude  the  spectators  as 
was  done  by  the  order  of  the  court  in  the  case 
at  bar,  when  there  is  no  showing  whatever 
that  the  defendant  was  prejudiced  thereby,  or 
deprived  of  the  presence,  aid,  or  counsel  of 
any  person  whose  presence  might  have  been  of 
advantage  to  him."  Just  how  a  defendant 
could  show  that  he  was  prejudiced  by  an 
order  excluding  the  public  or  that  the 
presence  of  a  particular  [214]  person 
or  of  the  public  '  could  have  been  of 
advantage  to  him  is  not  disclosed,  and  such 
reasoning  has  been  condemned  by  the  courts 
everywhere.  With  equal  propriety  the  court 
might  deny  a  defendant  charged  with  a 
felony  the  right  to  a  trial  by  a  jury,  and  then 
insist  that  the  defendant,  found  guilty  by  the 
court,  must  show  prejudice  by  demonstrating 
that  a  jury  would  have  reached  a  different 
result. 

The  Constitution  guarantees  to  a  defend- 
ant charged  with  crime,  whether  innocent  or 
guilty,  a  public  trial,  and  when  the  right  is 
denied  him,  he  has  not  had  a  fair  and  im- 
partial trial  within  the  meaning  of  the 
Constitution,  and  all  that  can  be  required  of 
him  is  that  he  make  known  the  fact  of  the 
denial,  and  the  law  imputes  prejudice. 

The  only  decision  by  a  eourt  of  last  resort 
approving  an  order  which  had  the  effect  of 
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denying  a  public  trial  to  a  person  charged 
with  crime  is  to  be  found  in  State  v.  Johnson, 
26  Idaho  609,  144  Pac.  784.  The  order  of 
the  trial  court  was  that:  "During  the  trial 
of  this  case  all  spectators  will  be  excluded 
from  the  courtroom."  And  in  approving  it 
the  supreme  court  said:  "In  cases  like  the 
one  at  bar,  where  the  evidence  is  of  a  very 
immoral  and  disgusting  nature,  we  do  not 
think  the  court  erred  in  excluding  the  general 
public  from  the  courtroom  during  the  trial. 
Of  course,  the  friends  of  the  defendant  who 
desired  to  be  ptesent  and  the  officers  of  the 
court,  including  members  of  the  bar,  ought 
not  to  be  excluded;  but  to  exclude  the  general 
public  who  only  have  a  curiosity  to  hear  the 
revolting  details  of  a  rape  case  does  not  de- 
prive a  defendant  of  a  public  trial  as  provided 
by  the  Constitution  and  statutes  above  cited." 
If  the  trial  court  employs  the  term  "spec- 
tators" in  its  common,  ordinary  acceptation, 
then  any  friend  of  the  defendant  present 
merely  as  a  looker-on,  an  observer,  or  a  wit- 
ness to  the  proceedings  was  excluded  in  vio- 
lation of  the  rule  which  the  court  announces, 
and  there  is  nothing  in  the  opinion  to  indicate 
that  any  different  meaning  was  intended  to 
apply.  Who  shall  determine  whether  a  spec- 
tator is  drawn  to  the  courtroom  by  idle 
curiosity  or  by  interest?  What  test  shall  be 
applied  and  ivhat  shall  constitute  [215]  inter- 
est sufficient  to  justify  his  presence?  Why 
should  an  exception  be  made  in  favor  of  a 
friend  of  the  defendant  while  the  taxpayer, 
who  is  interested  to  know  how  the  public 
servants — the  judge,  the  county  attorney,  the 
sheriff,  etc. — perform  their  work,  is  excluded? 
And  why  make  an  exception  in  favor  of  mem- 
bers of  the  bar  who  are  not  interested  in  the 
trial  of  the  case.  Is  it  because  lawyers  are 
presumed  to  be  immune  against  the  influence 
of  testimony  "of  a  very  immoral  and  disgust- 
ing nature,'*  or  is  it  because  members  of  the 
legal  profession  enjoy  some  special  privilege 
not  open  to  the  laymen?  The  bare  statement 
of  such  propositions  is  their  own  refuta- 
tion. 

In  State  v.  McCool,  34  Kan.  617,  9  !Pac.  745, 
the  court,  at  the  instance  of  the  county  at- 
torney, requested  all  ladies  present  to  leave 
the  courtroom,  as  the  public  prosecutor  was 
about  to  refer  to  evidence  "unfit  for  ladies  to 
hear."  The  alleged  misconduct  of  the  county 
attorney  in  making  the  request,  and  not  the 
invasion  of  the  defendant's  constitutional 
right  by  the  court,  was  the  ground  of  error 
assigned,  and  the  opinion  proceeds  upon  that 
theory,  and  does  not  discuss  the  question  of 
constitutional  law. 

Kobertson  v.  J?tate,  64  Fla.  4.37,  60  So.  118, 
and  State  v.  Xyhus,  19  N.  D.  326,  27  L.K.A. 
(N.S.)  487,  124  N.  W.  71,  are  sometimes 
cited  as  authority  for  excluding  the  public 
from  the  trial  of  a  criminal  case,  but  neither 


supports  sudh  doctrine.  In  the  first  case, 
court  officers,  witnesses,  the  jurors,  attorneys, 
the  parties  and  "all  persons  directly  interest- 
ed in  the  case"  were  allowed  in  the  courtroom, 
while  in  the  latter  the  jurors,  officers  of  the 
court,  attorneys,  litigants  and  their  at- 
torneys, witnesses,  and  "any  other  person  or 
persons  whom  the  several  parties  may  request 
to  remain"  were  permitted  to  be  present, 

But^  whatever  may  be  said  of  these  de- 
cisions or  of  the  views  entertained  elsewhere, 
this  court  ought  not  to  give  to  our  own 
Constitution  such  a  construction  as  will 
sterilize  its  most  vital  parts.  Article  III  is 
popularly  referred  to  as  our  Bill  of  Rights; 
but,  if  the  power  to  annul  its  provisions  is 
vested  in  the  district  courts,  then  the  appel- 
lation is  a  misnomer.  These  [216]  guaranties 
were  not  intended  as  mere  glittering  generali- 
ties, but  to  serve  useful  and  practical  ends. 
With  equal  propriety  might  the  court  have 
denied  this  defendant  the  right  to  bail,  the 
right  to  counsel,  the  right  to  process  to  com- 
pel the  attendance  of  witnesses  in  his  behalf, 
or  the  right  to  trial  by  jury.  It  was  never  in- 
'tended  that  these  guaranties  might  be 
ignored,  set  aside  or  evaded. 

The  courts  quite  generally,  though  not  uni- 
formly, hold  that  this  provision  for  a  pub- 
lic trial  is  so  far  for  the  personal  benefit  of 
the  accused  that  he  may  waive  it,  and  that  he 
does  waive  it  by  failing  to  object  to  the  order 
of  exclusion  (People  v.  Swafford,  f%5  Cal.  223, 
3  Pac.  809;  Benedict  v.  People,  2S  Colo.  126, 
46  Pac.  637;  Button  v.  State,  123  Md.  373, 
Ann.   Cas.   1916C  89,  91   Atl.  417;   State  v. 
Nyhus,  above),  or  by  requesting  the  order 
himself.     (Carter  v.  State,  99  Miss.  435,  54 
So.   734.)      The  provision  is   to  be  given  a 
reasonable  construction.     It  is  not  to  be  as- 
sumed that  it  was  intended  to  impose  sense- 
less or  impossible  conditions.    When  the  au- 
thorities have  made  reasonable  provision  for 
a  courtroom,  complaint  cannot  be  made  that 
it  has  not  seating  capacity  sufficient  to  ac- 
commodate   the    entire    population    of    the 
county;    nor  can   complaint  be  made  of  an 
order  which  closes  the  doors  after  the  court- 
room is  filled:     (Myers  v.  State,  97  Gt.  76, 
25  S.  E.  252 ;  State  v.  Brooks,  92  Mo.  542,  5 
S.  W.  257,  330;  Jackson  v.  Com.  100  Ky.  239, 
66  Am.   St.   Rep.   336,  38  S.  W.  422,  1091; 
Kugadt    V.    State,    38    Tex.    Crim.    681,   44 
S.  W.  989.)     And  this  provision  is  to  be  con- 
strued with  others.     Tlie  same  Constitution 
which  guarantees  a  public  trial  creates  the 
district  courts  of  this  state  and  clothes  theffl 
with  the  powers  necessary  to  preserve  order 
and  perform  their  allotted  functions  with  be- 
coming dignity  and  decorum,  and  therefore 
the  exclusion  of  persons  for  disorderly  con- 
duct or  because  they  impede  the  due  adminis- 
tration of  the  law,  'is  justifiable.     (Grimmett 
V.  State,  22  Tex.  App.  36,  58  Am.  Rep.  680,  2 
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S.  W.  631;  Lide  v.  State,  133  Ala.  43/  31  So. 
953;  State  ▼.  Callahan,  100  Minn.  63,  110  N. 
W.  342. )  Upon  the  same  principle  the  courts 
may  protect  themselves,  their  officers,  liti- 
gants and  interested  parties,  [217]  from 
characters  dangerous  because  of  their  disposi- 
tion, their  habits  or  physical  condition.  And 
it  may  be  assumed  that  such  courts  have  the 
power,  upon  altogether  different  grounds,  to 
<!fxclude  minors  under  certain  circumstances, 
though  that  question  is  not  before  us. 

Whatever  be  the  history  of  the  origin  of 
this  guaranty,  the  provision  of  our  state 
Constitution  is  to  be  construed  in  the  light 
)f  the  conditions  prevailing  in  Montana  at  the 
(late  of  its  enactment  in  1889.  (State  v. 
Kennie,  24  Mont.  45,  60  Pa.  589.)  If  a  trial 
from  which  all  are  excluded  except  court, 
jury,  witnesses,  counsel,  defendant  and  court 
officers,  including  a  public  stenographer  who 
records  the  entire  proceedings,  constitutes  a 
public  trial,  then  this  provision  is  meaning- 
less, and  does  not  guarantee  anything;  for 
it  must  have  been  understood  by  its  framers 
and  by  the  people  who  enacted  it  that  the 
persons  designated  above  would  of  necessity 
be  in  attendance  upon  the  trial  of  every 
felony  case  at  least,  a^  the  constituents  of 
the  judicial  machinery  then  recognized  by 
law.  It  must  be  that  the  framers  of  our 
fundamental  law  understood  that,  in  order 
for  a  trial  to  be  public,  the  attendance  cannot 
be  limited  to  those  persons  whose  presence 
would  be  necessary  in  order  to  conduct  the 
trial.  It  has  always  required  something  more 
than  this  to  constitute  a  public  trial,  and 
to  this  fact  our  legislatures  have  added 
emphasis. 

Long  before  the  Constitution  was  adopted 
the  statutes  declared :  "The  sittings  of  every 
court  of  justice  shall  be  public  except  as  pro- 
vided in  the  next  section."  (Sec.  544,  First 
Div.  Comp.  Stats.  1887.)  The  one  exception 
mentioned  the  trial  of  an  action  for  divorce. 
(Sec.  545,  First  Div.  Comp.  Stats.  1887.)  In 
1S95  the  exception  was  broadened  to  include 
as  well  the  trials  of  actions  for  criminal 
conversation,  seduction  and  breach  of  promise 
of  marriage  (sees.  100,  101,  Code  Civ.  Proc. 
1895),  but  all  within  the  exception  are  civil 
actions;  and  this  legislative  declaration  is 
subject  to  the  rule,  '^Expr-esaio  uniua  eaeolusio 
alieriuB"  The  Constitution  has  declared  for 
public  trials  in  criminal  cases,  and  the  legis- 
latnre  haa  said,  in  effect,  [218]  that  except 
in  civil  actions  enumerated,  the  doors  of  thq 
courtroom  shall  be  open  during  all  the  sit- 
tings of  the  court,  and  that  the  powers  does 
iK)t  exist  anywhere  to  exclude  from  the  court- 
room any  one  sui  juris  who  comes  into  the 
presence  of  the  court  when  there  is  accom- 
modation for  him,  and  who  conducts  himself 
in  a  becoming  manner. 

In  our  judgment,  the  purpose  of  this  consti- 
tutional provision  is  threefold.    Primarily  it 


is  for  the  benefit  of  the  accused — to  afford 
him  the  means  of  proving  a  fact  with  refer- 
ence to  some  question  of  procedure  which  it 
may  become  necessary  for  him  to  prove  in 
order  to  protect  his  rights,  and  to  see  that  he 
is  not  unjustly  condemned.  (State  v.  Os- 
borne, 54  Ore.  289,  20  Ann.  Cas.  627,  103  Pac. 
62.)  But  it  likewise  involves  questions  of 
public  interest  and  concern.  The  people  are 
interested  in  knowing,  and  have  the  right  to 
know,  how  their  servants — ^the  judge,  county 
attorney,  sheriff  and' clerk — conduct  the  pub- 
lic's business.  As  M'as  said  by  the  supreme 
court  of  California:  "In  this  country  it  is 
a  first  principle  that  the  people  have  the 
right  to  know  what  is  done  in  their  courts.'* 
(In  re  Shortridge,  99  Cal.  529,  37  Am.  St. 
Rep.  78,  21  L.R.A.  755,  34  Pac.  227.) 

"The  right  to  have  the  courts  open  is  the 
right  of  the  public."  (State  v.  Copp,  15  N. 
H.  212.)  But  the  public  is  interested  in 
every  criminal  trial  that  court  officers  and 
jurors  are  kept  keenly  alive  to  a  sense  of  their 
responsibility  and  the  importance  of  their 
functions,  and  interested  spectators  by  their 
presence  are  the  most  potent  influence  to  ac- 
complish this  desired  end.  (Cooley's  Const. 
Lim.  2d  ed.  441.)  To  the  credit  of  our  courts 
it  may  be  said  that  the  question  before  us  has 
seldom  arisen,  but,  when  it  has,  the  authori- 
ties with  singular  unanimity  have  upheld  the 
right  guaranteed  by  the  Constitution,  and 
have  given  such  construction  to  the  guaranty 
as  vitalizes  it  and  makes  it  of  practical,  not 
merely  theoretical,  value.  (People  v.  Murray, 
89  Mich.  276,  28  Am.  St.  Rep.  294,  14  L.R.A. 
809,  50  N.  W.  995;  affirmed  in  People  v. 
Yaeger,  113  Mich.  228,  71  N.  W.  491;  State 
V.  Osborne,  above;  State  v.  Hensley,  75  Ohio 
[219]  St.  255,  116  Am.  St.  Rep.  734,  9  Ann. 
Cas.  108,  9  L.R.A.(N.S.)  277,  79  N.  E.  462; 
Tilton  V.  State,  3  Ga.  App.  59,  62  S.  E.  651; 
People  V.  Hartman,  103  Cal.  242,  42  Am.  St. 
Rep.  108,  37  Pac.  153;  Williamson  v.  Lacy,  86 
Me.  80,  26  L.R.A.  506,  29  At  I.  943.) 

Because  of  the  error  cominittinl  in  denying 
the  defendant  a  public  trial,  the  judgment  and 
order  are  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

Brantly»  0.  J.,  concurs. 

Sanneb,  J.  {dissenting). — I  find  myself  un- 
fllble  to  assent  to  the  reversal  of  this  ease.  As- 
suming, for  the  moment,  that  the  order  of 
exclusion  was  indefensible,  the  mere  making 
of  it  would  not  be  reversible  error  in  the 
absence  of  a  showing  that  it  was  so  enforced 
as  to  actually  invade  the  appellant's  right  to 
a  public  trial ;  and,  deeming  the  minute  entry 
to  be  nothing  more  than  the  clerk's  version 
of  the  order  itself,  the  terms  ol  which  appear 
at  large  in  the  trial  proceedings,  I  can  discern 
no  such  showing  in  this  record. 
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The  section  of  our  Constitution  in  which 
the  right  to  a  public  trial  is  recognized  (see. 
16,  Art.  Ill)  deals  with  rights  which  are  to 
obtain  ''in  all  criminal  prosecutions/'  and 
these  rights,  stated  as  in  pari  materia  and 
without  restriction,  except  as  to  the  place  of 
trial,  are  to  be  considered  in  the  same  way. 
They  are  to  be  taken  as  without  restriction, 
or  each  is  to  be  construed  with  reference  to 
its  origin,  to  the  protection  it  was  meant  to 
afford,  and  to  the  conditions  annexed  to  its 
observance.  That  some  of  them  cannot  be 
taken  as  without  restriction  is  conceded 
everywhere,  this  state  included.  The  right  to 
meet  the  witnesses  face  to  face  is  not  abso- 
lute, but  is  subject  to  certain  exceptions,  such 
as  dying  declarations,  documentary  evidence 
and  testimony  given  on  a  previous  hearing 
of  the  same  cause  by  a  witness  who  has  since 
died  or  left  the  jurisdiction  (129  Am.  St. 
Rep.  23  et  seq. ) ;  the  rigtit  to  process  to  com- 
pel the  attendance  of  witnesses  may  be  limit- 
ed as  to  the  number  of  such  witnesses, 
[220]  and  is  limited  in  all  cases  by  the  state 
line  so  far  as  compelling  their  attendance  is 
concerned;  the  right  to  a  speedy  trial  is  uni- 
formly interpreted  to  require  the  accused  to 
wait  until  information  or  indictment  can  be 
filed,  until  the  prosecution  has  had  a  reason- 
able time  to  prepare  its  case,  and  until  the 
court  and  public  officers  can,  without  extraor- 
dinary efforts,  diligence,  or  exertion,  get 
around  to  its  consideration  (U.  S.  v.  Fox,  3 
Mont.  512;  State  v.  Conrow,  13  Mont.  552, 
35  Pac.  240) ;  and,  finally,  the  right  to  an 
impartial  jury  is  held  to  mean  a  jury  com- 
posed of  persons  whose  impartiality,  as 
measured  by  legal  standards,  has  been  estab- 
lished by  legal  means,  and  not  persons  who 
are  without  any  psychological  unfitness. 

That  the  riglit  to  a  public  trial  is  to  be 
similarly  treated  and  cannot  be  applied  "in 
all  criminal  prosecution.^"  follows  from  the 
admission  that  occasions  may  arise  when  tlie 
accused,  though  in  no  wise  responsible,  may 
have  to  submit  to  a  partial  or  a  total  ex- 
clusion of  the  general  public,  as,  in  the  cases 
cited  approvingly  above,  wliere  the  judge  has 
lost  control  of  his  audience  (Grimmett  v. 
State),  where  the  audience  applauds  (Lide  v. 
State),  where  the  mere  presence  of  the  audi- 
ence, though  orderly,  tends  to  embarrass  the 
prosecuting  witness  so  that  she  cannot  tell 
her  story  (State  t.  Callahan,  supra).  It  is 
also  suggested,  and  I  think  with  reason,  that 
under  certain  other  ciroumataaoes  trial  courts 
may  exclude  minors,  doubtless  because,  as 
stated  by  Coole}%  "a  regard  to  public  morals 
and  public  deoency  would  require  that  at  least 
the  young  be  excluded  from  hearing  and  wit- 
nessing the  evidences  of  human  depravity." 
(Const.  Lim.  7th  ed.  p.  441.)  But  minors 
are  certainly  a  part  of  the  public,  and  the 
difference  in  intelligence,  in  moral  suscepti- 
bility, and  in  capacity  to  be  of  benefit  by  his 


presence  is  not  noticeably  less  in  a  person 
the  day  before  than  it  is  the  day  after  he 
attains  majority. 

The  essence  of  the  matter,  as  I  see  it,  is 
that  courts,  charged  with  the  administration 
of  justice,  are  engaged  in  moral  conservation 
of  the  highest  order  and  rest  under  no  obli- 
gation whatever  to  become  centers  of  moral 
infection  in  order  that  the  trial  [221]  may 
be  said  to  be  public,  any  more  than  they  rest 
under  the  obligation  to  make  extraordinary 
efforts  to  take  up  the  trial  in  order  tliat  it 
may  be  said  to  be  speedy.  This  provision 
of  our  Constitution  is  simply  a  reiteration 
and  application  to  this  state  of  the  like  pro- 
vision found  in  the  Sixth  Amendment  to  our 
national  Constitution.  It  had  its  origin  in 
an  age  when  stenographers  were  unknown; 
when  newspapers  were  few  and  under  restric- 
tions. The  abuses  of  secret  or  "star  chamber" 
proceedings  conducted  for  political  ends 
caused  its  formulation,  and  its  object  is  to 
prevent  a  recurrence  of  such  abuses.  It 
ought  not  to  be  made  an  avenue  for  the  es- 
cape of  obvious  guilt  in  a  case  which  bears 
no  sort  of  resemblance  to  these  conditions, 
where,  protected  by  the  stenographic  record, 
the  newspapers,  and  the  presence  of  such 
persons  as  were  pexinitted  to  remain,  no 
chance   for  secrecy   was  possible. 

To  my  mind,  the  order  for  which  this  cause 
is  to  be  reversed  was  a  proper  one,  based  upon 
grounds  far  more  tenable  than  any  inability 
or  indisposition  of  a  judge  to  preserve  order 
in  his  oourtroomi    The  record  shows  that  the 
testimony  was  demoralizing  in  character,  and 
that  the  presiding  judge  knew  it  would  be  so, 
from  the  trial  of  a  companion  case  just  con- 
cluded.    Apart   from   those   occasions  when 
the  maintenance  of  order  or  the  protection 
of  the  aocused  himself  requires  the  courtroom 
to  be  cleared,  there  is  authority  as  well  as 
reason  for  the  view  that  the  right  to  a  pub- 
lic trial  is  not  infringed   if  from  a  regard 
to  public  morals  and  publie  decency  such  an 
order  is  made  in  a  proper  case,  and  this  is 
particularly  true  where  the  order  is  not  ab- 
solute and  does  not  result  in  a  secret  trial 
"notwithstanding   that   those   persons  whose 
presence  could  be  of  no  service  to  the  accused 
and  who  would  only  be  drawn  thither  by  a 
prurient  curiosity  are  excluded  altogether. 
(Cooley's  Const.  Lim.  7th  ed.  441;  Benedict 
V.  People,  23  Colo.  126,  46  Pac.  637;  Reagan 
▼.  U.  S.  202  Fed.  488,  44  L.II.A.  ( N.S. )  oSZ, 
120  C.  C.  A.  627 ;  State  ▼.  Johnwm,  26  Idaho 
600,  144  Pac.  784;   People  v.  Hall,  61  App- 
Div.  67,  64  N.  Y.  S.  438;   State  v.  McCooI, 
34  Kan.  [222]  617,  9  Pac.  746:  Kobertson  v. 
State,  64  Fla.  437,  60  So.  118:  State  r.  Nyhu«, 
10  N.  D.  326,  27  L.R.A.(N.S.)    487,  124  N. 
W.  71 ;  People  v.  Swafford,  66  Cal.  223,  3  P»c. 
809;    People   v.   Kerrigan,    73   Cal.   222,  M 
Pac.  849.) 
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69  Mont.  tOS, 

error  to  order  a  criminal  trial  to  be  held  in  a 
laoarer,  for  the  purpose  of  admitting  a  large 
number  of  spectators,  the  court  saying:  '*Th6 
law  requires  that  trials  shall  be  public,  but 
this  requirement  is  satisfied  by  admitting 
those  who  could  eonveniently  be  acoommo- 
dated  in  the  courtroom,  where  the  law  re- 
quires Buoh  trial  to  be  held  (Rev.  St.  1913, 
§  1162),  without  interrupting  the  calm  and 
orderly  course  of  justice." 


The  earlier  cases  discussing  the  right  of  a 
criminal  court  to  exclude  persons  from  the 
courtroom  are  collected  and  reviewed  in 
State  ▼.  Hensley,  9  Ann.  Gas.  108;  State  ▼. 
Osborne,  20  Ann.  Cas.  627;  and  People  v. 
Hurray,  28  Am.  St.  Rep.  204.  The  present 
note  discusses  the  recent  decisions. 

C^enerally, 

Because  of  the  varying  circumstances  which 
mav  invoke  the  discretion  of  a  trial  court  to 
limit  the  attendance  at  a  criminal  trial  and 
the   lack    of   uniformity   in   the    limitations 
which  have  been  passed  on,  it  is  impractica- 
ble to  formulate  a  rule  to  cover  any  great 
number  of  cases  in  which  the  question  might 
arise.     What  is  meant  by  a  public  trial  lias 
been  the   subject  of  considerable  discusfiioii. 
It  is  however  established  that  thopc  conatitu- 
tional  requirements  of  a  public  trial  have  re- 
gard for   tlie   convenience  of  the   court,  the 
capacity    and  accommodations  of  the   court- 
room, and  the  decent  and  orderly  conduct  of 
the  trial.    Reagan  v.  XJ.  S.  202  Fed.  488,  120 
C.  C.   A.   627,  44  L.R.A.(N.S.)    583;    Calla- 
han V.  U.  S.  240  Fed.  683;  People  v.  Tarbox, 
115  Cal.  57,  46  Pac.  806;  People  v.  Letoile, 
31  Cal.  App.  166,  159  Pac.  1057;   People  v. 
Tugwell,    32   Cal.  App.   520,   163   Pac.   508; 
People  V.  Stanley  (Cal.)   166  Pac  696;  Rob- 
ertson  v.   State,   64   Fla.   437,   60   So.   118; 
State  V.  Johnson,  26  Idaho  609,  144  Pac.  784; 
Wendling  v.  Com.  143  Ky.   587,  137   S.  W. 
205;  Dutton  v.  State,  123  Md.  373,  Ann.  Cas. 
1016G  89,  01  Atl.  417 ;  Roberts  v.  State,  100 
Xeb.  199,  158  N.  W.  930;  State  v.  Copp,  15 
N.  H.  212;  State  v.  Adams,  100  S.  C.  43,  84 
S.  E.  368. 

The  purpose  of  the  oonstitutional  provision 
is  that  the  public  may  see  that  the  accused 
is  fairly  dealt  with  and  that  the  presence  of 
interested  spectators  may  keep  his  triers  keen- 
ly alive  to  a  sense  of  their  responsibility 
and  to  the  importance  of  their  duties.  The 
requirement  is  fairly  observed  if,  without 
partiality  or  favoritism,  a  reasonable  pro- 
portion of  the  public  is  suffered  to  attend. 
People  V.  Tugwell,  32  Cal.  App.  620,  163  Pac. 
^08.  And  see  the  cases  quoted  in  the  follow- 
ing subdivision  of  this  note. 

In  Roberts  v.  State,  reported  in  full,  post, 
this  volume,  at  page  1040,  it  was  held  to  be 
Ann.  Cas,  1917BI. — 40. 


lUtistrations, 

Tlie  reported  case  is  the  only  recent  de- 
cision wherein  the  exclusion  of  spectators 
from  the  courtroom  during  a  criminal  trial 
has  been  held  to  infringe  the  right  of  the  ac- 
cused to  a  fair  and  public  trial,  though 
there  is  dictum  in  People  v.  Letoile,  31  Cal. 
App.  166,  159  Pac.  1057,  disapproving  of  an 
ordei*  excluding  all  persons  other  than  those 
directly  connected  with  the  trial.  In  each  of 
the  following  cases  the  particular  order  passed 
on  was  held  to  be  reasonable  and  proper  under 
the  circumstances. 

In  Reagan  v.  U.  S.  202  Fed.  488,  120  C.  C. 
A.  627,  44  L.R.A.(N.S.)  683,  the  prosecution 
was  for  rape.  The  trial  judge  of  his  own 
motion  ordered  that  the  spectators  should 
leave  the  courtroom,  for  reasons  stated  by 
him  as  follows:  ''I  made  that  order  for  the 
reasons,  first,  that  I  believe  many  are  here 
out  of  morbid  curiosity;  second,  I  feel  that 
the  jurors  in  the  box  can  listen  to  the  testi- 
mony better  if  not  bothered  by  people  in  th'j 
courtroom;  and,  in  the  third  place,  I  am  not 
feeling  good  myself  this  morning,  and  I  can 
listen  to  the  testimony  of  the  witnesses  and 
objections  of  counsel  better  than  if  I  am 
bothered  with  noise  in  the  courtroom."  Re- 
viewing that  order  the  court  said:  "We 
think  the  better  doctrine  is  that  it  is  not 
reversible  error  tg  exclude  the  spectators  as 
was  done  by  the  order  of  the  court  in  the  case 
at  bar,  when  there  is  no  showing  whatever 
that  the  defendant  was  prejudiced  thereby, 
or  deprived  of  the  presence,  aid,  or  counsel 
of  any  person  whose  presence  might  have 
been  an  advantage  to  him.  The  constitutional 
provision  for  a  public  trial  should  be  construed 
in  a  reasonable  sense,  and  in  view  of  the  ob- 
ject thereby  intended  to  be  subserved.  Tlie 
mere  denial  of  the  literal  right  should  not  be 
held  ground  for  reversing  a  judgment,  unless  it 
can  be  perceived  that  the  defendant  has  been 
deprived  of  some  benefit  or  advantage  thereby. 
The  only  conceivable  benefit  the  defendant 
might  have  been  deprived  of  by  the  order 
of  the  court  in  this  case  was  the  presence  in 
the  courtroom  of  a  crowd  of  idle,  gaping 
loafers,  whose  morbid  curiosity  would  lead 
them  to  attend  such  a  trial,  and  the  conse- 
quent embarrassment  and  annoyance  their 
presence  might  cause  to  the  unfortunate  girl 
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who  was  called  upon  to  testify  to  the  story  of 
the  defendant's  crime  and  her  shame.  Of 
the  deprival  of  that  benefit  the  defendant  has 
no  legal  ground  to  complain.  The  trial  was 
not,  by  the  order  of  the  court,  rendered  a 
secret  trial.  In  a  sense  it  was  still  a  pub- 
lic trial.  In  addition  to  the  court  and  jury, 
there  were  present  in  the  courtroom  the  offi- 
cers of  the  court,  the  witnesses  for  the 
government  and  for  the  defendant,  and  the 
counsel  for  the  respective  parties,  and  no 
members  of  the  bar  were  excluded.  These 
constituted  a  sufficient  number  of  the  public 
to  see  that  the  plaintiff  in  error  was  fairly 
dealt  with  and  not  unjustly  condemned." 

In  Callahan  v.  U.  S.  240  Fed.  683,  the  plain- 
tiff in  error  was  convicted  of  rape.  All  per- 
sons were  excluded  from  the  courtroom 
during  the  trial,  except  litigants,  witnesses, 
jurors,  counsel,  officers  of  the  court,  and 
representatives  of  the  newspapers.  It  was 
held  that  the  order  was  a  permissible  exer- 
cise of  the  discretion  of  the  court. 

In  People  v.  Tug^vell,  32  Cal.  App.  620,  163 
Pac.  508,  an  appeal  from  a  conviction  of 
manslaughter,  the  facts  and  the  conclusions 
of  the  court  were  stated  as  follows:  "It  is 
next  claimed  that  the  defendant  was,  by  an 
order  of  court,  deprived  of  his  constitutional 
right  to  a  public  trial.  In  support  of  this 
contention,  'affidavits  were  filed  which,  not- 
withstanding some  conflict  therein,  tended 
to  prove  that  during  the  trial,  while  the  evi- 
dence was  being  introduced,  there  was  a 
disturbance  and  disorder  among  the  specta- 
tors sitting  in  the  body  of  the  courtroom: 
that  about  11:30  a.  m.  the  court  ordered  the 
bailiff  to  'clear  the  galleries;'  that  thereupon 
the  bailiff  caused  the  persons  sitting  in  thai 
part  of  the  courtroom  reserved  for  spectators 
(the  number  of  whom  is  not  shown)  to  leave 
the  room  and,  without  any  order  so  to  do 
made  by  the  court,  locked  the  main  door 
thereto,  which  door  remained  locked  until 
the  noon  recess,  which  occurred  about  12:10 
p.  M.  and  thus  during  said  period  prevented 
egress  and  ingress  through  the  same;  that 
during  that  time  a  number  of  persons — at 
least  fifteen,  as  shown  by  one  of  the  affidavits 
— other  than  those  connected  with  the  trial 
remained  in  the  room,  and  while  persons 
who  sought  entrance  through  the  main  door 
of  the  courtroom  found  it  locked,  some  of 
these,  and  indeed  all  who  sought  the  same, 
centered  through  the  witness  room,  the  doors 
of  which,  unlocked,  afforded  an  entrance  from 
the  main  hall  to  the  courtroom.  According 
to  the  affidavit  of  one  of  defendant's  counsel, 
he,  during  the  period  of  forty- five  minutes 
while  the  door  was  locked,  went  from  the 
courtroom  through  the  reporter's  room  into 
the  main  hall  some  three  or  four  times,  at 
all  of  which  times  he  examined  and  found 
the  main  entrance  door  to  the  courtroom 
locked,  and  that  on  each  of  these  visits  he 


saw  persons  oome  to  {9w  <door  of  the  court- 
room, who,  upon  finding  it  locked,  went  away. 
Nevertheless,  counsel,  whose  duty  it   was  to 
see  that  defendant  was  accorded  his  constitu- 
tional rights,  and  knowing  that  the  door  was 
not  locked  by  order  of  the  court,  not   only 
failed  and  neglected  to  call  the  court's   at- 
tention thereto,  but  on  behalf  of  his   client 
made  no  objection  to  the  closing  of  the  door; 
on  the  contrary, .  as  shown  by  his  affidavit, 
he  was  unusuallv  alert  and  active  in  his  of- 
forts  to  see  that  it  was  continuously  closed 
until  the  noon  recess.     As  stated,   there   in 
some  conflict  in  the  affidavits  aa  to  the  num- 
ber of  persons  remaining  in  the  courtroom: 
nor  is  it  made  to  appear  how  many  were  re- 
([uired  to  leave  the  room.     It  does   appear, 
however,   that  their  removal  was  due   to  a 
disturbance  and  disorder  among  the  specta 
tors,  and  if,  as  we  must  assume  to  be  the 
case,    such   disturbance    interfered   with    the 
orderly  conduct  c^f  the  trial,  no  question  ex- 
ists as  to  the  right  of  the  court  to  order  them 
excluded  from  the  room.     .    .    .    Further,  it 
appears  without  conflict  that  persons   other 
than  those  connected  with  the  court  and  en- 
gaged in  the  trial  remained  in  the  court roimi, 
which,  according  to  the  affidavit  of  the  bailiff, 
were  as  many  as  fifteen.    There  was  no  discrim- 
ination as  to  the  presence  of  those   so  per- 
mitted to  remain.  Under  these  circumstances, 
we   are   of    the    opinion    that   the    trial    as 
conducted  did  not  lose  its  character  in  the 
sense   that   it   was   public,    as   distinguished 
from  a  secret  or  star-chamber  trial.     How- 
ever this  may  be,   and  conceding  that  the 
action    of    the   bailiff   in    locking   the    door, 
whether  or  not  with  the  knowledge  of  the 
court,  was,  as  shown  by  the  record,  wholly 
unwarranted,  appellant  is  in  no  position  to 
complain  of  the  bailiff's  action.    The  consti- 
tution, both  federal  and  state,  provides  that 
a  party  accused  shall  have  the  right  to  a 
speedy  and  public  trial.     This  requirement, 
says  Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  1b  for  the  benefit  of  the 
accused:  that  the  public  niay  see  he  is  fairly 
dealt  with  and  not  unjustly  Condemned,  and 
that  the  presence  of  interested  spectators  may 
keep  his  triers  keenly  alive   to   a  sense  of 
their  responsibility  and  to  the  importance  of 
their  functions;  and  the  requirement  is  fair- 
ly observed  if,  without  partiality  or  favorit- 
ism, a  reasonable  proportion  of  the  public  is 
suffered  to  attend,  notwithstanding  that  those 
persons  whose  presence  could  be  of  no  service 
to  the  accused,  and  who  would  only  be  drawn 
thither  by  a  prurient  curiosity,  are  excluded 
altogether.'     This  right  so  accorded  by  the 
constitution,  like  the  right  to  a  speedy  trial, 
being  for  the  benefit  of  the  defendant,  may  be 
waived  by  him." 

In  People  V.  Stanley  (Cal.)  166  Pac.  696, 
the  following  occurred  at  the  trial:  After 
the  information  had  been  read  to  the  jury. 
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counBel   for   the   defendant,    addressing   the 
judge  of  the  trial  court,  said:    "Your  honor, 
the  defense  asks  that  the  spectators  he  ex- 
cluded."    Tlie  judge  replied:      "Very  well. 
I  act  on  that  suggestion  in  all  cases  of  this 
character.     The   request  has  heen  made  by 
the  parties  hereto,  especially  by  the  defend- 
ant, that  in  view  of  the  nature  of  the  pro- 
ceedings to  be  had  here  we  have  a  closed 
session.     Therefore  all  persons  now  here  ex- 
cept such  as  are  in  some  way  related  to  this 
case  win  please  retire.'*    While  the  witnesses 
for  the  defense  were  being  called  to  testify, 
counsel  for  the  defendant  said :    "I^ow  we  ask 
at  this  time  that  the  courtroom  be  cleared, 
your   honor,   under  the  former  rule."     The 
«x)urt  replied:     "Well,  I  will  clear  it  of  all 
except  any  persons  who  have  any  legitimate 
interest  here.    I  am  very  much  in  sympathy 
with  counsers  motion  in  so  far  as  it  has 
to  do  with  a  great  many  people  who  are  at- 
tracted to  the  courtroom  when  cases  of  this 
character  are  on  trial,  not  because  they  have 
any  sort  or  kind  of  legitimate  interest  in  the 
proceedings,  not  that  they  are  concerned  at 
all  with  the  administration  of  public  justice, 
but  apparently  simply  and  solely  to  gratify 
some  sort  of  prurient  curiosity  or  feeling  or 
desire  of  some  sort  that  finds  great  satis- 
faction in  listening  to  testimony  of  the  kind 
that  is  ordinarily  adduced  upon  these  hear- 
ings.   If,  upon  ^e  other  hand,  there  are  any 
persons  here  who  are  brought  here  because 
of  any    legitimate   interest   of   any   sort   or 
kind  in  the  ease,  or  in  any  of  those  concerned 
with  it,  they  may  remain.     For  instance,  if 
the  defendant  has  here  any  personal  friends 
or  relatives,  they  may  remain.     If  the  com- 
plaining  witness   has   any   relatives   or   any 
friends   now   here,   they   may   remain.     But 
the  rest  of  the  people  here  who  have  no  in- 
terest in  this  case  will  kindly  retire."    Coun- 
sel for  the  defendant:     "Your  honor,  if  that 
is  going  to  include  the  friends  of  this  com- 
plaining witness,  we  assert  our  right  to  a 
public  trial."    The  Court:     "No,  you  having 
already  waived  your  right  to  a  public  trial, 
that  waiver   will   stand."     Counsel   for   the 
defendant:     "We  meant  the  whole  courtroom 
with  the  exception  of  the  ofiiccrs,  and  that  is 
the   motion    we   make."      The    Court:      "All 
right.     I  will   stand  on  that."     Defendant's 
eonnsel:      "W^e   ask   that   we   have   a   public 
trial,    and    we   refuse   to   waive   the    right." 
The  Court:     "The  trial  will  proceed  as  al- 
ready ordered."     This   was   an   nppral   from 
a  judgment  of  conviction  of  the  defendant  on 
a  charge  of  omitting  to  provide  for  an  ille- 
gitimate child.     The  court,  in  holding  that 
the  order   of  the  trial   court   did   not  deny 
the  accused  the  right  to  a  public  trial,  even 
though  he  had  not  waived  such  right,  as  was 
done  in  this  case,  said:     "The  provision  of 
the  Constitution  with  respect  to  the' right  of 


accused  persons  to  a  public  trial  must  be  con* 
strued  in  a  reasonable  sense  in  view  of  the 
object  to  be  subserved  thereby,  and  is  not 
to  be  interpreted  as  intended  that  the  trial 
of  criminal  cases  shall  be  held  in  places  so 
large  or  so  open  as  that  the  entire  body  of 
the  public  of  a  city  or  region  may  attend  it 
if  they  so  desire,  or  that  every  idle  or  mor- 
bidly curious  person  may  have  at  all  times 
freedom  of  admission  to  the  place  of  trial. 
When  the  order  of  the  court  is  suQiciently 
broad  and  flexible  as  to  admit  the  officers  of 
the  court,  the  witnesses  for  the  respective 
parties,  the  members  of  the  bar,  and  also, 
as  in  this  case,  all  others  who  have  a  legiti- 
mate interest  of  any  sort  or  kind  In  the  case, 
including  the  personal  relatives  or  friends 
of  the  defendant  and  of  the  complaining  wit- 
ness, and  only  expressly  excluding  those  *who 
have  no  interest  in  the  case,'  it  cannot  be 
said  that  the  trial  has  not  been  a  public  trial, 
or  that  the  order  was  not  one  which  it  was 
clearly  within  the  sound  discretion  of  the 
trial  coui*t  to  make.*' 

In  Robertson  ▼.  State,  64  Fla.  437,  60  So. 
118,  the  trial  jullge  ordered  the  doors  of  the 
courthouse  to  be  closed  and  the  general  pub- 
lic to  be  excluded  during  the  trial,  excepting 
the  court'  officers,  the  jury,  witnesses,  at- 
torneys representing  the  parties,  and  all  per- 
sons directly  interested  in  the  case.  In  af- 
firming that  ruling  the  court  followed  People 
V.  Swafford,  65  Cal.  223,  3  Pac.  809,  stating 
the  holding  of  that  case  in  the  following 
words:  "It  was  held  that  the  word  public, 
as  used  in  the  constitution  guaranteeing  to 
all  persons  accused  of  crime  a  public  trial, 
is  there  used  in  opposition  to  secret,  and 
that  the  constitutional  requirement  is  fair- 
ly observed,  if  without  partiality  or  favorit- 
ism, a  reasonable  portion  of  the  public  is 
suffered  to  attend,  notwithstanding  that  those 
persons  whose  presence  would  be  of  no  serv- 
ice to  the  accused,  and  Who  would  only  be 
drawn  thither  by  a  prurient  curiosity  are 
excluded  altogether." 

In  State  v.  Johnson,  26  Idaho  609,  144  Pac. 
784,  the  court  said:  "The  first  assignment 
discussed  by  counsel  for  appellant  is  the  ac* 
tion  of  the  court  in  excluding  all  spectators 
from  the  courtroom  during  the  trial.  In  that 
regard  the  court  made  the  following  order: 
'During  the  trial  of  this  case,  all  spectators 
will  be  excluded  from  the  courtroom.  Be- 
fore beginning  to  examine  the  jury,  all  spec- 
tators will  retire.  The  bailiff  will  remain  at 
the  door  and  see  that  nobody  comes  in  or 
remains  where  they  can  hear  the  proceedings.' 
Art.  1,  §  13,  of  the  state  constitution  pro- 
vides that  in  all  criminal  eases  the  party  ac- 
cused shall  have  the  right  to  a  speedy  and 
public  trial.  It  is  also  provided  by  sec. 
7355,  Kev.  Codes,  that  the  defendant  in  a 
criminal   case   is   entitled  to   a   speedy   and 
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public  trial.  It  appears  that  said  order  was 
made  by  the  court  without  the  suggestion  or 
request  of  the  defendant,  and  even  had  tho 
defendant  consented,  the  question  is  presented 
whether  he  could  haTC  waived  the  right  to 
what  he  claimed  was  a  public  trial.  .  .  . 
In  cases  like  the  one  at  bar,  where  the  evi- 
dence is  of  a  very  immoral  and  disgusting 
nature  we  do  not  think  the  court  erred  in 
excluding  the  general  public  from  the 
courtroom  during  the  trial.  Of  course, 
the  friends  of  the  defendant  who  desired  to 
be  present  and  the  officers  of  the  court,  in- 
cluding members  of  the  bar,  ought  not  to  bo 
excluded;  but  to  exclude  the  general  public 
who  only  have  a  curiosity  to  hear  the  re- 
volting details  of  a  rape  case,  does  not  de- 
prive a  defendant  of  a  public  trial  as 
provided  by  the  constitution  and  statutes 
above  cited.  The  court  therefore  did  not  err 
in  making  said  order." 

In  Wendling  v.  Com.  143  Ky.  587,  137  S. 
VV.  205,  the  appellant  was  convicted  of  mur- 
der. At  the  trial  it  was  necessary  in  order 
to  preserve  order  and  prevent  the  courtroom 
from  being  overcrowded  that  policemen  should 
be  stationed  at  convenient  places  and  tliat 
admission  to  the  courtroom  should  be  lim- 
ited to  such  a  number  as  it  would  comfortably 
accommodate.  But  at  no  time  during  tho 
trial  was  any  complaint  made  or  discrimina- 
tion against  the  appellant  or  his  friends  or 
others  who  were  interested  in  his  behalf,  nor 
was  any  favoritism  or  partiality  shown  to 
persons  seeking  admission.  The  only  purpose 
of  limiting  tlie  admissions  to  tho  room  and  of 
liaving  policemen  present  was  that  the  trial 
might  be  conducted  in  an  orderly  manner. 
The  court  said:  "We  are  entirely  satisfied 
that  no  constitutional  right  of  the  accused 
was  infringed  by  the  eiTorts  of  the  trial 
court  to  preserve  order  and  prevent  confu- 
sion and  disturbance.  Nor  did  the  direction 
of  the  court  in  these  respects  prejudice  in  any 
manner  the  rights  of  appellant.  The  provi- 
sion in  section  11  of  the  constitution  recog- 
nizing the  right  of  an  accused  to  have  a 
public  trial  does  not  mean  that  all  of  the 
public  who  desire  to  be  present  shall  have 
an  opportunity  to  do  so  or  that  the  trial 
judge  may  not  without  favor  or  discrimi- 
nation limit  the  spectators  to  the  capacity 
of  the  room  in  which  the  trial  is  had.'^ 

In  Dutton  v.  State,  123  Md.  373,  Ann.  Cas. 
1916C  89,  91  Atl.  417,  the  appellant  was 
convicted  of  an  assault  with  intent  to  rape. 
The  trial  was  held  in  the  petit  jury  room  in- 
stead of  in  the  courtroom,  presumably  because 
of  the  nature  of  the  case,  and  the  effect  was 
to  exclude  a  number  of  the  public  who  might 
attend  the  trial  if  held  in  the  courtroom. 
The  court  said:  ''In  determining  whether 
any  part  of  the  public  should  be  excluded 
from  the  trial  of  a  criminal  case,  some  dis- 


cretion must  be  allowed  the  trS»l  court.    Un- 
der no  circumstances  should  a  trial  be  so 
conducted  as  to  have  the  appearance  of  a 
star    chamber    proceeding,    but    cases    some- 
times occur  which  have  a  demoralizing  in- 
fluence on  the  spectators  and  to  some  extent 
on  the  community.     It  has  always,   so   far 
as  we  are  aware,  been  the  practice  in  this 
state  to  exclude  minors  in  such  cases,  and 
if  women  are  not  excluded  they  are  often  at 
least  warned  that  tlie  character  of  testimony 
will  be  such  as  to  make  it  undesirable  for 
them  to  be  present.    Of  course  no  exclusion 
should  be  permitted  which  might  injurious- 
ly and   improperly  affect  the  prisoner,   but 
there  may   be  cases  where   the   prosecuting 
witness  can  be  protected  without  doing  the 
prisoner   any  harm.     To   require  a   refined, 
virtuous    woman    to   relate   the    facts   of   a 
felonious  assault  upon  her  in  the  presence  of 
a  large  audience  inflicts  a  great  punishment 
on  her,  and  oftentimes  does  the  accused  more 
injury  than  if  slie  were  examined  under  other 
circumstances,   for  she  may  get  in   such  a 
distressing  condition  as  to  improperly  arouse 
the  sympathies  of  the  jury  and  possibly  to 
cause  counsel  for  the  prisoner  to  refrain  from 
a  cross-examination  which  might  have  helped 
his   client.     The   testimony   of   an   outraged 
woman   is  calculated  to  create  a  bitterness 
against   the  accused  amongst  the   audience, 
tho    effect    of     which     is     sometimes    difli- 
cult  to  keep  from  the  jury,  as  spectators  may 
by  their  looks  or  manner  even  unconsciously 
betray  their  bitterness  of  {^eling.     The  dan- 
ger is  that  tlie  horror  of  the  .crime  may  cause 
the  hearers  too  readily  to  connect  the  accused 
with  the  commission  of  it.    It  is  undoubtedly 
oftentimes   better   for    the   accused   to   have 
the  trial  conducted  with  less  publicity  than 
cases  ordinarily  are,  and  in  a  case  such  as 
this   we   are  not  prepared  to  say   that  the 
rights  of  the  appellant  were  violated  by  hav- 
ing the  trial  in  the  petit  jury  room»  instead 
of  the  courtroom.    The  case  was  tried  before 
tlie  court,  which,  under  our  constitution,  the 
accused  has  the  right  to  elect  instead  of  a 
jury,   and   while  the  record  does   not  show 
how  many  persons  were  in  the  room,  it  w 
not  suggested  that  any  one  whom  the  prisoner 
or  his  counsel  desired  to  be  present  was  ex- 
cluded.   It  does  show  that  the  trial  was  held 
there  with  the  consent  of  the  attorney  for 
the  traverser  and  no  objection  was  made  to 
it  being  held  there  instead  of  iii  the  court- 
room.   We  can  see  no  reason  why  the  prison- 
er or  his  attorney  for  him  could  not  agree  to 
have  the  case  tried  where  it  was.     We  are 
aware  that   under   some   decisions,   in   other 
jurisdictions,  that  might  not  be  allowed,  but 
there  is  nothing  in  our  constitution  or  stat- 
utes to  prohibit  it,  and  we  are  satisfied  that 
it  may  be  in  the  interest  of  justice  and  for 
the  good  of  the  community  to  permit  the 


trial  eonrt  to  hear  a  ease  of  this  character 
oatBide  of  the  hearing  of  the  general  public, 
provided  there  are  enough  persons  present 
to  secure  protection  to  the  accused  against 
any  possible  advantage  being  taken  of  him 
or  injury  done  to  him,  and  that  it  be  done 
with  his  consent  or  that  of  his  attorney  un- 
der such  circumstances  as  show  his  consent.'' 
In  State  v.  Adams,  100  S.  C.  43,  84  S.  E. 
368,  the  defendant  was  convicted  under  an 
indictment  charging  him  with  being  the 
father  of  a  bastard  child,  and  appealed.  An 
exception  noted  was  as  follows:  "It  is  re- 
spectively submitted  that  hie  honor,  Judge 
C.  J.  Ramage,  .erred  and  invaded  the  right 
guaranteed  to  the  accused  by  the  Constitu- 
tion of  the  United  States  and  of  this  state, 
of  a  public  trial,  by  putting  'all  the  negroes 
and  boys  out  of  the  courthouse'  during  the 
trial."  The  court  dismissed  the  appeal  and 
ruled  as  follows:  "The  first  exception  can- 
not be  sustained,  for  the  reason  that  it  has 
not  been  made  to  appear  that  the  discretion 
of  his  honor,  the  presiding  judge,  was  erro- 
neously exercised." 
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Trial  —  IKrectf on  of  Verdict  •«  XTltcott- 
tradioted  Eridenoe. 

The  giving  of  a  peremptory  instruction 
where  an  issue  is  made  upon  the  pleadings 
is  always  predicated  upon  the  fact  that  all 
the  evidence  tends  to  support  the  contoution 
ef  the  party  in  whose  favor  the  verdict  is 
directed. 

IHeda  —  Conflietlns  Granta  —  Rifflita 
of  8eitioi>  Grantee. 

The  senior  grant  vests  the  legal  title  in  the 
holder  and  is  always  thie  paramount  title, 
unless  it  has  been  lost  by  the  adverse  posses- 
sion of  another  or  he  has  renounced  his  title; 
and  the  law  vests  the  possession  of  land  in 
the  paramount  title  holder,  and  a  senior 
grantee  is  by  operation  of  law  in  the  con- 
structive possession  of  the  land,  where  it  is 
not  in  the  actual  possession  of  another. 

Adverse  Poaaession  «»  Ke^ieaaity  of  Ao« 
t«al  Poaaaasioii. 

A  possession,  which  if  continued  for  the 
statutory  period  of  fifteen  years  will  ripen 
into  title,  must  in  the  first  instance  be  aa 
tetual  possession. 

[See  1  B.  C.  L.  tit.  Adverse  PosseseHm, 
p.  8»2.] 


What  Oonatitntoa  Aotnal  Poaaesaion. 

Before  one  can  acquire  an  actual  possession 
to  land  to  which  he  has  no  title  and  to  whidi 
he  has  only  a  color  of  title,  he  must  enter 
upon  the  land  with  the  intention  of  holding 
it,  and,  if  without  color  of  title,  must  claim 
it  to  well  marked  and  de&ied  boundariea. 

Same. 

One  entering  under  a  deed,  patent,  or  other 
written  instrument  evidencing  title,  with  the 
intention  of  possessing  the  land  to  the  extent 
of  the  boundaries  described  in  his  deeds,  etc., 
is  in  the  actual  possession  to  the  extent  of 
his  boundary,  or  to  the  extent  his  boundary 
is  not  in  the  actual  possession  of  another,  or 
unless  the  boundary  described  in  his  color  of 
title  embraces  a  lap  upon  a  aeaior  grant,  in 
which  instance  he  will  not  be  in  the  actual 

Sossession  of  the  part  embraced  in  the  oon- 
ict  unless  he  actually  enters  thereon. 

Same. 

The  adverse  possession  necessary  to  create 
title  does  not  consist  of  mental  intentions  but 
must  be  based  on  the  existence  of  physical 
facts,  such  as  making  an  improvement  upon 
the  land  or  the  doing  of  other  acts  upon  it 
which  openly  evince  a  purpose  to  hold  domin- 
ion over  it  in  hostility  to  the  title  of  the  real 
owner,  and  such  as  will  give  notice  of  such 
hostile  intent,  which  adverse  holding  must 
continue  for  the  statutory  period  of  fifteen 
years. 

Adverse   Poaseaslon   of  Mineral   Iiands 
—  Evidence  Insnfflcient. 

In  a  suit  to  establish  ownership  of  variouR 
tracts  of  land  convened  to  plaintiff  by  the 
devisees  under  the  will  of  the  ori^nai  pat- 
entee, and  to  the  coal  and  minerals  there- 
under, the  evidence  is  held  to  be  insufiieient 
to  show  adverse  possession  in  the  vendors  of 
defendant  coal  company. 

[See  note  at  end  of  this  case.] 

Mines  and  Minerals  —  Grant  of  Lands 
-»  Inclusion  of  Partionlar  Tract. 

In  such  suit  the  evidence  is  held  to  show 
that  such  tracts  were  not  embraced  in  any 
of  the  exceptions  in  the  patent  to  the  orig- 
inal patentee  or  in  plaintiff's  deed  from  the 
devisees  under  his  will. 

Samie. 

Where  plaintiff,  in  a  suit  to  establish  own- 
ership of  various  tracts  of  land  and  to  the 
coal  and  minerals  thereunder,  substantially 
shows  that  the  lands  sued  for  were  within 
his  grant  and  not  included  in  any  prior 
grants  or  exclusions,  the  burden  shifts  to  the 
defendant  to  show  that  the  lands  were  in- 
cluded in  an  exclusion  or  prior  grant. 

Pnblio  I«anda  —  Scope  of  Patent  —  Bri* 
dence  of  SnrTcyor, 

On  the  issue  whether  a  part  of  a  tract  was 
embraced  in  a  patent  prior  to  tluit  under 
which  the  plaintiff  claimed,  the  statement  of 
one  of  the  surveyors  that  it  was  his  opinion 
that  it  was  so  embraced,  but  that  he  had  not 
made  any  survey  of  the  other  patent  and 
knew  nothing  of  its  lines,  e»sept  that  some 
one  had  informed  him  of  the  location  of  one 
of  the  corners,  does  not  constitute  any  evi- 
dence as  to  where  the  lines  of  the  patent, 
made  sixty  years  previously,  would  be  marked 
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when  surveyed,  and  hence  is  insufficient  to 
require  a  submission  to  the  jury. 

Sufficieney  of  Eridenoe. 

In  a  suit  to  establish  ownership  to  a  tract 
of  land  claimed  to  be  embraced  in  a  patent 
and  to  have  been  conveyed  to  plaintiff  by  the 
devisees  under  the  patentee's  will,  the  evi- 
dence is  held  to  sustain  the  jury's  finding  in 
favor  of  the  plaintiff  as  to  certain  tracts. 

AdTers«  Possession  —  GonstntotiTo  PO0- 
-  session  of  Owner. 

One  having  no  actual  possession  of  the  land 
embraced  within  his  deed,  by  a  fiction  of  law, 
is  in  the  constructive  possession  of  all  the 
land  embraced  therein  which  is  not  in  the 
actual  possession  of  another. 

What   Will   Divest   Owner's   Oonstmo- 
tive   Possession. 

Parties  having  constructive  possession  of 
lands  embraced  within  certain  patents  could 
not  be  divested  of  such  possession,  except  by 
an  actual  possession  in  fact,  or  by  such  acts 
as  vested  in  another  an  actual  possession  by 
construction. 

Scope  of  Possession  by  O-wner. 

One  having  the  title -to  land  and  the  actual 
possession  thereof,  and  who  acquires  the  title 
to  contiguous  tracts  with  the  intention  of 
holding  possession  to  the  extent  of  the  bound- 
aries of  all  the  tracts,  is  in  the  actual  pos- 
session of  all,  as,  having  already  the  construc- 
tive possession  by  reason  of  his  title,  the  law 
waives  the  necessity  of  an  entry  upon  each 
of  the  newly  acquired  tracts,  and  the  actual 
possession  of  the  tract  contiguous  to  them  is 
extended  over  all  of  them  by  operation  of  law. 

What   Constitutes   Hostile   Possession. 

One  without  color  of  title  may  create  an 
actual  possession  in  himself,  by  construction, 
to  parts  of  a  tract  of  land,  by  entering  there- 
on and  using  and  occupying  a  part  and  claim- 
ing it  to  a  well  marked  and  defined  boundary, 
which  either  already  exists  or  which  he  places 
there,  and  he  is  then  in  actual  possession  of 
the  part  which  he  incloses  and  uses,  and  in 
actual  possession  by  construction  to  the  ex- 
tent of  his  boundary,  unless  the  land  is  in 
the  actual  or  constructive  possession  of  an- 
other, in  which  case  his  actual  possession  only 
extends  to  his  inclosures. 

Same. 

One  having  color  of  title  may  have  an  ac- 
tual possession,  by  construction,  to  parts  of 
a  tract  by  entering  thereon  with  the  intention 
to  take  and  hold  possession  to  the  extent  of 
the  boundaries  of  his  deed,  etc.,  and  is  then 
in  actual  possession  of  the  part  which  he 
occupies  and  in  actual  possession,  by  con- 
struction, of  the  remainder,  when  not  in  the 
possession  of  another. 

Same. 

Without  victual  possession  of  some  part  of 
a  tract  of  land,  there  can  be  no  constructive 
possession  of  any  part  by  one  without  titk 
or  one  having  a  mere  color  of  title  under  a 
deed,  patent^  etc.»  which  makes  an  inferior 
title. 

Adrerse  Possession  vnder  Orerlappins 

Grants. 

Where  a  jtmior  grant  laps  upon  a  senior 
grant,  and  although  the  senior  patentee  has 


never  entered  upon  any  ^art  of  his  patent, 
and  has  only  the  constructive  possession  of  it, 
which  the  law  vests  in  him,  and  the  junior 
patentee  enters  upon  his  grant,  but  without 
the  lap,  with  the  intention  of  holding  to  the 
extent  of  his  boundaries,  he  is  not  in  the  pos^ 
session  of  the  lap  eitlier  actually  or  construc- 
tively, because  his  possession  of  it  would  only 
be  constructive  and  would  not  displace  the 
senior  patentee's  constructive  possession. 

Sante. 

One  owning  and  residing  upon  a  tract  who 
acquires  an  inferior  title  to  an  adjoining 
tract,  in  which  another  has  a  constructive 
possession,  docs  not  acquire  an  actual  pos- 
session of  the  tract  to  which  he  holds  a  color 
of  title,  and  before  he  obtains  adverse  pos- 
session of  it  he  must  enter  and  take  physical 
possession  of  it. 

Sante. 

Where  a  grantee  enters  land  to  a  part  of 
which  the  vendor's  title  was  valid  and  to  a 
part  of  which  it  was  invalid  and  covered  by 
another's  valid  title  and  occupies  the  part  to 
which  he  has  a  good  title,  he  does  not  have 
adverse  possession  of  the  part  to  which  ho 
has  not  a  good  title,  unless  he  actually  entern 
and  subjects  it  to  such  use  as  will  he  notice 
to  the  true  owner;  though  a  different  rule 
applies  where  his  title  to  all  the  land  em- 
braced in  the  deed  is  invalid. 

Sufficiency  of  Adverse  Possession. 

Adverse  possession  must  be  based  upon 
some  physical  acts  done  upon  the  land  which 
will  give  the  true  owner  notice  that  another 
is  in  possession  of  his  land,  and  the  acts  nec- 
essarily must  be  such  as  to. enable  the  owner 
to  maintain  an  action  of  ejectment  or  tres- 
pass against  the  intruder. 

Pnhlio  Iiands  —  Rlsht  of  Patentee  to 
Possession. 

Plaintiff  claiming  title  imder  a  patent 
should  have  recovered  a  tract  not  embraced 
by  any  other  patent,  unless  defendant  had 
title  by  adverse  possession,  or  it  was  in  the 
adverse  possession  of  defendant's  vendorB 
when  the  deed  to  plaintiff  from  the  paten tee'H 
devisees  was  executed. 

AdTOTso     Possession    — •    Qnestion    €o» 


In  a  suit  to  establish  the.  ownership  of  a 
tract  of  land  embraced  in  a  patent  under 
which  plaintiff  claimed,  it  is  held  that  the 
questions  of  the  adverse  possession  of  the 
defendant's  vendors,  and  of  champerty,  were 
for  the  jury. 

Lis  Pendens  "^  BIfeot  of  Snit  In  Fed* 
eral  Conrt. 

Ky.  St.  §  2358a,  providing  that  no  action 
in  which  the  title  or  possession  of  realty  is 
Involved,  nor  any  order  or  judgment  therein, 
or  sale  thereunder,  shall  affect  the  right  or 
title  of  any  subsequent  purchaser  for  value 
and  without  notice  thereof,  except  from  the 
time  there  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  court  in  which  the  realty 
lies  a  memorandum  stating  the  style  and 
number  of  the  action,  the  court  in  which  it 
is  pending,  the  name  of  the  person  whose 
interest  is  involved,  and  a  description  of  the 
realty,  must  be  followed  in  order  that  the 
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action,  sale,  or  judjgfment  may  affect  the  title 
or  interest  of  a  subsequent  purchaser^  etc^  of 
realty  situated  in  the  state  involved  in  a  suit 
in  the  federal  court. 

Scope  of  Ids  Pendens  Statnte. 

Such  statute  does  not  apply  to  a  case  where 
a  person  sells,  leases,  or  encumbers  realty 
not  his  own  and  which  he  never  had  owned. 

Adverse  Possessioii  —  Mineral  Lands. 

Under  Ky.  St  §  2366a,  providing  that, 
whenever  the  mineral  rights  appurtenant  to 
Jand  shall  pass  from  a  claimant  in  posses- 
sion of  the  surface  the  continuity  of  the  pos- 
session of  such  mineral  rights  shall  not  be 
broken,  a  vendor  in  possession  of  surface 
when  he  sells  the  minerals,  by  thereafter  ro- 
maining  in  possession  for  the  statutory  pe- 
riod, ^ves  the  purchaser  of  the  minerals  a 
valid  title;  but  if,  before  the  statutory  period 
expires,  the  vendor  abandons  the  possession 
or  is  evicted  by  paramount  title,  the  title  of 
the  purchaser  fails. 

[See  note  at  end  of  this  case.} 

Same. 

Under  such  statute,  a  judgment,  in  a  suit 
to  quiet  title  in  the  federal  court  putting  the 
title  to  and  ownership  of  land  in  issue  be- 
tween plaintiff's  vendors  and  the  claimants 
of  the  surface  under  whom  defendants  herein 
claimed  mineral  rights  by  a  purchase  pending 
that  suit,  conclusive  between  the  parties,  and 
determining  that  the  claimants  of  the  surface 
were  not  the  owners,  and  forbidding  them  to 
claim  ownership,  and  enjoining  them  from 
using  or  trespassing  upon  the  land,  concludes 
their  right  to  hold  adversely,  and  is  a  break 
in  the  continuity,  conclusive  against  the  pur- 
chaser. 

[See  note  at  end  of  this  case.] 

Persona  Entitled  to  Hold  Adverse  Pos- 
session •—  Person  Preolnded  by  Judg- 
ment from  Asserting  Title. 

During  the  fifteen  years  necessary  to  hold 
land  in  order  to  create  a  title  by  adverse  pos- 
session, after  an  adverse  judgment,  although 
possession  mi^ht  be  sufficient  under  the  stat- 
ute of  limitations,  one  estopped  by  the  judg- 
ment to  deny  the  title  of  the  owner  has  no 
!^uch  adverse  possession  as  will  make  a  sale 
and  conveyance  by  the  ownei  void  as  against 
the  champerty  statute. 

Appeal  from  Circnit  Court,  Hatlan  eoiinty. 

Action  by  F.  M.  Sackett,  plaintiff,  againet 
Tennis  Goal  Company,  defendant.  From 
judgment  rendered,  defendant  appeals  and 
plaintiff  takes  cross-appeal.  The  facts  are 
stated  in  the  opinion.    AFnttMSD  ok  OBMiNiUL 

•APPEAL,  BSVXBSED  ON  CBOSS-APPBAU 

Bailey  P.  Wootteny  Jease  Morgumf  Jamea 
ff.  Jeffriegf  Hager  ds  Stewart  and  Neal  4 
Striekling  for  appellant  (defendant). 

Cleon  K.  Calvert  for  appellee  (plaintiff). 

[731]  HiTBT,  J. — Based  upon  surveys  made 
mi  the  24tfa,  26th,  26th,  27th,  28th  and  30th 
.flays  of  June,  and  Isty  2nd,  3rd  and  4th  days 
of  July,  1873,  a  patent  was  granted  to  C.  O. 


Lockard,  on  the  4th  day  of  November,  1873, 
for  78,262  acres  of  land,  in  what  was  then 
Harlan  county,  but  now  in  Harlan  and  Leslie 
counties.  That  patent,  by  its  terms,  excluded 
from  the  grant  32,147  acres  of  land,  which 
had  been  previously  patented,  the  names  of 
the  patoitees  of  which  were  not  given,  and 
in  addition  thereto  6,675  acres  of  land,  which 
was  embraced  by  prior  entries.  The  prior 
entries  had  been  made  by  twenty-six  different 
persons,  whose  names  and  the  number  of 
acres  included  in  their  entries,  respectively, 
were  Specifically  set  out.  This  left  included 
within  the  grant  40,400  acres  of  land,  whidi 
until  then  had  not  been  appropriated.  The 
boundary  of  [732]  the  lands,  embraced  with- 
in the  patent,  was  described,  generally,  as 
lying  upon  the  waters  of  Beech  Fork — Fork, 
Bad  Creek,  C!oon  Creek  and  Wolfe  Creek, 
tributaries  of  the  Middle  Fork  of  the  Ken- 
tucky river — and  bounded  on  the  south  and 
southeast  by  Pine  mountain ;  north  and  north- 
east by  the  lines  of  Perry  and  Letcher  coun- 
ties; on  the  west  and  northwest  by  the  line 
of  Clay  county,  and  on  the  southwest  by 
Boyd  Dickerson's  .100,000-acre  survey;  and 
in  addition  to  this  general  description,  the 
metes  and  bounds  of  the  granted  land  were 
set  ont  specifically  by  courses  and  distances. 

C.  0.  Lockard  died,  testate,  about  the  year 
1887|  a  citizen  of  the  state  of  Ohio,  but  on 
November  20th,  1905,  his  last  will  and  testa- 
ment was  duly  probated,  as  a  will  of  real 
estate,  in  the  Leslie  county  court. 

Thereafter,  on  the  11th  day  of  May,  1907, 
the  devisees  under  the  will  of  C.  O.  Lockard, 
deceased,  conveyed  a  very  large  portion  of 
the  lands,  embraced  in  the  grant  to  C.  O. 
Loekard,  to  the  appellee,  F.  M.  Sackett.  In 
the  deed  to  Sackett,  there  was  excluded  from 
the  operation  of  that  deed  24,000  acres  of 
lands,  which  were  held  under  patents  an- 
terior to  the  Lockard  patent,  and  about  800 
acres  of  land,  which  had  been  previously  con- 
veyed to  the  Burt  &  Brabb  Lumber  Company. 

During  the  year  1903,  the  appellant.  Tennis 
Coal  Company,  which  is  a  corporation  and 
organized  under  the  laws  of  the  state  of  West 
Virginia,  purchaser  from  various  persons,  who 
were  claimants  of  different  portions  of  the 
lands  embraced  in  the  deed  of  conveyance 
from  the  devices  of  C.  0.  Lockard  to  appellee, 
F.  M.  Sackett,  the  coals,  minerals,  gases,  oils, 
stone,  salt  waters,  salt  minerals,  iron  ore,  fire 
and  potters'  day,  and  other  mineral  products^ 
and  many  privileges  and  easements,  usually 
incident  to  the  sale  of  minerals,  as  separated 
from  the  ownership  of  the  surface  of  the 
land,  which  were  in  and  under  the  lands 
claimed  by  such  parties,  from  whom  the  pur- 
chases were  made,  and  obtained  deeds  of  con- 
veyance therefor. 

On  September  24th,  1912,  the  appellee,  F« 
M,  Sackett,  instituted  this  suH  in  the  Harlan 
circuit  court  against  the  appellant,  Tennis 
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Coal  Go.  In  the  petition,  he  alleged  his  own- 
erahip  of  the  various  traets  of  land  and  all 
of  the  coals,  minerals,  etc.,  above  mentioned, 
which  were  in  and  under  the  surfaoe  of  the 
lands;  and  that  in  and  under  eleven  distinct 
portions  of  the  lands,  which  were  described 
[783]  by  metes  and  bounds,  the  Tennis  Goal 
Co.  was  claiming  to  be  the  owaer  of  the 
minerals  and  products  above  mentioned,  and 
had  without  right  and  against  his  consent 
entered  upon  such  portions,  as  were  described 
in  the  petition,  and  was  detaining  the  posses- 
sion of  such  portions  from  him  without  right 
and  against  his  consent,  and  prayed  the  court 
to  adjudge  that  he  was  the  owner  of  the 
lands  and  the  various  substances  underneath 
the  surface  of  them,  and  to  give  him  the  pos- 
session of  same. 

The  appellant,  by  answer,  set  out  and  de- 
scribed thirteen  portions  of  the  lands,  which 
were  described  in  the  petition,  and  in  such 
thirteen  portions,  it  claimed  to  be  the  owner 
and  in  the  possession  of  the  various  coals, 
minerals,  etc.,  mentioned  in  the  petition,  and 
as  to  these  portions,  it  denied  the  ownership 
and  right  of  possession  of  appellee  of  the  ]and.s 
or  any  of  the  substances  under  the  surface 
of  the  lands,  or  any  of  the  easements  or  privi- 
leges claimed  and  sued  for,  and  further 
claimed,  that  it,  and  those  under  whom  it 
claimed  ownership,  had  been  in  the  adverse 
possession  of  the  lands  and  the  substances 
therein  for  more  than  fifteen  years  before 
the  filing  of  the  petition ;  that  the  lands  were 
covered  by  an  older  and  superior  title  to  that 
of  the  appellee;  and  that  at  the  time  the 
lands  were  conveyed  to  appellee  by  the  de- 
visees of  Lockard,  that  the  lands  were  then 
in  the  adverse  possession  of  it  and  those  under 
whom  it  claimed  and  for  that  reason  the  deed 
of  conveyance,  under  which  the  appellee 
claims  ownership,  was  champertous  and  void. 

The  answer  was  made  a  counter-claim,  with 
a  prayer  that  the  petition  be  dismissed,  and 
that  its  title  tx)  the  coals,  minerals,  etc., 
in  the  thirteen  portions  of  the  land  claimed 
by  it  be  quieted.  An  amended  answer  was, 
also,  filed.  The  affirmative  averments  of  the 
answers  were  denied  by  replies. 

At  the  close  of  the  testimony  offered  by 
the  appellee,  who,  as  said,  was  the  plaintiff 
below,  the  appellant  moved  the  court  to  per- 
emptorily instruct  the  jury  to  find  a  ver- 
dict in  its  behalf  as  to  the  coals,  minerals, 
etc.,  in  all  the  tracts  of  land  in  controversy, 
and  at  the  close  of  all  tlie  evidence,  renewed 
the  motion,  but  it  was  overruled  in  both  in- 
stances. 

At  the  close  tof  all  the  evidence,  the  ap- 
pellee moved  the  court  to  direct  a  verdict 
for  him  as  to  all  the  coals,  minerals,  etc., 
sued  for,  in  and  under  all  the  tracts  of  land 
in  controversy.  The  court  sustained  the  mo- 
tion  in  part  [734]  and  overruled  it  in  part. 


It  directed  the  jury  t»  find  lor  appellee  all 
the  coals,  minerals,  etc.,  mentioned  in  the 
petition,  in  and  under  th6  tracts  of  land 
described  as  the  Lewis  Turner,  James  Min- 
iard,  and  Wm.  Miniard,  second  tract,  re- 
spectively; and  in  and  under  all  that  portion 
of  the  tract  known  as  the  John  Huff  tract, 
which  lies  outside  of  the  exterior  lines  of 
the  David  Turner  fifty-acre  patent.  No.  64345 ; 
and  in  and  under  that  portion  of  the  tract 
described  as  the  Wm.  Miniard  first  tract, 
which  is  not  embraced  by  the  patents  to  Wm. 
Miniard,  which  are  No.  58985,  No.  58984  and 
No.  64344,  respectively;  and  in  and  under 
that  portion  of  the  tract  described  as  the  John 
L.  Turner  tracts  which  is  not  embraced  by 
the  patent  granted  to  Ballard  Begley,  No. 
622702,  and  the  patent  to  Israel  Napier,  No. 
67056. 

The  ownership  of  the  coals,  minerals  and 
privileges  described  in  the  petition,  in  and 
under  all  the  other  portions  of  the  lands  in 
controversy,  not  included  by  the  portions  of 
the  lands  referred  to  and  designated  in  the 
peremptory    instruction,    we^e    submitted   to 
the  jury  under  instructions,  which,  in  sub- 
stance, directed  it,  that  if  it  believed  from 
the  evidence   that  the  lands  in   controversy 
were  not  embraced  within  the  excluded  por- 
tions  in  the  patent  to  C.  O.  Lockard,  nor 
in   the  excluded  portions  in   the   deed   from 
Lockard's   devisees   to   appellee,   to   find   for 
appellee   all   the   coals,   minerals,    privileges, 
etc.,  mentioned  in  the  petition,  in  and  under 
so  much  of  the  lands  as  are  not  embraced 
in  the  lands  excluded  from,  the  t>peratiou  of 
the  patent  and  deed,  unless  it  should  believe 
from  the  evidence  that  all,  or  some  portionti, 
of  the  lands  had  been  in  the  adverse  pof>ses- 
sion  of  the  appellants  or  those  under  whom 
it  claims  title,  for  fifteen  years,  at  one  time, 
l)efore  the  institution  of  the  action,  or  that 
all   or   some   portions  of   the  lands   in  con- 
troversy were  in  the  adverse  possession  of  the 
appellant  and  those  under  whom  it  claimed 
title  at  the  time  of  the  purchase  by  and  con- 
veyance to  the  appellee,  and  that  all  or  such 
portions  of  the  lands  as  it  should  find  had 
lieen  held  adversely  by  appellant  and  those 
under  whom  it  claimed  for  as  mncb  as  fif- 
teen years,  at  one  time,  before  the  institntioD 
of  the  action,  or  was  in  the  adverse  possession 
of   ihe  appellant  and  those  under  whom  it 
elaimed  at  the  time  of  the  purchase  by  and 
conveyance   to   appellee,   it   should   find  for 
appellant.     Tlie  jur}'  was,  in  substance,  fur- 
ther instructed,  that  where  minerals  in  lands 
are  sold  and  conveyed,  [735]  and  the  person, 
selling  the  same,  or  anyone  claiming  under 
him,  remains  in  possession  of  the  surface  of 
the  land,  the  person  so  holding  the  possession, 
also,  holds  the  actual  possession  of  the  min- 
erals for  the  benefit  of  the  person  to  whom 
they  had  been  conveyed. 
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Another  instriMtign  directed  the  jurjy  tkat 
if  the  patents  No;  58d$i,  No.  68985  aad  No. 
64344,  which  had  been  granted  to  Wm.  Mia* 
iard,  and  containing  fifty,  one  hundred,  and 
aerenty-five  acres,  respectively,  lie  adjoining 
each  other  and  form  one  connected  boundary 
of  land,  the  entry  of  Wm.  Minlard  upon  the 
lands  embraced  in  one  ol  these  patents  and 
clearing  and  fencing  a  field  thereon  was,  in 
contemplation  of  law,  an  entry  and  taking 
poeaeesion  of  all  the  lands,  which  are  em* 
braced  in  all  three  of  the  grants. 

The  appellant  and  appoUee,  each,  objected 
to  the  instructions  given  by  the  court,  and 
their  objections  being  overruled,  saved,  ex- 
ceptions, and  each  of  them  offered  other  in- 
sections,  which  were  denied  by  the  court 
and  to  which  reference  will  hereafter  be  made. 

In  accordance  with  the  directions  of  the 
peremptory  instruction,  the  jury  found  for 
appellee,  as  therein  directed^  and  under  the 
other  instructions,  found  for  appellee,  the 
coals,  minerals,  etc.,  in  the  lands  embraced 
in  a  two-hundred^acre  patent,  which  had  been 
granted  to  Benjamin  Miniard,  and  those  in 
and  under  the  lands  embraced  in  the  seventy- 
five-acre  patent  and  the  fifty-acre  patent, 
which  had  been  granted  to  Wm.  Miniard ; 
and  those  in  the  land  embraced  in  a  two- 
hundred-acre  patent,  which  had  been  granted 
to  John  A.  Metcalfe;  and  the  coals,  minerals, 
etc.,  in  all  the  other  lands,  in  controversy, 
it  found  for  the  appellant,  and  the  court 
rendered  judgment  in  favor  of  appellee  for 
the  recovery  of  the  coals,  minerals,  privileges, 
etc.,  sued  for  the  lands,  which  the  jury  found 
for  him,  and  adjudged  in  accordance  with  the 
prayer  of  the  answer  and  counter-claim  in 
favor  of  appellant  as  to  the  coals,  minerals, 
etc.,  in  the  other  lands  in  controversy. 

Both  appellant  and  appellee  filed  grounds 
and  moved  the  court  to  grant  a  new  trial,  as 
to  that  portion  of  the  verdict  and  judgment 
which  was  unfavorable  to  them,  respectively, 
'lite  court  overruled  the  motions  and  the  ap- 
pellant has  appealed  from  all  that  portion 
of  the  judgment,  which  adjudged  a  recovery 
of  anything  [736]  against  it,  and  the  appel- 
lee, by  a  cross-appeal,  sedss  a  reversal  of  tlie 
judgment  to  the  extent  that  it  is  adjudged, 
that  appellant  was  the  owner  of  the  coals, 
minerals,  etc.,  in  the  tracts  of  the  land 
described  as  the  Taylor  Huff  and  Walter  Min- 
iard tracts,  respectively,  and  as  to  that  por- 
tion of  the  Wm.  Miniard  tract,  which  is  cov- 
ered by  the  patent  granted  to  Wm.  Miniard, 
Xo.  5«98». 

(1)  The  first  question,  which  naturally 
arises  is,  as  to  the  propriety  of  the  giving 
of  the  peremptory  instruetion  to  find  for 
appellee  the  coals^  n^inerals,  etc.,  in  and  under 
the  lands  designated  in  that  instruction.  The 
giving  of  a  peremptory  instruction,  in  a  trial, 
where  an  issue  is  naade  upon  the  pleadings, 


is  alwaya  prtdioated  upon  the  fact  that  all 
of  the  evideaee  tends  to  support  the  conten- 
tion of  the  party  in  whose  favor  the  verdict 
ia  directed,  and  hence,  there  is  nothing  left 
to  be  submitted  to  the  jury.  In  the  instant 
case,  to  justify  the  giving  of  the  peremptory 
instruction  in  favor  of  the  appellee,  it  should 
appear  that  all  the  evidence  goes  to  support 
the  averment,  that  appellee  is  the  owner  of 
the  coals,  minerals,  etc.,  in  and  under  the 
lands  designated  in  the  instruction;  and  that 
oil  the  evidenoe  tends  to  show  that  these 
lands  were  not  included  in  the  lands  excluded 
from  the  patent  to  Lockard  and  the  deed  to 
appellee;  and  that  there  is  an  absence  of  any 
evidence,  which  tends  to  support  the  claim 
of  appellant  to  title^  by  adverse  possession 
of  the  coals,  minerals,  etc.,  in  the  lands  de- 
signated in  the  peremptory  instruction,  or 
that  these  lands  were,  in  the  adverse  possee- 
sion  of  the  appellant  or  its  vendors  at  the 
time  of  the  making  of  the  deed,  under  which 
appellee  claims.  It  is  conceded  that  the  pat- 
ent granted  to  C.  O.  Lockard  on  November 
4th,  1873,  and  the  deed  under  which  appellp<> 
claims,  dated  May  11th,  1907,  embrace  all  l^e 
lands  mentioned  in  the  peremptory  instruc- 
tion. It  is,  also,  conceded  that  such  of  the 
lands  as  are  covered  by  the  peremptory 
instruction  and  whidi  had  been  granted  by 
patent  to  others  than  C.  O.  Lorkard,  that  the 
appellant  had  derived  title  to  the  coals,  min- 
erals, etc.,  in  them  from  the  persons  to  whom 
some  were  patented.  It  only  remains  then 
to  be  determined,  whether  it  was  shown,  that 
these  lands  are  not  within  the  lands  excluded 
in  the  Lockard  patent  and  by  l^e  deed  to 
appellee,  and  that  the  title  of  appellee  is 
paramount,  and  whether  the  appellant  or 
those  under  whom  it  claims  had  acquired  title 
by  adverse  possession  to  such  lands,  and 
[737]  whether  the  deed  of  appellee  for  the 
lands  is  champertous  and  void.  As  applying 
to  all  of  the  lands  recovered  by  appellee  un- 
der the  peremptory  instruction,  as  well  as 
all  the  other  lands  in  controversy,  it  is 
elementary  to  say,  that  the  senior  grant  vests 
the  legal  title  in  the  holder  of  such  grant, 
and  that  tlie  senior  grant  is  always  the  para- 
mount title,  unless  it  has  been  lost  to  the 
holder  by  the  adverse  possession  of  another, 
or  he  has  renounced  his  title.  It  is,  likewise, 
elementary  to  say,  that  the  law  vests  the  pos- 
session of  land  in  the  paramount  title  holder, 
and  that  a  senior  grantee  is  by  construction 
and  operation  of  law  in  the  constructive  pos- 
session of  the  land,  where  it  is  not  in  the 
actual  possession  of  another.  The  appellant 
claims  title  to  the  coals,  minerals,  etc.,  in 
the  Lewis  Turner  tract  of  land  under  Lewis 
Turner,  and  his  title  is  based  upon  a  patent 
to  him  of  the  land,  which  was  granted  upon 
a  survey  made  on  February  26th,  1887.  The 
appellant's  title  to  the  coals,  minerals,  etc., 
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in  the  Jamea  Miniard  tract  of  land  ifl  dedvced 
from  a  patent  granted  to  James  Miniard  on 
November  17th,  1890.  The  appellant's  tiils 
to  the  coals,  minerals^  etc.,  in  the  Wm. 
Miniard  tract  No.  2,  is  deduced  from  a  pat- 
ent, which  was  granted  to  Wm.  Miniard, 
based  upon  a  survey*  made  on  November  18th, 
1890.  The  title  of  appellant  to  the  coals, 
minerals,  etc.,  in  the  portion  of  the  John 
Huff  tract,  which  lies  outside  of  the  bound- 
ary lines  of  a  patent  granted  to  David  Turn- 
er, and  which  was  based  upon  a  survey  made 
November  18th,  1890,  is  not  deducible  from 
any  grant  made  by  the  Commonwealth  of 
Kentucky,  and  a  large  portion  of  that  tract 
does  not  seem  to  be  covered  by  any  patent, 
except  that  granted  to  Lockard,  under  which 
appellee  claims  title.  The  title  of  appellant 
to  the  coals,  minerals,  etc.,  in  that  portion 
of  the  Wm.  Miniard  tract.  No.  1,  which  is 
not  embraced  by  the  patents.  No.  58985,  No. 
58984,  and  No.  64344,  is  not  deducible  from 
any  patent  granted  to  appellant  or  its  ven- 
dors, and  is  covered,  alone,  by  the  Lockard 
patent.  The  appellant's  title  to  the  coals, 
minerals,  etc.,  in  the  portion  of  the  John  L. 
Turner  tract,  which  lies  outside  of  the  Bal- 
lard Begley  patent  and  the  patent  to  Israel 
Napier,  No.  67056,  is  not  deducible  from  any 
patentee,  under  which  appellant  claims,  the 
Lockard  patent,  alone,  embracing  it.  Hence, 
it  will  be  observed,  that  appellant's  claim 
of  title  to  the  coals,  minerals,  etc.,  in  the 
foregoing  six  tracts  of  land,  which  were  desig- 
nated in  the  peremptory  [738]  instruction, 
in  the  6rst  four  instances,  is  founded  upon 
patents  and  surveys  in  point  of  age,  long 
Mubsequent  to  the  Lockard  patent,  and  in 
the  other  two  instances  upon  the  deeds  of 
vendors,  who  had  no  title  to  the  lands,  and 
the  deeds  were  not  made  until  the  year  1903. 
The  title  of  appellant,  then,  to  the  ownership 
of  the  coals,  minerals,  etc.,  in  these  tracts 
of  land  designated  in  the  peremptory  instruc- 
tion, if  any  title  it  has,  must  arise  from  an 
adverse  poHsession  of  the  lands  by  appellant's 
vendors  through  whom  it  claims  title,  as  the 
appellant,  itself,  has  never  had  any  actual 
possession  of  any  of  these  tracts  of  land  at 
any  time.  A  possession,  which,  if  continued 
the  statutory  period  of  fifteen  years,  will 
ripen  into  a  title,  must,  in  the  first  instance, 
l>e  an  actual  possession.  Before  one  can 
acquire  an  actual  possession  to  lands  to  which 
he  has  no  title,  or  only  has  such  grounds 
to  claim  of  ownership,  which  merely  give 
him  a  color  of  title,  he  must  enter  upon  the 
land  with  the  intention  of  holding  it.  If  he 
is  without  color  of  title,  he  must  claim  it 
to  a  well  marked  and  defined  boundary.  If 
he  enters  under  a  deed,  patent  or  other  writ- 
ten instrument  evidencing  title,  with  the  in- 
tention of  possessing  the  land  to  the  extent 
of  the  boundaries  described  in  his  deed,  pat- 


ent or  writing,  he  will  be  in  the  actual  pos- 
aeesion  to  the  extent  of  his  boundaries,  or 
to  the  extent  his  boundary  is  not  in  the  actual 
possession  of  anoth^,  or  unless  the  boundary 
described  in  his  color  of  title  embraces  a  lap 
upon  a  senior  grant,  in  which  instance,  he 
will  not  be  in  the  actual  possession  of  the 
portion  embraced  in  the  conflict,  unless  he 
actually  enters  upon  the  part  in  conflict. 
The  adverse  possession  necessary  to  create 
title  does  not  consist  of  mental  conclusions 
or  intentions,  but  it  must  have  for  its  basis 
the  existence  of  physical  facts,  such  as  mak- 
ing an  improvement  upon  the  land,  or  doing 
other  acts  upon  it,  as  will  openly  evince  a 
purpose  to  hold  a  dominion  over  it  in  hostility 
to  the  title  of  the  real  owner,  and  such  as 
will  give  notice  to  the  real  owner  that  the 
purpose  is  to  hold  it  in  hostility  to  his  title. 
Til  is  adverse  holding  must  continue  for  the 
statutory  period  of  fifteen  years.  Frazier  v. 
Ison,  161  Ky.  379,  170  S.  W.  077;  Wilson  v. 
Stivers,  4  Dana  (Ky.)  634;  Lillard  v.  McGec, 
8  J.  J.  Marsh.  552;  Caskey  v.  Lewis,  15  B. 
M.  (Ky.)  27;  Smith  v.  Morrow,  7  J.  J.  M. 
(Ky.)  442;  Trotter  v.  Cassady,  3  A.  K. 
Marsh.  (Ky.)  365,  13  Am.  Dec.  183;  Trimble 
V.  Smith,  4  Bibb  (Ky.)  257;  Whitley  County 
Land  Co.  [739]  v.  Powers,  146  Ky.  801,  144 
S.  W.  2,  and  many  other  decisions  of  this 
court. 

Keeping  in  view  the  principles  above  an- 
nounced, it  will  be  necessary  to  make  an 
examination  of  the  evidence  with  reference 
to  the  adverse  holding,  which  appellant 
claims  its  vendors  had  to  the  lands  designated 
in  the  peremptory  instruction.  The  difflciilty 
of  such  a  consideration  will  be  appreciated, 
when  it  is  considered  that  the  testimony,  in 
a  case  of  this  kind,  is  scarcely  intelligible, 
unless  it  is  accompanied  by  a  map,  from  which 
the  witnesses  testify,  and  upon  which  are 
laid  down  the  various  streams,  patents  and 
other  deed  boundaries,  and  the  evidences  of 
possession,  in  the  way  of  a  clearing  and 
fencing  of  lands,  and  houses,  which  are  re- 
ferred to  by  the  witnesses.  One  of  the  maps 
which  accompanies  the  record  contains  but 
very  little,  which  will  illustrate  the  evidence, 
as  it  contains  representations  of  but  few  of 
the  tracts  of  land,  which  are.  in  controversy 
or  referred  to  in  the  evidence,  and  the  other 
map  contains  only  a  portion  of  such  lands. 
As  an  instance,  much  testimony  is  given  as 
to  the  H.  M.  McDanSel  tract  of  land  and  the 
«Tohn  A.  Metcalfe  patent,  and  the  location  of 
it,  and  the  Jesse  Lewis  patent,  referred  to 
in  the  evidence,  and  there  is  nothing  upon 
either  map  with  reference  to  those  patents. 
While  the  witnesses  in  their  testimony  appear 
to  be  pointing  out  the  location  of  the  patent'* 
and  lines  and  streams  an^  other  objects, 
which  are  said  to  be  upon  the  maps,  a  care- 
ful examination   of  them  develops  the  fact 
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that  the  objects  about  wblch  they  dpeak  are 
not  shown  upon  the  maps  in  many  instances 
at  all.    A  xeview  of  the  evidence  under  these 
difficulties  fatis  to  disclose  that  the  vendors 
of  appellant  have  ever,  at  any  time,  made 
an   entry  upon  the  lands  designated  in  the 
peremptory    instruction,    or    made    any    im- 
provements thereon,  or  done  any  act,  which 
evinced  upon  their  part   a  purpose  to  hold 
or  claim  the  lands  or  to  exercise  dominion 
over  them,  except  in  one  or  two  instances, 
and  the  acts  done  by  them  were  admittedly, 
at,  too  recent  a  date  to  create  a  title  by  ad' 
verse  possession.    Where  such  of  the  portions 
of  the  lands  as  were  a  part,  only,  of  junior 
patents,  which  were  granted  to  the  vendors 
of  appellant,  no  entry  upon  or  actual  posses- 
sion  of  such  patents  is  showd,  as  might  be 
<*on8trued  into  an  actual  possession  by  con- 
struction of  the  entire  patent  and  thus  actual 
possession  of  the  part  found  for  appellee  un- 
der   the    peremptory  instruction.      It    is    in- 
sisted, [740]  however,  that  the  evidence  does 
not   show  that  the  lands  to  which  the  per- 
oTOptory  instruction  related  are  without  the 
lands,  which  were  excluded  in  the  patent  to 
Lockard  and  the  deed  under  which  appellee 
holds,  and  hence,  it  was  error  for  the  court 
<o  adjudge,  as  a  fact^  that  they  were  without 
the   exclusion,   and   to  take  away  from  the 
jury  the  power  to  pass  upon  that  issue  by 
the    peremptory    instruction.      The    appellee 
relied   for  title  to  the  lands  in   controversy 
upon  a  patent  and  deed  from  which  a  large 
number  of  acres  were  excluded   on  accoimt 
of  prior  grants  or  entries  and  prior  sales  of 
portions  of  the  lands  embraced   within   the 
exterior  lines  of  the  patent  and  deed,  it  was 
incumbent  upon  him  to  show,  by  proof,  that 
the  lands,  in  which  the  coals,  minerals,  etc., 
which  were  sought  to  be  recovered,  were  lo- 
cated,  were  within  the   exterior   boundaries 
of  tlie  deed  and  patent,  and  not  embraced  by 
any   of   the   exclusions.     The   exclusions,   of 
course,   are  not   embraced   in   the  patent  or 
deed  and  the  appellant  cannot  have  any  title 
to  the  lands  embraced  by  the  exclusions.    The 
evidence  offered  to  prove  the  affirmative  upon 
that    issue   was    not    contradicted.      It    was 
shown,  without  any  question,  that  the  lands, 
in  controversy,  were  within  the  exterior  lines 
of  the  deed  and  patent.    Upon  the  i^sue  as  to 
whether  or  not  they   were  included   in   any 
of  the  excluded  lands,  it  was  shown  by  the 
agent  of  appellee,  and  who  was  a  surveyor 
of  experience,  that  he  was  well  acquainted 
with   the   territory  embraced  by   the  patent 
and  deed;  with  the  water  courses  and  other 
natural  objects  upon  it;  that  with  the  assist- 
ance of   an    attorney,   he   visited    the   lands 
office  of  the  state,  at  Frankfort,  and  there 
nought  diligently   for  ten   days  to   find  all 
the  prior  grants  included  in  the  exterior  lines 
of  the  patent;  that  he  examined  the  records 


in  that  office,  which  show  air  the  grants; 
that  after  an  exhausted  search  and  having 
obtained  copies  of  all  the  prior  grants,  which- 
he  could  find,  he  had  them  surveyed  and 
located;  that  none  of  them  interfered  with 
the  lands  in  controversy;  that  he  knew  the 
location  of  the  thirty-nine  tracts,  which  were 
excluded  from  appellee's  deed  as  having  been 
sold  to  the  Burt  &  Brabb  Lumber  Co.,  and 
none  of  them  included  the  lands  in  contro- 
versy; that  he  knew  where  all  of  the  specific 
exclusions  in  the  patent  were  located,  except 
four,  and  he  knew  that  these  did  not  interfere 
with  the  lands  in  controversy.  Other  evi- 
dence heard  in  addition  to  that  of  the  agent 
shows  it  to  be  reasonably  certain,  [741]  that 
the  lands  in  controversy  are  not  embraced 
within  any  of  the  exclusions.  The  tracts 
described  in  tlie  petition  are  the  only  ones 
in  issue,  and  no  proof  was  heard  or  offered, 
which  tended  to  prove  that  any  of  the  lands 
in  controversy  were  embraced  by  any  of  the 
exclusions.  When  the  appellee  had  shown 
substantially,  that  the  lands  sued  for  were 
within  his  grant  and  not  included  in  any 
prior  grants  or  exclusions,  the  burden  then 
shifted  to  the  appellant  to  show,  if  he  could, 
that  the  lands  in  con  trove  rsv  are  included  in 
an  exclusion  or  prior  grant.  Bowling  v. 
Breathitt  Coal,  etc.  Co.  134  Ky.  249,  120 
S.  W.  317 ;  Caddell  v.  Eagle  Coal  Co.  144  Ky. 
396,  138  S.  W.  304;  Steele  v.  Bryant,  132  Ky. 
569.  116  S.  W.  755 ;  Miller  v.  Breathitt  Coal, 
etc.  Co.  152  Ky.  390,  153  S.  W.  468.  In  Steele 
V.  Bryant,  supra,  which  involved  the  same 
questioxl  now  under  consideration,  the  court 
said: 

"In  cases  of  this  sort  the  plaintiff  ought 
not  to  be  required  to  do  a  thing  that  is  im- 
possible. He  ought  only  to  be  required  to 
furnish  such  proof  as  is  practicable;  and, 
if  his  proof  reasonably  establishes  that  the 
land  is  within  his  patent,  and  not  within  any 
prior  grant,  the  burden  shifts.  The  defend- 
ant may  show  that  the  prior  grant  includes 
the  land,  althmigh  he  does  not  connect  him- 
self with  it." 

The  other  cases  cited  sustain  the  doctrine 
announced  in  Steele  v.  Bryant,  supra.  There 
being  an  entire  absence  of  any  proof  that  the 
disputed  areas  were  covered  by  any  exclusions 
in  the  patent  or  deed  or  by  any  prior  grants, 
and  no  contradictions  of  the  testimony  upon 
that  stibject,  the  court  did  not  err  in  giving 
the  peremptor>'  instruction. 

It  is  insisted  with  reference  to  that  portion 
of  the  John  Huff  tract,  Avhich  is  outside  of 
the  exterior  lines  of  the  David  Turner  patent, 
that  there  was  evidence  to  the  effect,  that  a 
portion  of  it  was  embraced  in  a  patent  prior 
to  that  of  Lockard,  and  which  waa  granted  to 
James  Turner,  on  a  survey  made  on  the  2($th 
day  of 'May,  1862,  and  for  that  reason  it 
was  error  to  peremptorily  instruct  the  jury 
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to  find  for  appellee  all  that  portion  of  the 
John  Huff  tract)  which  was  without  the  David 
jlurner  patent.  The  proof  of  a  portion  of  it 
being  within  the  James  Turner  patent  con* 
aisted  of  the  statement  of  one  of  the  sur* 
veyors,  that  it  was  his  opinion,  that  it  was 
so  embraced,  but  that  he  had  not  made  any^ 
survey  of  the  James  Turner  patent  and  knew 
nothing  of  its  lines  or  to  [742]  where  they 
would  extend,  except  that  some  person  had 
informed  him  of  the  location  of  one  of  the 
corners.  It  is  a  matter  of  common  knowledge, 
that  such  information  as  that  does  not  con- 
stitute any  evidence  of  where  the  lines  of  a 
patent  made  sixty  odd  years  ago  will  be 
located,  when  surveyed,  and  hence,  it  was  not 
sufficient  to  require  the  submission  of  the 
question  to  the  jury. 

(2)  As  before  stated,  the  jury  found  in 
favor  of  the  appellee  as  to  the  H.  M.  McDaniel 
tract,  the  Benjamin  Miniard  tract  and  the 
Wm.  Miniard  tract  covered  by  the  seventy- 
five-acre  and  the  fifty-acre  patents,  and  of 
these  findings  the  appellant  complains  and 
insists  that  the  court  should  have  directed  a 
verdict  in  its  favor  as  to  all  of  these  tracts 
and  should  have  granted  it  a  new  trial  as 
to  them,  when  the  jury  found  against  it.  In 
neither  of  these  contentions  can  we  concur. 
The  H.  M.  McDaniel  tract  lies  wholly  within 
a  junior  patent  granted  to  John  A.  Metcalfe 
for  two  hundred  acres  of  land  and  whicli  is 
based  upon  a  survey  made  on  October  24th, 
1882.  Benjamin  McDaniel  acquired  it  from 
Metcalfe,  and  conveyed  the  portion  of  it  in 
controversy  to  H.  M.  McDaniel.  The  evidence 
for  appellant  tended  to  prove  that  the  Met- 
calfe patent  had  been  occupied  by  the  Mc- 
Daniels  since  the  year  1804,  while  the  evidence 
for  appellee  was  to  the  effect,  that  it  liad 
never  been  occupied,  for  any  time,  by  any 
one,  and  that  the  only  evidence  of  adverse 
possession,  which  any  one  had  ever  held,  of  it, 
that  was  visible  upon  it,  was  upon  one  edge, 
where  a  clearing  had  been  extended  from  ad- 
joining lands  upon  it  to  the  extent  of  about 
two  acres,  and  the  portion  upon  the  Metcalfe 
patent,  which  had  been  cleared,  appeared  to 
have  been  done  for  only  about  four  years. 
As  to  the  Benjamin  Miniard  tract,  it  is  em* 
braced  entirely  by  a  patent,  which  was  grant- 
ed to  Benjamin  Miniard  on  a  survey  made  on 
the  25th  day  of  February,  1887.  The  evi- 
dence for  appellant  tended  to  prove  that 
Benjamin  Miniard  had  entered  upon  this  tract 
before  the  year  1907,  and  cleared  a  small 
field  upon  it;  that  the  field  has  been  cleared 
and  fenced  for  about  eight  or  nine  years, 
while  the  evidence  for  appellee  tended  to 
prove  that  the  only  evidence  of  actual  posses* 
sion  upon  it  is  a  small  clearing  extending 
into  this  tract  from  adjoining  lands,  the 
ownership  of  which  ie  not  disclosed,  and  that 
it  had  been  made  in  recent  years.    The  seven- 


ty-five-acre patent  to  Wro.  Miniard  was  grant- 
ed upon .  a  survey  made  on  November  17th» 
[743]  1890,  and  the  iifty-acre  patent  waa 
granted  upon  a  survey  made  on  April  15th» 
1883.  No  improvements  of  any  kind  were 
ever  made  upon  the  lands  embraced  in  either 
of  these  patents,  and  no  evidence  of  any  physi- 
cal possession  of  the  lands  embraced  ia  either 
of  them  was  offered.  They  adjoin  a  one-hun- 
dred-acre patent  granted  to  Wm.  Miniard  on 
a  survey  made  on  April  5th,  1883,  upon  which 
tliere  is  a  small  field,  which  was  cleared  and 
fenced  from  sixteen  to  eighteen  years  previous 
to  Uie  trial,  which  occurred  in  February, 
1914.  Althougli  the  jury  was  instructed,  thai 
if  the  three  patents  mentioned,  to  Miniard, 
adjoined  and  made  one  connected  boundary 
of  land  and  he  entered  and  held  one  of  them 
in  adverse  possession,  his  actual  poeseesion 
extended  to  the  lands  embraced  in  ail  of 
them,  the  jury  found  that  he  had  not  had 
the  fifty-acre  and  the  seventy-five  aero  pat- 
ents in  adverse  possession  for  the  time  neces- 
sary to  create  title.  As  regards  the  Mc- 
Daniel tract,  the  Benjamin  Miniard  and  the 
Wra.  Miniard,  fifty -acre  and  seventy-five-acre 
tracts,  the  evidence  is  sufticient  to  sustain 
the  finding  of  the  jury,  and  there  bein^  no 
error  in  the  instructions,  which  is  prejudicial 
to  appellant  and  of  which  it  can  complain, 
tliere  seems  to  be  no  reason  to  disturb  the 
verdict  of  the  jury. 

(3)  The  appellant  complains  seriously  of 
the  finding  of  the  jury  as  to  the  fifty-acre 
tract  and  the  seventy-five  acre  tract,  above 
referred  to  and  known  as  the  grants  made 
to  Wm.  Miniard,  and  insists  that  the  law,^ 
wliioh  applies  to  the  facts  proven  in  regard 
to  these  two  tracts,  entitled  the  appellant's 
vendors  to  hold  them  under  the  doctrine  of 
adverse  possession  and  should  have  been  ad- 
judged to  it  upon  a  peremptory  instruction^ 
and  ofifered  an  instruction  as  applying  to 
these  tracts,  as  well  as  others,  whiob  the 
court  denied,  and  which  was  in.  fact  a  direc- 
tion by  the  court  to  the  jury,  that  if  one 
resided  upon  a  tract  of  land  to  which  he  had 
title  and  takes  a  deed  or  grant  to  an  un- 
occupied tract  of  land  adjacent  to  that  upon 
wliicli  he  lives  and  to  which  he  claims  title, 
his  possession  at  once,  by  operation  of  law, 
extends  to  the  outside  boundary  of  the  new- 
ly acquired  lands,  unless  the  newly  acquired 
land  was  at  the  time  in  the  actual  possession 
of  someone  else*  It  is  the  doctrine  enunciated 
by  the  rejected  instruction,  which  is  now  con- 
tended for  by  appellant.  As  applying  to  the 
Wm.  Miniard  seventy-five-aere  and  fifty-acre 
and  one-hundred-acre  tracts  of  [744]  land, 
in  controversy,  the  court  substantially  in- 
structed the  jury  in  accordance  with  the  prin- 
ciples of  that  proposed  instruction,  and  under 
the  particular  facts  of  this  ease,  it  seems 
to  have  been  more  farorable  to  appellant. 
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than  H  was  entitled  to.  Wm.  Mini&rd  has 
resided  for  over  fifty  years  upon  the  land 
embraced  in  a  patent,  which  was  granted  to 
his  father  in  the  year  1853,  for  three  hun- 
dred acres  of  land,  and  which  is  not  involved 
in  this  action,  as  it  was  granted  prior  to  the 
Lockard  patent  and  probably  is  not  embraced 
*in  the  exterior  lines  of  that  patent.  The 
lands  embraced  in  the  one-hundred-acre,  the 
seventy-five-acre  and  the  fifty-acre  patent  to 
Wm.  Miniard  and  which  were  in  controversy, 
were  granted  at  the  following  dates,  respec- 
tively, April  5th,  1883,  November  17th,  1890, 
and  May  4th,  1683.  They  are  all  subsequent 
grants  to  the  title  of  appellee;  within  the 
Lockard  patent  and  contiguous  to  each 
other;  and  one  or  more  of  them  are  contigu- 
ous to  the  old  three-hundred  acre  patent 
upon  which  Miniard  lived.  As  before  stated, 
upon  the  scventy-five-acre  patent  nor  the 
fifty-acre  patent,  there  had  never  been  any 
actual  possession  taken  by  Wm.  Miniard  or 
any  evidence  of  any  dominion  over  them  by 
him,  although  he  stated  in  his  testimony 
that  he  had  claimed  to  be  the  owner  of  them. 
Upon  the  one-hundred-acre  patent,  the  min- 
eral rights  in  which  the  jury  found  to  be 
in  the  appellant,  Wm.  Miniard  had  opened  a 
small  field  and  put  it  under  fence  and  culti- 
vation for  sixteen  or  eighteen  years  before 
the  trial.  If  the  jury  believed  that  this  im- 
provement was  made  fifteen  years  prior  to 
the  institution  of  the  suit,  which  was  filed 
on  September  24th,  1912,  that  fact,  or  else 
that  it  was  in  the  adverse  possession  of  Min- 
iard, in  1907,  when  appellee  obtained  his 
title,  was  probably  the  basis  of  its  verdict  in 
finding  for  appellant  as  to  that  tract.  It  is 
now  necf»8sary  to  determine  what  principles 
of  law  should  be  applied  to  the  state  of  facts 
presented.  There  was  no  actual  posscRsion 
shown  by  appellee  of  the  lands  embraced 
within  his  deed,  but  by  the  fiction  of  the  law, 
he  was  in  the  constructive  possession  of  all 
of  the  lands  embraced  within  his  deed,  which 
were  not  in  the  actual  possession  of  another. 
Neither  the  appellant  nor  Wm.,  Miniard,  un- 
der whom  it  claims  title,  as  stated  before, 
was  or  had  ever  been  in  the  possession  of 
either  the  fifty  or  seventy-five-acre  tracts, 
unless  the  contention  of  appellant,  that  the 
fact  that  its  vendor  lived  upon  and  owned 
[745]  an  adjoining  tract  of  land,  when  he  ac- 
quired junior  patents  to  the  fifty  and  seventj'- 
five-acre  tracts  and  the  one-hnndred-acre 
tract,  or  from  the  fact  that  he  entered  upon 
the  one-hundred -acre  tract  and  reduced  it  to 
possession,  he  thereby  and  without  any  entry 
or  other  aet  indicating  a  purpose  to  possess 
the  fifty  or  seventy-five-acre  tract,  he  became 
in  the  adverse  possession  of  them,  and  so 
continuing  for  the  statutofy  period,  became 
theit  true  ow^er.  The  Vendors  of  appellee 
having   the    constructive    possession-  of-  the 


seventy-five,  fifty  and  one-hundred-acre  tracts 
at  the  time  the  patents  were  granted  to  Mini- 
ard, it  is  a  well  settled  maxim  of  the  law,  that 
their  constructive  possession  of  the  lands  em- 
braced within  these  patents  could  not  be  di- 
vested,  except  by  an  actual  possession.  To 
acquire  an  actual  possession,  an  actual  pos- 
session in  fact,  must  be  taken  or  such  acts 
must  be  done  by  the  claimant  to  vest  in  him 
an  actual  possession,  by  construction.  It  is 
not  contended  that  Miniard  ever  took  actual 
possession,  in  fact,  of  either  the  seventy-five- 
acre  or  the  fifty-acre  grants,  and  if  he  ever 
had  any  actual  possession  of  either  of  these 
two  grants,  it  was  necessarily  an  actual  pos- 
session by  construction.  One  having  the  title 
to  the  lands,  of  which  he  is  at  the  time  in 
the  actual  possession,  and  acquires  the  title 
to  contiguous  tracts,  and  has  the  intention 
of  holding  the  possession  to  the  extent  of  the 
boundaries  of  all,  is  in  the  actual  possession 
of  all.  Having  already  the  constructive  pos- 
session, by  reason  of  being  the  owner  of  the 
titles,  the  law  waives  the  necessity  of  an 
entry  upon  each  of  the  newly  acquired  tracts, 
and  the  actual  possession,  which  he  has  of 
the  tract  contiguous  to  them,  is  extended 
over  all  of  them  by  operation  of  law.  Harri- 
son V.  McDaniel,  2  Dana  (Ky.)  354;  Everidge 
T.  Martin,  164  Ky.  497,  175  S.  W.  1004,  2  C. 
J.  243;  Mounts  v.  Mounts,  155  Ky.  363,  159 
S.  W.  818;  Miniard  v.  Napier,  167  Ky.  208, 
180  S.  W.  363.  One  without  a  color  of  title 
may  create  an  actual  possession  in  himself, 
by  construction,  to  parts  of  a  tract  of  land, 
by  entering  thereon  and  using  and  occupying 
a  part  and  claiming  it  to  a  well  marked  and 
defined  boundary,  which  either  already  exists 
or  which  he  places  there.  He  is  then  in  the 
actual  possession  of  the  portion,  which  he 
incloses  and  uses,  and  is  in  the  actual  pos- 
session, by  construction,  to  the  extent  of  his 
well  marked  and  defined  boundary,  unless  the 
land  is  in  the  actual  or  constructive  actual 
possession  of  another,  and  then  his  actual 
possession  only  extends  to  his  enclosures. 
LeMoyne  v.  [746]  Meadors,  156  Ky.  832,  162 
S.  W.  526;  Burt,  etc.  Lumber  Co.  v.  Sackett, 
147  Ky.  232,  144  S.  W.  34 ;  White  v.  McNabb, 
140  Ky.  828,  131  S.  W.  1021;  New  Domain 
Oil,  etc,  Co.  V.  Gaffney,  134  Ky.  792,  121 
S.  W.  699;  Campbell  v.  Thomas,  9  B.  Mon. 
(Ky.)  82;  LeMoyne  v.  Litton,  159  Ky.  652, 
167  S.  W.  916.  One  having  a  color  of  title 
may  have  an  actual  possession,  by  construc- 
tion, to  parts  of  a  tract  of  land  by  entering 
thereon  with  the  intention  to  take  and  hold 
possession  to  the  extent  of  the  boundaries 
of  the  deed,  patent  or  other  instrument, 
which  gives  color  of  title.  He  is  then  in  the 
actual  possession  of  the  portion  of  the  prem- 
ises, which  he  occupies  and  in  the  actual 
possession,  by  construction  of  the  remainder 
of  the  tract,  where  same  is  not  in  the  posses- 
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sion  of  anotlier.  Thomas  v.  Harrow,  4  Bibb 
(Ky.)  663;  Fox  v.  Hinton,  4  Bibb  (Ky.) 
559;  Daniel  y.  Ellis,  1  A.  K.  Marsh.  (Ky.) 
60;  Harrison  v.  McDaniel,  2  Dana  (Ky.) 
348;  Kendall  v.  Slaughter,  1  A.  K.  Marsh. 
(Ky.)  375;  Taylor  v.  Buckner,  2  A.  K.  Marsh. 
(Ky.)  18,  12  Am.  Dec.  354;  Chiles  v.  Conley, 
0  Dana  (Ky.)  385;  McLawin  v.  Salmon,  11 
B.  Mon.  (Ky.)  96,  52  Am.  Dec.  663;  Frank- 
lin Academy  v.  Hall,  16  B.  Mon.  (Ky.)  472; 
Taylor  v.  Burt,,  etc.  Lumber  Co.  109  S.  W. 
348 ;  Slaven  v.  Dority,  142  Ky.  640,  134  S.  W. 
1166.  Without  actual  possession  of  some 
part  of  a  tract  of  land,  there  can  be  no  con- 
structive possession  of  any  part,  by  one  with- 
out title  or  one  having  a  mere  color  of  title, 
under  a  deed,  patent  or  other  instrument, 
which  makes  an  inferior  title.  It  will  be 
observed  that  a  constructive  possession  cre- 
ated by  an  actual  possession  of  a  part  of  & 
tract,  and  a  claim  of  possession  to  the  bound- 
aries of  an  instrument  which  gives  a  mere 
color  of  title,  extends  only  to  the  boundaries 
described  in  the  instrument.  If  the  occupa- 
tion of  a  tract  of  land  under  ai^  instrument* 
which  makes  only  a  color  of  title,  creates  & 
constructive  actual  possession  of  the  unoccu* 
pied  lands  embraced  by  the  instrument,  only 
to  the  extent  of  the  b9uadaries  described  in 
it,  it  is  difficult  to  see  how  the  holding  of 
one  tract  of  land  under  such  an  instrument 
would  create  an  actual  possession,  by  con* 
struction*  to  other  separate  and  independent 
tracts  of  land,  although  contiguous  to  the 
tract  held  under  the  instrument.  It  has  been 
held  in  this  jurisdiction,  by  a  uniform  line 
of  decisions,  that  where  there  is  a  lap  of  a 
junior  upon  a  senior  grant,  and  although  the 
senior  patentee  has  never  entered  upon  any 
part  of  his  grant,  and  has  only  the  construc- 
tive possession  of  it,  which  the  law  vests  in 
him,  and  the  junior  patentee  enters  upon  hia 
grant,  but  without  the  lap,  and  although  he 
does  so  with  the  intention  [747}  of  holding 
to  the  extent  of  his  boundaries,  he  is  not 
in  the  possession  of  the  lap,  either  actually 
or  constructively,  because  his  possession  of  it 
woiild  be  only  constructive,  and  sueh  posses- 
sion would  not  displace  the  constructive  pos* 
session,  which  the  senior  patentee  already 
has.  Trimble  v.  Smith,  4  Bibb  (Ky.)  257. 
In  the  instant  case,  tlie  appellee  and  hia 
predecessors,  in  title,  have  had  the  construc- 
tive possession  of  the  lands  included  in  the 
seven ty-iive-acre  and  the  fifty-acre  patents, 
then  how  could  the  constructive  possession, 
which  it  is  claimed,  that  Wm.  Miniard  ob- 
tained over  the  unoccupied  portion  of  the 
one-hundred-acre  patent,  by  entering  upon  it 
under  a  mere  color  of  title,  disseize  the  ap- 
pellee of  his  constructive  possession  of  tho 
seventy-five  and  fifty -acre  grants?  While 
there  has  been  some  divergence  of  opinion 
and  expression  in  the  many  decisions  of  this 


court,  with  reference  to  land  titles,  arising 
largely  from  the  different  states  of  fact  in  the 
different  cases,  it  has  been  practically  settled 
as  a  rule  of  property  in  this  state,  that  one 
who  owns  and  resided  upon  a  tract  of  land 
and  acquires  an  inferior  title  by  deed  or  other- 
wise to  an  adjoining  tract,  to  which  some- 
one else  has  a  constructive  possession  by  rea-- 
son  of  his  legal  title,  docs  not  acquire  aii 
actual  possession  of  the  tract  to  which  he 
holds  a  color  of  title  by  reason  of  the  deed 
to  him,  and  before  he  obtains  the  adverse 
possession  of  it,  he  must  enter  upon  it  and 
take  physical  possession  of  it.  Whitley 
County  Land  Co.  v.  Powers,  146  Ky.  801,  144 
S.  W.  2;  Bowling  v.  Breathitt  Coal,  etc.  Co. 
supra;  Quisenberry  y.  Chenault,  143  Ky.  312. 
136  S.  W.  625. 

It   is,  also,   held,  that  where   one   enters 
under  a  deed,  upon  land,  to  a  part  of  which 
the  vendor's  title  was  valid  and  to  a  part 
of  ^hich  the  vendor's  title  was  Invalid,  and 
was  covered  by  a  valid  title  of  another,  and 
he  occupies  the  portion  to  which  he  has   a 
good  title,  he  thereby  does  not  become  in  the 
adverse  possession  of  the  portion  to  which  he 
has  not  a  valid  title,  luiless  he  actually  enters 
upon  it  and  subjects  it  to  his  use  and    do- 
minion, and  in  such  a  manner  that  it  -will 
be  notice  to  the  true  owner,  although  a  dilter- 
ent  rule  applies,  where  his  title  to  all   the 
land  embraced  in  the  deed  is  invalid.     An 
adverse  possession  must  be  baaed  upon  sonns 
physical   acts   performed   upon  the   land*    aa 
will  give  the  true  owner  notice,  that  another 
is  in  the  possession  of  his  land,  and  the  actn 
necessarily   must  be   such,  that  tliey   would 
enable  [748]  the  owner  to  maintain  an  action 
of  ejectment  or  trespass  against  the  intruder. 
W'here   an   intruder  has   a   deed   or   patent, 
which  gives  him  a  color  of  title,  and  it  ia  of 
record,    the    owner    may^ .  by    investigation, 
learn  the  extent  of  the  intruder's  possession, 
when  he  has  received  notice  of  the  adverse 
holding  by  seeing  his  acts  upon  the  property, 
but  an  instrument  creating  a  color  of  title 
does  not  necessarily  have  to  be  of  record,  and 
even  a  recorded  instrument  would  not  give 
warning,  as  the  owner  could  not  know  that 
the   person    to   whom    the    instrument   gives 
color  of  title  would  ever  undertake  to  assert 
his  claim  to  ownership,  by  taking  possession 
of  the  land,  until  he  has  done  so.     There  in 
no  step  necessary  for  the  owner  to  take  U* 
care    for   his   interests,    until   the   claimant, 
under  color  of  title,  undertakes  to  subject  the 
property   to  his   use  and  dominion.     In  the 
instant  case,  the  patents,  each,  embraced  an 
independent    survey,    and    were    granted    at 
different  times,  and  a  deed  executed  by  his 
brother  the  patentee  for  their  interest  in  the 
three-hundred-acre    patent,    and    which    wa^i 
made  to   include   the  lands  in  controversy, 
would  not  change  the  right  of  the  appellee 
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ainoe  that  deed  was  madie  only  ten  years  ago. 
Following  tiie  deciaiooB  of  thid  .court  and  the 
analogies  ol  the  law>  it  does  not  seem  that 
W'm.  Miniard's  actual  possession  of  the  three- 
hundred -acre  tract  of  land,  which,  he  ownedi 
nor  of  the  ofie-hundred-acre  tracts  to  which  he 
had  a  color  of  title,  if  he  was  in  the  actual 
poeseaaion,  did  not  put  him  in  the  actual 
poasesfiion  of  either  the  seventy-five  nor  the 
fifty-acre  patent  boundaries,  and  hence  the 
claim  of  title  to  them  by  adverse  possession, 
or  that  the  conveyance  to  appellee  was  cham- 
pertous  and  void  must  both  fail,  and  the 
court  did  not  err  in  rejecting  the  instruction 
offered. 

4.  The  crosa-appeal  is  as  to  the  judgment 
of  the  court  adjudging  the  ownership  of  the 
coals,  minerals,  etc.  in  three  of  the  tracts 
of  lands,  which  were  adjudged  to  appellant. 
They  are  the  Taylor  Huff  tract,  the  Wm. 
Miniard  one-hundred-acre  patent  boundary, 
and  the  Walter  Miniard  one-hundred-acre 
patent  boundary. 

The  Taylor  Uuff  tract  is  not  embraced  by 
any  patent,  except  the  Lockard,  under  which 
appellee  claims  title.  The  appellee  should 
have  recovered  it>  unless  the  appellant  had 
title  by  adverse  possession  or  it  was  in  tiie 
adverse  possession  of  appellant  or  its  vendors 
when  the  deed  to  appellee  for  the  lands  was 
executed.  At  the  [749]  time  of  the  trial 
Taylor  Haff,  the  vendor  of  appellant,  httd 
died.  It  seems  that  Taylor  Huff  claimed  to 
be  the  owner  ol  this  tract  of  land  under  a 
deed,  which  was  executed  to  ■  him  by  John 
Huff,  on  July  2nd,  1891,  and  it  embraced  the 
land  in  eoatroversy.  It  is  insisted  by  the 
appellee  that  the  court  should  hare  directed 
a  verdict  in  its  favor  for  this  traot  of  land, 
and  insists  that  the  imly  •evidaaoe  of  any 
adverse  possession  of  it  by  Taylor  Huff  was 
a  small  clearing,  which  eommeiieed  upon  the 
boundary  within  a  patent  that  was  granted 
to  Jaa.  Miniard  on  November  17th,  1855,  an* 
terior  to  Lockard's  patent,  and  that  this 
clearing  and  improvement  extended  for  some 
short  distance  within  the  boundary  of  the 
deed  from  John  Huff  to  Taylor  Huff,  and  that 
Taylor  Huff  did  not  reside  within  this  bound- 
ary, and  did  not  make  the  improvement  re- 
ferred to,  but  that  he  resided  at  a  place  upon 
an  adjoining  patent,  which  was  granted  to 
William  Turner  and  Wm.  Miniard,  and 
was  older  in  point  of  age  than  the  Lockard 
patent.  Tlie  land  covered  by  the  patent  to 
James  Miniard  on  November  17,  1855,  was 
owiveyed  to  Taylor  Huff  by  Miniard  on  June 
2lBt,  1897.  There  was  other  evidence,  how- 
ever, to  the  effect  that  Taylor  Huff  had  lands 
cleared  and  fenced  upon  the  tract  in  contro- 
versy, for  twenty-five  years  before  the  trial, 
and  under  these  circumstances,  the  question 
of  adverse  possession  and  champerty  were 
ones  for  the  jury,  and  it  determined  under 


the  instructions  that  Taylor  Huff  had  main- 
tained an  adverse  possession  to  the  land 
for  the  statutory  period  necessary  to  cre- 
ate title,  and  its  verdict  cannot  be  now 
disturbed. 

(5)  The  appellee  insists  that  the  court 
was  in  error  in  not  directing  a  verdict  in  his 
favor  for  the  coals,  minerals,  etc.,  in  the 
Walter  Miniard  one-hundred-acre  patent 
boundary,  and  the  Wm.  Miniard  one-hundred- 
acre  patent.  While  tlie  evidence  for  appellee 
was  being  heard  upon  the  trial,  he  offered  in 
evidence  a  copy  of  the  pleadings,  process,  and 
of  the  judgment,  in  the  action  of  Cordelia 
B.  Lockard  et  aL  v.  Aaliler  Lumber  Com- 
pany et  al.,  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Kentucky. 
An  objection  was  sustained  to  the  introduc- 
tion of  this  record  as  evidence,  to  which 
appellee  excepted  and  now  complains  of  the 
ruling  of  the  court  as  prejudicial  error.  The 
complainants  in,  that  action  were  the  devisees 
under  the  will' of  C.  O.  Lockard,  and  the  ven- 
dors of  appellee.  Among  the  defendants  w^e 
W^m.  [750]  Miniard  and  Walter  Miniard, 
through  whose  possession  of  the  surface  of 
tlie  lands,  the  appellant  is,  in  this  action, 
claiming  the  ownership  of  the  coals,  minerals, 
etc.,  in  the  two  tracts  of  lands  now  being  con- 
sidered. They  were  served  with  process  and 
appeared  in  that  action  and  made  a  defense 
to  it.  The  action  was  to  quiet  the  title  of 
the  complainants,'  together  with  various  other 
tracts  within,  the  Lockard  patent,  to  the  two 
tracts  of  land  now  under  consideration,  and 
to  enjoin  W'alter  and  Wm.  Miniard  from 
trespassing  or  committing  waste  upon  the 
lands,  which  are  here  in  controversy,  and 
from  ever  claiming  any  right,  title  or  inter- 
est in  the  lands,  and  to  adjudge  the  com- 
plainants to  be  tlie  owners  of  the  lands,  free 
from  any  claim  or  interest  of  the  defendants. 
The  action  was  filed  in  the  year  1900,  but 
the  final  judgment  was  not  rend^ed  until 
March  5th,  lOOfi,  and  resulted  in  a  Judgment 
in  favor  of  the  complainants.  The  court, 
after  adjudging  that  the  devisees  of  jC.  0. 
Lockard  were  the  true  and  beneficial  owners 
of  the  land,  adjudged  that  the  defendants 
in  that  action,  which  included  Walter  and 
Wm.  Miniard,  and  all  persons  who  should 
claim  under  them,  to  be  forever  enjoined 
from  trespassing  upon  the  lands,  and  from 
setting  up,  pretending  or  in  any  wise  assert- 
ing any  estate,  title,  right,  interest,  claim  or 
demand  in  or  to  the  lands,  adverse  or  con- 
trary to  the  interest  or  title  of  the  complain- 
ants, or  of  any  person  who  thereafter  might 
claim  under  them.  The  Qourt  had  juri^dic^ 
tion  of  both  the  parties  and  the  subject  mat- 
ter, but  it  is  insisted  that  the  record  and 
judgment  was  not  competent  evidence,  in  the 
instant  case,  against  the  ai4>ellant,  because 
it  was  a  purchaser  for  value,  pf  the  interests 
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claimed  by  It  in  the  lands,  during  the  pen- 
dency of  the  suit,  in  the  year  1903,  and  with- 
out notice  of  the  claim  of  appellee's  vendors 
to  the  ownership  of  the  land,  and  that  the 
l%9  pendens  notice  provided  for  by  section 
2358a,  Ky.  Statutes,  was  never  filed  in  the 
office  of  the  clerk  of  the  Harlan  county  oourt, 
and  that  under  the  express  provisions  of 
that  statute,  the  judgment  could  not  affeet 
their  interests  in  the  land.  It  appears  that 
no  such  notice  was  ever  filed.  The  statute 
provides  as  follows: 

''That  no  action,  cross-action,  counter- 
claim  or  other  proceeding  whatever  .  .  . 
hereafter  eommenced  or  filed  in  which  the 
title  to  or  the  possession  or  use  of  or  any 
lien,  tax,  assessment  or  charge  on  real  estate, 
or  any  interest  therein,  is  in  any  manner 
affected  or  involved  [751]  nor  any  order  or 
judgment  therein,  nor  any  sale  or  other 
proceeding  thereunder,  shall  in  any  manner 
affect  the  rigiit,  title  or  interest  of  any  aub* 
sequent  purchaser,  lessee,  or  incumbrancer  iA 
such  real  estate  or  interest  for  value  an4 
without  notice  thereof,  exeept  from  tiie  time 
there  shall  be  filed  in  the  office  of  the  elerk 
of  the  county  court  in  which  the  real  estate 
or  greater  part  thereof  lies,  a  memorandum, 
etc.     .     .     .*' 

It  is  provided  that  the  memorandum  shall 
state  the  style  and  number  of  the  action 
and  the  court  in  which  it  is  commenced  or 
pending  and  the  name  of  the  person  whose 
interest  in  the  real  estate  is  involved,  and 
a  description  of  the  real  estate  affected  by 
the  proceeding.  We  do  not  concur  in  the 
view  urged  by  counsel  for  the  appellee,  that 
a  lis  pendens  notice,  as  provided  by  thai 
statute,  is  unnecessary  in  order  that  the 
proceeding,  sale  or  judgment  may  affeet  the 
title  or  interest  of  a  subsequent  purchaser, 
lessee  or  incumbrancer,  for  value,  without 
notice,  of  real  estate  involved  in  a  suit  in  a 
federal  court,  where  the  real  estate  is  situ- 
ated in  this  state.  It  is  a  rule  pertaining  to 
property  situated  in  this  state,  and  it  is  to 
be  assumed,  that  the  federal  courts  will  giye 
force  and  effect  to  it,  as  the  courts  of  the 
Htate  will  do.  The  notice  must  be  filed  by 
some  party,  who  has  an  interest,  and  if  the 
clerk  of  the  county  court  should  refuse  to  do 
his  duty  in  regard  to  it,  he  could  be  com* 
I>elled  by  proper  proceedings  to  do  00.  All 
the  cases  in  this  jurisdiction,  in  whidi  this 
statute  has  been  construed,  have  related  to 
instances  in  which  the  owner  of  the  property 
affected  had  made  sales,  leases  or  placed 
incumbrances  upon  it,  and  in  no  instance  has 
the  statute  been  invoked  to  protect  a  pur- 
chaser or  lessee  or  ineumbrancer,  who  has 
purchased  or  leased  property  from  an  in- 
dividual, who  did  not  own  it,  or  has  acoepted 
an  incumbrance  upon  property,  which  was 
exeeuted  or  placed  upon  it  by  some  olie,  who 


did  not  have  any  title  td  it  or  interest  Ia  it. 
The  statute  does  not  eeem  to  have  applica- 
tion to  the  case  where  a  person  sells,  leftses 
or  encumbers  real  estate,  not  his  own  eind 
which  he  never  had  owned.  In  the  instant 
ease,  the  lands  in  eontroversy  were  the  prop- 
erty of  appellee's  vendors,  and  had  aever 
been  owned  by  the  rendors  of  appellant. 
The  vendors  of  appellant  had  procured  pat- 
ents subsequent  to  that  of  appellee,  whicli 
gave  them  only  a  color  of  tiUe,  and  there  is 
no  pretense  that  they  had  been  in  posaeasion 
of  the  lands  for  such  a  time  [762]  as  to  make 
them  owners  by  adverse  possession,  at  the 
time  of  their  sales  of  the  coals,  minerals, 
etc.,  to  appellant.  As  before  stated,  the  ap- 
pellant must  necessarily  rely  for  its  title  to 
the  coals,  minerals,  etc.,  in  the  landa  to  the 
ownership  of  the  lands  by  its  vendors,  ac- 
quired by  advwse  possession.  The  statute, 
section  2366a,  K^y.  Statutes,  is  invoked, 
which  provides  as  follows.* 

"Wherever  the  mineral  or  other  interests 
in  or  rights  appurtenant  to  land  in  ^is  Com- 
monwealth have  heretofore  passed,  or  shall 
liereafter  pass,  in  any  way,  from  a  claimant 
in  possession  of  the  surface  of  said  land,  the 
continuity  of  the  possession  of  such  minerals, 
interests  and  rights  shall  not  be  deemed 
thereby  to  have  been  or  to  be  broken;  but 
the  possesion  of  the  surface  by  the  original 
eUimant  thereof,  from  whom  such  mineral, 
interests  or  rights  passed,  or  by  those  claim- 
ing through  or  under  him,  or  by  virtue  of  a 
judgment  against  him  in  an  action  to  which 
the  holder  of  said  mineral,  interest  or  rights 
is  not  a  party,  shall  be  deemed  to  have  been, 
and  hereafter  to  be,  the  possession  of  auch 
mineral,  interests  and  rights  in  said  land 
for  the  beneAt  of  eaM  pe^sota,  his  heirs  and 
assigns,  to  whom  said  minsrals,  interests  or 
rights  have  or  shall  have  passed  as  aforesaid.*? 

Under  the  provistons  of  this  statute,  it 
seems,  that  if  the  vendors  of  appellant  v^re 
in  possession  of  the  lands  when  they  sold  the 
coals,  minerals,  etc.,  to  appellant,  and  there- 
after remained  in  possession  until  they  had 
been  in  the  adverse  posse8SN>n  of  the  lands 
for  the  statutory  period,  counting  from  their 
first  acquiring  actual  possession  of  the  lands, 
the  title  of  appellant  was  made  valid,  but, 
if  before  the  statutory  period  had  expired, 
they  had  abandoned  the  possession  Or  been 
evicted  by  the  owners  of  the  paramount  title, 
then  the  title  of  appellant  failed.  The  pos- 
session of  its  vendors^  or  those  claiming  un- 
der or  through  them,  inured  to  the  ben^t 
of  the  appellant,  but,  if  its  vendors  did  not 
keep  the  adverse  possession,  then,  in  the 
absence  of  such  adverse  possession,  there  was 
nothing  to  ripen  the  appellant's  claim  into 
a  title.  If  the  one  holding  the  possession, 
and  upon  whose  possession  the  Appellant  de* 
pends  for  the  ripening  ef  its  title,  is  estopped 
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to  deny  the  title  of  appellee,  and  is  prohibited 
from  claiming  to  own  the  land,  or  any  in- 
terest in  it,  and  from  holding  it  adversely 
to  the  appellee,  it  seems  that  appellant  would 
be  in  no  better  condition  than  he  would  be, 
if  the  possession  waa  entirely  vacant.  The 
suit  in  L763]  the  Federal  District  Court  put 
the  title  to  and  ownership  of  the  lands  in 
issue  between  appellee's  vendors  and  the  min- 
erals just  as  fully  and  completely,  as  if  it  had 
been  a  suit  in  ejectment,  instead  of  quia 
timet.  The  judgment  of  the  court  therein 
was  conclusive  between  the  parties.  The 
statute  of  limitations  gives  title  only  to 
those  who  hold  adverse  possession  of  land, 
claiming  it  as  their  own,  undisturbed,  con- 
tinuously and  peaceably,  for  as  many  as 
fifteen  years.  An  action  is  the  only  way 
provided  for  disturbing  one  who^  is  in  pos- 
session  of  a  tract  of  land,  and  claiming  to 
own  it.  A  judgment,  which  determines  that 
he  is  not  the  owner  and  forbids  him  to  claim 
to  be  such,  and  enjoins  him  from  using  or 
trespassing  upon  the  land,  conoludes  his 
right  to  hold  it  adversely.  Any  adverse  pos- 
session, which  he  might  have  had  or  claimed 
before  the  institution  of  the  action  in  which 
the  judgment  was  rendered  or  pending,  is 
extinguished  by  the  judgment,  and  if  he 
would  create  a  title  to  the  lands,  either  in 
himself  or  that  would  inure  to  the  benefit 
of  the  holder  of  the  minerals  under  the  sur- 
face, he  must  remain  in  adverse  possession 
of  the  land  for  fifteen  years  after  the  judg- 
ment. When  the  judgment  was  rendered,  it 
then  became  his  duty  to  g^ve  up  the  posses- 
sion and  to  refrain  from  any  further  posses- 
sion of  the  land,  or  claim  to  its  ownership. 
Such  a  judgment  is  a  termination  of  any 
claims  or  rights  he  had  in  the  land.  It 
breaks  the  continuity  of  his  possession,  if 
any  he  had  theretofore.  During  the  fiftecm 
years  necessary  for  him  to  hold  the  land  in 
order  to  create  a  title  hy  adverse  possession, 
after  the  judgment,  although  his  possession 
might  be  sufficient  under  the  statute  of  lim« 
itations,  he  having  been  estopped  to  deny  the 
title  of  the  owner,  it  is  not  such  adverse  pos- 
session as  will  make  a  sale  and  conveyance 
by  the  owner  void,  as  being  against  the  cham- 
perty statute.  Perry  v.  Eagle  Coal  Co.  170 
Ky.  824,  186  S.  W.  875;  Jones  v.  Chiles,  2 
Baaa  (Ky.)  34;  Barret  v.  Coburn,  3  Mete. 
(Mass.)  510;  Baley  v.  Deakins,  5  B.  Mon. 
(Ky.)  161;  CaeUeman  v.  Combs,  7  T.  B. 
Mon.  (Ky.)  273;  Griffith  v.  Dicken,  4  Dana 
(Ky.)  561.  Since  the  judgment  in  the  fed- 
eral oourt,  the  expiration  of  the  time  has  not 
been  sufficient  to  permit  the  creation  of  a 
title  to  the  lands  by  adverse  possession,  il 
appellant's  vendors  have,  in  fact,  maintained 
such  a  pofisession,  since  the  renditiooi  of  that 
judgment.  The  possession  of  the  vendors  of 
appellant  having  terminated  by  the  judg- 
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ment,  and  the  appellee  not  having  taken 
actual  possession  of  [754]  the  land  by  virtue 
of  the  judgment,  there  has  been  no  actual 
p6ssession  of  it  by  virtue  of  the  judgment, 
since  its  rendition.  Hence,  it  seems  the  court 
was  in  error  in  refusing  to  admit  the  ^record 
and  judgment  of  the  federal  court  in  evi- 
dence, and  the  giving  to  it  such  effect  as  it 
was  entitled  to  have.  Upon  the  facts  pre- 
sented in  evidence,  after  the  admission  of  the 
record  and  judgment  of  the  federal  court, 
the  appellee  was  entitled  to  have  included  in 
the  peremptory  instruction  in  his  favor  the 
coals,  minerals,  etc.,  in  the  Walter  Miniard 
tract,  embraced  in  patent  No.  51935,  and  the 
Wm.  Miniard  tract,  embraced  in  patent  No. 
58985. 

It  is  therefore  ordered  that  the  judgment 
be  affirmed  upon  the  original  appeal,  and 
reversed  upon  the  cross-appeal  as  to  the  Wm. 
Miniard  tract  and  the  Walter  Miniard  tract, 
which  were  embraced  by  the  junior  patents, 
Nos.  58985  and  51935,  respectively,  and  oth- 
erwise the  judgment  upon  the  cross-appeal  is 
affirmed,  and  the  cause  is  remanded  with 
directions  for  further  proceedings  in  con- 
formity to  this  opinion. 

IfOTE. 

The  reported  case  holds  that  title  to  min- 
eral lands  may  be  acquired  by  adverse  pos- 
session, and  that  the  completion  of  the  stat- 
utory period  of  adverse  possession  operates 
retrospectively  to  validate  a  prior  sale  of  the 
mineral  rights  by  the  occupant.  The  earlier 
cases  passing  on  the  acquisition  of  title  to 
mines  by  adverse  possession  are  discussed  in 
the  notes  to  Wallace  v.  Elm  Grove  Coal  Co, 
6  Ann.  Cas.  140;  J.  R.  Crowe  Coal,  etc.  Co. 
V.  Atkinson,  Ann.  Cas.  1912D  1196 ;  and  Kiser 
V.  McLean,  140  Am.  St.  Rep.  948. 


V. 

FRUDENTIAL  INSUBANOE  COM- 
FAKT  OF  AMERICA. 

Massachusetts  Supreme  Judicial  Court — 
May  22,  1915. 

221  Mass.  263;  108  N.JB.  1069. 


Life   Inanramee  —  Bj   Parent   on   Life 
of  Cliild  -*  Bielit  to  Control  Foliey* 

-  Under  a  policy  taken  out  by  a  father  on 
the  life  of  his  minor  son,  payable  to  the 
"executors,  administrators  or  assigns  of  the 
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insured,"  the  son  is  the  person  insured  and 
the  beneficiary,  with  tlie  right  to  custody  of 
the  policy  in  the  father. 

[See  note  at  end  of  this  case.] 

Same. 

AVhere  a  life  policy,  taken  out  by  a  father 
on  the*life  of  his  minor  son,  was  made  pay- 
able to  the  executors,  administrators  or  as* 
signs  of  the  son,  the  father  and  mother,  as 
guardians  by  nature,  are  not  authorized  to 
consent  to  a  cancellation  of  the  policy  or  to 
a  change  to  a  paid-up  policy,  before  forfeiture 
for  nonpayment  of  premiums. 

[See  note  at  end  of  this  case.] 

Effect  of  Failure  to  Pay  Preminins. 

The  obligation  of  a  life  insurance  contract, 
in  the  absence  of  contract  or  statute  other- 
wise providing,  is  conditional  upon  the  pay- 
ment of  premiums  as  they  become  due,  and 
if  the  policy  be  allowed  to  lapse,  no  recovery 
can  be  had  thereon. 

Exceptions  from  Superior  Court,  Suffolk 
county:    Hitohcock,  Judge. 

Action  by  Margaret  Burke,  administratriXi 
plaintiff,  against  Prudential  Insurance  Com* 
pany  of  America,  defendantw  Judgment  for 
defendant.  Plaintiff  alleges  exceptions.  The 
facts  are  stated  in  the  opinion.    Exceptions 

OVERBULED. 

Edward  J.  Sullivan  for  plaintiff. 
Eaton  d  McKmght  and  Chas,  T,  Cottrell 
for  defendant. 

[253]  PiEBCE,  J. — Shortly  before  December 
14,  1903,  Edward  Burke  made  application  to 
the  Prudential  Insurance  Company  of  Amer- 
ica, [254]  the  defendant  in  this  action,  to 
insure  the  life  of  his  son  Hichard,  who  was 
born  November  3,  1889.  On  December  14, 
1903,  the  defendant  issued  a  policy  numbered 
18520029,  on  the  life  of  Richard  Burke,  pay- 
able in  case  of  death  *'unto  the  executors, 
administrators  or  assigns  of  the  insured." 

Under  this  policy  the  person  insured,  and 
the  beneficiary,  was  Richard  Burke,  with  the 
right  to  the  custody  of  the  policy  in  the 
father.  Bowers  ▼.  Parker,  68  N.  H.  666. 
The  father  paid  the  premiums  each  week  as 
they  became  due  on  the  policy  up  to  June  26, 
1911,  at  which  time  Richard  had  more  than 
arrived  at  the  age  of  twanty^one  years.  No 
premiums  thereafter  were  paid  upon  the  pol- 
icy by  any  one.  So  far  as  appears,  without 
the  authority  of  Richard,  Margaret  Burke, 
Richard's  mother,  about  July  1,  1911,  entered 
into  negotiations  with  an  agent  of  the  de- 
fendant which' resulted  in  the  delivery  of  the 
policy  to  the  defendant  and  the  tender  of  a 
paid  up  policy  to  the  mother  on  July  3,  1911. 
When  tendered  she  sent  the  agent  with  the 
paid  up  policy  to  see  her  huabaad.  The  hus- 
band testified  that  he  never  authorized  any 
action  in  reference  to  the  policy;  that  about 


the  first  week  or  the  middle  of  July  the  agent 
came  to  his  shop  and  placed  the  policy  od 
the  counter.  ''When  be  left  it  on  the  counter 
I  got  up  and  opened  it.  ...  I  seen  the 
amount  and  I  told  him  'Now  didn't  you  prom- 
ise my  wife  that  jm^  would  return  this  policy- 
with  the  full  amount  of  the  old  policy?' 
Well,  he  said  nothing.  I  told  him  he  ought 
to  be  ashamed  of  himself  and  I  told  him  fur- 
thermore than  he  could  take  the  paid  up 
policy  away  and  bring  me  back  the  old  one. 

.     .     I  don't  remember  him  saying  any- 
thing, but  he  took  the  policy  and  went  way." 

On  November  30,  1911,  Richard  made  a 
special  revival  application  for  the  reinstate- 
ment of  policy  No.  18520029,  in  these  terms: 
"I  hereby  declare  myself,  who  was  formerly 
insured  under  the  above  numbered  policy,  to 
be  in  as  good  a  state  of  health  as  when  said 
policy  was  issued,  and  that,  having  allowed  is 
to  become  lapsed,  I  wish  to  renew  it,  upon  the 
understanding  that  it  will  not  be  in  force 
(although  I  now  pay  the  arrears)  until  the 
company  shall  have  consented  to  revive  the 
same."  He  was  examined  March  24,  1912, 
and  was  rejected  because  suffering  from  tuber- 
culosis.   He  died  on  Deoember  22,  1912. 

The  policy  w^as  in  terms  payable  to  the 
executors,  administrators  [2S6]  and  assigns 
of  Richard  Burke,  and  thus  is  distinguishable 
from  that  in  Knowles  v.  Knowles,  205  Mass. 
290,  91  N.  £.  213.  The  father  and  mother 
as  such  were  not  owners  or  beneficiaries,  nor 
had  they  as  guardians  by  nature  during  the 
minority  of  Riohard  any  legal  right  to  con- 
sent to  a  cancellation  of  the  policy  or  to  its 
being  changed  to  a  paid  up  policy,  at  least 
before  its  forfeiture  for  the  non-payment  of 
premiuma  Griffith  v.  New  York  L.  Ins.  Co. 
101  Gal.  627>  36  Pac.  113,  40  Am.  St.  Kep. 
96;  Hooker  v.  Sugg»  102  N.  0.  115,  8  S.  £. 
919,  11  Am.  St.  Rep.  717,  3  L.R^.  217; 
Whitehead  v.  New  York  L.  Ins.  Go.  102  N.  Y. 
143,  6  N.  E.  267,  55  Am.  Rep.  844.  As  Rich- 
ard had  reached  his  majority  at  the  time  the 
mother  attempted,  with  the  consent  of  the 
defendant,  to  surrender  the  policy  for  a  paid 
up  policy,  it  is  clear  that  her  act  was  not 
binding  upon  Ridiard;  and  it  was  equally 
clear  that  the  policy,  as  between  Richard  and 
the  defendant,  was  legally  unchanged. 

The  record  discloses  neither  acts  nor  de- 
faults to  warrant  the  argument  that  the  jury 
could  find  either  waiver  or  estoppel  to  assert 
that  the  premiums  were  not  paid  or  tendered 
as  they  became  due. 

It  becomes  unnecessary  to  determine  wheth- 
er the  mother's  act  was  induced  by  misrepre- 
sentation and  therefore  voidable,  because  be- 
fore the  policy  had  lapsed  for  the  non-pay- 
ment of  premiums  all  parties  were  aware  that 
the  fath»  and  the  mother  repudiated  the  al- 
leged surrender  and  claimed  the  policy  to  be 
in  force. 
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The  obligation  of  a  life  insurance  contract, 
in  the  absence  of  contract  or  statute  otherwise 
providing,  is  conditional  upon  the  payment 
of  the  premiums  as  they  become  due.  Mu- 
tual L.  Ins.  Co.  V.  Allen,  138  Mass.  24,  27, 
52  Am.  Rep.  245,  25  Gyc.  698,  and  cases  cited. 
In  the  case  at  bar  no  premiums  were  paid, 
or  tendered  and  refused,  after  June  27,  1911. 
The  policy  by  its  terms  lapsed  thereafter  at 
the  expiration  of  four  weeks.  The  sixth  pro* 
vision  of  the  policy  provides:  "If  this  policy 
is  lapsed  for  non-payment  of  premium,  it  will 
be  revived  within  one  year  from  the  date  to 
which  premiums  have  been  duly  paid  upon 
payment  of  all  arrears,  provided  evidence  of 
the  insurability  of  the  insured  satisfactory 
to  the  company  be  furnished."  The  insured 
availed  himself  of  the  provision,  was  ex- 
amined, found  to  be  suffering  from  tubercu- 
losis, and  was  rejected. 

There  remained  to  him  the  right  to  a  paid 
up  life  policy,  in  [256]  accordance  with  chap- 
ter 356  of  the  laws  of  1895  of  the  State  of 
Xew  Jersey. 

This  action  is  upon  the  original  policy,  and 
for  the  reasons  above  stated  cannot  be  main- 
tained. 

The  ruling  of  the  presiding  judge  was  right, 
and  the  entry  must  be 

Exceptions  overruled. 

NOTE. 

Risht  of  Parties  la.  Case  of  Insvraiiee 
Procured  hj  Parent  on  Life  of  Minor 
Clilld. 

Insurable  Interest. 

It  is  well  established  that  a  parent  has  an 
insurable  interest  in  the  life  of  his  minor 
child.  Reef  v.  Union  L.  Ins.  Co.  17  Ins. 
Chron.  13,  18  Cent  L.  J.  347;  Woods  v. 
Woods,  130  Ky.  162,  113  S.  W.  79,  19  L.R.A. 
(N.S.)  233;  Mitchell  v.  Union  L.  Ins.  Co.  45 
Me.  104,  71  Am.  Dec.  629;  Loomis  v.  Eagle 
L.  etc.  Health  Ins.  Co.  6  Gray  (Mass.)  396; 
Grattan  v.  National  L.  Ins.  Co.  15  Hun  74,  7 
N.  Y.  Wkly.  Dig.  384;  O'Rourke  v.  John  Han- 
cock Mut.  L.  Ins.  Co.  10  Misc.  405,  31  N.  Y. 
S.  130;  Wakeman  v.  Metropolitan  L.  Ins.  Co. 
30  Ont.  705.  See  also  Warnock  v.  Davis,  104 
U.  S.  776,  26  U.  S.  (L.  ed.)  924;  Lewis  v. 
Phoenix  ^lut.  L.  Ins.  Co.  39  Conn.  104;  Hess 
V.  Segenfelter,  127  Ky.  348,  105  S.  W.  476, 
128  Am.  St.  Rep.  343,  14  L.R.A.(N.S.)  1172, 
32  Ky.  L.  Rep.  225;  Hilliard  v.  Sanford,  6 
Ohio  Dec.  449,  4  Ohio  N.  P.  363;  Crosswell 
V.  Connecticut  Indemnity  Assoc.  50  S.  C.  103, 
28  S.  E.  200;  Valley  Mut.  L.  Assoc,  v.  Tee- 
wait,  79  Va.  421 ;  Crismond  v.  Jones,  117  Va 
34.  Ann.  Cas.  1917C  155,  83  S.  E.  1045. 

In  Loomis  v.  Eagle  L.  etc.  Ins.  Co.  6  Gray 
(Mass.)  396,  the  court  said:  "We  cannot 
donbt.  that  a  parent  has  an  interest  in  the 


life  of  a  child,  and,  vice  versa,  a  child  in  the 
life  of  a  parent;  not  merely  on  the  ground 
of  a  provision  of  law  that  parents  and  grand- 
parents, children  and  grandchildren,  are 
bound  to  support  their  lineal  kindred  when 
they  may  stand  in  need  of  relief,  but  upon 
considerations  of  strong  morals,  and  the  force 
of  natural  affection  between  near  kindred, 
opei'ating  often  more  efficaciously  than  those 
of  positive  law.  In  the  case  of  Lord  v.  Dall, 
it  was  held  that  it  might  be  inferred  from 
particular  circumstances." 

The  court  in  Grattan  v.  National  L.  Ins. 
Co.  16  Hun  74,  7  N.  Y.  Wkly.  Dig.  384,  com- 
menting on  the  insurable  interest  of  a  parent 
in  the  life  of  his  child,  said:  "At  the  time 
the  insurance  was  perfected,  Terence  Grattan 
was  the  minor  son  of  plaintiff;  he  was  en- 
titled to  his  services  until  his  son  should  at- 
tain his  majority,  and  after  that  age  this  son, 
in  case  of  indigence  of  his  father,  the  plain- 
tiff, might  be  compelled  to  aid  in  his  support 
and  maintenance.  It  seems  to  be  well-settled 
law  that  a  parent  has  an  insurable  interest 
in  the  life  of  his  child.  The  insured  need 
not  necessarily  have  any  pecuniary  interest 
in  the  life  of  tiie  cestui  que  vie.  The  contract 
of  life  insurance  is  not  one  merely  of  indem- 
nity for  a  pecuniary  loss,  as  in  marine  and 
lire  policies;  it  is  sufficient  to  show  that  the 
policy  is  not  invalid  as  a  wager  policy.  If  it 
appear  that  the  relation,  whether  of  con- 
sanguinity or  of  affinity,  was  such  between 
the  person  whose  life  was  insured  and  the 
beneficiary  named  in  the  policy,  as  warranto 
the  conclusion  that  the  beneficiary  had  an 
interest,  whether  pecuniary  or  arising  iroux 
dependence  or  natural  affection,  in  the  life 
of  the  person  insured,  such  interest  will  up- 
hold the  policy.  Where  it  appears  that  the 
stipulated  event  has  happened,  and  the  in- 
sured had  an  insurable  interest  in  the  life 
of  the  person  insured  at  the  inception  of  the 
contract,  this  is  enough  to  authorize  a  re- 
covery." 

In  Warnock  v.  Davis,  104  U.  S.  775,  26 
U.  S.  (L.  ed.)  924,  the  court  laid  down  the 
rule  as  to  what  determines  an  insurable  in- 
terest as  follows:  "It  is  not  necessary  that 
the  expectation  of  advantage  or  benefit  should 
be  always  capable  of  pecuniary  estimation^ 
for  a  parent  has  an  insurable  interest  in  the 
life  of  his  child,  and  a  child  in  the  life  of  hia 
parent,  a  husband  in  the  life  of  his  wife,  and 
a  wife  in  the  life  of  her  husband.  The  natu- 
ral afi'ection  in  cases  of  this  kind  is  consid- 
ered as  more  powerful — as  operating  more 
efficaciously — to  protect  the  life  of  the  in- 
sured than  anv  other  consideration.  But  in 
all  cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to- 
each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  as- 
sured.    Otherwise   the    contract   is   a   mere 
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wager,  by  which  the  party  taking  the  policy 
is  directly  interested  in  the  early  death  of 
the  assured.  Such  policies  have  a  tendency 
to  create  a  desire  for  the  event.  They  are, 
therefore,  independently  of  any  statute  on  the 
subject,  condemned,  as  being  against  public 
policy." 

In  O'Rourke  v.  John  Hancock  Mut.  L.  Ins. 
Co.  10  Misc.  405,  31  N.  Y.  S.  130,  it  appeared 
that  a  mother  insured  the  life  of  her  infant 
child  with  the  defendant  insurance  company 
for  the  amount  of  $30.  The  mother  of  the 
insured  could  neither  write  nor  read.  The 
^ent  who  solicited  the  policy  for  the  insur- 
ance company  filled  out  the  application  and 
the  mother  was  not  called  on  to  sign  it.  In 
an  action  on  the  policy  by  the  mother  the 
defendant  insurance  company  set  up  a  de- 
fense of  breach  of  warranty,  in  that  the  plain- 
tiff did  not  disclose  that  there  was  a  prior 
insurance  on  the  life  of  the  child.  At  the 
time  the  policy  was  issued  to  the  plaintiff, 
the  insurance  law  of  New  York  (Laws  1892, 
c.  690,  §  55)  provided  as  follows:  "No  pol- 
icy or  agreement  for  insurance  shall  be  is- 
sued upon  the  life  or  health  of  another  or 
against  loss  by  disablement  by  accident  ex- 
cept upon  the  application  of  the  person  in- 
sured ;  but  a  wife  may  take  a  policy  of  insur- 
ance upon  the  life  or  health  of  her  husband 
or  against  loss  by  his  disablement  by  acci- 
dent, .  .  .  and  a  person  liable  for  the 
support  of  a  child  of  the  age  of  one  year  and 
upward  may  take  a  yearly  renewable  term 
policy  of  insurance  thereon,  the  amount  pay- 
able under  .  .  .  which  shall  not  exceed 
the  sums  specified  in  the  following  table,  the 
ages  wherein  specified  being  the  age  at  time 
of  death,  and  which,  after  the  age  of  thirteen, 
may  become  an  ordinary  life  policy  for  an 
amount  not  exceeding  the  sum  specified  in 
the  table.  Between  the  ages  of  one  and  two 
years,  thirty  dollars."  The  court  held  that 
under  the  circumstances  the  claim  of  a  breach 
of  warranty  had  no  foundation;  and  the  de- 
fendant having  received  the  premiums  with- 
out objection,  was  estopped  from  setting  up 
such  defense.  It  was  also  held  that  the 
foregoing  statute  does  not  forbid  several  poli- 
cies for  the  amount  of  $30  each  but  merely 
limits  the  amoimt  of  a  single  policy.  The 
court  pointed  out  that  the  infancy  of  the 
child  does  not  effect  the  question  of  insurable 
interest  saying:  "That  by  the  common  law 
the  parent  had  the  right  to  insure  the  child's 
life  is  not  open  to  question  as  a  general  propo- 
sition (Grattan  v.  National  Ins.  Co.  15  Hun 
74 ;  Mitchell  v.  Union  L.  Ins.  Co.  45  Me.  104, 
71  Am.  Dec.  529;  May  Ins.  §§  104,  105), 
although  th^  authorities  have  been  in  some 
conflict  as  to  whether  this  right  must  have 
its  foundation  upon  some  pecuniary  interest 
in  the  child^s  life,  or  whether  the  ties  of 
natural  affection  suffice  to  uphold  the  con- 
tract.    Morrell  v.  Trenton  Mut.  L.  etc.  Ins. 


Co.  10  CuBh.  (Mass.)  282,  57  Am.  Dee.  94, 
note.  The  weight. of  authority  in  this  coun- 
try favors  the  view  that  the  interest  must 
be  a  pecuniary  one,  but  precedents  of  emi- 
nence in  support  of  a  contrary  view  are  by 
no  taieans  lacking.  Warnock  v.  Davis,  104 
U.  S.  775  [26  U.  S.  (L.  ed.)  924];  Phcenix 
Mut.  L.  Ins.  Co.  V.  Bailey,  13  Wall.  619  [20 
U.  S.  (L.  ed.)  501];  Grattan  v.  National  Ins. 
Co.  supra.  A  parent,  however,  who  is  entitled 
to  the  services  of  a  child,  haa  an  insurable 
interest  of  a  pecuniary  nature  in  the  life  of 
that  child  resting  upon  the  expected  benefit 
to  be  derived  from  such  services,  and  this 
interest  is  sufficient  to  take  the  policy  out  of 
the  class  of  wager  contracts  and  thus  to  give 
it  validity.  Mitchell  ▼.  Union  L.  Ins.  Co. 
supra.  The  fact  that  the  child  is  in  infancy 
at  the  time  cannot  affect  the  question,  in  view 
of  the  rule  of  the  law  which  authorizes  a 
recovery  by  the  parent  of  damages  for  the 
loss  of  expected  services  of  an  infant  child 
in  an  action  against  an  individual  causing 
its  death  through  negligence." 

In  England  a  parent  may  not  insure  the 
life  of  his  infant  child  for  his  own  benefit. 
Halford  v.  Kymer,  10  B.  &  C.  724,  21  E.  C.  L. 
355,  8  L.  J.  K.  B.  311;  Worthington  v.  Cur- 
tis, 1  Ch.  D.  (Eng.)  419,  45  L.  J.  Ch.  269, 
33  L.  T.  N.  S.  828,  24  W.  R.  221.  It  was 
held  in  the  case  first  cited  that  a  policy  ef- 
fected by  a  father  on  the  life  of  his  son  to 
provide  against  the  death  of  the  latter  before 
he  attained  the  age  of  twenty-one  was  void 
under  a  statute  (14  Geo.  3,  c.  48),  which  pro- 
vided as  follows:  (§1)  "That  no  insurance 
shall  be  made  on  lives,  or  any  other  event, 
wherein  the  person  for  whose  benefit  the  pol- 
icy shall  be  made  shall  have  no  interest;  and 
that  every  such  assurance  shall  be  void/' 
(§3)  "That  in  all  cases  where  the  assured 
hath  interest  in  such  life  or  event,  no  greater 
sum  shall  be  recovered  or  received  from  the 
insurers  than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life,  or  other 
event."  On  an  examination  of  the  facts  the 
court  found  that  the  plaintiff  had  no  pecun- 
iary interest  in  the  life  of  his  son  at  the 
time  when  he  effected  the  policy,  and  hence  a 
recovery  was  not  allowed.  But  in  Worthing- 
ton V.  Curtis,  1  Ch.  D.  (Eng.)  419,  45  L.  J. 
Ch.  250,  33  L.  T.  N.  S.  828,  24  W.  R.  221, 
it  was  held  that  though  a  policy  effected  by 
a  father  in  the  name  of  and  on  the  life  of  his 
minor  son  was  void  under  the  statute  as 
between  the  father  and  the  insurance  com- 
pany, yet  as  between  the  father  and  the  eon's 
estate  the  father  had  a  right  to  the  funds  for 
his  own  benefit. 

Bight  to  Control  Policy  or  Receive  PfO' 

ceeds. 

It  is  held  generally  that  where  a  parent 
procures   the   insurance   on   the  life  of  hi< 
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Biiiior  child  and  pays  the  premiums  thereon, 
he  is  entitled  to  the  proceeds  of  the  policy 
According  to  the  contract  of  insurance.  Mit- 
chell V.  Union  L.  Ins.  Ck).  45  Me.  104,  71  Am. 
Dec.  529;   Loomis  y.  Eagle  L.  etc.  Ins.  Co. 

6  Gray  (Mass.)  396;  McCoy  v.  Metropolitan 
L.  Ins.  Co.  133  Mass.  82;  Grattan  v.  National 
L.  Ins.  Co.  15  Hun  74,  7  N.  Y.  Wkly.  Dig, 
384;  Anderson  v.  John  Hancock  Mut.  L.  Ins. 

7  N.  Y.  S.  601,  27  N.  Y.  St.  Rep.  275. 
Where  policies  of  insurance  are  made  pay- 
able to  the  executors  and  administrators  of 
the  insured,  a  minor,  for  the  use  of  his  father, 
the  insured  having  named  his  father  as  the 
executor  of  his  will,  the  father  is  in  that 
capacity  entitled  to  recover  the  money.  Grat- 
tan V.  National  L.  Ins.  Co.  15  Hun  74,  7  N. 
Y.  Wkly.  Dig.  384. 

When  a  loss  happens  it  must  be  paid  ac- 
cording to  the  tenor  of  the  agreement  in  the 
full  sum  insured  as  a  policy  taken  out  by  « 
parent  on  the  life  of  his  child  does  not  admit 
of  the  distinction  between  total  and  partial 
losses,  notwithstanding  the  fact  that  the  re- 
covery is  based  partly  on  the  principle  that 
the  parent  has  an  interest  in  the  child's  earn- 
ings. Loomis  V.  Eagle  L.  etc.  Ins.  Co.  6 
Gray  (Mass.)  396. 

It  18  sometimes  difficult  to  determine  who 
is  the  beneficiary  in  a  policy  of  insurance 
taken  out  by  a  pai;ent  on  the  life  of  his  child. 
The  courts  will  consider  the  circimistances 
under  which  the  policy  was  issued  as  well  as 
the  terms  of  the  policy  in  deciding  who  is  the 
real  beneficiary.  Thus,  in  Wakeman  v.  Met- 
ropolitan L.  Ins.  Co.  30  Ont.  705,  it  ap- 
peared that  a  mother  procured  a  policy  on 
the  life  of  her  infant  daughter  naming  her- 
self  in  the  application  as  the  beneficiary. 
It  was  contended  on  the  part  of  the  in- 
surance company  that  the  policy  was  void 
because  the  person  for  whose  benefit  the 
policy  was  issued  was  not  named  in  the  pol- 
icy. The  clause  referring  to  the  beneficiary 
inserted  in  the  policy  instead  of  stating  the 
name  of  the  beneficiary  read  substantially  as 
follows:  "The  production  by  the  company  of 
this  policy,  and  a  receipt  for  the  sum  assured 
signed  by  any  person  furnishing  proof  satis- 
factory to  the  company  that  he  or  she  is  ex- 
ecutor or  administrator,  husband  or  wife  or 
relative  by  blood,  or  lawful  beneficiary  of 
the  insured  shall  be  conclusive  evidence  that 
such  sum  has  been  paid  to  and  received  by 
the  person  or  persons  lawfully  entitled  to  the 
same,  and  that  all  claims  and  demands  upon 
the  said  company  under  this  policy  have  been 
fully  satisfied."  The  court  held  that  the  pol- 
icy was  valid  since  by  the  terms  of  the  policy 
ihe  application  was  to  be  read  as  incorpo- 
rated therewith,  and  the  mother  was  the 
beneficiary  named  in  the  application  and  was 
entitled  to  recover. 

In  John  Hancock  Mut.  L.  Ins.  Co.  v. 
Lawder,  22  R.  I.  416,  48  Atl.  383,  it  appeared 


that  the  plaintiff  procured  a  policy  on  the 
life  of  her  stepdaughter,  a  child  about  eight 
years  of  age;  no  beneficiary  was  named  in 
the  application,  but  the  plaintiff  paid  all  pre- 
miums on  the  policy,  and  retained  the  receipt 
book.  The  insurance  money  was  claimed  by 
the  administrator  of  the  insured  and  by  the 
executor  of  the  stepmother.  The  insurance 
company  interpleaded  and  paid  the  money 
into  court.  It  was  held  that  since  the  evi- 
dence tended  to  establish  that  the  stepmother 
paid  the  premium  on  the  policy,  and  made 
the  contract  for  it,  the  money  should  be  paid 
to  the  executor  of  the  stepmother.  The  fact 
that  the  daughter  was  the  person  insured 
raises  no  implication  that  she  is  the  bene- 
ficiary. 

The  reported  case  holds  that  where  a  policy 
is  issued  on  the  life  of  a  minor  son  on  the 
father's  application,  the  policy  made  payable 
"unto  the  executors,  administrators  or  as- 
signs of  the  insured,"  and  the  father  pays  the 
premiums  during  the  son's  minority,  the  son 
is  the  insured  and  neither  of  his  parents  is 
the  beneficiary  under  the  policy,  and  hence 
neither  has  the  authority  to  substitute  the 
policy  for  any  other  kind  of  policy. 
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Trial  •—  Necessity  of  Ezoeption  -»  Be- 
cision  on  StipvUited  Facts. 

Where  the  facts  were  all  stipulated,  no 
exception  to  the  court's  decision  need  be 
taken  under  L.  0.  L.  §  172,  declaring  that 
no  exception  need  be  taken  to  any  decision 
upon  a  matter  of  law;  the  judgment  being 
merely  an  application  of  the  law  to  the  facts. 

Carriers  of  Goods  —  Right  to  Assnmo 
Common-law  Idability. 

The  Interstate  Commerce  Law  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379),  which  was  de- 
signed to  prevent  preferences,  does  not  pro- 
hibit a  carrier  from  assuming  the  conuQon- 
law  liability  in  carrying  goods  from  one  state 
to  another. 
limitation  of   Liability  —  Burden  of 

Proof* 

A  carrier,  seeking  to  reduce  its  liability 
for  goods  lost  in  transit,  must  allege  and 
prove  facts  entitling  it  to  the  reduction. 
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Anthority  to  Consent  to  Idmitation  — 
Agency  for  Shipper. 

A  transfer  company,  authorized  to  deliver 
household  goods  to  a  particular  railroad  com- 
pany for  shipment,  has  no  authority  to  con- 
sent to  a  reduction  of  the  carrier's  common- 
law  liability,  and  the  agreement  reducing  the 
liability  is  not  binding  on  the  shipper. 

[See  note  at  end  of  this  case.] 

Agreed    Valuation    of    Goods    —    Sni&- 
ciency  of  Evidence. 

A  bill  of  lading  provided  that  the  amount 
of  any  loss  or  damage  for  which  the  carrier 
was  liable  should  be  computed  upon  the  basis 
of  the  value  of  the  property,  being  the  bona 
fide  invoice  price,  unless  a  lower  value  had 
been  represented  in  writing  by  the  shipper, 
or  agreed  upon,  or  is  determined  by  the  classi- 
fication or  tariff  upon  which  the  rate  was 
based.  A  carrier  lost  goods  delivered  under 
such  a  bill.  Neither  the  bill  of  lading  nor 
the  statement  of  facts  on  which  the  cause 
was  tried  showed  the  valuation  of  the  prop- 
erty. The  statement  of  facts  failed  to  show 
that  a  value  lower  than  the  invoice  price  had 
been  represented  by  the  shipper,  or  that  a 
lower  value  had  been  agreed  upon,  or  the 
value  as  determined  by  the  classification  or 
tariff  upon  which  the  rate  was  based.  It  is 
held  that,  as  none  of  these  matters  were  dis- 
closed by  the  pleadings  or  statement  of  facts, 
the  carrier  was  liable  for  the  actual  value  of 
the  goods  under  the  common-law  rule. 

Authority  to  Consent  to  Limitation  of 
Liability  —  Agency  for  Shipper. 

For  a  waiver  of  liability  made  by  a  dray- 
man to  an  express  company  to  become  binding 
on  a  shipper  by  ratification,  the  company 
must  show  that  the  shipper  was  fully  advised 
regarding  the  waiver  soon  enough  to  have 
rejected  it. 

[See  note  at  end  of  this  case.] 

Same. 

Custody  of  goods  at  the  moment  of  ship- 
ping is  not  such  indicia  of  authority  that 
agency  to  waive  liability  on  the  part  of  an 
express  company  by  which  he  is  shipping 
them  will  be  presumed. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Multnomah 
county:     MoBBOW,  Judge. 

Action  by  Otto  Grice  et  al.,  plaintiffs, 
against  Oregon-Washington  Kailroad  and 
Navigation  Company,  defendant.  Judgment 
for  plaintiffs.    Defendant  appeals.    Ajetikmed. 

[18]  This  is  an  action  by  Otto  Grice  and 
Florence  Grice  against  the  Oregon-Washing- 
ton Railroad  &  Navigation  Company,  to  re- 
cover damages  from  the  defendant,  a  common 
carrier  engaged  in  interstate  commerce,  for 
failure  to  deliver  goods  intrusted  to  it  by  the 
plaintiffs  for  shipment  from  Spokane,  Wash- 
ington, to  Portland,  Oregon.  The  corporate 
character  of  the  defendant  and  the  nature  of 
its  business  are  admitted.  The  complaint  al- 
leges that  on  or  about  January  21,  1913,  In 


Spokane,  Wasliington,  the  plaintiffs  delivered 
to  the  defendant,  and  it  accepted,  for  traiu- 
portation  by  freight  to  Portland,  Oregon,  cer- 
tain of  their  household  goods.  It  is  also 
alleged  and  admitted  that  the  plaintiffs  paid 
to  the  defendant  the  amount  demanded  by  it 
as  a  freight  charge  for  the  service  contem- 
plated. [19]  The  plaintiffs  charge,  also,  that 
the  defendant  failed  to  deliver  all  the  goods, 
the  portion  not  delivered  amounting  in  value 
to  $545.54,  for  which  sum  they  demand  judg- 
ment. The  defendant  admits  receiving  the 
goods,  and  that  it  was  unable  to  deliver  a 
part  of  the  shipment..  Other  allegations  of 
the  complaint  are  denied,  except  as  stated  in 
the  affirmative  matter  of  the  answer.  The 
pleading,  after  averring  the  corporate  char- 
acter and  business  of  the  defendant,  proceeds 
as  follows: 

"That    heretofore,    and    on    or    about   the 
twenty-second  day  of  January,  1913,  at  Spo- 
kane, Washington,  Otto  Grice  and  Florence 
Grice,  plaintiffs  herein,  acting  by  and  through 
one    Pacific    Transfer    Company,    which    was 
then  and  there  in  the  possession  of  the  goods 
hereinafter  mentioned,  caused  to  be  delivered 
to  the  defendant  a  shipment  of  freight,  con- 
tents and  condition  of  package  unknown,  and 
represented  by  the  shipper  to  be  two  boxes 
of   household   goods,   one   boxed    trunk,    one 
crated  cedar  chest,  and  one  barrel  and  con- 
tents, weighing  1,280  poimds,  prepaying  the 
charges  thereon  in  the  sum  of  $12.70,  with 
instructions  to  transport  said  freight  over  its 
line  of  railroad  from  Spokane,  Washington, 
to  East  Portland,  Oregon,  and  there  deliver 
said   shipment  to  Otto  Grice.     That  at  the 
time  of  delivering  said  shipment  to  the  de- 
fendant, said  plaintiffs,  by  and  through  their 
agents  and  employees,  and  particularly  the 
Pacific  Transfer  Company,  the  shipper  in  pos- 
session, and  in  charge  of  said  shipment,  elect- 
ed to  have  said  goods  transported  under  the 
terms  and  conditions  of  the  uniform  bill  of 
lading  hereinafter  set   forth,   and   then  and 
there  issued  and  delivered  to  the  said  ship- 
per, for  the  said  plaintiffs  herein,  and  did  tkcu 
and  there  release  to  a  valuation  of  ten  dol- 
lars per  hundred-weight  the  said  shipment,  in 
case  of  loss  or  damage  to  said  goods  while  in 
transit,  and  did  indorse  said  agreement  upon 
the  bill  of  lading,  issued  and  delivered  to,  and 
received  and  accepted  by,  the  said  plaintiffs, 
under  which   [20]   agreement  the  said  ship- 
ment was  transported.     The  defendant,  Ore- 
gon-Washington Railroad  &  Navigation  Com- 
pany, at  all  the  times  mentioned,  had  in  force 
and  effect  a  rate  covering  the  said  shipment, 
where  the  same  was  released  to  a  valuation 
of  ten  ($10)  dollars  per  cwt.,  and  which  rate 
was  and  is  less  than  the  rate  charged  for 
shipments  not  released  to  ten   ($10)   dollars 
per   cwt.,    and    said   rates   were   duly   filed, 
posted,  and  published  as  required  by  the  in- 
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ierstate  commerce  law,  and  that  the  ehipment 
moving  from  Spokane,  Washington,  to  Port* 
land,  Oregon,  was  and  is  an  interstate  ship- 
ment, and  at  all  times,  subject  to  the  rules, 
regulations,  and  rates  so  posted,  filed,  and 
published    with    said    Interstate    Commerce 
Commission.    That  in  and  by  the  terms  and 
conditions  of  said  bill  of  lading  under  which 
said  shipment  moved,  it  is  provided,  among 
other  things,  as  follows:    'The  amount  of  any 
]osB  or  damage  for  which  any  carrier  is  liable 
shall  be  computed  upon  the  basis  of  the  value 
of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the 
freight  charges,  if  prepared)  and  at  the  place 
and    time   of    shipment   under   this   bill   of 
lading,  unless  a  lower  value  has  been  repre* 
sented  in  writing  by  the  shipper  or  has  been 
agreed  upoti  or  is  determined  by  the  classifi- 
cation or  tariffs  upon  which  the  rate  is  based, 
in  any  of  which  events  such  lower  value  shall 
be  the  maximum  amount  to  govern  such  com« 
putation,  whether  or  not  such  loss  or  damage 
occurs  from  any  negligence.'    And  said  bill  of 
lading    further    provides:      'It    is    mutually 
agreed  as  to  each  carrier  of  all  or  any  of 
said  property  over  all  or  any  portion  of  said 
route  to  destination,  and  as  to  each  party  at 
any  time  interested  in  all  or  any  of  said  prop- 
erty, that  every  service  to  be  performed  here- 
under shall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  herein  contained 
(including  conditions  on  back  hereof),  and 
which  are  agreed  to  by  the  shipper  and  ac- 
cepted for  himself  and  his  assigns.'    That  at 
the  time  plaintiffs  delivered  this  shipment  to 
the  defendant  at  Spokane,  Washington,  they 
represented  to  said  defendant  [21]  that  said 
shipment  weighed  1,280  poimds,  and  was  of 
the  value  of  ten  dollars  per  cwt.,  to  wit,  of 
the  vaUie  of  $128.00,  and  agreed  that  in  case 
of  loss  or  damage  to  said  property,  or  any 
part  thereof,  the  total  value  of  the  same,  or 
the  portion  lost  and  damaged,  was  ten  dollars 
per  cwt.,  and,  having  so  agreed  and  repre- 
sented, they  secured  the  lower  rate  applying 
on  shipments  so  released  and  valued.     That 
thereafter,  and  while  said  shipment  was  being 
transported  over  the  line  of  railroad  of  the 
defendant,  a  portion  of  the  said  shipment  was 
lost,   stolen,  or  damaged,  the  exact  manner 
of  which  is  unknown  to  this  defendant^    That 
the  portion  of  the  shipment  which  was  lost 
or    damaged,     as     hereinbefore     mentioned, 
weighed  670  pounds,  and,  under  the  tariffs, 
bills  of  lading,  reduced  rate,  and  agreement, 
as  to  value  of  ten    ($10)   dollars  per  cwt.| 
under  which  this  shipment  moved,  the  value 
of  said  portion  of  said  shipment  so  lost  and 
damaged,  was  and  is  $67.    That  the  prepaid 
charges  on  25  pounds — being  the  portion  of 
said  shipment  lost  or  stolen,  at  the  rate  of 
99  cents  per  cwt.,  which  was  and  is  the  lawful 
rate  applicable  thereto— amount  to  the  sum' 


of  24  cents,  making  a  total  amount  due  the 
plaintiffs  of  $67.24.  Thereafter,  and  prior  to 
the  commencement  of  this  action,  this  defend- 
ant offered  and  tendered  to  the  plaintiffs,  in 
full  settlement  of  all  liability  arising  out  of 
the  alleged  loss  set  forth  in  the  complaint, 
the  sum  of  $67.24,  but  plaintiffs  refused  to 
accept  the  same.  By  reason  of  the  premises, 
the  plaintiffs  are  and  ought  to  be  estopped 
from  asserting  or  from  claiming  or  recovering 
from  defendant  any  greater  sum  than  67.24, 
for  said  alleged  loss  and  damage,  and  this 
defendant  off^s  to  permit*  the  plaintiffs  to 
take  judgment  for  the  sum  of  $67.24,  and 
that  the  defendant  recover  against  the  plain- 
tiffs its  costs  and  disbursements  of  this  ac- 
tion." , 

This  new  matter  is  denied  by  the  reply. 
At  the  hearing  it  was  agreed  in  writing  by 
the  parties  that  the  cause  should  be  tried, 
argued  and  submitted  upon  the  following 
statement  of  facts: 

,  [82]  "That  defendant  is  now  and  during 
all  the  dates  hereinafter  mentioned  has  been, 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of 
Oregon,  with  its  principal  ofiice  and  place 
of  business  in  the  City  of  Portland,  State  of 
Oregon,  and  was  engaged,  at  the  times  here- 
in named,  in  the  operation  of  a  line  of  rail* 
road  extending  from  Portland,  in  the  State 
of  Oregon,  to  Spokane,  in  the  State  of  Wash- 
ington, and  elsewhere,  and  was  engaged  in 
interstate  commerce,  and  subject  to  all  the 
provisions  and  t^rms  of  an  act  of  Congress, 
approved  February  4,  1887,  entitled  *An  act 
to  regulate  commerce'  and  acts  amendatory 
thereof.  That  heretofore,  and  on  or  about  the 
twenty-second  day  of  January,  1913,  at  Spo- 
kane, Washington,  Otto  Grice  and  Florence 
Grice,  plaintiffs  herein,  acting  by  and  through 
one  Pacific  Transfer  Company,  which  was  then 
and  there  in  possession  of  the  goods  hereinaf- 
ter set  forth,  caused  to  be  delivered  to  the  de- 
fendant a  shipment  of  freight,  to  wit,  two 
boxes,  one  trunk,  one  cedar  chest,  and  one  bar- 
rel, which  said  boxes,  trunk,  cedar  chest,  and 
barrel,  contained  household  goods,  silverware, 
and  cut  glass,  weight  being  1,280  pounds,  pre- 
paying the  charges  thereon  in  the  sum  of 
$12.70,  with  instructions  to  transport  said 
goods  by  freight  over  its  line  of  railroad  from 
Spokane,  Washington,  to  East  Portland,  Ore- 
gon, and  there  deliver  said  shipment  to  Otto 
Grice.^  That  the  plaintiffs  instructed  the  said 
Pacific  Transfer  Coihpany  to  deliver  the  ship* 
meat  above  mentioned  to  the  defendant,  for 
shipment  from  Spokane,  Washington,  to  East 
Portland,  Oregon,  and  said  plaintiff  gave 
the  Pacific  Transfer  Company  no  other  or 
further  instructions  whatsoever.  That  de- 
fendant, Oregon- Washington  Railroad  A,  Navi^ 
gation  Company,  at  all  times  mentioned,  had 
in  force  and  effect  a  rate  covering  the  said 
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shipment,  where  the  same  was  released  to  a 
valuation*  of  $10  per  hundredweight,  and 
which  rate  was  and  is  less  than  the  rate 
charged  for  shipments  not  released  to  $10 
per  hundredweight,  which  rate  was  duly  filed, 
posted  and  published  as  required  by  the  in- 
terstate commerce  law.  That  a  bill  [23]  of 
lading  was  issued  for  said  shipment  of  freight 
as  herein  referred  to,  and  was  given  to  Pacific 
Transfer  Company  and  by  it  sent  to  plaintiffs 
at  City  of  Portland,  Oregon,  at  which  place 
plaintlfi's  were  at  the  time  said  goods  were 
delivered  to  defendant.  .That  a  copy  of  said 
bill  of  lading  as  so  issued  is  hereto  attached, 
marked  'Exhibit  A/  and  made  a  part  of  this 
stipulation.  That  the  agenf  of  said  defendant 
company,  who  received  sa^d  shipment  at  Spo- 
kane, Washington,  did  not  inform  the  Pacific 
Transfer  Company  of  a  valuation  having  been 
placed  on  said  shipment,  nor  of  a  difference 
of  freight  rates  for  shipments  so  taken  at 
an  agreed  valuation  and  shipments  taken 
without  an  agreed  valuation,  and  that  defend- 
ant made  no  inquiry  as  to  the  value  of  the 
goods.  That  while  in  transit  over  the  line 
of  defendant  the  goods  shipped  were  lost 
by  theft,  and  damaged  by  thieves,  as  of  the 
agreed  loss  and  damage  of  $545.52,  which 
has  been  demanded  of  defendant  and  payment 
refused.  That  said  goods  so  lost  and  dam- 
aged belonged  to  the  plaintiffs.  That  the 
portion  of  the  shipment  which  was  lost  or 
damaged,  as  herein  mentioned,  weighed  670 
pounds,  and  under  the  released  valuation  of 
$10  per  hundredweight  the  valuation  of  said 
portion  of  said  shipment  so  lost  and  damaged 
was  and  is  $67.  That  the  prepaid  charges 
on  25  pounds,  being  the  portion  of  said  ship* 
ment  lost  or  stolen,  at  the  rate  of  99  cents 

ft  ' 

per  hundredweight,  amounting  to  the  sum  of 
24  cents,  making  a  total  due  under  said  re- 
leased valuation  of  $67.24.  That  defendant, 
prior  to  the  commencement  of  this  action, 
tendered  to  the  plaintiffs,  in  full  settlement 
of  all  liability  arising  out  of  the  alleged 
loss,  the  sum  of  $67.24,  but  plaintiffs  re- 
fused to  accept  the  same." 

John  P.  Hamum,  Arthur  O,  Spenoer  and 
Charles  E,  Cochran  for  appellant. 
Lotus  L,  Langley  for  respondents. 

[24]  BuRNBTTT,  J.  {aft^r  stating  the  facts), 
-*-l.  It  is  insisted  by  the  plaintiffs  that,  ac- 
cording to  the  bill  of  exceptions,  no  excep- 
tion appears  to  have  been  taken  to  the 
deeision  of  the  Circuit  Court,  and  hence 
nothing  is  here  presented  for  our  considera- 
tion. 
It  is  said  in  Section  172,  L.  O.  L.: 
"No  exception  need  be  taken  or  allowed 
to  any  deeision  upon  a  matter  of  law,  when 
the  same  is  entered  in  the  journal,  or  made 


wholly  upon  matters  in  writiBg  and  on  file 
in  the  court." 

The  parties  agreed  upon  the  foets  involTed 
in  this  litigation.  To  all  intents  and  purpoBes 
their  agreement  constituted  a  verdict  or  dec- 
laration of  the  truth  concerning  the  matters 
in  controversy.  It  was  held  in  the  court 
as  part  of  its  record,  and  was  binding  upon 
their  tribunal,  as  well  as  upon  its  makers; 
consequently,  in  the  language  of  the  statute 
referred  to,  no  exception  was  necessary.  The 
whole  question  is  whether  the  circuit  court 
reached  the  proper  conclusion  from  the  facts 
and  pleadings  submitted  to  it  by  the  parties. 

2-^.  On  inspecting  "A"  attached  to  the 
bill  of  exceptions,  almost  the  first  language 
that  meets  the  eye  is  this: 

"This  memorandum  is  an  acknowledgment 
that  a  bill  of  lading  has  been  issued,  and 
is  not  the  original  bill  of  lading,  nor  a 
copy  or  duplicate,  covering  the  property 
named  herein,  and  is  intended  solely  for  filing 
or  record." 

[25]  We  may  well  doubt  if  this  is  a  suffi- 
cient bill  to  present  the  question  raised. 
Omitting,  however,  the  quoted  memorandum, 
the  document  contains  this  matter: 

"Oregon-Washington    Railroad    &   Naviga- 
tion Company. 

'^Received,  subject  to  the  classifications  and 
tariffs  in  effect  on  the  date  of  the  receipt 
by  the  carrier  of  the  property  described  in 
the    original    bill    of    lading,    at    Spokane, 
1/21/1913,  from  Pacific  Trans.  Co.,  the  prop- 
erty described  below,  in  apparent  good  order, 
except  as  noted    (contents  and  condition  of 
contents  of  packages  unknown),  marked,  con- 
signed and  destined  as  indicated  below,  which 
said  company  agrees  to  carry  to  its  usual 
place  of  delivery  at  said  destination,  if  on 
its  road,  otherwise  to  deliver  to  another  car- 
rier on  the  route  to  said  destination.     It  is 
mutually  agreed,  as  to  each  carrier  of  all 
or  any  of  said  property  over  all  or  any  por- 
tion of  said  route  to  destination,  and  as  to 
each   party   at   any    time   interested   in   all 
or  any  of  said  property,  that  every  service 
to  be  performed  hereunder  shall  be  subject 
to   all   the   conditions,   whether   printed    or 
written,   herein   contained    (including  condi- 
tions on  back  hereof)   and  which  are  agreed 
to  by  the  shipper  and  accepted  for  himself 
and  his  assigns.    The  surrender  of  the  origi- 
nal  order   bill   of   lading  properly  indorsed 
shall  be  required  before  the  delivery  of  the 
property.    Inspection  of  property  covered  by 
the  bill  of  lading  will  not  be  permitted,  unless 
provided  by  law  or  unless  permission  is  in- 
dorsed on  the  original  bill  of  lading  or  given 
in  writing  by  the  shipper.    .     .    . 

"Consigned  to  order  of  Pacific  Trans.  Co. 

"Destination,  East  Portland,  State  of  Ore 
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''Notify  Otto  Grice. 

''At  East  Portland,  State  of  Ore.    .    ,    ," 
Under  head  of  "DeBcription  of  Articles  and 
Special  Marks"  appear  tlMse  items: 
"2  Box  H.  H.  Goods. 
"1      "     Trunk. 
[26]   ''1  crt.  cedar  chest. 
**1  bbl.  and  contents. 

Declared  valuation,  $10.00 
Accomplished  1/28/13. 

"J.  B.  Gloves. 
Spokane  1098  1/22/13  Pro.  2986  1/28/13." 
The  wei^t  is  given  at  1»280,  presumably 
in  pounds.     The  following  names  appear  at 
the  end  of  the  document: 
"Pacific  Trans.  Go.  Shipper. 

"Per  Goker, 

''J.  C.  Mato,  Agent, 
"Per  H.  Agent. 
«Per   
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On  the  back  of  this  exhibit  among  others, 
appear  the  conditions  quoted  in  the  defend- 
ant's answer. 

In  our  judgment  there  is  nothing  in  the 
interstate  commerce  law  that  forbids  a  com' 
mon  carrier  from  assuming  the  common-law 
liability  in  the  carriage  of  goods  from  one 
state  to  another.  The  design  of  the  national 
legislation  on  this  subject  was  to  extirpate 
preferences  and  advantages  given  by  transpor- 
tation companies  to  favored  shippers,  and 
to  compel  interstate  carriers  to  treat  all 
alike  under  the  same  circumstances.  Subject 
to  that  congressional  statute  and  the  author- 
ity of  the  Interstate  Commerce  Commission, 
the  carrier  is  permitted  to  make  reasonable 
contracts  limiting  its  liability  to  more  fav- 
orable  terms  than  the  stringent  rules  of  the 
common  law.  In  the  instant  case  the  plain- 
tiffs seek  to  recover  the  full  value  of  the 
goods  lost  on  the  hypothesis  that  they  were 
intrusted  to  the  carrier  for  shipment  and 
that  it  has  failed  to  deliver  them,  and  if  noth- 
ing else  is  shown  that  would  be  the  measure 
of  damages.  '  If  it  would  escape  responsibility 
for  this  amount,  the  [27]  defendant  must 
allege  and  prove  facts  sufficient  to  entitle 
it  to  the  desired  reduction  of  its  liability. 
Regarding  the  stipulation  of  facts  as  a  full 
declaration  of  the  truth,  it  becomes  neces- 
sary to  compare  it  with  the  pleading  of  the 
defendant,  to  ascertain  how  much  of  the 
answer  is  sustained  by  this  conventional  ver- 
dict. 

As  noted  above,  the  defendant's  pleading 
states  in  substance  that,  acting  by  their 
agent,  the  Pacific  Transfer  Company,  the 
plaintiffs  elected  to  have  the  goods  transport- 
ed under  the  uniform  bill  of  lading,  then 
and  there  released  the  property  to  a  value 
of  $10  per  hundredweight  in  ease  of  loss  or 
damage  while  in  transit,  and  ioMlorsed  the 
agreement  upon  the  bill  oi  lading.    It  is  con- 


ceded on  both  sides  that  the  property  was 
delivered  to  the  defendant  at  Spokane  by 
the  transfer  company  as  the  agent  of  the 
plaintiffs.  As  to  the  extent  of  the  agency 
the  stipulation  is  to  this  effect:  That  the 
plaintiffs  instructed  the  Pacific  Transfer  Com- 
pany to  deliver  the  shipment  to  the  defend- 
ant company  for  shipment  from  Spokane  to 
Portland,  but  gave  the  transfer  company  no 
other  or  further  instructions  whatsoever.  As 
stated  by  Mr.  Justice  Eakin  in  Baker  v.  Sea- 
weard,  63  Ore.  350,  127  Pac.  961:  "Any 
person  dealing  with  an  agent  does  so  at 
bis  peril."  It  is  a  general  principle,  well 
established  by  precedent,  that  if  one  would 
charge  another  by  the  act  of  a  third  party 
the  former  must  establish  the  real  or  appar- 
ent authority  of  the  alleged  agent.  In  this 
instance  the  extent  of  the  agent's  power  is 
stipulated.  It  was  simply  to  deliver  the 
goods  for  shipment.  The  fact  has  been  thus 
ascertained  by  the  stipulation,  and,  having 
been  so  settled,  it  is  a  question  of  law  as  to 
what  the  agent  may  do  by  virtue  of  such 
a  warrant:  Glenn  v.  Savage,  14  Ore.  567, 
13  Pac.  442. 

[28]  As  a  matter  of  law,  it  cannot  be  said 
tiiat  the  power  of  the  plaintiffs'  agent  as 
defined  by  the  statement  of  facts  was  exten- 
sive enough  to  sanction  the  stipulation  for 
the  principals  about  the  value  of  goods  or 
the  agreement  to  the  various  conditions  and 
provisos  that  are  usually  found  on  the  back 
of  documents  like  the  one  in  question,  unless 
something  more  is  shown  in  the  way  of  cus- 
tomary dealings  between  the  parties,  or  some 
general  usage  of  which  all  concerned  are 
deemed  to  have  taken  notice  as  a  binding 
rule  of  business.  It  is  not  pretended  that 
the  plaintiffs  themselves  executed  or  specially 
authorized  the  transfer  company  to  execute 
for  them  the  so-called  bill  of  lading.  Neither 
is  there  anything  in  the  stipulation  of  facts 
about  the  plaintiffs  having  elected  to  ship 
under  the  uniform  bill  of  lading.  According 
to  that  statement  it  does  not  appear  that 
tbey  released  the  property  at  a  value  of  $10 
per  hundredweight.  This  converted  allega- 
tion of  the  answer  about  election  of  condi- 
tions and  release  of  value  must  therefore  be 
held  to  have  failed  of  proof. 

5.  The  principal  controversy  is  upon  the 
effect  of  the  clause  quoted  in  the  answer 
about  the  basis  upon  which  damage  shall  be 
calculated.  An  analysis  of  that  excerpt  re- 
veals that  there  are  four  conditions  affecting 
the  calculation  of  damage  in  case  of  loss.  The 
first  is  the  bona  fide  invoice  price,  if  any, 
to  the  consignee;  but  no  such  valuation  ap- 
pears on  the  bill  of  lading  or  in  the  stipula- 
tion. The  second  is  an  exception  in  case  a 
lower  value  has  been  represented  in  writing 
by  the  shipper.  The  third  is  when  a  lower 
value  has  been  agreed  upon;    but  nothing 
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appears  in  the  statement  of  facte  on  either 
of  these  subjects.  And  the  fourth  is  when 
the  value  is  determined  by  the  classification 
or  tarifif  upon  which  the  valuation  is  based. 
The  classification  of  freight  and  the  tariff 
[29]  applicable  thereto  are  not  disclosed  by 
either  the  pleadings  or  the  stipulation.  Hence 
there  is  nothing  in  the  case  in  the  final 
analysis  to  afifect  the  valuation  one  way  of 
the  other,  with  the  result  that  only  the  true 
and  actual  worth  of  the  goods  is  open  to 
consideration.  The  statement  of  facts  is 
also  silent  upon  the  allegation  of  the  answ^ 
that  the  plaintiffs  represented  the  shipment 
to  be  of  the  value  of  $10  per  hundredweight. 
In  shortj  the  proof  as  agreed  upon  by  the 
litigants  does  not  establish  the  defendant's 
case  as  made  in  its  answer.  Having  admitted 
that  it  received  the  goods  for  transportation 
and  that  it  failed  to  deliver  part  of  them, 
the  defendant  was  liable  under  the  common- 
law  rule  for  the  actual  value  of  the  lost 
chattels,  unless  it  had  shown  a  lawful  con- 
tact lessening  its  liability.  The  declaration 
of  the  truth  settled  by  the  parties  does  not 
disclose  the  necessary  excuse  in  favor  of  the 
defendant.  In  this  state  of  the  case  the  Cir- 
cuit Court  drew  the  only  proper  conclusion 
from  the  agreed  facts. 

The  judgment  is  afiirmed. 

Affirmed. 

Moore,  C.J.  and  McBride  and  Benson,  JJ., 
concur. 

On  Keueabing. 
(November  9,  1915.) 

[30]  BxTBNErrr,  J. — ^A  statement  of  the  is- 
sues in  this  case  appears  at  page  IS,  78  Ore. 
at  page  862  of  150  Pac,  152  Pac.  509,  and 
need  not  be  here  repeated.  On  the  rehearing 
the  defendant  argued  that,  under  the  stipula- 
tion of  facts,  the  plaintiffs  were  bound  by 
all  the  acta  of  the  Pacific  Transfer  Company 
of  Spokane,  including  the  execution  by  it 
of  the  bill  of  lading  which  the  defendant 
contends  released  the  value  of  goods  to  $10 
per  hundredweight,  carrying  with  it  a  reduced 
rate  of  freight  and  the  accompanying  waiver 
of  all  value  in  the  settlement  of  damages  for 
loss  of  goods  above  the  conventional  appraise- 
ment. In  substance,  the  defendant  maintains 
as  a  principle  that  whoever  has  possession 
of  goods  and  tenders  them  to  a  common  car- 
rier for  shipment  has  apparent  authority  to 
bind  the  owner  by  any  lawful  contract  of 
carriage.  A  number  of  New  York  cases  are 
cited  in  support  of  this  doctrine.  The  lead- 
ing one  is  Nelson  v.  Hudson  River  R.  Co. 
48  N.  Y.  498.  There  the  plaintiff  had  bought 
a  large  mirror  from  a  firm  dealing  in  such 
goods,  and  directed  the  seller  to  ship  it  to 
him  by  the  defendant's  railroad.  A  custom 
relating  to  such  shipments  was  known  to  the 


firm  to  the  effect  that  freight  of  that  kind 
in  packages  too  large  to  be  put  into  closed 
cars  should  be  carried  on  open  cars,  but  at 
a  valuation  lessening  the  amount  of  damages 
to  be  assessed  in  case  of  loss.  The  firm  sent 
the  mirror  to  the  railroad  company,  which 
issued  a  restricted  receipt  according  to  the 
usage,  and  agreed  to  hold  the  property  until 
the  seller  should  examine  the  same  and  de- 
termine whether  to  accept  those  conditions 
or  to  retain  the  goods.  After  [31]  waiting 
the  stipulated  time  and  hearing  nothing  fur- 
ther, the  company  forwarded  the  goods,  which 
were  damaged  en  route.  In  the  opinion  by 
Judge  Hunt  it  was  held  that  the  firm  had 
apparent  authority  to  agree  to  the  release. 
An  opinion  by  Mr»  Justice  Earl  concurs  on 
the  ground  that  the  firm  had  ratified  the 
release  after  knowing  all  the  facts,  but  held 
that  its  cartman  had  no  authority  to  make 
the  contract.  He  made  the  matter  to  depend 
entirely  upon  ratification.  It  is  significant 
that  the  opinion  quotes  with  approval  from 
Redfield,  Carriers,  §  52: 

''As  a  general  rule,  the  agen^  to  whom  the 
owner  intrusts  the  goods  for  delivery  must 
be  regarded  as  having  authority  to  stipulate 
for  the  terms  of  transportation.  By  this  ive 
do  not  mean  the  porter  or  cabman,  or  mere 
servant,  but  the  consignor  of  the  goods,  or 
any  other  agent  of  the  owner  who  purchases 
or  procures  them  for  him." 

Another  precedent  is  California  Powder 
Works  V.  Atlantic,  etc.  R.  Co.  113  Cal.  329, 
45  Pac.  691,  36  L.R.A.  648.  The  plaintiff 
manufactured  powder  at  Santa  Cruz,  Cali- 
fornia, and  habitually  transported  it  by  nar- 
roW'gauge  railroad  to  San  Jose,  where  it 
became  necessary  to  convey  it  in  trucks  to 
the  depot  of  the  defendant  and  load  it  on 
the  defendant's  broad-guage  cars.  During 
a  period  of  several  years  this  transfer  from 
one  road  to  the  other  had  been  committed  to 
a  certain  drayman,  and  a  course  of  business 
had  grown  up  between  the  parties  whereby 
he  in  every  instance  executed  the  ordinary 
release  of  valuation  and  exemption  from 
damages  beyond  a  certain  sum.  It  was  there 
held  that  all  these  circumstances  raised  an 
apparent  authority  of  the  drayman  to  execute 
the  release,  so  that  for  the  loss  of  a  carload 
of  powder  by  explosion  during  transportation 
the  [32]  plaintiff  was  allowed  to  recover 
only  the  lesser  valuation.  In  Adams  Express 
Co.  V.  Carnahan,  29  Ind.  App.  606,  63  N.  £. 
246,  64  N.  £.  647,  94  Am.  St.  Rep.  279, 
the  plaintiff  declared  specially  on  a  contract 
made  with  his  agent,  and,  of  course,  could 
not  repudiate  part  of  that  agreement  and 
rely  upon  the  rest.  In  Atchison,  etc.  R.  Co. 
V.  Baldwin,  53  Colo.  416,  128  Pac.  449,  the 
contract  of  shipment  was  made  by  one  who 
had  been  employed  by  the  plaintiff  company 
sereral  years  in  that  business,  and  the  stock 
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in  queBtion  was  shipped  in  the  presence  of 
one  of  the  owners.  In  Blair  v.  American 
Forwarding  Co.  159  111.  App.  511,  the  defend- 
ant was  a  forwarding  company  and  made  its 
profits  in  business  by  accumulating  from  in- 
dividual purchasers  different  small  lots  of 
freight,  and  combining  them  until  they  would 
amount  to  enough  to  fill  a  car,  when  it  would 
ship  the  goods  in  its  own  name,  and,  in 
pursiuance  of  a  custom  which  had  grown  up 
in  the  business,  would  sign  the  lease.  It 
was  decided  that  imder  these  circumstances 
the  defendant  would  not  be  held  for  more 
than  the  stipulated  value.  In  Squire  v.  New 
York  Cent.  K.  Co.  98  Mass.  239,  93  Am.  Dec. 
162,  a  drover  was  accompanying  a  cargo  of 
hogs  destined  to  a  distant  point.  During  the 
journey  it  became  necessary  to  change  them 
into  the  cars  of  another  transportation  com- 
pany, and  it  was  held  that  he  had  apparent 
authority  to  execute  the  usual  release.  In 
Peirce  v.  American  Express  Co.  210  Mass. 
383,  96  N.  E.  1026,  the  plaintiff  had  sent 
part  of  his  automobile  to  a  repair-shop  in 
Boston,  with  instructions  to  return  it  to  him 
by  express.  It  was  held  that  the  repairer 
had  authority  to  take  the  usual  receipt.  In 
McElvain  t.  St.  Louis,  etc.  K.  Co.  176  Mo. 
App.  379,  158  6.  W.  464,  the  plaintiff  had 
bought  a  carload  of  mules  and  directed  the 
seller  to  [33]  attend  to  all  the  details  of 
shipping  them  to  him,  which,  it  was  decid- 
edy  gave  the  seller  apparent  authority  to 
execute  a  release.  In  Willard  v.  Chicago,  etc. 
R.  Co.  150  Wis.  234,  136  N.  W.  646,  the 
plaintiff  went  with  his  hired  man  and  loaded 
his  horses  into  the  defendant's  car.  He  then 
went  away,  directing  the  man  to  attend  to 
getting  the  bill  of  lading.  It  was  held  that 
there  was  apparent  authority  in  the  hired 
man  to  execute  the  release.  In  Great  North- 
ern R.  Co.  v.  O'Connor,  232  U.  S.  508,  68 
U.  S.  (L.  ed.)  703,  34  S.  Ct  380,  the  plain- 
tiff had  intrusted  her  goods  to  a  forwarding 
company,  which  'obtained  carload  rates  by 
combining  small  shipments,  and  it  was  held 
that,  if,  the  defendant  was  a  shipper  to 
obtain  carload  rates,  it  was  also  a  shipper 
to  agree  upon  released  valuation.  In  the 
forwarding  company  cases  it  appears  that 
the  defendants  were  interested  directly  in 
the  rates,  and  made  their  profit  by  combin- 
ing small  shipments  into  carload  lots,  getting 
carload  rates,  and  charging  their  customers 
part  of  the  difference  between  them  and  the 
greater  ones  upon  small  lots.  The  element 
of  special  circumstances  runs  through  all 
the  precedents^  cited  by  the  defendant,  and 
indicates  that  the  person  attending  to  the 
transportation  of  the  goods  had  a  more  in- 
timate connection  with  them  than  that  of  a 
mere  drayman  or  servant. 

A  case  more  applicable  to  the  instant  liti- 
gation is  Benson  v.  Oregon  Short  Line  R. 


Co.  85  Utah  241,  99  Pac.  1072,  136  Am. 
St.  Rep.  1052,  19  Ann.  Cas.  803.  The  plain- 
tiff, at  Butte,  Montana,  employed  a  man  to 
pack  and  deliver  at  the  defendant's  depot  for 
shipment  to  Logan,  Utah,  certain  household 
goods.  These  were  taken  to  the  depot  by 
the  man,  and  by  him  delivered  to  the  defend- 
ant to  be  shipped.  He  signed  [34]  a  release 
much  the  same  as  the  one  here  involved.  A 
clause  of  the  syllabus  reads  thus: 

"The  drayman  employed  by  a  shipper  to 
take  goods  to  a  railroad  depot  and  ship  them 
is  not  authorized  to  enter  into  a  contract 
with  the  carrier  limiting  the  carrier's  lia- 
bility, and  the  shipper  is  not  bound  by  the 
contract,  the  drayman  not  being  one  who  was 
in  the  habit  of  taking  plaintiff's  goods  to 
the  depot  and  arranging  for  their  shipment, 
and  the  shipper  not  being  furnished  with  a 
copy  of  the  contract,  and  not  knowing  of  its 
existence  until  long  after  the  goods  were 
shipped." 

In  Hill  V.  Adams  Express  Co.  77  N.  J.  L, 
19,  71  Atl.  683,  the  following  appears  in  the 
syllabus  as  expressive  of  the  doctrine  of  the 
case: 

"A  box  to  be  shipped  by  Adams  Express 
Company  to  Ireland  was  called  for  at  the 
residence  of  the  shipper  by  a  driver  of  a  local 
transfer  company  and  delivered  by  him  to 
the  express  company  with  a  prepayment  of 
the  charges;  nothing  being  asked  or  said  as 
to  valuation.  The  receipt  that  was  handed 
to  the  driver  of  the  transfer  company  by 
the  express  company  was  delivered  by  him 
to  the  shipper  two  days  later,  at  which  time 
the  box,  whOe  in  the  possession  of  the  ex- 
press company,  had  already  been  destroyed 
by  fire.  In  an  action  brought  by  the  shipper 
against  the  express  company  for  the  value  of 
the  box,  held,  that  a  motion  to  nonsuit  was 
properly  denied,  and  that  a  request  that  the 
plaintiff's  recovery  be  limited  to  $50  pur- 
suant to  a  provision  in  the  express  receipt 
was  properly  refused.  Where  a  shipper  em- 
ploys a  common  carrier  (in  this  case  the 
Union  Transfer  Company)  to  carry  goods 
to  an  express  office  (in  this  case  Adams  Ex- 
press Company)  for  shipment,  tlie  driver  of 
the  wagon  of  the  local  carrier  who  delivers 
the  goods  to  the  express  company  is  not  a 
servant  or  agent  of  the  shipper  with  whom 
the  express  company  may  make  a  special 
contract  binding  the  shipper  in  the  event  of 
[35]  loss  to  a  limitation  of  such  carrier's 
common-law  liability." 

In  Stickel  v.  United  States  Express  Co.  85 
N.  J.  L.  285,  89  Atl.  23,  the  plaintiff  ordered 
the  express  company  to  call  at  her  room  and 
get  a  trunk  for  shipment.  She  told  her  land- 
lord to  let  the  defendant  have  the  trunk  and 
get  a  receipt.  He  took  a  restricted  receipt, 
and  it  was  held  that  he  exceeded  his  apparent 
authority.    In  Hayes  v.  Adams  Express  Co. 
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74  N.  J.  L.  637,  65  Atl.  1044,  the  defendant's 
driver  got  a  drop  curtain  from  the  plaintiff's 
employee,  who  issued  a  limited  liability  re- 
ceipt. It  was  held  to  be  disputable  whether 
the  plaintiff  assented  to  the  terms  of  the 
document.  In  Schlosser  v.  Great  Northern 
R.  Co.  20  N.  D.  406,  127  N.  W.  502,  the  court 
refused  to  recognize  one  in  custody  of  certain 
horses  as  having  apparent  authority  to  exe- 
cute a  released  valuation  contract  in  the 
name  of  the  plaintiff.  In  Hailparn  v.  Joy 
Steamship  Co.  50  Misc.  566,  09  N.  Y.  S. 
464: 

"The  owner  of  goods,  with  a  truckman, 
took  them  to  a  carrier;  the  owner  leaving 
the  truckman  to  deliver  them,  yet  a  receipt 
therefor,  and  deliver  it  to  the  owner's  wife. 
The  truckman  delivered  them,  got  a  bill  of 
lading,  naming  him  as  'owner  or  shipper,' 
and  the  owner  as  consignee,  and  without  ex- 
amination signed  in  his  own  name  a  paper 
handed  him  by  the  carrier's  agent,  who  knew 
he  was  merely  a  truckman,  with  the  direction 
that  he  sign  *this  release,'  which  recited  that, 
in  consideration  of  the  transportation  of  the 
goods  at  'reduced  rates,'  of  which  fact  there 
was  no  other  evidence,  liability  for  dam- 
ages from  negligence  of  the  carrier  w^as  re- 
leased. Held,  that  the  release  was  ineffec- 
tual; there  being  nothing  to  show  it  was  ac- 
cepted by  the  shipper." 

6,  7.  In  the  instant  case  the  stipulation 
says: 

"That  the  agent  of  said  defendant  com- 
pany who  received  said  shipment  at  Spokane, 
Washington,  did  not  [36]  inform  the  Pacific 
Transfer  Company  of  a  valuation  having  been 
placed  on  said  shipment,  nor  of  a  difference 
of  freight  rates  between  shipments  so  taken 
at  an  agreed  valuation  and  shipments  taken 
without  an  agreed  valuation,  and  that  de- 
fendant made  no  inquiry  as  to  the  value  of 
the  goods." 

It  is  true  indeed,  the  stipulation  contained 
this  clause: 

"That  a  bill  of  lading  was  issued  for  said 
shipment  of  freight  as  herein  referred  to 
and  was  given  to  Pacific  Transfer  Company, 
and  by  it  sent  to  plaintiff  at  the  City  of 
Portland,  Oregon,  at  which  place  plaintiffs 
were  at  the  time  said  goods  were  delivered 
to  defendant." 

It  does  not  appear,  however,  that  the  plain- 
tiffs received  the  document  prior  to  the  loss 
of  the  goods,  or  that  they  had  an  opportunity 
to  either  ratify  or  reject  the  same  until  it 
was  too  late  to  take  such  action.  In  this 
respect  the  case  is  parallel  to  that  of  Hill 
v.  Adams  Express  Co.  77  K  J.  L.  19,  71 
Atl.  683.  In  all  instances  ratification  must 
proceed  upon  a  knowledge  by  the  party  to 
be  charged  of  all  the  facts  relating  to  the 
transaction  which  it  is  sought  to  enforce 
against  him.    Everything  at  Spokane,  includ- 


ing the  prepayment  of  the  charges,  was  done 
by  the  transfer  company.  The  argument  of 
the  defendant  depends  upon  the  fallacy  that 
the  payment  of  the  amount  charged  for 
freight  was  made  directly  by  the  plaintiffs, 
but  the  stipulation  will  not  bear  this  con- 
struction. The  essence  of  the  controversy 
here  narrows  down  to  the  question  of  whether 
or  not  in  all  cases  the  person  at  the  moment 
in  custody  of  goods  has  apparent  authority 
to  bind  the  owner  to  conditions  lessening  the 
efficacy  of  his  remedy  against  the  transporta- 
tion [37]  company  for  loss  of  goods  en  route. 
It  is  stipulated: 

"That  the  plaintiffs  instructed  said  Pacific 
Transfer  Company  to  deliver  the  shipment 
above  mentioned  to  the  defendant  for  ship- 
ment from  Spokane,  Washington,  to  East 
Portland,  Oregon,  and  said  plaintiffs  gave 
the  Pacific  Transfer  Company  no  other  or 
further  instructions  whatsoever." 

This  agreed  fact  shows  no  further  or  differ- 
ent circumstance  than  attends  the  most  ir- 
responsible transient  drayman  whose  entire 
connection  with  the  transaction  ends  when 
he  unloads  the  chattels  at  the  freight  depot 
and  receives  his  cartage  from  their  owner. 
The  plaintiffs  did  not  order  the  transfer  com- 
pany to  ship  the  goods  which  might  include 
the  authority  to  make  the  contract.  The 
direction  was  only  to  deliver  the  goods  to 
the  defendant  for  shipment,  in  which  case 
both  the  duty  and  authority  of  the  transfer 
company  ended  with  the  delivery  of  the 
goods;  in  other  words,  there  is  nothing  in 
the  case  at  hand  distinguishing  the  transfer 
company  from  any  other  chance  employee. 
There  is  no  magic  in  the  words  "the  trans- 
fer company"  which  differentiates  that  con- 
cern from  any  other  occasional  truckman. 
This  isolated  instance  is  far  different  from 
a  long  course  of  business  and  other  circum- 
stances disclosed  in  the  precedents  the  de- 
fendant has  cited.  In  those  a  much  more 
intimate  relation  to  the  property  by  the  per- 
son in  custody  of  the  same  is  shown  than 
appears  in  this  case. 

It  is  laid  down  in  Lacey  v.  Oregon  R.  etc. 
Co.  63  Ore.  696,  128  Pac.  999,  that,  where 
the  defendant  carrier  alleges  a  special  con- 
tract lessening  its  common-law  liability,  it 
must  prove  the  same.  As  stated  in  Russell 
V.  Erie  R.  Co.  70  N.  J.  L.  808,  59  Atl.  160, 
67  L.R.A.  433,  1  Ann.  Cas.  672: 

[38]  «The  burden  of  proof  of  showing  such 
a  limitation  of  liability  is  on  the  defendant 
company  and,  being  in  derogation  of  common 
right,  is  to  be  construed  most  strongly  against 
the  carrier:  fi  Am.  &  Eng.  Enc.  of  L.  (2d 
ed.)  336;  Ashmore  v.  Pennsylvania  Steam 
Towing,  etc.  Co.  28  N.  J.  L.  180;  Hooper 
V.  Wells,  27  Cal.  11,  85  Am.  Dec.  211.  No 
presumptions  will  be  indulged  in  in  favor 
of  exemptions  from  common-law  lijJbility." 
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Applied  to  this  case^  it  is  incumbent  upon 
the  defendant  to  show  something  more  than 
the  transient  drayman's  mere  casual  con* 
nection  with  the  goods.  Having  proven  noth- 
ing further  than  that,  it  has  fallen  short  in 
its  effort  to  establish  its  special  contract;  for 
it  cannot  be  accepted  as  an  unvarying  and 
inflexible  rule  of  law  that  any  and  everyone 
whomsoever,  momentarily  in  custody  of  goods, 
may  subject  them  to  a  contract  of  carriage 
BO  vitally  affecting  the  ovmer's  interests 

We  adhere  to  the  former  opinion. 

Affirmed. 


NOTE. 

The  reported  case  holds  that  a  transfer  or 
draying  company  employed  by  a  shipper  to 
deliver  goods  to  the  carrier  has  no  authority 
to  agree  on  behalf  of  the  shipper  to  a  limita- 
tion of  the  liability  of  the  carrier,  and  that 
to  bind  the  shipper  to  a  ratification  of  the 
agreement  it  is  necessary  to  show  that  he 
knew  thereof  in  time  to  repudiate  it  effectual- 
ly. The  cases  discussing  the  authority  of  an 
agent  shipping  goods  to  agree  to  a  limita- 
tion of  the  carrier's  liability  are  reviewed 
in  the  notes  to  Kussell  v.  Erie  R.  Co.  1  Ann. 
Cas.  672;  Benson  v.  Oregon  Short  Line  H. 
Co.  10  Ann.  Cas.  803;  Oregon  Short  Line  R. 
Co.  v.  Blyth,  Ann.  Cas.  1913E  288;  and 
Chicago,  etc.  R.  Co.  v.  Calumet  Stock,  Farm^ 
88  Am.  St.  Rep.  68,  at  page  87. 
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Illinois  Supreme  Court — June  24,  1915. 
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Eleotloiui    —    Marking    Ballots    —    Ne- 
cessity of  Complianoe  with  Statute. 

Ballots  cannot  be  counted  unless  the  man- 
datory requirements  of  the  law  are  complied 
with  by  voters  in  indicating  their  choice  of 
candidates. 

Bistinsuisliins  Marks  on  Ballot. 

Ballots  bearing  any   distinguishing  mark 
cannot  be  counted. 
[See  49  Am.  St.  Rep.  240.] 

Same. 

While  any  one  of  an  infinite  variety  of 
marks  may  constitute  a  distinguishing  mark, 
marks  which  are  so  connected  with  an  appar- 
ently honest  effort  of  the  voter  to  indicate 
his  choice  of  candidates  that  they  are  evi- 
dently not  made  for  the  purpose  of  identi-1 


fying  the  ballot  should  not  be  regarded  as 
distinguishing  marks  and' do  not  require  that 
the  ballot  be  rejected.  ^ 

Place  of  Mark  —  Effect  of  Mark  Ont- 
side  "Votinc  Sqnare. 

That  a  cross  opposite  the  name  of  a  candi- 
date  was  outside  tne  square  opposite  his  name 
merely  nuUifieB  the  ballot  as  to  him;  it  not 
being  a  "distinguishing  mark." 

[See  note  at  end  of  this  case.] 

DistlBKniakiiis  Marks. 

Where,  in  the  square  opposite  the  name  of 
a  candidate  for  representative,  there  was  a 
horizontal  mark  from  which  three  vertical 
marks  extended  downward,  the  ballot  is  prop- 
erly rejected;  it  not  being  probable,  though 
possible,  that  the  voter  was  attempting  to 
cumulate  his  vote. 

Same. 

Where  there  appears  on  a  ballot  a  cross 
in  the  square  before  the  name  of  a  Progressive 
candidate  and  something  in  the  nature  of  a 
square  which  has  been  made  in  the  Republi- 
can circle  and  rubbed  out,  the  ballot  is  prop- 
erly rejected  in  recounting  the  votes  for  a 
Republican  candidate. 

Same. 

A  ballot  having  a  cross  in  each  of  the 
squares  in  one  party  column  and  numerous 
vertical  lines  drawn  through  the  squares  and 
names  of  candidates  in  other  columns  is  prop- 
erly rejected;  the  marks  being  effective  in 
identifying  the  ballot  and  not  being  made  by 
the  voter  m  an  attempt  to  indicate  his  choice. 


Though  a  voter  may  tear  off  a  part  of  the 
ballot  in  such  a  way  as  to  identify  it,  where 
the  tearing  off  of  a  corner  of  the  ballot  is 
apparently  accidental  and  can  identify  the 
ballot  only  by  a  careful  matching  of  the 
piece  torn  off,  the  ballot  is  properly  counted. 

Attempt  to   Cnamlate  Votes. 

A  ballot  having  a  cross  in  the  square  op- 
posite the  name  of  the  candidate  for  county 
clerk,  followed  by  the  ii^re  3,  is  properly 
rejected ;  it  not  coming  within  the  rule  as  to 
the  writing  of  such  a  figure  by  a  voter  under 
the  mistaken  belief  that  he  can  cumulate  his 
vote. 

Same. 

A  ballot  upon  which  a  voter  has  written 
something  looking  like  a  figure  3  after  the 
name  of  one  of  the  candidates  for  representa- 
tive is  properly  counted;  the  voter  evidently 
intending  to  cumulate  his  vote  and  not  to 
make  a  distinguishing  mark. 

MarkiBs  Ballot  —  Sufficiency  of  ICark. 

A  ballot,  none  of  the  marks  on  which  bear 
any  resemblance  to  a  cross,  is  properly  re- 
jected. 

Effect  of  Mark  Opposite  Blank  line. 

Wliere  there  is  no  candidate  for  the  office 
of  county  treasurer  on  the  Progressive  ticket, 
a  cross  in  the  square  opposite  the  blank 
space  in  that  column  does  not  neutralize  a 
cross  in  the  square  opposite  the  name  of  a 
candidate  for  that  omcc  in  another  column, 
and  the  ballot  is  properly  counted  for  such 
candidate. 

[See  note  at  end  of  this  case.] 
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Sufficiency  of  M&rk. 

Where  lines  i^  the  squares  opposite  the 
names  of  certain  candidates  are  brought  to- 
gether practically  at  right  angles,  so  that 
they  intersect,  but  one  line  does  not  cross 
the  other,  the  ballot  is  properly  counted  for 
such  candidates. 

Distinguishing  Marks. 

A  ballot  on  which  is  a  cross  in  the  Re- 
publican circle,  and  no  other  mark,  except  a 
hole  in  the  square  opposite  the  name  of  a 
candidate  on  the  Democratic  ticket,  should  be 
counted  for  such  candidate's  opponent  on  the 
Republican  ticket. 

.Same. 

Ballots  on  which  are  diagonal  marks  in 
•certain  squares,  indicating  -that  the  voters 
•commenced  to  make  crosses  in  such  squares 
bat  changed  their  minds,  should  be  counted 
for  candidates  otherwise  indicated  as  the  vot- 
ers* choice ;  such  marks  not  constituting  "dis- 
tinguishing marks." 

Same. 

A  ballot  on  which  are  two  parallel  marks 
opposite  the  nanjie  of  the  candidate  for  a  par- 
ticular office  should  be  counted;  such  marks 
apparently  being  an  ineffectual  attempt  to 
vote  for  that  candidate  and  not  distinguishing 
marks. 

Sufficiency  of  Mark. 

I  A  ballot  marked  with  a  pen,  on  which  there 
are  ink  blots  in  the  squares  in  front  of  the 
names  of  two  opposing  candidates,  is  properly 
not  counted  for  either  candidate;  there  being 
nothing  resembling  a  cross  in  either  square. 

Distingnisking  Mark. 

Where  a  voter,  in  apparently  making  an 
erasure,  makes  a  hole  in  the  paper  in  the 
square  opposite  a  candidate's  name,  and  there- 
upon extends  the  top  and  bottom  lines  of  the 
square,  making  three  sides  of  a  square,  and 
makes  a  cross  in  that  space,  the  ballot  is 
properly  counted;  there  being  no  distinguish- 
ing mark  nor  anything  but  an  honest  attempt 
to  vote  for  that  candidate. 

Attempt  to   Cumulate   Votes. 

Where  a  voter  makes  a  cross  in  the  square 
for  each  of  two  candidates  for  representative 
and  an  additional  cross  outside  the  square 
for  one  of  them,  the  ballot  should  not  be 
rejected,  as  the  voter  was  apparently  trying 
to  cast  two  votes  for  one  of  the  candidates. 

Same. 

Where  a  voter  puts  a  cross  in  the  square 
for  representative  and  a  figure  1  outside  of 
the  square,  the  ballot  should  not  be  rejected; 
he  evidently  intending  to  show  that  he  in- 
tended to  cast  only  one  vote  for  that  repre- 
sentative. 

Same* 

Where  a  voter  places  a  cross  in  a  party 
circle  and  three  crosses  opposite  the  name  of 
a  candidate  for  representative,  the  ballot 
should  be  counted;  it  being  the  voter's  evi- 
dent intention  to  cumulate  his  vote  for  that 
representative,  and  not  to  identify  the  ballot. 

Appeal  from  Woodford  County  Court: 
Foot,  Judge. 


^  Action  by  Edwin  Hodgson,  plaintiff,  against 
E.  W.  Knoblauch,  defendants  Judgment  for 
defendant.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affibiied. 

laaao  B.  Hammers  and  Ormank  Ridgely  Unr 

appellant. 
J,  A,  Riely  for  appellee. 

[317]  Cabtwbight,  J. — ^At  the  November 
election,  1914,  Edwin  Hodgson,  appellant,  was 
a  candidate  on  the  republican  ticket  for  the 
office  of  county  treasurer  of  Woodford  coun- 
ty, and  E.  W.  Knoblauch,  appellee,  was  a 
candidate  for  the  same  office  on  the  demo- 
cratic ticket.  The  canvass  of  the  votes  showed 
[318]  a  majority  of  twenty-six  for  appellee 
and  a  certificate  of  election  was  issued  to 
him.  Appellant  filed  in  the  county  court  his 
petition  to  contest  the  election,  alleging  that 
certain  ballots  were  wrongfully  counted  for 
appellee  and  that  lawful  ballots  for  the  ap- 
pellant were  not  counted  for  him.  Appellee 
answered  the  petition,  denying  its  averments 
and  making  issues  of  fact,  which  were  sub- 
mitted to  the  court.  The  ballots  cast  at  the 
election  were  produced  and  counted,  and  the 
court  found  that  appellee  had  a  majority  of 
one  and  adjudged  that  he  was  duly  elected. 
From  the  order  and  judgment  this  appeal  was 
prosecuted,  and  the  ballots  have  been  certi- 
fied to  this  court. 

The  validity  of  some  of  the  ballots  is  dis- 
puted on  account  of  alleged  failures  of  the 
voters  to  comply  with  the  requirements  of 
the  law  in  indicating  their  choice  of  candi- 
dates, and  others  are  objected  to  as  bearing 
marks  which  were  intended  for  identification 
of  the  particular  ballots  and  to  distinguish 
them  from  all  others.  The  mandatory  re- 
quirements of  the  law  must  be  complied  with 
or  the  ballot  cannot  be  counted,  and  it  must 
not  bear  any  distinguishing  mark.  Any  one 
of  an  infinite  variety  of  marks  may  be  de- 
termined upon  for  the  purpose  of  identifica- 
tion and  may  constitute  a  distinguishing 
mark,  and,  on  the  other  hand,  marks  may 
be  so  connected  with  an  apparently  honest 
effort  of  the  voter  to  indicate  his  choice  of 
cindidates  that  it  is  evident  fhey  were  not 
made  for  the  purpose  of  identifying  the  ballot 
and  should  not  be  regarded  as  distinguishing 
marks.  The  body  of  electors  includes  not 
only  the  well  informed,  capable  and  careful 
voter,  bat  also  the  ignorant^  incapable  and 
careless  voter,  and  if  a  mark  is  reasonably 
connected  with  an  effort  of  the  voter  to  cast 
his  ballot  and  can  be  reasonably  explained, 
consistently  with  an  honest  purpose  on  his 
part,  it  is  not  a  distinguishing  mark  and  the 
ballot  should  not  be  rejected.  (Rexroth  y. 
Schein,  206  111.  80,  69  K  E.  240;  Winn  v. 
Blackman,  229  III.  198,  82  N.  E.  215,  120 
Ahl  St  Rep.  237;  Grubb  v.  Turner,  259  111. 
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436,  102  N.  E.  810.)  Generally  a  conolnBion 
can  be  reached  [319]  by  an  inspection  of  the 
ballot,  and  necessarily  it  is  quite  difficult  to 
make  clear  in  a  written  opinion  what  appears 
to  the  eye  by  such  an  inspection,  so  that  exact 
rales  cannot  be  laid  down  applicable  to  every 
ballot  apart  from  the  evidence  afforded  by  the 
ballot  itself. 

In   the  argument  appellant  contends  that 
the  court  erred  in  rejecting  four  ballots  which 
should  have  been  counted  for  him.    The  first 
ballot  was  cast  in  Worth  precinct,  and  it  has 
a  cross  in  the  republican  circle  and  was  re- 
jected because  the  cross  in  the  square  op- 
posite the  name  of  a  candidate  for  representa- 
tive was  outside  the  square.    The  only  effect 
of  the  cross  being  outside  of  the  square  in 
the  case  of  that  candidate  was  to  nullify  the 
ballot   as  to  him.     The  voter  attempted  to 
vote  for  the  representative  and  the  cross  was 
not  a  distinguishing  mark.    The  court  erred 
in  respecting  the  ballot.     The  second  ballot 
was   cast  in  Metamora  precinct  and  has  a 
cross  in  the  republican  circle.    In  the  square 
opposite  the  name  of  a  candidate  for  repre- 
sentative there  was  a  horizontal  mark,  from 
which   three  vertical  marks  extended  down* 
ward  to  the  bottom  of  the  square,  making  the 
square  look  like  a  barred  window.    It  is  pos- 
sible that  the  voter  was  attempting  to  cumu- 
late his  vote,  but  that  does  not  appear  to  be 
probable,  and  if  he  was  making  such  an  at- 
tempt there  was  no  cross  in  the  square.  Ther6 
is  no  resemblance  to  the  cross  made  in  the 
form  of  a  capital  letter  "T"  in  Slenker  v. 
Engel,  250  lU.  499,  95  N.  E.  618,  or  Brents 
▼.  Smith,  260  111.  621,  95  N.  E.  484.     The 
ruling  on  that  ballot  was  right.     The  third 
ballot  was  cast  in  Olio  precinct,  and  it  has 
a  cross  in  the  square  before  the  name  of 
Raymond  Robins  and  something  in  the  natyre 
of  a  square  has  been  made  in  the  republican 
circle  and  rubbed  out.    That  ballot  was  prop- 
erly rejected.    The  fourth  ballot  has  no  mark 
in  the  circle  but  has  a  cross  in  each  of  the 
squares  in  the  republican  column.    There  are 
numerous  vertical  lines  drawn  through  both 
the  squares  and  the  names  of  the  candidates 
in  every  other  coiunm.     These  marks  were 
not  made  by  [320]  the  voter  in  any  attempt 
to  indicate  a  choice  but  would  be  eiTective  in 
identifying  the  ballot,  and  the  court  did  not 
err  in  refusing  to  count  that  ballot  for  ap- 
pellant.    Kerr  v.  Flewelllng,  235  111.  326,  85 
N.  E.  624. 

Appellant  next  argues  that  the  court  erred 
in  counting  six  ballots  for  appellee.  One  was 
cast  in  Palestine  precinct,  and  the  objection 
is  that  the  corner  of  the  sheet  above  the  so- 
cialist labor  ticket  has  been  torn  off^  A  voter 
might  tear  off  a  part  of  a  ballot  in  such  a 
^ay  as  to  identify  it,  l)ut  in  this  case  it  la 
apparent  that  the  tetffing  wis  accidental, 
whether  by  the  voter  or  by  someone  else. 


None  of  the  printing  on  the  ballot  is  torn  off, 
and  it  would  require  a  careful  matching  of 
the  piece  torn  off  to  furnish  any  identifica- 
tion, and  that  would  be  impracticable.  The 
ballot  was  properly  counted  for  appellee.  A 
ballot  cast  in  Clayton  precinct  has  a  cross 
in  the  democratic  circle  and  a  cross  in  the 
square  in  the  same  column  opposite  the  name 
of  a  candidate  for  county  clerk,  and  follow- 
ing the  name  of  the  candidate  is  the  figure 
"3."  The  court  counted  the  ballot  for  ap- 
pellee, and  the  argument  in  favor  of  the  ml* 
ing  is  that  the  voter  thought  he  could  cast 
three  votes  for  county  clerk  and  the  figure 
was  made  through  ignorance.  We  do  not 
think  this  ballot  comes  within  the  rule  of 
Smith  V.  Reid,  223  111.  493,  79  N,  E.  148, 
where  five  constables  were  to  be  elected,  Slen- 
ker V.  Engel,  supra,  where  three  trustees  of 
the  university  were  to  be  elected,  or  Grubb 
r.  Turner,  supra,  where  a  member  of  the 
General  Assembly  was  to  be  elected  and  a 
voter  not  well  informed  might  have  thought 
he  could  cumulate  his  vote.  The  court  erred 
in  counting  that  ballot  for  the  appellee.  An- 
other ballot  counted  for  appellee  was  cast  in 
Olio  precinct  No.  1.  There  is  a  cross  in  the 
republican  circle  and  crosses  in  the  squares 
in  front  of  the  names  of  two  candidates  on 
the  democratic  ticket,  one  of  them  being  the 
appellee.  There  is  also  a  mark  after  the 
name  of  one  of  the  candidates  for  representa- 
tive, which  counsel  lor  the  appellant  say  is 
the  capita!  letter  "F,"  but  we  [321]  think 
it  looks  more  like  the  figure  "3."  The  voter 
was  evidently  intending  to  cumulate  his  vote 
and  not  to  make  a  distinguishing  mark,  and 
therefore  the  ballot  was  properly  counted. 
The  next  ballot  was  cast  in  Olio  precinct  No. 
2  and  the  only  marks  on  it  are  in  the  demo- 
cratic circle.  They  are  curious  marks, — ^none 
of  them  straight,  reseilnbling  a  scroll,  and 
none  of  them  bjBaring  any  resemblance  to  a 
cross.  The  ballot  should  not  have  been 
counted.  (Parker  v.  Orr,  158  111.  609,  41  N. 
E.  1002,  80  L.R.A.  227.)  Another  ballot  was 
cast  iii  ^inonk  precinct  No.  2.  The  voter 
was  voting  a  mixed  ticket,  and  there  is  a  cross 
in  the  progressive  circle  and  in  several  squares 
in  that  column  and  also  crosses  in  a  number 
of  squares  in  the  democratic  column,  includ- 
ing the  square  iu  front  of  the  name  of  ap- 
pellee. The  objection  to  the  ballot  is  that 
there  is  a  cross  in  the  square  at  the  place  of 
a  candidate  for  county  treasurer,  but  that 
place  was  blank.  The  voter  evidently  made  a 
cross  in  the  square  and  then  discovered  that 
there  was  no  candidate  for  the  office  and  voted 
for  appellee.  The  crosses  in  the  squares  did 
not  neutralize  each  other,  because  in  one 
place  there  was  no  eanididate,  and  the  ballot 
comes  under  the  rule  of  Bell  v.  Glawson,  261 
ni.  148,  103  N.  E.  591,  where  the  voter  put  a 
cross  in  each  of  two  party  circles  and  there 
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were  no  candidates  on  one  ticket.  A  ballot 
cast  in  Gazenovia  precinct  No.  1  has  no  mark 
in  any  of  the  party  circles  but  has  marks  in 
the  squares  of  different  columns.  In  several 
instances  the  voter  brought  the  lines  together 
practically  at  right  angles,  so  that  the  lines 
intersected,  but  one  line  did  not  cross  the 
other,  and  one  of  these  appears  in  the  square 
in  front  of  the  appellee's  name.  The  lines 
intersect  within  the  square  practically  in  the 
form  of  a  capital  letter  "T,"  which  was  held 
sufficient  in  Slenker  v.  Engel,  supra,  and  there 
was  no  error  in  counting  that  ballot. 

There  is  one  ballot  cast  in  Metamora  pre- 
cinct which  has  a  cross  made  with  a  pencil  in 
the  republican  circle  and  no  other  mark  on 
the  ballot  except  a  hole  in  the  square  opposite 
[322]  the  name  of  appellee,  for  whom  it  was 
counted.  It  is  argued  that  the  hole  was  made 
in  an  attempt  to  make  a  cross  in  the  square, 
but  we  see  no  reason  to  justify  such  a  con- 
clusion. It  rather  appears,  if  there  was  any 
attempt  to  make  a  cross,  the  hole  was  made 
by  eraedng  it,  and  as  there  was  a  cross  in  the 
republican  circle  the  ballot  should  have  been 
counted  for  appellant. 

The  appellee  has  asigned  crosa-error  on  the 
refusal  of  the  court  to  count  six  ballots  for 
him.  One  ballot  was  cast  in  Clayton  precinct 
and  has  a  cross  in  the  democratic  circle  and 
a  diagonal  mark  in  two  of  the  squares  of  the 
republican  column.  Naturally,  the  inference 
is  that  the  voter  commenced  to  make  crosses 
in  these  squares  but  changed  his  mind  and 
did  not  complete  the  crosses,  so  that  they 
were  not  completed  votes.  There  is  a  similar 
condition  in  a  ballot  cast  in  Olio  precinct  No. 
1,  in  which  there  is  a  mixed  ticket.  The  voter 
marked  his  ballot  for  Raymond  Robins  on  the 
progressive  ticket,  made  a  cross  in  the  square 
opposite  the  name  of  appellee,  a  square  in  the 
republican  column  for  the  county  superin- 
tendent of  schools,  and  also  made  a  diagonal 
mark  in  the  square  on  the  progressive  ticket 
for  county  superintendent  of  schools  when 
there  was  no  candidate  for  that  office  in  the 
progressive  column.  In  these  cases  the  voters 
appear  to  have  been  attempting  to  cast  their 
ballots  and  not  to  make  distinguishing  marks, 
and  the  ballots  should  have  been  counted  for 
appellee.  A  ballot  cast  in  Olio  precinct  No.  2 
has  a  diagonal  mark  in  the  square  opposite 
the  name  of  Lawrence  Y.  Sherman,  but  the 
line  has  been  partly  erased  and  a  cross  ap- 
pears in  the  square  opposite  the  name  of 
Raymond  Robins.  The  voter  made  a  cross  in 
the  square  opposite  the  name  of  appellee,  and 
the  ballot  should  have  been  counted  for  him. 
In  a  ballot  cast  in  Roanoke  precinct  No.  2 
there  is  a  square  in  the  democratic  circle  and 
two  parallel  marks  opposite  the  name  of  the 
candidate  for  county  judge  on  the  republican 
ticket.     This  appears  to  have  been  an  in- 


effectual attempt  to  [823]  vote  for  the  county 
judge  and  not  to  make  distinguishing  marks, 
and  appellee  was  entitled  to  have  the  ballot 
counted  for  him.  A  ballot  in  the  same  pre- 
cinct has  a  square  in  the  democratic  circle 
and  a  diagonal  line  in  each  of  the  squares  for 
county  judge  and  county  superintendent  of 
schools  on  the  republican  ticket.  These  lines 
indicate  that  the  voter  conunenced  to  make  a 
cross  in  each  instance  but  abandoned  his  pur- 
pose and  the  ballot  was  not  completed.  These 
lines  are  not  regarded  by  this  court  aa  dis- 
tinguishing marks  for  the  purpose  of  identifi- 
cation. {Tandy  v.  Lavery,  194  111.  372,  62  N. 
E.  774. )  A  ballot  cast  in  Metamora  precinct 
is  marked  with  a  pen  and  there  are  ink  blots 
in  the  squares  in  front  of  the  names  of  ap- 
pellee and  appellant.  It  is  argued  that  one 
blot  was  made  by  folding  the  ballot  go  as  to 
bring  the  two  places  together  while  the  ink 
was  wet.  However  that  may  be,  there  is  noth- 
ing resembling  a  cross  in  either  square,  and 
the  court  was  right  in  rejecting  the  ballot. 

A  ballot  cast  in  Minonk  precinct  No.  2  has 
a  cross  in  the  democratic  circle.  The  voter 
made  a  cross  in  the  square  for  representative 
and  appears  to  have  partly  eraaed  it,  making 
a  hole  in  the  paper.  He  then  extended  the 
top  and  bottom  lines  of  the  square  to  the  left, 
making  three  sides  of  a  square  and  made  a 
cross  in  that  place.  There  is  neither  a  dis- 
tinguishing mark  nor  anything  but  an  honest 
attempt  to  vote  for  the  representative,  and 
the  ballot  should  have  been  counted  for  ap- 
pellee. 

In  a  ballot  cast  in  Metamora  precinot  for 
the  appellee,  which  was  rejected,  the  voter 
made  a  cross  in  the  square  for  each  of  two 
candidates  for  representa'iive  and  an  ad- 
ditional cross  outside  for  one  of  them.  He 
was  evidently  trying  to  east  two  votes  for  one 
and  one  for  the  other,  and  his  ballot  should 
have  been  counted  for  appellee.  In  another 
ballot  in  that  precinct  the  voter  put  a  cross 
in  the  square  for  representative  and  marked 
a  figure  "1"  outside  of  the  square,  with  the 
evident  intention  of  showing  that  [324]  he  in- 
tended to  cast  only  one  vote  for  that  repre- 
sentative. The  vote  should  have  been  count- 
ed for  appellee. 

In  a  ballot  cast  in  Clayton  precinct  the 
voter  made  a  cross  in  the  democratic  circle 
and  three  crosses  opposite  the  name  of  a  can- 
didate for  representative,  showing  his  inten- 
tion to  cumulate  his  vote  for  that  represen- 
tative and  not  indicating  any  intention  to 
identify  the  ballot. 

The  appellee  had  a  majority  of  four  votes 
for  the  office  of  county  treasurer,  and  the 
judgment  of  the  county  court  declaring  him 
elected  is  affirmed. 

Judgment  affirmed. 


VOTS. 

Validity  of  Ballot  witk  Bespeot  to 
Place  of  Mark  for  Candidate. 

Introductory,  667. 

In  €kneral,  657. 

Mark  In  or  Opposite  Blank  Left  for  Writing 
in  Name  of  Candidate,  659. 

Mark  Extending  Beyond  Square  or  Over  Di- 
vision Lines,  659. 

Mark  Outside  Proper  Square  or  Space,  659. 

Mark  on  Improper  Side  of  Candidate's  Name, 
660. 

Mark  on  Back  of  Ballot,  660. 


In^oductory. 

This  note  deals  with  the  recent  cases  dis- 
enssing  the  validity  of  a  ballot  with  respect 
to  the  plan  of  the  mark  used  by  the  voter 
to  signify  his  candidate.  The  earlier  cases 
are  reviewed  in  the  notes  to  State  v.  Acker, 
20  Ann.  Gas.  670,  and  Taylor  v.  Bleakley,  49 
Am.  St  Rep.  24a 

In  Oeneral. 


The  general  rule  is  that  the  ballot  must  be 
marked  in  such  a  way  as  to  show  clearly  the 
intention  of  the  voter.  Fitzsimmons  v.  Wilks, 
25  Cal.  App.  66,  142  Pac.  892;  Baldwin  v. 
Wade,  50  Colo.  109,  114  Pac.  399;  Wiley  v. 
McDowell,  65  Colo.  236,  133  Pac.  767;  Riley 
V.  Trainor,  67  Colo.  166,  140  Pac.  469;  Darby 
V.  State  (Fla.)  75  So.  411;  Constant  v. 
Shockey,  269  111.  496,  102  N.  E.  1068 ;  Spauld- 
ing  V.  Romack  (Ind.)  113  N.  E.  229;  Short 
V.  Davis,  90  Kan.  147,  132  Pac.  1172;  Murray 
V.  Waite,  113  Me.  485,  94  Atl.  943;  Ray  v. 
Ashland,  221  Mass.  223,  108  N.  E.  1051 ;  Nel- 
son V.  McBride,  117  Minn.  887,  136  N.  W. 
1002;  Johnson  v.  Slapp,  127  Minn.  33,  148 
N.  W.  693;  Richwood  v.  Algower  (Ohio)  116 
N.  E.  462;  North  v.  McMahan,  26  Okla.  602, 
110  Pac.  1116;  Norton  v.  Kanawha  County 
Ct.  (W.  Va.)  91  S.  E.  258. 

Thus  in  Fitzsimmons  v.  Wilks,  supra,  the 
court  said:  "It  is  the  general  rule  that  the 
intent  of  a  voter  must  be  in  the  first  instance 
ascertained  from  the  ballot  itself;  and  that 
such  intent  cannot,  by  proof  of  extrinsic 
circumstances,  be  shown  to  be  other  than  that 
plainly  and  unequivocally  expressed  upon  the 
face  of  the  ballot.  ...  This  general  rule, 
however.  Is  subject  to  the  exception  that 
where  the  intent  of  the  voter  is  doubtful, 
the  ballot  must  be  construed  as  any  other 
paper  writing;  and  therefore  evidence  of  facts 
and  circumstances  of  public  notoriety  con- 
cerning the  candidates  and  connected  with  the 
election  may  be  resorted  to  for  the  purpose  of 
aecertaining  the  intention  of  the  voter.'' 

In  Baldwin  v.  Wade,  60  Colo.  109,  114  Pac. 
399,  the  court  said:  '^t  is  evident  that  it 
Ann.  Cas.  1917E. — 42. 
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was  the  intent  of  the  legislature  that  all 
ballots  provided  in  accordance  with  the  act^ 
cast,  under  the  proper  circumstances  and 
marked  substantially  as  the  law  provides, 
should  be  counted,  if,  as  so  marked  by  the 
voter,  it  is  possible  to  determine  his  choice, 
and  if  his  intent  to  designate  the  person  for 
whom  he  intended  to  vote  can  be  reasonably 
gathered  therefrom,  unless,  of  course,  there  is 
a  positive  provision  of  the  statute  forbidding 
the  counting  thereof.  Technicalities  are  to 
yield  in  the  face  of  the  truth  apparent  on  the 
face  of  the  ballot." 

In  Wiley  v.  McDowell,  55  Colo.  236,  133 
Pac.  757,  it  was  held  that  neither  judges  of 
the  election  nor  the  courts  were  authorized 
to  go  beyond  what  the  voter  had  set  4lown  to 
ascertain  his  intent. 

In  Ray  v.  Aahland,  221  Mass.  228,  108  N. 
E.  1051,  it  was  said:  ^'The  cardinal  rule  is, 
that  'if  the  intent  of  the  voter  can  be  fairly 
determined,  effect  shall  be  given  to  that  in^ 
tent  and  the  vote  counted  in  accordance  there- 
with.'- .  .  And  his  intention  is  to  be 
found  from  the  evidence  of  what  he  did.  If 
not  prohibited  by  statute,  ballots  which  fair- 
ly and  immistakably  express  the  voters'  pur- 
pose are  to  be  counted  as  deposited  in  the 
ballot  box." 

In  Nelson  v.  McBride,  117  Minn.  387,  135 
N.  W.  1002,  the  court  saidr  "While  the  exact 
question  here  presented  has  never  been  decid- 
ed in  this  state,  the  governing  rules  and  the 
proper  construction  of  these  statutes  are  well 
established  by  decision*  in  analogous  cases. 
Indeed,  the  provisions  of  the  statute  are  so 
very  olear  that  they  scarcely  need  judicial 
construction  in  aid  of  their  application,  and 
the  cases  go  more  to  the  spirit  in  which  the 
statutory  provisions  should  be  applied.  It 
has  been  held,  in  substance,  that  our  election 
laws  should  be  construed  so  as  to  give  every 
qualified  elector  the  right  to  have  his  vote 
counted  as  cast,  when  and  only  when  his  in- 
tention is  indicated  by  the  markings  on  the 
ofiicial  ballot,  and  such  markings  and  ballots 
are  in  substantial  compliance  with  the  stat- 
ute. In  other  words,  the  intent  of  the  voter 
is  the  important  consideration;  but  such  in- 
tent must  be  clearly  ascertainable  from  the 
ballot  itself,  without  indulging  in  speculation 
or  strained  efforts  to  discover  such  intent  in 
any  other  manner  than  as  prescribed  by  the 
statutory  rules." 

In  Norton  v.  Kanawha  County  Ct.  ( W.  Va.) 
91  S.  E.  258,  it  was  held  that  a  statute  regu- 
lating the  method  in  which  the  voter  should 
indicate  his  choice  was  to  be  liberally  con- 
strued in  ascertaining  the  voter's  intent.  The 
court  said:  ''Where  such  intention  may  be 
ascertained  with  reasonable  accuracy,  by  the 
application  of  the  rule  stated,  that  Intention 
ought  not  to  be  defeated  merely  by  the  un- 
authorized substitution  of  a  false  for  the  true 
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letter  in  the  name  of  a  candidate,  or  a  wrong 
initial  of  his  name,  or  some  other  slightJy 
diiTerent  appellation,  unless  it  more  nearly 
approximates  or  represents  the  name  of  an- 
other candidate  for  the  same  office.  .  .  . 
The  ballots  polled  in  an  election  should  be  ac- 
cepted in  view  of  all  the  facts  and  circum- 
stances involved  in  the  preliminary  and  subse- 
quent proceedings,  including  the  nominating 
convention  or  primary,  for  the  sole  purpose 
of  ascertaining,  so  far  as  may  be  with  ac- 
curacy, the  intention  of  the  voter,  and,  when 
ascertained,  to  give  effect  to  that  intention. 
The  rule  of  liberal  interpretation  is  especially 
applicable  in  cases  of  this  character,  what- 
ever may  be  the  nature  of  the  contest,  in 
order  to  render  eflfective  rather  than  ineffectu- 
al the  preference  of  a  voter  when  expressed  or 
indicated  by  the  ballot  be  casts." 

Where  there  is  any  doubt  aa  to  the  inten- 
tion of  the  voter,  it  is  the  province  of  the 
court  to  ascertain  that  intent.  Murchie  v. 
Clifford,  76  N.  H.  99,  79  Atl.  901;  Dinsmore 
V.  Manchester.  76  X.  H.  187,  81  Atl.  633; 
Stearns  v.  O'Dowd  (N.  H.)  101  Atl.  31;  Moss 
V.  Hunt  (Okla.)  145  Pac.  760.  Thus  in  the 
case  last  cited  the  court  said:  "We  are  of 
the  opinion  that,  in  view  of  this  language, 
before  a  ballot  should  be  held  illegal  as  muti- 
lated, the  facts  and  circumstances  should  show 
that  it  was  the  intention  of  the  voter  to  so 
mark  it,  in  order  that  it  might  be  dis- 
tinguished; and  it  seems  that  the  intent  of 
the  voter  must  govern.  It  is  true  that  it 
is  the  province  of  the  court,  or  a  jury  trying 
the  case,  to  determine  the  intent  of  the  voter 
from  the  facts  and  circumstances,  including 
his  acts,  and  the  character  of  the  mark  or 
other  writing  or  sign  made  on  the  ballot." 

Sq  in  Murchie  v.  Clifford,  76  N.  H.  99,  79 
Atl.  901,  it  was  said:  '*The  issue  here  is: 
For  whom  did  the  voter  cast  his  ballot? 
This  is  a  judicial  question;  and  the  power 
to  decide  it  upon  all  the  competent  evidence 
in  the  case  cannot  be  abridged  by  any  act  of 
the  legislature.  On  the  other  hand,  laws  re- 
lating to  residence,  check-lists,  the  use  of 
official  ballots,  and  the  like,  are  regulations 
ot  the  exercise  of  the  right  to  vote.  .  No  ju- 
dicial question  is  involved,  and  so  th*  regu- 
lations are  valid  unless  they  are  so  unreason- 
able as  to  abridge  the  voters'  rights  under  the 
constitution.  The  provision  that  the  ballots 
shall  be  counted  for  the  'names  in  the  party 
colimms  under  the  circle  marked  by  the  voter, 
.  .  .  to  the  exclusiou  of  all  other,'  is  not  a 
regulation  of  how  the  voter  shall  exercise  his 
right,  but  an  attempt  on  the  part  of  the  legis- 
lative department  of  the  government  to  limit 
the  scope  of  the  inquiry  to  be  made  by  the 
judicial  department  when  called  upon  to  de- 
cide a  judicial  question.,  It  provides  that 
certain  evidence  shall  be  conclusive^  This 
means  that  no  other  evidence  can  be  can- 


sldcred.  The  ballot  is  a  written  document, 
and  the  ascertainment  of  its  meaning  is  a  ju- 
dicial function.  .  .  .  The  document  is  ex- 
pressed partly  in  the  English  language  and 
in  part  by  arbitrary  signs.  The  significancp 
of  these  signs  is  found  in  the  statute.  From 
that  statute  it  appears  that  the  cross  in  the 
democratic  party  circle  means  a  vote  for  the 
plaintiff,  and  that  the  mark  opposite  the  de- 
fendant's name  means  a  vote  for  him.  Either 
taken  by  itself  is  a  complete  expression  of  the 
voter's  wish.  Having  thus  expressed  his  wish 
in  two  ways,  either  of  which  is  sanctioned  by 
the  statute,  but  both  of  which  cannot  be  given 
effect,  the  statute  declares  that  one  shall  be 
taken  by  the  court  as  the  expression  of  his 
will,  to  the  exclusion  of  all  considerati<m  of 
the  evidence  furnished  by  the  other.  It  may 
be  that  upon  a  refined  and  strictly  logical 
analysis  of  the  entire  ballot  and  all  the  pro- 
visions of  the  statute  it  could  be  concluded 
that  the  voter  understood  that  what  he  had 
done  in  effect  annulled  the  cross  placed 
opposite  the  defendant's  name.  But  the  stat- 
ute and  ballot  are  not  used  entirely  by  those 
whose  minds  are  trained  to  such  a  nicety 
of  reasoning.  They  are  for  the  use  of  the 
masses.  They  must  be  given  a  construction 
capable  of  being  understood  by  ordinary  men. 
The  intent  expressed  by  them  is  only  such  as 
those  expressing  it  could  entertain.  In  con- 
struing action  taken  by  electors,  the  court 
takes  into  consideration  that  most  voters  are 
neither  lawyers  nor  casuists.  Any  provision 
which  seeks  to  deprive  the  court  of  this  power 
must  be  disregarded.  Undoubtedly  the  legis- 
lature may  enact  fully  and  precisely  how  the 
voter  shall  express  his  intent;  but  where  this 
has  been  done  and  the  voter  has  marked  his 
ballot,  the  construction  of  the  ballot,  read  in 
the  light  of  the  surrounding  circumstancca 
(including  the  statutory  provisions),  must  be 
left  to  the  court.  .  .  .  When  a  voter  com- 
plies fully  with  the  provisions  of  the  act  as  to 
the  expression  of  his  intent,  the  evidentiary 
facts  from  which  his  choice  is  to  be  found  are 
capable  of  but  one  construction;  but  when  he 
fails  to  comply .  with  some  provision  of  the 
act  (as  in  this  case),  it  can  be  found  from 
the  facts  shown  by  the  ballot  that  he  did  not 
intend  to  vote  as  the  statute  says  his  vote 
shall  be  counted." 

When  there  is  a  clear  and  positive  statute 
regulating  the  use  of  a  ballot,  it  must  be  fol- 
lowed regardless  of  the  intent  expressed  by 
the  voter.  Bromley  v.  Hallock,  67  Colo.  148, 
140  Pac.  186;  Slenker  v.  Engel,  250  111.  499, 
95  N".  E.  618;  Durgin  v.  Curifan,  106  Me.  500, 
77  Atl.  689.  Thus  in  promley  v.  Hallock, 
supra,  it  was  held  that  where  a  voter  did  not 
follow  substantially  the  requirements  of  s 
statute  his  ballot  must  be  rejected.  In  Durgin 
v.  Curran,  supra,  the  court  said:  ''It  is  con- 
tended, however,   that  the  intention  of  the 
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voter,  as  manifested  by  the  marking  of  hie 
ballot,  should  be  considered*  But,  whaterer 
the  intention,  or  lack  of  intention,  of  the 
Toter,  in  marking  hie  ballot  at  Tariance  with 
the  requirements  of  the  statute,  is  a  matter 
which  may,  if  thought  proper,  be  addressed  to 
the  attention  of  the  legislature,  but  cannot  be 
considered  in  the  deliberations  of  the  court. 
When  the  court  finds  a  statute,  clear  in  its 
terms  and  unambiguous  in  its  meaning,  it 
must  rest  content  in  giving  such  statute  the 
construction  conveyed  by  the  'common  mean- 
ing of  the  language/  R.  S.,  chapter  1,  sec- 
tion 6,  par.  1.  The  rule  of  intention,  there- 
fore, which  characterized  the  interpretation 
of  the  old  statute  cannot  prevail  under  the 
present  system." 

MarJc    In   or    Opposite   Blank   Left    for 
Writing  in  Name  of  Candidate. 

Where  a  voter  places  his  mark  in  or  oppo- 
site a  blank  left  for  writing  in  the  name  of  a 
candidate,  the  ballot  is  not  invalid,  but  is 
simply  a  nullity  as  to  that  office,  unless  the 
voter  writes  the  name  of  a  candidate  thereon. 
Turner  v.  Wilson,  171  Cal.  600,  154  Pac.  2; 
Sweetser  v.  Pacheco,  172  Cal.  137,  155  Pac. 
639;  Balwin  v.  Wade,  60  Colo.  109,  114  Pac. 
399;  Lewis  v.  State,  184  Ind.  99,  109  N.  E. 
777;  Spaulding  v.  Romack  (Ind.)  113  N.  E. 
229;  Thompson  v.  Redington,  92  Ohio  St. 
101,  110  N.  E.  662. 

In  the  reported  case  it  is  held  that  where  a 
Toter  places  a  cross  in  the  voting,  square 
opposite  a  blank  left  for  a  name,  and  also 
places  a  cross  in  the  voting  square  in  front 
of  a  candidate  for  the  same  office,  the  ballot 
should  not  be  rejected,  but  should  be  counted 
for  the  candidate  named. 

In  Lewis  v.  State,  184  Ind.  99,  109  N.  E. 
777,  it  was  held  that  a  cross  placed  in 
the  voting  square  opposite  a  blank  line  was 
not  a  distinguishing  mark,  and  that  the  ballot 
was  valid  so  far  as  the  intent  of  the  voter 
could  be  ascertained. 

But  in  some  cases  it  has  been  held  that 
where  a  voter  places  a  cross  opposite  a 
blank  space,  the  ballot  is  invalid,  because 
the  intent  of  the  voter  cannot  be  ascer- 
tained. Nelson  v.  McBride,  117  Minn.  387, 
135  N.  W.  1002;  State  v.  Baker,  35  Nev. 
300, 129  Pac.  452;  Matter  of  Garvin,  168  App. 
Div.  218,  153  N.  y.  3.  549.  Thus  in  Nelson  v. 
McBride,  supra,  it  appeared  that  the  ballots 
contained  the  names  of  the  rival  candidates 
for  the  office  of  mayor  printed  on  lines  one 
above  the  other.  Several  voters  on  their 
ballots  ignored  the  printed  names,  but  drew 
their  crosses  in  the  proper  voting  squares  be- 
neath them  on  a  third  blank  line  with  the 
Words  "For  Mavor."  It  was  held  that  these 
ballots  were  invalid,  because  the  markings 
were  insufficient  to  show  for  whom  they  were 
intended.     The   court   said:      "Viewing   the 


ballots  here  involved  in  the  light  of  such 
statutory  provisions  and  the  rules  of  con- 
struction above  stated,  can  it,  then,  be  said 
that  they  sufficiently  indicate  the  intent  of 
the  voter?  Or,  in  other  words,  do  these  bal- 
lots indicate  with  reasonable  certainty  that 
it  was  the  intention  of  the  voters  to  vote  for 
the  contestee?  We  think  not.  We  think  that 
such  an  intention,  if  declared,  would  rest  in 
mere  conjecture,  and  that  it  is  impossible  to 
determine  whether  the  voters  intended  to  vote 
for  or  against  either  or  both  of  the  candi- 
dates. It  certainly  cannot  be  said  that  the 
mark  as  placed  on  these  ballots  clearly  indi- 
cates the  intention  of  the  voter  to  vote  for 
the  contestee,  so  as  to  bring  them  within  the 
saving  grace  of  section  302  of  the  statute  or 
subdivision  8  thereof.  To  hold  that  these 
ballots  must  be  counted  for  the  contestee 
would  in  effect  always  give  the  candidate  last 
named  on*  the  ballot  an  advantage,  if  there 
were  two  or  more  candidates  named  for  the 
same  office;  for  if,  through  ignorance,  in- 
advertence, or  an  intention  to  vote  for  none 
of  the  candidates  whose  names  are  printed 
on  the  ballot,  the  voter  should  place  a  cross- 
mark  opposite  the  blank  space  below  the 
names,  such  mark  would  inure  to  the  benefit 
of  the  last-name4  candidate,  regardless  of  the 
cause  of  the  mark  being  so  placed." 

In  Matter  of  Garvin,  168  App.  Div.  218. 
153  N.  Y.  S.  649,  it  appeared  that  certain 
ballots  contained  two  crosses  opposite  blank 
spaces  left  for  the  name  of  the  candidate. 
They  were  declared  to  be  invalid  as  contain- 
ing illegal  markings. 

« 

Martt  Extending  Beyond  Square  or  Over 
Division  Lines, 

Though  a  part  of  a  cross  extends  outside 
the  voting  space,  the  ballot  is  valid.  Lewis 
V.  State,  184  Ind.  99,  109  N.  E.  777;  Turre- 
gano  V.  Whittington,  132  La.  454,  61  So.  525 ; 
White  V.  Slama,  89  Neb.  65,  Ann.  Cas.  1912C 
518,  130  N.  W.  978.  Thus  in  Lewis  v.  State, 
supra,  it  appeared  that  while  the  main  part 
of  a  cross  was  within  the  proper  voting  space 
of  a  ballot,  one  arm  of  the  cross  extended 
outside.  It  was  held  that  this  did  not  make 
the  ballot  invalid  as  having  a  distinguishing 
mark.  In  White  v.  Slama,  89  Neb.  65,  Ann. 
Cas.  1912C  518,  130  N.  W.  978,  it  was  held 
that  where  a  cross  was  clearly  marked  with- 
in a  party  circle  but  certain  marks  extended 
from  it  into  another  voting  space,  the  ballot 
should  have  been  considered  valid. 

MarTc  Outside  Proper  Square  or  Space, 

The  general  rule  is  that  where  a  cross  is 
placed  entirely  outside  the  legal  voting  square 
or  circle,  the  ballot  is  invalid.  Sweetser  v. 
Pacheco,  172  Cal.  137,  155  Pac.  639;  Vreden- 
burgh  V.  Beher,  20  Cal.  App.  336,  128  Pac. 
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1017;  Inglewood  v.  Eew,  21  Gal.  App.  611, 
132  Pac.  780;  Gray  v.  O'Banion,  23  Cal.  App. 
468,  138  Pac.  977,  981;  Slenker  v.  Engel, 
260  111.  499,  95  N.  E.  618;  State  v.  Thorn- 
burg,  177  Ind.  178,  97  N.  E.  534;  Lewis  v. 
State,  184  Ind.  99,  109  N.  E.  777;  Turregano 
V.  Whittington,  132  La.  454,  61  So.  525; 
Matter  of  Fallon,  135  App.  Div.  195,  119  N. 
Y.  S.  1061;  Richwood  v.  Algower  (Ohio) 
116  N.  E.  462;  Thorpe  v.  Fales,  33  R.  I.  394, 
81  Atl.  721;  Rice  v.  Westerly,  35  R.  I.  117, 
85  Atl.  563;  Treat  v.  Morris,  25  S.  D.  615, 
127  N.  W.  554.  Thus  in  Vredenburgh  v. 
Reher,  supra,  it  was  held  that  where  a  ballot 
was  marked  by  a  cross  outside  of  the  proper 
voting  space,  but  within  the  rectangular  space 
containing  the  name  of  a  candidate,  it  was 
invalid  as  containing  a  distinguishing  mark 
and  could  not  be  counted. 

In  Inglewood  v.  Kew,  21  Cal.  App.  611, 
132  Pac.  780,  it  appeared  that  an  election  was 
held  to  submit  to  the  people  two  propositions 
to  pay  for  the  cost  of  certain  improvements. 
The  ballots  had  the  words  "yes"  or  "no"  with 
a  proper  voting  square  opposite  each  word. 
It  was  held  that  where  certain  ballots  were 
marked  with  a  cross  outside  of  these  voting 
squares,  they  were  invalid  as  being  easily 
identified. 

In  Sweetser  v.  Pacheco,  172  Cal.  137,  156 
Pac.  639,  it  was  held  that  where  on  a  ballot 
a  cross  was  stamped  outside  of  the  prop^ 
voting  square  opposite  the  name  of  a  candi- 
date, it  could  not  be  counted  as  to  that  office. 
The  court  said:  "Under  the  law  as  it  now  is 
and  has  been  ever  since  the  year  1903,  the 
only  way  in  which  a  ^voter  can  indicate  his 
intent  to  vote  for  a  particular  candidate  is 
by  stamping  a  cross  in,  or  at  least  partly  in 
.  .  .  the  voting  square,  the  provisions  of 
section  1205  of  the  Political  Code  being  man- 
datory in  this  regard.  Any  other  method  is 
legally  ineffectual  to  express  an  intent  to  vote 
for  a  particular  candidate,  by  reason  of  the 
express  language  of  this  section  providing 
how,  and  how  only,  the  intent  shall  be  indi- 
cated." 

In  Slenker  v.  Engel,  250  111.  499,  95  N.  E. 
618,  the  court  said:  "Thq  law  requires  the 
voter  to  indicate  his  choice  by  making  a  cross 
either  in  the  circle  at  the  head  of  his  party 
ticket  or  in  the  squares  opposite  the  names 
of  the  persons  for  whom  he  desires  to  vote. 
It  is  not  sufficient  to  make  a  cross  after  the 
name  of  the  candidate  and  entirely  outside 
the  square.  It  is  not  true  that  because  we 
may  be  able  to  guess  at  what  the  voter  in- 
tended, the  law  requires  that  his  ballot  should 
be  counted.  While  the  intention  of  the  voter 
should  be  given  effect  when  it  is  possible  to 


do  BO  withouifc  nullHyng  the  statute,  still 
there  must  be  Hn  honest  effort  on  the  part 
of  the  voter  to  observe  the  law  and  to  ex- 
press h^  intention  in  aeeor dance  with  its  re- 
quirements." 

In  two  recent  cases  ii  has  been  held  under 
special  statutes  that  a  cross  placed  outside 
of  a  voting  space  will  not  render  a  ballot  in- 
valid. State  V.  Bakei-,  35  Nev.  300,  129  Pac. 
452;  Stearns  v.  O'Dowd  (N.  H.)  101  Atl.  31. 

Marfc  on  Improper  SMe  of  Candidate's 

JSfame. 

Where  a  voter  marks  his  ballot  on  the  im- 
proper side  of  the  candidate's  name,  the  bal- 
lot is  invalid.  Brown  v.  laukea,  18  Hawaii 
131 ;  In  re  Hendry,  128  La.  465,  54  So.  943 ; 
Thorpe  v.  Fales,  33  R.  I.  394,  81  AtL  721; 
Tschetter  v.  Ray,  28  S.  D.  604,  134  N.  W.  796. 
Thus  in  Brown  v.  laukea,  supra,  it  was  held 
that  certain  Lallots  which  were  marked  to 
the  left  of  the  candidate's  name  should  be  re- 
jected. In  the  case  of  In  re  Hendry,  supra, 
under  a  Louisiana  statute  providing  that  a 
voter  should  signify  his  choice  by  making 
a  cross  to  the  right  of  and  opposite  the  name 
or  names  of  the  candidates  he  desired  to  sup- 
port, it  was  held  that  if  the  voter  placed  his 
cross  to  the  left  of  the  candidate's  name,  his 
ballot  should  be  rejected. 

Mario  om  Bacfc  of  Ballot, 

Where  a  ballot  is  marked  upon  its  back  in 
a  way  to  identify  It,  it  is  invalid  and  must 
be  rejected.  Brents  v.  Smith,  250  111.  621, 
95  N.  E.  484 ;  Arnold  v.  Keil,  252  111.  340,  96 
N.  E.  869;  People  v.  Czarnecki,  266  III.  567, 
100  N.  E.  282;  Grubb  v.  Turner,  259  111.  436, 
102  N:  E.  810;  State  v.  Thordburg,  177  Ind. 
178,  97  N.  E.  534.  Thus  in  Brents  v.  Smith, 
supra,  it  was  held  that  where  the  word  "Jofe" 
was  written  on  the  back  of  a  ballot  other- 
wise properly  marked,  it  must  be  rejected, 
even  though  it  was  shown  that  this  was  the 
nickname  of  one  of  the  judges  of  the  election 
of  this  precinct. 

In  People  v.  Czarnecki,  256  111.  567,  100  N. 
E.  282,  it  was  held  that  where  a  ballot  was 
properly  marked  in  the  Democratic  circle,  but 
a  cross  was  drawn  with  a  red  pencil  on  the 
back  with  the  name  of  two  Democratic  candi- 
dates, it  should  be  rejected. 

In  Arnold  v.  Kell,  252  111.  340,  96  N.  E. 
869,  it  appeared  that  certain  ballots  had  three 
pencil  marks  on  the  back.  It  was  held  that 
they  were  distinguishing  marks  in  the  ab- 
sence of  any  evidence  to  explain  their  pres* 
ence^  and  the  ballots  were  rejected. 
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Carriers  of  Goods  —  Conversloik  liy 
Carrier  —  Remedies  of  Shipper. 

\Vhere  goods  have  been  delivered  to  a  com- 
mon carrier  for  transportation  and  the  com- 
mon carrier  converts  the  fkroperty  to  its  own 
use,  the  shipper  may  maintain  an  action  for 
damages  for  brea(^  of  contract  of  carriage 
or  may  sue  for  conversion. 

ConTersioii  —  Measure  of  Damases. 

In  a  suit  for  conversion,  where  the  facts 
do  not  authorize  the  assessment  of  exemplary 
damages,  the  general  rule  for  the  measure  of 
damages  is  the  value  of  the  property  at  the 
time  of  the  conversion. 

Conversion    of    Articles    for    Personal 

Use. 

This  general  rule  is  subject  to  the  exception 
that,  where  the  property  converted  by  the 
defendant  to  its  use  consists  of  articles  for 
personal  use,  which  have  been  used  by  the 
owner,  and  therefore  have  little  or  no  market 
vnliie,  the  measure  of  damages  is  the  reason- 
able value  to  the  owner  at  the  same  time  of 
conversion. 

[See  3  Ann.  Gas.  391;  Ann.  Gas.  1917B 
685.] 

Carriers  of  Goods  <—  diaries  —  Ne« 
oessity  of  Adkering:  to  Published 
Soliednle. 

Where  a  railroad  has  filed  a  schedule  under 
the  provisions  of  sections  505  and  506,  Gen- 
eral Gode,  showing  all  rates,  fares  and 
charges  for  transportation  of  passengers  and 
property,  and  any  service  in  connection  there- 
with, such  rates,  fares  and  charges  named  in 
the  schedule  become  the  legal  rate  for  the 
service  rendered,  and  must  be  charged  by  it 
and  paid  by  the  shipper  or  passenger  without 
deviation  therefrom. 

Same. 

Where  a  rate  or  charge,  based  upon  the 
value  of  the  articles  transported,  is  provided 
in  the  schedule  filed  with  the  nublic  utilities 
commission  of  the  state,  it  is  tne  duty  of  the 
transporting  company  to  require  the  shipper 
to  declare  the  value  and  to  demand,  collect, 
and  receive  from  him  the  n.te  fixed  in  its 
schedule  filed  with  the  state  ccmmifision. 

Same. 

Where  a  copy  of  such  schedule  is  printed 
and  filed  as  provided  by  sections  505  and  506, 
General  Gode,  shippers  and  travelers  are 
charged  with  notice  of  the  tariffs  named  in 
this  schedule  and  must  abide  thereby,  unless 
the  same  be  found  unreasonable  by  the  public 
utilities  commission  of  the  state. 

Power  to  Limit  Liability. 

A  common  carrier  cannot  relic^'e  itself  from 
the  liability  imposed  by  section  8994 — 1,  Gen- 
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eral  Gode,  by  any  rule  or  regulation  contained 
in  the  schedule  filed  by  it  with  the  state  pub* 
lie  utilities  commission. 

[See  note  at  end  of  this  case.] 

^(Syllabus  by  court.) 

Error  to  Gourt  of  Appeals,  Mahoning 
county. 

Action  by  Rose  Steinberg,  plaintiif,  against 
Erie  Railroad  Gompany  et  al.,  defendants. 
Judgment  for  plaintiff  in  Gourt  of  Gommon 
Pleas.  Judgment  affirmed  by  Gourt  of  Ap- 
peals.    Defendant  named  brings  error.     Air- 

riBMEO. 

[190]  On  the  20th  day  of  October,  1913, 
the  plaintiff  below.  Rose  Steinberg,  filed  her 
petition  in  the  common  pleas  court  of  Ma* 
honing  county,  Ohio,  against  The  Lake  Shore 
&  Michigan  Southern  Railway  Gompany  and 
the  Erie  Railroad  Gompany. 

In  her  amended  petition,  she  averred  that 
on  the  11th  day  of  September,  1913,  she  took 
passage  at  Toledo,  Ohio,  on  The  Lake  Shore 
k  Michigan  Southern  Railway  for  Youngs- 
town,  Ohio,  and  travelled  over  said  railway 
to  Gleveland,  and  was  there  transferred  to  a 
train  of  the  Erie  Railroad  Gompany  for 
Youngstown;  that  at  Toledo  she  checked  her 
trunk,  containing  certain  goods  described  in 
the  exhibit  attached  to  her  petition;  that 
upon  arriving  at  Youngstown  plaintiff  pre- 
sented her  check  to  the  Erie  Railroad  Gom- 
pany and  said  defendant,  "being  in  possession 
of  said  property,  refused  and  failed  to  deliver 
the  same,  and  unlawfully  converted  and  dis* 
posed  of  said  property  to  its  own  use." 

The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  filed  a  separate  answer,  admit- 
ting it  is  [191]  a  common  carrier  doing  busi- 
ness in  the  state  of  Ohio  and  denying  all  the 
other  allegations  in  the  petition. 

The  Erie  Railroad  Gompany  also  filed  its 
separate  answer  to  the  amended  petition,  in 
which  it  admitted  that  it  is  a  common  carrier 
of  passengers  and  freight  and  denied  all  the 
other  allegations  of  the  petition. 

Further  answering,  this  defendant  averred 
that  if  any  baggage  was  transported  for 
plaintiff  over  its  line  of  railway,  the  same 
was  done  under  and  by  virtue  of  contract 
with  the  plaintiff,  that  unless  a  greater  value 
was  declared  by  her,  it  was  not  to  be  liable 
in  excess  of  $100  for  any  loss  or  destruction 
thereof.  The  answer  also  averred  that  said 
agreement  was  made  in  accordance  with  and 
under  and  by  virtue  of  and  arose  from  the 
local,  interdivision  and  joint  tariff  of  bag- 
gage rules  and  regulations,  excess  baggage 
rates  and  transfer  charges  in  force  and  effect 
at  the  time  complained  of  in  said  petition, 
schedules  of  which  were  properly  filed  with 
the  interstate  commerce  commission  and  with 
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the  public  utilities  commission  of  the  state 
of  Ohio;  that  the  defendant  was  then  engaged 
in  interstate  commerce;  that  the  rules  and 
regulations  on  file  with  the  interstate  com- 
merce commission  and  with  the  public  utili- 
ties commission  of  Ohio  were  applicable  to 
the  situation  of  the  plaintiff,  and  that  by 
reason  thereof  this  defendant  is  in  no  event 
indebted  to  plaintiff  in  excess  of  $100  for  the 
complete  loss  of  any  baggage  shipped  by  her. 

[192]  On  the  trial  of  the  case  it  was  ad- 
mitted that  the  plaintiff  had  taken  passage  at 
Toledo,  Ohio,  as  pleaded  in  her  petition,  and 
that  the  baggage  reached  the  Erie  Railroad 
Company's  depot  at  Youngstown,  Ohio,  and 
some  three  days  later,  through  errof  of  the 
company's  agents,  was  forwarded  to  New 
York,  placed  on  a  steamer  and  taken  to 
Europe. 

Upon  the  admission  of  these  facts  The  Lake 
Shore  &  Michigan  Southern  Railway  Comany 
moved  the  court  to  dismiss  the  case  as  against 
it.  That  motion  was  sustained  without  ob* 
jection  on  the  part  of  the  plaintiff  or  the  de> 
fendant,  the  Erie  Railroad  Company. 

The  Erie  Railroad  Company  introduced  in 
evidence,  over  the  objection  of  the  plaintiff, 
certified  copies  of  the  schedules  filed  with 
the  interstate  commerce  commission  and  proof 
that  the  same  were  properly  posted  as  re- 
quired by  law.  At  the  close  of  the  evidence 
and  before  argument,  the  defendant  requested 
the  court  to  charge  the  jury  that  ''The  court 
says  to  you  as  a  matter  of  law  that  in  no 
event  can  the  plaintiff  recover  more  than  the 
sum  of  one  hundred  dollars  for  loss  of  bag- 
gage." 

This  request  was  refused,  and  the  court 
thereafter  instructed  the  jury  that  the  ac- 
tion was  one  for  conversion  and  that  it  might 
assume  that  the  property  described  in  the 
plaintiff's  petition  was  converted  by  the  rail- 
road company  to  its  own  use,  and  further 
charged  as  follows: 

"By  consent  of  counsel  there  is  only  one 
question  to  be  submitted  to  this  jury  and 
that  is  for  you  [193]  to  determine  what  the 
fair  market  value  at  the  time  of  the  con- 
version was,  of  these  goods.  That  is  the  only 
question  that  is  submitted  to  you." 

At  the  request  of  counsel  for  plaintiff,  the 
court  charged  further  with  reference  to  value 
as  follows:  "I  say  to  you  it  isn't  the  fair 
market  value,  but  it  is  a  question  of  what 
the  goods  were  reasonably  worth  to  her  at 
the  time  of  the  conversion." 

Counsel  for  the  defendant  made  no  objection 
whatever  to  the  statement  of  the  court  to 
the  jury,  that  by  consent  of  counsel  this  one 
issue  only  was  submitted  to  the  jury,  nor 
is  it  now  claimed  that  tliis  charge  was  not 
given  by  consent  of  counsel  for  all  parties, 
the  error  complained  of  being  the  refusal  of 
the  court  to  charge  as  requested  by  plaintiff 


in  errof*  A  general  ezaajption,  ^lowevei;,  was 
taken  to  the  charge  as  a  whole. 

The  jury  returned  a  verdict  against  the 
Erie  Railroad  Coii4>any  in  favor  of  the  plain- 
tiff for  $285.  A  motion  for  new  trial  was 
overruled  and  judgment  entered  on  the  ver- 
dict. Error  was  prosecuted  to  the  court  of 
appeals,  which  court  affirmed  the  judgment  of 
the  common  pleas  court. 

This  proceeding  in  error  is  prosecuted  in 
this  pourt  to  reverse  the  judgment  of  the 
common  pleas  court  and  the  judgment  of  the 
court  of  appeals  affirming  the  same. 

HifM,  Kewnedy  d  Manchester  for  plaintiff 
in  error. 

Livingstone,  Livingetone  &  George  for  de- 
fendant in  error. 

* 

[194]  Donahue,  J. — The  pleadings  and  the 
facts  distinguish  this  case  from  the  case  of 
the  Boston,  etc.  R.  Co.  v.  Hooker,  233  U.  S. 
97,  Ann.  Cas.  1915D  593,  34  S.  Ct.  526,  5S 
U.  S.  (L.  ed.)  868,  L.R.A.1915B  450. 

In  that  case,  Mr.  Justice  Day,  in  his  opin- 
ion, said,  at  page  109: 

''It  is  to  be  borne  in  mind  that  the  action 
as  tried  and  decided  in  the  state  court  was 
not  for  negligence  of  the  railroad  company  as 
a  warehouseman  for  the  loss  of  the  baggage 
after  its  delivery  at  Sunapee  Lake  station, 
but  was  solely  upon  the  contract  of  carriage 
in  interstate  commerce." 

The  amended  petition  in  the  case  •  under 
ooneideratioQ  avers  that — 

'IJpon  arriving  in  Youngstown,  plaintiff 
presented  her  check  to  the  Erie  Railroad  Com- 
pany and  demanded  her  property,  and  was 
entitled  to  possession  of  the  same.  On  said 
date,  said  defendant  being  in  possession  of 
said  property,  refused  and  failed  to  deliver 
the  same,  and  unlawfully  converted  and  dis- 
posed of  said  property  to  its  own  use." 

The  Erie  Railroad  Company  in  its  answer 
denied  these  averments  of  the  amended  peti- 
tion, but  updn  the  trial  of  the  case  it  was 
admitted  that  the  trunk  arrived  at  the  Erie 
depot  in  Youngstown,  Ohio. 

It  further  appears  from  the  undisputed 
evidence  (plaintiff's  Exhibit  A)  that  on  Sep- 
tember 14  the  trunk  was  sent  by  the  defend- 
ant to  New  York,  placed  on  a  steamer  and 
taken  to  Europe. 

Immediately  upon  the  admission '  being 
made  that  the  trunk  had  reached  the  Erie 
depot  at  Youngstown,  Ohio,  The  Lake  Shore 
&  Michigan  Southern  [195]  Railway  Company 
moved  the  court  to  be  dismissed  from  the 
case.  The  court  sustained  this  motion  with- 
out objection  on  the  part  of  the  plaintiff  or 
the  Erie  Railroad  Company. 

The  Lake  Shore  &  Michigan  Southern  Hail- 
way  Company  was  the  initial  carrier  and  the 
company  with  whom  the  contract  of  carriage 
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was  made.  Under  the  provisions  of  Section 
8994-1,  General  Code,  this  company  was  li- 
able upon  its  contract  of  carriage  for  any 
loss,  damage  or  injury  to  such  property, 
caused  by  it  or  by  any  common  carrier,  rail- 
road or  transportation  company  to  which  it 
delivered  such  property,  or  over  whose  line 
or  lines  the  property  passed  in  transporta- 
tion to  its  final  destination. 

The  fact  that  this  defendant,  upon  its  own 
motion  and  evidently  with  the  consent  of  the 
other  parties,  was  dismissed  from  the  suit, 
is  suflScient  to  show  that  this  action  was  not 
tried  and  decided  in  the  common  pleas  court 
"solely  upon  the  contract  of  carriage,"  as  was 
the  case  of  the  Boston,  etc.  E.  Co.  v.  Hooker^ 
supra. 

On  the  contrary,  the  petition  averred  a  con- 
version of  the  property  to  defendant's  use 
after  it  reached  the  Erie  depot  at  Youngs- 
town,  Ohio.  The  recitals  in  the  petition,  as 
to  the  purchasing  of  a  ticket  and  checking 
this  baggage  at  Toledo,  Ohio,  are  pertinent 
only  as  showing  that  the  defendant  came  into 
the  lawful  possession  of  it.  The  admissions 
made  upon  the  trial  of  the  case  sustain  the 
averments  of  the  amended  petition. 

It  is  true  that  the  plaintiff  in  error  plead- 
ed a  contract  of  carriage,  in  its  answer  to 
the  amended  [196]  petition.  No  reply  was 
filed  taking  issue  therewith.  It  offered  in  evi- 
dence the  joint  tariff  of  baggage  rules  and 
regulations  relating  to  excess  baggage  rates, 
to  the  introduction  of  which  the  plaintiff  ob- 
jected, but  the  court  admitted  the  same  over 
her  objection.  The  charge  of  the  court,  how- 
ever, practically  eliminated  this  evidence 
from  the  consideration  of  the  jury,  and  in- 
structed the  jury  that  the  action  was  .one  for 
conversion  and  that  it  might  assume  that  the 
property  described  in  the  plaintiff's  petition 
was  converted  by  the  Erie  Railroad  Company 
to  its  own  use.  This  charge  was  evidently 
given  in  view  of  the  admissions  made  in  the 
case,  for  in  the  next  paragraph  of  the  charge 
the  court  instructed  the  jury  that  by  consent 
of  counsel  there  was  only  one  question  for  its 
consideration,  and  that  was  the  value  of  the 
goods  at  the  time  of  the  conversation. 

Counsel  for  the  railroad  company  caused 
to  be  noted  a  general  exception  to  the  charge 
of  the  court,  but  did  not  object  or  except 
to  the  statement  by  the  court  that  by  consent 
of  counsel  the  only  issue  for  the  consideration 
of  the  jury  was  the  value  of  the  property 
converted  to  the  company's  use,  nor  is  any 
claim  made  now  that  counsel  for  the  plain- 
tiff in  error  did  not  consent  that  this  single 
issue  of  value  was  the  only  issue  to  be  sub- 
mitted to  the  jury.  On  the  contrary,  the  only 
error  urged  by  counsel  for  plaintiff  in  er- 
ror upon  the  attention  of  this  court  is  the 
refusal  of  the  trial  court  to  charge,  as  re- 
quested, that  ''As  a  matter  of  law  in  no  event 


can  tlie  plaintiff  recover  more  than  the  sum 
of  one  hundred  dollars  for  loss  of  baggage." 

[197]  It  clearly  appears  that  this  was  sole- 
ly and  only  an  action  for  conversion  after 
the  baggage  had  reached  the  Erie  depot  at 
Youngstown,  Ohio,  and  that  the  only  serious 
dispute  between  the  parties  was  not  as  to 
the  actual  conversion,  for  that  was  admitted, 
but  rather  as  to  the  amount  the  plaintiff  was 
entitled  to  recover  for  such  conversion.  Even 
if  counsel  for  plaintiff  in  error  had  not  con- 
sented that  the  sole  question  to  be  submitted 
to  the  jury  was  the  amount  that  plaintiff  was 
entitled  to  recover  by  reason  of  such  conver- 
sion, nevertheless  the  charge  of  the  court 
was  right,  for  there  was  really  no  disputed 
question  of  fact  in.  this  case  other  than  the 
amount  the  plaintiff  was  entitled  to  recover 
from  the  defendant. 

Under  the  pleadings  and  proof  the  plaintiff 
was  entitled  to  recover  for  a  conversion  of 
her  property.  Baltimore,  etc.  R.  Co.  v.  O'Don- 
nell,  49  Ohio  St.  489,  32  N.  E.  476,  34  Am. 
St.  Rep.  579,  21  L.R.A.  117;  Robinson  v. 
Austin,  2  Gray  (Mass.)  564;  Rosenfeld  v. 
Central  Vermont  R.  Co.  Ill  App.  Div.  371, 
97  N.  Y.  S.  905;  Magnin  v.  Dinsmore,  70  N. 
Y.  410,  26  Am.  Rep.  608;  Baldwin  v.  Cole, 
6  Mod.    (Eng.)    212. 

In  an  action  for  conversion,  where  the  facts 
will  not  justify  exemplary  damages,  the 
measure  of  damages  is  ordinarily  the  value  of 
the  goods  at  the  time  of  conversion.  Balti- 
more, etc.  R.  Co.  v.  O'Donnell,  supra. 

Some  authorities  hold  that  the  measure  of 
damages  in  such  cases  ordinarily  is  the  value 
of  the  goods  at  the  time  of  conversion,  or 
any  higher  value  they  may  have  had  between 
the  time  of  conversion  and  the  time  of  trial. 
That  question,  however,  is  not  in  this  case. 

[198]  The  general  rule  as  to  the  measure 
of  damages  is  subject  to  the  exception  that 
where  the  property  is  of  a  strictly  personal 
nature,  such  as  wearing  apparel  and  the  like, 
Vhich  would  have  little  or  no  market  value, 
the  measure  of  damages  for  conversion  of  such 
property  is  its  reasonable  value  to  the  owner 
at  the  time  of  conversion,  and  the  court  in 
this  case  so  charged  the  jury.  The  request 
of  the  plaintiff  in  error  had  no  application 
to  the  issue  joined  by  the  pleadings  or  to 
the  proof  in  this  case,  and  was  therefore  prop- 
erly refused  by  the  trial  court. 

If  it  were  conceded,  however,  that  this  ac- 
tion was  based  solely  upon  the  contract  of 
carriage,  nevertheless  the  request  of  the  de- 
fendant was  properly  refused  by  the  trial 
court. 

It  is  contended  on  the  part  of  the  plaintiff 
in  error  that  the  regulations  shown  in  joint 
tariff  of  baggage  rules  and  regulations  con- 
tained in  the  schedules  filed  by  it  with  the 
interstate  commerce  commission  and  the  pub- 
lic utilities  commission  of  Ohio  and  printed 
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upon  the  back  of  tlie  baggage  check  given  to 
plaintiff  when  her  baggage  was  checked,  have 
the  force  and  effect  of  law,  and  entered  into 
and  became  a  part  of  the  contract  with  the 
defendant  in  error  in  this  case  and  limit  the 
amount  that  she  is  entitled  to  recover,  if 
she  is  entitled  to  recover  any  sum  or  amount 
whatever. 

Undoubtedly  it  is  the  law  of  this  state 
that  where  a  railroad  files  schedules  under 
the  provisions  of  Sections  505  and  506,  Gener- 
al Code,  and  prints  in  plain  type  and  keeps 
on  file  a  copy  of  such  schedules,  shippers  and 
travelers  are  charged  [199]  with  notice  of 
the  tariffs  named  in  these  schedules  and 
must  abide  thereby,  unless  the  same  be  found 
unreasonable  by  the  public  utilities  commis- 
sion. 

Section  506  also  requires  each  railroad  to 
include  as  part  of  its  schedules  "the  rules 
and  regulations  affecting  the  rates  charged 
or  to  be  charged,*'  but  this  does  not  mean 
that  it  may  write  into  such  schedules,  so 
filed  with  the  public  utilities  commission  of 
the  state,  any  rules  or  regulations  that  are 
in  direct  conflict  with  the  provisions  of  other 
statutes  of  the  state.  (Chicago,  etc.  R.  Co. 
V.  Kirby,  225  U.  S.  155,  Ann.  Cas.  1914A  501, 
32  S.  Ct.  648,  56  U.  S.  (L.  ed.)  1033.)  Any 
rules  or  regulations  purporting  to  exempt  the 
carrier  from  any  part  or  all  of  its  liability 
for  loss,  damage  or  injury  to  property  de- 
livered to  it  for  transportation,  are  in  direct 
conflict  with  the  plain,  express,  positive  and 
unequivocal  provisions  of  Section  8994-1, 
General  Code; 

That  section  provides,  among  other  things, 
that  any  common  carrier  receiving  property 
at  a  point  within  the  state,  for  transportation 
to  another  point  within  the  state,  shall  be 
liable  for  any  loss,  damages  or  injury  to  such 
property  caused  by  it  or  by  any  common  car- 
rier, railroad  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose  lines  such  property  may  pass.  If  that 
were  all  the  provisions  of  this  section  the  con- 
tention of  the  plaintiff  in  error  might  be  an- 
swered in  the  affirmative,  but  that  section 
further  specifically  provides  that  "No  con- 
tract, receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad  [200]  or  trans- 
portation company  from  the  liability  hereby 
imposed" 

Notwithstanding  the  clear  and  unambig- 
uous provisions  of  this  section  of  the  General 
Code,  it  is  contended  on  the  part  of  the  plain- 
tiff in  error  that  by  the  rules  and  regulations 
contained  in  the  schedule  filed  by  it  with 
the  public  utilities  commission  of  Ohio,  it 
can  exempt  itself  or  limit  in  amount  the  lia- 
bility imposed  by  this  section. 

In  support  of  this  contention  our  attention 
is  directed  to  the  case  of  Boston,  etc.  R.  Co. 
y.   Hooker,   supra,   construing  the   Carmack 


amendment  to  the  Hepburn  act  of  June  29, 
1906,  regulating  interstate  commerce. 

We  recognize  the  desirability  of  a  uniform 
construction  of  the  laws  of  each  of  the  several 
states  of  the  United  States  with  the  construc- 
tion given  by  the  supreme  court  of  the  United 
States  to  acts  of  congress  covering  the  same 
subject-matter,  and  particularly  in  this  de- 
sirable where  these  laws  relate  to  the  trans- 
portation of  passengers  and  freight,  but  Sec- 
tion 8994-1,  General  Code,  while  similar  to 
the  Carmack  amendment,  except  in  that  part 
which  relates  to  the  territorial  extent  of  the 
application  of  the  law,  is  not,  in  the  opinion 
of  a  majority  of  this  court,  susceptible  of  the 
construction  given  the  Carmack  amendment 
in  the  case  above  cited.  Nor  is  it  now  neces- 
sary to  a  uniform  operation  of  the  laws  regu- 
lating interstate  and  intrastate  commerce  for 
this  court  to  give  to  Section  8994-1,  General 
Code,  the  same  construction  that  was  given 
the  Carmack  amendment  by  the  supreme 
court  of  [201]  the  United  States  in  the  case 
of  Boston,  etc.  R.  Co.  v.  Hooker,  supra. 

That  case  was  decided  April  6,  1914.  The 
congress  of  the  United  States,  at  its  next 
session  after  that  decision  was  announced, 
passed  the  Cummins  amendment,  amending 
Section  7  of  the  Hepburn  act,  which  amend- 
ment provides,  among  other  things,  that  the 
common  carrier  shall  be  liable  for  the  full 
actual  loss,  damage,  or  injury  to  such  prop- 
erty, notwithstanding  any  limitation  of  lia- 
bility or  limitation  of  the  amount  of  recovery 
or  representation  or  agreement  as  to  the  value 
in  any  receipt  or  bill  of  lading,  or  in  any 
contract,  rule,  regulation  or  in  any  tariff  filed 
with  the  interstate  commerce  commission, 
and  that  any  such  limitation,  without  respect 
to  the  manner  or  form  in  which  it  is  sought 
to  be  made,  shall  be  unlawful  and  void,  and, 
further,  that  where  the  goods  are  hidden  by 
Wrapping,  boxing  or  other  means,  and  the 
carrier  is  not  notified  as  to  the  character  of 
the  goods,  the  carrier  may  require  the  ship- 
per to  state  specifically  in  writing  the  value 
of  the  goods,  and  the  carrier  shall  not  be 
liable  beyond  the  amount  so  specifically 
stated. 

It  is  evident  that  this  immediate  action  on 
the  part  of  congress  was  occasioned  by  the 
construction  given  the  Carmack  amendment 
by  the  supreme  court  of  the  United  States  in 
the  case  of  the  Boston,  etc.  R.  Co.  v.  Hooker, 
supra,  but  it  is  nowise  important  whether  the 
actiorf  of  congress  was  induced  by  the  belief 
that  it  had  failed  in  expressing  its  true  in- 
tent and  purpose  in  the  Carmack  amendment, 
[202]  as  construed  by  the  supreme  court,  or 
that  there  existed  at  the  time  of  the  adoption 
of  the  Cummins  amendment  a  necessity  for 
further  legislation  on  that  subject. 

The  fact  remains  that  congress  did  pass  the 
Cummins  amendment,  and  the  conBtruction 
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given  to  the  Carmaek  amendinent  by  the  su- 
preme court  of  the  United  States  in  the  case 
just  referred  to  is  no  longer  the  law  applica- 
ble to  this  subject  of  interstate  commerce. 

It  would  also  appear  that  the  general  as- 
sembly of  the  state  of  Ohio,  when  it  wrote 
into  Section  8994-1,  General  Code,  the  lan- 
guage of  the  Carmaek  amendment,  had  in 
view  the  desirability  of  a  uniform  operation 
of  the  laws  relating  to  interstate  and  intra- 
state commerce.  Should  this  court  now  con- 
strue Section  8994-1  in  line  with  the  con- 
struction given  to  the  Carmaek  amendment 
by  the  supreme  court  of  the  United  States, 
it  would  be  necessary  for  the  general  assembly 
of  this  state,  if  it  desires  uniformity  of  state 
and  interstate  commerce  laws,  to  amend  that 
section  to  conform  to  the  provisions  of  the 
Cummins  amendment.  However,  the  con- 
clusion this  court  has  reached  makes  such  an 
amendment  unnecessary. 

In  construing  a  statute  of  this  state,  where 
no  federal  question  is  involved,  this  court  is 
not  required  to  adopt  a  construction  given 
to  a  similar  law  of  the  United  States  by  the 
supreme  court  of  the  United  States.  However, 
this  court  would  be  inclined  to  follow  the 
judgment  of  the  supreme  court  of  the  United 
States,  even  though  no  federal  [203]  ques- 
tion was  involved,  unless  it  clearly  appeared 
that  a  different  conclusion  should  be  reached. 

In  construing  a  statute  it  is  the  duty  of  the 
court  to  give  effect  to  the  legislative  intent. 
True,  the  intent,  of  the  legislature  is  to  be 
determined  from  the  language  employed,  and 
when  that  language  clearly  expresses  the  in- 
tent of  the  lawmaking  body,  it  should  he 
given  its  plain,  ordinary  meaning,  for  it  is 
not  a  question  what  the  lawmaking  body  in- 
tended to  enact,  but  rather  the  meaning  of 
that  which  it  did  enact.  Where,  however,  the 
meaning  is  doubtful,  the  history  of  legis- 
lation on  the  subject  may  be  considered  in 
connection  with  the  object,  purpose  and  lan- 
guage of  the  law,  in  order  to  arrive  at  its 
true  meaning.  Slingluff  v.  Weaver,  66  Ohio 
St.  621,  64  N.  E.  674. 

The  passage  by  congress  of  the  Cummins 
amendment  immediately  following  the  de- 
cision in  the  case  of  the  Boston,  etc.  R.  Co. 
y.  Hooker,  supra,  would  seem  to  indicate  the 
meaning  and  intent  of  congress  when  it  passed 
the  Carmaek  amendment,  and  this  Cummins 
amendment  was  made  necessary  by  the  fact 
that  the  language  employed  in  the  Carmaek 
amendment,  as  construed  by  the  court,  did 
not  clearly  express  the  intent  of  the  law- 
makmg  body. 

This  later  legislation  by  congress  in  this 
Tegard  is  an  important  aid  to  this  court  in 
arriving  at  the  intention  of  the  legislature 
of  this  state  when  it  enacted  into  law  Sec- 
tion 8994-1,  General  Code,  for  the  intent  of 
the  general  assexpbly  of  Ohio  when  it  passed 


that  section  must  have  been  identical  with  the 
intent  of  congress  when  it  passed  the  Car- 
mack  [204]  amendment,  otherwise  the  same 
language  would  not  have  been  employed. 

Aside  from  these  considerations,  however, 
we  are  compelled  to  a  different  construction 
of  the  Section  8994-1  than  the  construction 
given  to  the  Carmaek  amendment  by  the  su- 
preme court  of  the  United  Statese  in  the  case 
above  cited. 

Mr.  Justice  Pitney,  in  his  dissenting  opin- 
ion in  that  case,  calls  attention  to  the  fact 
that  there  is  no  previous  instance  where  any 
court  in  this  country  has  ever  held  the  re- 
covery to  be  limited  to  an  arbitrary  sum, 
unrelated  to  the  value  of  the  goods  lost,  with- 
out any  previous  valuation  or  agreement  as- 
sented to  by  the  shipper  or  passenger  and 
without  any  representation  of  value  made  by 
him,  and  further  calls  attention  to  the  clear 
expression  of  the  legislative  purpose  in  the 
Carmaek  amendment  to  enforce  the  carrier's 
responsibility  for  losses  of  property  caused 
by  it,  without  regard  to  any  rule  or  regu- 
lation exempting  it.  Where  a  classification 
or  rate  is  based  upon  the  value  of  the  article 
to  be  transported,  such  rate  automatically  at- 
taches to  the  declared  or  agreed  value  and 
becomes  the  lawful  rate,  which  the  carrier 
must  exact  and  the  rate  which  the  shipper 
must  pay.  Chicago,  etc.  R.  Co.  v.  Kirby,  225 
U.  S.  155,  Ann.  Cas.  1914A  501,  32  S.  Ct.  648, 
56  U.  S.  (L.  ed.)   1033. 

The  duty  imposed  upon  the  carrier  by  Sec- 
tion 510,  General  Code,  to  charge,  demand, 
collect  and  receive  the  compensation  for 
service  rendered,  as  specified  in  the  schedule, 
is  not  a  passive,  but  an  active  one  It  is  not 
met  and  discharged  by  leaving  [206]  it  to 
the  pleasure  of  the  shipper  to  declare  or  re- 
fuse to  declare  the  value  of  the  goods  offered 
for  transportation. 

It  is  not  only  the  right  of  the  carrier  to  be 
advised  of  the  full  extent  of  its  responsibility, 
but  in  order  for  it  to  comply  with  the  pro- 
visions of  Section  510,  General  Code,  it  may 
rightfully  require,  as  a  condition  precedent 
to  any  contract  for  the  transportation  of  bag- 
gage, information  from  the  passenger  as  to  its 
value.  New  York  Cent.  etc.  R.  Co.  v.  Fraloff, 
100  U.  S.  24,  25  U.  S.  (L.  ed.)  531;  Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  5  S.  Ct. 
151,  28  U.  S.   (L.  ed.)   717. 

In  view  of  the  positive  provisions  of  Section 
510,  an  express  contract,  written  or  verbal, 
between  the  shipper  and  the  transportation 
company  to  carry  property  known  by  both 
parties  to  the  contract  to  be  worth  $1,000  for 
the  same  rate  charged  for  property  worth 
$100,  upon  condition  that  the  shipper  will  re- 
lease the  transportation  company  from  any 
losSy  damages  or  injury  to  such  property  in 
excess  of  $100,  would  not  only  be  in  violation 
of  this  statute,  but  against  public  policy  and 
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void,  even  if  Section  8994-1,  General  Code, 
did  not  provide  in  express  terms  that  a  com- 
mon carrier  cannot  exempt  itself  by  contract 
from  the  liability  imposed  by  that  statute. 
Certainly  if  an  express  contract  could  not  be 
made  exempting  the  carrier  from  liability  for 
loss  or  damages  to  the  property  transported, 
or  relieve  the  shipper  from  paying  the  legal 
rate  published  in  the  schedules,  no  implied 
contract,  based  upon  the  theory  of  con- 
structive [206]  or  actual  notice  of  rules  and 
regulations  contained  in  the  schedules  filed, 
can  have  that  effect.  There  is  a  substantial 
difference,  however,  between  a  contract  pur- 
porting to  limit  or  exempt  a  common  carrier 
from  liability  under  this  statute  and  a  con- 
tract or  agreement  fixing  the  value  of  the 
goods  delivered  for  transportation,  where  the 
rates  to  be  charged  for  the  transportation 
service  are  fixed  in  the  schedules  with  refer- 
ence to  the  value  of  the  property  to  be  trans- 
ported. 

The  authorities  would  seem  to  be  uniform 
that  where  a  shipper  declares  a  less  value 
than  the  true  value  of  the  property  delivered 
for  transportation,  in  order  to  obtain  a  lower 
rate,  recovery  for  loss  or  damages  will  be 
limited  to  the  amount  of  the  valuation  named. 
Baltimore,  etc.  R.  Co.  v.  Hubbard,  72  Ohio 
St.  302,  74  N.  E.  214;  Pennsylvania  Co.  v. 
Shearer,  76  Ohio  St.  249,  9  Ann.  Caa.  15,  79 
N.  E.  431,  116  Am.  St.  Rep.  730;  Hoeger  v. 
Chicago,  etc.  R.  Co.  63  Wis.  100,  23  N.  W.  435, 
53  Am.  Rep.  271;  Kansas  City  Southern  R. 
Co.  V.  Carl,  227  U.  S.  639,  651,  33  S.  Ct.  391, 
67  U.  S.  (L.  ed.)  683,  and  Bernard  v.  Adams 
Exp.  Co.  205  Mass.  254,  260,  18  Ann.  Cas.  351, 
91  N.  E.  325,  28  L.R.A.(N.S.)  293. 

The  Cummins  amendment,  however,  express- 
ly prohibits  such  contract  in  relation  to  inter- 
state commerce,  where  the  articles  offered  for 
transportation  are  not  hidden  from  view. 
Whether  the  provisions  in  Section  8994-1, 
General  Code,  that  "No  contract,  receipt,  rule 
or  regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liability  hereby  imposed,"  should  be 
construed  as  including  contracts  relating  to 
value,  or  only  as  to  contracts  relating  to  lia- 
bility or  nonliability,  is  a  question  that  does 
not  arise  in  [207]  this  case,  for  it  is  not  con- 
tended that  the  passenger  actually  declared 
the  value  of  the  baggage  delivered  for  trans- 
portation, but  rather  that  the  rules  and  regu- 
lations limiting  the  carrier's  liability  to  $100 
filed  with  and  as  a  part  of  the  schedule  with 
the  public  utilities  commission,  entered  into 
and  became  a  part  of  the  contract  of  carriage. 
Kansas  City  Southern  R.  Co.  v.  Carl,  supra, 
and  Bernard  v.  Adams  Exp.  Co.  supra. 

Tlie  statutes  of  our  state  relating  to  intra- 
state commerce  are  for  the  purpose  of  provid- 
ing and  maintaining  a  uniform  .rate  to  all 
travelers  and  shippers.     These  statutes  not 


only  provide  means  and  methods  for  estab- 
lishing and  maintaining  uniform  rates,  but 
they  also  provide  means  and  methods  for  the 
protection  of  carriers  from  imposition  and 
fraud  and  enable  them  to  fix  rates  propor- 
tionate to  the  responsibility  of  the  service 
they  assume  to  perform.  Neither  shippers  nor 
transportation  companies  can  be  permitted  to 
defeat  the  intention  and  purpose  of  these  stat- 
utes by  any  loose  arrangement  that  will  per- 
mit a  shipper  by  his  own  neglect  or  refusal 
to  declare  value  to  secure  a  lesser  rate 
for  the  transportation  of  his  goods  than 
the  legal  rate  named  in  the  schedules 
filed  with  the  commerce  commission  of 
the  state,  or  that  will  permit  a  com- 
mon carrier  by  its  neglect  of  duty  to  charge, 
demand,  collect  and  receive  this  legal  rate, 
and  to  that  end  require  a  valuation  to  be  fixed 
by  the  shipper  when  the  goods  are  offered  for 
transportation,  to  exempt  itself  from  all  or 
any  part  of  the  liability  imposed  by  the  stat- 
ute. If  rules  and  [208]  regulations  in  direct 
conflict  with  a  statute  are  permitted  to  avoid 
its  positive  terms  and  provisions,  then  the 
statute  might  just  as  well  never  have  been 
written;  if,  on  the  other  hand,  a  shipper  is 
required  to  fix  the  value  of  his  property  of- 
fered for  transportation,  then  he  can  be  re- 
quired to  pay  the  same  rate  charged  to  all 
other  shippers,  and  the  transportation  com- 
pany will  receive  the  full  legal  rate  for  the 
service  it  performs  and  the  responsibility  it 
assumes. 

It  was  held  by  the  supreme  court  of  the 
United  States  in  the  case  of  Louisville,  etc.  R. 
Co.  V.  Maxwell,  237  U.  S.  94,  35  S.  Ct.  494, 
59  U.  S.  (L.  ed.)  853,  L.R.A.  1915E  665,  that 
the  duly  filed  tariff  of  the  carrier  must  be 
charged  by  it  and  paid  by  the  shipper  or  pas- 
senger without  deviation  therefrom;  that 
shippers  and  travelers  are  charged  by  the 
duly  filed  tariff  and  must  abide  thereby,  un- 
less it  is  found  to  be  unreasonable  by  the 
interstate  commerce  commission;  that  neither 
misquotation  of  rates  nor  ignorance  is  an 
excuse  for  charging  or  paying  less  or  more 
than  the  filed  rate,  and  that,  notwithstanding 
a  contract  for  a  less  rate  than  the  rate  named 
in  the  tariff  filed  had  been  entered  into  in 
good  faith  between  the  passenger  and  the 
carrier's  agent,  the  carrier  could  recover  from 
the  passenger  the  difference  between  the  legal 
rate  published  in  the  tariff  and  the  rate 
actually  paid  by  the  passenger  under  the  con- 
tract for  transportation. 

This  case  was  decided  almost  a  year  later 
than  the  case  of  the  Boston,  etc.  R.  Co.  v. 
Hooker.  [209]  supra.  Under  this  authority 
the  carrier,  had  it  transported  and  delivered 
this  baggage  to  the  plaintiff,  would  be  en- 
titled to  recover  from  her  the  legal  rate 
named  in  the  schedule  for  baggage  of  that 
value,  regardless  of  whether  the  plaintiff  had 
declared  or  failed  to  declare  a  value  when 
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offered  for  transportation,  and  regardless  of 
the  rules  and  regulations  contained  in  the 
schedule  filed  with  the  interstate  commerce 
commission,  for  it  would  not  be  contended 
that  these  rules  and  regulations  would  be 
more  binding  upon  either  party  to  the  trans- 
action than  a  positive  and  express  contract 
in  relation  to  the  rate  to  be  charged  for  the 
seri'ice  rendered. 

It  follows,  therefore,  that  if  the  carrier 
could  recover  from  the  passenger  the  differ- 
ence between  the  rate  charged  a,nd  the  legal 
rate,  the  passenger  should  also  have  the  right 
to  claim  the  protection  of  the  laws  regulating 
the  commerce  of  the  state  and  enacted  for  the 
equal  protection  of  both. 

Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Wanamaker,  New- 
man and  Matthias,  JJ.,  concur. 

Jones,  J.  {diaaenting). — The  decision  is 
supported  neither  by  authority  nor  by  princi- 
ples of  public  policy.  It  is  not  supported  by 
authority:  the  statute  involved  is  of  federal 
origin,  is  a  copy  of  the  federal  act  and  has 
been  construed  by  a  federal  court  [210]  — the 
supreme  court  of  the  United  States — which 
has  diametrically  held  the  converse  of  the 
legal  principle  outlined  in  the  mapority  opin- 
ion; and  the  majority  opinion,  in  attempting 
to  distinguish  this  case  by  the  citation  of 
federal  authority  in  its  support,  has  simply 
been  hoisted  upon  its  own  petard.  It  is  not 
supported  by  principles  of  public  policy  or 
the  reason,  often  judicially  stated  and  main- 
tained, that  the  purpose  of  the  public  utility 
]aw8  here  involved,  state  and  federal,  was  to 
provide  "unity  of  transportation  and  lia- 
bility," and  to  avoid  the  annoyance  and  con- 
fusion resulting  from  the  application  of  vari- 
ous rules  of  liability  in  the  several  states, 
especially  in  the  transportation  of  freight  and 
baggage  from  one  state  to  another.  This  pur- 
pose is  nullified  by  the  majority  opinion. 

As  a  premise  to  a  correct  conclusion  it  must 
be  understood  that  the  laws  of  this  state  regu- 
lating railroads,  including  the  requirement  of 
filing  and  publishing  the  schedules  of  tariffs, 
rates,  charges,  etc.  are  substantially  similar 
to  and  almost  exact  copies  of  the  federal 
statutes  upon  the  same  subject.  These  re- 
quirements are  found  in  the  following  sections 
of  our  General  Code:  Sections  605,  506,  507, 
510  and  8994-1.  Furthermore,  Section  611, 
General  Code,  provides  that  the  schedules  pre- 
scribed by  the  public  service  commission  (now 
public  utilities  commission)  of  Ohio,  "as  far 
as  practicable,  shall  conform  to  the  forms 
prescribed  by  the  interstate  commerce  com- 
mission." 

And  the  fact  may  now  be  emphasized  that, 
conformably  to  the  provisions  of  that  section, 
Section   [211]   8894^1,   General  Code,  is  an 


eaaet  copy  of  the  Ctprmack  omeHdmeni  to  the 
Hepburn  act,  with  the  single  exception  that 
its  provisions  are  made  to  apply  only  to  in- 
trastate transportation.  The  Oarmack 
amendment  is  found  in  section  20  of  the  act 
regulating  commerce,  as  amended  by  Section 
7  of  the  act  of  June  29,  1906,  34  Stats,  at 
Largo,  584,  595. 

The  legal  question  involved  Is  whether  joint 
rates,  tariffs  and  charges  for  services  of  this 
character,  performed  by  the  carrier,  together 
with  the  rules  and  regulations  affecting  them, 
when  posted  and  filed  in  accordance  with  the 
Ohio  statutes,  become  a  part  of  the  contract 
of  transportation,  between  passenger  and  car- 
rier, limiting  baggage  liability,  although  no 
no^^oe  of  such  scheduled  rates  or  of  their 
filing  and  publication  has  been  brought  home 
to  the  passenger. 

If  the  contract  of  carriage  in  question  re- 
lated to  an  interstate  shipment  of  baggage,  or 
if  the  trunk  had  been  shipped  across  the  state 
boundry,  then  it  must  be  conceded  that  every 
question  arising  in  this  case  was  fully  pre- 
sented and  decided  in  the  case  of  Boston,  etc. 
R.  Co.  v.  Hooker,  233  U.  S.  97,  Ann.  Cas. 
1915D  593,  34  S.  Ct.  526,  58  U.  S.  (L.  ed.) 
868,  L.R.A.1915B  460. 

The  action  at  bar  was  to  recover  for  loss  of 
haggage  checked  from  Toledo,  Ohio,  to 
Youngstown,  Ohio.  The  baggage  was  checked 
upon  a  first-class  ticket  and  routed  by  the 
L.  S.  &  M.  S.  and  Erie  railways  to  destination. 
Judgment  was  recovered  in  the  sum  of  $285. 
louring  the  course  of  the  trial  the  initial 
carrier  was  dismissed  from  the  case. 

[212]  The  Erie  Railroad  Company,  in  ad- 
dition to  denials,  pleaded  certain  facts  in  sup- 
port of  its  claim  that  in  no  event  could  there 
be  a  recovery  for  a  greater  sum  than  $100.  It 
alleged  that  its  contract  of  carriage  was  to 
the  effect  that  unless  a  greater  siun  was  de- 
clared by  the  passenger  and  charges  paid  for 
increased  valuation  at  the  time  of  the  de- 
livery to  the  carrier,  the  value  of  the  bag- 
gage belonging  to  or  checked  for  an  adult  pas- 
senger should  be  deemed  and  agreed  not  to  be 
in  excess  of  $100;  that  if  the  passenger,  at 
the  time  of  chocking  the  baggage,  declared  a 
greater  value  than  $100,  each  $100  in  value 
or  fraction  thereof  above  such  allowance 
would  be  charged  for  at  10  per  cent  of  the 
excess  baggage  rates  for  the  distance  carried; 
that  said  agreement  was  made  in  accordance 
with  and  under  and  by  virtue  of  and  arose 
from  the  local,  interdivision  and  joint  tariff 
of  baggage  rules  and  regulations,  excess  bag- 
gage rates  and  transfer  charges  in  force  and 
effect  at  the  various  times  complained  of  in 
said  petition,  properly  filed  with  the  inter- 
state commerce  commission  and  also  duly 
filed  with  the  public  utilities  commission  of 
the  state  of  Ohio;  that  the  passenger  plain- 
tiff did  not  declare  the  baggage  to  be  of  any 
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greater  value  than  $100  or  pay  any  exooM 
charges  therefor. 

The  evidence  disclosed  that  the  defendant 
company  had  published  and  filed  with  the  pub- 
lic utilities  commission  of  Ohio  and  also  witli 
the  interstate  commerce  commission,  in  ac- 
cordance with  the  Ohio  and  federal  statutes, 
its  schedules  relating  to  rates,  fares,  charges, 
rules  and  regulations  for  [213]  transporting 
both  passengers  and  baggage  between  the 
points  named;  that  the  plaintiff  had  no 
actual  notice  of  the  regulations  limiting  lia- 
bility and  that  no  declaration  as  to  value  was 
made  by  the  plaintiff  at  the  time  she  pur- 
chased her  ticket  and  checked  her  baggage, 
and  that  no  inquiry  as  to  value  was  made  by 
the  baggageman.  On  the  face  of  the  baggage 
check  was  the  following  stipulation: 

"See  conditions  on  back.    Value  not  stated." 

On  the  reverse  side  of  the  baggage  check 
was  the  following  notation : 

"NoncE  TO  Passenoebs. 

''Saggage  consists  of  passenger's  personal 
wearing  apparel,  and  liability  is  limited  to 
$100  (except  a  greater  or  less  amount  is  pro- 
vided in  tariffs)  on  full  fare  ticket,  unless  a 
greater  value  is  declared  by  owner  at  the 
time  of  checking  and  payment  is  made  there- 
for." 

During  the  course  of  the  trial,  and  before 
argument,  at  the  instance  of  defendant,  the 
following  request  was  asked  to  be  given  to  the 
jury  and  refused,  by  the  court: 

'*The  court  says  to  you  as  a  matter  of  law 
that  in  no  event  can  phiintiff  recover  more 
than  the  sum  of  one  hundred  dollars  for  loss 
of  baggage." 

Judgment  was  rendered  for  the  market 
value  of  the  goods  and  the  majority  of  the 
court  of  appeals  sustained  the  judgment  re- 
covered. 

[214]  In  the  case  of  Boston,  etc.  R.  Co.  v. 
Hooker,  supra,  the  pertinent  propositions  of 
the  syllabus  that  apply  here  are  as  follows: 

"Knowledge  of  the  shipper  that  the  rate  is 
based  on  value  is  to  be  presumed  from  the 
terms  of  the  bill  of  lading  and  of  the  pub- 
lished schedules  filed  with  the  Interstate  Com- 
merce Commission,  and  the  effect  of  so  filing 
the  schedules  makes  the  published  rates  bind- 
ing upon  shipper  and  carrier  alike. 

"The  limitation  of  liability  of  carriers  for 
passengers'  baggage  is  covered  by  the  Inter- 
state Commerce  Act  and  the  Carmack  amend- 
ment to  the  Hepburn  Act  applies  thereto  as 
well  as  to  liability  for  shipments  of  freight. 
•    .    • 

"A  provision  in  a  tariff  schedule  that  the 
passenger  must  declare  the  value  of  his  bag- 
gage and  pay  stated  excess  charges  for  excess 


liability  over  the  stftbed  value  to  be  carried 
free,  is  a  regulation  within  the  meaning  of 
§§6  and  22  of  the  Interstate  Commerce  Act 
and  as  such  is  sufficient  to  give  the  shipper 
notice  of  the  limitations." 

^lany  of  the  decisions  cited  in  the  foregoing 
majority  opinion  are  not  germane  to  this  case, 
since  such  decisions  are  based  upon  the 
reciprocal  liability  of  passengers  and  carrier 
before  the  adoption  of  various  commerce  laws 
regulating  the  shipment  of  freight  and  bag- 
gage, and  prior  to  the  decisions  of  the  courts 
as  to  the  effect  of  the  adoption  of  such  stat- 
utes. 

If  the  Ohio  statutes  conferring  powers  upon 
its  public  utilities  commission  in  fixing  the 
tariffs,  rates  and  charges,  and  requiring  their 
publication  and  filing,  are  similar  to  the 
cognate  federal  [215]  statutes  relating  to  that 
subject  adopted  by  congress,  and  if  the  state 
court  adopts  the  same  rule  of  liability  as  the 
federal  court,  then  of  necessity  this  case  must 
be  reversed.  It  would  not  be  profitable  in  this 
opinion  to  cite  the  various  acts  of  congress 
under  which  the  supreme  court  of  the  United 
States  in  the  case  of  Boston,  etc.  R.  Co.  v. 
Hooker,  supra,  determined  the  duties  and 
liabilities  of  shipper  and  carrier.  Those  sec- 
tions of  the  federal  law  are  referred  to  and 
set  forth  in  the  opinion  in  that  case.  That 
case  discusses  as  well  the  effect  of  preceding 
federal  decisions  relating  to  the  legal  effect 
of  such  statutes.  Following  a  discriminating 
review  of  those  decisions  Mr.  Justice  Day,  on 
page  113,  concludes: 

"It  follows  therefore,  from  the  previous  ds- 
cisions  in  this  court,  that  if  it  be  found  that 
the  limitation  of  liability  for  baggage  is  re- 
quired to  be  filed  in  the  carrier's  tariffs,  tlie 
plaintiff  was  bound  by  such  limitation.  Hav- 
ing the  notice  which  follows  from  the  filed 
and  published  regulations,  as  required  by  the 
statute  and  the  order  of  the  Interstate  Com- 
merce Commission,  she  might  have  declared 
the  value  of  her  luggage,  paid  the  excess 
tariff  rate  and  thus  secured  the  liability  of 
the  carrier  to  the  full  amount  of  the  value 
of  her  baggage,  or  she  might,  for  the  purpose 
of  transportation,  have  valued  it  at  $100  and 
received  free  transportation  and  liability  to 
that  extent  only,  or,  as  she  did,  she  might 
have  made  no  valuation  of  her  baggage,  in 
which  event  the  rate  and  the  corresponding 
liability  would  automatically  attach." 

[216]  The  principles  announced  in  the  case 
of  Boston,  etc.  R.  Co.  v.  Hooker,  supra,  were 
supported  and  emphasized  by  Mr.  Justice 
Lurton  in  the  three  dases:  Adams  Exp.  Co. 
T.  Croninger,  226  U.  S.  491,  606,  33  S.  Ct. 
148,  67  y.  S.  (L.  ed.)  314,  44  L.R.A.(N.S.) 
257;  Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  689,  648,  664,  33  S.  Ct.  391,  57  U.  S. 
<L.  ed.)  683;  and  Missouri,  etc.  R.  Co.  v. 
Harriman,  227  U.  S.  667,  668,  33  S.  Ct.  397, 
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57  U.  8.  (L.  ed.)  690;  hy  Mr.  Justice  Lamar 
in  Chicago,  etc.  K.  Co.  y.  Cramer,  232  U.  S. 
490,  34  S.  Ct.  383,  58  U.  S.  (K  ed.)  697,  and 
were  later  approved  by  the  United  States 
supreme  court  in  George  N.  Pierce  Co.  v. 
Wells,  236  U.  S.  278,  35  S.  Ct.  361,  69  IT.  S. 
(L.  ed.)  676;  in  Louisville,  etc.  R.  Co.  v. 
Maxwell,  237  U.  S.  94,  35  S.  Ct.  494,  69  U.  S. 
(L.  ed.)  853,  L.R.A.  1915E  666.  In  the  latter 
case  the  court  permitted  the  carrier  to  recover 
from  the  shipper  an  amount  exacted  which 
was  less  than  the  published  rates  for  inter- 
state transportation  under  the  provisions 
of  the  federal  law  governing  filed  and  pub- 
lished rates  under  the  interstate  commerce 
acts. 

In  construing  the  Ohio  law  upon  the  same 
subject,  I  am  constrained  to  follow  the  rules 
of  construction  adopted  by  the  supreme  court 
of  the  United  States,  not  only  because  of  the 
high  character  of  that  court  and  the  convinc- 
ing application  of  the  rule  found  in  its  opin- 
ions, but  also  because  of  the  uniformity  re- 
quired in  the  application  of  legal  principles 
to  liabilities  arising  under  similar  statutes 
under  local  and  federal  laws.     The  adoption 
of  the  provisions  of  the  federal  law  on  this 
subject  by  the  Ohio  legislature  is  evidence 
that  the  state  desired  such  uniformity,  entail- 
ing similar  duties  and  liabilities,  and  espe- 
cially is  this  true  where  our  state  commerce 
act  provides  that  these  schedules,  ''as  far  as 
practicable,  shall  conform  to  [217]  the  forms 
prescribed  by  the  interstate  commerce  com- 
mission."   I  am  unable  to  see  what  principle 
of  substantial  justice,  equality  before  the  laws, 
or  of  public  policy  should  require  this  court 
to  prescribe  a  rule  of  liability  to  the  effect 
that  a  shipment  of  intrastate  goods  should 
entitle  the  shipper  to  a  higher  amount  of  dam- 
ages than  a  shipment  made  over  the  state 
boundary.    In  this  state,  as  elsewhere,  a  large 
volume  of  the  transportation  business  trans- 
acted, covering  freight  and  baggage,  goes  be- 
yond the  state  border,  and  the  adoption  of  a 
diflTerent  rule  of  liability  by  local  courts  must 
necessarily  result  in  annoyance  and  confusion. 
Thus,  a  passenger  desiring  to  transport  at  the 
same  time  one  piece  of  baggage  within  the 
liinits  of  the  state  and  another  without,  would 
be  confronted  with  different  duties  and  with 
different  liabilities,   if  the  rule  adopted  by 
the  majority  opinion  in  this  case  should  be 
followed.     Questions    are  now   arising,    and 
^ill  continue   to  arise,  presenting  different 
rules  of  transportation  liability  under  state 
and  federal  laws  concededly  similar,  and  their 
application  would  vary  according  to  the  char- 
acter of  the  transportation,  whether  intra- 
state or  interstate.    However,  upon  all  inter- 
state shipments  the  Carmack  amendment  to 
the  Hepburn  act  embraces  the  federal  policy 
and  supersedes  the  state  legislation  or  policy 
upon  that  subject,  and  the  construction  given 
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such  federal  laws  by  the  highest  court  of  the 
land  is  binding  upon  state  conrts.  Adams 
Exp.  Co.  V.  Croninger,  supra;  Missouri,  etc. 
R.  Co.  T.  Harriman,  supra,  and  Chicago,  etc. 
R.  Co.  V.  Cramer,  supra. 

[218]  An  effort  is  made  in  the  majority 
opinion  in  this  case  to  distinguish  it  from  the 
case  of  Boston,  etc.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  Ann.  Cas.  1916D  693,  34  8.  Ct.  526,  68 
U.  S.  (L.  ed.)  868,  L.ILA.  1916B  450,  above 
referred  to.  This  effort  is  predicated  upon 
the  theoiy  that  a  oonveraion  was  involved  in 
this  case,  and  that  the  liability  is  like  that  of 
ioarehoueenum;  and  it  is  intimated  that  if 
such  a  liability  had  been  before  the  supreme 
court  of  the  United  States  the  Hooker  cose 
would  have  been  decided  otherwise.  And  in 
the  majority  opinion  a  quotation  has  been 
embodied  from  the  opinion  of  Mr.  Justice 
Day  in  the  case  of  Boston,  etc.  R.  Co.  v. 
Hooker,  supra,  as  follows: 

"It  is  to  be  borne  in  mind  that  the  action 
as  tried  and  decided  in  the  state  court  was 
not  for  negligence  of  the  railroad  company  as 
a  warehouseman  for  the  loss  of  the  baggage 
after  its  delivery  at  Sunapee  Lake  station, 
but  was  solely  upon  the  contract  of  carriage 
in  interstate  commerce." 

It  is  therefore  intimated  that  the  limitation 
of  liability  should  not  be  applied  to  eases  in- 
volving conversion,  and  that  this  principle  is 
inferentially  upheld  by  the  statement  above 
quoted,  to  the  effect  that  a  different  rule  of 
liability  might  possibly  apply  in  cases  where 
the  duty  of  warehouseman  arose  on  the  part 
of  the  carrier. 

While  these  opinions  were  undergoing  prep- 
aration the  supreme  court  of  the  United 
States,  in  a  very  recent  decision,  held  that  the 
provisions  of  the  Hepburn  and  Carmack 
amendments,  and  the  liability  imposed  there* 
by,  apply  to  a  railroad  company  whether  «ct* 
ing  as  carrier  or  warehouseman.  This  princi* 
pie  was  decided  in  the  case  of  Cleveland,'  etc. 
R.  Co.  V,  Dettlebach,  [219]  which  is  to  be 
reported  in  239  U.  S.  688,  36  S.  Ct.  177,  60  U. 
S.  (L.  ed.)  453.  Evidently  in  that  case,  which 
was  one  of  interstate  shipment,  the  same  view 
was  taken  by  this  eourt  as  is  now  taken  in 
the  majority  opinion.  That  case  was  taken  to 
the  supreme  court  of  the  United  States,  from 
the  court  of  appeals  of  the  8th  district  of 
Ohio,  as  ''the  Supreme  Court  of  the  State  de- 
elined  to  review  the  judgment."  (Page  691, 
supra.)  While  the  reasons  for  so  refusing 
are  not  given,  evidently,  as  the  case  was  one 
of  the  great  general  interest,  the  refusal  to 
review  must  have  been  based  upon  the  same 
conception  of  the  law  which  the  court  now 
holds. 

The  court  of  appeals  had  affirmed  the  judg- 
ment for  the  full  market  value  of  the  goods 
and  refused  to  apply  the  principle  of  limi- 
tation  of   liability   found    in   the   Carmack 
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amendment  to  a  cieise  involving  the  duties  of 
a  carrier  as  a  warehouseman.  On  page  691, 
Mr.  Justice  Pitney,  who  delivered  the  dissent- 
ing opinion  in  the  case  of  Boston,  etc.  R.  Co. 
V.  Hooker,  supra,  states  the  principle  thus: 
"The  question  is,  whether  the  limitation  of 
liability  may  be  deemed  to  have  spent  its 
force  upon  the  completion  of  the  carrier's 
services  as  such,  or  must  be  held  to  control, 
also,  during  the  ensuing  relation  as  ware- 
houseman." 

In  referring  to  the  decision  of  the  court  of 
appeals,  the  justice  says:  "The  court  [Ohio 
court]  considered  that  the  declaration  of 
value  stamped  upon  the  bill  of  lading,  and 
signed  by  plaintiff's  agent,  carried  no  sug- 
gestion that  it  should  inure  to  the  advantage 
of  a  warehouseman  after  becoming  inert  for 
the  relief  of  the  carrier,  and  that  the 
[220]  custody  and  protection  of  the  goods  as 
warehouseman  is  a  distinct  service  from  that 
of  their  transportation." 

The  learned  justice  thereupon  denies  the 
rule  attempted  to  be  invoked  by  the  court  of 
appeals  and  applies  the  rule  of  liability  limi- 
tation, not  only  to  the  service  of  the  trans- 
portation company  as  a  carrier  but  to  its 
services  as  a  warehouseman  as  well. 

I  might  add  in  this  connection  that  the 
gravamen  of  this  case  was  not  a  violation  of 
duty  of  the  carrier  as  warehouseman,  and 
that  such  duty  was  neither  plead,  proven  nor 
given  in  the  charge  to  the  jury.  The  charge 
of  the  trial  court  was  very  plain  and  simply 
confined  the  jury  to  one  issue,  vis.,  the  market 
value  of  the  baggage. 

No  one  questions  but  the  case  made  was 
one  for  conversion  by  the  misdelivery  of  the 
l^agg&ge  shipped.  But  again  an  attempt  has 
been  made  to  distinguish  it  from  the  Hooker 
case,  supra,  upon  the  theory  that  a  different 
rule  of  liability  would  ensue  in  case  of  such 
misdelivery.  This  theory,  likewise,  has  been 
annihilated  by  the  supreme  court  of  the 
United  States  in  the  case  mentioned. 

It  is  conceded  that  the  baggage  in  question 
was  transported  over  the  initial  carrier,  the 
Lake  Shore  &  Michigan  Southern  railroad, 
from  Toledo  to  Cleveland,  Ohio.  At  that 
point  it  was  transferred  to  the  connecting 
carrier,  the  Erie  railroad,  for  transportation 
to  Youngstown  when  the  baggage  reached 
Youngstown  it  was,  through  mistake  or 
error,  misdelivered  to  a  carrier,  taken  to  New 
York  and  thence  to  Europe. 

[221]  It  appears  from  the  record  that  upon 
motion  the  initial  carrier  was  dismissed  from 
the  case  by  the  trial  court,  and  the  case  pro- 
ceeded against  the  connecting  carrier  whose 
default  caused  the  loss  of  the  baggage.  Why 
the  court  dismissed  the  initial  carrier  from 
the  case  is  not  disclosed,  but  the  action  of  the 
trial  court  in  that  behalf  is  clearly  errone- 
ous for  the  reason  that  under  the  liability  im- 


posed by  Section  8994-l|  General  Code,  the 
plaintiff  below  had  a  right  of  action  against 
The  Lake  Shore  &  Michigan  Southern  Rail- 
road Co.,  by  reason  of  the  default  of  its  con- 
necting carrier.  However,  the  plaintiff  had  a 
perfect  right  to  enforce  the  liability  against 
the  Erie  railroad,  which  had  actually  caused 
the  loss^  for  the  limitation  of  liability  im- 
posed in  favor  of  the  initial  carrier  inures  in 
favor  of  the  connecting  carrier,  and  as  to  the 
latter  is  coextensive  with  the  liability  im- 
posed by  that  section  of  the  code  upon  the 
initial  carrier.  Kansas  City  Southern  K.  Co. 
V.  Carl,  227.  U,  S.  639,  33  S.  Ct.  391,  57  U.  S. 
(L.  ed.)  683;  Georgia,  etc.  R.  Co:  v.  Blish 
Milling  Co.  241  U.  S.  190,  36  S.  Ct.  541,  60 
U.  S.  (L.  ed.)  948. 

It  has  been  held  that  the  Carmack  amend- 
ment to  the  Hepburn  act,  making  the  initial 
carrier  liable,  merely  provides  a  cumulative 
remedy  and  does  not  prevent  an  action 
against  the  succeeding  carrier,  if  the  latter  be 
at  fault,  in  case  of  loss  of  baggage.  Balti- 
more, etc.  R.  Co.  V.  William,  117  Md.  595,  84 
Atl.  72. 

However,  it  is  insisted  in  this  case  that 
Section  8994-1  does  not  apply  \where  there  has 
been  a  conversion  of  the  property.  This  dis- 
tinction did  not  occur  to  either  of  the  mem- 
bers of  the  court  of  appeals  [222]  who  decided 
this  case.  An  inspection  of  both  the  majority 
and  minority  opinions  shows  that  the  judg- 
ment was  rendered  upon  the  effect  and  con- 
struction of  the  statute  relating  to  published 
tariffs  and  schedules,  and  the  question  of  con- 
version did  not  occur  to  either  of  the  judges 
in  the  court  below. 

It  is  true  that  the  trial  court  held  that  the 
ease  presented  was  one  for  conversion,  and  it 
may  be  conceded  that  such  is  the  case.  In 
cases  of  this  character,  where  there  has  been 
a  shipment  of  goods  and  a  misdelivery  by  er- 
ror or  mistake  to  a  wrong  consignee,  the 
authorities  generally  hold  that  this  is  a  con- 
version. If  delivery  be  made  to  a  wrong  per- 
son, eitjier  innocently  or  induced  by  fraud, 
the  carrier  is  responsible  and  the  wrongful 
delivery  is  treated  as  a  conversion.  1  Moore 
on  Carriers  (2  ed.)  page  233. 

In  the  case  of  Oskamp  v.  Southern  Exp.  Co. 
61  Ohio  St.  341,  66  N.  E.  13,  Shauck,  J.  at 
page  351,  says: 

^'The  cases  are  numerous  in  which  the 
carrier's  liability  has  been  held  to  be  upon 
contract,  and  that  delivery  to  the  wrong  per- 
son is  a  conversion  unless  such  wrong  de- 
livery is  induced  by  the  consignor." 

Section  89941-1,  General  Code,  imposes  a 
limitation  of  liability  upon  the  common  car- 
rier receiving  the  goods  for  shipment  and 
issuing  a  receipt  or  bill  of  lading  therefor, 
and  also  upon  the  connecting  carrier  trans- 
porting the  same.  This  section  of  the  code 
provides   that   the   initial   carrier   "shall  be 
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liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road or  transportation  [223]  company  to 
which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass» 
and  DO  contract,  receipt,  rule  or  regulation 
i>haU  exempt  such  common  carrier,  railroad 
ur  transportation  company  from  the  liability 
hereby  imposed." 

It  has  already  been  stated  that  this  section 
of  the  General  Code  is  an  exact  copy  of  the 
Carmack  amendment,  with  the  sole  exception 
that  it  makes  its  provisions  applicable  to 
intrastate  transportation.  The  purposes  of 
the  section  were  to  provide  a  rule  whereby 
initial  carriers  should  be  liable  for  the  loss, 
whether  caused  upon  their  own  or  upon  any 
connecting  line;  to  establish  the  presumptive 
rule  that  for  transportation  throughout  the 
entire  route  the  connecting  carriers  were 
acting  as  agents  for  initial  carriers;  to  pro- 
vide for  uniformity  of  rates  and  liabilities; 
and,  furthermore,  to  limit  liability  for  losa 
and  damage  to  the  valuations  based  on  the. 
published  rates  and  schedules. 

It  will  be  noted  that  the  section  of  the 
code  provides  for  a  liability  "for  any  loss, 
damage,  or  injury  to  such  property"  caused 
by  the  initial  and  'connecting  carriers  over 
which  the  shipment  waa  made.  The  liability 
imposed  by  this  section  of  the  code  covers  any 
los8,  whether  caused  by  the  negligence  of  the 
carrier  or  otherwise,  and  the  valuations  made 
are  concluaive  on  the  parties  to  the  contract 
of  carriage,  in  the  absence  of  circiunstances 
showing  attempts  at  rebating  or  false  billing. 
Atchison,  etc.  R.  Go.  v.  Robinson,  233  U.  S. 
180,  34  S.  Ct.  66,  68  U.  S.  (L.  ed.)  901; 
Boston,  etc.  R.  Co.  v.  Hooker,  supra,  page  112. 

[224]  The  statute  in  question,  having  pro- 
vided a  limitation  of  liability  for  any  loss 
occasioned  by  the  contract  of  transportation, 
covers  a  loss  of  baggage  occurring  through 
the  fault  of  the  carrier  in  misdelivering  the 
property,  where  the  ratee,  tarifits  and  sched- 
ules have  been  lawfully  published  according 
to  other  sections  of  the  General  Code.  It  is 
true  that  the  property  may  have  been  con- 
verted by  a  delivery  to  a  wrong  consignee; 
but  it  is  difficult  to  see  why  the  limitation  of 
liability  does  not  apply  the  same  as  where  the 
property  has  been  damaged  or  destroyed,  as 
in  the  following  cases:  Missouri,  etc.  R.  Co. 
V.  Uarriman,  227  U.  S.  667,  33  S.  Ct.  397,  67 
U.  S.  (L.  ed.)  690;  Chicago,  etc.  R.  Co.  v. 
Cramer,  232  U.  6.  490,  34  S.  Ct.  383,  68  U.  S. 
(L.  ed.)  697;  Great  Northern  R.  Co.  v.  O'Con- 
nor, 232  U.  S.  608,  34  S.  Ct  380,  58  U.  S. 
<L.  ed.)  703;  Boston,  etc.  R.  Co.  v.  Hooker, 
supra;  George  N.  Pierce  Co.  v.  Wells,  236 
U.  S.  278,  35  S.  Ct.  351,  69  U.  S.  (L.  ed.)  676. 

However,   this  limitation   of   liability   has 
been  held    to    be   covered    by    the    Carmack 
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amendment  in  cases  where  there  has  been  a 
failure  to  deliver,  as  in  this  case.  (Wells  v. 
Neiman-Marcus  Co.  227  U.  S,  469,  33  S.  Ct. 
267,  67  U.  S.  (L.  ed.)  600;  Adanks  Exp. 
Co.  V.  Croninger,  226  U.  S.  491,  33  S.  Ct.  148, 
67  U.  S.  (L.  ed.)  314,  44  L.R.A.(N.S.)  257.) 
In  both  of  these  cases  the  limitation  of  lia- 
bility was  upheld  upon  the  failure  to  deliver 
the  property  shipped.  In  the  latter  case  Mr. 
Justice  Lurton,  on  page  511,  quoting  from 
a  Massachusetts  case,  uses  the  following  lan- 
guage as  applicable  to  contracts  of  carriage 
of  this  character: 

"It  is  a  contract  as  to  what  the  property  la, 
in  reference  to  its  value.  The  purpose  of  it  is 
not  to  change  the  nature  of  the  undertaking 
of  the  common  carrier,  or  limit  his  obligation 
in  the  care  [225]  and  management  of  that 
which  is  intrusted  to  him.  It  is  to  describe 
and  define  the  subject-matter  of  the  contract, 
so  far  as  the  parties  care  to  define  it,  for  the 
purpose  of  showing  of  what  value  that  ia 
which  comes  into  the  carrier's  possession, 
and  for  which  he  must  account  in  the  per- 
formance of  his  duty  as  a  carrier." 

And  in  the  caae  of  George  N.  Pierce  Co.  ▼. 
Wells,  supra,  Mr.  Justice  Day,  on  pages  283 
and  284,  uses  the  following  language: 

"The  case  as  made  therefore  resents  the 
question  whether  one  who  has  deliberately  and 
purposely,  without  imposition  or  fraud,  ac- 
cepted a  contract  of  shipment  limiting  the 
amount  of  recovery  to  $50.00,  which  is  the  sum 
named  in  the  filed  tariffs  as  the  amount  of 
recovery  in  the  absence  of  declaration  of  a 
greater  value  on  the  part  of  the  shipper,  who 
is  given  the  privilege  of  paying  an  increased 
rate  and  having  the  liability  for  the  full  value 
of  the  goods,  is  entitled  in  case  of  loss  to 
recover  the  full  value  of  the  property.    .    .    . 

"  'The  valuation  declared  or  agreed  upon 
as  evidenced  by  the  contract  of  shipment  upon 
which  the  published  tariff  rate  is  applied, 
must  be  conclusive  in  an  action  to  recover 
for  loss  or  damage  a  greater  sum.' " 

In  the  case  of  Great  Northern  R.  Co.  v. 
O'Connor,  supra,  Mr.  Justice  Lamar,  on  page 
516,  closes  his  opinion  with  a  quotation  from 
the  case  of  Hart  t.  Pennsylvania  R.  Co.  112 
XJ.  S.  331,  5  S.  a.  161,  28  U.  S.  (L.  ed.) 
717,  as  follows: 

"The  valuation  named  was  the  'agreed  valu- 
ation,' the  one  on  which  the  minds  of  the 
parties  met,  however  [226]  it  came  to  be 
fixed,  and  tiie  rate  of  freight  was  based  on 
that  valuation,  and  was  fixed  on  condition 
that  such  was  the  valuation,  and  that  the  li- 
ability should  go  to  that  extent  and  no  fur- 
ther." 

In  the  recent  case  of  Cleveland,  etc.  R.  Co. 
V.  Dettlebach,  supra,  Mr.  Justice  Pitney,  in 
construing  the  language  found  in  Section 
8994-1,  General  Code,  which  was  taken  bodily 
from   the   Carmack   amendment,   holds   that 
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"any  loss  or  damage  for  which  any  carrier 
is  liable"  includes  liability  both  as  carrier 
and  warehouseman,  and  further  that  the'  term 
'^transportation  in  the  Hepburn  act  includes 
aXl  services  in  connection  with  the  receipt 
and  delivery  of  goods  that  come  within  the 
purview  of  the  commerce  act.  Section  604, 
General  Code,  contains  similar  provisions 
covering  "any  service  in  connection"  with 
transportation. 

This  construction  of  the  Carmack  amend- 
ment was  also  sustained  by  the  supreme  court 
of  the  United  States  in  a  more  recent  de- 
cision rendered  January  24,  1916,  New  York, 
etc.  R.  Co.  V.  Peninsula  Produce  Exch.  to 
be  reported  in  240  U.  S.  34,  36  S.  Ct.  230,  60 
U.  S.  (L.  ed.)  511,  L.R.A.1917A  193.  In  that 
case  it  was  contended  that  the  words  "any 
loss,  damage,  or  injury  to  such  property" 
did  not  include  a  loss  resulting  from  unrea- 
sonable delay  in  shipment,  and  it  was  urged 
by  counsel  that  while  unity  of  responsibility 
was  secured  if  the  goods  were  injured  in  the 
course  of  transportation  or  tc^re  not  delivered, 
the  statute  did  not  cover  damages  for  unrea- 
sonable delay.  Mr.  Justice  Hughes,  deliver- 
ing opinion  of  the  court  at  page  38,  said: 

[227]  "We  do  not  think  that  the  language 
of  the  amendment  has  the  inadequacy  at- 
tributed to  it.  The  words  'any  loss,  damage, 
or  injury  to  such  property'  caused  by  the 
initial  carrier  or  by  any  connecting  carrier 
are  comprehensive  enough  to  embrace  all 
damages  resulting  from  any  failure  to  dis- 
charge the  carrier's  duty  iffith  respect  to  any 
part  of  the  transportation  to  the  agreed  des- 
tination." 

In  the  case  of  Georgia,  etc.  R.  Co.  v.  Blish 
Milling  Co.  supra,  the  action  in  the  state 
courts  was  for  conversion;  but  Mr.  Justice 
Hughes,  holding  that  the  form  of  action  was 
immaterial  under  contracts  of  shipment  un- 
der the  federal  act,  said  at  page  197:  "The 
action  is  in  trover,  but  as  the  state  court 
said,  'if  we  look  beyond  its  technical  denomi- 
iiation,  the  scope  and  effect  of  the  action  is 
nothing  more  than  that  of  an  action  for  dam- 
ages against  the  delivering  carrier.' " 

Section  8994-1,  General  Code,  therefore 
having  in  terms  provided  for  a  limitation  of 
liability  for  loss,  damage  or  injury  to  proper- 
ty caused  by  any  common  carrier,  a  misde- 
livery of  the  baggage  in  question,  coming 
within  the  purview  of  that  section,  amounts 
to  a  conversion,  and  under  the  conceded  facts 
in  this  case,  the  liability  imposed  by  the  state 
commerce  act  is  limited  to  the  sum  of  $100 
when  the  schedule  rates,  tariffs,  fares,  charges, 
rules  and  regulations  for  transporting  pas- 
sengers and  baggage  have  been  filed  and  pub- 
lished, and  where  there  is  an  express 
provision,  as  in  this  ease,  limiting  the  liabili- 
ty to  that  sum.  The  Kirby  and  Maxwell 
cases  cited  merely  support  the  [228]   well- 


known  principle'  that  preferential  rates,  igno- 
rance or  misquotation  of  rates  cannot  be 
availed  of,  as  a  guise  or  otherwise,  to  over- 
come the  policy  of  congress  effected  by  the 
adoption  of  the  Carmack  amendment  asp  it 
relates  to  uniform  rates  and  liabilities.  These 
cases  in  nowise  impinge  on  the  legal  principle 
that  in  the  absence  of  a  declaration  of  value 
the  "rate  and  corresponding  liability"  auto- 
matically attach  and  that,  to  recover  the  full 
value  of  the  baggage,  the  excess  rate  should 
have  been  paid.  Boston,  etc.  R.  Co.  v.  Hook- 
er, supra,  page  113. 

The  fatal  weakness  underlying  the  majori- 
ty opinion  is  fatal  in  the  remarkable  apologia 
excusing  the  holding  there  made  because  of 
the  fact  that,  in  the  future,  the  Carmack 
amendment  will  not  aply  for  the  reason  that 
the  same  was  amended  by  the  Cummins 
amendment,  approved  March  4,  1915.  It  is 
difficult  to  conceive  how  the  passage  of  that 
amendment  affects  the  present  case,  for  this 
cause  of  action  arose  on  September  11,  1913, 
when  the  misdelivery  of  the  Iwggage  occurred, 
and  the  Cummins  amendment  was  not  passed 
until  nearly  two  years  later.  It  may  be 
conceded  that  the  Cummins  amendment  vital- 
ly changes  the  rule  of  liability  theretofore 
prevailing  tmder  the  Camyack  amendment,  for 
the  former  provides  that  carriers  shall  be 
liable  "for  full  actual  loss,  damage,  or  in- 
jury to  such  property"  caused  by  the  carrier, 
notwithstanding  any  limitation  of  liability 
or  amount  of  recovery  or  representation  or 
agreement  as  to  value,  or  of  any  rule  or  reg- 
ulation in  any  tariff  filed  with  the  interstate 
commerce  [229]  commission;  but  the  passage 
of  the  Cummins  amendment  was  in  itself 
proof  of  the  fact  that  a  different  liability  was 
intended  by  the  Carmack  amendment  and  was 
judicially  enforced.  The  irony  of  the  situa- 
tion may  be  gathered  from  the  majority 
opinion  where  it  states:  "We  recognize  the 
desirability  of  the  uniform  construction  of 
the  laws  of  each  of  the  several  states  of  the 
United  States,  with  the  construction  given  by 
tiie  supreme  court  of  the  United  States  to 
acts  of  congress  covering  the  same  subject- 
matter.  ...  It  would  be  necessary  for  the 
general  assembly  of  this  state,  if  it  desires 
uniformity  of  the  state  and  interstate  com- 
merce  laws,  to  amend  that  section  [8994-1] 
to  conform  to  the  provisions  of  the  Cummins 
amendment."  It  is  here  plainly  shown  that 
this  court  is  not'  now  following  the  construc- 
tion given  by  the  United  States  supreme 
court  to  a  similar  public  utility  statute; 
but  the  foregoing  quotation  imports  a  hope 
that  the  future  may  bring  forth  a  locus  poeni- 
tentiae,  whence  may  arise  a  due  regard  for 
uniformity  of  carrier  liability  under  similar 
federal  and  state  laws  and  a  more  ethical 
respect  for  the  decisions  of  our  highest  fed- 
eral court. 
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Comment  is  iiiftd&  in  the  opinion  from 
which  it  might  be  inferred  that  counsel  for 
the  defendant  in  the  trial  court  made  no 
special  objection  to  the  charge  of  the  court 
that  by  agreement  of  counsel  the  only  ques- 
tion left  for  the  jury  to  determine  was  the 
market  value  of  the  property.  Counsel  for 
the  defendant  could  not  do  otherwise.  After 
the  court  had  ruled  out  the  sole  l^gal  qnes« 
tion  in  the  clise,  to  wit,  that  the  recovery, 
as  a  matter  of  law,  should  [230]  be  limited 
to  the  sum  of  $100  for  the  loss  of  baggage, 
there  was  nothing-  left  for  the  jury  to  de« 
termine  but  the  sole  question  as  to  what  was 
the  actual  value  of  tiie  property.  After  the 
defendflint  had  rested  his  entire  case,  seeking 
to  limit,  under  the  conceded  facts,  the  damage 
in  the  sum  of  $100,  he  had  done  all  that  was 
necessary  to  safeguard  his  legal  rights. 


HOTE. 

The  reported  case  holds  that  a  nxle  of  » 
carrier,  filed  with  its  schedule  of  rates,  lin^« 
iting  the  amount  which  may  be  recovered  for 
the  loss  of  baggage  unless  the  value  thereof 
is  declared,  is  invalid  as  a  violation  of  a 
statute  relating  to  intrastate  commeroe  and 
similar  in  terms  to  the  "Carmack  Amend- 
ment" aa  that  act  stodd  prior  to  the  Cum* 
mins  Amendment  thereto  (see  4  Fed.  St.  Anut 
(2d  ed. )  50&) .  In  so  holding  the  court  refuses 
to  adopt  th^  construetion  given  to  the  feder- 
al act  prior,  to  its  Amendmesit,  and  so  inter- 
prets the  state  statute  as  to  make  it  conform 
to  the  federal  act  as  amended.  The  construc- 
tion of  the  Carmack  Amendment  is-  dis^susaed 
in  the  note  to  St.  Louis  Soutliwestern  E..  Co; 
V.  Alexander,  Ann.  Cas.  19153  77.  As  to  the 
validity  of  a  stipulation  in  a  railroad  ticket 
limitiii^  to  a  certain  amount  the  carrier's 
liability  for  baggage,  see  the  note  to  Gardiner 
V.  New  York  Cent.  eto.  R.  Co.  Ann.  Caa 
1912B  2&1« 
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Kew  York  Co^  of  Appeals — March  21,  1916. 
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Trial  —  Strikias  Out  Testimony  ->  Ne- 
cessity  of   prior   Objection. 

While  a  motion  to  strike  out   should  be 
made  after  testimony  is  given,  without  objec- 
tion, yet  where  the  first  answer  after  whieh 
AmL  Caa  ]/»t7ll.4-43. 
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objection  was  taken  was  unimportant,  and 
th£  objection  pointed  out  generally  that  de- 
fendant objected  to  all  such  testimony,  such 
objection  without  motion  to  strike  is  suffi- 
cient to  entijble  defendant  to  review. 

General  Objection  to  £videnoo  •-  Ef- 
fect. 

When  evidence  is  received  under  a  general 
objection,  the  ruling  will  not  be  held  erro- 
neous, unless  there  is  some  ground  v^hich 
eould  nol4  be  obviated,  though  it  had  been 
specified  or  unless  the  evidence  is  generally 
incompetent*  hence  a  general  objection  to  tes- 
timony by  a  surveyor  as  to  his  use  of  field 
notes  made  by  another  will  not  present  the 
question  that  such  evidence  was  hearsay,  for 
the  objection  might  have  been  obviated  by 
laying  a  proper  foundation  for  the  introduc- 
tion of  the  notes. 

ETidencie    -^   Field    Book    of    Deceased 

Survey  or. 

field  book  entries  made  by  a  deceased  wat'^ 
Teyor  for  the  purpose  of  a  uirvey  <m  whidi 
he  was  prolessionally  employed,  are  admissi- 
ble in  evidence,  being  made  in  the  discharge 
of  a  professional  duty;  henoe  on  proper 
foundation,  such  notes  may  bS  received  in 
evidence  and  another  surveyor  interpret  them. 

[See  note  at  end  of  this  case.] 

Trial    —     Objection     to     ETidence     — 
WaiTcr. 

Where  defendant  objected  to  a  surveyor's 
testimony  based  on  the  field  notes  of  an 
earlier  survey,  which  notes  were  uninteliigi^ 
ble  without  explanation,  the  fact  that  defei^* 
ant  soJbsequentl;^  permitted  the  notes  to  go 
into  evidence  without  objection  wiU  not  de- 
nrive  defendant  of  his  exception^  for  it  was 
the  obvious  purpose  of  defendant  to  permit 
the  notes  to  go  into  evidence  to  show  that 
they  were  unintelligible. 

Wightman  v.  Camphell,  161  N.  Y.  App. 
pi  v.  49,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Fourth  Judicial  Department. 

Action  by  Jam«s  C,  Wightmtf^n,  plaintiff, 
l^insjt  Thomas  W.  Campbell,  defendant. 
Judgment  for  plaintiff. in  trial  oourt.  Judg*- 
ment  affirmed  by  Appellate  Division  of  Su- 
premp  Co^rt.  J)efeadant  appeals.  The  facts 
a^  ^tated  in  t2»#  opinion.    Affirm  kou 

James  0.  Behring  for  appMIant, 
if.  A.  Leary  for  respcmdent. 

t48&]  PoiUND,  J. — Plaintiff,  who  is  eighty* 
six  years  of  age,  brings  this  action  in  eject* 
ment,  claiming  possession  as  tenant  l^  the 
curtesy  of  about  three-quarters  of  an  aere  of 
land  on  the  west  shore  oi  Lake  Keuka  in 
Yates  coanty,  on  which  the  defendant  has 
erected  a  small  [481]  oottage.  The. question 
is  as  to  ^'here  the  boundary  line  between  the 
lands  of  the  parties  is  located  with  reference 
to  the  present  outlet  of  Bassenood  creek.    To 
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answer  that  question  it  becomes  necessary  to 
locate  the  northeast  corner  of  the  farm  of 
James  Taylor  by  reference  to  the  outlet  of 
Basswood  creek  as  it  was  in  the  year  1861. 
Plaintiff  contends  that  Basswood  creek  then 
emptied  into  the  lake.  Defendant  contends 
that  the  stream  never  emptied  into  the  lake, 
but  that  it  emptied,  as  it  does  now,  into  a 
basin  some  rods  to  the  north  of  the  point 
where  plaintiff  locates  the  former  outlet. 
Many  witnesses  were  called  on  each  side.  The 
plaintiff's  witnesses  recalled  distinctly  the 
time  when  the  creek  ran  into  the  lake  and 
the  defendant's  witnesses,  whose  opportuni- 
ties for  observation  were  equally  good,  were 
certain  that  the  creek  never  ran  into  the  lake. 
The  learned  trial  justice  carefully  Instructed 
the  jury  how  to  test  the  credibilHy  of  a  wit- 
ness who  speaks  ''of  his  boyhood  days  and 
what  his  young  eyes  then  saw."  He  reminded 
them  that  human  recollections  vary  and  that 
they  must  determine  from  the  evidence  where 
the  northeast  corner  of  the  Taylor  farm  was 
located  in  18€1.  This  they  did  by  their  ver- 
dict in  favor  of  plaintiff.  The  judgment  ap- 
pealed from  should  be  affirmed,  but  a  state- 
ment of  our  reasons  therefor  seems  proper. 

Appellant  contends  that  the  judgment  must 
be  reversed  on  the  ground  that  material  error 
was  committed  in  receiving  the  evidence  of 
Lorimer  Ogden,  a  surveyor,  who  testified  how 
he  located  the  northeast  comer  of  the  Tay- 
lor farm  as  claimed  by  plaintiff,  with  the  aid 
of  certain  field  notes  made  in  the  year  1851 
by  Isaac  Arnold,  a  deceased  surveyor,  who  in 
his  lifetime  surveyed  farms  in  Yates  county 
and  vicinity.  Plaintiff  was  permitted  to 
prove  without  objection  that  Ogden  had  in 
the  year  1885  correctly  copied  the  original 
field  notes  of  the  Taylor  farm  produced  by 
Arnold's  son,  and  that  the  original  book  was 
lost  or  destroyed.  No  objection  is  made  to 
[482]  the  evidence  as  secondary  or  to  the 
competency  of  the  witness.  Plaintiff  then 
sought  to  have  Ogden  testify  that  he  took 
the  courses  from  Arnold's  survey  and  ran 
them.  Th^  following  question  was  asked  aiid 
answered : 

'*Q.  In  making  this  survey  you  followed 
those  courses,  did  you,  as  indicated  upon  Ar* 
nold's  notes? 

"A.  Yes,  sir.*' 

Defendant's  (Counsel  then  said:  '*We  object 
to  all  that  proof  as  incompetent,  inadmissible 
and  improper.".  The  objection  was  overruled 
and  exception  taken.  Then,  without  further 
objection  and  without  a  motion  to  strike  out 
either  the  answer,  ''Yes,  sir,"  given  before  the 
objection  was  made  or  the  answers  follow- 
ing, Ogden  testified  how  he  had,  with  the  aid 
of  the  notes,  run  the  lines  and  located  the 
disputed  corner  in  accordance  with  plaintiff's 
claim. 

(1)  When  an  objection  is  taken  after  the 
testimony  is  given,  a  motion  to  strike  out 


should  be  made  (Link  y.  Sheldon,  136  N.  T. 
1,  9,  32  N.  E.  506),  and  it  is  urged  that  de- 
fendant's failure  to  make  such  motion  de- 
prived him  of  the  benefit  of  his  exception. 
But  the  objection  here  was  to  furthm*  ref- 
erence to  the  field  notes  by  Ogden  in  giving 
his  testimony,  and  the  ruling  clearly  implied 
that  the  court  would  receive  suoh  evidence 
over  defendant's  objection  and  exception.  The 
answer  already  given  was  in  itself  unimpor- 
tant. A  motion  to  strike  out  was,  therefore, 
unnecessary,  and  the  failure  to  make  such 
motion  was  inconsequential.  The  objection 
pointed  out  generally  that  defendant  object- 
ed to  all  of  Ogden's  testimony  based  on  the 
notes,  and  it  was  suiBciait  to  give  defendant 
the  benefit  of  his  exception,  if  the  general  ob- 
jection was  good  and  sufficiently  definite. 

(2)  The  rule  is  well  settled  that  when  evi- 
dence is  received  under  a  general  objection, 
the  ruling  will  not  be  held  erroneous  unless 
there  is  some  ground  which  could  not  have 
been  obviated  if  it  had  been  specified,  or  un- 
less [483]  the  evidence  in  its  essential  na- 
ture is  incompetent.  (Tooley  v.  Bacon,  70  N. 
Y.  34.)  The  evidence  of  Ogden  was  clearly 
open  to  the  specific  objection  that  it  was 
hearsay  for  which  no  proper  foundation  had 
been  laid.  He  knew  nothing  of  the  location 
of  the  lines  he  was  testifying  about  except  as 
he  was  informed  by  the  memoranda  of  an- 
other. But  if  the  objection  had  been  made  in 
this  form,  it  could  have  been,  or  at  least  it 
might  have  been,  obviated  by  laying  a  proper 
foundation  for  the  introduction  in  evidence  of 
the  Arnold  notes. 

(3)  Field  book  entries  made  by  a  deceased 
surveyor  for  the  purpose  of  a  survey  on  which 
he  was  professionally  employed,  are  admis- 
sible in  evidence  as  being  made  in  the  dis- 
charge of  professional  duty.  (Stephen's  Di- 
gest of  the  Law  of  Evidence,  arts.  25,  27; 
Price  V.  Torrittgton  [1703]  1  Salk.  (Eng.) 
285;  Mellor  v.  V^almesley  [1M5]  2  Ch. 
(Eng.)  164;  Walker  v.  Curtis,  110  Mase.  98; 
People  y.  Holmes,  166  N.  Y.  540,  60  N.  E. 
249.)  If  the  proper  foundation  had  been  laid 
for  the  introduction  of  the  notes  in  evidence, 
as  easily  might  have  been  done  by  showing 
that  they  were  made  within  the  scope  of  pro- 
fessional employment,  and  the  notes  had  been 
put  in  evidence,  the  witness,  himself  a  sur- 
veyor and  competent  to  interpret  them,  could 
have  testified  therefrom  as  to  the  location  of 
the  boundary  lines  of  the  Taylor  farm,  and 
the  evidence  would  have  been  entirely  proper. 
The  general  objection  was,  therefore,  insuffi- 
cient to  abi1dg6  the  right  of  tiie  ^IsSatiff  to 
the  evidence  in  his  possession. 

(4)  Later  on,  when  defendant  had  the  case, 
the  record  discloses  that  the  Arnold  survey 
was  put  in  evidence  without  objection,  ap- 
parently by  the  court,  and  it  is  urged  that 
aoy  possible  error  in  the  previous  ruling  w«ii 
thereby  obviated.     <^  Murse  this  aurvey  in 
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In  Melior  v.  Walimslejr,  tupra,  the  defend- 
ants, on  a  question  as  to  the  location  of  a 
boundary  line,  tendered  in  evidence  a  field 
book  containing  calculations  and  memoranda 
made  by  a  surveyor  pursuant  to  a  contract 
to  make  a  survey  for  the  purpose  of  a  drain- 
age scheme,  with  one  not  a  party  to  this  ac- 
lion.  It  was  held  that  the  surveyor  being 
dead  and  it  having  been  his  duty  to  report 
not  only  the  ultimate  result  of  his  survey, 
but  also  to  record  everything  essential  to  the 
arriving  at  that  ultimate  conclusion,  and  if 
he  in  fact  did  so  contemporaneously,  the  rule' 
of  admissibility  applied. 

A  finding  that  field  notes  of  a  surveyor 
since  deceased  not  made  by  the  authority  or 
procurement  of  the  grantors  of  either  party 
to  the  action  were  not  admissible  to  prove 
the  location  of  a  boundary  line,  has  been 
held  to  be  proper.  Boston  Water  Power  Co. 
T.  Hanlon,  132  Mass.  493,  wherein  it  was 
said:  "The  demandant  contends  that  thev 
were  admissible  for  the  purpose  of  showing 
the  true  location  of  a  creek  which  was  the 
boundary  line  of  the  mill  corporation  under 
whom  the  demandant  claimed,  and  thus  its 
relation  to  what  was  known  as  the  Punch- 
Bowl  Road,  in  the  same  way  that  aneient 
maps,  plans  and  deeds  between  strangers  have 
been  held  admissible.  Sparhawk  v.  Bullard, 
1  Mete.  95;  Morris  v.  Callanan,  105  Mass. 
129;  Drury  r.  Midland  R«  Go.  127  Mass. 
671.  The  evidence  of  such  ancient  documents 
is  admitted  upon  the  ground  that,  although 
between  strangers,  they  are  of'  snoh  a  char- 
acter as  usually  aocompany  transfers  of  title 
or  acts  of  possession,  and  purport  to  form  a 
part  of  actual  transactions  referring  to  co- 
existing subjects  by  which  their  truth  can  be 
tested,  and  there  is  deemed  to  be  a  presump- 
tion that  they  are  not  fabricated.  But  plot- 
tings  for  plans  and  field  notes  are  memoranda 
only,  which  may  never  have  been  acted  on. 
They  are  preparations  for  a  transaction 
which  may  never  have  taken  place.  The  fact 
that  they  are  so  full  that  plans  could  be  made 
from  them  is  not  important;  they  still  lack 
the  element  which  makes  plans  admissible. 
Kor  are  they  admissible  as  the  declarations 
of  a  person  deceased.  The  rule  which  per- 
mits the  introduction  of  reputation  or  tradi- 
tion, or  declarations  of  persons  deceaseds  as 
to  matters  of  public  or  general  interest,  does 
not  extend  to  questions  of  private  boundary. 
Hall  T.  Mayo,  97  Mass.  416.  ...  We  are 
of  opinion  that  the  plottings  and  field  notes 
^vere  rightly  rejected,  which  was  the  only 
question  argued  before  us.^' 

Where  field  notes  are  admitted  under  the 
principle  of  res  gestae  it  must  be  shown  that 
they  were  made  contemporaneously  with  the 
work  done  on  the  ground,  and  in  the  course 
of  the  •nrreyor's   professional   work.     Gal- 
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braith  v.  Elder,  8  WjStts  (Pa.)  81;  Collins  v. 
Clough,  222  Pa.  St.  472,  16  Ann.  Cas.  871, 
71  Atl.  1077;  State  v.' Dayton  Lumber  Co. 
(Tex.)  159  S.  W..a91.  In  the  case  first  cited, 
an  action  of  ejectment,  there  were  offered  in 
evidence  certain  field  notes  made  by  one  who 
was  the  deputy  surveyor  of  the  county  and 
through  whom  the  parties  offering  the  notes 
derived  their  claim.  This  was  objected  to  on 
the  ground  that  it  was  self-serving  evidence, 
though  the  surveyor  was  proved  or  admitted 
to  be  dead.  Holding  the  notes  to  be  admis- 
sible, the  court  said:  "Nothing,  ...  I 
think,  is  more  common  than  to  admit  in  evi- 
dence the  field  notes,  made  by  a  deputy  sur- 
veyor in  his  lifetime,  who  is  dead  at  the  time 
of  their  being  offered,  upon  proof  being  first 
made,  that  the  notes  are  In  his  handwriting, 
and  that  he  had  warrants  in  his  hands  at  the 
time,  autliorizing  him  to  make  such  surveys 
as  the  notes  tend  to  prove  he  did;  and  where 
he  has  made  a  note  also  in  writing  at  the 
same  time^  showing  the  name  of  the  party 
for  whom  or  at  whoss  instance  he  has  made 
the  survey,  and  of  other  circumstances  con- 
nected with  it,  such  as  the  amount  of  the 
expenses  incurred  thereby  and  by  whom  paid, 
his  minutes  of  the  same  have,  I  believe,  been 
Caoeived  in  evidence  as  part  of  the  res  ges- 
taa" 

In  admitting  field  notes  under  the  res  ges- 
tae rule,  it  Was  said  in  State  v.  Dayton  Lum- 
ber Co.  (Tex.)  169  8.  W.  391:  "Field  notes 
of  surveys  made  at  the  same  time  by  the 
same  surveyors  are  admissible  as  part  of  the 
res  gestae.  'At  the  san^  time'  does  not  mean 
on  the.  same  day,  but  that  the  work  was  con: 
tinuous  from  day  to  day,  and  connected  as 
part  of  the  series  of  surveys  though  such 
wwrk  may  have  continued  for  many  days  or 
even  weeks  and  months.  But  field  notes  made 
by  a  subsequent  surveyor,  wherein  he  calls 
for  the  lines  or  comers  that  the  places  in- 
dicated by  his  calls,  such  declarations  are 
heajsay,  and  cannot  be  put  in  evidence,  un- 
less it  be  shown,  not  only  that  the  surveyor 
was  acting  in  his  official  capacity,  but  that 
he  is  dead  M  the  time  such  evidence  is 
offered.  The  party  against  whom  such  evi- 
dence is  offered  ought  to  have  the  privilege 
of  cross-examining  the  witoess  and  ascer- 
taining fi'em  him  how  he  found  and  located 
such  lines  or  corners." 

It  has  been  mentioned  as  a  requisite  to  the 
fldmissibility^f  the  field  notes  of  a  defteased 
surveyor  that  he  slionld  at  the  time  of  the 
survey  have  had  no  personal  interest  in  the 
establishment  of  the  boundaries  in  question. 
Smith  V.  Forrest,  49  N.  11.  230.  To  the  same 
effect  see  Morse  v.  Emery,  49  N.  H.  239, 
note;  Dugger  v.  McKesson,  100  N.  C.  1,  6 
8.  E.  746.  Compare  Oalbraith  v.  Elder,  8 
Watts  (Pa.)  81. 
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Physicians  and  Snrseons  •—  Malprae- 
tice  —  Snfficieney  of  Erldenee. 

Assuming  that  the  relation  of  patient  and 
physician  existed  between  plaintiff  and  de- 
fendants, the  evidence  was  sufficient  to  jus- 
tify the  jury  in  finding  that  the  physician 
failed  to  exercise  towards  the  patient  that 
degree  of  care  and  skill  which  the  law  re- 
quires. 

Relation  between  Pkjsioian  and  Pa- 
tient —  Worknian  Treated  at  Coni* 
pany  Hospital. 

Plaintiffs  employer  had  an  arrangement 
with  defendants,  physicians,  who  operated  a 
hospital  in  Cloquct,  by  which  the  employer 
deducted  a  certain  sum  each  month  from  the 
pay  of  each  employee,  and  turned  over  the 
sums  so  deducted  to  defendants,  who  agreed, 
for  such  compensation,  to  care  for  and  treat 
all  injured  employees  which  the  employer 
should  send  to  them.  Plaintiff  was  injured 
and  was  taken  to  defendants'  hospital  and 
treated  hy  them  under  this  arrangement.  It 
is  held  that  the  relation  of  patient  and  physi- 
cian existed  between  plaintiff  and  defendants, 
and  that  the  latter  owed  plaintiff  the  duty  to 
exercise  ordinary  care  and  skill  in  treating 
him. 

[See  Ann.  Cas.  1916A  259.] 

Workmen's  Compensation  Aets  —  Ef« 
feet  of  Settlement  —  Rights  of 
Workman  against  Tkird  Person. 

A  settlement  between  plaintiff  and  his  en^ 
ployer  under  the  workmen's  compensation  act, 
by  which  the  employer  was  released  from  all 
claims  on  account  of  the  injury  to  plaintiff, 
did  not  operate  as  a  settlement  or  release  of 
any  claim  for  malpractice  which  plaintiff 
might  have  against  the  physicians  who  treat- 
ed him. 

[See  note  at  end  of  this  case.] 

Damages  —  Blalpraetiee  of  Pkysieian 
—  IiZcessiTeness. 

The  damages  awarded  are  not  excessive. 
[See  Ann.  Gas.  1916G  1078.] 

Rnlings  on  Evidomoe  Approrod, 

Certain  rulings  of  the  trial  court  on  the 
admission  of  evidence  held  not  erroneous. 

Pkysieians  and  Snrgeons  —  Malprae* 
tioe  —  Znstmetions. 

The  trial  court  refused  to  instruct  the 
jury  as  requested  that  defendant  was  bound 
to  possess  and  exercise  only  the  reasonable 
degree  of  care  and  skill  possessed  and  exer- 
cised by  physicians  and  surgeons  in  similar 
localities  to  that  in  which  defendant  prao* 
ticed,  and  is  protected  from  the  charge  of 
negligence  if  he  adopts  and  uses  in  perform- 
ing an  operation  the  methods  in  use  among 
competent  surgeons  in  the  locality  in  which 
the   operation    takes   place.      In    its   general 


charge  the  court  instructed  the  jury  tlie  de* 
fendant  was  required  to  exercise  sudi  reason- 
able care  and  sldll  as  an  ordinary  physician 
or  surgeon  in  good  practice  would  exercinc* 
under  like  circumstances,  and  that  among  the 
circumstances  to  be  considered  was  the  loca- 
tion of  the  physician  in  Cloquet,  rather  than 
in  Duluth,  St.  Paul,  or  some  other  place.  It 
is  held  that  the  court,  in  refusing  to  give  the 
requested  instructions,  and  giving,  instead, 
the  instructions  quoted,  committed  no  rever- 
sible error. 

While  the  jury  was  being  selected  defend- 
ant's attorney  testified  that  a  certain  com- 
pany was  interested  in  the  defense  of  the 
case.  Defendant  was  then  sworn  and  asked 
if  this  was  true.  Held  that  it  was  not  preju- 
dicial error  to  overrule  an  objection  to  this 
question,  but  the  conduct  of  plaintiff's  coun- 
sel in  asking  the  question  is  disapproved. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Carlton 
county:     Danckb,  Judge. 

Action  by  Oust  Viita,  plaintiff,  against 
William  G.  Dolan  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendant  James  Fleming 
appeals.  The  facta  are  stated  in  the  opinion. 
Affirmed. 

Abboity  M^ioPherran,  Lewia  dk  QUhert  for 
appellant. 

Andrew  Nelson  and  Qeorge  B.  8foeeUu9  for 
respondent. 

• 

[12il]  Buifir,  J. — ^Defendants  were  partners 
as  physicians  and  surgeons  at  Cloquet»  Min- 
nesota. Plaintiff  claims  that  defendant  Dol- 
an, who  died  after  this  aetion  was  commenced, 
was  guilty  of  negligence  and  want  of  skill 
in  his  treatment  of  an  injury  received  by 
plaintiff.  The  trial  resulted  in  a  verdict 
of  $2,000  against  defendant  Fleming,  who  ap" 
peals  from  an  order  denying  his  motion  in  the 
altematiYe  for  judgment  notwithstanding  the 
verdict  or  a  new  trial. 

[130]  It  is  contended  that  the  verdict  Ib 
not  justified  by  the  evidence.  The  various 
grounds  for  this  contention  will  be  noticed 
later.  The  facts  are  not  mnch  in  dispute, 
and  the  evidence  justified  the  jury  in  finding 
them  to  be  as  follows: 

Plaintiff  was  in  the  employ  of  Johnson* 
Wentworth  Company  in  skidding  logs  near 
Cloquet.  February  5,  1914,  while  oigaged 
in  this  employment,  his  left  leg  was  fractured 
between  the  knee  and  ankle.  Defendantii 
operated  a  hospital  at  Cloquet  and  were  there 
engaged  in  the  practice  of  their  profession. 
Johnson-Wentworth  Company  and  defendants 
had  an  arrangement  by  which  the  company  de- 
duced  75  cents  per  month  fronr  the  pay  of 
each  employee,  and  turned  this  over  to  de- 
fendants, who  agreed  for  this  compensation 
to  care  for  and  treat  injured  employees  wiiich 
the  company  should  send  to  them.    Plaintiff, 
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after  kfft  injury,  received  «  ticket  from  his 
employer,  presented  it  to  defendants,  and  was 
taken  into  the  hospital  and  treated.  Upon 
this  state  of  facts  defendant  bases  a  claim 
that  the  relation,  of  physician  and  patient 
did  not  exist. 

Defendant  Dolan  attended  plaintiff.  The 
injured  leg  was  put  in  a  plaster  cast  and 
allowed  to  so  remain  for  a  period  of  eleven 
days.  The  cast  was  then  removed,  and  a  new 
one  put  on.  Soon  after  this  plaintiff  obeerved 
that  his  left  foot  turned  outward,  and  called 
Dr.  Dolan's  attention  to  this  condition,  which, 
however,  continued  to  exist  during  his  eleven 
weeks'  stay  at  the  hospital  and  existed  at 
the  time  of  the  trial.  The  cause  of  this 
everaion  of  the  foot  was  imperfect  approxi- 
mation of  the  fractured  ends  of  the  bones. 
Plaintiff  claimed  and  the  evidence  tended  to 
show  that  this  failure  to  get  a  straight  union 
was  due  to  the  omission  of  defendants  to  ap- 
ply an  extension  weight  to  the  injured  limb. 
Negligence  is  also  claimed  in  respect  to  their 
failure  to  use  a  '^fracture  box"  or  to  take  an 
X-ray  photograph  for  the  purpose  of  di- 
agnosis. The  evidence  leaves  no  doubt  that 
there  was  a  poor  result,  and  the  inquiry  on 
this  branch  of  the  case  is  whether  the  finding 
that  thia  was  due  to  negligence  or  want  of 
skill  on  the  part  of  Dr.  Dolan  is  sustained 
by  the  evidence. 

June  1,  1914,  plaintiff  and  his  employer, 
Johnson-Wentworth  Company,  agreed  upon  a 
settlement  for  the  injuries  by  plaintiff  in 
the  accident)  and  petitioned  the  court  far  its 
approval  under  the  terms  of  the  Workmen's 
Compensation  Act.  The  court  approved  the 
settlement  [ISI]  agreed  upon,  which  con- 
tained the  provision  that,  when  all  payments 
thereunder  have  been  made,  '^he  employer 
shall  be,  and  hereby  is,  released  from  all 
claims  on  account  of  said  Injury,  under  said 
act  or  otherwise."  The  claim  here  is  that  this 
settlement  released  the  employer  and  also 
the  defendant  from-  all  liability  for  negligence 
in  the  treatment  of  plaintiff's  injury. 

The  principal  contentions  of  defendant,  as 
indicated  in  the  above  statement  of  facts, 
are:  (1)  Assuming  that  the  relation  of 
physician  and  patient  existed,  the  evidence 
is  not  Bufncient*  to  justify  the  jury  in  finding 
that  the  physician  failed  to  exercise  that  de- 
gree of  care  and  skill  which  the  law  requires ; 
(2)  the  relation  of  physician  and  patient  did 
not  exist;  (3)  the  settlement  between  plain- 
tiff and  his  employer  bars  this  action;  (4) 
the  damages  are  excessive.  It  is  further 
claimed  that  there  were  prejudicial  errors  in 
certain  rulings  on  the  admission  of  e\'idenoe, 
and  in  refusing  to  give  certain  instructions 
requested  by  defendant  There  is  also  a  claim 
cf  misconduct  of  counsel. 

1.  We  have  said  that  there  is  little  doubt 
that  there  was  a  poor  result.  There  was 
not  a  good  union  of  the  fractured  ends  of 


the  bones;  this  resulted  in  a  permanent  ever- 
sion  of  the  left  foot,  and  the  ankle  and  knee 
joints  no  longer  operate  on  the  same  plane. 
In  consequence  of  these  conditions  plaintiff 
tires  very  easily  and  suffers  considerable 
soreness  due  to  the  twisting  of  the  limbs  in 
opposite  directions.  His  earning  capacity  is 
materially  and  permanently  lessened.  Two 
experienced  and  apparently  reputable  physi- 
cians and  surgeons  stated  positively  that  the 
result  was  not  good,  and  gave  their  opinions 
that  the  treatment  given  plaintiff  was  im- 
proper and  not  good  surgery.  They  testified 
that  a  fracture  box  should  have  been  employed 
to  hold  the  limb  in  a  proper  position,  and  an 
extension  weight  applied  to  draw  down  and 
overcome  muscular  contraction,  which  caused 
the  overlapping  of  the  fractured  ends  in  this 
case.  They  also  criticised  the  failure  of  Dr. 
Dolan  to 'take  an  X-ray  photograph  to  de- 
termine whether  the  approximation  of  the 
bones  was  correct.  Defendants'  experts  gave 
opinions  to  the  effect  that  the  treatment  was 
proper.  The  question  was  quite  plainly  one 
for  the  jury  to  decide,  and  we  feel  wholly 
unwarranted  in  saying  that  the  jury  was 
palpably  wrong  in  believing  the  expert  testi- 
mony of  plaintilTs  witnesses  rather  than  that 
of  defendants'  witnesses.  We  need  not  repeat 
what  was  [132]  said  in  Sawyer  v.  Berthold, 
116  Minn.  441,  134  N.  W.  120,  to  the  effect 
tiiat  an  expert  witness  may  base  his  opinion 
on  the  result  alone,  and  in  the  case  at  bar 
the  opinions  of  the  experts  that  the  treatment 
was  improper  were  based  on  the  testimony 
as  to  what  the  treatment  actually  was,  as 
well  as  upon  the  poor  result  achieved.  We 
must  hold,  assuming  that  the  relation  of 
physician  and  patient  existed,  that  the  evi- 
dence sustains  the  finding  of  the  jury  that 
the  physician  failed  in  his  legal  duty  toward 
the  patient,  and  that  this  was  the  cause  of 
the  poor  result.  We  do  not  see  that  Martin 
V.  Courtney,  75  Minn.  265,  77  N.  W.  813 ;  87 
Minn.  107,  91  N.  W.  487,  or  Staloch  v.  Holm, 
100  Minn.  276,  111  N.  W.  264,  0  IaII.A.  ( N.S. ) 
712,  are  at  all  decisive  of  the  present  case, 
or  that  anything  said  in  those  leading  cases 
is  of  assistance  to  the  defendant  here.  We 
fully  appreciate  the  elements  whidi  the  sur- 
geon has  to  contend  with  in  the  treatment 
of  his  patient,  and  the  injustice  often  involved 
in  a  charge  of  malpractice.  The  cases  referred 
to  so  fully  discuss  these  features,  as  do  cases 
from  other  jurisdictions  cited  by  defendant, 
that  we  can  add  nothing  of  value.  The 
present  case  is  simply  one  of  conflicting  ex- 
pert testimony,  with  nothing  in  the  facts  as 
to  the  treatment,  or  in  the  probability  or 
probative  force  of  the  evidence  for  defendant, 
that  i^'ould  make  the  granting  of  a  new  trial 
anything  less  than  a  usurpation  of  the  func- 
tions of  the  jury. 

2.  The  contention  that  the  relation  of  phy- 
sician and  patient  did  not  exist  between  de- 
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fondant  and  plaintifF  is  heaed  u|x>n  the  facte 
hereihbefore  stated  aa  to  the  arrangement 
under  which  plaintiff  was  admitted  to  the 
hospital  and  treated  by  defendants.  We  see 
nothing  in  these  facts  to  justify  a  decision 
that  defendants  did  not  owe  plaintiff  the 
duty  to  use  ordinary  care  and  skill  in  treats 
ing  his  injury.  It  is  true  that  Johnson- 
Wentworth  Company,  under  the  terms  of  the 
compensation  act,  was  required  to  provide 
medical  and  surgical  treatment  to  the  injured 
employee  during  the  first  90  days  of  his  dis- 
ability and  to  an  amount  not  exceeding  $100. 
But  we  are  unable  to  see  how  this  changes 
the  relationship  between  the  injured  employee 
and  the  physician  or  surgeon  employed,  or 
affects  the  duty  of  the  latter  to  the  former. 
It  may  be  true  in  a  sense  that  Doctors  Flem- 
ing and  Dolan  were  the  agents  of  the  employer 
for  the  purpose  of  minimising  the  results  of 
the  injury  and  shortening  the  period  of  dis- 
ability. Even  if  it  be  conceded  that  the 
employer  might  be  liable  [133]  for  the  negli- 
gence of  the  physicians  on  this  theory  of 
agency,  this  is  no  reason  why  the  physicians 
are  not  liable  directly  to  the  patient.  It  is 
not  material  that  plaintiff  did  not  know  the 
physicians,  engage  tiieir  services  himself,  or 
pay  the  setvioes  in  the  ordinary  way.  Plain- 
tiff in  fact  paid  for  medical  and  surgical 
treatment,  and  it  surely  can  make  no  differ- 
ence that  thia  was  by  monthly  deductions 
from  his  wages.  Indeed  it  is  the  law  that 
the  fact  that  a  physician  or  surgeon  tenders 
services  gratuitously  does  not  absolve  him 
from  the  duty  to  use  reasonable  care,  skill 
and  diligence;.  30  Cyc.  1673,  and  cases  cited. 
In  Du  Bois  v.  Decker,  130  N.  Y.  325,  29 
N.  E.  313,  14  L.R.A.  429,  27  Am.  St.  Rep. 
529,  it  was  held  that  a  physician  employed 
by  a  city  to  treat  patients  in  an  almshouse 
will  not  be  released  from  liability  to  a  patient 
therein  for  failure  to  exercise  ordinary  care 
and  skill,  although  he  is  paid  by  the  city  and 
not  by  the  patient.  We  do  not  think  that 
Johnson -Wentworth  Company  would  be  liabk) 
for  any  malpractice  or  negligence  on  the  part 
of  the  physicians  it  employed  to  treat  its 
employees.  Its  duty  was  discharged  when  it 
selected  »  competent  physician.  Youngs- 
town  Park,  etc.  8t.  R.  Oo.  v.  Kessler,  84  Ohio 
8t.  74,  95  N.  E.  609,  36  L.R.A.(N.8.)  50, 
and  cases  cited  in  the  note  to  this  case  as 
reported  in  Ann.  Cas.  1912B  933.  It  seems 
clear  thiit  the  physicians  in  the  case  at  bar 
owned  plaintiff  the  duty  to  exercise  ordinary 
care  and  skill  in  treating  his  injury,  and 
that  he  has  the  same  rights  and  remedies 
that  any  patient  has  against'  his  physician. 

3.  We  need  add  little  to  what  is  said  in 
the  preceding  paragraph  in  order  to  dispose 
of  the  ailment  that  the  settlement  under 
the  Workmen's  Compensation  Act,  by  which 
the  employer  was  released  from  ^'all  claims 


on  account  of  said  injury,"  operated   aa  m 
settlement  and  release  of  any  claim  the  em- 
ployee might  have  against  the  physicians  for 
malpractice.    The  employer,  as  we  have  seen, 
was  not  liable  to  the  employee  for  the  negli- 
gence of  the  physicians.    It  was  not  required 
to  compensate  plaintiff  for  damages  sustained 
by  their  malpractice^  and  the  settlement  did 
not   purport  to   include   any   such   element. 
This  is  not  contrary  to  the  well-known  rule, 
existing  before  the  compensation  act,   thai, 
where  one  is  injured   by   the  n^Ugence   of 
another  and  uses  due  care  in  the  aelection 
of  a  physician  or  surgeon,  the  wrongdoer  is 
liable  for  all  the  proximate  results  of   bis 
own  act,  although  the  injury  has  been  a^^ra- 
vated   [134]   by  improper  treatment  by   the 
physician.     It  by  no  means  follows  that  the 
one  whose  negligence  causes  the  original  in- 
jury is  liable  for  the  negligence  of  the  phy- 
sician employed  to  treat  it,  and  it  is  clearly 
not  true  that  the  physician  is  not  liable  to 
the  patient  for  siieh  negligence.     When    it 
appears,  as  it  clearly  does  here,  that  there 
is  a  liability  on  the  part  of  the  physician 
to  the  patient,  it  is  a  strain  to  hold  that  a 
settlement  between  the  injured  mam  and  the 
wrongdoer  for   the  injury   by  the  aoeident, 
whether  made  under  the  compensation  act  or 
outside  of   it»   includes  the  elaim  that   the 
injured  man  has  against  his  physician  for  a 
separate  and  subsequent  injury.     Defendant 
eites  numerous  cases  to  support  his  conten- 
tion, among  others  MoNamara  v.  iunertcan 
Fruit  Distributors,   Case   No.   159,  June   9, 
1914,  1  Dec.  Ind.  A.  0.   (Cal.)   138;  Favero 
V.  Board  of  Public  Library  Trusted,  Case  No. 
Ill,  July  3,  1914,  1  Dec  Ind-'  A.  C.   (Cal.) 
225;  Smith  v.  Coed  Talon  ColUery,  2  W.  C.  G. 
121;   Shirt  r.   Calico   Printers'   Assn.   2   B. 
•W.   C.   C.    342,   and   Beadle  v.   Milton,    114 
L.  T.  55,  5  W.  C.  C.  55.     The  only  one  of 
these  cases  that  has  anything  to  say  to  the 
point  involved  in  the  present  ease  is  Beadle 
V.  Milton,  and  what  is  said  in  that  case  is 
plainly  obiter  dictum.     In  Humber  Towing 
Co.  V.  Barclay,  5  B.  W.  G.  C.  142,  and  Rocca 
V.  Stanley  Jones  ii  Co.  7  B.  W.  C.  G.  101, 
both  decided  subsequently  to  Beadle  v.  Milton, 
the  dictum  in  the  latter  ease  is  plainly  over- 
ruled.    The  Humber  Tewing  Company  and 
the  Rocca  cases  distinctly  hold  that  an  em- 
ployer is  not  liable  under  the  English  Com- 
pensation  Act  for  disability  caused  by  the 
negligence  of  a  physician  who  treats  the  in- 
jury.    On  the  authority  of  these  cases,  as 
well  as  from  the  language  of  the  compen- 
sation act)  it  niust  be  held  that  Johnson -Went- 
worth Company  was  not  liable  ftorthe  disa- 
bility caused  by  defendants'  negligence  and 
that  the  settlement  between  that  company 
and  plaintiff  did  not  include  his  claim  against 
defendants  for  malpractice.     What  has  been 
said  also  disposes  of  the  claim  ef  error  in 


mV£A  V.  F£BHIKQ« 

1S2  Minn.  Its. 


«tl 


refusing  certftin  instnictiong  on  the  subject 
requested  by  d^endant. 

4.  We  need  not  further  dideuee  the  evt*- 
denee  in  order  to  justify  the  conclusion  we 
reach  that  the  verdict  is  not  excessive  within 
the  rules  that  guide  this  court  in  the  con- 
sideration of  this  question. 

5.  It  was  not  error  to  permit  questions  to 
the  experts  in  regard,  to  the  propriety  of 
taking  X-ray  photographs.  While  it  is  true 
that  this  was  [135]  not  specifically  alleged 
as  a  charge  of  negligence,  the  complaint  con- 
tained a  general  allegation  of  negligent  treat- 
menty  and  we  think  this  evidence  was  proper- 
ly reeeiTtdy  at  least  as  against  the  general 
objection  ''incompetent,  irrelevant  and  im- 
material." 

Error  is  assigned  in  sustaining  an  objec- 
tion to  a  question  asked  of  defendant  as  to 
whether  the  treatment  by  a  certain  otlier 
physician  of  a  fracture  in  another  case  was 
similar  to  that  employed  by  Dr.  Dolan  in 
the  case  at  bar.  That  this  ruling  was  proper 
is  plain,  bu^  it  ia  perhaps  not  so  clear  that 
the  trial  court  was  right  in  refusing  to  per- 
mit <Ma8fki«t>ta  tetUfy  that»  judgisg  fi^om 
his  obflervation  and  expexienee.  in  the  vicinity 
of  Clofuety  the  treatment  applied  by  Dr. 
Dolan  was  that  used  by  physicians  of  ord^ 
nary  care,  skill  and  caution  in  and  above  the 
vicinity  of  Oloquet.  We  think,  however,  that 
the  ruling  should  be  sustained,  on  tlie  ground 
that  the  standard  of  care  and  skill  was 
too  limited  by  the  question.  It  is  pot  the  law 
that  defendants'  cowhict  of  the  case  is*  to  bo 
judged  by  the  degrefe  of  sklli  and  care  exer- 
iised  by  other  physioians  in  the  same  village, 
and  we  hold  that  there  was  no  error  in  sus- 
taining the  objection.  The  question  is  further 
discussed  in  the  next  paragraph.  As  to  the 
other  rulings  on  the  admission  of  evidence 
that  are  assigned  as  error,  we  find  nothing 
to  merit  special  mention. 

6.  The  trial  court  refused  to  give  the  in- 
struction, requested  by  the  defendant,  which 
was  to  the  effect  that  defendant  was  bound 
to  possess  and  exercise  only  that  reasonable 
and  ordinary  degree  of  care  and  skill  possessed 
and  exercised  by  physicians  and  surgeons  en- 
gaged in  the  same  general  line  of  practice  in 
similar  looalities  to  that  in  which  defendant 
practised,  and  is  protected  frpm  the  charge 
of  negligence  if  he  adopts  and  uses  in  per- 
forming an  operation  the  methods  in  use 
among  competent  surgeons  in  the  locality 
in  which  the  operation  takes  place.  In  its 
general  charge  the  court  instructed  the  jury 
that  the  defendant  Dolan  was  required  to  ex- 
ercise such  reasonable  care  and  skill  as  an 
ordinary  physician  or  surgeon  in  good  stand- 
ing would  exercise  under  like  circumstances, 
and  that,  among  the  circumstances  to  be  con- 
sidered, was  the  location  of  the  physician  in 
Cloquet  rather  than  in  Duluth,  St.  Paul  or 
tome  other  place. 


The  decisions  la  tbia  state  do'^net  td«cli 
upon  the  queation  «f  the  locality  in  whioh 
the  physician  ^o*  surgeon  practises  as  affect- 
ing the  degsee  [136]  of  care  and  skill  he  is 
required  to  pOBBess  and  exercise.  Qetehell 
▼;  HiU,  1^1  Minn.  404;  Martin  v.  Courtney, 
7ft  Mimi.  255,  77  N.  W.  813,  87  Minn.  197, 
§1  N.  W.  487;  Henslin  ▼.  Wheaton>  91  Minn. 
219,  97  K.  W.  882,  64  L,R,A.  126,  108  Am. 
St.  Rep.  ft04,  1  Aan.  Oas.  19;  Stak)ch  v. 
Holm,  100  Miw.  276,  111  N.  W.  264,  9 
L.B«A.(N.S.)  712;  McOray  v.  Cobb,  180  Minn. 
434,  152  N.  W.  262,  158  N.  W.  786.  But  we 
do  not  understand  that  these  eases  commit 
this  court  to  the  rule  that  locality  is  im- 
material. The  authorities  ^ewbere  quite 
unifonniy  agree  that  soine  consideration  must 
be  given  to  the  question  of  locality,  although 
there  is  a  wide  divergence  ia>  the  views  of 
different  cearts  as  to  what  the  correct  rule 
as.  In  Pelky  v.  Palmer,  109  Mich.  561,  67 
N.  W«  561^  it  was  ftaid  that  the  character  of 
the  locality  or  neighborhood  in  whioh  a  phy^ 
mclaa  or  surgeon  pxaetiaes  has  an  important 
bearing*  upon  the  requisite  degree  of  skill. 
In  Small  v.  Howard^  128  Mass.  131,  8ft  Am. 
Hep.  -368,  the  oeurt  states  that  a  country 
surgeon  is  not  bound  to  the  exercise  of  that 
hig^  degree  of  art  and  skill  possessed  by 
eminent  suvgeons  living  in  large  cities  and 
making  a  specialty  of  the  practice  of  surgery, 
but  only  to  that  reasonable  d<%ree  of  learning 
and  skill  ordinarily  possessed  hf  others 
learned  in  his  proleesioA.  Seme  cases  seem 
to- state  the  law  as  in  the  refused  instniKtIevks, 
that  is,  that  the  physiciaii  or  surgeon  li  held 
only  to  that  degree  of  skill  and  learning  pos- 
sessed by  physicians  and  surgeons  of  the  par- 
ticular locality  where  he  practises.  Pike  v. 
Honsinger,  Iftft  K.  Y.  201,  49  N.  S.  760,  63 
Aiq.  St.  Rep.  656;  Gates  v.  Fleischer,  67 
Wis.  504,  30  N.  W.  674.  Other  cases  require 
the  exercise  of  that  degree. «f  learning  and 
skill  which  physicians  and  surgeons  prac- 
tising in  simiiar  localities  or  communities 
ordinarily  possess.  'Whitesell  v.  Hill,  101  la. 
629,  70  N.  W.  760,  37  L.R.A.  830;  Small  v. 
Howard,  supra;  Oramm  v.  ^oener,  '66  Ind. 
497;  Burk  v.  Foster,  114  Ky.  20,  1  Ann. 
Cas.  304,  24  Ky.  L.  Rep.  7^1,  69  S.  W. 
1096,  69  L.R.A.  277;  McCracken  v.  Smatliers, 
122  N.  C.  799,  29  S.  E.  854.  See  note  to 
Whitesell  v.  Hill  [101  la.  629,  70  N.  W. 
750]  37  L.R.A.  830;  note  to  Gillette  v. 
Tucker  [67  Ohio  St.  106,  66  N.  E.  86ft]  »8 
Am.  St.  657.  We  think  it  is  plainly  correct 
that  the  locality  in  which  the  physician  or 
surgeon  practises  must  be  considered  in  de- 
termining whether  he  has  the  requisite  skill 
and  learning,  but  we  do  not  think  that  he 
is  bound  to  possess  and  exercise  only  that 
degree  of  skill  and  learning  possessed-  by 
other  practitioners  in  the  same  locality,  if 
by  that  is  meant  the  same  village  or  city. 
If  the  same  general  locality  is  meant,  as,  for 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


[137]  ixMtaace,  the  northwest,  or  the  state, 
no  fault  could  be  fouiMl  with  such  a  rule. 
But  in  these  days  the  physiciAn  or  surgeon  in 
a  village  like  Cloquet  is  not  hampered  bj 
lack  of  opportunity  for  advancement.  Fre- 
quent meetings  of  medical  societies,  articles 
in  the  medical  journals,  books  by  acknowl- 
edged authorities,  and  extensive  experience  in 
hospital  work,  put  the  country  doctor  on 
more  equal  terms  with  his  city  brother.  He 
would  probably  resent  an  imputation  that  he 
possessed  less  skill  than  the  average  physician 
or  surgeon  in  the  large  cities,  and  we  are 
unwilling  to  hold  that  he  is  to  be  judged 
only  by  the  qualifications  that  others  in  the 
same  village  or  similar  villages  possess.  The 
instructions  requested  provided  too  narrow  a 
standard,  and  the  court  was  justified  in  re- 
fusing them,  and  giving  instead  the  instruc- 
tion that  among  the  circunratances  to  be  con- 
sidered was  the  location  of  the  physician  in 
Cloquet,  rather  than  in  Duluth,  St.  Paul  or 
some  other  place.  \ 

7.  The  claim  of  misconduct  of  counsel  is 
based  upon  the  action  of  counsel  for  plaintiff 
on  the  examination  of  projective  jurors  in 
calling  defendant  to  the  stand  and  asking 
this  question :  "And  is  it  true  what  counsel 
has  just  testified  to,  namely,  that  a  certain 
company  is  interested  in  the  defense  of  this 
case?"  Defendant  objected,  the  objection  was 
overruled,  and  the  ruling  is  assigned  as  error. 
We  are  unable  to  see  any  chance  that  defend- 
ant was  prejudiced  by  the  ruling,  as  the  faet 
that  defendant  was  insured  was  admitted, 
^ut  we  wish  to  express  our  emphatic  disap- 
proval of  the  conduct  of  plaintiffs  counsel  in 
calling  the  witness  and  asking  this  question 
after  counsel  for  defendant  had  admitted  the 
fact.  An  answer  to  the  question  could  add 
nothing,  and  could  serve  no  legitimate  pur- 
pose. 

Order  affirmed. 


NOTE. 

The  reported  case  holds  that  where  an  in- 
jured employee  is  sent  to  a  hospital  main- 
tained by  the  employer  and  is  there  im- 
properly cared  for  by  a  phyBician  connected 
with  the  hospital,  the  relation  of  phyeician 
and  patient  exists  so  as  to  sustain  an  action 
for  malpractice.  It  ia  further  held  that  a 
settlement  by  the  employee  with  the  employ- 
er under  a  workmen's  compensation  act  does 
not  release  the  former's  right  of  action  for 
malpractice.  The  liability  of  a  physician  for 
malpractice  as  afTected  by  the  abKcnce  of  a 
contractual  relation  between  himHclf  and  the 
patient  is  considered  in  the  note  to  Peterson 
V.  Phelps,  Ann.  Ca«.  3915A  267.  For  a  dis- 
cussion of  the  efTect  of  a  recovery  under  a 
workmen's   compensation    act   as    precluding 


recovery  against  a  thii4  persdm,  see  the  note 
to  Jacowicz  V.  Delaware,  eto.  B.  Co.  Ann. 
Caa.  1916B  1222. 
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MILWAUKEE  BOARB   OF 
UKBERWRITERS. 


Wisconsin  Supreme  Court — December  7,  1915w 


lei  Wis.  ei6;  165  y.  W.  19V. 


MnnieipiU  Corporatioaa  •—  Wbat  Goa* 
■titntea  —  Board  of  Fire  ITnder* 
mrritera. 

A  board  of  underwriters  organized  under 
St.  1913,  §  1922,  authoriring  the  formation 
of  such  boards,  is  not  a  municipal  corpora- 
tion. 


Bofinltion  of  Mnftlelpal  Covpormtl< 

A  municipal  eorporation  is  a  body  corpo- 
rate consisting  of  inhabiiaaia  ol  a  desig- 
nated area  created  by  the  legislature  with  or 
without  the  consent  of  such  inhabitants  for 
governmental  purposes  possessing  local  legis- 
lative and  administrative  power,  and  power 
to  exercise  within  such  area  so  much  of  the 
administrative  power  of  the  state  as  nay  be 
delegated  to  it  and  posseasing  limited  capac- 
ity to  own  aad  hold  property,  and  to  act  in 
purveyance  of  public  coaveniencea. 

Five  ZnansuMo  PMitsol  —  IdaMUty  for 
Tort. 

A  board  of  underwriters  organized  under 
St.  1013,  §  1922,  authorizing  the  formation 
of  such  boards,  is  not  a  charitable  corpora- 
tion free  from  liability  for  the  negligence  of 
its  employees,  because  engaged  in  protecting 
life  and  property  from  fire  through  Ita  pa- 
trols, since  such  furtherance  of  the  public 
interest  is  merely  incidental  to  the  aelfish 
motive  of  reducing  the  fire  riaka  of  ita  mem- 
bers as  underwriters. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:     Ksciiweileb,  Judge. 

Action  by  Harry  f.  Sutter,  administrator, 
plaintiff,  against  Milwaukee  Board  of  Fire 
I'nderwriters,  defendant.  Judgment  for  plain- 
tiff. Defendant  appeals.  The  facts  are  stated 
in  the  opinion.    Ai'FI&med. 

Qii4irle8y  Spence  d  Quarles  and  /.  A,  Fish 
for  appellant. 

Otjen  d  Otjen  for  respondent. 

[616]  Timlin,  J. — To  a  complaint  averring 
that  the  defendant  is  a  corporation  organized 
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and  exifftiiig  under  and  by  virtue  [^16]  oi 
ch.  146,  Laws  1872»  oh.  78,  Laws  1878,  and 
aecB.  1923,  1924,  192.'),  R.  S.  1878,  and  ooB- 
Uining  by  attached  esJiibits  the  articles  of 
incorporation,  by-laws,  and  rules  of  the  dc^ 
fendant,  and  also  an  arerment  in  sufficient 
form  that  one  of  defendant's  employees,  in 
discharge  of  the  duties  of  such  employment, 
negligently  caused  the  death  of  plaintiff's  in- 
testate, the  defendant  demurred.  The  demur- 
rer was  overruled,  and  this  appeal  from  the 
order  followed. 

Sec.  1922,  Stats.,  authorizes  any  three  or 
more  agents  or  underwriters,  lawfully  doing 
the  business  of  fire  insurance  in  any  city,  to 
become  incorporated  as  a  board  of  under- 
writers under  the  general  incorporation  laws 
of  this  state  for  the  usual  purposes  for  which 
sach  boards  are  established.  This  board  is 
permitted  to  establish  a  fire  patrol  in  any 
city  wherein  it  is  located.  The  patrol  is 
under  the  control  of  the  board.  It  is  made 
the  duty  of  the  patrol  "to  discover  and  pre- 
vent fires  and  to  save  and  preserve  life  and 
property  at  and  after  fires."  The  patrol  has 
the  right  to  enter  any  building  on  fire  or 
which  may  be  in  danger  of  taking  fire  ftom 
other  burning  buildings;  subject  to  the  con- 
trol of  the  chief  of  the  fire  department  of 
the  city.  The  corporation  may  impose  an 
assessment  on  its  members  to  pay  the  ex- 
penses of  maintaining  said  patrol.  Sees.  1923, 
1924,  1925,  Stats.  The  defendant  is  such  a 
corporation. 

The  first  contention  of  appellant's  counsel 
in  that  defendant  is  a  municipal  corporation. 
The  argument  in  support  of  this  is  more 
erudite  and  interesting  than  convincing.  It 
should  be  borne  in  mind  that  the  meanings 
of  words  change  with  time.  Archaic  defini- 
tions, except  when  they  relate  to  obsolete 
words  or  words  from  dead  languages,  which 
Words  are  no  longer  in  popular  use,  are  of 
little  value  in  arriving  at  the  meaning  of 
modern  statutes,  and  such  definitions  may  be 
very  misleading.  A  municipal  corporation  in 
Wisconsin  today  is  of  the  kind  mentioned  in 
art.  XI  of  our  constitution.  The  words  now 
mean  a  body  corporate  consisting  of  the  in- 
habitants [617]  of  a  designated  area,  created 
by  the  legislature,  with  or  without  the  con- 
sent of  such  inhabitants,  for  governmental 
purposes,  possessing  local  legislative  and  ad- 
ministrative power,  also  power  to  exercise 
within  such  area  so  much  of  the  administra- 
tive power  of  the  state  as  may  be  delegated 
to  it,  and  possessing  limited  capacity  to  own 
and  hold  property  and  to  act  in  purveyance 
of  public  conveniences.  It  seems  obvious  that 
the  defendant  is  not  such  a  corporation. 

The  defendant  further  contends  that  if  the 
corporation  is  not  a  municipal  corporation  it 
is  a  charitable  corporation  and  therefore  not 


responsible  for  the  n^ligence  of  its  servants 
in  carrying  out  the  public  duty  of  saving  life 
and  property  at  a  fire.  It  is  to  be  observed, 
however,  that  only  persona  who  have,  directly 
or  aa  representatives  of  others,  a  pecuniary 
interest  in  saving  property  and  in  preventing 
the  spread  of  fire,  are  eligible  as  members  of 
this  corporation.  Their  work  and  that  of 
their  servants,  while  it  advances  their  private 
interest,  also  advances  the  puMio  interest. 
This  is  not  an  unusual  concomitant  of  selfish 
acts,  as  a  little  reflection  will  show.  The 
defendant  is  clearly  not  a  charitable  corpora- 
tion, because  it  is  not  organized  under  ch. 
91,  Stats.  1913,  which  provides  for  the  or- 
ganization of  charitable  corporations.  Cor- 
porations whose  functions  are  apparently 
charitable  may  also,  it  is  true,  be  organized 
under  sec.  1771,  Stats.  Neither  is  it  a  busi- 
ness corporation  performing  charitable  duties. 
This  corporation  is  not  interested  in  saving 
life,  but,  ap[terently  in  order  to  harmonize  its 
efforts  with  that  of  the  regular  fire  depart- 
ment and  prevent  any  conflict  of  interest  or 
duty,  the  statute  imposes  duties  upon  the 
patrol  mentioned  similar  to  those  imposed 
upon  the  regular  fire  department  of  the  city. 
Effort  made  or  work  dune  in  furtherance  of 
private  interest  does  not  become  charity  be- 
cause such  effort  or  work  ai  the  same  time 
promotes  the  public  interest.  Charity  has 
been  many  times  defined  since  Saint  Paul 
gave  his  world-famous  definition  to  the  Corin- 
thians, but  no  definition  yet  attempted,  [618] 
we  think,  includes  the  work,  in  his  own  in- 
terest, of  the  great  inventor,  the  eminent 
physician,  or  the  corporation  (sec.  1494, 
Stats.)  for  the  prevention  of  horse  stealing, 
or  the  work  of  the  incorporated  detective 
agency.  Even  a  municipal  corporation,  when 
engaged  in  the  performance  of  duties  not  gov- 
ernmental, is  responsible  for  tlie  negligence 
of  its  servants.  Piper  v.  Madison,  140  Wis. 
311,  122  N.  W.  730,  133  Am.  St.  Bep.  1078, 
25  L.K.A.(N.S.)  239;  VVeisenberg  v.  Winne- 
conne,  66  Wis.  667,  14  N.  W.  871;  Mulcairns 
V.  Janesville,  67  Wis.  24,  29  N.  W.  565. 

A  municipal  corporation  loses  its  immuni- 
ty from  liability  for  the  acts  of  its  servants 
when  it  engages  in  other  than  governmental 
duties,  and  a  private  corporation  acquires  no 
such  immunity  when  it  engages  in  a  duty 
through  a  servant  employed  by  it  and  under 
its  direction  in  aid  of  its  private  interest, 
although  the  service  performed  might  be  gov- 
ernmental if  performed  by  a  municipal  corpo- 
ration and  by  a  public  officer.  Illinois  Steel 
Co.  v.  Novak,  184  III.  501,  56  N.  E.  966, 
84  111.  App.  641;  Dickson  Y.  Waldron,  135 
Ind.  507,  524,  34  N.  E.  506,  35  N.  E.  1,  41 
Am.  St.  Hep.  440,  24  L.R.A.  483;  King  v. 
Illinois  Cent.  R.  Co.  69  MUs.  245,  10  So.  42; 
St.  Louis,  etc.  R.  Co.  v.  Hacketi^  68  Ark.  381, 
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24  S.  W.  881,  41  Am.  St.  Rep.  105.  Looking 
at  the  question  from  the  viewpoint  of  prece- 
dent and  authority,  a  corporation  like  the 
defendant  has  been  held  liable  respondeat 
aitperior  in  Newcomb  v.  Boston  Protective 
Dept  161  Mass.  215,  24  N.  £.  30,  6  URJl. 
778;  Bates  v.  Worcester  Protective  I>ept.  177 
Mass.  130,  68  N.  E.  274,  and  Coleman  v.  New 
Orleans  F.  Ins.  Patrol,  122  La.  026,  16  Ann. 
Cas.  1217,  48  So.  130,  21  L.R.A.(N.S.>  810; 
all  of  which  were  cited  in  the  elaborate  opin- 
ion of  the  learned  circuit  judge  given  in  sup- 
port of  bis  decision  overruling  the  demurrer 
in  this  case.  The  following  oases  apparently 
announce  a  contrary  doctrine:  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  St.  624,  15  Atl.  663, 
6  Am.  St.  Rep.  746,  1  L.R.A.  417;  Ck^  v, 
East  Greenwich  F.  Engine  Co.  12  R.  L  202; 
Wood  V.  Quimby,  20  R.  I.  482,  40  Atl.  161. 
We  think  the  better  reason  is  with  the  Maaea* 
chusetts  and  Louisiana  eases. 
Bt  thb  Cai7aT.-*-Order  aifirmedi 
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liability  of  Fir«  JnmuTBMC^  Patvol  in 

Tart.  . 

The  only  recent  decision  other  than  the  re- 
ported case  which  passes  on  the  liability  of 
a  fire  insurance  patrol  in  tort  is  Rady  v. 
New  Orleans  F.  Ins.  Patrol,  126  La.  273,  52 
So.  491,  139  Am.  St.  Rep.  611,  wherein  the 
court  follows  Coleman  v.  New  Orleans  F.  Ins. 
Patrol,  122  La.  626,  16  Ann.'  Cas.  1217,  hold- 
ing that  a  6re  insurance  patrol  is  not  a  pub- 
lic charitable  corporation,  but  a  corporation 
organized  primarily  to  protect  the  property 
and  minimize  the  losses  of  its  members,  and 
is  liable  for  the  negligence  of  its  servants. 
To  the  same  effect  is  the  reported  case,  where- 
in it  is  also  held  that  a  fire  insurance  patrol 
is  not  exempt  as  a  municipal  corporation. 

In  Rady  v.  Fire  Ins.  Patrol,  supra,  it  was 
further  held  that  notwithstanding  the  fact 
that  both  the  fire  patrol  and  the  fire  depart- 
ment had  the  same  right  of  way,  the  former 
was  not  absolved  from  liability  for  injuries 
sustained  through  the  negligence  of  its  serv- 
ants. The  court  said:  "We  are  impressed 
with  the  very  able  argument  of  counsel  for 
defendant  as  to  the  proper  construction  of  the 
provisions  of  the  statute  giving  to  the  men, 
teams,  and  apparatus  of  the  fire  insurance 
patrol  the  same  right  of  way,  whilst  going 
to  a  fire,  as  the  fire  department  of  the  city. 
»Section  16,  Act  No  83,  p.  Ill,  of  1894,  pro- 
vides that  the  oificers  and  men  of  the  fire 
department,  with  their  apparatus  of  all  kinds, 
when  on  duty,  shall  have  the  right  of  way 
to  any  fire  and  in  any  highway^  street,  or 
avenue  over  any  and  all  vehicles  of  any  kind 
except  those  carrying  the  United  States  mail. 


and  alsa  a  penalty  against  peraona  owning  or 
driving  vehiclaa  and  cefusing  right  of  way, 
etc.  The  Act  of  1902  <Aeti>  1902,.  No.  115 » 
gives  to  the  defendant  the  same  right  of  way, 
and  it  is  argued,  therefore,  eq^al  rig^hta  of 
way.  Conceding  the  premises,  the  defend- 
ant's servants  are  not  dispensed  from  the  use 
of  ordinary  care  in  the  exercise  of  such  right 
of  way.  The  greater  the  danger,  the  greater 
should  be  the  care  to  avoid  eollisioiiB  with 
the  heavier  and  more  unwieldy  apparatus  of 
the  fire  department." 

But  on  a  subsequent  appeal  in  the  reported 
case,  Sutter  v.  Milwaukee  Boaxd  of  Fire  Un- 
derwriters,   164    Wis.    532,    160    N.    \V.    57, 
1034,  it  was  held  that  a  fire  insurance  patrol 
is  so  far  engaged  in  rendering  a  public  serv- 
ice that  it  may  be  given  by  an  ordinance  a 
right   of   way    in   the    streets   over    private 
vehicles.     The  oour^  said:    "In   the  present 
case  a  private  corporation  not  organized  for 
gain  is,  at  its  own  expense  and  in  pursuance 
of  legislative  authority,  assisting  the  city  in 
the  discharge  of  its  public  duty;  it  is  subject 
to  the  control  of  the  head  of  the  city   fire 
department  while  it  ia  discharging  that  duty; 
so  far  as  the  community  is  concerned  it  is 
practically,  a  public  agency  doing  a   public 
work  under  public  control.    The  city  cannot 
clothe  that  agency  with  immunity  from  its 
own  negligence,  but  no  reason  is  perceived 
either  in  law  or  morals  why  it  may  not  in 
the  interest  of  public  welfare  endow  it  with 
the    same   privileges    on    the    public    streets 
while  engaged  in  public  work  as  it  gives  to 
its  own  apparatus  and  employees  engaged  in 
the  same  work."    On  a  motion  for  a  rehearing 
it  was  said:     ''Special  complaint  is  made  of 
that  part  of  the  opinion  which  states  that  th« 
defendant   corporation   is   not   organized    for 
private  gain   and  that  it  was  assisting  the 
city  in  the  performance  of  a  public  duty.    It 
.is  said,  as  the  fact  is,  that  this  corporation 
is  formed  by  the  insurance  agencies  and  com- 
panies carrying  on  the  business  of  fire  insur- 
ance in  Milwaukee  for  the  purpose  of  main- 
taining adequate  rates»  and  correct  practices 
in  that  business,  and  incidentally  of  main- 
taining the  fire  patrols  in  question  for  the 
purpose  of  saving  property  ip  case  of  fire, 
and  thus   reducing  insurance  losses.     It  it 
said  that  these  are  selfish  rather  than  public 
purposes,  and  this  also  is  true.     It  is  not 
claimed,  however,  that  the   corporation  has 
any  capital  stock,  and  it  appears  affirmatively 
that  the  expenses  of  the  patrol  service  arc 
paid  by  assessment  on   the  members.     Per- 
haps it  was  not  a  happy  use  of  language  to 
say  that  the  defendant  was  not  organized  for 
private  gain,  although  it  was  strictly  accurate 
in  the  sense  that  no  dividends  or  other  money 
returns  would  ever  be  received  by  its  members 
from   it.     It  is,  however,  expected  that  by 
its  efforts  the  business  of  its  members  will 
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be  nibfltaBtially  benefited  in  various  waya. 
In  a  brood  sense  this  may  perhaps  be  called 
private  gain,  and  in  this  sense  the  defendant 
is  organized  for  private  gain.  It  is  not  per- 
ceived, however,  how  this  affects  the  situa- 
tion. The  defendant  in  seeking  to  discover 
and  prevent  fires  and  to  save  life  and  prop- 
erty at  fires  is  primarily  endeavoring  to  pro- 
tect its  own  business  interests,  very  much  as 
many  of  the  property  owners  who  became 
manbera  of  the  old-fashioned  volunteer  fire 
departments  were  primarily  moved  to  do  so 
in  order  to  protect  their  own  property;  but 
the  work  was  and  is  none  the  less  a  public 
work,  and  a  work  which  If  performed  by  the 
city  itself  would  be  governmental.  If  the 
service  be  governmental  in  its  nature,  the 
fact  that  the  defendant's  private  interest  pri- 
marily induoes  its  performance  cannot  logi- 
cally affect  the  queaiion  of  the  power  of  the 
city  to  protect  aad  aid  the  service  by  passing 
the  ordinance  in  question." 

The  status  of  a  fire  company  or  fire  insur- 
ance patrol  as  a  public  charity  within  the 
doctrine  ci  charitable  gifts  is  discussed  in  the 
note  to  Neptune  F.  Sngine,  etc.  Co.  v.  Board 
of  Education,  Ann.  Cas.  1917C  789. 
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Georgia  Supreme  Court — February  24,  1917. 

tntozleatlme    TAq^orw    —    Talidity    of 
Proliibitoxy  Iiaw. 

The  acts  of  the  general  assembly,  approved 
November  17,  and  November  18,  1916,  here- 
inafter called  the  prohibitory  laws  or  stat- 
utes (Georgia  Laws  Ex.  Seas.  1916,  pp.  77, 
90),  being  acta  to  prohibit  the  manufacture, 
sale,  keeping,  etc.,  of  intoxicating  liquors, 
and  containing,  among  other  proviBions,  an 
inhibition  against  keeping  intoxicating  liq- 
uors in  any  place  of  business  or  public  place, 
and  also  against  the  keeping  of  Huch  liquors 
m  excess  of  given  Quantities  in  any  place 
whatsoever,  are  a  valid  exercise  on  the  part 
of  the  legislative  body  of  the  police  powor. 

[See  2  Ann.  Cas.  98,  1  Am.  St.  Rep.  64.] 

Same. 

These  prohibitory  laws  are  not  unconstitu- 
tiooal  on  the  ground  that  they  hinder,  im- 
pede, and  interfere  with  the  power  of  Con* 
{{fess  to  rq^late  interstate  commerce. 
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These  laws  are  not  ex  post  facto  in  their 
character  nor  retroactive. 
Prohibition  of  Posaoaaioa  fov  Personal 

ITae.  * 

The  restriction  as  to  amount  of  intoxicat- 
ing liquors  that  a  citizen  is  allowed  to  keep 
in  a  building  uned  solely  as  a  dwelling  or 
residence  is  not  unconHtitutional. 

[See  note  ut  end  of  tU'ia  case] 
Confiaoation     of     Xiqtior     UnlawrfnUy 

Kept. 

Construing  these  prohibitory  laws  in  con- 
n<'ction  with  the  existing  laws,  liquors  of  the 
prohibited  classes  cannot  be  kept  at  all  in 
certain  places,  cannot  be  kept  m  excess  of 
limited  quantities  anywhere,  and  cannot  be 
sold;  and  where  such  liquors  are  kept  in 
excess  of  the  quantities  allowed,  the  keeping 
or  posaesaing  of  them  is  unlawful.  The  qual- 
ities of  property  theretofore  existing  in  them 
were  taken  away,  and  it  is  competent  for  the 
legislature  to  declare  that  they  may  be  seized, 
condemned,  and  destroyed  upon  order  of  the 
judge  of  uie  court  having  jurisdiction;  and 
such  provision  is  a  valid  exercise  of  the  po- 
lice power  of  the  state,  and  not  unconstitu- 
tioniu  on  the  ground  that  it  does  not  provide 
for  a  hearing. 

[See  2  Ann.  Caa.  245.] 

Btatntoa  —  Svbjoota  and  Titles  —  Pro- 
hibitioii  Law« 

The  act  approved  November  17,  1916  (Acts 
1916,  p.  77),  is  not  unconstitutional  on  the 
grouna  that  it  contains  matter  different  from 
what  is  expressed  in  its  title. 

[See  20  Aim.  Cas.  32S.] 

Words  and  P&vaaea  -*  'HJonatitntional 
Rlght.^ 

The  expresrion  ^'constitutional  right*' 
means  a  right  guaranteed  to  the  citizens  by 
the  constitution  and  so  guaranteed  as  to  pre- 
vent legislative  interference  therewith. 

Error  to  Superior  Court,  Richmond  county: 
Hammond,  Judge. 

Separate  actions  by  Matthew  Delaney,  P. 
C.  Carr,  E.  M.  Green,  and  A.  A.  Hett,  Jr., 
plaintiffs,  respectively,  against  J.  T.  Plunkett, 
defendant  in  each  action.  Judgments  for  de- 
fendant.    Plaintiffs  bring  error.     AffHuced. 

1547]  On  May  27,  1916,  Matthew  Delaney, 
P.  C.  Carr,  E.  M.  Green,  and  A.  A.  Hett,  Jr., 
each  presented  his  petition  prayitig  for  in- 
junction [548]  against  J.  T.  Plunkett,  sheriff 
of  Richmond  county.  Delaney  alleged :  That 
the  house  in  which  he  resided  was  a  dwelling- 
house  in  the  City  of  Augusta,  used  solely  as 
a  dwelling-house  by  him  and  his  family. 
"That,  having  been  notified  that  the  prohibi- 
tion law  of  the  State  would  go  into  effect  on 
the  iirst  of  May,  1916,  he  bad  stored  in  his 
said  residence,  in  the  attic  thereof,  and  sealed 
up,  the  following  described  spirituous  liquors: 
69  cases  whisky,  2  broken  cases  whisky,  17 
ten-gallon  jugs  of  whisky,  3  five-gallon  jugs 
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whisky,  34  casks  beer  (2  broken),  23  drums 
whisky,  one  half-barrel  wine, — remnants  of  a 
stock;  and  this  was  stored  at  said  house  for 
his  own  personal  us«,  and  for  service  of  such 
liquors  in  his  private  residence  in  social  inter- 
course such  as  he  might  determine,  and  was 
not  stored  there  at  such  residence  or  kept 
at  said  dwelling  either  for  sale  or  for  any 
unlawful  purpose  whatsoever;  nor  were  said 
liquors  bought  for  the  purpose  of  being  stored 
at  said  place  in  anticipation  of  said  law  going 
into  effect,  but  a  great  part  of  said  liquors  he 
had  on  hand  long  before  the  passage  of  the 
said  prohibition  law  by  the  General  Assembly 
of  Georgia  in  November,  1915."  Petitioner  is 
the  owner  of  the  personal  property  described; 
and  while  in  the  lawful  possession  of  the 
same,  on  May  27,  lOld,  ccfrtain  police  ofiieers, 
dtiring  his  absence,  came  to  his  residence, 
and,  exhibiting  some  warrant  of  search  to  his 
wife,  proceeded  to  search  the  house  under  the 
warrant,  removed  therefrom  the  liquors  de- 
scribed above,  and  carried  them  to  the  court- 
house of  the  county,  wher«,  pursuaat  to  the 
direction  of  the  chief  of  police,  the  liquors 
Were  delivered  to  the  sheriff,  to  be  disposed 
of  by  him  as  might  be  directed  by  the  judge 
of  the  city  court;  ind  thereafter  the  judge 
of  that  court,  without  a  trial  or  hearing, 
passed  an  order  directing  the  sheriff  to  dc; 
stroy  all  of  the  liquors.  Said  liquors  were 
purchased  in  pursuance  of  petitioner's  right 
as  a  citizen  of  the  United  States,  prior  to 
Hay  1,  1916»  and  to  be  med  in  his  own  pri- 
vate residence  in  ordinary  social  intercourse 
between  himself  and  his  friends,  for  which  no 
payment  was  to  be  made;  and  this  property 
has  been  illegally  removed  and  condemned, 
as  above  stated,  and  is  about  to  be  destroyed 
by  the  sheriff,  and  will  be  destroyed  unless 
he  is  enjoined.  Petitioner  has  never  been 
arraigned,  tried,  or  convicted  of  any  offense 
whatever  connected  with  or  touching  said 
liquors  or  any  other  whiskies. 

P.  C.  Carr's  petition  was  to  restrain  the 
sheriff  from  destroying  [549]  13  broken  bar- 
rels of  whisky,  56  barrels  of  whisky,  96  cases 
of  whisky,  1  barrel  of  gin,  one  demijohn  of 
gin  (broken),  and  one, broken  case  of  whisky. 
These  liquors  certain  police  officers  of  the  City 
of  Augusta,  on  May  18,  1916,  after  breaking 
into  a  private  building  appurtenant  to  the 
residence  of  Carr,  seized  and  delivered  to  the 
sheriff,  who  was  about  to  destroy  them  under 
an  order  of  the  judge  of  the  city  court.  Green 
and  Hett,  each  of  whom  had  in  his  possession 
numerous  casks  and  cases  of  the  prohibited 
liquors,  made  similar  complaints  against  the 
sheriff.  The  court  granted  a  temporary  re- 
straining order  in  eacli  case,  requiring  the 
sheriff  to  show  cause,  etc.  On  the  hearing 
the  sheriff,  without  filing  an  answer,  urged 
a  general  demurrer.  Upon  considering  the 
petition  and  the  demurrer  the  court  dissolved 


the  temporary  restraining  order  and  reftued 
the  injunction;  and  each  of  the  plaintiffs  ex- 
cepted. 

D.  a.  Fogarty,  C.  U.  d  H,  8.  Cohen,  W,  K. 
Miller,  fr'.  //.  Myers,  C.  -i.  Picquet  and  L.  L. 
Hattey  for  plaintiffs  in  error. 

W.  Inman  Curry  and  T.  B.  F elder  for  de- 
fendant in  error. 

Beck,  J.   {after  stating  the  facts). — ^It  it 
unnecessary  to  take  up  each  of  tlie  four  cases 
stated  above  and  deal  with  them  separately. 
Most  of  the  questions  raised  for  adjudication 
by  these  bills  of  exceptions  are   oommon  to 
all  of  the  cases,  and  a  question  raised  in  one 
or  more  of  the  bills  of  exceptions  which  is 
not  common  to  the  others  will  be  dealt  with 
separately.     Before  deciding  the  point  raised 
in  one  or  more  of  the  bills  of  exceptions,  that 
the  petitioner  had  not  vi<dated  the  provisionn 
of  the  act  approved  November  17,  1916,  which 
relates    to    intoxicating   liquors,    prohibitinL' 
the  manufacture,  sale,  keeping  etc.     (Georgia 
Laws,   Extraordinary  Session   1915,   p.   77  >. 
nor  the  provisions  of  the  act  approved  Xo- 
vermber    18)    1916,    relating   to    intoxicating 
liquors,   prohibiting   the  delivery,   reception, 
keeping,  etc.    (Greorgia  Laws,  Extraordinary 
Session,  p.  90),  we  will  consider  and  dispose 
of   the   contentions  that  these   two   statuteM 
(which  will  be  hereinafter  referred  to  as  tlie 
act    of    November    17    and    the    act    of    No- 
vember   18,    1915,    respectively,    and    as  th«- 
prohibitory  laws  or  statutes  when  the  two 
acts  are  considered  and  referred  to   collec- 
tively)   are   unconstitutional^  and   void,   be- 
cause in  material  particulars  they  are  offen- 
sive to  indicated  portiona  ol  the  State  and 
Federal  constitutions. 

Whether  the  prohibitory  acts  of  1915  are 
invalid  because  they  offend  the  provisions  of 
the    constitution    of   the    United    States,   or 
[550]   that  of  the  State  of  Georgia,  in  the 
particulars  indicated  in  the  pleadings  of  the 
plaintiffs,  depends  upon  whether  those  acts 
were  a  valid  exercise  of  the  police  power  of 
the  State.    The  right  of  the  State,  under  the 
police  power,  to  regulate,  restrain,  or  forbid 
the    manufacture    or    sale    of    intoxicating 
liquors  has  been  recognized  and  proclaimed 
by  the  courts  of  last  resort  in  many  of  the 
States   of   the   Union,   and  by  the   Supreme 
Court  of  the  United  States.    Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  S.  Ct.  273,  31  U.  S. 
(L.  ed.)    205;   In  re  Rahrer,  140  U.  S.  545, 
11  S.  Ct.  865,  36  U.  S.   (L.  ed.)   572;  Foster 
V.  Kansas,  112  U.  S.  201,  5  S.  Ct.  8,  97,  28 
U.   S.    (L.   ed.)    629;    Kidd  v.    Pearson,   12S 
tr.  R.  1,  9  S.  Ct.  6,  32  U.  S.    (L.  ed.^   84fi: 
Southern   Express  Co.   v.   Whittle,   194  Ala. 
406,  69  So.  652;  Ex  p.  Crane,  27  Idaho  671, 
151   Pac.   1006:    Glenn   v.  Southern   Express 
Co.  170  N.  C.  286,  87  S.  E.  136;  Preston  ▼. 
Drew,  33  Me.  558,  54  Am.  Dec.  639;  Hender- 
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Mft  T.  Heyward,  109  0a.  373,  34  8.  E.  690, 
47  LJLA.   366,   77   Am.   St.   Rep.   384.     In 
the  case  last  cited  it  is  said:     "That  the 
State  has  a  right  to  prohibit  absolutely  the 
sale  of  whisky  is  no  longer  an  open  question, 
either  in  this  court  or  in  the  Supreme  Court 
of  the  United  States.    .     .    .    Laws  prohibit' 
ing  the  sale  of  whisky  are  upheld  as  constitu- 
tional upon  the  ground  that  its  sale  is  against 
the  best  interests  of  the  public  at  large,  and 
is  a  business  which,  if  not  inherently  evil, 
is  of  such  a  nature  that  its  presence  is  a 
constant  menace  to  the  peace  and  good  onder 
of  society,  as  well  as  the  welfare  of  individ- 
uals.   If  this  be  true,  it  would  seem  to  follow 
that  the  State  might  enact  any  law  which 
would  effectually  prohibit  the  traffic."     An- 
other Georgia  case  laying  down  the  same  gen- 
eral  doctrine,  and  bearing  directly  or  indi- 
rectly upon  several  of  the  important  questions 
involved  in  this  record,  is  that  of  Cureton 
T.  State,  136  Ga.  660,  70  S.  E.  332,  49  L..R.A. 
(N.S.)    182.     In  the  case  of  U.  S.  ▼.  E.  C. 
Knight  Go.  166  U.  S.  1,  16  S.  Ct.  249,  39 
U.  S.    (L.  ed.)   325,  it  is  said:     "It  cannot 
be  denied  that  the  power  of  the  State  lo  pro- 
tect the   lives,   health,  and  property  of  its 
citizens  and  to  preserve  good  order  and  the 
public  morals,  'the  power  to  govern  men  and 
things  within  the  limits  of  its  domain,'  is  a 
power  originally  and  always  belonging  to  the 
States,  not  surrendered  by  them  to  the  gen- 
eral  government,  nor  directly  restrained  by 
the  constitution  of  the  United   States,  and 
wjsentially  exclusive."     It  is  unnecessary  to 
multiply  quotations  from  authorities  stating 
in  the  broadest  terms  the  scope  of  the  po- 
lice [551]  power  in  its  applicability  to  the 
subject  of  regulating  the  manufacture,  sale, 
and  keeping  for  sale  of  alcoholic  beverages. 
Forensic    battles   to   extend   and    limit   this 
power  have  been  fought  in  the  courts  of  laat 
resort  in  nearly  every  State  of  the  Union,  and 
in  the  Federal  courts.    So  far  as  relates  to 
the  sale  and  the  keeping  for  sale,  the  keeping 
in  public  places  and  the  manufacture  of  in- 
toxicating beverages,  the  disputes  which  have 
arisen  in  regard  to  these  subjects  have  very 
largely  been  settled.     Counsel  for  the  plain* 
tiffs  in   these  cases  recognize  this  fact,  but 
they  insist  that  certain  of  the  provisions  of 
the  prohibitory  statutes  of  1915  go  beyond 
the  permissible  limits  and  amount  to  a  de- 
struction of  rights  guaranteed  to  the  citizen 
under  the  State  and  Federal  constitutions. 

It  is  insisted  that  section  20  of  the  act  of 
November  17,  1915,  is  violative  of  the  four- 
teenth amendment  of  the  constitution  of  the 
TJnited  States,  which  provides  that  "No  State 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny  to 
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any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  And  it  is  also  con- 
tended that  the  said  acts  of  1916,  if  they  seek 
to  make  unlawful  the  keeping  of  alcoholic 
beverages  for  personal  use  and  social  purposes 
by  a  citizen  in  his  private  residence,  are  vio- 
lative of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  in  that 
they  deprive  him  of  his  property  without  due 
process  of  law,  no  provision  being  made  in 
said  acta  requiring  notice  to  him  and  due 
opportunity  to  be  heard  as  to  what  purpose 
said  prQperty  is  kept  and  why  it  should  not 
be  condemned.  It  may  be  thut  the  provision 
in  these  laws  which  prevents  the  keeping 
for  personal  and  domestic  use  and  social  pur- 
poses at  a  eitisen's  private  residence  is  drastic 
in  its  effects  and  constitutes  a  new  step  in 
l^slation  aimed  at  the  liquor  traffic  and  the 
use  of  aiooholio  liquors  as  a  beverage.  But 
We  eaanot  agree  with  the  contentions  of  the 
plaintiffs  that  the  acts  are,  on  the  grounds 
just  stated,  an  iElringement  of  any  of  the 
privileges  guaranteed  by  the  eonstitntion.  In 
the  ease  of  Mugler  v.  Kansas,  supra,'  Mr. 
Justice  'HaTlan,  delivering  tha  opinion  of  the 
court,  saide  "In  the  Licesae  Gases,  5  How.. 
504,  12  U.  6.  (L.  ed.)  256,  the  qnestion  was, 
wtiether  certain  statutes  of  Massachusetts, 
Rhode  laland,  and  New  Hampshire,  relating 
[552]  to  the  sale  of  sptritiiotts  liquors,  were 
repugnant  to  the  con^tution  of  the  United 
States. '  In  determining  that  quest um,  it  be- 
came necessary  to  inquire  whether  theve  was 
any  conflict  between  the  exercise  by  Congress 
of  its  powers  to  regulate  commsrce  with  iofr^ 
eigh  countries,  or  among  tiie  several  States, 
and  t^e  exercise  by  a  State  of  what  are  called 
police  powers.  Although  the  members  of  the 
eottrt  did  not  fully  agree  as  to  the  grounds 
upon  which  the  decision  shoitld  be  placed, 
they  were  unanimous  in  liolding  that  tlie-staA- 
vtes  then  under  examination  were  not  incon- 
siileiii  with  the  constitution  of  the  United 
Spates,  or  wHh  any  act  of  Congress.  Chief 
Justice  Taney  said:  If  any  State  deems  the 
retail  and  internal  traffic  in  ardent  spirits 
infurious  to  its  citizens,  and  ealeulated  to 
produce  idleness,  vice,  or  debauchery,  I  see 
nothing  in  the  constitution  of  the  United 
States  to  prevent  it  from  regulating  and  re- 
straining the  traffic,  or  from  prohibiting  it 
altogether,  if  it  thinks  proper.'  (p.  577.) 
Mr.  Justice  McLean,  among  other  things, 
said:  'A  State  regulates  its  domestic  com- 
merce, contracts,  the  transmission  of  estates, 
real  and  personal,  and  acts  upon  all  internal 
matters  which  relate  to  its  moral  alid  politi- 
cal welfare.  Over  these  subjects  the  Federal 
government  has  no  power.  .  .  .  The  ac- 
knowledged police  power  of  a  State  tetends 
often  to  the  destruction  of  property.  A 
nuisance  may  be  abated.  Everything  prejix- 
dicial  to  the  health  or  morals  of  a-  city  may 
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be  remoTed.'  (pp.  568,  589.)  Mr.  Justice 
Woodbury  observed:  *How  can  they  [the 
States]  be  sovereign  within  their  respective 
spheres,  without  power  to  regulate  all  their 
internal  commerce,  as  well  as  police,  and  di- 
rect how,  when,  and  where  it  shall  be  con- 
ducted in  articles  intimately  connected  either 
with  public  morals,  or  public  safety,  or  the 
public  prosperity t'  (p.  628.)  Mr.  Justiee 
Qrier,  in  still  more  emphatic  language,  said: 
*The  true  question  presented  by  these  cases, 
and  one  which  I  am  not  disposed  to  evade, 
is  whether  the  States  have  a  right  to  prohibit 
the  sale  and  consumption  of  an  article  of 
commerce  which  they  believe  to  be  pernicious 
in  its  effects,  and  the  cause  of  disease,  pau- 
perism and  crime.  .  .  .  Without  attempt- 
ing to  define  what  are  the  peculiar  subjecta 
or  limits  of  this  power,  it  may  safely  be  af- 
firmed, that  every  law  for  the  restraint  and 
punishment  of  crime;,  for  Hie  preservation  of 
the  publie  peace,  health  and  morals,  must 
come  within  this  category,  ...  It  is 
not  necessary,  for  the  sake  [5933  of  justify- 
ing the  State  legislation  now  under  consid- 
eration, to  array  the  appalling  stalisti^s  of 
;Bi8^i*y,  panperisni,  and  crime,  which  have 
their  origtai  in  the  use  or  abuse  of  ardent 
spirits.  The  poliee  power,  which  is  exclusive- 
ly in  the  States,  is  alone  competent  to  the 
correction  of  these  great  evils,  and  all  mfiiis- 
vres  of  restraint  or  prohibition  necessary  to 
effect  the  purpose  are  within  the  scope  of 
that  authority.'  <  pp.  631,  632.)  ...  It 
19,  howeveif,  contended  that,  altiiongh  the 
State  may  prohibit  the  manufacture  of  in- 
toxicating liquors  for  sale  or  barter  within 
her  limits,  lor  general  use  as  a  beverage,  'no 
convention  or  legislature  has  the  right,  un- 
der our  form  of  government,  to  prohibit  any 
citizen  from  manufacturing  for  hie  own  use, 
or  for  export,  or  storage,  any  article  of  food 
or  drink  not  endangering  or  affecting  the 
rights  of  others.'  The  argument  made  in  sup- 
port of  the  lirst  branch  of  this  propoaitian, 
briefly  stated,  is,  that  in  the  implied  compaot 
between  the  State  and  the  eitizen.  certain 
rightff  are  reserved  by  the  latter,  which  are 
guarknteed  by  the  constitutional  provision 
protecting  persons  against  being  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law,  and  with  which  the  State  cannot  in- 
terfere; that  among  those  r%hts  is  that  of 
manufacturing  for  one's  use  either  food  or 
drink;  and  that  while,  according  to  the  doc- 
trines of  the  Commune,  the  State  may  con- 
trol the  tastes,  appetites,  habits,  dress,  food, 
and  drink  of  the  people,  our  system  of  govern- 
ment, based  upon  the  individuality  and  in- 
telligence of  the  citizen,  does  not  claim  to 
control  him,  except  as  to  his  eondilot  to 
others,  leaving  hira  the  sc^e  judge  as  to  all 
that  only  affects  himself.  It  tvill  be  observed 
that  the  proposition,  and  the  argument  made 
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right  to  manufacture  drink  for  one's  personal 
use  is  subject  to  the  condition  that,  such  man- 
ufacture does  not  endanger  or  affect  the  rights 
of  others.  If  such  manufacture  does  preju- 
dicially affect  the  rights  and  interests  of  the 
community,  it  follows,  from  the  very  premises 
stated>  that  society  has  the  power  to  protect 
itself,  by  legislation,  against  the  injurioxis 
consequences  of  that  business." 

We  have  made  the  foregoing  lengthy  quo- 
tation from  the  opinion  of  the  court  in  the 
Mugler  case,  because,  in  aa  orderly  and  logical 
way,  it  leads  up  to  and  shows  what,  in  the 
writer's  opinion,  would  be  the  correct  ans^ver 
to  one  of  the  most  serious  questions  made  in 
this  record;  that  is,  can  the  legislature  pro- 
hibit, under  penalties,  [564]  the  keeping  of 
intoxicating  liquors  in  a  citizen's  residence 
for  his  own  consumption?    If  the  conclusion 
reached  by  the  writer  of  the  opinion   from 
which  the  extract  above  is  taken,  and  stated 
in  the  last  sentence,  that  is,  "If  such  manu- 
facture does  prejudicially  affect  the   rights 
and  interests  of  the  oonununity,  it  follows, 
from  the  very  premises  stated,  that  society 
has  the  power  to  protect  itself,  by  legislation, 
against  the  injurious  consequences   of   that 
business,"  then  it  is  competent  for  the  leg- 
islature, in  the  exercise  of  the  police  power, 
to  forbid  a  citiz^   from  keeping  a.lcoholic 
liquors  for  his  own  use.    The  property  right 
in  a  subject-matter  of   police  Regulation  is 
always  subject  to  a  legislative  exercise  of 
the   police   power   over   that  subject-matter. 
The  manufacture  for  one's  own  personal  use 
could  hardly  be  more  legitimately  a  subject 
of  prohibition  legislation  than  the  keeping 
for  one's  own  use.    That  the  right  to  manu- 
facture for   one's  personal   use  or  to  keep 
for  one's  personal  use  is  a  right  protected 
by   the  constitution    against   legislative  in- 
terference must  be  .based  upon  the  ground  that 
such   manufacture  «r  keeping  does   not  in- 
juriously affect  the  rights  -  and  interests  of 
the   community   and  the  other  members  of 
society,  and  that  the  prohibition  against  the 
personajl   use   or  manufacture   can   have  no 
rational  relation  to  the  subject  of  IcglsIatioD 
designed  to  prevent  the  sale  and  conpumntion 
of  liquors,  which  the  legislature  believed  to 
be  pernicious  in  their  effects,  and  the  causes 
of  disease  and  crime. 

Whatever  may  be  the  truth  of  the  conten- 
tion, upon  the  one  hand,  that  alcoholic  bev- 
erages are  injurious  and  pernicious  in  their 
effects  upon  the  mind  and  body  of  the  con- 
sumer, and  the  contention,  upon  the  other 
hand,  that  such  liquors  have  food  value  and 
a  used  in  moderation  they  may  be  promotive 
of  health,  and  that  the  temperate  use  of  such 
drinks  is  not  a  menace  to  society,  we  are 
not  bound,  for  the  purposes  of  this  decision, 
to  eonoern  ourselves  seriously  with  these  con- 
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siderations.  Upon  tke  qaMtion  whether  or 
not  the  use  of  alocAolic  bevemgee  by  a  cam* 
mnnity  is  pernicious  and  productive  of  vice, 
crime,  disease,  and  pauperism,  it  must  be 
conceded  that  the  members  of  the  legislative 
body  were  authorized,  by  a  knowledge  of  facts 
which  are  the  common  possession  of  intelli- 
gent and  reading  men  and  women  in  every 
commnnity,  to  conclude  that  the  consumption 
of  ardent  spirits  was  productive  of  the  evils 
attributed  to  them.  That  being  true,  they 
had  a  right  to  deal  [S55]  with  the  subject  el 
prohibiting  the  use  of  ardent  spirits,  in  the 
exercise  of  the  police  power.  And  to  take 
one  other  important  step,  whatever  may  be 
the  opinion  of  any  private  individual  upon 
the  subject,  it  was  also  a  question  for  the 
legislature  to  settle,  in  view  of  the  conunon 
knowledge  as  to  the  effset  of  even  partial 
intoxication  of  an  individual  man  or  woman 
upon  their  conduct  while  in  that  condition, 
whether  or  not  the  prevention  of  eoneumption 
by  an  individtial,  in  his  residence  or  in  a 
private  place,  did  not  bear  a  logical  relatsea 
to  laws  intended  to  conserve  the  morals  and 
guarantee  the  safety  of  tAie  public  And 
again,  if  the  prevention  of  the  eonsomptioii 
of  ardent  spirits  in  private  was  <me  to  be 
considered  and  acted  upon  in  the  perfection 
of  effective  laws  upon  ihe  subject  of  the 
consumption  of  liquors,  then  the  keeping  of 
intoxicating  liquors  by  an  individual  in  his 
residence  or  in  his  office  or  in  some  pubSio 
place  also  bore  a  direct  relation  to  the  same 
question,  which  affeets  the  piiUic. 

One  objection  frequently  urged  to  the  pass- 
age of  prohibitory  statutes  like  those  in 
question  in  this  case  is,  that  such  prohibitory 
laws  do  not  in  fact  prohibit.  The  legisla* 
tive  body  might  well  have  concluded  that 
the  keeping  of  alcoholic  liquots  in  any  place, 
however  private,  was  one  of  the  effective 
means  of  renioving  the  defect'  in  pyohibitOry 
statutes  just  infdicated.  In  the  cas9  of  Purity 
Extract,  etc.  Co.  v.  Xrvnch,  226  U.  S.  192;  38 
8.  Ct.  44,  67  U.  8.  (L  ed.)  184,  it  is  said: 
'*That  the  State  in  the  exercise  of  its  poiiee 
power  may  prohibit  the  selling  of  intoxicat* 
ing  liquors  is  undoubted.  Bartemeyer'v. 
Iowa,  18  Wall.  129,  21  U.  8.  (L.  ed.)  929; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  8; 
25,  24  U.  8.  (L.  ed.)  «99;  Mugler  v,  Kansas, 
123  U.  8.  823,  8  S.  Ct.  278,  31  U.  8.  (L.  ed.) 
205  [supra];  Kidd  v.  Pearson,  128  U.  S.  1, 
9  8.  Ct.  6,  32  U.  8.  (L.  ed.)  346  [supra]; 
Crowley  v:  Christensen,  137  V.  8.  88,  11 
8.  Ct.  13,  34  U.  8.  (L.  ed.)  620.  It  is  also 
well  established  that  when  a  State,  exerting 
its  recognised  authority,  undertaices  to  sup* 
press  what  it  is  free  to  regard  as  a  public 
evil,  K  may  adopt  sndi  measures  having  rea- 
sonable relation  to  that  end  as  it  may  deem 
necessary  ih  order  to  make  Its  action  effective. 
It  does  not  follow  that  because  a  transaction 
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separately  isonaictered  ii  innocuons  it  may  not 
be  included  in  a  prohibition  the  scope  of 
which  is  regarded  as  essential  in  the  legislar 
tive  judgment  to  accomplish  a  purpoee  within 
the  admitted  power  of  the  government.  Booth 
V.  Illinois,  184  U.  S.  425,  22  8.  Ct.  425,  46 
U.  S.  (L.  ed.)  623;  Otis  v.  Parker,  187  U. 
8.  606,  [556]  23  8.  Ct.  168,  47  U.  S.  (L.  ed.) 
333;  Ah  Sin  v.  Wittman,  108  U.  S.  600, 
604,  25  8.  Ct.  756,  49  U.  8.  (L.  ed.)  1142; 
New  York  v.  Hesterberg,  211  U.  8.  32,  29 
8-  Ct.  10,  53  U.  S.  (L.  ed.)  75;  Murphy  v. 
California,  225  U.  8.  623,  32  8.  Ct.  697,  56 
U.  S.  (Ii.  ed.)  1229,  41  L.R.A.(N.S.)  153. 
With  the  wisdom  of  the  eoLerciae  of  that 
judgment  the  court  has  no  concern;  and 
unless  it  clearly  appears  that  the  enactment 
has  no  substantial  relation  to  a  proper  pur- 
pose, it  cannot  ht  said  that  the  limit  of  leg- 
islative power  has  been  transcended. .  To  hold 
otherwise  would  be  to  substitute  judicial  opin- 
ien  of  expedienoy  for  the  will  of  tiie  legisla- 
tare^  a  notion  foreign  ta  our  eonstitutional 
system.  ...  A  strong  illustration  of  the 
extent  of  the  power  of  the  State  is  found 
in  l^ilz  V.  HesUrberg,.211  U.  8.  31,  29  S.  Ct. 
10,  5S  U:  6.  <L.  ed.)  75.  The  State  of  New 
York  by  its  forest,  iiflh,  and  game  law  pro- 
hibited the  possession  of  certain  game  during 
the  dosed  aeaaon.  The  statute  covered  gajne 
coming  Irom  without  the-  Statsu  It  8|»peared 
that  Sils  was  diavged  with  the  possession 
of  plover  and  grense  which  had  been  lawfully 
tsiken  abroad  during  the  open  season  and 
had  been  lawfully  broiaght  i&tk»  the  State; 
that  these  game  birds  were  varieties  difi[erent 
from  those  known  aa  plover  and  grouse  in 
the  State  of  New  York;  that,  although  of  the 
same  families,  is  form^  siae,  eolor»  and  mftrk- 
ings,  they  could  readily  be  distinguished  from 
the  latter;  and  that  they  were  wholesome  and 
valuable  articles  of  food.  This  QOMrt  alSrmed 
the  <)eBviotion,  signing'  (p.  40))  ^Xt  is  in- 
sisted that  a  method  of  inspection  can  be 
established  whieh  will  distinguish'  the  import- 
ed game  from  that  of  the  domestic  variel^, 
and  prevent  confusion  in  its  handling'  and 
selling.  That  such  game  can  be  distinguished 
from  domestic  game  has  been  disclosed  in 
the  record  in  this  case,  and  it  may  be  that 
such  inspection  lawa  would  be  all  that  would 
be  required  for  the  protection  of  domestic 
game.  But,  subject  to  constitutional  limita- 
tibns^  the  legislature  of  the  State  is  autho- 
rized to  pass  measures  for  the  protection  of 
the  people  of  the  State  in  the  exercise  of  the 
police  power,  and  is  itself  the  judge  of  the 
necessity  or  expediency  of  the  means  adopt- 
ed.' "  It  is  well  reasoned,  in  the  case  last 
referred  to,  that  it  was  competent  for  the 
legislature  of  the  named  State  to  recognize 
the  difficulties  besettmg  the  administration  of 
laws  aimed  at  the  prevention  of  traffic  in 
intoxicants;    and  it  «was  also  said,   in  the 
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same  oonnection :  '*The  State,  within  the 
limits  we  have  stated,  must  decide  upon  the 
measures  that  are  needful  for  the  [557]  pro- 
tection of  its  people,  and,  having  regard  to 
the  artifices  wliicli  are  used  to  promote  the 
sale  of  intoxicants  under  the  guise  of  in- 
nocent beverages,  it  would  constitute  an  un- 
warrantable  depai-ture  from  accepted  prin- 
ciple to  hold  that  the  prohibition  of  the  sale 
of  all  malt  liquors,  including  the  beverage  in 
question,  was  beyond  its  reserve."  In  the  case 
of  Silz  V.  Plesterbcrg,  211  U.  S.  31,  211  U. 
S.  31,  29  S.  Ct.  10,  53  U.  S.  (L.  ed.)  75 
(supra),  where  it  was  held  to  be  within  the 
police  power  of  the  State  to  prohibit  the 
possession  of  game  during  the  closed  season, 
even  if  brought  from  without  the  State,  the 
court,  in  addition  to  what  has  been  quoted 
above,  said :  "In  order  to  protect  local  game 
during  the  closed  season  it  has  been  found 
expedient  to  make  possession  of  all  such  game 
during  that  time,  whether  taken  within  or 
without  the  State,  a  misdemeanor.  In  other 
States  of  the  Union  such  laws  have  been 
deemed  essential,  and  have  been  sustained  by 
the  courts.  Rotli  v.  State,  51  Ohio  St.  '209, 
37  K.  E.  259,  46  Am.  St.  Rep.  566;  £x  p. 
Maicr,  103  Oal.  476,  37  Pac.  402,  42  Am.  St. 
Rep.  129;  Stevens  v.  State,  89  Md.  669,  43 
AtL  929;  Magner  v.  People,  97  111.  320.  It 
has  been  provided  that  the  possession  of  cer- 
tain kinds  of  game  during  the  closed  season 
ki\M  be  prohibited,  owing  to  the  possibility 
that  dealers  in  game  may  sell  birds  of  the 
domestic  kind  under  the  claim  that  they  were 
taken  in  another  State  or  country.  The 
object  of  such  laws  is  not  to  affect  the  legality 
of  the  taking  of  game  in  other  States,  but 
to  protect  the  local  game  in  the  interest  of 
the  food  supply  of  the  people  of  the  State. 
We  cannot  say  that  such  purpose,  frequently 
recognized  and  acted  upon,  is  an  abuse  of  the 
police  power  of  the  State,  and  as  such  to 
be  declaimed  void  because  contrary  to  the  four- 
teenth amendment  of  the  constitution."  The 
ruling  there  made,  as  well  as  that  in  the  case 
of  Purity  Extract  Co.  supra,  bears  directly 
upon  the  question  as  to  whether  or  not  the 
legislature  can  in  the  exercise  of  the  police 
power,  in  enacting  legislation  to  prevent  the 
sale  and  consumption  of  intoxicants  by  the 
])ublic,  embody  in  such  legislation  prohibi- 
tion against  the  keeping  of  such  intoxicants, 
wliich  provisions  have  a  rational  relation  to 
the  chief  end  sought  to  be  accomplished,  that 
is,  traffic  in  such  liquors  and  their  general 
consumption.  Inhibition  against  the  keeping 
in  any  place,  in  a  private  residence  as  well 
as  in  a  place  of  business,  in  prohibition  laws 
has  a  direct  relation  to  the  main  end  sought, 
to  wit,  the  stopping  of  the  traffic  in  the  ob- 
jectionable beverages  and  [668]  their  ultimate 
consumption.  If  any  considerable  number  of 
citizens  in  any  given  community  in  this  State 


can,  upon  a  showing  that  the  liquors  are  kept 
for  personal  use  and  for  social  and  donnestic 
purposes  in  their  own  residences,  keep  on 
hand  as  much  as  was  contained  in  the  small- 
est of  the  stocks  of  liquors  possessed  by  any 
one  of  the  four  plaintiffs  whose  rights  and 
complaints  are  now  being  considered,  would 
not  the  effectual  enforcement  of  laws  directed 
at  the  unlawful  traffic  in  intoxicating  liquors 
and  the  general  consumption  of  them  be 
rendered  exceedingly  difficult,  or  practically 
nullified? 

There  are  some  who  entertain  the  opinion 
that  the  prevention  of  the  traffic  can  proper- 
ly be  made  the  end  of  laws  passed  in  the 
exercise  of  the  police  power,  but  that  the 
prevention    of    the    consumption    of    ardent 
spirits  cannot  properly  be  made  the  object 
of  legislation.     Tliis  doeanot  comport  with 
the    conclusion   reached,    alter   mature    con- 
sideration, by  publicists  of  eminent  ability 
and  by  courts,  as  announced  by  them  in  ju- 
dicial utteranoes  in  eases  involving  legisla^ 
tion  in  many  respects  of  the  same  general 
Character  as  that  which  we  now  have  under 
consideration.    In  the  e9<rly  case  of  Lincoln 
▼.  Smith,  27  Vt.  328,  Bennett,  J.,  delivering 
the  opinion  of  the  court,  after  restating  cer- 
tain of  the  principles  laid  down  in  the  license 
cases  to  which  reference  was  made  in   the 
Mugler  ease,  supra,  and  after  the  citation 
of  certain  other  cases,  said:     "Xliough  the 
act  of  our  l^isla^ure  is  entitled  an  act  'to 
prevent  the  traffic  in  intoxicating  liquors  for 
the  purpose  of  drinking,'  yet  the  primary 
object  and  end  of  the  law  is  the  prevention 
of  intemp^ance,  pauperism,  and  crime;  and 
the  prohibition  of  the  traffic  is  but  the  medium 
through  which  the  object  and  end  of  the  law 
is  to  be  obtained.     If   it  be  once  granted 
that  the  usis  of   intoxicating  liquors    as '  a 
drink  is  worse  than  useless,  an4  intemperance 
a  legitimate  consequence  of  such  use,   and 
that  intemperance   is  an   evil,   injurious  to 
health  and  sound  morals,  and  productive  of 
pauperism  and  crime,  it  seems  to  us  that  a 
law  designed  to  prevent  such  consequences 
must  clearly  fall  within  the  class  of  laws 
dominated  police  regulations.    The  legislature 
in  passing  the  law  in  question  doubtless  sup- 
posed  that  the  traffic  and   drinking  of  in- 
toxicating liquors  went  hand  in  hand,  and 
that  they  were  even  more  than  twin  sisters, 
that  they  were  not  only  born  together,  but 
that  they  would  also  die  together,  and  that 
by  cutting  [669]  off  the  one  the  other  would 
also  fall  with  it.     Whether  the  drinking  of 
intoxicating  liquor  tends  to  produce  intem- 
perance, and  whether  intemperance  in  a  gan- 
grene, tending  to  corrupt  the  moral  health 
ol  the  body  politic,  and  to  produce  misery 
and  lamentation;   and  whether  the  law  in 
question  is  well  calculated  to  out  off  or  miti- 
gate the  evils  supposed  to  flow  directly  from 
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iniemperaDee,  and  kidireetly  from  the  traffic 
lA  intoxieating  liquors,  were  questions  to  be 
settled  by  the  lawmaking  power;  and  their 
decision  in  this  respeet  is  final,  and  not  to 
be  reviewed  by  ns."    In  the  case  of  Marks 
r.   State,  159  Ala.  71,  48  So.  864,  133  Am. 
St.   Rep.  20,  the  court,  speaking  of  various 
prohibition  statutes,  said:     "The  objects  and 
purposes  of  those  statutes  had  been  defined 
by  the  eourts;  and,  being  incorporated  and 
re^naeted   in   the  general   law,   they   bring 
with  them  such  judicial  constructions.    The 
main  object  and  purpose  of  all  is  the  same. 
Some  may  be  restricted,  and  some  more  ezten^ 
sive  and  exelnsive  than  others;  but  the  main 
object  and  purpose  of  all,  as  said  by  Justice 
Somerville,  in  Carl  v.  State,  87  Ala.  17,  ft 
So.    116,  4  L.R.A.  380,  is  'to  promote. tem- 
peranee^and  prevent  drunkenness.    The  mode 
adopted  to  accomplish  this  end  is  the  pre- 
vention of  the  sale,  the  giving  away,  or  other 
disposition  of  intoxicating  liquors."'    In  the 
ease  of  State  v.  Phillips,  100  Miss.  22,  67 
So.    661,  L.R.A.1915D  630,  it  is  said:     "If 
the  object  of  prohibition  of  the  sale  of  in- 
toxicating liquors  is  not  to  prevent,  as  far 
aa  may  be,  the  drinking  of  snch  liqaors,  then 
it  is  diflieult  to  justify  the  laws  prohibiting 
the  Bale.    Of  course  ttie  typical  public  saloon 
is  demoralizing,  but  tiiere  would  be  no  prac- 
tical difficulties  in  the  way  of  so  regnlating 
the  saloon  as  to  minimise  all  of  the  evils 
iHiiclk  flow  front  the  saloon,  except  the  evils 
which  flow  from  the  drinking  of  intoxicarting 
beverages.    If  it  is  not  a  menace  to  the  health, 
morals,  welfare,  and  peace  of  the  public  for 
men  and  women  to  drink  alcoholic  liquors, 
it  would  seem  that  the  public  could  have  no 
interest  in  prohibiting  the  sale.    The  ultimate 
purpose  and  end  of  prohibition  is  to  prevent 
the  use  oi  liquor  as  a  beverage.     This  ulti- 
mate end  is  approadMd  step  by  step,  and 
when  the  preponderant  and  prevailing  moral- 
ity of  the  nation  believes  thai  the  public 
welfare  demands  the  final  step,  the  way  will 
be  found  to  accomplish  the  end."    In  the  case 
of  State  of.  West  Virginia  v.  Adams  Express 
Co.  219  Fed.  794,  135  C.  C.  A.  464,  L.R.A. 
1916D  630,  it  is  said:    "In  trying  to  compre- 
hend the  legislative  purpose  in  prohibition 
[560]   statutes  it  is  important  to  remember 
that  the  ultimate  end  sought  in  prohibition 
legislation  is  not  the  prevention  or  restric- 
tion of  the  mere  sale  of  intoxicants,  but  the 
prevention  of  their  consumption  as  a  beverage. 
The  sale  being  the  most  usual  and  obvious 
means  by  which   drinking  is  accomplished, 
legislation  is  more  often  directed  against  the 
sale.     But  it  is  upon  the  recognized  evil  of 
individual  consumption  as  a   beverage  tliat 
the  right  of  a  State  under  its  police  power 
rests  to   enact  prohibitive   legislation;    and 
in  the  exercise  of  that  right  it  cannot  be 
denied  that  the  State  may  legislate  not  only 
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against  acts  which  would  oonistitute  a  sale 
at  common  law,  but  against  other  acts  within, 
its  borders,  such  as  deliveries  by  comnaon  car- 
riers, which  tend  to  defeat  or  weaken  its 
public  policy  of  pi^eventing  the  consumption 
of  liquor  as  a  beverage."  In  the  case  of 
Crowley  v.  Christensen,  137  U.  S.  87,  11  S. 
Ct.  13,  34  U.  S.  (L.  ed.)  620  (supra),  Mr. 
Jostiee  Field,  delivering  the  opinion  of  the 
court,  called  attention  to  the  contention  that 
as  the  liquors  are  used  as  a  beverage,  and  the 
injury  following  them,  if  taken  in  excess, 
is  voluntarily  inflicted  and  is  confined  to  the 
party  offending,  their  sale  should  be  without 
restrictions,  the  contention  being  that  what 
a  man  shall  drink,  equally  with  what  he -shall 
eat,  "is  not  properly  matter  for  legislation," 
floid  in  combating  this  contention,  said: 
"There  is  in  this  position  an  assumption  of 
a  fact  which  does  not  exist,  that  when  the 
Mquors  are  taken  in  excels  the  injuries  are 
confined  to  the  party  offending.  The  injury, 
it  is  true,  first  falls  upon  him  in  his  health, 
which  the  habit  undermines;  in  his  morals, 
wliich  it  weakens;  and  im  the  self -abatement 
wbicli  it  creates.  But,  a0  it  leads  •  to  negteet 
of  business  and  waste  of  property  and  general 
demoralization,  it  affects  those  who-  are  iuK 
medf  atelT  connected  with  and  dependent  upon 
him.'' 

Part  of  what  we  lutve  said  above  and  a  por- 
tion of  the  extraetB  from  the  opinions  de- 
livered in-  the  adjudicated  eases  bear  directly 
itpcn  the  constitutional  right  of  a  citizen  to 
loeep  and  possess  intoxicants  for  private  and 
personal  use,  and  still  more  of  what  is  said 
above  bears  indirectly  upon  that  question. 
By  the  expression,  "constitutional  right,''  as 
juts  used,  we  mean  a  right  guaranteed  to 
the  citizen  by  the  constitution  and  so  guar- 
anteed as  to  prevent  legislative  interference 
with  that  right.  And  if  what  we  have  said 
above,  and  what  is  said  by  other  courts  in 
the  extracts  from  their  judicial  utterances 
which  we  have  set  forth,  be  sound,  the  ab- 
solute  [561]  right  «f  an  individual  to  receive, 
possess,  and  ksep  on  hand  intoxieating  liquors 
for  his  personal  use,  though  kept  in  his  resi- 
dence, does  not  exist;  his  right  to  possess 
and  keep  alcoholic  beverages  is  a  right  suh- 
ject  to  legislative  restriction,  regulation,  and 
prohibition:  But  before  we  leave  this  sub* 
ject  we  will  call  attention  to  other  judicial 
utterances  bearing  upon  it  and  other  ques- 
tions involved  in  these  records.  In  the  case 
of  United  States  ex  rel.  Zimmerman  v.  Ore- 
gon-Washington R.  etc.  Co.  210  Fed.  378, 
the  judge  delivering  the  opinion  said:  'The 
language  of  the  Idaho  statute  is  manifestly 
broad  enough  to  make  unlawful  all  intrastate 
shipments  of  intoxicating  liquors  (except  cer- 
tain shipments  not  material  here),  although 
intended  for  the  personal  uns  of  the  consignee. 
And  in  my  judgment  it  should  be  so  treated 
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and  considered  by  a  nisi  prlns  oourt  sitting 
in  another  jurisdiction,  until  it  is  otherwise 
interpreted  by  the  courts  of  Idaho,  and  es- 
pecially in  a  case  where  it  is  sought  by  man- 
damus to  compel  a  defendant  to  violate  the 
terms  of  the  statute.  Nor  am  I  prepared 
at  this  time  to  say  that  such  a  provision  is 
unconstitutional.  The  Supreme  Oourt  of  the 
United  States  held,  in  Mugler  v.  Kansas,  123 
U.  S.  662  [supra],  that  a  State  might  law- 
fully prohibit  the  manufacture  of  intoxicat* 
ing  liquors  for  the  personal  use  of  the  manu- 
facturer, if  in  the  judgment  of  the  lawmak- 
ing power  siich  manufacture  would  tend  to 
cripple  or  defeat  the  efifort  to  guard  the  com- 
munity against  the  evils  arising  from  the 
excessive  use  of  such  liquors,  and  that  the 
courts  should  not,  upon  their  views  ol  what 
is  beet  and  safest  for  the  community,  disre- 
gard the  legislative  determination  of  that 
question.  If,  for  the  reason  stated,  a  Btsjte 
may  lawfully  prohibit  the  manufacture  of 
Intoxicating  liquors  for  the  personal  use  o£ 
the  manufacturer,  why  may  it  not  for  the 
same  reason  lawfulJ^  prohibit  Uie  transport 
tation  thereof  for,  the  individual  use  of  the 
consignee?  The  question  in  either  ease  would 
seem  to  be  one  of  public  policy,  the  determi* 
nation  of  whioh  belongs  to  the  lawmaking 
power  and  not  the  courts.  I  therefore  as- 
sume, tost  the  purposes  ol  this  case,  that  the 
laws  el  Idaho  pr(^ibit  the  intrastate  ship- 
ment  of  intoxicating  liquors  into  diy  terri- 
tory for  the  individual  use  of  the  consignee^ 
and  that  such  legislation  is  valid."  And  we 
may  add,  that  the  same  line,  of  reasoning, 
when  the  relation  of  keeping  on  hand  in  a 
private  residence  to  the  general  purpose  of 
a  prohibitory  statute  is  considered,  leads  to 
the  contusion  [562]  that  in  the  exercise  of 
the  police  poweif  the  State  may.  constitutional- 
ly enact  a  law  inhibiting  the  storing  and 
keeping  on  hand  of  a  quantity  of  intoxicants, 
even  though  they  be  stored  and  kept  in  a 
private  residence  for  the  purpose  of  personal 
use.  In  the  case  of  Southern  Express  Co.  ▼. 
VVhitUe,  supra,  the  Supreme  Court  of  Ala^ 
bama  said:  "If  the  right  at  conunon  law 
to  manufacture-  an  intexioating  liquor  lor 
one's  own  personal  use,  out  of  one's  own  w»^ 
terials  by  the  application  of  one's  own  per- 
sonal effort,  may  be  forbidden  by  appropciate 
legislation  under  the  police  power,  as  wad 
expressly  ruled  in  Mugler  v.  Kansas,  supra, 
it  cannot  be  logically  or  soundly  asserted  that 
the  receipt  or  possession  of  more  than  a 
specified  quantity  at  one  time  may  not  be 
forbidden  by  statute,  especially  when  the  sale 
or  other  disposition  of  intoxicants  is  forbidden 
in  the  State's  effort  to  promote  temperance 
and  to  suppress  the  evils  of  inftemperance  by 
visiting  its  pow^  upon  one  of  the  means 
usually  productive  of  intempwance,  viz.,  the 
traffic  ther^n,  or,  as  has  been  hefore  •quoted 


from  our  Matks  aad  Carl  Caset^  ante,  to 
remedy  the  evil  present  in  'the  use  ol  intoxi- 
cating liquors  as  a  beverage.'    The  power  con- 
firmed  in  Mugler  v.  Kaasae  muAt  necessarily 
comprehend   the    lessor   nuusifestation   of    a 
like  power  by  regulating  the  quantity  to  l>e 
received  or   possessed   at  one   time   in   'dry 
territory'    in    the    State.      Furthermore,     it 
would  appear  to  be  but  the  assertion  of  a 
sell-evident  truth  to  say  that,  sinoe  one  may 
be  validly  forbidden  to  sell  his  intoxicating 
liquor  to  another,  thitt  other  may  be  validly 
forbidden  to  bay  the  article  from  him;  and, 
if  one  may  be  validly  forbidden  to  sell,  and 
necessarily  validly  forbidd^i  to  deliver,  the 
article  to  another,  that  other  may  be  validly 
forbidden  to  accept  the  delivery.    As  to  the 
seller,  the  prohibitions  stated  would  operate 
upon  him  and  upon  kis  property,  but  not  in 
the   sense   or  with   the  effect  of   infringing 
any  constitutional  right  or  immimity  (Dor- 
man's  case,  supra) ;  whereas,  in  the  case  of 
the   buyer,   the   prc^bitlons   would   operate 
in  anticipation,  qualifying  his  right,  iu  the 
inteiHsst  of.  the:  public/ welfare  as  determined 
by  legislative  authority,  tO  aoqi&ire  a  property 
interest  in  the  article  above  a  defined  quan- 
tity at  one  -time."     Se^  in  this  connection. 
State  V.  Phillips,  109  Miss.  22,  67  So.  651, 
L.ILA.1916D  530,(4rapnt).     In  the  case  of 
Glenn  v.  Southern. ExpneiiB  €o.  170  N.  C.  286, 
87  S*  E.  136,  the  extimet  which  we  have  just 
set  foiih  from  the. ease  of  Southern  Express 
Co.  V.  Whittle  is  quoted  with  approval.     The 
Korth  Carolina  court  [96$]  also,  after  point- 
ing out  that  in  the  ease  of  Mugler  v.  Kansas, 
supra,    the    Suprenie    Court   ol    the    United 
States  held  that  it  was  within  the  power  of 
the  State  to  prohibit  the  manufacture  of  in- 
toxicating liquors  for  one's  own  personal  use, 
asks^  "And  if  thia  may  be  done,  why  may  not 
the  State  limit  the  quantity  whlc^  may  be 
received  lor  use?"    Towhicih  we  add,  as  we 
have  done  in  oonnecftioii  with .  another  quo- 
tation above^  the  queation.  Why  eaanot  the 
State  limit  the  ansoiint  which  may  be  kept 
in  one's  possession  lor  hie  personal  uset    We 
are  ol  the  opinion  that,  in.^ew  ol  the  rela- 
tion of  this  questien  to  the  pubHc  good  mor- 
als and  safety,  the  l^islature  nuiy,  in  the 
legitimate  exercise  ol  the.  police  power,  say 
what  quantity  may  be  kept  or  possessed*  even 
in  a  private  residence  lor  personal  use;  and 
in  view  of  the  relation  ol  the  laet  ol  keeping 
or  having  poeseseion  of  intoxicating  liquors 
to  the  general  purpose  ol  prohibition  laws, 
we  do  not  see  why  it  would  not  be  competent 
lor  the  l^islature  to  prohibit  altogether  the 
keeping  or  having  in  one's  possession   any 
quantity  ol  intoxicating  liquors^- 

It  is  insisted  with  especial  emphasis  that 
se<fition  20  Of  the  act  of  Novembo*  17,  1916, 
is  uBeoRStitiltional  and  void,  on  the  grmisd 
that  it  is  violative  ol  that  provisioii  of  the 
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ionrteenili  Amen'dmft&t  of  thtt  eonsUtation  of 
the  United  Btotfts  whioh  deelareo  tiiat  *'Nb 
Stato  shall  make  or  enforce  any  law  whieh 
shall  abridge  the  privllc^s  or  imniiinitieB  of 
-eitisens  of  the  United  States;  nor  shall  any 
43tate  deprive  any  person  of  life»  liberty,  or 
property  without  due  proeeas  of  law,  nor 
deny  to  any  person  within  its  jnrisdiction 
the  equal  protection  Of  the  laws."  The  seo- 
tion  just  referred  to  reads  as  follows:  **See. 
20.  Be  it  farther  enacted  by  the  authority 
aforesaid,  that  no  j^operty  rights  of  any 
kind  shall  exist  in  said  prohibited  liquors 
and  beverages,  or  in  the  Yessels  kept  or  used 
for  the  purpose  of  violating  any  provision 
of  this  act  or  any  law  for  the  promotion  of 
temperance  or  for  the  suppression  of  the  ^ils 
of  intemperance;  nor  in  any  sueii  liquorto 
when  received,  possessed,  or  stored  at  any 
forbidden  plaee  or  anywhere  in  a'  quantity 
forbidden  by  law,  or  when  kept,  stored  ot 
deposited  in  any  place  in  this  State  for  the 
purpose  of  sale  o^  unlawful  dispositiott  or 
unlawful  furnishing  or  distribiltion ;  and  in 
all  such  cases  the  liqpuors  and  beverages,  and 
the  vessels  and  reeeptaeles  in  which'  $noh 
liquors  ate  covti^ned;  and  th^  property  hcfre^ 
in  named,  kept,  or  isned  tot  the  purpose'  of 
violating  the  laws  as  af^Hresaid,  wte  hereby 
declared  [664]  to  be  contraband  and  are  to 
be  forfeited  to  the*  State  when  seized,  and  may 
be  ordered  and  condemned  to  be  destroyed 
after  seisure  by  order  of  the  court  that  has 
acquired  jurisdiction  over  the  same,  or  by 
order  of  the  jfndg^  ot  oOurt  after  comrietion 
when  such  liquors  SAd  such*  property  named 
have  been  seized  lor  iise  as'^ridmoe/'  We 
do  not  think  this  seoU<m  of  the  aot  is  unooB- 
stitutional  for  any  of  the  numerous  reasons 
assigned.  It  is  true  that  it  does  not  provide 
for  a  hearing  beiofo  any  judicial  trlbsnal 
after  seiEUre  of  the  intoxieating  liqnors  kept 
in  contravention' of  "ttie  provisions  of  the  act; 
but  if  what  we  have  said  in  the  preceding 
part  of  IMb  opinion  is  sound,  no  hearing  was 
necessary  before  Hke  issuance  of  an  order  by 
the  proper  court  for  the  destruction  of  the 
liquors  seized  and  taken  in  accordance  with 
the  directions  of  this  act.  The  liqiiors  on 
hand  in  each  case  were  in  excess  of  the 
amount  which  the  law  allows  to  be  in  the 
possession  of  any  one  person  at  one  time. 
Consequently  the  possession  was  unlawful. 
Under  the  provisions  of  the  law,  the  person 
in  possession  had  no  right  to  keep  the  liquor 
for  his  personal  ase,  nor  for  any  domestic  or 
Bocial  purpose.  If  he  could  not  have  it  In 
possession,  he  could  m/t  handle  it;  and  of 
eourse,  under  oiir  law  as  it  stands,  he  couM 
not  sell  it.  Without  reference  to  the  dictum 
in  the  statute  last  referred  to,  that  "no  prop- 
erty rights  of  any  kind  shall  exist  in  said 
prohibited  liquors^"  when  the  terms  of  the 
act  which  inhibit  the  s^Hiig  and  keeping  of 


liquors  are  given  their  fuU  force  and  effect, 
then  the  liquors  no  longer  had  any  of  ttte 
qualities  of  property;  a  thing  that  can  not 
be  kept  for  use  and  can  not  be  sold  has  none 
of  the  qualities  of  property.  This  conclusion 
follows  logically  and  necessarily  from  our 
holding  valid  the  inhibition  against  keeping 
or  possessing  liquors  in  violation  of  the  terms 
of  the  act.  If  the  liquors  kept  in  violation 
of  the  terms  of  the  act  lost  their  qualities 
as  property,  the  provision  that  they  might 
be  seized,  condemned,  and  destroyed  violated 
no  right  of  the  possessors  of  the  liquors. 
Numerous  cases  might  be  cited  holding  that 
legislative  acts  authorizing  the  seisure  and 
destruction  of  intoxicating  liquors  kept  in 
violation  of  law,  after  notice  to  and  a  hearing 
of  the  elaimants,  are  not  uneoiistiitutional. 
And  tf  the  haying  on  hand  of  liquors  in  the 
prohibited  quantities,  under  the  terma  -of  tbe 
act  which -ve  areoonstming,  was  only  prima 
fhcie  evidenoe  of  the  possession  being  unlaw> 
ful,  then  it  would  be  necessary  for  this  act 
to  [665]  have  provided  for  a  notice  to  and 
hearing  of  the  claimants.  Properly  construed, 
section  20  of  the  act  of  SFovember  17>  1916, 
relates  merely  to  liquors  the  keeping  or  hav- 
ing possession  of  which  is  absolutely  unlaw- 
ful. And  that  being  the  ease,  a  hearing, 
where  it  was  admitted  that  the  thing  seized 
wae  liquor  in  -qnantltiss  in  cflDcess*  of  that 
allowed  by  law,  was  entirely  uaneeessarf. 
Suppose  that  a  hearing  had  been  had;  What 
questions  could  have  been  raised  before  the 
jadghf  If  it  had  been  !  contended  .tbafa  the 
liquors  seined  Were  niot  initdxieatingi  nor  al- 
boholic,  that  they  did  not  belong  to  any  of  i  the 
inhibited/  (dasass,.  or  that  they  were-  not  in 
qnaBtity  'suDh  ai  to  tualca  (their  postfesaion 
unquestionably  unlawful,  and  that  th^  were 
about  to  be  destroyed,  then  there  would  hav^ 
been  subject-matter  for  a  hearing  and  a  trial. 
Se  far  as  this  aot  provides -f or  the  aeieure^ 
condemnation,  and  dtatntction  of  liquids,  it 
provides  for  nothix^  more  than  for  the  seiz- 
ure and  destruction  of  that  which  it  is  abaor 
lutely  unlawful  to  keep.  And  the  seiz- 
ure of  these  goods»  in  the  present  cases,  their 
condemnation,  and  the  order  for  ttceir  de- 
struetiott^  violated  no  constitutional  right. 
In  the  case  of  Lawton  v.  Steele,  152  U.  S. 
ia%  14  S.  Ct.  409,  aa  U.  S.  (K  ed.)  aS5, 
it  is  held:  'The  provision  in  tbe  statutes  of 
New  York,  c.  691  of  the  Laws  of  1880,  as 
amended  by  c.  317  of  the  Laws  of  1883,  that 
nets  set  or  maintained  upon  waters  of  tlie 
States  or  on  the  shores  of  or  islands  in  such 
waters,  in  violation  of  the  statutes  of  the 
State  enacted  for  the  protection  ol  fish,  may 
be  summarily  destroyed  by  any  person,  an<l 
that  it  shall  be  the  duty  of  certain  officers  to 
abate,  remove,  and  forthwith  destroy  them, 
and  that  no  action- for  damages  shall  lie  to  be 
maintained  against  any  person  for  or  on  m)- 
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count  o£  such  seizure  or  destructftoxiy  ifi  A 
lawful  exercise  of  the  police  power  of  the 
State^  and  does  not  deprive  the  citizen  of  his 
property  without  the  process  of  law,  in  vio- 
lation of  the  provision  of  the  constitution  oi 
the  United  States.''  In  the  opinion  in  that 
ease  it  is  said:  "It  is  not  easy  to  draw  the 
line  between  cases  where  property  iUegaliy 
used  may  be  destroyed  summarily  and  where 
judicial  proceedings  are  necessary  for'  its 
condemnation.  If  the  property  were  of  groat 
value,  as,  for  iustanee»  if  it  were  a  vessel 
employed  for  smuggling  or  other  illegal  pur- 
poses, it  would  be  putting  a  dangerous  power 
in  the  hands  of  a  custom  officer  to  permit  him 
to  sell  or  destroy  it  as  a  public  nuisance,  and 
the  owner  would  have  good  reason  to  com- 
plain of  such  act  as  depriving  him  of  his 
property  [566]  without  due  prdcese  of  law. 
But  where  the  property  is  of  trifling  talue, 
and  its  destruction  is  necessary  to  effect  the 
objeet  of  a  certain  statute,  we  think  it  is 
within  the  power  of  the  legislature  to  order 
its  summary  abatement.  For  instance,  if  the 
legislature  should  prohibit  the  killing  of  fish 
by  explosive  aheUs>  and  should  order  the  cart- 
ridges so  used  to  be  destroyed,  it  would  seem 
like  belittling  the  dignity  of  the  judiciary  to 
require  such  destruction  to  be  preceded  by  a 
solemn  condemnation  in  a  court  of  justice. 
The  same  remark  might  be  made  of  the  carda, 
chip8>  and  dice  of  a  gambling^ioom." 

As  we  have  pointed  out  above,  the  whisky 
seized  in  these  cases  necessarily  had  no  value, 
for  it  could  not  be  kept  for  use,  handled,  nor 
sold.  It  was  deprived  of  all  value  by  the 
terms  of  the  act  which  we  have  upheld;  and 
the  vessels  in  which  the  liquors  wei^e  con- 
tained  were  necessarily  of  but  trifling  value. 

In  certain  of  the  cases  which  we  have  be- 
fore us  it  was  insisted  that,  where  intoxicat- 
ing liquors  are  kept  for  personal  use  in  a 
building  used  exclusively  as  a  dwelling,  not 
for  the  purpose  of  sale  or  disposition  con- 
trary to  law  but  solely  as  one's  own  personal 
property,  the  inhibitory  terms  of  the  act  do 
not  apply;  and  attention  is  called  to  the  last 
clause  of  section  2  of  the  act  of  November 
17,  1915,  which  reads  as  follows:  '*bnt  this 
inhibition  doea  not  include,  and  nothing  in 
this  act  shall  affect,  the  social  serving  of 
such  liquors  and  beverages  in  private  resi- 
dences in  ordinary  social  intercourse;"  and 
to  the  language  of  section  7  of  the  same  act, 
which  reads  as  follows:  ''That  the  keeping 
of  the  liquors  or  beverages,  or  any  of  them, 
mentioned  in  section  1  of  this  act,  in  any 
building  not  exclusively  used  for  a  dwelling, 
shall  be  prima  facie  evidence  that  th^  are 
kept  for  sale  or  with  intent  to  dispose  of 
same  contrary  to  the  law."  Our  reply  to 
this  c<Hitention  is,  that  the  language  of  see- 
tion  2  and  section  7,  JQflt  quoted,  is  to  be 
construed   in  pari  materia  wi^  section  16 


of  the  aet  of  November  18^  19^11^,  which  makes 
it  unlawful  for  any  person  to  possess  or  have 
in  possession  at  one  time  mors  than  the 
stated  amount  of  inhibited  liquors.  The  sec- 
tion last  referred  to  renders  it  absolut^^iy 
unlawful  to  keep  more  than  the  stated 
amounts  in  any  place.  It  is  of  general  appli- 
cation, not  limited  to  places  of  businesa  nor 
public  places,  but  applies  to  any  place  where 
liquors  may  be  kept;  while  section  2  of  the 
act  of  November  17,  1915,  makes  it  unlawful 
for  a  person  [567]  to  keep  on  hand  at  certain 
stated  places  any  of  the  prohibited  liquors 
in  any  quantity  whatsoever;  and  the  lan- 
guage quoted  from  section  2  modifies  the  gen- 
eral provision  in  the  section  preceding  that 
section,  by  allowing  liquors  and  beverages 
to  be  k^  and  served  in  private  residences^ 
wjiihout  stating  in  what  quantities,  but  the 
limitation  as  to.qaantily  is  supplied  in  sec- 
tiou  16  of  the  act  of  November  18,  1916,  and 
when  that  quantity  is  exceeded  the  liquors 
become  contraband^  even  when  kept  in  private 
residences.  Section  7  of  the  act  of  Novemlier 
17,  1915,  which  is  also  referred  to,  makes  the 
ikeeping  of  liquors  in  any  quantity  in  a  place 
other  than  a  private  reeideojce  prima  facie 
evidence  that  sudi  liquor  is  kept  for  sale. 
There  is  oo  conflict  in  the  provisions  of  these 
three,  sections.  At  first  blush  the  sections 
may  appear  to  be  eonfusing  in  their  provi- 
sions, but  the  language  in  all  three  sections 
is  easly  reconcilaUe  and  harmonises  with  the 
general  scheme  of  the  l^islative  acts. 

There  is  no  merit  is  the  contention  that 
section  20  of  the  act  ol  N^ovember  17th  is 
unconstitutional^  as  being  in  conflict  with 
art.  1,  sec  8»  paragrsfihs  1  and  8,  of  the 
constitution  of  the  United  States,  on  the 
ground  that  it  "impairs  the  power  of  the 
Congress  of  the  United  States  to  arise  reve- 
nue for  the  support  of  the  govemmeiit  there- 
ot,  and  to  regulate  commerce  among  the  sev- 
eral States,  as  hindering  and  inpeding  the 
exercise  of  those  powers."  It  seems  that  in 
the  decision  in  the  eases  of  James  Clark 
Distilling  Co.  v.  Western  Maryland  R.  Go. 
recently  decided  bff  the  Supreme  Court  of  the 
United  States,  242  U.  S.  3U,  37  S.  Ct.  180. 
upholding  the  Webb-Kenyon  act,  the  constitu- 
tional objection  to  the  Georgia  law,  based 
on  the  contention  that  it  impairs  the  power 
of  Congress  over  interstate  commerce,  is  dis- 
posed of  adversely  to  the  plaintiffs. 

The  point  is  also  made  that  certain  pro- 
visions of  these  acts  under  consideration  are 
in  ttie  nature  of  retroactite  laws.  The  pro- 
hibitory acts  were  passed  on  November  17, 
and  November  18,  1915.  They  did  not  become 
of  force  until  May  1,  1916,  about  five  and  a 
half  months  after  their  passage,  and  the  pro- 
hibltory  declarations  in  these  laws  did  not 
take  effect  until  then,  and  did  not  seek  to 
penaUce  the  keeping  or  having  of  the  pro- 
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hibited  liquors  prior  to  Kay  1,  191&.  W«  do 
not  think,  therefore,  that  ihe  law  was  in 
any  sense  an  ex  jKMt  facto  law  or  retroaetlve 
in  its  nature.  Questions  [56t]  inyolving 
similar  principles  have  been  ruled  before, 
but  we  think  the  citation  of  authorities  for 
the  proposition  is  unnecessary. 

There  is  no  merit  in  the  contention  that  the 
act  of  November  17,  1915,  is  unconstitutional 
because  it  contains  matter  different  from 
what  is  expressed  in  its  title,  in  that  there 
is  nothing  in  the  title  to  indicate  that  there 
would  be  no  property  rights  in  liquor  held 
and  possessed  by  peUtioners  at  their  dwell- 
ings and  not  kept  for  the  purpose  of  sale  or 
for  the  purpose  of  avoiding  the  law.  The 
title  of  the  act  declares  it  to  be  an  act,  among 
other  things,  to  prevent  eivasions  and  viola- 
tions of  certain  laws  of  Georgia  referred  to, 
and  to  make  the  enforcement  thereof  speedy, 
certain  and  effective,  which  purposes  are  to 
be  aecomplished  in  certain  ways  pointed  out 
in  the  title,  among  them  being  that  of  abol- 
ishing "all  property  rights  in  said  liquors 
and  in  certain  enumerated  classes  of  physical 
objects  when  kept  or  used  for  the  purpose 
of  violating  ftaid  laws.*'  And,  aft  we  ha^e 
already  pointed  not,  the  keeping  of  liquon 
beyond  certain  quantities,  even  in  dwellings 
and  private  residences,  was  a  violation  of  the 
law.  Moreover,  the  inhibition  against  keep- 
ing liquors  in  private  dwellings  might  well 
have  been  regarded  by  the  legislature  as  ecm- 
stitiiting  a  part  of  the  measure  necessary  to 
prevent  an  evasioii  of  the  prblribitory  liaws: 

There  is  no  merit  in  any  of  the  objeetionp, 
based  upon  constitutional  grounds,  which  are 
not  specially  dealt  with,  urged  against  the 
Talidity  of  the  statutes  in  question. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  Fish,  C.  J.,  absent,  and  Atkinson, 
J.,  dissenting. 

Atkinson,  jr.  {diMsentinff). — ^In  so  far  as 
section  20  of  the  act  approved  November  17, 
1915  (Acts  1915,  p.  77),  is  to  be  construed  as 
denying  a  property  right  in  certain  liquors 
and  beverages  of  the  kinds  described  in  sec- 
tion one  of  the  act,  which  an  individual 
might  have  had  in  those  liquors  In  hie  posses- 
sion in  this  State  prior  to  May  1,  1916  (the 
date  on  which  the  act  went  into  effect),  and 
in  80  far  as  the  act  on  the  basis  of  such  de- 
nial of  property  authorized  summary  destruc- 
tion of  liquors  which  a  person  lawfully 
owned  and  possessed  in  this  State  before  the 
act  went  into  effect,  and  which  he  continued 
to  keep  after  the  act  went  into  effect,  that 
part  of  the  act  amounts  to  divest mg  an  own- 
er of  his  property  by  legislation,  and  is  vio- 
lative of  those  provisions  of  the  State  and 
Federal  constitutions  which  guarantee  the 
right  of  private  property  [869]  and  immu- 
nity from  retroactive  laws.     What  is  here 


said  also  applies  to  so  much  of  ste.  16  of  the 
act  approved  Nov.  18,  1915  (Acts  1916,  p. 
90),  as  purports  to  inhibit  the  keeping  on 
hand  of  liquors  for  a  use  not  illegal  prior  to 
the  Ist  day  of  May,  1916.  While  the  opin- 
ion by  the  majority  is  supported  upon  all 
other  propositions  ruled,  no  reason  is  set 
forth  in  the  opinion  authorizing  a  ruling 
contrary  to  what  is  above  said;  nor  do  any 
of  the  decisions  cited  from  the  Supreme  Court 
of  the  United  States  or  from  this  court  go  to 
the  extent  of  upholding  a  statute  as  drastic 
in  its  provisions  as  are  those  contained  in 
sections  20  and  16  of  the  acts  referred  to 
above. 


VOTE, 

The  reported  case  upholds  the  validity  of  a 
statute  prohibiting  the  keeping  of  intoxlcat- 
ix^;  liquors  in  excess  of  a  stated  quantity, 
though  the  act  forbids  the  keeping  of  such 
liquors  in  a  private  dwdling  for  personal 
use.  Th«  right  to  prohibit  the  possession  of 
intoxicating  liquors  for  personal  use  ia  dis- 
cussed in  the  note  to  Cortland  v.  Larson, 
Ann.  Gas.  1916E  776. 
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lAbel  nmd  MunAev  -^  UaMlity  of  0«r- 
poration. 

A  corporation  may  be  liable  in  a  civil  ac- 
tion for  damages  for  publishing  a  malicious 
libel. 

[See  9  Ann.  Cas.  443;  17  Ann.  Cas.  622; 
Ann.  Cas.  1916C  463;  116  Am.  St.  Rep.  721.] 

Same. 

A  corporation  is  not  liable,  without  proof 
of  malice,  for  damages  for  slander  spoken  by 
one  servant  to  another  while  acting  within 
the  scope  of  his  authority  and  in  the  interest 
of  the  master,  but  not  actually  authorised  to 
speak  the  slanderous  words;  such  words  be- 
ing a  qualified  privilege. 
PHvilese  -<-  Comaaoa  latereat  ,im.  Sub- 

ieot*n&atter. 

"Qualified  privilege"  extends  to  all  com- 
munications made  m  good  faith  upon  any 
subject-matter  in  which  the  party  communi- 
cating has  an  interest  or  m  reference  to 
which  he  has  a  duty  to  a  person  having  a 
corresponding  interest  or  duty,  although  the 
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duty  be  'not  a  legal  one,  but  of  a  moral  or 
social  character  of  imperfect  obligation;  and 
it  arises  from  the  necessity  of  full  and  unre- 
stricted communication  concerning  a  matter 
in  which  the  parties  have  an  interest  or  duty. 
[See  104  Am.  St.  Rep.  140.] 

Loss   of  Privilege   ^  Presence   of  Per- 
son Not  Interested. 

In  action  for  oral  slander  by  statement  of 
one  servant  to  another  in  the  course  of  his 
employment  that  plaintiff  was  diahonest,  the 
privilege  was  not  loat  because  of  the  presence 
of  the  bookkeeper  and  his  assistant;  they 
being  present  because  they  were  keeping  the 
books  in  which  would  be  entered  the  settle- 
ment based  on  the  alleged  dishonest  act. 

[See  note  at  end  of  this  case.] 

Trial  ~  Direotion   of  Verdict   —   Con- 
sideration  of   Entire   Evidence. 

On  motion  for  peremptory  instruction,  the 
entire  evidence  is  to  be  considered,  and.  If  it 
fails  to  show  a  cause  of  action,  the  motion 
should  be  granted. 

Motion  for  Directed  Verdict  —  Kiglit 
to  Move  Orally. 

One  moving  for  peremptory  instruction  is 
not  required  to  formulate  the  cryidence  and 
sign  a  statement^  aa  under  a  demuctar  to  the 
evidence,.  bu|;  the  motion  can  be  made  orally 
upon  the  evidence  aa  delivered  be(p|re  this 
court  and  jury. 

Xiibel  and  Slander  —  PriTilece  <—  How 
Urged  at  TriaL 

In  slander  action,  the  question  of  qualified 
privil^e,  although  not  expressly  urged  upon 
the  trial  judge,  is  properly  raised  by  motion 
for  directed  verdict  for  defendant,  a%  such 
motion  presented  the  question  of  liability 
upon  the  entire  record. 

Malice    AToidinc   PriviloKe   —  Bnrden 
of  Proof. 

Ttk  slander  action,  wh^re  defendant  haa  a 
qualified  privilege,  the  burden  of  proof  is  on 
the  pli^i^tiff  to.  §bpw  thai  the  wor4a  -.were 
used  to  express  malice  toward  him. 

.  CertWrari'  to.  -Qourt  ,Qi    Civil'  Appealat 
Bachman,  Judge. 

Action  by  Joseph  R.  Blaok,  plaintiff, 
against  Southern  Ice  Company,  defendant. 
Judgment  for  plaintiff  in  trial  court.  Judg- 
ment affirmed  by  Conrt  of  Civil  Appeals. 
Defendant  brings  certiorari.  The  facts  are 
stated  in  the  opinion.    Reversed. 

OogmoeU  4  Fletcher  for  plaintiff. 
8i»er,  OhambliM  d  ChamhlisM  for  defend- 
ant. 

(rtSj  LA'JCsi>B!i,  J.— ^liis  is  an  action  lot 
damages  for  oral  slander  uttered  by  the  fore- 
man of  the  plaintiff  in  error,  ^hich  is  a  cor- 
poration, against  defendant  in  error.  The 
words  averred  in  the  declaration  are:  "I 
have  located  the  man  who  stole  the  tickets. 
It  is  Joe  Black,  and  I  have  discharged  him." 
And  in  the  second  count  of  the  declaration 


it  ia  averred  that  plaintiff  [3941  in  error's 
loreauin  said  of  an4  eonoenuiig  defendant  in 
error:  VYou  are  a  damned  tbi^f."  There 
ware  verdict  and  jAidgwient  for  plaintiff  be- 
low, which  was  affirm^  by  the  court  of  civil 
appeals,  and  the  oaae  ia  before  ua  upon  pe- 
tition for  certtormri.  .     . 

The  fa«ta  necessary  to  bs  atate^  are  as  fol- 
lows:   The  plaintiff  in  error  issued  to  Hunt's 
Bakery  a  book  containing  tiekats  or  coupons 
good  for  two  thousand  pounds  of  ice.    After- 
wards Hunt  gave  notkie  that  he  wanted  to 
aorrender  this  book,  and,  according  to  the 
custom  of  plaintiff  in. error  in  au'^Ji  cases^  it 
asnt  an  employee  named  Huggina  to  take  up 
the  book  and  collect  for  what  had  been  used 
out  of  it  and  return  the  book  to  the  office. 
Huggins  took  it  up  aa  directed,  and  piut  it  in 
his  poeHet,  but  his  pocket  was  ripped,  and  the 
book  slipped  out  and  waa  lost.    lAter  a  cou- 
pon out  of  the  book  waa  brought  in  by  one 
of  the  drivers,  who  had  been  delivering  ice 
for  plaintiff  in  error,  and  it  was  found  that 
the  book  was  in  the  {K>8session  of  Joe  Light, 
who  said  that  he  had  bou^^  it  for  $2  from 
Diek  Light..   Plaintiff  in  error  paid  Joe  Light 
the  $2  for  >  the  unused  jportion  of  the  book 
and  took  it  up«    Dick  Light  beatified  that  he 
got  the  book  frcnn  one  Galliger,  wjki  Galliger 
teetified  that  he-  got  it  firom  the  defendant 
in  error.  Black.    Biack;  denied  that  he  gave 
the  book  to  Gk^tgar  or  that  he  had  anything 
to  do  with  it  or  knew  anjrthing  about  it.    It 
ia  admitted  however,  that  defendant  in  error 
went  WAth  Hnm^ins  ^fhen  he  took   up  the 
book  and  rodn  with  him  in  his  buggy  for  sev- 
eral  hours,     ^e  wpia  also  an  employee  of 
plaintiff  in  error. 

[395]  After  the  hook  had  been  redeemed  by 
plaintiff  in  error,  its  foreman,  one  Gardner 
interviewed  defendant  in  error  and  Huggins 
together  about  the  lose  of  the  book,  and  in 
the  course  of  the  interview  made  the  slander- 
ous statamenta  sat  forth  in  the  declaration. 
Defendant  in  error  says  that  the  foreman, 
in  the  presence  of  Huggins,  called  up  the 
manager  of  plaintiff  in  error  and  used  the 
•mox^  set  forth  in  the  first  count  of  the 
declaration.  He  says  that  the  foreman  then 
took  him  and  Huggins  into  another  room 
and  naked  them  about  the  tickets,  and  in 
Huggins'  presence  called  plaintiff  a  "damned 
liar  and  a  damned  thief.''  This  is  denied, 
in  substance,  by  both  Huggins  and  Gardner, 
but  defendant  in  error  testified  as  stated. 
Black  waa  discharged,  and  when  he  applied 
to  the  company  for  the  amount  due  him  he 
waa  required  .  by  the  manager  to  account 
for  the  %%  whioh  had  been  paid  to  redeem 
the  book.  This  was  done  in  the  office  and  in 
the  presence  of  the  bookkeeper  and  assistant 

Many  queationa  are  made  in  this  court  upon 
assignments  of  error,  which  are  nine  in  num- 
ber, but  we  will  consider  only  two  of  them 
as  they  are  conclusive  of  the  case. 
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It  18  well  settled  ik$it  m  corporation  may 
be  liable  in  a  civil  action  for  damages  for 
pabHahiiig  a  malioiona  libel.  10  Ofc.  IBlfi. 
But  tlie  liability  of  a  corporation  for  oral 
slander  uttered  by  one  employee  against  an- 
other is  not  80  clear.  Some  of  the  cases  hold 
that  the  law  will  ascribe  them  to  the  per- 
sonal [396]  malice  of  the  employee  rather 
than  an  act  performed  in  the  course  of  his 
employment  and  in  aid  of  the  interest  of  hie 
employer.  Other  cases  hold  that  a  corpora- 
tion is  liable  as  in  other  torts.  The  learned 
conrt  of  civil  appeals  toolt  the  latter  yiew, 
and  for  its  conclusion  cites  the  following 
eases:  Hypes  ▼.  Southern  R.  Go.  82  S.  G. 
315,  64  S.  E.  396,  21  L.R.A.(N.S.)  873,  17 
Ann.  Cas.  620;  Rivers  t.  Yazoo,  etc.  R.  Co. 
90  Miss.  196,  43  So.  471,  9  L.R.A.(N.S.)  931; 
Grand  Union  Tea  Co.  t.  Lord,  231  Fed.  393, 
145  C.  O.  A.  384;  Fensky  v.  Maryland  Casual- 
ty Co.  264  Mo.  154,  174  8.  W.  416;  6  Thomp- 
son on  Corporations  (2d  ed.)  sec.  5441;  1 
Clark  ft  Marahall  on  Corporations,  627;  Wat- 
ers-Pierce Oil  Co.  V.  Bridwell,  103  Ark.  346^ 
147  8.  W.  64,  32  Ann.  Cas.  1914B  837. 

The  contrary  doctrine  is  announced  in  Sin- 
ger Mfg.  Co.  V.  Taylor,  150  Ala.  674,  43  So. 
210,  9  L.R.A.(N.S.)  929,  124  Am.  St.  Rep. 
90;  Behre  ▼.  National  Cash  Register  Co.  100 
Ga.  213,  27  S.  S.  986,  62  Am.  St.  Rep.  320; 
10  Cyc.  1216 ;  Townsend  on  Slander  &  Libel 
(4th  ed.)  474,  475;  19  Am.  &  Eng.  Knc.  of 
Law  (2d  ed.)  1059;  Sawyer  v.  Norfolk,  etc. 
R.  Co.  142  N.  C.  1,  64  S.  E.  793,  115  Am. 
St.  Rep.  716,  9  Ann.  Cas.  440;  Mclntyre  v. 
(Mdahy  Packing  Co.  179  Ala.  404,  60  So. 
484;  Duquesne  Distributing  Co.  v.  €Jreen* 
baum,  135  Ky.  182,  121  6.  W.  1026,  24  L.R.A. 
(N.8.)  955,  21  Ann.  Cas.  481;  Kane  v.  Boston 
Mut.  Ij.  Ins.  Co.  200  Mass.  266,  86  N.  E. 
302;  Markley  ▼.  Snow,  207  Pa.  St.  447,  56 
At).  909,  64  L.R.A.  [39^  685;  International 
Text-Book  Co.  v.  Heartt,  136  Fed.  129,  69 
C.  C.  A.  127. 

It  is  not  meant  that  all  of  the  foregoing 
cases  state  the  doctrine  in  exact  accord,  but 
they  all  hold  that  a  corporation  is  not  liable 
for  oral  slander  in  the  broad  sense  that  it 
is  liable  for  other  torts  of  its  servants.  Most 
of  the  cases  seem  to  recognize  a  difference 
between  slanderous  words  which  are  spoken 
snd  slanderous  words  which  are  written. 
This  distinction,  we  think,  is  well  founded 
both  in  law  and  in  fact.  It  is  a  matter  of 
common  knowledge  that  corporations  must 
employ  many  servants,  and  that  many  of 
them  do  not  weigh  their  words  and  are  easily 
provoked  to  anger.  It  would  be  an  extreme 
hardship  to  hold'a  corporation  liable  for  the 
slanderous  words  spoken  by  each  servant  in 
its  employ  and  who  may  speak  them  in  con- 
nection with  the  duties  which  he  is  employed 
to  perform.  To  apply  the  ordinary  rule  goy- 
erning  the  relationship  between  master  and 


aerrant,  and  governing  the  liability  <rf  the 
Blaster  for  the  torts  of  his  servants,  would 
ha  to  hold  the  corporation  liable  for  torts 
which  were  not  contemplated  when  the  con- 
tract of  employment  was  made.  The  same 
would  often  be  true  of  private  individuals. 
To  hold  that  the  nsaster  is  liable  for  slander- 
ous words  spoken  in  the  same  manner  that 
he  is  liable  for  other  torts  of  his  servant 
would  be  to  extend  the  law  of  oral  slander 
far  beyond  what  the  facts  and  the  contem- 
plation of  the  parties  include.  If  one  employs 
a  servant  about  his  household,  it  [398]  cer- 
tainly is  not  contemplated  that  the  servant 
will  slander  those  with  whom  he  may  be 
brought  in  contact  while  performing  his  du- 
ties. We  do  not  say  that  a  corporation  or 
an  individual  would  not  be  held  liable  in  par- 
ticular cases  for  the  slanderous  words  uttered 
by  a  servant;  but  to  make  a  case  of  liabil- 
i^  the  plaintiff  must  show  either  that  thi^ 
master  expressly  authorized  the  speaking  of 
the  slanderous  words,  or  that  it  would  be 
necessary  to  speak  them  in  the  course  of  the 
performance  of  the  duty  assigned  to  the  serv- 
ant, or  that  it  has  been  ratified  by  the  mas- 
ter. 

The  precise  question  presented  is  tbe  lia- 
bility of  a  corporation  for  damages  for  oral 
slander  spoken  by  one  servant  of  another 
while  acting  within  the  scope  of  his  author- 
ity and  in  the  interest  of  the  master,  but  who 
was  not  actually  authorised  to  speak  the 
slanderous  words.  We  do  not  think  speak- 
ing the  slanderous  words  would  fall  reason- 
ably withih  the  contemplation  of  the  parties 
when  they  made  the  contract  of  employment, 
either  that  the  master  impliedly  authorized 
the  foreman  to  speak  the  words,  or  that  he 
so  agreed  to  indemnify  his  other  servant 
against  such  conduct. 

It  is  not  like  the  master's  implied  agree- 
ment to  furnish  a  safe  place  to  work,  safe 
machinery,  and  the  like  for  which  he  must 
respond  in  damages  if  he  fails  in  such  duty. 
These  duties  are  parts  of  the  contract  of  em- 
ployment, though  unexpressed,  and  are  said 
to  be  absolute.  But  the  speaking  of  slander- 
ous words  is  so  often  the  result  [399]  of 
an  outbreak  of  temper,  and  is  always  an  ex- 
pression of  opinion,  that  it  is  usually  dis- 
connected from  the  servant'^  duties,  and  can- 
not reasonably  be  said  to  be  an  unexpressed 
part  of  the  contract  of  employment.  Hence 
Gardner's  opinion  that  Black  got  the  coupon 
book,  and  is  a  thief  and  a  liar,  being  unau* 
thorized,  is  no  ground  of  action  against  the 
common  employer. 

What  we  have  said,  of  course,  does  not 
apply  to  a  third  party  to  whom  the  master 
owes  a  special  duty.  It  does  not  apply  to  the 
case  of  a  passenger  on  a  public  conveyance 
nor  to  a  customer  invited  on  the  premised 
of  the  owner,  nor  to  any  other  one  to  whom 
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the  master  actually  or  impliedly  owes  a 
special  duty.  The  authorities  from  which 
we  have  drawn  the  foregoing  conclusions  can 
be  found  by  an  examination  of  Glasgow  v. 
I^rimer,  21  Ann.  Cas.  341  [(1911)  A.  C. 
(Eng.)  209];  Sawyer  v.  Norfolk,  etc.  R.  Co. 
142  N.  C.  1,  54  S.  E.  793,  116  Am.  St.  Rep. 
716;  9  Ann.  Cas.  440;  Hypes  v.  Southern  R. 
Co.  82  S.  C.  316,  64  S.  E.  395,  21  L.R.A. 
(N.S.)  873,  17  Ann.  Cas.  620. 

In  the  case  of  Glasgow  v.  Lorimer,  supra, 
the  House  of  Lords  in  1911  ruled  that  it  was 
necessary  in  such  a  case  for  the  plaintiff  to 
show  ''that  the  expression  of  such  an  opinion 
was  within  the  scope  of  his  employment," 
from  which  it  follows,  on  the  authorities, 
''that  the  corporation  is  not  responsible  for 
a  slander  uttered  by  him  in  the  expression 
of  that  opinion."  The.  scope  of  the  servant's 
employment  in  that  case  "included  the  col- 
lection of  the  police  [400]  assessmenta  pay- 
able by  the  pursuer's  husband  and  the  grant- 
ing of  a  receipts  therefor."  Upon  the  presen- 
tation of  a  receipt  for  the  taxes  which  the 
servant  was  trying  to  collect,  he  accused 
plaintiff  of  forgery.  It  was  said  that  it  i^as 
not  within  the  scope  of  the  servant's  employ- 
ment to  do  more  than  report  the  occurrence 
to  his  superiors  and  inspect  their  books.  Hia 
expression  of  his  opinion  that  the  plaintiff 
had  forged  the  receipt  was  held  to  be  beyond 
the  scope  of  his  employment. 

There  was  no  publication  of  the  statements 
averred  in  the  declaration  other  than  to  those 
immediately  interested  in  the  transaction.  It 
is  said  by  defendant  in  error  that  the  forer 
nuMi  called  the  manager  of  the  ice  company 
on  the  telephone  and  uttered  the  words  set 
forth  in  the  first  count  in  the  declaration. 
As  stated,  this  is  denied  by  the  foreman, 
manager,  and  the  witness  Huggins,  but  no 
other  or  further  publication  is  claimed  by 
the  plaintiff.  All  of  the  parties  to  whom 
the  publication  was  made  are  interested  ip 
the  transaction.  Huggins  was  interested  be- 
cause the  loss  of  the  coupon  book  laid  be- 
tween him  and  the  defendant  in  error,  and 
the  manager  of  plaintiff  in  error,  as  well  as 
its  foreman,  was  interested  in  the  transac- 
tion because  the  loss  of  the  book  involved  a 
financial  loss  to  it. 

We  think  the  words  spoken  by  the  foreman 
were  qualified  privilege.  It  was  not  full 
privilege.  By  this  is  not  meant  that  the 
words  are  not  slanderous  per  ac,  and  there- 
fore ordinarily  actionable;  but  what  is  [401] 
meant  is  that  such  a  communication  is  not 
actionable  unless  malice  is  proven.  Qualified 
privilege  extends  to  all  communications  made 
in  good  faith  upon  any  subject-matter  in 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty 
to  a  person  having  a  corresponding  interest 
or  duty;   and  the  privilege  embraces  cases 


where  the  duty  is.  not  a  l^gal  one,  but  where 
it  is  of  a  moral  or  social  character  of  im- 
perfect obligation.  Newell  ob  Libel  ^  Slan- 
der (6th  ed  )  see.  493,  Odgers  (6th  ed.)  p. 
227;  Xownsend  (4th  ed.)  299;  Chambers 
y.  Leiser,  43  Wash.  285,  86  Pac.  627,  10  Ann. 
Cas.  270.  The  rule  announced  is  necessary 
in  order  that  full  and  unrestricted  communi- 
cation concerning  a  matter  in  which  the  par- 
ties have  an  interest  or  a  duty  may  be  had. 
It  is  grounded  upon  public  policy  as  well  as 
reason. 

The  court  of  eivil  appeals  held  that  the 
plaintiff  in  error  was  not  in  a-  position  to 
make  the  question  of  privilege  because  it  was 
made  for  the  fir^  time  in  that  court.     In 
this  we  think  there  was  error.     There  was 
a  motion  in  the  court  below  for  peremptory 
instructions,  and  this  raised  the  question  of 
law  as  to  whether  there  was  any  proof  tend- 
ing to  show  express  malice.    That  court  was 
of  opinion  that  Gardner  was  well  warranted 
in  believing  that  defendant  in  error  stole  the 
coupon  book.     There  is  no  proof  of  express 
malice  existing  between  Gardner  and  defend- 
ant in  error,  or  of  anything  except  the  trans- 
action [402]  set  out  in  this  opinion.    On  the 
motion  for  peremptory  instructions  the  entire 
evidence  is  to  be  considered,  and  if  it  fails 
to  show  a  cause  of  action,  the  motion  should 
be  granted.     Tyrus  v.  Kansas  City,  etc.  R. 
Co.  114  Tenn.  679,  86  S.  W.  1074;  Greenlaw 
▼.  Louisville,  etc.  R.  Co.  114  Tenn.  187,  86 
S.  W\  1072;  St.  Louis,  etc.  R.  Co.  v.  Finley, 
122  Tenn.  127,  118  S.  W.  692,  18  Ann.  Cas. 
1141.     The  one  making  the  motion  for  per- 
emptory instructions  is  not  required  to  for- 
mulate the  evidence  and  sign  a  statement,  as 
under  a  demurrer  to  the  evidence,  but  the 
motion  can  be  made  orally  upon  the  evidence 
as  delivered  before  the  court  and  jury,  and  in 
such  cases,  the  opiniea  of  the  i-ourt  is  merely 
invoked  as  to  whether  it  is  a  case  proper  for 
the  jury  or  one  for  the  court  alone.    King  v. 
Cox,  126  Tenn,  653,  161  S.  W.  68. 

The  record  in  this  case  does  not  show  that 
the  special,  ground  of  qualified  privilege  was 
urged  upon  the  trial  judge,  but  we  think  the 
motion  for  a  directed  verdict  properly  raised 
the  question  as  it  presented  the  question  of 
liability  upon  the  entire  record.  The  burden 
of  proof  was  on  the  plaintiff  to  show  that  tht* 
words  spoken  were  used  with  express  malice 
towards  him.  McKee  v.  Hughes,  133  Tenn. 
456,  181  S.  W.  930,  L.R.A.1916D  391;  Cooley 
v.  Galyon,  109  Tenn.  1,  70  S.  W.  607,  60 
L.R.A.  139,  97  Am.  St.  Rep.  823;  Lea  ▼• 
White,  4  Sneed  (Tenn.)  111. 

The  requirement  of  Black  to  pay  back  the 
$2  was  a  ratification  of  the  slander  by  the 
company,  because  it  must  have  adopted  Gard- 
ner's, opinion  that  [403]  Black  got  the  book. 
But  it  was  qualified  privilege  and  before 
Black  can .  recover  he  must  show  express  xm^- 
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ice.     The  contrary  is  aliowD.     BUck  called 

upon  the  maaager  for  a  settlfiment  in  tiie  offioa 

of  the  cOEmpany  and  in  the  presence  of  the 

bookkeeper  and  his  aaaistant.     AU  present 

w«re  interested  in  as  much  as  the  mana^r 

had  the  right  to  state  hia  teroia  oi  settle* 

ment,  and  the  privilege  was  not  lost  because 

of  the  presence  of  the  bookkeeper  and  his 

asBtatant  because  they  were  to  keep  the  books. 

Authorities  supra;   Shurtleff  y.  Stevens,  51 

Vt.    591,    31    Am.    Kcp.    698;    Somerville    v, 

Hawkins,  10  C.  B.  583,  70  E.  C.  L.  683;  Nich- 

ols  V.  £aton,  110  la.  509^  81  N.  W.  792,  47 

Ia.R.A.   483,   80  Amu   St.   Rep.   319;    Denver 

Public  Warehouse  Co.  v.  HoUoway,  34  Colo. 

432,  7  Ann.  Cas.  840,  83  Pac.  131,  114  Am. 

St.  JRep.  171,  3  L.R.A.(N.S.)  696;  Chambers  y. 

L^iaer,  43  Wash.  285,  86  Pac.  627,  10  Ann. 

Cas.   270;   Ramsdell  v.  Pennsylvania  R.  Co. 

79   N.  J.  L.  879,  75  Atl.  444;   Edwards  y. 

Kevil,  133  Ky.  392,  118  S.  W.  273,  134  Am. 

St,  Bep.  463,  28  L.R.A.(N.S.)   551;  Brow  v. 

Hathaway,  13  Allen    (Mass.)    239;  Ashcroft 

V.  Hammond,  197  N.  Y.  488,  90  N.  E.  1117. 

Reversed  and  dismissed. 


HOTE. 

Faet  that  Ooayersatloa  Is  Oyerlteard 
1>7  Third  Person  as  AffeotinK  Privi- 
lece  of  CoBuannlcation  within  Lair 
or  Blander. 

Oeneral  RtUe. 

It  is  generally  held  that  where  slanderous 
etatemmits  are  made  by  met  in  goofl  laith 
to  another,  in  order  to  protect  the  speaker's 
interests,  or  the  corresponding  interests  of 
another,  in  a  matter  in  which  both  parties 
are  concerned,  the  qnalifled  priyilege  at- 
taching thereto  is  not  defeated  by  the  fact 
that  flueh  statement^  are  incidentally  over- 
heard or  brought  to  the  notice  of  third  par- 
ties who  are  not  immediately  interested  in 
the  matter^  Tpogood  v.  Spyring,  1  C.  M.  & 
R.  (Eng.)  181,  3  L.  J.  Exch.  347,  4  Tyrw. 
.582;  Padmore  v.  Lawrence,  11  Ad.  &  El.  380, 
39  E.  C.  L.  115;  Davies  v.  Snead,  L.  R.  5 
Q.  B.  (£i«.)  e08;  Pitt&rd  v.  Oliver  [1891] 
1  Q.  B.  (Eng.)  474,  65  J.  P.  100,  60  L,  J. 
Q.  B.  219,  64  L.  T.  N.  S.  758,  3  VV.  R.  311; 
Jones  T.  Thomas,  60  J.  P.  (Eng.)  149,  53  L. 
T.  N.  8.  678,  M  W.  Rep.  104;  Somerville  v. 
Hawkins,  10  C.  B.  683,  70  E.  C.  h.  583,  15 
Jur.  450,  20  L.  J.  C.  B.  131 ;  Gildner  v.  Busse, 
3  Ont.  L.  Rep.  561;  Ward  v.  McBride,  24  Ont. 
L.  Rep.  555;  Matheson  v.  Brown,  49  Nova 
Scotia  198;  Broughton  v.  McGrew,  39  Fed. 
672,  6  L.R.A.  406;  Philips  v.  Bradshaw,  167 
Ala.  100,  52  So.  662;  Sheftall  v.  Central  of 
Georgia  R.  Co.  123  Ga.  689,  51  S.  E.  646; 
Conrad  v.  Roberta,  95  Kan.  180,  147  Pac. 
796,  L.R.A.1915E  131;  Fresh  v.  Cutter,  73 
Md.  87,  20  Atl,  774,  25  Am.  St.  Rep.  576, 


10  L.R^.  67;  Pahr  v.  Hayes,  60  N.  J.  L.  276, 
13  Atl.  261.      See  also  Hoover  v.  Jordan,  27 
Colo.  App.  516,  150  Pac.  333;  Brown  v.  Globe 
Printing  Co.  213  Mo.  611, 112  S.  W.  462,  127 
AuL.  St.  Rep.  627;  Morton  v.  Knipe,  128  App. 
Div.  94,  112  N.  Y.  S.  461,  128  App.  IHv.  895, 
112  N.  Y.  S.  465.    And  see  the  reported  case. 
In    Toogood    V.    Spyring,    1    C.    M.    &    R. 
(Eng.)   181,  3  L.  J.  Exch.  347,  4  Tyrw.  682, 
the  court  said:    "I  am  not  aware  that  it  was 
ever  deemed  essential  to  the  protection   of 
such  a  communication  that  it  should  be  made 
to   some    person    interested   in    the   inquiry, 
alone,  and   not  in  the  presence  of  a  third 
person.    If  made  with  honesty  of  purpose  to 
a  party  who  has  any  interest  in  the  inquiry 
(and  that  has  been  very  liberally  construed, 
Child  V.  Affleck,  4  M.  &  R.  590;   9  B.  &  C. 
403  [17  £.  C.  L.  405]),  the  simple  fact  that 
there  has  been  some  casual  by-stander  can* 
not  alter  the  nature  of  the  transaction.    The 
business  of  life  could  not  be  well  carried  on 
if   such   restraints  were   imposed   upon   this 
and  similar  communications,  and  if,  on  every 
occasion  in  which  they  were  made,  they  were 
,  not  protected  unless  strictly  private.    In  thin 
class  of  communications  is,  no  doubt,  compre- 
hended the  right  of  a  master  bona  fide  to 
charge  his  servant  for  any  supposed  miscon- 
duct in  his  service,  and  to  give  him  admoni- 
tion and  blame;  and  we  think  that  the  simple 
circumstance  of  the  master  exercising  that 
right  in  the  presence  of  another  does  by  no 
means  of  necessity  take  away  from   it  the 
protection   which   the    law   would   otherwise 
afford.     Where,    indeed,    an   Opportunity    is 
sought  for  making  such  a  charge  before  third 
persons,    which    might   have   been   made    in 
private,  it  would  afford  strong  evidence  of  a 
malicious  intention,  and  thus  deprive  it  of 
that  immunity  which  the  law  allows  to  such 
a  statement,  when  made  with  honesty  of  pur- 
pose; but  the  mere  fact  of  a  third  person  be- 
ing present  does  not  render  the  oommunica- 
iion  absolutely  unauthorised,  though  it  may 
be  a  circumstance  to  be  left  with  others,  in- 
cluding the  style  and  character  of  the  lan- 
guage used,  to  the. consideration  of  the  jury, 
who  are  to  determine  whether  the  defendant 
has  acted  bona  fide  in  making  the  charge, 
or  been  influenced  by  malicious  motives.    In 
the  present  case  the  defendant  stood  in  such 
a    relation    with    respect    to    the    plaintiff, 
though  not  strictly  that  of  master,  as  to  au- 
thorize him  to  impute  blame  to  him,   pro- 
vided it  was  done  fairly  and  honestly,  for  any 
supposed   misconduct   in   the  course   of   his 
employment;  and  we  think  that  the  fact,  that 
the  imputation  was  made  in  Taylor's  pres- 
ence, does  not,  of  itself,  render  the  communi- 
cation unwarranted  and  officious,  but  at  most 
is  a  circumstance  to  be  left  to  the  consider- 
ation of  the  jury." 

So  it  was  said  in  Padmore  y.  lAwrence, 
11  Ad.  &  El.   380,   39  E.  C.  L.  115:     "The 


700 


CITE  THIS  VOL.  AMN.  CAS.  1817E. 


fact  thai  a  third  person  ii  present  when  th* 
defendant  charges  the  plaintiff  with  a  lelony 
does  not  affect  the  privilege  even  though  such 
third  person  was  not  in  any  way  interested 
in  the  matter,  as  the  exigencies  of  society 
could  not  permit  such  a  restriction,  but  the 
questions  of  the  bona  fide  of  the  charge  and 
the  defendant's  motive  should  be  submitted 
to  the  jury." 

The  imputation  of  unchastity  to  a  woman 
by  her  physician  and  in  the  presence  of  a 
third  person  who  was  thereby  the  special 
procurement  of  the  plaintiff  was  held  to  be 
privileged  in  Bruce  v.  Curtis,  38  App.  Gas. 
(D.  C.)  304,  Ann.  Gas.  1913G  1070,  38  L.R.A. 
(N.S.)  69,  wherein  it  was  said:  "In  the 
instant  case  the  statements  of  the  defendant 
were  made  in  the  natural  course  of  his  busi* 
ness,  and  in  response  to  the  express  and  im- 
plied request  of  the  plaintiff  that  she  be  in- 
formed as  to  the  nature  of  her  ailment.  .  The 
sister,  the  only  third  party  present,  was 
thereby  the  procurement  of  the  plaintiff,  and 
the  defendant  was  in  no  way  responsible  for 
her  presence.  She  accompanied  the  plaintiff 
upon  each  of  the  two  occasions,  and,  by  rer 
quest  of  the  plaintiff^  was  present  when  the 
defendant  made  the  examination.  Tlie  de- 
fendant, therefore,  had  a  right  to  assume  that 
he  could  speak  freely  and  frankly.  Certain 
it  is  that,  unless  he  took  advantage  of  the  oc* 
easion  for  the  purpose  of  vilifying  the  plain- 
tiff, and  of  making  statements  so  far  beyond 
the  demands  of  the  occasion  as  to  indicate 
malice  or  lack  of  good  faith,  the  presence  of 
this  witness,  in  the  cironmstanees  disclosed, 
in  no  way  affects  the  situation."  See  also 
Laughlin  v.  Sehintcer  (Tex.)  106  S.  W.  908,. 
Compare  Weber  v.  Vincent,  56  Hun  612  mem. 
9  N.  Y.  S.  101,  29  N.  Y.  St.  Rep.  603,  wherein 
it  was  held  that  in  answer  to  questions  by  an 
interested  person  the  defendant  made  a  state- 
ment imputing  unchastity  to  the  plaintiff  in 
the  hearing  of  otheirs  who  wore  casually  pres^ 
ent  was  not  within  the  mle  of  privileged 
communications. 

Litnitation  of  Rufe» 

While  the  accidental  presence  of  a  third 
perscm  will  not  always  take  the  ease  out  of 
the  rule  of  qualified  privilege,  there  is  no 
privilege  if  the  defendant  purposely  selects 
an  occasion  to  make  the  slanderous  statements 
wben  a  third  person  is  present.  Parsons  v. 
Surgey,  4  F.  A  F.  (Eng.)  247;  Suzor  v. 
Buckingham  [1914]  Sc.  Ct.  Sess.  299;  Kruse 
V.  Rabe,  80  N.  J.  L.  378,  Ann.  Gas.  1912A 
477,  79  Atl.  316,  33  L.RA..(N.S.)  469;  Field 
V.  Bynum,  156  N.  C.  413,  72  S.  E.  449.  Thus 
in  Parsons  v.  Surgey,  supra,  it  was  held  that 
while  the  statements  made  by  the  defendant 
before  a  shareholder's  meeting  were  privi- 
leged, the  privilege  was  lost  by  the  presence 


of  reporters  and  the  pabUo  n^  wsve  there 
by  the  defendant's  expsess  invitsEtaeii. 

In  Kruse  r.  Rabe,  60  N.  J.  L.  378,  Ann. 
Gas.  1912A  477,  79  AtL  316,  S3  L.R.A.(N.S.) 
469,  it  was  held  that  statements  made  by  an 
attorney  to  his  cUent  in  such  a  load  tone  of 
voice  in  a  semi-public  place  within  the  hear- 
ing of  third  persons  were  not  privilciged. 

In  Sommerville  v.  Hawkins,  10  G.  B.  583, 
70  E.  G.  L.  683,  it  appeared  that  the  defend- 
ant called  in  two  of  his  servants  and  address- 
ing them  in  the  plaintiff's  presence,  said:  *'I 
have  dismissed  that  man  for  robbing  me;  do 
not  speak  to  him  any  more  in  public,  or  in 
private  or  I  shall  think  you  as  bad  as  him." 
It  was  held  to  be  within  the  rule  of  qualified 
privilege  on  the  ground  that  it  was  the  duty 
of  the  master  and  also  in  his  interest  to  pre- 
vent his  servants  from  associating  with  a 
person  of  such  character  as  the  worda  im- 
puted to  the  plaintiff,  inasmuch  as  sueh  as- 
sociation might  reasonably  be  apprehended  to 
be  likely  to  be  followed  by  injurious  eonse- 
quences  both  to  the  servants  and  the  master. 
To  the  same  effect  see  Taylor  •▼.  Hawkina,  16 
Q.  B.  308,  71  E.  G.  L.  308,  16  Jur.  746,  20 
L.  J.  Q.  B.  313. 
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Mnaioipal    Corporatioiis   ^   Ofieevs    — 
Power  to  Bemotre. 

A  municipal  corporation  has  inherent  pow- 
er to  remove  its  officers. 

[See  10  Ann.  Gas.  686;  135  Am.  St.  Rep 

260.] 

Same. 

Grand  Rapids  City  Charter,  tit.  »,  9  11. 
governing  the  council  removal  of  city  officers 
for  misconduct,  is  not  unauthoriEed  by  the 
Constitution  of  1860,  for  article  15,  §§  13, 
14,  and  artiele  4,  §  38,  conferring  general 
legislative  control  over  municipalities,  in- 
clude such  authority. 


Title  2,  §  11»  supra,  was  not  impliedly  re- 
pealed by  Pub.  Acts  1915,  No.  145,  authorix- 
ing  the  governor  to  remove  elective  city  offi- 
cers, for  the  removal  power  is  concurrent 
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Where  a  eitj  officer  aucceeda  himself,  h» 
nuj  be  removed  for  miBconduct  during  the 
preceding  term. 

[See  Ann.  Cas.  19166  707.] 

Proeedare  for  Removal  *—  Neoeaslty  of 
PrescrlbinK  Rules. 

Under  title  2,  §  11,  supra,  and  title  3, 
S  11,  anthorizing  the  council  to  enact  rules 
of  prooedfure  in  removal  caees,  it  is  held  that 
proeaediagB  oomplying  with  tiUe  2  are  not 
void  because  no  rules  of  prooedare  had  been 
prescribed  under  title  3. 

2iatiire  And  Roq,iUaitoB  of  Pvooeedins 
for  MmmkOTmX  —  FainMsa  mmA  Ximpaar- 
tiaUty. 

Removal  proceedings  under  title  2,  §  11, 
are  of  a  quasi  judicial  character,  and  must 
insure  a  fair  trial. 

[See  note  at  end  of  this  case.] 


A  council  committee  which  formulated  the 
removal  charges  is  not  thereby  disqualified 
from  voting  on  them  in  the  oouncil. 

[Sec  note  «4  ead  of  this  caaa] 

Same. 

Hie  city  covneil  is  held  not  to  have  given 
an  officer  a  lair  trial,  where  several  council-^ 
men  intimated  their  opinion  of  his  gvilt  prior 
to  the  hearing,  and  the  vote  removing  him 
followed  an  all-night  session,  and  denial  of 
accused's  request  to  later  present  evidence. 

[See  note  at  end  of  this  case.] 


Grand  Hapids  Charter,  tit.  2,  §  11,  requiring 
a  tvi^o-thirds  council  vote  for  removal,  refers 
to  members  who*  attended  and  heard  all  the 
evidence,  and  a  reading  thereof  by  an  un< 
official  stenographer  does  not  empower  those 
who  have  been. absent. ^  vote. 

[See  note  at  end.jsf  this  case.] 

Certiorari  by  James  S.  Hawkins,  petitionerj. 
against  Common  Council  of  City  of  Grand 
Rapids,  respondent.    The  facts  are  stated  in 
the  opinion. .  Rbwbsbd. 

Maynard  d  Chaee  for  petitioner. 
R.  if.  Fer(^Qn  and  Charle9  A.  Watt  for 
re8p<mdent. 

[278]  Stebbs,  J. — ^Unfortunately  the  enti- 
tled ''Statement  of  Facts"  in  petitioner's  brief 
ignores  the  requirements  of  Bule.  40  of  this 
courts  is  meager  of  f  acts^  and  devoted  largely 
to  argument  by  adjective,  necessitating  resort 
to  the  voluminous  two-volume  record  for  a 
fair  understanding  of  thia  ea^e  and  history 
of  the  proceedings  in  it. 

[279]  The  record  discloses  that  on  August 
16,  1915,  so-called  ''impeachment  charges'' 
were  drafted  by  a  committee  appointed  for 
that  purpose  by  the  common  oottBcU  of  the 
city  of  Orsfid  Rapids,  and  presented  to  said 
body,  aecaaing  James  S.  Hawkins,  treasurer 
of  said  eity,  petitioner  herein,  with  official 
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ansosBdttct  sad  iaqnr<^»er  perfomia&ee  of  the 
duties  of  his  office  by  reason  of  issuing  tax 
oertiiieates  and  certificates  of  redemption,  se- 
curing the  issuance  of  quitclaim  deeds  from 
the  city,  falsely  representing  the  amount  of 
the  city's  claim  against  certain  property  de- 
linquent for  taxes,  altering  deeds  signed  by 
authority  of  the  common  council,  conspiring 
with  unknown  persons  to  defraud  the  city 
by  >obtaining  transfer  of  the  city's  interests 
without  adequate  cooftpensation  to  the  city, 
cfto.,  hia  alleged  deilinqueneiee,  stated  at  great 
length  and  covering  many  alleged  dishonest 
transaetions,  being  in  substance  that  he 
availed  himself  of  his  official  poidtien  to  dis- 
honestly nnmipulaie  and  deal  in  municipal 
tax  claims  and  tax  titles  for  profit  in  fraud 
of  and  against  the  rights  of  the  city. 

On  August  30,  1015,  petitioner  appeared 
specially  by  oounsel  and  moved  dismissal  of 
these  charges  for  many  reasons  which  need 
not  he  stated  here,  which  motion  was  denied. 

On  September  8,  1915,  a  ten  days'  written 
notice  of.  the  time  and  place  of  hearing  the 
charges  by  the  common  council  was  person- 
ally served  upon  petitioner,  at  which  time 
he  again  appeared  specially  and  by  his  couu" 
sel  filed  a  aaotion  to  dismiss  the  piwceedings 
on  grounds  previously  stated  and  numerous 
others,  which  was  also  denied.  Thereafter, 
reserving  his  rights  under  the  motion  to  die-' 
Bias,  he  filed  an  answer,  containing  also  what 
might  be  termed  a  demurrer  to  said  charges. 
The  ooundil  then  adjourned  tba'  hearing  until 
October  4,  1916,  when,  parties  being  present, 
the  hearing  was  entored  upon  and  taking  of 
testimony  begun.  [280]  Adjourned  meetings 
iw  the  hearing  were  held  evenings,  the  matter 
being  adjourned  from  one  evening  to  snother 
for  taking  testimony  through  eleven  sessions 
until  the  evening  of  November  3,  1015.  An 
adjournment  to  this  meeting  from  November 
1st  was  at  the  'request  of  petitioner's  counwl, 
who  stated  that  th^  were  not  then  prepared 
to  go  on  with  the  defense,  but  would  be  pres« 
ent  at  thf  next  meeting  and  take  siieh  steps 
as  they  desired,  although  it  was  imderstood 
that  the  parties  would  put  in  some  testimony 
at  this  adjourned  meeting,  of  November  3d, 
and  that  all  the  testimony  which  had  been 
taken  should  be  read  by  the  stenographer  to 
the  aldermen  before  they  voted.  When  the 
meeting  convened,  petitioner's  counsel  re* 
newed  his  motion  to  dismiss,  and,  after  fur- 
ther cross-examination  of  a  witness  who  was 
produced,  announced  they  were  unable  to  pro- 
ceed further  f<Hr  various  reasons  which  he 
urged^--amottg  others,  that  the  city's  case  was 
not  in  because  it  waa  understood  that  the 
testimony  was  yet  to  be  read  over.  After 
some  acrimonious  discussion,  it  was  decided 
the  hearing  should  proceed,  and  reading  of 
testimony  was  entered  upon,  which,  with  in- 
terspersed discussion  and  Totfaig  upon  each  of 
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the  diarges  and  specHioatiQiiks  onder  theoiy  oe*' 
cupied  the  entire  night.  In  the  early  morn- 
ing, without  intermission  and  against  protest 
of  petitioner's  counsel  with  renewed  request 
for  further  time  in  which  to  prepare  and 
present  hici  case,  a  resolution  was  adopted  by 
a  vote  of  10  to  1,  which,  with  recitals  that 
the  council  had  during  the  past  month  lis- 
tened to  the  evidence  produced  in  support  of 
the  charges,  at  which  hearings  petitioner  was 
present  in  person  or  by  counsel  and  given 
every  opportunity  to  put  in  a  defense,  that 
Maid  evidence  had  been  re*read  in  whole  to 
tiie  council  after  it  was  taken,  and  the  coun- 
cil had  voted  severally  on  the  six  charges 
filed  and  each  specification  thereunder,  con- 
cludes afe  follows: 

[281]  '^Resolved  further,  that  said  James 
S.  Hawkins  be  and  he  is  hereby  removed  from 
the  office  of  and  as  treasurer  of  the  city  of 
Grand  Rapids,  on  account  of  and  by  reason 
of  being  guilty  of  the  said  several  charges 
and  specifications  aforesaid;  and  that  said 
office  be,  and  it  is  declared  vacant  from  and 
after  November  4,  1916." 

The  common  council  of  the  city  of  Grand 
Rapids  consisted  of  24  members,  20  were 
present  and  voting  at  the  time  this  resolution 
was  adopted.  Of  these,  but  15  had  attended 
all  the  meetings  and  heard  all  the  testimony, 
except  as  read  that  night  by  the  stenographer 
who  had  not  been  sworn,  nor  so  far  as  shown 
officially  selected  to  ajct  in  the  proceeding. 

It  appears  undisputed  that  the  charges  all 
covered  acts  alleged  to  have  been  committed 
prior  to  respondent's  induetion  into  his  then 
term  of  office,  which  began  May  3,  1015;  he 
having  filled  the  office  by  election  during  pre« 
viouB  terms  and  being  his  own  successor. 

Among  the  errors,  or  objections,  nrged  in 
behalf  of  petitioner  are,  in  substance,  that 
the  common  council  of  the  city  of  Grand 
Rapids  had  no  jurisdiction  to  hear  and  deter^ 
mine  charges  for  impeachment  of  an  elective 
city  officer,  but  the  sole  power  of  removal 
rested  with  the  governor;  that  the  provisions 
of  the  charter  of  Grand  Rapids  authorizing 
the  council  to  remove  a  city  officer  are  not 
aeif-executing,  but  the  charter  requires  ado{»- 
tion  of  an  ordinance  or  some  other  official 
action  providing  the  method,  machinery^  and 
course  to  be  pursued  by  the  council  when 
sitting  as  a  court  of  impeachment;  that  an 
officer  cannot  be  removed  for  acts  done  prior 
to  his  then  present  term  of  office;  that  the 
common  council  was  disqualified  to  sit  as  a 
court  of  impeachment  because  certain  of  its 
members  who  participated  and  voted  had 
prejudged  the  case  and  expressed  opinions 
that  petitioner  was  guilty  before  any  testi- 
mony was  taken;  that  the  resolution  was  not 
[282]  adopted  by  a  two-thirds  vote,  because 
only  15  members  of  said  '*eourt"  attended  all 
the  sessions  and  heard  all  the  testimony;  that 


oontiiroing  is  seaaibn  all  Aight  without  any 
manifest  reason  therefor,  and  immediately 
thereafter  taking  final  action  at  so  early  and 
untimely  nn  hour,  against  the  protests  of 
petitioner  and  request  for  time  in  which  to 
make  his  defense,  was  inimical  to  a  full  and 
fair  trial  and  conducive  to  a  miscarriage  of 
justice;  that  the  charges  were  insufi&cient, 
not  cause  for  removal  under  the  charter;  that 
errors  were  made  in  the  admission  and  rejec- 
tion of  testimony;  and  that  the  proceedings 
were  without  due  process  of  law  and  in  con- 
travention of  the  Constitution  of  the  United 
States  and  of  the  State  of  Michigan. 

These  proceedings  were'  instituted  under 
section  11,  tit.  2,  of  the  charter  of  the  city 
of  Grand  Rapids,  as  revised  by  the  legisla- 
ture of  1905  (Act  No.  593,  Local  Acta  1905), 
which  provides  in  part: 

"Any  elective  or  appointive  officer  of  the 
city  except  judges  or  justices  of  the  peace 
may  be  removed  by  the  common  council  for 
official  misconduct,  or  for  unfaithful  or  im- 
proper performanee  ol  the  duties  of  his 
office,"  etc. 

This  section  also  requires  that  the  proceed- 
ings shall  be  entered  of  record,  a  oopy  of  the 
charges  ^all  be  served  upon  said  officer  with 
notice  of  the  time  and  place  of  hearing  at 
least  10  days  prior  thereto,  and  an  affirmative 
vote  of  two-thirds  of  all  aldermen  elected 
shall  be  necessary  for  his  removal. 

It  is  contended  this  provision  of  the  char- 
ter is  unconstitutional  because  unauthorized 
by  section  7,  art.  IS,  of  the  old  Coi 
of  1850,  in  force  when  the  charter 
ed,  which  says,  "The  legislature  shall 
by  law  for  the  removal  of  any  officer  elected 
by  a  county,  township,  or  sdiool  district,  in 
such  manner  and  for  such  cause  as  to  them 
•8hall  seem  just  and  proper,"  making  no  men- 
tion of  city  and  village  officers,  [283]  while 
section  8,  art.  9,  of  the  present  Constitution, 
of  1909,  substituted  for  the  above  section 
does  as  follows: 

"Any  officer  elected  by  a  county,  city,  vil- 
lage, township  or  school  district,  may  be  re- 
moved from  office  in  such  manner  and  for 
such  cause  as  shall  be  prescribed  by  law." 

Ffom  this  it  is  urged  that  those  who 
framed  the  new  Constitution  construed  the 
old  as  conferring  no  power  upon  lc<ris1atures 
to  provide  for  removal  of  city  and  village 
officers. 

The  address  to  the  people  from  the  consti- 
tutional convention,  made  under  statutory 
requirement,  stated  **that  none  of  the  eight 
sections  of  article  9  are  changed  in  any  man- 
ner except  for  the  purpose  of  phraseology** 
and  certain  purposes  foreign  to  this  question. 

It  is  evident  that  no  power  is  given  cities 
and  villages  to  remove  their  officers  under 
said  section  7  of  the  old  Constitution,  but  it 
does  not  follow  that  they  had  no  sueh  power. 
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Their  offieerB  are  corporate,  legiriatWe  offi- 
cers, Bot  oonfttHutional.  The  -power  to  re- 
move  their  officers  ia,  and  was  long  before 
the  adoption  of  our  Constitution,  inherent  in 
muaiclpal  corporations.  2  Dillon  on  Mun. 
Corp.  (5th  ed.)  §  462;  2  McQuillin  on  Mun. 
Corp.  §  652;  Speed  ▼.  Detroit,  98  Mich.  360, 
57  N.  VV.  406,  22  L.R.A.  842,  89  Am.  8t.  Rep. 
555.  In  that  case  the  authority  of  the  legis- 
lature to  confer  such  power  upon  a  city  coun- 
cil i«  recognized.^  There  were  cities  and  vil- 
lages in  Michigan  before  it  became  a  State — 
municipal  it  i(*R  for  local  goyemment  of  com- 
mon-law origin  and  with  common-law  rights, 
self-governing  communities  in  matters  of 
strictly  local  concern.  The  Constitution  of 
1850  in  dealing  with  this  subject,  and  au- 
thorizing the  legislature  to  provide  for  the 
incorporation  of  cities  and  villages  nowhere 
prohibits  the  legislature  [284]  from  confer- 
ring the  power  in  question,  but  as  a  whole 
the  eonstitutional  (irovisions  upon  the  subject 
give  reason  for  inference  to  the  contrary. 
The  intended  limitations  are  well  defined  and 
powers  granted  in  general  terms.  By  section 
13,  art.  15: 

"The  legislature  shall  provide  for  the  incor- 
poration and  organization  of  cities  and  vil- 
lages, and  shall  restrict  their  powers  of  taxa- 
tion, borrowing  money,  contracting  debts  and 
loaning  their  credit." 

Section  14,  art.  16,  provides: 

"Judicial  officers  of  cities  and  villages  shall 
be  elected  and  all  other  officers  shall  be  elect- 
ed or  appointed  at  such  time  and  in  such 
manner  as  the  legislature  may  direct." 

And,  in  general,  by  section  88,  art.  4: 

'The  legislature  may  confer  upon  organized 
townships,  incorporated  cities,  and  villages, 
and  upon  the  board  of  supervisors  of  the  sev- 
eral counties,  such  powers  of  a  local,  legisla- 
tive, and  administrative  character  as  they 
may  deem  proper.** 

The  power  confeirred  in  the  charter  of 
Grand  Rapids  to  remove  its  officers  was  but 
recognition  of  ancient  usage,  and  an  inherent 
incident  of  its  incorporation,  with  stated  lim- 
itations, was  forbidden  by  no  constitutional 
restriction  and  thus  expressly  conferred  by 
its  accepted  diarter,  governed  and  limited 
corporate  action  in  that  partietilar.  People 
V.  Hnrlbttt,,  24  Mich.  44,  9  Am.  R^p.  103. 

Neither  can  we  recognize  force  in  the  con- 
tention that  the  power  to  remove  local  officers 
rests  exclusively  in  the  governor  of  the  State, 
and  the  provision  of  the  charter  in  question, 
if  otherwise  of  an^  validity,  is  repealed  by 
Act  No.  149,  Pub.  Acts  1916,  providing  in 
part: 

"Sbo.  6.  The  governor  may  remove  all 
county  officers  chosen  by  the  electors  of  any 
conn^  or  appointed  [268]  by  him;  and  shall 
also  remove  all  justices  of  the  peace  and 
township  offleers  chosen  by  the  electors  of 


any  township;  or  city  or  village  officers  chosen 
by  the  electors  of  any  city  or  village,  or  any 
ward  or  voting  district  thereof,  when  he  shall 
be  satisfied  from  sufficient  evidence  submitted 
to  him  as  hereinafter  provided,  that  such 
officer  is  incompetent  to  execute  properly  the 
duties  of  his  office,  or  has  been  guilty  of 
official  misconduct,  or  of  wilful  neglect  of 
duty,  or  of  extortion,"  etc. 

This  is  but  an  amendment  of  Act  No.  190, 
Pub.  Acts  1879  (1  Comp.  Laws,  §  1159,  1 
Comp.  Laws  1915,  §  245),  and  so  far  as  ap- 
plicable here  is  in  the  exact  language  of  the 
former  act,  which  it  reaffirms ;  the  minor  par- 
ticulars in  which  section  6  is  amended  being 
altogether  foreign  to  the  question  raised  here. 

The  provisions  of  section  7,  art.  9,  of  the 
new  Constitution,  and  section  8,  art.  12,  of 
the  old,  confer  upon  the  governor  the  same 
general  powers  to  examine  into  the  acts  of 
any  public  officer,  elective  or  appointive,  and 
remove  him  for  stated  causes.  Said  Act  No. 
190  oM879  (amended  in  1915)  is  but  affirma- 
tive legislation  in  harmony  with  those  con- 
stitutional provisions  defining  procedure  for 
exercising  the  constitutional  authority.  Even 
where  repeal  by  implication  is  inferable,  the 
old  law  is  repealed  only  pro  tanto — to  the 
extent  of  the  repugnancy.  There  is  nothing 
in  the  Constitution  or  legislation  making  this 
power  exclusive  or  forbidding  the  legislature 
from  also  conferring  the  power  to  remove  its 
own  officers  upon  municipalities.  When  this 
is  done,  concurrent  power  exists  and  resort 
may  be  had  to  either.  In  view  of  the  so- 
called  "home  rule"  provision  for  cities  found 
in  the  new  Constitution  and  the  trend  of  leg- 
islation in  that  direction,  it  is  difficult  to 
find  in  the  new  Constitution,  or  legislation 
under  it,  any  indication  of  a  purpose  to  re- 
strict or  repeal  any  municipal  rights  or  privi- 
leges existing  under  the  former  Constitution 
and  previously  existing  city  [286]  charters, 
and  we  can  discover  no  inferences  of  that 
import  here. 

It  is  stated  broadly  in  29  Cyc.  p.  1410, 
that: 

''Where  removal  may  be  made  for  cause 
only,  the  cause  must  have  accrued  during  the 
present  term  of  the  officer.  Misconduct  prior 
to  the  present  term  even  during  a  preceding 
term  will  not  justify  a  removal." 

This  statement  in  its  entirety  appears  to 
find  support  in  some  authorities  cited. 
Thurston  v.  Clark,  107  Cal.  285,  40  Pac.  435; 
State  V.  Jersey  City,  25  N.  J.  L.  536;  In  re 
Conant,  43  Hun  637,  6  N.  Y.  St.  Rep.  322. 
While  other  well-considered  cases,  recoiyniz- 
ing  the  general  rule,  make  an  exception  where 
the  accused  officer,  continuing  in  office  by 
re-election.  Was  charged  with  official  miscon- 
duct in  the  same  office  during  a  preceding 
term.  State  v.  Bourgeois,  45  La.  Ann.  1350, 
14  So.  28;   Brackenridge  v.  State,  27  Tex. 
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App.  513,  11  S.  W.  630,  4  Ul^M  360;  SUte 
y.  Welsh,  109  la.  19,  79  K.  W.  869.  Coanael 
for  petitioner  also  cite  and  quote  as  follows 
from  State  v.  Watertown,  9  Wis,  254: 

''There  are  a  niunber  of  charges,  but  the 
return  admits  that  all  except  the  last,  relates 
to  acts  or  omissions  of  the  relator  during  a 
prior  term  of  office.  Now,  without  examining 
those  charges,  to  determine  whether  they 
would  show  good  cause  of  removal,  if  occur- 
ring during  the  term,  when  the  removal  was 
sought,  which  we  think  very  doubtful,  yet 
we  think  it  a  sufficient  answer  to  them,  that 
they  did  not  relate  to  anything  ocojuxring 
during  that  term." 

Stopping  here  this  seems  quite  oondusive, 
but  in  the  next  sentence  the  court  said: 

"We  do  not  say  that  in  no  case  could  acts 
done  during  a  prior  term  justify  a  removal. 
Thus,  if,  after  a  treasurer  was  elected,  it 
should  be  discovered  that  during  his  prior 
term  he  had  committed  a  defaleation,  and 
been  guilty  of  gross  frauds  in  the  manage- 
ment of  [287]  his  office,  it  might  perhaps  be 
just  grounds  for  removal." 

The  case  of  Speed  v.  Detroit,  supra,  which 
states  the  general  doctrine  that  "the  miscon- 
duct for  which  an  officer  may  be  removed 
must  be  found  in  his  acts  and  conduct  in  the 
office  from  which  his  removal  is  sought,"  is 
not  directly  in  point,  because  Speed  had  not 
previous  to  his  then  term  been  an  incun^bent 
of  the  office  from  which  it  was  sought  to  re- 
inove  him.  We  are  not  prepared  to  find  in 
this  case,  npr  to  hold  as  a  general  rule,  that 
the  misconduct  of  an  officer,  who  is  his  own 
successor,  committed  during  Uie  preceding 
term,  may  not  be  inquired  into  and  iurnish 
ground  for  his  removal. 

Under  title  3, of  the  Grand  Bapids  Charter 
(Act  No.  593,  Local  Acts  1905),  entitled 
''Powers  and  Duties  of  the  Common  Council," 
power  is  given  to  legislate  for  various  pur- 
poses, amongst  which  is: 

"Sbc.  11.  To  provide  for  and  regulate  the 
election  and  appointnient  of  all  officers  and 
for  their  removal  from  office,  and  the  filling 
of  vacancies." 

It  is  urged  this  wf»  a  mandatory  prerequi* 
site  to  exercising  the  power,  and,  because  tb^ 
council  had  not  passed  a  guiding  ordinance 
or  otherwise  provided  by  legislation  any  regu- 
lations or  course  of  procedure  for  removal 
from  office,  this  hearing  was  a  nullity.  Hav- 
ing been  given  in  general  terms,  under  title 
2  of  the  charter,  a  limited  power  of  removal 
for  cause,  the  language  used  in  title  3  seems 
to  suggest  a  legislative  intent  that  before  ex* 
ercising  such  power  the  oouncil  would  pre* 
scribe  rules,  or  regulate  by  some  preadoptod 
method  the  manner  in  which  it  would  be  ad* 
ministered.  Considerations  of  fairness,  cer- 
tainty, and  convenience  suggest  the  wisdom 
of  raoh  a  oourse  before  assuming  to  exercise 


the  pover.  IJie  ]iuigiia#e  of  the  4>b0xter  ap- 
pe;ars  to  be  in  its  nature  permissive  and  di- 
rectory rather  than  imperative. 

[28aj  It  was  said  in  State  v.  Walbridge, 
119  Mo.  383,  24  S.  W.  457,  41  Am.  St.  Kep. 
663: 

"It  is  true  that  neither  charter  nor  ordi- 
nance make  any  provision  for  the  means 
whereby  the  amotion  of  an  appoinjbive  officer 
is  to  be  effected;  but^  where  a  grant  of  power 
is  given,  all  the  means  necessary  to  effectuate 
the  power  pass  as  incidents  of  the  ^ant." 

While  this  omission  may  be  an  element  en- 
tering into  consideration  of  what  waa  done, 
we  cannot  say  that  it  tpao  facto  nullified  the 
fiction  of  the  council  because  in  direct  viola- 
tion of  a  mandatory  provision,  Idnaited  au- 
thority to  remove  for  eause  being  conferred 
upon  the  council,  the  mandatory  requirements 
are  that  the  steps  taken  in  that  behalf  bt: 
recorded  in  its  proceedings,  a  copy  of  the 
charges  be  served  with  10  days'  notice  of 
time  and  place  o^  hearing*  opportunity  to  the 
accused  to  make  a  defeoAse  to  such  chargefl, 

^nd  a  two-thur4#  affiir^tative  vote  o^  aU  alder- 
men elect. 

After  written  charges  are  preferred  and  no- 
tice given  to  the  accused  officer,  the  council, 
in  session  as  such,  at  the  legally  noticed  time 
and  place  pf  hearing,  with  the  necessary 
quorum  in  attendance,  complies  with  all  stat- 
utory requirements  in  that  particular,  and 
may  enter  upon  the  hearing,  the  proceedings 
of  which  are  to  be  entered  in.  its  records, 
without  any  reorganisation  or  special  for- 
malities to  resolve  itself  into  a  court.  The 
members  of  the  council  are  not  judicial  offi- 
cers and  whei^  .acting  as  a  removing  board 
that  body  is  not  a  court  in  any  strict  sense 
nor  bovnd  by  all  the  rifles  and  teclmicalities 
recognized  and  enforced  in  regularly  consti- 
tuted courts;  but  wlien  proceeding  to  hear 
and  determine,  in  the  exercise  of  the  limited 
power  to  remove  for  pause  an,  elective  officer, 
the  hearing  is  judicial  in  its  nature,  the  body 
necessarily  acts  in  a  f  u«ss  judicial  efkpacity, 
and  the  procedure  must  be  of  a  quMti  judicial 
character.  Fuller  v.  Atty.-Qen.  98  [289]  Hick 
96,  57  N.  W.  33;  Speed  v.  Detroit,  supra. 

In  this  case  the  council  was  sitting  in  judg- 
ment upon  the  right  of  a  public  officer  who 
was  in  no  manner  beholden  to  it  for  his 
office,  which  he  held  from  the  same  source 
and  by  the  same  right  as  the  members  of  the 
council  did  theirs.  In  the  essentials  of  cause 
and  effect  the  aim  and  9)i>ject.of  the  hearing 
were  not  only  to  depose  an  unwort}>y  officer 
for  official  delinquenisiesy  but  to  dograde  and 
punish  him.  With  such  issues  involved,  while 
not  bound  by  the  technical  rulea  of  a  regular 
court  and  within  certain  limits  a  law  unto 
itsdf,  the  council  was  boimd  to  strict  ob- 
servance of  all  statutory  r^uirements  and 
the  fundamentals  of  a  fair  and  impartial 
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trial  of  the  aceawd.  The  fact  that  the 
iharg^es  were  prepared  by  a  committee  of  the 
council  iippointed  for  that  purpose,  as  the 
result  of  an  investigation  made  by  or  under 
direction  of  that  body,  did  not  in  itself  dis- 
qualify the  members  from  participating  in 
the  hearing  and  determination  of  the  matter, 
eren  though  impreaaed  that,  unexplained, 
there  was  reasonable  ground  for  such  charges. 
It  was,  however,  essential  that  those  par- 
ticipating be  qualified  to  act  fairly  and  im- 
partially, without  prejudice,  personal  inter- 
est, or  ill  feeling  toward  the  accused,  in  a 
frame  of  mind  ready  and  willing  to  hear,^ 
Weighs  and  judicially  pass  upon  the  evidence 
produced,  and  in  the  end  determine  the  case 
upon  its  merits  as  disclosed  upon  the  hearing. 
Although  the  matter  of  these  eharges  had 
then  apparently  been  before  the  eouneil  and 
under  discussion  for  some  time,  notice  that 
tliey  would  be  heard  on  September  20th  hav- 
ing been  seized  on  petitioner,  the  hearing, 
or  trial,  was  begun  on  the  evening  of  October 
4th  pursuant  to  a  motion  that  they'^proceed 
to  the  trial,"  carried  by  the  mayor's  vote 
which  broke  a  tie  of  11  for  and  11  against 
the  motion,  after  which  the  [290]  city  attor- 
ney proceeded  with  introduction  of  evidence 
to  support  the  charges.  This  motion  to  take 
up  the  hearing  appears  to  have  been  argued, 
or  discussed,  by  certain  members  of  the  coun- 
cil at  considerable  length,  and  during  thfi 
discussion  a  member  in  urging  the  motion 
said  of  certain  charges: 

"There  is  no  question  about  the  facts  in 
that  case;  they  have  been  before  us.  Mr. 
Hawkins  admits  he  issued  deed  after  deed 
without  any  special  authorization  of  the  coun- 
cil, unless  it  is  covered  by  the  resolution  in 
the  year  1002.  ...  I  am  just  as  well 
prepared  at  the  present  time  to  vote  on  any 
one  of  those  three  charges,  as  to  whether  in 
my  belief  and  judgment  there  is  sufficient  to 
remove  Mr.  Hawkins  from  office,  as  I  will 
be  next  December.  ...  I  think  we  better 
dispose  of  tiHwe  that  we  have  before  us  that 
we  have  been  threshing  over  for  five  or  six 
months.  If  they  are  established,  it  may  be 
that  a  majority  of  the  council  will  think  that 
it  is  enough  to  remove  him.  If  they  do,  that 
is  all  there  is  to  it.  He  is  just  as  much 
hung  as  if  he  was  hung  a  dozen  times." 

Another  member  expressed  the  view  that 
the  preceding  man  was  not  entirely  con- 
versant with  all  the  details  of  the  proposi* 
tion,  and  said: 

**It  may  be  very  desirable  indeed,  before  we 
are  through,  to  amend  or  formulaic  oth(*r 
charges,  and  that  Mr.  Hawkins  be  tried  on 
other  charges  than  the  ones  now  before  this 
council.  I  believe  it  is  a  good  thing  not  to 
attempt  to  force  some  one  to  call  your  hand 
when  you  have  only  three  deuces  and  you  are 
trying  to  bluff  that  you  have  got  four  aces.'' 
Ann.  Cas.  IfllTE. — 45. 


Still  another  member  announced; 

"I  want  to  say,  the  defense  seems  to  think 
we  are  a  court,  now  that  we  are  going;  he 
says  we  are.  I  want  him  to  understand  we- 
ars not  only  a  court,  as  I  understand  it,  but 
we  are  the  jury,  and  a  public  jun^,  where 
everybody  can  hear  the  jury's  deliberations. 
In  connection  with  giving  the  attorney  for 
&e  otlier  side  an  opportunity  to  know  what 
we  have  got,  some  of  the  [291]  aldermen  seem 
willing  to  let  him  know  by  asking  certain 
questions  which  the  city  attorney  has  an- 
swered," etc. 

These  three  members  voted  for  removal. 

It  is  said  in  the  brief  of  counsel  for  re- 
spondent that  some  of  the  foregoing  remarks 
were  made -late  in  the  progress  of  the  hear- 
ing; but  the  record  by  which  we  must  be 
governed  shows  them  to  have  occurred  as 
stated,  on  October  4th  before  the  first  witness 
was  called.  Later,  another  member,  who 
voted  for  removal,  *  said.  In  opposition  to  a 
BiflfvemeBt  for  delay: 

''It  seems  to  me  eyery  night  we  meet  we 
are  delayed  about  an  hour  listening  to  dif- 
ferent aldermen's  opinions  in  regard  to  this 
case.  ...  I  think  we  have  enough  charges 
now  without  waiting  for  the  auditor  to  bring 
forth  any  more  and  try  to  hang  him  half  a 
dozen  times.  I  move  we  go  ahead  with  this 
trial.'' 

Whatever  the  merits  of  petitioner's  request 
for  miore  time  in  which  to  present  his  de- 
fense, these  matters,  taken  in  connection  with 
insistence  on  closing  and  deciding  the  case, 
at  an  unusual  hour,  without  an  intermission, 
in  the  early  mdrning  after  continuation  of 
the  hearing  during  the  entire  night,  are  not 
in  harmony  with  what  is  commonly  recog- 
nized as  proper,  fair,  and  impartial  adminis- 
tration of  justice  in  an  inquiry  judicial  in 
its  nature.  No  special  circumstances  are 
shown  calling  for  'hansty  action  at  such  an 
untimely  hour,  in  this  investigation  directed 
to  the  serious  question  of  deposing  and  de- 
grading an  elective  officer  who,  whatever  his 
previous  delinquencies,  had  been  during  bin 
then  incumbency  which  began  the  preceding 
spring,  so  far  as  charged  or  shown,  as  free 
from  official  misconduct  as  any  member  of 
the  coiinoil. 

Another  serious,  and  statutory,  infirmity 
in  this  proceeding,  is  the  fact  that  but  13 
out  .of  M  msmbers  of  the  council  had  attend- 
ed all  its  sessions  devoted  to  the  hearing  and 
heard  all  the  testimony.  A  two-thirds  af- 
firmative [292]  vote  of  the  members  elect 
was  required  to  remove  petitioner.  Of  those 
voting,  that  many  did  not  hear  all  the  evi- 
dence or  take  part  in  all  the  proceedings. 
It  was  sought  to  cure  this  by  having  the 
stenographer  read  to  those  who  voted  all  the 
testimony  he  had  taken.  He  had  no  official 
connection  with  the  case,  was  not  sworn  or 
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appointed  under  any  ordinance,  or  even  pur- 
suant to  any  resolution  of  the  council,  so  far 
as  shown,  and  the  charter  makes  no  provision 
authorizing  this  substitute  for  attendance. 
We  think  the  charter  contemplates  and  re- 
quires that,  when  exercising  its  limited  power 
to  remove  for  cause  a  public  officer  by  such 
quasi  judicial  proceeding,  there  must  be  an 
affirmative  vote  amounting  to  two-thirds  of 
the  members  electa  cast  by  members  who  par- 
ticipated in  all  the  proceedings  and  heard  all 
the  evidence  given  by  the  witnesses  who  ap- 
peared and  testified. 

For  the  foregoing  reasons,  the  action  of 
respondent  council  in  deposing  petitioner  and 
declaring  his  office  vacant  after  November  4, 
3915,  must  be,  and  the  same  hereby  is,  re- 
versed, set  aside,  and  held  for  naught. 

Stone,  C.  J.,  and  Kuhn,  Moore,  Brooke,  and 
Person,  JJ.,  concurred  with  Steere,  J. 

Os^rsAlfDKB,  J. — ^I  concur  in  the  result  upon 
the  ground  that  petitioner  was  denied  a  reo^ 
sonable  opportunity  to  put  in  his  defense. 

Bird,  J.»  did  not  sit. 


NOTE. 

The  reported  case  holds  that  a  municipal 
council  while  acting  as  a  board  for  the  trial 
of  charges  against  a  miimicipal  officer  acts 
in  a  quasi  judicial  capacity,  and  while  it  will 
not  be  held  to  technical  strictness  d  proce- 
dure  it  must  observe  all  the  fundamentals  of 
a  fair  and  impartial  trial.  The  mode  of 
procedure  governing  a  municipal  or  other 
board  when  exercising  judicial  functions  is 
considered  in  the  note  to  Tremblay  y.  Mur* 
phy,  Ann.  Gas.  1915B  1074. 
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North  Dakota  Supreme  Court — April  20, 

1915. 


31  If.  Dale.  130;  163  If.  W.  137. 


Contracts    —    Anticipatorj    Breacli    — 
Bights  of  Parties. 

Before  time  fixed  for  delivery  defendant 
gave  notice  of  cancellation  of  his  written  and 
accepted  order  of  plaintiff  for  a  traction 
engine.  Plaintiff  refused  to  permit  cancella- 
tion, insisting  upon  performance,  with  de- 
fendant repudiating  the  contract  and  declar- 


ing that  he  would  not  accept  or  pay  for  the 
machine.  Plaintiff  thereafter  tendered  it; 
and,  upon  defendant's  refusal  to  accept  it, 
left  the  engine  at  defendant's  farm  against 
his  protests  and  without  his  consent.  Plain- 
tiff claims  title  passed  as  on  a  delivery,  and 
sues  for  the  purchase  price,  $2,400,  and 
freight  $104  additionail.  Held,  the  doctrine 
that  there  can  be  no  anticipatory  breach  of 
an  executory  contract  of  purchase  and  sale, 
adopted  in  Stanford  v.  McGill,  6  N.  D.  536, 
is  overruled,  and  the  overwhelming  wei^t 
of  authority,  both  English  and  American, 
followed. 

[See  note  at  end  of  this  case.] 

Same. 

The  unconditional  notice  .of  cancellation, 
though  not  acquiesced  in  by  plaintiff,  oper- 
ated to  relieve  defendant  from  damages  re- 
sulting from  the  acts  done  by  plaintiff  in 
performance  of  the  (tentract  subsequent  to 
notice  of  caneellation,  and  relieved  defendant 
from  freight  charges  incurred  by  plaintiff 
after  such  notice  of  cancellation. 

[See  note  at  end  of  this  case.] 

Duty   to   Miainiae   Danacea  »  laew- 
rlns  Further  Bxpense  after  Breaeh. 

Though  plaintiff  oould  keep  the  contract 
alive  and  insist  upon  its  performance  up  to 
the  time  for  delivery,  and  could  incur  freight 
expense  in  so  doing  after  notice  of  cancella- 
tion, its  right  to  recover  for  it  depends  upon 
defendant's  subsequent  withdrawal  of  his  re- 
pudiation and  Bubeequent  performance. 


The  incurring  of  the  freight  charge  after 
notice  of  cancellation  received  is  an  enhance- 
ment by  plaintiff  of  its  own  damans,  and  not 
recoverable,  unless  suit  can  be  maintained  for 
the  purchase  price. 

Bales  r-  Wlaen  Tltla  Paaaas. 

Unless  the  contract  stipulates  the  contrary, 
delivery  and  acceptance  of  property  and  vest- 
ing of  title  thereunder  and  payment  of  the 
purchase  price  therefor  are  concurrent  acts, 
and,  until  delivery  and  acceptance  title  does 
not  vest,  and  the  purchase  price  payable  only 
on  the  vesting  of  title  is  not  recoverable  in 
a  suit  for  the  purchase  price. 

l>cliTer7  «-«•  Neoeasity  of  Aoooptamoo. 

To  constitute  a  valid  delivery  on  sale  of 
personal  property,  there  must  be  an  accept- 
ance of  it  by  the  purchaser  or  his  agent. 
Constructive  delivery  may  be  an  exception. 

Same. 

In  the  face  of  a  refusal  to  receive  delivery 
and  the  property  in  performance  of  a  contract 
of  purchase  and  sale,  the  purchaser  standing 
on  a  repudiation  of  it  declared  while  the  con- 
tract was  wholly  executory,  with  repudiation 
not  subsequently  waived  or  withdrawn,  title 
cannot  be  east  upon  the  purchaser  by  opera- 
tion of  law. 

Same. 

The  attempted  delivery  did  not  vest  title, 
and  suit  for  the  purchase  price  cannot  be 
maintained,  nor  can  the  freight  charges  in- 
curred after  notice  of  cancellation  be  recov- 
ered. 


s 

The  contract  cannot  be  construed  as  au- 
thorizing a  recovery  independent  of  delivery 
of  property  or  vesting  of  title  in  defendant, 
but  instead  is  a  contract  of  purchase  and  sale 
with  payment  conditioned  upon  the  passing 
oi  tiUe. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Grand  Forks 
eounty:  Coolet,  Judge. 

Action  by  Hart-Parr  Company,  plaintiff, 
against  Frank  Finley,  defendant.  Judgment 
for  defendant.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

(7eo.  R.  Robbing  and  Geo.  A,  Bangs  for  ap- 
pellant. 

O.  B.  Burtruess  and  L,  E.  Birdzell  for  re- 
gpondent. 

[136]  Goss,  J. — ^This  action  is  to  recover 
$2,400  damages  as  the  purchase  price  of  an 
en^ne  plaintiff  claims  to  have  sold  and  de- 
livered defendant,  together  with  an  additional 
$104  freight  charge  thereon.  June  10,  1012, 
defendant  executed  and  delivered  the  usual 
written  machinery  order  to  plaintiff.  It  was 
duly  accepted.  Before  the  stipulated  time  for 
delivery,  defendant  notified  plaintiff  he  would 
not  receive  the  engine  and  to  cancel  his  order. 
Plaintiff  refused  cancelation,  insisting  upon 
full  performance.  On  receipt  of  defendant's 
written  notice  of  revocation,  and  on  Junts 
29th,  plaintiff  wrote  defendant  as  follows: 
"Referring  to  your  letter  of  June  22d,  in 
wliieh  you  aak  u»  to  cancel  your  order,  wish 
to  aay  that  we  cannot  do  this.  .  .  .  The 
order  contains  no  provision  for  cancelation, 
and  like  any  other  contract  it  cannot  be 
abrogated  or  lyinulled  without  the  consent 
of  ail  the  parties  thereto.  We  will  ship  you 
the  engine  promptly  on  July  15th  (the  date 
specified  for  shipment  in  the  order),  and  will 
carry  out  our  part  of  the  contract  in  every 
detaiL  We  shall  then  insist  that  you  carry 
out  yours,  and  you  have  absolutely  no  grounds 
whatever  upon  which  to  refuse  to  do  so.'* 
Defendant's  reply,  duly  received,  was:  "Yours 
of  the  28th  of  June,  refusing  to  cancel  order, 
at  hand.  .  ,  .  Now  I  positively  will  not  re- 
ceive said  engine^  and  do  not  think  you  are 
giving  me  a  square  deal  in  trying  to  hold  me 
up.  If  it  is  a  case  of  damages,  make  a  state- 
ment and  I  will  consider  it.  But  if  you  wish 
to  go  to  law,  I  am  ready."  On  July  16th, 
the  earliest  date  fixed  for  performance,  plain- 
tiff tendered  the  engine  to  defendant  f.  o.  b. 
at  Forest  River,  accordii^  to  the  terms  of 
the  contract.  [137]  He  refused  to  accept  it, 
or  to  execute  and  deliver  his  notes  or  pay  the 
freight.  On  August  13th,  and  within  the 
stipulated  period  for  performance,  plaintiff 
took  said  tractor  to  the  home  of  defendant. 
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and  unconditionally  tendered  it  to  him  in  per- 
formance of  its  obligation;  defendant  refused 
to  receive  the  engine,  which  plaintiff  then  left 
at  his  farm  against  his  expressed  wishes  and 
protest  and  without  his  consent;  that  the 
freight  from  the  factory  to  Forest  River  was 
$104. 

These  are  the  findings.  The  appeal  is  from 
the  judgment  of  dismissal,  raising  only  the 
legal  conclusions  to  be  drawn  from  the  find- 
ings. The  decision  is  the  answer  to  whether 
a  suit  can  be  maintained  for  the  purchase 
price  and  freight  added,  as  for  damages  suf- 
fered by  the  failure  of  the  defendant  to 
receive  the  stock  engine  ordered  for  future  de- 
livery to  him,  where  before  the  time  for  de- 
livery he  had  given  plaintiff  his  unequivocal 
and  unconditional  notice  of  cancelation  of  his 
order,  and  that  he  would  neither  receive  the 
engine  nor  pay  for  it;  with  defendant  refus- 
ing to  receive  or  pay  for  the  engine  and  in- 
sisting upon  his  repudiation. 

Plaintiff  claims:  (1)  That  the  attempted 
cancelation  and  notice  was  ineffectual  for  any 
purpose,  and  amounted  to  but  defendant'ti 
offer  that  the  contract  might  he  canceled, 
which  offer  was  rejected,  leaving  the  written 
contract  in  force;  under  which,  however,  it 
was  not  obliged  to  tender  the  engine  in  the 
face  of  the  defendant's  offer  and  refusal  to 
receive  it;  but  nevertheless  it  claims  it  did 
deliver  it  to  him,  and  thereby  parted  with  its 
title,  and  therefore  can  recover  damages  as 
for  the  purchase  price,  and  (2)  irrespective 
of  the  passing  of  title,  the  order  should  be 
construed  as  authorizing  a  recovery  for  $2,400 
and  freight,  inasmuch  as  such  is  plaintiff's 
contract  rights,  because  payment  was  not  con- 
ditioned upon  the  passing  of  title  as  a  condi- 
tion either  precedent  or  concurrent.  Defend- 
ant asserts  that:  (1)  title  did  not  vest  in 
defendant,  as  the  contract  was  repudiated  be- 
fore delivery,  upon  which  repudiation  an  ac- 
tion for  damages  only  for  such  breach  is 
accorded  to  the  seller,  with  the  measure  of 
damages  recoverable  fixed  by  §  7156,  Comp. 
Laws  1913,  as  declared  where  the  title  does 
not  pass  to  the  purchaser;  and  (2)  that  a 
purchaser  has  a  right  to  stop  performance  of 
an  executory  contract  of  purchase  and  sale 
by  notice  of  its  cancelation,  and  the  question 
of  [138]  breach  of  contract  by  anticipation 
is  not  involved;  and  (3)  that  upon  notice  of 
cancelation  it  became  the  duty  of  the  seller 
to  mitigate  its  damages,  rather  than  enhance 
them;  and  that  freight  paid  for  the  shipment 
made  after  notice  of  cancelation  was  such  an 
enhancement  of  its  damages. 

The  questions  presented  are  whether  (1) 
this  purchaser  had  a  right  to  cancel  his  execu- 
tory contract  of  purchase  while  it  remained 
wholly  executory;  (2)  the  effect  of  his  at- 
tempted cancelation  thereof;  (3)  the  measure 
of  damages  for  the  breach;  and  (4)  the  effect 
of  cancelation  to  mitigate  such  damages. 
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The  difficulty  is  not  in  passing  upon  the 
issues  in  the  light  of  the  common  law  alone, 
or  of  our  statutes,  declaratory  thereof;  but 
instead  arises  in  their  solution  in  harmony 
with  both  the  common  law  and  consonant  in 
reason  with  the  holding  and  the  principles 
announced  in  Stanford  v.  McGill,  6  N.  D.  636, 
38  L.R.A.  760,  72  N.  W.  938;  wherein  was 
repudiated  the  common-law  doctrine  that 
there  could  be  an  anticipatory  breach  of  a 
wholly  executory  contract  of  purchase  and 
sale.  Stanford  v.  McGill  is  the  bulwark  be- 
hind which  the  plaintiff  is  intrenched.  Under 
the  doctrine  of  that  case  it  reasons  that  this 
attempted  cancelation  is  ineffectual  except  to 
relieve  it  from  the  necessity  of  making  a 
tender;  that  the  contract  never  was  breached 
until  refusal  to  accept  the  tendered  property ; 
that  the  attempted  cancelation  in  no  wise  re- 
lieved defendant  from  his  obligation  to  pur- 
chase and  pay  the  purchase  price,  inasmuch 
as  it  constituted  but  a  mere  offer,  the  rejec- 
tion of  which  left  the  contract  unaffected; 
and  under  which  it  has  performed  prompt- 
ly and  punctually  upon  the  first  day  upon 
which  it  could  elect  to  perform ;  that  it  there- 
by cast  title  upon  defendant  and  can  recover 
the  purchase  price  therefor  'that  it  can  re- 
cover as  damages  for  freight  paid,  because  if 
it  can  disregard  the  cancelation  at  its  pleas- 
ure, that  cannot  logically  furnish  a  founda- 
tion for  minimizing  such  damages  necessa- 
rily incurred  in  moving  the  machine  to  Forest 
River,  that  it  might  be  there  for  tender  on 
July  15th;  that  under  the  reasoning  of  Stan- 
ford ▼.  McGill  it  had  the  right  to  expect  that, 
notwithstanding  defendant's  attempted  repu- 
diation, he  would  nevertheless  repent  thereof 
upon  a  tender  made  to  him,  and  perform;  and 
that  accordingly  it  had  the  right  to  make 
shipment  and  place  itself  in  readiness  to  per- 
form its  part  on  the  first  day  possible;  [189] 
that  it  is  therefore  entitled  to  recover  at  least 
the  freight,  inasmuch  as  that  damage  should 
not  be  mitigated  on  any  plea  that  it  should 
take  notice  of  a  futile  attempt  at  cancela- 
tion, and  anticipate  that  defendant's  refusal 
would  be  the  result  of  the  tender,  to  do  which 
is  diametrically  contrary  to  one  of  the  chief 
reasons  for  the  holding  in  Stanford  y.  Mc- 
Gill. And  appellant  can  confidently  inquire 
why  it  should  be  compelled  to  recognize  an 
attempted  repudiation  for  purposes  of  miti- 
gation of  damages,  inoperative  under  Stan- 
ford v.  McGill,  to  relieve  defendant  from  his 
performance,  and  when  the  attempted  repu- 
diation itself  did  not  affect  the  original  rights 
of  plaintiff  under  the  contract?  How  can 
you  mitigate  as  to  the  amount  of  the  neces- 
sary expense  of  performance  when  the  con- 
tract is  unaffected  by  the  attempted  repu- 
diation, and  consequently  valid  as  an  entirety 
during  the  time  the  expense  to  be  mitigated 
was  incurred?  Plaintiff  propounds,  in  <*ffoct, 
these  questions  for  answer. 


''A  party  to  an  executory  oontract  mtty  al- 
ways stop  performance  on  the  other  side  by 
an  explicit  direction  to  that  effect,  though  he 
thereby  subjects  himself  to  the  payment  of 
such  damages  as  will  compensate  the  other 
for  the  loss  he  has  sustained  by  having  his 
performance  checked  at  that  stage  of  its 
progress."  2  Mechem,  Sales,  §  1091.  This 
is  the  settled  law  even  in  Massachusetts 
(which,  together  with  North  Dakota  and 
Nebraska,  is  the  only  state  rejecting  the  doc- 
trine of  anticipatory  breach  of  executory  oon- 
tracts),  as  there  declared  in  Collins  v.  Dela- 
porte,  115  Mass.  159-162,  in  these  words: 
"A  party  to  an  executory  contract  may  stop 
its  performance  by  an  explicit  order,  and  will 
subject  himself  only  to  such  damages  as  will 
compensate  the  other  party  for  being  deprived 
of  its  benefits;"  and  is  also  recognized  as  the 
law  in  Parker  v.  Russell,  133  Mass.  74.  But 
the  application  of  this  general  rule  of  law 
seems  inconsistent  with  the  doctrine  that 
there  can  be  no  anticipatory  breach,  but  yet 
that  the  notice,  although  not  operating  to 
affect  the  contract  rights  In  the  least,  never- 
theless, as  to  damages  recoverable,  may  in 
effect  "stop  performance.''  As  all  the  law  is 
to  this  effect  our  holding  could  be  based  upon 
this  principle  alone  as  to  this  phase  <^  the 
case.  However,  to  do  so,  and  to  cite,  affirm, 
or  leave  intact  the  declared  doctrine  in  Stan- 
ford T.  McGill,  would  seem  to  be  applying  a 
general  rule  of  law  [140]  unharmonious  with 
logieal  results  of  the  principles  and  reaaon- 
ing  in  that  case. 

Recent  authorities  sustain  the  doctrine  of 
anticipatory  breach.  6  R.  G.  L.  §§  384- 
387;  O'Neill  v.  Supreme  Council,  etc.  1  Ann. 
Cas.  422  and  note  (70  N.  J.  L.  410,  57  Atl. 
463),  the  opinion  of  which  is  by  Justice  Pit- 
ney, and  contains  an  elaborate  discussion 
and  citation  of  authority,  English  and  Am- 
erican. Roehm  T.  Horst,  178  U.  S.  1,  44  U. 
S.  (L.  ed.)  953,  20  S.  Ct.  780,  declares  that 
"the  doctrine  that  there  Bfeay  be  an  antici- 
patory breach  of  an  executory  oontract  by 
an  absolute  refusal  to  perform  it  has  be- 
come the  settled  law  of  England  bm  applied 
to  contracts  for  services,  for  marriage,  and 
for  the  manufacture  or  mUe  of  good%f'  cit- 
ing the  leading  English  case  of  Hochster  v. 
De  La  Tour,  2  El.  &  Bl.  678,  75  £.  C.  L. 
078,  and  other  English  oases,  and  stating; 
"This  doctrine,  which  thus  obtains  in  Eng- 
land, has  been  almost  universally  accepted 
by  the  courts  of  this  country."  In  the  course 
of  that  Federal  opinion,  Stanford  v.  McGill 
is  cited,  and  it,  together  with  Daniels  v. 
}<^ewton,  114  Mass.  530,  19  Am.  Rep.  384, 
followed  as  the  authority  in  Stanford  ▼.  Mc- 
Gill, is  repudiated.  It  says:  '*We  think 
that  there  can  be  no  controlling  distinction 
on  this  point  between  the  two  classes  of 
cases,  and  that  it  is  proper  to  consider  the 
reasonableness    of    the    conclusion    that    the 
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absolute  reniiiiciAtion  of  p&rtioular  oontra^ta 
constitutes  such  a  breach  as  to  justiiy  im- 
mediate action  and  recovery  therefor.     The 
parties  to  a  contract  which  is  wholly  execu- 
tory   have  a   right   to   the   maintenance   of 
the  contractual  relations  up  to  the  time  for 
performance,  as  well  as  to  a  performance  of 
the  contract  when  due.     If   it  appear  that 
the  party  who  makes  an  absolute  refusal  in- 
tends   thereby   to   put   an   end   to   the   con- 
tract   so   far    as   performance   is   concerned, 
and  that  the  other  party  must  accept  this 
position,    why   should    there   not    be   speedy 
action  and  settlement  in  regard  to  the  rights 
of  the  parties?     Why  should  a  loous  pami' 
tentias  be  awarded  to  the  party  whose  wrong- 
ful action  has  placed  the  other  at  such  dis- 
advantage?   What  reasonable  distinction  per 
»e  is   there  between  liability  for  a  refusal 
to  perform  future  acts  to  be  done  under  a 
contract  in  course  of  performance,  and  lia- 
bility   for  a   refusal   to   perform   the   whole 
contract,  made  before  the  time  for  commence- 
ment of  performance?"     To  the  same  effect 
see    Wester   v.   Casein   Co.  206   N.   Y.    506, 
100   N.  E.  488,  Ann.  Ca&  1914B  377;   Holt 
V.  U.  S.  Security  L.  Ins.  [141]  Co.  12  Ann. 
Caa.    1105  and  note    (74  N.  J.  L.   795,   U 
L.R.A.(N.S.)   100,  67  Atl.  118)   and  the  sec- 
tmd  trial  of  the  same  case  in  76  K.  J.  L.  585, 
21   I.R.A.  CN.a )   691,  72  Atl.  301;  Kelly  v. 
Security  Mut.  L.  Ins.  Ca  9  Ann.  Cas.  661 
and  note  (186 'N.  Y.  16,  78  K.  £.  584) ;  Lake 
Shore,  etc.   K.  Co.  v.  Richards,   152  111.  59, 
30  L-RJi.  33-47,  48,  38  N.  E.  773;  Brady  v. 
Olirer,  Ann.  Cas.  1913C  S76  and  note   (125 
Tenn.    596,   41    L.Rj^.(N.S.)    60,   147   S.   W. 
1135)  ;   Greenwall  Theatrical  Circuit  Co.  v. 
Markowitz,   97  Tex.  479,  65  L.R.A.  302,  79 
S.  W.  1069;  Oklahoma  Vinegar  Ck).  v.  Car- 
ter, 94  Am.  St.  Rep.  112  and  note   (116  Ga* 
140,  59  L.R.A.  122,  42  S.  B.  378) ;  Krebs  Hop 
Co.   ▼.   Livesley,  Ann.   Cas.   1913C   758   and 
note    (59  Ore.  574,  114  Pac.  044,  118  Pac. 
1<»5) ;   35  Cyc.  528,  583-586.     AU  these  re^ 
cent  decisions  repudiate  the  doctrine  of  Stan- 
ford V.  McGilt.    Justice  Pitney,  after  citing 
scores   of  decisions  supporting  anticipatory 
breach,  has  the  following  to  offer,  found  in 
1  Ann.  Cas.  428:     '*So  far  as  observed  the 
only  states  dissenting  from  the  doctrine  are 
Massachusetts,  Nebraska,  and  North  Dakota. 
Daniels  v.  Newton,  114  Mass.  530,  19  Am. 
Rep.    384;    Carstens   v.   McDonald,   38   Neb. 
868,  67  N.  W.  767;  King  v.  Waterman,  55 
Neb.  324,  75  N.  W.  830;  Stanford  v.  McGill, 
6  N.  D.  686,  38  L.R.A.  760,  72  N.  W.  938. 
The  latter  decision  is  based  partly,  and  the 
Nebraska  decision  principally,  upon  the  au- 
thority of  Daniels  v.  Newton,  which  is  the 
leading  case  upon  this  side  of  the  question. 
.     .     .    But  in  Parker  v.  Russell,  133  Mass. 
74,  it  was  held  that  a  refusal  of  perform- 
ance of  a  substantial  part  of  the  contract 
after   the  time   for  entering  upon  perform- 


ance has  hegnn  entitles  the  injured  party  to 
treat  the  entire  contract  as  absolutely  broken, 
and  to  recover  immediately  his  damages  based 
upon  the  whole  value  of  the  contract,  includ- 
ing compensation  for  nonperformance  in  the 
future  as  well  as  in  the  past.    In  Ballou  v. 
Billings,   136  Mass.   307,  it  was  held  that, 
for  the  purposes  of  rescission  by  the  prom- 
isee, notice  that  the  promisor  will  not  per- 
form h<i8  the  aame  effect  as  an  actual  hreaoh» 
These  and   other   cases   show   that,   even   in 
Massachusetts,  the  reasoning  on,   which  tho 
decision  in  Daniels  v.  Newton  was  based  t« 
iMrdly    caar'ried    to    its    logical    oonclusion." 
When  Stanford  v.  McGill  was  decided  there 
may  have  been  some  doubt  about  what  the 
trend  of  authority  might  be  in  the  future, 
but  the  contrary  rule  has  since  been  unani- 
mously followed,  and  the  law  generally  ap- 
plicable to  [142]  executory  sale  contracts  set- 
tled in  harmony  therewith.     As  no  property 
rights  can  be  involved,  inasmuch  as  no  rule 
of  property   could   have  grown   out  of   that 
decision,  no  harm  ca,n  come  from  harmoniz- 
ing the  law   in   this  jurisdiction  with  that 
generally  prevailing.     Accordingly,  Stanford 
V.  McGill  to  that  extent  is  overruled.     The 
notice  of  repudiation  given  was  such  as  might 
have  authorized  plaintiff  to  have  considered 
the  entire  contract  as  breached,  and  brought 
its  action  immediately  for  damages  had  it 
so  elected.     But  this  it  did  npt  do,  and  the 
option  to  do  so  rested  with  it;   and  at  the 
time  stipulated  for  performance  plaintiff  wau 
charged  with  notice  previously  given  that  de- 
fendant would  not  receive  the  property,  whicii 
obviated  necessity  of  a  tender  or  of  any  fur- 
ther act  by  it.    Sections  5775  a;id  5824,  Comp. 
Laws  1913.     It  could  treat  t&e  contract  as 
subsisting  ''up  to  the  time  when   perform- 
ance  should  commence,   for   the  purpose  of 
insisting  that  the  other  party,  who  has  pre- 
viously, repudiated  it,  shall  then  and  finally 
determine  whether  he  will  comply  with  its 
terms  or  persist  in  his  resolution  not  to  per- 
form upon  his  part.    But  the  party  who  has 
not   broken   his   compact   is  not   allowed   to 
treat  it  as  in  force  for  the  purpose  of  per- 
forming in  direct  opposition  to  the  refusal 
of  the  other  to  abide  by  its  terms,  and  then 
enforce  the  payment  of  the  contract  price.** 
6  R.  C.  L.  1026;  Danforth  v.  Walker,  37  Vt 
239;  Davis  v.  Bronson,  2  N.  D.  300,  16  L.R.A. 
655,  33  Am.  Rep.  783,  50  N.  W.  836;   Col- 
lins V.  Delaporte,  115  Mass.  159;  Gibbons  v. 
Bente,  51  Minn.  499,  22  L.R.A.  80,  53  N.  W. 
756;  note  to  33  Am.  St.  Rep.  795,  796;  Ka- 
dish  V.  Young,  108  111.  170,  48  Am.  Rep.  548 ; 
John  A.  RoeUing's  Sons'  Co.  v.  Lock  Stitch 
Fence  Co.  130  III.  660,  22  N.  E.  518;  Acme 
Food  Co.  V.  Older,  17  L.R.A.  (N.S.)   807,  and 
note,   (64  W.  Va.  255,  61  S.  E.  235). 

As  to  the  assertion  that  title  was  vested 
in  defendant,  and  that  therefore  it  could 
sue  for  the  purchase  price,  title  could  not  be 
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cast  upon  defendant  in  the  face  of  his  per- 
sistent refusal  to  accept  title  or  the  engine. 
There  are  cases  where  delivery  may  be  con- 
structively made  or  may  be  presumed,  but 
that  is  not  ours.  The  contract  remains  execu- 
tory, and  no  title  passes  as  on  an  executed 
sale  until  the  buyer  accepts  a  delivery  of 
the  property.  Section  5536,  Comp.  Laws 
1913;  Nichols,  etc.  Co.  v.  Paulson,  6  N.  D. 
400,  71  N.  W.  136;  Colean  Mfg.  Co.  v.  Blan- 
chett,  16  N.  D.  341,  113  N.  W.  614;  Reeves 
[143]  V.  Bruening,  13  N.  D.  157-166,  100  N. 
W.  241;  Colean  Mfg.  Co.  v.  Feckler,  20  N. 
D.  188-195,  196,  126  N.  W.  1019;  Westby 
V.  J.  I.  Case  Threshing  Mach.  Co.  21  N.  D. 
675-689,  690,  132  N.  W.  137. 

Plaintiff  has  cited  as  sustaining  a  recov- 
ery with  the  purchase  price  as  the  measure 
of  damages,  with  title  cast  upon  defendant, 
a  source  of  cases  of  conditional  sale  contracts 
where  the  property  sold  was  delivered,  but 
title  for  some  cause  was  reserved  as  is 
usual  for  security  purposes.  Such  is  not 
precedent,  as  title  passes  in  contemplation  of 
law  under  a  conditional  sale  contract,  when 
the  seller  sues  for  the  purchase  price;  the 
goods  having  been  delivered,  and  it  being  sole- 
ly at  the  option  of  the  seller  whether  he  will 
treat  the  title  as  vested,  or  retain  it  to  other- 
wise enforce  what  in  either  event  must  be 
payment  of  purchase  price.  The  purchaser 
in  possession  under  a  conditional  sale  con- 
tract has  no  option  in  that  matter,  the  elec- 
tion being  the  right  of  the  seller.  Such  are 
treated  as  executed  sales  for  a  purchase  price 
for  property  delivered  and  received.  This  is 
already  settled  law  here.  Dowagiac  Mfg.  Co. 
V.  Mahon,  13  N.  D.  516-524,  101  N.  W.  903, 
and  Poirier  Mfg.  Co.  v.  Kitts,  18  N.  D.  556, 
120  X.  W.  558;  the  latter  decision  holding 
that  a  vendor  in  a  conditional  sale  contract 
may  elect  to  waive  his  title  and  sue  for 
purchase  price.  See  23  L.R.A.  (N.S»)  145, 
and  note,  on  effect  of  an  action  for  the  pur- 
chase price  being  a  waiver  of  vendor^s  right 
under  a  conditional  sale  contract  to  recover 
the  property  in  specie.  Appellant  cites  Dow- 
agiac Mfg.  Co.  V.  Higinbotham,  15  S.  D.  547, 
91  N.  W.  330,  as  sustaining  his  theory  that 
title  passed  without  acceptance  of  the  prop- 
erty by  defendant.  That  case  must  be  un- 
derstood as  one  in  which  a  delivery  was  made 
to  the  carrier  authorized  to  receive  it  as 
the  agent  of  the  consignee,  with  title  pass- 
ing on  such  delivery.  Consult  opinions 
in  International  Harvester  Co.  v.  Pott,  32 
S.  D.  82,  Ann.  Cas.  1916A  327,  142  N.  W. 
652. 

Appellant  cites  35  Cyc.  527,  reading: 
"Where  the  buyer  refuses  to  accept  the  goods 
or  a  part  thereof,  the  seller.  If  he  makes  a 
proper  tender,  may  nevertheless  maintain  an 
action  for  the  price."  This  is  misleading  un- 
less considered  in  connection  with  the  sub- 


ject-matter immediately  precediiig  it.  Tfce 
principle  stated  applies  only  where  title  has 
passed  by  an  actual  or  eonstnictive  delivery, 
as  an  examination  of  the  very  cases  cited 
will  demonstrate,  among  which  are  White  v. 
Solomon,  164  Mass.  516,  30  L.R.A.  637,  42 
N.  E.  104,  the  opinion  [144]  in  which,  by 
Justice  Holmes,  is  squarely  to  the  contrary. 
An  excerpt  bearing  on  this  question  will  be 
found  later  in  this  opinion.  It  was  there 
held  that  payment  was  not  conditioned  on 
title  passing  because  of  the  peculiar  stipula- 
tions of  the  contract.  National  Cash  Reg^ 
ister  Co.  v.  Dehn,  139  Mich.  406,  102  N.  W. 
965,  is  also  cited  as  sustaining  said  text, 
which  an  examination  will  show  to  have  been 
a  conditional  sale  contract  where  title  ^was 
retained  for  security  with  a  prior  delivery 
had,  with  title  for  such  purpose  waived  and 
vested  by  the  suit  for  the  purchase  price. 
Nearly  every  case  cited  as  sustaining  the 
text  is  likewise  distinguishable.  The  true 
rule  here  applicable  is  foimd  at  35  Cyc.  592. 
Cuthill  V.  Peabody,  19  Cal.  App.  804,  125  Pae. 
926,  cited  by  appellant,  has  no  application, 
as  title  is  there  held  to  have  passed,  the 
opinion  stating:  "of  course,  in  a  case  where 
the  title  to  the  property  contraeted  for  has 
not  passed  to  the  vendee,  the  vendor,  upon 
a  breach  of  the  contract,  would  have  no  cause 
of  action  for  the  purchase  price." 

The  purchase  price  cannot  be  recovered  as 
the  measure  of  damages  in  the  absence  of  a 
provision  in  the  contract  to  the  contrary, 
unless  title  to  the  goods  has  vested  in  the 
purchaser,  as  the  transfer  of  title  and  pay- 
ment therefor  are  in  contemplation  of  law 
concurrent  acts,  and  ''if  the  buy^  refuses  to 
accept  the  goods  even  wrongfully,  he  can- 
not be  sued  for  the  price,  because  the  event 
on  which  he  undertook  to  pay  the  price  has 
not  happened."  White  v.  Solomon,  164  Mass. 
616,  30  L.R.A.  537,  42  N.  £.  104$  Reeves  ▼. 
Bruening,  13  N.  D.  167-166,  100  N.  W.  241 ; 
Minneapolis  Threshing  Mach.  Co.  v.  McDon- 
ald, 10  N.  D.  406,  87  N.  W.  993,  construing 
§  7166,  Comp.  Laws  1913. 

Plaintiff  claims  the  right  to  recover  inde- 
pendently of  the  passing  of  title,  as  on  a 
contract  stipulating  for  the  payment  of  money 
without  the  passing  of  title  being  a  con- 
dition either  precedent  or  concurrent  to  pay- 
ment. There  are  two  equally  conclusive  an- 
swers to  this  contention:  First,  there  is  no 
basis  in  the  pleadings  for  such  a  claim,  as 
it  sues  as  for  recovery  of  a  purchase  price 
of  property  sold  and  delivered;  and,  second- 
ly, the  contract  itself  negatives  such  a 
claim,  showing  on  its  face  to  be  a  contract 
for  the  purchase  and  sale  of  personal  prop- 
erty with  payment  by  notes  stipulated  to  be 
made  as  a  condition  concurrent  upon  deliv- 
ery of  such  property,  with  title  the  consid- 
eration [148]  for  the  notes.    Acme  Food  Co. 
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V.   Older,  64  W.  Va.  266,  17  L.R^(N.8.) 
«07,  61  S.  E.  235. 

To  summarise  in  eonclusion.  Defendant 
had  the  right  to  tender  a  breach  of  the 
contract  by  notice  that  he  would  never  per- 
form, which  repudiation  plaintiff  might  have 
elected  to  accept  as  a  present  and  immedi- 
ate breach.  Stanford  v.  McGlll,  6  N.  D.  536, 
38  JjJBUL  760,  72  N.  W.  938,  is  to  this  ex- 
tent overruled.  Instead,  it  eleeted  to  keep 
the  contract  alive  until  the  stipulated  time 
for  performance  arrived,  when,  defendant  not 
having  withdrawn  his  renunciation,  it  could 
dispense  with  tender  of  performance  and  sue 
for  damages.  This  it  elected  not  to  do,  but 
ohoee  to  make  a  tender  and  afford  defend- 
ant a  further  opportunity  to  receive  it,  in 
the  ttv&kt  of  which  reception  of  the  prop- 
erty, he  could  have  been  sued  for  the  pur- 
ehase  price.  However,  he  refused  to  receive 
either  property  or  title,  standing  upon  his 
repudiation  of  the  contract,  but  thereby  ren- 
dering himself  liable  for  all  damages  accru- 
ing to  the  other  party  because  of  such  breach. 
The  measure  of  damages  for  breach  is  by 
§  7156,  Comp.  Laws  1913,  and  the  common 
law,  governed  by  a  different  rule  from  where 
title  has  been  vested,  in  which  event  it  is 
to  be  deemed  to  be  the  contract  price.  Sec- 
tion 7155,  Comp.  Laws  1913.  As  this  suit- 
is  for  the  contract  price  for  goods  sold  and 
delivered,  it  is  not  maintainable.  There  is  an 
entire  failure  of  proof  of  damages.  As  to 
the  freight  paid  the' findings  do  not  disclose 
but  what  this  expense  was  incurred  after 
notice  of  repudiation  operated  to  check  fur- 
ther performance.  That  defendant  did  not 
observe  it,  if  the  freight  expense  was  inciu'red 
thereafter,  was  at  plaintiff's  own  election,  and 
taken  at  tlie  hazard  that  it  could  induce  de- 
fendant to  later  peiform  the  contract.  It  is 
in  .contemplation  of  law  an  enhancement  of 
damages  after  notice  of  repudiation,  and  is 
not  recoverable.     Judgment  affirmed. 

On  Petition  fok  Rkheabing. 

(June  15,  1915.) 

Gos8,  J. — Appellant's  counsel  has  pe- 
titioned for  a  rehearing.  They  assert  that 
%%  5775,  6821,  and  5824,  Comp.  Laws  1913, 
"preserve  a  right  to  defendant  to  withdraw 
his  repudiation;  the  time  within  which  such 
right  to  withdraw  may  be  made  expires  only 
with  maturity  of  the  obligation;  the  right 
thus  preserved  is  as  valuable  to  defendant  as 
[146]  it  is  to  plaintiff;  the  right  thus  pre- 
served is  merely  the  right  which  has  been 
ereated  or  fixed  by  the  contract."  That  these 
sections  ''together  necessarily,  obviously,  and 
clearly  provide  that  the  contract  remains  in 
force."  And  (2)  that  these  sections  cover 
the  subject  under  consideration  to  the  ex- 
clusion of  the  common  law. 


The  statutes  cited  constitute  no  guaranty 
to  the  repudiator  of  an  executory  contract 
thaH;  the  other  party  must,  in  the  face  of 
notice  given  of  a  determined  repudiation,  nev- 
ertheless suffer  the  violator  to  remain  in  full 
enjoyment  of  all  rights  under  the  contract  he 
would  possess  had  he  not  repudiated.  No 
such  intent  is  manifest  from  the  statutes  in 
question.  It  is  to  the  other  party  not  in 
default  to  whom  these  statutes  speak,  and 
for  whose  benefit  they  stand.  They  have  been 
in  force  since  long  before  the  decision  of 
Stanford  v.  McGill,  and  will  apply  after  the 
overruling  of  the  doctrine  of  that  case  as 
fully  as  they  did  before.  In  fact,  they  have 
no  application  whatever  to  the  subject  under 
discussion,  that  of  anticipatory  breach.  They 
support  neither  contention  concerning  it,  nor 
aid  in  determining  which  of  the  two  should 
be  selected  as  the  law  of  this  jurisdiction. 

As  to  the  second  contention,  it  is  already 
answered  by  the  statement  that  these  stat- 
utes are  not  upon  the  subject  under  investi- 
gation. But  if  they  were,  the  Codes  are  not 
exclusive  where  the  statute  is  silent,  but  only 
where  it  speaks.  A  sufficient  discussion  of 
this  question  will  be  found  in  the  decision 
of  this  court  in  Reeves  v.  Russell,  28  N.  D. 
265,  148  N.  W.  664,  where  a  similar  con- 
tention, citing  the  same  cases  here  relied  up- 
on,  is  treated  at  length. 

Exception  is  taken  by  plaintiff  to  what 
counsel  terms  the  overruling  by  dictum  of 
Stanford  v.  MoGill,  as  to  the  doctrine  of  an- 
ticipatory breach,  and  that  this  ''should  not 
be.  lightly  done;"  "that  eliminating  freight, 
there  has  been  no  enhancement  or  increase 
of  damages/'  In  answer  it  may  be  said  that 
"eliminating  freight,"  there  would  have  been 
no  necessity  for  counsel  or  the  court  to  dis- 
cuss anticipatory  breach  of  contract;  "elim- 
inating freight,"  there  would  have  been  no 
issue  made  of  enhancement  of  damages ;  "elim- 
inating freight,"  there  could  have  been  no 
"dictum"  concerning  Stanford  v.  McGill. 
But  there  was  no  possibility  of  "eliminating 
freight"  in  considering  the  issues,  as  plain- 
tiff has  sued  for  its  recovery,  and  assigntni 
error  on  its  [147]  denial  thereof.  Necessity 
for  its  discussion  is  set  forth  in  the  opinion. 
There  is  no  desire  to  lightly  overrule  any 
precedent,  but  at  times  it  is  as  wise  as  it  is 
necessary  to  recognize  a  mistake  when  con- 
vinced that  it  is  such.  Counsel  concede,  as 
they  must,  that  the  almost  unanimous  weight 
of  authority  and  precedent  support  our  ac- 
tion and  the  conclusions  announced.  It  is 
deemed  better  to  overrule  this  precedent,  than 
by  citing  it  indirectly  affirm  it.  All  other 
questions  presented  in  the  petition  for  a  re- 
hearing are  but  an  additional  argument  to 
that  presented  before  the  opinion  was  writ- 
ten, and  are  already  answered  in  the  opin- 
ion.    The  petition  is  denied. 
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KOTE. 

Remedial  of  Party  to  Contract  upon 
Anticipatory  Breach  Thereof  or 
PreTention  of  Performance. 

Introductory,  712. 
Anticipatory  breach,  712. 
Prevention  of  Performance,  719, 
Renunciation  after  Partial  Performance,  721. 


Introductory. 

This  note  reviews  the  recent  oaaes  dealing 
with  the  remedies  of  a  party  to  a  contract 
on  an  anticipatory  breach  thereof  or  pre- 
vention of  performance.  For  a  discussion  of 
the  earlier  decisions  on  this  subject  see  the 
notes  to  O'Neill  v.  Supreme  Council,  etc.  I 
Ann.  Cas.  422;  Holt  v.  United  Security  L. 
Ins.  Co.  12  Ann.  Cas.  1105;  Brady  v.  Oliver, 
Ann.  Cas.  19130  376;  Oklahoma  Vinegar  Co. 
V.  Carter,  94  Am.  St.  Kep.  112;  and  gener- 
ally, the  note  to  Huyett,  etc.  Mfg.  Co.  v.  Chi- 
cago Edison  Co.  69  Am.  St.  Rep.  272. 

The  note  excludes  cases  as  to  the  right  to 
recover  on  a  building  contract  where  the  per- 
formance was  prevented  or  made  impossible 
by  the  burning  of  the  building  without  the 
fault  of  either  party.  See  the  note  to  Taul- 
bee  v.  McCarty,  Ann.  Cas.  1913A  456. 

Antietpatory  BreacJi. 

Where  one  party  to  a  contract  announces 
in  advance  his  intention  not  to  carry  out  his 
part,  th^  other  party  may  sue  at  once  with- 
out waiting  for  the  time  of  performance  to 
arrive. 

United  States. — ^Northrop  v.  Mercantile 
Trust,  etc.  Co.  110  Fed.  989;  Canada- Atlantic, 
etc.  Steamship  Co.  v.  Flanders,  165  Fed.  321, 
91  C.  C.  A.  307;  Grieaa  v.  Mutual  L.  Ins. 
Co.  169  Fed.  609,  94  C.  C.  A.  635;  Sperry, 
etc.  V.  O'Neill-Adams  Co.  186  Fed.  231,  107 
C.  C.  A.  337;  Sturgis  v.  Meurer,  191  Fed.  0, 
111  C.  C.  A.  551;  Weld  v.  Victory  Mfg.  Co. 
206  Fed.  770;  Donati  v.  Cleveland  Grain  Co. 
221  Fed.  118,  137  C.  C.  A.  08;  United  Prew 
Ass'ns  V.  National  Newspapers'  Ass'n,  227 
Fed.  193;  Roller  v.  Leonard,  229  Fed.  607, 
143  C.  C.  A.  629. 

Arkansas. — Majeatic  Mill.  Co.  v.  Copeland, 
93  Ark.  196,  124  S.  W.  521;  Keopple  v.  De- 
light Lumber  Co.  105  Ark.  233,  161  8.  W. 
259:  Wendt  v.  Ismert-Hincke  Mill.  Co.  107 
Ark.  106,  164  8.  W.  194. 

California. — Central  Oil  Co.  v.  Southern 
Refining  Co.  164  Cal.  165,  97  Pac.  177;  Rau- 
er's  Law,  etc.  Co.  v.  Harrell,  162  Pac.   125. 

Connecticut. — Home  Pattern  Co.  v.  W.  W. 
Mertz  Co.  86  Conn.  494,  86  Atl.  19. 

Florida. — Hall  v.  Northern,  etc.  Co.  65  Fla. 
242,  46  So.  178;  Hall  v.  Hardaker,  61  Fla. 
267,  66  So.  977. 


Georgia. — ^Watson  v.  Columbia  Min.  Co.  IIS 
Ga.  603,  66  S.  E.  460;  Crosl^  v.  Georgia 
Realty  Co.  138  GA.  746,  76  S.  E.  38;  Hines 
V.  Cureton-Gole  Co.  9  Ga.  App.  778,  72  $. 
E.  191. 

JUinois. — John  A  Roebling's  Sons*  Co.  t. 
Lock-stitch  Fence  Co.  130  111.  660,  22  N. 
£.  618;  Shields  v.  Carson,  102  III.  App.  38; 
Standard  Distilling,  etc.  Co.  v..  Springfield 
Coal  Min.  etc.  Co.  146  lU.  App.  144. 

Indiana. — Indiana  L.  Endowouvt  Co.  v. 
Carnithan,   109  N.  £.  861. 

Iowa, — Iowa  Mausoleum  Co.  y.  Wright, 
170  la.  646,  163  N.  W.  94. 

Kentucky.-^WBlMngford.  v.  Aitkins,  72  S. 
W.  794,  24  Ky.  L.  Rep.  1096;  Hobbs  v.  Ray, 
96  S.  W.  689,  29  Ky.  L.  Rep.  999. 

IfatiM.— Listman  Mill  Co.  v.  Dufrcsne,  111 
Me.  104,  88  AtL  354. 

Massachusetts. — King  ▼.  Faist  et  al.  161 
Mass.  449,  37  N.  £.  456;  International  Text- 
book Co.  v.  Martin,  221  Mass.  1, 108  N.  K.  469. 

Minnesota. — ^MoGuire  v.  J.  Neils  Lumber 
Go.  97  Minn.  293,  107  N.  W.  130;  Scott  v. 
T.  W.  Stevenson  Co.  130  Minn.  151,  153  N. 
W.  316. 

Mississippi. — Boiling  v.  Mississippi  Re<l 
Snapper  Sauce  Co.  07  Miss.  785,  53  So.  304. 

Missouri. — Official  Catalogue  Co.  v.  Amer- 
ican Car,  etc.  Co.  120  Mo.  App.  575,  97  S. 
W.  231;  Alexander  v.  Soott,  160  Mo.  App. 
213,  129  S.  W.  99L 

Nebraska^ — ^Hixson  Map  Co.  v.  Nebraska 
Post  (unofficial)  Rep.  5  Neb.  388,  98  N.  W. 
872. 

Veto  Jersey. — O'Neill  v.  Supreme  Council^ 
etc.  70  N.  J.  L.  410,  1  Ann.  Cas.  422,  76 
AtL  463;  Samel  ▼.  Silver,  86  N.  J.  L.  101, 
88   AtL   964. 

New  yorfe.-*-MendeU  v,  Willyoung,  42  Misc. 
210,  85  N.  Y.  &  647;  Poppenberg  v.  Owen, 
84  Mise.  126,  146  N.  Y.  S.  478;  Flagg  v. 
Fisk,  93  App.  Div.  169,  87  N.  Y.  S.  630; 
Becker  v.  fieggie,  139  App.  Div.  463,  124  N. 
Y.  S.  116;  Engineer  Co.  v.  Herring-Hall- 
Marvin  Safe  Co.  145  App.  Div.  123»  138  N. 
Y.  S.  881;  Modern  Hat  Works  v.  Liberal 
Trading  Co.   164  N.  Y.  8.  022. 

yorth  Carolina. — Gaylord  v.  McCoy,  161 
N.  C.  685,  77  S.  E.  059. 

North  Dakota, — Murphy  v.  Hanna,  164  N. 
W.  32.     See  the  reported  case. 

O/cioAomow— Hilton  v.  Bailey,  46  Okla.  769, 
149  Pac.  863 ;  Hill  v.  White,  150  Pac.  106L 

Oregon.— ^cott  v.  Hubbard,  67  Ore.  498, 
136  Pac.   663. 

South  Dakota.— Clapp  v.  Gilt  Edge  Consol. 
Mines  Co.  33  S.  D.  123,  144  N.  W.  721. 

Tennessee. — ^Inman  v.  Elk  Cotton  Mills,  116 
Tenn.  141,  97  S.  W.  760;  Wayland  v.  West- 
ern L.  Indemnity  Co.  148  S.  W.  626. 

Texas. — El  Paso,  etc.  R.  Co.  v.  Eichel,  180 
S.  W.  922;  Palestine  Ice,  etc.  Co.  v.  Con- 
nally,  148  S.  W.  1109;  Young  v.  Miami  Bank, 
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161  S.  W.  436;  Provident  Sav.  L.  Asgur.  Skxs.      tli«  oontraet  m 
V.  Ellinger^  164  S.  W.  1024;  National  Equi- 
table Soc.  v.  Tennison,  174  S.  W.  978 ;  Philip 
A.  Ryan  Lumber  Go.  v.  Ball,  177  S.  W.  226; 
Leonard  v.  Kendall,  190  S.  W.  786. 

{7to^— Thomas  t.  Clayton  Piano  Co.  47 
Utah  91,  161  Pac.  543. 

Washington.'^yicior  Safe,  etc.  Co.  ▼. 
<meil,  48  Wash.  176,  93  Pac.  214;  Gordon  v. 
Gillespie,  68  Wash.  627,  109  Pac.  109;  Castle 
Rock  V.  Furth,  78  Wash.  47,  138  Pac.  317. 

JVe9t  Virffinia. — Gross  v.  Lewis,  64  W.  Va. 
433,  46  8.  E.  174;  Armstrong  ▼.  Ross^  61  W. 
Va.  38,  55  S.  E.  898;  I^ewis  v.  West  Virginia 
Pulp,  etc.  Cb.  76  W.  Va.  103,  84  S.  E.  1063. 

W»«co»»m.— Ward  v.  American  Health 
Food  Co.  119  Wis.  12,  96  N.  W.  388 ;  Wood- 
man y.  Blue  Grass  Jjand  Co.  125  Wis.  489, 
103  N.  W.  236,  104  N.  W.  920;  Bavidor  Y. 
Bradford,  129  Wig.  624,  109  N.  W.  676. 

Canada. — Donogh  t.  Moore,  22  Manitoba 
79,  2  Dominion  L.  Rep.  525;  Mann  Coal  Co. 
T.  Pendrith  Machinery  Co.  11  Ont.  W.  Rep. 
412;  McLellan  t.  Winston,  12  Ont.  431. 

In  United  Press  Ass'ns  ▼.  National  News^ 
papers'  Ass'n,  227  Fed.  193,  the  court  said: 
"A  renunciation  of  the  obligations  of  a  con- 
tract by  one  of  the  parties  must  be  un- 
equivocal and  of  the  contract  and  its  obli- 
gations in  its  entirety,  in  order  to  operate 
&8  an  anticipatory  breach.  When  that  has 
been  done  the  other  party  has  an  option 
open  to  him  which  he  must  exercise  before  he 
IB  entitled  to  maintain  an  action  for  dam- 
ages as  for  breach  of  the  contract;  i.  e.,  he 
must  accept  the  renunciation,  and  then  he 
can  sue.  If  he  does  not  desire  to  take  his 
adversary  at  his  word  and  accept  the  renun- 
ciation he  may  treat  it  as  inoperative  and 
keep  the  contract  Open;  i.  e.,  he  may  re- 
ject the  renunciation;  and  in  that  erent  he 
cannot  BUe  as  for  a  breach  of  the  contract 
If  the  contract  remains  open  it  is  open  for 
all  purposes  and  for  the  benefit  of  all  par- 
ties. Its  obligations  on  each  party  for  per- 
formance stand  unaffected  by  prior  notice  of 
renunciation   and   its   rejection." 

In  Majestic  Milling  Co.  v.  Copeland,  93 
Ark.  195,  124  S.  W.  521,  it  was  said:  "But 
the  rule  is  well  established  that,  in  order  for 
one  party  to  a  contract  to  be  justified  in 
treating  it  as  broken  by  the  other,  and  claim- 
ing damages  for  the  breach,  there  must  have 
been  a  distinct  and  unequivocal  intention, 
manifested  either  by  the  words  or  conduct 
of  the  other,  not  to  perform  the  contract/' 

In  Hall  T.  Northern,  etc.  Oo.  56  Pla.  242, 
46  So.  178,  the  court  said:  ''Where  a  bi- 
lateral contract  is  made  for  future  perform- 
ance, and  before  the  time  for  performance 
arrives  one  party  positively  and  unequivo- 
cally repudiates  the  entire  contract,  or  vol- 
Tintarily  puts  it  out  of  his  power  to  per- 
form hifl  part,   the  other  party  may  treat 
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;  and  in  many  cases 
injured  parties  have  brought  actions  as  for 
a  breach  even  before  the  time  for  perform- 
ance under  the  contract  had  arrived.  .  .  . 
'  If  this  rule  applies  to  contracts  for  the  sale 
of  land,  the  repudiation  or  voluntary  act 
must  be  absolute." 

In  John  A.  Roebling'a  Sons'  Co.  v.  Lock- 
stitch Fence  Co.  130  111.  660,  27  N.  E.  618, 
it  was  said:  '^here  one  party  to  a  con- 
tract gives  notice  before  the  time  of  per- 
formance arrives  that  he  does  not  intend  to 
perform,  the  other  party  may  treat  such 
notice  as  a  breach  and  bring  his  action,  &r  he 
may  decline  to  accept  such  notice  as  a  breach, 
and  may  insist  that  the  contract  shall  con- 
tinue in  force  up  to  the  time  iii;:ed  for  its 
flnal  performance,  holding  the  party  refusing 
to  perform  responsible  for  the  consequences  of 
such  refusal.  One  party  to  a  contract  can- 
not, by  simply  refusing  to  carry  out  his  part 
of  it,  compel  the  other  party  to  rescind  it. 
The  latter  has  a  right  to  keep  it  alive  not- 
withstanding such  refusal." 

In  Indiana  L.  Endowment  Co.  v.  Camithan 
(Ind.)  100  N.  E.  851,  the  court  said:  *'The 
doctrine  that  there  may  be  an  anticipatory 
breach  of  an  executory  contract  resulting 
from  an  absolute  refusal  to  perform  is  now 
accepted  and  followed  in  most  jurisdictions; 
that  is  to  say,  where  parties  enter  into  a 
contract  embodying  mutual  and  interdepend- 
ent conditions  and  obligations,  and  one  of 
the  parties  thereto  disables  himself  from 
performing  or  prevents  the  other  party  from 
performing,  or  before  the  time  of  perform- 
ance arrives  repudiates  the  contract  and  're- 
fuses to  be  longer  bound  therebfy,  communi- 
eating  such  repudiation  to  the  other  party, 
the  latter  is  not  only  excused  from  further 
perforniance  on  his  part,  but  may,  at  his 
option,  treat  the  contract  as  terminated  for 
all  purposes  of  performance  and  maintain 
an  action  at  once  for  damages  occasioned  by 
such  repudiation  without  awaiting  the  time 
Hxed  by  the  contract  for  performance.'  .  .  . 
The  authorities  also  emphasise  the  fact  that 
one  party  to  such  a  contract  may  not  by 
himself  rescind  it,  and  that  a  repudiation 
by  him  alone,  although  absolute  and  suAi- 
cient  to  justify  the  other  party  in  treating 
it  as  an  anticipatory  breach,  does  not  ne- 
cessitate such  action  by  the  latter  party,  but 
the  latter  party  may  elect  to  stand  upon  his 
contract  and  perform,  or  offer  to  perform, 
all  the  conditions  thereof  required  of  him, 
and  then,  when  the  day  of  performance  ar- 
rives,  proceed  to  enforce  his  contract." 

In  El  Paso,  etc.  R.  Co.  r.  Eicbel  (Tex.) 
180  S.  W.  922,  the  court  stated  the  rule  as 
follbws:  "The  effect  of  a  breach  of  a  con- 
tract upon  the  rights  and  liabilities  of  the 
parties  depends  upon  the  nature  of  the  agree- 
ment.    If  a  contract  is  entire,  in  the  scnsi* 
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that  each  and  all  its  parts  are  interdepend- 
ent,  so  that  one  part  cannot  be  violated  with^ 
out  violating  the  whole,  a  breach  by  one 
party  of  a  material  part  will  discharge  the 
whole  ,at  the  option  of  the  other  party;  but 
if  the  contract  is  severable — susceptible  of 
division  of  apportionment — the  amount  to 
be  paid  by  one  party  depending  upon  the  ex- 
tent of  performance  of  the  other,  the  mere 
failure  to  perform  a  part  of  the  contract  in 
strict  compliance  with  its  terms  will  not  of 
itself  necessarily  authorize  the  party  injured 
to  refuse  performance.  .  .  .  But  it  can 
make  no  difference  whether  a  contract  has 
been  partially  performed,  or  the  time  for 
performance  has  not  arrived,  in  determin- 
ing the  right  of  one  party  to  regard  it  as 
abandoned  by  the  other.  .  .  .  When  the 
obligation  of  performance  by  one  party  pre- 
supposes the  doing  of  some  act  by  the  other 
party  thereto,  the  negledt  or  refusal  to  per- 
form such  act  not  only  dispenses  with  the 
obligation  of  performance  by  the  other,  bat 
also  entitles  him  to  rescind,  or  when  rescis- 
sion will  not  afford  him  an  adequate  remedy 
to  continue  the  work  and  recover  such  dam- 
ages as  the  delinquency  has  occasioned  him." 

In  Woodman  v.  Blue  Grass  Land  Co.  125 
Wis.  489,  103  N.  W.  236,  104  N.  W.  920,  the 
court  said;  ''While  there  were  a  number  of 
questions  raised  by  the  appellant  in  this 
case  and  ably  argued  by  him  in  person  both 
in  his  brief  and  upon  his  oral  argument,  it 
appears  very  conclusively  to  us  that  a  single 
well-established  legal  principle  adopted  by 
this  court  establishes  the  correctness  of  the 
judgment.  That  principle  is  that  when  one 
party  to  an  executory  contract,  before  the 
time  appointed  for  performance,  repudiates 
it  by  deliberately  declaring  that  he  will  not 
perform,  the  other  party  may  treat  the  con- 
tract as  terminated  and  recover  the  damages 
sustained  by  the  other's  breach.  .  .  .  The 
injured  party  is  not  required  to  perform  on 
his  part,  unless,  indeed,  it  be  a  contract  of 
which  specific  performance  is  desired  and 
could  properly  be  decreed;  but  he  may  cease 
his  own  efforts  to  perform  and  demand  dam- 
ages for  the  other's  breach.  .  .  .  The  prin- 
ciple is  that,  unless  the  contract  be  one  .of 
which  a  court  of  equity  will  decree  specific 
performance,  either  party  may  terminate  it 
pending  its  performance,  subject  only  to  the 
payment  of  the  damages  which  the  other 
party  sustains  thereby.  The  effect  of  such 
termination  is  to  stop  the  performance  at  the 
point  then  reached,  subject  to  the  payment  of 
damages,  but  not  to  undo  what  has  already 
been  done  thereunder.  In  other  words,  the 
act  of  termination  or  repudiation  stops  the 
progress  of  events  just  where  it  finds  them, 
but  has  no  retroactive  effect,  and  cannot,  in 
reason,  have  any  such  effect.'' 

In  Hines  v.  Cureton-Cole  Co.  9  Ga.  App. 
778,  72  S.  E.  191,  it  was  held  that  where  one 


party  to  a  continuing  contract,  eonslBting  of 
mutual  obligaticms,  renonnoed  it  prior  to  the 
date  fixed  for  performance,  the  other  party 
was  at  liberty  immediately  to  treat  the  re- 
nunciation as  a  breach  of  the  contract  and  to 
9ue  for  damages;  or  to  treat  the  contract  as 
continuing  and  wait  until  the  time  arrived 
for  its  performfiaoe  in  order  to  give  the  party 
who  repudiated  the  contract  an  opportunity 
to  comply  with  ita  terms.  In  Shields  ▼.  Car- 
son, 102  111.  App.  38,  it  was  held  that  where 
a  party  to  a  contract  gives  notice  of  his  in- 
tention not  to  comply  with  his  obligation, 
the  other  party  may  accept  the  notice  as  an 
anticipatory  breach,  and  sue  for  damages 
without  waiting  for  the  time*  within  which 
it  was  to  be  completed;  but  to  enable  him  to 
sue  on  such  an  anticipatory  breach,  he  must 
accept  it  as  such  and  consider  the  contract  at 
an  end.  In  the  reported  case  it  is  held  that 
if  one  party  to  a  contract  repudiates  it  be 
fore  the  time  of  performance,  that  act  is  sufli- 
cient  to  secure  the  other  party  from  perform- 
ing his  part  of  the  contract,  and  he  may 
bring  an  action  at  once  for  damages  suffered 
because  of  the  breach.  In  Ward  v.  American 
Health  Food  Co.  119  Wis.  12,  96  N.  W.  38S, 
it  was  held  that  where  in  an  executory  con- 
tract one  party  repudiated  a  contract,  it  gav« 
a  cause  of  action  to  the  other  party  for  the 
damages  suffered  by  such  a  breach,  but  he 
could  not  continue  to  carry  out  the  contract 
against  the  express  order  of  the  party  making 
the  breach  so  as  to  increase  the  damages 
thereby  incurred. 

In  Hobbs  v.  Ray,  96  S.  W.  589,  29  Ky.  I. 
Hep.  999,  it  appeared  that  the  defendant  con 
tracted  to  sell  to  the  plaintiff  a  tract  of  land, 
and  it  wa«  alAO  agreed  that  the  parties  should 
enter  into  a  partnership  for  the  practice  of 
medicine  for  a  period  of  six  months.  The 
plaintiff  before  the  appointed  time  declared 
that  he  was  ready  to  carry  out  his  part  of 
the  contract,  but  the  defendant  repudiated 
the  agreement.  It  was  held  that  since  the 
defendant  had  declared  that  he  would  not  go 
on  with  the  contract,  the  plaintiff  had  the 
right  to  consider  it  at  an  end  and  could  bring 
an  action  at  once  for  whatever  damages  he 
had  suffered. . 

In  Becker  v.  Seggie,  139  App.  Div.  463, 124 
X.  V.  S.  116,  it  appeared  Uiat  the  parties 
entered  into  an  agreement  to  purchase  land, 
each  one  of  tlicm  to  pay  down  one-half  of 
the  purchase  price.  Before  the  day  of  clos- 
ing, the  defendant  wrote  repudiating  the 
agreement;  but  the  plaintiff  insisted  on  hold- 
ing him  to  the  contract.  Later  without  alleg- 
ing his  tender  of  the  purchase  pricey  the  pliun- 
tiff  brought  an  action  for  breach  of  contract. 
It  was  held  that  while  the  repudiation  of  the 
defendant  had  amounted  to  an  anticipatory 
breach  for  which  a  right  of  action  accrued 
to  the  plaintiff,  yet  he  clearly  elected  to  waive 
this  breach  and  to  hold  the  defendant  strictly 
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to  the  eontraet,  and  tlierelore  he  should  have 
shown  that  he  had  made  a  tender  to  carry  out 
his  side  of  tbe  oonti'aet  before  he  oould  re- 
coTer.  The  court  said,  quoting  from  the 
ease  ol  Johnsone  ▼.  Hilling,  16  Q.  B.  D. 
(£ng.)  460,  55  L.  J.  Q.  B.  162:  "That  where 
there  has  been  an  anticipatory  breach  of  con- 
tract, the  repudiaticm  ol  the  contract  or  total 
refusal  to  perform  it  before  the  time  for 
performance  has  arrived  does  not  oi^  itself 
amount  to  a  breach  of  contract,  but  it  may 
be  acted,  on  by  the  other  party,  and  adopted 
by  him  as  a  rescission  of  the  contract.  That 
is  to  say^  when  one  party  refuses  by  antici- 
patioa  to  perform  the  contract,  that  is  equiv- 
alent to  a  declaration  by  him  that  he  there- 
by rescinda  the  contract  so  far  as  he  can* 
But  he  cannot  rescind  it  by  himself.  .  .  . 
The  other  party  may  elect  to  adopt  it  as  a  re- 
scission by  action  upon  it,  and  by  treating 
the  contract  as  at  sa  end  exoept  for  the  pur* 
pose  of  bringing  an  action  upon  it.  He  can- 
not, however^  act  on  the  contract  as  existing 
for  other  purposes,  and  at  the  same  time 
bring  an  action  upon  it  as  if  it  had  been 
rescinded.  But  he  need  not  adopt  the  repu- 
diation i  he  may  elect  not  to  do  so,  and  may 
wait  for  the  time  when  the  contract  ought 
to  be  performed,  and  when  the  breach  would 
naturally  occ\ir." 

In  Gaylord  ▼.  McCoy,  161  N.  G.  685,  77 
8.  E.  969,  it  appeared  that  the  defendants 
gave  an  option  to  the  plaintiff  for  a  valuable 
consideration  on  some  laa»ds  of  the  defendants. 
A  few  days  before  the  date  set  in  the  option, 
the  plamtiff  notified  the  defendants  that  he 
would  be  ready  to  take  title  on  the  date  speci- 
fied in  the  option,  but  the  defendants  failed 
to  convey  the  landa  to  the  plaintiff.  It  was 
held  that  this  failure  amounted  to  a  breach 
of  the  contract,  and  the  plaintiff  had  the 
rii^t  to  bring  an  action  at  once  for  damages 
without  making  a  tender  of  the  purchase 
price. 

In  Hill  ▼.  White  (Okla.)  150  Pac.  1051, 
it  appeared  that  the  defendant  leased  to  the 
plaintiff  a  tract  of  cultivated  ground  for 
the  year  1911,  and  the  plaintiff  agreed  to  pay 
a  portion  of  the  crops  as  rent.  As  an  addi- 
tional condition  of  the  contract,  the  defend- 
ant was  to  furnish  pasturage  for  all  of  the 
plaintiff's  stock  on  his  premises.  In  July, 
1911,  the  defendant  broke  this  condition  of 
the  lease  by  nailing  up  the  pasturage  and 
forbidding  the  plaintiff  from  putting  his  stock 
therein.  On  an  action  for  breach  of  contract, 
it  was  held  that  this  entitled  the  plaintiff 
either  to  doclare-  a  breach  of  the  contract  and 
sue  at  once  tor  damages,  or  to  await  and 
avail  himself  of  his  contract  privilege  at  any 
mbsequent  time  he  might  be  permitted  to  do 
so,  and  at  t^e  end  ol  the  term  sue  the  de- 
fendant for  damages  resulting  from  the  tem- 
porary interference  with  his  privilege. 


In  Armstrong  v.  Boss,  61 W.  Va.  38,  55  S.  E. 
895,  it  appeared  that  the  parties  made  a  con- 
tract of  sale  whereby  the  defendant  agreed  to 
sell  to  the  plaintiff  a  certain  tract  of  land. 
There  arose  a  dispute  as  to  the  interpretation 
of  the  contract,  and  the  defendant  refused  to 
accept  performance  from  the  plaintiff  because 
his  interpretation  differed  from  that  of  the 
plaintiff,  it  happening  that  his  was  the  true 
interpretation.  The  plaintiff  treating  this 
as  a  breach  of  tbe  contract  brought  an  action 
for  damages.  It  was  held  that  as  the  refusal 
of  the  defendant  to  act  was  not  absolute,  it 
did  not  amount  to  a  breach  of  the  contract, 
since  he  was  ready  and  willing  to  perform  to 
the  extent  of  his  duty;  and  it  was  further 
held  that  had  there  been  a  breach,  the  plain- 
tiff had  waived  it  by  bringing  an  action  for 
specific  performance. 

In  Donogh  v.  Moore,  22  Manitoba  79,  2 
Dominion  L.  Kep.  525,  it  appeared  that  the 
parties  entered  into  an  agreement  whereby 
the  defendant  for  a  valuable  consideration 
was  to  receive  one-half  of  the  profits  result- 
ing from  a  sale  of  land.  The  defendant  after- 
wards produced  an  intended  purchaser  at  an 
advanced  price,  but  the  plaintiff  refused  to 
sell.  It  was  held  that  this  would  entitle  the 
defendant  to  treat  the  plaintiff's  refusal  to 
accept  any  such  offer  as  a  breach  of  the  con- 
tract entitling  him  to  damages. 

But  contrary  to  the  rule  that  the  doctrine 
of  autidpatory  breach  may  be  applied  to  con- 
tracts for  the  sale  of  land  is  Crosby  v.  Georgia 
Realty  Co.  138  Ga.  746,  76  S.  £.  38,  wherein 
it  was  held  that  in  a  contract  for  the  sale 
of  land  the  vendor  did  not  put  it  out  of  his 
power  to  perform  until  he  had  sold  or  other- 
wise disposed  of  his  land  and  unless  this 
contingency  happened  the  doctrine  of  an- 
ticipatory breach  did  not  apply  in  a  contract 
for  the  sale  of  land. 

In  Northrop  v.  Mercantile  Trust,  etc.  Co. 
119  Fed.  966,  it  appeared  that  the  plaintiffs 
entered  into  an  agreement  with  the  defendant 
that  in  case  the  deftodant  carried  out  a  re- 
organization of  the  waterworks  it  would  pay 
to  the  plaintiffs  the  sum  of  $10,000  and  give 
them  stock  in  the  new  company  valued  at 
$55,000.  The  company  was  reorganized,  but 
the  defendant  did  not  pay  the  $10,000  cash 
or  transfer  the  stock  as  agreed  on.  It  was 
held  that  as  the  defendant  had  repudiated 
the  contract  before  the  date  set  for  carrying 
it  out,  the  plaintiffs  could  consider  the  con- 
tract as  broken  and  either  wait  until  there 
was  a  failure  to  deliver  the  stock,  or  aban- 
don the  contract  and  sue  at  once  for  tl^e 
profits  they  would  have  received  through  full 
performance. 

In  Flagg  V.  Fish,  93  App.  Div.  l69,  87  X. 
Y.  S.  530,  it  appeared  that  a  member  of  a 
firm  died  intestate,  leaving  a  wife,  a  daugh- 
ter and  a  son  surviving.    At  the  time  of  his 
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death  there  was  due  from  the  firm  to  the 
mother  of  his  wife  a  large  sum  of  money. 
For  the  purpose  of  avoiding  a  liquidation  of 
the  firm  affairs,  the  widow  entered  into  an 
arrangement  with  the  surviving  partner  in- 
dividually and  for  her  mother  and  children; 
by  which  they  sold  and  assigned  to  him  the 
firm  business  with  the  right  to  use  the  firm 
name  in  consideration  of  his  agreement  to 
pay  to  the  widow  the  sum  of  $3,000  and  to 
pay  to  her  mother  the  amount  owing  to  her. 
The  contract  further  provided  that  the  moth- 
er's claim  should  not  be  due  until  all  the 
other  firm  creditors  had  been  paid.  After 
enjoying  the  use  of  the  firm  name  the  sur- 
viving partner  repudiated  the  contract.  It 
was  held  that  this  breach  of  the  contract  gave 
an  immediate  right  of  action,  and  that  as  the 
surviving  partner  had  refused  to  carry  out 
the  contract,  he  could  not  use  as  a  defense  to 
the  mother's  claim  the  fact  that  the  firm 
debts  were  still  unpaid. 

In  Clapp  V.  Gilt  Edge  Consol.  Mines  Co. 
33  S.  D.  123,  144  N.  W.  721,  it  appeared  that 
the  parties  entered  into  a  contract  whereby 
the  plaintiffs,  who  were  judgment  creditors 
of  the  defendants,  agreed  not  to  redeem  the 
property  of  the  latter  which  had  been  sold 
in  foreclosure,  in  consideration  of  the  allot- 
ment to  the  plaintiffs  of  a  certain  number 
of  shares  of  stock  in  a  new  corporation  about 
to  be  formed.  Tlie  defendants  knew  that  the 
plaintiffs  had  been  getting  together  a  fund  by 
subscription  with  which  to  redeem  the  prop- 
erty. Relying  on  the  contract  the  plaintiffs 
released  the  subscriptions.  Later,  before  the 
corporation  was  formed,  the  defendants  an- 
nounced they  would  not  be  bound  by  the  con* 
tract.  It  was  held  that  this  was  such  an  an- 
ticipatory breach  of  the  contract  as  to  give  an 
immediate  right  of  action  to  the  plaintiffs. 

In  Young  v.  Miami  Bank  (Tex.)  161  S.  W. 
436,  it  appeared  that  the  appellants  made  a 
contract  with  the  appellee  to  guarantee  a  col- 
lection of  certain  assets  belonging  to  the  ap* 
pel  lee.  Later  the  appellants  declared  to  the 
bank  their  refusal  to  carry  out  the  contract 
of  guaranty.  It  was  held  that  this  repudia- 
tion of  the  contract  by  the  appellants  was 
such  a  breach  as  to  relieve  the  appellee  from 
carrying  out  any  agreement  it  might  have 
made,  and  it  could  sue  at  once. 

In  National  Equitable  Soc.  ▼.  Tennison 
(Tex.)  174  S.  W.  978,  it  appeared  that  the 
appellant  entered  into  a  contract  with  the 
appellee,  by  which  the  appellant  agreed  to 
lend  to  the  appellee  $3,500  on  a  certain 
property  within  ninety  days  in  consideration 
of  the  receipt  of  $385.  Later  the  appellant 
refused  to  lend  the  money.  It  was  held  that 
this  refusal  made  prior  to  the  expiration  of 
the  ninety  days  was  sufficient  to  constitute 
an  anticipatory  breach,  and  therefore  the  ap- 
pellee had  the  right  to  bring  an  action  for 
damages  at  once. 


In  Davldor  t.  Brindford,  180  Wis.  8M,  109 
N.  W.  076,  it  appeared  that  the  parties  en- 
tered into  a  contract  to  purehase  jointly 
20,000  shares  of  stock  in  a  mining  eompany, 
the  defendant  to  give  his  liote  for  $1,750  to  th« 
eompany  and  the  plaintiff  to  give  his  note  for 
$875  to  the  defendant.  It  ^«as  furihennore 
agreed  that  the  plaintiff  was  to  defvote  his 
time  to  selling  the  «toek  in  order  to  pay  off 
the  notes.  The  notes  were  duly  given  and  the 
stock  purchased;  but  the  plaintiff  refused  to 
complete  his  contract.  He  then  started  an  ac- 
tion to  have  his  note  canceled  and  the  de- 
fendant eonnterclaimed  for  the  damages  he 
had  suffered  through  the  plaintiff's  refusal  to 
complete  his  agreement.  It  was  held  that 
the  plaintiff  had  been  guilty  of  such  an  an- 
ticipatory breach  of  the  contract  as  to  war- 
rant the  defendant  in  oonsidering  the  con- 
tract at  an  end  and  this  gave  the  right  to 
institute  a  oonnterdsini  for  the  damages 
suffered. 

In  Griesa  ▼.  Mutual  L.  Ins.  Oo.  169  Fed. 
009,  94  C.  C.  A.  635,  an  insurance  company 
brought  a  bill  in  equity  to  have  an  insurance 
policy  canceled  for  fraud.  It  was  held  that 
this  was  snch  a  repudiation  of  the  eontract 
on  the  part  of  the  eompany  as  to  make  it 
liable  in  an  action  at  law  for  breach  of  eon- 
tract. 

In  O'Neill  v.  Supreme  Councti,  etc.  70  N. 
J.  L.  410,  1  Ann.  Cas.  422,  57  Atl.  463,  it  ap- 
peared that  the  plaintiff  entered  into  a  con- 
tract with  the  defendant,  whereby  the  latter 
agreed  on  the  plaintiff's  death  to  pay  to  his 
sister  $6,000  in  trust  for  his  six  children  on 
the  consideration  of  the  payment  of  premiums. 
Thereafter,  though  premiums  had  been  paid, 
the  defendant  informed  the  plaintiff  it  would 
not  pay  the  $6,000  on  his  death.  The  plaintiff 
brought  an  action  for  breach  of  contract,  it 
was  held  that  since  the  defendant  had  thus 
expressly  reftised  to  he  bonnd  by  the  contract 
in  advance  of  the  time  it  was  to  have  been 
performed,  the  plaintiff  could  treat  the  con- 
tract as  broken  and  sue  at  once. 

In  Way  land  ▼.  Western  L.  Indemnity  Co. 
(Tenn.)  148  6.  W.  626,  it  appeared  on  a  pol- 
icy in  the  defendant  eompany  tlmt  all  the  dues 
and  assessments  had  been  paid  for  sixteen 
years  until  the  insured  was  asked  to  pay  two 
illegal  assessments.  These  he  refused  to  meet, 
and  his  policy  was  declared  to  be  forfeited. 
The  insured  made  no  attempt  to  be  rein- 
stated, and  died  three  years  later.  Hie  cod- 
pany  refused  to  pay  the  policy  and  one  of 
the  beneficiaries  brought  ad  action.  It  was 
held  that  the  defendant  had  broken  its  con- 
tract by  insisting  on  the  payment  of  illegal 
assessments,  and  as  the  defendant  had  de- 
clared its  intention  not  to  be  bound  <m  the 
date  of  performance,  the  insured  was  excused 
from  tendering  any  further  payment  of  pre- 
miums. The  court  said :  ''It  must  he  remem- 
bered that  a  life  insurance  policy  is  not  a 
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c<Hitr«ct  of  kidemaity  but  &  contract  to  pay 
money  upon  the  death  of  the  aamired  in  con- 
sideration of  certain  payments  being  made 
during  hia  life,  and,  therefore,  it  is  a  con- 
tract for  life  and  not  merely  one  for  the  pe- 
riod eovered  by  the  laat  pcrlodipil  premium 
with  the  privilege  of  renewaL  .  .  .  The 
contract  continues  in  foree  during  the  life  of 
the  assured  and  can  be  terminated  before  the 
event  of  his  death  and  against  hia  will  only 
l^  &  breach  by  him  of  some  obligation  or 
duty  imposed  on  him  by  the  terma  of  the  con- 
tract. The  insurer  cannot  make  its  own 
wrongful  repudiation  of  the  contract  a  ground 
of  forfeiture  nor  can  the  mere  passive,  silent 
reaistance  of  the  insured  to  the  unlawful  ag- 
gression be  tortured  into  an  abandonment  of 
the  p<^cy." 

Bat  in  Provident  Sav.  L.  Assur.  Co.  v.  El- 
linger  (Tex.)  164  S.  W.  1024,  it  was  held  that 
when  a  life  insureace  company  perfectly  sol- 
vent in  itself  waa  consolidated  with  another 
aelv«nt  company  and  full  provision  had  been 
made  to  meet  all  of  its  liabilities  to  its  pol- 
icyholders, this  did  not  constitute  such  a 
lepudiatioB  of  its  contracts  as  to  justify  a 
policyholder  in  refusing  to  pay  his  premiums 
and    iaatitttting  an  action   for  anticipatory 


In  Official  Catalogue  Co.  v,  American  Car, 
eta  Co.  I2e  Mo.  App.  576»  97  S.  W.  231,  it 
appeared  that  the  plaintiff  was  engaged  in 
preparing  a  catalogue  advertising  the  ex- 
hibitors at  a  Louisiana  Exposition.  The  de- 
fendant made  a  contract  to  have  its  adver- 
tiaement  appear  in  this  catalogue,  but  before 
the  catalogue  eould  appear,  it  repudiated  the 
contnMst.  It  was  held  that  by  this  anticipa- 
tory Inreaeh  a  cause  of  action  accrued  at  oooe 
to  the  plaintiff.  In  Thomas  v.  Clayton  ?iano 
Co.  47  Utah  91,  l&l  Pac.  543,  it  appeared 
that  the  defendant  agreed  to  have  its  adver- 
tisement inserted  in  the  plaintiff's  paper  for 
a  certain  time  after  a  specified  date,  but  re- 
nounced its  contract  niniety  days  before  the 
date  performaBce  was  to  commence.  It  was 
held  that  a  right  of  action  for  anticipatory 
breach  accrued  to  tiie  plaintiff  at  once,  but 
he  could  sue  only  for  tlie  damages  incurred 
up  to  Hke  date  of  the  receipt  of  the  notice  of 
cancellation,  as  It  was  his  duty  to  make  the 
damages  as  light  as  possible. 

In  Canada-Atlantic,  etc  Steamship  Co.  v. 
Flanders,  165  Fed.  321,  91  C.  C.  A.  307,  it 
appeared  that  the  plaintiff  entered  into  an 
agreement  with  the  defendant  to  serve  as  its 
general  agent  for  five  years  at  a  slated  salary 
payable  monthly.  The  plaintiff  commenced 
his  employment  and  continued  for  about  six 
months  when  the  defendant  refused  to  cajry 
out  the  contract  any  longer.  The  plaintiff 
then  started  an  action  for  breach  of  contract 
and  for  his  salary  up  to  the  date  of  the  trial 
for  'which  he  received  a  judgment.    Then  he 


began  a  second  action  for  prospective  dam- 
ages to  the  end  of  his  five  years  on  the  theory 
that  the  contract  had  been  rescinded,  and  that 
he  was  entitled  to  damages  for  the  entire 
breach.  It  was  held  that  the  original  repu- 
diation of  the  contract  by  the  defendant  gave 
to  the  plaintiff  his  election  either  to  continue 
to  insist  on  his  strict  contract  rights,  or  to 
accept  the  renunciation  and  sue  on  that  as 
a  distinct  cause  of  action,  and  as  the  con- 
tract, being  divisible,  could  be  broken  by  the 
defendant  a  number  of  times,  the  plaintiff 
could  bring  successive  suits. 

In  Watson  v.  Columbia  Min.  Co.  118  Ga.' 
603,  45  S.  E.  460,  it  appeared  that  the  plain- 
tiff entered  into  a  contract  with  the  defendant, 
whereby  the  latter  agreed  to  employ  the  form- 
er in  all  cases  which  might  **come  up.''    The 
defendant  had  a  prior  contract  with  an  in- 
demnity company  to  insure  it  against  claims 
for  personal  injuries,  and  it  was  agreed  that 
the  indemnity  company  should  have  the  right 
to  try  such  cases.    The  plaintiff  knew  nothing 
of  this  prior  contract.     An  action  for  per- 
sonal injuries  was  brought  against  the  defend- 
ant and  the  plaintiff  offered  his  services  as 
attorney  in  accordance  with  the  contract,  but 
was  refused.    It  was  held  that  this  constitut- 
ed such  a  repudiation  of  the  contract  as  en- 
titled the  plaintiff  to  bring  an  action  at  once 
without  waiting  for  the  termination  of  the 
case  in  which  he  had  tendered  his  services, 
and  that  the  prior  agreement  of  the  defendant 
was   not  a   defense.     The   court  said:      ''It 
was    argued    that   Watson's    suit   was    pre- 
maturely brought ;  that  he  should  have  await- 
ed the  termination  of  the  Wellmaker  case. 
We  think  otherwise.    When  two  parties  make 
a  contract  and  one  of  them  violates  it,  the 
other  may  sue  immediately  for  such  special 
damage  as  he  has  suffered,    .    .    .    The  rule 
in  ordinary  contracts  for  services,  as  to  les* 
sening  the  damages  by  seeking  other  work, 
does  no,t  apply  to  a  contract  employing  an  at- 
torney at  law.     All  of  his  time  is  not  con- 
tracted for,  nor  is  he  free  to  take  the  other 
side  in  a  case  of  the  clicnt*s.    In  such  a  case 
as  this,  we  think  the  attorney  may  sue  at 
once  for  the  breach  of  the  contract  with  him, 
without  awaiting  the  termination  of  the  case 
in  which  he  should  have  been  employed  by 
the  defendant." 

In  Lewis  v.  West  Virginia  Palp,  etc.  Co. 
76  W.  Va.  103,  84  S.  E.  1063,  it  appeared 
that  the  defendant  agreed  to  employ  the  plain- 
tiff on  condition  that  he  would  start  for  hift 
place  of  employment  on  a  certain  date,  though 
nothing  was  said  as  to  the  day  of  his  arrival. 
The  plaintiff  started  at  the  scheduled  time, 
but  owing  to  a  delay  in  the  train,  he  reached 
his  destination  a  day  late.  The  defendant 
refused  to  carry  out  its  contract  because  of 
this  delay,  having  employed  someone  else.  It 
was  held  that  since  time  had  not  been  made 
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an  essence  of  the  cou tract,  the  short  unavoid- 
able delay  of  the  plaintiff  in  reaching  his 
destination  did  not  excuse  the  defendant  from 
carrying  out  its  agreement,  and  therefore  its 
absolute  renunciation  of  the  contract  was 
such  a  breach  as  to  give  the  plaintiff  a  cause 
of  action  for  damages. 

In  Wild  V.  Victory  Mfg.  Co.  205  Fed.  770, 
it  appeared  that  the  defendant,  who  was  a 
cotton  company,  offered  to  purchase  300  bales 
of  cotton  from  the  plaintiffs.  After  the  plain- 
tiffs had  accepted  this  order  by  dispatching  a 
telegram,  the  defendant  canceled  its  order. 
The  plaintiffs  brought  an  action  against  the 
defendant  for  breach  of  contract.  It  was  held 
that  as  the  sending  of  the  telegram  accepting 
the  defendant's  order  constituted  a  complete 
contract,  the  plaintiffs  had  the  right  to  treat 
the  message  of  the  defendant  as  a  renuncia- 
tion of  the  agreement,  and  they  could  elect 
whether  they  would  sue  at  once  tot  damages, 
or  await  the  time  of  performance  and  ten- 
der delivery,  in  which  case  the  contract 
would  remain  in  force  for  the  benefit  of  both 
parties  until  broken  by  the  refusal  of  the  de- 
fendant to  accept  delivery.  The  court  said: 
''By  notifying  plaintiffs  that  defendant  in- 
tended to  break  or  breach  the  contract,  when 
the  time  for  the  performance  arrived,  did  not 
operate  to  produce  a  breach.  Plaintiffs  were 
entitled  to  treat  this  declaration  as  a  breach ; 
and,  if  they  had  done  so,  the  duty  of  mitigat- 
ing damages  by  the  exercise  of  reasonable 
effort  would  at  once  have  arisen.  Plaintiffs 
had  not  at  that  time  purchased  any  cotton 
or  entered  into  any  contract  to  do  so.  The 
measure  of  damages,  at  that  time,  would  have 
been  the  value  of  the  contract.  It  is  not 
necessary  to  consider  what  elements  entered 
into  the  damage  then  recoverable  because 
plaintiffs  exercised  their  right  of  election  to 
refuse  to  take  defendant's  declaration  of  an 
intended  breach  as  a  present  breach — ^they 
stood  by  the  contract."  • 

In  Donati  v.  Cleveland  Grain  Co.  221  Fed. 
108,  137  C.  C.  A.  68,  the  action  was  for  the 
breach  of  a  contract  to  purchase.  The  seller 
entered  into  an  agreement  with  the  purchaser 
to  buy  from  him  fifty  carloads  of  corn.  A 
sales  ticket  was  made  and  signed,  but  the 
purchaser  refused  to  carry  out  the  transac- 
tion. It  was  held  that  by  refusing  to  go  on 
with  the  transaction  the  purchaser  was  guilty 
of  a  breach  of  contract,  and  the  seller  was 
entitled  to  bring  an  action  at  once  without 
offering  to  perform.  See  also  Roller  v.  Leon- 
ard, 229  Fed.  607,  143  C.  C.  A.  629;  Wendt 
V.  Ismert-Hincke  Milling  Co.  107  Ark.  106, 
154  S.  W.  194;  Central  Oil  Co.  v.  Los  Angeles, 
etc.  Refining  Co.  154  Cal.  165,  97  Pac.  177; 
Wallingford  v.  Aitkins,  72  S.  W.  794,  24  Ky. 
L.  Rep.  1995;  Listman  Mill  Co.  v.  Dufrcsne, 
111  Me.  104,  88  Atl.  354;  King  v.  Faist,  161 
Mass.  449,  37  N.  E.  456:  International  Text- 
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469;  Samel  v.  Super,  85  N.  J.  L.  101,  88  Atl. 
954;  Inman  v.  Elk  Cotton  Mills,  116  Tenn. 
141,  92  S.  W.  760. 

In  Home  Pattern  Co.  ▼.  W.  W.  Mertz  Co. 
86  Conn.  494^  86  Atl.  19,  it  appeared  that  the 
plaintiff  made  a  contract  with  the  defendant 
whereby  the  plaintiff  agreed  to  manufacture 
patterns  for  the  defendant,  to  deliver  with- 
in a  certain  time  $300  worth  of  goods  and 
thereafter  to  make  monthly  shipmeuts  during 
the  term  of  the  contract.     The  goods  were 
manufactured  and  theft  the  defendant  repu- 
diated the  contract.    The  plaintiff  refused  to 
accept  this  cancellation  of  the  agreement,  and 
sent  the  goods  to  New  York  as  tile  contract 
demanded,  and  they  were  received  by  the  car- 
rier that  had  been  designated  by  the  partiee, 
the  bill  of  lading  being  sent  to  the  defendant. 
It  was  held  that  the  repudiation  of  the  con- 
tract by  the  defendant  entitled  the  plaintiff 
to  elect  whether  it  would  treat  the  contract 
as  broken  and  sue  at  onc<%  or  consider  it  as 
subsisting  and   perform   its  part  until    the 
time  came  for  performance  on  the  part  of  the 
defendant.    Therefore  since  the  plttintlff  had 
elected  to  treat  the  contract  as  still  in  exist- 
ence and  had  done  all  it  was  required,  it 
could  sue  on  the  contract  and  recover  the  full 
contract  price  as  damages.    TJie  eenit  said: 
"The  repudiation  of  the  contract  without  ^t 
acquiescence  of  the  plaintiff  did  not  putt  an 
end  to  the  contract.    The  plaintiff  cniild  still 
treat  it  as  subsisting  and,  notwithstanding 
the  notice  of  repudiation,  assume  that  'tiie  de- 
fendant would  perform  its  pM^  of  the  con- 
tract when  the  time  for  such  performance 
should  arrive.    Had  it  chosen  to  consent  to 
the  renunciation,  it  might  have  done  so  and 
brought  an  action  at  once  for  the  breach  of 
the  contract,  but  there  can  be  no  anticifMitory 
breach  of  a  contract  by  one  paVty  without  the 
acquiescence  of  the  other.     A  breach  bj  one 
party  alone  can  only  occur  after  the  time  for 
performance  has  arrived.    .    .     .    The  repu- 
diation of  the  contract  was  not,  therefore,  a 
breach  of  it,   and  the  plaintiff,  -having  de- 
clined to  acquiesce,  was  hound  to  tender  per- 
formance when  the  time  for  delivery  of  the 
goods  arrived.     This  it  did,  and  the  goodu 
were  received  in  New  York  by  the  carrier 
designated  by  the  defendant.    The  defendant, 
by  the  express  terms  of  the  contract,  was  to 
pay  the  freight  on  the  goods  from  the  place 
of  shipment.    When  the  goods  were  thus  re- 
ceived by  the  carrier,  and  the  bill  of  lading 
had   been   forwarded  to  the  defendant,   the 
plaintiff  had  fully  performed  its  contract  with 
respect  to  those  goods." 

In  Scott  V.  T.  W.  Stevenson  Go.  130  Minn. 
151,  153  N.  W.  310,  it  appeared  that  the  de- 
fendant was  engaged  in  the  manufacture  of 
fur  coats,  and  it  made  a  contract  with  the 
plaintiff  to  supply  him  with  these  articles. 
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One  claoBe  of  the  agreement  read:  "Prieeft 
guaranteed  to  Maarch  let,  1910,  after  that  we 
are  to  give  thirty  days  notice  before  we  ad- 
vance price."  Tlie  defendant  gnre  notice  of 
an  advanoe  in  price  on  January  12,  1910,  and 
refused  to  supply  coats  except  at  the  ad- 
vanced price  after  February  2.  it  was  heM 
that  this  oonstituted  such  a  repudiation  of 
the  contract  as  to  give  a  right  of  action  lor 
«t8  breach. 

In  Engineer  Ck>.  t.  Herring-Hall-Marvin 
Safe  Go.  154  App.  Diy.  123,  138  N.  Y.  S.  881, 
it  appeared  that  the  plaintiff  made  an  agree- 
ment with  the  defendant  to  install  for  it  a 
fi^tem  of  blowers,  but  the  woric  was  not  to 
be  done  until  the  plaintiff  was  directed  to 
do  so  by  the  defendant.  After  refusing  at 
different  times  to  set  a  date  for  commencing 
the  work,  the  defendant  stated  it  did  not  in- 
tend to  set  the  date.  It  was  held  that  this 
absolute  refusal  constituted  a  breach  of  the 
contract,  and  the  plaintiff  could  recover  with" 
oat  proving  the  notice  to  perform.  See  also 
Palestine  Ice,  etc.  Co.  v.  Connally  (Tex.) 
148  S.  W.  1109;  Mann  Coal  Co.  v.'Pendrit^ 
Machinery  Co.  11  Ont.  W.  Rep.  412. 

In  Gordon  r.  Gillespie,  68  Wash.  627,  109 
Pac.  109,  it  appeared  that  the  defendant  con- 
tracted to  do  all  the  painting,  tinting  and 
Tarnishing  necessary  to  complete  a  building 
for  a  sum  not  to  exceed  $1,600.  Three  months 
later  the  defendant  abandoned  the  work,  and 
the  plaintiff  had  to  complete  it.  The  latter 
brought  an  action  to  recover  his  expenses 
over  the  $1,500,  a  larger  part  of  this  having 
been  incurred  after  the  action  was  commenced. 
It  wfts  held  that  the  contract  was  an  agree- 
ment to  perform  fully  for  $1,500,  and  as  the 
defendant  had  renounced  the  performance  of 
the  contract,  the  plaintiff  had  the  right  to 
institute  suit  as  soon  as  the  breach  occurred. 

In  Boiling  v.  Red  Snapper  Sauce  Co.  97 
Miss.  785,  53  So.  394,  it  appeared  that  the 
parties  made  a  contract  whereby  the  plain- 
tiff agreed  to  plant  a  certain  acreage  with 
onions,  on  condition  that  the  defendant  should 
buy  the  onions.  Before  he  had  time  to  plant 
the  entire  tract,  the  defendant  refused  to  re- 
ceive any  onions.  It  was  held  that  this  was 
such  an  anticipatory  breach  as  to  excuse  full 
performance  on  the  part  of  the  plaintiff,  and 
entitled  him  to  bring  an  action  at  once  for 
damages. 

• 

Prevention  of  Performance, 

A  party  to  a  contract  may  sue  for  breach 
of  contract  without  waiting  for  the  time  of 
performance  when  the  other  party  prevents 
the  performance.  Porto  Rico  v.  Title  Guar- 
anty, etc.  Co.  227  U.  S.  382,  3.^  S.  Ct.  362, 
57  U.  S.  (L.  ed.)  667;  Pennsylvania  Steel 
Co.  V.  New  York  City  R.  Co.  198  Fed.  721, 
117  C.  C.  A.  608;  SehloUman  v.  E.  I.  Du  Pont 
De  Nemours  Powder  Co.  210  Fed.  356;  In  re 


Scott  Tranaler  Co.  216  Fed.  308,  132  C.  C.  A. 
452;  Worthington  v.  McGarry,  140  Ala.  251, 
42  So.  088;  Blaekbnrn  v.  Texarkaaa  Gas,  etc. 
Co.  102  Ark.  152,  143  6.  W.  588 ;  Conneli  v. 
Higgins,  170  Cal.  541,  150  Pac.  769;  NaUonal 
Supply  Co.  V.  United  Kansas  Portland  Cement 
Co.  91  Kan.  509,  138  Pac.  590;  Draper  v.  Mil- 
ler, 02  Kan.  695,  141  Pac.  1014,  denying  re- 
hearing 92  Kan.  275,  140  Pac.  890;  SUnd- 
ard  Constr.  Co.  v.  Jeunesse,  140  Ky.  833,  131 
8.  W.  1028;  Haynes  v.  Nye,  185  Mass.  507, 
70  N.  £.  932;  McDonough  v.  Almy,  218  Mass. 
40t,  Abb.  Cas.  1915D  655,  105  N.  £.  1012; 
Israel  v.  Northwestern  Nat.  L.  Ins.  Co.  Ill 
Minn.  405,  127  N.  W.  187;  Peck  V.  Kansas 
City  Metal  Roofing,  etc.  Co.  96  Ma  App.  212, 
70  S.  W.  160;  Hume  v.  Hale,  146  Mo.  App. 
659,  125  S.  W.  871;  Holden  v.  Lyons,  17r> 
Mo.  App.  166,  157  S.  W.  811;  McManama  v. 
Dyer  (Mo.)  176  S.  W.  1101;  Colgan  v.  Farm- 
ers', eto.  Bank,  59  Ore.  469,  106  Pac.  1134, 
114  Pao.  460,  117  Pac.  807;  JBardeman-King 
Luaiber  Co.  t.  Hampton  (Tex.)  130  fi.  W. 
647;  Crawford  t.  Wellington  R.  Committee 
(Tex.)  174  8.  W.  1104;  Gulp  v.  Kirkman,  70 
Wash.  440,  140  Pac.  346;  Comatock  v.  J.  R. 
Droney  Lumber  Co.  69  W.  Va.  100,  71  8.  E. 
256. 

In  Blaekbnrn  y.  Texarkaaa  Gas,  etc.  Ca 
102  Ark.  152,  143  6.  W.  688,  the  court  said: 
"It  is  true  th»t  where  one  of  tiie  parties  to  a 
contract  puts  it  out  of  the  power  of  the  other 
to  comply  therewith,  or  refuses  to  ibide  by 
its  terms  and  breadies  it,  the  other  party 
may  bring  suit  for  recovery  thereon  before 
final  completion;-  but  this  right  is  founded 
vpon  the  doctrine  that  the  contract  has  been 
complied  with  by  the  party  seeking  relief 
thereunder,  and  that  the  other  party  has 
breached  it." 

In  Connell  v.  Higgins,  170  Cal.  f^\,  150 
Pac.  769,  the  eourt  said:  ''In  controversies  of 
this  character  with  regard  to  the  performance 
of  building  contracts,  the  remedies  of  the  con- 
tractor vary  according  to  the  circumstances 
of  the  ease.  If  the  owner  has,  as  is  here 
contended,  unjustifiably  broken  the  contract 
and  thereby  prevented  the  contractor  from 
performing  the  same,  the  contractor  who  has 
been  and  is  ready  and  willing  to  perform  may 
sue  to  recover  the  damages  sustained  from 
the  breach  by  the  owner.  The  damages  in 
such  a  case  would  consist  of  the  profits  ho 
would  have  made  if  he  had  been  permitted 
to  complete  the  work  according  to  the  con- 
*  tract.  This  would  not  be  the  entire  contract 
price  but  the  difference  between  the  unpaid 
part  of  the  contract  price  and  the  reasonabh* 
cost  of  completing  that  part  of  the  work 
which  he  was  not  allowed  to  perform." 

In  Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  198  Fed.  721,  117  C.  C.  A.  603, 
it  appeared  that  a  street  railway  company 
entered  into  a  writlen  contract  with  an  ex- 
press company  by  which  it  granted  the  latter 
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the  exclusive  right  of  moving  express  matter 
over  its  street  railway  system^  also  agreeing 
to  supply  the  express  company  with  its  cars» 
and  the  express  company  agreed  as  consider- 
ation to  give  the  railroad  company  twenty 
per  cent  of  its  gross  earnings.  The  contract 
provided  that  it  should  also  bind. the  succes* 
sors,  assignees,  lessees  and  transferees  of  the 
parties  respectively.  The  street  railway  com- 
pany thereafter  leased  all  of  its  property  in- 
cluding the  contract.  Subsequently  the  express 
company  assigned  the  contract  to  another  ex- 
press company  for  the  unexpired  period.  The 
provisions  of  the  contract  were  duly  carried 
out  for  about  three  years  when  the  lessee  of 
the  street  railway  admitted  its  insolvency  and 
prayed  for  the  appointment  of  receivers. 
After  this  appointment  the  receivers  repu* 
diated  the  contract  and  the  express  company 
put  in  a  claim  against  the  street  railway 
company's  estate.  It  was  held  that  the  fail- 
ure of  the  receivers  to  carry  out  the  contract 
was  a  repudiation,  and  that  the  mere  fact 
that  the  performance  was  prevented  by  the 
appointment  of  receivers  did  not  excuse  the 
defendant  from  carrying  out  the  contract. 
The  court  said :  "The  rule  is  well  settled  tlwit 
where  one  party  to  an  executory  contract 
puts  it  out  of  Ms  own  power  to  perform  it, 
there  is  an  anticipatory  breach  which  gives 
the  other  party  an  immediate  right  of  ac- 
tion for  the  damages  which  he  suffers  thereby. 
.  .  .  It  is  possible  that  the  appointment  of 
a  receiver  of  an  objecting  corporation,  al- 
though preventing  it  from  carrying  out  its 
executory  contracts,  might  be  considered  to  be 
the  act  of  the  law  and  noft  such  an  act  of  the 
party  as  would  constitute  an  anticipatory 
breach  of  such  contracts  within  the  rule.  It 
is  probable,  too,  that  bankruptcy  and  insol* 
veacy  do  not-  break  contracts  when  they  do 
not  in  fact  prevent  performance.  Thus  the 
bankruptcy  of  a  lessee  does  not  terminate 
the  lease  and  the  lessee  may  be  holdsn  upon 
the  rent  covenant  if  he  be  permitted  to  con* 
tinue  his  occupation.  But  when  bankruptcy 
and  insolvency  do  put  it  out  of  the  power 
of  the  bankrupt  or  insolvent  to  perform  hia 
executory  contracts,  and  when  he  doos  par* 
ticipate  in  bringing  on  the  proceedings,  they 
constitute  the  breach  of  such  contract.  How 
can  it  be  otherwise?  The  situation  is  the 
equivalent  either  of  an  out  and  out  repudia- 
tion or  of  a  complete  disablement  and  in 
either  case  the  contract  is  broken." 

In  re  Scott  Transfer  Co.  216  Fed.  308,  132 
C.  C.  A.  452,  it  appeared  that  a  livery  ajid 
express  company  contracted  to  furnisli  livery 
and  baggage  service  for  a  hotel  association 
at  a  reasonable  price  for  five  years  and  to 
pay  $21,000  in  monthly  instalments  for  the 
privilege.  The  company  becoming  bankrupt 
during  the  term,  it  was  held  that  the  hotel 
association  was  entitled  to  prove  a  claim 
against  the  estate  for  damages  predicated  on 


the  anticipatory  breach  of  the  contract  due 
to  the  bankrupt's  inability  to  further  perform, 
deferring  to  several  earlier  cases,,  the  court 
said:  "We  are  of  the  opinion  that  these  de- 
cisions are  well  founded,  both  in  their  defi- 
nition of  the  general  doctrine  referred  to  and 
in  respect  of  the  instantaneous  e^eet  of  pro- 
ceedings, in  bankruptcy  for  anticipatory 
breach  of  the  unperformed  contract,  unless 
the  trustee  in  bankruptcy  elects  performance 
thereof  in  the  interest  of  the  estate,  and  that 
it  is  equally  applicable  whether  the  proceed- 
ings are  voluntary  or  involuntary,  notwith- 
standing the  distinction  in  that  particular 
suggested  in  one  or  more  of  the  district  court 
citations.  Provability  of  the  claim  for  dam- 
age rests  on  this  instantaneoua  legal  effect 
of  the  proceedings,  as  no  subsequent  breach 
can  authorize  the  claim.'' 

In  Crawford  v.  Wellington  K.  Committee 
(Tex,)  174  S.  W.  1004,  it  appeared  that  a 
committee  of  citizens  of  a  certain  county 
entered  into  a  contract  with  a  railroad  com- 
pany whereby  the  committee  among  other 
things  agreed  to  deposit  promissory  notes  of 
a  certain  value  in  escrow  payable  on  the 
completion  of  a  grade  within  a  fixed  time. 
After  the  railroad  had  commenced  work  the 
contractor  was  enjoined  from  working  on  the 
grade  by  a  property  owner  along  the  right 
of  way,  the  committee  having  failed  to  fur- 
nish the  proper  title  to  the  land.  The  rail- 
road did  not  complete  the  work  within  the 
time  set  by  the  contract  owing  to  this  injunc- 
tion and  the  committee  brought  suit  to  have 
the  notes  canceled.  It  was  held  that  the 
committee  was  not  entitled  to  a  judgment  be- 
cause the  failure  of  the  railroad  company  to 
complete  the  grade  was  owing  to  the  fact  that 
the  committee  had  not  secured  proper  title, 
and  therefore  it  was  the  committee  that  had 
broken  the  contract  by  preventing  the  railroad 
from  completing  its  agreement. 

In  Israel  v.  Northwestern  Na^.  L.  Ins.  Co. 
Ill  Minn.  404,  127  N.  W.  187,  it  appeared 
that  the  plaintiff  entered  into  a  contract  to 
act  as  agent  for  the  defendant  company.    He 
procured  applications,  the  premiums  being  se- 
cured by  not^s  given  to  the  company,  and  un- 
der the  contract  he  was  not  to  receive  his  com- 
missions until  the  notes  were  paid.     Before 
they  fell  due,  the  company  t^ld  out  all  of 
its  business  to  another  company.    It  was  held 
that  the  original  company  had  rendered  it- 
self liable  in  an  action  for  damages  for  antici-  - 
patory  breach  of  its  contract  with  the  plain- 
tiff because  it  had  voluntarily  placed  itself 
in  a  position  where  it  could  not  pt^rlorm,  and 
its  assignee  by  purchasing  its  business  had 
rendered  itself  liable  to  the  plaintiff  in  an 
action  for  breach  of  contract  caused  by  the 
sale. 

In  McManama  v.  Dy^  (Mo.)  170  S.  W. 
1101,  it  appeared  that  the  plaintiff  was  pn- 
gaged  by  the  defendant  to  conduct  a  pool 
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hall  until  a  certain  building  was  sold  wiven 
he  waci  to  receive  a  commission.  Alter  a 
building  had  been  leased  to  carry  on  the 
businesB  a  brother  of  the  owner  of  the  bniid- 
ing  |»ereuaded  the  defendant  to  let  him  carry 
on  the  pool  room  business.  The  owner  of  the 
building  then  refused  to  rent  the  building  to 
the  plaintiff,  and  her  brother  moved  in  to 
conduct  the  business.  The  plaintiff  brought 
an  action  against  the  defendant  for  breach 
of  eontract.  It  was  held  that  the  defendant 
by  rendering  it  impossible  for  the  contract 
to  be  carried 'out  had  repudiated  it  and  thus 
given  the  plaintiff  a  right  of  action  for  dam- 
ages suffered. 

In  Draper  v.  Miller,  92  Kan.  695,  141  Pac. 
1014,  it  appeared  that  the  plaintiff  was  em- 
ployed by  a  plumbing  contractor  to  do  cer^ 
tain  plumbing  work  on  the  property  of  a 
third  person.  TWre  was  a  dispute  as  to  the 
contract  price  of  the  work,  and '  the  owner 
directed  the  plaintiff  to  stop  work.  It  was 
held  that  there  was  a  breach  ol*  the  contract, 
and  the  plaintiff  couUl  vecever.  See  also  Mo* 
Donough  V.  Almy,  218  Mass.  409,  Ann.  Cas. 
1Q15D  855,  105  N.  £.  1012;  Standard  Oonstr. 
Co.  V.  Jeunesse,  140  Ky.  838, 131  S.  W.  1028; 
Hardeman-King  Lumber  Co.  ▼.  Hampton 
(Tex.)  180  8.  W.  647. 

In  Haynes  v.  Nye,  186  Mass.  507,  70  N.  E. 
932,  it  appeared  that  the  plaintiff  company 
entered  into  a  contract  with  the  defendant 
whereby  It  was  to  insert  an  advertisement 
weekly  lor  the  defendant  in  a  newspaper  be« 
longing  to  vt  for  a  period  of  one  year,  and 
the  defendant  agreed  to  pay  $300  in  monthly 
instalments.  The  latter  repeatedly  refused 
to  furnish  a  copy  of  the  advertisement  though 
requested  to  do  so  before  the  date  set  for  the 
first  appeamnoe  of  the  advertisement.  U  was 
held  that  the  refusal  was  a  breach  of  the  con* 
tract,  because  It  rendered  it  impossible  for 
the  plaintiff  to  perfona.  See  also  Peck  v. 
Kansas  City  Metal '  Roofing,  etc.  Co.  96  Mo. 
App.  212,  70  6.  W.  169. 

In  National  Supply  Co.  ▼.  United  Kansas 
Portland  Cement  Co.  91  Kan.  509,  138  Pac 
599,  it  appeared  that  the  appellant  made  a 
contract  to  purchase  from  the  appellee  a  set 
of  machinery  to  be  installed  under  the  super- 
vision of  the  appellee. .  The  appellee  oan» 
strueted  the  machinery,  and  sent  an  expert 
to  install  it,  but  the  appellant  refused  to  re- 
ceive the  machinery  or  allow  it  to  be  installed. 
It  was  held  that  this  was  a  breach  of  the 
contract  entitling  the  appellee  to  recover  the 
agreed  price  of  the  machinery. 

In  Schlottman  v.  E.  I.  Du  Pont  Do  Nemours 
Powder  Co.  210  Fed.  856,  a  eontract  for  the 
purchase  of  property  was  involved.  The  de- 
fendant agreed  to  pay  an  additional  consider- 
ation if  certain  conditions  precedent  were 
carried  out.  The  defendant  having  prevented 
these  conditions  from  happening  by  its  own 
wrongful  act,  it  was  held  that  the  plaintiff 
Ann.  Cas.  19I7B. — 46. 


could  maintain  av  action  on  quantum  valebat, 
and  not  merely  for  the  stated  sum  mentioned 
in  the  contract. 

In  Worthington  v.  MeQarry,  149  Ala.  251, 
42  8k>.  988,  it  appeared  that  the  parties 
entered  into  an  agreement  whereby  the  ap- 
pellant agreed  to  pay  the  appellee  $25,000  to 
secure  for  him  options  on  two  properties. 
The  appellee  obtained  one  of  the  options, 
and  the  appellant  directed  him  not  to  obtain 
the  option  on  the  other  piece.  It  was  held 
that  the  appellant  by  directing  him  not  to 
secure  the  options  on  one  of  the  lands  broke 
the  contract,  and  the  appellee  could  either  sue 
for  a  breach  of  the  contract  or  sue  on  a  quan- 
tum meruit  for  Services  actually  performed. 

In  Holden  ▼.  Lyons,  175  Mo.  App.  165,  157 
S.  W.  811,  it  appeared  that  the  defendant 
made  a  contract  with  the  plaintiff  whereby 
it  was  agreed  that  if  the  latter  could  And  a 
purchaser  for  the  former's  property  she  could 
have  anything  over  a  certain  sum.  The  plain- 
tiff found  a  purchaser  who  was  ready  to  pay 
$175  over  the  price  asked,  but  just  as  they 
met  to  communicate  the  matter  the  defefidant 
refused  to  sell  it  to  the  purchaser.  It  was 
held  that  the  defendant  had  by  her  own  act 
prevented  the  plaintiff  from  carrying  out  her 
side  of  the  contract,  thus  repudiating  it,  and 
the  plaintiff  had  an  immediate  right  of  ac- 
tion for  damages  thereby  sustained. 

RenundaUon  after  Partial  JPerformance. 

When  one  party  to  a  contract  has  partly 
performed  on  his  part,  and  the  other  party 
renounces  the  contract  or  prevents  its  further 
performance,  the  party  injured  may  treat  the 
contract  as  rescinded  and  sue  at  once  on  a 
quantum  meruit  for  the  partiar  performance. 

^H92ciiM{.-*-<}enerail  Bill  Posting  Co.  v.  At- 
kinson [1908]  1  Ch.  587,  77  L.  J.  Ch.  411, 
24  Times  L.  Rep.  285,  52  Sol.  J.  240. 

Oana<te.---Johnsdn  u..  Finlay  [1874*1884] 
Newfoundland  U  Rfep.  863;  Dominion  Iron, 
etc.  Co.  v.  Dominion  Coal  Co.  43  Nova  ScoUa, 
77;  Sydney  Boat,  etc.  Mfg.  Co.  v.  Gillis,  43 
Nova  Scotia,  259;  Graham  v.  Bourque,  1 
Ont.  W.  Rep.  138;  Bradley  v.  Egan,  11  Ont. 
W.  Rep.  044;  Tuhotte  v.  Jer\'iB  Inlet  Lum- 
ber Co.  18  West.  Lr.  Rep.  (British  Columbia) 
386. 

Vwited  £ftoees.-~Whlteomb  v.  Shultz,  215 
Fed.  75,  131  C.  C.  A.  383;  AUegheny  Valley 
Brick  Co.  v.  C.  W.  Raymond  Co.  210  Fed. 
477,  135  C.  C.  A.  180;  Colorado  Yule  Marble 
Co.  V.  Collins,  230  Fed.  78,  144  C.  C.  A.  376. 

A2a&ama.->-American  Tie,  etc.  Co.  t.  Nay* 
lor  Lumber  Co.  190  Ala.  310,  67  8o.  246. 

CotmeatiofU, — ^Maguire  v.  Kiesel,  68  Ceoiu 
453,  85  Atl.  689. 

Georgia, — Tim  merman  v.  Stanley,  123.  Ga. 
850,  51  S.  B.  760,  1  L.R.A.(N.S.)  379;  Rob- 
son  V.  Hales,  139  Ga.  753,  89  S.  E.  177; 
Mimms  v.  J.  L.  Betts  Co.  0  Ga.  App.  718,  72 
S.  E.  271. 
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lUinM.-SsXt  Fork  Co^l  Co.  y,  Eldridge 
Coal  Ck).  170  HI.  App.  268;  Peterson  v.  Bauer, 
174  111.  App.  91;  Baratow  Stove  Co.  v.  Con- 
solidated Adjustment  Co.,  175  III.  App.  440; 
Alvey-Ferguson  Co.  v.  Ernst  Tosetti  Brew- 
ing Co.  178  111.  App.  536. 

/o«?(*. — Quarton  v.  American  Law  Book  Co. 
143  la.  517,  121  N.  W.  1009,  32  L.K.A.(N.S,) 
1 ;  Portable  Elevator  Mfg.  Co.  v.  Bradley,  168 
la.  19,  138  N.  W.  916;  Pardoe  v.  Jones,  161 
la.  426,  143  N.  W.  405;  Waterman  v.  Bryson, 
158  N.  W.  466, 

7itfn«a«.— Gilbert  v.  Grubel,  82  Kan.  476, 
108  Pac.  708. 

Mas8achu9ett9, — ^Douglas  v.  Lowell,  194 
Mass.  268,  80  N.  E.  610;  Parrot  v.  Mexican 
Cent.  K.  Co.  207  :Mas8.  184,  93  N.  E.  590, 
34  L.iLA.(N.S.)   261. 

Nehraska. — Kice  v.  Parrott,  76  Neb.  501, 
107  N.  W.  840,  111  N.  W.  583. 

Neio  Mexico. — ^New*  Mexico-Colorado  Coal 
etc.  Co.  V.  Baker,  21  N.  M.  531,  167  Pac.  167. 

New  York, — Cameron-Hawn  Realty  Co.  v. 
Albany,  207  N.  Y.  377,  101  N.  E.  162,  49 
L.R.A.(N.S.)  922;  Horton  v.  Hall,  etc  Mfg. 
Co.  94  App.  Div.  404,  88  N.  Y.  S.  73;  Dunham 
T.  Hastings  Pavement  Co.  96  App.  Div.  360, 
88  N.  Y.  S.  836;  National  Contracting  Co. 
v.  Hudson  River  Water  Power  Co.  110  App. 
Div.  338,  97  N.  Y.  S.  92;  Cranford  Co.  v. 
Xew  York,  150  App,  Div.  196,  134  N.  Y.  S. 
839;  Caluwaert  v.  Schapiro,  90  Misc.  301, 
152  N.  Y.  S,  1016;  Food  Trade  Pub.  Co.  t. 
Harnishfeger,  87  N.  Y.  S.  421;  Rosen  v. 
Bonagur,  143  N.  Y.  S.  1069. 

North  Cairolina. — Edwards  v.  Proctor,  91 
S.  E.  684. 

Teara*.— -Young  v.  Watson,  140  S.  W.  840; 
Bost  V.  McCrea,  172  S.  W.  661. 

Washington, — Anderson,  v.  McDonald,  31 
Wash.  274,  71  Pac.  1037;  Buffington.v.  Hen- 
ton,  70  Wash.  44,  126  Pac.  68. 

West  Ftr^tnui.— Mitchell  v.  Davis,  73  W. 
Va.  362,  60  S.  E.  491;  Roberts  v.  American 
Column,  etc.  Co.  36  S.  E.  535;  Bare  v.  Vic- 
toria Coal,  eta  Co.  73  W.  Va.  632,  80  S.  K. 
941. 

In  Greneral  Bill  Posting  Co.  ▼.  Atkinson 
[1908]  1  Ch.  <Eng.)  687,  77  L.  J.  Ch.  411, 
98  Times  L.  Rep.  285^  62.  Sol.  J.  240,  it  ap- 
))eared  that  the  parties  made  a  contract  where- 
by the  plaintiffs  agreed  to  employ  the  defend- 
ant as  manager  and  secretary  of  the  company 
subject  to  termination  of  the  employment  at 
twelve  months'  notice  in  writing  on  the  part 
uf  either  party. .  It  was  also  agreed  that  if  the 
contract  ended,  the  defendant  should  not  go 
into  the  same  kitad  of  business  within  two 
years.  The  defendant  was  dismissed  without 
notice  after  being  employed  for  a  certain  time. 
He  then  brought  an  action  and  obtained  a 
judgment  for  a  year's  salary.  After  that  he 
commenced  business  for  himself  in  the  same 
line  before  the  expiration  of  tlie  two  years, 
and  the  plaintiffs  brought  an  action  against 


him  to  restrain  him  from  doing  so.  It  was 
held  that  the  clause  was  no  longer  restrictive 
of  his  right  to  go  into  buauMSs,  and  further- 
more it  was  held  that  he  might  consider  tto 
Gontrael^  at  an.  end  retaining  his  rigkt  to 
bring  an  action  for  a  breadi. 

In  Portable  Elevator  Mfg.  Co.  v.  Bradlejr, 
158  la.  19,  138  N.  W.  916,  it  appeared  that 
the  plaintiff  entered  into  a  coa.iraot  with  the 
defendant  to  aet  as  its  agent  for  a  definite 
period  and,  as  was  its  well-known  custom  in 
that  trade,  the  plaintiff  was  to  take  orders 
for  future  delivery.  The  plaintiff  took  forty- 
four  orders  and  the  defendant  refused  to  sup- 
ply him  with  goods  to  complete  those  sales.  It 
was  held  that  this  was  a  breach  of  a  contract 
partially  performed  and  the  plaintiff  could  re- 
cover as  damages  the  profits  he  would  have 
made. 

•  In  Horton  v.  Hall,  etc.  Mfg.  Co.  94  App. 
Div.  404,  88  N.  Y.  &  73,  it  appeared  that  the 
plaintiff  entered  into  an  agreement  with  the 
defendant  to  act  as  its  agent  during  one  year, 
and  it  was  agreed  that  he  should  have  the  ex- 
clusive agency  for  certain  of  its  goods.  After 
continuing  in  business  for  about  six  months, 
the  defendant  sold  out  to  a  trust  and  dis- 
continued its  business.  The  plaintiff  hairing 
brought  an  action  for  breach  of  oofntract,  it 
was  held  that  the  defendant  by  suepending 
its  business  had  repudiated  the  eontract;  and 
that  as  the  plaintiff  had  partially  carried  out 
his  agreement  and  was  prevented  from  oom- 
pleting  it  by  the  aet  of  the  defendant  in  sell- 
ing out,  a  cause  of  action  for  damages  sus- 
tained by  the  breach  immediately  accrued. 

In  Young  v.  Watson  (Tex.)  140  S.  W.  840, 
it  appeared  that  the  plaintiff  and  the  defend- 
ant entered  into  a  contraet  whereby  the  plain- 
tiff, a  chemist,  was  to  examine  and  analyse 
certain  specimens  <^  cottonseed,  meal  and 
cake,  and  the  defendant  agreed  to  pay  as  com- 
pensation $3,000  payable  1300  monthly. 
After  two  months^  the  defendant  refuted  to 
carry  out  his  contraet  or  to  supply  more 
samples.  It  was  held  that  tiiis  was  an  un- 
justifiable breach  of  a  partially  cosipleted 
eontract  and  the  plaintiff  could  at  once  accept 
this  renunciation,  suing  for  the  amount  due 
him  without  making  any  offer  to  oontinue  his 
part  of  the  eontract. 

In  Food  Trade  Pub.  Co.  v.  Harnishfeger, 
87  N.  Y.  8.  421,  it  appeared  that  the  defend- 
ant had  contracted  with  the  i^aintiff  to 
advertise  in  its  publications.  Atter  the  con- 
tract had  been  partially  completed,  the  de- 
fendant informed  the  plaintiff  he  would  with- 
draw his  advertisement.  It  was  held  that  the 
plaintiff  had  an  action  for  damages  for  the 
unexpired  term  of  the  contract. 

In  Allegheny  Valley  Brick  Co.  t.  G.  W. 
Raymond  Co.  219  Fed.  477,  135  C.  C.  A.  189, 
it  appeared  that  the  plaintiff  contracted  to 
construct  a  brick  kiln  for  the  de f aidant.  It 
was  held  tbat  where  the  defendant  broke  the 


STATE  ▼.  BBAHffUTi 

lis  Mi»9,  78C. 


contract  after  tlie  plaiatiff  bad  partially  oar* 
ried  out  his  agreement,  the  latter  was  released 
from  any  tender  of  performance,  and  be  eouM 
bring  an  action  at  once  for  damages.  The 
oourt  said:  "A  tender  is  waived  where  a 
tenderee  makes  any  declaration  which 
amoiiata  to  a  repudiation  of  the  contact,  or 
takes  any  position  which  renders  a  tender  a 
▼ain  and  idle  ceremony.  When  defendant  sent 
its  telegram  of  May  24, 1911,  saying,  'All  con- 
signments of  any  kind  will  be  refused  by  us,* 
it  waived  a  tender.  In  the  face  of  this  dia* 
tinct  and  unqualified  repudiation  of  the  con- 
tract it  is  idle  to  claim  that  the  plaintiff 
should  have  gone  through  the  futile  ceremony 
of  a  formal  tender." 

In  Alvey-Ferguson  Co.  v.  Ernst  Tosetti 
Brewing  Co.  178  HI.  App.  536,  it  appeared 
that  the  plaintiff  agreed  to  manufacture  cer- 
tain goods  for  the  defendant  and  while  the 
goods  were  in  course  of  manufacture  the  de- 
fendant notified  the  plaintiff  that  he  could 
not  take  the  goodsi  It  was  held  that  the 
plaintiff  could  elect  to  accept  this  consider- 
ation of  the  contract  and  sue  at  once  for  the 
damages  he  had  suffered;  or  he  could  refuse 
to  act  on  this  breach  and  proceed  to  complete 
the  goods  in  accordance  with  the  contract. 
The  court  said:  "T^^hatever  may  be  the  rule 
in  other  jurisdictions  upon  this  question,  the 
cases  above  cited  would  seem  to  clearly  es- 
tablish the  rule  in  this  state  to  be  that  one 
party  to  a  contract  cannot  create  a  breach 
merely  by  giving  notice  that  he  does  not  in- 
tend to  be  bound  by  it.  Under  these  authori- 
ties, a  mere  notice  of  an  intended  breach  of 
a  contract  is  not,  of  itself,  a  breach  of  the 
contract,  though  it  may  become  so  if  accepted 
and  acted  upon  as  such  by  the  other  party. 
.  .  .  In  the  present  case,  appellant  elected 
to  treat  the  notice  given  by  appellee  as  in- 
operative, and  refused  to  consider  it  as  a 
breach  of  the  contract.  Appellant  had'  the 
right  to  so  elect,  and  in  our  opinion,  in  view 
of  the  fact  that  the  contract  expressly  re- 
quired the  conveyors  to  be  constructed  within 
sixty  days,  appellant  had  the  further  right 
after  such  election  to  proceed  with  the  work 
of  construction,  in  order  that  it  might  be 
ready  and  able  at  all  times  during  the  stip- 
ulated sixty  days  to  perform  its  part  of  the 
contract." 

In  Kosen  t.  Bonagnr,  143  N.  Y.  S.  1059,  it 
appeared  that  the  plaintiff  contracted  with 
the  defendant  to  do  certain  building  repair 
work.  No  time  was  specified  for  payment. 
When  the  work  was  partially  completed,  the 
plaintiff  refused  to  go  on  with  the  work  un- 
less he  was  paid  more  than  he  had  actually 
earned  at  that  time.  This  was  refused  and 
he  brought  an  action  for  damages.  It  was 
held  that  he  had  broken  the  contract  by  his 
refusal  to  finish  the  work  he  had  agreed  to 
do,  and  could  not  recover  on  quantum  meruit 
for  the  work  he  had  completed. 
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Conatitmtioiial  Iaw  —  Aaaoadaiemt  of 
Oonatitiition  — >  Nunber  of  Votaa 
Cast  —  SidBoienoy  of  Return. 

Under  Const  1890,  §  273,  providing  tiiiat, 
if  it  shall  appear  that  a  majority  of  the  quali- 
fied electors  voting  shall  have  voted  for  the 
proposed  change^  alteration,  or  amendment, 
that  it  shall  be  inserted  bv  the  next  succeed- 
ing  l^riAlature  as  a  part  of  this  constitution, 
and  not  otherwise,  amiended  returns  of  an 
election  upon  a  constitutional  amendment, 
showing  the  number  of  electors  appearing 
at  the  polls  and  voting,  legally  or  otherwise, 
which  may  or  may  not  have  been  counted  in 
ascertaining  the  result  of  the  election,  are  of 
no  value,  since  they  do  not  show  the  number 
of  qualified  electors  voting,  for  the  reason 
that,  though  a  qualified  voter  succeeds  in  get- 
ting his  name  on  the  poll  list  and  a  ballot 
in  tlie  box,  he  is  not  a  voter  voting  unless 
his  ballot  is  such  as  is  prescribed  by  law 
a'nd  conforms  to  the  general  law  regulating 
elections. 

Presumptioii  as  to  Vote. 

In  the  absence  of  correct  certification  of 
the  number  of  electors  voting  upon  a  consti- 
tutional amendment  submitted  at  a  general 
election,  the  court  must  presume  that  the 
highest  number  of  votes  cast  for  candidates 
for  any  one  office  represented  the  number  of 
electors  voting,  so  that  a  vote  for  the  amend- 
ment to  the  constitution  (laws  1916,  c.  159) 
providing  for  the  initiative  and  referendum 
was  adopted  where  the  vote  therefor  was 
19,11^  and  the  highest  vote  cast  for  any  office 
was  37,683. 

Stare  Decisis  —  Deeisioa  on  Conatitii- 
tional  Qnestion. 

It  is  the  court's  duty  to  adhere  to  a  ruling 
in  a  former  case  on  a  constitutional  question, 
especially  where  the  constitution  was  therein 
liberally*  construed,  since  an  interpretation 
once  put  upon  a  constitution  should  be  there- 
after adhered  to,  unless  manifestly  wrong 
and  mischievous  in  effect,  and  constitutions 
should  receive  a  liberal  interpretation. 

[See  7  R.  C.  L.  tit.  OowrU,  p.  1002.] 

ImitiatiTe  and  Referendnin  —  Adop- 
tion  —  Form  of  Submission. 

The  mere  fact  that  separate  powers  of  ini- 
tiative and  referendum  might  have  been  sub- 
mitted upon  separate  ballots  is  not  determina- 
tive of  the  question  whether  submission  of 
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both  prdjeots  on  one  ballot  violited  Const. 
1890,  §  273,  as  to  plurality  of  objects. 

[See  note  at  end  of  this  case.] 
Same. 

Submission  on  one  ballot  of  the  three  pow- 
ers of  initiative  and  referendum  as  appli^  to 
statutes,  and  initiative  as  applied  to  constitu- 
tional amendments,  being  for  the  one  general 
purpose  of  providing  more  direct  control  of 
legislation,  docs  not  violate  Const.  1890, 
§  273,  providing  that,  if  more  than  one 
amendment  shall  be  submitted  at  one  time, 
they  shall  be  submitted  in  such  manner  and 
form  that  the  people  may  vote  for  or  against 
each  amendment  separately. 

[See  note  a^.exid  of  this  case.] 

Constitiitional  I<air  —  ConatitiitioiL  as 
"Law." 

A  statute  and  a  constitution,  though  of 
unequal  dignity,  are  both  "laws,''  and  each 
rests  upon  the  will  of  the  people. 

InitlatlTe  and  Referendum  —  Scope  of 
Power  -^  Amendment  of  Conititn- 
tion. 

Since  by  the  bill  of  rights  all  poIHical 
power  is  vested  in  and  derived  from  the  peo- 
ple, and  bv  Const.  1890,  §  33,  as  amended,  a 
part  of  the  legislative  power  is  conferred 
upon  the  legislature,  Hie  remainder  being  re- 
served to  the  people,  and  by  Const.  1890, 
§  273,  the  legislature  has  a  limited  power  to 
amend  the  constitution  (Laws  1016,  c.  159) 
as  to  initiaikive  and  referendum  gives  no  new 
power  to  the  people  and  is  valid. 

[See  note  at  end  of  this  case.] 

Appeals  from  Circuit  Court,  Hinds  county: 
PoTTEB,  Judge. 

No.  19461.  Quo  warranto  proceeding.  J. 
H.  Howie,  District  Attorney,  relator,  against 
Z.  A.  Brantley,  Game  and  Fish  Commissioner^ 
defendant.  Judgment  for  defendant.  Relator 
appeals.  The  facts  are  stated  in  the  oplpion* 
Rkvsrsed. 

No.  19464.  Habeas  corpus  by  Sim  Robin* 
son,  after  conviction  of  hunting  without  li- 
cense. Petition  for  writ  denied.  Relator  ap- 
peals.    The  facts  are  stated  in  the  opinion. 

REVERSia). 

Case  19461..  Lamar  Eatteriing  and  Robert 
8.  Phifer,  Jr.  for  appellant. 

J.  B.  Harris  fox  appellee. .    ^ 

Case  19464.  J.  M.  Vardamc^  and  Robert 
8.  Phifer,  Jr.  for  relator. 

Rosa  A.  Collins  opposed. 

[788]  Pttti  CufflTAM. — These  eases  were 
argued  and  submitted  together,  and  present 
the  same  legal  questions.  The  first  cause. 
No.  19461,  is  an  appeal  from  a  judgment  in 
quo  icarranto  on  the  information  of  the  dis- 
trict attorney  against  appellee,  Z.  A.  Brant- 
ley, game  and  fish  commissioner  of  the  state. 
The  petition  for  the  writ  averred  that  ap- 
pellee was  unlawfully  holding  and  exercising 
ihe  functions  of  a  public  office,  was  claiming 


th«  right  to  an  office  in  the  state  eapitol,  and 
was  demanding  hunters'  licenses  and  threat- 
ening to  impose  fines  upon  persons  riolating 
chapter  99,  Laws  1916,  known  as  the  "Game 
and  Fish  Law." 

In  the  second  cause.  No.  19464,  Sim  Robin- 
son was  convicted  before  the  police  justice 
of  the  city  of  Jackson  for  hunting  without 
the  license  required  by  said  game  and  fish 
law.  After  conviction,  he  sued  out  a  writ  of 
haheas  corpus  before  the  circuit  court  of  the 
first  district  of  Hinds  county.  The  writ  was 
denied,  and  Robinson  appeals  from  the  judg- 
ment, so  denying  relief  by  habeas  corpus. 

The  real  issue  presented  by  the  appeal  in 
the  first  case,  the  one  vital  question  for  de- 
cision, is  whether  Mr.  Brantley  legally  hx>lds 
and  occupies  the  public  ofilice  of  state  game 
and  fish  commissioner.  The  controlling  ques- 
tion [789]  in  the  habeas  corpus  case  is  wheth- 
er appellant  Robinson'  was  convicted  of  crime 
without  authority  of  law.  The  determination 
of  the  main  question  in  each  case  must  be 
controlled  by  the  further  question  whether 
the  new  game  and  fish  statute  above  men- 
tioned is  constitutional,  and  therefore  is  a 
valid,  subsisting  law,  and  whether  the  law,  if 
constitutional,  is  now  in  force  and  eflfect.  If 
there  is  no  such  law  now  in  force  and  eflTect 
then  it  follows  that  there  is  no  public  office  of 
state  game  and  fish  commissioner,  and,  fur- 
thermore, no  one  could  be  convicted  for  violat* 
ing  any  of  the  provisions  of  such  law. 

The  argument  of  these  cases  is  directed  to 
two  general  legal  propositions.  The  first  gen- 
eral proposition  turns  upon  the  question,  Is 
chapter  99,  Laws  1916,  as  drafted  and  pre- 
pared by  the  legislature,  unconstitutional 
and  void  on  its  facet  The  second  general 
contention  is  that  the  statute  in  question  if 
a  valid  law,  has  been  repealed  or  nullified 
by  a  vote  of  the  people,  acting  under  the  so 
called  initiative  and  referendum  amendment 
to  the  Constitution.  The  discussion  of  each 
of  .these  two  general  propositions  has  necei^- 
sarily  directed  the  attention  of  counsel  and 
oourt  to  jnany  specific  points  of  attack  on  the 
law  in  question. 

There  are  several  reasons  advanced  why 
chapter  99,  L#iws  of  1916,  contravenes  our 
state  Constitution,  and,  accordingly  why  the 
said  law  should  be  regarded  as  unconstitu- 
tional and  void  on  its  face.  It  is  suggested 
that  the  statute  violates  sections  20  and  175 
of  the  state  Constitution.  Theee  sections  of 
our  Constitution  provide  that  no  person  shall 
be  elected  or  appointed  to  office  in  this  state 
for  life  or  during  good  behavior,  but  the  term 
of.  office  sliall  be  for  some  specified  period, 
and  that  officers  shall  be  liable  to  indictment 
for  wilful  neglect  of  duty  or  misdemeanor 
in  office,  and*  upon  conviction  shall  be  re- 
moved from  offica.    It  is  contended  that  the 
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cotinty  wardens  and  depuiieB  provided  for  by 
the  game  and  fieh  law  are  public  offieers,  aad 
that  [790]  section  14  of  the  act  authoriMB 
their  appointment  and  removal  by  tiie  state 
j^ame  and  fish  conuaisidoner,  and  that  the  au- 
thority to  remove  may  be  exercised  by  the 
state  game  and  fish  commiastoner  at  any  time, 
contrary  to  the  provisions  of  the  Constitatien. 
It  is  further  contended  that  the  statute  vio- 
lates section  261  of  the  Constitution,  which 
reads  as  follows: 

"The  expenses  of  criminal  prosecutions,  ez- 
4-ei>t  those  before  justices  of  the  peace,  shall 
he  borne  by  the  county  in  which  such  prose- 
rutions  shall  be  befun;  sad  all  net  fines  and 
forfeitures  shall  be  paid  into  the  treasury  of 
ffueh  eounty.  Defendants,  in  cases  of  coiivic- 
tion,  may  be  taxed  with  the  costs." 

Reference  to  section  17  of  the  act  will 
show  that  each  comity  warden  is  to  receive 
one-half  of  all  fines,  forfettnres,  and  penalties 
collected  in  the  county  in  which  he  hoMs 
office,  for  violations  of  the  game  law,  and  the 
remaining:  one^half  is  to  be  forwarded  on  the 
first  day  'of  each  month  to  the  state  treasHTM' 
to  be  credited  to  the  game  and  flKh  protec- 
tion fund  provided  for  by  the  e^tute.  It 
is  contended  that  the  scheme  provided  by  this 
nevr  game  and  fish  law,  whereby  the  net  fines 
and  forfeitures  are  to  be  sent  to  the  state 
eapitol  and  paid  into  the  state  treasury  to 
the  credit  of  the  game  and  fish  protection 
fund,  manifestly  violates  the  plain  provisions 
of  section  261  of  the  Constitution. 

Section  18  of  the  statute  provides  for  a 
county  license  of  two  dollars  for  each  resi- 
dent hunter,  a  state  license  of  five  dollars  for 
each  resident  hunter,  and  a  license  of  fifteen 
dollars  for  each  nonresident  hunter.  By  sec- 
tion 20  of  the  act  nonresidents  are  prohibited 
from  trapping  in  the  state  of  Mississippi. 
It  is  contended  Ihat  section  23  permits  resi- 
dent owners  to  hunt  on  their  own  premises, 
Without  license,  and  denies  to  nonresident 
hunters  the  right  to  hunt  upon  their  own 
land  without  first  paying  for  and  obtaining  a 
license.  From  these  provisions  it  is  sugpfested 
that  the 'law  unlawfully  discriminates  against 
nonresidents,  In  that  It  denies  them  the  right 
[791]  to  trap  iipon  their  own  plantations  or 
lands,  and  denies  them  the  privilege  of  hunt- 
ing upon  their  own  laiids  without  first  ob- 
taining a  license;  that  every  one  has  a  quali- 
fied interest  in  the  game  found  upon  his  own 
lands,  and  has  a  natural  right  to  hunt,  trap, 
and  fish  thereon,  and  that  this  right  inheres 
in  him  by  reason  of  his  ownership  of  the  soil. 

It  is  further  contended  that,  under  section 
18  of  the  game  law,  all  minor  members  of 
families  may  hunt  under  the  one  license  is- 
sued to  the  head  of  the  family,  and  that, 
accordingly  this  unlawfully  discriminates 
against  certain  other  hunters.  It  is  suggest- 
ed thai  a  large  portion  of  the  hunting  and 


fishing  i^  done  by  young  men  or  boys  under 
the  aga  of  twenty-one  years,  who,  under  the 
pcovisiottB  of  this  act,  would  not  be  required 
to  pay  a  license  if  they  are  living  under  the 
parental  roof;  that  Ihe  amount  of  game  which 
every  hunter  is  authorized  to  take  is  limited; 
that  under  this  plan  a  father  with  many 
sons  could  take  a  much  larger  portion  of  game 
and  fish  than  many  other  heads  of  familiea; 
that  the  orphan  boy  ia  many  instances  could 
not  avail  himself  of  the  provision  of  hunting 
under  a  license  issued  to  the  head  of  a  family, 
but,  on  the  contrary,  wouM  be  required  to 
pay  the  lioensa.  From  all  this  it  is  contend- 
-ed  that» .  altfaaugh  the  fi:Bh  and  game  equita- 
bly briongs  to  all  the  people  of  the  state^  under 
tha  requirements  of:  thia  new  statute  there 
is  unlawful  disorigniaatioB  against  certain 
claases  of  citizens  of  our  own  commonwealth. 

The  further  question  presente  itself,  that 
is,  if  the  statute  imder  attack  attonpts  un- 
lawfully  to  divert  the  fines  and  forfeitures 
from  the  various  osointies  and  dqrasit  them 
in  the  state  treasury  to  the  credit  of  the 
game  protection  fund,  contrary  te  the  state 
Constitution,  and  if  the  licenses  provided  for 
work  an  unlawful  discrimination  against  cer- 
^tain  classes  of  citizens,  that  then  no  adequate 
revenue  is  provided  for  maintaining  the  office 
of  state  game  and  fish  commissioner,  for  pay- 
ing the  (HEtra  eaq>en8es  of  eounty  wardens,  and 
4or  enforcing  [7d2]  the  provisione  of  the  stet- 
ute;  and,  if  this  be  the  true  situation,  tiien 
the  act  does  not  provide  a  worlcable  plan  and 
harmonious  sohesia  for  protecting  the  game 
and  fish  of  Mississippi,  and  that  accordingly, 
the  whole  act  should  be  declared  unconstitu- 
tional and  void.  It  is  suggested  that  the 
legislature  would  not  have  enacted  this  law 
without  the  means  fat  paying  the  officers 
charged  with  the  duty  of  «nforeh^  it;  that 
tiie  legislature  would  not  have  enacted  it 
with  the  other  objectionable  feature  indicat- 
ed^ that  the  law  is  so  defioient  in  many  ias- 
I>ortent  particulars  that  the  whole  aet  should 
be  struck  down  as  inoperative  and  void. 

Many  reasons  are  also  assigned  why  chapter 
99,  Laws  of  1910,  has  not  been  nullified  by 
a  referendum  vote  of  the  people.  On  this 
branch  of  the  discussion,  several  reasons  are 
assigned  why  the  referendum  amendment  te 
the  Constitution  has  not  been  legally  adopt- 
ed and  inserted  as  a  part  of  our  organic  law. 
Briefly  steted,  the  contentions  are  that  the 
initiative  and  referendum  amendment  te  the 
Constitution  is  void  on  ite  face,  because  the 
amendment,  purporting  to  be  only  one  amend- 
ment, in  fact  embraces  two  separate  and  dis^ 
tinct  powers  and  amendments  to  the  state 
Constitution,  to  wit  the  power  of  the  people 
themselves  to  make  or  nullify  a  stetutory 
law;  and,  second,  the  power  of  the  people  to 
initiate  a  constitutional  amendment.  It  is 
furthermore  claimed  that  tUs  amendment  did 
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not  receive  »  majority  of  the  qualified  elec- 
tors voting  at  the  general  election  at  which 
the  people  undertook  to  adopt  or  approve  the 
initiative  amendment,  contrary  to  the  pro- 
visions of  section  273  of  our  state  CJonstitu- 
tion,  requiring  every  amendment  to  our 
organic  law  to  receive  *'a  majority  of  the 
qualified  electors  voting"  at  the  election. 

The  members  of  this  court  have  given  to 
the  many  delicate  and  constitutional  ques- 
tions presented  by  these  records  the  most 
careful  thought  and  consideration.  After 
mature  deliberation,  a  majority  of  the  court 
are  convinced  beyond  doubt  that  the  judgmeat 
of  the  learned  [793]  circuit  court  is  errone- 
ous, and  should  be  reversed.  The  several 
members  of  the  court  are  not  agreed,  how- 
ever, upon  any  one  reason  that  should  be  as- 
signed why  the  judgment  of  the  lower  court 
should  be  reversed.  Some  of  the  justices  are 
of  the  opinion  that  the  game  and  fish  statute 
is  unconstitutional  on  its  face,  and  therefore 
inoperative  and  void  3  and  they  reach  this 
conclusion  regardless  of  the  initiative  and  ref- 
erendum amendment  to  the  Constitution  and 
the  vote  of  the  people  thereunder.  Other 
members  of  the  court  are  of  the  opinion  that 
the  statute  in  question  has  been  legally  voted 
out  by  the  people,  and  therefore  is  no  longer 
in  force  and  effect.  Inasmuch  as  a  majority 
of  the  court  are  not  agreed  upon  any  one  of 
the  many  ccmstitutional  points  argued  and 
considered,  and  therefore  no  legal  principle 
can  be  conclusively  settled  at  this  time,  we 
shall  forego  or  waive  any  elaborate  discussion 
of  the  merits  or  demerits  of  any  one  of  the 
many  contentions  made  or  constitutional  ques- 
tions argued.  As  stated  by  the  Wiseo&siii 
court,  through  Marshall,  J.: 

"A  situation  so  extraordinary  rarely  oo- 
ours  in  judicial  work.  That  it  should  move 
judicial  minds  to  exhaust  all  reasonable 
efforts  for  harmony,  as  it  has  in  this  case,  is 
most  natural."  Will  of  McNaughton;  Frame 
V.  Plumb,  138  Wis.  179,  118  N.  W.  997,  120 
N.  W.  288. 

The  majority  of  the  court  are  agreed  that 
chapter  99,  Laws  of  1916,  should  not  now  be 
regarded  in  force  and  effect  in  Mississippi; 
and  from  this  it  necessarily  follows  that 
there  is  no  such  public  office  now  as  that  of 
state  game  and  fish  commissioner.  It  is  the 
judgment  of  the  court,  therefore,  that  the 
writ  of  quo  toarrcMto  was  properly  issued; 
that  the  demurrer  filed  by  the  district  attor- 
ney to  the  special  plea  in  bar  of  the  defendant 
was  improperly  sustained;  that  the  judgment 
entered  in  favor  of  Mr.  Brantley  was  errone- 
ous, and  that  this  judgment  should  be  set 
aside  and  vacated  and  a  judgment  eut^ed 
here,  declaring  that  no  such  office  as  state 
[794]  game  and  fish  oonunissioner  now  exists* 
and  that  appellee  should  be  ousted  of  and  re- 
strained from  exercising  the  functions  of  any 


such  office.  We  are  also  of  the  opinioo  that 
the  judgment  of  the  learned  circuit  court, 
denying  the  petition  of  habeas  corpus  to  Sim 
Robinson,  should  be  set  aside,  and,  there  be- 
ing no  dispute  as  to  the  facts,  that  judgment; 
should  be  entered  here  in  favor,  of  Sim  Robin- 
son, relieving  him  from  the  conviction  men- 
tioned, and  discharging  him  from  custody. 
So  ordered. 

Affirmed. 

Sykes  J.,  dissents. 

Ok  ScjoGEsnoN  op  Ebbos. 

(April  2,   1917.) 

Smith,  C  J. — ^Appellee  was  duly  appointed, 
and  qualified,  as  fish  and  game  warden  under 
chapter  99,  Laws  1916,  and  entered  upon  the 
discharge  of  his  duties  as  sudi.  Afterwards 
the  statute  was  referred  to  the  people  for 
i^atification  or  rejection,  under  the  provisions 
of  the  initiative  and  referendum  amendment 
to  the  Constitution  (chapter  159,  liaws  1916), 
and  there  was  a  majority  vote  against  it. 
Som^  time  thereafter  this  proceeding  waa  in- 
stituted in  the  court  below  to  test  the  right 
of  appellee  to  continue  to  hold  and  diacharge 
.the  duties  of  the  office,  and  this  appeal  ia 
from  a  judgment  in  his  favor. 

On  a  former  day  of  this  term,  the  judgment 
of  the  court  below  was  reversed,  and  judg- 
meat final  was  entered  here  in  favor  of  appel- 
lant. A  majority  of  us  concurred  in  the 
result  reached,  but  were  divided  upon  the  va- 
rious questions  presented  for  .determination. 
Sec.  74  So.  — .  The  cause  now  oomes  on  again 
to  be  heard  upon  the  motion  of  appellee  to 
correct  this  judgment  on  the  ground  that 
no  question  presented  to  us  by  the  record 
has  been  decided  against  him  by  a  majority 
of  the  judges,  from  whioh  it  necessarily  fol- 
lows that  the  judgment  of  the  court  below 
should  be  affirmed,  and  also  upon  a  sugges- 
tion of  error,  pointed  at  the  conclusion  ar- 
rived [795]  at  by  some  of  the  judges,  that  the 
fish  and  game  law  is  void,  for  the  reason  that 
it  violates  several  sections  of  the  Constitu- 
tion. Upon  consideration  of  the  motion  and 
suggestion  of  error,  a  majority  of  us  have 
arrived  at  a  conclusion  that  will  enable  us 
to  dispose  of  the  ease  without  reference  to 
either  question  of  practice  presented  by  the 
motion,  or  the  constitutionality  of  the  stat- 
ute presented  by  the  suggestion  of  error. 

Appellee's  main  cont^tion  on  the  merits 
is  that  the  referendum  election  was  a  nulli- 
ty, for  the  reason  that  the  initiative  and  ref- 
erendum amendment  is  invalid  on  two 
grounds,  the  first  of  which  is  that  it  failed 
to  receive  a  majority  of  the  votes  cast  at  the 
election  at  which  it  was  submitted  to  the 
people  for  ratification  or  rejection.  The  pro- 
vision of  section  273  of  the  Constitution,  with 
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referaiM  to  ihA  toUb  iie<teftBAt7  Jor  tb.%  mdop- 
tion  of  a  constitutional  amendment,  is  as 
followfl: 

''If  it  shall  appear  tiiat  a  majority  of  the 
qualified  electors  voting  shall  have  voted  for 
the  proposed  change,  alteration,  or  amend- 
ment, tl^en  it  shall  be  inserted  by  tbe  next 
succeeding  l^islature  as  a  part  of  this  Con- 
fltitxttion,  and  not  otherwise." 

The  evidence  upon  which  this  claim  of  ap- 
pellee is  based,  as  it  appears  from  his  plea, 
admitted  to  be  tme  by  the  denrarrery  and 
from  the  agreement  of  counsd,  is  that  the 
original  election  returns  transmitted  to  the 
secretary  of  state  by  the  election  commis- 
sioners  ol  the  various  counties  disclose  that 
nineteen  tiionsand  one  hundred  and  eighteen 
votes  were  cast  in  favor  of  the  amendment, 
eight  thousand  seven  hundred  and  eighteen 
against  it,  and  that  the  highest  vote  cast  for 
any  officer  voted  for  at  the  election  was  thirty- 
seven  thousand  iiv^e  hundred  and  eighty-three, 
inrt  do  not  disclose  the  total  number  of  votes 
cast  at  the  election,  unless  all  of  tiie  voters 
voted  for  the  officer  receiving  the  highest 
nimtber  of  votes.  After  the  receipt  of  these 
rettkms,  the  secretarv  of  state  wrote  a  cir- 
ealar  letter  to  the  election  commissioners  of 

■ 

each  county,  requesting  them  to  reconvene 
[7M]  and  ascertain  and  certify  to  him  the 
total  number  of  votes  cast  in  each  county^ 
with  which  request  the:  election  commissioners 
of  all  but  six  oounties  complied  by  certify* 
in|^  ta  the  secretary  of  state,  not  the  number 
of  votes  counted  by  them  in  ascertaining  the 
result  of  the  election,  but  the  number  of  qiuiii- 
ficd  electors  who  deposited  ballots  in  the  bal- 
lot boxes  as  appeared  from  the  list  thereof 
made  by  the  clerk  of  the  election  as  each 
ballet  was  deposited.  The  number  of  such 
qualified  electors  was  forty  thousand  and 
seventy.  If  the  amended  returns- are  to  gov* 
earn,  the  amendment  was  rejected ;  and  if  they 
are  not,  it  was  ratified* 

Leaving  out  of  view  appellant's  contention 
that  these  election  commissioners  were  witii* 
out  authority  under  the  statute  to  recon- 
vene and  amead  the  election  returns  trans- 
mitted by  them  to  ibe  secretary  of  state,  and 
were  also  without  authority  at  any  time  to 
declare  and  certify  to  the  secretary  of  state 
the  total  number  of  votes  oast  at  the  election, 
and  assuming,  lor  the  sake  of  the  argument, 
that  the  amended  returns  transmitted  to  the 
secretary  of  state  are  official  records  of  this 
ofiiee,  so  that  we  may  take  judicial  notice 
thereof— for  it  is  only  evidence  of  which  we 
can  take  judicial  notice  that  can  be  consid^ 
ered  in  determining  questioBs  of  this  char- 
acter— ^the  amended  returns  are  of  no  value 
here;  for  they  show,  not  the  number  of 
''qualified  electors  voting,''  but  simply  the 
number  thereof  who  appeared  at  the  polls  and 
deposited  ballots,  legal  or  otherwise,  in  the 


.ballot  hozsS)  wiiiob  baUots  may  or  inay  not 
.have  been  counted  by  tiie  managers  or  com- 
missibners  in  ascertaining  the  result  of  the 
•election.  "Though  a  qualified  voter  succeeds 
in  getting  his  name  on  the  poll  list  and  a 
ballot  in  the  box,  he  is  not  a  voter  voting 
unless  his  ballot  is  sudi  as  is  prescribed  by 
law  and  conforms  to  the  general  law  regul- 
lating  electiona"  9  R.  C.  L.  1122;  State  v. 
Ckrk,  59  Neb.  709,  M  N.  W.  8;  State  v. 
Clausen,  72  Wash.  408,  130  Fac.  479,  45 
Xt.ILA.(N.S.)  714.  As  shown  in  the  note  to 
State  r,  Clausen,  supra,  [797]  all  of  the  au- 
thorities hold  that  some  rejeeted  ballots 
should  be  «Eiduded'  in  ascertaining  the  result 
of  this  kind  of  an 'election;  the  only  confiict 
among  than  being  as  to  the  character  of  re- 
jected ballots  which  should  be  excluded. 
Tliat  ballots  are  frequently  rejected  by  the 
managers  and  commissioners  of  eleetions,  so 
that  they  never  become  in  fact  votes,  is  a 
matter  •  of  common  knowledge.  The  discrep- 
ancy, therefore,  for  aught  that  appears  to 
the  contrary,  betweoi  the  number  of  ballots 
deposited  in  the  ballot  boxes  and  the  highest 
number  of  votes  cast  for  any  officer,  may  be 
caused  by  the  fact  that  some  ballots'  were 
rejected  by  the  managers  or  eonunissioners. 
Consequently  as  was  done  in  State  v.  Jones, 
106  Miss.  522,  04  So.  241  (and,  for  that  mat- 
ter, as.  has  heretof 6re  been  <lone  each  time 
an  amendment  has  been  inserted  in  the  Con- 
stitution ) ,  we  must  presume  that  the  highest 
number  of  votes  east  for  any  officer  repre- 
sents the  total  number  of  votes  cast  at  the 
eleetion,  from  which  it  follows  that  we  must 
hold  that  the  amendment  received  the  re- 
quired  nnihiber  of  votes* 

This  brings  us  to  the  second  objection 
urged  by  counsel  for  appellee  to  the  amend- 
ment, which  is  that  it  contains  more  than  one 
proposition,  and  therefore  violates  the  re^ 
quirement  of  section  273  of  the  Constitution 
that: 

*'If  more  than  one  amendment  shall  be  sub- 
mitted at  one  time,  they  shall  be  submitted 
in  such  manner  and  form  that  the  people 
may  vote  for  or  againtt  each  amendment  sepa^ 
rately." 

The  ground  of  this  objection  is  that  the 
amendment  reserves  to  the  people  three  sep- 
arate and  disttnet  powers,  each  of  which 
could  have  been  the  subject  of  a  separate 
amendment  t  First,  power  to  adopt  a  statute 
upon  their  own  initiative;  second,  power  to 
annul  a  statute  enacted  by  the  legislature; 
and,  third,  power  to  amend  the  Constitution 
upon  their  own  initiative. 

The  solution  of  this  question  will  be  large- 
ly determined  by  whether  we  adhere  to  the 
liberal  and  common  sense  interpretation  put 
upon  section  273  of  the  Constitution,  [796] 
in  State  v.  Jones,  106  Miss.  522,  64  So.  241; 
or  whether  we  return  to  the  strict  and  nar- 
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row  mterpretation  put  thereon  in  Stikte  t, 
PoweU,  77  Mifls.  648,  27  So.  927,  48  LJtJl. 
652.  That  it  is  our  duty  to  adhere  to  the 
ruling  in  the  former  case  we  entertain  no 
doubt;  not  only  for  the  reason  that  an  inter- 
pretation once  put  upon  a  Constitution  should 
be  thereafter  adhered  to,  unless  manifestly 
wrong  and  mischievous  in  effect,  but  for  the 
further  reason  that  it  is  one  of  the  fundar 
mental  canons  of  construction  that  Constitu- 
tions should  receive  a  liberal  interpretation, 
to  the  end  that  the  will  of  the  people  as 
therein  expressed  may  have  full  and  com- 
plete operation.  It  is  true  that  there  waa 
a  dissenting  opinion  in  that  case;  but  the 
writer  thereof,  who  concurs  herein,  expressly 
declined  to  pass  upon  the  question  here  pre- 
aented,  for  the  reason  thAt,  in  his  judgment, 
first,  a  decision  thereof  was  not  necessary 
lor  a  disposition  of  the  case;  second,  the 
amendment  was  not  passed  by  the  legisla- 
ture; and,  third,  the  case  was  controlled  by 
State  V.  Powell,  77  Miss.  543,  27  So.  927, 
48  JmR,A.  652,  which  case,  under  the  atiure 
decisis  maxim,  should  be  adhered  to  and  not 
overruled* 

It  ia  undoubtedly  true  that  each  of  the 
propositions  contained  in  the  amendment  here 
urder  consideration  could  have  been  em- 
bodied in  separate  amendments,  and  that  the 
failure  to  ado^t  one  of  them  would  have  in 
no  wise  interfered  t^ith  the  operation  of  the 
other  or  others;  but  this  fact  alone  cannot 
be  made  determinative  ol  the  question,  as 
was  pointed  out  in  State  v.  Jones,  supra. 
If  this  fact  alone  is  determinative,  the  Jones 
Case  would  have  been  decided  the  reverse  of 
what  it  was;  for  the  amendment  there  under 
consideration  contained  two  separate  and  dis- 
tinct propositione:  Firsts  the  change  from 
the  appointment  to  the  election  of  circuld 
judges;  and,  second,  the  change  from  the 
appointment  to  the  election  of  chancellors-*-* 
either  of  which  could  have  been  adopted  and 
put  into  operation  without  reference  to  the 
other,  and  one  of  which  might  have  been  de* 
sirable  in  the  opinion  of  some  of  the-voters 
and  the  other  not.  [799]  What  caused  that 
amendment  to  be  single,  instead  of  double, 
was  the  unity  in  ite  ultimate  end;  to  wit, 
the  change  from  the  appointment  to  the  elec- 
tion of  itie  judges  of  the  courts  of  original 
jurisdiction;  for  "the  unity  of  object  is  to 
be  looked  for  in  the  ultimate  end,  and  not 
in  the  detail  or  steps  leading  to  the  end." 
Lobaugh  v.  Cook,  127  la.  181,  102  N.  W.  J121. 
"If,  in  the  light  of  common  sense,  the  propo- 
sitions have  to  do  with  different  subjects, 
if  they  are  so  essentially  unrelated  that  their 
association  is  artificial ;  they  are  not  one ;  but 
if  they  may  be  logically  viewed  as  parts  or 
aspects  of  a  single  plan,  then  the  constitu- 
tional requirement  is  met  in  their  submis- 
sion as  one  amendment.'^    State  v.  Alderson, 


49  Mont.  887,  1^  Paa.  210,  Ann.  Caa.  1916B 
89. 

Returning,  now,  to  the  amendment  under 
consideration,  it  seems  dear  from  ah  inspec- 
tion thereof  that  the  three  propoeitionB  eoB- 
tained  in  it  are,  in  the  language  of  the 
supreme  court  of  California,  in  In  r^  Pfahler, 
150  CaL  71,  88  Pac.  270,  11  L.R.A.(N.S.) 
1092,  11  Ann.  Cas.  911,  but  "parts  of  one 
general  plan  or  scheme  looking  to  a  more 
direct  control  of  .  .  .  legislation"  (or 
of  the  laws,  both  constitutional  and  etaiu- 
tory,  by  which  they  are  to  be  governed)  "by 
the  people.''  This  purpose  can  be  partially 
accomplished  by  the  adoption  of  any  one  of 
the  three  propositions,  but  can  be  aeoom- 
plished  in  full  only  by  the  adoption  of  all  of 
them. 

The  supreme  courts  of  Montana,  in  State  y. 
Alderson,  supra,  and  Washington  in  Gott- 
stein  V.  Lister,  88  Wash.  462,  153  Pac.  595, 
have  each  demonstrated  that  an  initiative 
and  referendum  amendment  contains  but  one 
praposition,  within  the  meaning  of  a  eon- 
stitutional  provision  similar  to  ours.  If 
further  reascms  be  desired  for  so  holding,  they 
may  be  found  in  the  opinions  rendered  in 
those  cases.  That  the  purpose  of  two  of  these 
propositions  is  to  insure  control  by  the  people 
over  statutes,  and  of  the  other  to  insure  their 
control  over  the  Constitntion,  is  immaterial; 
for  a  statute  and  a  Conatitution,  [80O] 
though  of  imeqaal  dignity,  are  both  "laws," 
and  each  resta  upon  the  will  of  the  people. 

There  is  another  aspect  in  which  this  ques- 
tion may  be  viewed,  which  is  net  without 
value  in  this  connection,  and  that  is,  as  de- 
elated  by  our  BiU  of  Righta,  that  "aU  politi- 
cal power  is  vested  in  and  derived  from  the 
people,"  and  they  have  the  right  to  oonfer 
as  much  or  as  little  thereof  on  the  varioua 
departments  of  our  gervemment  aa  they  may 
desire.  By  section  38  of  the  Constitution, 
as  originally  adopted,  all  legislaUve  power 
was  conferred  on  the  legidature.  By  the  sec- 
tion as  amended,  only  a  pant  of  thia  power 
is  conferred  upon  the  legislature,  the  re- 
mainder thereof  being  reserved  to  the  people. 

50  no  new  power  was  conferred  by  the  amend- 
ment, either  upon  the  legislature  or  the 
people.  This  is  especially  true  with  refer- 
ence to  the  power  to  make  or  amend  the  Con- 
stitution, for  that  power  had  never  been 
delegated  to  the  legislature,  except  to  the 
limited  extent  provided  by  section  273  of  the 
Constitution,  which  section  remains  intact, 
being  in  no  way  afEected  by  the  amendment 
here  under  consideration. 

Much  has  been  said  in  the  argument  of  thift 
cause,  and  of  others,  in  which  this  queetion 
was  presented,  but  not  decided,  about  the  evil 
results  which  may  follow  the  adoption  of  this 
amendments-one  of  which  may  be  the  re- 
opening of  questions  supposed  to  have  been 
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put  at  rest  by  the  adoption  of  our  present 
CoBBtitntlon.  This  result  may,  or  may  not, 
folkyw,  but  "with  it  we  have  here  no  concern ; 
for  that  qnestloii  was  for  the  determination 
of  th«  l^alatiire  whidh  submitted  the  anend- 
nient>  and  of  the  people  who  ado]3ted  it.  Our 
cjty  is  to  uphold  the  amendment,  unless  it 
appears  to  us  beyond  reasonable  doubt  to  be 
invalid. 

We  conclude,  therefore,  that  the  initiatit^ 
and  referendum  amendment  was  properly  in- 
serted in  the  Oonstitntion,  from  which  it 
neeesaarily  follows  that  the  statute  here  in 
ipiestioii  was  annulled  by  the  referendum 
Tote  Uiereon.  This  being  true,  the  judgment 
foitnerly  entered  [SOI]  by  us  is  correct,  with- 
out reference  to  the  merits  of  the  matters 
submitted  by  the  motion  and  suggestion  of 
error,  both  of  which  will  be  overruled,  with- 
out any  expression  of  opinion  by  us  relative 
thereto. 

Motion  to  correct  Judgment  and  suggestion 
error  overruled. 

Overruled. 

Cook,  J.  {9peciaUy  oonoifrHn^) . — ^I  approve 
the  opinion  written  by  the  Chief  Justice  in 
this  case.  If  the  Jones  Case  is  not  overruled, 
every  question  raised  in  this  case  was  settled 
by  the  Jones  Case,  except  the  suggestion  that 
the  record  shows  the  amendment  did  not  re- 
reeeive  the  vote  of  the  majority  of  the  voters 
voting  at  the  election.  I  have  given  to  this 
point  my  most  careful  consideration,  and 
am  unable  to  satisfy  myself  that  it  is  sup- 
ported by  the  record. 

This  question  was  undOiAtedly  considered 
by  the  legislature,  and  the  legislature  neces- 
nrily  found  that  the  amendment  received  the 
constitutional  majority.  It  is  regrettable 
that  there  is  even  a  suspicion  that  the  amend- 
ment was  counted  in.  There  was  a  time  when 
"counting  out''  was  tolerated,  if  not  ap- 
proved; but  the  presoKt  Constitution  devised 
a  scheme  by  which  civilisaAion  could  bo  saved 
in  this  state  without  resorting  to  force  or 
strategy.  From  my  viewpoint,  fraud,  actual 
or  imputed,  must  be  clearly  established  to 
justify  the  conclusion  that  the  amendment 
was  counted  in. 

The  writer  dissented  in  the  Jones  Case,  and 
indulged  in  some  oritioisms  of  the  court's 
opinion ;  but  my  main  reason  for  dissent  was 
placed  on  the  doctrine  of  stare  deohis.  I 
thought  then  that  the  court  should  have  fol- 
lowed the  Powell  Case,  but  the  majority  de- 
<*Hned  to  do  so.  This  cotirt,  in  the  Jones  Case, 
adopted  the  most  liberal  rule  of  construction 
to  uphold  amendments  to  the  Constitution 
written  into  the  Constitution  by  the  legis- 
lature. So,  for  the  same  reasons  prompting 
nie  to  dissent  in  the  Jones  Case,  I  am  now 
concurring  in  this  case.    Again  I  say ; 

[802]   "If  the  law,  well  established,  may 
be  annulled  by  an  opinion,  a  foundation  is 


laid  for  the  most  restless  instability.  Tlie 
decfisions  of  one  court  may  be  overruled  by 
another  court,  and  those  of  the  latter  will 
have  only  a  transient  efficacy,  until  some 
future  court,  dissatisfied  with  them,  shall 
substitute  new  principles  in  their  place.  No 
system  of  inflexible  adherence  to  established 
law  can  be  as  pernicious  as  such  ceaseless  and 
interminable  fluctuations." 

StKEB,  J.  (di^aentmff), — ^I  am  again 
called  upon  to  dissent  from  the  opinion  of 
the  majority  of  the  court  upon  the  question 
of  the  constitutionality  of  this  amendment 
commonly  referred  to  as  the  initiative  and 
referendum  amendment.  My  views  upon  this 
question  were  briefly  summarized  in  a  dis- 
senting opinion  in  the  case  of  Power  v.  Rati  iff", 
112  Miss.  88,  72  So!  864.  The  several  oral 
arguments  and  printed  briefs  in  the  instant 
case  have  but  strengthened  my  convictions  a« 
to  the  soundness  of  my  dissent  in  the  former 
caBe. 

The  opinion  of  the  majority  of  the  court 
in  the  present  case  is  based  upon  the  opinion 
in  State  v.  Jones,  reported  in  106  Miss.  522, 
64  So.  241.  I  agree  with  the  decision  in  the 
Jones  Case,  but  I  do  not  agree  with  all  of  the 
reasoning  or  all  of  the  opinion  in  that  case. 
However,  the  entire  opinion  and  the  reason- 
ing contained  therein  may  still  be  sound, 
yet  it  does  not  negative  the  fact  that  there 
were  in  reality^  two  amendments  submitted 
as  one  in  this  case.  ITie  point  decided  in  the 
Jones  Case  was  a  very  narrow  one.  Section 
168  of  the  Constitution,  before  amended,  read 
as  follows: 

"The  judges  of  the  circuit  courts  and  of 
the  diancery  courts  shall  be  appointed  by  the 
Oovemor,  wtth  the  advice  and  consent  of 
the  senate,  and  shall  hold  their  offices  for  the 
term  of  four  years;" 

As  amended  (see  Laws  1910,  chapter  358) 
it  now  reads : 

(803]  ''The  judges  of  the  circuit  and  chan- 
cery courts  shall  be  elected  by  the  people  in 
a  manner  and  at  a  time  to  be  provided  by  the 
legislature  and  the  judges  shall  hold  their 
office  for  a  term  of  four  years." 

It  will  be  noted  that  the  only  change  made 
in  this  section  is  from  an  appointive  to  an 
elective  scheme.  Section  273  of  the  Consti- 
tution provides  that: 

''If  more  than  one  amendment  shall  be 
submitted  at  one  tihie,  they  shall  be  sub- 
mitted in  such  manner  and  form  that  the  peo- 
ple may  vote  for  or  against  each  amendment 
separately.'' 

There  was  only  one  section  of  the  Constitu- 
tion proposed  to  be  amended*  viz.  section  153. 
The  only  amendment  therein  proposed  was 
the  election,  instead  of  appointment,  of  these 
nisi  prius  judges.  There  was  but  one  object 
and  one  purpose  in  view  in  this  amendment, 
viz.  a  change  from  an  appointive  to  an  elec- 
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tiye  system  of  those  nm  prius  judges  men- 
tioned. No  other  section  of  the  Constitution 
was  expressly  or  impliedly  amended  thereby. 
The  Constitution  itself  treated  the  judges  of 
these  two  courts  in  one  section.  It  regarded 
them  as  kindred  subjects  or  kindred  matter. 
While  each  has  a  separate  or  exclusive  juris- 
diction, in  some  instances  they  have  concur- 
rent jurisdiction.  Their  terms  of  office  are 
the  same.  It  would  be  an  anomaly  and  there 
could  be  no  reason  for  electing  one  set  of 
these  judges  and  appointing  the  other.  They 
are  so  kin,  so  interrelated,  that  it  would  be 
nonsensical  to  have  the  people  elect  one  set 
of  these  judges  and  the  Governor  appoint 
the  other.  The  mere  fact  that  the  Constitu- 
tion makers  themselves  treated  them  as  of 
one  class  and  under  one  subject  in  this  sec- 
tion is  ample  authority  for  upholding  this 
amendment.  On  page  560  of  106  Miss,  on 
page  248  of  64  So.  in  the  opinion  in  the  Jones 
Case  the  court  says: 

"The  only  subject  dealt  with  was  a  method 
of  selecting  the  judges  of  the  circuit  and 
cliancery  courts,  and  the  only  change  con- 
templated was  that  their  selection  [804] 
should  thereafter  be  by  election  by  the  people, 
instead  of  appointment  by  the  Governor  with 
the  advice  and  consent  of  the  senate.  In 
other  words,  the  whole  proposition  submit- 
ted by  the  proposed  amendment  was  the  sub- 
stitution of  an  elective  for  an  appointive 
judiciary,  so  far  as  it  applies  to  the  method 
of  selecting  the  judges  of  the  circuit  oourte 
and  the  chancery  courts  in  this  state.'' 

The  amendment  here  in  question  is  uncon- 
stitutional and  void  upon  its  face,  because 
it  subnilts  in  one  amendment  two  different 
amendments  relating  to  separate  and  distinct 
Bubjecte  and  matters,  the  one  independent  of 
the  other.  The  first  amendment  is  the  one 
giving  the  people  the  power  to  initiate  and 
regulate  statutory  laws.  This,  in  common 
parlance,  is  termed  the  initiative-referendum 
amendment.  Broadly  and  liberally  speaking, 
this  initiative-referendum  amendment  gives 
the  people  the  power  to  control  legislation. 
The- only  way  the  initiative  and  the  referen- 
dum can  stand  together  as  one  amendment  is 
by  saying  that  it  only  gives  the  people  the 
power  te  regulate  and  control  their  statutory 
law.  The  history  of  these  amendments,  and 
the  courts  which  have  upheld  an  amendment 
containing  the  initiative  and  referendum,  has 
been  upon  the  theory  that  it  only  had  one 
purpose  and  object  in  view,  viz.  giving  the 
people  the  right  te  regulate  and  control  their 
stetutory  law.  The  demand  therefor  grew  out 
of  a  distrust  of  the  legislatures.  This  reason 
is  very  well  stated  in  the  case  of  State  ▼. 
Alderson,  49  Mont.  387,  142  Pac.  210,  Ann. 
Cat.  1916B  30,  cited  in  the  majority  opinion 
in  this  case.  The  question  before  the  court 
was  whether  or  not  the  power  te  initiate  and 


refer  statutory  laws  was  properly  aulmiitted 
as  one  amendment.  Their  constitutional  pro- 
vision relating  to  separate  amendm^ita  is 
similar  te  section  273  of  our  Gonstitutioii. 
On  page  404  of  49  Mont  on  page  212  of  142 
Pac.  (Ann.  Cas.  1916B  39),  is  found  the  lol- 
lowing  quotation: 

[806]  '"Constitutions,'  miys  Judge  Story, 
are  not  designed  for  metaphysical  or  logical 
subleties,  for  niceUea  of  expression,  for 
critical  propriety,  for  elaborate  shades  of 
meaning,  or  for  the  exercise  of  philosophicai 
acuteness  or  judicial  research.  They  are 
instruments  of  a  practical  nature,  founded  on 
the  common  business  of  human  life,  Adapted 
to  common  wants,  designed  for  common  use, 
and  fitted  for  common  understandings.  The 
people  make  them,  the  people  adopt  them,  the 
people  must  be  supposed  te  read  than  with 
the  help  of  common  sense,  and  cannot  be  pre- 
sumed to  admit  in  them  any  recondite  mean- 
ing or  any  extr«ordinajry  gloss.'  ...  If, 
in  the  light  of  common  sense,  .the  propositions 
have  to  do  with  different  subjects*  if  they  are 
so  essentially  unrelated  that  their  association 
is  artificial,  they  are  not  one;  but  if  they 
may  be  logically  viewed  as  parte  or  aspecte  oi 
a  single  plan,  then  the  constitutional  require- 
ment is  met  in  their  submission  ae  one  amend- 
ment." 

In  page  406  of  49  Hont.  on  page  21$  of  142 
Pae.  Ann.  Cas.  19166,  39,  in  tHe  eame  case^ 
in  a  quotation  from  the  case  of  State  ▼. 
Timme,  54  Wis.  318,  11  N.  W.  786,  the  foUow- 
iMkg  rule  is  quoted  with  approval: 

**ln   order    te    constitute   more   than   one 

amendment,  the  propositions  submitited  must 

.  relate  to  more  than  oae  subject,  and  have  at 

least  two  dlstUiet  and  separate  purpoees  not 

dependent  upon  or  connected  with  each  other." 

Again,  on  the  same  page,  the  opinim  goes 
on: 

"Only  one  provisiim  of  the  Constitution  was 
changed,  to  wit,  the  provision  by  which  the 
entire  legislative  authority  of  the  state  had 
been  lodged  in  the  legislative  asaembly." 

This  would  have  been  true  in  the  instaat 
case,  and  tlie  amendment  would  x>nly  have  ap- 
plied to  section  33  of  the  Constitution,  had  it 
left  out  the  part  relating  te  a  constitutional 
amendment.  The  material  part,  however,  of 
the  opinion  in  tliis  case  justifying  the  decision 
of  the  court,  the  fine  qua  wm,  so  to  speak, 
the  very  essence  of  it,  is  [806]  contained  on 
page  408  of  49  Mont,  on  page  214  of  142  Pac. 
Ann.  Cas.  1916B  39,  as  follows: 

"After  all  is  said,  then,  the  question  is  an 
historical  one.  Much  is  made  of  the  fact  that 
the  initiative  is  wholly  foreign  to  our  insti- 
tutions, whereas  the  referendum  has  been 
with  us,  in  one  form  or  another,  since  early 
agee;  but  the  referendum  established  by  the 
amendment  in  question  is  the  Swiss  referen- 
dum, and  is  not  the  plebiscite  resorted  to  in 
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practloe  from  the  earliest  times  lor 
the     aefttlement    of    ooDstitutional    or    local 
^uestione;   and  while  it  is  a  fact  that  the 
initia,tiTe  ia  the  later  inveiition,  and  does  not 
prerail  ib  all  the  commnaitiee  which  have  the 
referendum,  a  verj  brief  glanoe  into  political 
hifltory  will  disclose  that  the  initiative  and 
the  referendum  came  to  us  together  and  at 
a   time    when   they   were   considered  as   ea- 
sentially  complementary.    It  will  readily  be 
recalled  that  for  at  least  fifteen  years  prior 
to  1906  distrust  of  legislatures  as  truly  repre- 
eentative  of  popular  will  was  widespread  and 
there  was  vigorous  agitation  for  a  corrective. 
The    press   teemed   with   discussions   of   the 
initiative  and  referendum,  always  bracketed 
together,  as  a  supposed  panacea;  many  states 
adopted  them  as  one,  and  there  cannot  be  the 
Alightest  doubt  that  to  the  common  imder- 
Atandii^  of  our  people  they  presented  the 
aspect  of  a  single  plan  to  control  the  power  of 
the  legislature  through  the  means  of  'direct 
legislation.'    See  Oberholtzer  on  Referendum, 
chapter  15;  Phelps  on  Initiative  and  Referen- 
dum*   By  them,  as  the  supreme  court  of  Cali- 
fornia has  said,  the  people  reserved  to  them- 
selves supervisory  control  of  legislation.    In 
re  Pfahler,  150  Cal.  71,  76,  77,  88  Pac  270, 
11    L.ILA.(N.S.)    1092,    11   Ann.    Cas.   911. 
They  are  the  positive  and  negative  poles  of 
the  same  magnet--opposite  sides  of  the  same 
shield." 

In  a  nutshell,  the  only  way  to  sustain  the 
initiative  and  referendum  of  statutory  laws  as 
one  amendment  is  on  the  theory  that  it  only 
gives  the  people  direct  control  of  legislation, 
or  supervisory  control  of  legislatures.  • 

[807]  That  is  the  sole  object  and  purpose 
of  the  amendment.  To  the  same  effect  are  the 
other  initiative  and  referendum  cases  cited 
in  the  majority  opinion.  As  is  stated  in  that 
part  of  the  opinion  quoted  by  the  majority 
in  the  case  of  Ex  p.  Pfahler,  150  Cal.  71,  8*8 
Pac.  270,  11  L.RJk.(N.S.)  1092,  11  Ann.  Cas. 
911,  th^  are,  referring  to  initiative  and 
referendum  amendments,  but  "part  of  one 
general  plan  or  scheme  looking  to  a  more 
direct  control  of  local  legislation  by  the  people 
of.  the  city.'^  The  strained  construction  placed 
on  this  amendment  by  the  majority  opinion 
to  ufriiold  its  constitutionality  is  very  well 
illustrated  in  this  paragraph  of  the  opinion 
wherein  the  court  has  placed  in  parentheses 
the  words  "(or  the  laws,  both  constitutional 
and  statutory,  by  which  they  are  to  be  gov- 
erned) ."  None  of  the  cases  cited  in  this  opin- 
ion bears  upon  the  question  here  presented, 
sod  after  a  careful  examination  of  the  au- 
ihoritiea  I  am  satisfied  that  this  exact  ques- 
tion has  not  been  decided  by  any  court. 

The  only  other  case  cited  in  the  majority 
opinion  upon  this  question  is  that  of  Grott* 
stein  V.  Lister,  88  Wa^.  462,  163  Pac.  596, 
another  initiative-referendum  case,  involving 


only  statutory  laws,  and  not  eonstitntional 
amendments.  The  same  authorities  cited  in 
that  case  are  cited  in  the  Montana  case,  the 
Montana  case  being  there  cited  also. 

The  constitutional  amendment  in  question 
only  proposed  to  amend  section  33  of  the 
Constitution,  which  reads  as  follows: 

"The  legislative  power  of  this  state  shall 
be  vested  in  the  legislature,  which  shall  con- 
sist of  a  senate  and  a  house  of  representa* 
tives." 

The  amended  section,  after  quoting  in  full 
the  original  section,  reads  in  part  as  follows: 

"But  the  people  reserve  to  themselves  the 
power  to  purpose  legislative  measures,  laws, 
resolntions,  and  amendments  to  the  Constitu- 
tion, and  to  enact  or  reject  the  same  at  the 
polls  independent  of  the  legislature." 

[806]  This  amendment,  so  far  as  the  initia- 
tive part  is  concerned,  places  a  statutory  law 
and  an  amendment  to  the  Constitution  upon 
exactly  the  same  plane  or  basia  Section  273 
of  the  Constitution  provides  the  manner  in 
which  an  amendment  to  the  Constitution  may 
be  submitted  to  the  people  to  be  voted  on  by 
them,  and  it  then  provides  that: 

"If  more  than  one  amendment  shall  be  sub- 
mitted at  one  time,  they  shall  be  submitted 
in  such  manner  and  form  that  the  people  may 
vote  for  or  against  each  amendment  sepa- 
rately." 

.  The  meaning  of  l^is  section  is  perfectly 
plain.  Its  object  and  purpose  is  to  give  the 
people  an  opportunity  of  voting  separately 
on  each  separate  amendment  to  the  Constitu- 
tioa.  It  provides  the  sole  and  only  means  by 
which  the  Constitution  may  be  amended.  Its 
provisions  are  mandatory,  and  must  be  fol- 
lowed  in  submitting  amendments  to  the  people. 
This  has  been  expressly  held  in  both  the  Pow- 
ell Caae,  77  Misa  643,  27  So.  927,  48  L.R.A. 
652,  and  in  the  Jones  Case  above  referred  ta 
In  speaking  of  this  section  of  the  Constitu- 
tion and  of  the  interpretation  to  be  placed 
thereon,  the  opinion  of  the  court  in  the  Jones 
Case,  supra,  on  page  562  of  106  Miss,  on  page 
248  of  64  Soi.  says: 

"That  the  people  of  the  state,  acting 
through  the  constitutional  convention  which 
framed  the  Constitution,  intended  to  impose 
and  did  impose  certain  limitations  upon 
amendments  to  that  instrument,  which  must 
be  strictly  followed  before  the  same  can  be 
amended,  we  entertain  no  sort  of  doubt;  but, 
in  determining  whether  an  amendment  has 
been  properly  submitted  after  the  same  has 
been  ratified  by  the  requisite  majority  of  the 
vote  cast,  we  idiould  examine  into  the  matter 
of  the  spirit  and  according  to  the  rule  estab- 
lished by  this  court  in  the  case  of  Green  v. 
Weller,  32  Miss.  664,  in  which  Judge  Handy, 
speaking  for  the  court,  said:  'There  is  noth- 
ing in  the  nature  of  the  submission  which 
should   cause  the  free  exercise  of   it  to  be 
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obstructed,  or  that  [809]  could  render  it 
danj?prou8  to  the  stability  of  the  government, 
because  the  measure  derives  all  of  its  vital 
force  from  the  action  of  the  people  at  the 
ballot  box,  and  there  can  never  be  danger  in 
submitting,  in  an  establialied  form,  to  a  free 
people,  the  proposition  whether  they  will 
change  their  fundamental  law.  The  means 
provided  for  the  exercise  of  their  sovereign 
right  of  changing  their  Ck>n8titut:on  should 
receive  such  a  construction  as  not  to  trammel 
the  exeroise  of  the  right.  DiflicultieB  and  em- 
barrassments in  its  exercise  are  in  derogation 
of  the  right  of  free  government,  which  is  in- 
herent in  the  people.' " 

We  agree  with  the  sentiments  expressed  in 
that  part  of  the  Jones  Case  ancT  in  the  quota- 
tion from  Qreen  v.  Weller,  32  Miss.  650.  Sec- 
tion 273  of  the  Constitution,  as  above  said, 
should  be  strictly  followed,  before  the  Consti- 
tution can  be  amended.  The  object  and  pur- 
pose of  section  273  is  to  give  to  the  people  at 
the  ballot  box  the  free  exercise  of  their  rights 
to  adopt  or  reject  each  amendment  separately 
so  that  the  free  exercise  of  their  judgment 
may  not  be  obstructed  or  hampered  by  caus- 
ing them  to  have  to  adopt  or  reject  as  a  whole 
more  than  one  amendment  at  a  time.  Sec- 
tion 273  is  mandatory,  and  must  be  followed 
as  written.  I  shall  not  undertake  to  go  into 
all  of  the  authorities  cited  in  the  opinion  in 
the  Jones  Case.  Suffice  it  to  say  that,  after  a 
careful  examination  of  all  of  them,  the  amend- 
ments therein  upheld  were  wh^re  the  parts 
thereof  were  either  interdependent  the  one  on 
the  other,  or  so  interrelated  that  there  could 
be  no  sort  of  reason  for  the  adoption  of  one 
part  and  the  rejection  of  the  othei'.  I  un- 
hesitatingly say  that  every  authority  to  be 
found  in  the  books  bears  out  this  contention. 
On  the  other  hand,  let  us  examine  the  amend- 
ment here  in  question.  The  majority  opinion 
is  based  upon  the  idea  that  it  is  one  amend- 
ment, because  it  is  one  general  plan  or 
scheme  looking  to  a  more  direct  control  of 
legislation  "or  of  the  laws,  both  constitu'* 
tional  and  statutory,  by  which  they  are  to  be 
governed.''  [810]  This  opinion  admits  that 
they  are  laws  of  unequal  dignity,  and  that 
these  amendments  could  very  properly  be  sub- 
mitted separately,  but  nevertheless  that,  since 
they  are  laws,  section  273  was  not  violated, 
nor,  since  they  are  laws,  one  amendment  was 
sufficient.  Before  the  enactment  of  this 
amendment  under  consideration,  as  we  have 
above  stated,  the  only  way  the  Constitution 
could  be  amended  was  as  provided  under  sec- 
tion 273  of  the  Constitution.  This  being  true^ 
it  necessarily  follows  that  section  273  of 
the  Constitution  is  amended  with  reference  to 
constitutional  amendments  just  to  the  same 
extent  that  section  33  is  amended  with  ref- 
erence to  statutory  laws. 

In  the  broadest  sense  of  the  term  it  is  tnie, 
that  a   section   of  the   Constitution,    or   an 


amendment  thereto,  is  »  lav.    "A  CoBstifctt- 
tion  is  sometimes  defiaed  as  the  fundamental 
law  of  a   state,  containing  principles    upon 
which  the  government  is  founded,  regulating 
the  divisions  of  the  sovereign  powers,    and 
directing  to  what  persons  each  of  these  powers 
is  to  be  confided,  and  the  manner  in  >^hieh  it 
is  to  be  exercised.     Perhaps  an  equally  com- 
plete and  accurate  definition  would  be,   that 
body  of  rules  and  maxims  in  aceordanoe  with 
which  the  powers  of  sovereignty  are  habitual- 
ly exercised."    Cooley  on  Constitutional  Limi- 
tations, p.  4.     A  Constitution,  or  a   aection 
thereof,  however,  is  mueh  more  than  a  mere 
law;    "for  the   Constitution  of  the  state   i» 
higher  in  authority  than  any  law,  direction, 
or  other  made  by  any  body  or  any  officer  as- 
suming to  act  under  it,  sinca  such  body  or 
officer  must  exercise  a  delegated  authority, 
and  one  that  must  necessarily  be  aubservieni 
to  the  instrument  by  which  tiie  delegation  is 
made.     In  any   case  of   conflict  the    funda- 
mental law  must  govern,  and  the  act  in  con- 
flict with  it  must  be  treated  aa  of  no   legal 
validity."     Cooley   oa   Constitutional    Limi- 
tations, pp.  76,  77. 

In  speakinj|[;  of  our  Conatitntion,  Chief 
Justice  Whitfield,  in  his  able  opinion  in  the 
Powell  Case,  in  77  Miss.  [811]  643,  27  So.  927, 
48  Ii.R.A.  062,  has  the  following  to  say: 

"That  law  [Constitution]  reaohes  with  its 
protection  every  one  in  the  state.  Unlike  an 
act  of  the  legislature,  whidi  ihay  or  ma^y  not 
be  general,  its  effectiveness  is  universal,  its 
potency  reaches  in  its  power  the  territorial 
limita  of  the  whole  state  and  protects  all 
rights  of  life^  liberty,  and  property  there- 
under. This  charter  of  our  liberties,  this  ark 
of  the  covenant,  the  people  for  seventy-three 
years  had  said  should  not  be  touched  lightly 
or  carelessly  changed.*? 

A  Constitutibn  is  the  foundation  of  the 
government.  The  very  word  ^'coastitutioa" 
conveys  the  idea  of  stability  and  permanence 
While  it  may  be  amended,  these  ameadments 
are  seldom  necessary  and  very  generally  of 
doubtful  benefit.  A  Constitution  is  always 
the  protection,  of  the  minority  against  the  ma- 
jority. It  protects  all  of  the  people  against 
the  passing  prejudices,  passions,  fancies,  fads, 
and  follies  that  from  time  to  time  sweep  over 
the  country.  If  these  amendments  or  provi- 
sions are  to  be  put  upon  the  same  plane  with 
statutory  laws  then  the  stability  of  the  Con* 
stitution  is  done  away  with  and  lost,  and  s 
Constitution  becomes  merely  a  name.  As  is 
said  in  Cooley  on  Constitutional  LimitatioBi 
on  page  88: 

"A  principal  share  of  the  benefits  expeeted 
from  written  Constitutions  would  be  lost  if 
the  rules  they  established  were  so  flexible  as 
to  bend  to  circumstances  or  be  modified  by 
public  opinion.  It  is  with  special  reference 
ta  the  varying  moods  of  public  opinion,  and 
with  a  view  to  putting  the  fundamentals  of 
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govenunent  beyond  tbeir  control,  thai  these 
mstnunents  are  framed ;  and  there  can  he  no 
such  steady  and  impereeptible  change  in  their 
nilee  aa  inheres  in  the  principles  of  the  com- 
mon law.  Those  beneficent  maxims  of  the 
common  lav  which  guard  p«rson  and  property 
hare  grown  and  expanded  nntil  they  mean 
▼mstly  more  to  us  tiian  they  did  to  our  an« 
cestors,  and  are  more  minute,  particular,  and 
pervading  [812]  in  their  protections;  and  we 
may  eonfidently  look  forward  in  the  future 
to  still  further  modifications  in  the  direction 
of  improrement.  Public  sentiment  and  action 
effect  sueh  changes,  and  tiie  courts  recognize 
them;  but  a  court  or  legislature  which  ^ould 
allow  a  change  in  public  sentiment  to  in- 
fluence it  in  giving  to  a  written  Constitution 
a  eonstruction  not  warranted  by  the  intention 
of  its  founders,  would  be  justly  chargeable 
with  reckless  disregard  of  official  oath  and 
public  duty;  and  if  its  course  oould  become 
a  precedent,  these  instruments  would  be  of 
little  avail.  The  Violence  of  public  passion 
is  quite  as  likely  to  be  in  the  direction  of 
oppression  as  in  any  other;  and  the  necessity 
for  bills  of  rights  in  ovir  fundamental  laws 
lies  mainly  in  the  danger  that  the  legislature 
will  be  influenced,  by  temporary  excitements 
and  passions  among  the  people^  to  adopt  op- 
])re98ive  enactments.  What  a  court  is  to  do, 
therefore,  is  to  declare  the  law  as  written, 
leaving  it  to  the  people  themselves  to  make 
such  changes  as  new  circumstances  may  re- 
quire. The  meaning  of  the  Constituticm  is 
fixed  when  it- is  adopted,  and  it  is  not  different 
at  any  subsequent  time  when  a  court  Mas  oc- 
casion to  pass  upon  it.*' 

The  question  ^or  determination,  and  which 
has  not  been  passed  upon  by  any  other  court 
in  the  United  States,  is  whether  or  nnt  an 
amendment  to  our  Constitution  may  provide 
for  the  esMictment  of  statutory  laws  akid 
constitutional  amendments  in  one  amendment. 
It  is  a  cardinal  rule  of  construction,  in  con- 
struing written  instruments,  that  the  intent 
must  be  gathered  if  possible  from  the  entire 
instrument.  "It  is  therefore  a  very  proper 
rule  of  construction,  that  the  whole  is  to  be 
examined  with  a  view  to  arriving  at  the  true 
intention  of  each  part."  Cooley  on  Constitu-* 
tional  liimitations,  p.  91.  The  question  then 
presents  itself:  Did  the  makers  of  the  Consti- 
tution of  1890  treat  statutory  laws  and  sec- 
tions of  the  Constitution,  or  amendments  to 
the  Constitution,  as  being  generally  laws,  or 
as  kindred  subjects  or  as  being  interrelated  t 
The  word  '*law"  is  used  a  [613]  number  of 
times  in  different  sections  of  the  Constitution, 
and  whenever  used  it  means  either  an  act 
passed  by  the  legislature  or  refers  to  the 
common  law,  which  may  be  changed  by  the 
legislature.  In  no  instance  does  the  meaning 
of  the  word  "law"  in  the  Constitution  include* 
a  constitutional  enactment  of  anv  kind,  but 


means  a  law  that  may  be  passed  by  the  legis- 
lature. Therefore,  with  all  due  deference  to 
my  brethren  of  the  majority,  I  submit  that 
the  construction  that  they  here  say  is  liberal 
is  much  more  than  that,  that  they  have  out- 
Heroded  Herod  in  their  liberal  construction, 
which  here  amount  to  a  license.  Justice 
Story,  in  the  quotation  above  made,  says  that 
Constitutions  are  instruments  of  a  practical 
nature;  that  the  people  must  be  supposed  to 
read  and  understand  them  with  the  help  of 
common  sense.  Putting  this  common  sense 
construction  on  section  278  of  the  Constitu* 
tion,  it  simply  means  that  amendments  relat- 
ing to  different  subjects  which  are  independ- 
ent of  each  other  and  which  can  stand  alone, 
and  for  which  good  reasons  may  be  enter ^ 
tained  for  voting  for  one  and  voting  against 
the  other,  must  always  be  separately  submit- 
ted to  the  people  to  give  them  a  free  and  un- 
trammelled opportunity  to  exercise  the  privi- 
lege of  amending  their  Constitution  or  not  as 
they  see  fit.  The  construction  placed  upon 
this  amendment  by  the  majority  opinion  is 
not  such  a  conuncm  sense  construction.  All 
intelligent  laymen  recognize  a  wide  difference 
between  a  section  ol  the  Constitution  and  a 
statutory  law.  The  ccmstruetion  of  the  ma- 
jority, instead  of  being  a  liberal  construc- 
tion is -a  strained  one,  as  I  view  it. 

"In  construing  the  Constitution,  we  are  to 
resort  to  such  rules  as  would  aid  in  ^e  con- 
struction of  a^tatute,  keeping  always  in  view 
the  fact  that  while  statutes  descend  into  par- 
ticulars and  details,  Constitutions  deal  usual- 
ly in  generalities,  and  furnish  along  broad 
lines  t^e  f  rsunework  of  government.  In  Daily 
V.  Swope,  4T  Miss.  367,  it  was  said:  The 
Constitution  is  a  law,  differing  only  from  a 
statute  as'  it  Is  of  superior  and  paramount 
[814]  force,  irrepealable  by  the  legislature, 
and  whieh  prescribes  where  it  conflicts  with 
a  statikte.  Where  the  f ramers  of  the  Constitu- 
tion employ  terms  which,  in  legislative  and 
judicial  interpretation,  have  received  a  defi- 
nite meaning  and  application,  whieh  may  be 
more  restricted  or  general  than  where  em- 
ployed in  other  relations,  it  is  a  safe  rule  to 
give  to  them  that  signification  sanctioned  by 
the  legislative  and  judicial  use.^  To  find  the 
true  meaning  of  the  language  of  the  Consti- 
tution, we  are  to  look  to  the  existing  body 
of  the  law,  whether  common  or  statutory 
(Endlich  cm  Inter.  Stat,  section  620),  to 
former  Constitutions  (Allegheny  County  v. 
Gibson,  00  Pa.  St.  397,  36  Am.  Rep.  670), 
to  existing  evils,  to  the  objects  and  purposes 
to  be  accomplished,  and  to  the  remedies  in- 
tended to  be  provided  (Cooley  on  Const.  Lim. 
70;  People  v.  Chautauqua  County,  43  H.  Y. 
10;  Endlich  on  Inter.  Stat,  section  618).'' 

The  object  and  purpose  to  control  I^is- 
lation  was  completely  accomplished  by  the 
initiative-referendum    of    statutory    laws   in 
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this  amendment.  Entirely  separated  and 
altogether  independent  of  that  purpose,  and 
in  no  way  connected  with  the  control  of  statu* 
tory  laws,  was  the  second  amendment,  viz. 
giving  the  people  by  direct  vote  the  right  to 
pass  a  constitutional  amendment.  Many  good 
reasons  might  be  given  for  wanting  the  con* 
trol  of  statutory  laws,  and  at  the  same  time 
the  very  people  desiring  this  direct  control  of 
these  laws  could  give  excellent  reasons  why 
they  did  not  want  a  constitutional  amendment 
placed  upon  the  same  plane  or  parity  with  a 
statutory  law.  Tliey  could  give  many  good 
reasons  why  they  wanted  to  maintain  the 
permanency  and  stability  of  the  Constitution 
and  why  the  present  way  of  amending  the 
Constitution  should  in  no  way  be  altered  or 
changed.  The  right  to  control  statutory  law 
is  one  subject,  absolutely  disconnected  and 
independent  of  the  right  to  pass  constitu- 
tional amendments. 

The  majority  opinion,  in  concluding,  in  sub- 
stance says  that,  since  "all  political  power 
is  vested  in  and  derived  [816]  from  the 
people,"  that  no  new  power  was  conferred 
by  the  amendment  either  upon  the  legislature 
or  upon  the  people.  That  this  is  especially 
true  with  reference  to  section  273  of  the 
Constitution,  which  is  in  no  way  affected  by 
the  amendment  under  consideration.  Section 
33  provided  the  only  way  that  a  statutory  law 
could  be  passed.  Section  273  provided  the 
only  way  the  Constitution  could  be  amended. 
Under  the  present  amendment  section  33  is 
amended  by  giving  back  to  the  people  the 
power  to  initiate  statutory  laws.  Section  273 
of  the  Constitution  is  amended  by  providing 
an  additional  way  in  which  the  Constitution 
may  be  amended,  viz.  by  initiation  and  direct 
vote  of  the  people.  By  the  Bill  of  Rights, 
Sections  5  and  6  of  the  Constitution,  the 
political  power  is  vested  in  and  derived  from 
the  people  and  the  people  have  the  inherent 
right  to  regulate  the  government^  etc.  The 
power  to  pass  statutory  laws  was  by  them 
delegated  to  the  legislature  under  section  33 
of  the  Constitution  and  the  exclusive  manner 
in  which  the  Constitution  could  be  amended 
was  set  forth  in  section  273.  This  amendment 
amends  both  of  these  sections  and  provides  ad- 
ditional ways  in  each  instance.  If  the  amend- 
ment in  question  embodied,  in  addition  to  tite 
features  already  therein,  the  further  question 
that  none  but  red-headed  and  crosa-eved  men 
could  hold  office  in  the  state  of  Mississippi,  the 
liberal  eonstruction  of  the  Constitution  of  the 
majority  of  the  court  would  hold  this  amend- 
ment constitutional  because  it  related  only 
to  one  subject,  viz.  the  political  power  re- 
served in  the  people  mentioned  in  sections  5 
and  6  of  the  Bill  of  Rights.  If  a  municipal 
corporation  should  pass  an  ordinance  provid- 
ing that  animals  should  not  be  allowed  to  go 
at    large    in    the    mtmicipality,    under    the 


reasoning  of  the  majority  of  this  court,  man 
could  not  then  go  at  Jarge  within  the  city 
because,  under  this  liberal  construction,  man 
is  an  animal. 

In  conclusion  I  wish  to  say  that»   in  my 
opinion,   while  the  authorities  cited    in   the 
majority  opinion  and  cited  in  [816]  the  Jone^s 
Case  are   authorities   sustaining  the   conten- 
tion that  in  this  case  a  double  amendment 
was  submitted  as  one  and  for  that  reason  that 
it  is  unconstitutional,   at  the  same   time  I 
think  it  unnecessary  to  go  out  of  the  state  for 
authorities  to  sustain  the  unconstitutionality 
of   this   amendment.     The   public   policy   of 
Mississippi,  the  reasons  for  the  enactment  of 
the  Constitution  of  1890,  are  totally  different 
and  distinct  from  those  of  the  Western  States, 
whose  authorities  have  been   cited   in    these 
opinions.    The  reasons  that  existed  then  exist 
now.    It  is  true  they  are  dormant  but  that  is 
all.     These  reasons  made  it  imperative  that 
the  Constitution  ^ouM  be  as  nearly  perma- 
nent as  a  state  Constitution  may  be.     They 
made    it    necessary    that    this    Constitution 
should   be   made   difficult   to    amend.     They 
made  it  necessary  that  section  273  should  be 
strictly  complied  with  before  an  amendment 
could  become  a  part  of  it.    Being  conversant 
with  this  public  policy  and  these  reasons,  1 
wish  to  repeat  that  I  am  satisfied  beyond  aU 
reasonable  doubt  that  this  amendment  is  un- 
constitutional, and,   in  my  opinion,  the  ma- 
jority of  my  brethren  have  committed  a  rao^t 
grave  error  in  this  case. 

I  express  no  opinion  upon  the  otlwr  (pies- 
tions  presented. 

HoLDKiv,  J.  ((iMaenttM^).— The  importance 
of  this  case  prompts  me  to  state  the  reasons 
upon  which  I  base  my  dissent  from  the  opin- 
ion of  the  majority. 

1.  The  initiative  and  referendum  amend- 
ment is  void,  because  a  majority  of  the  quali- 
fied electors  voting  at  the  election  did  not 
vote  for  it.  Section  273  of  the  Constitution 
reads  in  part  as  follows: 

"If  it  shall  appear  that  a  majority  of  the 
qualified  electors  voting  shall  have  Toted  for 
the  proposed  change,  alteration,  or  amend- 
ment, then  it  shall  be  inserted  by  the  next  suc- 
ceeding legislature  as  a  part  of  this  Constitu- 
tion, and  not  otherwise." 

This  section  of  the  Constittidon  is  msn- 
datory,  and  provides  that  no  amendment  shall 
be  inserted  by  the  [817]  legislature  as  a  part 
of  the  Constitution  unless  it  shall  appear  that 
a  majority  of  the  qualified  electors  voting 
shall  have  voted  for  the  amendments  The 
authorities-  hold,  and  it  is  conceded  here  by 
all  parties,  that  a  noajority  of  the  electors 
voting  means  a  majority  voting  at  that  elec- 
tion, and  that  whether  an  amendment  to  the 
Constitution  has  been  adopted  by  the  required 
majority  of  voters  and  properly  inserted  in 
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the  Coostitutioii  by  the  legislature  is  a  ques- 
tion for  judicial  determinatioii,  and  that  the 
courts  may  look  to  the  official  returns  filed  in 
the  office  of  the  secretary  of  state^  and  from 
these  returns  may  take  a  judicial  notice  of  the 
result  of  the  election  as  shown  thereby.  State 
V.  Powell,  77  Miss.  543,  27  So.  927,  48  L.R.A. 
652;  Gottsl^in  ▼.  Lister,  88  Wash.  462,  153 
Pac.  595. 

In  the  case  before  ns  two  sets  of  returns 
were  filed  with  the  secretary  of  state  by  the 
election  commissioners.  The  first  set  was  in- 
complete, and  did  not  purport  to  show  the 
total  number  of  voters  cast  at  the  election, 
but  merely  showed  the  highest  vote  cast  for 
any  candidate  voted  for  at  the  election,  which 
showing  oould  not  reveal  definitely  the  total 
number  of  voters  voting  at  the  election,  be- 
cause the  highest  vote  cast  for  any  candidate 
or  measure  is  always  less  than  the  total  vote 
east  at  the  election  for  all  the  candidates  or 
measures  where  there  are  several  candidates 
snd  measures  on  the  ballot.  It  is  a  well- 
known  fact  that  a  considerable  percentage  of 
the  voters  do  not  vote  for  each  and  all  of  the 
men  or  measures  on  the  ballot;  and  so  it  ap- 
pears here  that  the  highest  vote  cast  for  any 
candidate,  according  to  the  first  returns,  was 
about  an  average  of  thirty-one  votes  less  in 
each  of  the  eighty  counties  than  the  total 
number  of  votes  cast  at  the  election  in  each 
county,  as  shown  by  the  amended  returns. 

When  the  incompleteness  and  incorrectness 
of  the  first  returns  appeared  to  the  secretary 
of  state,  he,  realizing  the  necessity  of  an 
ascertainment  of  the  total  number  of  votes 
east  at  the  election,  so  that  it  might  be  cor- 
rectly [818]  determined  whether  or  not  the 
proposed  amendment  had  received  a  majority 
of  the  votes  cast,  requested  of,  and  obtained 
from,  the  commissioners  of  election  in  all  the 
counties  amended  and  complete  returns,  certi- 
fying and  showing  the  total  number  of  votes 
cast  at  the  election,  as  shown  by  the  voting 
liBts  that  were  kept  by  the  election  officials, 
and  which  recorded  the  names  of  the  voters 
and  the  ballots  as  they  were  deposited  in  the 
ballot  box.  See  Report  of  Secretary  of  State, 
November,  1915,  pp.  76,  77;  State  v.  Pigott, 
07  Miss.  599,  54  So.  257,  Ann.  Cas.  19120 
1254;  State  ▼.  Powell,  77  Miss.  543,  27  So. 
927,  48  L.K.A.  652.  These  completed,  certi- 
fied, unquestioned,  and  undisputed  returns 
were  filed  with  the  secretary  of  state  within 
ten  days  after  the  election,  as  required  by 
law,  and  were  duly  submitted  to  the  legis- 
lature. These  returns  show  that  forty  thou- 
sand and  seventy  qualified  electors  voted  at 
the  election,  and  that  nineteen  thousand  one 
hundred  and  eighteen  electors  voted  for  the 
initiative  and  referendum  amendment,  which 
number  is  less  than  a  majority  of  the  total 
votes  cast  at  the  election.  Therefore,  it  ap- 
pearing that  the  amendment  did  not  receive 


"a  majority  of  the  votes  of  the  qualified  elec- 
tors voting*'  at  the  election,  it  could  not  be 
validly  inserted  by  the  legislature  as  a  part  of 
the  Constitution.  The  correctness,  regularity, 
and  l^[ality  of  the  amended  returns  certifying 
the  total  number  of  voters  voting  at  the  elec- 
tion is  not  contested  or  disputed,  except  by 
argument  based  upon  speculation  and  mere 
conjecture.  In  fact,  these  returns  are  the 
only  returns  that  attempt  or  purport  to  show 
the  total  number  of  votes  cast,  and  they  being 
the  best  evidence,  and  in  fact  the  only  positive 
and  conclusive  evidence,  as  to  the  material 
question  of  the  total  number  of  voters  voting, 
they  must  govern  and  settle  the  question,  and 
establish  the  truth  to  be  that  forty  thousand 
and  seventy  votes  were  cast  at  the  election; 
and  this  being  true,  the  amendment  failed. 

[819]  In  the  Jones  Case,  106  Miss.  522,  64 
So.  241,  the  court  acted  upon  returns  there 
which  did  not  purport  to  show  the  total  num- 
ber of  votes  cast,  but  it  acted  upon  the  pre- 
sumption that  the  total  number  of  votes 
shown  to  have  been  east  for  the  candidate 
receiving  the  highest  vote  was  the  total  num- 
ber of  votes  oast  at  the  election.  This  is  an 
unsatisfactory  standard,  but  the  court  had 
no  other  in  that  case.  But  in  the  ease  before 
us  now  we  have  the  complete  and  correct  re^ 
turns  which  show  definitely  and  positively 
the  total  number  of  votes  east,  according  to 
the  records  kept  by  the  officials  holding  the 
election. 

The  effort  of  majority  opinion  to  discredit 
or  undervalue  these  amended  and  complete 
returns  can  find  no  support  in  reason  or  au- 
thority. The  certified  voting  list  showing  the 
registration  of  the  names  of  the  voters  and 
that  they  voted  by  putting  their  ballots  in  the 
box,  is  presumptive,  and  even 'conclusive,  evi- 
dence of  the  total  number  of  votes  cast  at  the 
election,  and  should  prevail,  unless  the  pre- 
sumption is  rebutted  and  overcome  by  evi- 
dence of  the  contrary.  Board  of  Trustees  v. 
Sumner  County  High  School,  61  Kan.  796, 
60  Pac.  1057;  People  v.  Ruyle,  01  111.  628; 
15  Cyc.  376.  Nothing  is  shown  here  to  dis- 
credit or  impeach  the  truth  of  the  amended 
returns.  It  therefore  appears  beyond  a  rea- 
sonable doubt  that  the  amendment  did  not 
receive  a  majority  of  the  votes  cast  at  the 
election. 

I  do  not  know  what  the  legislature  thought 
about  this  amendment  when  they  passed  the 
resolution  inserting  it  into  the  Constitution. 
I  can  only  judge  from  the  language  used  in 
the  resolution.  There  were  nine  constitu- 
tional amendments  voted  upon  at  the  same 
election,  and  afterwards  inserted  into  the 
Constitution  by  the  legislature  at  the  same 
session  of  1916.  One  of  these  nine  amend- 
ments was  the  initiative  and  referendum 
amendment  here  involved.  All  of  the  other 
eight  amendments,  except  one,  received  more 
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than  twenty  thousand  and  thirty-wX  votes,  a 
majority  of  the  votes  cast,  according  [820]  to 
the  amended  returns,  the  only  returns  that 
even  attempted  to  show,  and  did  show,  the 
actual  total  vote  cast,  and  the  legislature 
adjudicated  and  certified  the  fact,  in  the  reso- 
lutions inserting  these  other  eight  amend- 
ments, in  the  following  language: 

"And  as  appears  from  the  returns  thereof, 
duly  made  to  the  secretary  of  state,  a  ma- 
jority of  the  qualified  electors  voting  thereat 
voted  in  favor  of  the  said  amendment."  Acta 
of  1916,  p.  218. 

It  is  seen  that  the  legislature  adjudged 
and  certified  the  important  fact  that  these 
eight  amendments  received  a  majority  of  the 
votes  cast  as  required  by  section  273  of  the 
Constitution,  and  tliey  had  no  trouble  in  ad* 
judicating  this  fact  because  these  eight 
amendments,  except  one  had,  as  a  matter  of 
fact,  received  a  majority  of  the  forty  thousand 
and  seventy  votes  cast  at  the  elation,  and 
tlie  decree  of  this  fact  by  the  legislature  was 
proper,  and  should  forever  preclude  inquiry 
as  to  matters  behind  it.  But  when  the  legis- 
lature resolved  to  insert  the  initiative  and 
referendum  amendment,  here  in  question,  ob^ 
serve  what  they  said  in  this  resolution,  which 
I  quote  as  follows: 

''As  appears  from  the  returns  duly  made  to 
said  secretary  of  state,  nineteen  thousand,  one 
hundred  and  eighteen  votes  were  cast  in  favor 
of  said  amendment,  and  eight  thousand,  seven 
hundred  and  eighteen  votes  were  east  against 
said  amendment.  Therefore,  be  it  resolved," 
etc.    Acts  1916,  page  219. 

It  seems  that  the  l^islature  was  careful  to 
avoid  adjudging  and  certifying  that  this 
initiative  and  referendum  amendment  had  re* 
ceived  a  majority  of  the  votes  cast  at  the  elec- 
tion, but  they  inferentially  negatived  the  fact* 
They  did  not  even  attempt  to  say  how  many 
votes  were  cast,  but  leave  the  reader  to  infer 
what  he  will  for  himself.  And  we  are  asked 
to  certify  a  fact  which  the  legislature  refused 
to  do.  I  cannot  consistently  do  so.  Why  did 
they  not  certify  in  this  resolution,  as  they 
had  in  the  other  eight  resolutions,  that  the 
amendment  received  [821]  a  majority  of  tlie 
votes  cast  at  the  election?  This  court  has 
often  held  that  boards  of  supervisors  in  minor 
matters  before  them  must  adjudicate  and 
i!ertify  upon  their  minutes,  certain  facts  in 
order  to  give  validity  to  their  actions.  All 
will  no  doubt  agree  that  the  legislature  either 
did  not  believe  this  amendment  had  received 
the  constitutional  majority  at  the  polls,  or 
they  seriously  doubted  it,  and  yet  they  in- 
serted it  in  the  face  of  section  273,  which  is 
mandatory  and  imperative,  and  which  so 
clearly  prohibits  the  insertion,  unless  it  shall 
conclusively  appear  that  the  amendment.,  re- 
ceived a  clear  majority  of  the  votes  cast  at 
the  election.     And  the  majority  decision  of 


this  court  is  now  giving  judieial  sanetion,  in 
my  judgment,  to  this  violation  of  the  Consti- 
tution. 

2.  I  am  equally  certain  that  the  initiative 
and  referendum  amendment  to  the  Constitu- 
tion is  invalid^  for  the  reason  that  it  'was  not 
properly  submitted  to  the  voters,  as  required 
by  section  273  of  the  Constitutioiiy  which 
reads  in  part  as  follows: 

"And  it  more  than  oae  amendment  shall  be 
submitted  at  one  time,  they  shall  be  submit- 
ted in  such  manner  and  term  that  the  people 
may  vote  for  or  against  each  amendment 
(separately." 

I  think  that  the  amendment  as  submitted 
contains  more  than  one  subject,  or  purpose, 
and  is  thei^efore  ilot  one  single  amendment, 
which  should  have  been  submitted  separately. 

The  majority  opinion  relies  upon  the  Jones 
Case,  supra,  for  its  support,  and  I  accept  that 
decision  as  being  correct,  and  I  propose  to  fol< 
low  it  as  the  law  in  this  state  in  discussing 
the  questions  involved  in  this  case.  The 
principle  announced  in  the  Jones  Case,  which 
I  quote  from  that  opinion,  is  as  follows: 

''In  order  to  constitute  more  than  one 
amendment,  the  proposition  submitted  must 
relate  to  more  than  one  subject,  and  have  at 
least  two  distinct  and.  separate  purposes,  not 
dependent  upon  or  connected  with  each 
other." 

[822]  This  is  a  sound  rule,  and  it  was  ap- 
plied in  the  Jones  Case  by  extreme   liberal 
construction ;  but  my  brethren  here  make  the 
plain  mistake  of  applying  that  principle  to  a 
problem  quite  different  from  that  presented 
in  the  Jones  Case.    The  trouble  is  not  with  the 
principle  announced,  but  the  error  lies  in  ita 
application.    The  amendment  involved  in  the 
Jones  Case  was  an  amendment  of  section  153 
of  the  Constitution,  which  provides  that  the 
judges   of   the   circuit   and   chancery    courts 
shall  be  elected  instead  of  appointed,  as  pro- 
vided by  this  Hingle  section  153  before  amend- 
ed.   The  amendment  there  was  of  one  section 
of  the  Constitution  and  dealing  with  one  sub- 
ject, viz.  niai  prius  courts,  or  judges  of  courtB 
of  original  and  concurrent  jurisdiction.    The 
Constitution     treated     is     as     one     subject. 
Though   separated  in  the  administration  of 
their  respective  functions  in  this  state,  either 
court  could  hear  and  determine  all  matters 
within  their  req[)ective  original  jurisdictions 
— ^and  this  is  done  in  some  states — if  one  or 
the  other  court  were  aholished.    The  purpose 
there  was  to  change  the  Constitution  so  ^st 
this  particular  part  of  the  judiciary,  treated 
as  one  subject  in  one  section,  would  be  elec- 
tive, instead  of  apppintive,  thereby  prescrib- 
ing a  harmonious  scheme  of  eleetiiig  these 
fim  priua  judges,  with  similar,  originlil,  and 
concurrent  jurisdictional  powers. 

But  the  case  at  bar  is  radically  different 
Here   the   amendment  submitted   and   voted 
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upon  as  one  amefndment  eon  tains  tkree  dis- 
tinct snbjccts,  or  powers,  or  purposes^  to  wit: 
First,  the  right  by  petition  of  six  thousand 
voters  to  refer  any  legislative  act  to  the 
people  for  approval  or  rejection;  second,  the 
right  of  seven  thousand  five  hundred  voters  to 
propose  any  measure  by  initiative  petition  to 
the  people  for  adoption  or  rejection;  third, 
the  word  "measure"  meaning  any  constitu- 
tional amendment  or  legislative  measure,  bill, 
or  statutory  law,  it  provides  for  amendment 
of  the  Constitution  by  initiative  petition.  Ift 
the  Jones  Case,  supra,  this  court  said, 
[823]  in  substance,  that  if  the  proposition 
submitted  related  to  more  than  one  subject, 
and  to  separate  purposes  ilidependent  of  each' 
other,  then  it  was  imperative  under  the 
Constitution  that  the  matters  be  submitted 
separately. 

Is  there  more  than  one  subject,  or  one 
purpose,  embraced  in  the  proposition  submit* 
ted  in  the  case  before  ust  That  there  is  mors* 
than  one  subject  here  must  clearly  appear  toi 
the  mind  of  the  weil-Seasoned  lawyer.  It 
deals  with  section  88  of  the  Constitution  by 
changing  the  exclusive  method  of  enacting 
statutory  law  by  the  legislature,  subject  to 
the  veto  pow^  of  the  (Governor;  and  it  deals 
with  section  273  of  the  Constitution,  a  differ- 
ent section  in  a  different  article  from  sectioii 
83,  and  changes  the  exclusive  method  pre- 
scribed there  of  amending  the  Censtitution, 
and,  in  effect  strikes  down  the  safeg^nards 
there  provided.  Therefore  the  amendment  rcH 
lates  to  at  least  two  subjects :  The  enactment 
or  repeat  of  statutory  law;  and  the  change 
or  amendment  of  Constituti<mal  law. 

Tliat  there  is  a  clear  difference  between  a 
statutory  provision  and  a  constitutional  pro-' 
vision,  I  have  no  doubt  Whatever.  The  dis- 
tinction between  the  two  is  a  matter  of  legal 
and  judicial  history.  From  time  immemorial 
they  have  been  treated  as  separate  and  dis- 
tinct in  character  and  dignity  by  the  makers 
and  expounders  of  the  law.  Should  you  say 
that  there  is  no  difference  between  the  two, 
you  then  put  them  upoii  a  parity,  and  dispute 
the  necessity  and  wisdom  of  any  Constitution 
at  all.  Constitutions  are  made  by  the  people, 
and  are  basic  rules,  and  the  supreme  law  of 
the  land.  Statutory  law  is  enacted  by  the 
legislature,  within  the  limits  and' powers  pre- 
scribed  and  conferred  by  the  Constitution. 
But  my  brethren  say  that  the  two  matters 
or  subjects  are  but  one  subject  in  fact;  that 
is,  "law,"  statutory  and  constitutional.  This 
reasoning  is  unsound,  and  finds  no  supporting 
authority  outside  the  minds  of  my  learned 
associates.  To  illustrate  the  error  they 
make :  If  you  speak  of  a  humming  bird  and 
an  eagle,  you  would,  [824]  in  a  sense,  speak 
of  the  same  subject,  vi*.  "birds,"  "fowls  of 
the  air;**  but  a  clear  difference  exists  between 
the  two  kinds  of  birds.  Here  there  are  two 
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subjects  of  ''laws^'-^not  one  dngle  rabjeet  of 
"laws,"  but  two  subjects  of  "laws,"  discon- 
nected with  and  independent  of  each  other. 

The  amendment  has  more  than  one  distinct 
and  separate  purpose.  Its  purpose  was  to  do 
three  separate  and  distinct  things,  viz.:  To 
provide  a  referendum  t»  approve  or  reject  the 
legislative  acts;  second,  to  provide  that  laws- 
may  be  proposed  and  adopted  by  initiative 
petition;  and,  thiikl,  to  provide  that  the 
Constitution  may  be  changed  or  amended  by 
initiative  petition  of  a  different  number  of 
voters  than  is  required  for  <>th«r  initiative 
and  referendum  petitions — thus  showing  the 
distinction  in  the  different  anbject-matters. 
None  of  these  three  subjects  are  c^nected 
with,  or  dependent  upon,  the  other,  but  they 
are  separate  and  distinct  from  eaieh  other, 
and  may  stand  alone;  therefore  the  amend- 
ment here  submitted  contains  at  least  two,  if 
not  three,  amendments  that  should  have  been' 
submitted  separately^  The  voter  might  favor 
one,  or  even  tw6,  of  these  amendments,  and 
wiidi  to  reject  the  other ;  but  he  must  take  or 
rejeet  all  or  none,  because  he  is  denied  hie 
constitutional  right  to  vote  on  the  amend- 
ments separately^  Some  voters  might  think 
the  referendum  is  a  good  law  for  the  purpose 
of  a  check  or  veto  power  against  undesirable 
legislation;  while  others  may  believe  that 
amending  the  Constitution  by  initiative  ]|»eti- 
tion  of  a  small  per  centum  of  the  people 
thereby  subjecting  the  Constitution  to  change 
by  political  waves,  or  the  fanciful  whims  of  a 
few  people,  is  not  wise  or  desirable.  There- 
fore the  people  should  be  permitted  to  vote 
on  the  amendments  separately. 

In  the  Powell  Case,  supra,  the  court, 
through  Chief  Justice  Whitfield,  said : 

"Whether  an  amendment  is  one  or  many 
clearly  must  depend  upon  the  nature  of  the 
subject-matter  covered  [829]  by  the  amend- 
ment. If  the  propositions  are  separate^  one 
in  no  manner  dependent  upon  the  other,  so 
that  a  voter  .may  Intelligently  vote  lor  one 
and  against  the  other,  one  being  able  to  stand 
ahme,  disconnected  wholly  from  the  others, 
then  such  amendments  are  many,  and  not  one, 
are  severable,  and  not  a  unit,  are  complete 
each  in  itself,  and  not  each  a  part  of  an  inter^ 
dependent  scheme." 

While  it  is  true,  in  a  broad  and  general 
sense,  constitutional  provisions  and  statutory 
enactments  are  *iaws,"  they  are  treated  as 
different  subjects,  as  distinct  subjects,  both 
by  the  law  writers  and  by  the  courts.  They 
are  both  laws,  but  one  is  the  supreme  law,  the 
organic  law,  superior  to  legislatures  creating 
them,  and  limiting  and  defining  their  powers. 
It  is  true  that  the  people,  in  promulgating  the 
Constitution,  provided  for  its  amendments, 
which  amendment  must  be  by  the  people;  but 
in  the  article  on  the  subject  we  have  sur- 
rounded the  subject  with  safeguards  and  diffi- 
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culties,  and  this  was  done  advisedly  and  for 
a  very  vital,  purpose.  In  the  Jones  Case, 
supra,  the  court  said: 

"Hie  evident  purpose  of  this  section  [refer- 
ring to  section  273  of  the  Constitution]  is  to 
exact  the  submission  of  each  amendment 
to  the  Constitution  on  its  merits  alone,  and 
to  secure  the  free  and  independent  expression 
of  the  will  of  the  people  as  to  each.  The  im- 
portance of  this  cannot  be  too  strongly 
stated." 

Again,  it  is  said  in  the  Jones  Case: 

"That  the  people  of  the  fetate,  acting 
through  the  constitutional  convention  which 
framed  the  Constitution,  intended  to  impose 
and  did  impose  certain  limitations  upon 
amendments  of  that  instrument  which  must 
be  strictly  followed  before  the  same  can  be 
amended,  we  entertain  no  sort  of  doubt." 

Following  the  rule  laid  down  in  the  Jonea 
Case,  and  applying  the  principle  announced 
there,  it  is  not  difficult  to  become  thoroughly 
convinced  that  there  .is  a  marked  difference 
between  this  case  and  the  Jones  Case, 
[826]  and  that  the  case  before  us  now  does 
not  come  within  the  rule  or  principle  an- 
nounced by  Justice  Sexton  in  the  Jones  Case. 

3.  In  speaking  of  the  importance  and 
necessity  of  the  Constitution  being  difficult  to 
change,  and  the  desirability  that  it  be  a 
permanent  instrument,  Justice  Whitfield,  in 
the  Powell  Case,  supra,  77  Miss,  at  Page  573, 
27  So.  938,  48  L.R.A.  652,  says: 

"The  significant  fact  thus  stands  out,  like 
a  mountain  in  the  landscape,  that  for  the 
whole  period  of  time  from  1817  to  1890,  the 
Constitution  of  the  state  having  been,  four 
times  changed  during  such  period,  a  period 
of  seventy-three  years  of  state  history,  the 
people  of  this  state,  speaking  through  their 
sovereign  instrument,  the  Constitution,  had 
uniformly  declared  that  no  majority  of  elec- 
tors less  than  a  majority  of  those  voting  for 
members  of  the  legislature  (which  election 
would  bring  out,  it  was  presumed,  the  largest 
number  of  electors),  should  avail  to  change 
the  organic  law  of  the  land.  That  law  reachea 
with  its  protection  every  one  in  the  state. 
Unlike  an  act  of  the  legislature,  which  may 
or  may  not  be  general,  its  effectiveness  is  uni- 
versal, its  potency  reaches  in  its  power  the 
territorial  limits  of  the  whole  state  and  pro- 
tects all  rights  of  life,  liberty  and  property 
thereunder.  This  charter  of  our  liberties, 
this  ark  of  the  covenant,  the  people  for 
seventy-three  years  had  said  should  not  be 
touched  lightly  or  carelessly  changed." 

The  views  of  Justice  Smith,  in  Dant%ler 
Lumber  Co.  v.  State,  97  Miss.  356,  53  So.  1, 
are  valuable  on  this  subject.  Here  is  what 
he  said:  "It  is  true  that  Constitutions  may 
be  amended;  but  it  is  also  true  that  this  can 
be  done  only  with  great  difficulty,  and,  more- 
over,  frequent  changes   in   the   fundamental 


law  of  a  state  are  not  desirable.  But,  be 
that  as  it  may.  Constitutions  must  be  con- 
strued upon  the  theory  that  they  were  in- 
tended to  last  for  all  time  The  Supreme 
Court  of  the  United  States  long  since  has 
said,  in  Martin  v.  Hunter,  1  Wheat.  304,  4  U. 
S.  (L.  ed.)  97,  that  the  Constitution  was  not 
intended  to  provide  [827]  merely  for  the 
exigencies  of  a  few  years,  but  was  to  endure 
through  a  long  lapse  of  ages." 

The  majority  opinion  of  this  court,  uphold- 
ing the  initiative  and  referendum  amendment 
to  the  Constitution,  practically  abolishes 
representative  state  government,  and  places 
constitutional  amendments  on  a  parity  with 
ordinary  statutes  in  Mississippi.  In  effect^ 
the  strength  and  dignity  of  the  Constitution 
as  a  system  of  basic  law,  and  its  permanency 
as  a  charter  of  liberty  and  equality,  protect- 
ing the  weak  i^ainst  the  strong,  the  minority 
against  the  majority,  and  preserving  a  gov- 
ernment by  the  white  man,  is  seriously  im- 
paired, Such  was  not  the  public  policy  of 
qur  state,  nor  the  expectaticm  of  the  wise 
constitution  makers  when  they  framed  it. 
These  public  benefactors  would  hardly  believe 
that  the  Constitution  they  wrote,  and  which 
has  withstood  all  assaults,  and. has  been  fol- 
lowed by  the  Southern  States  as  a  model  of 
ingenuity  and  wisdom,  would  so  soon  be 
changed  by  amendment,  so  as  to  destroy  ita 
purpose  and  policy.  But,  of  course,  changing 
or  altering  the  Constitution  is  permissible 
under  its  own  provisions,  and  if  it  be  the  wish 
of  the  people  that  it  be  changed,  then  no  man 
should  complain;  for,  after  all,  the  people  are 
the  government,  and  should  have  the  supreme 
right  and  power  to  control  it,  either  directly 
or  indirectly,  as  they  may  prefer,  and  this  in- 
herent right  cannot  be  taken  away  nor  sur- 
rendered, except  by  the  people  themselves. 
But  when  the  people  speak  through  their 
Constitution,  and  provide  a  plan,  positive, 
and  exclusive  method  of  changing  or  amend- 
ing it,  that  method  should  be  followed  as  pre- 
scribed, for  it  is  unquestioniibly  true  that 
the  command  of  the  Constitutipn  is  but  the 
voice  of  the  people  speaking  through  their 
oi^anic  charter. 

In  the  case  before  us  the  method  prescribed 
by  the  people,  through  their  Constitution,  for 
amendment  thereof,  was  not  followed,  but  the 
positive  directions  of  the  Constitution  on 
that  subject^  in  my  judgment,  were  ignored 
and  flagrantly  violated;  and  as  a  result  of 
this  [828]  erroneous  decision,  the  Constitu- 
tion, the  rock  of  the  fathers,  may  now  be 
easily  changed,  or  repealed,  by  the  method 
provided  in  the  crude  and  defective  initiative 
and  referendum  amendment  here  in  question. 
That  sacred  instrument,  which, has  so  long 
been  regarded  as  a  monument  to  the  wisdom 
and  patriotism  of  the  great  minds  that  framed 
it,  some  of  whom  have  passed  to  the  Great 
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B^ond,  Is  now  Btripped  of  its  dignity  and 
stability  and  put  upon  equal  terms  with  the 
ordinary  legislative  act,  and  that,  too,  with- 
out giving  the  people  a  chance  to  vote  on  It 
separately,  and  without  adopting  it  by  a 
majority  vote,  as  required  by  the  people  In 
spewing  through   their   Constitution. 

KOTB. 

A  constitutional  provision  that  a  statute 
shall  embrace  but  a  single  subject  is  ordi- 
narily held  not  to  apply  to  legislation  pro- 
posing a  constitutional  amendment.  See  the 
note  to  Cooney  v.  Foote,  Ann.  Cas.  191 GB 
1001.  Accordingly  while  the  legislature  may 
not  submit  an  entire  new  eonstitniion  (dee 
the  note  to  Ellingham  v.  Dye,  Ann.  Cas.  1915C 
200)  it  need  not  confine  a  proposed  constitu- 
tional amendment  to  a  single  subject  unless 
the  constitution  expressly  so  requires.  Such  a 
requirement  is  applied  in  the  reported  case, 
the  court  holding  that  the  initiative  and  the 
referendum  are  so  closely  connected  as  to 
form  but  a  single  plan  of  popular  legislation, 
and  that  accordingly  an  amendment  provid- 
ing for  both  embraces  but  a  single  subject. 
It  is  also  held  that  the  initiative  and  referen- 
dum provision  under  consideration  applies  t6 
the  amendment  of  the  constitution  as  well  as 
to  the  enactment  and  repeal  of  statutes.  The 
construction  of  initiative  or  referendum  pro- 
visions in  a  constitutional  statute  or  munici- 
pal charter,  including  the  effect  on  sudi  a 
provision  of  general  coBstitutional  limitatioi^ 
is  discussed  in  the  note  to  State  ▼.  Olavsen, 
Ann.  Cas.  1916B  810. ' 
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Meelftaaiofl'  Idems  —  Property  Sii1i|ect  <— 
Homestead  Svbseqtieiitlsr  Declared. 

Const,  art.  19,  provides  that  the  legislature 
shall  protect  from  forced  sale  a  certain  por- 
tion of  the  homestead  and  other  property  of  all 
heads  of  families.  Rem.  &  Bal.  Code,  §  528  et 
seq.,  in  general  execute  such  constitutional 
provision,  but  section  533  subjects  the  home- 
stead to  the  satisfaction  of  mechanics'  liens  on 
the  premises.  A  house  was  built  for  defend- 
ants, and  they  did  not  claim  a  homestead 


therein  until  after  materials  had  been  fur- 
nished. It  is  held  that  the  subsequent  declara- 
tion of  homestead  by  the  owners  could  not  pre- 
clude the  prior  rights  of  the  materialmen. 
[See  note  at  end  of  this  case.] 


An  owner  cannot,  by  filing  a  homestead 
declaration,  cut  oif  the  right  of  a  material- 
man, whose  material  is  then  in  the  building, 
to  perfect  his  lien  subsequently  by  filing  the 
required  notice  within  the  statutory  time. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule  that  a  homestead  exemption  m^y 
be  claimed  at  any  time  before  execution, 
though  applicable  to  sales  under  execution 
to  satisfy  personal  judgments,  which  are  gen- 
eral- liens,  has  no  application  to  a  sale  of 
property  to  satisfy  specific  mechanics'  liens 
against  it,  foreclosure  and  sale  in  su<!h  cases 
being  in  rem;  and,  where  meohanicB'  liens 
against  a  house  accrued  upon  the  furnishing 
of  materials,  they  cannot  be  precluded  by  the 
owner's  subsequent  declaration  of  homestead. 

[See  note  at  end  of  this  case.] 

Homesteads  •*-  Seleetioa  —  ftuAoieiiey 
of  Declaration. 

Under  Rem.  &  Bal.  Code,  §§  558-560,  pro- 
viding that  in  order  to  select  a  homestead 
the  husband  or  other  head  of  a  familv  must 
execute  and  acknowledge  a  declaration  of 
homestead,  and  file  the  same  for  record,  which 
must  contain  a  statement  showing  certain  re- 
quired matters,  and  that  such  declaration 
must  be  recorded  in  the  office  of  the  auditor 
of  the  county  in  which  the  land  is  situated, 
there  ca»  be  no  bomeetead  right  in  any  Ape- 
cific  property  until  it  is  selected  and  tuch 
selection  evidenced  in  writing  and  recorded 
as  provided.  ^ 

Meeliamieii*  Lieas  —  Bstablishmeat  — 
Xeeessairar  Parties  —  Gemeral  Coa- 
traet«ir. 

Under  Rem.  &.  Bal.  Code,  §  1129,  providing 
that  every  contractor  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  the 
establishment  of  mechanics'  liens,  in  a  suit 
to  foreclose  mechanics'  liens  the  general  con- 
tractor who  acted  for  defendant  owner  in 
building  the  house  is  not  a  necessary  party 
defendant. 

Koii.1oinder  of  Parties  —  Waiver. 

Where  defendant  owners,  in  a  suit  to  fore- 
close mechanics*  liens,  allowed  the  trial  court 
to  proceed  without  requesting,  until  the  end 
of  trial,  that  their  general  contractor  be  made 
a  party  defendant,  any  right  they  had  to 
insist  upon  such  joinder  is  waived. 

Hotloe  of  liea  —  Saffieienoy  of  Mail- 
ing ^  Inoorreet  Address. 

Under  Laws  1911,  p.  376,  providing  that 
every  person  furnishing  materials  to  ^  used 
in  construction  work  shall,  within  five  days 
of  delivery,  deliver  or  mail  to  the  owner  a 
notice  in  writing  claiming  a  lien>  and  that 
no  materialman's  lien  shall  be  enforced  un- 
less  the  provisions  of  the  act  have  been  com- 
plied with,  where  a  materialman  mails  its 
notice  to  the  owner  at  "6519  First  Avenue 
Northeast,  City,"  his  correct  address  being 
1619  Fifteenth  Avenue  Northeast,  City,  the 
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post  office  authorities  correcting  the  address 
and  the  notice  being  received  by  defendant  in 
due  course,  there  is  a  compliance  with  the 
statute. 

Contents    of   Votiee   ^   Description    of 
Property. 

Under  Laws  1911,  p.  376,  providing  that  a 
materialman,  to  claim  a  lien,  must  give  no- 
tice to  the  owner  that  he  is  furnishing  mate- 
rials and  that  a  lien  may  be  claimed,  where 
a  materialman  stated  in  its  notice  that  it 
was  furnishing  material  upon  "lot  12,  block 
1,  Thompson's  University  Add.,"  the  descrip- 
tion being  sufficient  as  to  the  official  name  of 
the  lot  and  block,  except  that  the  name  of 
the  city  was  omitted,  the  notice  being  in  other 
respects  sufficient,  naming  the  contractor  to 
whom  the  materiarl  was  being  furnished,  such 
notice  is  sufficient,  since  the  statute  does  not 
require  that  the  premises  be  described  in  any 
particular  manner;  its  requirements  being 
satisfied  when  the  notice  is  sufficient  to  in-, 
form  one  of  ordinary  intelligence  to  what 
premises  it  refers. 

Same. 

Under  Laws  1911,  p.  876,  proTiding  that  A 
materialman,  to  claim  a  lien,  must  give  no- 
tice that  he  is  furnishing  materials  and  that 
a  lien  may  be  claimed,  where  a  materialman 
mailed  its  notice  to  the  owner  stating  that 
the  material  was  being  furnished  to  the  geit- 
eral  contractor  at  a  street  address  idiich  was 
correct,  except  that  it  failed  to  name  the  city, 
the  contractor  being  correctly  designated, 
such  lien  notice  is  sufficient,  as  it  manifestly 
referred  to  a  street  and  number  in  the  par* 
ticular  city  of  the  owner's  and  materialman's 
residence. 

Necessity  of  Notice. 

Where  material  is  furnished  for  a  building 
on  the  order  of  the  owner,  instead  of  the 
contractor,  formal  statutory  notice  to  such 
owner  is  not  &  condition  precedent  to  the 
materialman's  lien. 
Constmction      of     Notice      —     Person 

Claiming   I*ien. 

Under  Laws  1911,  p.  376,  providing  that  a 
materialman,  to  claim  a  lien,  must  give  no- 
tice to  the  owner  that  he  is  furnishing  mate- 
rials and  that  a  lien  ma^  be  claimed,  where 
a  contractor,  in  furnishing  materials  for  a 
house,  stated  in  its  lien  notice  to  the  owner 
that  the  material  had  been  ordered  by  the 
J.  T.  Plumbing  company  (a  company  other 
than  the  one  giving  notice),  such  notice  can- 
not be  made  the  basis  of  a  lien  claim  on  the 
part  of  such  plumbing  company,  whatever  the 
rights  of  the  copipany  which  served  the  no- 
tice might  be  thereunder,  although  the  stat- 
ute does  not  expressly  provide  that  the  lien 
which  may  be  claimed  in  pursuance  of  such 
notice  shall,  be  only  a  lien  by  the  person 
giving  it,  such  being  its  plain  spirit  and 
intention. 

SisAatnre  to  I«ien  Olaini. 

Under  Rem.  &  Bal.  Code,  §  1134,  prescrib- 
ing the  form  for  mechanic's  lien  claims,  a 
materialman's  claim  signed  "W.  Sc  R.,  Attor- 
neys for  Claimant,"  but  verified  by  the  claim- 
ant in  person,  he  signing  the  verification  at 
the  foot  of  the  notice  following  his  attorneys' 


signature,  is  a  sufficient  signing  of  the  notice 
by  him  and  a  sabstantial  compliance  with 
the  statute. 

Effect  of  Defects  in  Uea  Claim. 

Under  Rem.  A.  Bal.  Code,  §  1134,  providing 
that  the  lien  claim  may  be  amended  in  the 
foreclosure  action  as  other  pleadings  so  far 
as  third  parties  are  not  afiTected,  where  a 
mechanic's  lien  claim  read  that  the  claimant 
at  the  request  of  the  general  contractor,  com- 
menced to  perform  labor  upon  a  certain  lot, 
the  performance  of  which  labor  ceased  at  a 
certain  date,  stating  its  value,  and  that  for 
it  the  claimant  claimed  a  lien  on  the  prop- 
erty "herein  described"  for  a  certain  sum, 
such  claim  is  not  materially  defective;  the 
failure  to  claim  a  lien  on  the  improvement 
being  merely  an  amendable  delect, 

Objeotiom  to  Claiai  -^  General  Olbjee- 
tion. 

Where,  in  a  suit  to  foreclose  mechanics' 
liens,  the  owner's  counsel  objected  to  a  lien 
claim,  defective  in  that  it  did  not  claim  a  lien 
against  the  house  as  well  as  the  lot,  merely 
generally  by  desiring  an  exception  and  ad- 
ding, "An  exception  as  to  the  sufficiency  of 
the  description  and  the  signature,"  sueh  ob- 
jection is  not  sufficiently  specific  as  pointing 
out  in  what  particular  the  description  was 
defective  so  as  to  allow  amendment,  and  on 
appeal  the  claim  would  be  treated  as  amended. 

Xiienable  Itenis  ^  Cartage  of  MateriAla. 

^liere  material  was  to  be  furnished  on  the 
ground  at  the  place  of  construction,  the  ma- 
terialmen's small  items  for  cartage  are  prop- 
erly added  to  lien  claims  for  the  cost  of  the 
material  furnished. 

[Bee  Ann.  Cas.  1916E  1030.] 

Costs   «-   On   Appeal   ««  Or—otiom    of 
Tvtviai  Brror. 

Where,  in  a  suit  to  foreclose  mechanics' 
liens,  the  court  drew  a  memorandum  decision 
stating  the  amount  and  the  interest  to  which 
each  claimant  was  entitled,  in  which  the  in- 
terest allowed  was  slightly  excessive  because 
computed  from  the  time  of  furnishing  mate- 
rial, instead  of  from  the  time  of  filing  liens, 
and  ftirther  stating  that  the  case  would  be 
further  considered  as  to  any  daim  of  error  in 
the  opinion,  and  two  weeks  elapsed  before  the 
entry  of  final  decree,  w'lthout  objection  to  the 
erroneous  allowanee  of  interest,  the  error  is 
not  of  such  substantial  nature  as  to  warrant 
the  award  of  costs  on  appeal  to  defendant 
owner,  the  appellant. 

Same. 

Where  the  action  was  to  foreclose  mechan- 
ics' li^ns  on  a  homestead,  t^e  inadTertent  and 
erroneous  presence  in  the  decree  of  a  provi- 
sion that  the  purchaser  of  the  premises  at 
the  sale  should,  be  let  into  *  possession,  the 
error  not  being  claimed  )gy  defendcuit,  appel- 
lant, until  his  reply  brief  was  filed,  does  not 
entitle  him  to  his  costs  on  appeal  because 
of  the  modification  of  the  decree  correcting 
the  error. 

Appeal  and  Error  —  Scope  of  BoTlew 
•—  Questions  of  Faet. 

The  conclusions  of  the  trial  court  as  to 
matters  of  fact  will  not  be  disturbed  on 
appeal. 
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Appeal  Iram  Supwior  Court,  King  county: 
StfiTH,  Judge. 

ActioiL  by  Braoe  and  Hergert  Mill  Company 
et  al.,  plaintiffs,  againut  A.  S.  Burbank  et  al., 
defendants.  Judgment  for  plaintiffs.  De- 
fendants appeal.  The  fact*  are  stated  in  the 
opinion.    Mooifisd. 

Hamlin  d  Meier  for  appellants. 

Myers  d  Johnetone  for  respond^its  Brace 
and  Hergert  Mill  Company  and  Canal  Lum- 
ber Company. 

Willeti  d  Oleeon  for  respondent  Anderson 
and  Wheaton. 

Alfred  H.  Lwidin  for  respondent  Dull  Lum- 
ber and  Fuel  Company. 

Henry  W.  Luitg  and  George  W.  Bright  for 
respondent  Thorn  Plumbing  Company. 

IxtngfeUow  d  Fitzpatriek  for  respondent 
Mitchell. 

Eliaa  A.  Wright  and  Bam  A.  Wright  for 
respondent  Commercial  Sash  and  Door  Com- 
pany. 

J7.  Z>.  Allison  for  respondent  Green  Lake 
Hardware  and  Furniture  Company. 

Weter  d  Roberts  for  respondent  Chandler. 

Tharwald  Siegfried  for  respondent  Weasels. 

E.  H.  Kohlhase  for  respondent  Slocum. 

[358]  Pakkeb,  J. — ^This  action  was  com- 
menced by  the  plaintiff  Brace  &  Hergert  Mill 
Company,  seeking  foreclosure  of  a  lien  claimed 
by  it  upon  a  house  and  lot  owned  by  tlie 
defendants  in  Seattle,  for  material  furnished 
and  used  in  the  construction  [869]  of  the 
house.  After  the  commencement  of  the  ac- 
tion, others  becam^  parties  thereto  by  inter- 
Tcntion,  all  of  whom  also  seek  foreclosure  of 
their  liens  claimed  separately  by  them  upon 
the  house  and  lot  for  material  furnished  for, 
and  used  in  the  construction  of,  the  house  and 
for  labor  performed  thereon.  The  trial  re- 
sulted in  a  decree  foreclosing  eleven  of  the 
claimed  liens  as  prayed  for.  The  defendants 
have  appealed  therefrom,  claiming  error  in 
the  decision  of  the  trial  court  as  to  each  of 
the  claimed  liens  foreclosed. 

On  March  12,  1013,  the  defendant  A.  S. 
Burbank  entered  into  a  contract  with  the 
Modem  Bungalow  Company  by  which  it  was 
to  furnish  the  material  for  and  oonstruct  a 
dwelling  house  upon  a  lot  owned  by  him  and 
his  wife,  Ellen  Burbank,  as  their  community 
property,  for  which  the  Bungalow  Company 
was  to  be  paid  $3,750.  Tlie  construction  of 
the  house  was  accordingly  proceeded  with 
during  the  spring  and  summer  months  of 
that  year,  in  the  course  of  which  the  Bunga- 
low Company  incurred  indebtedness  to  the 
several  lien  claimants  for  materials  furnished 
and  used  in  the  construction  of  the  house 
and  for  labor  performed  thereon.  The  amount 
of  such  indebtedness  so  incurred  and  owing 
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to  each  claimant  is  not  in  dispute.  Tlie  ma- 
terial so  furnished  and  used  in  the  construc- 
tion of  the  house  and  the  labor  so  furnished 
thereon  was  all  furnished,  used  and  per- 
formed prior  to  the  first  day  of  August^  1913, 
so  that  not  later  than  that  date  each  of  the 
claimants  had  an  accrued  right  to  &  lien 
upon  the  house  and  lot,  if  at  all 

On  September  11,  1913,  appellant  A.  S. 
Burbank  duly  executed,  and  caused  to  be 
recorded  in  the  office  of  the  auditor  of  King 
county,  a  declaration  of  homestead,  in  pur- 
suance of  Rem.  &  Bal.  Code,  §§  659,  560  (P. 
C.  223,  §§  61,  63),  claiming  the  house  and 
lot  as  a  homestead.  Each  of  the  lien  claim- 
ants filed  for  record  in  the  office  of  the  audi- 
tor of  King  county  notice  of  claim  of  lien 
against  the  premises  within  the  time  pre- 
scribed by  law  following  the  furnishing  of 
the  materials  and  the  performing  of  the  la- 
bor, under  Rem.  [360]  &  Bal.  Code,  §  1134 
<P.  C.  309,  §  63).  Some  of  the  lien  notices 
were  so  filed  before  the  filing  and  recording 
of  appellants'  declaration  of  homestead,  and 
some  of  them  were  filed  thereafter,  but  all  of 
them  were  filed  within  the  time  prescribed  by 
law  as  a  prerequisite  to  the  commencement  of 
actions  to  foreclose  sucli  liens.  The  liens 
were  claimed  and  their  foreclosure  sought  be- 
cause of  the  default  of  the  Bungalow  Com- 
pany, as  contractor,  to  pay  for  the  materials 
so  furnished  and  work  so  performed.  These 
facts  are  undisputed  and  are  common  to  all 
of  the  claims  here  involved.  Other  fact»  will 
be  noticed  in  our  discussion  of  the  several 
questions  presented. 

Counsel  for  appellants  contend  tliat,.  to 
allow  foreclosure  of  these  liens  and  sale  of 
the  premises  in  satisfaction  thereof,  would  be 
in  violation  of  their  constitutional  right  of 
homestead  as  guaranteed  b3'  article  19  of 
our  state  constitution,  reading  as  follows: 

'*The  legislature  shall  protect  by  law  from 
forced  sale  a  certain  portion  of  the  homestead 
and  other  property  of  all  heads  of  families." 

The  argument  is,  in  substance,  that  the  leg- 
islature having  defined  the  homestead,  pro- 
vided the  manner  of  ijts  selection  and  for  its 
exemption  from  forced  sale,  in  general  terms 
by  the  act  of  1895,  in  accordance  with  this 
constitutional  provision  (Rem.  &  Bal.  Code, 
§  528  et  seq.  [P.  C.  223,  §  1],  Laws  of  1895, 
chap  64,  page  109,  no  exception  can  be  made 
to  such  exemption,  even  though  specified  in 
the  same  act  providing  for  the  exemption, 
and  even  though  the  constitutional  provision 
above  quoted  is  not  self -executing.  Upon 
this  ground  it  is  insisted  that  the  exception 
to  the  general  exemption  of  the  homestead 
by  §  5  of  that  act,  being  Rem.  &  Bal.  Code. 
%  533  (P.  C.  223,  §  19),  is  unconstitutional. 
That  section  reads: 

'The  homestead  is  subject  to  execution  or 
forced  sale  in  satisfaction  of  judgments  ob- 
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tained:  1.  On  debts  secured  by  mechanic^ 
laborer's,  materialmen's  or  vendor's  liens 
upon  the  premises.  2.  On  debts  secured  by- 
mortgages  on  the  [361]  premises  executed 
and  acknowledged  by  the  husband  and  wife  or 
by  any  unmarried  claimant." 

Numerous  decisions  of  the  courts  have 
been  called  to  our  attention  by  counsel  for 
appellants  touching  the  power  of  the  legis- 
lature to  make  exceptions  in  favor  of  certain 
classes  of  creditors  under  constitutional 
provisions  relating  to  homestead  exemptions, 
some  of  which  are  self -executing  and  some  of 
which,  like  ours,  are  not  self-executing. 
However,  in  the  light  of  the  fact  that  all  of 
the  lien  rights  here  involved  accrued  before 
the  filing  of  appellant's  declaration  of  home- 
stead, we  do  not  view  the  cause  as  present- 
ing, necessary  for  decision  here,  the  broad 
constitutional  question  suggested  by  counsel 
for  appellants;  in  any  event,  no  farther 
than  to  inquire  whether  any  constitutional 
right  of  the  appellants  would  be  violated  by 
a  judicial  sale  of  their  present  homestead  to 
satisfy  lien  rights  which  had  fully  accrued 
against  it  before  the  filing  of  their  declara- 
tion of  homestead.  The  real  question  is,  Can 
appellants,  under  the  guise  of  exercising 
their  homestead  right,  defeat  a  lien  right 
against  the  land  constituting  their  present 
homestead  accruing  at  a  time  when  such 
land  was  not  their  homestead — that  is,  be- 
fore they  had  filed  any  declaration  claiming 
it  as  a  homestead?  We  are  quite  unable  to 
underi^tand  that  appellants'  homestead  right, 
though  it  be  regarded  as  wholly  a  constitu- 
tional right,  can  be  invoked  to  defeat  prior 
lien  rights.  Whether  such  homestead  right 
when  once  attached  to  specific  land  would  pre- 
vent lien  rights  attaching  thereto  thereafter, 
is,  we  think,  quite  another  question. 

In  Parsons  v.  Pearson,  9  Wash.  48,  36  Pac. 
974,  this  court  held  that  a  mechanics'  lien 
accruing  against  premises  at  a  time  when 
the  owner  was  not  living  thereon,  though  in- 
tending to  claim  such  land  as  a  homestead, 
could  not  be  defeated  by  a  claim  of  homestead 
exemption  thereafter  made.  That  was  before 
the  act  of  1895  was  passed,  and  when  there 
was  no  statutory  method  for  identifying  or 
claiming  a  homestead,  the  then  existing 
statute  allowing  a  claim  of  its  exemption 
[362]  made  at  any  time  before  sale  on  exe- 
cution. At  page  51  of  the  opinion.  Judge 
Scott,  speaking  for  the  court,  observed: 

"Although  the  respondents  at  the  time  the 
contract  was  entered  into  intended  to  claim 
this  particular  real  estate  as  a  homestead, 
and  did  claim  it  as  such,  there  was  nothing 
to  prevent  them  from  thereafter  changing 
their  minds;  and  to  hold  that  the  right  to  a- 
lien  under  the  statute  will  not  obtain  against 
a  homestead  claim  in  this  state  might  allow 
the  owners  to  defeat  such  a  right  although 


such  real  estate  was  not  n  homestead,  and 
they  did  not  intend  to  claim  it  as  one  at  the 
time  the  contract  for  the  erection  of  a  build- 
ing thereon  was  entered  into,  for  under  the 
law  they  are  entitled  to  select  a  homestead 
at  any  time  before  sale. 

"It  is  true  §  1404  provides  that  such  se- 
lection must  embrace  the  dwelling  house  in 
which  one  or  both  of  the  claimants  reside, 
but  they  may  be  possessed  of  more  than  one 
dwelling  house,  and  a  change  of  residence  is 
easily  made.  Homestead  rights  are  generally 
favored  in  the  law,  and  ought  to  be  so  fav- 
ored, but  to  render  a  homestead  claim  para- 
mount in  all  cases  to  a  right  to  a  mechanic's 
or  a  materialman's  lioi  it  seems  as  though 
there  should  be  some  way  provided  for  se- 
lecting it  in  advance  of  the  contract,  to  the 
end  that  all  persons  may  be  notified  thereof, 
as  otherwise  the  equities  may  be  in  favor  of 
other  lien  claimants.  In  this  case  appellant 
undoubtedly  has  the  most  meritorious  claim, 
for  it  was  only  as  the  result  of  his  labor  and 
the  expenditure  of  his  money  for  the  mate- 
rials therefor  that  a  house  was  erected  on  the 
lots  aforesaid  in  which  the  respondents  could 
reside,  and  by  which  it  could  be  rendered 
of  any  benefit  to  them  as  a  homestead." 

In  Olson  ▼.  Goodsell,  66  Wash.  251,  105 
Pac.  463,  decided  after  the  passage  of  the 
act  of  1895,  it  was.  held  that  a  mechanics' 
lien  filed  prior  to  the  declaration  of  home- 
stead upon  the  same  premises  was  not  de- 
feated by  such  claimed  homestead  exemption. 
We  there  said: 

"The  trial  court  erroneously  held  that  such 
a  declaration  of  homestead  destroyed  appel- 
lant's lien  and  prevented  ;ts  foreclosure.  The 
Hen  having  attached  before  the  declaration 
[363]  of  homestead  was  made,  appellant  was 
entitled  to  a  foreelosore  decree." 

These  decisions  seem  to  be  decisive  against 
appellants  upon  this  branch  of  the  case. 
However,  there  may  be  some  room  for  argu- 
ment that  there  is  a  distinction  to  be  made 
between  the  right  of  the  lien  claimant  before 
and  after  the  filing  of  his  lien  notice  with 
the  countv  auditor.  The  case  last  above  cited 
was  one  wherein  the  lien  notice  was  filed 
before  the  declaration  of  homestead.  But 
we  think  there  is  no  such  distinction  in  prin- 
ciple, 80  far  as  the  lien  claimant's  rights  are 
concerned,  where  his  lien  notice  has  been 
timely  filed  with  the  county  auditor,  follow- 
ing the  furnishing  of  the  material  or  the 
performance  of  the  labor,  within  the  time 
prescribed  by  law,  as  it  was  so  filed  by  eadi 
of  these  claimants.  Manifestlv,  at  the  con- 
elusion  of  the  furnishing  of  the  material  and 
the  performance  of  the  labor  by  each  of  these 
claimants,  his  right  to  a  lien  had  fully  ac- 
crued; and  the  fact  that  notice  thereof  was 
not  filed  for  record  in  the  office  of  the  countv 
auditor  by  some  of  these  lien  claimants  until 
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«fter  appellaiits'  dedaratxbn  of  homestead 
was  filed  therein  did  not  lessen  or  impair  in 
the  least  the  right  of  each  lien  claimants, 
since  their  aotiees  of  liens  were  in  fact  filed 
^thin  the  time  prescribed  by  law  following 
the  fnxnishing  of  the  material  and  the  per- 
formance of  the  work,  though  their  lien  rights 
might  have  been  lost  by  a  failure  to  so  timely 
file  their  lien  notices.  Appellants  parted 
with  nothing  in  the  acquisition  of  their 
homestead  right  when  they  filed  their  deolara- 
tion  of  homestead,  so  that  they  are  not  in 
any  sense  in  the  position  of  innoeent  pur- 
chasers for  valne,  even  if  such  a  position 
would  be  of  any  avail  to  them.  These  lien 
claimants  are  in  a  position  analogous  to  that 
of  innocent  purchasers  for  value*  They  fur- 
nished materials  and  performed  labor  upon 
the  premises  at  a  time  lohen  it  a/oos  w>t  a 
hofnettead,  and  at  a  time  when,  by  the  plain 
terms  of  the  lien  laws  of  the  state,  they  were 
entitled  to  liens  thereon  to  secure  payment 
for  the  materials  and  labor  so  furnished  by 
them,  unimpaired  by  [364]  then  existing 
homestead  exemptions  in  favor  of  appellants, 
so  far  as  the  particular  premises  involved  are 
concerned.  These  claimants  parted  with  the 
Talue  of  their  material  and  labor  so  furnished 
in  the  acquisition  of  their  lien  rights.  It 
seems  quite  plain  to  us  that  that  they  are  en- 
titled to  all  the  equities  and  all  the  benefits 
of  estoppel  as  against  appellants,  as  innocent 
purchasers  of  the  premises  for  value  wovld 
be  entitled  to.  No  decisions  of  other  ^nris- 
dictions  have  come  to  our  notice  touching  this 
exact  problem,  though  the  decisions  in  ELelly 
V.  Dill,  23  Minn.  485,  and  Hawthorne  v. 
Smith,  3  Nev.  18^,  93  Am.  Dec.  397,  may  be 
regarded  of  some  interest  in  this  connection, 
which  decisions  deal  with  the  superiority  of 
attachments  levied  upon  land  over  homestead 
exemptions  prior  to  the  same  becoming  a 
homestead.  These  decisions  are  apparently 
in  direct  conflict  upon  that  question.  How- 
ever, th^  are  not  of  material  aid  here,  in 
view  of  the  fact  that  an  attachment  creditor 
is  not  an  innocent  purchaser  for  value  in 
that  he  parts  with  no  consideration  in  ac- 
quiring his  attachment  rights. 

Some  contention  is  made  rested  upon  the 
general  rule  that  exemptions  may  be  claimed 
at  any  time  prior  to  execution.  While  this 
rule  is  applicable  to  sales  under  executions  to 
satisfy  personal  judgments  which  are  general 
liens,  we  think  it  has  no  application  to  the 
sale  of  property  to  satisfy  specific  liens 
against  such  property,  the  foreclosure  and 
sale  in  such  cases  being  vn  rem.  Indeed,  an 
exemption  is  necessarily  inconsistent  with  a 
valid  existing  lien  against  specific  property. 

Are  we  correct  in  assuming  that  the  home- 
stead right  of  appellants  in  this  specific  prop- 
erty did  not  come  into  existence  until  the 
filing  of  the  declaration  thereby  selecting  it 


as  suchT  It  is  conceded  that  the  premises 
were  unoccupied  until  the  construction  of 
this  house  upon  it,  so  that  appellants,  of 
course,  had  not  acquired  a  homestead  right 
therein  by  occupancy  prior  to  the  homestead 
act  of  1895  (Laws  1895,  ch.  64,  pp.  113, 114). 
Sections  30,  31  and  32  of  [366]  that  act, 
being  i%  568,  569  and  560,  Rem.  A  Bal.  Code 
(P.  C.  223,  §§  59,  60,  63),  are  as  follows: 

"§  558.  In  order  to  sdleet  a  homestead  the 
husband  or  other  head  of  a  family,  or  in  case 
the  husband  has  not  made  suefa  selection,  the 
wife  must  execute  and  acknowledge,  in  the 
same  manner  as  a  grant  of  real  property  is 
acknowledged,  a  declaration  of  homestead, 
and  file  the  same  for  record." 

'*§  559.  The  declaration  of  homestead  must 
eoatain : 

"(1)  A  statement  showing  that  the  per- 
son making  it  is  the  head  of  a  family;  or 
when  the  declaration  is  made  by  the  wife, 
showing  that  her  husband  has  not  made  such 
declaration,  and  that  she  Iherefore  makes  the 
declaration  for  their  joint  benefit; ' 

"(2)  A  statement  that  the  person  making 
it  is  residing  on  the  premises  or  has  pur- 
ehased  the  same  for  a  homestead  and  intends 
to  reside  thereon  and  claims  them  as  a  home- 
stead; 

*'(3)   A  description  of  the  premises; 

'M4)  An  eetin^te  of  their  actual  cash 
talue."  ^ 

''§  560.  The  declaration  mnst*  be  recorded 
in  the  office  of  the  auditor  Of  the  county  in 
which  the  land  is  situated." 

The  language  of  these  sections  renders  it 
plain  that  there  is  no  homestead  right  in  any 
specific  property  until  it  is  selected,  and  such 
selection  evidenced  ih  writing  and  recorded 
as  therein  provided.  The  views  of  this  court 
expressed  in  Wbltworth  v.  McKee,  32  Wash. 
83,  72  Pac.  1046,  and  Donaldson  t.  Winning- 
ham,  48  Wash. '874,  93  Pac.  584,  125  Am.  St. 
Rep.  937,  are  in  harmony  with  this  view. 

We  conchide  that  the  lien  rights  of  these 
claimants,  except  as  to  one  to  be  hereinafter 
noticed,  are  superior  to  appellants'  claimed 
homestead '  right  in  the  premises  here  in- 
volved, and  that  the  foreclosure  of  these  liens 
will  not  deprive  appellants  of  any  right  guar- 
anteed by  oar  constitution.  To  hold  other- 
wise would  be  in  effect  to  take  respondent's 
property,  to  wit,  their  accrued  lien  right,  and 
give  it  to  appellants  to  constitute  a  part  of 
their  homestead.  This  manifestly  would  come 
much  nearer  violating  respondents'  [366]  con- 
stitutional rights  than  does  our  holding  vio- 
late any  constitutional  right  of  appellants. 

The  Modem  Bungalow  Company,  the  con- 
tractor, though  named  in  the  complaint  of 
some  of  the  lien  claimants,  as  a  defendant, 
was  not  served  with  summons,  did  not  volun- 
tarily appear  in  the  action,  and  therefore 
did  not  become  a  party  thereto.     It  is  now 
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contended  by  counsel  for  appellants  that  it 
was  error  on  the  part  of  the  trial  court  to 
proceed  to  final  judgment  without  the  con- 
tractor being  a  piarty  thereto.  This  conten- 
tion is  rested  upon  the  ground  that  it  wa^ 
an  indispensable  party.  This  objection  was 
first  made  at  the  close  of  all  the  evidence, 
when  the  cause  was  finally  submitted  to  the 
court  for  final  decision  upon  the  merits.  No 
personal  judgment  was  awarded  against  the 
Bungalow  Company,  nor  against  appellants, 
except  as  to  two  of  the  lien  claimants  whose 
claims  the  trial  court  found  were  incurred 
at  the  instance  of  appelliuits  themselveSi  so 
the  proceeding  was  only  in  rem  so  far  as  any 
rights  of  the  Bungalow  Company  are  eon- 
cerned.  The  following  decisions  of  the  court 
are  called  to  our  notice  by  counsel  for  appel- 
lants, which  hold  that  the  contractor  in  a 
necessary  pi^rty  to  the  foreclosure  of  a  lien 
by  those  who  have  furnished  such  contractor 
with  material  or  labor  for  the  carrying  on  of 
his  contract.  Sayre-Newton  Lumber  Co.  v. 
Park,  4  Colo.  App.  482,  36  Pac.  445;  Kerns 
V.  Flynn,  61  Mich.  573,  17  N.  W.  62;  Vree- 
land  V,  EUsworth,  71  la.  347,  32  N.  W.  374. 
These  decisions  seem  to  proceed  upon  the 
theory  that  there  must  be  a  personal  judg- 
ment against  the  contractor  before  any  lien 
therefor  can  be  established  and  foreclosed 
against  the  property  of  the  owner,  which  lat- 
ter right  seems  to  be  regarded  as  a  sort  of 
secondary  alternative  right.  We  do  not  so 
regard  the  lien  right  under  our  statute,  which 
by  express  terms  provides: 

".  .  .  every  contractor,  snbo<Nitractor, 
architect,  builder  or  person  having  charge, 
of  the  construction,  alteration  or  repair  of 
any  property  subject  to  the  lien  as  afore- 
said, shall  be  held  to  be  the  agent  of  the 
owner  for  the  purpose^  [367]  of  the  estab' 
lisliment  of  the  lien  created  by  this  chapter." 
Rem.  k  Bal.  Code,  §  1129   (P.  C.  309,  §  53). 

Manifestly  the  lien  so  created  under  our 
statute  is  not  in  the  least  secondary  to  the 
personal  claim  which  a  contractor  himself 
incurs  in  causing  material  to  be  furnished  or 
labor  to  be  performed.  We  are  not  prepared 
to  say  that  the  owner,  under  some  circum* 
stances,  might  not  r^htfully  insist  upon  the 
contractor  being  made  a  defendant,  but  it 
is  not  reversible  error  for  the  trial  court  to 
proceed  to  final  judgment  of  foreclosure,  in 
the  absence  of  such  request  until  the  close 
of  the  trial.  This  view  finds  abundant  sup- 
port in  the  authorities,  and  we  think  must 
necessarily  be  correct  in  the  light  of  our  stat- 
ute. Crawfordsville  v.  Barr,  65  Ind.  307; 
Kuss  Lumber,  etc.  Co.  v.  Garrettson,  87  Cal. 
589,  25  Pac.  747;  Osborn  v.  Logus,  28  Ore. 
302,  37  Pac.  456,  38  Pac.  190,  42  Pac.  997; 
27  Cyc.  366.  Our  decision  in  James  v.  Jack- 
son, 64  Wash.  175,  116  Pac.  633,  is  in  har- 
mony with  this  view,  though  that  case  in- 
volved the  foreclosure  of  a  mortgage. 


We  conclude  that  the  Modem  Bungalow- 
Company,  as  contractor^  was  not  a  necessary 
party  to  the  foreclosure  of  these  lieoa,  and 
that,  in  any  event,  appellants  waived  what- 
ever right  they  had  to  insist  upon  the  Bunga- 
low Company  being  made  a  delendaiit,  by 
their  silence  on  that  question  until  the  close 
of  the  trial. 

Contention  is  made  in  appellants'  behalf 
that  the  notice  required  by  law  to  be  given 
to  the  owner  at  the  time  of  the  furnishing 
of  material  by  claimants  so  furnishing  it  waa 
not  given  by  some  of  these  claimants  as  pre- 
scribed by  Laws  of  1911,  di.  77»  page  376, 
reading  as  follows: 

"Every  person,  firm  or  corporation  furnish- 
ing materials  or  supplies  to  be  used  in  the 
construction^  alteration  or  repair  of  any 
minuQg  claim,  building,  wharf,  bridge,  ditch, 
dyke,  fiurae,  tunnel,  well,  fence,  machinery, 
railroad,  street  railway,  wagon  road,  aqueduct 
to  create  hydraulic  power,  or  any  other  bnild- 
ing,  or  any  other  structore,  or  mining  [368] 
claim  or  stone  quarry,  shall,  not  later  than 
&ve  days  after  the  date  of  the  first  delivery 
of  such  materials  or  supplies  to  any  contrac- 
tor or  agent,  deliver  or  mail  to  the  owner  or 
the  reputed  owner  of  the  property  on,  upon 
or  about  which  such  materials  or  supplies 
are  to  be  used,  a  notice  in  writing,  stating  in 
substance  and  effect  that  such  person,  firm 
or  corporation  has  commenced  to  deliver  ma- 
terials and  supplies  for  use  thereon,  with  the 
nam^  of  the  contractor  or  agent  ordering  the 
same,  and  that  a  lien  may  be  claxmed  for  all 
materials  and  supplies  furnished  by  such  per* 
son,  firm  or  corporation  for  use  thereon;  and 
no  further  notice  to  the  owner  shall  be  neces- 
sary. No  materialmen's  lien  shall  be  en- 
forced unless  the  provisions  of  this  act  have 
been  complied  With."  3  Rem.  &  Bal.  Code, 
§  1133. 

Respondent  Brace  &  Hergert  Mill  Company 
mailed  its  notice  to  appellant  A.  S.  Burbank 
at  "5519  First  Avenue  Northeast,  City,"  while 
appellants'  correct  address  was  1519  Fifteenth 
aVenue  northeast.  The  post  office  suthorities 
corrected  the  address  and  it  was  received 
by  appellants  in  due  course.  We  are  clearly 
of  the  opinion  that  this  was  error  not  in  the 
least  prejudicial  and  not  impairing  respond- 
ent's lien  right.  The  purpose  of  the  address, 
of  oourse,  is  to  have  the  notice  reach  the 
owner,  and  when  the  address  is  sufficient  to 
accomplish  that  purpose  the  court  should  not 
further  inquire  as  to  its  sufficiency  Had 
the  notice  been  addressed  to  appellants  at 
Seattle,  or  instead,  "City,"  without  any  street 
address  and  been  received  by  appellant,  it 
plainly  would  have  answered  all  requirements 
of  the  law. 

Respondent  Dull  Lumber  &  Fuel  Company 
stated  in  its  notice  to  appellants,  and  mailed 
to  them,  that  it  was  furnishing  the  material 
upon  "lot  12,  block  1,  Thompson's  University 
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Add."  without  naming  anj  eitj  or  county. 
It  is  conceded  this  was  a  sufficient  descrip- 
tion of  the  official  name  of  the  lot  and  hlock 
upon  which  appellants'  house  was  heing  eon- 
titructed,  aside  from  the  omission  of  tho  name 
of  the  city.  The  notice  was  in  all  other 
respects  sufficient,  naming  the  Modem  Bunga- 
low Company  as  contractor  to  whom  the  ma- 
terial was  being  furnished.  Now  .the  statute 
above  quoted  [369]  does  not  require  thiat  the 
premises  be  described  in  the  notice  in  any 
particular  manner,  tt  would  s^m,  then, 
that  when  a  notice  is  sufficient  to  inform  one 
of  ordinary  intelligence  to  what  premises  the 
notice  refers,  it  should  be  held  sufficient  to 
satisfy  the  requirements  of  the  law.  We 
think,  in  view  of  appellattts'  ownership  of 
this  particular  lot,  and  the  fact  that  they 
were  then  causing  a  dwelling  house  to  hk 
constructed  thereon  by  the  Modern  Bungalow 
Company,  the  contractor  named  in  the  notiee, 
that  the  appellants  must  be  held  to  have 
understood  that  it  meant  the  lot,  block,  and 
addition  of  that  designation  in  the  city  of 
Seattle. 

Kespondent  Greenlake  Hardware  ft  Furni- 
ture Company  mailed  its  notice  to  appellants 
at  "5519  Fifteenth  Avenub  Northeast,  City," 
wherein  It  was  stated  that  the  material  was 
being  furnished  to  the  Modern  Bungalow 
Company  at  ''5505  Sixteenth  Avenue  North- 
east," no  city  being  named.  It  is  conceded 
that  this  was  the  correct,  designation  of  the 
location  of  the  premises,  aside  from  th^  omifeh 
sion  of  the  name  of  the  city.  We  think  this 
notice  was  Sufficient  for  the  reasons  above 
i^tated,  and  that  appellants  must  have  under- 
stood, as  persons  of  ordinary  intelligence  that 
the  designation  of  the  number  and  street  meant 
«uch  number  and  street  in  the  city  of  Seattle; 
especially  in  view  of 'the  address  at  the  head- 
ing of  the  notice  usin^  the  iirord  "City"  fol- 
lowing the  street  and  number  of  appellante' 
residence.  Manifestly,  the  notice  was  refer- 
ring to  a  location  in  the  city  of  Seattle. 

Respondent  Commercial  Sash  ft  Door  Com- 
pany did  not  comply  with  this  statute  as  to 
giving  notice  to  the  owner.  While  the  ma- 
terial furnished  by  It  was  originally  ordered 
by  the  Modern  Bungalow  Company,  it  was,  as 
found  by  the  trial  coutt,  «*ventually  furnished 
by  respondent  at  the  instance  of  appellants 
themselves.  The  question  involved  in  this 
claim  is  one  of  fact  only,  as  to  whether  the 
material  was  furnished  at  the  instance  of  the 
appellants  themselves.  In  view  of  the  evi- 
dence, we  do  not  believe  we  should  disturb 
the  conclusions  of  the  trial  court  upon  this 
question  of  fact.  [370]  When  material  is 
furnished  upon  the  order  of  the  owner,  mani- 
festly he  has  no  need  of  notice.  Our  decisions 
in  Hieflin  v.  Grafton,  53  Wash.  387,  115  Pac. 
851;  Archit^tural  Decorating  Co.  v.  Nickla- 
«)n.  66  Wash.  198,  119  Pac.  177,  and  Hewitt- 


Lea  Lumber  Co.  r.  OhesUy,  69  Wa4h.  58,  182 
Pac.  996,  support  tbis  visw,  tiiongh  they  have 
reference  to  the  statutA  as  it'suated  prior  to 
th«  act  of  1911. 

Kespondent  J.  Thoni  Plumbing  Company 
gave  no  notice  whatever  to  appellants  of  its 
furnishing  material.  It  relies  upon  the  notice 
given  by  the  Bowles  Company  to  Srppellants, 
which  notiee  we  may -assume  was  suilicient  to 
support  a  lien  claim  in  favor  of  BoWles  Com- 
pany. This  notice  states,  among  other  things, 
'^hmi  said  material  has  been  .ordered  by  J. 
Thohi  Plumbing  Co/'  These  ace  the  only 
words  in  the  notice  having  any  i^eferencs  to 
J.  Thorn-  Phimbing  Company.  We  are  quite 
unable  to  undeistand  how  lOiis  notice  can  be* 
made  the  basis  of  a  claim  of  liem  on  the  part 
of  respondent  J.  Thorn  Plumbing  Company, 
whatever  the  rights  of  Bowles  Company  might 
be  thereunder.  It  is  true,  as  argued  by  coun- 
sel for  respondent,  that  the  statute  does  iiot 
expressly  provide  that  the  lien  which  ttiay 
be  claimed  In  punua&oe  of  aiich  notiee  shall 
be  only  a  lien  claimed  by  ths  person  giinng  it. 
But  reading  the  statute  as  a  whole,  it  seeoos 
plain  to  us  that  is  its  sfnrit  and  intent. 
Counsel  invoke  the  rule  of  liberal  eonstrue- 
tion,  which  it  is  conceded  ik  applicable  to 
our  lien  statute  because  of  express  provisions 
therein.  We  think,  however,  thai  it  would 
be  ciarrying  that  rule  too  far  to  allow  a  lien 
claim  in  favor  of  one  who  has  not  himself 
or  by  agent  given  the  required  noticei  There 
is  nothing  on  the  face  of  this  notice  Ladicat- 
ing  that  it  was  given  in  the  interest  of  any 
ono'  except  -Bowles  Company.  We  conclude 
that  tho  lien  claim  of  J«  Thorn  Plumbing 
Company  must  fail  for  want  of  its  giving  the 
•notice  as  required  by  this  law. 

The  lien  claim  of  Respondent  £.  W..  C^iaad- 
ler,  filed  in  the  offiee  of  the  'oounty  auditor, 
was  signed  ^'Wcter  ft  Roberts,  Attorneys  for 
Claimant."  Counsel  for  appelhuits  insist  that 
[871]  this  Is  not  a  sufficient)  siting' by  re- 
spondent Fa  Wj  Chandler  as  prescribed  by  the 
forms  eimbddied  in  Rem.  ft  Bal.  Code,  §  1134 
(P.  C.  309)  §  63^  which  is  required  to  be 
substantially  followed.  The  notice,  however, 
was  verified  by  Chandler  in  pNson,  he  signing 
the  verification  at  the  foot  of  the  notice  fol- 
lowing the  signature  of  his  attorneys.  This, 
we  are  convinced,  was  a  snffioieat  signing  of 
the  notice  and  a  substantial  ccmipliance  with 
§  1134. 

It  is  further  contended  in  appellants'  be- 
half that  respondent  Chandler's  lien  notice 
is  materially  defective,  in  that  it  does  not 
claim  a  lien  upon  the  house  as  well  as  upon 
the  lot.    It  reads  as  follows: 

''Notice  is  hereby  given  that  on  the  31st 
day  of  March,  1913,  E.  W.  Chandler,  at  the 
request  of  The  Modern  Bungalow  Co.  com- 
menced to  perform  labor  upon  lot  twelve  in 
block  one  of  Thompson's  University  Addition, 
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of  which  property  the  owner  or  reputed  ownor 
is  A.  S.  Bur  bank  {  the  pdrformance  of  which 
labor  ceased  on  the  7  th  day  of  July,  1913; 
that  said  labor  performed  was  of  the  value 
of  Five  Hundred  Ninety  Nine  and  36-100  Dol- 
lars, for  which  labor  the  undersigned  cktims 
a  lien  upon  said  property  herein  described 
for  the  sum  of  $599.36.'' 

It  could  hardly  be  contended  that  this  fail- 
ure to  claim  a  lien  against  the  house  eoDr 
stitutes  other  than  an  amendable  defect, 
especially  in  the  light  of  the  fact  that  the  in- 
terest of  no  third  party  is  inToWed.  Bern. 
&  Bal.  Code,  §  1134  (P.  G.  309,  §  63).  Cor- 
nelius ▼.  Washington  Steam  Laundry,  62 
Wash.  272,  100  Pac.  727;  MaUa  y.  Crisp,  62 
Wash.  509,  100  Pac.  1012.  At  the  conclusion 
of  the  evidence  introduced  ^n  behalf  of  t^ 
spondent  Chandler,  which  evidence  clearly 
showed  that  he  had  perfermed  and  furnished 
labor  in  the  construction  of  the  house  en- 
titling him  to  a  lien  upon  the  house  and  lot, 
all  of  which  evidence  was  received  without  ob- 
jection on  the  part  of-  appellants'  counsel, 
and  when  hia  lien  notice  was  ofifered  in  evi- 
denee,  counsel  for  appellants  objected  thereto 
as  follows? 

[872]  "To  tiiat  lien  we  desire  to  have  an 
exception.  An  objection  as  to  the  suflSciency 
of  the  description  and  the  signature." 

Had  this  objection  pointed  out  in  what 
particular  the  descviption  waa  defective,  no 
doabt  an  amendment  would  have  been  requestr 
ed  and  allowed  to  fit  the  proof  theretofore 
received  without'  objection.  We  think  the 
lien  notice  should  now  be  treated  aa  amended 
in  so  far  as  it  needed  amending.  Counsel  lor 
appellants  relies  upon  the  early,  decision  ol 
this  court  in  Warren' ▼.  Quad«,  3  Wash.  750, 
29  Pac.  927,  in  support  of  this  contention  as 
to  the  defect  in  Chandler's  lien  notice.  That 
case,  however,  was  decided  before  the  enact- 
ment of  the  present  lien  law  which  contains 
such  liberal  provisions  touching  amendment 
of  lien  notices,  and  under  a  statute  which 
required  much  stricter  rules  of  pleading  and 
construction  against  lien  claimants.  •  Wo 
think  that  dodsidn  is  not  controlling  here. 
Other  contentions  made  by  appellants  against 
the  claim  of  respondent  Chandtec  involve  only 
questions  of  fact,  as  to  which  we  are  quite 
clear  we  should  not  disturb  the  eondusions 
of  the  trial  court. 

Among  items  of  claimed  cost  of  the  ma- 
terial furnished'  by  several  of  the  lien  clsim- 
ants  was  a  small  <charge  for  cartage.  This, 
counsel  for  appellants  insists,  is  not  properly 
a  lien  item.  In  the  light  of  the  fact  that  the 
material  to  be  furnished  was  to  be  furnished 
upon  the  ground  at  the  place  of  the  construc- 
tion of  the  house,  we  are  unable  to  see  why 
this  item  of  cartage  does  not  properly  enter 
into  and  become  a  part  of  the  cost  of  the  ma^ 
terial  as  much  as  any  labor  performed  upon 


the  material  in  the  production  of  it.    Mani- 
festly the  lien  claimants  furnishing  material 
were  to  be  paid  the  cost  of  the  material  at 
the  place  of  construction.     Under  such  cir- 
Qumstances,  we  think  that  cartage  may  be 
regarded  as  a  part  of  the  cost  of  the  material 
In  Tendering  the   final   decree,   the    trial 
court  allowed  interest  on  several  of  the  lien 
claima  computed  from  the  time  of  the  fur- 
nishing of  the  material,  instead  of  only  from 
the  time  of  the  filing  of  the  liens.    This,  it  is 
insisted  by  counsel  [373]  for  appellants,  was 
erroneous,  in  view  of  the  fact  that  the  claims 
were   unliquidated.     Such    allowance   of   in- 
terest, we  may  concede  for  present  purposes. 
t0.'be  technically  erroneous.     The  amount  of 
excess  interest  so  allowed  on  each  claim  is 
quite  small.    It  varied  from  a  few  cents  to 
three  dollars  in  amount.     Several  of  the  re- 
spondents concede   this  technical  error,   but 
insist  that  it  was  not  of  such  substantial 
natnre  as  to  warrant  the  awarding  of  costs  to 
appellants  in, this  court.    We  feel  constrained 
to  adopt  this  view.     There  is  in  the  record 
before  us  the  memorandum  decision   of   the 
trial  court,  which,  while  not  atrictly  finding 
of  fact,  is  a  brief  review  of  each  claim  and 
a  statement  of  the  court's  conclusion  as  to 
the  amount  and  the  interest  each  claimant  is 
entitled  to,  from  which  it  appears  that  the 
court  then  evidenced  its  intention  of  award- 
ing interest  ^hich  is  now  complained  of  as 
error.    In  the  concluding  remarks  of  Uie  court 
in  this  memorandum  decision,  the  judge  stat- 
ed that  he  would  he  glad  to  consider  the  cause 
.farther  as  to  "what  may  seem  any  oversight 
or  error  in  the  for^j^ing  opinion/'  manifestly 
referring  to  errors  of  detail.     The  final  de- 
cree waa  not  entered  in  the  case  until  some 
two  weeks  following  the  rendering  of  this 
JBemorandum  deeision,  during  which  time  no 
suggestion  was  made  by  counsel  for  appellants 
to  the  court  touching  these  small  technical 
errors,    ^ad  it  been  so  suggested,  it  seems 
plain  the  court  would  have  corrected  them  and 
not  allowed  them  to  occur  in  the  final  decree. 
While  appellants  ms^  be  entitled  to  have  this 
excessive  interest  eliminated  from  the  decree, 
we  .do  not  think  that,  under  the  circumstances, 
it  should  be  regarded  as  of  such  substantial, 
favorable  disposition   of   the.  cause  here   in 
their  favor  as  to  award  them  costs  or  prevent 
the  respondents,  other  than  J.  Thorn  Plumb- 
ing Company,  from  recovering  their  costs  in 
this  court. 

Another  possible  error,  conceded  by  counsel 
for  respondents  to  be  such,  which  was  per- 
mitted to  become  a  part  of  the  decree,  evi- 
dently inadvertently,  was  the  provision  there- 
in that  [374]  the  purchaser  of  the  premises 
at  the  sale  ordered  to  satisfy  respondents'  lien 
claims  ''shall  be  let  into  immediate  posses- 
sion thereof."  This,  it  is  conceded  by  re- 
spondents' counsel,  was  erroneous  because  of 
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the  iftct  tbat  the  sale  would  necessajily  be  of 
the  homestead  of  appellants.  Assuming,  with- 
out deciding^  that  this  waa  erroneous  bt^causc 
the  sale  would  be  of  the  homestead  of  appel- 
lants and  that  the  decree  should  be  modified 
by  striking  it  therefrom,  we  do  not  think 
that  appellants  are  entitled  to  recover  costs 
in  this  court  because  of  such  modification  of 
the  decree,  because  the  error  was  not  claimed 
by  them  until  they  filed  their  reply  brief« 
Counsel  for  respondents,  however,  have  (^n- 
sented  that  the  decree  be  modified  by  striking 
this  provision  therefrom. 

Contention  is  made  in  appellants'  behalf 
against  the  lien  claim  of  Anderson  &  Wheat- 
on,  and  especially  against  the  personal  judg- 
ment rendered  thereon  against  appellants. 
Thia  personal  judgment  was  rested  upon  the 
fact,  as  found  by  the  trial  court,  that  the 
material  furnislied  by  respondents,  was  ulti- 
mately so  furnished  at  the  instance  of  appel- 
lants themselves.  This  contention  involves 
only  questions  of  fact,  which,  upon  a  review 
of  the  evidence,  convinces  us  that  we  should 
not  disturb  the  conclusions  of  the  trial  court 
thereon. 

Other  contentions  of  counsel  for  appellants 
we  think  are  without  merit,  and  are  not 
such  as  to  call  for  further  discussion.  In 
fo  far  as  we  regard  them  meriting  serious 
consideration,  they  are,  in  effect,  disposed  of 
by  what  we  have  said  in  the  discussion  of  the 
questions  above  noticed. 

We  conclude  that  that  portion  of  the  decree 
awarding  foreclosure  of  the  lien  claim  of  J. 
Ihorn  Plumbing  Company  should  be  reversed; 
that  the  decree  should  be  modified  by  elimin- 
ating therefrom  interest  in  so  far  as  it  is 
computed  upon  the  lien  claims  prior  to  their 
filing  in  the  ofiice  of  the  county  auditor; 
that  that  portion  of  the  decree  providing  for 
immediate  possession  of  the  premises  by  the 
purchaser  at  the  sale  should  be  stricken  there- 
from; and  that  in  all  other  respects  the  de- 
cree should  be  affirmed.  It  ia  so  ordered,  and 
[37S]  the  cause  is  remanded  to  the  trial  court 
with  direction  to  correct  its  decree  according- 
ly. 

Respondents,    other    than    the    J.    Thorn 

Plumbing  Company,  will  recover  their  costs 
incurred  in  this  court  against  appellants. 
Appellants  will  recover  their  costs  incurred 
in  this  court  in  prosecuting  their  appeal 
against  the  J.  Thorn  Plumbing  Company. 

Morris,  C.  J.,  Main,  Mount,  Chadwick,  Full- 
erton,  and  Ellis,  JJ.,  concur. 

HOTEL 

Meehaaie's  Iilen  asi^^^t  Homestead. 

Lien  against  Existing  Homestead. 

Both  the  right  to  a  mechanic's  lien  and 
the  exemption  of  a  homestead  from  the  claims 


•of  creditors  are  created  whiolly  by  statutory 
or  constitutional  provisions  in  the  several 
jurisdictions,  and  whether  in  a  particular 
jurisdiction  a  mechanic's  lien  attaches  to 
property  in  which  there  is  at  the  time  of  the 
contract  out  of  which  the  lien  arises  an 
existing  right  of  homestead  depends  on  the 
terms  of  the  statute  or  constitution  whereby 
the  lien  and  the  exemption  respectively  are 
created.  In  the  majority  of  jurisdictions  a 
mechanic's  lien  on  a  homestead  is  given  for 
labor  performed  or  materials  furnished  for 
aa  improvement  thereon. 

In  Alabama  it  was  so  held  in  Tyler  t. 
Jewett,  82  Ala.  93,  2  So.  906,  whereia  it 
appeared  that  the  defendant  furnished  money 
and  material  to  the  plaintiff  with  which  to 
build  a  dwelling  as  a  homestead.  The  plain- 
tiff executed  a  mortgage  to  the  defendant 
securing  the  latter's  claim  for  the  numey 
advanced  and  the  material  furnished.  In 
an  action  to  set  aside  the  mortgagee's 
claim  it  was  held  that  he  had  an  enforce- 
able mechanic's  lien  against  the  homestead. 
The  court  said:  ''But  it  appears  from  the 
evidence,  and  the  recitals  of  the  mortgage, 
that  it  was  given  as  security,  not  only  for 
a  past  indebtedness,  but  also  for  the  work 
and  materials  to  complete  a  dwelling  on  the 
lot  partly  constructed.  The  constitution  ex- 
pressly provides,  that  the  provision  exempt- 
ing the  homestead  shall  not  be  so  construed  as 
to  prevent  a  mechanic's  lien  for  work  done 
on  the  premises;  and  the  statute  adds,  'ma- 
terial furnished.'  Con.  of  Ala.  art.  X,  §  4; 
Code  of  1876,  §  2821.  If  the  work  is  done, 
and  the  materials  furnished,  on  the  personal 
security  of  the  debtor,  the  constitutional  and 
statutory  prohibition  does  not  apply;  but,  if 
there  be  a  lien,  whether  oreated  by  contract, 
or  arising  under  the  lien  laws,  such  lien  con- 
stitutes the  claim  a  privileged  debt,  against 
which  the  right  of  exemption  cannot  be  as- 
serted. The  expression  ^a  mechanic's  lien  for 
work  done  on  the  premises,'  does  not  refer 
to  the  manner  is  which  the  lien  may  arise, 
but  to  the  character  of  the  debt,  a  lien  for 
which  will  be  superior  to  the  right  of  home- 
stead exemption.  The  object  for  which  the 
debt  is  contracted  is  the  controlling  considera- 
tion, founded  in  natural  justice,  which  denies 
the  debtor  the  right  and  privilege  to  retain 
and  enjoy  the  benefits  of  labor  and  materials 
necessary  to  build  for  him  and  his  family  a 
dwelling  place,  'and  hold  it  exempt  from  pay- 
ment for  such  labor  and  ntaterials^-for  its 
erection  on  the  security  of  the  lien.  Equity 
will  not  permit  complainant  to  have  the  mort- 
gage canceled,  without  paying  for  the  work 
done  and  materials  furnished,  after  its  exe- 
cution, in  finishing  the  house."  In  McAnally 
v.  Hawkins  Lumber  Co.  109  Ala.  397,  19  So. 
417,  the  court  said:  "A  claim  of  homestead 
exemption  cannot  be  asserted  against  a  me> 
chanic's  or  materialman's  lien,  whether  the 
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lien  be  created  by  oontract,  or  arise  under 
statutory  provisions.  Tyler  y.  Jewett,  82 
Ala.  93;  Code  §§  2509,  3010,  3046." 

In  ArkanatM  the  right  to  a  mechanic's  lien 
against  a  homestead  was  upheld  in  Murry  v. 
Rapley,  30  Ark.  568,  wherein  the  court  said: 
"If  the  services  rendered  or  the  materials 
furnished  were  for  the  improvement  of  his 
real  estate,  even  though  upon  his  homestead, 
such  homestead  property  is  liable  for  its 
payment.  The  constitution  which  protects 
the  homestead  from  sale  for  the  payment  of 
ordinary  debts  expressly  excepts  out  of  its 
provisions  debts  contracted  for  labor  done, 
or  material  furnished,  as  not  within  its  pro- 
visions. Const,  art.  12,  sees.  1  and  3.''  In 
Gulledge  v.  Preddy,  92  Ark.  433,  it  appeared 
that  the  plaintiff  furnished  lumber  with  which 
the  defendant  erected  a  dwelling  on  his  home- 
stead property.  It  was  held  that  the  plain- 
tiff was  entitled  to  enforce  a  mechanic's  lien 
against  the  defendant's  homestead.  The  court 
said:  "Why  should  not  appellant,  who  was 
a  mechanic,  and  whose  machinery,  skill  and 
labor  supplied  the  lumber  for  the  house,  have 
a  lien  for  its  value  as  well  as  the  other  me^ 
ch'anic  who  put  the  lumber  into  the  building? 
Botli  of  them  contributed  to  the  improvement 
of  the  homestead  estate.  The  framers  of  the 
constitution,  while  they  intended  to  protect 
the  home  of  the  family,  were  not  unmindful 
of  the  meritorious  claims  of  the  mechanic  and 
laborer,  to  whom  the  head  of  the  family  may 
be  indebted  for  the  very  improvements  that 
render  the  home  comfortable  and  convenient. 
The  court  below  erred  in  refusing  to  render 
a  judgment  tn  rem  as  well  as  in  personam 
upon  the  verdict  of  the  jury."  To  the  same 
effect  see  Anderson  v.  Seamans,  49  Ark.  475, 
wherein  the  court  said :  "The  liability  of  the 
homestead  to  be  subjected  to  claims  of  this 
nature  is  settled  by  tiie  language  of  the  con- 
stitution itself,  as  well  as  by  previous  de- 
cisions of  this  court.  Mechanics'  liens  for 
improving  the  homestead  are  •  expressly  ex- 
cepted from  the  exemption.  Const,  of  1674, 
art.  9,  §  3." 

In  Galifomia  a  mechanic's  lien  attaches  to 
a  homestead.  Richards  v.  Shear,  70  Cal. 
187,  11  Pac.  607,  wherein  the  court  said: 
"We  can  see  great  force  in  the  suggestion 
of  Mr.  Thompson,  in  his  work  on  Homesteads 
and  Exemptions,  sec.  812,  that  there  is  no 
difference  in  principle  between  a  debt  due 
to  A,  who  has  provided  me  \^ith  the  land  on 
which  I  have  erected  my  building,  and  a 
debt  due  to  B,  who  has  furnished  the  ma- 
terials to  build  it^  and  a  debt  due  to  C, 
M^hose  labor  has  built  it.  But  where  the  leg- 
islature has  undertaken  to  deal  with  the  sub- 
ject, and  has  declared  from  what  the  home- 
f-tead  shall  be  exempt  and  with  what  it  shall 
be  charged,  it  only  remains  for  the  courts 
to  give  effect  to  its  provisions.    Admittedly, 


the  language  of  the  seetien  of  the  eode  specify- 
ing in  what  instances  the  homestead  shall  be 
subject  to  execution  and  forced  sale  does  not 
include  the  liens  of  materialmen.  The  lan- 
guage is,  in  satisfaction  of  jndgments  *on 
debts  seenred  by  meehaniea'i  laborers',  or  ven- 
dors' liens  upon  the  premises.'  The  chapter 
of  the  Code  of  Civil  Pvooednre  which  pro- 
vides for  liens  of  the  nature  of  that  claimed 
by  the  plaintiffs  is  headed  'Liens  of  mechanics 
and  others  upon  real  property,'  and  gives 
to  'mechanics,  materialmen,  contractors,  sub- 
contractors, artisans,  architects,  machinists, 
builders,  miners,  and  all  persons  and  lalMrers 
of  every  class  performing  labor  upon  or  fur- 
nishing materials  to  be  used  m  the  constme- 
tion,'  etc.,  a  lien,  etc.  (Code  Civ.  Proc.  sec 
1183).  The  section  d  the  Civil  Code  -first 
above  cited  does  not  provide  that  the  home- 
stead shall  be  subj^ect  to  all  the  liens  au- 
thorized to  be  created  under  the  chapter  of 
the  Code  of  Civil  Procedure  headed  'Liens  of 
mechanics  and  others,'  but  subjects  it  only 
to  two  classes  of  those  Hens,  to  wit,  mechan- 
ics' and  laborers'  liens.  The  latter  terms  no 
more  include  the  liens  of  materialmen  than 
they  do  those  of  architects  or  oontractors  or 
subcontractors."    - 

In  Florida  a  homestead  is  liable  to  a  me- 
chanic's lien  for  labor  or  materials.  Lewton 
V.  Hower,  18  Fla.  872,  wherein  it  wan  how- 
ever heM  ttu&t  a  homestead  cannot  be  charged 
with  a  mechanic's  lien  where  part  of  the  claim 
is  "money  expeilded  in  improving  the  land." 
The  court  said:  "The  allegation  in  the 
answer  that  the  judgment  was  obtained  for 
work  and  labor  and  money  expended  in  im- 
proving the  land,  and  for  other  labor  per- 
formed on  the  same,  does  not  bring  the  plain- 
tiff's judgment  within  the  exception.  A  gen- 
eral judgment  for  money  borrowed  for  or 
depended  in  making  improvements,  together 
with  other  indebtedness,  which  might  by  ap- 
propriate proceedings  have  been  made  a 
charge  upon  the  land,  cannot  be  enforced 
against  the  claim  of  exemption  under  the 
provisions  of  the  constitiition.  A  general  in- 
debtedness cannot  be  united  and  commingled 
with  claims  which  might  otherwise  be  en- 
forced, so  as  to  create  a  charge  upon  the 
land  for  the  whole.  To  allow  this  would  be 
practically  a  fraudulent  evasion  of  the  pro- 
tective features  of  the  constitution.  The 
provision  of  the  constitution  that  the  home- 
stoad  may  be  liable  'for  the  payment  of  obli- 
gations contracted  for  the  piifdiase  of  the 
premises,  or  for  the  erection  of  improvements 
thereon,'  must  be  strictly  construed.  (3 
Minn.  53.)  *An  obiigation  contracted  for  the 
erection  of  improvcraontg'  is  an  obligation 
to  pay  for  labor  and  materials  bestowed  and 
used  in  the  construction  of  such  improve- 
ments. An  indebtedness  for  money  borrowed 
to  purchase  materials,  or  to  pay  for  labor 
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bestoved  in  in^oving  lamda,  or  money  ex- 
pended in  the  puxduse  ot  Buch  materialB,  or 
in  payment  lor  such  labor,  is  not  an  obliga- 
tion  contracted  'for  the  erection  of  improve- 
ments,' nor  an  obligation  contracted  for  such 
labor,  and  is  not  within  the  exceptions  of 
the  oonstitutional  provisions.  Xhe  contract 
in  such  case  is  to  repay  money  loaned  or 
expended,  and  not  a  contract  to  pay  for  the 
erection  of  improTements,  or  for  labor  on 
the  premises.  The  purpose  of  the  exception 
of  'obligations  contracted  for  the  erection  of 
improvements'  and  for  'labor  performed  on 
the  same/  so  that  a  homestead  is  liable  for 
such  debts,  though  not  for  debts  generally,  is 
that  those  who  have  furnished  the  materials 
and  performed  the  labor  ms^  have  their  rem- 
edy upon  the  property  they  have  in  part 
created  and  enhanced  by  the  bestowal  of  their 
labor  and  property,  and  in  the  absence  of  any 
provision  gfving  the  lender  of  moneys,  which 
hftve  been  expanded  upon  the  property,  the. 
benefit  of  the  exception,  the  courts  are  power- 
less to  extend  it  to  them." 

In  Georgia  it  is  provided  by  th^  constita* 
tion  that  a  homestead  shall  be  liable  to  a  lien 
for  "labor  done  thereon/'  See  Dickens  v« 
Thresher,  58  Qa.  360. 

In  Kammu  a  meehanic's  lien  against  a 
homestead  is  given  by.  statute.  In  Kansas 
Lumber  Co.  v.  Jones,  32  Kan.  196,  4  Pac. 
74,  it  wa$  held  that  a  mechanic's  lien  cannot 
attach  to  homefltead  property  the  title  ol 
which  is  held  by  the  United  States  govern- 
ment. In  Wichita  Acetylene  Mfg.  Co.  y, 
Haughton,  97  BLan.  528,  165  Pac.  1078,  thp 
court  said:  "Our  statute  gives  a  mechanic's 
lien  to  one  who  furnishes  material  'for  the 
erection*  of  -improvements  on  real  estate. 
(Civ.  Cod^  I  649.)  This  is  held  to  apply 
only  wh^e  the  material  actually  becomes  a 
part  of  the  realty,  although  somewhat  similar 
statutes  have  been  given  a  different  construc- 
tion elsewhere.  (Lumber  Co,  v.  Douglas,  89 
Kan.  308,  131  Pae.  563.)  If  any  distinction 
is  to  be  made,  a  provisoon  Jij&iting  the  home- 
stead right  should  be  ntore  strictly  construed 
than  one  giving  «.lien  to  materialmen.  We 
conclude  that  a  homestead  may  not  be  sold  to 
satisfy  a  jtidgment  for  materials  furnished 
for  its  improtemctnt  unless  they  were  actual- 
ly used  for  that  purpose."  In  Hurd  v.  Hix- 
on,  27  Kan.  722,  it  appeared  that  Hixon  &  Co. 
obtained  a  judgment  on  a  note  executed  by 
Hurd  for  materials  furnished  and  for  the 
erection  of  improvements  on  Hurd's  home* 
stead  property.  It  was  held  that  this  home* 
stead  was  not  exempt  from  a  forced  sale  and 
execution.  The  court  said:  'To  an  obliga- 
tion contracted  for  the  erection  of  improve- 
ments, the  exemption  law  does  not  apply. 
And  in  all  cases  where  a  judgment  is  rendered 
upon  an  obligation  for  the  erection  of  im- 
provements upon  a  homestead,  the  judgment 
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creditor,  after  exhausting  the  personal  prop- 
erty of  the  judgment  debtor  subject  to  execu- 
tion, may  levy  on  the  real  estate  so  occupied 
as  a  homestead,  and  sell  the  same.  Therefore 
it  seems  to  us  there  can  be  no  question  but 
thf^t  if  Tilghman  and  wife  had  continued  to 
occupy  the  real  estate  as  a  homestead,  upon 
which  the  improvements  were  erected,  which 
are  the  consideration  of  the  note  originally 
sued  upon,  such  homestead  would  not  have 
be^i  exempt  from  sale  to  satisfy  the  judg- 
ment. As  to  an  obligation  for  the  erection 
of  improvements  on  the  land,  the  judgment 
is  just  the- same  as  if  no  exemption  law  had 
ever  been  adopted." 

In  Kentuokfg  the  rule  that  a  homestead  is 
subject  to  a  mechanic's  lien  was  laid  down 
in  Robards  v.  Robards,  85  S.  W.  718,  27 
Ky.  L.  Rep.  494,  wherein  it  appeared  th^t 
the  plaintilf  erected  a  house,  a  stable  ai^d  a 
fence  on  the  defendant's  homestead  prop- 
erty*  It  wsa  held  that  his  claim  could  not 
be  defeated  by  the  defendant  on  the  ground 
that  her  property  ws«  a  homestead.  The 
court  said:-  ''Assuming  that  the  allegations 
of  appellant  in  reg/i^Td  to  her  claim  of  home- 
stead were  sufficient,  we  do  not  think  she 
was  entitled  to  it  as  against  the  claim  of 
appellee.  Haying  induced  him  to  improve 
the  land,  and  then  (as  he  contended)  violated 
the  contract  to  convey,  she  cannot  defeat  his 
lien  for  th/e  enhanced  value  of  the  land  by 
her  daim  of  homestead."  But  see  Stein- 
berg^r  v.  Gowdy,  93  Ky.  140,  19  S.  W.  186, 
14  Ky.  L.  Rep.»88,  wherein  it  was  held  that 
a  matericdman's  Hen  cannot  attach  to  a  home- 
stead unless  the  claimant  complies  strictly 
with  the  requirements  of  the  statute. 

In  Miohigan^  a  homestead  is  not  subject  to 
a  mechanic's  lien.  The  rule  was  so  laid  down 
in  Burtch  v.  McGibbon,  98  Mich.  139,  5G 
N.  W.  1110,  wherein  the  court  said:  "Un- 
der the  constitution,  the  only  process  by 
which  a  homestead  can  be  sold  is  one  issued 
by  virtue  of  the  foreclosure  of  a  'mortgage 
lawfully  obtained.'.  Any  statute  which  should 
create  a  mortgage  by  parol  upon  a  homestead 
would  be  in  violation  of  the  constitution. 
As  was  said  in  Hammond  v.  Wells,  'the  effect 
of  the  mechanic's  lien  law  is  to  create  a 
species  of  statute  mortgage.'  The  homestead 
right  given  by  the  constitution  cannot  be  di- 
vested except  by  the  deliberate  act  of  the 
owner  reduced  to  writing,  and  signed  by  him 
or  her,  showing  an  intention  to  create  a 
lien.  But  the  statute  in  question  is  silent 
in  regard  to  homesteads.  Were  thi  contract 
in  writing,  and  the  premises  described,,  but 
it  contained  nothing  to  indicate  an  intention 
to  create  thereby  a  lien  upon  the  homestead, 
the  statute  would  not  apply."  The  homestead 
being  confined  in  Michigan  to  property  not 
exceeding  $1,500  in  value  it  was  eaid  in 
Lamont  v.  LeFevre,  96  Mich.  175,  55  K.  W. 
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6S7:  "To  the  amount  of  $1,500  it  was  exempt 
from  this  lien.  Beyond  that  aum  the  lien 
attaches,  and,  as  the  premises  cannot  be  di- 
vided, a  sale  affords  the  onlv  means  of  reach- 
ing  the  excess.  To  hold  tliat  it  could  not  be 
reached  because  indivisible  would  be  to  do 
violence  to  the  plain  intent  of  the  statute, 
which,  while  it  aims  to  afford  every  one  a 
shelter,  was  not  designed  to  enable  one  to 
defeat  his  creditors  by  so  constructing  valu- 
able property  as  to  make  it  difficult  to  di- 
vide it." 

In  Minnesota  prior  to  1888  a  mechanic's 
lien  could  not  be  enforced  against  a  home- 
stead. Cogel  V.  Mickow,  11  Minn.  475.  And 
in  that  jurisdiction  a  statute  attempting  to 
<?onfer  a  mechanic's  lien  on  homestead  prop- 
erty has  been  held  to  be  in  violation  of  the 
constitutional  provision  creating  the  home- 
stead exemption.  Coleman  v.  Ballandi,  22 
Minn.  144;  Keller  v.  Struck,  31  Minn.  446, 
18  N.  W.  280;  Meyer  v.  Berlandi,  39  Minn. 
439,  40  K  W.  513*  12  Am.. St.  Rep.  663,  1 
L.R.A.  777.  In  1888  that  section  of  the  con- 
stitution was  amended  by  adding  thereto  the 
following:  "Provided  however  that  all  prop- 
erty so  exempted  shall  be  Uable  to  seizure 
and  sale  for  any  debts  incurred  to  any  person 
for  work  done  or  materials  furnished  in  the 
construction,  repair  or  improvement  of  the 
same;  and  provided  further  that  such  lia- 
bility to  seizute  and  sale  shall  also  extend 
to  all  real  property  for  any  debt  incurred  to 
any  laborer  or  servant  for  labor  or  sfervice 
performed."  In  Nickerson  ^.  Johnson,  74 
Minn.  366,  77  N.  W.  292,  73  Am.  St.  Rep. 
354,  the  foregoing  constitutional  amendment 
was  held  to  be  self -executing.  In  Lindberg 
V.  Peterson,  ^  Minn.  267,  lOT  N.  W.  74,  in 
answer  to  a  contention  that  a  homestead  was 
exempt  from  a  mechanic's  lien,  the  court  quot- 
ed the  foregoing  amendment  and  said:  '*The 
legislature,  in  proposing  this  amendment,  and 
the  people  in  adopting  it,  evidently  ap- 
preciated the  justice  of  making  all  property 
liable  for  work  and  materials  which  enhance 
its  value;  also  that  *the  laborer  is  worthy  of 
his  hire;'  and  that  justice  requires  that  those 
xfho  are  freeholders  should  hold  their  real 
estate,  even  if  a  homestead,  subject  to  the 
payment  of  the  wages  of  their  laborers  and 
servants." 

In  Montana;  the  rule  was  laid  down  in 
Bonner  v.'  Minnier,  13  Mont.  269,  34  Pac.  30, 
40  Am.  St.  Rep.  441,  wherein  the  court  said: 
"The  liei^  depends  on  the  statute  for  exist* 
ence.  But  here  it  is  not  disputed  that  the 
statute  imposes  the  lien  in  favor  of  appellant; 
and  we  think,  without  doubt,  the  legislature 
intended  the  homestead  should  be  subject  to 
a  lien,  and  to  foreclosure  and  sale  thereunder 
for  material  obtained  and  used  bv  the  owners 
of  the  homestead  in  the  improvement  there- 
of." 


In  yew  'Hampshire  by  a  provision  of  the 
homestead  law  a  homestead  is  subject  to  ''any 
claim  for  labor  less  than  one  hundred  dol- 
lars." See  Weymouth  v.  Sanborn,  43  N.  H. 
171,  80  Am.  Dec.  144. 

In  North  Carolina  a  homestead  is  subject 
to  a  mechanic's  lien  for  labor  but  not  for 
materials.  Gumming  v.  Bloodworth,  87  N.  C. 
83,  wherein  the  court  said:  *'So  it  is  to  be 
seen  that  these  four  exceptions  to  the  exemp- 
tion of  a  homestead  are  allowed  by  the  con- 
stitution, viZ:  the  liability  to  sale  for  taxes, 
the  payment  of  obligations  contracted  for  the 
purchase  of  the  premises,  and  the  lien  of 
laborers  and  mechanics;  and  they  are  the 
only  exceptions  designated  in  that  instru- 
ment. We  are  therefore  unable  to  perceive 
how  it  can  be  contended  that  the  lien  for 
materials  furnished,  given  by  an  aot  of  the 
legislature,  can  constitute  a  lion  upon  land 
oovered  by  the  homestead  when  no  such  lien 
is  anywhere  mentioned  in  the  constitution. 
.  .  .  We  think  it  is  too  plain  to  admit 
of  controversy  that  the  Act  of  1869-70,  so 
far  as  it  may  have  been  intended  to  give  a 
Hen  for  materials  fumiahed  upon  land  set 
apart  and  allotted  as  a  homestead,  is  in  vio- 
lation of  the  constitution,  and  we  therefore 
hold  that  the  charge  of  His  Honer  to  the 
jury  was  erroneous,  and  that  his  judgment 
be  reversed." 

In  Ohio,  by  statute^  a  homestead  is  subjeet 
to  a  mechanic's  lien,  provided  the  lien  does 
not  exceed  the  sura  of  one  hundred  dollars. 
Where  the  claim  exceeds  that  sum  none  of 
it  can  be  enforced  against  the  homestead. 
In  Kelly  v.  Hines,  6  Ohio  Dec.  (Reprint) 
988,  9  Am.  L.  Rec.  404,  it  appeared  that  the 
plaintiff  recovered  a  judgment  of  $178  against 
the  defendant  for  work  and  labor  as  a  house- 
keeper. It  was  held  that  the  defendant's 
homestead  was  exempt  from  execution  with 
respect  to  the  plaintiff's  entire  claim.  The 
court  said:  ''The  policy  of  the  homestead 
aet  has  been  held  to  require  the  most  fav- 
orable construction  for  the  debtor.  Sears  v. 
Hanks,  14  Ohio  St.  298,  301.  The  exception 
of  claims  for  work  and  labor  must/  therefore, 
be  strictly  construed.  The  exception  is  not 
of  an  amount,  less  than  one  hundred  dollars, 
of  a  claim;  but  of  a  claim  lesa  than  one 
hundred  dollars." 

In  Oklahoma  a  homestead  is  subject  to  a 
mechanic's  lien.  Atlas  Supply  Co.  v.  Blake 
(Okla.)  152  Pac.  601,  wherein  it  appeared 
that  the  defendant  purchased  from  the  plain- 
tiff fL  water  pump  and  gasoline  engine,  and 
other  materials,  which  he  used  in  the  cultiva- 
tion and  improvement  of  his  homestead  prop- 
erty. It  was  held  that  the  plaintiff  could 
enforce  a  mechanic's  lien  against  the  home- 
stead. The  court  said:  "A  debt  for  im- 
provements constructed  upon  a  homestead  is 
privileged,  being  one  of  a  class  specifically 
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excepted  Irom  th*  operation*  ol  the  homcetead 
exemption  law,  wluch*  wben  redueed  to  judg* 
ment  in  a  proper  oourt»  may  be  enforced  in 
the  regular  way  by  sale  of  the  homesteaa 
onder  execution  the  aame  rb  if  no  exemption 
]aw  had  ever  been  adopted.  In  our  opinion 
the  debt  established  by  the  judgment 
upon  whieh  the  execntlon  herein  was  issued 
and  leried  i^on  his  homestead,  and  for 
which  defendant  was  primarily  liable,  was 
for  'material  used  in  constructing  im- 
provements thereon,'  within  intent  and  mean- 
ing of  the  oonstitution.  The  engine,  pump, 
pipes,  etc.,  were  96  afRxed  to  the  land  as 
to  become  a  part  thereof,  thus  constituting 
a  betterment  enhancing  its  value,  and  haye 
been  continuously  employed  by  defendant  in 
the  use  of  8«id  land  to  gain  a  Itrelihood  for 
his  family.  It  would  be  unconscionable  to 
permit  one  oceapying  a  homestead  to  pur^ 
chase  property  peeuliarKy  applicable  to  the 
use  and  purpose  to  whieh  he  has  appropriat- 
ed a  portion  of  the  land,  affix  the  same  to 
the  soil  so  as  to  become  a  part  thereof,  and 
then  repudiate  the  debt  ereated  thereby,  and 
hold  the  realty  thus  benefited  free  of  such 
debt.  Hie  purpose  of  the  law  is  the  con- 
serration  of  fslmily  homes',  but  it  is  not 
contemplated  thereby  that  a  homestead  may 
be  acquired  or  improved  and  the  property 
itself  remain  free  from  liability  for  debts  in-> 
curred  in  its  purchase  or  inprovemept,  the 
spirit  of  the  constitutional  provision  being 
that  no  one  shall  enjoy  a  homestead  or  im- 
provement thereon  against  the  just  claims  of 
ereditors  furnishing  the-  same." 

In  Oregon  a  statute  ^providing  that  a  home- 
stead shall  be  exempt  from  judicial  sale  ex- 
cept in  the  foreclosure  of  a  mortgage  exeent>- 
ed  by  the  husband  and  wife  is  held  to  prevent 
a  mechanic's  lien  from  attaching  to  a  home- 
stead. Davis  V.  Low,  %^  Ore.  591^,  185  Pac. 
314. 

In  South  OmroUna  it  was  held  in  Allen -v. 
Harley,  3  S.  G.  412,  thai  a  homestead  is  sub- 
ject  to  executrOn  for  a  mechanic's  lien  al- 
though the  Men  was  created  before  the  con- 
stitutional provision  granting  the  right  to 
enforce  such  a  lien  was  enacted. 

In  8oufh  Iktkoia  it  has  been  held  that  the 
fact  that  the  people  voted  down  a  proposed 
amendment  to  the  constitution  by  which  a 
homestead  eonld  be  subjected  to  a  mechanic's 
lien,  precluded  the  legislature  from  passing  a 
law  by  which  a  lien  might  he  enforeed  against 
a  homestead.  In  Fallihee  v.  Wittmayer,  9 
8.  D.  479,  70^  K.  W.  649,  the  court  said:* 
'The  legislature,  by  the  amendment  of  1890, 
defines  and  limits  the  homestead,  and  makes 
no  exception  or  reference  to  the  old  homestead 
law.  It  does  not  seem,  therefore,  that  the 
law  as  amended  in  1890  can  be  held  to  ex- 
cept mechanics^  liens,  unless  the  court  in« 
terpolates  into  the  section  an  exception  of 


these  liens.  This  the  court  cannot  do  in 
a  case  like  the  one  before  us.  There  is  noth- 
ing in  the  language  of  the  Act  of  1890  indi- 
cating any  intention  on  the  part  of  the  leg- 
islature to  make  such  an  exception.  On  the 
contrary  the  intention  of  the  lawmaking  pow- 
er to  deprive  mechanics  and  materialmen  of 
their  liens  against  the  homestead  seems  quite 
apparent,  not  only  from  the  entire  change 
of  the  language  used,  but  from  the  fact  that 
that  body  itself  created,  defined  and  limited 
the  homestead,  and  in  unambiguous  terms  pro- 
vided that  the  homestead  should  be  absolutely 
exempt  from  all  sales.  The  respondent's  coun- 
sel have  called  our  attention  to  a  fact  throw- 
ing oonsiderable  light  upon  the  view  taken 
of  the  law  by  the  legislative  department  of 
the  government,  namely,  that  the  legislature 
in  1893  submitted  to  the  people  an  amend- 
ment to  section  4  of  article  21  of  the  state 
constitution,  by  which  mechanics'  liens  could 
be  enforced  against  tiie  homestead,  but  which 
pr<q>Q6ed  amendment  was  defeated  by  the  vote 
of  the  people.  While  this  action  of  the  leg- 
islature and  the  people  would  not  be  con- 
clusive upon  this  court  as  to  the  construction 
to  be  given  the  amendment  of  1890,  it  is, 
nevertheless,  entitled  to  great  weight  in  con- 
struing that  amendment."  In  Morgan  v. 
Benthein,  10  S.  D.  ddO,  75  If,  W.  204,  66 
Am.  St.  Hep.  733,  the  court  after  reiterating 
the  decision  in  the  case  of  Fallihee  v.  Witt- 
mayer,  supra,  held  that  i^  homestead  is 
not  subject  to  a  mechanic's  lien  even  after, 
it  is  sold  by  the  homesteader.  In  this  case 
the  court  said :  "This  court  held,  in  Fallihee 
V.  Wittmayer,  9  S.  D.  479,  70  N.  W.  642, 
that  the  homestead  is  exempt  from  sale  for  a 
mechanic's  lien.  The  learned  counsel  for 
plaintiffs  diallenges  the  correctness  of  this 
decision,  but»  upon  review  oi  that  question* 
we  are  fully  satisfied  with  the  decision,  and 
we  do  not  deem  it  necessary  to  further  con- 
sider that  question.  This  oase  presents  the 
further  question  as  to  whether  or  not  the 
grantee  of  the  owner  of  the, homestead. holds 
the  propert]F  free  of  xtiy  lien  for  the  ma* 
terial  so  furnished  and  used  by  the  owner 
of  the  homestead.  We  are  clearly  of  the 
opinion  that,  being  exempt  while  owned,  and 
occupied  as  a  homestead  by  the  party  order- 
ing the  material,  it  is  equally  exempt  after 
the  iale  of  the  homestead."  In  L.  I^mh 
Lumber  Co.  v.  Roberts,  23  S.  D.  191,  121  N. 
W.  93,  it  appeared  that  Roberts,  one  of 
the  defendants,  had  occupied  certain  premises 
as  a  homestead.  He  erected  improvements 
thereon  with  lumber  that  he  had  purchased 
from  the  plaintiff.  The  plaintiff  filed  a  lien 
against  the  premises  for  the  amount  of  the 
material  sold.  It  was  held  that  he  could  not 
enforce  the  same.  The  court  said:  "From 
the  above  findings  of  fact,  and  others  not 
necessary  to  be  set  out  in  this  opinion,  the 
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court  condiideB  ihxt  defendant  Bromley  is 
the  owner  in  fee  simple  of  said  premises, 
and  that  said  premises  are  free  and  clear 
from  the  lien  of  plaintiff,  therein  sought  to 
be  foreclosed,  and  that  plaintiff  has  no  right, 
interest,  or  lien  upon  said  premises,  or  any 
part  thereof;  that  the  lien  that  plaintiff 
seeks  to  foreclose  in  this  case  is  nuU  and 
void,  and  never  had  any  legal  force,  because  it 
was  filed  for  the  purpose  of  making  it  a 
lien  upon  said  premises,  which  was  the  home- 
stead of  said  Roberts  at  the  time  said  lien 
was  filed,  and  that  the  defendant.  Bromley 
is  entitled  to  judgment  and  decree  canceling 
baid  lien,  and  judgment  for  costs  against 
the  plaintiff.  .  .  .  It  is  further  contended 
that  the  evidence  did  not  warrant  the  court's 
finding  that  the  premises  were  being  ooeupied 
as  a  homest^ui  by  Roberts  at  the  time  the 
contract  for  the  lumber  Was  entered  int» 
and  the  material  furnished  for  the  improve- 
ments upon  the  property.  Bui  we  ave  of 
the  opinion  that  this  finding  waa  not  •  only 
sustained  by  the  evidence,  but  by  the  admis^ 
sion  in  the  reoord  as  foUows:  It  is  admitted 
that  the  defendant  Roberts  was  living  on  the 
premises  in  question  with  his  family  at  the 
time  of  the  making  of  tho  improvements  for 
which  this  lumber  was  purchased'— ^nd  it' will 
be  presumed  that  it  waa  his  homestead;  in 
the  absence  of  proof  that  he  had,  or  claimed; 
another  homestead  at  that  time;  and  if  his 
homestead,  it  was  not  subject  to  the  me^ 
chanic'a  lien  kiw.  Section  345,  Code  Civ. 
Proe.;  Fallihee  v.  Wittmayer,  9  S.  D.  470, 
70  K.  W.  642.  The  court  was  clearly  vighi, 
therefore,  in  its  conclusion  of  law  that  pliin* 
tiff's  claim  for  material  furniflhedto  Roberts 
for  the  improvements  upon  said  premises 
while  he  was  in  the  possession  of  the  same, 
and  occupied  the  same  with  his  family  as 
a  homestead,  was  invalid,  and  could  not  be 
enforced  against  the  property.'' 

In  TeimesBee  a  mechanic's  lien  may  be  en- 
forced against  a  homestead;  •  Thompson  v* 
Wiekersham,  9  Baxt.  (Tenn.)  216,  wherein 
the  court  said:  "The  acts  exempting  the 
homestead  from  sale  l>y  execution  or  attach- 
ment for  debts  do  net  exempt  it  ftom  sale 
for  tha  satisfaction  of  any  debt  or  liabilitTi 
contracted  for  its  purchase,  or  legally  in- 
curred for  improvements  made  tiiereon.  Act 
of  1870;  Code,  §  2114a.  And  section  1981a 
of  Code  gives  a  lien  in  favor  of  all  persons 
furnishing  any  portion  of  the  material  for 
the  building  contemplated  by  section  1961: 
The  homestead  right,  therefore,  cannot  pre*, 
vail  ovnr  the  lien  given  by  statute  in  favoir 
of  one  furnishing  material  for  the  building 
on  the  lot  claimed  as  a  homestead.  And  tiiis 
lien  includeis  not  dnly  the  buildings  erected, 
but  includes  also  tbe  lot  up<»i  Which  the 
buildings  are  erected-^ode  1985— *and  •  con- 
tinues for  one  year  after  the  time  at  which 


the  materials  ware  fumiahedt.  The  lifia  tkua 
given  by  statute  m«7  be  enloroed  by  attach- 
ment, either  at  law .  ex  in  equity.  Section 
1987." 

In  Tetvtu  a  mechanie'e  lien  may  attach  to 
a  homestead.  Merchailt  v.  Peres,  11  Tex. 
20;  Potshuisky  v.  Krempkan,  26  Tex.  307; 
Pope  V.  Graham,  44  Tex.  196'$  Lippencott  v. 
York,  86  Tex.  27a,  24  &  W.  275;  Myers  v. 
Humphries,  47  S.  W*  812;  American  Mut. 
BMg.  etc.  Assoc,  v.  Harut  62  S.  W.  74; 
lilelcher  v.  Higbee,  165  6:  W.  473.  Compare 
Ham  V.  American  Mut.  Bldg«  «te.  Assoc.  95 
Tex.  79,  65  8.  W.  176.  In  Cameron  v.  ^lar- 
shaU,  65  Tex.  7,  the  court  said:  ''The 
legislature  provided  a  general  plan  for  se- 
curing the  lien,  but  the  constitution  pro- 
hibiting such  liens  upon  the  homestead,  un- 
less ereated  by  written  eontraet  executed  in 
a  particular  way,  the  legislature  found  it 
iMGeseary  to  make  special  provisione  as  to 
the  manner  oi  exeeutiag  a  contract  for  a  lien 
apon  a  homestead,  to  accord  with  the  pro- 
viflions  of  the  constitution.  •  .  .  It  was 
agreed  in  the  contract  that  Cameron  &  Co. 
should  have  a  lien,  aa  provided  by  law«  upon 
the  homestead.  The  prpper  eonstraction  of 
this  agreement  would  give  the  plaintiffs  a 
lien  under  the  circumetanoes  provided  by  the 
statute.  The  lien  would  net  spring  from  the 
express  reaervatien  without  a  compliance  with 
all  thf  requirements  of  the  law  which  we 
have  diseuBsed,  including  a  record  of  the 
contract  within  the  time  prescribed."  In 
Tinaley  v.  Boykin,  46  Tex.  592,  the  court 
said  by  way  of  dictum:  'The  plaintiff's  right 
to  a  mecfaanie's  lien  upon  the  homestead  is 
the  most  important  ^estien  in  the  case.  It 
does  not  seem  te  have  been  eontested  in 
the  «o«rt  below.  The  evidence  tending  to 
establish  it  was  permitted  to  go  before  the 
jury  without  obj«oti4Mi.  A^  however,  it  goes 
to  the  foundation  of  the  action,  so  far  as 
t^e  lien  is  concerned,  it  ie  deemed  proper 
to  call  Attention  to  the  iaup^  that  the  evidence 
o<  it  is  not  presented  in  a  way  to  conform 
to  either  of  the  modes  of.  fixing  a  lien,  as 
prescribed  l^  ottr  statuite.  Paschal'a  Big. 
arts.  7112,  7115.  The  statute  prescribes  that 
a  contracst  lor  building  a  house,  furnish  in;? 
materials,!  etc.,  when  in  writing,  shall  be 
recorded,  and  whoi  made  verbaUy«  en  account 
shall  be  made  out,  specifying  the  items  there- 
of, aceordideg  to  the ,  o^reemeiit,  under  oath, 
a  copy  thereof  served  <m  tbe  party  'owing 
the  debt)'  and,  in  both  cases,  >  recorded  within 
■six  months  from  l^e  time  that. the  debt  be- 
comes due,  a^eompanied  by  a  'description  of 
the  lands,  lots,  houses,  and  improvements 
against  which  the  lien  is  claim^.'  "  See  also 
Summerville  v.  King,  98  Tex.  332,,  83  S.  W. 
680, 98  Tex.  Ul,  84  S.  W.  643.  In  l4ippenoott 
v,  York,  86  Tex.  278,  24  S,  W.  275,  it  appeared 
that  the  defendants  employed  a  oontracLor 
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to  erect  improTemento  on  their  hotnecitMid  held  thai  tiie 
property.  The  contractor  performed  the  work 
and  filed  a  lien  against  the  homestead.  He 
assigned  the  lien  to  the  plaintiff.  It  was  held 
that  the  assignee  could  enforce  the  lien.  The 
court  said:  'fThe  constitution  primdea  that 
the  homestead  of  a  family  shall  be  and  la 
hereby  protected  from  forced  sale  for  the 
payment  of  all  debts,  except  for  the  purchase 
money  thereof,  or  a  part  of  sudk  purchase 
money,  the  taxes  due  th^reon,  or  for  work 
and  material  used  in  constructing  iraprore- 
ments  thereon,  and  in  this  last  ease  oftly  when 
the  work  and  material  are  contracted  for  in 
writing,  with  the  ocHiseat  ol  tke  wile,  given 
in  the  same  manner  as  is  required  in  making 
a  sale  of  the  homestea^d.  .  .  .  No  mort- 
gage, trust  deed,  or  other  lien  on  the  home- 
stead shall  ever  be  valid,  except  for  the  pur- 
chase money  therefor  or  improvements  there- 
on, as  hcrcinl)eforc  provided,  whether  such, 
mortgage  or  trust  deed  or  other  lien  shall 
have  been  created  by  the  husband  alone  or 
together  with  his  wife.'  Const,  art.  16,  §  50. 
This  section  of  the  constitution,  while  it  oper- 
ates aa  a  restriction  on  the  power  of  a 
husband  and  wife  to  impose  charges  upon 
the  homestead,  recognizes  their  power  to  do 
this  by  mortgage,  trust  deed,  or  other  lien 
to  secure  payment  for  work  or  labor  used 
in  constructing  improvements  upon  it;  and 
in  the  absence  of  legislation  declaring  the 
only  mode  in  which  this  may  be  done,  no  gpod 
reason  is  perceived  why  it  may  not  be  mort-; 
gaged  to  secure  a  debt  contracted  as  a  debt 
muHt  be  to  bind  the  homestead  for  labor  or 
material  used  in  improving  it.  The  constitu- 
tion further  provides  that  'mechanics,  ar- 
tisans, and  materialmen  of*  every  class  shall 
have  a  lien  upon  the  buildings  and  articles 
made  or  repaired  by  them  for  the  value  of 
their  labor  done  thereon,  or  material  fur- 
nished therefor;  and  the  legislature  shall  pro- 
vide by  law  for  the  speedy  and  efficient  en- 
forcement ot  said'lfens.'  Const,  art.  16,  §  ST, 
This  section  as  clearly  ^dehces  the  aolicitiide 
of  the  people  to  give  protection  to  the  classes 
named  in  it  as  does  the  former  ia  protect  the 
liomestead  from  forced  sale,  and  from  li^ne 
upon  it  for  any  purposes  other  than  those 
enumerated.'*  And  to  the  same  effect  see 
American  Mut.  BIdg:  etc  Assoc,  v.  Ham 
(Ttx.)   62  S.  W.  74. 

In  Utah  a  homestead  is  not  subject  to  a 
roechanic's  lien.  Volker-Bcowcroft  Lumber 
Co.  v.  Vance,  32  Utah  74,  8ff  Pac.  896,  125 
Am.  St.  Rep.  826.  In  that  case  it  appeared 
that  the  defendant  owned  certain  lots.  She 
made  a  contract  by  which  the  contractor  was 
to  construct  a  dwelling  house  on  one  of  the 
lots.  The  plaintiff,  at  the  request  of  the  con- 
tractor, furnished  material  which  was  used 
in  the  erection  of  the  house.  The  defendant 
claimed  the  premises  as  a  homestead.    It  was 
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could  Bot  enforce  hia 
lien  against  this  property.    The  court  said: 
''This,  then,  brings  us  to  the  question  as  to 
whether  the  homestead  was  subject  to  plain- 
tiff's lien.    This  depends  upon  the  validity  of 
the  statute,  which,  in  terms,  makes  the  home- 
stead   subject   to    execution    in    satisfaction 
of  judgmenta  obtained  on  debts  secured  by 
mechanics'  and  materialmen's  liens.     .     .     . 
The  mandatory  provisions  of  the  constitution 
are  tiiat  the  lagialature  shall  provide  by  law 
lor  the  aeleetion  and  ezamption  of  a  home- 
stead from  BiUe  on  execution.     In  the  dis- 
charge ol  the  duty  impoBed,  the  legislature 
may  provide  remedies  for  the  protection  of 
the  homestead  rights  created  and  secured  by 
the  constitution,  and  may  regulate  the  claim 
of  the  right  so  that  its  exact  limits  may  be 
known  and  understeod,  amd  may  make  sup- 
planental  legialaiion  in  particulars  wherein 
they  are  net  aa  oca:iplete  as  may  be  desirable, 
but  all  sueh  l^slation  muat  be  subordinate 
tO'  the  constitutional  provision  and  in  f  urther- 
aaee  ol  its  purfiose,.  and  must  not  in  any 
pai^iaolar  attempt  to  narrow,  deleaty  or  limit 
the  hoitteatead  right  as  defined  and  secured 
hy  the  oonstltution.    .    .    .    While,  the  con- 
stitution has  placed  bo  inhibition  to  a  vol- 
untary  alienation,  of   a  honkestcad.   It   has 
speoifioally  exempted  it,  without  exception, 
from  all  involuntary  or  execution  sales.    The 
statute  providing  that  the  homestead  is  sub- 
ject to  execution  in  satisfaction  ol  judgments 
obtained  on  debta  aeoared  by  mechanics'  or 
laborera*  liens .  for  work*  and  labor  done  or 
materials  furnished  for  its  improvement  seeks 
to  make  the  homestead  subject  to  a  particular 
kind  of  sale  on  oLecutian,  and  this  the  leg- 
islature may  not  do.    As  before  observed,  the 
constitution  has  mot  prohibited  a  homestead 
olahnant  freoi  selling  oo  voluntarily  encum- 
bering the  homaatead,  and  he  may  make  any 
kind  of  volnntaiy  alienation  of  it>  or  encum- 
ber it,  except  aa  raatrioted  by  section  U55  ot 
the  homestead  statute,  which  we  need  not 
here  coniTider.    Now>  it  may  be  said  that  the 
defendant,   the  homestead  claimant,  having 
heraelf  voluntarily  made  and  entered  into  the 
contract  lor  the  construction  of  the  building 
on  the  homestead,  and  the  material  having 
been  furnished  by  plaintiff  in  pursuance  of 
it,  therefore  she  voluntarilv  encumbered  the 
homestead  the  same  as  though  she  had  given 
a  mortgage  upon  it.    That  would  be  true  if 
by  the  terms  of  her  contract  she  had  pledged 
the  homestead,  or  had  given  a  lien  on  it  aa 
by  law   provided.     But  it  is  not  made  to 
appear  that  the  contract  contains  any  stipula* 
tion  giving  contractors,  materialmen,  labor- 
ers, mechanics,  or  anyone  a  lien  upon  the 
homestead,  and  nothing  appears  from  which 
the  contract  can  be  construed  into  a  contract 
for  a  lien.    In  the  absence  of  an  express  con- 
tract creating  it,  the  lien  whieh  a  material- 
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man  or  mechanic  may  become  entitled  to  de- 
pends solely  upon  the  statute  for  its  existence. 
It  is  a  preference  which  he  may  secure  if 
he  proceeds  in  a  particular  way  and  fully 
complies  with  the  statutory  requirements  up- 
on the  subject,  and  not  otherwise.  Plain- 
tifT's  lien,  so  far  as  made  to  appear,  has  its 
origin  alone  in  the  statute  and  proceedings 
taken  imder  it,  and  does  not  arise  out  of 
or  upon  any  contract.  The  decree  ordering 
the  property  sold  in  satisfaction  of  the  judg- 
ment obtained  rests  alone  for  its  authority 
^  upon  the  statute,  and  not  upon  any  contract 
made  by  the  defendant,  and  hence  the  order 
of  sale  is  clearly  an  execution  sale  within 
the  meaning  of  the  constitution.  ...  On 
an  examination  of  constitutions  of  different 
states  where  homestead  exemptions  are  pro- 
vided for,  w^e  find  in  nearly  all  of  them  that 
the  homestead,  by  the  terms  of  the  constitu- 
tion, is  made  subject  to  improvements.  In 
looking  at  the  proceedings  of  our  constitu- 
tional convention,  we  fipd  the  provisions  of 
such  constitutions  referred  to  and  discussed* 
and  several  amendments  and  substitutea  pro- 
posed, subjecting  the  liomestead  to  improve- 
ments made  thereon,  but  all  of  them  were 
voted  down  and  rejected.  Pro.  Const.  Gonv. 
pp.  1772,  1774,  1768,  1771.  Other  excep- 
tions were  also  proposed,  but  they  also  were 
rejected.  Without  resorting  to  these  pro- 
ceedings, it  is  obvious  that  tke  constitutional 
provision  exempts  a  homestead  from  execu- 
tion sale  without  restriction,  limitation*  or 
exception  of  any  kind.  The  people  in  their 
constitution  had  the  right  to  provide  for  any 
sort  of  a  homestead  and  to  guard  it  as  they 
pleased,  to  subject  it  to  restrictions  or  with- 
out restrictions,  as  in  their  wisdom  they  saw 
At.  When  the  people,  through  their  constitu- 
tion, have  spoken  and  have  th.ua  exempted 
the  homestead  from  execution,  sale  without 
exceptions  of  any  kind,  neither  the  legislature 
-  nor  the  courts  have  power  to  subject .  it  to 
any  such  sale.  With  the  wisdom  or  equity 
of  such  a  provision  neither  we  nor  the  legis- 
lature have  anything  to  do.  Homestead  rights 
are  not  founded  upon  equity.  They  are 
founded  upon  public  policy  for  the  protection 
of  the  home  and  the  prosperity  of  the  state, 
carrying  out  the  policy  of  republics  to  en- 
courage and  multiply  freeholders,  the  natural 
supporters  and  defenders  of  a  free  govern- 
ment. We  are  of  the  opinion  that  the  stat- 
ute in  question  is  in  conflict  with  tiie  con- 
stitution, and  is  void." 

In  Wisconsin  the  rule  was  laid  down  in 
Darling  v.  Neumeister,  99  Wis.  420,  75  X. 
W.  175,  wherein  the  court  said:  "A  home- 
stead is  distinctly  made  subject  to  sale  for 
mechanics'  liens  thereon  by  the  statute  (B. 
8.  1878,  §  2983).  A  mechanic's  lien  is  given 
upon  forty  acres  of  land  upon  which  the 
building  is  built  or  work  done  if  not  within 


a  city  or  incorporated  village.  K.  S.  1878» 
§  3314.  The  buildings  on  account  of  w^hich 
'these  liens  were  claimed  were  admitted  to 
have  been  built  upon  the  identical  forty 
acres  upon  which  the  court  adjudged  a  lien. 
Tlierefore  the  judgment  seems  to  be  strictly 
within  the  statute.  The  daip  for  lien  must 
specifically  describe  the  land  affected  thereby 
(R.  S.  1878,  §  3320) ;  and  it  is  difficult  to 
see  how  the  plaiatiff's  right  to  a  lien  can  be 
cut  down  by  the  court  when  he  has  simply 
claimed  a  lien  upon  forty  acres  of  land  upon 
which  the  buildiiigs  are  located.'' 

Lien  agmintt  Hoine^Bead  SuibtiequewUif 

Created. 
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The  rule  enunciated  in  the  reported  case 
that  a  mechanic  has  the  right  of  enforcing  & 
lien  on  a  homestead  where  the  right  of  home- 
stead comes  into  existence  after  the  work  and 
labor  is  performed  or  materials  furnished,  is 
supported  by  the  weight  of  authority.  Keeny 
V.  Burke,  12  Ky.  L.  Rep.  464;  Tuttle  v. 
Howe,  14  Minn.  145,  100  Am.  Dec.  206; 
Charles  Betcher  Co.  v.  Cleveland,  13  8.  D. 
347,  83  N.  W.  366 ;  Jensen  v.  Griffin,  32  S. 
D.  613,  144  N.  W.  119,  50  L.R.A.(N.S.)  1128; 
West  End  Town  Co.  v.  Grigg,  93  Tex.  451, 
56  S.  W.  49;  Parsons  v.  Pearson,  9  Wash. 
48,  36  Pac.  974;  Olson  v.  Goodsell,  66  Wash. 
251,  105  Pac.  463.  See  also  Gunn  v.  Barry, 
15  Wall.  611,  21  U.  S.  (L.  ed.)  ^12;  Delavan 
V.  Pratt^  19  la.  429;  Nicliolh  v.  Sennitt,  78 
Ky.  630;  Fish  v.  Hunt,  81  Ky.  ^84. 

In  £l§ton  V.  Robinson,  21  la.  531,  the  court 
said:  ''We  lay  no  stress  upon  the  fact  that 
the  property  was  bought  before  the  debt  was 
contracted;  but  place  our  ruling  upon  the 
sole  ground  that  the  lien  of  the  judgment 
and  the  right  of  the  creditor  to  subject  the 
property  to  the  payment  of  his  debt  could 
not  be  displaced  by  the  subsequent  change 
of  homestead,  and  the  occupancy  of  the  prop- 
erty thus  encumbered,  as  a  hon\e." 
.  In  Arnold  v.  Chamberlpiii  14  Tex.  Civ. 
App.  634,  39  S.  W.  201,  the  court  said: 
"The  claim  of  appellant  that  the  property  in 
controversy  is  his  homestead^  and  therefore 
exempt,  from  the  opera ti9n  of  the  lien  in 
question,  is  without  merit.  When  he  ac- 
quired the  property  and  before. it  became  his 
homestead,  it  was  charged  with  this  lien. 
Consequently  the  homestead  claim  is  subordi- 
nate to  the  lien  and  held  subject  thereto.'' 

In  MoComb  v.  Thompson,  42  Ohio  St.  139, 
the  court  •^aid:  ''It  matters  little  whether 
or  not.  at  common  law  lands  were  liable  to 
execution  sales,  or  what  rights  were  given 
by  the  Statutes  of  Westminster,  13  Elizabeth, 
or  what  statutes  other  states  may  have 
passed.  And  we  do  not  determine  what  might 
be  the  b^t  policy  as  to  exemption  laws.  We 
have  to  ^ply  the  law  as  we  understand  it. 
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And  Vfe  think  the  judgment  lien«  attached  to 
the  premises  before  the  homestead  was  set 
off." 

In  Davies-Henderson  Co.  v.  Gottachalk,  81 
OaL  641,  22  Pac.  860,  it  appeared  that  the 
plaintiff  furnished  material  to  contractors, 
who  were  building  a  house  on  real  estate 
owned  by  Ann  Twohey,  one  of  the  defendants. 
After  the  plaintiff  delivered  all  of  the  ma- 
terial which  went  into  the  building  the  owner 
filed  a  homestead  deolaratian.  It  was  held 
that  this  court  could  not  defeat  the  plain- 
tiff's lien.  The  court  said:  "The  respondent, 
after  her  contract  with  the  contractor,  and 
after  the  plaintiff  had  furnished  the  material, 
and  it  had  gone  into  the  building,  filed  a 
declaration  of  homestead  on  the  property^ 
and  it  is  claimed  that  this  defeated  the  lieni 
This  is  based  on  the  ground  that  as  ths  law 
stood  at  the  time  the  material  was  furnished 
a  claim  for  material  could  not  attach  to  a 
homestead.  A  ^mplete  answer  to  this  con- 
tention is,  that  the  Hen  must  be  held  to  re- 
late to  the  time  of  farnlshing  the  material; 
and  at  that  time  the  homestead'  did  not  «adst. 
In  some  of  the  earlier  cases  a  distinction  was 
made,  in  this  respect,  between  contractors 
with  the  owner  and  siibcoBtsaotors.  As  to 
the  former,  it  was  held  that  their  lions  atx 
tached  at  the  commencement  of  the  woricy 
and  as  to  the  latter,  that  their  liens  were 
in  the  nature  of  attachments,  and  attached 
at  the  time  notice  was  glTen  to  the  owner. 
(Gaboon  v.  Levy,  6  €al.  295.)  But  this 
distinction  does  not  exist  under  the  present 
statute,  where  the  original  contract  is'void* 
In  such  case  the  contract  is  by  the  terms  of 
the  statute  deemed  to  be  the  contract  of  the 
owner,  and  the  lien  mtif^t  be  held  to  attach 
as  in  case  of  such  a  direct  contract.  An^ 
other  construction  would  relieve  the  owner 
from  any  liability  under  the  circumstances 
of  this  case.  He  could  get  his  bouse  som'^ 
pleted,  declare  his  homestead,  and  say  to  the 
original  contractor:  'Your  contract  is  void 
and  I  am  not  personally  liable  to  you,  nor 
is  my  property  liable  to  any  lien  in  your 
favor;'  and  to  the  materialman  he  could 
say:  'After  getting. the  fuU  beuejQjt  of  your 
material  and  just  before  you  could  file  your 
lien  under  the  statute,  I  filed  my  declaration 
of  homestead;  and  your  lien  cornea  too  late.' 
We  do  not  wish  to  be  understood  as  agreeing 
to  the  doctrine  declared  in  the  early  decision 
cited,  that  the  lien  of  a  materialman  did  not 
attach  at  the  time  of  furnishing  the  material, 
even  under  the  former  statute  (Germania 
Bldg.  etc.  Assoc,  v.  Wagner,  61  Cal.  349); 
but,  conceding  it  to  have  been  so  under  the 
then  existing  statute,  it  is  clearly  not  so 
now,  where  the  contract  is  void  for  any  of 
the  reasons  stated  in  the  statute.  Another 
conclusive  answer  to  this  claim  of  a  home- 
stead is,  that  two  days  before  the  homestead 


wajB  declared  the  law  was  so  changed  that  a 
homestead,  if  properly  declared,  and  in  time, 
became  subject  to  a  lien  for  material.  (Stat. 
1887,  p.  81;  Deering's  Codes,  Supp.  p.  279, 
§  1241.)  Ilierd^ore,  conceding  that  the  lien 
did  not  attach  until  the  claim  was  filed,  the 
homestead  was  then  subject  to  the  lien,  and 
the  declaration  filed  did  not  affect  it.  The 
respondent  contends  that  the  amendment  of 
the  statute  could  not  affect  her  rights,  be- 
cause it  afliected  an  existing  contract.  Coun- 
sel seems  to  forget  his  claim,  so  strenuously 
urged  upon  us,  that  there  was  no  contract  re- 
lation between  the  plaintiff  and  his  client. 
But  conceding  there  was,  the  statute  did  not 
in  any  way  affect  the  contract.  It  only  took 
away  the  right  of  the  respondent  to  defeat 
a  just  claim  against  her  property,  conceding 
counsel's  positi<m  that  the  lien  did  not  at- 
tach until  notice  was  given." 

in  Kemy  v.  Burk^  12  Sly,  L.  Bep.  464, 
it  appeared  that  the  plaintiff-  furnished  to 
the  defendsnt  lumber,  which,  the  latt/er  used 
for  the  improvjement  of  property  subsequent- 
ly declared  a  homestead.  It  was  held  that 
the  plaintiff  could  enforce  his  lien  against 
the  homestead.  The  court  said:  "The  ques- 
tions to  be  considered  in  this  opinion  are: 
Was  the  debt  created  before  the  erection  of 
the  original  improvements  on  the  land;  and 
if  BO,  was  the  appellee  entitled  to  a  home- 
stead thereon  and^  therefore,  to  the  proceeds 
of  its  sale?  Section  16,  article  13,  chapter 
38,  Crcfuersi  Statutes^  provides  that  the  home- 
stead eaeonption  shall  not  apply  to  sales  un- 
der executions,  atts^hment  or  judgment,  at 
the  suit  of  creditors,  if  the  debt  or  liability 
existed  prior  to  the  purchase  of  the  land,  or 
of  t|ie  erection  of  the  improvements  thereon. 
The  evidence  shows  that  the  consideration 
of  the  n0^  waa  the  balance  due  upon  a  bill 
of  lumber  bought  by  the  appellee^  to  be  used 
in  erecting  th(e  original  improvements  on  the 
land  sold  to  Crawitord.  But  the  contract  for 
tt^  lumber  was  made  before  the  land  had 
been  occupied  as  fi  homestead  by  the  appellee, 
fLnd  befoi^e  the  erection  of  any  of  the  improve- 
mepts  thereon,  and  that  the  note  was  executed 
some  time  after  the  lumber  had  all  been  de- 
livered for  the  amount  found  due  the  appel- 
lant on  a  settlement  made  between  the  parties. 
The  fact  that  a  part  of  the  lumber  was  not 
delivered  until  some  of  the  improvements  had 
been  put  upon  the  land,  and  after  the  appellee 
had  moved  thereon  and  occupied  it  as  a  home- 
stead, matters  not,  as  it  was  so  delivered 
under  a  contract  made  before  the  land  had 
been  occupied  or  the  improvements  thereon 
erected.  The  further  fact  that  the  date  of 
the  note  is  subsequent  to  the  appellee's  oc- 
cupancy of  the  land  avails  him  nothing,  for 
it  matters  not  how  often  the  evidence  of  the 
liability  may  have  been  changed,  as  long  as 
it  can  be  traced  to  a  debt  contracted  before 
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the  erection  of  the  improvements  on  the  land, 
its  collection  cannot  be  defeated  by  the  home- 
stead  plea.  There  can  be  put  one  construc- 
tion placed  upon  the  statute,  and  that  is, 
that  a  debtor  will  not  be  allowed  to  improve 
his  land  not  occupied  as  a  homestead,  so  as 
to  affect  existing  creditors.  Fisk  v.  Hunt,  81 
Ky.  585.  We  are  of  the  opinion  that  the 
debt  sued  on  existed  prior  to  the  erection  ol 
the  improvements  on  the  land,  afterwards 
sold  to  Crawford,  and  that  by  the  express 
provisions  of  the  statute  the  land,  or  the 
proceeds  of  its  sale,  could  be  subjected  to 
its  payment." 

In  Tuttle  V.  Howe,  14  Minn.  146,  100  Am. 
Dec.  205,  it  appeared  that  the  plaintiff's 
assignor  furnished  to  the  defendant  brides 
with  which  to  build  a  house  on  property 
that  the  defendant  later  turned  into  a  home* 
stead.  It  was  held  that  the  plaintiff  could 
enforce  his  lien  against  the  homestead.  The 
cburt  said:  "The  respondent  further  claims 
that  ^  the  land  on  which  the  building  was 
situate  was  a  homestead,  and  therefore,  upon 
the  authority  of  Cogel  v.  Mickow,  11  Minn. 
475  (Gil.  354),  not  subject  to  forced  sale  to 
satisfy  the  lien.  To  this  position  it  is  sufft- 
cient  answer  that  there  is  nothing  in  the  evi« 
dence  or  finding  to  show  that  it  was  a  home- 
stead at  the  time  when  the  lien  attached.  The 
fact  that  it  became  so  after  the  lien  attached 
could  not  deprive  €he  lien  claimant  of  his 
lien." 

But  in  Walsh  v.  McMenomy,  74  Cal.  350, 
16  Pac.  17,  the  court  said:  "Does  the 
fact  that  the  homestead  was  declared  up- 
on the  premises  after  the  materials  were 
furnished,  but  before  the  lien  therefor  was 
filed,  defeat  the  lien?  Homesteads  prior  to 
March  9,  1887,  were  subject  to  execution  or 
forced  sale  in  satisfaction  of  judgments  ob* 
tained,  'on  debts  secured  by  medianies',  labor- 
ers', or  vendors'  liens,  upon  the  premises,* 
etc.  (Civ.  Code,  §  1241.)  As  the  section 
omitted  from  the  liens  for  which  the  home- 
stead could  be  sold,  that  of  materialmen,  this 
court  held  in  Richards  v.  Shear,  70  Cal.  187, 
that  one  who  furnished  materials  for  the 
construction  of  a  building  on  real  property, 
after  it  had  been  impressed  with  a  home- 
stead. Could  not  obtain  a  lien  therein  for  the 
material  furnished.  But  in  the  case  at  bar 
the  homestead  did  not  exist  when  the  ma- 
terials were  furnished,  and  the  question  arises. 
Does  this  alter  the  case?  We  think  not.  It 
is  true  the  mechanic's  lien  law  provides  that 
'the  liens  provided  for  in  this  chapter  (ch. 
2)  are  preferred  to  any  lien,  mortgage,  or 
other  incumbrance  which  may  have  attached 
subsequent  to  the  time  when  the  building, 
improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to 
be  furnished;  also  to  any  lien,  mortgage,  or 
other  incumbrance  of  which   the   lienholder 


had  no  notice^  and  whidh  was  unreoorded 
at  the  time,'  etc.  (Code  Civ.  Pro.  §  1186.) 
So,  too,  section  1185  of  the  same  code  pro- 
vides that  the  land  upon  which  a  building  is 
constructed  shall  be  subject  to  the  lien,  if, 
at  the  commencement  of  the  work,  or  of  the 
furnishing  ol  materials  lor  the  same,  the 
land  belonged  to  the  person  who  caused  the 
building  to  be  constructed,  etc." 

In  Stokes  v.  Hatcher,  60  Ga.  617,  it  ap- 
peared that  the  plaintiffs^  farm  laborers,  per- 
formed work  on  the  defendant's  farm,  which 
he  later  turned  into  a  homestead.  It  was, 
held  that  the  homestead  was  not  subject  to 
execution  on  the  plaintiff's  claim.  The  court 
said :  "This  court  held  in  the  case  of  Dicken 
V.  Thrasher,  58  Ga.  360,  that  the  estate  was 
liable  for  such  work  done  thereon  for  the 
family  after  the  homestead  was  set  apart; 
but  this  case  does  not  fall  within  the  prin- 
ciple there  ruled.  That  principle  is»  that 
the*  homestead  would  be,  or  n^ight  be^  worth- 
less to  a  feeble  or  decrepit  family,  unless 
labor  eould  be  hired  to  work  it;  and  as  the 
words  of  the  constitution — ^'labor  done  there- 
on''-^overed  that  case,  the*  labor  being  dose 
on  the  homestead  and  for  the  homestead 
cetate,  we  thought  that  it  was  r^ht  and  just, 
and  carried  out  the  initfnt  and  spirit  of  the 
constitution  to  hold  the  homestead  liable. 
In  the  case  at  bar  the  facts  are  wholly  db- 
similar.  The  labor  was  not  done  on  the  home- 
stead, because,  when  it  was  performed,  there 
was  no  homestead;  nor  wae  it  done  for  the 
benefit  of  the  homestead  estate,  because  there 
was  no  such  estate — ^no  beneficiaries  to  be 
benefited — no  quasi  cestui  que  trust,  to  be 
supported  by  this  labor.  In  this  clause  of 
the  exceptions,  we  hold  that  the  word  'there- 
on' in  connection  with  'labor,'  refers  not  to 
the  soil  or  property  out  of  which  the  home- 
stead is  afterwards  carved,  but  to  the  land 
after  it  is  made  homestead.  The  judgment^ 
therefore,  is  affirmed." 


COLUHBIA  BITHtTLITIO,  JJOOTED 

V. 

BRITISH  COIiUMBIA  EI^EOTRIO 
RAILROAB  COMPANY. 

Canada — Supreme  Court — March  26,  1917. 

5A  Can,  Smp.  Ct*  1. 


Street  Railways  —  Injury  to  Team  on 
Traok  —  Negligence  Incap<icitatiag 
Company  from  Avoiding  Injnry. 

Thouph  a  person  was  neglij^ent  in  driving 
6n  a  street  railway  track  the  company  is 
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liable  for  »  collision  wli«reb^  fais  team  "wm 
killed,  if,  after  diaoovering  ms  ^ril,  the  car 
could  have  been  stopped  in  time  to  have 
Avoided  the  injury  except  for  a  defective 
brake. 

[See  note  at  end  of  this  case.] 

[2]  Appeal  from  the  jud^pnent  of  the  Gonrt 
of  Appeal  for  British  CoIum:.la,  23  B.  C.  Bep. 
160,  reversing  the  judgment  of  Murphy,  J., 
at  tbc  trial,  by  which  the  plaintifTa  action 
ivaa  maintained  with  costs. 

The  appellant's  servant  (one  Hall)  was 
driving  a  team  of  horses  and  a  wagon,  the 
property  of  the  appellant,  sl6ng  a  road, 
known  as  Townsend  Road,  which  was  crossed 
by  the  company  respondent.  On  the  way,  one 
Sands  got  up  from  the  road  and  tat  beside 
the  driver.  On  nearing  the  track,  Which  was 
approached  by  an  up  grade,  the  two  men  were 
engaged  in  conversation  and  took  no  precau- 
tions. When  the  horses  were  partially  across 
the  track,  they  were  struck  by  a  tramcar  of 
the  company  respondent.  Sands  and  tiie  two 
horses  were  killed,  Hall  was  thrown  from  the 
wagon  and  the  wagon  was  damaged.  Hie 
tramcar  at  the  time  was  coming  down  grade 
at  about  40  miles  an  hour.  There  was  evi- 
dence that  the  brakes  on  the  tramcar  were 
dofe<?tive. 

The  issues  raised  on  the  present  appeal  are 
stated  in  the  judgments  now  reported. 

Armour,  K,C.,  for  appellant. 

Tilley,  K.C.,  for  respondent. 

Senkler  d  Van  Home,  solicitors  fbr  appel- 
lant. 

McFhillipa  d  Smith,  solicitors  for  respond- 
ent. 

t3J  Tme  Chikt  JtfnrtCK, — ^I  agree  with  Mr. 
Jnstice  Anglin  with  this  addition. 

The  general  proposition  that  ''statutory 
powers  may  not  be  exercised  with '  reckless 
dipregard  for  the  common  law  rights  of 
others"  cannot  be  open  to  objection.  A  state- 
ment of  the  contrary  would  seem  siifBcient  to 
rpfute  it.  Adopting  the  language  of  Tx>rd 
Sumner  in  Great  Gent.  R.  Co.  v.  Hewlett 
[1916]  2  A.  C.  (Eng.)  511,  at  pp.  623-524, 
Ann.  Cas.  1917A  997,  I  would  say  that  how- 
pver  general  the  terms  used  by  the  legislature 
in  authorizing  for  the  company's  benefit  what 
would  otherwise  be  a  nuisance  the  authority 
conferred  must  be  exercised  with  reasonable 
care  and  not  without  it. 

The  application  of  the  rule  to  the  particu- 
lar case,  however,  presents  some  difficulty.  It 
is  not  suggested  that  railway  trains  can  never 
pass  over  a  public  crossing  except  at  such 
<9peed  that  in  case  of  necessity  they  can  be 
stopped  before  reaching  it.  If  it  were,  that 
would  seem  to  be  a  proposition  that  one  might 
have  much  hesitation  in  accepting  although 
at  first  sight  it  seems  reasonable. 


In  Britieh  Colombia  Eleetrio  B.  Go.  v. 
Loach  [1916]  1  A.  C.  (Eng.)  719,  Ann.  Cas. 
11I16D  497,  the  Privy  Council  held  that  it 
was  the  negligence  of  the  respondent  in  com- 
ing out  with  defective  brakes  which  though 
antecedent  to  the  appellant's  negligence  did 
not  come  into  effect  mitil  afterwards  and 
therefore  was  the  cause  of  the  accident  It 
may  perhaps  be  suggested  that  the  point  of 
the  decision  was  a  fine  one  and  that  if  the 
respondent  had  previously  tied  its  hands  so 
that  it  could  not  help  coming  too  fast  the 
appellant  had  also  previously  [4]  tied  his 
handf  so  that  he  arrived  at  the  crossing  too 
slow  to  be  able  to  clear. 

However,  the  judgment  of  the  Privy  Coun- 
etl  must  be  accepted  as  the  law  not  only  as 
to  the  abstract  principle  which  is  clear  but 
as  applicable  to  this  particular  case;  and  as 
Mr.  Justice  Archer  Martin  said  in  the  Couri 
of  Appeal,  '^on  the  inferences  to  be  drawn 
from  facts  about  which  there  is  no  real  dis- 
pQte  .  .  .  the  accident  could  .  .  .  have 
been  avoided  if  the  brake  had  been  in  good 
order."  This  conclusion  clearly  brings  the 
ease  within  the  decision  of  the  Privy  Council 
in  Britieh  Columbia  Electric  R.  Co.  v.  Loach 
[1916]  A.  C.  719,  Ann.  Cas.  1916D  497,  23 
Dominion  L.  Bep,  4,  and  the  appeal  must  be 
allowed  with  costs  here  and  in  the  Court  of 
Appeal  and  the  judgment  of  the  trial  judge 
must  be  restored. 

DAViEd,  J. — The  case  between  the  British 
Columbia  Electric  R.  Co.  v.  Loach  [1916J 
A.  C.  719,  Ann.  Cas.  1916D  497,  29  Dominion 
L.  Rep.  4,  was  one  arising  out  of  the  same 
accident  and  on  tilie  same  facts  and  circum* 
stances  as  this  action  waa  brought  on.  The 
only  difference  is  in  the  person  who  brought 
the  action;  but  it  is  contended  there  exists 
a  difference  between  the  findings  of  the  jury 
in  the  former  case  and  the  findings  of  facts 
or  inferences  from  the  evidence  made  by  the 
learned  trial  judge  in  the  preeent  action.  The 
record  of  the  Ixisch  case  is  not  before  us  and 
it  may  be  that  some  of  the  evidence  in  that 
case  as  to  the  power  of  the  motorman  to  have 
stopped  the  car  before  reaching  the  team 
crossing  the  track  at  the  rate  of  speed  the 
car  was  running  with  a  defective  brake,  such 
as  there  waa  on  the  car,  was  not  precisely 
the  same  as  in  this  case.  However,  in  the 
Loach  ease  [5]  their  Lordships  cite  the  find- 
ing of  the  jury  that  while  both  parties  were 
guilty  of  negligence,  nevertheless  ^the  mo- 
torman could  have  stopped  the  car  if  the 
brake  had  been  in  an  effective  condition;*' 
and  Lord  Sumner,  who  delivered  the  judg- 
ment, says: — 

'^f  the  brake  had  been  in  good  order,  it 
shonld  have  stopped  the  cat  in  300  feet." 

In  so  far  as  the  general  principle  is  con- 
cerned I  take  it  we  are  botmd  by  the  law 
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laid  down  ia  the  Loach  case  by  the  Judicial 
Committee. 

In  the  headnote  to  that  case  it  is  stated 
that  their  Lordships  held: — 

'^The  principle  tliat  the  contributory  negli- 
gence of  a  plaintiff  will  not  disentitle  him  to 
recover  damages  if  the  defendant,  by  tke 
exercise  of  care,  might  have  avoided  the  re- 
sult of  that  negligence,  applies  where  the 
defendant,  although  not  committing  any  neg- 
ligent act  subsequently  to  the  plaintiflTs  neg- 
ligence, has  incapacitated  himself  by  his  pre^ 
vious  negligence  from  exeroiaing  such  cajre  as 
would  have  avoided  the  result  of  the  plain- 
tiff's negligence." 

Several  questions  were  raised  and  argued 
at  bar  as  to  whether  the  rate  of  speed  at 
which  the  car  was  running  when  the  motor* 
man  first  saw  the  plaintiff's  servant  man 
driving  his  team  and  cart  to  cross  the  car 
track,  was  not  in  itself  negligence,  and  wheth< 
er  the  provisions  of  the  "Railway  Act"  on 
the  subject  of  the  rate  at  which  cars  might 
rim,  extend  to  electric  cars.  In  the  view  1 
take  of  the  facts  I  think  the  appeal  must  be 
decided  by  determining  whether  there  was 
evidence  from  which  the  proper  inference 
should  be  drawn  that  if  the  car  had  been 
equipped  with  an  adequate  and  efficient  brake 
instead  of  an  admittedly  defective  and  in- 
ofRcient  one,  it  could,  if  promptly  applied  at 
the  proper  moment  by  the  motorman,  ha.ve 
[6]  stopped  the  car  and  avoided  the  accident. 
If  sueh  an  inference  is  the  proper  one  to 
draw,  the  defendants  {respondents)  under  the 
authority  of  the  Loach  case  must  be  held 
liable.  The  learned  trial  judge  thought  him- 
self bound  by  the  decision  of  the  Judicial 
Committee  in  the  Loach  case,  and  his  finding 
on  the  fact  whether  efficient  brakes  would» 
if  applied,  have  stopped  the  car  in  time,  is 
as  follows: — 

"The  plaintiffs  desire  me  to  find  that  had 
the  brakes  been  efficient  and  applied  as  soon 
as  the  motorman  saw  the  team,  the  car  would 
have  been  slowed  down  sufficiently  to  allow 
time  enough  for  the  team  tp  have  cleared  the 
tracks.  It  is  possible  the  horses  might  have 
j;ot  over,  but  I  do  not  think  I  can  hold  it 
proven  that  the  wagon  would  also  be  across, 
and  if  not  the  horses  would  probably  have 
been  killed  and  certainly  the  wagon  would 
have  been  damaged." 

After  careful  consideration  of  the  evidence, 
I  am  of  opinion  that  the  proper  inference  to 
be  drawn  from  it  is  that  had  the  car  been 
equipped  with  proper  and  efficient  brakes  the 
motorman  would  have  stopped  it  when  he 
applied  the  brakes  in  time  to  have  avoided 
the  accidents 

The  evidence  of  Andrews  is  not  as  clear 
and  satisfactory  4m  the  point  as  one  could 
desire;  but  in  answer  to  the  learned  judge 
who  said  to  him:     ''Well  if  you  are  going 


40  miles,  you  oouldn't  get  down  to  10  miles 
in  a  hundred  feet!"  he  answered:  ''Oh!  no 
Sir,  about  200  feet  in  40  miles  an  hour." 

That  200  feet  was  100  feet  less  than  in  the 
Loach  case  Lord  Sumner  thought  it  could  be 
stopped  altogether  and  would  bring  the  car 
running  at  the  reduced  rate  of  10  miles  au 
hour  within  200  feet  of  the  horses  and  truck 
crossing  the  track  and  still  allow  200  within 
which  the  car  might  have  been  stopped  alto- 
gether before  it  reached  the  team. 

[7]  I  would  therefore  allow  the  appeal  and 
restore  the  judgment  of  the  trial  judge  with 
costs  here  and  in  the  Court  of  Appeal. 

Xdingtoiv,  J^— I  do  not  see  enough  in  the 
facts  presented  h^ein  whereby  it  is  fairly- 
possible  to  distinguish  this  case  from^  that  of 
the  British  Columbia  Electric  R.  Co.  t.  Loach 
[1916]  1  A.  C.  (Eng.)  719,  Ann.  Cas.  19161> 
407,  arising  out  of  same  accident  as  in  ques- 
tion herein,  and  am  the]:efore  of  the  opinion 
that  the  appeal  should  be  allowed  with  co8t» 
throughout  and  the  judgment  of  the  learned 
trial  judge  be  restored. 

Duff,  J. — ^Xhe  accident  out  of  which  the 
litigation,  arot>e  occurred  in  Townsend  Avenue 
in  the  municipality  of  Point  Grey,  a  suburb 
of  Vancouver,  where  that  street  is  crossed  by 
the  Vancouver  and  Lulu  Island  Railway  the 
appellant  company's  horses  and  wagon  being 
run  down  by  a  car  of  the  respondent  company. 

Pursuant  to  a  contract  with  the  Vancouver 
and  Lulu  Island  Railway  Company  and  the 
Canadian  Pacific  Railway  Company,  the 
lessee  of  the  railway,  the  respondent  com- 
pany, some  years  ago,  equipped  the  railway- 
as  an  electric  railway  and  were  working  it 
under  the  term si  of  the  contract  by  authority 
of  an  Act  of  the  Parliament  of  Canada  (ch. 
66,  6  &  7  Edw.  VIL).  The  ^reement  re- 
quires the  respondent  company  to  provide  an 
"electric  car  service"  between  Granville  Street 
in  the  City  of  Vancouver  aiid  Steveston  on 
the  Fraser  Delta  (a  distance  of  about  15 
miles)  in  part  over  the  Vancouver  and  Lulu 
Island  [8]  Railway  and  in  part  over  a  track 
owned  by  the  Canadian  Pacific  Railway  Com- 
pany which,  it  may  be  assumed,  was  con- 
structed under  statutory  authority  as  part  of 
that  company's  system.  The  Vancouver  and 
Lulu  Island  Railway  though  originally  con- 
structed under  the  authority  of  Provincial 
legislation  was  afterwards  declared  to  be  a 
work  ''for  the  general  advantage  of  Canada" 
and  thereupon  became  and  is  a  Dominion 
Railway.  The  respondent  company  was  in- 
corporated under  the  ''English  Companies' 
Act,"  acquired  the  property  and  rights  of  the 
Consolidated  Railway  Company,  a  British 
Columbia  corporation,  and  own  and  operate 
lines  of.  electric  railway  and  other  works  in 
Vancouver  and  the  suburbs  of  Vancouver  and 
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in  other  places  in  BrHish  GolumMa'  tinder 
the  authority  of  the  Consolidated  Companj'B 
special  Act  (B.  C.  Statutes,  18^6,  ch.  55),  all 
these  works  being  local  works  under  the  ces- 
ciusive  jurifldiction  of  the  Provincial  Legis- 
lature. It  maj  be  a  question  whether  the 
Intention  of  the  legislation  authorizing  the 
agreement  alKyve  mentioned  (oh.  66,  6  k  7 
Edw.  VII.)  was  to  give  the  respondent  com- 
pany the  statue  of  a  Dominion  Railway 
Company  ina  d  vis  the  enactments  of  the 
"Dominion  Railway  Act/'  or  whether  the  com- 
pany is  merely  authorized  to  exercise,  as  con- 
tractor with  the  Canadian  Pacific  Railway 
Company  and  the  Vancouver  and  Lulu  la- 
land  Railway  Company,  powers  which  are 
directly  conferred  upon  and  are  the  powers 
ol  the  last  mention^  companies  which  they 
are  permitted  to  execute  by  the  respondent 
company  as  their  instrumentality.  The  point 
is  not  material  to  any  queertion  arising  now 
and  I  mention  it  to  make  it  dear  th^^  noth- 
ing said  in  relation  to  this  appeal  [9]  should 
be  treated  as  atfecting  any  question  which 
may  hereafter  arise  concerning  the  status  of 
the  respondent  company  or  the  responsibility 
of  either  of  the  railway  companies  mentioned. 

The  line  operated  by  the  respondent  com-* 
pany  for  the  Canadian  Pacific  Railway  Com^ 
pany  and  the  Vancouver  and  Lulu  Island 
Railway  Company  crosses  numerous  streets 
within  the  territorial  boundaries  of  Van^ 
couver  which  occur  at  the  usual  intervals  and 
after  passing  the  southern'  limit  of  the  mu- 
nicipality (about  a  mile  from  the  Granville 
Street  terminus )  in  the  municipality  of  Point 
Grey  until  the  north  arm  of  the  Fraser  is 
reached. 

The  respondent  company  contends  that  it 
is  not  judicially  amenable  in  respect  of  harm 
caused  to  persons  and  things  lawfully  passing 
on  a  public  highway  across  the  line  it  oper- 
ates by  reason  merely  of  the  fact  that  such 
harm  is  ascribable  to  the  unusual  and  dan< 
gerous  speled  of  the  car  causing  it;  in  short 
operating  the  railway,  as  it  contends  under 
the  provisions  of  the  "Dominion  Railway 
Act"  the  matter  of  the  speed  of  its  cars  (it 
is  argued)  rests  in  its  own  uncontrolled  dis- 
cretion, save  in  cases  in  which  that  discre- 
tion la  affected  by  the  express  provisions  nf 
the  "Railway  Act"  or  by  some  regulation  on 
the  subject  by  the  Board  of  Railway  Com- 
missioners. 

It  has  often  been  laid  down  as  a  general 
proposition  that  the  grantee  of  statutory 
powers  is  not  in  general  responsible  for  harm 
resulting  from  that  which  the  legislature  has 
Authorized  provided  it  is  done  in  the  manner 
authorized  and  without  negligence;  but  that 
an  obligation  rests  upon  persons  exercising 
fiuch  powers  not  only  to  exercise  them  with 
[10]  reasonable  care  but  in  such  a  manner 
as  to  avoid  anneeessary  harm  to  the  persons 


or  property  of  others!  (Greddis  v.  Bami  Reser- 
voir, 2  App.  Cas.  (Eng.)  430,  at  p.  438; 
Canadian  Pac.  R.  Co.  v.  Roy  [1902]  A.  C. 
(Eng.)  220,  at  p.  231;  East  Fremantle  v. 
Annois  [1902]  A.  C.  (Eng.)  213,  at  p.  218; 
Great  Cent.  R.  Co.  v.  Hei;v'lett  [1916]  2  A.  C. 
(Eng.)  511,  Ann.  Cas.  1917A  097.  The  prin- 
ciple has  often  been  applied  and  has  been 
always  considered  to  impose  upon  street  rail- 
way companies  an  obligation  to  regulate  the 
speed  of  their  cars  in  and  upon  the  public 
streets  in  such  a  way  as  not  unduly  to  en- 
danger the  safety  of  the  public. 

AH  suoh  general  rules  and  principles  are, 
however,  in  all  the  last  analysis  rules  of  con- 
stmetioUi  and  must  give  way  to  an  express 
or  implied  c<mtrary  intention.  "Obviouslj^,*' 
said  Bowen,  L.J.,  in  Truman  v.  London,  etc. 
R.  Co.  29  Ch.  D.  (Eng.)  89,  at  p.  108,  "the 
question  in  each  case  turns  on  the  construc- 
tion of  the  Act  of  Parliament." 

In  East  Fremantle  v.  Annois  [1902]  A.  C. 
(Eng.)  213,  at  p.  217,  referring  to  a  remark 
df  Abbott,  CJ,,  in  Boulton  v.  Crowther,  2 
B.  &  C.  703,  at  p.  707,  9  E.  C.  L.  227,  that 
if  the  donee  of  a  statutory  power  act  "arbi- 
trarily, carelessly  or  oppressively"  the  law 
has  provided  a  remedy.  Lord  Macnaghten 
observed  that  such  expressions,  althongh  as 
applied  to  the  circumstances  of  a  particular 
ca^e  they  probably  create  no  difficulty,  are 
nevertheless  when  used  generally  and  at  large 
neither  precise  nor  exact  as  to  scope  or  mean- 
ing. In  a  word,  his  Lordship  said  "the  only 
question  is,  has  the  power  been  exceeded? 
Abuse  ia  only  another  form  of  excess." 
"There  is,**  [11]  said  Lord  Selbume  in  Lon- 
don, etc.  R.  Co.  V.  Truman,  11  App.  Cas. 
(Eng.)  45,  at  p.  53,  "no  cause  of  action  on 
the  ground  of  negligence  in  the  manner  of 
doing  what  is  authorized  if  that  .  .'  .  is 
in  fact  authorized;"  that  is  to  say  has  been 
declared  to  be  lawful.  If  the  particular 
thing  "complained  of  is  done  in  the  place  and 
by  the  means  contemplated  by  the  legisla- 
tion" it  is  not  an  actionable  wrong:  Cana- 
dian Pac.  R.  Oo.  V.  Roy  [1902]  A.  C.  (Eng.) 
220,  at  p.  227 ;  Hamilton  St.  R.  Co.  v.  Weir, 
61  Can.  Sup.  Ct.  506,  25  Dominion  L.  Rep. 
346;  Great  Cent.  R.  Co.  v.  Hewlett  [1916] 
2  A.  C.  (Eng.)  511,  Ann.  Cas.  1917A  997. 
An  electric  railway  company  having  author^ 
ity  by  statute  to  place  its  transmission  wires 
above  the  streets  on  poles  or  under  ground 
was  held  not  to  be  answerable  in  negligence 
for  the  consequences  of  not  adopting  the  plan 
less  dangerous  to  the  public;  the  exercise  of 
this  discretion  vested  in  the  company  "v^as  hot 
reviewable  by  a  jury:  Dumphy  v.  Bfontreal 
Light,  etc.  Co.  [1907]  A.  C.  (Eng.)  464,  9 
Ann.  Cas.  749. 

The  question  whether  a  railway  company 
whose  railway  is  being  worked  under  the  au- 
thority of  the  'T)ominion  Railway  Act"  is 
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answerable  in  negligence  lor  running  its 
trains  over  a  highway  crossing  at  a  speed 
which  makes  it  impossible  for  the  locomotive 
engineer  with  the  appliances  at  his  command, 
or  with  due  regard  to  the  safety  of  his  pas- 
sengers to  exercise  any  effective  control  over 
the  train  with  a  view  to  the  safety  of  persons 
crossing  the  track  on  the  highway  is  there- 
fore reducible  to  the  question:  Is  such  man- 
agement [12]  of  the  trains  legalized?  And 
the  answer  to  the  question  must^  to  repeat 
the  remark  of  Bow«n,  L.J.«  turn  upon  the 
construction  of  the  enactments  from  whidi 
the  authority  to  work  the  railway  ia  de- 
rived. 

The  difficulty  of  holding  railway  companies 
to  be  under  the  duty  generally  to  regulate 
the  speed  of  their  trains  at  highway  crossings 
in  accordance  with  some  standard  of  rear 
sonableness  to  be  determined  and  applied  by 
a  jury  is  obvious.  Decisions  upon  questions 
of  speed,  it  may  be  assumed,  affect  more 
radically  the  management  of  a  railway  line 
than  decisions  upon  questions  of  wliat  may- 
be called  collateral  precautions,  in  providing, 
for  example,  signalling  devices  or  gates  and 
watchmen  at  highway  crossings.  Reasonable- 
ness means,  of  course,  reasonableness  in  all 
the  circumstances.  Is  it  for  a  jury  to  say 
whether  a  fcist  service  between  Montreal  and 
Toronto  or  Montreal  and  Ottawa,  for  exam- 
ple, necessitating  the  passing  of  numbers  of 
highway  crossings  at  a  rate  of  speed  preclud* 
ing  the  possibility  of  exercising  in  most  cases 
control  over  the  trains  sufficient  in  itself  to 
afford  any  safeguard  for  persons  using  the 
highway — is  the  reasonableness  of  such  a 
service  entailing  such  consequences  to  be  left 
to  a  jury  to  determine?  Is  tlie.  fetter  upon 
the  railway  company's  discretion  involved  in 
such  a  rule  within  the  contemplation  of  the 
''Railway  Act  ?"  I  think  the  decision  of  this 
court  in  Grand  Trunk  R.  Co.  v.  McKay,  3i 
Can.  Sup.  Ct.  81,  may  be  taken  broadly  to 
establish  the  proposjltion  that  the  discretion 
of  the  railway  company  exercised  bond  fids 
with  regard  to  the  speed  of  trains  on  a  Do- 
minion railway  [13]  worked  in  the  usual  way 
by  steam  is  not  as  a  general  rule  amenable 
to  judicial  review  with  reference  to  some 
standard  of  reasonableness  to  be  determined 
by  a  judicial  tribunal. 

It  does  not  follow  that  in  no  circumstances 
does  a  legal  obligation  rest  upon  a  company 
operating  a  railway  under  the  "Dominion 
Railway  Act"  in  relation  to  the  speed  of  its 
trains  in  approaching  or  crossing  a  highway. 
For  example,  the  Act  provides  for  certain 
precautions  with  the  object  of  warning  the 
public  of  the  approach  of  trains  and  the  en- 
actments prescribing  these  precautions  pre- 
suppose that  railway  trains  are  not  run  at  a 
speed  which  makes  these  warnings  useless; 
and  I  am  not  prepared  to  say  that  for  hann 


eauaed  1^  a  train  nuining  aesoss  a  higrhway 
at  such  a  speed  as  to  nullify  the  utility  of 
the  prescribed  statutory  signals,  other  effica- 
cious signals  not  being  provided,  the  railway 
company  could  not  be  made  answerable  as 
for  negligence.  And  the  cireunstancea  of  a 
particular  emergency  may  obviously  caat  a 
duty  .upon  the  servants  in  chaigss  o|  the  train 
to  moderate  its  ^leed  or  bring  it  to  a  atop; 
so  also  the  permanent  conditions  ol  a  par- 
ticular crossing  or  the  practice  of  the  rail- 
way in  relation  to  it  (a  point  to  which  I 
must  again  advert)  may  give  rise  to  a  duty 
to  taJke  extraorduiarily  measurjes  there  for 
the  protection  of  the  public  by  controlling 
train  speed  where  other  effective  measures  are 
impossible  or  neglected:  Rex  ▼.  Broad  [1916] 
A.  C.  (Eng.)  1110  at  pages  1113,  1114;  33 
N.  Z.  L.  R.  1276  at  pages  1291,  1299. 

In  addition  to  the  general  considerations 
above  alluded  to  there  is  another  eoosiderar 
tion  which  applies  with  some  force  to  railway 
works  under  the  [14]  "Dominion  Hsolway 
Act."  The  jurisdiction  ol  the  Donunion  with 
regard  to  railways  is  limited  to  what  may  be 
called  through  railways,  that  la  to  say,  rail- 
ways passing  beycikd  the  limits  of  a  province 
or  connecting  two  proTinces,  and  local  rail- 
ways declared  by  the  Dominion  Parliament 
to  be  works  ior  the  general  advantage  of 
Canada.  Down  to  the  tima  when  the  "Rail- 
way Ajct"  receiyed  its  present  general  form 
in  the  year,1868>  the  pra^tiea  of  making  such 
declarations  on  grounds  and  for  reasons  hav- 
ing no  kind  of  relevancy  to  the  substance  of 
the  declaration  itself  had  not  come  into 
vogue.  Generally  speaking  such  deolarations 
were  reserved  for  undertakings  connected  or- 
ganically '  wi^  through  railways.  The  re- 
sponsibilities ol  the  Dominion  railway  com- 
panies with  ri^ard  to  through  traffic  should 
not  be  lost  sight  of  in  considering  the  effect 
of  the  ''Dominion  Railway  Act"  in  this  ra- 
gard. 

The  cons|derati(ons,  however,  ordinarily  rel- 
evant wliere  the  question  concerns  the  man- 
agement of  a  Dominion  railway  worked  by 
steam,  are  largely  without  application  to  the 
undertakings  operated  by  the  respondent  com- 
pany under  the  authority  of  6  &  7  £dw.  VII. 
ch.  66.  To  make  this  clear  it  is  necessary 
to  refer  to  the  specific  'provisions  ol  the  agree- 
ment of  1906  between  the  Canadian  Pacific 
Railway  Company  and  the  Vancouver  and 
Lulu  Island  Railway  Company  and  the  Brit- 
ish Columbia  fileotric  Company  ratified  by 
that  statute. 

The  agreement  requires  the  respondent  com- 
pany to  maintain  a  ''good,  proper  and  efficient 
electric  car  service  equipped  with  modern  cars 
and  supplied  with  the  latest  appliances;" 
and  it  prescribes  that  the  service  [16]  "shall 
be  equal  in  every  respect  to  the  service  now 
in  effect  en  the  lines  owned  and  operated  by 
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the  party  of  tlie  second  part  between  Van^ 
couTer  and  New  Westminster/' 

By  aeetion  16  of  tiie  agreemOkt  it  Ib  stipu- 
lated tkat  the  respondent  oompany  sliall  pro- 
tect and  indemnify  tbe  Canadian  Pacific  Rail- 
way Company  against  all  lose,  damage  or 
daim^  which  may  arise  in  consequence  of  the 
working  of  the  railway  under  the  agreement 
and  "will  bear  and  pay  all  expenses  incurred 
in  doing  all  acts,  matters  and  things  as  they 
are  now  or  may  hereafter  be  required  for  the 
maintenanoe  and  operation  of  the  said  rail- 
way in  oonformity  with  the  laws  of  the  Do« 
minion  of  Canada'* — ^meaning  of  course  the 
Dominion  law  as  affecting  the  undertaking 
in  question.  By  another  clause,  inspection  by 
the  Superiitftenctent  of  tlie  Pacific  Division  of 
the  Canadian  Pad  fie  Bailway  Company  is 
provided  for  and  the  respondent  company  un- 
dertakes to  remedy  any  defects  in  tiie  service 
of  equipment  of  the  railway  to  the  satisfac- 
tion of  the  superintendent  or  any  official  ap- 
pointed by  him  to  make  such  inspection.  It 
is  quite  trident  that  all  the  parties  to  these 
agreements  haTe  assumed-'^uid  carried  the 
assumption  into  effeet  in  practice — ^that  im- 
portant provisions  of  the  ''Dominion'  tlailway 
Act"  enacted  fer  the  protection  of  the  public 
at  highway  crossings  had  no  application  to 
the  railway  when  worked  under  the  provi- 
sions of  this  agreement.  The  cars  in  use  are 
of  a  type  familiar  in  this  country  as  the 
interurban  trolley  ear  worked  by  electric 
motor,  equipped  with  compressed  air  whistle 
and  foot  gong,  brakes  and  reversing  appara- 
tus, having  neither  steam  whistle  nor  bell 
weighing  ''at  least  SO  pounds"  as  prescribed 
for  "engines*  or  ''loconvotives"  by  the  **Do- 
minion  I^ilway  Act.**  The  photographs  in 
evidence  indicate,  and  we  may  assume  cor- 
rectly, [16]  that  at  TowBsend  Avenue  the 
fti^  "Railway  Crossing^  prescribed  by  that 
statute  does  not  appear. 

In  this,  no  doubt,  the  purpose  of  the  agree- 
ment aa  touching  the  character  of  the  cars 
was  faithfully  carried  out.  The  ears  contem- 
plated by*  tiie  agreement  are  certainly  not 
"locomotives'*  or  "engines"  within  the  mean- 
ing of  the  **Dominion  Railway  Act.**  The  in- 
tention of  the  parties  was  to  establish  a  serv- 
ice which  should  be  remunerative,  and  within 
the  city  limits,  at  all  events,  the  agreement 
most  be  taken  to  have  contemplated  stopping 
at  street  intersections  as  in  the  working  of 
a  street  railway  service,  for  taking  up  and 
setting  down  passengers,  and  this  would  nec- 
<*R8arily  involve  the  use-  of  such  cars  and 
appliances  as  would  enable  the  cars  to  be 
easily  started  and  readily  brought  to  a  stop. 
Witli  such  cars  the  working  of  a  "proper  and 
efHcient"  service  as  regards  measures  required 
for  the  safety  of  the  public  on  the  highways 
(by  regulation  of  speed  and  otherwise)  as 
well  as  in  the  interest  of  the  patrons  of  the 


railway— -would  in  the  case  of  a  short  rail- 
way of  12  or  15  miles  in  length,  having  no 
throu£^  connections,  present  no  greater  difQ- 
eulty:  than  the  working  of  an  ordinary  street 
ear  system  in  a  large  city. 

By  the  special  Act,  ch.  66,  6  ft  7  Edw. 
VIL,  it  is  declared  that  "subject  to  the  pro- 
visions of  the  'Railway  Act' ''  the  agreement 
referred  to  and  another  to  which  a  brief  ref- 
erence will  be  necessary  set  forth  in  the  sched- 
ule to  the  stattrte,  shall  be  legal  and  binding 
upon  the  parties  thereto  and  it  is  enacted 
that  ^such  respective  parties  may  do  what- 
ever is  necessary  In  order  to  give  eflfect  to 
the  substance  and  intention  to  the  said  agree- 
ments.'^ 

Light  is  thrown  upon  the  effect  of  the  words 
'^substance  and  intention"  in  the  ratifying 
[17}  statute  by  a  reference  to  the  agreement 
of  1904  between  the  Canadian  Pacific  Rail- 
way Company  and  the  respondent  company 
which  the  statute  also  authorizes  the  respond- 
ent company  to  carry  out.  This  agreement 
requires  the  company  to  establish  an  "electric 
street  car"  service  between  the  comer  of 
Robson  street  and  Granville  street  (one  of 
the  principal  thoroughfares  in  Vanconvt*r) 
and  Kitsilano,  a  route  lying  entirely  within 
the  municipal  boundaries  (except  where  it 
passes  over  the  Canadian  Pacific  Railway 
Bridge  at-  Fals^e  Creek)  crossing  on  the  way 
numerous  city  streets.  The  operation  of  this 
service  required  the  running  of  the  cars  oh 
Granville  street  between  Robson  street  and 
the  northern  terminus  of  the  railway  bridge 
over  the  respondent  companVs  tracks  and 
this  part  of  the  service  being  operated  over 
the  respondent  company's  own  street  railway 
in  Vancouver,  a  provincial  undertaking,  nei- 
ther in  whole  or  in  part  declared  to  be  "a 
work  for  the  general  advantage  of  Canada," 
it  follows  that  the  parties  must  have  had 
in  view  the  use  of  cars  of  a  character  con- 
forming to  the  provisions  of  the  provincial 
law  and  to  the  arrangements  between  the 
respondent  company  and  the  municipality 
with  respect  to  its  street  car  senice  in  Van- 
couver; and  by  the  very  terms  of  the  agree- 
ment itself,  the  service  provided  is  to  be  an 
extension  of  that  street  car  service  and  is 
to  be  a  continuous  service  from  the  comer 
of  Robson  and  Granville  streets  to  Kitsilano 
and  back. 

As  regards  this  agreement  there  could  be 
no  manner  of  doubt  that  what  was  contem- 
plated was  "a  street  car  service"  in  the  strict 
sense  "proper  and  efficient"  as  the  agreement 
requires. 

It  follows  from  what  I  have  said*  that  the 
"substance  [18]  and  intention"  of  the  rati- 
fied agreements  was  that  a  "street  car  serv- 
ice" and  an  "electric  car  service"  should  be 
provided  by  means  of  cars  not  equipped  with 
steam  whistle  and  bell  in  compliance  with 
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the  requirements  in  respect  of  locomotives, 
of  the  "Railway  Act/'  but  of  the  kind  used 
by  the  respondent  company  in  its  already 
established  electric  car  services.  The  agree- 
ments contemplated,  I  repeat,  as  protection 
of  the  public  at  highway  crossings  and  on 
the  highway  generally  against  the  dangers 
incidental  to  the  working  of  the  service  not 
the  specific  precautions  prescribed  by  the 
'^Hallway  Act"  when  such  precautions  would 
be  unusual  and  impracticably  but  such  pre* 
cautions  as  would  properly  be  taken  in  the 
operation  of  "proper  and  efficient"  services  of 
the  character  authorized;  the  "law  of  the 
Dominion  of  Canada"  as  pointed  out  above, 
in  section  16  of  the  agreement  means  the  law 
as  it  affects  the  particular  undertaking. 

That  such  cars  should  be  equipped  with 
efficient  brakes  is  obviously  contemplated-^ 
brakes,  that  is  to  say,  efficient  for  use  in  such 
a  service;  but  unqualified  license  as  to  the 
speed  of  cars  might  reduce  this  requirement 
to  an  idle  formality. 

The  public  would  be  entitled  to  expect  the 
observance  in  both  these  services  of  the  safe- 
guards and  precautions  commonly  observed 
in  the  operatipn  of  services  of  the  same  char- 
acter for  the  protection  of  persons  using  the 
streets.  That  is  what  the  agreements  con* 
template  and  that  therefore  is  what  the  stat- 
ute contemplates  and  that  is  undoubtedly 
what  the  respondent  company  professed,  and 
no  doubt  quite  honestly  attempted  to  carry 
out. 

[19]  Such  being  the  effect  of  the  special 
Act  it  is  proper  to  note  that  by  section  3 
of  the  "Railway  Act"  the  provisions  of  the 
special  Act  in  so  far  as  it  is  necessary  to 
give  effect  to  them  shall  be  taken  to  override 
the  provisions  of  the  general  Act. 

Conformably  to  the  spirit  of  that  provision 
it  is,  I  think,  to  the  character  of  the  service 
established  and  authorized  (which  excludes 
the  use  of  most  Important  special  precautions 
for  the  safety  of  the  public  at  highway  cross- 
ings prescribed  by  the  "General  Railway 
Act")  that  we  must  look  for  the  purpose  of 
ascertaining  whether  or  not  the  general  rule 
against  negligent  ej^ecution  of  the  statutory 
powers  applies  in  the  matter  of  the  speed  of 
cars  at  such  crossings.  It  results,  I  think, 
from  what  I  have  said,  that  the  proper,  an* 
swer  to  the  question  is,  yes. 

As  regards  the  crossing  and  the  car  in 
question  there  are,  however,  two  reasons 
which  put  the  question  of  the  duty  of  the 
appellant  company  in  relation  to  speed  be- 
yond question.  First,  as  to  the  crossing — 
there  was  a  stopping-place  there  and  in  the 
ordinary  course  of  operation  the  car  would  be 
brought  under  control  to  enable  the  motorman 
to  stop  for  passengers;  and  there  could  conse- 
quently be  no  general  overriding  necessity  or 
convenience  to  prevent  the  taking  of  proper 


measures  for  the  safety  of  tlie  public  on  the 
highway;  as  to  the  ear,  the  fact  alone  that 
it  was  not  equipped  with  proper  brakes  was 
sufficient  to  limit  in  the  special  circumatance« 
any  otherwise  uncontrolled  discretion  as  to 
speed,  assuming  such  discretion  as  a  general 
rule  to  exist.  , 

Two  further  questions  arise:  First,  was 
the  learned  trial  judge  right  ia  finding  as  a 
fact  that  had  [20]  the  car  been  equipped  with 
a  proper  brake  Hayes,  the  motorman,  would 
nevertheless  have  been  unable  to  stop  it  or  to 
check  its  speed  sufficiently  to  avoid  a  colli- 
sion or  to  make  it  harmless  if  one  had  oc- 
curred? My  view  is  that  the  finding  cannot 
now  be  interfered  with  in  this  court,  first, 
because  it  was  concurred  in  by  the  majority 
of  the  Court  of  Appeal  and  it  is  at  least  quite 
impossible  to  treat  the  conclusion  that  the 
plaintiff  had  not  adequately  established  the 
affirmative  of  this  issue  as  clearly  erroneous. 
And  secondly,  I  agree  fully  with  the  Chief 
Justiee  of  the  Court  of  Appeal  in  his  opinion 
that  on  the  evidence  presented,  Mr.  Justiee 
Murphy  could  not  properly  have  reached  any 
other  conclusion  and  that  the  testimony  on 
which  the  appellant  relies  for  impeaching  the 
finding  of  the  trial  judge  is  quite  worthless. 
The  evidence  relied  upon  is  that  of  one  An- 
drews who  says  that  he  was  acquainted  with 
the  car  that  caused  the  injury  and  that  going 
at  a  rate  of  35  to  40  miles  an  hour  at  the 
place  where  the  accident  occurred  he  could 
with  the  brake  in  proper  order  have  brought 
the  car  to  rest,  to  use  his  own  language,  in 
"about  12  poles"  that  is  to  say  within  a 
space  of  1.200  feet.  He  is  then  asked  to  say 
within  what  distance  he  could  reduce  the 
speed  from  40  miles  an  hour  to  10  miles  an 
hour  assuming  the  appliances  to  be  in  per- 
fect order.  His  testimany  given  in  answer 
to  that  question,  put  by  Mr.  Justice  Murphy 
himself,  was  that  he  thought  he  could  effect 
such  a  reduction  while  the  car  was  traversing 
a  space  of  about  200  feet.  I  agree  with  the 
learned  Chief  Justice  of  the  Court  of  Appeal 
that  the  learned  trial  judge  was  entitled  to 
disregard  this  evidence. 

It  is  too  obvious  for  argument  that  both 
statements  [21]  of  the  witness  cannot  stand; 
which  is  to  be  accepted?  It  is  evident  that 
Mr.  Justice  Murphy  did  not  consider  he  had 
evidence  before  him  justifying  the  conclusion 
that  with  perfect  appliances  the  speed  of  the 
car  could  be  reduced  from  40  to  10  miles  an 
hour  in  less  than  400  feet;  and  this  view  can- 
not be  satisfactorily  explained  away  on  the 
assumption  that  the  trial  judge  misunder- 
stood the  answer  to  a  pointed  question  asked 
by  himself. 

The  next  question  is:  Does  the  principle 
in  British  Columbia  Electric  R.  Co.  v.  Loach 
[1916]  1  A.  C.  (Eng.)  710,  Ann,  Cas.  1916D 
497,   apply   in   view  of   tliis   finding  of  the 
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learned  trial  judge?  Mr.  Tilley  reliea  upon 
the  following  passage  in  the  judgment  of 
Lord  Sumner,  speaking  for  the  Judicial  C!om- 
inittee,  at  p.  725 : — ^"Here  lies  the  ambiguity. 
If  the  'primary'  negligent  act  is  done  and 
over,  if  it  is  separated  from  the  injury  by  the 
intervention  of  the  plaintifTs  own  negligence, 
then  no  doubt  it  is  not  the  'ultimate'  negli< 
gence  in  the  sense  of  directly  causing  the 
injury.  If,  however,  the  same  conduct  which 
constituted  the  primary  negligence  is  repeat- 
ed  or  continued,  and  is  the  reason  why  the 
defendant  does  not  avoid  the  consequence  of 
the  plaintiff's  negligence  at  and  after  the  time 
when  the  duty  to  do  so  arises,  why  should  it 
not  be  also  the  'ultimate'  negligence  which 
makes  the  defendant  liable?" 

Mr.    Tilley  argues  that  Hayes*  negligence 
really  came  to  an  end  when  he  put  the  emer- 
;rency  appliances  into  operation  on  seeing  the 
horses  approaching  the  railway  tracks  about 
16  or  18  feet  west  of  the  west  rail,  although 
the  effect,  he  admits,  of  his  negligent  conduct 
did   not;   and  this,  he  argues,  distinguishes 
Hayes'   personal  negligence  from  the  negll- 
$;ence   of  the  company  in  not  providing  the 
<rar  with  a  proper  brake,  while   (he  argued) 
Hall's  negligence  in  going  on  to  the  track 
after    Hayes    had   done   everything    [22]    he 
could    to   stop   the   car,   intervened   between 
the  negligence  of  Hayes  and  the  final  catas- 
trophe.     The   acceptance   of   this    argument 
seems   to  lead  to   the  rather   embarrassing 
position  that  if  the  rate  of  speed  had  been 
such  that  the  car   (equipped  with  a  proper 
brake)    could  have  been  stopped  in  time  to 
avert  the  accident  the  company  might  have 
been  responsible;  while  given  the  higher  rate 
of  speed  at  which  a  proper  brake  would  be 
ineffective  the  company  would  escape  respon- 
sibility. 

But  assuming  that  in  such  a  case  as  this 
it  is  possible  to  separate  the  negligence  of  the 
official  responsible  for  default  in  failing  to 
provide  a  proper  brake  from  the  negligence 
of  the  motorman  who  runs  at  a  speed  which 
is  excessive  not  only  in  view  of  the  fact  tha£ 
the  brake  is  defective,  but  would  have  been 
excessive,  that  is  to  say,  unreasonably  exces- 
9ive>  even  if  the  car  had  been  equipped  with 
proper  appliances — assuming  that  the  negli* 
g«nce  of  Hayes  and  that  of  this  official  can 
be  considered  as  distinct  negligences  and  that 
the  two  together  ought  not  to  be  regarded  as 
constituting  on^  negligence  (see  the  judg- 
ment of  Lord  Watson  in  Smith  v.  Baker 
[1891]  A.  G.  (Eng.)  325,  at  p.  352),  I  think 
the  judgment  in  Loach's  case,  when  due  effect 
is  given  to  the  whole  of  it,  requires  us  to  hold 
that  the  trial  judge  was  entitled  to  find 
Hayes'  negligence  to  have  been  the  sole  cause 
of  the  injury  of  which  the  appellant  company 
complains. 

I  think  this  conclusion  follows  from  the 
observations  upon  Brenner  v.  Toronto  R.  Co. 


40  Can.  Sup.  Ct.  540.  To  make  this  clear  it 
will  be  necessary  very  briefly  to  indicate  what 
was  involved  in  that  [23]  case.  The  plaintiff, 
a  girl  of  18,  being  on  the  south  side  of  Queen 
street  in  Toronto  and  haTing  to  cross  the 
street  saw  a  car  coming  towards  her  from 
the  east,  and  assuming  that  she  had  time  to 
cross  before  the  car  would  reach  her  line  of 
advance,  she  proceeded,  and  arriving  at  the 
car  track,  stepped  on  to  the  track  in  front 
of  this  car  without  having  taken  any  precau- 
tion to  ascertain  its  position  before  doing 
so  and  without  having  given  the  motorman 
any  warning  of  her  intention.  She  was  im« 
mediately  struck  down  and  terribly  injured. 

The  plaintiff's  case  at  the  trial  was  that 
the  car,  when  she  saw  it,  was  at  a  considera- 
ble distance  from  her  and  that  she  was  rea- 
sonably entitled  to  assume,  if  it  was  proceed- 
ing at  the  usual  speed,  that  she  could  cross 
the  track  before  it  came  up  to  her;  that  it 
was  due  to  the  motorman's  negligence  in 
driving  the  car  at  an  excessively  high  rate 
of  speed  that  this  reasonable  expectation  was 
unfulfilled;  and  that  this  negligence  of  the 
motorman  was  the  sole  cause  of  the  accident. 
The  defendant's  case  was  that  when  the  plain- 
tiff left  the  sidewalk  after  seeing  the  car 
approaching  it  was  only  a  short  distance  east 
of  her  with  power  thrown  off  and  running,  at 
about  6  miles  an  hour;  and  that  the  motor- 
man  reasonably  assumed  that  she  had  no 
intention  of  crossing  in  front  of  the  car  until 
as  she  approached  the  rail  her  seeming  want 
of  attention  to  the  noise  of  the  gong  which 
he  was  sounding  excited  his  apprehensions 
and  he  applied  first  the  brake  and  afterwards 
the  reversing  apparatus;  but  that  after  he 
had  done  this  she  stepped  in  front  of  the  car 
and  was  knocked  down.  The  plaintiff  alleged 
also  that  assuming  the  car  was  moving  [24] 
at  a  moderate  rate  of  apeed,  as  the  defendants 
alleged,  the  motorman  was  negligent  in  not 
stopping  sooner.  The  jury  rejected  the  plain- 
tiff's case  in  its  entirety  finding  the  plaintiff's 
negligence  to  be  the  sole  cause  of  her  injury. 
Their  findings  acquitted  the  motorman  of 
negligence  in  the  matter  of  speed  involving, 
in  view  of  the  judge's  charge,  a  finding  that 
the  motorman  if  he  had  more  swiftly  divined 
tlie  plaintifi^s  intention  to  cross  the  track, 
could  have  stopped  the  car  in  time  tb  avoid 
a  collision,  but  negativing  the  charge  of  neg- 
ligence in  failing  to  do  so. 

On  appeal  to  the  Divisional  Court  the 
charge  of  the  learned  trial  judge  was  attacked 
in  this  way.  The  scene  of  the  accident  was 
immediately  opposite  the  terminus  of  Uni- 
versity Avenue,  a  street  which  runs  north 
from  the  northerly  boundary  of  Queen  street. 
A  few  feet  east  of  Universitv  avenue,  another 
street.  University  street,  runs  in  the  same 
direction  from  the  northerlv  limit  of  the 
street  also  without  crossing  it.  One  of  the 
rules  of  the  company  required  the  motorman 
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on  approaching  a  "crossing"  to  throw  off  the 
power  or  reduce  the  Bpeed  of  his  ear  so  as  to 
i;et  it  under  control  with  a  view  to  eiucr- 
gencies.  The  Diviaional  Court  hold  that  in 
approaching  the  easterly  limit  of  University 
street  the  car  was  approaching  a  ''crossing" 
and  that  this  rule  applied.  Tlie  motorman. 
in  fact  did  not  throw  off  his  power  or  reduce 
his  speed  until  he  reached  the  easterly  limit 
of  University  avenue.  The  plaintiff  im- 
peached the  direction  of  the  learned  judge 
and  asked  for  a  new  trial  on  the  ground  that 
under  a  proper  direction  they  might  have 
found  that  the  motorman  was  negligent  in 
not  throwing  off  power  or  reducing  speed  on 
approaching  University  [25]  street  and  that 
they  might  moreover  have  found  that  if  he 
liad  done  so  the  motorman  might  in  conse- 
quence of  the  reduced  momentum,  thereby 
occasioned,  more  effectually  have  checked  lus 
car  on  the  application  of  the  emergency  ap- 
paratus and  thus  left  the  plaintiff  a  fraction 
of  time  more  to  escape.  The  Divisional  Court 
gave  effect  to  this  contention.  On  appeal  to 
the  Court  of  Appeal  it  was  held  that  there 
was  no  misdirection,  that  the  rule  in  question 
had  been  sufficiently  brought  to  the  attention 
of  the  jury.  In  this  court  the  defendant  com* 
pany  contended  that  supposing  the  rule 
might  more  pointedly  have  been  brought  to 
the  attention  of  the  jury  on  the  issue  of  the 
motorman's  negligence,  a  new  trial  ought 
nevertheless  to  be  refused  because  when  the 
admitted  facts  were  considered  with  the  con- 
clusions of  fact  necessarily  involved  in  the 
findings  of  the  jury,  it  was  clear  that  the 
plaintiff  must  fail  because,  assuming  the  mo< 
tor  man  had  been  negligent  in  failing  to  ob- 
serve the  rule  and  that  this  negligence  was 
one  cause  of  the  accident,  still  the  plaintiff's 
negligent  conduct  was  such  that  consistently 
with  the  conclusions  involved  in  the  verdict 
which  were  not  affected  by  the  alleged  mis- 
direction and  the  admitted  facts  the  jury 
could  only  have  found  that  this  conduct  was 
a  "direct  and  effective  cause"  of  the  mishap. 
In  other  words,  assuming  the  mishap  to  have 
been  due  in  part  to  the  negligence  of  the 
motorman  and  in  part  to  the  negligence  of 
the  plaintiff,  then  under  the  undisputed  prin- 
ciples of  the  law  of  negligence  the  plaintiff 
could  not  in  such  circumstances  recover. 
This  contention  prevailed  with  Girouard,  J., 
and  myself. 

The  effect  of  their  Lordships'  observations 
at  pp.  [26]  726  and  726  appears  to  be  that 
their  Lordships  disapprove  of  this  view  of 
Brenner's  case. 

The  broad  principle  is,  of  course,  undis- 
puted (it  is  distinctly  recognized  in  the  last 
paragraph  of  their  Lordships'  judgment  in 
Loach's  Case)  that  a  plaintiff  whose  negli- 
gence is  a  direct  cause  of  the  injury  com- 
plained of  cannot  recover  even  though  the 


accident  would  not  have  occurred  but  for 
the  defendant's  own  negligence;  in  other 
words,  where  the  injury  complained  of  is 
''directly"  caused  by  the  negligence  of  the 
plaintiff  and  the  defendant.  (See  Lord  Esher 
in  The  Bernina,  12  P.  D.  (Eng.)  58.  at 
p.  61,  and  Lindley,  L.J.,  in  tho  same  case  at 
pp.  88  and  89,  and  Mr.  Justice  Wilies  in 
Walton  V,  London,  etc.  R.  Co.  H.  &  K.  ( Eng.  i 
424,  at  pp.  429  and  .430.  That  is  to  say  if 
the  injury  is  not  only  the  actual  consequence 
but  the  consequence  which  any  reasonable  per- 
son in  tho  plaintiff's  position,  knowing  what 
the  plaintiff  knew,  must  have  seen  to  be  the 
probable  consequence  of  hia  negligence  and 
the  chain  of  causality  is  not  interrupted  by 
the  negligence  of  tiie  defendant,  then  it  is 
settled  law  that  the  plaintiff  cannot  recover. 
The  effect  of  their  Lordships'  disapproval  of 
the  judgment  mentioned  seems  to  be  that 
on  the  facts,  undisputed  or  involved  in  the 
findings  in  Brenner's  case  whicli  were  unaf- 
fected by  the  misdirection,  if  tliere  was  any, 
tlie  jury  would  have  been  entitled  to  find 
that  the  plaintiff's  negligence  was  not  a 
"direct"  cause  of  the  accident  in  the  sensi* 
above  indicated  if  they  had  found  that  t])e 
motorman  was  negligent  in  not  observing  the 
rule  and  that  thia  negligence  was  one  of  tlie 
cau'bes  of  the  accident.  There  was  in  fact, 
it  may  be  noted,  {27]  nothing  in  the  judg- 
ment referred  to  at  p.  725  expressed  or  in- 
tended as  a  "comment"  on  any  of  tlie  judg- 
ments in  the  Divisional  Court;  and  one  must, 
X  think,  assume  especially  in  view  of  the 
sentence  at  the  top  of  p.  726  that  the  obser- 
vation on  p.  725  was  not  intended  as  obiter 
and  was  not  directed  to  any  single  sentence 
detached  from  its  context  or  considered  apart 
from  the  concrete  issues  raised  by^the  Brenner 
appeal. 

The  plaintiff  in  Brenner's  Case  had  delib- 
erately, knowing  the  car  to  be  near  and  ap- 
proaching hei*,  stepped  on  the  track  in  front 
of  it  without  looking  to  see  exactly  where  it 
was  until,  as  she  said,  the  catastrophe  was 
'^upon  her"  and,  as  the  jury  found,  without 
any  reasonable  excuse  for  doing  f>o;  and  after 
tlie  motorman  divining  her  intention,  had 
made  every  proper  effort  to  avoid  a  collision 
by  trying  to  stop  the  car  with  his  emergency 
apparatus,  which  he  could  have  done  had  she 
given  any  reasonable  warning  of  her  intention 
to  cross  the  track. 

The  effect  of  the  approval  of  the  judgment 
In  the  Division  Court  in  Brenner's  case  seems 
to  be  that  the  negligence  of  the  motorman,  in 
the  case  before  us,  notwithstanding  his  eiForts 
to  stop  the  car,  must  be  regarded  as  continu- 
ing in  the  sense  of  being  operative  down  to 
the  moment  of  impact,  while  their  Lordships  . 
expresi^ly  declare  in  Loach's  ease  that  the  neg- 
ligence of  the  teamster  is  to  be  considered  to 
have  oeased  to  operate  when  looking  up  on 
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Sands'  ezdaiiuttton  Jie,  for  the  first  time, 
became  aware  tiiat  a  ear  was  approaching 
but  too  late  to  enable  lum  to  escape. 

AvoUNy  J.-^In  the  same  accident  in  whidi 
the  horses  were  killed  and  the  wagon  wrecked 
for  loss  of  [28]  which  the  present  plaintiff 
saes,  one  Sands,  who  accompanied  the  driver^ 
also  lost  his  life.  In  an  action  brought  by 
his  administrator  against  the  present  delend"* 
ants,  althoue^  the  jnry  had  found  contribu- 
tory negligence  by  Sands,  the  Judicial  Com- 
mittee of  the  Privy  Council  held  them 
answerable  lor  liis  death  (British  Columbia 
Electric  R.  Co.  v.  Loach  [1916]  A.  C.  (Eng.) 
719,  Ann.  Cfts.  1916D  497),  on  the  ground 
that  they  ''could  and  ought  to  have  avoided 
the  consequences  of  that  negligence  and  failed 
to  do  BO,  not  by  any  combination  of  negli* 
gence  on  the  part  of  Sands  with  their  own, 
but  solely  by  the  negHgenee  of  their  servants 
in  sending  out  the  car  with  a  brake  whose 
inefficiency  operated  to  cause  the  collision  at 
the  last  moment,  and  in  running  the  car  at 
an  excessive  epeed,  which  required  a  perfeetiy 
efficient  brake  to  arrest  it." 

In  that  decisimi  their  Lordships  have  au- 
thoritatively determined,  as  stated  in  the 
head-note  to  the  report,  that:-*- 

"The  principle  that  the  contributory  negli* 
gence  of  a  plaintiff  will  not  disentitle  him  to 
recover  damages^  if  the  defendant,  by  the 
exercise  of  eare,  might  have  avoided  the  re* 
suit  of  that  ne^gligence,  appliese  where  the 
defendant,  although  not  committing  any  neg* 
ligent  act  sBboequently  to  the  plaintiff's  neg* 
ligence,  has  incapacitated  himself  by  hi^  pre- 
vious n^ligence  fxom  exercising  such  care 
as  would  have  avoided  the  result  of  the  plain- 
tiff's negligence." 

Lord  Sumner  answered  the  contention  that 
the  contributoiy  negligence  of  Sands  (which 
was  the  same  as  that  found  by  the  learned 
trial  judge  against  the  present  plaintiff)  bad 
eontinued  np  to  the  moment  of  the  collision 
by  stating  that  "^it  does  not  correspond  with 
the  faet;"  and  his  Lordship  adverted  to  the 
distinction  between  negligence  and  its  conse- 
quences. These  observations  are  directly  ap- 
plicable to  the  facts  as  disclosed  by  the  evi- 
dence and  found  in  the  present  case. 

[29]  The  difference  between  Loach's  ease 
and  the  ease  at  bar  on  which  respondents  rely 
is  that,  whereas  in  the  former  the  jury  had 
found  that  ''the  motorman  could  have  stopped 
the  car  if  the  brake  had  been  in  effective  con- 
ditiouy"  in  the  case  now  before  us  the  trial 
judge,  though  he  held  the  brake  was  defectiYo, 
and  thought  that,  had  it  been  efficient,  the 
horses  might  have  got  over  the  crossing,  did 
''not  think  <he  could)  hold  it  proven  that 
the  wagon  would  also  be  across,  and,  if  not, 
the  horses  would  probably  have  been  killed 
and  certainly  the  wagon  would  have  been 
damaged." 


Nevertheless,  "applying  the  law  as  laid 
down  in  Loach  y.  B.  O.  Electric  Rly.  Co.,  in 
reference  to  this  same  accident  to  the  facts 
as  found  at  the  conclusion  of  the  trial,''  the 
learned  judge  held  the  defendants  liable  on 
the  groimd  that  by  running  at  a  reckless  rate 
of  speed  in  approaching  a  dangerous  crossing 
the  motorman  had  disabled  himself  from  pre- 
venting the  collision,  which  he  might  other- 
wise have  avoided.  If  the  rate  of  speed  under 
the  eircumstanoes  amounted  to  negligence, 
and  disabilify  to  avoid  the  collision  resulted 
from  it,  it  was  just'  as  truly  ^  'ultimate'  neg- 
ligence which  makea  the  defendant  liable" 
as  was  the  sending  out  of  the  car  with  a 
defective  brake,  which  their  Lordships  so 
characterised  ha  Loach's  case  because  of  the 
motorman's  consequent  Incapacity'  to  avoid 
killing  the  unfortunate  Sands. 

That  it  would  be  negligent,  without  the 
warrant  of  statutory  authority,  to  drive  a 
railway  train  or  a  tramear  when  nearly  ap^ 
proaching  an  unprotected  highway  letvel  cross- 
ing at  a  speed  approximating  40  [30]  miles 
an  hour  (as  was  done  in  this  ease)  is  indis- 
putable. Under  some  oircumstances  it  might 
be  more  than  merely  negligent;  it  might  be 
criminal. 

'  The  defeudaats  are  a  Dominion  railway 
company.  They  seek  to  justify  the  otherwise 
indefensible  conduct  of  their  motorman  by 
invoking  the  "Dominion  Railway  Act;"  and 
they  cite  the  decision  of  this  court  in  Grand 
Trunk  R.  Co.  y.  McKay,  M  Can.  Sup.  Ct.  81. 

It  was  determined  in  that  case  that  the 
speed  of  a  train  passing  through  a  thickly 
peopled  portion  of  a  city,  town  or  Tillage, 
unless  so  restricted  by  a  special  order  of  tb(» 
Railway  Committee  of  the  Privy  Council 
(now  the  Railway  Board),  need  not  be  lim- 
ited to  six  (now  ten)  miles  an  hour,  under 
section  8  of  66  ft  56  Viet.  eh.  27  (now  sec- 
tion ^75  (1)  of  the  "Railway  Act"),  when 
the  fences  on  both  sides  of  the  track  are 
maintained  and  turned  into  cattle  guards  at 
highway  crossings  as  prescribed  by  section  6 
(now  section  264  (2))  of  that  Act.  (But 
see  subsection  3  of  section  275,  as  enacted  by 
7  ft  8  Edw.  VII.  ch.  32,  sec.  13.)  The  deci- 
sion in  the  McKay  case  is  also  authority  for 
the  proposition  that,  at  all  events  in  the  case 
of  a  steam  railway,  such  as  was  there  under 
consideration,  if  the  requirements  of  the  stat- 
ute and  of  any  orders  or  regulations  duly 
made  thereunder  as  to  the  protection  of  a 
highway  level  crossing  are  complied  with, 
there  is  no  legal  limitation  which  would  make 
approaching  and  running  over  it  at  any  rate 
of  speed  practically  necessitated  by  the  ex- 
igencies of  rapid  transit  per  Be  illegal  or 
negligent  quoad  the  public  using  soeh  high- 
way. That  was  merely  an  application  of  the 
rule  that  an  action  will  not  lie  for  the  doing 
of  [31]  that  which  is  authoriased  by  statute. 
What  is  necessary  for  accomplishing  the  pur- 
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pose  of  a  legalized  undertaking  will  be  deemed 
within  the  purview  of  the  powers  conferred 
for  carrying  it  out. 

Ko  doubt  the  presence  in  it  of  subsection 
1  of  section  275,  already  adverted  to,  and  of 
subsection  4  of  the  same  section  (as  enacted 
by  8  &  9  Edw.  VII.  ch.  32,  sec.  13),  which 
limits  the  speed  at  crossings  where  there  has 
been  an  accident,  and  of  section  30  {g)  and 
sections  237  and  238  (8  &  9  Edw.  VII.  ch.  32, 
sections  4  &  5)  affords  strong  ground  for  the 
contention  that  in  the  case  of  steam  railways, 
with  which  it  is  chiefly  cbnoemed,  the  "Rail- 
way Act"  impliedly  sanctions  trains  ap- 
proaching  and  passing  over  the  ordinary 
rural  highway  level  crossing  at  a  rate  of 
speed  limited  only  by  the  duty  of  not  un- 
necessarily imperilling  the  safety  of  the 
trains  and  of  passengers  and  employees.  The 
chief  purpose  of  authorizing  the  establish- 
ment of  steam  railways—rapid  Ivansit  be- 
tween widely  separated  points — (Wakelin  y. 
London,  etc.  R.  Co.  12  App.  Gas.  (£ng.)  41, 
46),  would  be  frustrated  in  Canada  if  the 
trains  run  upon  them  were  obliged  to  reduce 
speed  on  approaching  every  unprotected  rural 
highway  which  they  cross  at  grade  level. 

I  do  not  imderstand,  however,  that  Grand 
Trunk  R.  Co.  v.  McKay,  34  Can.  Sup.  Ct.  81, 
or  any  other  decision  is  authority  for  the 
proposition  that  statutory  powers  may  be  ex- 
ercised with  reckless  disregard  for  the  com- 
mon law  rights  of  others.  Even  in  cases 
where  the  Act,  speaking  generally,  authorizes 
the  running  of  trains  at  a  high  rate  of  speed 
and  the  Board  of  [32]  Railway  Conunission- 
ers  has  not  made  an  order  for  special  pro- 
tection under  section  237  or  section  238  (8 
&  9  Edw.  VII.  oh.  32,  sections  4  and  5)  or, 
in  the  case  of  urban  crossings,  an  order  regu- 
lating speed  under  section  275  (3),  circum- 
stances may  exist  at  particular  level  cross- 
ings which  involve  peril  from  running  at  high 
speed  obviously  exceptionally  great.  Failure 
to  have  a  train  under  such  control  that  it 
can  be  stopped,  or  its  speed  sufficiently  re- 
duced to  avoid  injury  a4  such  a  crossing^ 
when  there  would  be  a  reasonable  opportu- 
nity to  do  so  if  the  speed  were  moderate, 
would  amount  to  reckless  disregard  of  the 
rights  of  others.  As  put  in  the  very  recent 
ease  of  Hewlett  v.  Great  Cent.  R.  Co.  32 
Times  L.  Rep.  373,  by  the  Lord  Chief  Justice 
of  England,  presiding  in  the  Court  of  Ap* 
peal, 

"The  common  law  said  that  when  statu- 
tory powers  were  conferred  in  the  absence 
of  special  provision  to  the  contrary,  those 
powers    must   be   exercised   with    reasonable 


care. 
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Although  the  House  of  Lords  (1916,  2  A.  G. 
511),  applying  the  principle  of  the  decision 
in  Moore  v.  Lambeth  Waterworks  Co.  17  Q. 
B.  D.   (Eng.)  462,  reversed  the  judgment  of 


the  Court  of  Appeal  because  the  danger  had 
been  created  not  by  the  doing  of  that  which 
the  statute  specifically  authorized,  but  by  a 
subsequent  diminution  of  light  owing  to  the 
exigencies  of  the  war,  for  which  the  company 
was  not  responsible  ai:d  against  the  conse- 
quences of  which  it  was  under  no  obl^ation 
to  provide,  Lord  Sumner  took  occasion  to 
state  the  principle  of  law  which  governs  the 
operation  of  railways  in  these  terms: — 

"In  such  cases  the  authority  in  question  ia 
given  in  general  terms;  it  is,  for  example, 
authority  to  work  railways  and  to  run  rail- 
way [33]  trains  in  the  undertakers'  discre- 
tion; hence  it  is  reasonable  to  infer  that  the 
Legislature,  in  using  snch  genoul  terms,  and 
in  authorizing  for  the  undertakers'  benefit 
what  Would  otherwise  be  a  nuisance,  meant 
to  exercise  their  authority  with  reasonable 
care,  and  not  without  it. 

"Where  statutory  rights  infringe  upon 
what  but  for  the  statute  would  be  tJie  rights 
of  other  persons,  they  must  be  exercised  rea- 
sonably, so  as  to  do  as  little  mischief  as 
possible.  The  publie  are  mot  compelled  to 
suffer  inconvenience  which  it  not  reasonablv 
incident  to  the  exercise  of  statutory  powers: 
Southwark,  etc.  Watev  Co.  t.  Wandsworth 
Dist.  Board  of  Works  [1898]  2  Ch.  (Eng.^ 
603,  611." 

The  common  law  rights  of  persons  using 
highways  are  abrogated  or  subordinated  only 
to  the  extent  necessary  to  enable  railway 
companies  given  crossing  rights  to  exercise 
their  statutory  powers  in  a  reasonable  maa- 
ner  having  regard  to  the  purpose  for  wfaieh 
such  powers  are  conferred :  Roberts  v.  Cliar*> 
ing  Cross,  etc.  R.  Co.  87  L.  T.  N.  S.  (Eng.) 
732. 

The  photographs  in  evidence  and  the  testi- 
mony as  to  the  mototman  being  unable,  owing 
to  the  station  built  in  the  angle  between  the 
railway  track  and  the  highway  and  dose  to 
both,  intercepting  his  view,  to  see  approach- 
ing vehicular  traffic  on  the  highway  until  it 
was  almost  on  the  railwisiy  (the  driver  of  the 
wagon  probably  could  not  see  the  coming  car 
until  his  horses  were  actually  on  the  rails) 
afford  ground  for  thinking  that  the  danger  at 
the  crossing  now  under  consideration  was  ex- 
ceptionally great.  But  this  aspect  of  the  ease 
was  not  dwelt  upon  below  and  I  allude  to  it 
chiefly  to  preclude  the  misapprehension  that 
this  judgment  proceeds  on  the  assumption 
that  the  "Railway  Act"  authorizes  the  run- 
ning of  trains  at  very  high  speed  over  every 
unprotected  rural  highway  crossing,  however 
exceptional  the  danger  due  to  the  surround- 
ings. 

[34]  As  Mr.  Justice  Sedgwick  and  Mr.  Jus- 
tice Davies  both  pointed  out  in  the  McKay 
case,  at  pp.  89  and  98,  the  provision  made  in 
Great  Britain  for  the  maintenance  and  opera- 
tion of  gates  wherever  a  railway  crosses  a 
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highway  at  the  level  is  eoonomically  imprac- 
ticable in  Canada.  In  lieu  of  it  Parliament 
has  enacted  that  certain  signals  and  warnings 
— ^the  blowing  of  a  steam  whi&tle  and  the 
ringing  of  a  bell  ("Railway  Act,"  section 
274),  and  the  erection  of  a  painted  sign- 
board (section  243) — should  be  substituted. 
The  statutory  authorization  of  running  trains 
at  a  high  and  undoubtedly  dangerous  rate  of 
speed  when  approaching  and  passing  over 
highway  level  crossings,  which  would  at  com- 
mon law  be  illegal  and  would  render  the 
company  answerable  for  resultant  injuries, 
mu8t>  I  think,  be  taken  to  be  conditional  upon 
the  company  pr6viding  and  utilizing  the 
means  of  danger-warning  substituted  by  the 
''Railway  Act"  for  the  impracticable  gates, 
and  also  upon  their  complying  with  the  ex- 
plicit provisions  of  section  264  as  to  equip- 
ment w>th  efficient  brakes,  which,  of  course, 
implies  maintaining  them  in  good  working 
order.  (No  doubt  for  the  protection  of  pas' 
aengers  and  employees  it  is  also  a  pre-^ 
requisite  that  the  roadbed  should  be  properly 
constructed  and  maintained.)  '  Unless  these 
requirements' of  the  statute  intended  to  lessen 
the  danger  inseparable  from  the  running  over 
unguarded  highway  level  crossings  at  a  high 
rate  of  speed  are  complied  with,  the  statutory 
sanction,  in  my  opinion,  cannot  be  invoked, 
the  common  law  standard  of  reasonableness 
applies,  and  rimning  at  a  speed  which,  under 
all  the  circumstances,  is  unreasonable  is  un* 
warranted  and  amounts  to  negligence  towards 
the  public  lawfully  using  such  highways. 

[35]  For  the  safety  of  that  public  the  stat- 
ute pveaeribefl  that 

"Every  lo^MHnotive  shall  be  equipped  and 
maintfldned  with  a  bell  of  at  least  thirty 
pounds  in  weight  and  with  a  steam  whistle 
(section  267),"  and  that 

"When  any  train  is  approaching  a  highway 
crossing  at  rail  level,  the  engine  whistle  shall 
be  sounded  at  kast  eighty  rods  before  reach- 
ing such  crossing,  and  the  bell  shall  be  rung 
continuouflily  from  the  time  of  the  sounding 
of  the  whistle  until  the  engme  has  crossed 
such  highway  (274  (1))." 

At  every  highway  leval  crossing  the  com- 
pany is  required  to  maintain  a  sign-board 
with  the  words  ''railway  crossing*'  printed  on 
each  side  thereof  in  letters  at  least  six  inches 
high  (section  243).  This  latter  precaution 
is  no.  doubt  qtrite  practicable  in  the  case  of 
electric  tramlines  or-  railways  operating  on 
private  rights  of  way  through  rural  dis- 
tricts. That  it  was  not  taken  in  the  present 
case,  as  the  photographs  of  the  locus  in  evi- 
dence shew,  affords  an  indication  that  the 
defendants  did'  not  consider  the  section  pre- 
scribing it  applicable  to  an  electric  tramway 
such  as  that  which  they  operated.  That  is  a 
more  reasonable  presumption  than  that  they 
deliberstely  violated  the  statute.    I  am  not. 


however,  to  be  taken  as  holding  that  section 
243  was  not  applicable.  On  the  contrary  I 
incline  to  think  it  was  and  that  failure  to 
comply  with  it  would  probably,  without  more, 
suffice  to  render  the  running  of  the  tramcar 
at  a  dangerously  high  rate  of  speed  when  ap- 
proaching and  passing  over  the  highway 
crossing,  if  otherwise  justifiable,  unlawful. 

But  an  electric  tramcar  is  neither  a  ''loco- 
motive" nor  an  "engine"  within  the  meaning 
of  sections  267  and  274  of  the  "Railway  Act." 
It  is  not  equipped  [36]  with  the  appliances 
for  giving  warning  prescribed  by  section  267. 
Evidence  to  that  effect  was  not  given,  it  is 
true,  but  it  is  a  matter  of  such  common 
knowledge  that  it  is  a  proper  subject  of  judi- 
cial notice  that  the  electric  tramcar  carries 
neither  a  steam  whistle  nor  a  ''bell  of  at  least 
thirty  p<mnds  in  weight,**  nor  indeed  any  bell 
which  can  be  ''rUng;"  and  it  would  indeed 
be  startling  to  tramway  companies  were  it 
held  that  the  "Railway  Act"  imposes  such 
an  obligation.  The  compressed  air  whistle 
sometimes  supplied  and  the  ordinary  foot- 
gong  operated  by  the  motorman,  while  reason- 
ably sufficient  as  substitutes  for  giving  warn- 
ing at  shorter  distances  of  the  approach  of 
comparatively  slow-moving  tramcars,  do  not 
serve  the  same  purpose  as  the  steam  whistle 
and  the  heavy  locomotive  bell;  and  it  is 
scarcely  practicable  for  a  motorman,  if  prop- 
erly attendiug  to  his  other  duties,  to  keep 
the  foot-gong  continuously  sounding  while 
traversing  eighty  rods  before  passing  over 
every  highway  crossing.  The  sections  of  the 
•'Railway  Act"  which  prescribe  these  safe- 
guards in  Keu  of  the  impracticable  gates, 
equipment  with  and  use  of  which  are  made 
conditions  of  the  implied  authorization  to 
run  at  a  high  rate  of  speed  over  level  high- 
way crossings,  were  clearly  not  meant  to 
apply  to  electric  tramcars.  The  special  pro- 
visions made  for  electric  cars  by  sees.  27  7 » 
278  and  393  (2)  of  the  '"Railway  Act"  tend 
to  confirm  this  view.  Moreover,  the  practical 
necessity,  on  which  the  implication  of  the 
right  to  run  trains  on  steam  railways  over 
unprotected  highway  level  crossings  (where 
the  statute  or  an  order  made  under  it  has 
not  prescribed  a  reduced  speed)  at  the  same 
high  rate  of  speed  as  that  maintained  on  the 
company's  private  right  of  way  [37]  chiefly 
rests,  does  not  exist  in  the  operation  of  the 
ordinary  electric  tramcar,  whose  speed  can 
be  so  readily  reduced  and  so  rapidly  increased 
that  it  is  quite  practicable  to  exact  that  it 
shall  approach  and  pass  over  these  crossings 
at  such  moderate  rate  of  speed  as  should  com- 
mend itself  to  a  court  or  jury  as  reasonable 
under  all  the  circumstances.  It  follows  that 
the  "Railway  Act**  does  not  authorize  the 
running  of  tramcars  when  approaching  and 
passing  over  unprotected  highway  level  cross- 
ings at  a  dangerously  high  rate  of  speed.    In 
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the  absence  of  any  maximum  speed  otherwiee 
fixed  by  law  for  the  operation  of  a  tramcar 
when  approaching  and  passing  over  such 
crossings  the  standard  of  reason al^eness  must 
govern,  and  any  speed  so  great  that  the  car 
is  not  under  reasonable  control,  haying  regard 
to  the  circumstances,  must  be  deemed  unr 
lawful. 

The  learned  trial  judge  found — in  my  opin- 
ion properly — that  the  defendants'  tramcac 
was  running  at  an  excessiye.  rate  of  speed  in 
approaching  the  crossing.  He  also  found 
that  there  had  been  contributory  negligence 
by  the.  plaintiff's  driver.  He  further  found 
upon  8u£Scient  evidence  that  but  for  the  dis- 
ability created  by  the  excessive  and  unrea« 
sonable  rate  of  speed  the  motorman  c(aM 
have  avoided  the  collision  notwithstanding 
such  contributory  negligence.  I  am,  with 
great  respect,  of  the  opinion  that  on  these 
findings  hjus  conclusion  that  .the  defendant 
company  was  liable  under  the  law  as  laid 
down  in  British  ColumJbia  Electric  R.  Co.  v. 
Loach,  was  sound  and  should  not  have  been 
disturbed. 

But  I  am  also  of  the  opinion  that  the 
learned  judge's  finding  that  it  was  not  proved 
that  an  eflective  [38] .  bi?al^e  would  liaye  en- 
abled  the  motorman  to .  avoid  the  collision 
cannot  be  sustained.  This  oourt  is,  no  doubt, 
extremely  loath  to  disturb  such  a  finding 
when  it  has  been  affirmed  by-  a  provincial 
appellate  court.  In  the  present  cascj  hoiifever, 
it  seems  to  be.  quite  clear  that  in  the  Court 
of  Appeal  there  was  a  misapprehension  of 
the  evidence  by  the  two  learned  judges  who 
upheld  this  finding,  Macdonald,  C.J.A.  (with 
whom  McPhillips,  JA<,  qoQcurred)>  assumed 
that  the  witness  Andrews  h^d  said  that  with 
an.  efficient  brake  the  motorman  could  have 
reduced  the  speed  of  Uie  car  to  ten  miles  an 
hour  "at  the  time  of  impa<(t."  Now  when  the 
motorman  saw  the  horses .  upon,  or  about  to 
enter  upon»  the  crossing^  he  was  still  400 
feet  away. ,  He  says  he  immediately  applied 
his  brakes.  His  car  was  then  running  from 
35  to  40  miles  an  hour.  Andrews'  testimony 
was  that  if  going  40  miles  an  hour  he  could 
with  brakes  in  good  condition  reduce,  the 
speed  to  10  miles  an  hour  within  200  feet. 
If  so  it  would  seem  reasonable  to  infer  that 
he  could  stop  the  car  in  the  remaining  200 
feet.  The  affirmance  of  the  trial  judge's  find- 
ing in  the  Court  of  Appeal  is  therefore  not 
entitled  to  the  weight  which  must  otherwise 
liave  been  given  to  it.  Indeed  it  would  ap- 
pear that  the  trial  judge  himself  was  proba- 
bly under  a  similar  misapprehension  an  to  the 
effect  of  Andrews'  testimony.  Presumably  re- 
ferring to  it,  he  says: — 

"I  would  not  care  to  be  in  a  wreck  that 
was  struck  with  a  street  car  that  size  with 
the  momentum  it  would  have  of  a  forty  mile 
speed,  and  then  getting  down  to  ten  miles. 


Surely  it  would  Icill  your  horses  just  tiie 
same." 

There  is  no  question  of  credibility  involved. 
Under  these  circumstances  I  think  we  may 
treat  tlie  [39]  finding  tliat  an  effective  brake 
would  not  have  enabled  the  motorman  to 
avoid  the  colUsioa^  as  open  to  review. 

Having  regard  to  the  admittedly,  defective 
condition  of  the  brake,  to  the  fact  that  the 
point  of  impact  of  the  car  was  between  tht* 
horses  and  the  wagon,  to  the  evidence  of  the 
motorman  that  he  "did  not  want  to  bring 
the  car  up  with  a  jax,"  that  he  ''could  have 
stopped  it  in  a  shorter  distance  by  throwin;; 
people  off  their  seats/'  that  ''after  (he)  hit'* 
he  "released  the  brakes  to  a  certain  extent  to 
prevent  a  jar  ...  threw  off  the  reverse 
and  eased  off  the  brakes/'  and  to  the  fact 
that  even  under  these  conditions  the  car 
stopped  about  500  feet  beyond  the  (iroaaing, 
I  think  it  is  a  reasonable  ajid  proper  infer- 
ence that  hod  th^  brakes  been  in  good  condi- 
tion and  effectivdly  applied  the  oar  would 
either  have  been  stopped  before  reaching  the 
crossing,  or  its  speed  would  hare  been  so 
reduced  that  the  horses  and  wagon  would 
have  had  time  to  clear  it.  An  additional 
moment  or  two  would  have  sufficed.  It  is  not 
wholly  without  significsAce  that  in  the  Loach 
case — of  course. it  may  have  been  on  evidence 
somewhat  different-— Lord  Sumner  aaid: — 'if 
the  brake  had  been  in  good  order  it  ahonld 
have  stopped  the  car  in  300  feet." 

Mr.  Justice  Ma;rtin  in  the  Court  of  Appeal 
has  dealt  satisfactorily  with  this  aspect  of 
the  case  and  I  agree  with  him  that: — 

"On  the  inference  to  be  drawn  from  facts 
about  which  there  is  no  real  dispute  .  .  . 
the  accident  could  .  .  .  have  been  avx>ided 
if  the  brake  had  been  in  good  order." 

If  this  conclusion  be  correct  the  present 
case  falls  directly  within  the  decision  in 
Loach's  case. 

[40]  For  the  foregoing  readons  I  am  with 
respect  of  the  opinion  that  this  appeal  ahonld 
be  aUowed  with  eoets  in  this  court  and  in 
the  Court  of  Appeal  and  that  the  judgment 
of  the  trial  court  Should  be  restored. 

Bboobob,  J.-»-I  am  of  opinion  that  this  ap- 
peal should  be  allowed  with  eosta  of  thin 
court  and  of  the  oourt  bdow,  and  that  the 
judgment  of  the  trial  judge  should  be  re- 
stored.   I  coBfiur  with  my  broiher  Angiin. 

Appeal  allowed  with  costs. 


In  the  reported  case  it  is  held  that  if  a 
street  oar  ia  negligently  operated  with  de- 
fective brakes^  and  by  reason  of  that  defect 
it  is  impofaible  to  stop  the  car  in  time  to 
avoid  injury  to  a  person  after  discovering  his 
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presence  on  the  track,  the  fact  tluit  he  » 
himself  negligent  in  being  on  the  track  will 
not  prevent  a  recovery.  The  reported  ^case 
follows  and  applies  British  Columbia  Electric 
R.  Co.  T.  Loach  [1916]  1  A.  C.  (Eng.)  719. 
which  is  reported  in  Ann.  Gas.  1916D  497. 
with  a  note  on  the  effect  of  contributory  neg- 
ligence as  defeating  recovery  where  the  pre- 
vious negligence  of  the  defendant  has  inca* 
pacitated  him  from  avoiding  injury-  to  the 
plaintiff. 


SVOOSS8ION  OF  X£FORT. 
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Appeal  itnd  Error  —  Time  for  Appeal 
—  Premature  Appeal  —  Stipulation. 

Where  all  parties  to  a  suit  enter  into  an 
agreement,  which  is  entered  upon  the  minutes 
of  the  court,  to  the  effect  that  the  judge  may 
decide  the  case  in  chambers,  during  the  vaca- 
tion of  the  oovrt,  "and  shall  grant  an  order 
of  appeal,  both  suepenaive  and  devolutive,  to 
either  party,  fixing  the  return  day  and  bond 
for  either  appeal,  to  have  the  same  effect  as 
if  done  in  open  court."  and  the  judgment  id 
rendered,  the  order  of  appeal  granted,  and  the 
appeal  lodged  in  this  court  in  accordance 
therewith,  siich  appeal  will  not  be  dismissed 
on  the  ground  that  it  was  taken  prematurely 
and  before  the  expiration  of  the  delay  within 
which,  ordinarily,  a  motion  for  new  trial  may 
be  filed,  the  terms  of  the  agreement  author- 
izing the  presumption  that  the  right  to  file 
such  motion  was  intended  to  be  waived. 

Ex«cntora  and  Administrators  — >  Ap- 
pointment —  EITect  of  Appeal  from 
Order. 

Executors,  whether  testamentary  or  dative, 
are  included  within  the  meaning  of  the  com- 
prehensive language,  "or  other  admuustrators 
of  sncccssions,"  as  used  in  article  1069  of 
the  Code  of  Practice,  and  judgments  appoint- 
ing or  removing  them  become  provisionally 
executory  when  rendered,  and  are  not  subject 
to  suspension  by  appeal. 
Wills  —  Contest  —  Manner  of  Determi- 
nation —  Soope  of  Proof. 
The  article  of  the  Civil  Code  (1655)  ap- 
plies to  the  probate  of  a  testament  which  is 
not  opposed.  But  a  different  rule  obtains 
when  the  probate  of  the  testament  is  opposed 
ab  initio  on  the  ground  that  it  is  a  fraud 
and  a  forgery.  In  such  a  case  the  denial  of 
the  genuineness  of  the  testament  removes  the 
Ann.  Cas.  1917B.— 49. 


contest  from  the  domain  of  article  1656  -of 
the  Code,  and  it  presents  an  issue  which  must 
be  determined  under  the  rules  whieh  govern 
all  contests  involving  the  genuineness  of  a 
signature  which  is  denied.  Under  such  an 
issue  the  doors  of  justice  are  opened  wide 
for  the  introduction  of  any  legal  evidence  in 
accordance  with  all  the  forms  which  prevail 
in  all  contested  facts  or  cases.  The  textual 
provisions  of  Civ.  Code,  art.  2245.  and  Code 
Prac.  art.  325.  recognize  the  mode  of  testing 
signatures  by  a  comparison  of  writing  or  by 
experts. 

Trial  —  Reopeninc  for  Further  Proof* 
After  all  parties  to  a  suit  have  announced 
thait  the  testimony  is  closed,  no  party  has  a 
legal  right  to  introduce  further  evidence;  but 
the  privilege  of  doing  so  may  be  granted  by 
the  court  in  its  discretion  and  in  furtherance 
of  justice.  The  judgment  of  the  court  refus- 
ing to  admit  further  evidence  will  not  be 
reversed  by  this  court  unless  it  is  manifestly 
erroneous  and  productive  of  injustice. 

Willa  —  Proof  of  Genuineness  of  Sis- 
nature  —  WeislLt  of  Evidence. 

The  declaration  of  two  credible  witnesses 
who  attest  that  they  recognize  a  testament 
as  being  entirelv  written,  dated,  and  signed 
in  the  testator  s  handwriting,  corroborated 
try  the  testimony  of  an  expert  in  handwriting, 
and  l^  the  recitals  of  the  will,  and  by  other 
various  extraneous  facte,  will  prevail  over 
the  testimony  of  two  witnesses,  who  swear 
that  a  part  of  the  date  was  not'  written  by 
the  testator,  imsupported  by  any  other  cir- 
cumstances. 

Construotion  Together  of  Two  Wills. 

When  a  posterior  testament  does  not  ex- 
pressly revoKe  a  prior  one,  both  must  be  ex- 
ecuted, unices  the  last  will  tacitly  revokes 
the  first  as  a  whole.  When  they  conflict  only 
in  part,  the  provisions  of  the  last  will  must 
prevail. 

[See  note  at  end  of  this  case.] 

Komination  of  Ezeoutor  -*>  Construe* 
tion  — >  Sxeoutor  Desicnated  bjr  OfEloe 
Only. 

When  a  testator  appoints  as  executor  ''the 
priest  of  his  church,*''  without  naming  him, 
the  court  will  interpret  his  testament  to  mean 
the  person  who  will  be  the  priest  at  the  l^me 
of  t)ie  testator's  death. 

(Syllabus  by  court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St.  Mary;  Milonq. 
Judge. 

Petition  for  probate  of  will  of  Miss  F.  C. 
Lefort,  deceased.  Sam  Serio  et  al.,  petition- 
ers, and  Mrs.  Carrie  Sawyer  Kramer  et  al., 
opponents.  From  judgment  rendered,  peti- 
tioners appeal.  The  facts  are  stated  in  the 
opinion.    Modified. 

L.  0.  Pecoi  for  appellant  Trainer. 

Charles  I.  Denechaudy  Paul  Kramer  and 
Foster,  Milling,  8aal  d  Milling  for  appel- 
lants Blenk  and  Serio. 
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Charles  I.  Denechaud  and  Paul  Kramer  for 
appellee  Rousseau. 

MeCloakcy  dc  Benedict  and  Borah,  Himel  d 
Bloch  for  appellee  O'Neill. 

Caffery,  Quintero  d  Brumby  for  appellees 
Kramer  and  Sawyer. 

H.  D.  Smith  curator  ad  hoc,  for  infant  ap- 
pellee. 

On  motfon  to  Dismiss  Appeai.. 

[54]  Monroe,  C.J. — In  December,  1913, 
Rev.  James  H.  Trainor,  a  Catholic  priest, 
formerly  in  charge  of  the  church  at  Franklin, 
presented  to  the  district  court  an  instrument, 
purporting  to  be  the  last  olographic  will, 
executed  in  1910,  of  Caroline  Lefort,  who  had 
departed  this  life  on  November  29,  1914, 
which  will  contained,  among  others,  the  fol- 
lowing disposition,  to  wit: 

"I  bequeath  to  the  priest  of  this  church  the 
sum  of  two  thousand  dollars  and  appoint  him 
executor  of  this  will,  without  bond." 

The  instrument  was  admitted  to  probate 
as  the  last  will  of  Miss  Lefort,  the  petitioner 
was  confined  as  testamentary  executor,  and 
the  taking  of  an  inventory  was  ordered.  In 
the  discharge  of  that  function,  the  notary 
discovered,  among  the  papers  in  the  resi- 
dence of  the  decedent,  another  instrument, 
purporting  to  be  an  olographic  will,  executed 
in  1913,  which  contains,  among  others,  the 
following  provision,  to  wit: 

"I  appoint  the  pastor  of  this  church  ad- 
ministrator, without  bond." 

At  the  date  of  the  death  of  the  decedent, 
Rev.  J.  H.  Trainor  had  ceased  to  be  the  pas- 
tor of  the  Catholic  church  at  Franklin,  and 
had  been .  succeeded  by  Rev.  J.  J.  Rousseau, 
and  that  gentleman,  together  with  Sam  Serio, 
Rt.  Rev.  Jas.  H.  Blenk,  the  Church  of  the 
Assumption,  and  Mrs.  Caroline  Levy,  persons 
who  are  named  in  the  instrument  so  de- 
scribed, presented  that  instrument  to  the 
court  as  the  last  will  of  the  decedent,  and 
[55]  prayed  that  it  be  so  recognized;  that 
Rev.  J.  J.  Rousseau  be  confirmed  as  executor, 
and  that  the  other  petitioners  be  recognized 
as  legatees.  They  further  prayed,  in  the  al- 
ternative, that,  should  the  court  hold  the 
instrument  first  presented  to  be  the  last  will 
of  the  decedent,  it  should  set  aside  its  order 
confirming  Rev.  J.  H.  Trainor,  as  executor, 
and  substitute,  in  his  place,  Rev.  J.  J.  Rous- 
seau, as  the  then  pastor  of  the  church  to 
which  both  of  the  instruments  are  conceded 
to  refer.  A  litigation  then  ensued  between 
the  legatees  named  in  the  two  instruments, 
respectively,  and  the  former  and  present  pas- 
tor, and  the  case  was  submitted  for  adjudica- 
tion in  June,  1915,  after  which,  on,  July  16, 
the  following  entry  was  made  upon  the  min- 
utes of  the  court,  to  wit: 

"In  the  suit  of  Sam  Serio  et  al.,  it  was 
agreed  by  and  between  counsel  for  plaintiffs 


and  defendants  that  this  ease  shall  be  decided 
in  chambers,  during  vacation,  if  the  court  sees 
fit  so  to  do,  and  shall  grant  an  order  of  ap- 
peal, both  suspensive  and  devolutive,  to  either 
party,  fixing  the  return  day  and  bond  for 
either  appeal.  All  to  have  the  same  effect  as 
if  done  in  open  court." 

On  July  27th  (during  the  vacation)  the 
court  handed  down  its  opinion  and  decree, 
rejecting  the  demand  for  the  recognition  of 
the  document  last  presented  as  the  will  of  the 
decedent,  but  setting  aside  the  order  confirm- 
ing Rev.  J.  H.  Trainor  as  executor  of  the  in- 
strument first  presented,  and  recognized  and 
confirming  the  Rev.  J.  J.  Rousseau  in  that 
position;  and,  there  was  an  order,  made  at 
the  same  time,  granting  "to  any  plaintiff  or 
defendant"  an  appeal,  both  suspensive  and 
devolutive,  returnable  to  this  court  on  or  be- 
fore September  20th  on  the  furnishing  of  a 
bond  in  the  sum  of  $260.  The  parties  cast — 
that  is  to  say,  Rev.  J.  H.  Trainor,  Sam  Serio, 
Rt.  Rev.  J.  H.  Blenk,  and  the  Church  of  th<^ 
Assumption — availed  themselves  of  the  order 
so  made,  and  lodged  their  appeal  In  this 
court  on  September  15th,  and,  thereafter,  on 
September  18th,  Rev.  J.  J»  Rousseau  filed  the 
motion,  which  we  are  now  to  consider,  to  dis* 
miss  [56]  the  appeals,  on  the  ground  that 
they  were  taken  prematurely  and  before  the 
expiration  of  the  delay  for  the  filing  of  mo- 
tions for  new  trial,  and  as  to  the  appeal  of 
Rev.  J.  H.  Trainor,  in  so  far  as  it  operates 
suspensively  on  the  further  ground  that  he 
was  not  entitled  to  a  suspensive  appeal.  That 
gentleman  has  filed  an  answer  to  the  motion, 
to  which  he  attaches  a  copy  of  the  minutes 
of  the  district  court,  of  September  21st,  show- 
ing that,  upon  that  day,  the  court  overruled 
a  motion  for  new  trial  which  had  been  filed, 
on  July  29th,  in  behalf  of  Sam  Serio,  Rt. 
Rev.  James  H.  Blenk,  Archbishop  of  New 
Orleans,  the  Church  of  the  Assumption, 
Rev.  J.  J.  Rousseau,  and  Mrs.  Caroline  Levy, 
the  reasons  assigned  by  the  judge  for  the 
ruling  so  made  being  that  he  had  rendered 
the  judgment  in  vacation  and  granted  the 
appeals  in  conformity  to  the  agreement  of 
all  parties,  entered  upon  the  minutes  of  the 
court  on  July  16th,  and  that  he  did  not 
consider  that  the  matter  of  the  motion  for 
new  trial  was  any  longer  within  his  juris- 
diction. 

The  proceedings  on  the  motion  for  new 
trial  took  place  after  the  transcript  of  ap- 
peal had  been  lodged  in  this  court,  and  are 
not  before  us  for  consideration,  but  the  agree- 
ment as  to  the  rendition  of  the  judgment  and 
the  granting  of  the  appeals  is  to  be  found  in 
the  transcript;  and,  as  the  action  of  the  trial 
judge  was  in  strict  conformity  thereto,  we 
are  of  opinion  that  the  motion  to  dismiaa  the 
appeals,  as  premature,  is  without  merit.  It 
is,  of  course,  possible  that  the  mover  herein, 
in  becoming  a  party  to  the  agreement,  made 
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a  mental  reservation,  to  tlie  effect  that  tht 
judge  should  grant  the  appeal  only  after  the 
litigants  should  have  exercised  their  right 
to  apply  for  a  new  trial,  but  there  is  no  in- 
timation of  such  reservation  in  the  entry 
upon  the  minutes,  and  the  mover  seems  to 
stand  alone  in  claiming  that  advantage,  since 
the  judge  and  all  of  the  otlier  litigants  have 
interpreted  the  entry  to  mean  [57]  what  the 
language  imports,  viz.,  that,  in  agreeing  that 
the  judgment  should  be  handed  down  and 
appeals  granted,  during  vacation  the  parties 
in  interest  waived  the  right  to  move  for  a 
new  trial,  the  reservation  or  exercise  of  which 
right  would  necessarily  have  carried  the  case 
over  uiftil  the  next  term  of  the  court. 

Tlie  further  ground  relied  on  for  the  dis- 
missal of  the  appeal  of  Rev.  J.  H.  Trainor, 
in  so  far  as  it  operates  suspensively,  is  found- 
ed upon  articles  580  and  1059  of  the  Code  of 
Practice,  which  provides  that  certain  judg- 
ment shall  be  executed  provisionally  although 
appeals  may  have  been  taken  therefrom. 

These  articles  declare  that: 

"Art.  580.  .  .  .  Such  judgments  relate: 
To  the  nomination  of  tutors  and  curators  of 
minors,  of  persons  absent  or  interdicted,  and 
of  vacant  successions.  2.  To  the  appointment 
of  syndics  of  creditors,  when  tlie  court  orders 
that  they  shall  administer  provisionally.*' 

'^Art.  1059.  When  an  appeal  is  made  from 
a  judgment  appointing  or  removing  a  tutor 
or  curator  of  a  minor,  interdicted  or  absent 
person,  or  of  a  vacant  sucoestsion  of  absent 
heirs,  or  other  administrators  of  successions, 
such  appeal  shall  not  suspend  the  execution 
of  the  judgment,  but  it  shall  have  effect  pro- 
visionally, until  the  appeal  be  decided." 

It  will  be  observed  that  the  judgments  re- 
ferred to  in  article  580  are  those  which  re- 
late to  the  "nomination,"  or  "appointment'* 
of  the  oflficers  mentioned,  and  that  judgments 
appointing  syndics  are  included  only  when 
the  court  orders  that  the  appointees  shall  ad- 
minister provisionally.  Article  1059,  on  the 
other  hand,  makes  provision  in  regard  to  ap- 
peals from  judgments — 

"appointing  or  removing  a  tutor  or  curator 
of  a  minor,  interdicted  or  absent  persona,  or 
&  vacant  succession  of  absent  heirs,  or  other 
administi^ators  of  successions." 

And  it  can  hardly  be  claimed  that  an  exec- 
utor, whether  testamentary  or  dative,  is  not 
included  within  the  meaning  of  the  compre- 
hensive language,  ''or  other  administrators 
of  successions"  as  thus  used. 

It  was  so  held,  in  effect,  in  State  [58]  v. 
Jtidge,  22  La.  Ann.  116,  where  a  dative  ex- 
ecutrix was  denied  a  suspensive  appeal  from 
&  judgment  of  removal,  and  in  Townsend's 
Suecession,  37  La.  Ann.  409,  where  this  court 
said : 

'The  judgment  removing  Sykes  as  executor 
I>ecame  final  the  moment  it  was  signed.     It 


belongs  to  that  class  of  judgments  from  whicli 
no  auspensive  appeal  liea^  and  which  are 
executory  at  once." 

It  is  therefore  ordered  that  the  motion  to 
dismiss  be  overruled,  save  in  so  far  as  it 
relates  to  the  appeal  of  Bev.  J.  H.  Trainor, 
as  to  which  it  is  sustained  to  the  extent  that 
said  appeal  is  held  not  to  suspend  the  execu- 
tion of  the  judgment  appealed  from. 

O'Niell,  J.,  takes  no  part. 

Feb  Cubiam. — Since  the  foregoing  opinion 
and  decree  were  prepared.  Rev.  James  H. 
Trainor  has  departed  this  life,  and  his  heirs 
have  made  themselves  parties  to  tlie  appeal. 
The  opinion  and  decree,  on  the  merits  of  the 
appeal,  this  day  handed  down,  hold,  however, 
that  Rev.  J.  J.  Rousseau  is  the  legally  nomi- 
nated testamentary  executor;  and,  as  Rev. 
James  H.  Trainor  was  otherwise  interested 
in  the  appeal,  we  find  no  reason  for  making 
any  change  in  this  opinion  and  decree. 

On  tub  MEaiiTS, 

In  this  case,  his  honor,  Mr.  Justice  O'Niell, 
being  recused,  and  their  honors  being  evenly 
divided  in  opinion  as  to  the  proper  determi- 
nation to  be  made  of  the  issues  involved. 
Judge  Charles  F.  Claiborne,  of  the  Court  of 
Appeal  for  the  parish  of  Orleans,  having  beerr 
called  upon  by  previous  order  of  this  court 
to  sit  in  the  case,  pronounced  the  judgment 
of  the  court  therein,  in  words  and  figures,  as 
follows,  to  wit: 

Claiborne,  Judge  ad  hoc. — On  December  1, 
1D14,  Rev.  Janies  H.  Trainor,  a  resident  of  the 
parish  of  Orleans  filed  a  petition  in  the  dia- 
trict  court  of  the  parish  of  St.  Mary,  [59]  to 
which  he  alleged  that  Miss  Caroline  Lefort, 
a  resident  of  said  parish,  died  on  November 
29,  1014;  that  ahe  left  an  olographic  testa- 
ment»  dated  Franklin,  La.,  May  26,  1909,  by 
which  she  constituted  a  number  of  legatees, 
and  in  which  is  the  following  clause,  among 
others : 

"I  bequeath  to  the  priest  of  this  church  the 
sum  of  two  thousand  dollars  and  I  appoint* 
him  executor  of  this  will  without  bond." 

Petitioner  further  alleged  tliat  he  was  the 
priest  of  the  Catholic  church  at  Franklin  on 
May  26,  1009,  date  of  the  will,  which  was  the 
church  of  the  deceased,  and  that  he  was  the 
executor  appointed  by  said  testament;  that 
he  accepted  the  trust  and  desired  to  be  con- 
firmed  as  executor.  He  prayed  for  the  pro- 
bate, registry,  and  execution  of  the  testa- 
ment, and  to  be  confirmed  as  executor  thereof^ 

After  due  proof  of  the  testament,  its  exe- 
cution was  ordered  by  decree  rendered  De<- 
cember  1,  1914,  and  petitioner  James  H. 
Trainor,  was  confirmed  testamentary  executor, 
and  letters  as  such  issued  to  him,  and  an 
inventory  was  ordered  taken. 
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As  a  part  of  the  proceedings  in  taking  the 
inventory,  the  notary  made  the  following  re- 
port: 

"In    addition   to   the   above   personally   I 
found  in  one  of  the  drawers  of  the  armoir  in 
the  upstairs  bedroom  certain  papers,  three  in 
number,  contained  in  an  envelope,  marked: 
*Rey.  Father  to  be  opened 
three  days  after 
My  last  will  1913-1913' 
^-which  I  have  marked  with  my  paraph  as 
follows:    'Documents  found  in  effects  of  Miss 
Caroline  Lefort.' 

"[Signed]   C.  J.  Boatner,  Notary  Public." 

On  January  23,  1916,  Sam  Serio>  the  Most 
Reverend  James  H.  Blenk,  Archbishop  of  New 
Orleans,  the  Church  of  Assumption,  Rev.  J. 
J.  Rousseau,  and  Widow  Camille  Levy  filed 
a  petition  in  which,  after  reciting  all  the  facts 
related  above,  they  alleged: 

That  the  document  found  by  the  notary  and 
mentioned  in  his  inventory  and  dated  [60] 
"May  26,  1913,"  and  signed  "F.  C.  Lefort,"  is 
entirely  written,  dated,  and  signed  by  the 
deceased  Frances  Caroline  Lefort,  and  is  her 
last  will  and  testament,  and  has  the  effect  of 
revoking,  and  in  fact  does  revoke,  the  will 
of  May  16,  1909,  heretofore  probated. 

That  said  testament  of  May  26,  1913,  ap- 
points "the  pastor  of  this  church  adminis- 
trator,'' and  that  Rev.  J.  J.  Rousseau  is  now, 
and  was  at  the  time  of  the  death  of  Miss 
Lefort,  the  pastor  of  the  church  at  Franklin, 
and  that  therefore  the  said  Rousseau  is  the 
person  appointed  executor  of  said  testa- 
ment. 

That  petitioners  are  named  as  legatees  by 
said  testament  of  May  26,  1913,  and  they 
present  the  same  for  probate  and  execu- 
tion. 

They  further  aver,  in  the  alternative,  that 
should  the  court  decide  that  the  first  will  of 
May  26,  1909,  is  the  last  testament  of  the 
deceased,  there  is  error  in  that  portion  of  the 
decree,  confirming  Rev.  J.  H.  Trainer,  execu- 
tor, for  the  reason  that  he  was  not  the  priest 
of  the  church  at  Franklin  at  the  time  of  the 
death  of  the  testatrix,  but  that  one  of  the 
petitioners,  namely,  Rev.  J.  J.  Rousseau,  was 
the  priest  of  said  church  at  the  time  of  the 
death  of  Miss  Lefort,  and  that  he  should 
be  decreed  to  be  the  person  appointed  by 
the  testatrix  as  executor  and  confirmed  as 
such. 

They  prayed  that  Rev.  Jas.  H.  Trainer  and 
the  legatees  under  the  first  will  of  1909  be 
•cited  in  order  that  it  might  be  decreed  con- 
tradictorily with  them:  (1)  That  the  docu- 
ment dated  May  26,  1913,  be  decreed  to  be 
the  testament  of  the  deceased,  Miss  Lefort, 
and  that  it  be  probated  and  ordered  executed ; 
and  ( 2 )  that  Rev.  J.  J.  Rousseau  be  confirmed 
as  executor  thereof  in  place  of  Rev.  Trainor; 
and   (3)    that  the  decree,  ordering  the  pro- 


bate and  execution  of  the  will  of  1909  and 
confirming  Rev.  James  H.  Trainor  as  execu- 
tor thereof,  be  revoked  and  set  aside;  and  (4) 
in  the  alternative,  and  in  case  said  testament 
of  1909  be  maintained,  that  the  order  con- 
firming James  H.  Trainor  executor  be  re- 
voked, [61]  and  that  Rev.  J.  J.  Rousseau  be 
confirmed  executor,  and  that  letters  as  such 
issue  to  him. 

The  document  mentioned  above  is  dated  in 
the  following  manner:  "Franklin  May  26 
19  ."  The  "6*'  in  the  "26"  is  not  made  per- 
fectly. After  the  "19"  follow  two  figures 
which  at  first  sight  appear  to  be  "08"  It 
looks  as  if  the  figures  "13"  had  been  previ- 
ously traced  in  smaller  figures  under  tf^e  "OS*' 
but  not  very  distinctly  to  the  naked  eye,  or 
that  the  figures  "08"  had  been  overcharged, 
or  surcharged,  or  superimposed  over  the  fig- 
ures "13."  It  seems  as  if  an  attempt  had 
been  made  to  erase  the  figures  "13"  or  "08," 
for  they  are  bbth  soiled  and  blurred,  espe- 
cially the  "0."  Then  follow  in  distinct  char- 
acters the  figures  "1913." 

The  defendants,  in  their  answer,  inter- 
posed the  plea  of  no  cause  or  no  right  of  ac- 
tion. But  as  this  plea  is  inseparably  con- 
nected with  the  merits,  we  shall  treat  the 
two  together.  Besides,  the  defendants  pro- 
ceeded to  the  trial  of  the  case  on  the  merits 
without  asking  for  a  separate  judgment  on 
the  exception.  It  is  now  too  late.  Doullut  v. 
Smith,  117  Lb.  491,  41  So.  913;  Ashbey  v. 
Ashbey,  41  La.  Ann.  138,  5  So.  546;  Tu- 
pery  v.  Edmondson,  32  La.  Ann.  1146.  But 
we  are  of  the  opinion  that  the  petition  does 
disclose  a  cause  of  action,  and  that  the  judge 
below  acted  correctly  in  overruling  the  ob- 
jection to  the  introduction  of  evidence  based 
on  that  exception. 

The  defendants  answered,  asserting  the  va- 
lidity of  all  the  proceedings  probating  the 
will  of  1909  and  confirming  Rev.  J.  H.  Train- 
or executor. 

Further,  they  denied  that  the  document 
presented  by  plaintiffs  is  dated  May  26,  1913, 
but  they  admitted  that  all  that  appears  there- 
on is  in  the  handwriting  of  the  decedent,  ex- 
cept the  figures  "1913,"  which  appear  at  the 
extreme  right-hand  top  corner  of  said  docu- 
ment which  they  allege,  are  not  in  her  hand- 
writing, [62]  and  were  not  made  by  her ;  that 
even  if  the  document  is  a  valid  testament,  it 
would  not  have  the  effect  of  revoking  the 
testament  of  1909;  they  admit  that  Rev.  J. 
J.  Rousseau  was  pastor  of  the  Catholic  church 
of  Franklin  about  the  time  of  the  death  of 
the  testatrix,  and  that  Rev.  J.  H.  Trainor 
was  not  the  pastor  at  that  time. 

They  further  aver  that  the  document  of- 
fered for  probate  by  plaintiffs  as  the  testa- 
ment of  deceased  is  absolutely  null,  void,  and 
of  no  effect  for  the  following  reasons,  viz.: 

First.  That  said  document  is  without  date. 
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Second.  ThAt  *^  it  has  aay  date,  ii  k  that 
of  1908. 

Third.  That  if  isaid  docnine&t  ever  was  a 
tefltament  that  it  haa  been  revoked. 

Fourth.  That  it  is  interlined,  erased, 
changed,  and  mutilated,  and  is  uncertain,  ob- 
Bcure,  meaningless,  and  does  not  contain  any 
bequest  to  any  one  except  Mrs.  Levy,  and 
that  it  is  impossible  of  effect  as  a  testament. 
They  pray  that  plaintiffs'  demand  be  re- 
jected; and,  in  the  alternative,  in  case  the 
document  propounded  by  the  plaintiffs  be 
probated  as  a  testament,  that  it  be  decreed 
to  be  dated  in  the  year  1908,  and  in  all 
events,  that  the  defendants  be  recognised 
as  legatees  under  the  testament  of  1909. 

On  motion  of  defendants  the  case  was 
fixed  for  trial  on  the  merits  for  February  23, 
1915,  then  postponed  to  March  2d,  when  it 
was  tried  during  two  days. 

The  plaintiffs  put  upon  the  witness  stand 
an  expert  in  handwriting  to  prove  that  the 
figures  ''13"  were  in  the  handwriting  of  the 
testatrix,  and  that  the  figures  ''08"  had  been 
written  over  these  figures  by  a  strange  hand, 
and  that  the  figures  ''1913"  were  in  the  hand- 
writing of  the  testatrix.  The  defendants  ob- 
jected to  this  testimony  on  the  ground  that 
a  will  cannot  be  proved  by  expert  testimony. 
The  objection  was  overruled  and  the  testi- 
mony admitted. 

The  expert  was  also  asked  whether,  in  his 
[63]  jud^ent,  the  figures  "08,"  which  he  had 
stated  to  have  been  superimposed  or  written 
over  the  figures  "13,"  had  been  written  by 
the  same  |»arty  that  wrote  the  figures  "13." 
The  objection  was  made  that  there  was  no 
allegation   of  erasure  or  addition,  and  that 
the   question    was    a    contradiction    of    tho 
pleadings   and  took  the  defendants  by  sur- 
prise.   These  objections  were  also  overruled. 
The  case  was  fixed  for  argument  for  May 
1,  1915.    On  April  29th  the  defendants  filed 
a  petition  to  reopen  the  case,  on  the  ground 
that  the  court,  over  their  objection,  had  per- 
mitted E.  A.  O'Sullivan,  the  expert,  to  tes- 
tify that  the  document  annexed  to  plaintiffs' 
petition  was  dated  May  26,  1913,  and  that 
the  figures  "08"  were  not  in  the  handwriting 
of  the  testatrix,  but  had  been  placed  there 
by  some  other  person,  although  the  plain- 
tiffs had  alleged  that  said  instrument  was 
entirely  written,  dated,  and  signed  by  the 
testatrix,    and    had    not    charged    that    the 
%uree  "08"  were  forged  or  added  by  the 
hand  of  another  person;  that  they  were  tak- 
^  by  surprise  by  such  ruling,  and  were  not 
prepared  to  offer  expert  testimony  in  con- 
tradiction; that  they  are  now  prepared  to 
prove  by  the  testimomy  of  Prof.  L.  C.  Spen- 
wr,  of  New  Orleans,  an  expert  in  handwrit- 
ing, that  the  figures  "1913"  in  said  testa- 
ment are  not  in  the  same  handwriting  as  the 
body  of  said  instrument  and  were  not  writ- 


ten by  ike  same  person,  and  that  the  figttres 
"08,"  under  the  figures  purporting  to  be  "13»'' 
aore  in  the  same  handwriting  as  the  body  of 
the  instrument;  that  the  figures  "13"  were 
written  over  the  figures  "08"  by  the  same 
person  who  wrote  the  figures  "1913."  To 
this  petition  is  annexed  the  affidavit  of  L. 
0.  Spencer  that  he  will  swear  to  all  the  al- 
legaticms  of  the  petition. 

On  May  10th  the  court  refused  to  reopen 
the  case,  and  ordered  the  affidavit  of  L.  C. 
Spencer  to  be  stricken  from  the  record. 

On  May  13th,  the  defendants  filed  an  ap- 
plication [64]  for  a  rehearing  of  their  peti- 
tion to  reopen  the  case  on  the  ground  that 
they  had  discovered  new  evidence,  consisting 
of  the  testimony  of  Benjamin  Ory,  another  ex- 
pert in  handwriting,  who  would  swear  that 
the  figures  "1913"  were  not  in  the  same  hand- 
writing as  the  body  of  the  instrument.  This 
application  was  also  supported  by  the  affidavit 
of  Benjamin  Ory. 

The  court  also  refused  this  application.  De- 
fendants reserved  bills  of  exception  to  both 
rulings. 

The  district  judge  refused  to  probate  the 
will  of  1913,  on  the  ground  that  the  date  of 
the  month  was  uncertain;  that  he  could  not 
determine  what  was  the  figure  after  May 
2  ;  that  it  might  be  an  "0"  or  a  "6,"  or 
something  else,  and,  therefore,  declared  that 
the  document  presented  was  not  an  olograph- 
ic testament  under  the  law  of  Louisiana. 
But  the  judge  decided  that  although  Rev.  J. 
H.  Trainor  was  the  priest  of .  Franklin  at 
the  time  of  the  date  of  the  will  (1909),  Rev. 
J.  J.  Rousseau  was  the  priest  at  the  time 
of  the  death  of  the  testatrix,  and  that  he, 
Rousseau,  was  the  party  intended  as  ex- 
ecutor by  the  will,  and  he  confirmed  him  and 
revoked  the  appointment  of  Rev.  Trainor. 

Sam  Serio,  the  most  Reverend  James  H. 
Blenk,  the  Church  of  Assumption,  and  Rev. 
James  H.  Trainor  have  appealed. 

The  appellees  have  answered  the  appeal, 
praying  that  the  judgment  be  affirmed  in  so 
far  as  it  decrees  that  the  doc^iment  of  1913, 
presented  by  the  plaintiffs,  is  not  a  testa- 
ment, and  reversed  in  so  far  as  it  recognizes 
Rev.  J.  J.  Rousseau  as  executor.  ^ 

The  issues  therefore  are: 

First.  Bid  the  court  err  in  permitting  an 
expert  in  handwriting  to  testify  in  support 
of  plaintiffs'  allegation  that  the  figures 
"1913"  were  written  by  the  testatrix,  and 
that  the  figures  "08"  had  been  written  over 
the  figures  "13"  by  a  strange  hand,  and  that 
the  "13"  was  in  the  hand  of  the  testatrix? 

[65]  Second.  Did  the  court  err  in  refusing 
to  reopen  the  case? 

Third.  Were  the  figures  "1913"  written  by 
the  testatrix? 

Fourth.  Did  the  testament  of  1913  revoke 
the  one  of  1909? 
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Fifth.  Whom  did  the  testctrix  intemd  to 
appoint  as  executor,  the  priest  who  was  of- 
ficiating at  the  date  of  her  will,  or  the  one 
who  was  acting  on  the  date  of  her  death? 

I.  Up  to  the  year  1896,  when  Act  No.  119 
was  passed  amending  article  Civil  Code  1655 
(1648)    the  law  read: 

"The  olographic  testament  .  .  .  must  be 
acknowledged  and  proved  by  the  declaration 
of  two  credible  persons,  who  must  attest  that 
they  recognize  the  testament  as  being  entire- 
ly written,  dated  and  signed  in  the  testator's 
handwriting,  as  having  often  seen  him  write 
and  sign  during  his  lifetime.'' 

In  the  interpretation  of  that  article,  the 
Supreme  Court  has  repeatedly  decided  that, 
in  cases  of  controversy  concerning  the  gen- 
uineness of  a  will,  the  testimony  of  experts 
in  handwriting  was  admissible  to  prove  tliat 
the  writing  on  the  document  propounded  as 
a  will  was  or  was  not  in  the  handwriting 
of  the  testator.  In  the  case  of  the  Gaines  Suc- 
cession, 38  La.  Ann.  123,  128,  the  Supreme 
Court  said: 

"We  understand  that  rule  [C.  C.  1665]  to 
apply  to  the  probate  of  a  will  which  is  not  op- 
posed, as  a  part  of  the  mortuary  proceedings. 
.  .  .  But  a  different  rule  applies  when  the 
probate  of  the  will  is  opposed  ab  initio,  on  the 
ground  that  it  is  a  fraud  and  a  forgery.  In 
such  a  case  the  denial  of  the  genuineness  of 
the  will  removes  the  contest  from  the  domain 
of  article  1655  of  the  Code,  and  it  presents 
an  issue  which  must  be  determined  under  the 
rules  which  govern  all  contests  involving  the 
genuineness  of  a  signature  which  is  denied, 
and  in  such  a  case  the  burden  of  proof  is  on 
the  party  who  relies  on  the  genuineness  of  the 
proffered  signature.  C.  C.  2245.  C.  P.  325. 
Under  such  an  issue  the  doors  of  justice  are 
opened  for  the  introduction  of  legal  evidence, 
under  all  the  forms  which  prevail  in  all  con- 
tested facts  or  cases;  and  the  textual  provi- 
sions of  the  law  recognize  the  mode  of  testing 
signatures  by  a  comparison  of  the  writing. 
Plicque  v.  Labranche,  9  La.  559;  Sophie  v. 
Duplessis,  2  La.  Ann.  724;  Aubert  v.  Aubert, 
6  La.  Ann.  104;  Pena  v.  New  Orleans,  [66] 
13  La.  Ann.  86,  71  Am.  Dec.  506;  McDonogh's 
Succession,  18  La.  Ann.  419.*' 

In  the  case  just  quoted  of  the  Succession 
of  Gaines,  experts  in  handwriting  were  im- 
ported from  New  York  to  obtain  their  opin- 
ion. In  reference  to  experts  the  court  con- 
tinues, on  page  133  of  88  La.  Ann.: 

**In  this  connection,  it  is  contended  by  coun- 
sel for  Mrs.  Evans  that  comparisons  of  hand- 
writings with  each  other  and  efxpert  testimony 
on  the  same  subject  find  little  favor  under  the 
laws  of  Louisiana,  and  are  very  often  precar- 
ious and  dangerous.  ...  Counsel  are  mis- 
taken in  the  proposition  that  such  modes  of 
verifying  signatures  have  but  little  force  in 
Louisiana.    Both  modes  are  recommended  by 


the  v«ry  text  of  crar  law.    C.  O.  2245.    G.  P. 

325." 

C.  C.  2245  (2241)   reads: 

"If  the  party  disavow  the  signature,  .  •  • 
it  must  be  proved  by  witnesses  or  compariaon 
as  in  other  cases." 

C.  P.  325: 

"If  the  defendant  deny  his  signature  in  his 
answer  or  contend  that  the  same  has  been 
counterfeited,  the  plaintiff  must  prove  the 
genuineness  of  such  signature  either  by  wit- 
nesses who  have  seen  the  defendant  sign  the 
act  or  who  declare  that  they  know  it  to  be 
his  signature,  because  they  have  frequently 
seen  him  write  and  sign  his  name.  But  the 
proof  by  witnesses  shall  not  exclude  the  proof 
by  experts  or  by  a  comparison  of  the  writing, 
as  established  by  the  Civil  Code." 

In  Stewart's  Succession,  51  La.  Ann.  1553, 
26  So.  460,  the  Supreme  Court  was  controlled, 
in  its  opinion,  by  the  testimony  of  experts. 

It  will  thus  be  seen  that  there  are  also 
three  methods  of  proving  handwriting  in 
cases  of  wills,  viz. : 

First,  by  witnesses  who  have  seen  the  par- 
ty write  the  document; 

Second,  by  witnesses  who  know  the  writ- 
ing for  having  often  seen  the  party  write  and 
sign;  and 

Third,  by  comparison  of  handwriting  and 
experts.  Ticknor  v.  Calhoun,  29  La.  Ann. 
279;  Leonard's  Succession,  21  La.  Ann.  524; 
Plicque  v.  Labranche,  9  La.  562;  Morvant's 
Succession,  45  La.  Ann.  212,  12  So.  349. 

[67]  The  ruling  in  Gaines*  Succession,  38 
La.  Ann.  123,  was  merely  an  affirmance  of 
previous  opinions  in  McDonogh's  Succession, 
18  La.  Ann.  419,  444;  Roth's  Succession,  31 
La.  Ann.  315,  320,  and  Clark's  Succession,  11 
La.  Ann.  124,  127. 

But  Act  119  of  1896,  p.  168,  has  eliminated 
from  C.  C.  1655  the  phrase  "as  having  often 
seen  him  write  and  sign  during  his  lifetime," 
and  broadened  the  field  from  which  the  wit- 
nesses may  gather  their  knowledge  of  the 
handwriting  of  the  deceased. 

The  defendants  have  quoted  in  support  of 
their  objection  a  large  number  of  French  au- 
thors; but  they  can  have  but  little  influence 
in  the  decision  of  this  question  from  the  fact 
that  the  Code  Napoleon  contains  no  article 
corresponding  with  the  at-ticles  of  our  Civil 
Code  1655  and  2245  and  C.  P.  325. 

We  are  equally  of  the  opinion  that  the 
court  below  was  right  in  overruling  defend- 
ants' objections,  and  permitting  the  plain- 
tiffs to  show  that  the  figures  "08"  were  not 
in  the  handwriting  of  the  testatrix.  It  did 
not  contradict  their  pleadings.  They  alleged 
that  the  document  found  by  the  notary  was 
dated  May  26,  1913,  that  it  contained  the 
olographic  testament  of  the  deceased,  and 
was  entirely  written,  dated,  and  signed  in 
the   handwriting   of   the   deceased,   meaning 
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that  part  which  composed  the  will.  They  did 
not  allege  that  the  ''08"  was  in  the  hand- 
writing of  the  deceased;  it  was  the  defend- 
ants who  claimed  that  the  will  should  be 
decreed  to  be  dated  in  the  year  ''1908."  To 
defeat  that  allegation,  plaintiffs  had  a  clear 
right  to  show  that  the  figures  "08"  were  not 
in  the  handwriting  of  the  deceased,  and  had 
been  added  by  the  hand  of  another,  and 
therefore  formed  no  part  of  the  will.  C.  C. 
15S9    (1582). 

II.  Nor  do  we  think  that  the  court  erred 
in  refusing  to  reopen  the  case  for  the  purpose 
of  hearing  the  testimony  of  the  two  experts 
in  handwriting  mentioned  by  the  defendants, 
[68]  and  in  ordering  the  affidavits  of  these 
two  experts  to  be  stricken  from  the  record. 

The  case  had  evidently  been  closed,  .since 
defendants  moved  to  have  it  reopened.  In 
such  cases  the  Code  of  Practice  provides: 

"Art.  4v/4.  After  all  incidental  questions 
shall  have  been  decided,  and  both  parties  have 
produced  their  respective  evidence,  the  argu- 
ment commences;  no  witness  then  can  be 
heard,  nor  proof  introduced  except  with  the 
consent  of  all  the  parties." 

This  article  has  been  interpreted  to  mean 
that,  after  all  parties  have  announced  that 
the  testimony  is  closed,  neither  party  has  a 
legal  right  to  introduce  further  evidence,  but 
that  the  privilege  of  doing  so  may  be  granted 
by  the  court  in  its  discretion  and  in  further- 
ance of  justice.  The  judgment  of  the  court 
refusing  to  admit  further  evidence  will  not 
be  reversed  by  this  court  unless  it  is  mani- 
festly erroneous  and  productive  of  injustice. 
See  Vicksburg  Liquor,  etc.  Co.  v.  Jeflferies,  45 
U.  Ann,  621,  632,  12  So.  743 ;  State  v.  Chand- 
ler, 36  La.  Ann.  177,  and  Union  Parish  School 
Board  v.  Trimble,  33  La.  Ann.  1073,  1079. 

In  Parker  v.  Ricks,  114  La.  942,  947,  38 
So.  687,  688,  presenting  many  points  of  re- 
semblance with  this  case,  this  court  said,  in 
passing  on  a  motion  to  reopen  the  case  to 
offer  further  evidence : 

"After  a  case  has  been  submitted  and 
months  have  elapsed,  a  party  to  the  suit  has 
no  right  to  reopen  it  to  introduce  new  evi- 
dence. There  remained  nothing  to  do  save 
to  decide  the  case"  (quoting  many  authori- 
ties). 

We  think  this  case  comes  under  the  rul- 
ings made  in  the  above  cases. 

On  January  23d,  plaintiflfs  filed  their  peti- 
tion for  the  probate  of  the-  1913  will.  On 
February  13th,  the  defendants  filed  their 
answer,  in  which  they  averred  that  the  fig- 
«fes  "1913"  were,  not  in  the^  handwriting  of 
the  decedent  and  were  not  made  by  her,  and 
that  the  will  was  dated  1908.  These  two 
allegations  presented  the  pivotal  point  of  the 
[G9]  case.  On  motion  of  the  defendants  the 
trial  of  the  case  was  fixed  for  February  23d. 
H  was  postponed  to  March  2d,  when  it  was 


tried  during  two  days.  The  plaintiffs  offer- 
ed the  expert  on  handwriting  as  a  witness  to 
prove  the  genuineness  of  the  figures  "1913." 
Defendants  objected,  and  over  their  objec- 
tions, the  expert  was  examined  by  plaintiffs 
and  cross-examined  by  defendants.  He  swore 
that  the  figures  "1913"  were  genuine,  and 
that  the  figures  "08"  were  not  written  by  the 
testatrix.  Defendants  then  offered  two  wit- 
nesses, who  testified  that  the  "1913"  were 
not  in  the  handwriting  of  the  testatrix.  On 
April  7th  defendants  moved  to  submit  with- 
out argument.  Noth withstanding  plaintiffs' 
objection,  the  argument  was  fixed  for  May 
1st.  On  April  29th,  nearly  two  months  after 
the  trial,  defendants  filed  the  motion  to  re- 
open the  case,  and  for  permission  to  offer  as 
witnesses  two  experts  who  would  swear  that 
the  figures  "1913"  were  not  written  by  the 
testatrix,  on  the  ground  that  they  were  taken 
by  surprise  by  the  ruling  of  the  court  admit- 
ting the  testimony  of  the  plaintiffs'  expert. 
Defendants  knew  that  the  turning  point  in 
the  case  was  the  genuineness  vel  non  of  the 
figures  "08"  and  "1913,"  for  they  had  raised 
the  point  themselves.  If  their  attorneys  were 
taken  by  surprise  by  the  ruling  of  the  court, 
although  it  was  in  line  with  the  well-estab- 
lished jurisdiction  of  the  state,  the  time  to 
express  it  was  on  the  trial  of  the  case,  on 
March  2d.  There  must  be  an  end  to  litiga- 
tion. 

Of  course  the  afBdavits  annexed  to  the 
motion  to  reopen  were  all  ex  parte  and  in- 
admissible. Besides,  if  a  witness  could  not 
be  heard,  neither  could  afiidavits  nor  any 
other  evidence. 

III.  Were  the  figures  "1913"  written  by 
the  testatrix? 

This  is  a  question  to  be  determined  by  a 
preponderance  of  the  evidence,  and  by  the 
will  itself  as  it  appears  to  us. 

It  is  proven  and  admitted  that  the  rest  of 
[70]  the  date,  and  the  body  of  the  will,  and 
the  signature,  are  all  in  the  handwriting  of 
the  testatrix.  Therefore  it  is  easy  to  presume, 
and  without  much  corroborating  evidence, 
that  the  date  also  is  in  the  handwriting  of 
the  testatrix. 

Two  witnesses  for  plaintiffs  testify  that 
the  figures  "1913"  are  in  her  handwriting, 
viz.:  (1)  Sam  Serio,  who  was  her  tenant  for 
13  years,  who  saw  her  write  his  rent  receipts 
and  was  acquainted  with  her  handwriting; 
(2)  Mrs.  Caroline  Jjevji  who  was  one  of  the 
witnesses  to  the  probate  of  the  will  of  1909, 
who  knew  the  deceased  for  22  years,  and 
who  lived  with  her  in  her  home  on  several 
occasions,  and  who  hfid  seen  her  write  and 
sign  her  name  and  who  knew  her  handwrit< 
ing.  Both  witnesses  are  legatees  under  tho 
will.     . 

On  the  other  hand,  the  defendants  intro- 
duce two  witnesses:     (1)  Charles  A.  O'Neill, 
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jndge  of  the  district  eonrt  for  the  parish  of 
St.  Mary  since  NoYember,  1908,  and  judge 
of  the  Supreme  Court  of  this  State  since 
April,  1014,  a  legatee  tmder  the  wills  of  1909 
and  1913,  and  a  defendant  in  this  suit,  tes* 
tifies  that  the  document  is  in  the  handwriting 
of  deceased  with  the  exception  of  this  '*1913" 
which,  he  has  no  doubt,  was  not  written  by 
her.  He  has  known  the  deceased  all  his  life, 
has  been  her  lawyer  since  1893,  and  even 
after  his  ascent  to  the  bench  was  her  advisor, 
and  has  often  seen  her  write  and  knows  her 
handwriting. 

(2)  Mrs.  Carrie  Kramer,  also  a  legatee  un- 
der the  will  of  1909  and  a  defendant  in  this 
suit,  swears  that  the  document  is  in  the 
handwriting  of  the  testatrix  except  the  fig- 
urea  "1913,"  which  are  not  in  her  handwrit- 
ing.    She  has  lived  with  the  deceased  since 

1908,  and  has  seen  her  write  often  and  is 
familiar  with  her  handwriting. 

The  opinion  of  all  these  four  witnesses 
would  be  entitled  to  more  authority  if  they 
were  testifying  as  to  the  "handwriting"  of 
[71]  the  deceased;  but  it  loses  weight  when 
applied  to  mere  figures. 

The  solution  of  the  question  whether  the 
testatrix  wrote  the  figures  "1913"  would  pre- 
sent more  difficulties  were  the  testimony  of 
there  four  witnesses  the  only  evidence  in  the 
case.  But  the  testimony  of  plaintiffs'  two 
witnesses  is  corroborated  by  the  will,  by  sur- 
rounding circumstances,  and  by  the  expert, 
E.  A.  O'Sullivan.  He  testifies,  without  hesi- 
tation, that  the  figures  "1913"  were  written 
by  the  testatrix.  His  testimony  exhibits  care- 
ful and  skillful  examinations  and  intelligent 
explanations  that  carry  great  conviction.  His 
own  testimony  is  corroborated  by  several 
other  salient  facts.  The  envelope  in  which 
the  testament  was  found,  and  which  is  ad- 
mitted to  be  in  the  handwriting  of  the  de- 
ceased, has  the  following  superscription: 
"My  last  will  1913—1913." 

The  date  of  the  will  is  "May  26  1913— 
1913,"  thus  repeating  the  1913.  It  is  true 
that  the  figures  "08"  are  written  over  the 
figures  "13"  in  the  first  line;  but  the  evi- 
dence is  that  these  figures  "08"  were  written 
by  a  strange  hand,  and.  we  believe  it.  The 
paper  upon  which  the  will  is  written  was 
lined  by  Miss  Marion  in  1910  or  afterwards. 
She  recognized  it.  The  figures  "1913"  are 
again  found  at  the  end  of  the  will,  again 
covered  by  the  figures  "08,"  and  again  in 
the  second  line  after  the  figures  1913  in  a 
sort  of  codicil.  If  the  will  of  1909  had  been 
her  last  will,  the  testatrix  would  have  added 
her  codicil  to  that  will  and  not  to  the  will 
of  1913.  Besides,  the  testatrix  by  her  will  of 
1913  omits  to  mention  her  brother,  to  whom 
she  had  left  the  usufruct  of  all  of  her  prop- 
erty by  the  will  of  1909,  and  who  died  in 

1909.  She  says,  concerning  him:     "In  re- 


membrance of  Mr.  Serious  kindness  to  my 
brother  in  his  illness,"  ete.  The  evidence  is 
that  Mr.  Serio  became  acquainted  with  the 
testatrix's  brother  only  in  his  last  illneae, 
which  was  in  July,  1909.  Again  Judge 
O'Neill  testifies  that  [72]  l^e  testatrix  never 
showed  him  the  1913  will,  and  never  spoke 
to  him  about  it,  and  that  he  heard  of  it 
only  after  the  death  of  the  testatrix.  We  may 
explain  that  circumstance  from  tlie  fact  that 
"Mr."  O'Neill,  who  had  been  the  attorney  and 
advisor  of  the  testatrix,  became  *'Judge" 
O'Neill  in  1908,  and  from  that  time  the  tes- 
tatrix had  fewer  facilities  for  consulting  him. 

All  these  circumstances  are  a  corrobora- 
tion of  the  plaintiffs'  witnesses,  and  establish 
to  our  satisfaction  that  the  figures  1913  were 
written  by  the  testatrix. 

We  cannot  adopt  the  views  of  the  district 
judge  in  holding  that  the  figure  on  the  right 
of  the  figure  2  in  the  date  "May  26"  is  un- 
certain, and  may  be  an  "0"  or  a  "6"  or  some- 
thing else.     There  was  no  attack  upon  the 
will  upon  that  ground.    The  only  part  of  the. 
date  attacked  in  explicit  terms  was  the  year 
"1913."     Nevertheless  the  unanimous   testi- 
mony is  that  the  will  viras  dated  May  "26," 
and  it  appears  so  to  us  very  evidently.     Mrs. 
Carrie  Kramer,  a  contestant  of  the  will,  tes- 
tifies that  the  date  "May  26"  is  written  by 
the  testatrix.    Mrs.  Caroline  Levy,  tendering 
the  will,  says  that  "May  26"  is  in  the  hand- 
writing of  the  testatrix.     E.  A.  O'Sullivan, 
the  expert,  gives  it  as  his  opinion  that  the 
figure  is  ar  "6."     The  effect  produced   upon 
us  is  that  the  pen  caught  in  the  paper  as  the 
testatrix  was  closing  the  end  of  the  figure 
"6."    The  testatrix  was  over  80  years  of  age, 
her  sight  was  weak,  her  orthography  reveals 
a  lack  of  school  education;  her  chirography 
is  not  of  the  best,  and  evidences  the  hesita- 
tion, trembling,  and  nervous  effects  of  age. 
While  the  "6"  is  not  perfect,  there  is  no  sug- 
gestion, and  certainly  no  testimony,  that  it 
is  not  a  "6,"  or  that  it  is,  or  that  it  resembles, 
any  other  numeral.     As  this  court  said  in 
Stewart's  Succession,  61  La.  Ann.  1559,  26 
So.  460,  462: 

"No  one  has  assumed  to  say,  as  a  witness, 
that  it  was  not  1896,  although  the  figure  '6' 
is  not  clearly  written." 

[73]  In  that  case  the  court  said  the  ques- 
tion of  "surcharge'  'or  *Snriting  over"  was  a 
question  of  fact. 

IV.  Does  the  testament  of  1918  reveke  in 
its  entirety  the  one  of  1909? 

Article  1691  (1684)  provides: 

"The  revocation  of  testaments  by  the  act 
of  the  testator  is  express  or  tacit,  general  or 
particular.  It  is  express  when  the  testator 
has  formally  declared  in  writing  that  he  re- 
vokes his  testament,  or  that  he  revokes  such 
a  legacy  or  a  particular  disposition.  It  is 
tacit  when  it  results  from  some  other  disposi- 
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tion  of  the  testator,  or  from  some  act  which 
supposes  a  change  of  will.  It  is  general  when 
all  tbe  dispositions  of  a  testament  are  re- 
yoked.  It  is  particular  when  it  falls  on  some 
of  the  dispositions  only,  without  touching  the 
rest." 

It  does  not  follow  that  because  a  testator 
has  made  two  wills,  the  first  is  revoked. 
C.  C.  1693  (1686): 

"Posterior  testaments,  which  do  not,  in  an 
express  manner,  revoke  the  prior  ones,  annul 
in  the  latter  only  such  of  the  dispositions 
there  contained  as  are  incompatible  with  the 
new  ones,  or  contrary  to  them,  or  entirely 
different." 

C.  C.  1723  (1716): 

''When  a  person  has  ordered  two  things, 
which  are  contradictory,  that  which  is  last 
written  is  presumed  to  be  the  will  of  the  tes- 
tator, in  which  he  has  persevered,  and  a  der- 
ogation to  what  has  before  been  written  to 
the  contrary." 

There  is  no  clause  in  the  will  of  1913  re- 
voking, in  an  express  manner,  the  will  of 
1909  or  any  of  its  provisions,  or  any  previous 
will  or  legacy;  if  there  is  any  revocation  it 
must  therefore  be  tacit  or  resulting  from  some 
disposition  in  the  will  of  1913  incompatible 
with  the  will  of  1909  supposing  a  change  of 
will. 

We  find  no  general  dispositions  in  the  will 
of  1913  incompatible  with  the  will  of  1909; 
both  make  a  series  of  particular  legacies  with 
the  exception  of  the  will  of  1909,  which  do- 
nates "the  remaining  cash  and  property  at 
the  disposal  of  the  Archbishop  for  charitable 
purposes."  Some  of  these  particular  legacies 
are  not  very  clear  to  one  not  familiar  with 
the  properties  of  the  deceased.  Of  course,  if 
any  legacy  contained  in  the  will  of  1909  is 
[74]  contrary  to,  or  incompatible,  or  irrecon- 
cilable with,  those  contained  in  the  will  of 
1913,  the  legacies  contained  in  the  will  of 
1909  are  to  that  extent  revoked. 

"When  posterior  testaments  do  not  express- 
ly revoke  prior  ones,  they  must  all  be  execut 
ed,  unless  the  last  tacitly  revoke  the  first. 
Mercer's  Succession,  28  La.  Ann.  564. 

''It  is  true  that  when  the  testator  leaves 
two  wills,  the  clauses  of  the  first  which  are 
contrary  to  or  incompatible  with  those  of  the 
Isst  are  considered  as  having  been  revoked; 
snd,  for  the  purpose  of  ascertaining  any  such 
changes  of  intention,  the  two  are  to  be  con- 
sidered as  distinct,  and  aa  having  been  execut- 
ed at  different  dates.  But  when  the  inten- 
tions of  the  testator  have  been  ascertained 
b^  setting  aside  these  clauses,  whidi,  under 
the  application  of  this  rule  are  to  be  annulled, 
the  remainiiig  dispositions  are  to  be  consid- 
ered as  forming  parts  of  one  will,  which  it 
hecomes  the  duty  of  the  executors  to  execute 
as  such."  Fisks's  Succession,  3  La.  Ann.  705, 
706. 


w 


77T 

"Where  a  posterior  test«m<ai  coaiW^**  u4^ 
disposition  from  which  a  changs  of  tutA>t,K^/u 
in  the  testator,  with  regard  to  a  h^it^'v  >«# 
a  prior  will,  can  be  presumed,  the  lf%^'y  >ii;i 
not  be  revoked."  New  Orleans  v.  Fi»k,  2  iM, 
Ann.  78;  Lyon  v.  Fisk,  1  La.  Ann.  444,  A'^t,, 

"Two  wills  made  at  different  times  may 
stand  together  in  all  the  p^urta  in  which  they 
are  not  inconsistent.  But  where  they  con* 
flict  the;  provisions  in  the  last  one  will  pre- 
vail."   Toumoir  v.  Toumoir,  12  La.  19. 

"Where  a  prior  will  gave  certain  specifto 
(particular)  legacies,  and  the  subsequent  one 
made  the  testamentary  executor  universal 
legatee,  without  any  mention  of  particular 
legacies  and  without  any  revocatory  clause, 
held,  that  the  subsequent  will  not  revoke  the 
particular  legacies  in  the  first,  by  omitting 
them  and  instituting  a  universal  legatee;  but 
that  the  executor  is  bound  to  pay  them." 
Sarce  v.  Dunoyer,  11  La.  220. 

See  also  Bobb's  Succession,  42  La.  Ann. 
40,  7  So.  60;  C.  N.  1036-2  Dalloz,  Codes 
Annotes  Nos,  41,  42,  p.  751,  Code  Nap.  1036, 
p.  754,  No.  114  et  seq.,  and  numerous  French 
commentators  quoted. 

V.  In  both  wills  the  testatrix  appoints  the 
pastor  or  priest  of  the  Church  of  Franklin 
executor,  without  naming  him.  We  believe 
she  intended  to  appoint  the  person  who  would 
fill  the  position  of  priest  at  the  time  his 
services  as  executor  would  be  required.  If 
she  intended  to  appoint  the  priest  who  of- 
ficiated at  the  time  she  made  her  two  wills 
she  would  have  said  who  are  "now"  the  priest 
[75]  at  Franklin,  or  she  would  have  named 
them,  as  she  was  well  acquainted  with  them 
both.  "A  donation  mortis  causa,"  says  C.  C. 
1469  (1455),  "is  an  act  to  take  effect,  when 
the  donor  shall  no  longer  exist."  When, 
therefore,  the  testator  named  an  executor,  she 
looked  to  the  future.  When  her  testament 
took  effect  J.  J.  Rousseau  was  the  priest  at 
Franklin. 

The  article  of  the  Civil  Code,  1721  (1714), 
provides  that  a  disposition  couched  in  the 
future  tense  refers  to  the  time  of  the  death 
of  the  testator.  Certainly  the  appointment 
of  an  executor  looks  to  the  future,  to  the  very 
time  of  the  %  death  of  the  testator.  A  will 
speaks  as  of  the  death  of  the  testator.  Marks' 
Succession,  35  La.  Ann.  1054;  Thomas  v. 
Blair,  111  La.  678,  684,  35  So.  811;  40  Cyc. 
1424.  It  is  just  as  if  the  testatrix  had  said 
that  she  appointed  for  executor  of  her  will 
the  person  who  would  be  the  priest  at  Frank- 
lin at  the  time  of  her  death.  The  trust  was 
conferred  upon  the  officer,  and  not  upon  the 
individual.  McDonald  v.  Shaw,  81  Ark.  235, 
98  S.  W.  952;  Seibert's  Appeal  (Pa.)  6  Atl. 
105. 

In  Allen's  Succession,  48  La.  Ann.  1046, 
1047,  20  So.  193,  197,  55  Am.  St.  Rep.  295, 
this  court  said: 
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"The  will  speaks  from  the  death  of  the 
testator,  that  being  the  point  of  time  at 
which  it  becomes  operative  (21  Conn.  550, 
516),  unless  the  language  used,  such  as  the 
word  *now,'  or  a  verb  in  the  present  tense 
which  requires  it  to  be  taken  at  the  time  it 
ifl  used.  1  Jarman,  Wills,  318.  But  it  will 
receive  the  former  interpretation  if  it  can  rea- 
sonably be  made  to  bear  it.     Cox,  Ch.  384." 

In  the  Burnside's  Succession,  35  La.  Ann. 
708,  717,  a  legacy  of  all  the  testator's  prop- 
erty, though  couched  in  the  present  tense,  was 
interpreted  to  mean  all  the  property  the  tes- 
tator owned  at  the  date  of  his  will,  and 
would  own  in  the  future  at  the  time  of  his 
death. 

In  Marks'  Succession,  35  La.  Ann.  1054, 
this  court  said: 

[76]  "A  will  speaks  as  of  the  death  of  the 
testator,  and  conveys  all  the  property  owned 
by  him  at  that  time,  unless  a  contrary  in- 
tention manifestly  appears." 

Affirmed  in  Blakemore's  Succession,  43  La. 
Ann.  846,  850,  9  So.  496. 

An  executor  has  been  compared  to  the  man- 
datory or  agent  of  the  deceased  at  death. 
The  will  reads: 

"I  bequeath  to  the  priest  of  this  church  the 
sum  of  two  thousand  dollars  and  I  appoint 
him  executor  of  this  will  without  bond." 

"For  the  care  of  our  lot  in  the  cemetery 
and  for  having  masses  said  for  the  family- 
and  the  most  neglected  souls  in  purgatory 
one  thousand  dollars." 

This  money  legacy  was  doubtless  intended 
by  the  testatrix  as  a  remuneration  for  the 
services  to  be  rendered  by  the  executor,  for 
taking  care  of  the  tomb,  and  for  saying  mass- 
es for  the  family.  If  that  supposition  is  cor- 
rect, why  should  the  testatrix  appoint  as 
executor,  or  leave  a  legacy  to,  a  priest  in  of- 
fice at  the  date  of  her  will,  who  might  not 
be  so  at  her  death,  or  who  might  not  be  the 
executor  of  her  will,  and  thus  never  be  her 
mandatory,  or  agent  after  death?  Her  leg- 
acies were  of  pious  purposes,  and  only  the 
priest  of  the  parish  at  the  time  of  her  death 
could  be  her  mandatory  to  carry  out  her 
wishes.  The  testatrix  appointed  as  her  execu- 
tor "the  priest  of  the  parish."  •  How  could 
Father  Trainor  pretend  to  be  the  man  intend- 
ed by  the  testatrix,  since  he  was  not  the 
priest  of  the  parish  at  her  death? 

For  these  reasons,  we  are  of  the  opinion 
that  Rev.  J.  J.  Rousseau  is  entitled  to  the 
appointment  of  testamentary  executor. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  af- 
firmed in  so  far  as  it  revokes  and  Sets  aside 
the  decree  appointing  Rev.  J.  H.  Trainor  as 
executor  herein,  and  in  so  far  as  it  con- 
firms Rev.  J.  J.  Rousseau  as  such  executor 
and  orders  letters  to  issue  to  him  as  such 
on  his  complying  with  the  requirements  of 
the   law. 


It  is  further  ordered  that  said  judgfment 
[77]  be  reversed,  avoided,  and  annulled  in  so 
far  as  it  refuses  to  probate  the  will  of  the 
deceased  dated  May  26,  1913,  and  it  is  now 
ordered  that  the  document  presented  by  the 
plaintiffs  herein,  and  dated  May  26,  1913, 
be  decreed  to  be  the  olographic  last  will  and 
testament  of  the  deceased,  Frances  Caroline 
Lefort,  and  to  have  been  duly  probated  ac- 
cording to  law,  and  that  it  be  registered  and 
executed  according  to  law,  without  prejudice 
to  the  will  of  1909,  unless  the  dispositions 
contained  in  the  will  of  1909  are  contrary  to, 
irreconcilable  and  incompatible  with,  those 
contained  in  the  will  of  1913. 

It  is  further  ordered  that  the  succesaion 
pay  all  costs. 

Land  and  Provosty,  JJ.,  dissent. 

See  dissenting  opinion  of  Provosty,  J.,  71 
South.  223. 

On  PfimioN  FOB  Reheabino. 
(March  6,  1916) 

CLAiBORNZf  Judge  ad  hoc. — In  their  appli- 
cation for  a  rehearing  the  defendants  charge, 
with  much  vehemenoe,  that  they  had  filed  an 
exception  of  no  cause  of  action,  that   they 
were  entitled  to  a  judgment  upon  it  and  that 
we  failed  to  pasaupon  it.     We  were  under 
the  impression   that   we   had  done  bo;    for, 
while  we  expressed  the  opinion  that  after  the 
defendants  had  caused  the  case  to  be  fixed 
upon  the  merits,  and  after  they  had  gone  in- 
to the  trial  of  the  case  upon  the  merits  it 
was  too  late  for  them  to  ask  for  a  separate 
judgment  upon  the  exception,  we  passed  upon 
it,  and  expressly  stated  that  we  thought  the 
petition  did  set  forth  a  cause  of  action,  and 
that  the  judge  a  quo  was  right  in  overruling 
the  exception.     If  the  defendants  mean  that 
we  did  not  give  sutiicient  reasons  for   our 
conclusion,  we  thought  we  had  done  so  in  dis- 
posing of  the  case  on  the  merits.     But  they 
are  not  wanting,  and  we  shall  add  them  to 
the  reasons  already  given. 

Defendants  pitch  their  case  upon  the  propo- 
sition [78]  set  forth  on  page  31  of  their  brief 
for  a  rehearing  in  these  words: 

''Hence  the  only  question  presented  by  the 
exception  of  no  cause  of  action  is  this:  Must 
the  olographic  testament  speak  for  itself  and 
express  its  date  with  certainty  and  precision 
upon  its  face,  or  may  an  uncertainty  or  doubt 
as  to  the  date,  appearing  on  the  face  of  the  in- 
strument, be  removed  by  testimony  as  to  when 
the  document  was  or  must  have  been  writ- 
ten?" 

We  are  all  agreed  upon  the  proposition  that 
an  uncertain  date  is  equivalent  to  no  date, 
and  that  a  document  with  no  date,  or  with 
an  uncertain  date,  cannot  be  a  valid  will. 
But  the  question  at  once  arises.  What  is  an 
uncertain  date? 
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Tkere  is  a  phyeitsftl  difference  betwoen  a 
dcxsizment  without  a  date  Itad  one  witb  an 
uncertain  date.     There  is  a  legal  difference 
between    svpplying  a  mieeing  date,   or  any 
part  of  it/ by  facte  outside  ol  tJie  will,  and 
establishing  certainty  concerning  an  ambigur 
ity  or  uncertainty  or  doubt  in  an  existing 
date.     The  farmer  cannot  be  done,  because 
it  is  of  the  essence  of  the  validity  of  a  will 
that  it  be  dated  "by  the  hand  of  the  testator'^ 
(G.  C.  1588  [1681] ),  and  it  cannot  be  ''dated'' 
in  anj  other  way.    But  there  is  no  law  that 
prevents  the  courts  firom  hearing,  testimony 
and  entertaining  evidence  to  throw  light  upon 
an  obscure  date,  and  remove  all  doubt,  un- 
certainty, or  ambiguity  concerning  it.    Rea- 
son dictates  it,  and  justice  demands  it,  in 
order  that  the  right  accorded  by  law  to  make 
a  will  shall  be  protected,  and  not  defeated 
by  technicalities.     Any  evidence,  recognized 
by  law  and  not  expressly  prohibited  by  sta^ 
ute,  calculated  to  convince  the  court  and  es- 
tablish the  certainty  of  the  date,  should  be 
admitted  and  heard.    The  whole  question  re- 
solves itself  into  a  matter  of  proof.    If  the 
uncertain  date  can  be  made  certain  by  other 
parts  of  the  will  or  by  any  other  means,  it 
ceases  to  be  uncertain  and  becomes  certain 
and  valid.    '*Id  cerium  est  quod  certum  reddi 
potest."     If  the  evidence  fails  in  its  object, 
and  the   date  remains  uncertain,   then   the 
[79]    document  wants  the  requisites  of  the 
law,  and  it  is  not  a  will.    An  uncertain  date 
is  therefore  a  date  which  cannot  be  made  cer- 
tain.   The  Code  provides  (C.  C.  1714  [1707] 
to  1716  [1709])  that  in  ease  of  an  unbiguity 
or  obscurity  in  the  description  of  a  legatee, 
or  in  the  intention  of  the  testator,  or  in  the 
object  bequeathed,  testimony  shall  be  heard 
to  remove  the  ambiguity  and  establish  cer- 
tainty in  the  name  of  the  legatee,  the  thing 
bequeathed,  or  the  intention,  in  order  that 
the  will  of  the  deceased  shall  be  executed. 
Why  should  not  an  uncertainty  in  the  date 
of  a  will  be  corrected  by  the  same  reason  and 
by  the  same  evidence?    We  believe  that  such 
a  course  is  authorized    by    the    opinions  in 
the  McDonogh's  Succession,  18  La.  Ann.  419, 
and  Gaines'  Succession,  38  La.  Ann.  123,  and 
other  authorities  quoted  in  our  original  opin- 
ion.   Those  decisions  submit  all  wills  attacked 
for  nullity  to  all  such  proof  as  prevail  in  all 
contested  facts  or  cases.    It  is  an  elementary 
nile  of  evidence  that  a  writing  in  which  there 
is  no  ambiguity   cannot  be  interpreted   by 
parol;  but  that  an  ambiguity  in  any  of  its 
parts,  as  to  names,  identity  of  parties,  mean- 
ing of  words,  quantity,  extent,  or  nature  of 
thing  sold  or  leased,  consideration,  value,  may 
be  removed  by  any  evidence  known  to  the  law. 
1  H.  D.  vo.  Bvidenoe  XV  (3). 

We  have  examined  many  Froieh  commen- 
tators on  article  970  of  the  Code  Napoleon, 
and  we  do  not  understand  that  they  ccmflict 


with  our  views  on  the  question  of  elucidation 
of  UBoertaintiss  in  the  date  of  wills.  Of 
course  the  date,  as  well  as  the  dispositions, 
of  the  will  must  appear  from  the  wilL  ^Cx 
ipsomet  testamento  non  aliunde,  non  extrin- 
secus."  But  they  agree  that  an  erroneous 
or  an  uncertain  date,  like  ambiguities  in  dis- 
positions, nuiy  be  corrected  or  made  certain 
by  other  parts  of, the  will,  or  by  recitations 
and  circumstances  appearing  upon  the  face 
of  the  will,  which  may  be  corroborated  by 
[BO]  other  facts  and  circumstances  outside  of 
the  will. 

According  to  them,  a  will  may  be  dattnl  on 
the  anniversary  of  any  religious,  matrimoni- 
al, or  family  event,  the  date  of  which  may  be 
ascertained  by  extraneous  evidence;  such  as 
the  anniversary  of  the  birth  ol  Washington, 
Easter  Sunday,  anniversary  of  the  marriage 
of  the  testator,  or  of  the  birth  of  his  child. 
7  Aubry  ^  Rau,  p.  103^  No.  ^;  10  Baudry- 
Lacantiaerie,  p.  51,  Nos.  1933,  1934;  21  De- 
mol.  (4  Don.  et  Test.)  No.  83,  p.  77;  9  Dur- 
anton,  p.  29,  No.  30;  16  Dalloz,  Hep.  de  Leg. 
p.  767,  Nos.  2654,  5,  6;  Fuzier-Hermaii  on 
C.  N.  970,  p.  666,  Nos.  116,  117;  1  Grenier, 
No.  228  Bis.  p.  486;  13  Laurent,  Nos.  194^ 
199;  33  Merlin,  Kep.  p.  352;  5  Toullier,  No. 
365,  p.  342;  3  Troplong,  p.  46,  No.  1482. 

They  go  further  and  say  that  a  correct 
date  may  be  substituted  for  a  wrong  date 
written  upon  the  will,  when  it  is  the  result 
of  an  error  shown  by  the  language  of  the  will 
which  may  be  corroborated  by  proof  outside 
of  the  will. 

We  read  in  10  Baudry,  p.  61,  §  1957 : 

''Whenever  the  material  conditions  of  the 
testament  or  its  declaration  furnish  elements 
sufficient  to  rectify  or  complete  the  date  that 
is  upon  it,  courts  may  fortify  and  corrobo- 
rate them  by  facts  or  documents  taken  outside 
of  the  will.  Atttliors  and  decisions  agree  to 
acknowledge  this" — quoting  7  Aulbry  &  Rau, 
p.  104,  §  668;  21  Demol.  (4  Don.  et  Test.)  No. 
86,  pp.  79,  80,  90,  93,  98;  13  Laurent,  No. 
199,  and  the  authors  quoted  in  Fuzier-Herman 
on  article  970,  Nos.  233,  234,  and  278,  and  de- 
cisions of  the  Court  of  Cassation.  See,  also, 
same  Baudry,  p.  77,  §  1999. 

To  which  we  desire  to  add  the  following: 
6  Toullier,  No.  362,  pp.  333,  335;  9  Duran- 
ton,  35, -36,  39;  33  Merlin,  Rep.  vo.  Testa- 
ment, §  II,  p.  1,  art.  6,  note  10,  pp.  356,  365 ; 
16  Dalloz,  Rep.  Leg.  p.  760,  No.  2664  and 
note  1,  No.  2668  and  note  3,  No.  2690  and 
note  Nos.  2692,  2693. 

In  21  Demolombe,  p.  90,  §  98: 

''Much  morel  nothing  would  prevent  the 
judges  from  having  recourse  to  the  proof 
drawn  outside  [61]  of  the  will,  in  order  to 
determine  the  true  meaning  of  the  statements 
which  would  go  to  rectify  the  date.  .  This 
rectification,  indeed,  would  not  cease  to  result 
from  the   intrinsic  statements  of  the  will, 
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flincd  tbe  extrinsic  facta  would  have  been 
appreciated  only  with  the  object  of  clearing 
lip  the  statements  themeelves/' 

And  on  page  32,  §  37,  of  the  same  author: 

"Our  conclusion  is  very  exact,  in  so  far  as 
it  expresses  this  idea  that  it  is  the  testament 
alone  which  can  create  the  dispositions,'  and 
that  it  is  always  within  the  testament  that 
the  substance  must  be  found.  But  our  con- 
clusion would  become,  on  the  contrary,  alto- 
gether false,,  it  any  one  pretended  to  deduce 
from  it  that  it  is  not  allowed  to  have  recourse 
to  any  extrinsic  proof  in  order  to  interpret 
the  dispositions;  and  to  draw  out  more  clear- 
ly from  the  obscure  terms  of  the  testament 
the  clauses  in  which  the  substance  is  con- 
fined." 

22  Demolombe,  p.  217,  §  253: 

"Testimonial  proof  and  presumptions  are, 
on  the  contrary,  according  to  us,  admissible 
to  establish  by  whom  the  erasure  or  cancella- 
tions have  been  made,  beeause  there  is  no 
question  of  establishing  a  legal  mode  of  re- 
vocation; we  are  then  in  presence  of  a  fact, 
and  it  is  in  the  search  of  that  fact  and  of  the 
circumstances  which  may  furnish  the  expla- 
nation of  it,  that  the  judges  have  to  provide 
for,"  etc.  10  Baudry-Cacantinerie,  No.  2787, 
p.  386;  14  I^urent,  §  242,  p.  267;  2  Dallos, 
Codes  Ann.  on  article  C.  N.  1036,  p.  758,  Nos. 
218,  223,  228. 

2  Fuzier-Herman,  p.  668,  No.  278: 

"In  order  to  rectify  a  false  date,  the  judges 
may,  nevertheless,  in  the  same  manner  as  to 
establish  that  it  is  false,  corroborate  the 
proofs  drawn  from  the  testament  by  facts  ex- 
trinsic from  the  act  by  considering  their  re- 
lations to  the  testament  and  as  a  means  of 
appreciating  their  bearing.  In  other  words, 
the  indications,  already  conclusive  by  them- 
selves, furnished  by  the  testament  can  always 
be  completed  by  other  documents."  Author- 
ities. 

No.  279: 

"Thus,  in  case  there  is  doubt  concerning 
the  true  date  of  an  olographic  will,  the  judges 
may,  in  order  to  determine  the  date,  take  into 
consideration  documents  taken  outside  of  the 
testament  itself;  such,  for  example,  as  an 
act  of  superscription  written  upon  the  en- 
velope of  the  will,  although  such  an  act  is 
foreign  to  the  legal  form  of  olographic  testa- 
ments."   Authorities. 

In  16  Dalloz  Kep.  de  Leg.  p.  760,  No.  1664, 
we  read: 

"We  shall  see  further  <m  (Nos.  2682  et  seq.) 
what  courts  can  do  to  rectify  a  false  date.  If 
instead  of  a  false  date,  the  case  is  one  of  a 
doubtful  date,  for  instance  by  reason  of  the 
bad  [82]  handwriting  of  the  testator,  the 
judges  should  be  guided  first  by  an  examina- 
tion of  the  act  by  itself,  by  invoking  in  case 
of  necessity,  the  experience  of  experts.  They 
are  not  forbidden  to  add  to  this  verification 


the  assistance  of  the  external  eireurastances 
which  might  assist  him  to  fix  the  veritable 
date." 

Note  1  to  this  section  contains  the  reaaoBS 
for  judgment  in  a  case  reported  in  24  Jour* 
nal  du  Palias  (1831-1882)  p.  1646,  entitled 
Corras  v.  Frouin,  the  court  said: 

"Considering  that  this  testament^  regis- 
tered at  Blase  on  January  20,  1811,  the  origi- 
nal of  which  was  placed  under  the  eyes  of  the 
court,  has  been  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testatrix;  that 
therefore,  and  on  this  first  propositi<m,  there 
can  be  no  cause  to  declare  it  null  for  a  pre- 
tended absence  of  date;  considering  that  the 
only  difficulty  which  is  raised  relative  to  the 
veritable  date  of  said  testament  consists  in 
that,  according  to  Mr.  and  Hiss  Corras,  it  is 
dated  March  5,  1811,  while  according  to  Mr. 
Frouin,  it  is  dated  May  6th  of  said  year; 
considering,  in  relation  to  this  difficulty,  that 
by  an  inspection  of  the  wiU  in  question  there 
can  be  no  doubt  that  it  is  ikited  May  6,  1811, 
and  not  of  Mareh  5th;  that  the  letter  'I' 
which  terminates  the  wcurd  which  indicates 
the  month  of  May,  although  it  is  preceded 
immediately  by  an  ill-formed  letter  which 
may  as  well  be  taken  for  an  'I'  as  for  an 
'R,'  does  not  prevent  recognizing  that  the  act 
is  dated  in  the  month  of  May,  and  not  in 
the  month  of  March,  1811;  considering  that 
what  completely  operates  a  conviction  in  this 
regard,  is  that  the  act  of  superscription  which 
exists  on  the  paper  which  has  served  as  a 
cover  to  said  testament,  which  act  is  also  en- 
tirely written,  dated,  and  signed  by  the  hand 
of  the  testator,  contains,  in  very  legible  writ- 
ing, the  date  of  May  5,  1811,  and  that  we 
cannot  read  in  it  that  of  March  Sth;  that  in 
truth,  the  above-mentioned  superscription  is 
altogether  outside  of  the  rules  prescribed  by 
law  concerning  the  form  of  olographic  testa- 
ments, but  that,  the  case  being  solely  to  ar- 
rive at  a  thorough  knowledge  of  the  date  of 
such  a  testament,  the  existence  of  an  act  of 
superscription,  such  as  the  one  which  is  pro- 
duced in  this  case,  cannot  be  other  than  of 
the  greatest  influence,  at  least  in  this  sense 
that  said  act  must  necessarily  serve  to  read 
and  to  fix  with  precision  the  veritable  date 
of  the  testament  to  which  it  refers — ^from  all 
of  which  it  evidently  follows  that  the  olo- 
graphic will  of  M.  D.  must  have  all  its  effect 
in  favor  of  Pierre  Frouin,  her  universal  legft* 
tee,  as  being  of  May  6,  1811." 

Sec.  2668: 

''It  is  also  in  pursuance  of  this  principle 
that  it  is  allowed  to  take  a  time  more  or  leas 
long  to  make  a  testament  that  it  has  been 
decided  that  an  olographic  testament  is  valid, 
although  the  date  was  net  affixed  by  the  tes- 
tator at  the  same  moment  as  the  making 
of  the  will,  and  that>  [89]  after  a  first  date 
erased  there  is  found  a  posterior  date." 


SUCCBSSIQN  OF  LBFORX. 

159  La.  61. 


781 


Where  a  teBUmeat  v^a  dated  tiraa:  '*Mad0 
in  Bordeaux  this  May  20,  1818,  I  eay  1829/' 
the  testament  was  held  dated  **1829/'  because 
the  will  gave  the  testator's  age,  and  because: 

''Henee  it  follows  that  the  indication  of 
the  year  '1818'  is  rectified  by  the  vnll  itseli, 
bnt  that  the  testator  has  removed  all  doubts 
by  these  expressions:  1  say  1829/  following 
the  indication  of  the  year  1818."  Same  Dal- 
loc,  p.  768,  No.  2690,  note  2. 

A  familiar  example  given  by  all  French 
authors  by  which  a  date  may  be  ascertained 
are  the  dates  of  the  stamped  paper  upon 
which  the  testament  has  been  written,  es^ 
tablifihed  by  the  water  lines  on  the  paper. 

It  does  not  follow  that  because  a  date 
has  been  overcharged  or  surcharged,  or  oth« 
fignres  superimposed  upon  it,  it  destroys  the 
date,  or  nmkes  it  fatally  uncertain. 

The  law  in  relation  to  overdiarge  and  era- 
sures is  the. same.  10  Baodry,  §  1910,  p.  — . 
"Overcharges  written  by  the  testator  are 
valid."    7  Aubry,  p^  106,  §  6«& 

16  DalloB  puts  it  thus,  in  saone  volume,  p. 
769,  No.  2661 : 

"Would  the  date  become  uneertainby  the 
mere  fact  that  it  Would  present  surcharges? 
Sarcharges,  in  the  date,  would  annul  a  no- 
tarial testament;  but  it  is  not  the  case  with 
olographic  testaments,  concerning  whieh  we 
must  admit  a  distinction.  If  the  darte  is  sur*- 
charged  in  such  a  manner  as  to  indicate  two 
different  days,  two  different  years,  so  that  we 
cannot  see  what  is  the  veritable  date^  the  un- 
certainty will  carry  with  it  the  nullity  of  the 
will.  If  the  surcharge  permits  one  to  read 
distinctly  the  date  surcharged,  the  act  must, 
according  to  us,  remain  valid."    Authorities. 

See,  also,  10  Baudry-La<*antinerie,  p.  52, 
^'o.  1936,  p.  362,  No.  1960;  21  Demol.  (4  Don. 
et  Test.)  Nos.  86,  131,  139;  6  TouU.  No.  367, 
p.  342;  13  Laurent,  §  190,  p.  202;  9  Dona- 
tion Nos.  28,  29,  37-3.  Trop,  No.  1474-1482; 
33  Merlin,  p.  356,  No.  IX;  1  Grenier  on  Do- 
nations, p.  501,  No.  228  (Sept.)  228  bis.  p. 
486. 

We  think  we  have  sufficiently  shown  that 
the  nullity  of  the  will  of  the  deceased  did  not 
result  from  the  possible  uncertainty  of  the 
[84]  date  of  the  will  propounded,  but  that 
the  date  could  be  made  certain  in  tiie  manner 
*'e  have  indicated  hereinabove.  It  follows 
that  the  exception  of  no  cause  of  action  filed 
hy  the  defendants  was  not  well  founded  in 
l*w,  and  was  properly  overruled. 

In  line  with  all  these  authorities  we  con- 
Belted  and  examined  the  will  before  us.  We 
noticed  the  lines  drawn  across  the  paper  upon 
^hich  it  was  written  which  a  witness  swore 
had  been  drawn  by  her  subsequent  to  1908; 
^e  gave  due  weight  to  the  date  "1913,"  writ- 
ten by  the  testatrix  upon  the  envelope  con- 
taining her  will;  we  read  the  enunciations 
contained  in  the  will  itself  and  the  testimony 


corroborating  them;  we  studied  the  figures 
composing  the  dates,  and  the  testimony  of  the 
expert  in  relation  thereto,  and  then  formed 
our  own  conclusions  in  accordance  with  what 
we  believed  was  the  law  and  the  evidence  in 
the  case. 

We  are  satisfied  that  the  figure  in  the 
right  of  the  figure  "2"  is  a  "6"  and  not  a 
"G,"  because  persons  are  presumed  to  use 
numerals  and  not  letters  in  completing  a 
date,  and  that  the  figure  is  really  a  "6." 

Our  observation  has  led  us  to  conclude  with 
the  expert  that  the  figures  "08"  were  super- 
imposed upon  the  figures  "13."  If  we  assume, 
with  the  plainti£fs,  that  they  were  so  over- 
charged by  the  hand  of  another,  they  must  bo 
considered  as  not  written.  If,  as  argued  by 
the  defendants,  they  were  written  by  the  tes- 
tatrix, then  they  must  be  considered  as  era- 
sures. As  such,  they  Iiave  not  been  approved 
by  the  testatrix,  and  they  must  be  considered 
as  not  made.  G.  G.  1589  (1582).  This  leaves 
the  figures  "13"  u^der  them  in  full  force  and 
effect. 

But  if  we  are  mistaken  in  these  conclu- 
sions, and  if  the  surcharge  still  leaves  the 
year  of  the  date  imceftain  as  to  which  was 
written  first  or  last,  or  which  was  sur- 
charged, thea  the  figures  "1913,"  whjch  we 
believe  to  be  in  the  handwriting  of  the  de- 
ceased, [85]  immediately  following,  remove 
the  uncertainty  and  fix  the  date  as  of  that 
year.  A  testament  is  a  law  unto  the  courts, 
and  their  duty  is  to  interpret  it  in  the  sense 
in  which  it  can  have  effect,  rather  than  in 
that  in  which  it  can  have  none.  G.  G.  1713 
(1706). 

An  examination  of  the  brief  on  behalf  of 
the  heirs  of  Hev.  James  H.  Trainor  has  not 
changed  our  opinion  in  respect  to  his  claims. 
We  do  not  think  ;that  this  case  .comes  under 
the  operation  of  article  1573  (1560)  G.  G., 
quoted  by  his  learned  counsel.  By  applying 
the  provisions  of  article  C.  G.  1721  (1714) 
to  the  N  will,  we  indicated  that  we  did  not 
think  that  article  C.  G.  1722  (1715)  governed 
the  case  as  he  argued. 

For  these  reasons,  the  rehearing  is  refused. 


NOTE. 

Constmction  Tosotlier  as  One  Will  of 
Several  Testamentary  Inetnimemts 
Partially  XnoonaiateBt. 

It  is  intended  by  this  note  to  review  the  re- 
cent cases  discussing  the  construction  to- 
gether as  one  will  of  several  testamentary 
instruments  partially  inconsistent.  The  ear- 
lier decisions  are  considered  in  the  notes  to 
In  re  Molson,  18  Ann.  Gas.  279,  and  Graham 
v.  Burch,  28  Am.  St.  Rep.  339,  at  352.  Since 
a  codicil  is  generally  considered  as  a  part  of 
the  will  which  it  supplements  and  not  as 
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an  independent  testamentary  instmment, 
questions  arising  out  of  the  conetraction  to- 
gether of  a  will  and  codicil  thereto  are  not 
considered  in  this  note.  The  question  dis- 
cussed in  this  note  arises  only  when  some 
of  the  provisions  in  two  or  more  wills  execut- 
ed at  different  times  are  inconsistent  and 
there  is  no  provision  in  the  later  will  express- 
ly revoking  the  former  one. 

Whether  a  later  will  expressly  revokes  a 
former  will  is  generally  easily  determined 
by  the  language  used  in  the  later  one.  In 
this  connection  the  rule  m^  be  said  to  be 
that  the  mere  execution  of  a  subsequent  will 
does  not  revoke  a  former  will.  Williams  v. 
Miles,  87  Neb.  455,  127  N.  W.  904,  affirming 
68  Neb.  463,  4  Ann.  Cas.  306,  94  N.  W.  705, 
t)6  N.  W.  151,  110  Am.  St.  Rep.  431,  62 
L.R.A.  883;  In  re  Cunnion,  201  N.  Y.  123, 
Ann.  Cas.  191 2A  834,  94  N.  E.  648,  affirming 
135  App.  Div.  864,  120  N.  Y.  S.  266. 
In  the  case  last  cited  the  court  said:  "A 
later  will  is  not  necessarily  a  revocation  of 
a  prior  will,  unless  by  it  the  prior  will  is 
in  terms  revoked  and  canceled,  or  by  the  later 
will  a  disposition  is  ii^de  of  all  of  the  testa- 
tor's property,  or  the  same  is  so  inconsistent 
with  the  former  will  that  the  two  cannot 
stand  together,  or  that  the  former  will  is  re- 
voked pro  tanto.  More  than  one  will  may 
exist  at  the  same  time,  and  they  may  be  con- 
strued together  if  such  was  the  intention  of 
the  testator,  and  the  contents  of  the  later 
will  may  be  shown  to  determine  the  testator's 
intention." 

In  Alabama,  it  is  provided  by  statute  (Code 
1907,  §  6174)  that  a  will  may  be  revoked  by 
.  an  instrument  subscribed  by  the  testator  and 
attested  as  prescribed  for  the  execution  of 
wills.  Under  this  provision  it  has  been  held 
that  a  will  is  revoked  by  the  execution  of  a 
subsequent  will  regardless  of  the  contents  of 
the  subsequent  will.  Barker  v.  Bell,  49  Ala. 
284;  Allen  v.  Bromberg,  147  Ala.  317,  41  So. 
771 ;  Bruce  v.  Sierra,  176  Ala.  517,  Ann.  Cas. 
1914D  125,  57  So.  709. 

Under  a  like  statute  in  Massachusetts 
(Rev.  Laws,  Mass.  c.  136,  §  8)  it  has  been 
held  that  the  provisions  of  the  subsequent 
will  need  not  be  proved.  The  making  of  a 
new  will,  if  on  its  face  it  purports  to  be  the 
testator's  last  will,  operates  to  revoke  aU 
former  wills  witiiout  words  of  express  revo- 
cation. Aldrich  v.  Aldricfa,  215  Mass.  164, 
Ann.  Cas.  191 4C  906,  102  N.  E.  487. 

The  rule  obtains  generally  that  when  a  tes- 
tator leaves  two  or  more  independent  wills 
executed  at  different  times,  which  are  par- 
tially but  not  wholly  inconsistent,  and  there 
is  no  provision  in  the  latest  one  expressly  re- 
voking the  former  ones  these  instrumests 
togetlier  constitute  the  will  of  the  testator 
and  should  be  admitted  to  probate  and  con- 
strued as  one  will.    Robinson  r.  Clark,  2  P. 


D.  (Eng.)  269,  47  L.  J.  P.  17,  80  U  T.  N.  8. 
43;  CLeary  v.  Douglass,  1  Ir.  L.  46;  Leslie 
▼.  Leslie,  Ir.  R.  6  Eq.  332;  Pascal  t.  Mon- 
treal Bank,  14  Quebec  Pr.  64;  In  re  Marx 
(Cal.)  164  Pac.  640;  Whitney  ▼.  ilaning- 
ton,  36  Colo.  407,  86  Pac.  84;  Smith  v.  Gor- 
ham,  152  111.  App.  125;  In  re  Ouunkm,  201 
N.  Y.  123,  Ann.  Cas.  1912A  834,  94  N.  E. 
648;  Osburn  v.  Rochester.  Traat,  etc.  Co.  162 
App.  Div.  235,  136  N.  Y.  S.  869.  And  see  the 
reported  ease.  See  also  Bell  v.  Park  [1914] 
1  Ir.  R.  158. 

The  court  in  Smith  v.  (Sorham,  supra,  said: 
"Where  a  testator  leaves  two  or  more  wills, 
each  of  which  may  be  given  some  effect  with- 
out denying  effect  to  all  the  provisionB  of 
some  of  the  others,  all  are  entitled  to  admis- 
sion to  probate,  as  together  constituting  the 
last  will  of  the  decedent.    In  Gordon  v.  Whit- 
lock,  92  Va.  723,  24  S.  £.  342,  it  was  said: 
'The  mere  fact  of  making  a  subsequent  testa- 
mentary paper  does  not  work  a  revocation  of 
a  prior  one  in  the  absence  of  an  express  rev- 
ocation,   unless    the    two    are   incapable    of 
standing  together.     A  will  need  not  be  con- 
fined to  one  paper,  but  may  consist  of  several 
testamentary  papers  of  different  dates,  and 
executed  and  attested  in  different  ways,  and 
at  different  times.    The  expression  in  the  sub- 
sequent will,  "This  is  my  last  will,"  la  not 
entitled  to  any  weight.     If  the  subsequent 
paper  is  merely  supplemental,  it  will  be  treat- 
ed as  a  codicil;  if  partially  conflicting,  that 
of  later  date  will  operate  to  revoke  the  form- 
er so  far  as  the  provisions  of  the  two  ar% 
conflicting  or  incompatible.    But,  in  the  ab- 
sence of  a  clause  of  revocation,  the  court  will 
adopt  that  construction  which  will  give  effect 
to  all  the  testamentary  papers,  if  possible, 
sacrificing  the  earlier  papers  only  so  far  as 
clearly  irreconcilable  with  the  later.' " 

So  in  Whitney  v.  Hanington,  36  Colo.  407, 
85  Pac.  84,  the  court  stated  the  rule  as  fol- 
lows: ''The  mere  fact  of  making  a  subse- 
quent testamentary  paper  does  not  work  a 
total  revocation  of  a  prior  one,  unless  the 
later  expressly  or  in  effect  revoke  the  form- 
er, or  the  two  be  incapable  of  standing  to- 
gether; for  though  it  be  a  maxim,  as  Swin- 
burne says,  that  'No  man  can  die  with  two 
testaments,'  yet  any  number  of  instruments, 
whatever  be  their  relative  dates,  or  in  what- 
ever form  they  may  be  (so  as  they  be  all 
clearly  testamentary),  may  be  admitted  to 
probate  as  together  containing  the  last  will 
of  the  deceased.  And  if  a  subsequent  testa- 
mentary paper,  whether  in  form  a  will  or  a 
codicil,  be  partially  inconsistent  with  ono 
of  an  earlier  date,  then  such  later  instrument 
will  revoke  the  former  as  to  those  parts  only 
where  tliey  are  inconsistent.'' 

Where  the  testator  devised  his  estate  in 
trust  for  a  certain  person  with  remainder 
to  others  and  by  a  subsequent  will  he  gave 
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to  the  same  devisee  all  his  "earthly  posses* 
Bions  aecording  to  condition  of  a  will  no\7  in 
existence,"  it  was  held  that  the  first  will  was 
not  revoked  by  the  later  oaie»  but  that  the  two 
wills  should  be  admitted  to  probate  as  one 
will.  Whitney  v.  Hanington,  36  Colo.  407,  86 
Pac.  84. 

In  the  oase  of  In  re  Marx  (Cal.)  164  Pac. 
640,  it  appeared  that  the  testatrix  made  one 
will  in  1910  and  another  in  1913  by  which 
she  disposed  of  two-thirds  of  her  estate.  It 
was  held  tiiat  the  undisposed  balance  would 
satisfy  the  disposition  of  the  will  of  1910  and 
the  two  wills  could  be  probated  together. 

It  was  held  in  Pascal  t.  Montreal  Bank, 
14  Quebec  Pr.  64,  that  a  testator  may  dis- 
pose of  part  of  his  estate  by  one  will  and  of 
the  remainder  by  one  or  more  other  wills.  In 
such  case  the  later  will  does  not  revoke  the 
prior  will. 

Where  a  testator  by  various  legacies  dis- 
posed of  his  property  in  the  first  will  and 
afterwards  made  another  will  repeating  some 
of  the  legacies,  altering  others,  and  making 
additional  ones,  it  was  held  that  the  two  docu- 
ments were  to  foe  taken  together  as  his  last 
will  and  testament.  Leslie  t.  Leslie,  Ir.  R. 
6  Kq.  332. 

The  reported  case  holds  that  if  the  general 
dispositions  of  the  later  will  are  not  in- 
compatible with  the  earlier  will  the  earlier 
will  is  not  revoked;  but  if  any  legacy  coor 
tained  in  the  earlier  will  is  contrary  to  or 
irreconoilable  with  those  contained  in  the 
later  will,  the  legacy  contained  in  the  earlier 
will  is  to  that  extent  revoked.    ' 
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Prostftntidii  —  Attempt  to  Emtlee  Fe«* 
male  —  Wl&at  Cottstitntes  '^Immoral 
•  Purpose.'* 

The  Donlan  Act  (Laws  1911,  c.  1),  §  2, 
provides  that  any  person  who  shall  entice  or 
attempt  to  entice  any  girl  to  reside  with 
another  for  "immoral  purposes,"  etc.,  shall, 
etc.  Defendant,  who  conducted  an  employ- 
ment agency  at  Butte,  attempted  to  entice  a 
seventeen-year-old  girl  to  accept  a  position  in 
a  hotel  in  the  state  of  Wyoming,  informing 
her  that  the  place  was  a  sporting  house,  and 
that  her  duties  would  be  to  danee,  play  cards, 


drink  beer,  and  entertain  men.  The  evidence 
tended  to  show  that  the  place  was  not  one 
where  a  girl  could  stay  for  any  length  of 
time  and  be  respectable.  It  is  held  that  em- 
ployment to  which  defendant  tried  to  entice 
the  girl  was  an  efficient  school  for  special 
immorality  covered  by  term  "immoral  pur- 
poses." 

Federal    White    Slare    TraAo    Aet    — 
Effect  on  State   Lecialation. 

An  attempted  transportation,  completed  be- 
fore transportation  was  commenced,  of  a  fe- 
male to  another  state  for  immoral  purposes, 
is  intrastate  commerce,  not  within  purview 
of  the  Mann  Act  (Act  Gong.  June  26,  1910, 
c.  395,  36  Stat.  825  [Fed.  St.  Ann.  1917  Supp. 
p.  419] ) ,  and  therefore  punishable  by  the 
bonlan  Act  (Laws  1911,  c.  1). 

[See  note  at  end  of  this  case.] 

Criminal  La'w  ^  Verdict  ^  General 
Verdict  on  Several  Coanta. 

A  general  verdict  of  guilty  on  an  informa- 
tion in  four  counts,  the  iirst  count  only  being 
sustained  by  evidence,  will  not  be  set  aside 
on  appeal  where  no  attempt  was  made  at 
trial  to  have  unsupported  counts  withdrawn 
from  jury. 

Searcliea  and  Seisares  ^  Admission  of 
Fapera  Taken  from  Aoensed. 

In  a  prosecution  for  attempt  to  entice  a 
girl  to  enter  employment  of  another  for  im- 
moral purposes,  the  admission  in  evidence, 
without  defendant's  consent,  of  letters  taken 
from  his  private  papei's,  access  to  which  was 
obtained  by  keys  taken  from  his  person  by 
officers,  does  not  deprive  defendant  of  his 
constitutional  rights,  to  be  secure  from  un- 
reasonable searches  and  seizure,  and  not  be 
compelled  to  testify  against  himself. 

[See  15  Ann.  Cas.  1205,  1915C  1182.] 

Indictment  and  Information  —  Amend- 
ment  at  Trial  -*  Prejadiee. 

Allowing  amendment  of  an  information  at 
close  of  testimony  by  inserting  "Dorothy 
Burger"  in  lieu  of  "Jennie  Doe,"  where  de- 
fendant knew  at  time  of  filing  information 
that  Jennie  Doe  was  a  fictitious  name  in- 
tended to  describe  Dorothy  Burger,  is  without 
nrejudice  in  vie^  of  Bev.  Codes,  §  9174,  al- 
lowing amendment  at  trial  for  variance  in 
name  where  not  prejudicial  to  defendant,  and 
section  9157,  providing  that  no  judgment 
shall  be  affected  by  defects  in  form  which  do 
not  prejudice  rights  of  defendant. 

Prostitntion  ^  Entieement  for  Im- 
moral Purpose  —  Instraetion  as  to 
Purpose. 

In  a  prosecution  for  an  attempt  to  entice 
a  girl  to  enter  employment  of  another  for 
immoral  purposes,  an  instruction  destining 
''immoral"  as  "anything  inconsistent  with  rec- 
titude, .  .  ."  and  "that  purpose  is  the 
object,  .  .  ,"  and  that  "therefore  an  im- 
moral purpose  is  one  which  is  violative  of 
conscience  or  moral  law  inconsistent  with 
purity,  rectitude,  or  good  morals,  or  hostile 
to  the  welfare  of  the  general  public,"  is  in- 
sufficient as  a  definition  of  the  words  "im- 
moral purposes/'  as  used  in  the  Donlan  Act 
(Laws  1911,  c.  1). 
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Opinion  Evidence  as  to  Parpoee. 

In  a  prosecution  for  the  attempt  to  entice 
a  girl  to  enter  employment  of  another  for 
immoral  purposes,  opinions  as  to  the  char- 
acter of  the  place  of  employment,  based  on 
hearsay,  are  inadmissible;  such  matter  not 
being  a  subject  for  expert  t/estimony. 

Appeal  from  District  Conrt>  Silrer  Bow 
county:     DoKLAN,  Judge. 

Criminal  action.  J.  E.  Keed  convicted  of 
violation  of  statute  and  appeals.  The  facts 
are  stated  in.  the  opinion.    Kkvebsed. 

Harry  Meyer  for  appellant. 
J.  B.  Paindexter,  0,  B,  Wagner  and  Frwnk 
Woody  for  respondent. 

[294]  Sannok,  J. — By  a  general  yerdict  of 
guilty  J.  E.  Keed  was  convicted  of  a  violation 
of  what  is  known  as  the  Donlan  Act  (SesB. 
Laws  1911,  Chap.  1),  and  from  the  judgment 
entered  on  the  verdict,  as  well  as  from  an 
order  denying  him  a  new  trial,  he  appeals. 

The  information  is  in  four  counts;  but  the 
state  concedes  that  under  the  evidence  the 
conviction  can  stand,  if  at  all,  only  upon  the 
first  county  which  charges  that  the  appellant 
"did  willfully,  unlawfully,  and  feloniously  at- 
tempt to  induce,  entice,  procure  and  compel 
Jennie  Doe,  a  female  person,  to  reside  with 
Joseph  Kandelhofer  for  immoral  purposes," 
contrary  to  section  2  of  said  Act. 

The  facts,  as  presented  on  behalf  of  the 
prosecution  by  evidence  to  which  no  serious 
exception  is  taken,  are  substantially  these: 
Diamondville,  Wyoming,  is  a  mining  camp 
consisting  largely  of  Italians  and  Austrians, 
and  there  one  Joseph  Kandelhofer  maintains 
a  "boarding-house";  this  place  has  two 
stories,  and  on  the  ground  floor  are  a  bar- 
room, leading  off  from  which  is  a  hallway 
with  doors  on  each  side,  and  farther  on  & 
dining-room;  the  doors  leading  off  from  the 
halway  give  entrance  to  a  wineroom  and  to 
bedrooms;  the  wineroom  is  a  dance-hall,  and 
the  bedrooms  are  occupied  by  miners  who 
lodge  at  the  place;  girls  and  young  women 
were  employed  there,  whose  principal  duties 
were  to  dance  with  men  in  the  wineroom, 
drink  with  men  at  the  bar,  and  otherwise, 
"entertain"  the  men  who  frequented  the  place, 
during  all  hours  from  7  p.  m.  to  8  ▲.  K.  On 
or  about  February  17,  1915,  the  appellant, 
who  was  conducting  an  employment  agency 
at  Butte,  was  applied  to  by  Dorothy  Burger, 
a  girl  seventeen  years  old,  for  a  position;  he 
said  he  could  furnish  her  a  position  as  wait- 
ress in  a  hotel  kept  by  Joseph  Kandelhofer 
[296]  at  Diamondville,  Wyoming,  the  wages 
to  be  $30  per  month,  with  room  and  board. 
She  accepted,  and  he  promised  to  have  tran*- 
portation  for  her  the  next  day.  On  the  next 
day  he  said  he  had  her  ticket,  that  the  place 


was  a  sporting-house,  and  that  her  duties 
would  be  to  daneei,  play  cards,  drink  beer,  and 
entertain  men;  she  then  oonsulted  a  woman 
friend,  who  in  turn  reported  to  the  chief  of 
police,  and  he,  after  satisfying  himaelf  as  to 
the  character  of  the  place,  planned  that  tbs 
should  take  the  ticket  and  board  the  train 
en  route  for  Diamondville,  but  be  taken  off 
at  Silver  Bow;  she  again  sought  the  appel- 
lant, who  gave  her  a  letter  addressed  to 
Joseph  Kandelhofer  at  Diamondville,  Wyom- 
ing, and  escorted  her  to  the  station,  where 
he  got  and  gave  her  the  ticket,  and  ahe  went 
upon  the  train;  ahe  was  met  at  Silver  Bow 
by  officers,  left  the  train,  and  retomed  to 
Butte.  The  letter  just  referred  to  was  one 
of  introduction,  and  also  a  notification  to 
Kandelhofer  that  another  girl  "of  good  ap- 
pearance," nazned  Bessie  Krambeal,  would 
come  on  receipt  of  transportation;  this  girl, 
engaged  by  the  appellant  to  go  to  the  same 
house,  had  been  told  by  him  that  among  her 
duties  she  would  liave  to  dance  and  entertain 
men;  that  the  place  was  "a  kind  of  a  board- 
ing-house with  a  bar  in  it  and  a  danee-hall," 
and  ehe  had  been  given  to  understand  that 
it  was  "not  a  very  moral  place;"  her  aneet 
on  the  following  day  prevented  her  from  go- 
ing. Othei*  evidence,  to  which  exception  is 
taken,  tends  to  show  that  the  place  was  not 
one  where  a  girl  could  live  for  any  length 
of  time  and  be  respectable;  that  it  was,  after 
the  events  here  involved,  dosed*  as  a  public 
nuisance;  and  that  the  appellant  knew  that 
girls  who  were  "good-lookere"  rather  than 
efficient  cooks  and  waitresses  were  the  chief 
desideratum  there. 

1.  The  first  contention  is  that  no  case  was 
made  for  judicial  cognizance  because  the  pur- 
poses for  which  Dorothy  Burger  was  to  go  to 
Diamondville  were  not  immoral  purposes 
within  the  meaning  of  the  Donlan  Act  In 
State  V.  Harper,  48  Mont.  466,  Ann.  Cas. 
1915D  1017,  51  L.R.A.(N.S.)  167,  138  Pac. 
496,  we  took  occasion  to  show  the  similarity 
of  object  of  both  the  DonHm  Act,  a«  operative 
within  this  state,  and  the  Mann  Act  of  the 
[296]  national  Congress,  (Fed.  St  Ann. 
1917  Supp.  p.  419)  as  operative  in  interstate 
commerce — such  object  being  to  auppress  the 
traffic  in  women  and  girls  for  immoral  pur- 
poses. In  the  Mann  Act  the  thing  forbidden 
is  the  interstate  transportation  of  women 
"for  prostitution  or  debmiehery,  or  any  other 
immoral  purpose,"  while  the  Donlan  Act  is 
directed  to  eveiy  form  of  traffic  in  women 
''for  prostitution  or  concubinage,  or  any  other 
immoral  purpose;"  and  we  think  it  manifest 
that  the  meaning  of  the  phrase  "or  any  im- 
moral purpose"  is  the  same  in  each  Act 
Appellant  insists  that  the  rule  cjusdem 
generie  must  be  applied  and  the  reference 
taken  to  mean  immoral  acts  of  like  charac- 
ter.   We  think  the  rule  ejuadem  genem  does 
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apply*  but  its  oonreet  applicaUon  eannot  ab- 
solve appellant  upon  the  eircumstaiices  here 
presented.     In  Athanasaw  ▼.  U.  S.  227  U.  S. 
326,  Ann.  Gas.  1913E  911,  67  U.  S.  528,  33 
(S.  Ct.  2S5,  the  national  supreme  court  applied 
the  Mann  Act  to  a  state  of  facts  which,  so 
far  as  lUkdisputed,  was  not  materially  differ- 
ent f rona  that  at  bar,  and  said :  "The  instruc- 
tions of  the  court  were  justified  by  the  stat- 
ute.   It  is  true  that  the  court  did  not  give 
to  the  word  'debauchery'  or  to  the  purpose 
of  the  statute  the  limited  definition  and  ex- 
tent contended  for  by  defendants,  nor  did  the 
court  make  the  guilt  of  the  defendants  to  de- 
pend upon  having  the  intent  themselves  to 
debauch  the  girl  or  to  intend  that  some  one 
else  should  do  so.    In  the  view  of  the  court 
that  statute  had  a  more  comprehensive  pro- 
hibition and  was  designed  to  reach  acts  which 
might  ultimately  lead  to  that  phase  of  de- 
bauchery which  consisted  in  'sexual  actions.' 
.    .     .     The  court  put  it  to  the  jury  to  con- 
sider whether  the  employment  to  which  the 
defendants  called  the  girl  and  the  inftuences 
with  which  they  surrounded  her  tended  'to 
induce  her  to  give  herself  up  to  a  condition 
of  debauchery  which  eventually  and  naturally 
would  lead  to  a  course  of  immorality  sexu- 
ally.'    .     .     .     The  plan  and  place  justified 
the  instructions.     .     .     .     The  employment 
to  which   she  was  enticed  was  an   efficient 
school  of  debauchery  of  the  special  immoral- 
ity which  defendants  contend  the  statute  was 
designed  to  cover."    This  authoritative  inter- 
pretation of  the  phrase  "or  any  other  immoral 
purpose,"  as   [^7]  used  in  the  Mann  Act, 
is  equally  apt  as  an  interpretation  of  the 
like  pharse  as  it  appears  in  the  Donlan  Act. 
We  adopt  it,  and  say  that  the  employment  to 
which  the  appellant  tried  to  entice  Dorothy 
Burger  was  an  efficient  school  for  that  special 
immorality,  to  wit:     Prostitution  or  concu- 
binage, whidi  the  Donlan  Act  was  clearly 
designed  to  cover. 

2.  It  is  next  contended  that  the  court  below 
bad  no  jurisdiction,  because  the  transaction, 
if  culpable  at  all,  was  within  the  Mann  Act. 
As  stated  above,  the  conviction  was  for  an 
attempt,  under  section  2  of  the  Donlan  Act, 
to  induce  or  entice  the  girl  in  question  to 
reside  with  Joseph  Kandelhofer  for  immoral 
purposes.  This  offense,  complete  before  the 
ticket  was  furnished  or  transportation  com- 
menced, was  wholly  intrastate  and  without 
the  purview  of  the  Mann  Act  or  any  other 
national  legislation.  It  is  quite  true  that  to 
furnish  a  ticket  or  cause  interstate  transpor- 
tation for  immoral  purposes  to  commence, 
subjects  the  offender  to  prosecution  under 
the  Mann  Act.  But  it  is  doubtful  if  the 
plan  of  the  appellant^  frustrated  by  the  girl 
>nd  the  police,  oould  be  so  prosecuted;  in 
AUy  event,  it  could  not  prevent  the  state 
from  punishing  an  infraction  of  its  own  laws, 
Ann.  Cas.  1917B. — 60. 


complete  wfthont  regitrd  to  wauSk  titensporta- 
tion,  and  performed  whoUy  witiiin  its  own 
boundaries. 

8.  The  appellant  vigorously  insists  that 
the  coaviction  cannot  stand  because  the  infor- 
mation was  in  four  ooonts,  three  of  whieh 
were  unsupported  by  the  evidence  and,  as 
the  verdict  was  general,  it  cannot  be  told 
whether  the  conviction  was  for  the  offense  as 
specified  in  the  count  supported  by  the  evi- 
dence, or  for  the  offense  as  specified  in  one 
of  the  eoonts  not  so  supported.  To  sustain 
his  contention  he  invokes  the  statement  of 
this  court  in  Martin  v.  Northern  Pac.  R.  Co< 
61  Mont.  31,  38,  149  Pac.  80,  91,  as  follows: 
"There  is  nothing  in  the  general  verdict  it* 
self,  or  in  the  entire  reoord  before  us,  from 
which  it  oan  be  determined  upon  which  of  the 
three  counts  submitted  the  jury  made  their 
finding.  We  are  unable  to  agree  with  counsel 
for  respondent  that  the  authorities  cited  by 
him  sustain  the  proposition  that,  if  the  con* 
plaint  contains  one  good  count,  the  presump- 
tion [298]  will  be  indulged  that  the  jurors  de- 
termined that  fact  and  founded  their  verdict 
upon  it,  rather  than  upon  the  counts  which 
fail  to  state  facts  sufficient  to  warrant  recov- 
ery. Jurors  are  not  familiar  with  the  rules 
governing  practice  and  procedure,  but  have 
a  right  to  assume  that  any  count  submitted 
to  them  by  the  court  will  justify  recovery  if 
the  evidence  supports  it."  Very  clearly  the 
question  thus  disoussed  is  not  the  question 
sought  to  be  raised  here.  The  question  sought 
to  be  raised  here  is:  Can  a  general  verdict 
of  guilty  stand  where  the  information  shows 
four  counts,  all  good  as  a  matter  of  pleading, 
but  only  one  of  which  is  supported  by  the 
evidence?  And  that  question  the  appellant 
is  in  no  position  to  raise,  because  he  did  not 
seek  in  any  way  upon  the  trial  to  have  the 
unsupported  counts  withdrawn  from  the  con- 
sideration of  the  jury. 

4.  Upon  his  arrest  the  appellant  was 
searched,  and  among  the  things  taken  from 
his  person  were  certain  keys.  With  these 
keys  the  officers  obtained  access  to  hie  pri- 
vate papers  and  secured  certain  letters,  among 
them  the  copy  of  one  dated  January  6,  1915, 
addresed  to  Isa  Goldstein,  at  Helena^  which 
discussed  tiie  traffic  in  girls  for  Kandelhofer's 
place;  this  letter  the  state  offered,  and  the 
court  over  objection  received  in  evidence. 
The  principal  ground  of  objection  was,  and 
it  is  here  urged,  that  as  the  letter  was  taken 
without  appellant's  consent,  it  could  not  be 
used  against  him,  under  his  constitutional 
right  to  be  secure  from  unreasonable  searches 
and  seizures  and  to  not  be  compelled  to  tes- 
tify against  himself.  There  was  no  merit  in 
the  objection.  (State  v.  Fuller,  84  Mont.  12, 
9  Ann.  Gas.  648,  8  L.R.A.(N.S.)  762,  85  Pac 
369;  Adams  v.  New  York,  192  U.  S.  685,  48 
U.  S.   (L.  ed.)   575,  24  S.  Gt.  372;  Smith  v. 
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State,  144  Qa.  679,  87  S.  £.  898;  17  6a. 
App.  603,  88  S.  E.  42;  note,  L.RA.1916E 
715.) 

5.  It  is  afisigned  for  error  that  at  the  close 
of  all  the  testimony  the  court  permitted  the 
information  to  be  amended  by  inserting  the 
name  of  "Dorothy  Burger"  in  lieu  of  ** Jennie 
Doe."  The  record  shows  affirmatively  that 
the  appellant,  as  well  as  the  county  attorney, 
knew  from  the  time  the  information  was  filed 
[299]  that  "Jennie  Doe"  was  a  fictitious 
name  intended  to  describe  the  witness  Doro- 
thy Burger,  and  the  case  was  tried  through- 
out on  that  basis.  The  information  was 
subject  to  the  amendment  (Rev.  Codes,  sec. 
9174),  and  the  conviction  could  have  stood 
unaffected  by  the  misnomer,  had  the  amend- 
ment not  been  made  (Hev.  Codes,  see.  9157). 
The  appellant  was  therefore  not  prejudiced 
by  the  ruling. 

6.  Over  the  appellant's  objection  the  court 
gave  instruction  X,  as  follows:  "You  are  in- 
structed that  the  word  'immoral'  is  defined  to 
be  anything  inconsistent  with  rectitude,  pur- 
ity or  good  morals,  or  anything  contrary  to 
the  conscience  or  the  moral  law,  or  anything 
hostile  to  the  welfare  of  the  general  public; 
and  the  word  'purpose'  is  the  object,  effect 
or  result  aimed  at,  intended  or  attained. 
Therefore  an  immoral  purpose  is  one  which 
is  violative  of  conscience  or  moral  law,  in- 
oonsistent  with  purity,  rectitude  or  good 
morals,  or  hostile  to  the  welfare  of  the  gen- 
eral public."  As  an  abstract  definition  of  im- 
morality in  the  largest  sense  no  exception 
couldj  perhaps,  be  taken  to  this  instruction; 
but  it  should  be  clear  from  what  is  said  above 
that  as  an  interpretation  of  the  phrase  "im- 
moral purposes,."  as  used  in  the  Donlan  Act, 
it  was  a  palpable  and  prejudicial  misdirection 
of  the  jury. 

7.  The  remaining  assignments  relate  to  mat- 
ters of  evidence.  Some  of  these  are  entirely 
without  merit,  and  others  do  not  suggest 
that  the  appellant  could  have  suffered  any 
prejudice;  but  this  cannot  be  said  of  all^of 
them.  The  court,  for  instance,  permitted  to 
foe  introduced  a  letter  from  one  Bertolino, 
postmaster  of  Diamondville,  to  Jerry  Murphy, 
chief  of  police  at  Butte,  describing  and  char- 
acterizing Kandelhofer's  place,  together  with 
certain  newspaper  clippings— damaging  by 
reason  of  their  contents  and  their  mode  of 
expression,  and  also  received,  over  objection, 
a  telegram  from  one  Vicars,  chief  of  police  at 
Diamondville,  to  Mr.  Murphy,  to  this  effect: 
''Four  girls  deported  from  Kandelhofer  house 
last  week.  My  advice  not  to  send  girls." 
These  were  all  clearly  hearsay,  and  were  not, 
as  the  court  seems  to  have  thought,  made  ad- 
missible by  anything  [300]  which  occurred  in 
Murphy's  cross-examination.  Rulings  were 
also  made  permitting  witnesses  to  express 
opinions  of  the  Kandelhofer  place,  obviously 


wrong,  since  this  waa  not  a  matter  of  expert 
testimony,  but  rather  for  inference  by  the 
jury  from  the  facts  laid  before  them,  toueh- 
ing  the  arrangement  of  the  place  and  the 
things  which  conunonly  occurred  there.  We 
do  not  deem  it  necessary  to  discuss  these  as- 
signments any  further,  for  it  is  highly  im- 
probable  that  the  questions  raised  by  them 
will  recur. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  is  remanded  lor  re- 
trial. 

Beversed  and  remanded. 

Brantly,  G.  J.,  and  HoUoway,  J,>  concur. 

NOTE. 

It  is  held  in  the  reported  case  that  a  prose- 
cution may  he  had  under  a  state  statute  for 
soliciting  or  inducing  a  female  to  leave  the 
state  for  an  immoral  purpose,  where  by  the 
terms  of  the  statute  the  offense  is  complete 
when  the  solicitation  is  made  or  the  induce- 
ment offered  without  any  step  being  taken 
toward  the  transportation  of  the  female  to 
another  place.  Such  an  offense,  the  court 
holds,  is  jpurely  intrastate,  and  the  statute 
creating  it  is  not  in  conflict  with  the  White 
Slave  Traffic  Act  (Fed.  St.  Ann.  Supp. 
1912  p.  419).  The  effect  of  the  White  Slave 
Traffic  Act  on  state  legislation  is  discussed  in 
the  note  to  State  v.  Harper,  Ann.  Cas.  1915D 
1017. 
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Pnblio  Serrioe  Commiatlons  —  Regula- 
tion of  Rates  —  Powe»  to  Make  Teat 
Order. 

In  a  city's  proceeding  befbre  the  Pnblie 
Service  CommiSaioa  against  a  manufacturer 
and  distributer  of  gaa,  the  evidenee  tended  to 
show  an  exorbitant  rate  for  gas  in  the  city, 
and  that  a  reduction  in  ratios  would  increase 
the  sales  or  consumption.  It  is  held  that  an 
order  of  the  commission  fixing  lower  rates  for 
the  gas  company  temporarily,  merely  to  make 
a  test,  that  the  real  question  of  a  reasonable 
rate  might  be  ultimately  deH^ermined,  the 
order  leaving  that  open,  was  not  unreaaon- 
able. 

[See  note  at  end  of  this  oaaeu] 


STATE  T.  PUBUC  8SRYICE  CQl»gIM!|ON. 

269  Mo,  525. 


m 


Proof   of   Roaaonalileneas    of   Rates   — • 
Rate  ProTailing  Elsewhere. 

In  proceedings  by  a  city  against  a  gas  com- 
pany before  the  Public  service  Commissioni 
the  fact  that  other  cities  of  similar  popula- 
tion are  procuring  gas  at  a  much  less  rate 
than  defendant  company  charges  is  some  evi- 
dence  of  the  fact  that  its  rates  are  tinrea'- 
sonable. 

Appeal  from  Circuit  Court,  Cole  county: 
Slate,  Judge. 

Writ  of  review.  Watts  Engineering  Com- 
pany, relator,  and  Public  Service  Commission 
of  Missouri,  defendant.  From  judgment  ren- 
dered, relator  appeals.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

J,  L.  HorMhy  for  appellant. 
Wm,  G,  Buehy  and  Alex,  Z,  Patterson  for 
respondent. 

[B27]  Graves,  C.  J. — ^This  proceeding  was 
instituted  by  the  city  of  Columbia,  by  filing 
a  complaint  with  the  Public  Service  Commis- 
sion against  the  Watts  Engineering  Company, 
a  manufacturer,  distributor  and  seller  of 
[528]  gas  in  said  city.  The  eomplaint  charged 
that  the  company's  rates  charged  for  gas 
to  consumers  were  ''excessive,  exorbitant 
and  unreasonable,"  and  asked  that  the  same 
be  reduced  'Ho  such  amount  as  the  commis^ 
Bion  shall  deem  reasonable  and  just." 

In  due  time  the  company  filed  its  answer 
denying  the  allegations  of  the  complaint. 
Thereafter,  at  the  time  the  cause  was  set  for 
hearing,  each  party  introduced  evidence  be- 
fore the  commission. 

The  evidence  introduced  by  the  complain- 
ant was  to  the  following  effect: 

That  the  rates  charged  by  otlier  gas  com- 
panies in  the  cities  of  this  State,  as  com- 
pared with  the  rates  complained  of,  were  low- 
er. These  rates  were  ascertained  by  a  study 
of  the  schedules  of  rates  of  ^as  utilities  of 
this  State,  required  by  law  to  be  filed  in  the 
office  of  the  commission.  The  cities  considered 
in  this  statement  are  Boonville,  Brookfield, 
Cape  Girardeau,  Chillicothe,  Clinton,  Colum- 
bia, Excelsior  Springs,  Hannibal,  Independ- 
ence, Jefferson  City,  Kirksville,  Lexington, 
Louisiana,  Marshall,  Mexico,  Moberly,  Oak 
Grove,  Rich  Hill,  Springfield,  Sedalia,  St. 
Charles^  St.  Joseph,  St.  Louis  and  Kansas 
City. 

Witness  Sheppard,  a  city  councilman  of 
Columbia,  testified  that  the  rate  for  gas  in 
Columbia  was  higher  than  similar  rates  in 
all  of  these  twenty-four  cities,  with  the  ex- 
ception of  Oak  Orove,  which  had  only  a  total 
population  of  641,  and  in  which  a  more  ex- 
pensive kind  of  gas  was  manufactured.  That 
only  one  city  (Cape  Girardeau  of  the  twenty- 


four  had  as  high  a  minimum  charge  per 
month  for  gas  as  Columbia. 

The  appellant  objected  to  a  comparison  of 
the  rates  of  some  of  the  cities  with  the  rates 
in  Columbia  for  the  reason  that  in  said 
cities  the  same  eompany  owned  both  the  gas 
and  electric  plants,  whereas  in  Columbia  the 
electric  plant  was  owned  by  the  municipali* 
ty.  This  objection  was  overruled,  and  excep- 
tions duly  saved.  The  commission  ascertained 
the  rates  in  existence  in  th»  cities  of  Brooke 
field,  Kirksville,  St.  Charles,  Hannibal,  and 
Independence,  [529]  in  all  of  which  the  gas 
utilities  were  operated  independently  of  the 
electric  utilities. 

The  results  of  its  findings  of  these  rates 
and  comparison  with  those  of  appellant  at 
Columbia  are  shown  by  the  following  table: 

Comparative  rates  of  utilities,  fumiabtng  gas 
service  only.  operatlDg  In  Missouri  In  cities  of 
size  comparable  with  Colnmbla. 
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Cost per  1.000  cu- 

bic feet  up  to  10.- 

bic  feet  over  10,- 

i 

000  cubic  feet 

000  cubic  feet 

Olty 

08 
1 

1 

■ 

£ 

Gross 

Dis- 
count 

Net 

Gross 

count 

Ket 

Columbia. . 

9,662 
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2.00 
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1.25 
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.10 

1.25 
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1.25 
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1.00 
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1.00 
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1.50 
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1.25 

.10 

1.15 

1.% 

.10 
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Golunibia. 

1.31 

1.13 

1.29 

1.07 

It  further  appeared  from  the  evidence  that 
the  cost  of  coal  at  Columbia  was  less  that 
the  average  market  price  in  the  Btate,  because 
of  competing  railroads;  that  the  character 
of  the  ground  at  Columbia  was  not  swch  as 
to  make  the  construction  of  the  plant  more 
expensive  than  other  cities,  since  the  mains 
could  be  laid  without  cutting  through  rock, 
as  was  the  case  at  Hannibal.  Thst  Columbia 
was  a  city  of  much  wealth,  with  several 
schools  and  colleges,  including  the  State  Uni- 
versity; that  the  E.  W.  Stephens  Publishing 
Company  and  other  industries  were  there  i  lo- 
cated. 

The  evidence  showed  that  the  University 
and  the  E.  W.  Stephens  Publishing  Company 
were  permanent  customers  of  appellant,  and 
together  consumed  fully  one-fourth  of  appel- 
lant's product;  that  the  demand  by  the  Uni- 
versity was  increasing  rapidly. 

Tliat  the  company  has  in  its  plant  at  Co- 
lumbia three  separate  equipments  for  the 
manufacture  of  gas: 

First:  A  water  gas  equipment  in  duplicate 
of  ample  size  to  supply  the  present  require- 
ments and  increase   [530]  to  approximately 
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double  these  requirements.  This  equipment 
is  the  only  part  of  appellant's  gas  producing 
plant  in  use  at  this  time. 

Second:  A  coal  gas  equipment  of  vertical 
coal  gas  retorts  of  such  size  as  to  easily 
care  for  the  present  requirements.  This 
equipment  has  not  been  used  by  appellant  for 
a  number  of  years. 

Third:  A  still  older  co&l  gas  equipment, 
capable  of  caring  for  the  present  require- 
ments, but  too  small  to  be  relied  on.  This 
equipment  is  likewise  not  in  use. 

Mr.  Babb,  witness  for  complainant,  testi- 
fied that  he  delayed  putting  gas  into  his  house 
for  two  years  on  account  of  the  high  rates 
and  the  high  minimum  charge  of  one  dollar 
per  month.  He  also  testified  that  in  his 
opinion  the  lowering  of  the  rate  and  the  mini- 
mum charge  per  month  would  materially  in- 
crease the  number  of  consumers. 

J.  A.  Stewart,  witness  for  complainant, 
testified  that  there  would  unquestionably  be 
a  much  greater  number  of  customers  if  the 
gas  rate  was  lowered.  This  witness  further 
testified  that  the  appellant  company  would 
not  supply  gas  to  a  new  addition  In  Ck)lum- 
bia^  and  witness  was  compelled  to  lay  his 
own  mains  in  this  addition,  though  there  were 
from  forty  to  sixty  consumers  in  the  addi- 
tion, and  prospects  of  a  greater  number. 
That  after  witness  put  in  his  own  mains,  ap- 
pellant furnished  gas  to  consumerb  at  it& 
regular  rates,  to  wit,  a  new. rate  of  $1.75  to 
consumers  using  less  than  10,000  cubic  feet. 

Witness  W.  J.  Sheppard,  for  complainant, 
testified  that  the  reduction  of  rates  at  Colum- 
bia would,  in  his  opinion,  materially  increase 
the  business  of  i^pellaat^  That  the  total 
value  of  the  appellant's  property,  tangible 
and  intangible,  used  in  the  service  of  the 
public  in  the  production,  manufacture  and 
sale  of  gas  at  Columbia,  was  $77,000. 

In  determining  this  value,  the  commission 
excluded  the  value  of  the  coal  gas  -equipment, 
mnce  it  appeared  that  it  was  not  in  use,  and 
had  not  been  used  since  the  water  gas  equip- 
ment was  installed,  and  since  it  appeared 
that  the  water  gas  equipment  was  more  than 
ample  for  the  present  [631]  requirements,  and 
all  probable  future  requirements  of  Colum- 
bia. 

A  net  return  of  7.5  per  cent  on  appellant's 
investment  was  found  by  the  commission  to 
be  fair  and  reasonable. 

An  allowance  of  three  per  cent  as  a  reason- 
able allowance  for  surplus  and  contingencies 
was  made,  as  is  required  by  law.  The  aver- 
age annual  operating  expense  of  appellant's, 
plant  for  the  last  five  years  was  found  to 
be  $15,803. 

The  evidence  for  the  defendant  showed  in 
substance  the  following  facts: 

The  defendant  offered  evidence  showing 
the  value  of  the  property  of  the  Columbia 


Gas  Works :  also,  the  annual  receipts  and 
operating  expenses  of  the  business  for  the  last 
five  years.  It  also  appeared  from  defendant's 
testimony  that  it  owned  about  twelve  miles 
of  gas  mains,  and  that,  in  addition,  there 
were  about  three  miles  of  mains  laid  by  pri- 
vate enterprise  to  serve  an  outlying  residence 
district  recently  developed  for  the  purpose 
of  real  estate  speculation,  and  that  defend- 
ant furnished  gas  through  these  also,  making 
a  total  of  fifteen  miles  of  mains  in  Columbia. 

It   further   appeared   that   defendant   had 
made  special  efforts  several  times  in  the  last 
few  years  to  develop  and  increase  the  eon* 
sumption  of  gas.    It  also  appeared  that  de- 
fendant was  operating  in  competition,  so  far 
as  the  lighting  business  was  concerned,  with 
a  municipal  electric  light  plant  belonging  to 
complainant.     It  further  appeared  that  de- 
fendant  sells   approximately   eleven    million 
cubic  feet  of  gas  per  annum,  of  which  about 
one-fourth  is  sold  to  two  consumers,  the  State 
University  and  the  £.  W.  Stephens  Publish- 
ing Company;  that  the  rates  charged  for  gas 
by  defendant  are  $1.75  net  per  one  thousand 
cubic  feet  per  month,  and  $1.60  net  per  thous- 
and cubic  feet  to  those  using  over  ten  thous- 
and  cubic   feet  per  month;   that  the   State 
University  and  the  E.  W.  Stephens  Publ lull- 
ing Company  were  the  only  consumers  which 
need  sufliclent  gas  to  obtain  the  rate  of  $1.60 
per  thousand  cubic  feet. 

It  further  appeared  from  the  testimony  of 
Mr.  W.  H.  Judge,  who  became  manager  of  the 
gas  plant  of  defendant  [532]  in  1893,  that 
when  he  took  charge  the  rate  for  gas  was 
$2.70  net  per  thousand  cubic  feet;  that  some 
time  after  he  took  charge,  he  reduced  the  rate 
for  fuel  gas  to  $1.50  per  thousand  cubic  feet, 
but  the  rate  for  gas  for  illuminating  purposes 
remained  at  $2.70  net  per  thousand  cubic 
feet  until  1007.  It  appeared  from  the  testi- 
mony that  in  1907,  the  rates  for  gas  were 
changed  from  $2.70  for  illuminating  purposes 
and  $1.50  for  fuel,  to  the  'present  rates, 
$1.76  net  to  consumers  using  less  than  ten 
thousand  cubic  feet  per  month  and  $1.60  for 
consumers  using  more  than  ten  thousand 
cubic  feet  per  month.  That  the  reduction  in 
the  price  of  fuel  gas  from  $2.70  to  $1.50,  made 
about  1895,  resulted  in  a  substantial  increase 
in  the  number  of  consumers  of  gas  for  fuel 
purposes,  but  that  the  reduction  made  in 
1907,  from  $2.70  to  $1.75  per  thousand  cubic 
feet,  did  not  result  in  any  substantial  in- 
crease, either  in  the  number  of  consumers  or 
in  the  a*m6unt  of  gas  sold. 

After  complainant  and  defendant  had  intro- 
duced their  evidence  in  the  case,  the  commis- 
sion had  its  engineer  make  an  inventory  and 
appraisal  of  the  property  of  the  company,  and 
upon  this  appraisal  the  commission  has  fixed 
the  value  of  the  property  of  defendant  used 
in  the  service  of  the  public  at  $77,000.    Tlie 
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defendant's  aoal^s  ptantt  were  worth  an 
additional  suiii  of  $10,124,  whleli  was  hy  tho 
commission  disallowed  in  fixing  its  rates. 
The  testimony  showed  that  the  plant  is  in 
first-class  condittoa,  the  qnality  of  gas  pro- 
duced very  good,  and  the  service  generally 
satiBfactory. 

The  commission,  in  deciding  this  case, 
found,  as  stated  above,  that  the  value  of  the 
property  of  the  Columbia  Gas  Works  upon 
which  relator  is  entitled  to  earn  a  return  is 
$77,000;  that  relator  is  entitled  to  three  per 
cent  of  the  value  of  the  property  for  surplus 
and  eontingeneies  eilch  year  (depreciation 
fund)  and  that  relator  is  entitled  to  a  net 
return  on  its  investment  of  not  less  than 
7.5  per  cent,  making  thus  a  total  return  which 
relator  is  entitled  to  earn  of  10.6  per  cent 
on  a  valuation  of  $77,00,  or  $S,085. 

[538]  It  further  appeared  that  the  entire 
force  employed  in  the  operation  of  the  gas 
works  consisted  of  only  six  persons,  including 
the  president;,  that  the  president  received 
a  salary  of  $1,000  per  annum;  the  general 
manager,  who  was  also  bookkeeper,  collector, 
and  entire  office  force,  received  a  salary  of 
$2,000  per  annum,  and  that  the  oth^  four 
persons  on  the  pay-roll  constituted  the  me- 
chanical and  laboring  fbroe  of  the  plant. 

It  further  showed  that  for  some  time  past, 
by  reason  of  the  exorbitantly  high  rates 
charged  for  insurance,  the  company  had  car- 
ried its  own  insurance  risk;  that  the  cost  of 
insurance,  if  paid  to  an  insurance  company, 
would  be  $431  per  annum;  that  the  average 
receipts  of  the  company  for  the  past  five 
years  had  been  $21,385.83  per  annum,  and 
tiiat  the  average  operating  expense  for  the 
last  five  years  has  been  $16,803  per  annum, 
making  the  annual  average  net  income  for 
the  past  five  years  $4,583.83. 

The  commission  found  from  the  evidence 
before  it  that  the  rates  charged  by  appellant 
for  gas  were  $1.75  net  per  1,000  cubic  feet  for 
consumers  using  less  than  10,000  cubic  feet, 
and  $1.60  net  per  1000  cubic  feet  for  consum- 
ers using  more  than  10,000  cubic  feet.  (The 
meaning  of  the  terms  ''net  gas  rate,"  as  used 
in  this  connection,  is  the  rate  after  deduction 
of  amount  allowed  for  prompt  payment  from 
the  gross  rate.)  Appellant  made  a  minimum 
charge  of  one  dollar  per  month  to  all  eon- 
nimers  using  600  cubic  feet  or  less. 

By  the  order  of  the  commission,  entered 
After  a  consideration  of  the  evidence  before 
it,  appellant's  rates  were  fixed  as  follows: 

For  the  first  10,000  cubic  feet  per  month, 
»  net  rate  of  $1.35  per  1000  cubic  feet.  For 
All  in  excess  of  10,000  cubic  feet  per  month, 
a  net  rate  of  $1.26  per  1000  cubic  feet,  with 
a  minimum  monthly  charge  of  seventy-five 
cents. 

Aft^r  the  decision  and  order  of  the  commis- 
sion made  in  this  case  on  February  3,  1915, 


tlie  defendant  therein  filed  its  motion  for 
rehearing,  which,  in  due  course,  was  over- 
ruled. Thereupon  the  defendant  therein,  re- 
lator [5S4]  herein,  applied  to  the  circuit  court 
of  Ck)le  County  for  a  writ  of  review,  assigning 
numerous  reasons  therefor.  The  trial  in  the 
eircuit  court  resulted  in  a  finding  and  judg- 
ment against  the  company,  and  an  affirmance 
of  the  order  of  the  commission.  From  that 
Judgment  the  company  appealed  to  this  court. 

It  is  important,  however,  that  the  order  of 
the  commission  be  set  out.  As  to  the  rates 
fixed,  the  foregoing  soffieiently  outKnes  the 
order,  but  the  important  part  of  the  order 
( so  far  as  a  determination  of  this  controversy 
is  concerned)  reads: 

"Order  6.  That  defendant,  Watts  Engineer- 
ing  Company,  keep  true  and  correct  records 
of  its  total  gross  income  and  total  gross 
operating  expenses,  from  month  to  month,  and 
file  a  monthly  sheet  with  the  commission,  duly 
verified  by  its  secretary  and  treasurer,  setting 
forth  fully  such  income  and  operating  ex- 
penses, said  reports  to  begin  April  1,  1915, 
and  continue  imtii  otherwise  ordered  by  the 
commission. 

"Order  7.  That  the  commission  hereby  re- 
tains jurisdiction  of  this  case  and  reserves 
the  right  to  modify  the  above  named  rates 
at  any  time  on  its  own  motion;  and  that 
complainant  or  defendant  shall  be  at  liberty 
at  any  time  after  an  actual  test  of  the  rates 
fixed  herein  has  been  made  to  apply  to  the 
commission  by  motion  or  supplemental  peti- 
tion, upon  such  proof  as  either  may  desire, 
and  upon  reasonable  notice  to  said  complain* 
ant  or  defendant,  for  a  modification  or  revi- 
sion of  the  rates  herein  prescribed,  if  found 
to  be  unreasonable  or  unjust  to  the  public 
or  said  defendant,  or  shall  fail  to  provide  a 
fair  and  just  return  on  the  fair  present  value 
of  defendant's  property  as  fixed  herein. 

"Order  8.  That  this  order  shall  take  on 
February  25,  1915,  and  that  the  secretary 
of  the  commission  shall  forthwith  serve  on 
each  of  the  parties  hereto  a  certified  copy  of 
this  order  and  of  the  opinion  filed  herewith." 

This  outlines  the  case. 

[535]  I.  If  the  order  made  in  this  case 
had  been  one  permanent  in  character  the 
question  presented  would  be  entirely  different. 
But  such  is  not  the  nature  of  the  order  made 
by  the  Public  Service  Commission.  Our 
function  is  to  determine  the  reasonableness 
of  the  order,  as  we  find  it.  The  present  order 
is  one  made  for  the  purpose  of  making  a 
test,  to  the  end  that  the  real  question  of  a 
reasonable  rate  may  be  ultimately  determined. 
The  Public  Service  Commission  is  an  admin- 
istrative board,  created  by  the  lawmakers, 
as  an  arbiter  between  the  general  public  and 
the  public  service  corporations,  and  to  this 
end  has  been  given  extensive  powers  (Laws 
1913,  p.  602  et  seq.),  with  all  its  acts  sub- 
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ject  to  court  review^  however.  The  fixing  of 
rates  is  a  delicate  and  vital  subject,  when 
both  the  public  interest  and  the  interest  of 
the  public  service  corporations  are  considered. 
These  corporations  should  not  be  crushed  by 
the  fixing  of  inadequate  rates,  nor  should  the 
public  be  imposed  upon  by  arbitrary  business 
metliods  adopted  by  such  corporations,  which 
would  increase  rates.  To  be  more  pointed, 
such  corporation  should  not  be  permitted  to 
^  an  exorbitant  rate  for  their  product  or 
service,  and  then  tie  the  hands  of  the  Publie 
Service  Commission,  by  showing  that  at  those 
rates  their  busiuess  is  unprofitable.  A  large 
per  cent  of  profit  on  limited  sale,  will  often 
not  yield,  in  the  aggregate,  as  much  actual 
profit,  as  a  small  per  cent  of  profit  on  larger 
sales.  The  price  of  a  product  may  be  made  so 
high  as  to*  preclude  its  general  use.  These 
are  all  vital  questions  for  determination  by 
the  Public  Service  Commission. 

In  the  instant  case  the  evidence  tends  to 
show  an  exorbitant  rate  for  gas  at  Columbia. 
It  further  tends  to  show  that  a  reduction  in 
rates  would  increase  the  sales  or  consumption. 
Grant  it,  that  there  is  evidence  contra.  No 
one  knows  just  what  increase  of  consumption 
might  follow  a  reduced  rate.  This  can 
only  be  determined  by  actual  test.  Such  was 
the  course  pursued  by  the  Public  Service  Com- 
mission by  the  order  made  in  this  case,  and 
it  is  this  '"test"  order  that  we  are  called  upon 
to  declare  unreasonable.  To  say  that  the 
Public  [536]  Service  Commission  cannot,  un- 
der the  showing  made  in  this  case,  make  an 
order  putting  in  a  test  rate  as  in  this  case, 
would  be  to  sap  the  very  vitals  of  the  Public 
Service  Act. 

In  discussing  a  fixed  rate  (as  contra-dis- 
tinguished from  a  mere  test  rate)  the  U.  S. 
Supreme  Court  in  Willcox  v.  Consolidated 
Gas.  Co.  212  U.  S.  1.  c.  60  and  51,  29  S.  Ct. 
192,  53  U.  S.  (L.  ed.)  382,  said: 

"But  there  may  be  other  cases  wliere  the 
evidence  as  to  the  probable  result  of  the 
rates  in  controversy  would  show  that  they 
were  so  nearly  adequate  that  nothing  but 
a  practical  test  could  satisfy  the  doubt  as 
to  their  sufficiency. 

"In  this  case  a  slight  reduction  in  the  esti- 
mated value  of  the  real  estate,  plants  and 
mains,  as  given  by  the  witnesses  for  com- 
plainant, would  give  a  six-pcor  cent  return 
upon  the  total  value  of  the  property  as  above 
stated.  And  again,  increased  consumption  at 
the  lower  rate  might  result  In  increased  earur 
ings,  as  the  cost  of  furnishing  the  gas 
furnished. 

"The  elevated  railroads  in  New  York  when 
first  built  charged  ten  cents  for  each  passen- 
ger, but  when  the  rate  was  reduced  to  Ave 
cents  it  is  common  knowledge  that  their 
receipts  were  not  cut  in  two,  but  that  from 
increased  patronage   the   earnings   increased 


from  year  to  year,  and  toon  surpassed  the 
highest  sum  ever  received  upon  the  ten-cent 
rate.*' 

There  is  really  no  better  way  to  determine 
just  what  effect  lower  rates  will  have  on  a 
publie  service  business^  than  by  an  actual 
test. 

Again  along  the  same  line,  the  United 
States  Supreme  Court  in  Louisville  v.  Cum- 
berland Telephone,  etc.  Co.  226  U.  S.  430, 
32  S.  Ct.  741,  66  U,  S.  (L.  ed.)  1151,  used 
this  language:  "But  when  it  is  remembered 
what  clear  evidence  the  court  requires  before 
it  declares  legislation  otherwise  valid  void  on 
this  ground,  and  when  it  is  considered  how 
speculative  every  figure  is  that  we  have  set 
down  with  delusive  exactness,  we  are  of  opin- 
ion, that  the  result  is  too  near  the  dividing 
line  not  to  make  actual  experiment  necessary.'' 

[537]  The  interests  of  the  public  service 
corporation  are  not  the  only  interests  to  be 
conserved  by  the  orders  of  the  Public  Service 
Commission. 

In  Covington,  etc.  Turnpike  Road  Go.  v. 
Sandford,  164  U.  S.  1.  c.  596,  17  S.  Ct  198, 
41  U.  S.  (L.  ed.)  560,  it  was  said: 

"It  cannot  be  said  that  a  corporation  is  en- 
titled, as  of  right)  and  without  reference  to 
the  interests  of  the  public,  to  realize  a  given 
per  cent  upon  its  capital  stock.  When  the 
question  arises  whether  the  Legislature  has 
exceeded  its  constitutional  power  in  prescrib- 
ing rates  to  be  charged  by  a  corporation  con- 
trolling a  public  highway,  stockholders  are 
not  the  persons  whose  rights  or  interests 
are  to  be  considered.  The  rights  of  the  publie 
are  not  to  be  ignored.  It  is  alleged  here  that 
the  rates  prescribed  are  unreasonable  and  un- 
just to  the  company  and  its  stockholders.  But 
that  involves  an  inquiry  as  to  what  is  reason- 
able and  just  for  the  public.  If  the  estab- 
lishing of  new  lines  of  transportation  should 
cause  a  diminution  in  the  number  of  those 
who  need  to  use  a  turnpike  road,  and,  con- 
sequently, a  diminution  in  the  tolls  collected, 
that  is  not,  in  itself,  a  sufficient  reason  why 
the  corporation,  operating  the  road,  should 
be  allowed  to  maintain  rates  that  would  be 
unjust  to  those  who  must  or  do  use  its  prop- 
erty. The  public  cannot  properly  be  sub- 
jected to  unreasonable  rates  in  order  simply 
that  stockholders  may  earn  dividends.  The 
Legislature  has  the  authority,  in  every  case, 
where  its  power  has  not  been  restrained  by 
contract,  to  proceed  upon  the  ground  that  the 
public  may  not  rightfully  be  required  to  sub- 
mit to  unreasonable  exactions  for  the  use  of 
a  public  highway  established  and  maintaioed 
under  legislative  authority.  If  a  corporation 
cannot  maintain  such  a  highway  and  earo 
dividends  for  stockholders,  it  is  a  misfortune 
for  it  and  them  which  the  Constitution  doe* 
not  require  to  be  remedied  by  imposing  un- 
just burdens  upon  the  public     So  that  the 
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right  of  the  pubMo  to  use  the  defendant's 
turnpike  upon  payment  of  such  tolls  as  in 
view  of  the  nature  and  value  of  the  service 
rendered  by  the  company  are  reasonable,  is 
ftn  element  in  the  general  inquiry  whether  the 
rates  established  by  law  are  1538]  unjust 
and  unreasonable.  That  inquiry  also  involvefl 
other  considerations,  such,  for  instance,  as 
the  reasonable  cost  of  maintaiaing  tiie  road 
ia  good  condition  for  public  use,  and  the 
amount  that  may  have  been  really  and  neces- 
aarily  invested  in  the  enterprise.  In  short, 
each  case  must  depend  upon  its  special  facts; 
and  when  a  court,  without  assuming  itself 
to  prescribe  rates,  is  required  to  determine 
whether  the  rates  prescribed  by  the  Legisla- 
ture for '  a  corporation  controlling  a  public 
highway  acre,  as  an  entirety,  so  unjust  as  to 
destroy  the  value  of  its  property  for  all  the 
purposes  for  which  it  was  acquired,  its  duty 
is  to  take  into  consideration  the  interests  both 
ttf  the  public  and  of  the  owner  of  the  prop< 
erty,  together  with  all  other  circumstances 
that  are  fairly  to  be  considered  in  determining 
whether  the  Legislature  has,  under  the  guise 
of  regulating  rates,  exceeded  its  constitu- 
tional authority,  and  practically  deprived  the 
ownnr  of  property  without  due  process  of 
law." 

The  order  made  in  fiie  instant  case  has  in 
view  the  working  out  of  the  rate  question  at 
Columbia  along  those  lines  hereinabove  sug- 
gested. The  order  and'  findings  show  tliu 
value  of  the  investment,  and  the  expense  of 
operation.  It  shows  that  the  plant  has  ca- 
pacity for  increased  production,  if  increased 
consnmption  could  be  procured.  The  facts 
tend  to  show  that  increased  consumption 
would  most  probably  follow  a  reduction  of 
rates.  Under  these  circumstances  we  do  not 
think  that  the  order  involved  here  is  an  un- 
reasonable one. 

11.  The  fact  that  other  cities  of  a  similar 
population  were  procuring  gas  at  a  much 
less  rate  is  some  evidence  of  the  fact  that 
the  rates  in  Columbia  were  unreasonable. 
We  think  the  doctrine  well  announced  in  Pub- 
lic Service  Gas  Co.  v.  Board  of  Public  Utili- 
ty Com'rs,  84  N.  J.  L.  L  c.  474,  476,  87  Atl. 
651,  thus:  ''In  determining  the  justice  and 
reasonableness  of  rates,  perhaps  no  better  test 
can  ordinarily  be  found  than  the  rates  cus- 
tomarily charged  in  loealities  similarly  situ^ 
ated,  although  we  do  not  say  that  even  that 
test  is  infallible.  A  talile  printed  in  one  of 
the  briefs  shows  iihat  while  in  [539]  some 
iQunicipalities  with  a  population  no  larger 
than  that  of  ihe  BSMaic  district  the  charge 
is  less  than>  ninety  c^ita,  in  others  it  is  as 
^igh  or  higher.  .Upon  the  whole  we  find  no 
reason  in  the  rates  ohargisd  elsewhere  to  be- 
lieve that  ninety  cent^  is  too  high  for  a  com- 
inunity  with  the  population  of  the  Passaic 
district.  Nor  do  we  find,  the  charge  too  low 
when  compared  with  other  municipalities.    As 
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a  business  question^  the  price  seems  wiidiiii 
the  bounds  of  a  fair  chance." 

The  proof  in  that  ca86  took  very  much  the 
lines  in  this  ca^e.  The  evidience  there  showed 
the  rates  for  gas  given  to  other  communities, 
and  the  populatiox^  .thereof.  Tbe  showing 
made  in  the  instant  case  in  this  respect  was 
amply  sufficient  to  support  the  character  of 
the  order  here  made.  The  order  was  not  an 
unreasonable  one  on  the  showing  made,  and 
the  judgment  of  the  circuit  court,  which  sus- 
tained the  order,  should  be  and  is  affirmed. 
If  after  the  test,  the  rate  is  found  to  be  too 
low,  the  matter  oan  be  corrected  by  the  Pub- 
lic Service  Commission. 

Faris,  Blait  and  Hevelle,  JJ.,  concur;  Wood- 
son, J.j  dissents  in  opinion  filed;  Bond  and 
Walker,  JJ.,  dissent. 

WooDSOK,  J.  {dietenting). — ^There  are  but 
two  legal  propositions  here  presented  for  de- 
termination; and  tiie  first  is  stated  by  coun- 
sel for  the  company  in  this  language: 
•  "The '  reasonableness  of  the  rates  charged 
b^  a  public  utilil^  corporation  cannot  be 
determined  by  a  comparison  with  rates 
charged  elsewhere,  unless  it  is  made  to  ap- 
pear that  all  the  conditions  and  circumstances 
under  which  the  servioe  is  rendered'  are  the 
same,  and  that  the  rates  are  remunerative." 

There  is  no  pretense  that  the  facts  and 
circumstances  under  which  the  appellant 
manufactured  and  distributed  gas  were  the 
same  as  those  under  which  the  companies  in 
the  otffer  cities  mentioned  manufacture  and 
distribute  the  same  product.  For  that  rea- 
son counsel  for  appellant  insists  that  the 
comparison  of  rates  mentioned,  made  by  the 
commission,  was  erroneous. 

[640]  There  can  be  no  doubt  but  what  that 
ruling  of  the  commission,  as  well  as  that  of 
the  circuit  court,  was  improper.  We  know 
from  observation  and  common  knowledge  that 
the  cost  of  producing  an  article  greatly  va- 
ries, according  to  the  facts  and  circumstances 
surrounding  the  parties  making  the  produc- 
tion. 

W^hile  the  complainant  introduces  evidence 
tending  to  show  that  coal  was  cheaper  at 
Columbia  than  in  some  other  parts  of  the 
State,  and  that  the  cost  and  expense  of  lay- 
ing gas  pipe  in  that  city  was  less  expensive 
than  it  was  in  the  city  of  Hannibal,  yet  they 
by  no  means  cover  all  the  facts  and  circum- 
stances involved  in  the  manufacture  and  dis- 
tribution of  gas.  They  constitute  but  a  small 
percentage' of  the  facts,  and  their  cost  by  no 
means  constitutes  the  bulk  of  the  cost  of 
suoh  production,  or,  at  least,  in  the  absence 
of  all  evidence  on  that  subject,  neither  the 
commission  nor  the  court  has  any  authority 
to  so  presume.  All  such  facts  and  circum- 
stances must  be  established  by  evidence  before 
such  a  comparison  can  be  legally  nubde  as  a 
basis  for  or  element  in  an  order  reducing  the 
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pricea  to  b0  charged  for  tli«  gas  famished 
to  the  consumer. 

Moreover,  should  it  be  conceded  that  the 
eost  of  production  by  all  of  said  companies 
was  the  same,  yet  that  showing  of  itself  would 
not  warrant  a  reduction  of  appellant's  rates, 
unless  the  evidence  should  further  show  that 
the  rates  charged  by  said  other  companies 
produced  a  reasonable  remuneration  for  the 
capital  invested  by  them.  This  is  true,  for 
the  reason  that  gas  companies,  like  many 
other  corporations,  do  not  earn  a  sufficient 
sum  to  pay  expenses  of  operation,  much  less 
to  pay  a  reasonable  percentage  on  the  invest- 
ment. 

The  following  authorities  so  hold:  Chica- 
go, eto.  R.  Go.  V.  Dey,  35  Fed.  866;  Ames  ▼. 
Union  Fac.  R.  Ck>.  64  Fed.  1.  c.  188;  Smyth 
V.  Ames,  169  U.  8.  1.  c.  528,  18  S.  Ct.  418, 
42  U.  8.  (L^  ed.)  819;  In  re  Arkansas  Rate 
Gases,  187  Fed.  290. 

[541]  II.  Appellant's  second  contention  is 
that  the  schedule  of  rates  to  be  charged  by 
relator,  as  fixed  by  the  order  of  the  Public 
Service  Gonmiission,  is  unreasonable,  unjust^ 
confiscatory,  and,  consequently  deprives  re- 
lator of  his  property  without  just  compensa* 
tion. 

In  order  to  fully  understand  this  content 
tion  as  applied  to  this  case,  it  becomes  neces- 
sary for  us  to  briefly  state  the  evidence  bear- 
ing on  this  point. 

The  evidence  tended  to  show  and  the  com- 
mission found  that  the  value  of  the  property 
of  the  company  was  $77,000.  This  vifluation 
does  not  include  the  value  of  $10,124  of  the 
coal  gas  plants  the  company  owns,  but  not 
in  use  in  the  production  of  ga%  but  «s  coun- 
sel does  not  insist  upon  having  that  value 
added  to  that  fixed  by  the  commission,  we  will 
pass  it  by. 

The  commission  found  that  the  company 
was  entitled  annually  to  three  per  cent  of 
the  value  of  the  property  for  depreciation, 
repairs,  the  upkeep  of  the  plant,  etc.,  and 
7.5  per  cent  interest  on  the  investment,  equal- 
ing a  total  of  10.5  per  cent. 

The  average  annual  gross  receipts  of  the 
company  for  the  last  six  years  were  $21,- 
886.83,  and  the  average  annual  operating  ex- 
penses during  the  last  ^ve  years  were  $16,- 
803.  The  net  annual  receipts  of  the  company 
dturing  that  period  were  $4,583.83,  or  less 
than  six  per  cent  en  the  money  invested— 
$77,000. 

Deducting  the  three  per  cent  for  deprecia- 
tion, etc,  from  the  net  income,*  $4,683.88| 
leaves  a  net  annual  income  on  the  investment 
of  only  $2,273.83,  or  less  than  three  per  cent 
per  annum,  being  only  forty  per  cent  of  the 
income  the  company  was  entitled  to  as  fixed 
by  the  commission,  7.5  per  cent.  In  other 
words,  the  commission  declared  that  the  com- 
pany was  entitled  to  an  annual  net  income 


of  $8,085^  and  found  that  tbe  company  is 
now  earning  at  its  old  rates  only  $4,593.83 
net. 

It  therefore  follows  from  the  commission's 
own  findings  that  the  company  is  entitled 
to  earn  76  per  cent  more  than  its  present 
net  income. 

[542]  Notwithstanding  those  figures,  the 
commission  ordered  a  reduction  of  the  rates 
of  the  company  now  charged  for  gas,  from 
$1.75  net  to  consumers  using  less  than  10,000 
cubic  feet  per  month,  to  $1.35  net,  and  from 
$1.60  net  to  consumers  nsi^gover  10,000  cubic 
feet  per  month,  to  $1.26  net,  equaling  a  re- 
duction of  its  present  aggregate  rates  to  a 
fraction  more  that  20  per  cent,  and  if  we  de- 
duct this  20  per  cent,  $454.76,  from  the 
present  annual  net  income  on  the  investment 
of  the  company,  $2,273.83,  then  its  net  an- 
nual income  on  investment  will  be  only  $1,« 
819.07.  And  the  only  reason  assigned  or 
shown  by  the  evidence  for  said  reduction  of 
rates,  is  the  testimony  of  the  following  wit- 
nesses, which  is  as  follows: 

Mr.  Babb,  witness  for  complainant  testified 
that  he  defaiyed  putting  gas  into  his  house 
for  two  years  on  account  of  the  high  rates, 
and  the  high  minimum  charge  of  one  dollar 
per  month.  He  also  testified  that  in  his 
opinion  the  lowering  of  the  rates  and  the  min- 
imum charge  per  month,  would  materially 
increase  tiie  number  of  consumere. 

Gol.  Stewart,  a  witness  for  oomplainant, 
testified  that  there  would  unquestionably  be 
a  much  greater  number  of  consumers  if  the 
gas  rates  were  reduced. 

W.  J.  Sheppard,  witness  for  complainant, 
testified  that  the  reduction  of  rates  at  Colum- 
bia would,  in  his  opinion,  materially  increase 
tiie  business  of  the  company. 

To  say  nothing  of  the  evidence  introduced 
by  the  company  tending  to  show  a  reduction 
in  the  rates  to  be  charged  for  gas  would  not 
increase  its  net  income,  yet  it  was  upon  the 
foregoing  vague  and  speculative  testimony  of 
those  witnesses  that  the  commission  found 
that  the  reduction  of  the  rates  mentioned 
would  increase  the  business  of  the  company, 
but  liow  much  no  witness  stated,  nor  did  the 
commission  attempt  to  ascertain  or  fix  tiie 
percentage  of  increase  of  the  earnings  of  the 
company  would  be,  if  any,  caused  by  said  re- 
duction of  rates.  However,  by  implication  it 
must  have  been  sufficient  to  not  only  Ofcr- 
come  the  large  differenoe  between  the  sun 
the  company  was  entitled  to  receive  on  its 
investment  and  the  sum  it  was  aotnally  re- 
ceiving under  the  old  [64S]  rates,  but  also  to 
so  increase  the  volume  of  its  business  so  as 
to  enable  it  to  pay  the  three  per  cent  net 
for  depreoiaticn,  etc.,  and  the  7.5  per  cent 
on  its  investment^  equaling  10.5  per  esnt  net, 
amounting  as  before  shown,  to  the  sum  of 
$8,065,  as  against  its  present  net  income  of 
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14,583.88,  which  would  practieftlly  double  its 
annual  net  income. 

In  order  to  accomplish  this  result,  the  com- 
pany would  have  to  practically  double  the 
Tolome  of  its  business,  with  but  a  small  pro- 
portional percentage  of  increase  in  the  cost  of 
production — ^the  exact  amount  and  percent- 
age of  each,  I  have-not  figured. 

In  the  case  of  the  Chicago,  etc.  K.  Co.  v. 
Pablic  Service  Comnussion,  266  Mo.  333,  181 
S.  W.  61,  it  was  held  that  such  vague  and 
speculative  evidence,  as  that  before  mentioned, 
was  insufficieni  to  support  a  similar  order  of 
the  conunission.  But  independent  of  any  au- 
thority upon  that  subject,  it  seems  to  me 
that  common  sense  would  dictate  a  contrary 
conclusion  to  be  drawn  therefrom,  especially 
in  the  light  of  the  facts  that  Columbia  has  a 
population  of  only  9,662,  having  only  one 
manufacturing  plant  of  any  importance,  the 
greatest  consumer  of  gas,  and  was  operating 
its  own  independent  elaetrical  plant,  thereby 
greatly  lessening  the  demand  for  illuminating 
gas. 

Under  this  state  of  facts  we  fully  concur 
with  the  contention  of  counsel  for  the  compa- 
ny that  the  rates  fixed  by  the  commission  are 
unreasonable,  unjust  and  confiscatory,  and,  if 
enforced,  would  under  the  State  and  Federal 
oonstitutions  deprive  it  of  its  property  with- 
out just  compensation;  so  hold  the  following 
cases,  cited  by  counsel,  all  of  which,  and  many 
others,  we  had  occasion  to  examine  and  con- 
sider in  the  case  of  White  v.  Delano,  270  Mo. 
16,  191  S.  W.  1012;  Chicago,  etc.  R.  Co.  v. 
Dey,  35  Fed.  866,  881;  Smyth  v.  Ames,  169 
U.  S.  466,  18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819; 
Seaboard  Air  Line  R.  Co.  v.  Alabama  K. 
Commission,  155  Fed.  792;  Buell  v.  C.  M.  & 
St.  P.  Ry.  Co.  1  Wis.  B.  R.  Comm.  Rep.  324; 
Milwaukee  Electric  R.  etc.  Co.  t.  Milwaukee, 
87  Fed.  677;  In  re  Rochester  (N.  Y.  P. 
S.  C.  2  District),  Pub.  Utilities  Rep.  Ann. 
[544]  1915-A,  p.  1095;  Cumberland  Tele- 
phone, etc.  Co.  V.  Louisville,  187  Fed.  637; 
Coal,  etc.  R.  Co.  v.  Conley,  67  W.  Va.  129, 
67  S.  E.  613. 

Counsel  for  the  commission  present  the  four 
lollowing  legal  propositions  for  decision,  viz: 

"1.  llie  right  of  a  corporation  to  earn  a  fair 
return  upon  its  investment  is  qualified  by 
the  proviso  that  in  no  event  shall  the  com- 
pany be  permitted  to  charge  the  consumer 
ttore  than  the  service  is  reasonably  worth. 

"2.  In  fixing  just  and  reasonable  rates,  it 
is  proper  to  consider  the  probability  that  in- 
creased consumption  at  l^e  lower  rate  may 
result  in  increased  earnings. 

"3.  In  determining  just  and  reasonable 
rates  for  service  of  a  public  utility,  compari- 
son with  rates  cuetoiiaarily  charged  in  lo- 
calities similarly  situEted  is  a  proper  test. 


"4.  The  utility  corpoviition  assumes  the 
risk  of  its  investment  and  no  return  what- 
0V«r  ia  guftrsntaed  to  it." 

That  those  statements  are  correet,  abstract 
legal  propositions,  as  shown  by  the  many 
authorities  cited  in  support  thereof,  no  one 
will  question;  but  the  facts  of  thi^  case  are 
such,  as  disclosed  by  this  record,  they-  do  not 
warrant  their  application  to  it. 

The  majority  opinion  seems  to  proceed  up- 
on the  theory  that  because  the  order  of  the 
commission  fixing  the  unjust  and  confiscatory 
rates  mentioned  is  temporary  in  character, 
and  not  permanent^  therefore  it  should  be 
upheld. 

In  reply  to  that  I  wish  to  state  that  I 
know  of  no  law  or  morals  which  authorizes 
the  commission  to  take  the  property  of  this 
company  for  public  use  for  any  period  of 
time,  however  long  or  short,  without  just 
compensation.  That  such  has  been  done  in 
this  case  there  is  no  question,  which  clearly 
violates  both  the  State  and  Federal  Constitu- 
tions. [State  V.  Lange  Canning  Co.  157  N. 
W.  777,  164  Wis.  228,  160  N.  W.  57.] 

There  is  a  class  of  cases  which  hold,  and 
properly  so,  that  where,  upon  the  face  of  the 
entire  record,  it  appears  in  all  probability 
that  a  public  service  corporation  is  charging 
and  collecting  exorbitant  and  unreasonable 
[545]  rates  for  the  service  performed,  the 
commission  may  make  a  temporary  order  low- 
ering the  rates  to  such  figures  as  it  believes 
to  be  reasonable,  and  require  the  company  to 
keep  an  accurate  account  of  its  receipts  and 
expenditures  during  the  existence  of  said 
order,  and  determine  therefrom  whethere  in 
fact  said  rates  are  reasonable  or  not;  and  if 
by  that  means  they  are  found  to  be  reason- 
able, then  the  rates  may  be  restored  or 
raised  to  a  figure  that  will  yield  a  reason- 
able remuneration  upon  the  capital  invested 
in  the  business.  [State  v.  Atkinson,  269  Mo. 
634,  192  S.  W.  86.]  But  that  is  not  this  case 
— ^here  the  commission  has  found  from  the 
evidence  that  at  the  old  rate  the  company 
is  not  earning  but  about  one-half  of  what  is 
a  reasonable  remuneration  on  the  capital  in- 
vested. And  in  the  class  of  cases  mentioned, 
the  order  generally  permits  the  company  to 
collect  and  retain  the  proceeds  of  the  old 
rates  until  it  can  be  ascertained  whether  or 
not  the  new  rates  are  reasonable;  if  found  to 
be  reasonable,  then  the  company  must  refund 
to  its  patrons  the  difference  between  the  old 
and  the  new  rates;  but  if  found  to  be  unrea- 
sonably low,  under  this  order,  then  the  com- 
pany cannot  recuperate  its  loss,  and,  con- 
sequently, to  that  extent  its  property  has 
been  confiscated.  So  hold  the  authorities  be- 
fore cited.    I  therefore  dissent. 

Bond,  J.,  concurs. 

Rehearing  denied  January  17,  1917. 
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NOTE. 

Power   of   Public   Sorrioe    CommissioB. 
to  Make  Teat  Order. 

The  reported  case,  which  involves  a  regula- 
tion of  the  rates  of  a  gas  company,  adheres  to 
the  rule  that  a  regulation  of  the  rates  of  a 
public  service  corporation  must  allow  to  the 
corporation  a  fair  return  on  its  investment. 
See  as  to  gas  rates  the  notes  to  Richmond 
V.  Richmond  Natural  Gas  Co.  11  Ann.  Caa. 
746;  Willcox  v.  Consol.  Gas  Co.  15  Ann.  Cas. 
1034;  Newark  Nat.  Gas.  Co.  v.  Newark,  Ann. 
Cas.  1917B  1026;  and  Cedar  Rapids  Gas  Light 
Co.  V.  Cedar  Rapids,  138  Am.  St.  Rep.  299. 

It  is  held,  however,  that  a  public  service 
commission  charged  with  the  establishment  of 
rates  may  make  an  order  for  a  temporary  or 
test  rate,  with  a  provision  for  reports  to  as- 
certain  the  exact  return  realized  thereby,  and 
that  such  a  rate  will  not  be  reviewed  with 
respect  to  its  reasonableness  with  the  same 
scrutiny  as  a  rate  established  with  an  inten- 
tion of  making  it  permanent.  The  court  says: 
"There  is  really  no  better  way  to  determine 
just  what  effect  lower  rates  will  have  on  a 
public  service  business  than  by  an  actual 
test."  While  the  order  in  question  is  ap- 
parently unique,  the  principle  involved  finds 
support  in  several  cases  wlierein  the  courts 
have  refused  to  enjoin  the  putting  into  effect 
of  a  reduced  rate,  in  order  that  at  the  final 
hearing  the  effect  of  actual  experience  under 
that  rate  might  appear.  See  Wilcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  16  Ann.  Cas. 
1034,  29  S.  Ct.  192,  53  U.  S.  (L.  ed.)  382, 
48  L.R.A.(N.S.)  1134,  and  Louisville  v.  Cum- 
berland Telephone,  etc.  Co.  225  U.  S.  430,  32 
S.  Ct.  741,  56  U.  S.  (L.  ed.)  1151,  quoted  in 
the  reported  case. 

So  in  Central  of  Georgia  R.  Co.  v.  Mt.  Len- 
don,  157  Fed.  961,  it  was  said:  "Complain- 
ant's counsel  earnestly  claim  that  while  this 
investigation  is  going  on,  and  during  any  de- 
lay to  ascertain  the  effect  of  this  circular, 
the  company  is  sustaining  serious  loss.  But 
that  goes  to  the  whole  question  at  issue.  If 
that  were  shown  satisfactorily,  the  tempora- 
ry injunctign  should  issue;  but  it  is  not.  All 
that  can  be  said  as  to  this,  taking  the  most 
favorable  view  of  the  allegations  in  the  bill, 
is  that  the  railway  company's  officers,  in 
good  faith,  believe  the  company  will  suffer 
serious  loss.  Tliis  surely  is  insufficient.  It 
is  not  easy  to  say  how  long  this  rate  should 
be  tried  to  ascertain  its  effect  upon  the  rail- 
way company's  business.  Six  months  from 
the  time  the  rate  became  operative  should 
certainly  demonstrate  what  its  effect  will  be. 
My  conclusion  is  it  would  be  best  that  the 
company  should  continue  the  rate  in  effect 
for  that  length  of  time,  and  ascertain  the 
result.  After  it  shall  have  been  tried  for 
this  length  of  time,  the  court  will  determine 
the  right  to  an  injunction.'' 


In  a  later  ease,  AlalMuna  R.  Commission  ▼. 
Central  of  Georgia  R.  Co.  170  Fed.  226,  9o 
C.  C.  A.  117,  it  was  said  with  respect  to  the 
foregoing  decision:  "The  practice  pursued 
by  Judge  Newman  in  that  csae,  we  think,  is 
to  be  commended." 


TAHNEB 

V. 

OVLPEPER  CONflTRVCTION  COM- 
PANT  ET  AX.. 

Virginia  Supreme  Court  of  Appeals — January 

12,  1916. 

117  Va.  164;  S3  5*  E,  10S2. 


Streets  and  HisbwRys  —  Um  of  Streets 
—  Steam  Roller  —  FrlKhtenlmK  Hone. 

A  municipal  corporation  or  a  contractor 
improving  its  streets  is  not  liable  for  injuries 
resulting  from  the  frightening  of  a  horse  at 
a  steam  roller,  which  was  being  used  by  the 
city  or  the  contractor  in  the  improvement  of 
the  street,  or  was  placed  on  one  side  of  the 
street  during  the  course  of  its  improvement, 
provided  it  was  not  left  there  an  unreason- 
able time. 

[See  note  at  end  of  this  case.] 

Saino. 

Where  a  steam  roller  was  left  by  a  con- 
tractor who  had  been  improving  the  streets 
upon  a  street  for  more  than  two  months  aft«r 
work  had  been  stopped  by  unfavorable  weath- 
er in  the  fall,  and  which  had  been  used  only 
once  during  that  time,  and  it  was  seldom  that 
such  work  could  be  done  during  the  winter, 
on  account  of  the  weather  conditions,  it  is 
a  question  for  the  jury  whether  the  roller 
was  left  there  an  unreasonable  time  under 
the  circumstances  so  as  to  render  tlie  city 
and  the  contractor  liable  for  injuries  caused 
by  plaintiff's  horse  becoming  frightened  at  it. 
*  [See  note  at  end  of  this  ca,sej 

Contributory  Negligence. 

The  fact  that  plaintiff  attempted  to  drive 
along  a  street  which  was  open  for  travel  and 
was  the  one  he  usually  used,  upon  which  a 
steam  roller  waa  standing,  and  that  after  his 
horse  shied  at  the  roller  he  attempted  to  lead 
it  past,  does  not  show  contributory  negli- 
gence, as  a  matter  of  law,  but  it  is  a  question 
for  the  jury  whether  his  acts  w^ere  those  of  a 
reasonable  man  under  the  circumstances. 

Actions  —  Joinder  of  Causes  —  Several 
Torts. 

It  is  improper  to  join  in  one  declaration 
counts  alleging  joint  torte  by  two  defendants 
with  counts  alleging  sereral  torta  by  each  of 
them. 

Appeal  mad  Eivor  -•  Diiposltion  ^ 
Cavuio  —  Daaanrrer  Ivaproperly  Ov^v* 
rnled. 

Where  the  trial  court  erred  in  overruling 
the  demurrer  to  the  amended  declaration  on 
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the  ground  of  misjolndter  of  ^aases  ^1  action, 
the  supreme  court  will  not  sustain  the  de* 
murrer  and  enter  judgment  tor  defendant, 
but  will  remand,  with  instructions  to  give 
plaintiff  leave  to  withdraw  his  joinder  in  the 
demurrer  and  amend  his  declaration. 

Error  to  Circuit  Court,  Culpeper  county. 

Action  by  George  E.  Tanner,  plaintiff, 
against  Culpeper  Construction  Company  et 
ah,  defendants.  Judgment  for  defendants. 
Plaintiff  brings  error.  The  facts  are  stated  in 
the  opinion.     RsvissEa). 

Oihson  d  NotiingJiram  for  plaintiff  in  error. 
Waite,  Perry  d  Jeffries,  Qrimsley  d  Mil- 
ler and  E,  E.  Johnson  for  defendants  in  error. 

[156]  Buchanan,  J. — George  E.  Tanner, 
the  plaintiff  in  error,  brought  an  action 
against  the  defendants  in  error,  the  town  of 
Culpeper  and  the  Culpeper  Construction  Com- 
pany, to  recover  damages  for  personal  inju- 
ries to  him  caused  by  the  alleged  negligence 
of  the  defendants.  The  negligence  averred 
consisted  in  this,  that  for  many  weeks  prior 
to  his  injury  on  the  21st  day  of  February, 
1913,  the  defendants  had  negligently  and 
knowingly  stored,  located  and  maintained 
upon  Main  street,  a  public  highway  in  said 
town,  a  large  steam  roller,  weighing  about 
ten  tons,  so  as  to  occupy  a  considerable  part 
of  the  street,  leaving  only  a  narrow  passage- 
way for  the  passage  of  persons  traveling  in 
vehicles,  and  so  close  that  it  was  calculated 
to  frighten  horses  of  ordinary  gentleness; 
and  that  while  the  plaintiff  was  driving  along 
said  street,  with  due  care,  in  a  single  wagon 
occupied  by  himself  and  his  son,  seven  years 
of  age,  his  horse  became  frightened  at  the 
roller,  was  rendered  unmanageable,  and  ran 
for  a  distance  of  one  hundred  feet,  breaking 
the  plaintiff's  arm,  disfiguring  "and  perma- 
nently disabling  him. 

The  evidence  tends  to  show  that  the  steam 
roller  was  the  property  of  the  defendant  con- 
structing company,  which  was  a  contractor 
engaged  in  macadamizing  the  streets  of  the 
town  and  certain  roads  in  Culpeper  county 
under  a  contract  with  its  board  of  super- 
visors: that  the  steam  roller  was  necessary 
for  and  had  been  used  by  the  construction 
company  for  rolling  the  macadam  work  which 
was  being  [167]  done  by  it  in  the  town:  that 
the  work  of  macadamizing  had  commenced  in 
August  of  1912:  that  about  the  20th  of  De- 
cember following  the  roller  was  placed  on 
the  side  of  the  said  street  and  had  remained 
there  until  the  17th  of  February,  1913,  when 
it  was  taken  to  another  part  of  the  work  not 
on  Main  street  to  put  it  in  better  shape  before 
the  State  Highway  Commissioner  inspected 
it:  that  the  roller  was  brought  back  the 
same  day  to  the  same  place  on  Main  street 
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hnd  remained  there  until  the  day  the  pUin^ 
tiff  was  injured:  that  the  construction  com- 
pany was  macadamizing  Main  street  when 
it  suspended  work  or  was  prevented  from 
working  on  account  of  bad  weather:  that 
if  weather  conditions  had  permitted  during 
the  time  the  roller  stood  idle  at  the  place 
where  it  was  from  December  20  to  the  time  of 
the  accident,  it  would  have  been  used,  but  that 
generally  the  conditions  of  the  weather  are 
such  in  the  winter  months  that  little  if  any 
macadamizing  can  be  done  during  that  period, 
though  there  are  exceptions,  but  not  often, 
to  the  rule:  that  the  roller  had  not  been  used 
or  moved  from  the  place  where  it  was  left 
December  20  (except  on  the  17th  of  Febru- 
ary) as  above  set  out  until  the  day  after  the 
accident  when  it  was  removed  from  the  street 
to  a  lot  where  it  remained  until  early  spring; 
that  the  next  work  to  be  done  by  the  roller 
was  on  the  street  upon  which  it  stood  when 
the  plaintiff  was  injured ;  that  the  street  was 
open  for  travel  during  the  period  the  roller 
was  thus  left  on  it;  that  there  was  more  trav- 
el over  that  street  than  any  other  in  the  town 
(which  has  a  population  of  2,000) ;  that  there 
were  other  streets  in  the  town  over  which 
the  plaintiff  could  have  conveniently  passed; 
that  he  lived  in  another  county  and  was  not 
well  acquainted  with  the  streets  of  the  town 
and  had  never  gone  over  any  other  on  his 
way  to  Rixeyrille  where  he  was  going;  that 
the  plaintiff's  horse,  which  he  had  owned 
about  one  month,  was  gentle,  but  when  she 
was  within  a  short  distance  of  the  roller— 
the  plaintiff  [158]  says  from  twenty  to  thirty 
feet  and  another  witness  from  twenty  to 
thirty  yards — she  became  frightened;  and 
that  the  plaintiff  got  out  of  his  buggy,  took 
her  by  the  bridle  and  was  leading  her  by  the 
roller  when  she  became  so  badly  frightened 
that  she  ran  away,  though  he  held  on  to  her 
for  some  distance  to  save  the  life  of  his  child 
Who  was  in  the  buggy  when  th^  horse  ran 
away,  breaking  his  arm  near  the  sliouldef, 
and  inflicting  other  injuries  to  his  person 
which  are  described. 

The  errors  assigned  by  the  plaintiff  in 
error,  so  far  as  it  is  necessary  to  consider 
them  in  the  view  we  take  of  the  case,  are 
based  upon  the  action  of  the  court  in  giving 
and  refusing  instructions.  Eadi  party  asked 
for  eleven  instructions,  although  there  only 
seems  to  be  two  material  propositions  of  law 
about  which  the  parties  actually  differ.  One 
is  whether  or  not  the  defendants  were  guilty 
of  negligence  in  placing  and  leaving  the  steam 
roller  upon  the  street,  and,  if  so,  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence  when  the  injuries  complained  of  were 
suffered? 

While  it  is  well  settled  that  municipalities 
are  liable  for  injuries  resulting  from  the  exist- 
ence of  objects  in  the  street  calculated   to 
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frighten  horses  of  ordinary  gentleness,  an4 
which  do  in  fact  frighten  horses  and  cause 
injury,  although  neither  the  horse  nor  the 
vehicle  to  which  it  is  hitched  come  in  actual 
contact  with  the  object  which  causes  the 
fright,  it  also  seems  to  be  equally  well  settled 
that  no  recovery  can  be  had  where  such  ob- 
ject is  one  necessarily  used  by  the  munici- 
pality, or  some  one  acting  under  its  authority, 
in  improving  the  street,  and  is  placed  on  the 
side  of  the  street  while  improving  it,  unless 
allowed  to  remain  there  an  unreasonable  time. 
See  4  Dillon  on  Mun.  Corp.  section  1102;  6 
McQuillan  on  Mun.  Corp.  section  2783;  5 
Thompson  on  Negligence,  section  6081,  and 
cases  cited. 

[159]  Steam  rollers  are  necessary  and  in 
common  use  in  macadamizing  streets  and 
roads,  and  a  city  or  town  may  lawfully  use 
them  in  constructing  or  repairing  its  streets, 
and  in  the  absence  of  negligence  in  their 
management  it  ^is  not  liable  in  damages  for 
injuries  resulting  from  horses  becoming 
frightened  at  them,  when  in  use,  or  when 
temporarily  left  in  appropriate  places  on  the 
streets  when  not  in  actual  use  while  the  work 
of  construction  or  improving  is  in  progress. 

In  the  case  of  District  of  Columbia  v. 
Moulton,  182  U.  S.  77,  21  S.  Ct.  840,  46  U. 
S.  (L.  ed.)  1237,  it  appeared  that  for  several 
days  prior  to  the  accident  in  question,  a  large 
steam  roller  had  been  used  in  connection  with 
the  work  of  resurfacing  Park  street  with 
macadam;  that  while  being  so  used  the  day 
before  the  accident  it  "broke  down"  and  was 
removed  by  horse  power  to  the  curb  of  the 
street  for  repairs  and  was  standing  there  the 
next  evening  when  the  plaintiff's  horse  took 
fright  and  he  suffered  the  injuries  complained 
of.  In  that  case  it  was  held  that  tfa^re  was  no 
evidence  of  negligence  on  the  part  of  the  city 
justifying  the  court  in  submitting  that  ques- 
tion to  the  jury. 

In  Keeley  y.  Shanley,  140  Pa.  St.  213,  21 
Atl.  ZOS,  it  was  held  that  where  the  use  of  a 
steam  rolling  machine  is  necessary  in  the  law- 
ful construction  or  repair  of  a  macadamized 
roadway,  upon  a  highway  already  open  for 
public  travel,  such  use  is  lawful  and  it  is  not 
negligence  per  se  to  permit  the  machine  to 
stand  on  the  highway  at  rest  over  Sunday 
when  it  was  a  reasonably  necessary  incident 
to  its  use. 

In  these  cases  the  work  was  in  progress 
and  was  interrupted,  in  the  former  case  by 
the  breaking  down  of  the  roller  and  it  was 
left  on  the  side  of  the  street  for  less  than 
two  days  and  only  awaited  repairs  to  be  used 
again.  In  the  latter  case  the  roller  was  per- 
mitted to  remain  at  rest  on  [160]  the  street 
over  Sunday  to  be  used  again  on  Monday.  In 
the  case  under  consideration,  the  roller  had 
remained  at  the  same  place  upon  the  street 
for  two  months  unused,  except  for  a  day  or 


part  of  a  day  three  or  four  days  before  the 
accident.  While  the  macadamizing  on  Main 
street  had  not  been  completed  and  the  roller 
was  on  the  street  where  it  had  been  last  used 
and  where  it  was  to  be  used  next,  it  can  hard- 
ly be  said  under  the  evidence  that  the  macada- 
mizing  was  in  coiu'se  of  construction.  The 
evidence  showed  that  the  roller  had  not  been 
used  on  that  street  for  more  than  two  months, 
and  tended  to  show  that  as  a  rule  that  virork 
with  a  steam  roller  cannot  be  carried  on  dur- 
ing the  winter  after  the  weather  becomes  bad, 
because  the  periods  of  good  weather  are  after- 
wards generally  so  short  that  the  ground  does 
not  get  in  condition  to  do  such  work,  and  that 
while  there  are  exceptions  to  the  rule,  it  does 
not  often  happen  in  the  winter  time  that  such 
work  can  be  done. 

Whether,  therefore,  leaving  the  steam  roller 
on  the  street  under  the  facts  and  circum- 
stances of  this  case  could  be  regarded  as  negli- 
gence was  a  question  of  fact  for  the  jury ;  for 
negligence  is  the  absence  of  ordinary  care 
under  the  circumstances,  and  where  the  duty 
of  care  is  not  fixed  but  varies  with  the  circum- 
stances, the  case  is  for  the  jury,  and  whatever 
inferences  may  arise  from  facts  proved  or  ad- 
mitted, where  there  is  no  establi^ed  standard 
of  judgment,  it  is  the  province  of  the  jury 
to  draw  such  inferences. 

Upon  this  question  of  negligence  or  reason- 
able care  both  parties  asked  for  instructions. 
Those  offered  by  the  plaintiff,  numbered  1  and 
2,  the  court  refused  to  give,  but  gave  those 
offered  by  the  defendants,  which  were  as  fol- 
lows: 

1.  "If  the  jury  believe  from  the  evidence 
that  the  defendant,  the  Construction  Com- 
pany, was  engaged  in  laying  and  rolling 
macadam  on  Main  street  in  the  town  of 
Culpeper,  between  Spencer  and  Cameron 
streets,  and  that  their  work  was  interfered 
with  by  reason  of  weather  conditions,  and 
[161]  that  they  left  the  roller  on  the  said 
street  at  the  point  indicated  in  the  evidence 
for  the  purpose  of  resuming  work  at  that 
point  as  soon  as  the  weather  conditions  would 
permit,  then  they  were  not  guilty  of  negli- 
gence in  so  doing,  and  you  must  find  for  the 
defendant.'* 

2.  "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  steam 
roller  mentioned  in  the  declaration  had  been 
used  by  the  Culpeper  Construction  Company 
under  their  contract  to  repair  tl^  streets  of 
the  town  of  Culpeper,  that  the  use  of  said 
machine  had  been  temporarily  suspended  and 
the  same  had  been  placed  on  the  side  of  the 
street,  giving  ample  room  for  the  passage  of 
vehicles  and  to  be  again  used  in  the  prose- 
cution of  said  work  when  occasion  therefore 
should  arbe,  and  that  the  company  intended 
to  resume  work  at  the  place  as  soon  as  the 
weather  would  permit,  and  if  they  believe 
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from  tfasa  evidecice  that  the  use  of  eaid  ma- 
chine wa8  neceaaary  to  the  proper  perform- 
ance of  said  work,  then  the  jury  are  instruct- 
ed that  such  use  of  said  roctd  (roller)  in- 
cluded the  right  to  retain  same  upon  the 
•treets  and  until  a  reasonable  time  after  the 
necessity  for  the  use  thereof  had  terminated, 
and  if  they  believe  from  the  evidence  that  the  * 
plaintiff's  horse  was  frightened  while  the  said 
roller  was  on  eaid  street  under  the  circum- 
stances hereinbefore  detailed,  the  plaintiff 
cannot  recover  in  this  case." 

The  effect  of  the  instructions  given  was  to 
declare  as  a  matter  of  law  tiiat  the  placing 
of  the  steam  roller  on  Main  street  where  it 
was  being  used  before  the  weather  conditions 
interrupted  the  work,  and  leaving  it  there 
for  the  purpose  of  resuming  work  on  that 
street  as  soon  as  weather  conditions  would 
permit,  was  not  negligence,  although  the  evi- 
dence tended  to  show  that  during  the  time  it 
was  left  on  that  street,  when  the  defendants 
could  not  reasonably  have  expected  on  ac- 
count of  the  usual  weather  conditions  during 
the  winter  months  that  they  would  be  able 
to  use  it  much  [162]  if  at  all,  and  when  in 
fact  it  had  not  been  so  used  for  more  than 
two  months.  In  passing  upon  the  question 
whether  or  not  the  defendants  were  guilty  of 
negligence,  it  was  the  providence  and  duty 
of  the  jury  to  consider  all  the  evidence  Intror 
duced  tending  to  prove  or  disprove  that  issue, 
and  an  instruction  which  deprived  them  of 
that  right  was  erroneous.  The  court  erred  in 
giving  those  instructions,  but  it  did  not  err 
in  refusing  to  give  instructions  Nos.  1  and 
2  offered  by  the  plaint^s,  since  they  were 
erroneous  also  in  depriving  the  jury  of  the 
right  to  determine  the  question  of  negligence 
upon  all  the  evidence. 

The  next  question  to  be  considered  is  wheth- 
er or  not  the  jury  were  properly  instructed 
upon  the  question  of  the  alleged  contributory 
negligence  of  the  plaintiff. 

The  court,  upon  the  defendants'  motion, 
gave  the  following  instructions: 

3.  "The  court  further  instructs  the  jury 
that  where  one  has  in  view  a  certain  desti- 
nation and  can  reach  the  same  by  pursuing 
either  of  several  routes,  along  one  of  which 
routes  tiiere  is  apparent  darker,  along  the 
others  of  which  there  is  no  apparent  danger* 
&Qd  of  which  he  knows  or  by  the  use  of  ordi- 
nary care  could  have  known  and  selected,  if 
the  plaintiff  selects  the  route  upon  which 
there  is  apparent  danger  and  pursues  this 
route  and  injuries  result  therefrom,  then  the 
finding  must  be  for  the  defendants,  because 
under  these  circumstances  the  plaintiff  is 
guilty  of  contributory  negligence;  and  this 
is  true  although  they  may  further  believe 
that  the  defendants  were  guilty  of  negligence 
as  alleged  in  the  declaration." 

4.  "The  court  instructs  the  jury  that  it  is 
the  duty  of  every  person  to  avoid  as  far  as 
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practicable,  unnecessary  danger,  and  if  they 
believe  from  the  evidence  that  as  soon  as  the 
plaintiff's  horse  gave  evidence  of  fright  at 
the  steam  roller  mentioned  in  the  declaration 
he  could  have  turned  around  and  gone  by  way 
of  another  street,  which  was  reasonably 
[168]  near  and  of  which  he  knew  or  by  the 
exercise  of  ordinary  diligenoe  could  have 
known  of  and  used,  and  thus  avoided  passing 
the  said  roller  and  avoided  the  accident  of 
which  he  complains,  he  should  have  done  so 
and  a  failure  so  to  do  was  contributory  negli- 
gence which  will  bar  a  recovery  in  this  ease." 

6.  ''The  court  instructs  the  jury  that  even 
if  they  do  believe  from  the  evidence  that  the 
steam  roller  as  located  at  the  place  named 
in  the  declaration  was  reasonably  calculated 
to  frighten  horses  of  ordinary  gentleness;  if 
they  further  believe  that  the  same  was  in 
plain  view  of  the  plaintiff  as  he  approached 
ity  and  that  before  the  horse  became  fright- 
ened and  after  he  had  seen  the  roller  at  a 
time  and  place  when  he  could  without  ma- 
terial inconvenience  to  himself  have  taken 
another  street  and  avoided  passing  the  roller 
and  failed  to  do  so  but  undertook  to  pass  it, 
he  was  guilty  of  contributory  negligence  in  so 
doing  and  they  should  find  for  the  defendants. 
And  especially  is  this  true  if  the  jury  believe 
that  the  plaintiff  was  driving  a  horse  with 
which  he  was  not  thoroughly  acquainted." 

The  existenoe  of  the  facts  hypothetically 
stated  in  each  of  these  instrucUons  did  not 
per  80  show  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  plaintiff  was 
traveling  upon  a  street  upon  whieh  he  had 
always  traveled  in  goii^  to  his  point  i>f  desti- 
nation, and  which  was  open  for  travel  and 
was  being  traveled  by  others.  This  being  so, 
the  fact  that  he  mi|^t  have  gone  some  other 
route  of  whieh  he  knew,  or  of  whieh  he  could 
by  ordinary  care  have  known  and  elected* 
end  have  thus  avoided  the  danger  of  passing 
the  steam  roller  and  did  not  do  so,  did  not 
render  him  guilty  of  negligence,  unless  the 
danger  from  passing  the  steam  roller  was  ap- 
parently so  great  that  ordinarily  prudent 
men  would  not  have  undertaken  to  drive  by  it. 
The  fact  that  his  horse  dM>wed  evidence  of 
fright  when  he  was  within  twenty  or  thirty 
feet  oi  th«  steam  roller  [164]  was  not  con- 
elusive  that  the  plaintiff  was  assuming  a 
known  place  of  danger.  The  experience  of 
mankind  is  the  opposite.  There  are  few 
horses,  especially  those  not  accustomed  to 
passing  through  streets  of  towns  or  cities  that 
will  not  shy  a  little  at  passing  some  of  the 
many  objects  that  are  frequently,  if  not 
constantly,  met  with  in  such  streets,  yet 
actual  danger  therefrom  is  not  apprehended. 

It  was  held  in  Newport  News,  etck.  R.  etc. 
Co.  V.  Bradford,  90  Va.  117,  37  S.  E,  807,  that 
ordinary  care  does  not  require  one  absolutely 
to  refrain  from  exposing  himself  to  danger. 
It  does  require  such  watchfulness  and  pre- 
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caution  to  avoid  coming  into  contact  with 
danger  as  a  person  of  ordinary  prudence 
M'ould  use  under  like  circumstances  for  his 
own  protection  in  view  of  the  danger  to  be 
avoided,  and  that  where  a  person  in  the  law- 
ful use  of  the  highway  encounters  any  ob- 
struction, he  may  attempt  to  pass  it,  if  it  is 
consistent  with  reasonable  care  to  do  so,  and 
this  is  generally  a  question  for  the  jury  de- 
pending upon  all  the  circumstances  of  the 
particular  case.  It  is  pertinent  however,  in 
connection  with  other  facts,  to  inquire  wheth- 
er the  danger  could  have  been  altogether 
avoided  without  serious  inconvenience.  The 
rule  laid  down  in  that  case  has  been  reiterat- 
ed and  approved  in  our  later  cases,  and  is  in 
accord  with  the  great  weight  of  authority. 
Charlottesville  v.  Stratton,  102  Va.  95,  99,  45 
S.  E.  737. 

It  follows  from  what  has  been  said  that  the 
court  is  of  opinion  that  the  jury  were  not 
properly  instructed,  either  upon  the  question 
of  negligence  or  of  contributory  negligence, 
and  that  the  judgment  complained  of  will 
have  to  be  reversed  for  such  errors.  Sufficient 
has  been  said  in  discussing  the  questions  of 
negligence  and  contributory  negligence  to 
guide  the  circuit  court  upon  the  next  trial, 
without  discussing  in  detail  the  other  errors 
assigned  by  the  plaintiff. 

[165]  Upon  the  trial  of  the  cause,  after  all 
the  evidence  had  been  introduced  and  the  in- 
structions to  the  jury  were  being  argued,  the 
plaintiff,  it  seems,  in  order  to  void  a  variance 
between  the  proof  and  the  averments  of  the 
original  declaration,  which  contained  only 
one  count  stating  a  joint  tort  against  both 
defendants,  was  permitted  to  amend  his 
declaration.  Under  this  leave  he  filed  an 
amended  declaration  containing  four  counts. 
The  first  and  second  counts  charged  a  joint 
tort  against  both  defendants,  and  the  third 
a  several  tort  against  the  defendant  construc- 
tion company,  and  the  fourth  count  a  several 
tort  against  the  town  of  Culpeper.  There  was 
a  demurrer  to  the  amended  declaration  and  to 
each  count  thereof,  which  was  overruled.  The 
action  of  the  court  in  overruling  that  de- 
murrer is  assigned  as  cross-error. 

The  ground  of  demurrer  is  that  in  an  action, 
against  several  persons,  whether  in  contract 
or  tort,  all  the  causes  of  action  must  be  stated 
to  be  joint — ^in  other  words,  that  the  declara- 
tion was  demurrable  because  it  alleged  a 
joint  tort  in  two  of  the  counts  and  a  several 
tort  in  each  of  the  other  two. 

Mr.  Chitty,  in  Vol.  2  (16th  ed.)  of  his  Work 
on  Pleading,  side  page  225,  says:  "In  actions 
by  and  against  several  parties,  whether  ex 
contractu  or  ex  delicto^  all  the  causes  of 
action  must  be  stated  to  be  joint.  Thus  a 
plaintiff  cannot,  in  a  declaration  against  two 
defendants,  state  that  one  of  them  assaulted 
him,  and  in  another  part  that  the  other  as- 


saulted him,  or  took  his  goods,  for  the  tres- 
passes are  of  several  natures  and  against 
several  persons,  and  they  cannot  plead  to  this 
declaration." 

In  the  case  of  McMullin  v.  Church,  82  Va. 
501,  it  was  held  in  an  action  for  malicious 
prosecution  against  two  persons,  that  counts 
against  them  jointly  and  counts  against 
them  severally  could  not  be  joined,  and  that 
the  court  erred  is  not  sustaining  the  demiu'rer 
to  the  declaration. 

[166]  It  is  insisted  furthe)*  that  this  court 
should  sustain  the  demurrer  to  the  amended 
declaration  and  enter  judgment  for  the  de- 
fendants. 

While  we  are  of  opinion  that  the  circuit 
court  erred  in  overruling  the  demurrer  te 
the  amended  declaration,  -final  judgment 
should  not  be  entered  by  this  court  in  favor 
of  the  defendants,  but  the  judgment  com- 
plained of  should  be  reversed,  the  verdict  set 
aside  and  the  cauee  remanded  to  the  circnit 
court  with  instructions  to  give  the  plaintiff 
leave  to  withdraw  his  joinder  in  the  de- 
murrer to  the  amended  declaration,  and  if  the 
said  declaration  be  amended  properly  for 
further  proceedings  not  inconsistent  with  the 
views  expressed  in  this  opinion.  Creel  v. 
Brown,  1  Rob.  (Va.)  281;  Hansbrough  v. 
Stinnett,  25  Grat.  (Va.)  496;  Norfolk  etc.  R. 
Co.  V.  Stegall,  105  Va.  538,  644,  54  S.  E.  19; 
Pennsylvania  R.  Co.  v.  Smith,  106  Va.  645,  56 
S.  E.  667;  Burks*  PL  and  Pr.  36^-4. 

Reversed. 
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Introductory, 

The  earlier  cases  on  the  subject  of  the  nse 
of  highways  by  traction  engines  are  collected 
and  discussed  in  the  notes  to  Covington  Coun- 
ty V.  Cellins,  as  reported  in  15  Ann.  Cas.  1072, 
and  131  Am.  St.  Rep.  527.  The  present  note 
reviews  the  more  recent  decisions. 

Uight  to  Use  Traction  Engine  on  High" 

way. 

In  Absence  of  STATtrrB. 

The  reported  case  appears  to  be  the  only 
recent  decision  in  which  the  uee  of  a  highway 
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in  Ta. 
or  city  street  by^  a  traction  engine  or  eteam 
roller,  in  the  absence  of  a  statute,  is  con- 
sidered. The  rule  laid  down  in  this  case  is 
the  same  as  that  in  the  earlier  decisions,  that 
traction  engines  and  steam  rollers  may  be 
utilized  on  public  highways  and  city  streets, 
provided  proper  care  in  their  uee  is  exer- 
cised. 

Use  or  Highway  under  Statute. 

In  jurifldictions  where  legislation  has  been 
enacted  regulating  the  use  of  traction  engines 
and  steam  rollers  and  other  road  and  street 
repairing  machinery  on  highways  and  city 
streets,  the  right  to  use  euch  a  vehicle  in  pub- 
lic highways  and  streets  within  the  limits 
prescribed  by  the  regulation  is  clearly  recog- 
nized. Watkins  v.  Reddin,  2  F.  &  F.  (Eng.) 
629;  Gas  Light,  etc.  Co.  v.  St.  Mary  Abbott's, 
16  Q.  B.  D.  ( Eng. )  1 ;  Kent  County  Council 
V.  VidlcT  [1896]  1  Q.  B.  (Eng.)  448,  72  L.  T, 
N.  8.  77;  Kent  County  Council  v.  Grerard 
[1897]  A.  C.  (Eng.)  683,  75  Times  L.  Rep. 
247;  Chichester  Corp.  v.  Poster  [1908]  1  K. 
B.  (Eng.)  187;  Cavan  County  Council  ▼. 
Kane  [1910]  2  Jr.  R.  844;  Billericay  Rural 
Dist.  Council  ▼.  Guardians  of  Poor  [1911]  2 
K.  B.  (Eng.)  801,  80  L.  J.  K.  B.  1241,  105  L. 
T.  N.  S.  478,  76  J.  P.  407,  9  Local  Gwr.  Rep, 
796,  65  Sol.  J.  847;  Morpeth  Rural  Dist. 
Council  V.  Bullocks  Hall  Colliery  Co.  [1913] 
2  K.  B.  (Eng.)  7,  82  L  J.  K.  B.  547,  108  L. 
T.  N.  S.  479,  77  J.  P.  188,  11  Local  Gov.  Rep. 
475,  67  Sol.  J.  378,  29  Times  L.  Rep.  297; 
Worsborougb  Urban  Dist.  Council  v.  Barns- 
l^y  British  CoKiperative  Soc.  Ill  L.  T.  N.  8. 
(Eng.)  429;  Ledbury  Rural  Council  v.  Somer- 
Mt,  113  U  T.  N.  S.  71,  79  J.  P.  327,  13  Local 
Gov.  Rep.  701,  69  Sol.  J.  478,  31  Times  L. 
Rep.  296»  84  L.  J.  K.  B.  1297;  Com.  v.  Dennl- 
son,  48  Pa.  Super.  Ct.  293;  Dixon  v.  Snyder 
Tp.  49  Pa.  Super.  Ct.  148;  Com.  v.  Doughty, 
55  Pa.  Super.  Ct.  88;  In  re  Highways,  22  Pa. 
Dist.  1019.  See  also  Yansant  y.  McMenamy, 
41  Pa.  Super.  Ct.  609.  Cotnpmre  Kirk  v.  To- 
ronto, 8  Out.  L.  Rep.  780. 

By  English  statutes  it  is  provided  that  the 
expense  of  repairing  damage  occasioned  to 
highways  in  England  and  Ireland  by  the  use 
of  extraordinary  traffic  thereon  shall  be  borne 
^y  the  party  responsible  for  the  injury  to  the 
fw^d.  In  Cavan  County  Council  v.  Kane 
[1910]  2  Ir.  R.  (Eng.)  644,  the  defendanU 
■«nt  their  traction  engine,  drawing  three 
Wagons,  from  one  town  to  another,  using  the 
"main  roads'*  during  tlie  greater  part  of 
the  journey.  At  one  point,  the  drirer  of  the 
train,  leaving  the  main  rond,  took  his  train 
<>ver  a  shorter  road,  and  it  was  to  recover  the 
expense  incurred  in  repairing  the  damage 
«*B8ed  to  that  road  by  the  traction  engine 
And  wagons  that  this  suit  was  instituted  by 
the  loeal  authorities.    The  court  held  in  favor 


COHSTSUCTIOir  CO. 

154. 

of  the  plaintiffs,  saying:  "The  traction  engine 
was,  as  rq^ards  weight  and  construction,  in 
coniorauty  with  the  limitations  and  regula- 
tions prescribed  by  the  Act  of  I860.  It  was 
in  that  case  [a  case  cited]  pointed  out  that 
the  statutory  authorization  of  a  locomotive 
which  complies  with  certain  provisions  does 
no  more  than  entitle  the  owner  to  use  it  on 
a  public  highway,  subject  to  the  common  law 
liabilities  which  were  expressly  recognized 
and  preserved  by  the  Acts  of  1801  and  1866. 
It  does  not  authorize  or  legalize  its  use  in 
such  a  manner,  or  in  such  a  place,  as  to 
constitute  a  public  or  private  nuisance. 
.  .  .  It  is  found  in  the  present  case  that 
the  engine  was  used  on  a  public  highway  which 
was  adequate  ifor  the  purposes  of  ordinary 
traffic,  but  not  for  the  extraordinary  user  of 
the  road  by  a  locomotive  such  as  that  em- 
ployed by  the  defendants,  with  the  result  that 
considerable  damage  was  done  to  the  surface 
of  the  highway.  Upon  these  findings  it  is 
evident  that  the  defendants  were  guilty  of 
oonunitting  a  public  nuisance  for  which  an 
indictment  would  have  lain." 

In  Billericay  Rural  Dist.  Council  v.  Guar- 
dians of  Poor  [1911}  2  K.  B.  (Eng.)  801,  106 
L.  T.  N.  S.  476,  76  J.  P.  497,  9  Local  Gov. 
Rep.  796,  65  Sol.  J.  647,  80  L.  J.  K.  B.  1241, 
the  action  was  brought  to  .recover  expenses 
incurred  by  the  plaintiff  in  repairing  damage 
occasioned  by  the  use  of  extraordinary  traffic 
on  a  road.  The  alleged  extraordinary  traffic 
consisted  in  the  passage  on  the  road  of  trac- 
tion engines  drawing  trucks  containing  large 
quantities  of  manure  during  four  months  of 
the  year  1909.  The  evidence  showed  that 
the  road  in  question  had  been  repaired  im- 
mediately before  its  use  by  the  traction  en- 
gines, and  that  the  extraordinary  traffic  there- 
on complained  of  necessitated  the  additional 
expense  incurred  for  repairs  at  the  end  of  the 
same  year,  to  recover  which  this  suit  was 
instituted.  The  lower  court  found  that  "a 
slight  case''  of  extraordinary  traffic  was  made 
out,  but  was  not  satisfied  from  the  evidence 
presented  that  extraordinary  expense  had 
been  incurred,  and  judgment  was  rendered  in 
favor  of  the  defendant.  In  upholding  the 
judgment  of  the  court  below,  and  dismissing 
the  appeal,  the  court  said:  ^'Before  saying 
any  more  as  to  s.  23, 1  want  to  say  one  or  two 
words  as  to  the  facts  here.  This  is  not  a 
case  in  which  it  is  suggested  that  there  has 
been  any  wrongful  user  of  this  road  in  kind; 
it  is  a  road  which  is  adapted  in  its  foundation 
and  make-up  for  user  by  traction  engines  or 
traction  engines  with  trucks  behind.  There- 
fore this  is  eminently  a  case  in  which  there  is 
no  sort  of  tort  involved  in  the  fact  that  the 
road  was  used  for  this  purpose,*  and  all  that 
is  really  complained  of  is  that  the  user  was 
extraordinary.  Under  those  circumstances  the 
learned  judge  had  to  deal  with  the  question 
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whether  there  had  been  such  extraordinary 
traffic  as  to  cause  extraordinary  expense. 
I  have  already  said  that,  in  determin- 
ing that  matter,  he  had  to  take  into  con- 
sideration this  damage  which  is  described  in 
the  last  words  of  the  section  as  'damage  aris- 
ing from  such  weight  or  traffic  as  aforesaid/ 
The  outcome  of  that  obligation  is  that  really, 
if  you  worked  it  out  in  detail,  you  would 
have  to  begin  with  ascertaining  the  date  at 
which  the  road  was  constructed,  how  long 
it  had  been  in  use;  and,  really,  when  you 
came  to  deal  with  the  extra  expense  to  which 
it  was  alleged  that  the  local  authority  had 
been  put,  you  would  have,  not  to  charge  the 
individual  who  was  alleged  to  have  caused 
the  extra  expense  with  the  full  amount  of 
repair,  but  to  give  him  credit  for  so  much  of 
his  user  as  was  not  extraordinary.  He  would 
be  entitled  to  have  credit  for  the  ordinary 
user,  and,  of  course,  the  amount  of  that 
credit  must  necessarily  depend  upon  the  time 
during  which  the  extraordinary  user  took 
place.  That  being  so,  the  question  the  learned 
judge  had  to  ask  himself  was,  Have  I  the  ma- 
terials in  order  to  arrive  at  a  conclusion  in 
this  case  on  this  question?  It  is  really  not 
only  common  ground  here  that  the  plaintiffs 
did  not  give  any  sufficient  figures  upon  which 
to  base  a  conclusion  as  to  this  matter  of 
average,  but  in  my  judgment — ^I  do  not  blame 
them  for  doing  so  at  all — ^they  took  the  view 
that  it  was  unnecessary  for  them  to  do,  so. 
I  think  they  were  wrong  in  that  view.  It 
appears  to  me,  therefore,  that  the  learned 
judge  was  right  when  he  said  that  he  had 
not,  having  regard  to  the  terms  of  the  23rd 
section,  sufficient  materials  to  deal  with  this 
question  of  average.  It  will  be  observed  that 
the  average  expense  which  the  learned  judge 
had  to  take  into  consideration  seems  to  he, 
not  the  average  expense  of  repairing  this  road, 
but  the  average  expense  of  repairing  highways 
in  that  neighborhood.  Under  these  circum- 
stances I  am  clear  that  the  learned  judge  was 
right  in  saying  that  the  plaintiffs  did  not 
supply  him  with  any  materials  to  enable  him 
to  find  the  amount  which  ought  to  be  charged 
against  these  defendants  in  respect  of  this 
extraordinary  traffic  and  the  consequent 
extraordinary  expense." 

In  CoDL  V.  Dennison,  48  Pa.  Super.  Gt. 
293,  the  defendant  was  convicted  of  com- 
mitting a  nuisance  on  a  public  highway,  be- 
cause in  transporting  mine  props  and  lumber 
he  used  a  traction  engine  weighing  25  tons 
with  three  trucks  attached,  constituting  a 
train  nearly  eighty  feet  long.  "The  engine 
weighed  about  twenty-five  tons  and  had  a 
width  of  nine  or  ten  feet.  The  trucks  were 
narrower  and  when  loaded  weighed  about 
seven  tons  each.  The  train  passed  over  the 
road  daily  or  frequently  for  a  period  of  sev- 
eral months  and  its  continuous  use  was  one 


of  the  grounds  of  complaint  set  up  by  the 
prosecution.      It    was    also    shown    by   the 
commonwealth  that  the  engine  and  trucks  at 
times  were  permitted  to  stand  in,  or  at  the 
side  of,  the  traveled  highway  to  the  obstruc- 
tion of  or  interference  with  travel;  that  the 
trucks  were  liable  to  become  detached  from 
the  engine  in  ascending  hills  to  the  peril  of 
travelers;  that  at  the  place  where  they  were 
loaded  the  road  was  frequently  obstructed  by 
them  so  that  citizens  passing  that  way  with 
horses  and  vehicles  were  deprived  of  the  free 
and  unobstructed  use  of  the  road;  that  at 
different   times  the  engine   broke   down  or 
trucks  became  detached  on  the  road  to  the 
injury  and  prejudice  of  travelers."    The  court 
said:    ''It  cannot  be  contended  that  the  pub- 
lic highways  of  the  commonwealth  are  free 
to  the  use  of  all  kinds  of  motor  appliances 
and  machinery.    It  is  a  part  of  the  common 
law  that  any  obstruction  which  unnecessarily 
impedes  the  lawful  use  of  a  highway  by  the 
public  is  a  nuisance  and  indictable  as  such: 
2  Whar.  Cr.  L.  15;  4  Bl.  Com.  1^7;  Com.  v. 
MilUman,  13  S.  &  R.  (Pa.)  403.     The  right 
of  one  to  use  a  public  highway  for  travel  or 
in  the  transportation  of  merdiandise  is  not 
unrestricted.     The  use  must  be  in  a  reason- 
able manner  and  consistent  with  its  reason- 
able use  by  others  having  business  thereon. 
Whether  a  use  is  unreasonable  in  a  particular 
case  and  therefore  a  nuisance  is  ordinarily  a 
question  of  fact  to  be  determined  by  a  jury: 
Allegheny  v.  Zimmerman,  95  Pa.  St.  287.   No 
one  has  a  right  to  monopolize  a  highway  or 
to  use  it  in  such  a  manner  as  to  exclude  other 
persons  therefrom  or  to  unreasonably  inter- 
f^e  with  their  use  of  it.    It  cannot  be  de- 
clared as  a  matter  of  law  that  the  appliances 
of  transportation  used  by  the  defendant  were 
such  as  might  reasonably  be  used  in  the  lo- 
cality in  which  the  defendant  carried  on  hiB 
operations.    The  Act  of  June  30,  1885,  P.  h. 
251,  regulating  the  movement  of  machinery 
propelled  by  steam  on  the  public  roads  and 
highways    of    the    eommonwoalth^    did  not 
authorize  the  continuous  use  of  such  motors 
with  trains  attached.    It  is  a  restrictive  etat- 
ute.     It  recognizes  the  practice  of  moving 
such  machinery  on  public  roads  bat  declares 
specifically  how  that  shall  be  dotae*    The  gen- 
eral adoption  of  such  machinery  for  thrash- 
ing,  baling  hay,   cutting'  ensilage  and  like 
service  rend^s  tiie  use  of  the  highway  neces- 
sary in  moving  from  place  to  place  for  tiie 
prosecution  of  such  work,  but  this  is  a  very 
different  use  from  that  of  daily  tripe  to  and 
fro  on  the  same  highway.    An  occasional  use 
would  not  create  a  nuisance;  daily  use  of  the 
same  portion  of  the  road  m^ht  do  so.   More- 
over, the  movement  of  a  traction  engine  of 
the  kind  in  ordinary  use  is  a  very  differ«it 
operation  from  that  of  the  train  which  the 
defendant  used.     Country  roads  are  not  in- 
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tended  to  be  railway  tracks."  In  Dixon  v. 
Snyder  Tp.  49  Pa.  Super.  Ct.  148,  the  action 
was  to  recover  damages  for  the  loss  of  a  horse, 
and  injuries  to  a  buggy  and  harness.  The 
plaintiff's  horse  had  become  frightened  at  a 
steam  roller  being  operated  on  a  public  road. 
The  judgment  of  the  lower  court  was  for  the 
plaintiff,  and  was  affirmed  on  appeal.  The 
court  said:  "The  first  and  chief  question  in- 
volved in  this  appeal  is  whether  or  not  the 
Act  of  June  30,  1885,  P.  L.  251,  applies  to 
township  authorities  using  a  steam  roller  in 
the  ordinary  construction  and  repair  of  the 
public  roads.  .  .  .  The  first  section  provides 
that  *It  shall  not  be  lawful  for  any  person 
or  persons  owning  or  controlling,  for  him- 
self or  others,  to  move  any  machinery  pro- 
pelled by  steam  over  any  public  road  or  high- 
way excepting  under  the  provisions  of  this 
act,  etc."  The  second  and  remaining  section 
then  undertakes  to  specify  the  duties  to  be 
performed  by  *the  owner  or  owners  or  persons 
in  charge  of  such  machinery  upon  the  ap- 
proach of  travelers  in  vehicles,  etc.*  We  think 
it  cannot  be  successfully  denied  that  the 
broad  and  sweeping  language  of  the  first  sec- 
tion clearly  embraced  municipal  officers,  their 
servants  and  agents,  within  its  prohibition. 
'It  shall  not  be  lawful  for  any  person  or  per- 
sons' is  the  declaration  of  the  statute.  Mani- 
festly then,  any  person  or  persons  seeking  to 
escape  its  obligation  must  be  able  to  point 
to  some  other  portion  of  the  act  lifting  the 
burden  so  .clearly  imposed  by  the  first  sec- 
tion. As  we  read  the  act,  there  is  none.  Nor 
can  we  find  any  clause  or  provision  in  any 
portion  of  the  statute  which,  by  any  proper 
judicial  interpretation  or  construction,  can 
be  said  to  create  any  such  exemption  by  neces- 
sary implieation.  ^  .  .  This  brings  us  to 
tbte  second  queation,  to  wit,  waa  the  steflJO 
road  roller  in  the  present  case  being  used  on 
the  public  highway  in  the  manner  contem- 
plated by  the  statute  t  It  will  be  observed 
that  what  is  forbidden,  except  wlien  done  in 
the  manner  provided  by  the  act»  is  'to  move 
any  machinery  propelled  by  steam  over  any 
public  road  or  highway.'  It  is  argued  that 
the  legislature  contemplated  that  the  act 
should  apply  only  when  such  machinery  was 
being  trasaported  under  its  own  steam  from 
one  definite  point  to  another.  The  argument 
seems  to  be  more  plausible  than  sound.  It  is 
at  once  apparent  that  the  danger  arising  from 
such  machinery,  which  the  legislature  sought 
to  obviate,  exists  when  the  machinery  is  in 
operation  or  motion  as  distinguished  from  a 
Btate  of  rest.  And  a  steam  roller,  constantly 
traveling  up  and  down  a  given  section  of  the 
highway  in  tbe  work  of  r^airing  it,  is  in 
c^ry  way  within  the  sense  and  spirit  of  the 
atatute  as  luHy  as  if  it  were  on  a  journey 
from  one  end  of  the  township  to  the  other. 
•  •  •  We  are  of  opinion  therefore  that  the 
Ann.  Cas.  1917B. — 61.  * 
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steam  machinery  operated  by  the  defendant 
township  in  the  present  case  was  being  moved 
within  the  meaning  of  the  statute,  and  that 
the  defendant's  officers  and  servants  in  con- 
trol  of  that  machinery  were  bound  to  the  per- 
formance of  those  duties  in  such  cases  pre- 
scribed by  the  statute.  As  the  case  was  sub- 
mitted to  the  jury  their  verdict  establishes 
that  there  was  a  failure  in  such  performance 
and  that  this  was  the  proximate  cause  of  the 
accident.  ...  If  the  failure  of  the  town- 
ship authorities  to  perform  the  duties  im- 
posed by  the  statute  be  negligence,  there 
was  no  conflict  in  the  testimony  that  there 
had  been  such  a  failure  at  the  time  of  the 
accident.  It  is  indeed  true  that  the  officers, 
apparently  recognizing  their  obligation  to 
comply  with  the  statute,  had  provided  a  man 
stationed  at  the  point  prescribed  in  the  act 
to  carry  out  its  provisions.  Unfortunately, 
at  the  moment  of  this  serious  accident  he  had 
left  his  post  temporarily  to  perform  some 
other  service  in  connection  with  the  work  on 
hand." 

In  Com.  V.  Doughty,  55  Pa.  Super.  Ct.  88, 
the  defendant  was  charged  with  violating  a 
rule  of  the  proper  authorities  prohibiting  the 
use  of  traction  engines  with  cleated  or  spiked 
wheels  on  "improved  county  roads'*  and  re- 
quiring such  wheels  to  have  a  smooth  surface. 
This  rule  was  made  under  the  authority  of  an 
act  of  the  legislature  (P.  L.  244,  sec.  2,  May 
11,  1911),  which  empowered  the  county  com- 
missioners "to  adopt  and  prescribe  rAsonable 
rules,  regulating  and  restricting  the  use  of" 
improved  roads  within  their  county  "by 
means  of  any  locomotion."  The  court  said: 
"It  cannot  be  denied  that  the  cleated  wheels 
of  a  heavy  traction  engine  seriously  indent 
and  injure  the  surfaces  of  the  improved 
roads:  and  in  order  to  preserve  them  from 
present  injury  and  ultimate  destruction  it  is 
but  reasonable  and  necessary  that  limitations 
and  restrictions  in  regard  to  weight  of  load, 
style  of  wheel,  tread,  gauge,  etc.,  should  be 
promulgated  by  the  proper  authorities.  It 
is  easy  to  conceive  of  an  engine  of  such  pro- 
portions and  design  that  would  permanently 
destroy  an  ordinary  roadbed  or  bridge  over 
which  it  would  pass.  If  such  a  reasonable 
rule  as  is  involved  here  causes  a  hardsliip  or 
inconvenience  to  a  few  persons  it  may  be  a 
personal  misfortune,  but  the  benefits  accru- 
ing to  the  general  public  in  securing  perma- 
nent and  safe  highways  for  public  use  are  of 
much  greater  importance,  and  it  would  be 
unreasonable  and  inequitable  to  permit  a 
very  limited  class  of  traffic  to  use  the  roads 
in  such  a  way  as  to  destroy  them  for  use  by 
others.  The  county  is  in  a  sense  the  trustee 
for  the  general  public  and  holds  these  im- 
proved highways  under  the  statute  providing 
for  their  construction  for  the  use  to  which 
they  have  been  dedicated,  just  as  a  borough 
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or  city  is  a  like  trustee  in  the  control  of  its 
streets.  The  right  in  the  public  to  use  the 
highways  is  the  right  to  use  them  for  the 
purpose  of  travel  and .  commerce  by  any 
method  not  in  itself  calculated  to  prevent  a 
reasonably  safe  use  of  the  highway  by  oth- 
ers. .  .  .  The  introduction  of  steam 
power  engines  on  our  public  highways,  like 
other  improvements,  was  gradual  and  they 
were  adapted  to  the  style  of  road  then  in  use 
— the  clay  road  or  turnpike  being  the  only 
ones  used,  and  compared  with  other  meth- 
ods of  transportation  the  traction  engine  is 
yet  rare.  It  would  be  unreasonable  to  hold 
that  these  old  style  engines  should  determine 
the  standard  of  excellence  of  the  modern  high- 
way." 

UsB  OF  Bridge  uitdeb  Statute. 

In  Marion  v.  Hural  Municipality  of  Mont- 
calm, 34  West.  L.  Bep.  (Manitoba)  683,  it  ap- 
peared that  the  plaintiff  attempted  to  cross  a 
bridge  with  his  threshing  machine.  The 
bridge  gave  way  under  the  weight  of  the  ma- 
chine, because  the  stringers  of  the  bridge 
were  rotten.  The  court  found  that  the  engine 
was  broken  by  the  fall  and  that  there  was  no 
negligence  on  plaintiff's  part.  A  legislative 
enactment  known  as  the  "Municipal  Act" 
gave  authority  to  municipalities  to  pass  by- 
laws regulating  the  passage  of  traction  en- 
gines and  other  heavy  vehicles  over  bridges 
and  higl^ways,  and  the  defendants  had  passed 
a  by-law  which  provided  "that  all  owners  of 
traction  engines  and  outfits  shall  carry  3-inch 
planks  to  be  placed  over  the  bridges  to  pro- 
tect them."  The  court  held  the  plaintiff's 
failure  to  comply  with  the  terms  of  this  by- 
law justified  a  judgment  in  defendants'  favor 
and  dismissed  the  appeal. 

In  Linstead  v.  Whitchurch  Tp.  36  Ont.  L. 
Rep.  462,  30  Dominion  L.  Rep.  431,  10  Ont. 
W.  N.  94,  aifirming  27  Dominion  L.  Rep.  770, 
35  Ont.  L.  Rep.  1,  9  Ont.  W.  N.  220,  suit  was 
instituted  by  the  widow  of  a  person  killed  by 
a  traction  engine,  on  which  he  was  riding, 
falling  through  a  bridge.  The  engine  was 
used  for  threshing  purposes.  It  was  contend- 
ed that  the  plaintiff  was  not  entitled  to  re- 
cover because  planks  of  sufficient  width  and 
thickness  were  not  laid  on  the  bridge  to  pro- 
tect its  flooring  or  surface  from  Injury  that 
might  result  to  it  from  contact  with  the 
wheels  of  the  engine,  as  required  by  statute 
(sub-section  4  of  section  5  of  the  Traction 
Engines  Act,  R.  S.  O.  1914,  ch.  212,  formerly 
sub-section  3,  of  section  10,  of  the  Traction 
Engines  Act,  R.  S.  0.  1897,  ch.  242).  It  was 
argued  that  the  doing  of  this  was  a  condition 
precedent  to  the  lawful  exercise  of  the  right 
to  cross.  The  court  said:  "Upon  the  whole, 
my  conclusion  is,  that  failure  to  fulfill  the 
duty  which  sub-sec.  3  imposed  did  not  prevent 


the  owner  of  a  traction  engine  weighing  lefts 
than  eight  tons,  'used  for  threshing  purposes 
or  for  machinery  in  construction  of  road- 
ways,* who  suffered  damage  owing  to  a  bridge 
over  which  the  engine  waa  being  run  not 
being  of  sufficient  strength  to  bear  the  weight 
of  it,  from  recovering  for  the  loss ;  but,  if  I 
am  wrong  in  this,  I  am  of  opinion  that  the 
duty  imposed  was  not  an  absolute  duty,  and 
that,  where  it  was  not,  in  the  circumstances 
of  the  particular  case,  necessary  to  lay  down 
planks  in  order  to  protect  the  surface  of  the 
bridge  from  injury  from  contact  with  the 
wheels  of  the  engine,  there  was  no  duty  to 
lay  down  planks.  .  .  .  There  is  no  finding 
one  way  or  the  other  as  to  the  necessity  for 
laying  down  the  planking  in  order  to  protect 
the  flooring  or  surface  of  the  bridge  from  in- 
jury from  the  contact  of  the  wheels  of  the 
engine;  but,  upon  the  evidence,  my  conclusion 
is  that  no  such  necessity  existed.  The  only 
projections  beyond  the  smooth  surface  of  the 
wheels  were  what  are  called  *grippers,'  which 
ran  zig-zag  around  the  hind  wheels  only. 
These  grippers  when  new  projected  an  inch 
and  a  half  from  the  surface  of  the  wheels, 
but  had  worn  down  so  that  they  projected 
only  three-quarters  of  an  inch,  and  it  is 
manifest  that  contact  of  wheels  so  equipped 
could  have  done  no  injury  to  the  surface  of 
the  bridge,  covered  as  it  was,  according  to  the 
evidence  and  the  finding  of  the  trial  judge, 
with  earth  to  the  depth  of  three  or  four  inch- 
es, which  doubtless  afforded  ample  protection 
of  the  surface  from  injury  from  the  contact 
of  the  wheels  of  the  engine." 

Right  to  Prohibit  Use  of  Traction  En- 
gine on  Highway. 

A  city  ordinance  which  sought  to  prohibit 
the  use  of  engines  or  heavy  machinery  on  cfty 
streets  has  been  held  to  be  involved.  Brown 
V.  Nichols,  9S  Kan.  737,  145  Pae.  561,  L.R.A. 
1915D  327,  wherein  the  court  said:  "The 
streets  are  provided  for  the  public  in  general 
for  purposes  of  travel  and  transportation, 
and  the  appellant,  who  is  engaged  in  a  legiti- 
mate business,  is  entitled  to  a  reasonable 
use  of  the  streets  in  taking  traction  engines 
and  heavy  machinery  to  and  from  his  shop. 
Traction  and  other  motor  wagons  are  not  il« 
legal  vehicles,  and  an  ordinance  which  de- 
prives him  of  the  use  of  the  streets  for  soeh 
vehicles  in  order  that  he  and  hia  patrons  may 
reach  jiis  shop  is  not  reasonable.  Undoubted- 
ly a  regulating  ordinance  may  be  framed  un- 
der which  appellant  may  use  some  of  the 
streets  or  parts  of  them  for  the  necessary 
traflSc  to  and  from  his  shop  and  under  such 
restrictions  as  will  protect  the  streets  and 
prevent  interference  with  the  rights  of  others 
traveling  over  them.  Under  the  allegations 
of  the  petition  the  ordinance  operates,  not 
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as  a  regulation  but  as  an  absolute  prohibi- 
tion of  a  recognized  use  of  the  public  streets. 
A  class  of  traffic  which,  is  legal  and  which 
ordinarily  passes  over  highways  is  prohibited 
so  far  as  appellant's  business  is  concerned, 
and  he  is  not  only  deprived  of  the  use  of  the 
streets  of  the  city  in  conducting  a  legitimate 
business,  but  the  result  is  the  destruction  of 
the  value  of  his  property  for  the  purposes  for 
vbich  it  was  acquired.  The  ordinance  is 
therefore  unreasonable  and  must  be  held  to  be 
void.*' 


HITNTER 

V. 

COUTAX  CONSOLIDATED  COAIi 
COMPANY. 

Iowa  Supreme  Ck>urt — November  24,  1915. 

175  Iowa  245;  164:  If,  TV.  1037. 


Workmeii's  Compensation.  Aots  —  Ef- 
fect of  Failnre  to  Accept  —  Defenses 
A1>oll8lied. 

The  Workmen's  Compensation  Act  (Acts 
35th  Gen.  Assem.  c.  147 )  provides  that  the 
rejecting  employer,  in  suit  against  him  by  a 
servant  for  personal  injuries,  may  not  avail 
himself  of  the  defenses  of  assumption  of  risk, 
or  that  the  employer  used  reasonable  care 
in  employing  reasonably  competent  employees, 
or  that  the  injury  was  caused  by  the  negli- 
gence of  a  fellow  servant.  An  employer 
'Thich  had  rejected  the  act  and  was  sued  for 
personal  injuries  was  not  permitted  to  pre- 
^nt  to  the  jury  the  defense  that  the  injury 
was  due  to  the  employee's  negligence.  It  is 
held  that  the  provision  of  the  act  establish- 
ing the  presumption  that  the  injury  was  the 
result  of  the  employer's  negligence  did  not 
abolish  the  defense  of  contributory  negli- 
gence; it  merely  forcing  the  employer  to 
show  affirmatively  that  he  is  blameless. 

[See  Ann.  Cas.  1916C  308.] 

^atates  —  Constmotion  —  Avoidinfc 
Inntility. 

Where  to  give  a  statute  a  construction 
contended  for  would  operate  to  make  part  of 
Its  well-considered  provisions  inoperative  in 
tte  field  covered  by  the  statute  in  which  such 
provision  is  found,  such  construction  is  not 
auBtained  by  a  claim  that  such  provision  is 
not  idle,  because  intended  to  operate  upon 
^roe  statute  in  which  it  is  not  found,  and 
^hich  does  not  cover  the  field  of  the  one 
^  which  such  provision  is  found. 

Vaster  and  Serrant  —  Assnmption  of 
Risk  -.  Abolition  of  Defense  —  Ef- 
fect. 

Though  some  authorities  hold  that  the  de- 
«nB€  of  assumption  of  inherent  risks  pre- 
**nU  the  claim  that  the  employer  is  wholly 


free  from  blame,  many  more  authorities  de- 
fine this  defense  of  assumption  otherwise. 
Since,  therefore,  the  legislature  is  not  obliged 
to  hold  that  defending  with  assumption  of 
inherent  risk  is  necessarily  defending  with 
total  freedom  from  blame,  and  since  the  one 
is  neither  necessarily  nor  universally  held 
to  be  the  equivalent  of  the  other,  the  tak- 
ing away  of  the  defense  of  assumption  is  not 
necessarily  an  elimination  of  the  defense  of 
total  want  of  fault,  especially  where  the 
act  expressly  provides  carefully  worked  out 
methods  for  litigating  whether  the  master 
was  shown  to  be  wholly  blameless. 

Same. 

When  at  a  time  at  which  a  statute  is 
passed  the  authorities  are  greatly  at  vari- 
'  ance  as  to  what  is  presented  by  the  defense 
that  the  employee  assumed  the  risks  inher- 
ent in  the  employment,  and  the  statute  en- 
acted contains  a  well-considered  provision, 
putting  the  burden  of  proof  upon  the  em- 
ployer that  he  was  wholly  free  from  fault, 
the  statute  should  not  be  construed  into  tak- 
ing away  the  defense  that  the  employer  is 
wholly  blameless,  merely  because  the  statute 
eliminates  such  assumption  of  risk  as  a  de- 
fense. 

Workmen*s  Compensation  Acts  —  Con« 
strnotion  ^-  Absolute  I<iabilitT. 
Because  of  the  presumption  that  the  legis- 
lature has  in  mind  the  state  of  the  law  on  the 
subject  of  a  statute  when  it  enacts  the  same, 
and  because  at  the  time  this  statute  was  en- 
acted there  was  at  least  room  for  reasonable 
difference  of  opinion  on  whether  a  statute 
making  the  employer  respond,  when  wholly 
free  from  blame»  is  valid,  and  because  of  the 
rule  that  courts  will  not  so  construe  a  statute 
as  to  render  it  unconstitutional,  or  as  to 
raise  serious  doubts  as  to  its  validity,  if  any 
other  construction  is  within  the  bounds  of 
reason  possible,  the  statute  under  considera- 
tion is  held  not  to  create  such  absolute  lia- 
bility. 

Validity  of  Worka&en's  Compensation 
Act. 

Workmen's  compensation  act,  providing 
for  the  assessment  of  an  injured  workman's 
compensation  by  an  executive  board,  is  not 
unconstitutional,  in  that  the  statute  violated 
the  guaranties  of  the  Federal  Constitution  of 
due  process  of  law,  and  equal  protection  of 
laws,  and  effected  a  wrongful  abridgement 
of  the  privileges  and  immunities  of  citizen- 
ship. 

[See  note  at  end  of  this  case.] 

Constitutional  Tmw  —  Persons  Fro* 
tooted  —  Corporation  as  Citizen. 

A  corporation  may  not  invoke  the  protec- 
tion of  the  privileges  and  immunities  provi- 
sions of  the  Federal  Constitution,  because  it 
is  not  a  "citizen,"  within  the  meaning  of  that 
provision. 

[See  Ann.   Cas.   1917C  876.] 

Constitutional  liaw  —  Unneoessarr  Con- 
stitntional  Questions  —  Wben  De- 
cided. 

The  rule  that  courts  will  not  pass  upon  the 
validity   of   statutes   unless   it   is   necessary 
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to  a  disposition  of  the  appeal  is  one  of  comity, 
and  may  properly  be  departed  from  in  an 
exceptional  case. 

Appeal  and  Error  —  Soope  of  Review  — 
Test  Case. 

■  Where  the  mutually  professed  object  of  an 
«,ppeal  is  to  test  the  validity  of  a  statute,  as- 
signments which  cannot  aid  in  the  decision 
of  that  question  will  not  be  considered. 

Constitntional  I«a^7  —  Conatmotion.  of 
Constitution. 

While  the  constitution  is  often  applicable 
to  conditions  not  existing  when  it  was  adop- 
ted, nothing  may  be  read  into  the  constitu- 
tion merely  because  so  doing  will  be  helpful 
in  dealing  with  conditions  which  exist  now, 
but  did  not  exist  when  the  constitution  was 
adopted. 

Wlio    Entitled    to    Attaek    Statute  — 
Person  Not  Asgrrieved. 

On  an  appeal,  contesting  the  constitution- 
ality of  the  workmen's  compensation  act 
by  an  employer  who  has  rejected  it,  he  can- 
not urge  a  grievance  of  the  employee,  since 
it  must  appear  that  contestant  was  deprived, 
of  a  constitutional  right. 

[See  19  Ann.  Cas.  175;  Ann.  Cas.  1915C 
67.] 

Same. 

If  there  is  any  sphere  within  which  a  stat- 
ute may  validly  operate,  it  should  within  that 
sphere  be  made  effective.  Therefore  those  not 
aggrieved  may  not  complain  of  the  unconsti- 
tutionality of  a  statute. 

Same. 

Parties  other  than  such  employees 'cannot 
urge  against  the  validity  of  a  workmen's 
compensation  act  that  it  interferes  with  ex- 
clusive jurisdiction  of  federal  courts  of  ac- 
tions for  injury  of  employees  of  railroads; 
and,  in  any  event,  the  act  guards  against 
this  very  interference  with  federal  law.  Mere 
academic  possibilities  will  not  avail  to  make 
a  statute  unconstitutional. 

Workmen's  Compensation  Aets  —  Va*- 
lidity. 

The  Workmen's  Compensation  Act,  §  61, 
provides  that  part  1  of  the  act  shall  take 
effect  from  and  after  Jul^  1,  1914,  and  parts 
2  and  3  from  and  after  July  4,  1913,  and  that 
if  either  employer  or  employee  serves  notice 
to  reject  not  less  than  thirty  days  before  July 
1,  1914,  when  part  1  takes  effect,  such  notice 
shall  have  the  same  force  and  effect  as  though 
part  1  had  taken  effect  July  4,  1913.  Acts 
36th  Gen.  Assem.  c.  148,  provides  that  the 
workmen's  compensation  act  shall  not  apply 
to  injuries  sustained  prior  to  the  times  when 
the  compensation  act  takes  effect  in  all  its 
parts.  It  is  held  that  the  act  was  not  uncon- 
stitutional as  impairing  the  obligation  of  ex- 
isting contracts,  as  a  statute  which  provides 
expressly  that'  existing  contracts  are  not  to 
be  affected  is  not  open  to  the  objection  that 
it  impairs  the  right  of  contract. 

[See  note  at  end  of  this  case.] 

Same. 

Workmen's  Compensation  Act,  §§8,  13,  18, 
are  constitutional,  since  the  sections  cited 
are  mere  guards  against  contracts  to  reduce 


the  employer's  liabilitj  for  negligence,  and 
statute  provisions  prohibiting  the  making  of 
contracts  intended  to  evade  obligations  cre- 
ated by  the  statute  are  not  an  impairment  of 
the  right  to  contract,  but  a  method  of  pre- 
venting evasions  of  contract  obligations. 
[See  note  at  end  of  this  case.] 

Same. 

Workmen's  Compensation  Act,  §  3,  pro- 
vides that  if  any  request  be  made  by  an  em- 
ployer that  an  employee  shall  exercise  his 
right  to  reject  the  act,  there  shall  arise  a  con- 
clusive presumption  that  the  employee  was 
unduly  influenced.  Section  19  provides  that 
any  agreement  made  by  any  employer  with 
any  employee  or  other  beneficiary  as  to  any 
claim  under  the  act  made  within  twelve  days 
after  injury,  shall  be  presumed  fraudulent. 
It  is  held  that  the  act  was  constitutional. 

[See  note  at  end  of  this  case.] 

Same* 

Workmen's  Compensation  Act,  §§  3,  8,  13, 
18,  19,  leave  both  the  employer  and  the  em- 
ployee the  liberty  to  accept  or  reject  its 
provisions,  while  its  requirements  in  case  of 
acceptance  constitute  such  an  exercise  of  the 
state's  police  power  as  will  sustain  compul- 
sory acceptance,  as  the  l^islature  in  an 
honest  exercise  of  the  police  power  may  valid- 
ly impair  the  obligations  of  contracts. 

[See  note  at  end  of  this  case.] 

Constitntional  Tmw  —  Presoatption  in 
Favor  of  Statute. 

While  it  is  only  an  honest  exercise  of  the 
power  that  may  do  this,  the  courts  presume 
that  the  legislature  exercises  this  power  in 
a  legitimate  way,  and  is  not  attempting 
thereby  to  evade  the  constitution. 

Workmen's  Compensation  Acts  — •  Va- 
Udity. 

The  workmen's  compensation  act  is  not 
within  the  rule  of  cases  in  which  statutes 
impairing  the  right  freely  to  contract  sm  to 
hours  of  labor,  and  statutes  forbidding  dis- 
charge because  an  employee  is  a  member  of 
a  labor  union,  and  the  like,  were  held  uncon- 
stitutional, because  it  leaves  both  parties  at 
liberty  to  accept  or  reject  the  provisions  of 
the  act,  and  because  it  is  a  proper  exercise 
of  the  police  power  in  so  far  as  it  regulates 
-agreement  between  employer  and  employee. 

[See  note  at  end  of  thia  case.] 
Same. 

Workmen's  compensation  act*  excepting 
from  its  operation  household  or  domestic  ser- 
vants, farm  or  other  laborers  engaged  in  agri- 
cultural pursuits,  and  casual  employees,  is 
not  unconstitutional  as  class  legislation,  as 
the  power  to  classify  is  primarily  in  the  leg- 
islature, and  courts  accord  to  it  the  Ti'idest 
latitudte  in  performing  this  function,  so  that  a 
classification  adopted  by  it  will  be  sustained, 
unless  it  is  so  palpablv  arbitrary  as  that 
there  is  no  room  for  ooubt  this  discretion 
has  been  abused;  and  excepting  from  the  act 
household  or  domestic  servants,  farm  Ulx^r- 
ers  engaged  in  agricultural  pursuits,  and 
those  in  an  employment  of  a  casual  nature, 
is  no  arbitrary  classification,  to  say  noth- 
ing of  being  palpably  arbitrary. 

[See  note  at  end  of  this  case.] 
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Conititittioaal   Law   —  Difloriminatioa      Same. 
—  Optional  Stainte. 

A  statutei  under  which  those  included  and 
those  excepted  are  each  at  liberty  to  place 
themselyes  in  the  aame  position  that  the  other 
is,  is,  if  a  discrimination  at  all,  a  purely 
academic  one. 


Workmen's  Companoation  Acts  ^  Va- 
Udity. 

While  the  consequences  of  rejection  of  the 
workmen's  compensation  act  by  the  employ- 
er and  by  the  employee,  respectively,  are  not 
identical,  they  are  sufficiently  so  as  that,  es- 
pecially in  view  of  the  difference  in  situation, 
the  difference  created  is  not  arbitrary  classi- 
fication. 

[See  note  at  end  of  this  case.] 

Same. 

Workmen's  Compensation  Act,  §  5,  pro- 
vides that  where  both  employer  and  employee 
reject  the  act  the  liability  of  the  employer 
shall  be  the  same  as  though  the  employee  had 
not  rejected.  Section  3,  par.  "b,"  provides 
that,  if  the  employee  rejects,  the  employer 
may  plead  all  defenses,  inoludine  those  at 
common  law,  and  contributory  ne^igence,  aa- 
sumption  of  risk,  and  fellow  servant.  Section 
10  provides  that  compensation  under  the  act 
is  to  be  awarded  only  if  both  employer  and 
employee  have  accepted  the  act.  It  is  held 
that  the  act  was  not  unconstitutional  as  con- 
taining an  improper  classification  .and  an 
arbitrary  differentiation. 

[See  note  at  end  of  this  case.] 

Constitntional  Law  —  Presnmption  in 
Favor  of  Statnte. 

In  determining  the  constitutionality  of  a 
statute,  any  doubt  mutft  ht  solved  in  favor 
of  the  legislative  action,  and  the  power  to 
set  aside  a  law  is  not  to  be  resorted  to  un- 
less the  case  be  clear,  decisive,  and  unavoid- 
able. 

Workmen's  Compensation  Aets  *  Va- 
lidity. 

Workmen's  Compensation  Act,  §  42,  pro- 
vides that  every  employer  subject  to  its  pro- 
visions shall  insure  his  liability  under  the 
set  in  some  organization  approved  by  the 
state  department  of  insurance,  while  other 
provisions  afford  methods  by  which  the  in- 
surance can  be  carried  by  mutual  arrange- 
ment between  the  employer  and  employee,  or 
under  which  the  employer  may  carry  his  own 
risk,  while  there  are  various  provisions  as  to 
carrying  insurance,  etc.  It  is  held  that  the 
insurance  scheme  was  not  invalid  as  an  un- 
authorized use  of  the  taxing  power. 
[See  note  at  end  of  this  case.] 
Bane. 

The  workmen's   compensation   act,    if   it 
imposes  a  tax,  imposes  it  for  a  {rablic  pur- 
pose sustained  by  the  police  power. 
[See  note  at  end  of  this  ease.] 


Thm  is  aothing  in  the  provision  of  the 
^  with  reference  to  insurance  to  be  effected 
by  the  employer  which  unlawfully  abridges 
the  right  to  contract. 

[See  note  at  end  of  this  case.] 


Though  the  insurance  provisions  of  the 
act  are  treated  as  a  compulsory  tax,  such 
taxation  is  an  authorized  exercise  of  the 
police  power. 

[See  note  at  end  of  this  case.] 

Same.  ■ 

If  it  is  true  that  the  insurance  provisions 
of  the  statute  have  induced  and  enabled  in- 
surance associations  to  combine  for  the  ex- 
action of  unduly  high  premiums,  that  will 
not  render  the  statute  unconstitutional. 

[See  note  at  end  of  this  case.] 

Same. 

Workmen's  Compensation  Act,  §§  25-56, 
provide  generally  for  a  committee  of  arbitra- 
tion; that  if  a  claim  for  review  is  filed,  the 
oommi8sioner  shall  revise  the  decision  of  the 
committee,  or  refer  the  matter  back  for  fur- 
ther findings  of  fact;  that  any  party  in  in- 
terest may  present  a  certified  copy  of  the 
order  of  the  commissioner  or  decision  of  the 
committee  or  a  memorandum  of  agreement 
approved  to  the  district  court,  which  shall 
render  decree  in  accordance  therewith.  It  is 
held  that  the  specified  sections  do  not  work 
an  improper  delegation  of  judicial  power. 

[See  note  at  end  of  this  case.] 

Same. 

Provisions  in  effect  providing  for  arbitra- 
tion, for  decree  upon  the  award,  and  for  a 
limited  review  of  this  decree  upon  appeal,  are 
not  necessarily  a  delegation  of  judicial  pow- 
er, and  are  at  least  as  much  a  delegation  of 
legislative  as  of  judicial  power,  and  may  be 
upheld  on  that  ground. 

[See  note  at  end  of  this  case.] 

Sante. 

Provisions  for  such  arbitration  and  review 
are  authorised  by  the  police  power,  though 
they  may,  in  a  sense,  clothe  an  administra- 
tive body  with  quasi  judicial  functions  in 
some  respects,  as  to  amount  to  a  delegation 
of  some  judicial  power,  and  though  in  some 
cases  this  operateus  to  deny  the  right  of  trial 

[See  note  at  end  of  this  case.] 

Constitntional    I«aw  —  Delegation    of 
Jndieial  Power. 

It  does  not  follow  from  pronouncements 
that  judicial  power  may  not  be  delegated, 
that  none  but  duly  constituted  constitutional 
courts  may  exercise  judicial  power,  and  it 
may  be  delegated  to  and  exercised  by  special 
tribunals  or  oilicers  exercising  quasi  judicial 
functions,  and  by  purely  administrative  bod- 
ies upon  whom  such  functions  have  been 
conferred. 

Workman's  Compensation  Aots  »  Va» 
Udity. 

Const,  art.  6,  §  1,  provides  that  the  Judicial 
power  shall  be  vested  in  the  supreme  court, 
district  court,  and  such  inferior  courts  as 
the  general  assembly  may  establish.  Work- 
men's Compensation  Act,  §§  25-35,  provide 
for  the  determination  of  the  amount  of  com- 
pensation to  be  awarded  an  injured  work- 
man by  a  committee  of  arbitration,  and  that 
there  shall  be  no  appeal  on  questions  of  fact 
from  the  decree  of  the  district  court  approv- 
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ing  the  committee's  award  of  course.  It  is 
held  that  the  act  was  not  unconstitutional 
under  the  rule  that  contracts  by  which  the 
parties  undertake  to  deprive  themselves  in 
toto  of  the  right  to  resort  to  the  courts  to 
settle  controversies  between  them  are  invalid. 
[See  note  at  end  of  this  case.] 

Same. 

Where  the  act  is  rejected  the  courts  are  in 
no  sense  deprived  of  jurisdiction,  although 
the  procedure  before  them  is  changed,  and 
certain  defenses  are  eliminated. 

[See  note  at  end  of  this  case.] 


If  the  act  is  accepted,  there  is  thus  a  con- 
tract which  takes  some  powers  from  the  court, 
but  still  is  not  an  agreement  to  oust  them  of 
all  jurisdiction.  Their  inherent  powers  ar<^ 
left  quite  largely  untouched,  even  where  the 
statute  is  accepted. 

[See  note  at  end  of  this  case.] 

Same. 

Even  if  acceptance  of  the  act  constitute  a 
contract  to  oust  the  courts  of  all  jurisdic- 
tion, it  would  not  invalidate  the  statute, 
since,  while  such  contracts  are  condemned, 
it  is  on  grounds  of  public  policy,  and  a  con- 
tract which  is  expressly  sanctioned  by  or 
effectuated  through  a  statute  cannot  be 
against  public  policy,  as  the  legislature  is 
the  supreme  judge  of  what  constitutes  public 
policy. 

[See  note  at  end  of  this  case.] 

Same. 

Workmen's  compensation  act,  taking  from 
the  employer  who  rejects  the  act  the  defense 
that  the  servant's  own  negligence  contributed 
to  his  injury,  is  not  unconstitutional  there- 
for, since  the  act  has  in  fact  added  to  the 
defense  of  contributory  negligence,  as  under 
Code  of  1915,  Supplemental  Supp.  §  39d3a, 
all  contributory  negligence  would  be  available 
in  mitigation  only,  there  being,  under  the 
compensation  statute,  the  right  to  plead  con- 
tributory negligence  in  mitigation,  plus  the 
right  to  plead  certain  contributory  negli- 
gence, Buch  as  intoxication  of  the  servant,  in 
bar. 

[See  note  at  end  of  this  case.] 

Same. 

Workmen's  compensation  act,  providing 
that  the  burden  of  proof  shall  rest  upon  the 
employer  who  rejects  the  act  to  rebut  the 
presumption  that  the  injury  to  his  servant 
was  the  result  of  his  negligence,  is  not  uncon- 
stitutional, since  rules  as  to  presumptions  and 
burden  of  proof  have  been  established  by  the 
decisions  of  the  court  and  can  be  changed 
or  abrogated  by  the  legislature. 

[See  note  at  end  of  this  case.] 


Workmen's  compensation  act,  abolishing, 
as  against  an  employer  who  rejects  it,  the 
defense  that  the  injury  to  his  servant  was 
due  to  the  negligence  of  a  fellow  servant,  is 
not  unconstitutional  thereby  as  an  illegal 
classification  or  for  any  other  reason,  since 
the  defense,  having  been  evolved  by  the 
courts,   may   properly  be   abrogated   by  the 


legislature,  as  no  one  has  a  vested  interest  in 
common-law  rules. 

[See  note  at  end  of  this  case.] 

Same. 

Workmen's  compensation  act,  abolishing, 
as  against  an  employer  rejecting  it,  various 
defenses  resting  on  risks  assured  by  the  em- 
ployee, is  not  unconstitutional  therefor,  since 
as  such  defenses  of  assumption  of  risk  have 
been  evolved  by  the  courts,  they  may  be  prop- 
erly abrogated  bv  the  legislature,  as  no  one 
has  a  vested  interest  in  common-law  rules. 

[See  note  at  end  of  this  case.] 


Workmen's  compensation  act,  abolishing 
the  defenses  of  assumption  of  risk,  contribu- 
tory negligence,  ete.,  is  not  unconstitutional 
as  denying,  without  a  repeal  of  Code,  §  3650, 
providing  that  issues  .of  fact  in  an  ordinary 
action  must  be  tried  by  jury  unless  the  same 
is  waived,  the  right,  to  an  employer  who  has 
rejected  the  act,  of  trial  by  jury  of  issues 
of  fact  in  his  servant's  action  against  him  for 
injuries. 

[See  note  at  end  of  this  case.] 

Jury  —  Right  to  Jury  Trial  —  Validity 
of  Statute  PenaittinK  Waiver. 

Jury  trial  is  not  a  universal  right,  -exist- 
ing in  all  proceedings  and  as  to  all  litigation. 
Moreover,  it  may  be  waived,  and  the  accept- 
ance of  statutes  which  contain  provisions  for 
the  settlement  of  difficulties  without  a  jury 
operates  as  such  waiver. 

Workmen's   Compeneatioxi  Acts  —  Va- 
Udity. 

Workmen's  compensation  act,  giving  em* 
ployer  and  employee  an  option  to  accept  or  re- 
ject it,  is  not  unconstitutional  as  denying  to 
parties  who  have  accepted  it  the  right  of  trial 
by  jury,  as  under  Code,  §  3650,  providing  that 
the  right  exists  only  iJF  it  be  not  waived,  the 
right  to  jury  trial  can  be  waived. 

[See  note  at  end  of  this  case.] 

Same. 

The  Workmen's  Compensation  Act,  §  26, 
provides  that  an  agreement  between  an  em- 
ployer and  an  employee  as  to  compensation, 
filed  with  the  commissioner,  is  not  to  be 
approved  unless  its  terms  conform  to  the 
provisions  of  the  act,  and  section  1,  last  para- 
graph, provides  that  where  the  parties  have 
not  given  notice  of  an  election  to  reject, 
every  contract  of  hire  shall  be  construed  as 
an  implied  agreement  to  accept  compensation 
as  provided  Tjy  the  act.  It  is  held  that  the 
statute  was  not  unduly  coercive. 

[See  note  at  end  of  this  case.] 

Same. 

The  constitution  is  not  violated  by  stat- 
utes which  change  burden  of  proof  and  take 
away  defenses  like  assumption  of  risk,  neg- 
ligence of  fellow  servant,  and  contributory 
negligence.  Rules  as  to  burden  of  proof,  and 
permitting  such  defenses,  are  made  either  by 
courts  or  by  legislative  action,  and  the  legis- 
lature may  change  any  rule  made  by  the  leg- 
islature, or  one  made  by  the  court.  The  con- 
stitution gives  no  vested  righta  in  mere  rules 
of  procedure  and  the  like. 

[See  note  at  end  of  this  case.] 
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ns  loKQ  us. 


Same. 

The  ftct  doee,  in  eeeence,  go  beyond  obtain- 
ing an  agreement  by  acceptance  of  its  provi- 
sions that  an  arbitration  aba  11  determine  sum- 
marily and  speedily  that  compensation  shall 
be  made  by  applying  a  statute  schedule,  and 
that  recovery  for  injury  shall  be  neither 
greater  nor  smaller  than  provided  in  said 
schedules.  And  it  has  never  been  seriously 
questioned  that  the  legislature  could  require, 
or  parties  agree  upon  arbitration  and  upon  a 
limit  of  recovery  for  injury  or  death. 

[See  note  at  end  of  this  case.] 

Same. 

While  a  compensation  statute  might  be  un- 
duly compulsory,  though  professing  to  be 
wholly  voluntary,  and  might  attach  such  pen- 
alties to  nonacceptance  as  to  compel  accept- 
ance by  undue  means,  a  statute  which  at- 
taches no  penalties  for  failure  to  accept  its 
provisions,  save  taking  away  what  may  arbi- 
trarily be  taken,  constitutionally  is  not  ex- 
ercising undue  compulsion.  What  the  legis- 
lature may  take  at  its  will,  it  nuiy  allow 
retention  of  upon  condition.  If  it  may  elimi- 
nate a  defense  at  will,  it  does  not  violate  the 
constitution  to  take  it  upon  refusal  to  ac- 
cept an  arbitration  statute. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Jasper  county: 
Talbott,  Judge. 

Action  by  George  Hunter,  plaintiff,  against 
Colfax  Consolidated  Coal  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Modified. 

[252}  The  defendant  corporation,  one  that 
might  be  subject  to  the  provisions  of  Chapter 
147  of  the  Acts  of  the  Thirty-fifth  General 
Assembly,  popularly  known  as  the  Workmen's 
Compensation  Act,  has  elected  to  reject  the 
provisions  of  it. 

Plaintiff  was  in  the  employ  of  defendant 
as  a  miner,  and  injured  by  a  fall  of  coal 
while  in  that  employment.  It  is  stipulated 
that,  if  he  be  entitled  to  recover  at  all,  it 
may  be  in  the  sum  of  $100,  with  interest 
at  six  per  cent  from  July  24,  1914.  Judg- 
ment in  that  sum  was  entered  against  defend- 
ant, and  it  appeals. 

R,  &  P,  Ryan  for  appellant. 
John  T.  Clarkstm  for  appellee. 
Stipp,  Perry  dc  8ta/r^nger  and  Mabry  <fi 
Bickenlooper,  amioi  curias. 

[253]  SAUNQE8,  J. — One  defense  interposed 
was  that  the  injury  suffered  by  plaintiff  was 
wholly  due  to  his  own  negligence.  Upon  the 
issue  created  by  this  defense,  defendant  re- 
quested, and  was  denied,  trial  by  jury;  be- 
cause it  was  the  judgment  of  the  trial  court 
that  such  defense  was  precluded  by  the  pro- 
visions of  said  act. 

Appellant  insists  that  the  act  is  violative 
of  the  Constitution  of  the  United  States  and 


of  the  state,  because  its  provisions  deny  him 
the  right  to  make  said  defense,  and  to  have 
it  tried  by  jury.  If  the  act  does  not  take 
these  rights  from  defendant,  the  claim  that 
taking  them  is  a  violation  of  the  fundamental 
law  is  disposed  of.  A  statute  is  not  un- 
constitutional because  a  court  misunderstands 
it. 

Does  the  act  deprive  the  employer  who 
elects  to  reject  the  act  of  the  right  of  sub- 
mitting to  a  jury  the  defense  that  it  was 
wholly  guiltless?  While,  as  will  presently  be 
seen,  appellee  overlooks  the  effect  of  the  con- 
cession made  by  him,  he  does  and  should 
concede  that,  before  the  act,  the  master  had 
the  right  to  make  this  defense,  and  still 
has,  unless  the  act  has  taken  it  from  him. 
We  must,  then,  turn  to  the  act  itself.  It 
provides  that  the  employer  may  hereafter  not 
avail  himself  of  either  or  all  of  the  following 
matters : 

1.  That  the  employe  "assumed  the  risks  in- 
herent in,  or  incident  to,  or  arising  out  of 
his  or  her  employment." 

2.  Assumed  "the  risks  arising  from  the  fail- 
ure of  the  employer  to  provide  and  maintain  a 
reasonably  safe  place  to  work." 

3.  Assumed  the  risks  "arising  from  the 
failure  of  the  employer  to  furnish  reasonably 
safe  tools  and  appliances." 

4.  That  the  employer  "exercised  reasonable 
care  in  selecting  reasonably  competent  em- 
ployes in  the  business.*' 

[254]  5.  "That  the  injury  was  caused  by 
the  negligence  of  a  coemployee." 

Of  the  defenses  so  taken  away,  two,  those 
we  have  numbered  2  and  3,  involve  the  con- 
fession of  specified  acts  of  negligence  on  part 
of  the  employer,  and  an  avoiding  them  with 
claim  that  the  employee  has  so  conducted  him- 
self as  that  he  may  not  complain  of  injuries 
arising  from  such  acts  of  negligence.  Alani* 
fesUy,  these  provisions  but  take  away  a  shield 
against  negligence  committed  by  the  employ* 
er.  No  law  which  merely  denies  the  right 
to  excuse  a  specified  negligent  act  which  has 
been  committed  can  have  any  bearing  on 
whether  it  be  a  defense  that  no  negligent  act 
has  been  done. 

Eliminating  the' defense  that  the  master 
used  reasonable  eare  to  insure  competent  fel- 
lows for  the  servant  is  no  provision  the  mas- 
ter shall  pay  though  wholly  without  fault. 
It  merely  provides  that  proper  care  in  one 
named  respect  alone  shall  not  be  a  defense. 

Taking  away  the  defense  that  the  injury 
was  caused  by  the  negligeiice  of  a  coemploye 
does  just  what  it  does.  It  provides  merely 
that  the  employer  may  not  be  excused  because 
one  of  his  servants  negligently  injured  cm- 
other — a  provision  which  leaves  entirely  open 
M'hether  there  remains  the  defense  that  the 
injury  is  due*  neither  to  the  fault  of  the 
fellow  servant  nor  to  a  fault  of  the  employer. 
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The  provision  that  wilful  negligence  of  tlie 
employe,  with  intent  to  cause  his  own  injury, 
or  negligence  on  his  part  due  to  his  intoxi- 
cation, remain  defenses,  (deals  with  cases 
where  both  master  and  servant  are  or  may 
be  in  varying  degrees  to  blame,  and  limits 
the  defense  that  the  master  is  not  liable  be- 
cause the  servant  contributed  to  his  own  in- 
jury, to  contribution  by  wilful  self-infliction 
or  by  negligence  due  to  drunkenness.  But 
that  two  specified  acts  of  negligence  on  part 
of  the  plaintiff  remain  a  -defense  does  not 
establish  that  the  employer  may  not  show 
that,  whoever  else  was  to  blame,  or  contrib- 
uted, or  whatever  [255]  the  mental  attitude 
or  condition  of  the  contributor,  he  (the  de- 
fendant) was  in  no  manner  to  blame.  Such 
a  provision  settles  how  far  the  negligence 
of  the  employe  remains  available  as  a  defense, 
but  does  not  touch  the  question  whether  the 
freedom  of  the  employer  from  all  blame  re- 
mains a  defense. 

Nothing  thus  far  adverted  to  has  attempt- 
ed to  make  the  employer  pay  damages  for 
injuries  suffered  in  and  because  of  employ- 
ment given  by  him,  where  he  is  in  no  manner 
blameable  for  such  injury.  If  the  act  itself 
has  created  such  absolute  liability,  it  must 
be  done,  so  far  as  anything  like  doing  it  in 
terms  is  concerned,  by  that  part  of  it  which 
is: 

"It  shall  be  presumed  [A]  that  the  injury 
to  the  employe  was  the  direct  result  and 
growing  out  of  the  negligence  of  the  employ- 
er; [B]  and  that  such  negligence  was  the 
proximate  cause  of  the  injury;  and  in  such 
cases  the  burden  of  proof  shall  rest  upon 
the  employer  to  rebut  the  presumption  of 
negligence."  Sec.  2477-m  (Par.  4)  Code 
Supp.  1913. 

This  is  not  a  provision  the  employer  has 
not  the  right  to  show  that  he  was  wholly  free 
from  blame,  but  that  he  must  take  the  affirma- 
tive upon  the  claim  that  he  is  blameless; 
that  the  employe  need  not  prove  that  the 
employer  was  at  fault,  but  the  latter  must 
show  he  was  not.  That  no  more  than  this 
was  intended   is,  we  think,  clear,  because: 

1.  Without  reference  to  whether  the  legis- 
lature has  power  to  say  that  the  employer 
shall  pay  for  an  injury  for  which  he  is  in 
no  manner  at  fault,  such  a  provision  is  so 
radical  a  departure  from  what  was  the  law 
before  the  enactment  of  this  statute  as  that 
sueh  liability  should  not  be  construed  into 
existaiee,  but  be  created  by  plain  words  ol 
the  legislature. 

2.  A  consideration  of  other  provisions  im 
pari  materia  strongly  indicates  that  there 
was  no  purpose  to  create  absolute  liability. 
For  instance,  Section  7  is  that,  if  the  injury 
is  caused  by  a  stranger  and  the  master  is 
made  to  pay  compensation,  he  may  recover 
over  of  the  stranger  whose  fault  is  responsible 
for  the  injury. 


[256]  3.  Nothing  but  an  utterly  strained 
construction  of  the  words  of  the  statute  can 
reach  the  conclusion  that  it  eliminates  the 
defense  that  the  employer  is  in  no  way  in 
fault. 

4.  It  is  not  a  natural  construction  that  a 
statute  has  carefully  defined  how  that  shall 
be  proven  which  it  declares  is  no  longer  a 
defense;  that  it  prescribes  how  a  defense 
shall  be  established  and,  also,  that  such  de- 
fense shall  not  be  asserted;  that  a  presump- 
tion of  fact  which  the  statute  says  may  be 
rebutted  establishes  a  liability,  incontestably. 

II.  We  found  it  very  difficult  to  get  a  clear 
understanding  of  why  appellee  contends  that, 
notwithstanding  the  provision  that  the  mas- 
ter may  escape  liability  if  he  prove  the  in- 
jury due  to  no  fault  of  his,  the  statute  should 
be  construed  to  mean  that  such  want  of 
fault  is  no  defense.  We  conclude  that  the 
following  are  some  of  the  arguments  for  such 
eontention : 

1.  The  words  which  declare  presumption 
as  to,  and  the  burden  of  proof  on,  the  ab* 
sence  of  negligence  on  part  of  the  employer, 
are  addressed  to  cases  that  may  arise  under 
Section  41,  Chapter  106,  Acts  of  the  Thirty- 
fourth  General  Assembly.  This  chapter  deals 
with  the  duty  of  a  miner  to  properly  support 
,the  roof  of  his  work  chamber  and  the  counter- 
duty  of  the  employer,  and  has  provision  as 
to  visitation  of  the  place  of  work,  and  giving 
proper  instructions. 

The  Compensation  Act  deals  with  many  em- 
ployers and  employes  other  than  those  con- 
nected witk  mining;  and  the  provisions  of  its 
Section  4  are  limited  to  cases  in  which  the 
employer  rejects  the  C]k>mpen8ation  Act  of 
which  Section  4  is  a  part. 

Said  Chapter  106,  Acts  of  the  Thirty-fourth 
General  Assembly,  is  not  a  workmen's  com- 
pensation act,  and  has  no  reference  to  the 
subject  of  compensation.  Section  41  there- 
of is,  in  the  rough,  a  regulation  confined  to 
the  narrow  subject  of  the  duties  of  the  mine 
foreman  or  pit  boss.  And  neither  Section  41 
nor  all  of  tlie  chapter  depend  on  the  rejection 
[257]  of  any  law  by  the  employer.  It  is 
unbelievable  that  the  unmistakable  general 
language  found  in  Section  4  of  the  Workmen's 
Compensation  Act — ^that  in  cases  where  the 
employer  has  elected  to  reject  the  provisions 
of  an  act  which  deals  with  actions  between 
various  employers  and  employes  for  personal 
injuries,  there  shall  arise  a  presumption  the 
master  was  at  fault,  and  the  burden  be  upon 
him  to  rebut  the  presumption — ^was  intended 
to  apply  only  to  said  statute  of  an  earlier 
general  assembly,  to  which,  as  seen,  it  can 
have  no*  logical  relation,  and  not  to  apply  to 
the  very  act  in  which  it  is  found  and  which, 
as  seen,  gives  full  scope  for  the  operation 
of  the  section. 

2.  It  is  next  urged  that  this  provision  on 
presumption  and  buxden  of  proof  refers  to 
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that  part  of  Section  1  of  the  aet  which  elimi* 
natcB  aB  a  defenw  assuming  the  risk  of  the 
failure  of  the  employer  to  provide  and  main- 
tain  a  reasonably  safe  place  to  work,  the 
risk  of  his  failure  to  furnish  reasonably  safe 
tools  or  appliances,  and  the  risk  of  his  failure 
to  select  reasonably  competent  fellow  em- 
ployes. 

Each  of  these  defenses  is  eliminated  by  the 
act.  As  will  presently  be  seen,  the  appellee 
also  argues  that  the  provision  as  to  presump- 
tion and  burden  of  proof  is  mere  surplusage, 
because  the  act  eliminates  assumrption  of  risks 
which  are  inherent  in,  incidental  to,  or  arising 
ont  of  the  employment.  Manifestly,  both 
positions  cannot  be  sound.  If  taking  away 
the  defense  of  assuming  the  risks  inherent 
to  the  employment  makes  mere  surplusage 
of  provisions  as  to  presumptions  of  negligence 
against  the  master  and  his  burden  of  proving 
freedom  from  negligence,  then  these  provisions 
cannot  be  accounted  for  with  the  claim  that 
they  are  not  idle  because  they  may  operate 
on  defenses  such  as  assuming  the  riek  of 
negligent  fellow  servants.  If  the  elimination 
of  one  assumption  of  risk  makes  the  pro- 
visions of  Section  4  waste  words,  then  the 
taking  away  of  another  assumption  of  risk 
cannot  [258]  give  life  to  and  account  for  the 
presence  of  Section  4.  It  is  impossible  in 
logic  that  words  in  a  statute  have  nothing  to 
operate  upon  because  one  defense  of  assumed 
riak  is  eliminated  from  the  statute  in  which 
the  words  are  found,  and  that  at  the  same 
time  constrning  these  words  to  be  useless 
may  be  avoided  with  the  claim  that  they  ap- 
ply to  other  defenses  of  assumed  risk,  which 
the  same  statute  has  also  eliminated. 

3.  It  is  insisted  that,  by  eliminating  the 
defense  that  the  employe  had  ''Assumed  the 
risks  inherent  in  or  incidental  to  or  arising 
ont  of"  the  employment,  the  act  made  idle 
its  said  other  provisions  as  to  presumptions 
and  burden  of  proof.  This  is  without  mean- 
ing unless  intended  to  asnert  that  the  two 
are  in  such  sense  equivalents  that,  when  the 
legislature  took  away  the  asumption  of  risks 
inherent  in,  arising  out  of,  or  incidental  to 
the  employment,  it  must  have  intended  to 
eliminate  the  defense  that  the  injury  was 
in  no  degree  due  to  act  or  omission  of  the 
employer.  Or,  as  appellee  puts  it,  when 
this  defense  was  eliminated,  ''it  was  equiva- 
lent to  saying  that  the  employer  shall  not 
escape  liability,  regardless  of  fault."  Brief, 
^•)  In  other  words,  the  only  risks  which 
arise  out  of,  inhere  in,  or  are  incidental  to, 
the  employments  regulated  by  the  act  are 
risks  of  injuries  that  occur  without  fault 
of  the  employer;  therefore,  the  legislature 
took  away  the  defense  of  being  wholly  without 
fault.  Wherefore,  in  turn,  it  is  manifest  that, 
no  matter  how  absurd  it  may  seem,  t]ie  leg* 
laiature  took  the  trouble  to  make  provisions 


which  make  rules  about  proving  a  thing  the 
same  act  took  otit  of  existence. 

If  the  elimination  by  Section  1  of  three 
specified  assumptions  of  risk  which  arise  from 
default  of  the  employer  is  to  mean  that  the 
legislature  thus  exhausted  the  entire  field 
of  assuming  the  negligence  of  the  employer, 
and  that,  consequently,  the  further  provision 
of  the  section  which  takes  away  [259]  the 
defense  of  assuming  risks  "inherent  in  or 
incidental  to  or  arising  out  of"  the  employ- 
ment has  nothing  to  operate  upon  other  than 
assumption  of  what  occurs  without  the  fault 
of  the  employer,  then  it  is  difficult  to  under- 
stand why  Division  B  of  Section  3  should 
proceed  on  the  theory  that  Section  1  has  not 
eliniinated  all  assuming  of  the  fault  of  the 
employer,  in  that  Section  3  provides  conse- 
quences for  a  fault  on  his  part  not  mentioned 
in  Section  1,  and  speaks  of  this  additional 
negligence  of  the  master  as  another  ''assumed 
risk,"  eliminated  as  a  defense. 

This  contention  presupposes,  too,  what  is 
contrary  to  common  knowledge,  that  injuries 
arising  from  causes  not  inherent  in,  or  in- 
cidental to  the  employment,  and  not  due  to 
the  fault  of  the  employer,  do  occur. 

B. 

Again,  such  argument  presupposes  that, 
whenever  an  employe  has  been  denied  recovery 
on  the  ground  that  hie  injuries  arose  from  as- 
suming such  inherent  riskS)  it  was  so  uni- 
versally a  mere  holding  that  the  master  was 
no  contributor  to  the  injury  as  that  the  leg- 
islature must  have  understood,  when  it  took 
away  the  defense  that  there  was  such  assump- 
tion, that  it  was  eliminating  the  defense  that 
the  master  had  in  no  degree  contributed. 

It  is  true  it  has  been  held  the  servant  may 
not  recover  where  his  injury  is  due  to  inher- 
ent risks  assumed  by  him,  because  allowing 
such  recovery  would  compel  the  master  to 
pay  fbr  injuries  for  which  he  was  not  to 
blame.  In  Ives  v.  South  Buffalo  R.  Co  201 
K  Y.  271,  Ann.  Cas.  1912B  156,  94  K  E. 
at  433,  34  L.R.A.(N.S.)  162,  right  column, 
the  New  York  Compensation  Act  is  held  to 
be  invalid  because  the  abolition  of  the  de- 
fense of  assumed  inherent  risks  operates  to 
dispense  with  proof  that  the  master  was  neg- 
ligent. This  reasoning  is  sustained  in  3  La- 
batt  (2d  ed.)  Sec.  1186a,  p.  3188;  5  Labatt, 
Sec.  1647,  p.  6047;  and  in  Webb's  Pollock 
on  Torts  (Enlarged  American  Edition)  page- 
196.  But  it  is  not  sufficient  that  this  ^s 
the  holding  of  some  authorities,  nor  [260] 
sufficient  for  the  purposes  of  the  present  point 
if,  as  they  do  not,  the  greater  number  of 
nuthoHties  so  held.  To  make  out  a  case  for 
the  proposition  that  the  legislature  could 
have  intended  nothing  but  taking  away  the 
defense  that  the  master  was  wholly  free  from 
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fault  when  it  eliminated  the  defense  of  in- 
herent riakfi  assumed,  it  must  be  made  to 
appear  that  it  was  so  universally  understood 
that  precluding  a  recovery  for  injuries  due 
to  such  inherent  risks  was  a  method  of 
shielding  the  employer  from  paying  for  in- 
juries due  to  no  fault  of  his,  as  that  the 
legislature  must  have  intended,  by  taking 
away  the  defense  of  assumption,  to  also  take 
away  the  alleged  basic  defense  which  it  is 
claimed  the  defense  of  assuming  inherent 
risks  effectuated.  Measured  by  this  standard, 
we  find  ourselves  under  no  compulsion  to 
attribute  such  intent  to  the  framers  of  this 
act. 

Here,  as  elsewhere,  many  texts  and  de- 
cisions are  cited  by  way  of  illustration  and 
argument — to  point  out,  for  instance,  what 
the  holdings  on  a  subject  are  in  other  juris- 
dictions, to  show  that  in  those  jurisdictions 
a  position  more  drastic  than  the  one  we  take 
is  sustained.  Unless  it  is  said  here,  in  terms, 
that  references  to  such  are  an  approval  or 
adoption  of  them  for  this  jurisdiction,  our 
reference  to  or  analysis  of  them  must  not  be 
construed  to  mean  that  these  shall  be  held 
to  rule  similar  controversies  when  presented 
here. 

The  great  preponderance  does  not  place  the 
defense  upon  the  footing  of  a  plea  that  the 
master  should  not  pay  for  what  he  is  not  to 
blame  for.  • 

It  is  held  in  Bria  v.  Westinghouse,  133  App. 
Div.  346,  117  N.  Y.  S.  195,  that  "the  very 
doctrine  of  assumption  of  risk  by  a  servant 
has  reference  to  risks  which  exist  by  the 
negligence  of  the  master,  1.  e.,  by  his  failure 
to  use  reasonable  care."  Schmitt  v.  Ham- 
ilton Mfg.  Co.  135  Wis.  117,  115  N.  W^  353; 
Zentner  v.  Oshkosh  Gas  Light  Go.  132  Wis. 
447, 112  N.  W.  449;  Corrigan  v.  West  Division 
Steamship  Ck).  133  Wis.  77,  113  N.  W.  441; 
and  Walaszewski  v.  Schoknecht,  127  Wis.  376, 
106  N.  W.  1070,  all  decided  by  the  Supreme 
Court  of  Wisconsin,  all  [261]  involve  a  con- 
cession that  the  defense  of  assumption  of  risk 
inherent  in  a  calling  may  be  invoked  in  cases 
where  the  master  was  guilty  of  some  negli- 
gence. And  it  is  said  in  3  Labatt  (2d  ed.) 
Sec.  1186a,  pp.  3189,  3190,  that: 

''It  should  be  noted  also  that  statutes  which 
in  terms  abolish  the  doctrine  of  assumption 
of  risk  as  a  defense  go  no  further  than  to 
abolish  the  defense  where  the  servant  is  in- 
jured by  reason  of  the  master's  negligence, 
and  do  not  abolish  assumption  of  risk  where 
the  master  has  not  been  negligent." 

In  Holmes  v.  Mather,  L.  R.  10  Exch.  (Eng.) 
at  page  267,  it  is  suggested  that  the  defense 
rests  both  upon  the  absence  of  fault  on  part 
of  the  one  whose  act  causes  an  injury,  and 
the  inability  to  recover  for  that  which  arises 
from  taking  ordinary  risks.  And  other  cases 
found  themselves  upon  a  dual  basis,  i.  e., 
want  of  fault  on   part  of  the  master,  and 


denial  of  the  right  to  reoover  for  what  flows 
from  taking  the  ordinary  and  inherent  risks 
of  a  calling.  See  Jenkins  v.  Phoenix  Constr. 
Co.  145  App.  Div.  183,  129  N.  Y.  S,  937; 
Southern  R.  Co.  v.  Foster,  111  Va.  763,  69 
S.  £.  972.  While  the  Ives  case,  supra,  holds 
that  the  elimination  in  to  to  of  this  defense 
condemns  the  New^  York  act  because  it  makes 
the  master  pay  when  he  is  not  in  fault,  it 
clearly  indicates  that  there  exists  an  assump- 
tion of  risks  due  to  the  master's  negligence, 
which  the  legislature  may  abolish  as  a  de- 
fense, there  being  in  fact  a  New  York  statute 
which  does  entirely  abolish  sueh  defense.  In 
Martin  v.  Des  Moines  Edison  Light  Go.  131 
la.  at  page  735,  106  N.  W.  359,  we  say, 
arguendo,  while  speaking  to  the  question  of 
pleading  with  reference  to  burden  of  proof, 
and  as  to  what  must  be  affirmatively  pleaded, 
that  the  expression  ''risks  naturally  incident 
to  or  inherent  in  the  emplojrment"  excludes 
the  idea  of  negligence.  But  in  the  same  case, 
at  page  736,  we  do  recognlase  that,  where  one 
remains  in  service  after  he  knows,  or  ought 
to  know,  his  dangers,  and  does  so  without 
promise  of  remedy,  this,  also,  constitutes  an 
"assumption" — that  of  assuming  the  master's 
negligence — which  bars  recovery. 

[262]  In  Webb's  Pollock  on  Torts  (En- 
larged American  Edition)  page  195,  it  is 
said  it  does  not  follow  that  a  man  is  negligent 
or  imprudent  because  he  chooses  to  encounter 
a  risk  which  he  knows  and  appreciates,  but 
if  he  does  voluntarily  run  the  risk,  he  cannot 
complain  afterwards — ^which  is  another  way 
of  saying  that  one  who  goes  into  an  employ- 
ment knows,  or  may  learn,  that  among  its 
inherent  risks  are  things  which  greater  care 
on  part  of  the  master  might  prevent,  and 
that,  therefore,  the  defense  of  assumption  of 
risk  is  not  wholly  based  on  the  claim  that 
without  such  defense  the  master  would  be 
held  when  in  no  degree  at  fault.  3  Labatt, 
Sec.  1288,  page  3616,  asserts  that  the  older 
authorities  construe  the  words  "assumed  risk"' 
to  cover  the  defense  of  contributory  neglect 
as  well  as  that  of  a  contractual  assumption 
of  risk,  and  that  this  is  the  correct  theory. 

Assumption  of  risk,  waiver,  and  contribu- 
tory negligence  have  been  treated  as  inter- 
changeable in  Alabama — ^Eureka  Co.  ▼.  Bass, 
81  Ala.  200,  8  So.  216,  60  Am.  Rep.  152; 
and  so  of  Donahue  v.  Enterprise  R.  Co.  32 
S.  C.  299,  11  S.  E.  95,  17  Am.  St  Rep.  854; 
and  also  of  Missouri — see  Thorpe  v.  Missouri 
Pac.  R.  Co.  89  Mo.  660,  2  S.  W.  3,  58  Am. 
Rep.  120;  Alcorn  v.  Chicago,  etc.  R.  Co. 
108  Mo.  81,  18  S.  W.  188;  Bender  v.  St. 
I^uis,  etc.  R.  Co.  137  Mo.  240,  37  S.  W. 
132. 

In  Schlemmer  v.  Buffalo,  etc.  R.  Co.  205 
U.  S.  1,  27  S.  Ct.  407,  51  U.  S.  (L.  ed.)  681, 
the  doctrine  is  put  upon  peculiar  groiud — 
in  effecl,  that,  when  the  servant  assumes  the 
inherent  risk,  he  may  not  recover,  because 
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BO  assuming  is  a  species  of  negligence  on  his 
part;  that  the  assumption  in  the  broad  sense 
"obviously  shades  into  negligence  as  common- 
ly understood,"  and  that  "the  preliminary 
conduct  of  getting  into  the  dangerous  em- 
ployment or  relation  is  said  to  be  accomp- 
lished by  the  assumption  of  the  risk."  Tlie 
same  case  indicates  strongly  that  there  is 
little  substantial  difference  between  this  as- 
sumption and  contributory  negligence,  and 
the  text  of  law  writers,  and  the  reports,  are 
full  of  positive  declarations  that  the  two  are 
practically  interchangeable. 

In  Greef  v.  Brown,  7  Kan.  App.  394,  51 
Pac.  926,  assumption  [263]  of  risks  is  spoken 
of  as  being  "a  species  of  contributory  neg- 
ligence." A  long  line  of  decisions  in  Wiscon- 
sin, commencing  with  Nadau  v.  White  River 
Lumber  Co.  76  Wis.  120,  43  N.  W.  1135, 
20  Am.  St.  Rep.  29,  and  ending  with  Willette 
V.  Rhinelander  Paper  Co.  145  Wis.  537,  130 
N.  W.  853,  accept  the  theory  that  assumption 
of  risks  is  "a  form  of  contributory  negli- 
gence." In  re  Opinion  of  Justices,  209  Mass. 
607,  96  N.  £.  308,  is  not  an  authority  either 
way.  It  is  therein  held  to  be  a  valid  statute 
which  enacts  that  it  shall  be  no  defense  that 
the  emf^loye  was  negligent.  That  is  not  a 
provision  that  the  master  must  pay,  though 
wholly  free  from  fault,  but  that  he  must  do 
BO  although  the  servant  be  in  fault.  The 
statute,  in  effect,  takes  away  the  defense  of 
contributory  negligence.  It  is  manifest  that 
it  does  not  fix  absolute  liability  on  the  master 
because  both  master  and  servant  may  have 
been  negligent.  It  is  a  defense  with  the 
servant's  negligence,  and  not  the  entire  free- 
dom of  fault  on  part  of  the  master,  which  the 
Massachusetts  statute  deals  with. 

If  assuming  the  risk  amounts  to  contribu- 
tory negligence,  it  cannot  be  that  it  assumes 
only  that  for  which  the  master  is  blameless, 
because  there  cannot  be  contributory  negli- 
gence unless  there  be  negligence  to  contribute 
to. 

We  say,  in  Miller  v.  White  Bronze  Monu- 
ment Co.  141  la.  at  712,  18  Ann.  Cas.  957, 
118  N.  W.  518,  that  ''of  course,  facts  showing 
contributory  negligence  may  also  prove  as- 
sumption of  risk."  We  say  in  the  same  case 
that  "assumption  of  risk  is,  in  effect,  a  waiv- 
er of  defects  and  dangers,  and  a  consent  on 
the  part  of  the  employe  to  assume  them." 
And  that  "this  consent  is  held  to  take  away 
the  injurious  character  of  defendant's  act  and 
is  bottomed  on  the  old  maxim.  Volenti  nan 
/i*  injuria — that  to  which  a.  party  assents  is 
no  wrong."  Substantially,  this  is  the  holding 
of  Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
(Eng.)  685,  and  in  Rase  v.  Minneapolis,  etc. 
B.  Co.  107  Minn.  260,  120  N.  W.  360,  21 
L.RA.(N.S.)   138. 

In  Yarmouth  v.  France,  L.  R.  19  Q,  B. 
(Blng.)  647,  it  is  said  that,  before  the  Em- 
ployer's Liability  Act,  there  was  this  condi- 


tion in  the  act  of  hiring:  that  if  there  was 
a  defect  in  tlie  premises  or  machinery  which 
was  open  and  •palpable,  whether  the  [264] 
servant  actually  knew  it  or  not,  he  accepted 
the  employment  subject  to  the  risk,  and  "that 
is  the  doctrine  which  is  embodied  in  tlie 
maxim."  In  Mad  River,  etc.  R.  Co.  v.  Barber, 
6  Ohio  St.  541,  67  Am.  Dec.  312,  it  is  laid 
down  tnat  "If  the  agent  or  employe  waived 
the  omission  of  duty  on  the  part  of  the  em- 
ployer he  takes  the  risk  upon  himself,  and 
if  damaged,  he  must  abide  by  the  maxim." 
In  Schlemmer's  ease,  205  U.  S.  1,  27  S.  Ct. 
407,  51  U.  S.  (L.  ed.)  681,  it  is  said  that 
in  this  class  of  cases  the  risk  is  said  to 
be  assumed  because  a  person  who  freely  and 
voluntarily  encounters  it  has  only  himself 
to  thank  if  harm  comes,  and  that  this  hold- 
ing is  a  recognition  of  a  general  principle  of 
the  law. 

Mr.  Labatt,  in  Vol.  5  of  his  work  (2d  ed.) 
Sec.  1089,  states  that  the  principle  embodied 
in  the  maxim  is  recognized,  and  will  preclude 
recovery  in  circumstances  appropriate  for  its 
application ;  and  the  following  cases  hold  that 
the  maxim  is  to  be  regarded  as  the  embodi- 
ment of  a  comprehensive  principle  of  which 
the  servant's  contractual  assumption  of  com- 
mon risk  is  one  application :  Gibson  v.  Pacific 
R.  Co.  46  Mo.  163,  2  Am.  Rep.  497;  Louis- 
ville, etc.  R.  Co.  V.  Conroy,  63  Miss.  562, 
66  Am.  Rep.  835;  Devitt  v.  Pacific  R.  Co. 
50  Mo.  302;  Mundle  v.  Hill  Mfg.  Co.  86  Me. 
400,  30  Atl.  16;  Fitzgerald  v.  Connecticut 
River  Paper  Co.  155  Mass.  155,  29  N.  E. 
464,  31  Am.  St.  Rep.  537;  Creswell  v.  Wil- 
mington, etc.  R.  Co.  2  Penn.  (Del.)  210,  43 
Atl.  629. 

And  in  Choctaw,  etc.  R.  Co.  v.  Jones,  77 
Ark.  367,  7  Ann.  Cas.  430,  92  S.  W.  244, 
4  L.R.A.(N.S.)  837,  it  is  held  that  the  defense 
of  assumed  risk  comes  within  the  principle 
expressed  by  the  maxim. 

Some  of  the  cases  put  it  on  the  ground 
that  it  is  a  contract  in  the  nature  of  a 
waiver  in  advance  of  damages  that  may  ac- 
crue. 

Very  many  cases  hold  that  this  so-called 
assumption  of  risk  inheres  in  the  contract  of 
employment.  Martin  v.  Des  Moines  Edison 
Light  Co.  131  la.  724,  106  N.  W.  359,  117 
Am.  St.  Rep.  439;  Miller  v.  White  Bronze 
Monument  Co-.  141  la.  at  712,  18  Ann.  Cas. 
957,  118  N.  W.  518;  8  Thompson's  Commen- 
taries on  Law  of  Negligence,  White's  Supple- 
ment, Sec.  4608;  Lovell  v.  De  Bardelaben 
Coal,  etc.  Co.  90  Ala.  13,  7  So.  756;  Faulk- 
ner V.  Mammoth  Min.  Co.  23  Utah,  437,  66 
Pac.  799;  Smith  v.  Baker  [265]  [1891]  A.  C. 
(Ehg.)  325,  355,  per  Lord  Watson;  Thomas 
V.  Quartermaine,  L.  R.  18  Q.  B.  (Eng.)  685; 
Yarmouth's  case,  supra. 

In  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
495,  61  C.  C.  A.  477,  63  L.R.A.  661,  the 
syllabus  written  by  the  circuit  judge  asserts 
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that  it  rests  on  contract;  the  opinion  rests 
it  upon  contract,  and  upon  r>olenH  non  fii 
injuria,  and  in  Glenmont  Lumber  Co.  v.  Roy, 
12G  Fed.  524,  61  C.  C.  A.  506,  the  same  judge 
rests  it  on  the  "right  to  contract;"  and  see 
Xarramore  v.  Cleveland,  etc.  R.  Co.  96  Fed. 
298,  37  C.  C.  A.  499,  48  L.R.A.  68,  as  con- 
strued in  Grcon  v.  Western  American  Co. 
30  Wash.  87,  70  Pac.  at  314,  315,  left  column. 
On  the  other  hand,  it  is  held  that  the  doc- 
trine is  not  based  on  contract.  Rase  v. 
Minneapolis,  etc.  R.  Co.  107  Minn.  260,  120 
N.  W.  360,  21  L.R.A.(N.S.)  138;  Denver,  etc. 
R.  Co.  V.  Norgate,  141  Fed.  247,  253,  5  Ann. 
Cas.  448,  72  C.  C.  A.  365,  6  L.R.A.(N.S.) 
981 ;  Choctaw,  etc.  R.  Co.  v.  McDade,  191  U. 
S.  64,  24  S.  Ct.  24,  48  U.  S.  (L.  ed.)  96; 
Texas,  etc.  R.  Co.  v.  Archibald,  170  U.  S.  665, 
18  S.  Ct.  777,  42  U.  S.  (L.  ed.)  1188;  Central 
Vermont  R.  Co.  v.  Bethune,  206  Fed.  868,  124 
C.  C.  A.  628;  Wordcn  v.  Gore-Meenan  Co. 
83  Conn.  642,  78  Atl.  422. 

We  say,  in  Martin  v.  Chicago,  etc.  R.  Co. 
118  la.  at  151,  91  N.  W.  1034,  96  Am.  St, 
Rep.  371,  59  L.R.A.  698,  that  as  to  whether 
one  who  undertakes  work  with  knowledge 
that  his  employer  is  ignoring  the  ordinance 
and  continues  at  work  without  complaint,  af- 
ter ascertaining  this,  assumes  the  risk  of  the 
danger  incident  to  this  violation,  the  au- 
thorities are  in  sharp  conflict;  that  those 
holding  that  such  a  risk  is  never  assumed  go 
on  the  theory  that,  as  an  assumption  of  risk 
is  based  on  an  implied  contract,  it  would  be 
opposed  to  sound  public  policy  to  prevent  one 
to  agree  in  advance  to  a  violation  of  a  statute 
or  city  ordinance;  that  others  say  assump- 
tion of  risks  in  a  term  of  the  contract  of 
employment  by  which  the  servant  agrees  that 
dangers  of  injury,  obviously  incident  to  the 
discharge  of  the  servant's  duty,  shall  be  at 
the  servant's  risk;  that,  on  this  theory,  no 
right  of  action  arises  for  the  servant  at  all; 
because,  under  the  terms  of  the  employment, 
the  master  violates  no  legal  duty  to  the  serv- 
ant in  failing  to  protect  him  from  dangers 
the  risk  of  which  he  agreed  expressly  to  as- 
sume; and  that,  therefore,  [266]  the  master 
is  not  guilty  of  actionable  negligence  towards 
the  servant. 

Again,  it  is  supported  on  certain  grounds 
urged  in  economic  theories,  and  at  other 
times  is  imputed  because  of  a  conception  of 
justice  and  convenience. 

Now  it  is  clear  to  demonstration  that, 
whensoever  it  is  held  that  the  defense  of  as- 
sumption of  risk  is  based  on  the  doctrine 
that  an  injury  is  not  done  to  the  willing,  and 
that  to  which  a  person  assents  is  not 
esteemed,  in  law,  an  injury,  or  that  it  pre- 
sents the  defense  of  contributory  negligence, 
or  is  held  to  be  something  other  than  a  claim 
that  the  master  is  wholly  free  from  fault, 
the  defense  is  not  rested  upon  the  assertion 


that  the  master  is  free  from  f^ult,  but  ffasi 
the  servant  made  a  venture  with  his  eyes 
open  to  its  possibilities,  and  mast  not  eom- 
plain  of  what  results  therefrom. 

The  foregoing  all  tends  to  demonstrate  that 
the  defense  of  assumption  of  inherent  risks 
has  been  put  upon  so  many  bases  as  that, 
where  the  legislature  expressly  provides  meth- 
ods for  controverting  whether  the  master  was 
shown  to  be  wholly  blameless,  we  should  not 
impute  to  it  a  construction  that  the  defense 
of  assuming  risks  inherent  to  an  employment 
is  equivalent  to  a  claim  that  an  injury  was 
due  to  no  fault  of  the  master.  We  should 
not  impute  this  construction  unless  no  other 
is  possible.  So  far  from  finding  this  to  be 
the  situation,  we  think  everything  indicates 
that  no  such  definition  of  the  defense  was  in 
the  legislative  mind  when  it  enacted  the 
legislation  now  in  hearing. 

0. 

There  is  an  additional  and  thoroughly  well 
established  and  fortified  line  of  reasoning  up- 
on which  we  must  reach  the  same  oonelusion; 
and  that  is,  that  the  courts  should  never  give 
construetion  to  a  statute  which  wiM  render 
it  unconstitutional^  or  which  may  even  create 
serious  doubts  as  to  constitutionality,  if  any 
other  construction  be  possible,  within  the 
bounds  of  reason. 

[267]  It  is  possible  to  elaim  that  the  right 
to  make  the  master  absolutely  liable  is  recog- 
nized in  Sexton  y.  Nenvark  Dist  Tel.  Go.  84 
N.  J.  L.  8d,  86  Atl.  461,  and  Chicago  v. 
Sturges,  222  U.  6.  313,  Ann.  Cas.  1913B 
1349,  32  S.  Ot  92,  66  U.  8.  (L.  ed.)  215.  For 
the  purposes  of  the  argument,  we  may  concede 
that  these  cases  so  hold,  but  the  overwhelm- 
ing preponderance,  in  numbers  at  least,  is 
to  the  eontrary. 

In  the  Nitro-glycerine  ease,  16  Wall.  624, 
«1  U.  S.  (L.  ed.)  206,  the  plaintiff,  wiw 
was  the  common  landlord  of  the  defendants 
and  other  tenants,  sought  to  hold  the  defend- 
ants Hable  for  damages  occasioned  to  the 
premieee  occupied  by  the  other  tenants  by 
an  explosion  of  nitro-glycerine,  which  had 
been  delivered  for  shipment  to  the  defendants 
as  common  carriers.  It  appeared  that  the 
defendants  were  innocent,  ignorant  of  the 
contents  of  the  package  containing  the  dan- 
gerous explosives,  and  that  they  were  guilty 
of  no  negligence  in  receiving  or  handling 
them.  Upon  these  facts,  the  B^derftl  Supreme 
Court  held  that  it  was  a  case  of  unavoidable 
accident,  for  which  no  one  was  legally  re- 
sponsible. 

In  Ohio,  etc.  R.  Co.  v.  Lackey,  78  HI. 
55,  20  Am.  Rep.  259,  the  question  was  wheth- 
er the  railroad  company  was  liable  under  a 
statute  which  provided  'that  eveiy  railroad 
company  running  cars  within  this  state  shall 
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be  liable  for  all  the  expense  of  the  coroner  and 
hU  inquest,  and  the  burial  of  all  persons  who 
may  die  on  the  cars,  or  who  may  be  killed 
\}y  collision  or  other  accident  occurring  to 
such  caxB>  or  otherwise."  The  act  was  held 
invalid  because  it  attached  this  liability  in 
cases  where  no  default  or  negligence  of  any 
kind  on  part  of  the  railroad  company  existed. 

To  the  same  effect  are  numerous  cases  aris- 
ing under  statutes  imposing  on  railroad  cor- 
porations absolute  liability  for  killing  or 
injuring  animals  upon  their  right  of  ways  by 
running  over  them,  which  all  hold  such  to 
effect  a  deprivation  of  property  without  dud 
process  of  law.  Jensen  v.  Union  Pac.  R.  Co. 
6  Utah  253,  21  Pac.  994,  4  L.RA.  724; 
Zeigler  v.  South,  etc.  K.  Co.  58  Ala.  594; 
Birmingham  Mineral  R.  Ga  v.  Parsons,  100 
Ala.  662,  13  So. .  602,  46  Am.  St.  Rep.  92, 
27  L.R.A.  263  ;Biclenberg  v.  Montana  Union 
R.  Co.  8  Mont.  271,  20  Pac.  [268]  314,  2 
L.R.A.  813;  Schenck  v.  Union  Pac.  R.  Co. 
5  Wyo.  430,  40  Pan.  840;  Catril  vT  Union 
Pac  R.  Co.  2  Idaho  576,  21  Pac.  416. 

And.  while  statutes  compelling  fencing  upon 
pain  of  additional  liability  are  valid,  it  is 
said  by  Black,  in  his  work  on  Constitutional 
Lew  (2d  ed.)  page  351,  that  even  such  stat- 
utes cannot  go  beyond  imposing  a  penalty  "in 
cases  where  the  fault  lies  at  the  door  of 
the  company.  If  the  law  attempts  to  make 
such  companies  liable  for  accidenta  which  were 
not  caused  by  their  negligence  or  disobedience 
of  the  law,  but  by  the  negligence  of  others,  or 
by  uncontrollable  causes,  or  does  not  give  the 
company  opportunity  to  show  these  facts  in 
its  own  defense,  it  is  void."  See  Steffen  v. 
Chicago,  etc.  R.  Co.  46  Wis.  259,  50  N.  W. 
348;  Lewis  v.  Flint,  etc.  R.  Co.  54  Mich.  55, 
19  N.  W.  744,  52  Am.  Rep.  790;  Bennett  v. 
Ford,  47  Ind.  264;  Brown  v.  Collins,  53  N. 
H.  442,  16  Am.  Rep.  372 ;  Gibbs  v.  Tally,  133 
Cal.  373,  65  Pac.  970,  60  L.R.A.  815;  Denver, 
etc.  R.  Co.  v.  Qutcalt,  2  Colo.  App.  395,  31 
Pac.  177;  South  etc.  R.  Co.  v.  Morris,  65 
Ala.  193;  Chicago,  etc.  R.  Co.  v.  Moss,  60 
Miss.  641;  Birmingham  Mineral  R.  Co.  v. 
Parsons,  100  Ala«  662,  13  So.  602,  46  Am. 
St.  Rep.  92,  27  L.R.A.  263. 

We  have  no  occasion  to  decide,  and  there- 
fore express  no  opinion  on,  whether  making 
the  master  liable  absolutely  is  within  tlie 
power  of  the  legislature.  All  we  do  is  to 
point  out  that,  in  the  light  of  the  cases 
to  which  we  have  referred,  it  was,  at  the  time 
when  the  Iowa  legislature  acted,  at  least  a 
matter  for  reasonable  difference  of  opinion 
whether  holding  the  employer  to  respond  when 
wholly  free  from  blame  is  a  valid  exercise 
of  legislative  power.  Upon  this  premise,  we 
apply  elementary  rules  of  statute  construc- 
tion, to  wit,  that  all  doubts  shall  )i)e  resolved 
in  favor  of  constitutionality  (Button  Phos- 
phate Co.  V.  Priest,  67  Fla.  370,  65  So.  282; 


Cincinnati,  etc.  R.  Oo,  y.  Clinton  County,  1 
Ohio  St.  at  85),  and  that  it  is  the  duty 
of  the  court  to  give  a  statute  such  con- 
struction, if  possible,  as  will  not  render  it 
unconstitutional.  Santo  v.  State,  2  la.  165, 
208,  63  Am.  Dec.  487 ;  State  v.  Davis  County 
Judge,  2  la-,  280;  Duncombe  v.  Prindle,  12  la. 
1;  Iowa  Homestead  Co.  v.  Webster  County, 
21  la.  221. 

[269]  "It  is  elementary  when  the  consti- 
tutionality of  a  statute  is  assailed  if  the 
statute  be  reasonably  susceptible  of  two  in- 
terpretations, by  otA  of  which  it  would  be 
luiconstitutional,  and  by  the  other  valid,  it 
is  our  plain  duty  to  adopt  that  construction 
which  will  save  the  statute  from  reasonable 
claim  that  it  is  unconstitutional."  U.  S.  v. 
Delaware^  etc.  Co.  213  U.  S.  366,  29  S.  Ct. 
627,  53  U.  S.  (L.  ed.)  836;  Knights  Templars*, 
etc.  Indemnity  Co.  v.  Jarman,  187  U.  S.  at 
205,  23  S.  Ct.  108,  47  U.  S.  <L.  ed.)  146. 

And  in  the  words  of  the  Supreme  Court  of 
the  United  States,  in  Harriman  v.  Interstate 
Commerce  Commission,  211  U.  S.  407,  29  6. 
Ct.  115,  53  U.  S.   (L.  ed.)   253: 

"If  we  felt  more  hesitation  than  we  do,  we 
still  should  feel  bound  to  construe  the  stat- 
ute not  merely  so  as  to  sustain  its  constitu- 
tionality, but  so  as  to  avoid  a  succession  of 
constitutional  doubts,  so  far  as  candor  per- 
mits." 

W^e  must  assume  that  the  legislature  had 
some  knowledge  of  the  state  of  the  case  law 
when  it  acted.  Construing  its  act  with  de- 
sire to  hold  it  valid,  we  should  further  as- 
sume that  the  law  makers  took  this  case  law 
into  consideration,  and  intended  to  avoid 
the  doubts  arising  upon  such  consideration — • 
intended  to  enact  what  was  clearly  valid 
rather  than  what  seemed  at  least  of  ques- 
tionable validity.  We  therefore  should  and 
do  hold  that,  as  the  defense  of  assuming  in- 
herent risks  of  employment  does  not  neces- 
sarily mean  assuming  injury  for  which  the 
employer  is  blameless,  and  no  other  injuries, 
and  as  holding  that  such  assumption  does 
mean  such  injuries  would  be  a  construction 
which  might  raise  doubts  as  to  the  validity 
of  the  act,  it  is  our  duty,  under  said  rules 
of  construction,  to  hold  that  the  abolition  of 
said  defense  of  assumption  did  not  enact  that 
utter  want  of  fault  on  part  of  the  employer 
is  no  defense,  and  so  make  useless  plain  and 
apparently  well-considered  provisions  of  the 
same  statute. 

It  will  not  be  out  of  place  to  repeat  here 
the  text  in  3  Labatt  (2d  Ed.)  Sec.  1186a, 
pp.  3189,  3190: 

"It  should  be  noted  that  statutes  which  in 
terms  abolish  the  doctrine  of  assumption  of 
risk  as  a  defense  go  no  further  [270]  than 
to  abolish  the  defense  where  the  servant  is 
injured  by  reason  of  the  master's  negligence. 
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and  do  not  abolish  assumption  of  risk  where 
the  master  has  not  been  negligent." 

We  are  abidingly  of  opinion  that  the  act 
did  not  abolish  the  assumption  of  risk  last 
referred  to  in  the  quotation. 

III.  In  support  of  the  claim  that  such 
absolute  liability  has  been  created  by  the  act 
in  consideration,  three  further  "arguments" 
are  urged  upon  us:  First,  "primitive"  Ger- 
man law  and  the  common  law  recognize  that 
fault  of  the  master  is  not  essential  to  recov- 
ery from  him  by  the  servant;  that  this  doc- 
trine is  still  recognized  in  our  jurisprudence; 
that,  under  respondeat  superior,  a  master 
free  from  personal  fault  must  pay  if  one  of 
his  servants  be  injured  by  the  fault  of  an- 
other; that,  in  amplification  of  these,  rail- 
roads have  quite  universally  been  held  abso- 
lutely liable  for  injury  to  passengers,  for 
damage  to  goods  carried,  and  for  fire  set  by 
their  locomotives.  Second,  we  are  told,  with 
much  elaboration,  frequently  fortified  by 
quotation  from  "Court  decisions,"  that  the 
establishing  of  absolute  liability  is  just; 
necessary  to  changed  conditions;  benefici^ 
to  both  employer  and  employeie;  a  means  of 
bettering  citizenship;  a  relief  to  the  courts 
and  the  taxpayers  who  maintain  the  courts 
and  litigants;  an  eliminator  of  perjury;  and 
by  preventing  the  loss  of  substantial  rights 
through  what  are  deemed  technicalities,  an 
agent  for  restoring  lost  confidence  in  the 
courts.  Third,  that  "an  eighteenth  century 
Constitution"  should  be  interpreted  by  some- 
thing broader  and  more  liberal  than  "an 
eighteenth  century  mind,"  should  be  con- 
strued "in  the  light  of  eighteenth  century 
conditions  and  ideals;"  and  that  any  other 
attitude  is  "to  command  the  race  to  halt  its 
progress;  to  stretch  the  state  upon  a  veri- 
able  bed  of  Procrustes." 

The  entire  argument  resolves  itself  into 
demonstrating  that  the  legislature  has  and 
has  been  held  to  have  the  power  to  create 
absolute  liability;  that  it  is  necessary  and 
salutary  that  it  should  create  it;  and  that 
the  Constitution  should  be  [271]  read  with 
progressive  and  liberal  eyes.  We  may  con- 
cede freely  that  all  this  should  have  consid- 
eration upon  the  question  of  what  a  duly 
enacted  law  is  intended  to  effect.  But,  it 
having  been  admitted,  that  prior  to  the  en- 
actment of  the  compensation  law  the  Iowa 
employer  was  not  under  this  absolute  liabil- 
ity, and  that,  if  there  is  such  liability  now, 
it  is  created  by  this  particular  enactment, 
just  how  are  all  these  considerations  relevant 
to  the  inquiry  whether  the  legislature  of 
Iowa  has  exercised  that  or  any  other  power 
in  a  particular  statute  enacted  by  it?  Iliat 
being  the  range  of  the  inquiry,  how  does  the 
fact  that  the  legislature  has  the  right  to 
make  the  change  claimed,  if  it  wishes  to,  bear 
upon  whether,  by  means  of  this  particular 
statute,  it  has  seen  fit  to  exercise  such  right? 


••The  right  of  property  rests,  not  upon  phil- 
osophical or  scientific  {peculations,  nor  upon 
the  commendable  impulses  of  benevolence  or 
charity,  nor  yet  upon  the  dictates  of  natural 
justice.  The  right  has  its  foundation  in  the 
law." 

That  can  be  made  or  changed  by  the  people, 
but  not  by  courts. 

"In  a  government  like  ours  theories  of  pub- 
lic good  or  necessity  are  often  so  plausible  or 
sound  as  to  command  popular  appro\aI,  but 
courts  are  not  permitted  to  forget  that  the 
law  is  the  only  chart  by  which  the  ship  of 
state  is  to  be  guided." 

2. 

Not  only  are  these  contentions  irrelevant, 
but  some  of  them  are  open  to  criticism  that 
goes  deeper  than  irrelevancy. 

The  rules  for  dealing  with  the  fundamental 
law  that  are  urged  upon  us  present,  in  effect, 
an  assertion  that  the  judges  of  the  present 
day  may  repeal  the  Constitution  whenever,  in 
their  opinion,  that  instrument  is  out  of  har- 
mony with  "the  light  of  twentieth  century 
conditions  and  ideals."  This  is  akin  to  the 
other  theory  that  judges  should  create  law 
whenever  convinced  that  it  is  salutary  and 
demanded  by  the  people.  [272]  The  age  of 
the  Constitution,  and  the  enlightenment  and 
progressiveness  of  the  judge  have  not  the 
slightest  bearing  upon  whether  a  legislature 
has  or  has  not  made  some  particular  thing 
into  law.  Nor  is  the  Constitution  a  public 
enemy  whom  judges  are  charged  to  disarm 
whenever  possible.  It  is  the  protector  of  the 
people,  placed  on  guard  by  them  to  save  the 
rights  of  the  people  against  injury  by  the 
-people.  To  hold  that  attack  upon  it  is  for  the 
public  good  is  to  commend  the  soldier  for 
tearing  down  the  rampart  which  enables  him 
to  sleep  in  safety.  The  age  of  the  Constitu- 
tion may  develop  conditions  which  make  it 
desirable  to  amend  it ;  until  amended,  it  is  a 
holy  covenant  which  judges  are  not  at  liberty 
to  emasculate  by  urging  a  species  of  statute 
of  limitations.  The  oath  of  the  judge  to 
support  it  has  neither  an  express  nor  implied 
exception  that  the  oath  shall  not  be  binding 
after  the  Constitution  has  been  in  existence 
for  a  stated  or  any  length  of  time.  Unless 
amended,  it  will  be  the  duty  of  the  judges 
who  serve  a  hundred  years  from  now  to  obey 
this  Constitution.  The  judge  can  give  no 
tnore  irrefragable  evidence  of  his  utter  un- 
fitness for  his  high  trust  than  that  he  allows 
his  notions  of  necessity  and  justice,  or  his 
responfiiveness  to  the  public  will,  to  influence 
him  in  determining  whether  a  law  has  been 
enacted.  And  in  no  conceivable  case  may  the 
just  judge  give  effect  to  legislation  which 
clearly  violates  the  fundamental  law.  None 
but  foresworn  judges  will  yield  in  these  to 
j^  any  degree  of  necessity  or  pressure  of  public 
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opinion,  or  disregard  the  Constitution  be- 
cause it  was  created  in  the  eighteenth  or 
nineteenth  century.  Those  who  insist  most 
strongly  that  the  courts  shall  legislate,  or 
set  aside  the  Constituion  in  a  given  way  and 
case,  will  be  the  most  clamant  in  condemning 
any  such  action  when  it  interferes  with  law 
that  they  favor. 

We  cannot  close  this  subject  with  words 
more  apt  than  those  written  by  Mr.  Justice 
Marshall,  in  concurring  with  the  decision 
which  sustains  the  validity  of  the  Wisconsin 
Compensation  Act  (Borgnis  v.  Falk  Co.  147 
Wis.  327,  133  N.  W.  209,  37  L.R.A.(N.S.) 
489): 

"The  remarks  on  the  court's  opinion  which 
may  suggest  [273]  to  some  that  a  different 
meaning  is  to  be  read  out  of  the  Constitution 
now  than  formerly;  that  it  may  have  meant 
one  thing  when  framed  and  later  another, 
and  now  be  held  diflferently,  according  to  ju- 
dicial interpretation  to  meet  social  necessi- 
ties as  recognized  by  human  instrumentali- 
ties in  the  particular  environment — ^probably 
was  not  so  intended,  but  I  sense  danger  of  a 
contrary  impression  going  out.  Such  ability 
to  bend  the  fundamental  law  in  the  name  of 
judicial  interpretation, — ^the  idea  that  an 
eighteenth  century  construction  for  an  eigh- 
teenth century  condition  may  not,  and  at  the 
hands  of  the  court  does  not  have  to,  fit  a 
twentieth  century  condition, — has  been  ad- 
vanced by  some,  but  not  significantly  at  least 
by  any  court.  On  the  contrary,  it  has  met 
with  universal  condemnation.  That  it  is 
wrong,  every  man  of  eminence  that  has  ever 
written  upon  the  subject  in  the  past,  as  well 
as  the  very  nature  of  the  case  and  the  very 
logic  and  limitations  of  judicial  interpreta- 
tion, bear  witness.  The  fertile  method  of 
dealing  with  the  Constitution  has  been  char- 
act<?rized  as  one  which  has  'furnished  a  mode 
of  argument  which  would  on  the  one  hand 
leave  the  Constitution  crippled  and  inani- 
mate, or  on  the  other  give  it  an  extent  of 
elasticitv  subversive  of  all  rational  bound- 
aj-ies.'    Story,  Constitution,  SSg." 

We  concede  freely  that  we  should  apply  any- 
thing that  is  in  the  Constitution  to  condi- 
tions now  existing,  and  that  it  was  prophetic 
enough  so  that  it  may  apply  to  what  may  not 
have  existed  when  it  was  made.  But  we 
deny  that  we  can  put  things  into  the  Consti- 
tution or  use  it  improperly  because  our  pres- 
ent needs  might  be  advantaged  by  so  doing. 

The  court  erred  in  denying  the  defense  that 
defendant  was  wholly  free  from  fault. 

Division  II. 

Having  held  that  the  act  does  not  take 
away  the  defense  that  the  master  was  wholly 
free  from  negligence,  and  that,  [274]  there- 
fore, it  cannot  be  violative  of  fundan\ental 


law  because  of  eliminating  such  defense,  it  is 
possible  that,  upon  retrail,  the  defendant  may 
have  a  verdict  upon  such  defense,  in  such 
circumstances,  we  would  ordinarily  decline  to 
consider  whether  other  features  of  the  stat- 
ute are  open  to  constitutional  objections. 
But  as  the  reluctance  of  the  courts  to  make 
inquiry  into  the  power  of  the  legislature  to 
act  is,  after  all,  a  mere  rule  of  comity  be- 
tween co-ordinate  departments  of  the  gov- 
ernment, and  as  the  parties  have  fully  argued 
all  objections  to  the  act,  and  have  expressed 
a  desire  that  the  entire  controversy  be  passed 
upon,  and  say  that  so  to  do  is  desirable  for 
the  good  of  the  public,  and  as,  owing  to  the 
full  presentation,  what  we  shall  say  cannot  be 
treated  as  obiter,  we  have  concluded  that  we 
should  not  here  insist  upon  this  rule  of  com- 
ity, and  we  proceed  to  entertain  the  entire 
submission. 

I.  There  are  some  matters  presented  which 
should  not  be  allowed  to  clog  the  disposition 
of  what  is  truly  here  for  decision. 

Both  parties  fully  present  the  questions  of 
substance  whether  the  act  is  constitutional, 
and  of  how  some  vital  parts  of  it  should  be 
interpreted.  Both  treat  the  appeal  as  a  test 
of  this  law.  In  such  circumstances,  we  must 
decline  to  pass  upon  assignments  such  as 
that  plaintiff  should  not  have  had  judgment 
because  the  petition  fails  to  show  that  he 
gave  a  required  notice,  or  show  that  he  re- 
jected the  law ;  and  because  he  does  not  plead 
that  he  was  not  intoxicated  when  injured. 
No  possible  ruling  upon  these  would  accom- 
plish, or  aid  in  accomplishing,  the  confessed 
object  of  the  appeal. 

It  is  the  tendency  of  arguments  asserting 
that  legislation  is  violative  of  constitutions 
to  be  hypercritical,  and  the  one  at  bar  is  not 
exceptional  in  this  regard.  In  this,  an  appeal 
by  an  employer,  it  is  urged  that  the  right  of 
rejection  by  the  employee  is  unduly  clogged; 
first,  because  of  the  requirements  concerning 
the  form  and  verification  of  the  notice;  and 
second,  [275]  because  the  sulficiency  of  these 
is  to  be  passed  on  by  the  commissioner  and 
the  act  is  challenged  because  Section  3  author- 
izes the  commissioner  to  return  a  rejection 
by  the  employee  if  it  fails  to  comply  in  form 
or  verification  with  the  requirements  of  the 
tract,  it  being  urged  that  this  is  power  to 
construe  contracts  against  their  terms.  And 
there  is  a  contention  that  the  act  is  void 
because  it  interferes  with  the  exclusive  juris- 
diction of  the  Federal  courts  of  action  for 
injuries  of  employees  of  railroads,  in  that 
injuries  to  such  employees  are  not  excepted 
in  the  act.  Sec.  22  of  the  act  guards  against 
this  very  interference  with  Federal  law.  But, 
in  any  view,  the  alleged  interefcreftcfe  does 
not  concern  appellant. 

If  there  is  any  sphere  within  which  a  stat- 
ute may  validly  operate,  it  should,  within 
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that  sphere,  be  made  effective  in  appropriate 
proceedings  taken  for  that  purpose.  While 
the  application  of  the  statute  in  a  particular 
case  may  violate  organic  law,  it  may  not  be 
unconstiutional  as  framed  when  limited  to 
its  proper  application.  Dutton  Phosphate  Co. 
V.  Priest,  67  Fla.  370,  65  So.  282.  The  em- 
ployer cannot  be  heard  to  urge  a  grievance 
of  the  employee  in  attacking  a  compensation 
act.  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571, 
35  S.  Ct.  167,  59  U.  S.  (L.  ed.)  364;  Jensen  v. 
Southern  Pac.  Co.  216  N.  Y.  514,  Ann.  Cas. 
1916B  276,  109  N.  E.  600,  L.R.A.1916A  403. 
As  is  said  in  Dutton's  case,  67  Fla.  370,  65 
So.  282,  attacks  upon  the  constitutionality 
of  a  statute  will  not  be  sustained  on  the 
ground  that  it  nvay  be  so  construed  as  to 
invade  private  rights  secured  by  the  Con- 
stitution, and  that  he  who  makes  the  attack 
must  show  that,  in  the  case  he  presents,  the 
effect  of  applying  the  statute  is  to  deprive 
hvm  of  a  constitutional  right. 


2. 


Workmen's  acts  and  th^  like  may  validly 
interfere  with  existing  contracts,  if  it  be  done 
by  a  proper  exercise  of  the  police  power.  See 
Chicago,  etc.  R.  Co.  v.  McGuire,  219  U.  S, 
649,  31  S.  Ct.  259,  65  U.  S.  (L.  ed.)  328; 
Philadelphia,  etc.  R.  Co.  v.  Schubert,  224 
U.  S.  603,  32  S.  Ct.  689,  66  U.  S.  (L.  ed.) 
911;  Sexton  v.  Newark  Dist.  Tel.  Co.  84  N.  J. 
L.  85,  86  [276]  Atl.  451;  State  v.  Seattle, 
73  Wash.  396,  132  Pac.  46 ;  State  v.  Creamer, 
85  Ohio  St.  349,  9^7  N.  E.  602,  39  L.R.A. 
(N.S.)  694.  But  this  is  for  consideration 
later.  And  if  acceptance  of  the  act  is  elective, 
then,  as  will  be  seen  later,  the  statute  cannot 
work  an  impairment.  Whenever  liberty  is 
left  on  whether  to  contract  at  all  (which 
(which  liberty  is  assumed  for  present  pur- 
poses), then  a  new  contract  or  a  change  in 
contract,  made  by  contract,  cannot  be  ob- 
jected to  as  an  invalid  impairment.  Of 
course,  parties  8m  jutia  and  at  liberty  can 
make  new  contracts  that  modify  or  obviate 
existing  one  without  running  counter  to  any 
constitutional  inhibition. 

It  suffices,  for  present  discussion,  that  the 
statute  at  bar  has  not  a  suggestion  that  ex- 
isting contracts  are  within  its  contemplation. 
On  the  contrary,  it  provides  expressly  that  ex- 
isting conditions  are  not  to  be  affected.  Sec- 
tion 51  iBp  that  Part  1  of  the  act  shall  take 
effect  from  and  after  July  1,  1914,  and  Parts 
2  and  3  from  and  after  July  4,  1913;  that 
if  either  serves  notice  to  reject  not  less  than 
30  days  before  July  1,  1914,  wh^i  Part  1 
takes  effect,  such  notice  shall  have  the  same 
force  and  effect  as  though  Part  1  had  taken 
effect  July  4,  1913.  Chapter  148  of  the  Acts 
of  the  Thirty-fifth  General  Assembly,  how- 
ever, enacts  tliat  the  compensation  act  shall 


not  apply  to  injuries  sustained  wKicb.  occur 
prior  to  the  times  when  the  compensation  act 
takes  effect  in  all  its  parts,  and  that  the  law 
and  procedure  in  force  at  the  time  such  in- 
jury occurs,  if  before  such  act  takes  effect  in 
all  its  parts,  shall  be  the  same  as  though 
such  act  had  not  been  enacted,  whether  the 
action  is  brought  before  or  after  the  act  takes 
effect  in  all  of  its  parts.  But  by  some  process 
of  reasoning,  not  clear  to  us,  the  conclusion 
is  reached  by  appellant  tiiat  the  statute  in 
some  way  does  impair  the  obligation  of  exist- 
ing contracts.  It  may  be  conceded,  for  pres- 
ent purposes,  that,  by  possibility,  conditions 
might  arise  in  the  application  of  the  statute 
which  would  present  the  question  whether  it 
does  impair  an  existing  contract.  It  will  be 
time  enough  to  pass  [277]  upon  the  validity 
of  the  act  as  affected  by  such  potential  case 
when  such  case  arises;  and  it  is  not  amiss 
to  say  at  this  time  that  the  courts  will  labor 
diligently  to  avoid  a  construction  which  im- 
putes to  a  statute  the  impairment  of  exist- 
ing obligations,  and  will  hold  that  that  is 
*  not  the  true  interpretation,  if  any  other  is  in 
reason  attainable.  Le^yis*  Sutherland's  Stat- 
utory Construction,  Sec.  335,  and  cases  cited- 
And  as  said  in  Button's  case,  supra,  we 
should  not  nullify  a  law  merely  because  it  is 
possible  to  construe  invalidity  into  it,  nor 
until  complaint  is  made  by  one  who  is  being 
injured  by  what  he  complains  of. 

There  is  no  limit  to  the  injection  of  aca- 
demic discussions  into  an  arraignment  of  a 
statute,  if  once  the  field  of  possibilities  mere- 
ly be  entered.  But  the  fundamental  and  jus- 
tified reluctance  of  the  judiciary  to  sit  in 
judgment  upon  the  acts  of  its  co-ordinate 
readily  accounts  for  it  that  it  is  the  well- 
settled  rule  to  indulge  in  no  such  interference 
by  theorizing  upon  strained  contingencies. 
In  the  language  of  Cincinnati,  etc.  R.  (3o.  v. 
Clinton  County,  1  Ohio  St.  at  84,  approving 
Lexington  v.  McQuillan,  9  Dana  (Ky.)  513, 
35  Am.  Dec.  159: 

"We  should  be  justly  chargeable  with  wan- 
dering from  the  appropriate  sphere  of  the 
judicial  department,  were  we,  by  subtle  elab- 
oration of  abstract  principles  and  metaphysi- 
cal doubts  and  difficulties,  to  endeavor  to 
show  that  such  a  power  may  be  questionable, 
and  on  such  unstable  and  injudicial  ground 
to  defy  and  overrule  the  public  will,  as  clear- 
ly announced  by  the  legislative  organ." 

In  Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  Ann.  Cas.  1912A  487,  31  S.  Ct.  186,  55 
U.  S.  (L.  ed.)  112,  32  L.ILA.(N.S.)  1062, 
the  court  said: 

"In  answering  that  question  we  must  be 
cautious  about  pressing  the  broad  words  of 
the  14th  Amendment  to  a  drily  ^  logical  ex- 
treme. I^Iany  laws  which  it  would  be  vain 
to  ask  the  court  to  overthrow  couVd  be  shown, 
easily  enough,  to  transgress  a  scholastic  in- 
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terpretation  of  on«  or  another  of  the  gzeat 
gnaranties  in  the  Bill  of  Rights.  They  iaor« 
or  lesa  limit  the  liberty  of  the  individual,  or 
they  diminish  property  to  a  certaiA  [278] 
eKtent^  We  have  few  seientifically  certain 
criteria  of  legislation,  and  as  it  often  is  diffi- 
cult to  mark  the  line  where  what  is  called 
the  police  power  of  the  states  is  limited  by 
the  Constitution  of  the  United  States,  judges 
should  be  slow  to  read  into  the  latter  a  nol^ 
mu8  fntUar^  as  against  the  lawmaking 
power." 

Again,  in  the  same  case,  the  court  was 
asked  whether  the  state  could  vequire  all 
oorporations  or  all  grocers  to  help  guarantee 
each  other's  solvency,  «xid  where  the  line  was 
to  drawn,  and  the  answer  was:  "The  last 
is  a  futile  (piestion.and  we  will  answer  the 
others  when  they  arise." 

We  should  consider  praetioal  experience 
as  well  as  theory  in  deciding  whether  a  given 
plan  in  fact  constitutes  a  taking  of  property^ 
or  something  das  that  is  in  violation  of  the 
Constitution.  , 

DlVISSMf  III. 

The  oonstituiionality  of  the  act  is  chal- 
lenged, speaking  in  general  termi^  because: 

1.  It  interferes  with  the  right  to  contract, 
generally,  and,  specifically,  by  fixing  a  scale 
of  compensation  to  be  madQ  l^  the  employer 
to  the  injured  employee. 

2.  It  makes  arbitrary  discriminations  by 
means  of  improper  classifications,  and  is,  so, 
improper   class   law. 

3.  It  improperly  delegates  judicial  power 
and  sobstitutes  a  hearing  and  determination 
which  is  not  due  proeess  of  law  for  the  right 
to  have  due  hearing  in  a  proper  eourt. 

4.  It  misuses  the  taxing  power  in  provid- 
ing a  system  by  which  the  employer  takes  out 
insurance  to  assure  payment  of  compensation 
to  his  employee. 

5.  On  the  whole,  it  denies  due  process  of 
law;  deprives  the  defendant  of  property  with-i 
out  due  process,  and  abridges  the  privileges 
and  immnnities  of  the  defendant  as  a  citizen 
of  the  United  States. 

I.  Section  8  prohibits  any  contract,  rule, 
regulation  or  deviee  whatsoever  that  shall 
operate  to  relieve  the  employer,  [279]  in 
whole  or  in  part,  from  any  liability  created 
by  the  act,  except  as  tiie  act  provides.  Sec- 
tion 18  is  that  every  device  by  which  the 
employee  is  to'  pay  an  insurance  premium 
against  the  compensation  provided  in  the 
act  is  null  and  void,  and  no  wages  may  be 
withheld  to  pay  such  premium,  under  penalty 
hy  fine;  and  the  employee  shall  have  no  power 
to  waive  any  provisions  of  the  act  if  thereby 
is  lesBOied  the  statute  compensation.  And 
Section  13  provides  that  the  amount  of  com- 
pensation fixed  by  the  statute  may  not.  be 
reduced  hy  contribution  from  employees. 
Ann.  Cas.  1917E. — 52. 


In  esaenee^  these  are  guards  against  con- 
tracts to  reduce  liability  for  negligence,  and, 
so  far  from  being  an  invasion  of  the  right 
to  oontract,  are  precautions  against  allowing 
the  employer  to  first  accept  the  act  and  then 
avoid  its  provisions  by  subterfuge.  It  is 
no  interference  with  the  right  to  make  agree- 
ment that  the  legislature  enacts  what  it 
thinks  will  prevent  the  breach  of  an  agree- 
ment entered  into.  What  is  taken  away  is 
not  the  right  to  bargain,  but  the  right,  by 
d^viousness,  to  break  the  bargain  made. 

Aside  from  that  the  right  to  make  eon- 
tracts  is  not  infringed  by  statutes  aimed  to 
insure  compliance  with  icontracts  entered 
into,  it  should'  not  be  claimed  at  this  late 
date  that  the  legislature  has  no  power  to  pre- 
vent contracts  between  master  and  servant 
which  fix  a  low  price  for,  and  so  stimulate, 
the  killing  and  mainung  of  men — contracts 
which  the  employee  may  feel  compelled  to 
make  to  obtain  or  retain  employment. 
•  .Section  2071  of  the  Code,  as  amended  by 
C^Lttpter  49,  Acts  of  the  Twenty-seventh  Gen- 
eral Assembly,  and  Chapter  124,  Acts,  of  the 
Thirty-third  General  Assembly,  which  is  not 
questioned,  expressly  provides  as  to  employ- 
ees of  railroads,  "No  contract  which  restricts 
such  liability  shall  be  legal  or  binding'" 
This  phase  of  the  statute  has  had  the  ap- 
proval of  this  oourt  and  of  the  Supreme  Coujrt 
of  the  United  States.  In  the  McGuire  case, 
which  was  sustained  by  the  Supreme  Court  of 
[280]  the  United  States  (219  U.  S.  649,  31  S. 
Ct.  259,  55  U.  S.  (L.  ed.)  328),  it  is  held  not 
to  be  an  inhibited  impairmont  of  contract  or 
infringement  of  the  right  to  contract^  to 
oiact  that  the  acceptance  of  the  benefits  in 
a  relief  department  shall  not  operate  as  a 
release  and  satisfaction  of  all  claims  against 
the  employing  railroad  company.  In  the 
Opinion  of  Justices,  209  Mass.  607,  96  N.  E. 
306,  it  is  ruled  that  the  l^elatujre  can  say 
that  no  agreement  by  an  employee  to  waive 
his  rights  to  compensation  under  the  Work- 
men's Compensation  Bill  shall  be  valid.  The 
Su]^eme  Court  of  the  United  States  has  held 
that  Congress  may,  with  reference  to  the 
Employers'  Liability  Act  of  April  22,  1908, 
declare^  validly,  that  any  oontract,  rule, 
regulation  or  device,  the  purpose  or  intent  of 
which  is  to  enable  the  carrier  to  exempt  it- 
self from  the  liability  therein  created,  shall 
be  void.  See  In  re  Second  Employers'  X/ia- 
bility  cases,  223  U.  S.  1,  32  S.  Ct.  169,  56 
U.  S.  (L.  ed.)  327,  38  IaR.A.(N.S.)  44. 
That  is  the  holding  of  State  v.  Clausen,  65 
Wash.  156,  117  Pac.  1101,  37  L.R.A,(N.S.) 
466,  and  of  Philadelphia,  etc.  R.  Co.  v.  Schu' 
bert,  224  U.  S.  603,  32  S.  Ct.  589,  56  U.  S. 
(L.  ed.)  911;  Philadelphia,  etc.  R«  Co;  v. 
Schubert,  supra  and  Sawyer  v.  El  Paso,  ete. 
R.  Co.  49  Tex.  Civ.  App.  106,  108  B.  W.  718, 
Bo  hold  as  to  statutes  which  declare  that  ae- 
ceptance  of  benefits  under  a  contract  of  mem- 
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bership  in  a  railway  relief  department,  and 
such  contract  of  membership,  shall  not  oper- 
ate as  a  bar  to  the  recovery  of  damages  for 
the  injury  or  death  of  an  employee,  and  that 
any  agreement  to  that  effect  is  void. 

2. 

Section  3  provides  that  if,  by  or  on  behalf 
of  the  employer,  any  request,  suggestion  or 
demand  be  made  that  an  employee  or  one 
seeking  employment  shall  exercise  his  right 
to  reject  the  act,  there  shall  arise  a  conclu- 
sive presumption  that  the  employee  or  ap- 
plicant was  unduly  influenced  to  exercise  this 
right;  that  the  rejection  made  under  such 
circumstances  shall  be  conclusively  presumed 
to  have  been  procured  through  fraud,  and 
be  null  and  void. 

Section  19  is  that  any  contract  or  agree- 
ment made  by  any  employer,  or  anyone  act- 
ing for  him,  with  any  employee  or  other 
[281]  beneficiary,  as  to  any  claim  under  the 
provisions  of  the  act,  within  twelve  days 
after  injury,  shall  be  presumed  to  be  fraud- 
ulent. 

Both  these  are  charged  to  interfere  with  the 
freedom  of  contract.  The  first,  which  makes 
fraudulent  rejection  by  the  servant,  if  in- 
fluence has  been  brought  to  bear  by  the 
employer,  is  nothing  more  or  less  than  an  ex- 
ercise of  the  right  of  public  self-defense.  As- 
suming that  there  can  be  a  valid  compensa- 
tion act,  certainly  the  legislature  may  make 
provision  against  having  the  legislative  intent 
as  to  such  act  thwarted.  To  put  the  ban 
upon  such  influences  interferes  with  no  right 
of  contract,  but  simply  heads  off  one  method 
of  evading  or  crippling  the  act.  One  under- 
lying purpose  of  the  statute  is  to  promote 
acceptance  by  the  employee.  No  valid  right 
is  infringed  by  making  taboo  the  employ- 
ment of  methods  that  might  press  the  em- 
ployee to  reject.  The  legislative  policy  with 
us  is  to  discourage  the  sale  of  intoxicating 
liquors,  and  we  have  a  statute,  the  validity 
of  which  has  not  seriously  been  questioned, 
that  if  one  obtain  the  sale  of  liquor  to  him, 
in  violation  of  law,  and  pay  therefore,  he  may 
recover  back  the  payment;  if  he  has  not  paid, 
he  mav  defeat  the  seller's  suit  for  pavment. 
No  one  thinks  these  infringe  the  right  to  con- 
tract; they  are  proper  devices  against  inter- 
ference with  the  policy  of  the  law. 

In  view  of  the  provision  that  all  agree- 
ments to  lessen  the  statute  liability  are  whol* 
ly  void,  the  provision  concerning  the  pre- 
sumption as  to  agreements  made  within 
twelve  days  after  injury  is  of  doubtful  need 
or  use.  If  such  agreement  made  within  the 
twelve  days  is  not  for  less  than  the  statute 
compensation,  the  act  does  not  cendenm  it. 
If  it  is  for  less,  said  other  provisions  make 
it  absolutely  void,  rather  than  presumptively 


fraudulent.  But  be  that  as  it  may,  it  again 
is  an  exercise  of  proper  legislative  policy  to 
guard  against  the  chance  of  obtaining  con- 
tracts unfair  to  the  employee,  at  a  time  when 
the  legislature  may  well  assume  that  his 
physical  distress  and  possible  financial  condi- 
tion make  him  unusually  [282]  amenable  to 
pressure  directed  to  a  waiver  of  his  jnst 
rights.  It  is  merely  an  attempt  to  prevent 
fraud  in  dealing  with  the  servant  at  a  time 
when,  in  all  probability,  he  is  still  under- 
going so  much  suffering  as  that  he  may  read- 
ily be  taken  advantage  of.  And,  surely,  if 
any  and  all  contracts  for  less  than  statute 
indemnity  may  validly  be  declared  void  mi 
toto,  there  can  be  no  serious  claim  made 
against  the  validity  of  one  which  does  not  of 
itself  invalidate  the  contract  (which  it  might 
lawfully  do),  but  merely  changes  the  burden 
of  proof  as  to  the  validity  of  such  contracts. 

To  now,  we  have  dealt  with  the  question 
now  in  review  as  though  there  were  no  power 
in  the  legislative  branch  to  interfere  with  the 
making  of  a  contract,  tmlees  its  making  is  in 
some  clear  sense  a  defeat  of  legislative  policy, 
exercised  in  forbidding  just  such  contract. 
Whatever  of  this  aspect  the  discussion  has 
so  far  worn  is  due  to  an  assumption  for  the 
the  sake  of  argument. 

There  is  power  in  the  legislature  to  abridge 
the  right  of  contract  in  the  exercise  of  what 
may  be  termed  the  gcmeral  power  of  com- 
munity self-defense — the  police  power — a 
power  already  herein  adverted  to. 

3. 

While  the  right  to  contract  is  a  property 
right,  like  all  other  property  rights  it  is 
^'subservient  to  the  public  welfare,"  and  may 
be  taken  by  the  state  in  a  well-directed  effort 
to  promote  the  public  welfare  by  the  exercise 
of  the  police  power.  Borgnis  ▼.  Falk  Co.  147 
Wis.  327,  133  N.  W.  209,  37  L.RA.(N.S.) 
489.  It  all  flows  from  the  old  announcement 
made  by  Blackstone,  that,  when  men  enter 
into  society,  as  a  compensation  for  the  pro- 
tection which  society  gives  to  them,  they  must 
yield  up  some  of  their  natural  rights. 

"The  14th  Amendment,  however,  does  not 
guarantee  the  oitisnn  the  right  to  make  with- 
in his  state,  either  directly  or  indirectly,  a 
contract  the  making  whereof  is  constitution- 
ally forbidden  by  the.  state.*'  Hooper  v.  Cali- 
fornia, 156  U.  S.  648,  16  S*  Ot.  207,  39  U.  S. 
(L.  ed.)  297.  [283]  The  right  is  "subject  to 
certain  limitations  whieh  the  state  may  law- 
fully impose  in  the  exercise  of  its  police  pow- 
er." Holden  v.  Hardy,  169  U.  8.  366,  18  S.  Ct. 
383,  42  U.  S.  (L.  ed.)  780.  The  liberty  of  con- 
tract is  "subject  to  the  restraints  demanded  by 
the  Safety  and  welfare  of  the  state."  St.  Louia, 
etc.  R.  Co.  w  Paul,  173  U,  S.  404,  19  S.  Ct. 
419,  43  U.  S.  (L.  oi.)  746.    To  like  effect  is 
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State  V.  Buchanan,  29  Wash.  602,  70  Pac.  52, 
92  Am.  St.  Rep.  930,  69  L.RA.  342.  "It  is 
within  the  undoubted  power  of  government  to 
restrain  some  IndiTiduals  from  all  contracts, 
as  well  as  all  indiyiduals  from  some  con- 
tracts." Frisbie  ▼.  U.  S.  167  U.  S.  160, 16  S.  Ct. 
586,  39  U.  S.  (L.  ed.)  657.  No  contract  may 
limit  the  exercise  of  the  police  power  to  the 
prejudice  of  the  general  welfare.  Butchers' 
Union  Slaughter-House,  etc.  Co.  v.  Crescent 
City  Live-Stock  Landing,  etc.  Co.  Ill  U.  S. 
746,  4  S.  Ct.  652,  28  U.  8.    (L.  ed.)   685. 

The  following  acts  have  been  sustained, 
against  objection  that  they  impinge  upon  the 
protection  of  contracts  and  of  the  right  to 
contract  afforded  by  the  Constitution  of  the 
United  States:  A  statute  fixing  minimum 
charges  for  the  storage  of  grain  and  prohibit- 
ing contracts  for  larger  ones  (Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  U.  S.  (L.  ed.)  77) ;  pro- 
hibiting  attorneys  from  contracting  for  a 
larger  fee  than  $10  for  prosecuting  pension 
claims  has  been  held  to  be  a  valid  exercise 
of  the  police  power   (Frisbie  v.  U.  S.  157  U. 

5.  160,  15  S.  Ct.  586,  39  U.  8.  (L.  ed.)  667) ; 
so  of  a  statute  making  it  unlawful  for  em- 
ployees to  work  in  laundries  between  the 
hours  of  ten  P.  M.  and  six  a.  m.  (Soon  Hii^ 
V.  Crowley,  113  U.  8.  703,  5  8.  Ct.  730,  28  U. 

6.  (L.  ed.)  1145) ;  an  act  making  it  unlaw- 
ful for  any  contractor  engaged  upon  a  work 
of  public  improvement  to  require  or  permit 
any  employee  to  work  more  than  eight  hours 
per  day  (Atkin  v.  Kansas,  191  U.  8.  207,  24 
S.  Ct.  124,  48  U.  S.  (L.  ed.)  148) ;  a  statute 
which  forbids  a  railway  employee  to  contract 
to  assume  the  risk  of  hazardous  employment 
or  unsafe  place  to  work  (Kilpatrick  v.  Grand 
Trunk  R.  Co.  74  Vt.  288,  62  Atl.  531,  93  Am. 
St.  Rep.  887 ) ;  or  contract  excluding  defense 
of  other  assumptions  of  risk   (Missouri,  etc. 
R.  Co,  V.  Bailey,  63  Tex.  Civ.  App.  296,  115 
S.  W.  601 ;  £1  Paso,  etc.  R.  Co.  v.  Alexander 
(Tex.)    117  8.  W.  927) ;  preventing  miners 
employed  at  quantity  rates  from  contracting 
for  wages  upon  the  basis  of  screened  coal, 
instead  of  the  weight  of  the  coal  as  originally 
produced  in  the  mine  (McLean  v.  [284]  Ar- 
kansas, 211  U.  8.  639,  29  R.  Ct.  206,  53  U.  8. 
(L.  ed.)  315)  ;  an  act  of  Congress  making  it 
a  misdemeanor  for  a  ship  master  to  pay  any 
part  of  wages  in  advance  (Patterson  v.  The 
British  Bark  Eudora,  190  U.  8.  169,  23  8. 
Ct  821,  47  U.  8.  (L.  ed.)  1002) ;  and  an  act 
requiring  the   redemption   in   cash   of   store 
orders  or  other  evidence  of  indebtedness  is- 
sued by  employers  in  payment  of  wages  to 
employees    (Knoxville  Iron  Co.  v.  Harbison, 
183  U.  8.  13,  22  8.  Ct.  1,  46  U.  8.   (L.  ed.) 
65).    In  McQuire  v.  Chicago,  etc.  R.  Co.  131 
la.  340,  108  N.  W.  902,  33  L.R.A.(N.S.)  706, 
(219  U.  8.  549,  31  8.  Ct.  259,  55  U.  8.    (L. 
ed.)  328).    The  police  power  sustained  a  pro- 
hibition against  reducing  liability  by  means 


ol  contractual  contribution  by  the  employee 
to  a  mutual  relief  association.  Statutes  regu- 
lating common  carriers,  pawnbrokers,  auc- 
tioneers, the  inspection  and  sale  of  food,  pro- 
viding for  mechanics'  liens,  fixing  the  age  at 
which  persons  shall  be  deemed  competent  to 
contract,  prescribing  the  from  of  promissory 
notes  for  a  patent  right,  and  the  like,  limit 
the  natural  liberty  of  contract,  but  are  uni- 
versally recognized  to  be  safely  within  the 
poliee  power. 

In  Carter  v.  Craig,  77  N.  H.  200,  Ann.  Cas. 
1914D  1179,  90  Atl.  698,  52  L.R.A.(N.8.) 
211,  there  is  sustained  an  act  imposing  a  tax 
on  property  paasing^by  deed,  grant,  sale  or 
gift  made  to  take  effect  in  possession  or  en- 
joyment after  the  death  of  the  grantor,  with 
purpose  to  prevent  the  use  of  such  convey- 
ances to  avoid  the  payment  of  taxes  on  prop- 
erty passing  by  will,  against  objection  that 
it  is  a  limitation  €fa  the  freedom  of  contract 
secured  by  the  bill  of  rights. 

In  Cunningham  v.  Northwestern  Imp.  Co. 
44  Mont.  180,  119  Pac.  654,  there  is  sus- 
tained the  right  of  the  legislature  to  pass 
laws  regulating  an  extra  hazardous  business, 
such  as  coal  mining,  and  to  provide  for  bene- 
fits in  case  of  injury  or  death,  and  this  is 
put  upon  the  ground  that  it  involves  an  in- 
tention to  reduce  economic  waste,  to  obviate 
breaches  and  dissensions  between  employers 
and  employees,  raises  the  standard  of  citi- 
zenship, lowers  the  general  burdens  of  taxa- 
tion thereby,  promotes  peace,  order  and  mor- 
als, and,  ultimately,  that  such  an  act  is  a 
proper  exercise  of  the  police  power.  .  Under 
Giozza  v.  Tiernan,  148  U.  8.  at  6&2,  13  8.  Ct. 
721,  37  U.  8.  (L.  ^.)  599,  this  reasoning 
upholds  all  enactments  which  promote  the 
health,  morals  and .  education  of  the  citizen, 
and  good  oi:der.  In  Crowley  v.  Christensen, 
137  U.  8,  £286]  86,  IX  S.  Ct.  13,  34  U.  S. 
(L.  ed.)  620,  the  police  power  is  said  to  au- 
thorize the  regulation  of  the  pursuit  ''of  any 
lawful  trade  or  business"  and  that  these 
regulations  may  be  "almost  infinite,  varying 
with  the  nature  of  the  business."  In  Mc- 
Guire  v.  Chicago,  etc.  R.  Co.  131  la.  at  360, 
108  N.  W.  902,  33  L.R.A.(N.S.)  706, 
this  court,  speaking  through  Weaver,  Judge, 
declares  that  "the  relations  between  em- 
ployer and  employee  are  and  always  have 
been  recognized  as  proper  subjects  of 
police  regulation."  In  Barbier  v.  Connolly, 
113  U.  8.  27,  5  8.  Ct.  367,  28  U.  8.  (L.  ed.) 
923,  the  police  power  is  held  to  sustain  legis- 
lation which  tends  to  '.ncrease  the  industries 
of  the  state,  develop  its  resources  and  add  to 
its  wealth  and  prosperity.  Kentucky  State 
Journal  Co.  v.  Workmen's  Compensation 
Board,  161  Ky.  662,  Ann.  Cas.  1916B  1273, 
170  S.  W.  437,  1166,  L.RA.1916A  389,  holds 
that  the  right  to  regulate  the  management  of 
industries  is  within  the  police  power,  and 
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that  workmen's  compensation  acts  are,  in  so 
far  as  they  provide  for  employers'  paying 
into  the  compensation  fund  provided  for, 
though  they  deprive  injured  employees  of  a 
jury  trial.  Judge  Brewer,  in  Kansas  Pac. 
R.  Co.  V.  Mower,  16  Kan.  573,  said  that  this 
power  is  one  "whose  necessity  and  uses  grow 
with  the  increasing  complexities  of  our  civil- 
ization and  the  increasing  diversities  in  the 
industries  and  modes  of  life."  It  extend? 
*'to  the  protection  of  the  lives,  limbs,  health, 
comfort  and  quiet  of  all  persons.**  Thorpe  v. 
Rutland,  etc.  R.  Co.  27  Vt.  140,  149,  62  Am. 
Dec.  626;  Hannibal,  etc.  R.  Co.  v.  Husen,  95 
U.  S.  465,  24  U.  S.  (L.  ed.)  627.  It  luta 
been  expressly  held  that  such  acts  as  the  one 
under  consideration  are  sustained  by  the 
police  power.  State  v.  Clausen,  65  Wash, 
156,  117  Pac.  1101,  37  L.R.A.(N.S.)  46«5 
Stoll  V.  Pacific  Coast  Steamship  Co.  205  Fed. 
160;  Jensen  v.  Southern  Pac.  R.  Co.  215 
N.  Y.  514,  Ann.  Cae.  1916B  276,  109  N.  B. 
600,  L.R.A.1916A  403. 

It  niay  not  be  doubted  that  the  exercise  o^ 
the  povt'er  must  not  be  a  mere  pretense,  and 
that  its  exercise  is  sanctioned  only  for  uses 
properly  within  the  seope  of  and  the  necessity 
for  the  exercising  the  power — and  that  is 
all  that  may  be  claimed  for  the  authorities 
that  deal  with  the  point,  such  as  Cooley,  Con- 
stitutional Limitations,  Chapter  7;  Winter 
Y.  Jones,  10  Ga.  1«6,  54  Am.  Dec.  379;  Chir 
cago,  etc.  R.  Co.  v.  Milwaukee,  97  Wis.  at 
422,  72  N.  W.  1118;  Lawton  v.  Steele,  152 
U.  S.  at  187, 14  S.  Ct.  499,  38  U.  S.  (L.  ed.) 
389;  Yick  Wo  v.  Hopkins,  [286}  118  U.  S. 
356,  6  S.  Ct.  1064,  80  U.  S.  (L.  ed.)  220; 
Henderson  v.  New  York,  93  U.  S.  259,  23  U. 
8.  (L.  ed.)  543;  Soon  Hing  v.  Crowley,  113 
U.  8.  703,  6  S.  Ct.  731,  28  U.  S.  (L.  ed.) 
1145,  and  State  v.  Dalton,  22  R.  I.  77,  46 
Atl.  284,  84  Am.  Si.  Rep.  818,  48  L.R.A. 
776. 

It  will  be  found  that  in  the  foregoing  cases 
there  were  present  laws  or  ordinances  which 
were  clearly  a  mere  attempt  to  accomplish, 
in  the  guise  of  exercise  of  the  police  power, 
objects  that  were  not  a  legitimate  exercise  of 
that  power,  or  that  the  discussion  proceeds 
upon  what  should  lie  done  when  acts  of  the 
assembly  or  ordinances  are  of  that  charadier. 
None  of  this  proves  that  ''the-  entire  chapter 
is  unconstitutional  and  Void  [inter  alia)  be- 
cause of  being  a  false  pretense  mef^y"  That 
a  duly  enacted  statute  is  a  mere  colorable  use 
of  the  police  power  is  surely  not  to  be  pre- 
sumed. On  the  contrary,  courts  will  presume 
that  such  act  is  a  legitimate  exercise  of  leg- 
islative power,  and  not  an  attempt  to  evade 
the  Constitution.  Hanly  v.  Sims,  175  Ind. 
345,  93  N.  E.  228,  94  N.  E.  401.  The  courts 
do  not  and  should  not  readily  find  that  the 
legislature  entertained  such  purpose.  In  the 
case- of  McT^an  v.  Arkanipas;  211  U.  S.  589, 


547,  29  S.  Ct.  206,  63  U.  S.  (L.  ed;)  315,  it 
is  held  that  a  statute  should  not  be  set 
aside  by  the  judiciary  tmless  it  "is  unmis- 
takably and  palpably  in  excess  of  legislative 
powers.''    It  is  said: 

"The  mere  fact  that  a  court  may  differ 
with  the  legislature  in  Its  views  of  public 
policy,  or  that  judges  may  hold  views  in- 
consistent with  the  propriety  of  the  legis- 
lation in  question,  affords  no  ground  for  ju- 
dicial interference  .  .  .  and  it  is  not 
to  be  set  aside  because  the  judiciary  may 
be  of  opinion  that  the  act  will  fail  of  its 
purpose,  or  because  it  is  thought  to.  be  an 
unwise  exertion  of  the  authority  vested  in 
the  legislative  branch  of  the  government." 

In  Lochner  y.  New  York,  198  U.  S.  45,  3 
Ann.  Cas.  1133,  25  S.  Ct.  539,  49  U.  S.  (L. 
ed.)  937,  an  act  regulating  the  hours  of 
service  of  employees  in  baking  establishments; 
in  Adair  v.  U.  S.  208  U.  S.  161,  13  Ann.  Cas. 
764,  28  S.  Ct.  277,  62  U.  S.  (L.  ed.)  436, 
an  act  prohibiting  the  discharge  of  a  servant 
because  he  is  a  member  of  a  labor  ujiion;  in 
Street  v.  Vamey  Electrical  Supply  Co.  160 
ind.  338,  66  N.  E.  896,  98  Am.  St.  Rep.  325, 
61  L.R.A.  154,  a  statute  fixing  a  minimum 
wage  of  20  craits  an  hour  to  {287]  be  paid 
to  unskill  labor  on  public  works,  were  re- 
spectively held  void;  In  cases  of  the  class 
of  Pafaner  v.  Tingle,  55  Ohio  St.  423,  45  N. 
£.  318;  Cleveland  v.  dements  Bros.  Constr. 
Co.  67  Ohio  St.  197,  65  N.  E.  885,  93  Am. 
fit.  Rep.  670,  69  L.R^.  775;  In  re  Preston, 
63  Ohio  St.  428,  59  N.  B.  101,  81  Am.  St. 
Rep.  642,  52  LJLA.  523,  and  in  State  v. 
Robins,  71  Ohio  St.  273,  2  Ann.  Cas.  4S5, 
73  N.  E.  470,  69  L.RA.  427,  it  is  held  that, 
lor  one  reason  or  another,  a  statute  impairing 
the  right  freely  to  contract  as  to  hours  of 
labor  was  unconstitutional.  In  the  Lochner 
ease,  the  decision  is  largely  controlled  by, 
if,  indeed,  it  does  not  turn  upon,  the  arbitrary 
singling  out  employees  in  a  bakery  for  the 
subject  of  the  statute.  In  Adair's  case,  the 
act  is  held  to  take  fk'om  the  employer  the 
right  to  discharge  the  employee  with  or  with- 
out reason — ^held  there  is  no  power  in  the 
legislature  to  say  he  must  not  discharge  be- 
cause the  servant  is  a  member  of  a  labor 
iimion.  In  Street's  case,  the  decision  is  that 
unskilled  labor  on  public  works  should  not 
be  singled  out  for  the  benefit  conferred  by 
the  statute,  and  that  the  legislature  may  not 
fix  a  minimum  wage.  In  all  of  them  was 
present  a  control  of  the  riglit  to  ccmtract 
without  any  election  as  to  whether  to  submit 
to  the  statute '  regulation  or  not.  Most,  if 
not  all,  of  them  involve  that  the  t)bject  of 
the  whole  act  is  not  within  the  police  power. 

The  manifest  distinction  is  that  the  Iowa 
act  leaves  both  employer  and  employee  and 
liberty  to  accept  or  reject  its  provisions,  and 
that  its  requirements  in  case  of  acceptance 
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constitute  a  pVoper  ^xerctse  of  the  police 
power — such'  exercise  of  it  m  would  sustain 
compulsory  acceptance. 

II.  It  is  charged  that  the  act  creates  im- 
proper differentiations,  because  it  is  arbitrary 
to  except  from  the  operation  of  the  act  house- 
hold or  domestic  servants,  farm  or  other  la- 
borers engaged  in  agricultural  pursuits,  and 
persons  whose  employment  is  of  a  cy'sual 
nature. 

As  to  this,  we  have  to  say,  tirst,  that  such 
excepting  has  been  quite  generally  sustained. 

On  complaint  by  a  coal  mining  company 
[283]  that  a  statute  exempts  household  or 
domestic  servants,  farm  or  other  employes 
engaged  in  agricultural  pursuits,  and  persons 
whose  employment  is  of  a  casual  nature,  and 
those  engaged  in  clerical  labor,'  it  has  been 
held  that  such  differentiation  between  parties 
in  the  class  to  which  defendants  such  as  the 
one  at  bar  belong,  and  some  or  all  of  these 
excepted  persons,  is  not  arbitrary,  but  natural 
And  justified,  and  said  that  most  laws  must, 
in  a  sense,  be  special,  and  that  strict  equality 
is  neither  necessary  nor  practically  obtainable. 
Missouri  Pac.  R.  Co.  v.  Mackey,  127  U.  8. 
205,  8  S.  Ct.  1161,  32  U.  S.  (L.  ed.)  107;  Min- 
neapolis, etc.  R.  Co.  V.  Herrick,  127  U.  S.  210, 
8  S.  Ct.  1176,  32  U.  S.  (L.  ed.)  109;  Duncan 
Y.  Missouri,  152  V.  S.  377,  14  S.  Ct.  570, 
38  U.  S.  (L.  ed.)  485;  McGuire  v.  Chicago, 
etc.  R.  Co.  131  la.  340,  108  N.  W.  90^,  33 
L.R.A.(N.S.)  706  (219  U.  S.  549,  31  S.  Ct. 
259,  264,  55  U.  S.   (L.  ed.)   328). 

As  we  view  it,  substantially  sucli  different!- 
ations  as  are  here  challenged  have  been  sus- 
tained. Dirken  v.  Great  Northern  Paper  Co. 
110  Me.  374,  Ann.  Cas.  1914D  396,  86  Atl. 
320,  sustains  exclusion  of  those  in  domestic 
service  and  those  engaged  in  agricultural  pur- 
suits; Deibeikis  v.  Link-Belt  Co.  261  111.  454, 
Ann.  Cas.  1915A  241,  104  N.  E.  211,  the 
excepting  those  engaged  in  casual  work  and 
clerical  and  administrative  employment  in  a 
branch  of  hazardous  business.  See  Borgnis 
V.  Falk  Co.  147  Wis.  327,  133  N.  W.  209,  37 
L.R.A.(yr.S.)  489;  St,  Louis  Consol.  Coal  Co. 
V.  Illinois,  185  U.  S.  203,  22  S.  Ct.  616,  46 
U.  S.  (L.  ed.)  872.  And  see  also  Soon  Hing's 
case,  113  U.  S.  703,  5  S.  Ct.  730,  28  U.  S. 
(L.  ed.)  1145;  Ives  v.  South  Buffalo  R.  Co. 
201  N.  Y.  271,  Ann.  Cas.  1912B  156,  94  N. 
E.  431,  34  L.R.A.(K.S.)  162;  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  3  Ann.  Cas.  765, 
25  S.  Ct.  358,  49  U.  S.  (L.  ed.)  643. 

We  shall  see,  presently,  that  the  power 
to  classify  is  primarily  in  the  legislature, 
that  the  courts  accord  it  the  widest  latitude 
in  performing  this  function,  and  that  a  classi- 
fication adopted  by  it  will  be  sustained  Unless 
it  is  so  palpably  arbitrary  as  that  there  in\ 
no  room  for  doubt  that  discretion  has  been 
abused  by  indulging  in  an  unjustifiable  dis- 
eriminatiott.     Certainly,  we  should  not  say 


the  legislature  discriminated  thus  in  deter^ 
mining  that  there  were  substantial  differences 
in  hazard  and  situation  between  those  within 
the  act  and  household  or  domestic  servants, 
farm  laborers  engaged  in  agricultural  [289] 
pursuits,  and  those  in  an  employment  of  a 
casual  nature.  Certainly,  such  finding  is  in 
no  view  palpably  arbitrary.  On  the  contrary, 
it  will  be  founded  to  be  the  quite  spontaneous 
belief  of  most  men  that  such  differences 
between  these  classes  exist  as  reasonably  jus- 
tify the  difference  in  treatment  exhibited  by 
the  act. 

Now,  speaking  as  to  the  employees  excluded, 
their  exclusion  is  either  the  granting  of  a 
privilege  denied  to  others  or  the  imposition 
of  a  burden  from  which  others  are  relieved. 
If  the  last,  it  suffices  that  no  excluded  person 
is  here  complaining,  and  that  appellant  has 
no  grievance  because  others  are  unfairly  treat- 
ed. 

Speaking  from  the  angle  of  those  included, 
their  inclusion  is  either  a  burden  not  placed 
on  others  or  a  privilege  not  shared  by  others. 
If  the  last,  there  is  no  grievance.  One  may 
not  well  complain  of  a  discrimination  con- 
sisting of  his  being  treated  better  than  others. 

Asuming,  for  the  time,  that  the  act  is  not 
compulsory,  then  excluding  these  certain  em- 
ployees works  discrimination  neither  against 
those  excluded  not  against  those  included.  If 
it  is  at  the  option  of  those  included  whether 
they  will  take  what  the  act  gives,  its  opera- 
tion upon  them  is  due  to  consent  on  their 
part  that  it  shall  thus  operate.  All  they 
need  to  do  to  prevent  discrimination  against 
them  consisting  of  being  included  when  others 
are  not,  is  to  reject  the  act.  The  moment  they 
reject,  they  are,  for  all  practical  purposes, 
as  much  excluded  as  those  who  are  excluded 
by  the  words  of  the  statute. 

On  the  other  hand,  there  is  nothing  in  the 
act  to  prevent  those  excluded  from  making 
contracts  by  which  they  may  have  all  that 
the  statute  gives  to  those  who  accept  it. 
There  is  nothing  in  the  statute  which  pre- 
vents a  farmer  and  his  laborer  from  entering 
into  contract  that,  if  the  laborer  be  injured 
in  the  course  of  the  employment,  the  employer 
shall  [290]  not  make  certain  defenses,  and 
that  arbitrators,  mutually  agreed  upon,  shall 
award  compensation,  in  accordance  with  the 
schedule  contained  in  this  act;  and  they  may 
resort  to  the  general  arbitration  statutes. 

If  both  those  included  and  those  excluded 
are  each  permitted  to  and  can  readily  put 
themselves  into  the  position  of  the  others, 
there  would  seem  to  be,  at  most,  a  purely 
academic  discrimination  against  either. 

2. 

Next,  we  are  asked  to  hold  that  the  statute 
contains  an  improper  classification  and  an 
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arbitrary  differentiation;  because,  as  is 
claimed,  if  employer  and  employee  both  reject, 
the  employee  none  the  less  takes  the  benefit 
of  the  act,  and  where  the  master  accepts  and 
the  employee  rejects,  the  one  who  rejects  gets 
as  mudi  as  the  one  who  accepts.  We  might 
well  dispose  of  this  contention  with  saying 
that  it  deals  with  what  is  not  in  this  case. 
But  going  beyond  that,  we  find  this  to  be 
the  situation:  Section  5  provides  that  where 
both  reject,  the  liability  of  the  employer  shall 
be  the  same  as  though  the  employee  had  not 
rejected.  But  this  does  not  stand  alone.  For 
paragraph  B  of  Section  3  provides  that,  if  the 
employee  rejects,  he  must  suffer  in  his  suit 
for  injury ;  that  the  employer  nuiy  plead  and 
rely  upon  ''any  and  all  defenses,  including 
those  at  conmion  law,  and  the  rules  and  de- 
fenses of  contributory  negligence,  assumption 
of  risk,  and  fellow  servant,"  with  certain  lim- 
itations; and  Section  10  is  that  compensation 
under  the  act  is  to  be  awarded  only  if  both 
have  done  what  amounts  to  acceptance  of  the 
act.  Construing  all  together,  it  is  found  that 
the  act  does  penalize  the  employee  who  rejects. 
That  the  penalties  imposed  upon  the  master 
and  the  servant  may  not  be  precisely  the 
same  is,  as  will  presently  be  seen,  not  vital, 
and  does  not  sustain  the  broad  assertion 
made,  that  an  arbitrary  difference  is  created 
as  to  the  consequences  of  conduct  which  is, 
in  substance,  alike. 

[291]  It  may  be  well  said,  in  passing,  that 
such  differences  as  do  exist  are  sustained  by 
the  quite  generally  accepted  doctrine  that  the 
freedom  to  contract  is  only  in  theory  enjoyed 
by  the  employee  as  fully  as  by  his  employer, 
and  that  the  police  power  may  be  invoked 
to  sustain  some  differentiations  in  favor  of 
the  employee,  on  the  theory  that  this  is  a 
method  of  protecting  him  for  the  public  good 
against  the  actual  inequality  between  him  and 
his  employer. 

3. 

While  it  is  undoubted  that  wholly  arbitrary 
classification  will  not  be  sustained,  such,  for 
instance,  as  rests  wholly  on  the  nature  of 
the  employer's  business,  when  it  should  rest 
upon  difference  in  the  nature  of  the  employ- 
ment. Cleveland,  etc.  R.  Co.  v.  Foland,  174 
Ind.  411,  91  N.  E.  594,  92  N.  E.  165; 
Indianapolis  Traction,  etc.  Co.  v.  Kinney,  171 
Ind.  612,  85  N.  E.  964,  23  L.R.A.(N.S.)  711, 
or  where  the  exaction  of  a  peddler's  license 
is  differentiated  on  whether  the  peddler  be 
or  be  not  a  veteran  of  the  Civil  War — State 
V.  Garbroski,  111  la.  496,  82  N.  W.  959,  82 
Am.  St.  Rep.  524,  56  L.R.A.  570;  or  singling 
out  from  the  general  law  of  the  state  only 
such  masters  and  servants  as  are  railroad 
employers  and  employees;  and  though  others 
are  in  like  situation, — Chicago,  etc.  R.  Co.  v. 


Westby,  178  Fed.  619,  102  C.  C.  A.  65,  47 
L.R.A.(N.S.)  97,  to  which,  however.  Son- 
smith  V.  Fere  Marquette  R.  Co.  173  Mich. 
67,  138  N.  W.  347,  356,  360,  runs  counter- 
yet  these  and  others  but  settle  tliat  no  dis- 
crimination which  is  palpably  arbitrary  and 
unreasonable  will  be  sustained  by  the  courts. 
But  we  get  nearer  to  the  question  in  hand  by 
looking  into  the  cases  in  which  confessed  dis- 
criminations have  been  sustained,  and  the 
general  rules  upon  which  courts  proceed  in 
dealing  with  differentiations  made  by  the 
legislature. 

a.  As  to  the  general  rules  applicable,  we 
find  that  in  Gundling  v.  Chicago,  177  U.  S. 
183,  20  S.  Ct.  633,  44  U.  S.  (L.  ed.)  725,  it 
is  declared  that  regulations  of  a  lawful  trade 
or  business  are  of  very  frequent  occurrence, 
and  that  '*what  such  regulations  shall  be,  and 
to  what  [292]  particular  trade,  business  or 
occupation  they  shall  apply,  are  questions  for 
the  state  to  determine,  and  their  determina- 
tion comes  within  the  proper  exercise  of  the 
police  power  by  the  state."  True,  the  same 
court  holds,  in  cases  like  that  of  Gulf,  etc. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  17  S.  Ct.  255, 
41  U.  S.  (L.  ed.)  666  (and  it  is  the  holding 
of  Jolliffe  V.  Brown,  14  Wash.  155,  44  Pac. 
149,  53  Am.  St.  Rep.  868 ) ,  that  acts  imposing 
an  attorney  fee  for  nonpayment  of  or  delay 
in  paying  claims  for  damages  to  or  over- 
charges on  freight,  stock  killed,  and  the  like, 
are  void  on  the  ground  that  consequences 
were  attached  to  nonpayment  of  debts  of 
which  a  railroad  was  guilty,  that  were  not 
attached  when  others  were.  The  reason  for 
this  seeming  conflict  in  decision  is  that  in 
these  last  the  police  power  was  not  involved. 
And  the  Supreme  Court  of  the  United  States 
has  more  recently  held  that  an  attorney  fee 
might  validly  be  exacted  for  delay  in  making 
payment  of  loss  due  to  setting  fire,  because 
such  requirement  is  an  exercise  of  the  police 
power, 

b.  It  is  not  fatal  that  the  act  does  not  in 
legal  effect  cover  the  entire  field  subject  to 
such  regulation  (Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282)  ;  or  singles 
out  a  particularly  hazardous  employment  and 
subjects  it  to  burdens  not  placed  on  other 
extra-hazardous  employments  (Cunningham. v. 
Northwestern  Imp.  Co.  44  3kiont.  180,  119  Pac 
554) ;  or  that  it  is  limited  to  employes  en- 
gaged in  extra-hazardous  work  (State  v. 
Clausen,  65  Wash.  156,  117  Pac.  1101,  37 
L.R.A.(N.S.)  466).  In  Cunningham's  case, 
supra,  it  is  held  not  to  be  an  arbitrary  dis- 
crimination that  the  act  makes  no  difference 
between  employers  who  are  careful  and  others 
who  are  or  may  be  careless.  It  does  not 
avoid  the  act  that  it  makes  differences  in  the 
measure  of  damages.  Minneapolis,  etc.  R. 
Co.  V.  Beckwith,  129  U.  S.  26,  9  S.  Ct.  207, 
32  U.  S.  (L.  ed.)  585.     An  act  as  to  closing 
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openings  in  floors  has  been  sustained,  al- 
though it  distinguished  between  buildings  in 
cities  and  buildings  in  villages  as  to  some 
requirements,  and  distinguished  between  pri- 
vate residences  and  other  structures  as  to 
the  strength  of  supports  required  for  joists. 
Chicago  Docks,  etc.  Co.  v.  Fraley,  228  U.  S. 
680,  33  S.  Ct.  715,  67  U.  S.  (L.  ed.)  1022. 
In  Field  v.  Barber  Asphalt  Pav,  Co.  194 
[293]  U.  S.  618,  24  S.  Ct.  784,  48  U.  S. 
(L.  ed.)  1142,  there  is  sustained  a  statute 
which  provides  that  a  street  improvement 
may  not  be  made  if  resident  owners  protest, 
but  fails  to  give  like  e£fect  to  protest  on 
part  of  nonresident  owners.  In  Chicago  v. 
Sturges,  222  U.  S.  313,  32  S.  Ct.  92,  66 
U.  S.  (L.  ed.)  215,  an  act  is  upheld  which 
imposed  liability  for  damage  to  property 
caused  by  mob  or  riot,  and  charging  cities 
therewith,  although  as  to  liability  for  like 
acts  done  in  a  village  or  incorporated  town, 
the  county,  instead  of  the  village  or  town,  is 
made  responsible.  And  in  Gcntsch  v.  State, 
71  Ohio  St.  151,  72  N.  E.  900,  a  statute  for 
keeping  open  polls  which  provided  different 
hours,  making  the  distinction  rest  on  a  popu- 
lation of  more  than  300,000,  is  held  not  to 
be  class  legislation,  though  there  were  but 
two  cities  of  that  size  in  the  state — and  we 
have  affirmed  tlie  same,  in  effect. 

In  W.  W.  Cargill  Co.  v.  Minnesota,  180  U. 
S.  452,  21  S.  Ct.  423,  45  U.  S.  (L.  ed.)  619, 
a  law  was  sustained  which  required  a  state 
license  of  owners  of  elevators  on  railway 
right  of  ways,  and  not  of  owners  of  elevators 
not  so  situated.  As  said  iu  Missouri  Pac. 
R.  Co.  V.  Mackey,  127  U.  S.  205,  8  S.  Ct.  at 
1163,  32  U.  S.  (L.  ed.)  107,  it  is  simply  a 
question  of  legislative  discretion  whether 
the  same  liability  shall  be  applied  to  carriers 
by  canal  and  stage  coaches  and  to  persons 
using  steam  in  manufacturers. 

c.  When  legislation  proceeds  under  any  ex- 
press power,  say,  to  regulate  the  removal  of 
causes,  the  discretion  in  applying  the  power 
and  in  excepting  from  the  application  of  the 
statute  is  of  the  widest.  McChesney  v.  Illi- 
nois Cent.  K.  Co.  197  Fed.  85,  86.  And  so 
of  an  exercise  of  the  police  power.  Button 
Phosphate  Co.  ▼.  Priest,  67  Fla.  370,  65  So. 
282.  So  there  was  sustained  the  singling  out 
railroads  for  a  prohibition  against  letting 
Johnson  grass  or  Russian  thistle  go  to  seed. 
Missouri,  etc.  R.  Co.  v.  May,  194  U.  S.  267, 
269,  24  S.  Ct.  638,  48  U.  S.  (L.  ed.)  971. 
And  so  of  a  law  confining  what  shall  con- 
stitute  a    certain    misdemeanor    to    acts    of 

•women  between  the  ages  of  15  and  30.    People 
▼.  Coon,  67  Hun  523,  625,  22  N.  Y.  S.  865, 

d.  It  is  not  controlling  that  some  inequality 
may  be  occasioned.,  liuisville,  etc.  R.  Co. 
V.  Melton,  218  U.  S.  36,  30  S.  Ct.  676,  54 
t'.  S.  (L.  ed.)  921;  [294]  Merchants',  etc. 
Bank  v.  Pennsylvania,  167  U.  S.  461,  17  S. 


Ct.  829,  42  U.  S.  (L.  ed.)  236;  Missouri  Pao. 
R.  Co.  V.  Alackey,  127  U.  S.  205,  8  S.  Ct. 
1161,  32  U.  S.  (L.  ed.)  107.  And  Mr.  Justice 
Brewer  said,  in  Atchison,  etc.  R.  Co.  ▼.  Mat- 
thews, 174  U.  S.  96,  106,  19  S.  Ct.  609,  43 
U.  S.    (L.  ed.)    909: 

''Indeed,  the  very  idea  of  classification  is 
that  of  inequality,  so  that  it  goes  without 
saying  that  the  fact  of  inequality  in  no  man- 
ner determines  the  matter  of  constitutional- 
ity." 

No  rigid  equality  is  required,  and  wide 
latitude  by  the  courts  is  permitted  is  the 
discretion  and  wisdom  of  the  legislature. 
Hayes  v.  Missouri,  120  U.  S.  68,  7  S.  Ct.  350, 
30  U.  S.  (L.  ed.)  578;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  237,  10  S.  Ct. 
533,  33  U.  S.  (L.  ed.)  892;  Orient  Ins.  Co. 
V.  Baggs,  172  U.  S.  657,  19  S.  Ct.  281,  43 
U.  S.  (L.  ed.)  552;  Sonsmith  v.  Pere  Mar- 
quette R.  Co.  173  Mich.  57,  138  N.  W.  356, 
360;  Button  Phosphate  Co.  v.  Priest,  67  Fla. 
370,  65  So.  282. 

e.  It  suffices  if  the  differentiation  "is  prac- 
ticable,"— Orient  Ins.  Co.  v.  Daggs,  supra, — 
and  if  the  classification  and  discrimination  is 
"judicious"— State  v.  Powers,  38  Ohio  St.  54, 
63. 

While  not  without  limit,  there  are  inhibited 
only  "clear  and  hostile  discriminations 
against  particular  persons  and  classes,  espe- 
cially such  as  are  of  an  unusual  character, 
unknown  to  the  practice  of  our  governments." 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  supra. 
Laws  exhibiting  differentiations  are  not  re-. 
viewable  unless  "palpably  arbitrary"  (Orient 
Ins.  Co.  V.  Daggs,  supra)  ;  are  "purely  fanci- 
ful and  arbitrary"  (Mathison  v.  Minneapolis 
St.  R.  Co.  126  Minn.  286,  148  N.  W.  71, 
L.R.A.1916D  412) ;  wholly  without  a  reason- 
able or  practical  basis  (Button's  case,  67  Fla. 
370,  65  So.  282 ) ;  "so  manifest  as  to  leave  no 
room  for  reasonable  doubt"  (Sexton  v.  New- 
ark Bist.  Tel.  Co.  84  N.  J.  L.  85,  86  Atl. 
451).  The  courts  have  no  right  to  interfere 
unless  the  classification  made  is  so  clearly 
arbitrary  as  to  be  violative  of  constitutional 
rights  (Cunningham's  case,  44  Mont.  180, 
119  Pac.  554) ;  may  interfere  only  if  it  is 
arbitrary  to  unreasonableness  and  unjustly 
discriminative  (Button  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282,  283)  ;  or 
where  it  is  the  plainly  evinced  legislative  pur- 
pose to  make  unjust  discrimination,  or  a  false 
and  unnatural  classification  has  been  resorted 
to  for  the  purpose  of  giving  a  special  law 
[295]  the  appearance  of  a  general  one,  with 
intent  to  evade  some  constitutional  limitation 
(Cincinnati  St.  R.  Co.  v.  Horstman,  72  Ohio 
St.  93,  107,  73  N.  E.  1075). 

In  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S. 
571,  35  S.  Ct.  at  169,  69  U.  S.  (L.  ed.)  364, 
speaking  to  a  classification  under  which  cer- 
tain defenses  were  left  those  who  employed 
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less  than  five,  and  taken  from  those  who 
employed  more  than  five,  the  SupVeme  Court 
of  the  United  States  said : 

**Thi8  court  has  many  times  affirmed  the 
general  proposition  that  it  is  not  the  purpose 
of  the  14th  Amendment  in  the  equal  protec- 
tion clause  to  take  from  the  states  the  right 
and  power  to  classify  the  subjects  of  leg- 
islation. It  is  only  when  such  attempted 
classification  is  arbitrary  and  unreasonable 
that  the  court  can  declare  it  beyond  the  leg- 
islative authority.  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  [220  U.  S.  61,  Ann.  Cas.  1912C 
160]  31  S.  Ct.  337  [55  U.  S.  (L.  ed.)  369] 
and  previous  cases  in  this  court  cited  on  page 
79.  Tliat  a  law  may  work  hardship  and  in- 
equality is  not  enough.  Many  valid  laws, 
from  the  generality  of  their  application, 
necessarily  do  tliat,  and  the  legislature  must 
be  allowed  a  wide  field  of  choice  in  determin- 
ing the  subject-matter  of  its  laws,  what  shall 
come  within  them,  and  what  shall  be  exclud- 
ed." 

In  Gundling'8  case,  177  U.  S.  183,  20  S. 
Ct.  633,  44  U.  S.  (L.  ed.)  725,  the  same 
court  says: 

"Unless  tlie  regulations  are  so  utterly  un- 
reasonable and  extravagant  in  their  nature 
and  purpose  that  the  property  and  personal 
rights  of  the  citizen  are  unnecessarily,  and 
in  a  manner  wholly  arbitrary,  interfered  with 
or  destroyed  without  due  process  of  law, 
they  do  not  extend  beyond  the  power  of 
the  state  to  pass,  and  they  form  no  subject 
for  Federal  interference." 

It  is  an  elementary  principle  in  determin- 
ing the  constitutionality  of  a  statute  that  any 
reasonable  doubt  must  be  solved  in  favor 
of  the  legislative  action.  Gates  v.  Brooks, 
59  la.  610,  6  N.  W.  505,  13  N.  W.  640.  The 
violation  of  the  Constitution  should  be  clear 
and  apparent  before  the  act  may  be  declared 
void.  Reed  v.  Wright,  2  G.  Greene  (la.)  15. 
The  power  to  set  aside  a  law  is  not  to  be  re- 
sorted to  unless  the  case  be  clear,  decisive 
and  unavoidable.  [296]  Santo  v.  State,  2  la. 
165,  208,  63  Am.  Dec.  487;  McCormick  v. 
Rusch,  15  la.  127,  83  Am.  Dec.  401.  It  must 
be  a  case  of  clear,  and  plain  and  palpable 
conflict  with  the  Constitution.  Central  Iowa 
R.  Co.  V.  Board  of  Sup'r,  67  la.  199,  25  N.  W. 
128.  Only  when  the  conflict  is  so  clear,  pal- 
pable and  plain  as  to  leave  no  doubt  of  the 
invalidity  of  the  statute  in  the  judicial  mind. 
Morrison  v.  Springer,  15  la.  304;  Burlington, 
etc.  R.  Co.  V.  Dey,  82  la.  312,  48  K  W.  98, 
31  Am.  St.  Rep.  477,  12  L.R.A.  436.  When 
the  statute  is  clearly,  palpably,  plainly  and 
beyond  reasonable  doubt  in  conflict  with  the 
Constitution.  Stewart  v.  Polk  County,  30 
la.  9,  1  Am.  Rep.  238. 

Surely,  the  excepting  from  the  act  said 
employes,  and  the  claimed  difTerence  in  con- 
sequences attaching  respectively  to  rejection 


and  acceptance  by  master  and  servant,  are 
not  so  manifestly  and  palpably  arbitrary,  and 
such  misuse  of  the  conceded  power  to  classify, 
as  that  we  should  hold  the  statute  void  on 
account  to  these  differentiations. 

III.  Section  42  of  the  act  provides  that 
every  employer,  subject  to  its  provisions,  shall 
insure  his  liability  thereunder  in  some  organi- 
zation approved  by  the  State  Department  of 
Insurance,  and  various  provisions  go  into 
detail  as  to  this  and  also  supervision  and  reg- 
ulation of  taking  and  maintaining  such  insur- 
ance. Still  other  provisions  afford  methoda 
by  which  the  insurance  can  be  carried  by 
mutual  arrangement  by  the  employer  and  em- 
ploye, or  under  which  the  employer  may 
carry  his  own  risk;  and  there  are  various 
r^ulations  and  supervisions  of  these  other 
arrangements  for  carrying  insurance,  for  ter- 
minating such  arrangements,  and  the  like. 

The  act  in  these  regards  is  challenged,  first, 
in  a  loose  way,  for  so  interfering  with  the 
right  to  contract — more  specifically  because 
Section  45  denies  to  employers  the  right  to 
elect  what  plan  of  insurance  they  will  use; 
and  lastly,  again  rather  loosely,  it  is  urged 
that  the  entire  insurance  scheme  of  the  act 
operates  as  an  unauthorized  use  of  the  taxing 
power — is,  in  effect,  a  tajc  levied  upon  the 
[297]  employer  to  assure  payment  for  in- 
juries sustained  by  his  employee. 

It  will  be  noticed  that  the  condition  pre- 
cedent is  that  such  insurance  shall  be  main- 
tained by  "every  employer,  subject  to  the 
provisions  of  this  act."  (Sec.  42.)  While 
this  clearly  shows  that  no  employer  is  com- 
pelled to  insure  unless  he  has  accepted,  and 
thus  become  subject  to,  the  act,  we  shall, 
for  present  purposes,  deal  with  this  point  as 
though  such  employers  as  are  named  in  the 
act  were  compelled  thereby  to  perfect  and 
maintain  such  insurance. 

Concede,  for  the  sake  of  argument,  that 
this  part  of  the  statute  works  a  taxation  of 
the  employer.  Is  there  any  fundamental  ob- 
jection to  such  a  tax  as  this?  It  is  undoubted 
that  the  taxing  power  may  not  be  used  as 
a  subterfuge  to  accomplish  that  which  is  not 
legitimately  for  the  taxing  power ;  undoubted 
that  its  exercise,  no  matter  in  what  form, 
can  be  sustained  only  where  the  exaction  is, 
in  the  sense  of  the  law,  for  a  public  use.  As 
is  not  unusual,  the  difficulty  is  not  in  ascer- 
taining the  rule,  but  in  applying' it.  Why 
have  such  statutes. as  this  being  upheld  as 
not  being  violative  of  the  due  process  clause, 
and  upheld  generally?  ^-^ 

A  compulsory  insurance  law  to  provide 
workmen's  compensation  by  the  method  of 
insuring  in  a  state  fund  has  been  sustained 
in  the  Clausen  case,  65*Wa8h.  156,  117  Pac. 
1101,  37  L.Rjl.(N.S.)  466,  against  the  ob- 
jection that  it  was  violative  of  the  due  process 
clause  of  the  Federal  Constitution,  and  sua- 
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tained  as  being  a  reasonable. police  regulation. 
What  amounts  to  a  compulsory  tax,  akin  in 
principle  to  the  taxation  involved  here,  la 
upheld  by  the  Supreme  Court  of  the  United 
States  in  Noble's  case  (Guaranty  of  Deposit 
Act)  219  U.  S.  104,  575,  Ann.  Cas.  1912A  487, 

31  S.  Ct.  186,  299,  55  U.  S.  (L.  ed.)  112,  341," 

32  L.R.A.(N.S.)  1062,  and  followed  in  Assaria 
State  Bank  v.  Dolley,  219  U.  S.  121,  31  S. 
Ct.  189,  65  U.  S.  (L.  ed.)  123,  upholding 
compulsory  taxation  of  the  banks  concerned. 
Jensen  v.  Southern  Pac.  R.  Co.  the  most  re- 
cent pronouncement  by  the  Court  of  Appeals 
of  New  York,  215  N.  Y.  514,  Ann.  Cas.  191 6B 
276,  109  N.  E.  600,  604,  L.R.A.3916A  403, 
recognizes  that  the  reasoning  in  the  Noble 
case  sustains  what  may  be  called  taxation 
features  of  workmen^s  compensation  acts ;  and 
the  [298]  court  says  that  a  compulsory  scheme 
of  insurance  to  secure  injured  workmen  in 
hazardous  employments  and  their  dependents 
from  becoming  objects  of  charity  "certainly 
promotes  the  public  welfare  as  directly  as 
does  an  insurance  of  bank  depositors  from 
loss." 

An  analysis  of  these  decisions  demonstrates 
that  they  proceed  on  the  reasoning  that  the 
statute  does  not  impose  on  the  employer  a 
liability  to  pay  an  employe  or  his  dependents 
any  sum  of  money  whatsoever,  but  does  re- 
quire that  he  shall  secure  to  all  his  employes 
compensation  guaranteed  by  insurance — re- 
quire that  he  do  this  under  regulation  by 
the  state  on  penalty  for  failure  to  comply,  a 
penalty  imposed  on  the  theory  that  he  com- 
mits an  unlawful  act  when  he  does  that  or 
omits  that  through  which  the  employes  and 
their  dependents  will  suffer,  and,  so  suffering, 
inflict  an  injury  upon  the  state.  They  hold 
that  compensation  acta  do  not  enforce  indi- 
vidual liability  growing  out  of  contract,  or 
liability  for  a  tortious  act  or  omission;  that 
their  basis  aim  is  social  justice;  that  they 
exercise  a  highly  intelligent  selfishness  in 
recognizing  that  there  is  no  ultimate  advan- 
tage in  obtaining  products  at  too  low  rates  on 
the  fictitious  basis  that  such  ratea  include 
all  the  cost  of  the  product,  when,  in  truth, 
the  selling  price  is  below  cost,  because  part  of 
the  cost  is  thrown  upon  the  most  helpless  of 
the  people,  in  the  first  instance,  which  "sav- 
ing," and  more,  is  ultimately  thrown  upon 
the  general  community,  in  expense  of  litiga- 
tion over  accidents,  of  caring  for  pauperized 
victims  of  the  accidents,  and  in  the  indefin- 
able, but  none  the  less  real  and  serious,  dam- 
age to  the  state  growing  out  of  distress  and 
pauperism  thus  permitted  to  exist.  We  so 
reach  the  satisfactory  oonclusion  that  the 
only  inquiry  we  need  to  address  ourselves  to 
is  whether  the  so-called  taxation  involved  in 
the  maintenance  of  insurance  be — if  a  tax,  or, 
though  a  tax,  a  tax  for  a  public  purpose — 
sustained  by  the  police  power;  and  we  think 


the  cases  answer  in  the  afiSxmative,  and  that 
independent  thought  sustains  them. 

[299]  To  paraphrase  the  inquiry,  is  such 
requirement  a  means  of  promoting  the  public 
welfare;  is  the  premium  to  be  paid  an  ex- 
action for  public  use  when  exacted  in  order 
to  make  more  certain  that  an  injured  em- 
ployee shall  receive  the  compensation  provid- 
ed by  the  legislature?  That,  in  a  sense,  this 
is  a  provision  for  the  benefit  of  the  employee 
rather  than  one  directly  for  the  benefit  of 
the  public  at  large  may  be  conceded.  But 
does  the  concession  present  a  case  of  improper 
exercise  of  the  police  power?  True,  it  has 
been  held  that  the  taxing  power  may  not 
be  invoked  to  aid  a  private  enterprise  upon 
the  ground  that  its  establishment  would  be 
a  benefit  to  the  people  of  the  community. 
Citizens'  Sav.  etc.  Assoc,  v,  Topeka,  20  Wall. 
655,  663,  664,  22  U.  S.  (L.  ed.)  455,  461; 
Opinion  of  Justices,  155  Mass.  598,  30  N.  £. 
1142,  15  L.R.A.  809,  declares  it  is  not  within 
the  power  of  the  legislature  to  give  a  city  pow- 
er to  purchase  fuel  for  sale  to  its  citizens, 
although  they  may  be  indigent,  in  rigorous 
winters,  and  have  great  difficulty  in  obtaining 
fuel.  True,  also,  the  same  authority  has  de- 
clared (Opinion  of  Justices,  182  Mass.  605,  66 
N.  E.  25,  60  L.R.A.  502)  that,  if  at  any  time 
it  should  be  made  to  appear  that  conditions 
were  such  that  fuel  could  not  be  obtained 
by  private  enterprise,  the  court  might  hold 
that  the  municipality  was  authorized  to  enter 
upon  the  business  of  conducting  fuel  yards 
for  the  same  reasons  which  authorize  one  to 
acquire  and  maintain  water,  gas  and  light 
plants.  Acts  have  been  condemned  which 
appropriated  public  money  for  seed  grain, 
and  loans  to  farmers  whose  crops  have  been 
destroyed  by  hail  or  storms  in  a  given  year 
(Deering  v.  Peterson,  75  Minn.  118,  77  N.  W. 
568) ;  and  authorizing  township  to  issue 
bonds  and  use  the  proceeds  to  provide  desti- 
tute citizens  of  those  townships  with  pro- 
visions and  with  grain  for  seed  and  feed 
(State  V.  Osawkee  Tp.  14  Kan.  418,  19  Am. 
Rep.  99).  So  of  legislation  authorizing  a 
city  to  issue  bonds  in  order  to  loan  money 
to  owners  of  buildings  to  enable  them  to  re- 
build property  destroyed  in  the  great  Boston 
fire  of  1872  (Lowell  v.  Boston,  111  Mass.  454, 
15  Am.  Rep.  39) ;  and  a  similar  act  [300] 
passed  in  South  Carolina  (Feldman  v. 
Charleston,  23  S.  C.  57,  55  Am.  Rep.  6)  j 
and  legislation  providing  for  a  quarterly  pay- 
ment out  of  the  state  treasury  to  provide  re- 
lief for  worthy  blind  (Lucas  County  v.  State, 
75  Ohio  St.  114,  78  N.  E.  955,  7  L.R.A.(N.S.) 
1196) ;  and  an  act  raising  taxes  to  provide 
treatment  for  inebriates  at  institutions  de- 
voted to  their  care  and  cure  (Wisconsin 
Keelcy  Institute  Co.  v.  Milwaukee  County, 
05  Wis.  153,  70  N.  W.  68,  60  Am.  St.  Rep. 
105,  36  L.R.A.  55;   State  t.  Froehlich,  118 
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Wis.  129,  94  N.  W.  50,  99  Am.  St.  Rep.  985, 
61  L.R.A.  345) ;  and  an  inheritance  tax  im- 
posed for  the  purpose  of  paying  the  expenses 
of  deserving  students  at  the  state  university 
(State  V.  Switzler,  143  Mo.  287,  45  S.  W. 
245,  65  Am.  St.  Rep.  653,  40  L.R.A.  280); 
and  the  use  of  public  funds  to  erect  a  build- 
ing for  a  Grand  Army  of  the  Republic  Post 
(Kingman  v.  Brockton,  153  Mass.  255,  26 
N.  E.  998,  11  L.R.A.  123) ;  and  a  tax  ordered 
after  the  close  of  the  Civil  War  to  pay  boun- 
ties to  soldiers  who  enlisted  during  that  war 
(Mead  v.  Acton,  139  Mass.  341,  1  N.  E.  413)  ; 
nnd  an  act  requiring  the  deduction  of  a  cer- 
tain percentage  of  the  salaries  paid  to  teach- 
ers in  public  schools  for  the  creation  of  a  pen- 
sion fund  (State  v.  Kurtz,  11  Ohio  Cir.  Dec. 
705,  21  Ohio  Cir.  Ct.  261,  and  State  v.  Hub- 
bard, 12  Ohio  Cir.  Dec.  87,. 22  Ohio  Cir.  Ct. 
Rep.  252,  267,  affirmed  in  65  Ohio  St.  574, 
64  N.  E.  109,  58  L.R.A.  654)  ;  and  a  pro 
vision  that,  under  the  so-called  Torrens  Reg- 
istration Act,  a  system  for  the  registration  of 
land  titles,  the  person  first  registering  a 
parcel  of  land  should  pay  a  certain  sum, 
based  on  the  value  of  the  land,  into  an  in- 
surance fund  for  the  protection  of  land  titles 
(State  V.  Guilbert,  56  Ohio  St.  575,  47  N.  E. 
551,  60  Am.  St.  Rep.  756,  38  L.R.A.  519).  In 
Louisville,  etc.  R.  Co.  v.  Baldwin,  85  Ala. 
619,  5  So.  311,  7  L.R.A.  266,  an  act  was 
avoided  which  imposed  the  expenses  of  ex- 
amining employes  as  to  color-blindness  upon 
the  railroad  company  who  might  employ  such 
persons.  In  Charlotte,  etc.  R.  Co.  v.  Gibbes, 
142  U.  S.  386,  12  S.  Ct.  255,  35  U.  S.  (L.  ed.) 
1051,  the  Supreme  Court  of  the  United  States 
declared,  on  the  other  hand,  that  such  charge 
against  the  company  was  proper.  On  the 
whole,  however,  it  is  clear  that  taxes  may 
not  be  levied  for  a  purely  private  use.  Opin- 
ion of  Justices,  155  Mass.  598,  30  N.  E.  1142, 
1144,  15  L.R.A.  809;  Butchers'  Union  Slaugh- 
ter-House,  etc.  Co.  v.  Crescent  City  Live- 
stock Landing,  etc.  Co.  Ill  U.  S.  at  756, 
4  S.  Ct.  652,  28  U.  S.  (L.  ed.)   591. 

[301]  3. 

But  when  all  is  said,  rules  of  law  that 
such  taxes  are  not  sanctioned,  and  that  cer- 
tain instances  of  taxation  were,  therefore,  un- 
warranted, and  beyond  the  power  of  the  leg- 
islature, do  not  settle  whether  some  other 
attempt  at  taxation  is  or  is  not  within  the 
ban.  The  quarrel  is  not  over  the  rule  that 
the  tax  must  be  for  a  public  use,  but  over 
whether  its  exercise  in  this  case  exacts  a 
tax  for  other  than  public  use.  On  this  prob- 
lem, ascertaining  how  far  the  courts  may  in- 
quire into  the  character  of  the  use  for  which 
the  tcLx  is  intended,  and  of  the  cases  wherein 
taxation  has  been  sustained,  will  be  found 
more  helpful  than  the  study  of  cases  in  which 


the  right  to  tax  has  been  denied.  At  the  out- 
set, we  find  the  clearly  established  rule  that 
the  courts  must  not  interfere  unless  the  ex- 
ercise of  the  police  power  is  an  arbitrary 
invasion  of  substantial  private  rights,  by 
means  of  "illegal  or  palpably  unjust  hostile 
and  oppressive  exactions,  burdens,  discrimina- 
tions or  deprivations"  (Dutton  Phosphate  Co. 
V.  Priest,  67  Fla.  370,  65  So.  282)  ;  that  the 
legislature,  being  familiar  with  local  condi- 
tions, is  primarily  the  judge  of  the  necessity 
of  such  enactments;  and  that  the  court  should 
not  interfere,  no  matter  what  its  opinion  of 
the  wisdom  or  necessity  of  the  act,  unless 
the  same  "is  unmistakably  and  palpably  in 
excess  of  legislative  powers,  .  -.  .  and  has 
no  reasonable  relation  to  the  protection  of 
the  public  health,  safety  or  welfare." 

In  Brodhead  v.  Milwaukee,  19  Wig.  658, 
686,  88  Am.  Dec.  711,  it  is  said  that: 

"To  justify  the  court  in  arresting  the  pro- 
ceedings and  in  declaring  the  tax  void,  the 
absence  of  all  possible  public  interest  in  the 
purposes  for  which  the  funds  are  raised  must 
be  so  clear  and  palpable  as  to  be  perceptible 
by  every  mind  at  the  first  blush." 

In  Sharpless  v.  Philadelphia,  21  Pa.  St. 
147,  174,  59  Am.  Dec.  759,  it  is  declared 
that  a  tax  law  must  be  considered  valid 
[302]  unless  it  be  for  a  purpose  in  which  the 
community  has  no  interest. 

It  is  not  a  sufficient  ground  for  the  inter- 
position of  the  judiciary  that  in  a  sense  the 
tax  is  to  be  used  for  what  is  both  a  private 
and  a  public  benefit;  or  that  others  than  the 
taxpayer  are  benefited. 

In  Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  575,  Ann.  Cas.  1912A  487,  31  S.  Ct. 
at  186,  300,  55  U.  S.  (L.  ed.)  112,  341,  32 
L.R.A.(N.S.)  1062,  the  levy  and  collection 
from  every  bank  existing  under  state  laws 
of  an  assessment  based  on  deposits,  for  the 
purpose  of  creating  a  depositors'  guarantee 
fund,  saving  harmless  a  depositor  if  any  such 
bank  becomes  insolvent,  is  held  to  be  for  a 
public  use,  although,  judged  from  the  proxi- 
mate effect  of  the  taking,  the  use  seems  to 
be  a  private  one.  It  is  said,  at  pages  186, 
187,  to  be  a  valid  exercise  of  the  police  pow- 
er; that  such  enactments  are  to  be  upheld 
w^here  the  state  thinks  the  public  welfare  re- 
quires them ;  that  such'  an  assessment  is  not 
primarily  even  a  private  benefit,  but  tends 
to  make  the  banking  business  safe,  which  is 
a  benefit  to  the  public,  because  resorting  to 
a  bank  as  a  place  to  keep  money  is  almost 
compulsory.  To  the  same  effect  is  State 
Sav.  etc.  Bank  v.  Anderson,  165  Cal.  437, 
132  Pac.  755,  L.R.A.1915E  675. 

The  principle  has  been  accepted  early  in 
holding  that  what  was,  in  terms,  a  tax  on 
owners  of  dogs  to  raise  a  fund  for  reimburs- 
ing the  owners  of  sheep  which  were  killed  by 
dogs,  was,  in  truth,  a  police  regulation.    That 
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ifl  the  holding  of  Van  Horn  v.  People,  46 
Mich.  183,  9  N.  W.  246,  41  Am.  Rep.  159. 
And  this  decision  has  been  followed  in  a  line 
of  cases  collected  in  a  note  in  17  L.H. A.  ( N.S. ) 
p.  855.  A  very  interesting  and  yaluable  de- 
cision which  sustains  such  dog  tax  is  McGlone 
V.  Womack,  129  Ky.  274,  111  S.  W.  688,  17 
L.R.A. (N.S.)  855.  It  holds  that  the  purpose 
of  such  tax  is  a  public  one,  and  the  question 
of  the  impossibility  of  determining  who  is  at 
fault  is  discussed  as  it  would  be  in  a  work- 
men's compensation  act,  and  the  reasonable 
character  of  the  tax  is  established,  though  it 
must  be  said  that  three  justices  dissented. 

In  the  Haskell  case,  supra,  at  page  188, 
it  waa  said  that  it  [303]  would  seem  there 
may  be  many  cases  of  taxation  in  which  the 
share  of  each  party  in  the  benefit  of  a  scheme 
of  mutual  protection  is  sufficient  compensa- 
tion for  the  correlative  burden  that  it  is 
compelled  to  assume;  at  least,  that  this  is 
so  with  reference  to  the  right  to  exercise  the 
police  power  is  exacting  such  taxation,  citing 
Ohio  Oil  Co.  V.  Indiana,  177  U.  S.  190,  20 
S.  Ct.  576,  44  U.  S.  (L.  ed.)  729.  In  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  U.  S. 
(L.  ed.)  238,  as  approved  in  Charlotte,  etc. 
R.  Co.  V.  Gibbes,  142  U.  S.  386,  12  S.  Ct. 
255,  35  U.  S.  (L.  ed.)  1051,  it  was  held 
that  a  provision  for  the  issuing  of  bonds 
by  a  county  could  not  be  declared  invalid,  al- 
though it  imposed  upon  one  county  the  ex- 
pense of  an  improvement  in  which  the  whole 
state  was  interested;  and  so  of  w^ork  done  in 
a  particular  county  for  the  benefit  of  the 
public,  where  the  cost  is  cast  upon  the  county 
instead  of  upon  the  whole  state;  that  in 
cases  where  the  interests  of  the  public  and 
of  individuals  are  blended  in  any  work  or 
service  imposed  by  law,  it  is  a  matter  of 
l^islative  discretion  whether  the  cost  shall 
be  thrown  entirely  upon  tlie  individuals  or 
upon  the  state,  or  be  apportioned  between 
them.  In  the  Gibbes  case,  supra,  this  doc- 
trine is  applied  to  opening,  widening  or  im- 
proving streets  where  the  owners  of  adjoining 
property  are  compelled  to  bear  the  expenses, 
or  part  of  them,  although  the  work  is  done 
chiefly  for  the  benefit  of  the  public;  and  to 
the  draining  of  marsh  lands,  where  the  ex- 
pense is  usually  thrown  upon  the  owners  of 
the  property,  though  the  public  is  directly 
interested  in  removing  the  causes  of  malaria; 
and  to  quarantine  regulations  for  the  protec- 
tion of  the  public  against  the  spread  of  dis- 
ease, where  the  vessel  examined  is  made  to 
pay  for  all  or  part  of  the  expense  of  examina- 
tion; and  to  charging  the  railroad  with  the 
expense  of  compulsory  examination  of  a 
railroad  engineer  to  ascertain  whether  he  is 
free  from  colorblindness. 

In  a  word,  a  tax  law  must  be  considered 
valid  unless  it  be  for  a  purpose  in  which  the 
community  has  no  interest   (Sharpless  case. 


21  Pa.  147,  174,  59  Am.  Dec.  759) ;  or  "if 
there  be  the  lease  possibifity  that  it  will 
be  promotive  in  any  degree  of  the  public 
[304]  welfare"  (Booth  v.  Woodbury,  32  Conn. 
118,  128).  This  disposes  of  Lawton  v.  Steele, 
152  U.  S.  at  137,  14  S.  Ct.  499,  38  U.  S.  (L. 
ed.)  389,  in  effect  that  it  is  not  sufficient 
that  the  interests  of  many  persons  are  served, 
but  that  it  must  be  the  interest  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class. 

4. 

If  a  tax  raised  aids  in  a  scheme  to  prevent 
the  vast  economic  waste  which  arises  from 
personal  injury  litigation,  and  if  it  be  to 
the  interest  of  the  public  to  care  for  the 
victims  of  industrial  accidents  to  the  extent, 
at  least,  of  making  compensation  sure  and 
free  from  expense,  then  such  tax  is  for  the 
benefit  of  the  public,  though  it  be  at  the 
same  time  beneficial  to  a  class  of  citizens. 
The  inquiries  to  be  answered  in  testing  wheth- 
er an  enactment  purporting  to  be  for  the 
promotion  of  the  public  good  is  fairly  within 
the  field  of  the  police  power,  are,  according 
to  State  v.  Redmon,  134  Wis.  89,  15  Ann.  Cas. 
408,  114  N.  W.  137,  126  Am.  St.  Rep.  1003, 
14  L.R.A.(N.S.)  229,  well  stated  in  Freund's 
Police  Power,  §  143,  thus; 

"Does  a  danger  exist?  Is  it  of  sufficient 
magnitude?  Does  it  concern  the  public? 
Does  the  proposed  measure  tend  to  remove  it  ? 
Is  the  restraint  or  requirement  in  propor- 
tion to  the  danger?  Is  it  possible  to  secure 
the  object  sought  without  impairing  essential 
rights  and  principles?" 

To  this  we  are  moved  to  add  that  the 
test  is  not  whether  these  conditions  do  exist, 
but  that  the  courts  may  not  avoid  such  taxa- 
tion unless  it  is  palpable  that  the  legislature 
had  no  right  to  assume  that  such  conditions 
existed,  and  that  being  passed,  that  the  leg- 
islature palpably  exceeded  its  powers  to  deal 
with  these  conditions,  if  they  do  exist,  or 
may  reasonably  have  been  held  to  exist.    . 

We  think  the  authorities  and  sound  reason- 
ing leave  no  room  for  doubt  as  to  how  we 
shall  answer  whether  this  was  a  justified 
exercise  of  the  police  power.  That  what  the 
act  does  ill  this  regard  is  a  valid  exercise 
of  the  police  power  is  decided  [305]  in  Cun- 
ningham's case,  44  Mont.  180,  119  Pac.  554; 
State  V.  Clausen,  65  Wash.  156,  117  Pac. 
1102,  1103,  37  L.R.A.(N.S.)  466;  and  Borgnis 
V.  Falk  Co.  147  Wis.  327,  133  N.  W.  209. 
In  the  Cimningham  case,  supra,  it  is  declared 
that  this  is  so,  notwithstanding  the  act  oper- 
ates to  the  direct  benefit  of  the  injured  em- 
ployee or  his  dependents,  and  not  directly  to 
that  of  the  public  generally.  In  Cooley  on 
Taxation  (3d  ed.)  page  1125,  it  is  said  to 
be  a  valid  exercise  of  the  power,  even  though 
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the  act  does  not  have  the  raising  of  revenue 
for  its  obJGot;  iMt  looks  rather  to  the  regu- 
lation of  relative  rights,  privileges  and  duties 
as  between  individuals,  to  the  conservation 
of  order  in  the  political  society,  and  to  the 
encouragement  of  industry.  The  same  author 
says,  at  page  204: 

"The  support  of  paupers  and  the  giving 
assistance  to  those  who,  by  reason  of  age, 
infirmity  or  disability,  are  likely  to  become 
such,  is,  by  the  practice  and  the  common  con- 
sent of  civilized  countries,  a  public  purpose." 
See  State  v.  Davidson,  114  Wis.  563,  88  N. 
W.  596,  90  N.  W.  1067,  58  L.R.A.  739;  State 
v.  Cassidy,  22  Minn.  312,  21  Am.  Rep.  765; 
Charlotte,  etc.  R.  Co.  v.  Gibbes,  142  U.  S. 
386,  12  S.  Ct.  255,  35  U.  S.  (L.  ed.)  1051; 
St»  Louis  Consol.  Coal  Co.  v.  Illinois,  185 
U.  S.  203,  22  S,  Ct.  616,  46  U.  S.  (L.  ed.)  872; 
People  V.  Squire,  145  U.  S.  175,  12  S.  Ct. 
880,  36  U.  S.  (L.  ed.)  666. 

In  re  Shattuck,  193  N.  Y.  446,  86  N.  E. 
455,  bases  its  decision  upon  the  statement: 
"In  view  of  the  quite  universal  rule  that 
charitable  uses  and  public  uses  are  synbny- 
mous;"  and  in  Exempt  Firemen's  Benev. 
Fund  V.  Roome,  93  N.  Y.  313,  45  Am.  Rep. 
217,  it  is  held  that  a  particular  business 
could  be  taxed  to  support  burdens  of  the  gov- 
ernment related  to  such  business,  and  that 
the  support  of  volunteer  firemen  disabled  by 
accident,  disability,  or  old  age,  and  their 
families,  is  a  public  purpose. 

In  principle,  the  bank  deposit  guaranty  de- 
cision is  a  holding  that  the  taking  justified 
by  that  statute  is  a  proper  exercise  of  the 
police  power.  It  does  not  have  a  provision 
more  in  the  public  interest  than  that  involved 
in  this  case,  and  the  mutual  benefit  to  the 
parties  immediately  concerned  were  not  as 
direct.  A  compulsory  scheme  of  insurance 
to  secure  injured  workmen  in  hazardous  em- 
ployments, and  their  dependents,  [306]  from 
becoming  objects  of  charity,  certainly  pro- 
motes the  public  welfare  as  directly  as  does 
an  insurance  of  bank  depositors  from  loss. 

And  in  Adler  v.  Whitbeck,  44  Ohio  St.  at 
565,  9  N.  E.  672,  it  is  held  that  the  in- 
evitable accidents  and  personal  injuries  re- 
sultant from  modern  industrialism  are  a 
source  of  burden  to  the  general  public  beyond 
those  of  the  pursuits  of  men  in  general,  and 
it  is  within  the  legislative  power  to  tax  the 
industries  responsible  for  that  added  public 
burden. 

Applying  the  doctrine  of  the  bank  deposit 
guaranty  decision,  we  find  that  in  this  case 
the  mutual  benefits  are  direct.  Granted  that 
employers  are  compelled  to  insure,  and  that 
there  is  in  that  sense  a  taking,  they  insure 
themselves  and  their  employes  from  loss,  not 
others.  The  payment  of  the  required  premi- 
um exempts  them  from  further  liability.  The 
theoretical  taking,  no  doubt,  disappears  in 


practical  experience.  As  a  matter  of  fact, 
every  industrial  concern,  except  the  very 
large  ones  which  insure  themselves,  have,  for 
some  time,  been  forced  by  conditions,  not 
by  law,  to  carry  accident  indemnity  insur- 
ance. The  difference  is  that  a  relatively 
small  part  of  the  sums  thus  paid  actually 
reached  injured  workmen  or  their  dependents. 

6. 

We  do  not  find  the  argument  persuasive 
that  the  act  has  induced  insurance  assoeia- 
tions  to  combine  and  to  place  the  rate  of 
insurance  at  prohibitive  figures.  There  i» 
no  evidence  in  the  record  that  this  is  so, 
notwithstanding  that,  in  argument,  reference 
is  made  to  the  biennial  report  of  the  Iowa 
Industrial  Commission,  speaking  to  Iowa  coal 
mines.  If  proven,  it  would  not  be  control- 
ling; because,  first,  if  the  rates  are  made 
prohibitive,  the  employer  will  reject  the  act, 
and  there  will  be  no  insurance  taken,  which 
will  automatically  lead  extortioners  to  mend 
their  way,  to  avoid  killing  the  goose  that  lays 
golden  eggs ;  second,  there  are  more  direct 
and  better  methods  of  dealing  with  combina- 
tions such  as  are  here  charged  to  exist,  than 
[307]  by  declaring  an  otherwise  valid  act 
void,  because  it  requires  the  employer  to 
insure  his  liability. 

We  hold  that  the  insurance  features  of  the 
act  do  not  invalidate  it. 

IV.  If  the  employer  and  the  employe  reach 
an  agreement  in  regard  to  the  compensation 
under  this  act,  a  memorandum  thereof  shall 
be  filed  with  the  commissioner;  and  unless 
he,  within  twenty  days,  notify  of  his  dis- 
approval, the  agreement  stands  approved, 
and  is  enforceable  for  all  purposes  under  the 
provisions  of  the  act.     (Section  26.) 

If  the  parties  in  interest  fail  to  reach  an 
agreement  in  regard  to  compensation  under 
the  act,  either  party  may  notify  the  com- 
mission, who  thereupon  forms  a  committee  of 
arbitration  of  three,  of  which  the  commis- 
sioner is  one,  and  is  chairman.  The  other 
two  shall  be  named  respectively  by  the  two 
parties.  If  a  vacancy  occurs,  it  shall  be 
filled  by  the  party  whose  representative  is 
unable  to  act.  (Sec.  27.)  Then  come  pro- 
visions as  to  the  oath  to  be  administered  the 
arbitrators,  and  other  provisions  as  to  filling 
vacancies.     (Sees.  28,  29.) 

It  is  next  provided  that  the  committee 
shall  make  such  inquiries  and  investigations 
as  it  shall  deem  necessary,  where  the  inquiry 
shall  be  held,  and  that  the  decision  of  the 
committee,  together  with  a  statement  of  evi- 
dence submitted  before  it,  its  findings  of  fact, 
rulings  of  law,  and  any  other  matters  per- 
tinent to  questions  arising  before  it,  shall 
be  filed  with  the  commissioner.  Unless  a 
claim  for  a  review  is  filed  by  either  party 
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within  five  days,  the  decision  becomes  en- 
forceable under  the  provisions  of  the  acl^ 
(Sec.  30.)  The  commissioner  has  power  to 
subpoena,  administer  oaths,  examine  such 
books  and  records  of  the  parties  to  a  pro- 
ceeding or  investigation  as  relate  to  questions 
in  dispute  or  under  investigation,  and  may 
make  rules  and  regulations,  not  inconsistent 
with  the  act,  for  carrying  out  its  provisions. 
(Sec.   25.) 

If  a  claim  for  review  is  filed,  the  com- 
missioner shall  hear  [308]  the  parties,  and 
may  hear  evidence  in  regard  to  any  or  all 
matters  pertinent  thereto,  and  may  revise  the 
decision  of  the  committee  in  whole  or  in  part, 
or  refer  the  matter  back  to  it  for  further 
findings  of  fact,  and  he  shall  file  its  decisicHi 
with  the  record  of  the  proceedings,  and  notify 
the  parties.  No  party  shall,  as  a  matter  of 
right,  be  entitled  to  a  second  hearing  upon 
any  question  of  fact.     (Sec.  33.) 

Any  party  in  interest  may  present  certified 
copy  of  an  order  of  the  commissioner  or  de- 
cision of  the  committee  as  to  which  no  claim 
for  review  is  made,  within  the  time  allowed 
for  such  presentation,  or  present  a  memoran- 
dum of  agreement  approved  by  the  commis- 
sioner, and  all  papers  in  connection  with 
same,  to  the  district  court,  whereupon  said 
court  shall  render  decree  in  accordance  there- 
with, and  notify  <^e  parties.  Such  decree 
shall  have  the  same  effect,  and  in  all  pro- 
ceedings in  relation  thereto  shall  thereafter 
be  the  same,  as  though  rendered  in  a  suit 
duly  heard  and  determined  by  said  court 
But  there  sliall  be  no  appeal  from  said  de- 
cree upon  questions  of  fact;  nor  where  the 
decree  is  based  on  an  order  or  decision  of 
the  commissioner  which  has  not  been  present- 
ed to  the  court  within  ten  days  after  the 
commissioner  gives  notice  of  its  filing.  Up- 
on the  presentation  to  the  court  of  a  certi- 
fied copy  of  a  decision  of  the  commissioner, 
ending,  diminishing  or  increasing  a  weekly 
payment  under  the  provisions  of  the  act,  the 
court  shall  revoke  or  modify  the  decree  to 
conform  to  such  decision.     (Sec.  34.) 

Any  payment  to  be  made  under  the  act 
may  be  reviewed  by  the  commission,  at  the 
request  of  either  of  the  parties,  and  on  such 
review  it  may  be  ended,  diminished  or  in- 
creased, subject  to  the  maximum  or  minimum 
amounts  provided  for  in  the  act,  if  the  com- 
missioner finds  that  the  condition  of  the  em- 
ployee warrants  such  action.     (Sec.  85.) 

Process  and  procedure  under  the  act  shall 
be  as  summary  as  reasonably  may  be.  (Sec. 
25.) 

It  is  interposed  that  these  work  an  improp- 
er del^^tion  of  judicial  power,  and  a  denial 
of  judicial  hearing;  that  the  [309]  courts 
are  compeled  to  enter  judgment  upon  the 
award  without  further  hearing;  that  there 
is  no  provision  for  appeal  from  the  judgment 


on  the  award  except  the  limited  one  per- 
mitted by  the  act;  that  the  judgment  must 
be  modified  by  the  court,  if  modified  by  the 
commissioner,  and  that  this  works  a  denial 
of  due  process  of  law,  and  taking  of  property, 
without  due  process  of  law. 

2. 

It  is  not  wholly  clear  that  here  there  is 
a  delegation  of  judicial  power.  It  might 
perhaps  as  well  be  claimed  that  what  has 
really  been  delegated  is  not  judicial  power, 
but  power  by  award  and  resulting  entry  of 
decree  to  apply  the  measure  of  damages  cre- 
ated by  legislative  act, — a  delegation  of  legis- 
lative rather  than  of  judicial  power;  and 
Chief  Justice  Marshall  said,  in  Wayman  v. 
Southard,  10  Wheat.  1,  6  U.  S.  (L.  ed.)  253, 
that  Congress  can  delegate  "what  powers  it 
might  rightfully  exercise  itself,"  and  grants 
of  legislative  power  to  subordinate  munici- 
pal corporations  and  administrative  boards 
have  uniformly  been  sustained.  See  Martin 
V.  Witherspoon,  135  Mass.  175.  According  to 
Sabre  v.  Rutland  R.  Co.  86  Vt.  347,  Ann. 
Cas.  1915C  1269,  85  Atl.  694,  such  acts  con- 
fer the  power  upon  investigation  to  apply  the 
general  provision  of  law  to  particular  cir- 
cumstances and  situations,  and  may  validity 
leave  much  of  detail  to  the  discretion  of  a 
commission;  though  they  may  in  a  sense 
clothe  an  administrative  body  with  quasi 
judicial  functions  in  some  respects,  this  is 
authorized  by  the  police  power,  and  confers 
power  merely  to  determine  fapts  upon  which 
existing  law  shall  operate — which  is  a  con- 
ferring of  auxiliary  or  subordinate  legisla- 
tive powers.  The  act  takes  away  the  cause  of 
action  on  the  one  hand,  and  the  ground  of 
defense  on  the  other,  and  merges  both  in  a 
statutory  indemnity,  fixed  and  certain.  State 
V.  Clausen,  65  Wash.  156,  117  Pac.  1101,  37 
L,R.A.(N.S.)  487. 

In  State  v.  Superior  Ct.  67  Wash.  37,  Ann. 
Gas.  1913D  78,  120  Pao.  861,  L.R.A.1915C 
287,  the  public  utilities  act  conferring  certain 
powers  on  the  public  «ervioe  commission  is 
said  to  be  valid  against  objection  that  [310] 
it  is  a  usurpation  of  legislative  or  judicial 
functions,  because  the  power  to  be  exercised 
by  the  commission  consists  simply  in  the  as- 
certainment of  facts  on  which  the  general  rule 
of  the  legislature  and  of  the  Constitution  that 
reasonable  rates  shall  be  adopted,  operates. 

Others  of  the  authorities  proceed  on  the 
reasoning  that  the  commission  and  arbitra- 
tion boards  are  not  courts;  that  the  hearing 
before  them  is  not  the  hearing  the  denial  of 
which  is  inhibited  by  the  due  process  clause; 
that  there  is  no  adversative  proceeding;  that 
such  bodies  have,  at  most,  only  quasi  judicial 
function;  that  they  are  an  administrative 
body  or  arm  of  govemment  whicht  in  the 
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course  of  its  administration  of  a  law,  are 
empowered  to  ascertain  some  questions  of 
fact,  and  apply  that  law  thereto;  that  such 
are  not  thereby  vested  with  judicial  power 
in  the  constitutional  sense;  that  such  are 
executive  tribunals,  charged  with  the  duty 
of  administering  an  act  of  legislature,  and 
of  applying  the  terms  of  that  act  to  specific 
cases  under  the  sanction  of  an  agreement  to 
which  all  persons  affected  by  that  act  are 
parties. 

3. 

But  assume  that  the  delegation  is  one  of 
judicial  powers.  While,  if  the  parties  are  left 
wholly  free .  on  whether  to  reject  or  accept 
this  arbitration  and  resulting  court  orders, 
it  is,  perhaps,  not  strictly  necessary  to  de- 
termine whether  enforced  submission  to  said 
procedure  would  be  valid,  we  hold  that,  even 
if  submission  be  compulsory,  there  is  here  no 
unwarranted  delegation.  It  does  not  at  all 
follow  from  pronouncements  that  judicial 
power  may  not  be  delegated,  that  none  but 
duly  constituted  constitutional  courts  may 
exercise  judicial  power. 

It  is  said  in  Stieite  v.  Hawkins,  44  Ohio  St. 
98,  6  N.  E.  228: 

"What  is  judicial  power  cannot  be  brought 
within  the  ring-fence  of  a  definition.  It  is 
undoubtedly  power  to  hear  and  determine; 
but  this  is  not  peculiar  to  the  judicial  office. 
Many  [311]  of  the  acts  of  administrative 
and  executive  officers  involve  the  exercise  of 
the  same  power.  Boards  for  the  equalization 
of  taxes,  of  public  works,  of  county  commis* 
sioners,  township  trustees,  judges  of  election, 
viewers  of  roads,  all,  in  one  form  or  another, 
hear  and  determine  questions  in  the  exercise 
of  their  functions,  more  or  less  directly  affect- 
ing private,  as  well  as  public  rights.  .  .  . 
'The  authority  to  ascertain  facts  and  to  apply 
the  law  to  facts  when  ascertained,  appertains 
as  well  to  the  other  departments  of  the  gov- 
ernment as  to  the  judiciary.'" 

While,  says  In  re  Sioux  City  Stockyards 
Co.  149  la.  5,  11,  127  N.  W.  1102,  it  is, 
of  course,  true  that  the  power  to  tax,  that  is, 
the  power  to  provide  the  method  of  taxation 
and  specify  the  subject-matter  to  be  taxed, 
is  legislative,  the  determination  of  questions 
of  fact  as  to  whether  particular  property 
comes  within  the  statutory  description  and 
particular  persons  are  persons  required  to 
pay  taxes  on  property,  as  well  as  the  deter- 
mination of  the  correctness  of  the  method 
pursued  in  any  particular  case,  may  well  be, 
and  often  is,  strictly  judicial.  It  holds  that, 
so  far  as  the  determination  involves  the  in- 
terpretation of  the  law  and  the  decision  of 
issues  of  fact  on  evidence  submitted  in  ac- 
cordance with  the  rules  of  law,  it  is  necessari- 
ly judicial  in  its  nature,  and  that  such  ques- 
tions  may   be   left  to   special   tribunals   or 


officers  exercising  quasi  judicial  functiims,  or 
provision  may  be  made  for  their  determina- 
tion by  courts  of  law. 

We  said,  in  Denny's  ea«e,  143  la.  at  474, 
121  N.  W.  1066: 

''Of  course,  the  legislature  may  provide 
for  a  review  in  the  courts  of  the  action  of 
a  tribunal,  legislative  in  character,  which  it 
has  required  to  determine  issues  of  a  judicial 
nature." 

In  Sabre  v.  Rutland  R.  Co.  86  Vt.  347, 
Ann.  Cas.  I915C  1269,  85  Atl.  694,  there  is 
sustained  an  act  creating  a  Board  of  Railroad 
Commissioners,  and  held  that  it  does  not 
conflict  with  the  constitutional  provisions  as 
to  the  distribution  of  the  powers  of  govern- 
ment, since  that  provision  does  not  require 
an  absolute  separation  of  functions,  but  per- 
mits those  of  an  administrative  office  or  body 
to  be,  to  a  large  extent,  judicial  and  legis- 
lative in  character;  and  see  In  re  Sioux  City 
Stockyards  Co.  supra. 

[312]  In  Cunningham's  case,  44  Mont.  180, 
119  Pac.  554,  a  miner's  compensation  act  is 
upheld  which  provides  a  summary  method 
for  the  disposition  of  claims  filed  under  the 
law,  and  declared  that  same  is  not  uncon* 
stitutional  as  conferring  judicial  power  od 
the  state  auditor  having  charge  thereof. 

In  State  v.  Mountain  Timber  Co.  75  W^ash. 
581,  135  Pac.  646,  it  is  held  that  as  it  was 
the  fundamental  idea  of  the  industrial  in- 
surance  act  to  provide  more  certain,  speedy 
and  adequate  compensation  for  injured  em- 
ployees, there  is,  therefore,  a  valid  exercise 
of  the  police  power,  and  that  the  provision 
for  its  execution  by  the  industrial  insurance 
commission,  without  the  intervention  of  the 
courts,  is  valid,  because  necessary  to  carry 
the  idea  into  effect,  even  though  it  might 
be  considered  a  delegation  of  judicial  power 
to  the. commission,  and  in  some  cases  deny 
right  of  trial  by  jury,  contrary  to  the  state 
Constitution. 

4. 

The  following  have  been  held  to  be  a  war- 
ranted delegation  of  judicial  power:  To 
the  commissioner  of  internal  revenue,  power 
to  designate  marks,  brands  and  stamps  re- 
quired by  the  act  defining  butter  and  im- 
posing a  tax  on  the  manufacture  of  oleo- 
margarine (In  re  Kollock^  165  U.  S.  526,  17 
S.  Ct.  444,  41  U.  S.  (L.  ed.)  813);  an  act 
which  permits  a  hearing  by  the  secretary 
of  war  on  whether  a  bridge  is  an  unreasonable 
obstruction  to  navigation,  and  authorizes  him 
to  require  changes  that  will,  in  his  judgment, 
render  navigation  reasonably  safe  and  unob- 
structed (Union  Bridge  Co.  ▼.  U.  S.  204  U. 
S.  .364,  27  S.  Ct.  367,  61  U.  8.  (L.  ed.)  523; 
Monongahela  Bridge  Co.  v.  U.  8.  216  U.  S. 
17r,  30  S.  Ct.  366,  54  U.  S.    (L.  ed.)   486); 
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one  authorizing  a  public  service  commission 
to  investigate   the   necessity   of  gates  at  a 
crossing  near  a  station  used  by  a  large  nimi' 
ber  of  persons  in  going  to  and  from  a  sta- 
tion, and  if  it  found  it  dangerous,  to  require 
the  erection  of  gates    (Sabre  v.  Rutland  R. 
Co.  86   Vt.   347,  Ann.  Cas.  1915C   1269,  85 
Atl.  694 ) ;  one  authorizing  the  superintend- 
ent of  banks  to  take  possession  of  the  prop- 
erty  [313]  and  business  of  a  bank  and  re- 
tain same  until  it  resumes  business  or   its 
affairs  shall  be  liquidated,  if  he  believes  that 
the  bank  is  unsafe   (State  Sav.  etc.  Bank  v. 
Anderson,  165  Cal.  437,  132  Pac.  755,  L.R.A. 
1015E  675 ) ;  a  statute  requiring  the  governor 
and  council  to  order  that  an  outward  bound 
vessel,   liable   to   pilotage   if   inward   bound, 
shall   be   held   to  pay  pilotage  to   the  pilot 
offering   his   services,   whether   such   services 
are  accepted  or  not  (Martin  v.  Withcrspoon, 
135  Mass.   175)  ;    a  provision  of  a  medical 
practice   act   authorizing  the  medical   board 
to  refuse  or  revoke  certificates  of  qualifica- 
tion for  certain  causes,  and  providing  for  an 
appeal  to  the  governor  and  attorney  general 
(France  v.  State,  57  Ohio  St.  1,  47  N.  E. 
1041 ) .    The  act  at  bar  can  scarcely  be  claimed 
to  come  under  the  ban,  or  within  the  rule  of 
cases  like  Board  of  Education  v.  State,  51 
Ohio  St,  531,  38  N.  E.  614,  46  Am.  St.  Rep. 
588,  25  L.R.A.  770,  which  considered  an  act 
of  the  legislature  that  undertook  to  determine 
that  one  A.  C.  Lindsay  had  a  claim  against 
the  board  of  education  of  a  certain  township 
and  county,  which  act  directed  the  board  of 
education  to  levy  a  tax  for  the  purpose  of 
paying  this  claim.     Nor  is  it  within  State 
v.  Guilbert,  66  Ohio  St.  675,  47  N.  E.  551, 
60  Am.  St.  Rep.  756,  38  L.R.A.  519,  wherein 
the  Torrens  Registration  Act  was  held  invalid 
because  it  gave  the  recorder  power:      (1)  to 
take  proof  after  notice  on  whether  a  mort- 
gage had  been  discharged,  and  after  a  hearing 
to  enter  a  discharge  upon  the  register;    (2) 
on  proof  and  hearing  to  make  an  entry  that 
a  lien   claimed  to  be  prior   had  become  in- 
operative in  law,  by  reason  of  limitation  of 
time;    (3)   to  correct  memorials  made  or  is- 
sued  by    mistake,    except    in    cases   wherein 
superior   rights  had  intervened.     It  is  held 
that,  so,  a  ministerial  officer  is  empowered 
to  apply  rules  of  evidence  to  the  ascertain- 
ment of  disputed  facts,  to  interpret  and  ap- 
ply the  statute  of  limitations,  to  decide  upon 
law  and  fact  whether  mistake  has  occurred, 
and    who    has    superior    intervening    rights 
against  such  mistake;   and  that  this  is  an 
unwarranted    delegation    of    judicial    power, 
even  though  appeal  is  provided. 

V.  Contracts  by  which  the  parties  under- 
take to  deprive  themselves  in  toto  of  the 
right  to  resort  to  the  courts  to  settle  t314] 
controversies  between  them,  in  which  are 
stipulated  away  all  the  rights  of  each  or 
either  to  resort  to  the  tribunals  created  by 


law,  have  been  universally  condemned.  See 
Wood  v.  Humphrey,  114  Mass.  185;  Pearl  v. 
Harris,  121  Mass.  390;  Barron  v.  Burnside, 
121  U.  S.  186,  7  S.  Ct.  at  931,  935,  30  U.  S. 
(L.  ed.)  915. 

Appellant  contends  that  the  act  violates 
this  rule. 

If  we  assume  that  the  statute  would  be 
void  if  it  operated  to  oust  the  courts  of  all 
jurisdiction  to  try  controversies  between  em- 
ployer and  employe,  it  is  an  immaterial  con- 
cession in  the  cases  where  the  act  is  rejected. 
For,  when  rejected,  the  courts  are  not  ousted 
of  jurisdiction  in  ioto;  and,  as  we  view  it, 
not  deprived  of  it  at  all.  Where  the  act.  is 
rejected,  the  full  dispute  between  the  parties 
is  still  submitted  by  ordinary  proceedings, 
and  tried  in  the  usual  way.  True,  some 
mere  rules  of  procedure  are  changed,  some 
defenses  are  eliminated,  and  there  is  some 
change  in  burden  of  proof.  Even  if  it  be 
assumed  that  these  changes  are  unauthorized, 
the  objection  is  not  sustained  that,  on  rejec- 
tion of  the  act,  the  courts  no  longer  have 
jurisdiction  to  try  suits  for  the  injury  of 
an  employe. 

2. 

A  somewhat  more  difficult  question  arises 
when  the  provisions  of  the  act  are  accepted. 
In  that  case,  if  the  parties  cannot  come  to  an 
agreement,  compensation  fixed  by  statute 
scheduled  is  awarded  by  arbitration  provided 
for  in  the  act  In  a  sense,  then,  the  acceptance 
of  the  statute  operates  to  take  from  the  courts 
so  much  of  the  controversy  as  is  determined  by 
the  applying  of  the  statute  schedules  through 
the  agency  of  the  statute  arbitrators.  Be- 
fore we  reach  the  question  whether,  if  this 
constitute  a  total  ouster  of  the  jurisdiction 
of  the  courts,  it  would  invalidate  the  act,  we, 
of  course,  have  to  determine  whether  such 
total  ouster  is  so  effected.  We  are  forced  to 
deal  with  this  question  as  one  of  first  impres- 
sion, because  no  decision  that  sustains  the 
Compensation  Act  of  other  states  is  applica- 
ble. The  Washington  act  and  that  of  [315] 
Massachusetts  reserve  recourse  to  the  courts 
and  full  judicial  review.  In  Sabre's  case,  86 
Vt.  347,  Ann.  Cas.  1915C  1269,  85  Atl.  694, 
695,  a  delegation  is  sustained  because  in  the 
end  the  matter  may  get  to  the  Supreme  Court 
and  have  full  review.  Borgnis  v.  Falk  Co. 
147  Wis.  327,  133  N.  W.  209,  37  L.R.A.(N.S.) 
489,  sustains  the  Wisconsin  act  with  a  hold- 
ing that  there  is  review  if  the  act  be  without 
power,  or  fraudulent;  that  if  the  board  act 
without  or  in  excess  of  its  jurisdiction,  there 
may  be  action  in  court  to  set  aside  the  award, 
and  that  this  may  also  be  done  if  its  findings 
of  fact  are  not  supported  by  the  evidence. 
Our  act  has  no  such  reservations,  in  terms, 
and,  therefore,  these  decisions  afford  us  no 
light. 
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It  does  not  constitute  an  a^eement  lor 
complete  ouster  of  the  jurisdiction  of  the 
courts  to  provide  by  contract  for  the  arbitra- 
tion of  special  matters,  such  as  agreement 
concerning  the  amount  of  loss  due  under  an 
insurance  policy,  an  agreement  how  some 
facts  shall  be  fixed,  and  leaving  ultimate  lia- 
bility or  nonliability  to  be  settled  by  the 
courts.  Certain  facts  may  be  fixed  by  a  per- 
son selected  by  contract  for  that  purpose,  so 
long  as  the  ultimate  question  at  issue  may 
still  be  litigated  in  the  courts.  Supreme 
Council,  etc.  ▼.  Forsinger,  125  Ind.  52,  26 
N.  E.  129,  21  Am.  St.  Rep.  196,  9  L.R.A.  501; 
Whitney  v.  National  Masonic  Ace.  Assoc:  62 
Minn.  378,  64  N.  W.  184;  Home  Ins.  Co.  v. 
Morse,  20  Wall.  445,  22  U.  S.  (L.  ed.)  366; 
Stephenson  v.  Piscataqua  F.  etc.  Ins.  Co.  64 
Me.  66;  Mentz  v.  Armenia  F.  Ins.  Co.  79  Pa. 
St.  478,  21  Am.  Rep.  80;  Reed  v.  Washington 
F.  etc.  Ins.  Co.  138  Mass.  672;  Fox  v.  Masons 
Fraternal  Ace.  Absoc.  96  Wis.  390,  394,  395, 
71  N.  W.  363. 

The  following  cases  also  throw  some  light 
on  the  question:  Guaranty  Trust,  etc.  Co. 
▼.  Green  Cove  Springs,  etc.  R.  Co.  139  U.  S. 
137,  11  S.  Ct.  512,  85  U.  S.  (L.  ed.)  116; 
Gittings  V.  Baker,  2  Ohio  St.  21;  Conner  ▼. 
Drake,  1  Ohio  St.  166;  Kill  v.  Hollister,  1 
Wils.  K.  B.  (Eng.)  129. 

Contracts  which  provide  that  the  value  of 
certain  property,  and  other  like  matters,  shall 
be  determined  by  a  certain  person  therein 
named,  and  that  his  decision  shall  be  final, 
are  [316]  usually  upheld  as  lawful,  on  the 
ground  that  they  do  not  oust  the  courts  of 
their  jiirisdiction  over  the  subject  matter, 
but  only  provide  a  safe  and  speedy  manner 
of  fixing  definitely  some  fact  which  is  usually 
of  a  complex  and  difficult  nature,  and  one 
that  would  not  be  easy  to  establish  by  evi- 
dence. And  such  fact,  when  ascertained  and 
fixed  by  the  person,  and  in  the  manner  pro- 
vided by  the  terms  of  the  contract,  is  estab- 
lished between  the  parties  in  the  absence  of 
fraud  or  manifest  mistake;  but  the  parties 
arc  at  liberty,  after  so  fixing  such  fact,  to 
go  into  court  and  litigate  such  differences  as 
may  still  exist  between  them.  See  Easton  v. 
Pennsylvania,  etc.  Canal  Co.  13  Ohio  81; 
Mansfield,  etc.  City  R.  Co.  v.  Vcedcr,  17  Ohio 
385 ;  Mundy  v.'  Louisville,  etc.  R.  Co.  67  Fed. 
633,  81  U.  S.  App.  606,  14  C.  C.  A.  583; 
Kane  v.  Stone  Co.  39  Ohio  St.  1;  North 
Lebanon  R.  Co.  r.  McGrann,  33  Pa.  St.  530, 
76  Am.  Dec.  624 ;  Faunce  v.  Burke,  16  Pa.  St. 
469,  55  Am.  Dec.  519;  Monongahela  Nav.  Co. 
V.  Fenlon,  4  Watts  &  S.  (Pa.)  205;  Hamil- 
ton V.  Liverpool,  etc.  Ins.  Co.  136  U.  S.  242, 
10  S.  Ct.  945,  34  U.  S.  (L.  ed.)  -419. 

Chapter  14,  Title  XXI,  of  the  Code  of  1897 
provides  that  all  controversies  which  might 


be  the  subject  of  a  civil  aaticfa  may  be  snV 
mitted  to  the  decision  of  one  or  more  arbi- 
trators, as  by  statute  provided;  and  the  sub- 
mission to  arbitrators  may  be  of  particular 
matters  or  demands,  or  of  all  demands  which 
one  party  has  against  the  o^er,  or  of  mutual 
demands ;  and  it  cannot  be  revoked  except  on 
mutual  consent.  Code  Section  4395  enacts 
that  awards  by  arbitrators  who  have  been 
chosen  without  complying  with  the  provisions 
of  the  chapter  shall,  nevertheless,  be  valid 
and  binding  on  the  parties  thereto  as  is  any 
other  contract,  and  may  be  impeached  only 
for  fraud  or  mistake;  and  even  as  the  award 
under  the  compensation  act  can  be  made 
finally  eflfective  only  by  decree  of  court,  ao 
the  award  of  nonstatutory  arbitrators  can  be 
enforced  only  by  an  action.  We  are  not 
aware  it  has  ever  been  claimed  that  such  ar- 
bitration statutes  are  void  for  ousting  the 
courts  of  jurisdiction,  or  for  any  other  reason 
—  and  this  though  they  provide  for  submis- 
sion of  the  entire  dispute  by  the  parties  to 
[317]  arbitration,  an  extent  to  which,  as  will 
presently  be  seen,  the  compensation  act  does 
not  go. 

It  has  provisions  that  indicate  that  it  is 
not  intended,  literally,  at  least,  to  give  the 
statutory  arbitrators  all  the  powers  that 
courts  have.  For  the  district  court  is  em- 
powered to  enforce,  by  proper  proceedings, 
the  provisions  of  the  section  relating  to  the 
attendance  and  testimony  of  witnesses,  and 
the  examination  of  books  and  records.  (Sec. 
26.)  And  provision  is  made  for  cases  where- 
by the  judge,  on  notice,  may  commute  future 
payments  to  a  lump  sum,  restricted  in  amount 
by  the  statute,  and  upon  payment  there  shall 
be  a  discharge  of  the  employer  of  all  future 
liability  on  account  of  the  injury  or  death, 
and  he  be  entitled  to  a  duly  executed  release, 
upon  filing  which,  the  liability  of  the  em- 
ployer under  any  agreement,  award,  finding 
or  judgment  shall  be  discharged  of  record. 
(Sec.  15.) 

So  far  as  specific  delegation  goes,  the  arbi- 
tration committee  can  do  no  more  than  to 
find  that  the  employee  should  have  compen- 
sation under  some  item  of  the  statute  sched- 
ule; and  the  commissioner  may,  on  investi- 
gation, make  a  finding  that  an  award  thus 
made  shall  be  modified  or  terminated.  It  is 
manifest  that  this  does  not,  in  terms,  deprive 
the  courts  of  all  jurisdiction  in  the  premises. 

The  very  basis  of  power  to  award  compen- 
sation under  the  act  is  that  its  provisions 
must  first  be  accepted;  that  the  claimant 
must  be  an  employee ;  that  he  must  have  sus- 
tained personal  injuries ;  that  they  must  have 
arisen  out  of  and  in  course  of  the  employ- 
monU$  and  that  the  compensation  shall  be  at 
rates  fixed  by  the  statute.  By  the  terms  of 
Section  10,  payment  of  compensation  as  per 
schedule  is  to  be  made  if  employer  and  em- 
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ployee  liftTe  accepted  th^  act;  and  under  Sec- 
tion 27,  the  arbitration  committee  is  formed 
and  proceeds,  not  because  there  is  a  dispute 
or  the  material  for  a  lawsuit^  between  em- 
ployer and  employee,  but  if  these  fail  to 
reach  an  agreement  "In  regard  to  compensa- 
tion tinder  this  act." 

It  is  significant,  too,  that  appeal  is  pro- 
vided from  the  [318]  decree  enforcing  the 
award,  on  which  all  sare  pure  questions  of 
fact  may  be  reviewed.  For  all  practical  pur- 
poses, the  rale  prevailing  iiX  this  court,  on 
the  law  side — for  that  matter,  the  language 
of  the  grant  in  the  Constitution — take  from 
us  the  power  to  pass  upon  pure  questions  of 
fact.  The  elimination  of  that  power  is  cer- 
tainly not  the  taking  of  power  to  review,  in 
toto.  We  hold  that,  though  the  act  does  not. 
in  terms,  provide  for  judicial  review,  except 
by  said  appeal,  the  statute  does  not  take  from 
the  courts  all  jurisdiction  in  the  premises. 
Arguing  for  the  validity  of  the  Ohio  Compen- 
sation Act,  the  attorney  general  of  that  state 
concedes  that  if  the  board  allowed  nothing, 
or  less  than  the  compensation  fixed  by  stat- 
ute, court  review  remains,  and  that,  perhaps, 
the  courts  may  inquire  whether  the  injury 
arose  in  the  course  of  the  employment  or  was 
self-inflicted. 

Sabre's  case,  86  Vt.  347,  Ann.  Cas.  1»16C 
126&,  85  Atl.  694,  695,  holds  that,  as  the 
Constitution  provides  that  courts  shall  b^ 
open  for  trial  of  all  cases  proper  for  their 
cognizanxje,  therefore  the  courts,  regardless  of 
statute,  may  determine  whether  the  board 
created  has  gone  beyond  the  powers  granted 
it.  We  are  in  no  doubt  that  the  very  struc- 
ture of  the  law  of  the  land  and  the  inherent 
power  of  the  courts  would  enable  them  to 
interfere,  }f  what  we  have  defined  to  be  the 
jurisdiction  conferred  upon  the  arbitration 
committee  were  by  it  exceeded;  that  they 
<;ould  inquire  whether  the  act  was  being  en- 
forced against  one  who  had  rejected  it, 
whether  the  claiming  employee  was  an  em- 
ployee, whether  he  was  injured  at  all,  wheth- 
er his  injury  was  one  arising  out  of  such 
employment,  whether  it  was  due  to  intoxica^ 
tion  of  the  servant,  or  self-inflicted,— or,  ac- 
ceptance being  conceded,  into  whether  an 
award  different  from  the  statute  schedufes 
had  been  made,  into  whether  the  award  was 
tainted  with  fraud  on  part  of  the  prevailing 
party  of  the  arbitration  committee,  and  into 
•hether  that  body  attempted  judicial  func- 
tions, in  violation  of  or  not  granted  by  the 
act. 

AH  of  which  establishes  that  the  statute 
works  no  complete  ouster  of  jurisdiction-* 
the  only  ouster  which  is  condemned.  [319] 
The  utmost  it  does  is  to  provide  administra- 
tive machinery  for  applying  rates  of  compen- 
sation fixed  by  the  legislature,  as  between 
parties  who  have  agreed  to  have  the  amount 
Ann.  Cas.  1917 B. — 53. 


of  compensation  merely,  thus  determined. 
The  effect  of  statutes,  never  challenged  so  far 
as  we  are  advised,  which  limit  recovery  for 
negligence  causing  death,  is  to  compel  the 
courts  to  do  what  here  is  done  by 'the  arbi- 
trators. 

I 

4. 

That  atatute  sanetion  of  agreements  which 
do  divest  the  courts  of  all  juriadiction  to  set- 
tle disputes  between  the  contracting  parties 
Would  nullif  j^  such  statute  is  n6t  at  all  deter- 
mined by  the  cases  that  condemn  such  agree- 
ment. It  is  one  thing  that  a  particular 
contract  is  void  beea^use  the  law  disapproves 
it,  quitte  jaother,  that  a  law  is  Toid  because 
it  approvea  rather  than  disapproves  audi  con- 
tract. Whether  such  statute  is  valid  must 
depend  vpon  what  ground  contracts  to  oust 
th^  ec«rt  of  jurisdiction  h^ve  been  held  void. 
If  avoided  because  against  puUie  policy — and 
the  avoidanoe  has  been  put  on  th»t  ground 
(sea  Fox  v.  Masons'  Fratornal  Ace.  Assoc. 
96  Wis.  390,  884,  396;  71  N.  W.  803) --then 
contracts  approved  by  tbe  legislature  are  Talid 
against  that  objection.  Since  -  statutes  not 
inhibited  1^  the  Constitution  bindingly  de« 
dare  tfaajt  what  they,  enact  t«  piiblie  policy^ 
a  emxtmtt  eitpressly  anthorited  by  s«ch  stat^ 
ute  cannot  be  nullified  lor  being  against 'pub- 
lic policy.  04  doursfl,  the- legislature  esniBst 
validate  such  contract  if  the  Constitution 
puts  all  exevcise  of  aH  judicial  powers  in  the 
courts;  nor  any  can  tract  that  oasts  the  courts 
of  such  jarfsdiction  as  the  fondameBtal  larw 
gives  to  the  courts,- exclusively. 

The  tni^  sco^m  of  ihe  ifn^iry  is,  then, 
whether  our  CJonstitution  prevents  the  dele* 
gatioa  of  judicfial  ptowers  by  statnts  —^para- 
ph rased,  inhibits  statutory  approval  of  sueii 
delegation  by  eontract. 

[ifiO]  The  provisions  of  oar  Inndamental 
law  tiiat  can  be  in  the  least  applicable  here 
are  the  following: 

"The  judicial  *  power  shall  be  vested  in  a 
Supreme  Court,  district  court,  and  such 
.  .  .  inferior  courts  as  the  general  assem- 
bly may  from  time  to  time  establish.'^  Art. 
6,  Sec.  1. 

If  this  were  all,  it  might  be  claimed  that 
this  vests  all  judicial  power  or  anything  that 
can  be  claimed  to  savor  of  it  exclusively  in 
said  courts,  and  that,  therefore,  any  contract 
which  puts  judicial  power  in  any  aspect  or 
of  any  degree  elsewhere  than  in  said  courts 
cannot,  therefore,  be  sanctioned  by  the  legis- 
lature, nor  upheld. 

The  duty  of  a  court  to  give  a  statute  such 
construction,  if  possible,  as  will  maintain  it, 
rather  than  one  which  will  render  it  uncon- 
stitutional— Santo  V.  State,  2  la.  at  208,  63 
Am.  Dec.  487 ;  State  v.  Davis  County  Judge, 
2  la.  280;   Duncombe  »    Prindle,  12  la.   1; 
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Iowa  Homestead  Co.  v.  Webster  County,  21 
la.  221 —  cannot  be  well  performed  unless  the 
Constitution,  too>  be  construed  with  a  view  to 
holding,  if  in  reason  possible,  that  a  statute 
has  not  violated  it.  At  the  least,  to  arrive 
at  the  meaning  of  words  used  in  a. section 
of  the  Constitution,  interpretation  should 
consider  sections  preceding  and  following  it 
having  reference  to  the  same  subject-matter, 
unless  the  words  to  be  construed  have  such 
clear  and  express  meaning  that  there  can  be 
but  one  conclusion  as  to  what  was  meant. 
Allen  V.  Clayton,  63  la.  11,  18  N.  W.  663, 
50  Am.  Rep.  716.  Construing,  then,  with  con^ 
sideration  of  all  that  is  said  on  the  subject) 
We  find,  in  Section  4  of  Article  6,  what  shows 
that  it  waa  not  intended,  literally,  to  keep 
all  judicial  power  in  the  Supreme  Court; 
because  this  latter  provides  what  are  clearly 
limitations,  to  wit,  that  the  Supreme  Court 
shall  have  (1)  appellate  jurisdiction  in  cases 
of  chancery  and  in  no  others,  (2)  and  shall 
constitute  a  court  for  the  correction  of  errors 
at  law,  "under  such  restrictions  as  the  gen- 
eral assembly  may  by  law  prescribe/'  Clear- 
ly, this  makes  Section  1  of  the  article  less 
than  a  literal  grant  of  exclusive  power,  be^ 
cause  it  not  only  specifies  certain  powerd 
when,  if  there  were  a  grant  of  {321]  all 
power,  no  specification  would  be  necessary, 
but  ejipressly  says  that  even  the  given  judi- 
cial power  may  be  restricted  by  the  legisLa* 
ture.  Sec.  6,  Art.  5,  provides  that  the  Dis- 
trict Court  has  ''JurlBdiction  in  civil  and 
criminal  matters  arising  in  their  respective 
districts^  in  such  manner  as  shall  be  pre* 
scribed  by  law."  This,  too,  indicates  that  Ho 
unlimited  exduai^e  possession  of  the  judicial 
power  is  intended. 

Our  investigation  has  failed  to  find  a  case 
in  which  contracts  unduly  restrictive  of  the 
powers  of  courts  have  been  avoided  on  thm 
ground  that  their  making  was  inhibited  by 
a  Constitution.  And  every  sanction  we  have 
given  to  any  delegation  of  judicial  power  to 
tribunals  other  than  duly  constituted  judi- 
cial tribunals  is,  of  necessity,  an  interpreta" 
tion  that  our  Constitution  does  not  prohibit 
all  delegations  of  such  powers.  II  our  funda* 
mental  law  puts  the  exercise  of  all  judicial 
power  in  the  constitutional  courts,  we  should 
have  held  that  any  delegation  of  such  power 
by  the  legislature  is  an  unconstitutional  en- 
actment. Instead,  we  have  sustained  many 
such^  and,  additional  to  the  instances  hereto- 
fore referred  to,  we  hold,  in  O'Brien  v.  Barr, 
S3  la.  51,  49  N.  W.  68,  that  it  is  constitu- 
tional to  vest  in  the  executive  council  the 
authority  to  determine  in  which  of  the  peni- 
tentiaries a  convict  shall  be  confined;  and, 
in  State  v.  Mason  City,  etc..  R.  Co.  85  Icu 
516,  62  N.  W.  490,  that,  though  the  board  of 
railroad  comroispioners  may  not  be  a  court, 
it  may  still  be  given  jurisdiction  to  investi- 


gate and  determine  by  preooribed  rulee  and 
judicial  inquiry  questions  submitted  to  it 
under  statute  authority. 

It  is  the  hdlding  of  In  re  Sioux  City  Stock- 
yards Co.  149  la.  6,  10,  127  N.  W.  1102,  that 
the  delegation  of  judicial  powers  to  adminis- 
trative boards  is  not  a  void  act  because  in 
contravention  of  Article  3,  Section  1,  Consti- 
tution,  which  provides  that  the  powers  of 
government  of  the  state  are  divided  into  three 
departments,  legislative,  executive  and  judi- 
cial, and  that  no  person  charged  with  the 
exercise  of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  func- 
tion appertaining  [322]  to  either  of  the 
others,  except  as  by  the  Constitution  express- 
ly directed  or  permitted. 

We  conclude  that  the  act  is  not  invalid 
because  of  effectuating  any  undue  abstraction 
of  the  powers  of  courts. 

VI.  There  is  a  general  challenge  that,  if  the 
employer  rejects  the  provisions  of  tlie  act» 
he  is  deprived  of  certain  defenses,  and  it  is 
put  epigrammatically  that  he  is  deprived  oi 
practically  all  defense  if  he  insists  upon  his 
constitutional  rights  to  trial  by  jury  under 
due  process  of  law.  It  is  advisable  to  be 
more  temperate  in  determination  than  is  this 
indulgence  in  advocacy. 

It  is  complained  that  the  act  denies  to  de- 
fendant the  right  to  show  that  the  injury 
complained  of  waa  caused  by  the  negUgenee 
of  the  plaintiff.  It  does  enact  that  Uie  only 
negligence  of  the  plaintiff  which  ia  available 
as  complete  defense  is  negligence  which  is 
self-inflicted  or  injury  which  is  the  result  of 
intoxication.  While  this  is  all  of  the  negli- 
gence of  the  plaintiff  which  so  operates,  we 
have  held  herein  that  the  defendant  ia  left  at 
liberty  to  prove  that»  either  by  reason  of  the 
negligence  of  the  plaintiff  or  for*  any  other 
reason,  the  defendant  is  wholly  free  from 
fault.  To  be  sure,  under  the  act  it  is  pre- 
sumed that  the  proximate  injury  was  the 
direct  result  of  negligence  on  part  of  the 
employer,  and  upon  him  is  the  burden  of 
proof  to  rebut  this  presumption,  and  to  show 
afilrmatively  that  no  negligence  of  his  is  at 
fault  for  the  injury. 

It  was  never  claimed  that  the  Constitution 
was  violated  by  the  rule  that  the  employee 
had  the  burden  of  proving  that  the  master 
was  to  blame  for  his  injury,  and  thus  creat- 
ing a  presumption  that  the  injury  was  not 
due  to  the  fault  of  the  employer.  We  are 
unable  to  see  why  the  converse  of  the  rule 
does  violate  the  Constitution.  Rules  as  to 
such  presumptions  and  as  to  burden  of  proof 
are  court-made,  and  can  be  changed  or  abro- 
gated by  the  legislature. 

If  the  courts  could  place  the  burden  as  H 
was  before  the  [323]  act,  it  is  manifest  that 
the  legislature  may  abolish'  the  court  rule 
and  substitute  for  it  one  reversing  the  for- 
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xner  rule;  and  acts  that  work  this  change  or 
abrogation  come  within  the  words  of  Mr. 
Justice  Field,  quoted  in  Magoun  ▼.  Illinois 
Trust,  etc.  Bank,  170  U.  S.  283,  293,  18  S.  Ct. 
594,  42  U.  S.  (L.  ed.)  1037,  1043: 

"It  is  hardly  neceasary  to  say  that  hard- 
ship, impolicy  or  injustice  of  state  laws  is 
not  necessarily  an  objection  to  their  consti- 
tutional validity.** 

In  Mobile,  etc.  R.  Go.  ▼.  Turnipseed,  219 
U.  S.  35,  Ann.  Cas.  1912A  463,  31  S.  Ct.  136, 
55  U.  S.  (L.  ed.)  78,  32  L.R.A.(N.S.)  226, 
there  is  sustained  a  Mississippi  statute  under 
which,  in  actions  against  railway  companies 
for  damage  done  to  persons  or  property, 
proof  fliat  the  injury  was  inflicted  by  the 
running  of  locomotives  or  cars  is  made  prima 
facie  evidence  of  negligence. 

Cases  like  that  of  Byers  V.  Meridian  Print- 
ing Co.  84  Ohio  St.  408,  95  N.  E.  917,  38 
L.ItA.  (N.S.)  013,  do  not  militate  against 
this.  It  holds  that  the  presumption  of  mal- 
ice arising  from  the  publication  of  libel  is 
not  one  as  to  a  mere  matter  of  procedure, 
but  is  substantive  law ;  and  that,  as  the  l^is- 
lature  cannot  take  away  rights  which  it  did 
not  give,  it  may  not  ordain  that  this  pre- 
sumption is  rebutted  if  the  publisher  of  the 
libel  retract. 


2. 


Contribntory  negligence,  in  the  sense  that, 
the  employer  and  employee  being  both  negli- 
gent, the  employee  will  be  defeated,  no  matter 
how  small  was  his  part  in  the  total  of  the 
two  negligenees,  has  been  taken  away.  But 
it  will  be  found  that  this  act  has,  in  reality, 
added  to  the  defease  of  contributory  negli- 
gence rather  than  subtracted  from  it,  though 
not  by  comparison  with  what  the  law  of  con- 
tributory negligence  once  was.  If  it  were  not 
for  this  act,  all  eontributory  n^ligence  would 
be  available  in  mitigation  only.  See  Sec. 
3593-a  of  the  Supplemental  Supplement  to 
the  Code  of  1915,  which  is  in  no  way  [324] 
challenged.  By  reason  of  the  compensation 
statute,  there  is  the  right  so  to  plead  in  miti- 
gation, pins  the  right  to  plead  some  contrib- 
utory negligences  in  bar. 

And  if  the  act  is  accepted,  Section  2  pro- 
vides that  no  compensation  under  the  act 
Bhall  be  aUowed  lor  any  injury  caused  by  the 
employee's  wilful  intention  to  injure  himself, 
or  to  wilfully  injure  another;  nor  if  the  in- 
jary  is  sustained  where  intoxication  of  the 
employee  was  the  proximate  oause  of  the 
injury. 

We  think  the  Jeffrey  case,  235  U.  S.  571, 
36  S.  Ct.  167,  69  U.  S.  (L.  ed.)  364,  is  at 
least  authority  for  the  proposition  that  abol- 
ishing such  defenses  as  contributory  negli- 
gence, assumed  risk  and  the  negligence  of 
felloiir   servants   only,  where   tlie   employer. 


being  free  to  accept  or  reject,  rejects,  violates 
no  constitutional  rights. 

3. 

Taking  away  the  defense  that  the  injury  is 
due  to  the  negligence  of  a  fellow  servant, 
which  is  done  by  the  act,  is  not  objectionable 
as  illegal  classification,  nor  in  any  way  vio- 
lative of  constitutional  rights.  Missouri  Pac. 
R.  Co.  V.  Mackey,  127  U.  8.  205,  8  S.  Ct. 
1161,  32  tJ.  S.  (L.  ed.)  107;  Mobile,  etc.  R. 
Co.  V.  Turnipseed,  219  U.  S.  35,  Ann.  Cas. 
1912A  463,  31  8.  a.  136,  65  U.  8.  (L.  ed.) 
78,  32  L.R.A.(N.S.)  226;  Watson  v.  St.  Louis, 
etc.  R.  Co.  169  Fed.  942. 

4. 

As  to  the  elimination  by  the  act  of  various 
defenses  resting  on  risks  assiimed  by  the  em- 
ployee, the  taking  of  such  defenses  has  been 
generally  held  to  be  within  the  power  of  the 
legislature.  See  Missouri,  etc.  R.  Co.  v. 
Bailey,  63  Tex.  Civ.  App.  296,  115  S.  W.  601; 
El  Paso,  etc.  R.  Co.  v.  Alexander  (Tex.)  117 
S.  W.  927. 

It  has  been  said  of  the  defenses  of  assumed 
risk,  and  that  the  injury  was  the  act  of  a 
fellow  servant,  that,  having  been  evolved  by 
the  courts,  they  may  properly  be  abrogated 
by  the  legislature.  Borgnis  v.  Falk  Co.  147 
Wis.  327,  133  N.  W.  209,  37  L.R.A.(N,S.) 
489;  Jensen  v.  Southern  Pac.  Co.  215  N.  Y. 
614,  Ann.  Cas.  1916B  276,  109  N.  E.  600,  604, 
L.R.A.1916A  403.  And  the  Supreme  Court  of 
the  United  States  has  held,  in  [325]  In  re 
Second  Employers'  Liability  Cases,  223  U.  S. 
1,  32  S.  Ct.  169,  66  U.  S.  (L.  ed.)  327,  38 
L.R.A.(N.S.)  44,  that  such  rules  aa  this  are 
common-law  rules,  and  no  one  has  a  vested 
interest  m  such  rules.  See  also  State  v. 
Creamer,  85  Ohio  St.  849,  97  N.  E.  602,  606, 
39  L.R.A.(N.S.)  694,  left  column,  and  In  re 
Opinion  of  Justices,  supra,  and  State  v.  Clau- 
sen (Wash.)  supra. 

6. 

It  is  urged  that  trial  by  jury  is  denied  of 
all  issues  except  the  amount  of  damages,  and 
conceded  that,  as  to  the  latter,  the  defendant 
waived  trial  by  jury.  It  is  urged  that  such 
trial  is  denied  without  a  repeal  of  Code  Sec. 
3650,  that  issues  of  fact  in  an  ordinary  ac- 
tion must  be  tried  by  jury  unless  the  same 
is  waived.  We  hold  on  this  appeal  that  the 
statute  did  not  deprive  the  appellant  of  the 
right  to  a  trial  by  jury  in  cases  where,  as 
here,  he  rejects  the  compensation  statute,  and 
that  tiie  denial  is  an  error  in  interpretation, 
rather  than  obedience  to  legislative  action. 
Without  reference  to  the  constitutional  as- 
pects of  denying  jury  trial,  the  statute  cannot 
be  unconstitutional  for  denying  trial  by  jury 
if  it  does  not  deny  such  trial. 

It  is  true  that  the  statute  accomplishes 
giving  the  jury  less  to  do  than  formerly,  and 
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changes  the  character  of  its  work.  It  can  no 
longer  pass  upon  whether  the  plaintiff  should 
not  be  wholly  defeated  because  guilty  of  some 
degree  of  negligence  contributing  to  the  in- 
jury complained  of,  and  can  defeat  the  plain- 
tiff only  if  the  contribution  is  by  self -inflic- 
tion, or  by  negligence  due  to  intoxication. 
Other  contributions  will  get  to  it  only  on  a 
plea  in  mitigation.  The  jury  will  no  longer 
consider  whether  the  plaintiff  should  be  de- 
feated because  the  evidence  shows  he  assumed 
the  risk  of  being  injured  as  he  was;  will 
not  have  the  question  whether  there  must  be 
a  failure  to  recover  because  the  injury  was 
due  to  the  negligence  of  a  fellow  servant. 
It  will  not  have  the  question  whether  the 
servant  has  proven  that  his  injury  is  due  to 
the  negligence  of  the  master,  and  will  begin 
Us  inquiries  by  assuming  the  master  was 
{326]  thus  negligent,  and  next  consider 
whether  the  employer  has  proven,  notwith- 
standing this  presumption,  that  he  is  wholly 
free  from  fault.  It  is  self-evident  that  none, 
of  this  denies  trial  by  jury,  but  merely 
changes  the  rules  under  which  such  trial  aball 
proceed. 

Passing  abstractions  and  general  discus- 
sions,  and  coming  to  the  question  whether  the 
act  is  invalid  because  it  denies  the  right  to 
trial  by  jury  in  proceedings  to  administei* 
the  act  between  those  who  have  accepted  it, 
we  And  it  universally  held  that  in  such  case 
it  ift  not  a  valid  objection  that  jury  trial  is 
not  provided  for.  Seztou  y.  Newark  Dist. 
Tel.  Co.  84  N.  J.  L.  85,  86  Atl.  451;  State 
v;  Clausen^  supra;  Jenson  v.  Southern  Pac. 
Co.  215  N.  Y.  514,  Ann.  Cas.  1916B  276,  100 
N.  E.  at  603,  604,  L.R.A.1916A  403 ;  Deibeikis 
V.  Link-Belt  Co.  supra;  Mellen  Lumber  Co»  t. 
Industrial  Cotnmisaion,  154  Wis.  114,  Ann. 
Cas;  1915B  997»  142  N.  W.  187,  L.R.A.1916A 
374;  Keutueky  State  Journal  Co«  v.  Work- 
men's Compensation  Board,  161  Ky.  562, 
Ann.  Cas.  1916B  1273,  170  S.  W.  437,  1166, 
L.R.A,1916A  389. 

The  right  to  jury  trial  can  be  waived.  Our 
own  statute  (Code  Sec.  3650)  provides,  in 
terms,  tliat  the  right  exists  only  if  it  be  not 
waived.  It  may  be  conceded  that  the  cases 
hold,  as  appellant  claims,  that  the  waiver  of 
trial  by  jury  and  by  due  process  of  law  must 
be  by  voluntary  assent,  but  it  does  not  follow 
that  constitutional  guarantees  must  be  *'ex- 
pressly"  waived  by  the  party  thereby  affected. 

Proceeding  upon  this  premise,  the  authori- 
ties hold  that,  whenever  two  agree  to  have 
their  difficulties  adjusted  by  a  method  which 
excludes  trial  by  jury,  they  thereby  waive 
the  right  to  such  trial ;  that  the  right  to  such 
trial  is  waived  by  electing  to  come  within 
the  act;  that  such  acts  take  away  the  cause 
of  action  on  the  one  hand  and  the  ground  of 
defense  on  the  other,  and  merge  both  in  a 
statutory  indemnity,  fixed  and  certain:  that 


for  these  benefits  the  parties  are  required  to 
give  up  "the  doubtful  privilege  of  having  a 
jury  assess  his  damaged,  a  considerable  part 
of  which,  if  recovered  at  all,  after  long  delay, 
must  go  to  pay  expenses  and  lawyer  fees.'' 
In  the  case  of  State  v.  Mountain  Timber  Co. 
75  Wash,  581,  135  Pac.  645,  it  is  held  [327] 
that  the  right  to  regulate  the  management  of 
industries  is  so  within  the  police  power  as 
that  workmen's  compensation  acts  are  valid, 
though  thereby  the  injured  employee  is  de- 
prived of  a  jury  trial. 

a.  Tlie  right  to  trial  by  jury  is  not  absolute 
in  the  sense  that  it  has  universal  application. 
There  is  not  a  general  right  to  such  trial  in 
special  proceedings.  Qreen  v.  Smith,  111  la. 
183,  82  N.  W.  448;  In  re  Cherokee  County 
Printing,  158  la.  .282,  136  N.  W.  765.  There 
are  cases  holding  it  to  be  error  to  submit 
some  ordinary  actions  to  a  jury,  even  in  an 
advisory  way.  Porter  v.  Butterfield,  116  la. 
725,  89  N.  W.  199.  No  jury  is  allowed  in 
inquests  such  as  juvenile  delinquent  ads 
The  right  exists  only  in  cases  where  it  ex- 
isted at  the  adoption  of  the  Constitution. 
Cunningham  v.  Northwestern  Imp.  Co.  44 
Mont.  180,  119  Pac.  554. 

b.  The  Federal  Ccmstitution  does  not  regu- 
late the  granting  or  denying  jury  trial  by  the 
state,  but  has  reference  to  administration  of 
the  Federal  law  in  the  Federal  courts.  Cun- 
ningham v.  Northwestern  Imp.  Co.  supra; 
State  V.  Mountain  Timber  C6.  76  Wash.  581, 
135  Pac.  645,  646. 

No  fundamental  rights  are  disturbed  be* 
cause  said  defenses  have  been  eliminated  or 
modified,  nor  by  changes  made  i&  presump- 
tion of  fact. 

VII.  Aside  from  the  question  whether  the 
act  is  wrongfully  compulsiv«,  there  is  little 
more  to  be  said  upon  the  general  insistence 
that  the  statute  violates  the  guaranties  of 
due  process  of  law  and  of  equal  protection  of 
the  laws,  and  that  it  effects  a  wrongful 
abridgment  of  the  privileges  and  immunities 
of  citizenship. 

In  Merchants',  etc.  Bank  t.  Pennsylvania, 
167  U.  S.  461,  17  S.  Ct.  829,  42  U.  S.  (L.  ed.) 
236,  it  is  said  that,  as  the  statute  fixes  the 
time  when  the  bank  shall  make  its  report  to 
the  auditor  general  of  the  value  of  its  shares, 
and  directs  him  to  hear  tilie  stockholders,  it 
satisfies  the  requirement  as  to  "due  process 
of  law''  in  tax  proeeedings,  which  is  that  the 
law  shall  fix  the  time  and  [328]  place  at 
which  the  assessment  is  to  be  made;  the  rule 
being  that  official  proceedings  are  always,  in 
the  absence  of  express  provision  to  the  con- 
trary, to  be  had  at  the  offioe  of  the  officer 
charged  with  the  duties. 

Buttfield  V.  Straoahan,  192  U.  8.  470,  24 
S.  Ct.  349,  48  U.  S.  (L.  ed.)  625»  holds  that 
assuming  that  no  opportunity  was  afforded 
by  the  Tea  Inspection  Act,  29  Stati^es  at 
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Large,  fM,  to  an  ixapprter  of  tea&  for  a  hear- 
ing with  reference  to  the  establishing  of  gov- 
prnment  standards  of  purity,  quality  and 
fitness  for  consumption,  and  the  question  as 
to  whether  his  tea  should  be  rejected  as  not . 
entitled  to  admission  because  inferior  to  gov- 
ernment standards,  yet  the  statute  is  not 
thereby  rendered  objectionable  as  a  denial 
of  due  process  of  law. 

In  Cunningham's  case^  44  Mont.  180,  119 
Pac.  554,  555,  it  is  held  that  the  phrase  "due 
process  of  law''  does  not  necessarily  mean 
trial  or  hearing  by  judicial  proceeding,  and 
in  State  Sav.  etc.  Bank  v.  Anderson,  165  Gal. 
437,  132  Pac  755,  L.K.A.1915E  675,  that  due 
process  of  law  does  not  necessarily  imply  a 
regular  proceeding  in  a  court  of  justice.  In 
principle,  the  dec^ision  in  Cunningham's  case, 
supra,  is  that  tlie  power  to  enac^  a  compul- 
sory law  exists,  and  that  such  enactment  is 
not  in  violation  of  the  due  process  clause  of 
the  Federal  Constitution.  And  that  is  the 
holding  of  In  re  Opinion  of  Justices^  209 
Mass.  607,  96  N.  E.  308,  and  of  Borgnis'  case, 
147  Wis.  327,  133  N.  W.  209,  37  L.RA.(X.S.) 
489,  wherein  it  is  held  that,  since  the  commis- 
sion administering  the  workmen's  compensa- 
tion law  is  a  mere  administrative  board,  it 
had  power  to  investigate  or  determine  factit 
without  notice  to  the  parties  of  each  succes- 
sive step  in  the  proceedings,  without  thereby 
working  a  denial  of  ''due  process  of  law.'' 

The  Washington  Compensation  Act  is  sus- 
tained against  objection  that  it  unduly 
abridges  the  privileges  and  immunities  of  the 
citizen,  and  that  it  denies  the  equal  protec- 
tion of  the  laws.  State  v.  Clausen,  65  Wash. 
156,  117  Pac.  1101,  37  L.R.A.(N.8.)  466.  So 
is  the  Industrial  Insurance  Law  of  that  state. 
State  V.  Mountain  Timber  Co.  75  Wash.  581, 
135  Pac,  645.  The  Ohio  Employer's  Liability 
[329]  Insurance  Act  is  declared  to  be  a  valid 
("xercise  of  legislative  power,  not  repugnant 
to  the  Federal  or  State  Constitution,  or  to 
any  limitation  contained  in  either.  State  v. 
Creamer,  85  Ohio  349,  97  N.  £.  602,  39  L.RJL 
(N.S.)  694. 

Finally,  defendant  admitted  in  answer  that 
it  is  a  corporation,  and  a  cojrporation  is  not 
a  "citizen"  within  the  protection  of  the  "priv- 
ileges and  immunities"  provisions  of  the  Fed- 
eral Constitution.  Duttooi  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282 ;  Paul  v.  Vir- 
ginia, 8  WalL  168,  19  U.  S.  (L.  ed.)  357; 
Liverpool,  etc.  L.  etc.  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  566,  19  U.  S.  (L.  ed.)  1029; 
Doyle  V.  Continental  Ins.  Co.  94  U.  S.  535, 
24  U.  S.  (L.  ed.)  148;  Lafayette  Ins.  Go.  v. 
French,  18  How.  404,  15  U.  S.  (L.  ed.)  451; 
Augusta  Bank  v.  Earle,  13  Pet.  519,  10  U.  S. 
(L.  ed.)  274;  Warren  Mig.  Co.  v.  Etna  Ins. 
Co.  2  Paine  501,  29  Fed.  Cas.  No.  17,206; 
I>ucat  V.  Chicago,  10  Wall.  410,  19  U.  S. 
(L.  ed.)    972;   Pembina  ConsoL  Silver  Min. 


etc.  Co.  V.  Pennsylvania,  125  U.  S.  181,  8 
S.  Ct.  737,  31  U.  S.  (L.  ed.)  650. 

The  effect  of  Kentucky  State  Journal  Co. 
V,  Workmen's  Compensation  Board,  161  Ky. 
562,  Ann.  Cas.  1916B  1273,  170  S.  W.  437, 
1166,  L.R.A.1916A  389,  is  to  hold  the  Work- 
men's Compensation  Board  Act  of  Kentucky 
invalid  because  the  Constitution  of  Kentucky 
prohibits  the  legislature  from  limiting  the 
amount  to  be  recovered  for  personal  injuries 
and  lor  injuries  resulting  in  death* 

BivisioiT  IV. 

In  our  treatment  of  many  objections  made, 
we  have  assumed,  arguendo,  that  the  act  is 
compulsory.  In  terms,  it  compels  the  doing 
of  nothing  and  the  acceptance  of  nothing, 
unless  its  provisions  be  accepted.  In  terms 
at  least,  it  leaves  the  parties  free  whether  to 
accept  or  reject.  But  the  complaint  is  made 
that,  even  though  this  be  so,  and  even  though 
many  requirements  of  the  act,  if  in  truth 
voluntarily  accepted,  work  nothing  inhibited 
by  fundamental  law,  the  freedom  to  take  or 
leave  is  one  in  seeming  only;  that,  notwith- 
standing its  protestations  to  the  contrary,  the 
statute  exercises  unreasonable  coercion  to  in- 
duce acceptance  of  it;  and  that,  if  what  it 
provides  independently  [330]  be  constitution- 
al, it  is  yet  unconstitutional  to  compel  ac- 
ceptance of  what  would  be  valid  if  one  were 
truly  left  free  to  accept  or  reject  it. 

There  are  some  provisions  not  yet  dis- 
cussed: for  instance,  the  provision  of  Section 
26  that,  if  the  employer  and  employee  reach 
an  agreement  in  regard  to  compensation  un- 
der the  act,  a  memorandum  thereof  filed  with 
the  commissioner  is  not  to  be  approved  by 
him  unless  its  terms  conform  to  the  provi- 
sions of  the  act.  Of  this  it  is  complained 
that  it  compels  settlement  to  be  made  through 
the  machinery  of  the  statute;  that  it  denies 
the  right  of  the  parties  to  discuss  and  settle 
differences,  and  so  denies  the  right  of  con- 
tract. The  last  paragraph  in  Section  1,  that 
where  the  parties  have  not  given  notice  of  the 
election  to  reject,  every  contract  of  hire  be- 
tween them,  express  or  implied,  shall  be  con- 
strued as  an  implied  agreement  between  them 
on  part  of  one  to  provide,  secure  and  pay, 
and  on  part  of  the  other  to  accept  compen- 
.sation  in  the  manner  provided  by  the  act, 
is  charged  to  work  "arbitrary  constructions 
which  deprive  defendant  of  its  rights,  reme- 
dies and  property;"  and  it  is  said  that  this 
is  especially  accomplished  by  that  part  of 
Section  1  which  creates  a  conclusive  presump- 
tion that  an  employer  defined  by  the  act  has 
elected  to  provide,  secure  and  pay  compen- 
sation according  to  its  terms. 

It  is  complained  that,  because  this  conclu- 
sive presumption  prevails,  unless  certain  pre- 
scribed notices  are  given  by  him  which  the 
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statute  prescribes  terms  for,  it  operates  to 
deprive  the  employer  of  an  election  to  remain 
outside  of  the  penalties  of  the  act.  It  is 
difficult  to  grasp  the  point  that  the  employer 
has  not  such  election  because  he  is  conclu- 
sively presumed  to  have  elected  to  accept, 
unless  specified  notices  are  by  him  given. 
This  surely  does  not  compel  him  to  accept 
the  act,  but  is  merely  a  provision  what  ho 
must  do  to  avoid  a  presumption  that  he  has 
accepted.  And  it  is  also  difficult  to  apprehend 
how  this  contention  can  be  material  here, 
where  defendant  concedes  in  his  brief  that  he 
has  rejected  the  law. 

[331  ]  It  is  urged  that  Section  27,  providing 
for  the  formation  of  an  arbitration  commit- 
tee if  the  parties  fail  to  reach  an  agreement 
in  regard  to  compensation,  in  some  way  vio- 
lates constitutional  rights.  And  of  Section 
19,  which  makes  presumptively  fraudulent 
any  contract  or  agreement  made  by  the  em- 
ployer with  the  employee  or  other  beneficiary 
of  any  claim  under  the  provision  of  the  act 
within  12  days  after  injury,  it  is  said  that 
thereby  the  state  assumes  to  prevent  any 
adjustment  except  through  arbitration. 

The  insurance  provisions  have  been  noted 
before.  An  additional  complaint  is  that  in- 
surance must  be  taken  out  by  certain  employ- 
ers, no  matter  how  small  the  risk  of  accident, 
and  that  the  alternative  is  being  subjected 
to  what  amounts  to  leaving  them  with  "prac- 
tically no  ground  of  defense."  It  may  not  be 
amiss  to  again  point  out  that,  though  no 
insurance  be  effected,  substantial  defenses  are 
still  left,  if  the  employer  rejects  the  act, 
which,  as  will  be  shown,  he  is  at  liberty  to  do. 

2. 

Let  it  be  freely  'conceded  that  requirement 
of  things  proper  in  themselves  may  make  the 
statute  which  requires  them  void.  It  is  valid 
to  provide  a  method  of  arbitration  for  those 
who  freely  accept  the  statute  which  provides 
it,  and  to  limit  the  amount  that  shall  be  paid 
and  received  by  those  who  freely  submit  to 
that  limitation.  Statutes  have  been  quite 
generally  enacted,  and  either  never  challenged 
or  else  sustained,  in  which  the  legislature 
limits  the  amount  that  might  be  recovered — 
say  for  death  caused  by  negligence.  If  this 
may  be  done  by  the  legislature,  it  may^  of 
course,  do  the  lessor,  and  provide  that  there 
shall  be  no  recovery  beyond  a  prescribed 
amount  for  an  injury  due  to  negligence  which 
does  not  cause  death.  By  the  same  token, 
since  the  act  of  assembly  is  public  policy, 
one  makes  a  contract  that  recovery  for  in- 
jury shall  have  a  certain  maximum,  or  be 
arbitrarily  a  certain  sum,  Is  not  violating 
public  policy,  if  the  legislature  [332]  affirma- 
tively declares  that  such  limiting  is  proper. 
If  it  be  conceded  that  in  the  exercise  of  the 


police  power  the  legislature  may  say  that, 
where  the  parties  agree  to  it,  the  compensa- 
tion for  injury  shall  be  per  schedule  enacted 
by  the  legislature,  it  may  certainly  create  a 
cornmission  or  administrative  board  or  body, 
with  power  to  administer  such  schedule  as 
between  parties  who  have  freely  agreed  to 
such  application  of  the  schedules  by  arbitra- 
ment. 

But  all  this  assumes  that  the  statute  is  in 
truth  accepted,  freely.  If  that  be  not  so,  such 
provisions  as  have  been  instanced  may  not 
save  the  statute,  because  in  themselves  proper. 
One  may  waive  a  constitutional  right,  but 
cannot  be  compelled  to  do  so  and  be  arbi- 
trarily subjected  to  an  option  to  stand  upon 
one  right  under  penalty  of  losing  another. 
Byers  v.  Meridian  Printing  Co.  84  Ohio  St. 
408,  95  N.  E.  917,  38  L.R.A.(N.S.)  913.  It 
would  not  save  the  act  if  every  provision  in 
it  was  itself  valid,  and  though  it  said,  in  the 
plainest  words,  that  all  were  free  to  reject 
it,  if  the  death  penalty  were  to  be  inflicted 
on  rejection,  or  if  one  rejecting  were  there- 
upon denied  the  right  to  vote  or  send  his 
children  to  the  public  schools.  Hie  test,  then, 
is  whether  the  act  in  truth  resorts  to  undue 
compulsion  to  induce  acceptance. 

The  only  compulsion  is  to  eliminate  and 
modify  certain  defenses,  and  to  change  cer- 
tain court-made  rules,  already  fully  dis- 
cussed. It  has  already  been  demonstrated, 
we  think,  that  such  eliminations,  modifica- 
tions and  changes  are,  in  themselvesy  a  proper 
exercise  of  legislatiTe  powers. 

In  Jeffrey  Mfg.  Co.  t.  Blagg,  235  U.  S.  571, 
35  S.  Ct.  167,  59  U.  S.  (L.  ed.)  364,  dealing 
with  the  validity  of  the  Ohio  Compensation 
Act,  which,  among  other  things,  was  attacked 
for  arbitrarily  eliminating  defenses  like  con- 
tributory negligence,  assumed  risk,  and  the 
negligence  of  fellow  servants,  from  larger 
shops,  while  leaving  them  to  smaller  ones, 
the  court  said: 

"No  employer  is  obliged  to  go  into  this 
plan.  He  may  stay  out  of  it  altogether,  if 
he  will." 

'the  Supreme  Court  of  Ohio  has  upheld  the 
Ohio  act  on  [383.]  the  ground  that  it  is  purely 
optional  and  voluntary,  both  as  to  employees 
and  employer,  in  so  far  as  it  deals  with  the 
requirement  that,  if  the  parties  concerned 
elect  to  accept  the  act,  they  shall  make  cer- 
tain payments  to  effectuate  insurance  against 
the  results  of  accidents  in  the  employment. 
Substantially  this  is  affirmed  in  In  re  Opin- 
ion of  Justices,  209  Mass.  607,  96  N.  E.  308, 
as  to  a  statute  substantially  like  the  one  at 
bar.  It  is  therein  said  that,  so  long  as  it  is- 
elective,  an  act  requiring  an  employer  to 
become  a  subscriber,  and  the  employee  to 
waive  right  to  sue  at  common  law  and  accept 
compensation  provided  in  the  act,  violates  no 
constitutional  requirement.    The  same  is  the 
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holding  of  the  Supreme  Gourt  of  Wiscon^ 
in  Mellen  Lumber  Co.  ▼.  Industrial  Commis- 
sion, 154  Wis.  114,  Ann.  Cas.  1915B  997,  142 
N.  W.  187,  189,  L.IUL.1916A  374.  The  Dei- 
beikia  case,  261  111.  454,  Ann.  Cas.  1915A 
241,  104  N.  £.  211,  212,  holds  that  the  re- 
quirement to  arbitrate^  being  elective.  Is  not 
an  unconstitutional  delegation  of  judicial 
power  to  the  arbitrator,  and  parties  may 
validly  agree  to  submit  to  arbitrators  other 
than  the  regularly  organized  courts.  The 
Borgnis  case  (Wis.)  supra,  refuses  to  accede 
to  the  theory  that  the  withdrawal  of  certain 
defenses  coerces  the  employer,  and  that  his 
acceptance  coerces  the  employee,  through 
fear  of  discharge. 

It  comes  to  this:  Can  a  law  be  void  for 
coercion  which  attaches  no  penalty  to  rejec- 
tion  of  its  provisions  other  than  taking  away, 
in  whole  or  in  part>  that  wliich  the  citizen 
may  lawfully  be  deprived  of  without  refer- 
ence to  any  statute  which  might  be  either 
accepted  or  rejected?  If  the  legislature  may 
validly  say:  "You  shall  not  defend  with  con- 
tributory negligence,  nor  with  fault  of  fellow 
servants;  you  must  prove  you  arc  not  in  fault 
for  the  injury  suffered  by  your  servant  while 
doing  your  work;  you  must  effect  iiisuranee 
so  that  your  insolvency  may  not  leave  him  a 
crippled  public  charge,  or  make  a  public  bur^ 
den  of  his  dependents ;  you  may  contract  with 
each  other  to  arbitrate  summarily,  effectively 
and  cheaply,  and  the  award  shall  be  not  more 
than  a  stated  sum,  and  you  shall  not  contract 
for  less  payment" —  can  validly  compel  all 
this  without  enacting  a  workmen's  compensa- 
tion act — then  [334]  how  can  the  saying  that 
''these  things  you  shall  lose  and  these  things 
you  shall  do  unless  you  accept  the  act,"  be 
undue  compulsion? 

One  who  is  at  liberty  to  do  or  not  to  do  a 
thing  can  always  say,  "I  will  not  do  what  I 
can  refuse  to  do,  with  or  without  reason, 
unless  you  do  what  I  demand."  There  can 
be  no  coercion  in  the  sight  of  the  law  effectu- 
ated by  doipg  or  not  doing  what  one  has  the 
absolute  right  to  do  or  not  to  do,  no  matter 
what  terms  are  attached  to  doing  or  refrain- 
ing. One  who  has  absolute  right  to  do  or 
not  to  do  a  thing  can  attach  to  his  doing 
or  not  doing  any  condition,  no  matter  how 
unreasonable  or  arbitrary.  The  remedy  is 
refusal  to  accede  to  the  unreasonable  demand. 
To  threaten  one  with  suit  on  a  note  and  re- 
sulting costs  unless  something  asked  be  done, 
is  not  duress  if  the  note  is  confessed  and  due. 
One  having  a  house  to  lease  may  decline  to 
lease  it  unless  the  proposing  tenant  will  agree 
to  stay  away  from  church,  or  to  eat  nothing 
but  tomatoes.  The  remedy  is  to  get  another 
house. 

Constitutional  rights  can  be  waived.    That 
■ach  waiver  itself  works  a  violation  of  the 


Constitution,  where  the  inducement  to  waive 
does  nothing  prohibited  by  the  Constitution, 
is  inconceivable. 

The  only  penalty  for  non-acceptance  of  this 
act  is  the  infliction  of  what  the  legislature 
may  do  in  any  erent.  This  is  not  invidious 
compulsion. 

The  trial  court  erred'  in  holding  that  the 
act  precludes  the  defense  that  the  employer 
is  in  no  wise  at  fault  for  the  injury  charged 
to  him.  For  this,  reversal  must  ensue.  In 
all  other  respects  the  decision  below  is  right, 
and  the  validity  of  the  statute  under  con- 
sideration is  hereby  affirmed.  It  follows: 
(1)  that  defendant  has  the  burden  of  prov- 
ing that  the  injury  to  the  plaintiff  was  not 
the  direct  result  and  did  not  grow  out  of  the 
negligenoe  of  'defendant  and  that  no  negli- 
gence of  defendant  was  the  proximate  cause 
of  the  injury;  (2)  that  defendant  [336]  has 
the  burden  of  proving  that  plaintiff  was  wil- 
fully negligent,  and  thus  negligent  with  in- 
tent to  cause  the  injury,  or  that  plaintiff's 
negligence  was  the  result  of  his  intoxication; 
(3)  a  defendant  may  plead  other  than  said 
contributory  negligence  on  part  of  plaintiff, 
but  only  as  in  mitigation  of  damages,  in 
suits  brought  for  injuries  sustained  after 
the  taking  effect  of  Section  3593-a  of  the 
Supplemental  Supplement  to  the  Code,  1915, 
and  has  the  burden  of  proof  on  these;  (4) 
any  of  said  matters  upon  which  he  has  the 
biurden  of  ^roof,  defendant  must  plead  aa  a 
defense^  or  as  matter  in  mitigation,  respec- 
tively; (6)  en  issue's  being  joined  by  thus 
pleading,  a  jury  trial  must  be  had,  unless 
trial  by  jury  is  waived. 

The  Fourteenth  Amendment  is  not  violated 
by  the  announcing  of  said  rule  of  pleading. 

The  cause  is  remanded  for  proceeding  there- 
with in  all  ways  not  inconsistent  with  this 
opinion. 

Affirmed  in  part  and  reversed  in  part. 

All  the  Justices  concur. 

Rehearing  denied  April  6,  1916. 


NOTE. 

The  reported  case,  discussing  at  length  the 
nature  and  purpose  of  workmen's  compensa- 
tion acts,  sustains  the  validity  of  the  elec- 
tive compensation  act  of  Iowa.  The  earlier 
cases  passing  on  the  validity  of  workmen's 
compensation  acts '  are  reviewed  in  the  notes 
to  Ives  V.  South  Buffalo  R.  Co.  Ann.  Cas. 
1912B  156;  Deibeikis  v.  Link-Belt  Co.  Ann. 
Cas.  1915A  241 ;  Kentucky  State  Journal  Co. 
V.  Workmen's  Compensation  Board,  Ann. 
Cas.  1916B  1273.  See  also  Hawkins  v. 
Bleakly,  Ann.  Cas.  1917D  637,  wherein  the 
Iowa  Act  was  upheld  by  the  Federal  Supreme 
Court. 
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Pleading    —    Sufficiency    -*    Fftilvre    to 
Object  Promptly. 

Where  no  objection  to  the  sufficiency  of 
the  complaint  is  made  until  the  introduction 
of  evidence,  it  is  entitled  to  all  the  intend- 
ment in  its  favor,  which  could  be  invoked 
after  a  decision  on  the  merits  of  the  con- 
troversy. 

BeaciMflioA  —  Ploadins  —  Swffleioaoy  of 
AllocatioB  of  Fraud. 

In  a  suit  to  rescind  a  contract  for  the  pur- 
chase of  land  on  the  ground  of  misrepresen- 
tationSy  the  complaint,  which  in  addition  to  a 
detailed  specification  of  the  statements  made 
by  defendant  averred  that  they  were  false 
and  known  to  be  false  at  the  time  made,  that 
they  were  made  for  the  purpose  of  inducing 
the  plaintiff  to  purchase  the  land,  and  thai 
plaintiff  entered  into  the  agreement  relying 
on  the  representations,  and  would  not  have 
done  so  had  he  kno^vn  their  falsity,  is  suffi- 
cient, when  not  attacked  until  the  introduc- 
tion of  evidence,  though  not  specifically  point- 
ing out  wherein  the  representations  were 
untrue. 

WaiTcr  of  Bieht  to  Beacind  ^  Belay. 

Where  plaintiff,  after  discovering  the  fal* 
sity  of  the  representations  by  whioh  he  was 
induced  to  purchase  land,  remained  in  pos- 
session for  a  number  of  months  and  then 
leased  the  premises  before  beginning  suit,  his 
delay  was  an  affirmance  of  the  contract  pre- 
cluding rescission. 

AMisameBts    —    Bights    Aaaic«ablo    — 
Bisbt  to  Sue  for  Beaciasion. 

A  mere  litigious  right  cannot  be  assigned; 
consequently  one  purchaser  of  land  cannot  as- 
sign to  another  the  right  to  sue  for  a  rescis- 
sion of  the  contract. 

[See  note  at  end  of  this  case.] 
Same. 

Where  purchasers  of  land  assigned  their 
contracts  to  plaintiff,  the  assignment  was  an 
affirmance  of  the  agreement,  and  so  precluded 
suit  by  plaintiff  for  rescission  of  the  contracts 
on  the  ground  of  misrepresentations:  plain- 
tiff having  no  more  rights  than  his  assignors. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Multnomah 
county:    Davis,  Judge. 

Action  by  MoLain  Cooper,  plaintiff,  against 
Hillsboro  Garden  Tracts,  defendant.  Judg- 
ment for  plaintiff.    Defendant  appeals.    Rb- 

VEBSED. 

[74]  McLain  Cooper  seeks  to  cancel  10 
land  contracts,  only  one  of  which  was  made 
with  him,  while  the  others  [76]  were  signed 


by  different,  persons.  The  !^lIsboro  Garden 
Tracts,  a  private  corporation,  paid  $85,000 
for  473  acres  of  land,  known  as  the  Connell 
farm,  and  then  platted  and  subdivided  most 
of  the  property.  Fifty  or  60  acres  of  the 
tract  are  located  within  the  city  limits  of 
Hillsboro  and  close  to  the  courthouse;  and  the 
remainder  lies  just  beyond  the  municipal 
boundaries.  The  contracts  were  all  signed  by 
the  defendant,  but  the  execution  of  them  was 
brought  about  through  the  agency  of  either 
the  Ada  Land  Company  or  the  Smith-Wil- 
loughby  Company,  real  estate  brokers,  with 
whom  the  land  had  been  listed. 

On   February    12,   1912,   defendant   agreed 
to  sell,  and  the  plaintiff  agreed  to  purchase* 
lots  39  and  iO  in  block  1^,  Garden  Tract  ad- 
dition to  Hillsboro,  and  tracts  7   and  8  in 
block    4    of    Hillsboro    Garden    Tracts    for 
$3,256.50  of  which  $825  was  paid  at  the  time 
of  entering  into  the  agreement,  entitling  the 
plaintiff  to  take  possession  of  the  land,  and 
the  balance  of  the  purchase  price  was  to  be 
paid    in    specified    installments.      Contracts 
which  were  identical  in  terms  with  the  one 
signed  by  the  plaintiff,  except  as  to  the  de- 
scription of  the  land  and  the   price   to  be 
paid,  were  made  by  the  defendant  on  April 
X,  1913,  with  Fred  E.  Koch;  on  April  15, 1912, 
with  Fred  E.  Koch;  on  March  28,  1912,  with 
Win.   Rose;   on  April  23,  1912,  with   J.  E. 
Rose;  on  July  6,  1912,  with  J.  B.  Wirz  and 
S.  R.  Wirz;   on  March  1,  1912,  with  J.  A. 
Johnson;  on  March  1,  19l2,  with  Edward  L. 
Johnson  and  Ray  Pierson ;  on  March  16, 1912, 
with  E.  Seidel,  and  on  July  30,  1912,  with 
Frank   A.  Smith.     Payments  were   made  on 
the    several   agreements,    and    improvements 
were  placed  upon  each  tract  of  land   except 
the  properties  described  in  the  writings  signed 
by  J.  E.  Rose  and  Frank  A.  Smith  and  the 
one  executed  by  Fred  E.  Koch  on  April  15, 
1912.    On  April  [76]  28,  1913,  Fred  E.  Koch 
transferred  both  of  his  contracts  to  the  plain- 
tiff by  executing  assignments,  one  of  which 
reads: 

"I,  Fred  B.  Koch,  the  party  of  the  second 
part  in  the  within  contract,  for  and  in  con- 
sideration of  one  dollar  and  other  valuable 
consideration  to  me  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby 
sell,  assign  and  convey  unto  McLain  Cooper 
of  Hillsboro,  Oregon,  all  my  right,  title  and 
interest  in,  to  and  under  the  said  within  con- 
tract, including  all  rights  of  action  or  other- 
wise, to  me  accrued  or  hereafter  to  accrue 
thereunder,  together  with  all  other  rights  of 
whatever  nature  or  kind  under  said  contract, 
in  connection  Uierewith  or  in  the  making 
thereof." 

Siinilur  assiffnments  were  made  by  Wm. 
Rose  and  E.  Seidel  on  April  28th;  by  Ed\7ard 
h,  Johnson  and  Ray  Pierson  on  April  30th; 
by  J.  A.  Johnson  on  May  2d;  by  J.  £.  Rose 
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on  May  Sd;  and  by  tlie  Wirze  and  Frank  A. 
Smitli  on  May  5th. 

On  May  Id,  1913,  the  plaintiff  tendered  to 
the  defendant  his  individual  contract,  as  well 
as  the  nine  agreements  which  had  been  aft- 
signed  to  him,  together  with  a  quitclaim  deed 
to  the  land  embraced  within  the  10  writings, 
and  demanded  that  the  defendant  return  to 
him  all  the  payments  made  on  the  sereral 
contracts,  and  that  the  Hillsboro  CFarden 
Tracts  make  reimbursement  for  the  iinplrove- 
ments  placed  upon  the  properties.  The  de- 
fendant refused  to  comply  with  the  demand^ 
and  thereafter  the  plaintiff  commenced  this 
snit  for  the  purpose  of  rescinding  the  written 
agreements  and  recovering  the  installments 
paid  and  the  value  of  the  improvements  made 
by  the  contracting  purchasers. 

The  complaint  contains  10  causes  of  suit, 
the  first  of  which  is  based  upon  the  contract 
made  between  the  plaintiff  and  defendant.  It 
is  alleged  that  for  the  purpose  of  inducing 
the  plaintiff  to  enter  into  the  agreement,  [77] 
the  defendant  falsely  represented  to  him  that, 
if  he  would  enter  into  the  contract,  the  de- 
fendant would  furnish  employment  to  him 
during  the  summer,  fall  and  winter  of  191^ 
in  making  improvements  upon  the  streets  and 
roads  on  and  adjacent  to  the  property  owned 
by  defendant;  that  the  defendant  would  im*- 
mediately  begin  the  grading  and  clearing  of 
streets  in  and  atK)ut  its  property;  that  it 
would  lay  cement  sidewalks;  that  it  would 
erect  17  houses,  would  build  three  bridges 
over  McKay  Street,  would  erect  a  sawmllt 
and  would  give  plaintiff  employment  upon  all 
these  improvements;  that  plaintiff  could  have 
the  privilege  of  cutting  cordwood  from  the 
timber;  that  the  defendant  would  furnish  to 
plaintiff  all  the  work  he  could  do  at  the  rate 
of  $2.50  per  day  and  at  the  rate  of  $6  per  day 
for  a  man  and  team — all  of  which  would  en- 
able the  plaintiff  to  earn  a  large  part  of  the 
purchase  price  to  be  paid  by  him.  It  is  fur- 
ther alleged  that  the  defendant  represented 
that  the  lots  and  tracts  were  beaver  dam 
lands  and  very  fertile;  that  the  defendant 
Would  furnish  and  operate  daily  and  in  sea- 
son a  vegetable  car  between  Hillsboro  and 
Portland;  that  the  World's  Keep  Fresh  Com- 
pany consisted  largely  of  the  stockholders  of 
the  defendant;  and  that  it  was  establishing  a 
preserving  plant  in  the  City  of  Hillsboro  for 
the  preserving  of  vegetables  and  fruits.  The 
complaint  also  charges  that  one  Summerland, 
who  was  in  the  employ  of  defendant,  was  in- 
troduced to  plaintiff  under  the  name  of 
Thompson,  and  that  the  presence  of  Cooper 
and  for  the  purpose  of  baiting  him,  Summer- 
land  pretended  to  pay  defendant  $500  as  part 
payment  of  certain  lots  near  the  ones  which 
plaintiff  afterward  agreed  to  purchase. 

It  is  alleged  in  the  second  and  third  causes 
of  suit  that  the  defendant  represented  to  Fred 


B.  Koch  that  [78}.  it  iftteAdod  to  and  would 
immediately  grade  Jackson  Street  through  ita 
property,  and'  would  at  onee  lay  cement  side- 
walks along  that  street;  that  it  intended  to 
and  would  immediately  grade  Division  Street 
and  put  Beaver  road  in  first-class  shap^;  that 
Fred  E.  Koch  should  have  work  in  notakiag 
these  and  other  improvements  on  adjacent 
properties  at  the  rate  of  $2.00  per  day,  and 
that  he  would  be  enabled  to  earn  money  to 
make  the  payments  provided  for  in  his  agree- 
ments; that  the  defendant  was  erecting  17 
houses;  that  it  would  inunediately  construct 
a  sawmill  for  the  manufacture  of  timber  on 
60  acres  of  land  belonging  to  it,  and  that 
Fred  E.  Koch  should  have  employment  in 
any  of  the  work;  that  the  defendant  would 
run  daily  a  vegetable  car  from  Hillsboro  to 
Portland,  and  would  carry  vegetables  and 
berries  at  low  rates;  that  the  land  was  very 
fertile  and,  itt  the  previous  year,  had  yielded 
75  bushels  of  wheat  per  acre;  and  that  it 
was  new  land,  having  been  cultivated  two  or 
three  years. 

The  agreement  with  Wm.  Rose  furnishes 
the  subject  for  the  fourth  cause  of  suit,  and 
it  is  alleged  that  the  defendant  represented 
to  him  that  Division  Street  would  immediate- 
ly be  graded  and  cement  sidewalks  laid;  that 
all  the  streets  would  be  immediately  grubbed 
out,  graded  up  and  good  roads  made;  that  the 
defendant  had  contracted  for  and  would  have 
built  17  houses  and  8  bridges;  that  when 
Wm.  Rose  stated  that  he  must  have  work  If 
he  bought  any  of  the  lota,  the  defendant  rep- 
resented that  he  ebuld  have  all  the  work  that 
he  might  desire,  and  that  the  defendant  would 
put  in  one  or  two  sawmills  to  cut  the  timber 
belonging  to  th^  Hillsboro  Garden  Tracts; 
that  all  the  work  would  be  done  as  rapidly 
as  men  could  be  procured  to  do  the  same; 
and  that  the  defendant  agreed  that  Wm.  Rose 
[79]  should  have  work  as  long  as  he  wanted 
it  from  the  defendant  at  $£.50  per  day. 

The  fifth  cause  of  suit  is  based  upon  the 
contract  with  J.  E.  Rose,  and  it  is  alleged 
that  the  defendant  represented  to  him  that 
H  would,  and  intended  immediately,  to  grade 
Jackson  Street,  and  that  all  the  streets  would 
be  graded  as  rapidly  as  men  could  be  procured 
to  do  the  work;  that  3  bridges  and  17  houses 
would  be  erected  on  its  property,  and  that 
J.  £.  Rose  should  have  all  the  work  he  de- 
sired at  the  rate  of  $2.50  per  day  in  making 
the  improvements  mentioned  and  in  working 
in  the  sawmill  of  defendant,  which  it  said  it 
would  erect  immediately. 

The  siSkth  caiise  of  suit  has  to  do  with  the 
contract  made  with  J.  B.  Wirz  and  S.  R. 
Wirz.  The  complaint  avers  that  the  defend- 
ant represented  that  it  was  having  and  would 
have  a  large  amount  of  w5rk  done  upon  the 
streets  and  roads  in  its  properties,  and  that 
the  Wirzs  would  have  employment  from  the 
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defeodidit  as  long  as  they  desired  to  work, 
at  good  wages. 

The  seventh  cause  of  suit  relates  to  the 
contract  with  J.  A.  Johnson,  to  whom  it  is 
claimed  defendant  represented  that  it  was 
having  and  immediately  would  have  built  3 
bridges  and  several  houses  on  its  properties, 
and  that  the  streets  were  to  be  graded  and 
cement  walks  put  down  as  far  as  the  acre 
tracts ;  that  the  defendant  had  a  large  amount 
of  stock  in  the  World's  Keep  Fresh  Company 
of  Hillsboro,  Oregon,  which  company  would 
purchase  all  the  vegetables  and  berries  John- 
son could  produce;  that  the  defendant  would 
operate  a  vegetable  car  every  day  from  Hills- 
boro to  Portland  and  thus  furnish  a  good 
market  for  such  vegetables  as  Johnson  might 
raise;  that  defendant  told  Johnson  he  could 
have  work  as  long  as  he  might  desire  it  in 
making  the  improvements  mentioned;  that 
the  [80]  land  agreed  to  be  purchased  by 
Johnson  was  all  cleared  and  ready  for  the 
plow,  although  stumps  and  trees  formerly  on 
the  land  had  been  nearly  burned  down  level 
with  the  ground  and  covered  with  earth. 

The  eighth  cause  of  suit  involves  the  con- 
tract made  with  Edward  L.  Johns^  and  Ray 
Pierson^  to  whom  it  is  averred  the  defendant 
represented  that  it  was  having  buildings 
erected  upon  its  property,  streets  graded  and 
sidewalks  laid;  that  it  would  soon  start  a 
sawmill  near  by,  and  that  the  defendant 
would  employ  Johnson  and  Pierson  in  all  or 
any  of  such  work,  and  that  they  would  thus 
have  employment  for  some  time. 

The  fraud  relied  upon  in  the  ninth  cause 
of  suit  arises  out  of  the  representations  al- 
leged to  have  been  made  to  £.  Seidel.  The 
complaint  states,  further,  that  the  defendant 
represented  to  him  that  it  was  having  roadn^ 
bridges  and  sidewalks  graded  and  construct- 
ed; that  it  wag  building  and  would  immedi- 
ately build  17  houses,  stating  that  the  con- 
tract had  already  been  let  for  the  houses; 
tbat  the  defendant  would  locate  and  operate 
a  sawmill  to  cut  timber  belonging  to  the 
company;  that  the  defendant  would  grade  up 
the  road  to  4  feet  in  height  and  above  the 
level  of  the  water ;  that  it  would  put  in  a  new 
bridge;  that  upon  all  the  work  and  improve- 
ments mentioned  Seidel  would  be  employed 
by  the  defendant  for  $2.50  per  day  as  long 
as  he  desired  this  work;  that  the  World's 
Keep  Fresh  Company  would  purchase  all  the 
vegetables  and  berries  he  could  produce  on 
the  land  agreed  to  be  purchased  by  him;  and 
that  the  defendant  would  operate  daily  a 
vegetable  car  between  Hillsboro  and  Portland, 
til  us  affording  a  market  for  such  vegetables 
as  he  might  grow. 

The  tenth  cause  of  suit  arises  out  of  repre- 
sentations alleged  Jto  have  been  made  to  Frank 
A.  Smith.  The  [81]  plaintiff  avers  that  the 
defendant  stated  to  Frank  A.  Smith  that  it 


would  immediately  grade  Jackson  Street 
through  its  land  and  would  lay  cement  walks 
on  both  sides  of  that  street,  that  there  was  a 
good  building  site  on  the  land  agreed  to  be 
purchased  by  him,  and  that  the  defendant 
would  grade  a  road  to  such  land,  thereby  en- 
abling Smith  to  pass  in  and  out  from  his 
land  at  all  seasons  of  the  year ;  the  defendant 
knowing,  however,  that  the  road  for  a  long 
distance  is  annually  under  water  for  two  or 
three  months  and  is  impassable  for  four  or 
five  months  of  the  year.  It  is  further  cla.imed 
that  the  defendant  represented  to  Smith  that 
he  could  have  employment  upon  the  improve- 
ments* being  made  and  to  be  made  for  the 
defendant. 

The  answer  denies  all  the  accusations  of 
fraud.  As  a  defense  to  the  first  cause  of  suit 
the. defendant  alleges  that  Cooper  leased  the 
premises  to  J.  W.  Brown  and  placed  him  in 
possession ;  that  the  plaintiff  had  been  collect- 
ing rents  which  he  appropriated  to  his  own 
use,  and  that  he  is  not  in  a  position  to  de- 
liver possession  of  the  land  to  defendant.  As 
an  affirmative  defense  to  each  of  the  remain- 
ing nine  causes  of  suit  the  defendant  alleges 
that  the  plaintiff  is  now,  and  has  at  all  times 
mentioned  in  the  complaint  been,  in  posses- 
sion of  the  premises,  collecting  the  rent  and 
profits  therefrom  and  applying  the  same  to 
his  own  use.  The  written  contracts  do  not 
contain  any  of  the  alleged  false  representa- 
tions relied  upon  by  the  plaintiff. 

The  trial  resulted  in  a  decree  which  can- 
eels  the  10  land  contracts,  awards  plaintiff  a 
judgment  for  $2,403.75,  the  sums  of  money 
paid  to  defendant  by  plaintiff  and  his  assign- 
ors, and  for  the  additional  sum  of  $2,432.55, 
the  value  of  the  pernmnent  improvements, 
together  with  eosts  and  disbursements.  The 
defendant  appealed. 

Huston  d  Huston,  W.  F,  Magill  and  Cfeorge 
W.  Stapleton  for  appellant. 

Thacker  d  Hancock  and  George  L  Brooks 
for  respondent. 

[82]  HABRifl,  J.  {after  stating  the  facts).'- 
3,  2.  This  record  presents  a  situation  where 
the  plaintiff  seeks  to  rescind,  not  only  his  own 
contract  to  purchase  land,  but  also  to  cancel 
nine  similar  agreements  which  had  been  exe- 
cuted by  different  persons  and  afterward  as- 
signs to  him,  predicating  his  prayer  for  re- 
lief upon  representations  which  related  either 
to  the  land  itself,  or  to  what  the  defendant 
would  do,  or  the  purchaser  could  do.  The 
defendant  interposes  an  objection  at  the  very 
threshold  of  the  inquiry;  and  the  Hillsboro 
Garden  Tracts  contends  that  the  complaint 
does  not  sufficiently  plead  fraud,  and  that 
therefore  it  is  neither  necessary  to  determine 
what  representations  were  made  by  the  de- 
fendant, nor  to  decide  whether  they  are  ac- 
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tioDabltt.  Tbe  esAence  of  the  argument  is 
that  the  pleading  does  not  point  out  wherein 
the  representations  were  untrue^  and  that  a 
mere  narrative  of  the  statements  made  by  the 
defendant,  when  supplemented  only  by  a  gen- 
eral declaration  of  falsity,  is  not  enough  to 
gustain  a  decree,  and  does  not  measure  up  to 
the  standard  fixed  in  Specht  ▼.  Allen,  12  Ore. 
117,  6  Pac.  494;  Misner  ▼.  Knapp,  13  Ore. 
140,  0  Pac.  65,  57  Am.  Rep.  .6;  Leasure  v. 
Forquer,  27  Ore.  334,  41  Pac.  665;  Leaven- 
good  y.  McGee,  50  Ore.  233,  91  Pac.  453; 
McMillan  v.  Batten,  52  Ore.  218,  96  Pac.  675. 
The  first  [83]  cause  of  suit  is  a  fair  example, 
and  may  be  used  as  an  illustration  of  all  the 
causes  of  suit.  In  addition  to  a  detailed 
specification  of  the  statements  made  by  the 
defendant  the  complaint  in  substance  avers 
that  the  claims,  statements  and  representa- 
tions made  by  the  defendant  were  false, 
and  were  well  known  to  it,  at  the  time  when 
made,  to  be  wholly  untrue,  and  that  the  state- 
ments were  made  to  the  plaintiff  for  the  pur^ 
pose  of  deceiving,  overreaching,  and  inducing 
plaintiff  to  purchase  the  land  and  to  make 
the  cash  payment.  The  pleading  also  gives 
notice  to  the  defendant  that  the  plaintiff  en- 
tered into  the  agreement  because  he  believed 
and  relied  upon  all  the  false  statements,  rep- 
resentations and  promises  made  by  tlie  de- 
fendant, and  that  he  would  not  have  signed 
the  contract  nor  made  any  payment  had  he 
not  believed  in  and  relied  upon  the  represen- 
tations, all  of  which  were  untrue,  and  known 
to  the  defendant  to  be  false  when  made.  The 
defendant  did  not  attack  the  complaint  by 
filing  a  demurrer,  but  contented  itself  by 
waiting  until  the  trial  had  commenced,  when 
an  objection  was  offered  to  the  introduction 
of  testimony.  The  complaint  might  have 
been  vulnerable  to  a  demurrer  if  interposed 
before  the  commencement  of  the  trial ;  but,  no 
objection  having  been  made  until  the  intro- 
duction of  testimony,  the  complaint  must  be 
liberally  construed,  and  is  entitled  to  all  the 
intendments  in  its  favor  which  could  be  in- 
voked after  a  decision  on  the  merits  of  the 
controversy:  Schocllhamer  v.  Rometsch,  26 
Ore.  394,  38  Pac.  344;  Currey  v.  Butcher,  37 
Ore.  380,  61  Pac.  631 ;  Creecy  v.  Joy,  40  Ore. 
28,  66  Pac.  295;  Patterson  v.  Patterson,  40 
Ore.  560,  67  Pac.  664;  Bade  v.  Hibbard,  50 
Ore.  601,  93  Pac.  364;  Davis  v.  Mitchell,  72 
Ore.  166,  142  Pac.  788;  Weishaar  v.  Pendle- 
ton, 73  Ore.  190,  144  Pac.  401;  Smith  ▼.  Na- 
tional Surety  Co,  77  Ore.  17,  149  [84]  Pac. 
1040.  The  averment  that  the  statements 
made  by  defendant  were  false  and  known  to 
it  to  be  wholly  untrue  was,  in  the  absence  of 
an  objection  by  demurrer,  sufficient  notice 
to  the  defendant  that  the  plaintiff  would  con- 
tend at  the  trial  that  the  declarations  made 
by  the  agents  of  the  corporation  were  utterly 
untrue,  and  that  the  Hillsboro  Garden  Tracts 


made  the  representations  for  the  purpose  of 
deceiving  the  plaintiff,  with  the  Intention  of 
not  fulfilling  any  of  them;  and  therefore  the 
complaint  is  not  fatally  deficient. 

3.  The  defendant  contends  that  Cooper  is 
precluded  from  rescinding  the  agreement.  It 
will  be  recalled  that  the  plaintiff  entered  into 
the  land  contract  on  February  12,  1912. 
Cooper  immediately  took  possession  of  and 
occupied  the  property,  and  at  once  commenced 
to  make  improvements,  the  value  of  which  the 
complaint  asserts  is  $1,435.85.  The  plaintiff 
says  that  about  three  weeks  after  he  took 
possession  he  ascertained  that  some  things 
were  not  as  represented;  that  at  the  end  of 
about  three  months,  which  would  be  in  May 
or  June  of  1912,  he  told  the  defendant  "that 
the  matter  had  been  misrepresented,"  and  "de- 
nied nearly  all  of  their  representations,  ex- 
cept what  they  represented  to  me  what  could 
be  grown  on  the  land,  and  I  told  him  that 
I  didn't  know  anything  about  that." 

On  August  28,  1012,  Cooper  and  others  ad- 
dressed a  communication  to  the  Ada  Land 
Company,  requesting  a  statement  "of  the'  in- 
ducements and  improvements  of  property  the 
Ada  Land  Company  offered  to"  them  "if  they 
would  purchase  land  from  the  Ada  Land  Com- 
pany." 

On  December  12,  1912,  Cooper  wrote  a 
letter  to  the  defendant,  expressing  a  desire 
to  lease  2^  acres  owned  by  the  corporation 
and  located  near  the  land  occupied  by  plain- 
tiff. On  April  23,  1913,  Cooper  [85]  rented 
the  land  described  in  his  contract  to  Wm. 
Hickethier  for  a  period  of  one  year,  com- 
mencing with  May  1,  1913;  and  on  April 
28th,  five  days  afterward,  four  land  contracts 
were  assigned  to  the  plaintiff  for  the  pur- 
pose of  enabling  Cooper  to  commence  this 
suit^  It  is  true  that  the  latter  testified  that 
be  had  made  all  arrangements  for  the  com- 
mencement of  this  suit  before  entering  into 
the  lease  with  Hickethier,  but  the  fact  never- 
theless remains  that  the  lease  was  made  be- 
fore the  complaint  was  filed.  It  must  also  be 
noted  that  in  January,  1913,  Cooper  consulted 
with  an  attorney  with  reference  to  commenc- 
ing a  suit  for  the  cancellation  of  his  contract; 
and  afterward,  in  September,  1913,  he  built 
a  cow  barn  on  the  premises.  Before  signing 
the  agreement  with  the  defendant,  Cooper 
went  over  the  land  and  carefully  examined 
it;  he  saw  that  water  was  over  a  portion  of 
the  premises;  he  could  see  that  his  land  was 
"pretty  near  all  on  the  hillside"  and  slopes 
down  into  the  bottom;  he  observed  that  the 
land  was  new,  had  never  been  plowed,  and  he 
saw  where  stumps  had  been  pulled  out  with 
a  donkey.  It  is  apparent  from  his  own  testi- 
mony that  the  plaintiff  became  aware  of  all 
the  facts,  except  the  fertility  of  the  land,  as 
early  as  May  or  June  in  1912,  and  he  cer- 
tainly became  a\v:.re  of  the  quality  of  the 
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land  not  later  than  the  fall  of  that  year; 
and,  moreover,  the  overwhelming  weight  of 
the  evidence  establishes  the  fact  that  tUe  soil 
is  of  an  excellent  quality.  He  admits  that 
he  consulted  an  attorney  in  January,  1913, 
with  a  view  of  rescinding,  and  yet  in  the  fol- 
lowing April  he  leased  the  land  in  dispute, 
and  subsequently  placed  permanent  improve- 
ments on  the  property.  The  delay  on  his  part, 
together  with  his  remaining  in  possession  of 
the  land  and  treating  it  as  his  own,  evidence 
an  intention  to  abide  by  the  contract,  and 
therefore  he  forfeited  any  [88]  right  to  re- 
scind the  writing  signed  by  him:  Scott  v. 
Walton,  32  Ore.  460,  52  Pac.  180;  Vaughn 
V.  Smith,  34  Ore.  54,  55  Pac.  99;  Elgin  v. 
Snyder,  60  Ore.  297,  118  Pac.  280;  Van  de 
Wiele  V.  Garbade,  60  Ore.  685,  120  Pac.  752; 
Whitney  v.  Bissell,  75  Ore.  28,  146  Pac.  141, 
L.R.A.1915D  257;  Precious  Blood  Soc.  v. 
Elsythe,  102  Tenn.  40,  50  S.  W.  769;  Bell  v. 
Keepers,  39  Kan.  105,  17  Pac.  786. 

4,  5.  The  defendant  challenges  the  right 
of  Cooper  to  maintain  a  suit  for  the  rescis- 
sion of  the  land  agreements  which  were  as- 
signed to  him.  It  is  a  rule  of  general 
application  that  a  mere  litigious  right  can- 
not be  assigned:  4  Cyc.  8,  13;  2  R.  C.  L. 
p.  612;  Gruber  v.  Baker,  20  Nev.  453,  23  Pac. 
858,  9  L.R.A.  302,  Private  contracts  may 
usually  be  assigned  ( 4  Cyc.  20 ) ;  and,  al- 
though it  is  frequently  stated  that  the  right 
to  complain  of  fraud  is  not  a  merchantable 
commodity  (Tufts  v.  Matthews,  10  Fed.  611), 
nevertheless,  a  claim  arising  out  of  a  tort 
affecting  the  estate  of  the  assignor  may  be 
assigned,  survivorship  being  the  test  of  as- 
signability (Dahms  v.  Sears,  13  Ore.  47,  11 
Pac.  801 ;  Sperry  v.  Stennick,  64  Ore.  96,  129 
Pac  130;  Zabriskie  v  Smith,  13  N.  Y.  322, 
64  Am.  Dec.  551;  Graves  v.  Spier,  68  Barb. 
(K  Y.)  349;  4  Cyc.  23;  2  R.  C.  L.  613;  2 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  1017, 
1023).  While  the  naked  right  to  complain  of 
a  fraud  may  not  be  assigned  separate  and 
apart  from  a  claim  or  thing  having  a  legal 
existence  and  value  owned  by  the  assignor, 
nevertheless  the  assignment  of  the  claim  or 
thing  owned  generally  carries  with  it  all  of 
the  remedies  which  might  have  been  available 
to  the  assignor:  Howd  v.  Breckenridge,  97 
Mich.  65,  56  N.  W^  221.  The  case  of  Sperry 
V.  Stennick,  64  Ore.  96,  129  Pac.  130, 
furnishes  an  apt  illustration  of  the  assign- 
ability of  a  right  of  property,  and  similar 
exemplifications  appear  [87]  in  Graves  v. 
Spier,  58  Barb.  (N.  Y.)  349,  and  Haight  v. 
Hayt,  19  N.  T.  465.  There  are  numerous 
holdings  to  the  effect  that  where,  by  means 
of  fraudulent  practices,  A  has  been  induced 
to  convey  his  land  to  B,  and  afterwards  A 
deeds  the  same  land  to  C,  the  latter  may 
successfully  maintain  a  suit  against  B  for 
the  annulment  of  the  conveyance  which  was 


obtained  by  fraud;  and  many  illuBtrations 
may  be  found  in  authoritative  cases  where  the 
assignee  of  claim  may  prosecute  a  suit  to 
set  aside  a  conveyance  which  was  made  for 
the  purpose  of  defrauding  creditors  even 
though  the  deed  was  executed  before  the  as- 
signment of  the  claim.  Examples  of  the 
first  class  may  be  found  in  Dickinson  v. 
Burrell,  L.  R.  1  Eq.  (Eng.)  887;  McMahon 
V.  Allen,  35  N.  Y.  403;  Traer  v.  CHews,  115 
U.  S.  528,  2?  U.  S.  (L.  ed.)  467,  6  8.  Ct.  Rep. 
155;  Connecticut  Mut.  L.  Ins.  Co.  v.  Smith, 
117  Mo.  261,  22  8.  W.  623,  38  Am.  St.  Rep. 
656,  and  in  Houston  v.. National  Mut.  Bldg. 
etc.  Assoc.  80  Misc.  31,  31  So.  540,  92  Am. 
St.  Rep.  565.  Illustrations  of  the  second 
class  appear  in  Emmons  v.  Barton,  109  Cal. 
662,  42  Pac.  303;  National  Valley  Bank  v. 
Hancock,  100  Va.  101,  40  S.  E.  611,  93  Am. 
St.  Rep.  933,  57  L.R.A.  728,  and  Howd  v. 
Breckenridge,  97  Mich.  65,  56  N.  W.  221. 

An  analysis  of  Sperry  v.  Stennick,  64  Ore. 
96,  129  Pac.  130,  and  kindred  cases  and  an 
examination  of  the  other  two  classes  of  adju- 
dications will  at  once  reveal  the  fact  that 
there  the  maintenance  of  a  judicial  proceed- 
ing, even  though  resting  upon  an  accusation 
of  fraud,  is  quite  consistent  with  the  act  of 
assignment.     When    A   conveys   land    to  C, 
after  having  deeded  the  same  land  to  B,  the 
very  act  of  making  the  conveyance  to  C  is  of 
itself  a  declaration  that  A  refuses  to'  abide 
by  the  transfer  to  B,  where  the  latter  em- 
ployed fraud  in  procuring  the  land.    It  must 
be  borne  in  mind,  however,   [88]   that  this 
is  a  proceeding  brought  for  the  purpose  of 
rescinding  the  transaction  in  its  entirety  and 
placing  the  parties,  as  near  as  the  circum- 
stances will  permit,  in  the  same  positions  thi^y 
occupied  before  signing  the  agreement;  and 
the  plaintiff  must,  of  necessity,  accept  one  of 
two  alternatives:     Either,  that  the  assignors 
parted  with  all  their  rights  by  making  an 
absolute  transfer  of  their  entire  interests  is 
the  contracts  and  in  the  lands;  or  else  that 
the  sole  purpose  of  the  assignment  of  the  con- 
tracts was  to  enable  Cooper  to  sue.    When  the 
assignments  were  made,  not  only  Cooper,  but 
the  assignors,  knew  all  that  was  known  to 
them  at*  the  time  of  the  trial ;  the  contracts 
were  transferred  with  full  knowledge  of  the 
alleged  fraud;  and  therefore  the  assignments 
of  all  the  rights  arising  out  of  the  contracts 
were  themselves  acts  which  affirmed  rather 
than   disaffirmed   the  agreements:      Scott  v. 
Walton,  32  Ore.  460,  52  Pac.  180.    If  by  af- 
firming the  contract  the  assignor  waived  his 
right  to  object,  then  Cooper  cannot  complain 
of   any  fraud  practiced  upon  the  assignor, 
because  the  plaintiff  cannot  have  any  greater 
right   than   was   possessed   by  his  assignor. 
Cooper  cannot  repudiate  these  land  contracts 
if,  with  a  knowledge  of  all  the  facts,  the  as- 
signors affirmed  them.    If  the  plaintiff  hangs 
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bis  caae  upon  the  other  horn  of  the  dilemma 
— and  he  doe8«  because  he  says  in  his  brief 
that  the  "assignors  of  plaintiff  assigned  their 
interest  in  the  lands  for  the  purpose  of  bring- 
ing action  and  for  the  purpose  of  rescission** 
— ^then  he  is  confronted  with  the  rule  that  a 
mere  naked  riglit  to  sue  for  fraud  cannot 
be  transferred  alone  and  by  itself:  Kyan  v; 
Miller,  236  Mo.  406,  139  S.  W.  128,  Ann. 
Cas.  1912D  640;  Gruber  v.  Baker,  20  Nev. 
4o3»  23  Pac.  858,  9  L.R.A.  302.  The  plaintiff 
has,  by  his  own  conduct,  waived  any  right 
to  rescind  his  individual  contract;  and  he 
cannot  maintain  [89]  this  suit  as  assign^ee  of 
the  other  contracts.  The  decree  is  reversed, 
and  the  complaint  and  suit  are  dismissed. 

Dismissed. 

Moore^  G.  J.  and  McBride  and  Bean,  J  J. 
concur. 


KOTE. 

Blgrlit  of  Assi^Aee  of  Cotttraet  for  P«r- 
oliAso  of  Iiojid  to  ftmo  for  RosoiMloB 
Theroof* 

In  the  reported  ease  it  is  said,  citing  Z 
R.  G.  U  tit.  AM$ignmmtts,  p.  612,  that  it  is 
a  rule  of  general  applieation  that  a  mere 
litigioue  right  cannot  be  assigned;  and  it  is 
accordingly  held  that  an  assignment  of  a 
mere  right  to  rescind  a  contract  to  purchase 
lands  is  invalid  and  the  assignee  cannot  main* 
tain  a  suit  for  the  rescission  of  the  contract. 

The  holding  of  the  reported  case  is  sup* 
ported  by  Illinois  Land,  etc.  Go.  ▼.  Speyer« 
138  111:  127,  27  N.  £.  931.  In  that  case  it 
appeared  that  the  owner  of  an  imterest  In 
a  tract  of  land  entered  into  a  contraot  for 
the  eonveyanoe  of  his  interest  to  another  per- 
son, the  eonicact-  being  recorded.  Bubsor 
quently  the  owner  and  a  lead  company  made 
what  was  in  effect  a  mere  executory  agree* 
ment  for  the  sale  by  the  owner  to  the  land 
company  of  his  interest  in  the  land  condi* 
tioned  on  the  setting  aside  of  the  former 
contract  and  not  to  be  carried  out  unless  the 
contra<St  should  he  eet  aside.  An  action  was 
brought  by  the  land  cosaipany  against  the 
purchaser  under  the  first  contract  to  have 
that  contract  rescinded  for  fraud,  the  owner 
being  joined  as  a  ooplaintiff,  but  the  suit 
was  dismissed  as  to  him  on  bin  petition. 
Thereafter  the  land  oompany  as  eoLe  plain* 
tiff  filed  an  amended  bill,  a  demurrer  to 
which  was  sustained.  In  aJQBrming  the  action 
of  the  trial  eonrt  the  appellate  court  said: 
'^e  amended  bill  shows  nothing  more  than 
the  assiganent  by  Munhoven  to  the  com- 
pany of  the  right  to  bring  a  suit  against 
Sparer  to  set  aside  the  recorded  ccmtract  with 
him  which  was  a  eloud  upon  the  title.  The 
allegations  of  the  amended  bill  further  show 
that  the  ground    upon  which  the  Speyer  con- 


tract was  to  be  set  aside  was  the  alleged 
fraud  practiced  by  Speyer  in  its  procure- 
ment. The  amended  bill  is  not  filed  in  the 
name  of  Munhoven,  who  is  alleged  therein  to 
have  repudiated  his  agreement  with  the  com- 
pany and  to  have  withdrawn  his  consent  to 
the  use  of  his  name  as  complainant,  but  it 
is  filed  by  the  company  as  the  assignee  of 
Munhoven's  right  of  action  against  Speyer. 
It  is  well  settled  that  the  assignment  of  a 
bare  right  to  file  a  bill  in  equity  for  a  fraud 
committed  on  the  assignor  will  be  held  void 
as  being  against  public  policy  and  savoring 
of  maintenance.     .  Inasmuch  as  the 

amended  bill  here  rests  upon  such  an  assign- 
ment of  a  right  to  file  a  bill  for  fraud  com- 
mitted upon  the  assignor  as  is  thus  con- 
demned by  the  weight  of  authority,  we  must 
hold  that  the  demurrer  to  it  was  properly 
sustained." 

In  Swan  v.  Gayle,  24  La.  Ann.  408,  it  was 
held  that  the  right  to  rescind  a  sale  of  land 
because  of  the  nonpayment  of  the  purchase 
price  did  not  pass  by  a  transfer  of  the  pur- 
chase money  notes,  but  the  question  as  to 
the  right  of  the  assignee  to  rescind  the  con- 
tract was  left  undecided.  The  court  said: 
"In  July,  1850,  H.  Filhiol  sold  to  W.  H, 
Gayle  the  house  and  lot  in  Monroe,  described 
in  plaintifl^s  petition,  for  $6,050,  evidenced  by 
the  three  promissory  notes  of  the  latter, 
made  part  of  the  petition,  and  also  another 
note  for  $2,000,  which  has  been  paid.  The 
plaintiff,  the  indorsee  of  said  notes,  sues  tlie 
defendant,  the  administratrix  of  the  succes- 
sion of  the  vendee,  to  dissolve  the  sale  for 
nonpayment  of  the  price.  .  '.  .  The  ques- 
tions presented  for  solution  in  this  case  are 
important,  and  two  of  them  we  think  have 
never  been  directly  decided  by  this  court,  to 
wit:  Whether  the  right  of  the  vendor  to 
dissolve  the  sale  for  the  nonpayment  of  the 
price  can  be  sold  by  him,  and  whether  that 
ri^ht  is  an  accessory  to  the  notes  evidenc- 
ing the  unpaid  price?  We  do  not  deem  it 
necessary  in  this  case  to  pass  upon  the  first 
question,  as  there  evidently  was  no  sale  of 
this  right,  imless  it  passed  to  Swan  as  an 
accessory  to  the  notes  acquired  by  him. 
.  .  .  What  did  Filhiol  sell  to  Swan  T  Three 
notes  with  the  accessory  rights  of  mortgage 
and  vendor's  privilege  to  enforce  their  pay- 
ment— nothing  else.  And  Swan  acquired  no 
other  right  from  Filhiol  than  such  as  arc 
necessary  to  enforce  the  payment  of  those 
credits  or  debts.  The  right  attempted  to  be 
exercised  in  this  case  is  certainly  not  to 
collect  those  notes.  Suppose  Filhiol  had  sold 
the  property  for  less  than  half  its  value, 
could  it  be  pretended  that  in  buying  the  notes 
given  for  the  price  Swan  acquired  Filhiors 
right  to  rescind  the  sale  for  lesion  beyond 
moiety?  He  did  not  buy  all  the.  rights  of 
the  vendor   resulting  from   the  contract  of 
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sale  to  Gayle,  but  only  the  notes  with  their 
accessories.  He  did  not  by  buying  the  notes 
take  the  place  of  Filhiol  in  the  contract  of 
sale,  else  the  purchaser  of  a  negotiable  note, 
given  for  the  price  of  property,  would  be- 
come the  warrantor  of  the  title  to  the  prop- 
erty. A  proposition  which  leads  to  such  an 
absurd  conclusion  ought  not  to  be  sustained 
by  a  court  of  justice." 

In  Hurst  v.  Knight  (Tex.)  164  S.  W.  1072, 
a  suit  was  brought  on  purchase  money  notes 
against  several  vendees  and  a  subvendee  who 
had  assumed  the  payment  of  the  notes.  T]ie 
defendants  alleged  that  the  vendors  had  made 
fraudulent  representations  as  to  the  title 
and  asked  for  a  rescission  of  the  contract  and 
a  cancellation  of  the  deeds.  The  court  in 
holding  that  the  defendaiits  were  entitled 
to  relief  recognized  the  rule  that  the  right  of 
a  vendee  to  rescission  on  the  ground  of  fraud 
did  not  descend  to  subsequent  purchasers,  but 
held  that  the  rule  was  inapplicable  to  the 
facts  of  the  case.  It  was  said:  "It  is  fur- 
ther contended  by  appellant  that  Knight,  be- 
ing a  subvendee,  cannot  insist  upon  a  rescis- 
sion of  the  contract  because  of  fraudulent 
representations  made  to  his  vendor  or  to  De 
Lay.  There  are  authorities  sustaining  the 
proposition  that  the  original  vendee  only  is 
entitled  to  cancellation  and  rescission  upon 
the  ground  of  fraud  and  that  such  right  does 
not  descend  to  subsequent  purchasers.  We 
think,  however,  the  rule  is  not  applicable  in 
this  case.  Knight  having  assumed  to  pay  the 
outstanding  notes  as  part  consideration  for 
the  transfer  from  Burch  to  him  of  an  un- 
divided interest  in  the  premises  is  with 
De  Lay  primarily,  jointly,  and  severally  liable 
for  the  unpaid  purchase  money.  De  Lay,  be- 
ing one  of  the  original  vendees,  is  liable  to 
the  grantors  for  the  whole  debt  and  has 
the  right  to  pay  it  off  at  its  maturity,  and 
we  think  as  the  correlative  of  this  right  he 
can  maintain  an  action  for  the  rescission  of 
the  contract  as  a  whole.  It  is  true  that  his 
right  to  rescind  might  be  defeated  by  the 
refusal  of  Knight  to  join  in  the  action,  since 
such  refusal  would  deprive  De  Lay  of  the 
power  of  placing  the  grantors  in  status  quo; 
but  Knight  having  joined  in  the  action  and 
placed  it  within  the  power  of  De  Lay  to 
make  complete  restitution,  we  think,  gives  a 
court  of  equity  full  authority  to  apply  the 
remedies  sought." 

In  Missouri  it  is  provided  by  statute  (Rev. 
Stat.  1899,  §  540)  that  every  action  shall 
be  prosecuted  in  the  name  of  the  real  party 
in  interest  but  that  this  provision  shall  not 
be  deemed  to  authorize  the  assignment  of 
a  thing  in  action  not  arising  out  of  contract. 
In  Steele  v.  Brazier,  130  Mo.  App.  319,  123 
S.  W.  477,  it  appeared  that  a  land  company 


by  fraudulent  representations  induced  a  num- 
ber of  persons  to  pay  it  a  sum  of  money  in 
return  for  which  it  executed  what  were  called 
shareholders'  contracts  for  deeds.  It  was  held 
that  the  right  to  a  recovery  of  the  money  paid 
by  an  action  for  money  had  and  received  was 
assignable  but  that  the  right  was  not  as- 
signed by  an  assignment  of  the  shareholder's 
contract. 

In  Washington  it  is  provided  by  statute 
(Rem.  &  Bal.  Code,  §  191)  that  the  assignee 
of  a  chose  in  action  may  by  virtue  of  the  as- 
signment sue  in  his  own  name  the  debtor  or 
obligor  in  the  thing  assigned.  In  Bell  v.  Jo- 
vita  Heights  Co.  71  Wash.  7,  127  Pac.  289,  it 
appeared  that  a  land  company  made  contracts 
for  the  sale  of  undivided  interests  in  a  tract  of 
land,  the  contracts  being  induced  by  its  fraud- 
ulent representations.  One  of  the  purcha.sers 
on  the  discovery  of  the  fraud  refused  further 
to  carry  out  the  contract  and  demanded  a 
return  of  the  money  already  paid  in.  It 
wa8  held  that  an  assignee  of  the  purchaser 
oould  maintain  an  action  for  money  had  and 
received  for  the  recovery  of  the  money  paid 
under  the  contract.  The  court  said:  **The 
action  is  one  to  recover  the  money  paid 
upon  each  eontract  on  the  ground  oi  fraud 
and  deceit  in  the  inception  of  the  eontract. 
According  to  the  allegations  of  the  amended 
complaint,  each  contract  holder  had  done  all 
in  his  power  to  rescind  his  contraet  prior  to 
assigning  his  claim  to  the  appellant.  SaiA 
had,  as  soon  as  the  fraud  w*as  diaeovered, 
notified  the  respondent  that  he  refused  to 
carry  out  the  contract  because  of  the  fraud, 
and  demanded  a  return  of  the  moneJ|y  paid. 
The  claim  for  this  money  was  a  chose  in 
action,  the  right  of  action  for  which  would 
survive  to  the  personal  representative  of  the 
claimant.  Such  a  chose  in  action  is,  under 
Rem.  ^  Bal.  Code,  §  191,  assignable  and  en- 
forceable in  the  name  of  the  assignee.  .  .  . 
Authority  is  not  wanting  to  sustain  the  doc- 
trine that,  where  money  had  been  paid  apon 
a  contract  induced  by  fraud,  it  is  recoverable 
in  an  action  for  money  had  and  received  upon 
the  implied  contract  to  repay.  This  is  upon 
the  broad  principle  that  at  common  law  the 
common  count  of  money  had  alid  received  was 
appropriate  for  the  recovery  for  money  ob- 
tained by  fraud  and  deceit.  .  .  .  But 
whether  the  action  be  considered  one  for 
money  had  and  received,  or  the  more  usual 
action  in  equity  for  fraud  and  deceit,  the 
cause  of  action  was,  as  we  have  seen,  aaaign- 
able,  and  the  action  maintainable  in  the  name 
of  the  assignee." 

As  to  the  validity  of  an  assignment  of  the 
right  to  file  a  bill  in  equity  for  fraud  com- 
mitted on  the  assignor  see  the  note  to  Ryan 
▼.  Miller,  Ann.  Caa.  1912D  540. 
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H^BlisMiee  —  Vii»l«tloA  of  Befc«Ia*i«B 
as  KecUsaAoa. 

The  violation  of  any  statutory  or  valid  mu- 
nicipal regulation,  established  for  the  purpose 
of  protecting  persons  or  property  from  in- 
jury, is  suffipient  to  prove  such  a  breach  of 
duty  as  will  sustain  a  private  action  for  neg- 
li^nce,  if  the  other  elements  of  actionable 
negligence  concur.  Omaha  Street  R.  Co.  Y. 
Duvall,  40  Neb.  2». 
Inakaepevs  -**  IilaliUity   for  I»J«l7  to 

QfWBmt  br  Five. 

A  hotel  owner  may  not  oHftit  to  do  the 
things  that  are  reasonably  necessary  for  the 
safety  and  protection  of  the  guests  of  the 
house,  and  if  he  disregards  the  provisions  of 
the  law  concerning  the  establishment  of  fire 
escapes  upon  the  building,  and  such  other 
devices  as  the  law  provides  for,  he  will  be 
held  liable  lor  the  damagea  sustained  because 
of  tlie  4eath  of  aay  guest  whieh  may  ba 
brought  about  by  hie  neglii^eace. 

[See  note  at  end  of  this  case.] 


The  fact  that  the  statute  or  ordinance  in 
question  does  not,  in  terms,  impose  a  civil 
liability  for  its  violation  does  not  affect  such 
evidence  of  its  violation  as  may  go  to  show 
neglifijence. 

[See  note  at  end  of  this  case.] 

Same. 

A  requested  instruction  of  the  defendant, 
to  the  effect  that  the  plaintiff's  decedent  as- 
sumed the  risk  of  injury  beeause  ha  knew 
the  dangerous  condition  of  the  building  as  re* 
gards  injury  by  fire,  was  properly  refused. 

[See  note  at  end  of  tl^is  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglaa 
county:     Troup,  Judge. 

Action  by  Willis  I.  Hoopes,  administrator, 
plaintiff,  against  John  D.  Creighton,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Mahoney  d  Kennedy  and  TcUe  C,  HoUwnd 
for  appellant. 

Brown,  BcLxter  d  Fan  Du9en  and  Qurley 
^  Fitch  for  appellee. 

[511]  Haiob,  Jw — Appeal  from  the  judg* 
meat  of  the  district  court  for  Douglas  coun- 
ty. Willis  I.  Hoopes,  as  administrator  of  the 
«8tate  of  Renfree  H.   Riekard,   brought  an 
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action  against  John  C.  Creighton  to  recover 
damages  beeause  of  the  alleged  negligence  of 
said  Creighton  in  maintaining  a  hotel  in  the 
city  of  Omaha,  known  as  the  '^Dewey  Hotel," 
and  in  which  he  failed  to  furnish  fire-escapes 
f<Mr  the  said  building  as  prescribed  by  the 
statute  of  the  state  of  Nebraska.  The  plain- 
tiff reeovered  a  judgment  for  the  sum  of 
$6,000. 

The  i^aintiff  alleged  that  Renfree  H.  Riek- 
ard died  at  Omaha,  Nebraska,  February  28, 
1918,  leaving  as  his  next  of  kin  his  widow, 
Clara  Riekard,  and  his  father,  Peter  H.  Riek- 
ard; that  John  D.  Creighton  was  the  ouner 
of  tilie  Dewey  Hotel,  the  same  being  used  by 
sBd  held  out  to  the  public  as  a  hotel  and 
public  lodging  place;  that  said  building  was 
maintained  without  having  one  or  more  fire- 
proof stairways;  that  the  defendant  negli- 
gently failed  to  provide  any  fire-esoapes  to 
which  convenient  access  could  be  had'  from 
tiM  interiar  of  said  building  on  the  second 
flacHTy  and  with  only  one  insufficient  fire*escape 
stairway  ftnd  platform  on  the  north  aide,  and 
one  atandpipe  and  ladder  on  the  east  side, 
neither  of  whidi'  was  d  convenient  access 
from  the  interior  of  the  building;  that  the 
way  of  egress  te  such  flre-escapea  woa  at  all 
timea  obstructed  by  solid  doors  of  wood  with 
loeka  and  bolts  attached  thereto,  and  tdain- 
tained  between-  the  only  fire-escapes  on  the 
second  floor;  that  the  defendant  failed  to 
equip  any  outside  rooms  with  automatic  fire- 
eacapes  or  device  so  as  to  [512]  offer  the 
means  of  escape  to  the  occupants  wbo  might 
be  vmabla  to  reach  such  defective  fire-escapes 
aa  were  maintained;  that  the  defendant, 
riiortly '  before  the  fire,  was  notified  by  the 
deputy  labor  commissioner  to  provide  fire 
protection  and  ta  remedy  the  said  defects  as 
required  by  law;-  that  on  February  28,  1013, 
said  Riekard,  as  a  guest  of  the  said  hotel, 
was  aaaigned  to  room  No.  84,  an  outside 
room  that  was  not  equipped  with  a  fire- 
escape  ladder  or  other  device  for  the  safety 
of  the  guests,  and  that  said  Riekard  did  not 
know  the  condition  of  the  premises  and  the 
lack  of  proper  fire-escapes;  that  shortly  after 
said  Ridcard  retired  a  fire  broke  out  in  the 
said  hotel,  and  solely  by  reason  of  the  failure 
of  defendant  to  provide  fire-escapes  said 
Riekard  lost  his  life;  that  said  Riekard  at 
the  time  of  his  death  was  a  strong,  well- 
educated  man,  37  years  old,  operating  as 
a  brand  inspector  and  a  trainer  and  trader 
of  horses  at  the  South  Omaha  stock-yards, 
earning  more  than  $5,000  a  year,  and  con- 
tributing large  sums  of  money  to  his  father, 
as  well  as  supporting  his  home  for  his  wife 
and  himself. 

The  defendant  admitted  that  he  was  the 
owner  of  the  said  Dewey  Hotel  building,  and 
denied  the  other  averments  of  plaintiff's  peti- 
tion.     He    alleged    that    whatever    injuries 
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plaintiff's  decedent  had  received  were  oeea- 
Bioned  solely  through  the  failure  and  negli- 
gence of  said  defendant,  who  was  familiar 
with  the  conditions  and  surroundings  of  said 
hotel  building  and  assumed  whatever  risk 
there  was;  that  the  premises  were  purchased 
by  the  defendant  February  &,  1907,  subject 
to  a  lease  made  to  one  Charles  £.  Wilki&s, 
and  were  then  and  at  all  times  subsequent 
thereto  equipped  with  fireroscapcs  adequate 
and  sufficient  in  number  and  design,  and  with 
a  free  and  unobstructed  access  thereto  from 
all  parts  of  said  building,  and  that  said  fire- 
escapes  and  the  means  of  access  thereto  were 
then,  and  at  all  times  subsequent,  maintained 
as  required  by  law;  that  the  lessee  had  com- 
plete possession  of  the  premises  at  tiie  time 
of  the  fire,  and  that  the  defendant  had  no 
control  over  the  said  building  and  took  no 
part  [613]  in  its  use  and  management.  The 
reply  >^as  a  general  denial. 

The  evidence  sustains  the  allegations  of  tibie 
petition  and  supports  the  verdict.  It  was  in 
testimony  by  the  night  clerk,  NoU,  that  on 
the  night  of  the  fire  the  door  leading  to  the 
fire-escape  on  the  soeond  floor  opened  into  a 
guest  room.  No.  30.  This  is  also  shown  by 
the  plaa  of  the  second  story  -eontained  in  the 
record.  The  fire-escape  at  tho  north  end.  of 
the  building,  such  as  it  was,  coUld  be  reached 
from  room  No.  40  through  the  window  fur- 
thest West.  Boom  No.  40  was  a  guest  room 
and  hiui  a  door  leading  into  it  from  a  coir^ 
ridor  which  extended  the  length  of  the  build-> 
iog.  A  person  could  go  from  this  corridor 
through  and  into  this  guest  room  and  then 
through  a  window  1k>  the  fire-escape  at  the 
northeast  corner  of  the  building.  This  ^^ 
escape  would  permit  him  to  reach  a  ladder, 
which,  when  imhooked  from  the  wall  where 
it  usually  hung,  extended  a  short  distance 
below  the  floor  of  the  second  story.  It  was 
not  unhooked  the  night  of  the  fire,  and  the 
oceupants  of  room  No.  40,  Clara  Newman 
and  lona  Jennings,  went  down  the  fireman's 
ladder.  The  photograph  of  tike  north  end  of 
the  building  #hows  that  this  fire-escape  could 
he  reached  from  the  second  window  from 
Thirteenth  street  and  ''from  the  ledge  along 
the  front  of  the  building  under  the  window." 
The  "ledge"  or  "cornice"  referred  to  on  the 
north  end  of  the  structure  was  practically  on 
a  level  with  the  second  floor.  The  north  fire- 
escape  went  clear  up  cmto  the  roof.  Access 
to  the  north  fire-escape  could  be  had  from  the 
second  story  by  going  through  the  window  at 
the  n<Hcth  end  of  the  corridor  and  then  crawl- 
ing along  on  the  "cornice"  or  "ledge"  toward 
the  northeast  comer  of  the  building  until  it 
was  reached.  Of  course,  an  athlete  might 
have  walked  along,  on  this  ledge.  No  one 
seems  to  have  escaped  from  the  second  story 
by  means  of  these  fire-escapes.  There  was  a 
ladder  on  the  east  side  which  did  not  extend 


very  far  toward  tfaft  gDOKHid.  It  could  be 
reached  from  the  second  fioor  through  room 
No.  30. 

[514]  Nold  testified  that  evft-y  room  on  the 
second  floor  was  provided  with  a  lock  and 
key,  and  that  each  guest  assigned  to  a  room 
on  that  floor  was  provided  with  a  key.  The 
testimony  of  Nold  is  corroborated,  by  the  tes- 
timony of  Garrett  F.  Vliet,  wHo  was  also  one 
of  the  clerks  of  the  hotel.  Vliet  testified  that 
room  No.  34  was  oeeupied  by  Riokard,  the 
decedent,  and  the  woman  whom  he  registered 
as  his  wife.  He  also  testified  that  rooms 
numbered  20,  28  and  32  of  the  second  floor 
were  not  occupied  that  night,  and  that  No. 
30  was  occupied  by  a  Charles  Cummings. 
His  testimony  corroborated  that  of  Nold  con- 
^ming  the  fact  that  lona  Jennings  and 
Clara  Newman  occupied  room  No.  40.  He 
teatified  that'JEUckard  wns  under  the  influence 
of  liquor  when  he  and  the  woman  oame  lu; 
that  it  wits  about  3  o^elock  in  the  morning 
when  they  came;  that  the  woman  appeared 
to  be  intoxicated;  that  Rickard  was  able  to 
walk,  and  that  he  did  not  stagger  noticeably; 
that  the  witness  assigned  him  to  room  Xo. 
34,  the  fourth  room  from  the  north  on  the 
east  side  of  the  haUway»  on  the  seoond  floor; 
that  this  was  the  last  time  the  witaese  saw 
him  alive;  that  none  of  the  outnde  rooms 
was  equipped  with  an  automatic  fire-escape; 
that  after  calling  the  fire  department  the 
witness  called  Mrs.  Wilkins  and  her  sister; 
that  the  witness  met  Mr.  Nold  before  he  got 
out  of  the  building,  and  that  Nold  had  ap- 
parently been  crawling;  that  the  witness  met 
him  about  one-third  of  the  wa^  up  Irom  the 
vestibule  to  the  office. 

The  defendant,  John  D.  iCreighton,  testified 
that  at  the  time  he  bought  the  building  the 
fire-escapes  were  tiiere  which  we  have  de- 
scribed ;  that  the  fire-escape  on  the  north  end 
was  a  regular  iron  fire-escape,  the  steps  being 
of  cast  iron  and  5  inches  wide  and  27  or  28 
inches  long;  that  when  he  put  in  a  new  front 
he  was  given  permission  to  come  out  with 
the  "cornice"  or  "ledge;"  that  this  "ledge" 
was  26  inches  wide  by  44  feet  long,  and  was 
at  the  level  of  the  second  floor;  that  it  was 
made  of  wood  and  covered  with  tin;  that  it 
ran  clear  across  the  width  of  the  hotel;  he 
also  described  the  fire-escape  at  room  Xo.  40 
on  the  north  [515]  end  of  the  building  and 
also  the  ladder  fire-escape  on  the  east  side  at 
room  No.  30.  Th,e  testimony  concerning  the 
flre-escapes,y  such  as  they  were,  is  corrobo- 
rated by  tne  testimony  of  other  witnesses. 
Alexander  Beck  testified  that  the  platform 
on  the  second  floor,  being  the  one  ttt  roonii  No. 
40,  could  be  reached  by  going  out  through 
the  hall  window  and  ^vi^king  along  the 
"ledge." 

C.  S.  Ely  testified  that  tie  door  from  room 
84,  t^e  one  occupied  by  Riekard,  opened  into 
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the  corridor,  and  that  there  wae  a  ohanee  to 
go  through  the  window  at  the  north  end  of 
the  corridor  onto  this  "ledge,"  or  that  osie 
could  go  Bonth  along  the  corridor  and  then  go 
down  the  winding  stairway  which  led  from 
the  office  to  the  entrance  on  Thirteenth  street, 
or  that  oiie  could  ooone  out  of .  the  room  No. 
34  into  the  corridor,  and  then  go. south  to 
room  No.  80,  and  then  go,  if  possible,  down 
the  ladder  fire-eseape  which  might  be  reached 
from  that  room. 

Baleer  Cole  testified  tiiat  he  was  a  city  fire- 
man  at  the  time  of  the  Dewey  Hotel  fire; 
that  his  company,  Hook  4b  Ladder  No.  1, 
was  one  of  the  first  on  the  ground;  that  the 
company  got  there  about  4t49  a.  if.;  that  the 
witness  was  acquainted  with  Rickard;  that 
the  witness  went  into  the  Thirteenth  street 
entrance;  that  the*  building  wns  rery  smoky 
at  that  time:  that  Richard  waa  the  first  man 
that  the  witness  got  hold  of,  and  that  he 
dragged  him  out  and  called  for  help;  that 
he  was  then  *aliVe;  that  he  was  inside  the 
door  when  the  witness  found  him,  but  "plumb'' 
down  the  stairway;  that  it  was  Absolutely 
dark  in  there  in  the  entrance-way  when  the 
witness  found  Richard;  that  the  witness  and 
others  took  Riokard  to  a  restaurant. 

Martin  Dtnenn  testified  that  the  first  alarm 
came  at  4:44  a.  k.,  that  the  second  alarm 
came  at  4^47,  and  the  third  alarm  at  4:52; 
that  this  last  alarm  was  turned  in  immediate- 
ly after  the  second  explosion;  that  ihie  wit- 
ness got  there  about  4:51  and  was  on  the 
ground  finor  when  the  second  expiosion  oc- 
curred; that  he  saw  a  ladder  going  up  to  the 
seeond  floor,  and  that  he  went  up  on  that 
ladder  [516]  and  into  a  bedroom^  and  then 
out  into  the  hall;  that  about  that  time  the 
explosion  cftme  and  he  got  out  as  fast  as  he 
conld ;  that  after  the  witness  was  dragged  out 
from  upstairs  he  met  some  firemen  on  the 
sidewalk,  and  they  said  somebody  was  inside 
the  entrhnce;  that  the  witness  went  into  the 
doorway  of  tho  entrance  and  found  the  Lee 
woman  on  the  fioor;  thnt  she  was  then  alive, 
and  the  witness  eaUed  for  help,  and  they 
pulled  her  out  and  took  her  to  a  restaurant. 
The  woman  described  by  the  witness  was  the 
Woman  who  occupied  room  34  with  Richard. 
Both  appear  to  have  died. 

F.  E.  Hodges,  called  as:  a  witness  lor  the 
defendant,  testified  that  he  was  night  man- 
ager of  the  Calumet  restaurant;  that  he 
waited  on  Rickard  the  night  of  the  fire  be- 
tween 2  and  3  o'clock  in  the  morning;  that 
he  had  a  woman,  with  him ;  that  he  staggered ; 
that  the  woman  was  probably  intoxicated,  but 
that  Riokard  was  well  able  to  handle  himself, 
although  he  staggered  some  both  going  out 
and  coming  in. 

Kb  fire-escape  constmct^d  for  the  second 
floor  was  made  in  compliance  with  the  stat- 
ute. No  fitre-esoape  was  built  on  a  lei^el  with 
Ann.  Cas.  1017E. — 54. 


the  fioor  of  the  aaoond  story  "and  of  suffir 
eient  strength  to  permit  aecew  to  the  same 
from  not  less  than  two  windows,"  nor  were 
they  "so  constructed  as  to  be  of  convenient 
access  from  the  interior  of  the  building,"  nor 
wem  they  ''commodious  in  size  and  form  and 
of  sufiioient  strength  to  be  safe  for  the  pur- 
pose of  asoent  and  descent,"  all  as  provided 
by  the  statute,  nor  did  any  outside  room  of 
said  hotel  contain  an  automatic  fire-escape  or 
other  proper  and  sufficient  device  to  escape 
from  a  fire.  The  provision  of  the  statute 
<Laws  1911,  dh.  66,  sec  1)  "that  in  every 
hotel,  boarding,  lodging,  tenement,  or  apart- 
ment houses  there  shall  also  be  provided  one 
automatic  metallic  fire-escape,  or  other  proper 
device^  in  every  outside  room  of  sueh  hotel, 
boarding,.  lodgin^^  tenement,  or  apartment 
house,  each  autematio  metallic  fire-escape  or 
device  to  be  attadied  to  the  inside  of  said 
rooms  so  as  to  afford  an  efifective  means  of 
escape  to  all  occupants  who^  I&17]  for  Any 
reason,  are  unable  to  neach  or  use  the  said 
firs-prooi  stairways,  chutes,  or  tobo^^s," 
was  entinely  disregarded.  The  law  also  pro- 
vides: "The  way  of  egress  to  sueh  fire-escapes 
shall,  at  all  times,  be  kept  free. and  clear  ol 
all  obstrnetions  of  any  and  every  nature." 
Laws  l^ll,  ch.  fi4,  see.  14. 

The  appellant  complains  that  the  court 
emd  in  giving  instruction  No.  d  to  the  jury* 
That  instruction  simply  states  the  law  as  it 
is  eontained  in  the  Laws  of  1911  above  cited. 
If  the  law  is  wrong  and  without  foundation^ 
then  the  instruction  is  wrong.  The  first  part 
of  the  instruction  provides  for  the  building 
of  fire-proof  stairways,  chutes  or  toboggans, 
and  steel  platforms  and  automatic  metallic 
fire-escapes.  The  second  provision,  to  the  ef- 
fect that  "the  way  ol  egress  to  such  fire-es- 
capes shall,  .at  all  times^  be.  kept  free  and  clear 
ol  all  obstructions  of  any  and  every  nature,^ 
is  contained  in  the  seetiion  last  above  referred 
to.  The  Iftw  is  contained'  In  two  provisions 
of  the  statute.  After  a  careful  es:amination 
ol  appellant's  bviel,  we  are  unable  to  discover 
anything  wrong  with  the  third  instruction 
given  by  the  court  upon  its  own  motion.  We 
do  not  copy  it  for.  the  reason  that  it  is  itself 
a  copy  of  the  law. 

The  Reagan  act  seems  to  be  a  complete  law 
touching  the  matters  within  it.  It  contem- 
plates protection  against  fire.  It  is  made  to 
apply  to  hotels,  boarding  houses,  store  houses, 
tenement  houses,  and  every  building  used  in 
whole  or  in  part  as  a  public  buiiding,  or 
used  as  an  office  or  store  building  or  school- 
house  ^r  theatre  or  public  hall  or  place  of 
assemblage.  We  see  no  constitutional  inhibi- 
tion against  the  passage  of  the  act.  There 
is  a  provision  looking  to  the  inspection  of 
any  building  in  the  state  where  it  is  claimed 
that  the  provisions  of  the  act  are  violated. 
The  inspection  is  to  be  by  the  commissioner 
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of  labor,  the  deputy  commissioner  of  labor, 
or  such  other  person  as  may  be  appointed  by 
the  deputy  commissioner  of  labor.  There  is 
also  a  provision  touching  the  payment  of 
compensation  for  services.  The  act  winds  up 
by  certain  provisions  with  respect  to  the  pun- 
ishment of  those  who  violate  it,  and  it  [518] 
is  made  the  duty  of  the  coimty  attorney  to 
prosecute  the  persons  who  violate  the  law 
before  any  court  of  competent  jurisdiction. 
The  act  was  no  doubt  intended  to  provide 
whatever  might  be  necessary.  The  act  in- 
troduced by  Mr.  Bulla  looks  to  the  creation 
of  a  hotel  commission,  and  then  there  are 
certain  regulations  concerning  the  lighting 
and  plumbing  and  water  closets,  and  then  the 
pillow  slips  and  sheets  and  bedding  and  the 
wash  room  and  towels,  and  in  section  14  there 
is  the  provision  that  within  six  months  after 
the  passage  of  the  act  every-  hotel  in  the  state 
more  than  two  stories  high  shall  be  equipped 
with  an  iron  fire-escape  on  the  outside  of  the 
building.  These  provisions,  which  may  not 
be  more  specifically  set  forth  because  of  un* 
duly  extending  this  opinion,  are  in  no  way 
in  conflict  with  the  Reagan  actw  It  seems  to 
look  toward  the  enforcement  of  the  provisiona 
contained  in  the  Reagan  act^  together  with 
certain  additional  duties  that  are  imposed 
upon  the  hotelkeeper.  In  the  ReagaxL  act  the 
provisions  are. intended  to  apply  to  a  large 
class  of  buildings,  not  hotels  alone,  but  seven 
or  eight  other  different  classes  of  buildings. 
It  is  said  that  the  Reagan  act  is  void  for  the 
reason  that  it  undertook  to  prescribe  fire- 
escapes  for  hotels.  We  are  unable  to  see  any 
good  reason  why  the  Reagan  act  is  void. 
Many  authorities  are  cited,  but  they  do  not 
seem  to  contain  the  reason  contend^  for. 

In  Board  of  Education  v.  Moses,  51  Neb, 
£88,  70  N.  W.  946,  which  is  cited  by  counsel 
for  appellant,  it  was  held:  "An  act  of  the 
legislature  which  is  clearly  amendatmry  of  an 
existing  statute  is  unconstitutional  when  such 
amendatory  act  in  no  way  moations  or  de« 
scribes  that  of  which  it  is  amendatory."  The 
purpose  of  the  act  was  to  make  the  public 
high  schools  of  the  state  open  to  attendance 
of  any  person  of  school  age  residing  outside 
tlie  district,  being  a  resident  of  the  state,  and 
whose  education  cannot  profitably  be  carried 
further  in  the  public  school  of  the  district  of 
his  residence.  It  was  held  that  the  funda- 
mental law  of  the  state  required  all  [619]  the 
parts  of  an  amended  law  to  be  incorporated 
into  the  act,  and  the  old  law  so  amended  to 
be  repealed.  We  are  unable  to  see  any  simi* 
laritj'  between  the  case  cited  and  the  instant 
ease. 

In  the  case  of.  State  v.  Majors,  85  Neb. 
875,  123  N.  W.  420,  it  was  held  that  an 
amendment  by  implication  repealed  section  22, 
subd.  XIII,  ch.  79,  Comp.  St.  1907,  and  that 
it  did  not  contain  the  section  as  amended,  or 


purport  to  repeal  the  saline.  TkAs  would  be  a 
very  different  case  from  the  one  under  con- 
sideration. Here  is  a  complete  aet,  if  we 
understand  it  aright>  and  it  stands  on  its  own 
legs  without  being  an  attachment  to  any- 
thing. 

In  Minier  v.  Burt  County,  95  Neb.  473,  14S 
N.  W.  977,  1104,  it  was  said  in  the  syllabus: 
"An  act  of  the  legislature,  which  is  complete 
in  itself,  does  not  violate  section  11,  art.  III. 
of  the  Constitution,  which  provides :  'No  law 
shall  be  amended  unless  the  new  act  contained 
the  section  or  seotions  to  amended  aad  the 
section  or  sections  so  amended  shall  be  re- 
pealed.' "  In  that  casoy  however,  it  waa  held 
that  the  amendment  did  not  contain  the  sec- 
tion or  sections  amended,  xior  repeal  them. 

In  Stewart  v.  Bajrton,  91  Neb.  96,  136  N. 
W.  381,  it  is  said  in  paragraph  2  of  the  ^Ua- 
bus:  "Where  an  act  is  passed  as  original  and 
independent  legislation  and  is  complete  in  it- 
self so  far  aa  aqpplies  to  the  subjedrmatter 
properly  embraced  within  ita  title,  the  con- 
stitutional provision  respecting  the  manner  of 
amendment  and  repeal  of  former  statutes  has 
no  applii>atiQn."  That  was  a  case  where  the 
legluslatuve  provided  for  the  construction  and 
equipment  ol  a  laboratory  on  the  campus  of 
the  medical  college  of  the  university  ol  Ne- 
braska at  Omaha  undev  the  supervision  of  the 
board  of  regents.  Laws  1911,  ch.  205.  There 
was  an  effort  to  defeat  the  act.  It  is  said  in 
the  body  of  the  opipion:  "We  think  it  can- 
not with  reason  be  contended  that  the  l^is- 
lature  has  not  the  authority  to  enlarge  by  a 
separate  and  subsequent  act  the  powers  and 
duties  of  any  officer  of  its  own  creation,  nor 
that  it  cannot  widen  or  relax  by  later  enact- 
ments any  building  limitations  it  may  have 
established.  [520]  The  provisions  of  the  gen- 
eral act  limiting  the  powers  id  the  regents 
with  regard  to  the  ereeUon  of  other  univer- 
sity buildings  was  not  Interfered  witii  by  the 
new  act,  but  it  conferred  additional  powers 
and  prescribed  a  different  location  for  an- 
other building;  while,  in  some  sense,  supple- 
mental to  the  former  act,  it  leaves  its  general 
provisions  untouched  and  therefore  is  not 
amendatory   in   the   proper   sense.  .     . 

Where  an  act  is  complete  within  itself,  it 
may  be  valid  even  though  in  conflict  with  a 
prior  law  not  referred  to  in  the  later  act"— 
citing  State  v.  Cornell,  50  Neb.  626,  70  N.  W. 
56 ;  Affholder  v.  State,  51  Neb.  91,  70  N.  W. 
544;  Zimmerman  v.  Trude,  80  Neb.  503,  114 
N.  W.  641  (  Allan  ▼.  Kennard,  81  Neb.  289, 
116  N.  W.  63;  State  ▼.  Ure,  91  Neb.  81, 135  K. 
W.  224. 

The  seeond  reason  given  why  there  should 
be  a  reversal. of  the  judgment  is  that  the 
Heagan  act  is  not  germane  to  the  dtapier  and 
section  which  it  purports  to  amend  and  re- 
peal. The  section  referred  to  provides  with 
respeot  to  the  oonunjssiimer  or  his  deputy  that 
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either  shall  have  a  right  to  enter  any  factory 
or  workshop  in  which  labor  is  employed  for 
the  purpose  of  gathering  facts  and  statistics, 
or  examining  the  means  of  escape  from  fire, 
and  the  provisions  for  the  health  and  safety 
of  operatives.  As  we  have  said  before,  this 
Reagan  act  is  not  intended  as  an  attachment 
to  any  other  provision;  it  purports  to  be, 
and  is,  of  and  in  itself,  a  complete  act.  We 
have  examined  some  of  the  cases  cited  in  sup- 
port of  the  contention  made.  Among  others 
is  Armstrong  v.  Mayer,  60  Neb.  423,  83  N.  W. 
401.  In  that  case  this  court  held  that  the 
supreme  court  had  jurisdiction  to  review  by 
proceeding  in  error  a  judgment  rendered  hy 
the  district  court  without  jurisdiction  of  the 
subject-matter.  We  are  unable  to  see  the 
force  of  counsel's  contention. 

In  Strahl  v.  Miller,  97  Neb.  820,  Ann.  Cas. 
1917A  242,  161  N.  W.  952,  this  court  said. 
in  an  action  for  damages  against  a  hotel 
keeper:  "This  (provision  of  the  law  of  1883) 
is  sufficient  to  attach  a  civil  liability  to  the 
innkeeper  for  negligence  in  not  properly  safe-' 
guarding  his  guest." 

[521]  In  Rose  v.  King,  49  Ohio  St.  213, 
30  N.  E.  267,  15  L.R.A.  160,  the  court  said: 
"Such  liability  followed  as  a  consequence  of 
the  terms  of  the  original  act  in  which  the 
language  above  quoted  does  not  appear,  but 
which  enjoined  the  duty,  and  resulted  from 
t^e  principle,  which  we  supposed  to  be  of 
univerBal  application,  that  where  a  statute 
imposes  a  duty  but  gives  no  penalty  to  the 
party  aggrieved  by  its  nonperformance,  that 
party  is  entitled  on  common  law  principles, 
to  maintain  an  action  for  his  damages."  In 
support  of  the  position  stated,  the  Ohio  court 
quotes  from  Wharton,  Law  of  Negligence,  sec. 
443,  and  manv  other  authorities. 

In  Yall  V.  Snow,  201  Mo.  511,  9  Ann.  Cas. 
511,  100  N.  W.  1,  110  Am.  St.  Rep.  781,  10 
I..R.A.(N.S.)  177,  there  was  an  action  for 
damages  for  neglect  of  the  owner  to  provide 
fire-escapes  in  accordance  with  the  statute. 
The  cour^  held  that  there  was  a  right  of  ac- 
tion for  death  of  the  guest  in  the  hotel  build- 
ing not  equipped  with  fire-escapes  in  accord- 
ance with  the  statute.  In  this  case  the 
defense  was  that  the  building  then  used  for 
a  hotel,  was  not  constructed  for  a  hotel,  and 
therefore  that  the  owner  was  relieved  from 
the  duty  of  placing  fire-escapes  on  the  build- 
ing. It  was  held  that  the  defense  could  not 
be  maintained,  and  that  it  was  the  duty  of 
the  owner,  if  he  leased  the'  building  for  hotel 
purposes,  to  put  the  fire-escapes  on. 

The  third  proposition  contended  for  by  the 
appellant  is  that  the  judgni(>nt  should  be  re- 
versed because  of  the  misconduct  of  counsel. 
We  may  say  that  there  are  a  good  many  cases 
on  this  subject,  and  several  of  them  are  cited. 
As  we  look  at  the  matter,  much  of  the  trial 
consisted  of  a  battle  of  words.    Upon  the  part 


of  the  plaintiff  it  was  contended  that  the 
Dewey  Hotel  was  kept  in  order  that  the  de- 
fendant might  make  money  out  of  prostitutes 
who  used  the  hotel  for  the  accommodation  of 
themselves  and  their  male  companions.  On 
the  other  hand,  it  was  contended  by  counsel 
for  the  defendant  that  the  decedent  himself 
was  living  with  a  prostitute,  and  therefore 
that  the  case  was  not  a  proper  one  in  which 
to  give  the  plaintiff  damages.  We  think  that 
it  was  about  an  even  case  of  mud  throwing, 
probably  found  by  both  parties  to  be  neces- 
sary [622]  because  of  the  exigencies  under 
consideration.  We  do  not  indorse  this  manner 
of  trying  the  case,  and  it  is  certainly  open  to 
censure;  but,  where  both  parties  use  the  same 
sort  of  weapons,  we  do  not  feel  like  setting 
the  judgment  aside.  Each  appears  to  have 
shown  unusual  skill  in  this  line  of  argument; 
but,  after  all,  as  one  of  the  counsel  expressed 
it  in  the  brief,  it  is  a  case  of  the  pot  calling 
the  kettle  black.  The  affidavit  of  defendant's 
counsel  touching  the  misconduct  of  plaintiff's 
counsel  was  made  on  memory,  and  there  was 
no  stenographic  report  of  what  was  said. 
This  makes  an  uncertain  element  in  the  cas<\ 
In  Lexington  ▼.  Kreitz,  73  Neb.  770,  103 
N.  W.  444,  it  was  held  that  there  was  no 
probability  that  the  language  used  by  plain- 
tiff's counsel  in  any  manner  influenced  the 
verdict.  In  this  case  the  decedent  was  shown 
to  be  a  man  of  large  earning  capacity.  He 
was  a  brand  inspector  for  the  state  of  Mon- 
tana and  received  a  regular  salary  of  f  1,800 
a  year.  He  was  also  a  horse  trainer  and 
trader  on  the  South  Omaha  market.  He  left 
a  widow  and  a  father  surviving  him.  The 
judgment  was  only  for  $6,000.  The  remarks 
of  Mr.  Woodrough  do  not  seem  to  have  done 
the  defendant  an  injustice,  so  far  as  the  ver- 
dict and  judgment  are  eoncemed.  The  jury 
could  not  have  been  carried  away  by  passion 
or  prejudice. 

The  building  was  not  equipped  with  fire- 
escapes  as  required  by  the  statute.  The  evi- 
dence clearly  shows  that  this  neglect  was  the 
proximate  cause  of  Rickard's  death,  and  the 
defendant  is  liable  in  damages.  There  was  no 
access  from  either  of  the  hall  windows  of  the 
second  fioor  to  any  fire-escape.  There  was 
a  door  to  be  broken  through  In  order  to 
reach  the  window  and  fire-escape  in  room  No. 
34.  They  were  shut  in.  Apparently  they  had 
opened  the  door  into  the  hall  and  struggled 
to  go  to  the  bottom  of  the  entrance  on  Thir- 
teenth street.  On  their  way  there  they  were 
overcome  by  smoke,  and  gas,  and  heat,  and 
they  died  because  of  it.  Four  persons  besides 
Rickard  lost  their  lives  in  this  fire.  The  evi- 
dence sliows  that  the  owner  of  the  building 
had  been  notified,  and  he  must  have  been 
[523]  aware  of  the  fact.  He  took  the  risk 
by  neglecting  to  equip  the  second  story  as 
the  law  provides. 
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The  requested  instruction  of  the  defendant, 
to  the  effect  that  Rickard  assumed  the  risk 
because  he  knew  the  dangerous  condition  of 
the  building,  was  properly  refused.  Rickard 
did  not  assume  the  risk  because  he  stopped 
at  the  hotel.  We  are  cited  to  Armaindo  v. 
Ferguson,  37  App.  Div.  160,  55  N.  Y.  S. 
760,  where  it  is  said:  "By  staying  at  a 
hotel  for  six  months,  paying  weekly  rent, 
without  objecting  to  a  failure  to  provide  the 
room  with  a  rope  or  other  appliance  for  ear 
caping  in  case  of  fire,  a  guest  waives  the  pro- 
visions of  section  40,  ch.  376,  Laws  1896 
(Domestic  Commerce  Laws),  requiring  the 
hotel-keepers  to  provide  each  lodging  room 
with  a  rope  or  other  appliance  sufficient  to 
enable  the  guest  to  escape  in  case  of  fire." 
In  that  case  there  were,  it  is  said,  fire-esoapes, 
"and  the  platform  to  one  of  them  was  direct- 
ly under  one  of  the  windows  opening  out  of 
the  plaintiff's  room."  The  plaintiff  seems  to 
have  kept  her  window  nailed  down  to  prevent 
unbidden  persons  from  entering  h&r  room. 
She  could  have  opened  the  window  and  could 
have  gone  down  the  fire-escape.  The  man 
who  occupied  the  room  with  her  escaped  from 
the  burning  building  by  means  of  this  fire- 
escape.  The  W(«ian  failed  to  use  it»  through 
fear  or  confusion,  and  jumped  to  the  ground. 
As  there  was  ample  means  of  escape  the  pro- 
prietor of  the  building  was  not  held  liable. 

We  are  also  cited  to  Huda  v.  American 
Glucose  Co.  154  N.  X.  474,  48  N.  E.  897,  40 
L.R.A.  411.  In  that  case -there  were  fire- 
escapes  constructed  on  the  outside  of  tlie 
buUding.  There  was  a  provision  in  the  law 
that  the  fire-escapes  should  have  landings 
"embracing  at  least  two  windows  at  each 
story  and  connecting  with  the  interior  by 
easily  accessible  and  unobstructed  openings." 
The  building  was  a  factory.  The  court  tells 
in  the  opinion  that,  to  conduct  the  business 
of  the  factory,  the  manufacture  of  glucose,  it 
is  necessary  to  keep  the  windows  nailed  close 
and  to  maintain  an  even  temperature.  The 
windows  were  screwed  down.  The  court  seems 
to  have  taken  the  view  that  as  the  windows 
[524]  were  slight  they  could' have  been  easily 
broken,  and  that  when  the  fire  broke  out  it 
was  the  duty  of  the  employees,  if  they  wished 
to  save  themselves,  to  smash  the  windows  and 
get  out  on  the  fire-escapes. 

In  Willy  V.  Mulledy,  78  N,  Y.  310,  34  Am. 
Rep.  536,  the  court  said:  "It  was  the  inten- 
tion of  the  statute  that  they  (the  tenants) 
should  have  two  means  of  escape  in  case  of 
fire,  one  by  the  scuttle  (through  the  roof), 
and  another  by  the  ffre-escape.  It  was  the 
duty  of  the  defendant  to  provide  a  ladder, 
and  then  to  use  reasonable  care  to  keep  it 
there  in  readiness  for  use."  The  court  held 
that  it  was  the  duty  of  the  proprietor  to 
keep  a  ladder  so  that  the  tenants  might  reach 
the  scuttle,  and  that  it  was  his  duty  to  build 


and  maintain  a  fire-escape.  He  was  held 
liable  for  the  death  of  the  plaintiff's  wife  and 
child* 

In  Cittadino  v.  Schackter,  83  N.  J.  U  593, 
85  Atl.  174,  43  L.R.A.(N.S.)  80,  the  plain- 
tiff, a  widow,  was  tenant  of  the  top  floor  of 
an  apartment  house  for  more  than  a  year  at 
the  time  of  its  partial  destruction  by  fire. 
She  endeavored  to  escape  and  was  injured. 
It  was  held:  "Even  though  .the  plaintiff  had 
discovered  that  the  laandlord  failed  to  per- 
form his  statutory  duty,  she  might  reasonably 
assume. that  he  would  perform  that  duty  at 
any  time  and  not  continue  to  disregard  the 
Uw." 

Alderman  cannot  dispense  with  a  require- 
ment for  fire-e8cs{>es  on  a  factory  building. 
Maiorca  v.  Mye»s^  131  App.  Div.  210,  115  N. 
Y.  S.  923.  Such  fire-escapes  as  may  be 
deemed  necessary  by  the  fire  inspector  shall 
be  provided  on  the  outside  of  every  factory 
three  or  more  stories  high.  Arnold  v.  Na- 
tional Starch  Co.  194  N.  Y.  42,  86  N.  £.  815. 
21  L.R.A.    (N.S.)    178. 

In  McLaughlin  v.  Armfield,  58  Hun  376,  12 
N.  Y.  S.  164,  the  court  had  before  it  for  con- 
struction section  16,  tit.  14,  ch.  583  of  the 
Laws  of  New  York,  1888,  which  directed  that 
certain  buildings  "shall  be  provided  with  such 
fire-escapes  and  doors  as  shall  be  directed 
and  approved  by  the  commissioner."  Held: 
"The  duty  rests  upon  the  owner  to  bring  the 
subject  before  the  commissioner  and  obtain 
his  direction  in  the  premises;  and,  where  an 
accident  [525]  occurs  because  of  the  absence 
of  such  fire-escapes  from  the  building,  the 
owner  cannot  avoid  responsibility  by  alleging 
that  the  statute  does  not  declare  absolutely 
that  fire-escapes  shall  be  erected  by  the 
owner." 

When  the  legislature  of  Nebraska  passed 
the  acts  referred  to  concerning  fire-escapes,  it 
was  apparently  determined  that  they  should 
be  put  upon  the  kind  of  buildings  named,  and 
with  a  view  of  saving  human  life.  There  ap- 
pear to  be  three  expressioBS  of  the  l^islature 
touching  the  same  subject-matter,  the  preser- 
vation of  life  hj  the  use.  of  fire-escapes.  So 
far  as  the  same  can  be  done,  the  legislature 
of  Nebraska  has  declared  its  wishes  in  the 
matter.  The  courts  are  not  called  upon  to 
disregard  the  expressions  ol  the  legislature, 
when  they  have  been  frequently  repeated,  and 
all  the  time  along  the  jMime  line. 

The  jud^^ent  of  the  district  court  is 

Afifirmed. 

Morrissey,  0.  J.,  and  Sedgwick,  J.,  disseat 


Applying  the  general  rule  that  a  breach  of 
a  statutory  duty  constitutes  actionable  neg- 
ligenoa  aa  to  the  parsons  for  whose  benefit  the 


duty  "Was  imposed,  the  reported  ease  holds 
that  a  hotel  keeper  failing  to  provide  the  fire- 
escapes  required  hy  law  is  liable  for  the 
death  of  a  gaest  resulting  from  that  failure. 
The  earlier  cases  discussing  the  liability  of  an 
innkeeper  to  a  guest  for  injuries  sustained  by 
the  latter  in  a  fire  are  collated  in  the  note  to 
Strahl  ▼.  Miller,  Ann.  Cas.  1917A  141. 
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New  York  Court  of  Appeals-->Maroh  81,  1M6. 
217  N.  Y.  4S4;  112  ff.B.  177. 


Perpatuities  «•  8oop«  nf  B«l0  Aicalast 
P^vpetnitio*  «-*  Gift  to  PvbliiS  dm** 
ity. 

Persona)  Property  Law  (Consol.  Laws.  c. 
41 ),  §  12,  providing  that  no  ^ift  or  bequest  to 
charitable  uses  which  shall,  in  other  respects, 
be  valid  under  the  laws  of  the  state  shall  be 
deemed  invalid  by  reason  cA  the  indeflniteness 
or  uncertainty  of  the  hene5ciario»,  arnd  that 
if  the  instrument  granting  such  a  gift  names 
a  trustee  the  legal  title  »hto,ll  vest  in  Kim,  axid 
if  no  person  is  named  as  trustee  i^II  vest 
in  the  supreme  court,  which  shall  have  con- 
trol over  such  gifts  and  power  to  administer 
them  to  effect  the  purpose  of  the  instrument, 
sanctions  the  creation  of  charitable'  trusts, 
and  relieves  such  trusts  from  the  operation 
of  the  statutes  agai^t  perpetuities,  and  re- 
stores the  law  of  charitable  trustees  asreoog- 
nized  in  England  prior  to  ths  R&volution. 

[See  49  Am.  St.  Rep.  127.] 

CJkaritlos  —  Whmt  Cesistiiwteii  Cliwri- 
table  Fvspos*. 

A  "charitable  trust"  is  a  trusif  implying 
a  public  utility  in^  its  purpose,  and  it  the 
purpose  to  be  attained  is  personal,  private, 
or  selfish,  it  is  not  charitable;  but  when  the 
purpose  accomplished  is  that  of  public  use- 
fulness unstained  by  personal,  private,  or  sel- 
fish consideration^  its  eharltable  character  in- 
sares  its  validity.  ^ 

[See  6  R.  C.  L.  tit.  €fhwiiie9,  p.  291.] 

Establisltment  of  Home  for  InctleeBt 
DT'cmten  as  CHiarity. 

A  testamentary  provision  giving  property 
to  he  invested  and  the  income  to  b«  used  for 
hiring  and  maintaining  a  house  to  be  used 
as  a  home  for  refined,,  educated^  Protestant 
gentlewomen,  whose  means  are  small  and 
whose  home  is  made  unhappy  by  having  to 
live  with  relatives  who  think  them  in  the 
way,  with  a  preference  to  testatrix's  sister 


and  to  her  named  cousins  and  their  lineal 
descendants  forever  and  to  her  named  friends, 
all  inipates  of  the  home  to  pay  board  not  to 
exceed  $7  per  week  toward  paying  the  ex- 
penses of  the  home,  is  not  rendered  invalid  as 
a  charitable  trust  because  of  the  preference 
given  to  testatrix's  relatives  and  friends; 
tiiough  if  the  purpose  had  been  to  create  a 
trust  only  for  their  benefit  it  would  not  have 
eome  without  the  designation  of  a  ^'charitable 
trust." 

[See  note  at  end  of  this  case.] 

Saase. 

A  testamentary  gift  of  the  income  of  prop- 
erty to  maintain  a  home  for  refined,  educated, 
Protestant  gentlewomen  whose  means  are 
small  and  whose  home  is  made  unhappy  by 
having  to  live  with  relatives  who  think  them 
in  the  way,  expressing  a  preference  of  bene- 
fits to  the  testatrix's  sister,  her  named  cous- 
ins and  tiieir  lineal  descendants  forever,  and 
to  certain  named  friends,  is  a  gift  to  a  chart- 
table  use  within  Personal  Property  Law,  §  12, 
providing  that  no  gift  to  charitable  uses  shall 
be  deemed  invalid  by  reason  of  the  indefinite- 
ness  or  uncertainty  of  the  beneficiaries,  and 
that  if  it  names  a  trustee  the  property  shall 
vest  in  him,  and  that  if  no  trustee  is  named 
it  shall  vest  in  the  supreme  court  with  power 
to  control  and  administer  it,  as  a  public 
charity  need  have  no  special  reference  to  the 
iKwr,  and  its  character  as  such  was  not  im- 
paired by  the  fact  that  the  inmates  of  the 
home  were  required  to  pay  board,  or  by  the 
inadequacy  of  the  trust  fund. 

[See  note  at  end  of  this  case.] 

Cy  Pros  Doctrine  —  AppUeation  —  Ia- 
adequacy  of  Fund  for  Expressed  Fur* 
pose. 

Under  the  cy  pres  doctrine,  embodied  in  Per- 
sonal Property  Law,  §  12,  each  ease  must  de- 
pend upon  its  own  peculiar  circumstance,  and 
inadequacy  of  the  trust  fund  to  accomplish 
the  purpose  of  the  charity  may  justify  a 
change  in  the  scheme  of  the  charity,  and,  Af 
the  supreme  court  cannot  cause  a  testamen- 
tary trust  to  be  carried  out  in  the  precise 
manner  contemplated,  it  will  apply  the  trust 
fund  to  other  charities  as  nearly  as  possible 
like  that  specifically  mentioufCd  in  the  will. 

Matter  of  MacDotcell,  170  N.  Y.  App.  Div. 
fi46,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Departiiient. 

Matter  of  probate  of  will  of  Annie  0.  Mac- 
Bowell,  deceased.  Judgment  by  Westchester 
County  Surrogate's  Court  declaring  trust  in- 
valid. Judgment  affirmed  by  Appellate  Divi- 
sion of  Supreme  Court.  Westchester  Trust 
Company  et  al.,  appeal.  The  facts  are  state- 
ed  in  the  opinion.    Rxvebssd. 

Daniel  8.  Remaen  for  appellant  Westchester 
Trust  Company. 

Eghurt  E.  WoodbuTif  and  Robert  P.  Beyer 
for  appellant  State  of  New  York. 

WilUam  W.  Swugham .  and  Graham  Wit- 
echief  for  respondent  Jessie  M.  Gibson. 
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[458]  Skabuby,  J. — This  caa«  presents  for 
judicial  construction  a  clause  in  the  will  of 
Annie  Coe  MacDowell.  The  clause  of  the  will 
which  has  given  rise  to  conflicting  contentions 
is  that  in  which  the  testatrix  attempted  to 
found  the  "Mary  Kandol  Memorial."  This 
clause  provides  as  follows: 

"I  give  and  bequeath  to  my  Executor  and 
Trustee,  here  in  after  named;  all  my  portion 
of  my  Father's  estate,  now  held  in  trust  for 
me,  under  his  last  Will,  and  whidi  portion 
I  have  under  his  last  Will,  the  right  to  be* 
queath,  and  in  addition,  all  my  own  money, 
which  is  now  in  bond  and  mortgages,  and  ^ve 
savings  banks,  amounting  to  about  ten  thou- 
sand dollars, 

"To  be  well  invested,  and  the  income  de- 
rived from  both,  to  be  used  for  hiring  a  house, 
and  maintaining  same,  in  a  respectable  neigh- 
borhood, within  the  city  limits  of  Yonkers, 
Xew  York,  to  be  used  as  a  Home  for  Refined, 
Educated^  Protestant,  Gentlewomen,  whose 
means  are  small,  and  whose  home  is  made 
unhappy,  by  having  to  live  with  relatives, 
who  think  them  in  the  way:     .    .    . 

"This  Home  to  be  called  the  'Mary  Randol 
Memorial  Home;'  I  wish  the  preference  of 
being  an  inmate  of  this  Home,  to  be  given  te 
my  sister  Jessie,  and  my  cousins,  and  their 
lineal  descendants  forever. 

"Namely:  Mrs.  Philip  H.  Remington,  Miss 
Elizabeth  Remington  of  Windsor,  Conn.;  Miss 
Bessie  Terhune,  Mr.  Richard  Morrell,  Passaic, 
Xew  Jersey;  Mr.  Harry  Masters,  Passaic, 
Xew  Jersey;  Mr.  Enos  Randol  Hyatt,  277 
Broadway,  N.  Y.;  The  same  privilege  is  ex- 
tended to  my  friends; 

[459]  ''Namely:  Miss  Mary  A.  Hall,  Port 
Richmond;  Miss  Adelaide  Hall,  Port  Rich- 
mond, Staten  Island;  Miss  Inlia  Frances 
Bangs,  Mrs.  Enos  Randol  Hyatt,  Miss  Annie 
E.  Scott,  Washington,  Iowa;  Rev.  Mrs.  George 
W.  Hunington,  Newburgh,  X.  Y. 

"To  come  and  go  with  perfect  freedom,  and 
not  confined  to  rules. 

"All  the  inmates  of  this  Home,  are  to  pay 
board,  each  week  they  are  there,  with  their 
small  means.  The  price  not  to  exceed  seven 
dollars  per  week;  towards  paying  the  running 
expenses  of  tlie  house,  which  will  have  a 
housekeeper  at  the  head." 

It  is  claimed  on  behalf  of  the  proponent 
and  the  attorney-general  that  this  clause  cre- 
ates a  valid  charitable  trust.  The  contestant 
contends  that  the  trust  attempted  to  be  cre- 
ated is  not  a  valid  charitable  trust  and  is 
void.  The  changes  that  have  been  made  in 
this  state  as  to  the  law  of  charitable  trusts 
and  the  history  of  the  existing  rule  have 
been  recently  so  thoroughly  discussed  in  this 
court  that  we  may  proceed  at  once  to  a  con- 
sideration of  the  existing  statutory  provisions. 
(Tilden  v.  Green,  130  N.  Y.  20,  45,  28  N.  E. 
880,  27  Am.  St.  Rep.  487,  14  L.R.A.  33;  Allen 


v.  Stevens,  161  X.  Y.  122,  141,  55  N.  £.  568; 
Sailors'  Snug  Harbor  v.  Camody,  211  N.  Y. 
286,  105  N.  £.  543.) 

Section  12  of  the  Personal  Prop^ty  Law 
(Cons.  Laws,  ch.  41)  sanctions  the  creation 
of  a  charitable  trust.  This  section  relieves 
such  truats  as  are  religious,  educational, 
charitable  or  benevolent  within  the  meaning 
of  this  provision  of  the  law,  from  the  opera- 
tion of  the  statute  against  perpetuities.  (Al- 
len V.  Stevens,  supra,  at  page  143;  In  re  Grif- 
fin, 167  N.  Y.  71,  81,  60  N.  E.  284.)  The 
question  to  be  determined  is  whether  the  trust 
attempted  to  be  created  ^y  the  testatrix  is 
a  charitable  trust  within  the  meaning  of 
this  statute.  If  it  is,  it  is  not  affected  bv 
the  statute  against  perpetuities.  If  it  is  not, 
it  is  void  because  it  creates  a  perpetuity. 

It  has  been  held  by  this  court  that  the 
statute   referred    [460]    to  was   intended   to 
restore  the  law  of  charitable  trusts  as  that 
law  was  declared  to  exist  in  the  case  of  Wil- 
liams -r.  Williams,  8  N.  Y.  525.      (Sailors- 
Snug  Harbor  v.  Carmody,  supra,  at  page  298.  i 
In  W^ilU^ms  v.  WH^iama  (supca)  it  was  held 
that  the  law  of  charitable  trusts  as  recog- 
nized in  England  prior  to  the  Revolution  was 
in-  lores  in  this  state.    Many  definitions  of  a 
charitable  trust  have  been  formulated,  but 
all  the  definitions  that  have  been  attempted 
carry  the  implication  of  public  utility  in  its 
purpose.     (Jones  v.  Williams,  Ambl.   (Eng.) 
651,  662;  Mitford  v.  Reynolds,  1  Phill.  Ecc. 
•   (Eng.)    185,    191;    Coggeshall   v.    Pelton,   7 
Johns.  Ch.  (N.  Y.)  292,  294;  Perin  v.  Carey. 
24  How.  465,  506,   16  U.  S.    (L.  ed.)    701: 
Vidal  V.  Girard's  ISxecutore,  2  How.  127.  11 
U.  S.    (L.  ed.)    205;   Williams  v.  Williams, 
supra,  at  page  533;  Atty.-Gen.  v.  Moore,  19 
X.  J.  Eq.  503;  Quid  v.  Washington  Hospital, 
96  U.  S.  303,  24  U.  |S.  (L.  ed.)  460.)     If  the 
purpose  to  be  attained  is  personal,  private  or 
selfish,  it  is  not  a  charitable  trust.    When  the 
purpose  aoeompliahed  is  that  of  x>viblic  use- 
fulness unstained  by  personal,  private  or  self- 
ish  considerations,    its   charitable   character 
insures  its  validity.     With  these  principles 
in  mind  we  approach  the  disputed  clause  of 
the  will  of  the  testatrix  to  determine  whether 
the  purpose  of  the  trust  attempted  to  be  cre- 
ated is  public  and  charitable  or  personal  and 
selfish.    Before  we  shall  be  able  to  determine 
whether  the  purpose  of  the  trust  attempted 
to  be  created  is  public  or  private,  charitable 
or  selfish,   it   is   necessary  to  ascertain  the 
character  of  the  trust  which  the  testatrix  in- 
tended to  create. 

If  the  clause  of  the  will  which  gives  a  pref- 
erence to  certain  persons  had  not  been  includ- 
ed there  would  be  no  room  for  the  claim  that 
the  purpose  of  the  testatrix  was  personal, 
private  or  selfish.  It  is  upon  this  preferen- 
tial clause  that  the  respondent  and  the  courts 
below  based  their  view  that  the  intention  of 
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the  tftstatriz  wu  selfiBii  nther  tfasn  chmrir 
table.  Thus  the  leajrned  surrogate  in  ezpre8»- 
ing  the  view  that  was  sabaequently  adopted 
in  the  [461]  prevailing  opinion  of  the  Appel- 
late Division,  said:  "The  last  clause  of  the 
will  referred  to  [meaning  the  clause  as  to 
preferences]  shows  conclusively  to  my  mind 
that  the  testatrix  intended  to  prefer  these 
six  relatives  and  their  descendants.  She  also 
intended  to  prefer  her  six  friends  named.  Her 
intention  was  to  provide  a  home  for  these  re- 
lations and  their  desc^idents  and  her  friends 
to  the  exclusion  of  all  others.  This  then 
would  mean  that  the  income  of  the  so-called 
trust  would  be  deyoted  in  part,  at  least,  if 
not  entirely,  to  a  private  use.  This  being  so, 
the  entire  gift  would  be  invalid.''  We  do  not 
think  that  this  int^pretation  gives  effect  to 
the  intention  of  the  testatrix,  as  that  inten- 
tion is  expressed  in  the  will.  The  view  adopt- 
ed by  the  learned  courts  below  assumes  that 
the  preferred  class  are  not  required  to  possess 
the  qualifications  specified  in  the  trpst.  The 
dominant  purpose  of  the  testatrix  was  to 
create  a  home  ''for  refined,  educated.  Pro- 
estant  gentlewomen,"  and  it  is  evident*  we 
think,  that  any  person  that  was  not  within 
this  designated  class  was  not  within  the  con- 
templation of  the  trust,  and,,  therefore, 'not 
to  be  accorded  ai|y  preferential  right.  In 
other  words,  the  preferential  clause  was  in- 
tended to  relate  to  those  who  qualified  as 
coming  within  4he  class  designated.  The 
testatrix  did  not  provide  and  it  is  not  rea- 
sonable to  suppose  that  she  intended  that  all 
of  the  persons  n»nMd  "and  their  lineal  de- 
scendants forever"  should  actually  become 
members  of  the  home  which  she  sought  to 
establish.  We  think  that  the  reasonable  in- 
terpretation of  the  laB^guage  employed  is  that 
such  of  her  relations  and  friends  as  were 
named  in  the  preferential  clause  who  were 
within  the  class  designated,  viz.,  "refined,  ed- 
ucated, Protestant  gentlewomen,"  should  have 
a  preference  over  others  in  becoming  members 
of  the  home  if  they  so  desired.  If  we  so  con- 
strue the  clause  the  fact  that  among  the  re- 
lations and  friends  named  were  three  men  is 
not  inconsistent  with  the  .declared  purpose 
of  the  testatrix,  because  this  construction  of 
ttke  clause  would  [462]  permit  such  of  the 
female  descendants  of  these  three  men  as  were 
within  the  designated  class  to  avail  them- 
selves of  the  right  to  have  a  preference  over 
others  of  they  sought  membership  in  the 
home.  If  such  was  the  purpose  of  the  prefer- 
ential clause,  there  is  nothing  in  the  fact  that 
a  preference  was  given  to  certain  persons, 
that  of  itself  rendered  the  trust  attempted 
to  be  created  private  rather  than  public,  or 
selfish  rather  than  charitable.  The  creation 
of  a  preference  in  favor  of  relatives  or  named 
persons  does  not  of  itself  make  invalid  a  trust 
which  is  in  other  respects  valid.    The  trust 
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which  this  court  upheld  in  In  re  Bobinson, 
203  N.  T.  380,  382,  96  N.  E.  026,  37  L.ILA. 
(N.S.)  1023,  gave  a  preference  "to  persons 
who  are  elderly  or  disabled  from  work,  and 
to  persons  who  are  Christians,  of  good  moral 
character,"  members  of  certain  specified 
churches,  ''and  who  are  not  addicted  to  the 
use  of  intoxicants  or  tobacco,  nor  to  attend- 
ance at  theatrical  entertainments." 

In  Dexter  v.  Harvard  College,  176  Mass. 
102^  57  N.  E.  371,  a  trust  for  the  promotion  of 
education  in  Harvard  College  was  under  con- 
sideration, and  Knowlton,  J.,  said:  "Nor 
have  we  been  referred  to  any  case  which  hold« 
that  in  providing  for  the  administration  of 
such  a  charity  the  founder  is  precluded  from 
directing  that  preference  shall  be  given  to 
his  kin,  or  to  any  other  class  of  persons  that 
he  favors." 

In  Darcy  ▼.  Kelley,  153  Mass.  433,  26  N. 
E.  1110,  the  court  upheld  a  will  in  establish- 
ing a  trust  as  "a  relief  fund  for  the  poor," 
provided  that  preferoiee  should  be  given  to 
the  testator's  "poor  relatives,  if  any  such 
there  be." 

la  Perin  ▼.  Carey  (supra,  at  page  507)  a 
testamentary  gift  to  the  city  of  Cincinnati 
for  founding  two  colleges,  one  for  boys  and 
one  for  girls,  was  under  consideration.  In 
that  case  the  testator  had  provided  that  in 
all  applications  for  admission  preference 
should  be  given  to  any  and  all  of  his  relatives 
and  descendants  and  to  any  and  all  of  his 
legatees  and  their  descendants  and  to  a  design 
mated  person  and  his  descendants.  The  oourt 
upheld  the  validity  [463]  ol  the  trust,  saying: 
"preference  of  particular  persons,  aa  to  who 
should  be  pupils  in  the  colleges  which  he 
meant  to  found,  was  a  lawful  exercise  of  his 
rightful  power  to  make  the  devises  and  e- 
quests." 

If  the  purpose  of  the  testatrix  had  been  to 
create  a  trust  only  for  the  benefit  of  her 
own  relatives  and  certain  designated  friends 
and  their  lineal  descendants,  the  trust  would 
not  come  within  the  designation  of  charitable 
trust  (Matter  of  Shattuck,  193  N.  Y.  446, 
86  N.  E.  455;  Kent  v.  Dunham,  142  Mass. 
216),  but  if  the  purpose  of  the  trust  was  pub- 
lic the  mere  fact  that  the  testatrix  intended 
to  give  a  preference  to  certain  relatives 
or  friends  and  their  descendants,  who  should 
be  within  the  object  of  the  trust,  does  not 
make  it  invalid  or  preclude  it  from  possessing 
the  character  of  a  eharitable  trust.  (In  re 
Robinson,  supra;  Dexter  v.  Harvard  College, 
supra;  Darcy  v.  Kelley,  supra.)  The  trust 
not  being  rendered  invalid  because  of  the 
preferential  clause  it  remains  to  be  deter- 
mind  whether  the  general  purpose  of  the  trust 
is  public.  It  has  often  been  held  that  a  pub- 
lic charity  need  have  no  special  reference  to 
the  poor.  Dexter  v.  Harvard  College,  supra, 
at  page  194;  Perin  T.  Carey,  supra,  at  psge 
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506;  Jones  ▼.  Williams,  supra.)  In  the  case 
under  consideration  tlie  object  of  the  bounty 
of  the  testatrix  was  "refined,  educated,  Prot- 
estant gentlewomen/'  and  the  purpose  of  pro- 
viding a  liome  for  such  as  should  come  within 
that  designated  class  is  a  public  charitj. 
Such  a  charity  is  within  the  provisions  of 
the  law  relating  to  gifts  for  charitable  pur- 
poses (§  12  of  the  Personal  Property  Law), 
when  those  provisions  of  law  are  con^rued  in 
the  broad  and  liberal  spirit  which  Judge 
Chase,  in  In  re  Robinson  (supra,  at  page 
385),  pointed  out  should  be  exercised  in  con- 
struing these  provisions  of  this  law.  It  is 
in  this  broad  and  liberal  spirit  that  the  courts 
have  sustained  a  trust  for  the  establishment 
and  maintenance  of  a  clubroom  for  young 
men  and  boys  in  the  city  of  New  York  (Starr 
V.  Selleck,  145  App.  Div.  869,  130  N.  Y. 
S.  693,  afflrmed,  205  N.  Y.  545,  98  K.  E.  1116 ; 
a  trust  fund  to  [4^4]  any  society  that  assists 
poor  needlewomen,  and  if  no  such  organiza> 
tiott  exists,  for  the  benefit  of  incapacitated 
sailors  and  their  families  (Manley  v.  Fiske, 
139  App.  Div.  665,  124  N.  Y.  S.  149,  affirmed, 
201  N.  Y.  546,  95  N.  £.  1138) ;  a  trust  for  a 
Home  for  Industrious  Qirls  and  Women  (In 
re  Daly,  208  Pa.  St.  56,  57  Atl.  180) ;  a  trust 
for  a  Rest  Home  for  Worthy  Working  Girls 
(fc>herman  v.  Congrq^ional  Home  Mission- 
ary Soe.  176  Mass.  349,  57  N.  £.  702) ;  a  trust 
for  a  Home  for  Old  and  Infirm  Ladies  (filloVs 
Appeal,  74  Conn.  586,  51  Atl.  558 ) ;  a  trust 
for  a  Temporary  Home  for  Poor  and  Invalid 
Women  (Amory  v.  Atty.-Gen.  179  Mass.  89, 
60  N.  £.  391 ) ;  a  trust  for  a  Home  for  better- 
ing conditions  of  aaid  comforting  Unfortunate 
Widows  and  Orphans  of  a  certain  city  (Gid- 
ley  V.  Lovenberg,  35  Tex.  Civ.  App.  203,  79 
S.  W.  831) ;  a  trust  for  ''an  Old  Folks  Home" 
( Norris  v.  Loomis,  215  Mass.  344,  102  N.  E. 
419;  In  re  Cleven,  161  la.  289,  142  N.  W.  986; 
In  re  Arrowsmith,  162  App.  Div.  •23,  141 
N.  Y.  S.  1016);  aad  a  trust  for  the  crea- 
tion of  a  Sailors'  Home  ( Sailors'  Snug  Harbor 
T.  Carmody,  supra). 

The  trust  attempted  to  be  created  by  the 
testatrix  seems  to  us,  therefore,  to  be  plainly 
within  the  benevolent  spirit  of  the  statute  re- 
lating to  charitable  trusts  and  to  be  sanc- 
tioned by  the  adjudications  of  the  courts 
which  have  upheld  similar  trusts.  The  chari- 
table character  of  the  trust  is  not  impsired 
by  the  fact  that  the  inmates  of  the  home 
which  the  testatrix  sought  to  create  are  re- 
quired to  pay  board  not  exceeding  seven  dol- 
lars a  week  "toward  paying  the  running  ex- 
penses of  the  house."  (Schloendorff  v.  New 
York  Hospital  Soc.  211  N.  Y.  125,  at  page 
127,  Ann.  Cas.  1915C  581,  106  N.  B.  92,  52 
L.R.A.(N.S.)  505;  Starr  v.  Selleck,  supra; 
Little  V.  Newburyport,  210  Mass.  414,  Ann. 
Cas.  1912D  425,  96  N.  E.  1032;  In  re  Daly, 
supra,  at  page  64.)     It.  is ''urged  by  the  re* 


apondent  that  tfa«  trust  attempts  to  be  cre- 
ated eannot  be  carried  out  according  to  the 
intention  of  the  testatrix,  because  the  fund 
provided  is  not  sufficient  for  this  purpose. 
It  may  be  that  the  income  of  a  fund  of  about 
^3,000  which  the  testatrix  has  attempted 
to  donate  to  the  creation  of  this  trust  will 
not  be  adequate  to  carry  out  the  trust  in  the 
[466]  exact  manner  in  which  the  testatrix 
contemplated  that  it  would  be  carried  out, 
but  this  fact  would  not  justify  declaring  the 
trust  invalid  and  permitting  this  fond  to  go 
to  others  whom  It  is  clear  the  testatrix  did 
not  intend  should  receive  it.  The  inadequacy 
of  the  trust  fund  cannot  in  any  way  affect  the 
validity  of  the  trust.  (Gilman  v.  Hamilton, 
10  111.  225;  Morgan  t/  Grand  Prairie  Semi- 
nary, 70  111.  App.  575,  affirmed  171  HI.  444, 
49  N.  £.  516. )  It  is  suggested  by  the  respond- 
ent that  the  attempt  of  the  testatrix  to  create 
such  a  trust  and  the  contemplation  of  so  am- 
bitious a  project  with  so  inadequate  a  fund 
was  itse\f  such  an  act  of  folly  as  shonld  in- 
cline the  court  to  resolve  all  doubts  as  to  the 
construction  of  the  will  against  its  validity. 
Whether  the  purpose  of  the  testatrix  was  wise 
or  unwise  is  no  concern  of  the  court.  The 
concern  of  the  court  is  to  determine  whether 
the  trust  attempted  to  be  created  is  valid  or 
invalid  and  if  it  i^  susceptible  of  two  inter- 
pretations, one  of  which  renders  it  invalid 
and  one  of  which  renders  it  valid,  the  court 
must,  under  well^settled  rules,  give  to  it  that 
interpretation  whkh  will  uphold  its  validity. 
The  trust  created  by  the  testatrix  is  a  valid 
charitable  trust.  If  ciTVvnnstances  render  it 
impracticiible  to  carry  out  the  trust  in  the  pre- 
cise manner  contemplated  by  the  testatrix,  the 
courts  will  so  apply  it  as  to  accomplish  the 
general  charitable  purpose  which  it  was  the 
design  of  the  testatrix  to  carry  out.  The  gen- 
eral charitable  design  of  the  testatrix  wss 
that  "refined,  educated^  Protestant  gentle- 
women" should  be  the  object  of  her  bounty. 
The  money  that  she  directed  to  be  devoted 
to  this  purpose  may  be  inadequate  to  carry 
out  her  purpose  in  the  precise  manner  con- 
templated, but  that  fact  of  itself  furnishes 
no  reason  why  the  class  that  she  intended  to 
aid  should  not  receive  ^e  benefit  of  the  aid 
which  it  was  her  intention  to  give.  (Jackson 
V.  Phillips,  14  Allen  (Mass.)  5S9,  586;  Atty.- 
Gen.  V.  Ironmongers^  Co.  2  Beav.  (£ng.^  313: 
Norris  v.  Loomis,  supra.) 

[466]  No  general  rule  can  be  enunciated 
as  to  the  manner  in  which  the  oy  pres  doctrine 
will  be  applied.  £aoh  case  must  necessarily 
depend  upon  its  own  peculiar  circumstancea 
Inadequacy  of  the  trust  fund  to  accomplish 
the  purpose  of  the  testator  in  the  manner 
originally  Intended  may,  however,  justify  the 
scheme  of  the  charity  being  changed.  If  the 
Supreme  Oourt  cannot  cause  this  trust 
to  be  carried  out  in  the  precise  manner  con- 
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templated  by  the  'testatrix  ft  will  apply  the 
trust  fuiid  to'bther  eharities  as  nearly  as  pos- 
sible like  that  spedlleally  mentioned  in  th« 
will.  '  (Sailors'  Snug  Harbor  ▼.  Carmody; 
supra,  at  page  300.) 

It  follows,  therefore,  that  the  final  decree 
and  order  appealed  from  should  be  reveraed, 
with  costs  and  diBbiirsanents  in  this  court, 
and  the  cause  remitted  to  the  Surrogate's 
Court  for  proceedings  in  accordance  with  this 
opinion. 

Willard  Bartlettf,  Ch.  J.,  Chase,  Collin, 
Cnddeback,  Cardoso  and  Pound,  JJ.,  concur. 

Ordered  accordingly. 


KOTE. 

Gift  tor  'EntAhUn'hm^nt  of  Home  fotf 
Povsona  of  PaHioiila»  CJlaaa  aa  C^ail- 
tablo  Gift. 


ion   of   BenefidfloieBy 


Ctenerally,  857^ 
Sufficiency   of 

861. 
Rule  against  Petfetuitiea,  866. 
Failure  to  Appoint  Trustee,  869. 
Inadeqiiacjr  of  Ajtaoont  of  Clift^  870. 
PvefereneeA,  871,  '  ' 

Requirement  of .  Ooxapensation  from  Inmatesi 

871. 


"A  gilt  ifl  a  *public'  eliarii^  when  there  is 
a  benefit  to  be  conferred  on  the  public  at 
large,  or  aome  portion  tiiOroof,  or  upon  an 
indefinite  class  of  peraon^  Bven  if  its  bene- 
fits are  confined  to  specified  classes^  as  de« 
crepit  seamen,  laborers,  farmers,  etc,  of  a 
particttlar  town,  it  is  well  aettled  that  it  is 
a  public  ckarity.  The  essential  elements  of 
a  pUbHe  efaarity  are  that  it  is  not  confined 
to  priTileged  indlvidtials,'  but  Is  open  to  the 
indefinite  public.  It  iff  this  indefinite,  un- 
restricted quality  that  gives  it  its  public 
character.  ...  A  charity  mny  restrict 
its  admissiottt  to  a  class  of  humanity,  and 
still  be  public;  it  m^y  be  for  the  blind,  the 
mute,  those  suffering  with  special  diseases, 
the  aged,  for  infants,  for  women,  for  men, 
for  different  callings  or  trades  by  which  hu- 
manity earns  its  bread,  and  as  long  as  the 
classification  is  determined  by  some  diftinc- 
tion  which  inToluntarily  affects  or  may  af- 
fect any  of  the  whole  people,  although  only 
a  small  number  mav  be  directly  benefited,  it 
is  public:  but  when  the  right  io  admission 
depends  on  the  fact  of  ▼oluntary  association 
witii  some  particular  society,  tlietf  a  distinc- 
tion  is  made  which  concerns  not  the  public 
at  large.  The  public  is  interested  in  the  re- 
lief of  its  members,  because  they  are  men, 
women,  and  children,  not  because  they  are 
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ffiembens  of  some  social  ofgaiiization."    6  R. 

C.  L.'  tit.  Vhariiiei,  §§  2>  3. 

Hence,  if  the  purpose  to  be  served  by  a  gift 
fitn*  Idle  eitaMishment  of  a  home  for  the  per- 
sona' of  a  particular  class  is  personal,  private, 
or  selfish,  it  is  not  a  charitable  use  or  trust. 
But  wheU  the  purf>08e  to  bo  accomplished  is 
that  of  public  usefulness  unmixed  with  per- 
sonal, private  oi*  selfish  considerations,  its 
oharitable  character  insutes  its  ralidity.  See 
the  Reported  ^ase  bmA  the  cases  cited  through- 
out this  note.  And  In  approaching  the  con- 
sideration and  deteiimination  of  ihin  proposi- 
tion, it  should  be  borne  in  mind  that  courts 
of  equity  look  with  especial  favor  on  gifts  to 
charity,  and  endeavor  to  uphold  them  and  to 
carry  them  into  effect  wherever  this  can  be 
done  consistently  with  the  rules  of  the  law. 
Coit  V.  Comstock,  51  Conn.  352,  60  Am.  Rep. 
29;  Woodruff  v.  Marsh,  63  Conn.  12£^,  26  Atl. 
846,  38  Am.  St.  Rep.  346;  Kemmerer  v.  Eem- 
merer,  233  111.  327,  84  N.  £.  266,  122  Am. 
St.  Rep.  169;  In  re  Oleven,  161  la.  28l»,  142 
N.  W.  086;  Troutman  v.  l>e  Boissiere  Odd 
Fellows*  Orphans'  Home,  etc.  School  Assoc. 
06  Kan.  1,  71  Pac.  286,  5  L.R.A.(N;S.)  711, 
reversing  64  Pao.  88,  5  I/.R.A*  (N.S.)  602; 
Hagen  v.  Sacrlsonv  19  N.  D.  160,  123  N.  W. 
618,  26  L.R.A.(N.S.)  724;  Gidley  v.  Loven- 
berg,  36  Tex.  Civ.  App.  203, 79  S.  W.  831. 

So,  gifts  for  the  founding  of  homes  for  the 
persons  of  a  particular  class  have  been  held 
valid  as  publio  charitiU>ie  gifts  in  the  follow- 
ing instances: 

— ^Home  for  aged,  Allen  v.  Stevens,  161  N. 
Y.  122,  66  N.  B.  668,  re^yereimg  83  App.  Div. 
486,  64  N.  Y.  S.  8,  which  reversed  22  Misc. 
168,  49  N.  Y.  S.  431. 

— ^Home  fot  poor  old  people,  In  re  Cleven, 
161  la,.  289,  142  N.  W.  986. 

— ^Home  for  respectable,  destitute,  aged, 
native-bora  American'  men  and  women,  Odell 
V.  Odell,  10  Allen  (Mass.)  1. 

— Old  folks*  home  for  both  males  and  fe- 
miiles- of  Evangelical  creed,  Norrit  v.  Loom  is, 
016  Mitss.  844,  1^  N.  E.  419. 

— Home  for  aged,  infirm,  or  invalid  gentle- 
men and  merchants,  Cresson  v.  Oresson,  6 
Am.  L.  Reg.  42,  6  Pa.  L.  J.  Rep.  431,  6  Fed. 
Cas.  No.  3,389. 

-—Retreat  and  home  for  disabled  or  aged 
and  infirm  and  deserving  American  Mechan- 
ics, Hayes  v.  Pratt,  147  U.  S.  657,  13  S.  Ct. 
503,  37  U.  S.   (L.  ed.)  279. 

— ^Home  for  poor  Catholic  men,  Coleman  v. 
O'Leary,  114  Ky.  388,  70  8.  W.  1068,  24  Ky. 
L.  Rep.  1248. 

— Home  for  indigent  seamen.  Pierce  Peti- 
tion, 109  Me.  509,  87  Atl.  1071. 

— ^Home  for  aged,  respectable  and  indigent 
women  of  city  of  New  London,  Coit  v.  Com- 
stock, 51  Conn.  362,  60  Am.  Rep.  29, 

-^Home  for  destitute,  aged  and  infirm 
women,  Chase  v.  Stockett,  72  Md.  235,  19 
Atl.  761. 
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— ^Home  for  ladies  of  advaBoed  age  or  iD- 
firm,  Eliot's  Appeal,  74  Conn.  586,  51  Atl. 
658. 

— ^Home  for  single  women  or  widows  left 
alone,  Re  Trenhaile,  20  Ont.  W.  Rep.  610,  8 
Ont.  W.  N..355. 

— ^Home  for  refined,  educated,  Protestant 
gentlewomen,  see  the  reported  case,  reversing 
170  App.  Div.  245,  156  N.  Y.  S.  887. 

— ^House  for  twebre  decayed  gentlewomen, 
Atty.-Gen.  v.  Power,  1  Ball  k  B.  (Ir.)   145. 

— Temporary  home  for  poor  women  and 
their  young  children  and  for  invalid  women 
both  young  and  old.  Armory  t.  Atty.-Qen. 
170  Mass.  80,  60  N.  E.  301. 

Temporary  house  of  residence  for  ladies  of 
limited  means,  In  re  Gardom,  [1014]  1  Oh. 
(Eng.)  662,  83  L.  J.  Ch.  681,  108  L.  T.  N.  S. 
035. 

— Home  for  poor  working  girls.  In  re 
Creighton,  01  Neb.  654,  Ann.  Gas.  1013D  128, 
136  N.  W.  1001. 

— Home  or  house  for  industrious  girls  or 
women,  In  re  Daly,  208  Pa.  St.  68,  57  Atl. 
180. 

— Rest  home  for  worthy  working  girls  or 
old  ladies  home,  Sherman  v.  Congregational 
Home  Missionary  Soc.  176  Mass.  340,  67  N. 
E.  702. 

— Home  of  rest  for  lady  teachers,  In  re 
Estlin,  80  L.  T.  N.  S.  (Eng.)  88,  72  L.  J. 
Ch.  687. 

— Widows'  and  orphans*  home,  Gidley  v. 
Lovenberg,  35  Tex.  Civ.  App.  203,  70  S.  W. 
831. 

—Home  ior  the  fatherless  or  motherlesa 
children,  residents  of  states  of  Oregon  and 
Washington,  and  worthy  elderly,  indigent 
widows,  residents  of  Oregon  and  Washington, 
Rader  v.  Stubblefield,  43  Wash.  334,  10  Ann. 
Cas.  20,  86  Pac.  560. 

—Children's  home,  Hagen  v.  Sacrison,  10 
N.  D.  160,  123  N.  W.  51^,  26  L.R.A.{N.S.) 
7W. 

— Home  for  destitute  and  friendless  cfail* 
dren.  Woodruff  v.  Marsh,  63  Conn.  125,  26 
Atl.  846,  38  Am.  St.  Rep.  346. 

—Orphans'  home,  Kemmerer  v.  Kemmerer, 
233  III.  327,  84  N.  E.  256,  122  Am.  St.  Rep. 
160. 

■  — Maternity  home  for  unfortunate,  way- 
ward girls  in  city  of  Portland,  Carson  ▼. 
Schulderman,  70  Ore.  184,  154  Pac.  003. 

— Industrial  home  for  orphan  girls  of  the 
city  of  Philadelphia,  Vaux's  Appeal,  16 
W.  N.  C.   (Pa.)   220. 

— Compare:  hospital  and  home  for  poor 
widows  and  orphans,  Robbins  v.  Boulder 
County  Comr's,  50  Colo.  610,  115  Pac.  526. 

— ^Home  for  orphan  children  of  deceased 
Odd  Fellows  for  State  of  Kansas,  Troutman 
V.  De  Boissiere  Odd  Fellows*  Orphans*  Home, 
etc.  School  Assoc.  66  Kan.  1,  71  Pac.  286,  5 
L,R.A.(N.S.)  711,  reversing  64  Pac.  33,  5 
L.R.A.(N.S.)    602. 


In  the  case  of  In  re  Daly,  208  P%.  St.  58, 
57  Atl.  180,  the  oourt  said:  'The  terms  of 
this  gift  show  very  plainly  Dr.  Daly's  pur- 
pose to  better  the  moral,  mental  and  phyncal 
condition  of  certain  classes  or  portions  of 
mankind;  and  therefore  create  a  charity,  the 
object,  intent,  aim  and  effect  of  the  Athalia 
Daly  Home,'  he  declares,  'shall  be  to  furnish 
homes,  shelter,  protection,  instruction  and 
improvement  of  industrious  girls  and  women, 
while  either  in  or  out  of  employment,  at  the 
lowest  possible  cost  to  them  commensurate 
with  maintaining  the  proper  sense  of  self-re- 
spect on  the  part  of  the  beneficiaries,  who 
shall  desire  or  require  the  shelter  of  plain, 
comfortable  and  cheerful  homes  surrounded 
by  good  influence,  attended  by  proper  and 
wholesome  amusements,  presided  over  bv 
kjjid  9Xkd  proper  guardian  (^cers  known  ti» 
be  interested  in  the  happiness,  prosperity, 
self-respect  and  welfare  of  the  beneficiaries' 
There  is  a  whole  beadroll  of  cases  in  which 
the  language  of  gifts  made  to  charity  is  no 
stronger  than  Ihisp — in  many  of  which  indeed 
it  is  less  strong — ^was  held  sufficient  to  de- 
clare charitable  purpose  and  to  create  valid 
charities." 

In  the  cafle  of  In  re  Oreig^ton,  91  Neb.  654, 
Ann.  Cas.  1013D  128,  136  N.  W.  1001,  it  ap- 
peared that  a  clause  in  a  will  gave  the  tms^ 
tees  named  a  sum  of  money  and  directed  them 
to  purchase  a  site  and  build  a  home  which 
it  designated  as  a  charity  "for  poor  working 
girls."  It  directed  that  they  should  invest 
a  certain  specified  proportion  of  the  available 
ftinda  in  interesi-bearing  securities  and  that 
they  should  support  the  ''charity,"  and  ehouU 
use  the  interest  derived  from  the  securities 
for  such  support.  It  was  held  that  while  the 
clause  left  the  details  to  the  discretion  of  the 
trustees,  it  was  sufficiently  specific  to  estab- 
lish the  charity  intended  as  a  valid  charity. 

The  fact  that  there  is  no  limitation  as  to 
the  territory  from  which  the  class  of  bene- 
ficiaries of  a  trttst'  for  a  home  may  be  select- 
ed, does  not  render  the  provision  of  the  will 
containing  the  gift  void  for  uncertainty. 
Woodruff  V.  Marsh,  63  Conn.  125,  26  Atl. 
846,  38  Am.  St.  Rep.  34&;  In  re  Oleven,  161 
la.  280,  142  N.  W.  086.  In  Coleman  v. 
O'Leary,  114  Ky.  388,  70  S.  W.  1068,  24  Ky. 
Ll  Rep.  1248,  it  appeared  that  in  a  testator's 
will  a  trustee  was  named,  the  appointment 
of  three  associates  provided  for  and  a  fund 
was  ilevoted  "for  the  establishment  of  a  home 
for  poor  Catholic  men  as  soon  as  the  proceeds 
of  my  estate  may  justify  it."  It  was  objected 
thereto  that  there  was  nothing  in  the  will 
which  placed  any  limitation  of  time  or  place 
or  circumstance  on  the  establishment  of  the 
home,  or  any  limitation  of  district  or  bounda- 
ry or  class  which  would  enable  the  court  to 
judicially  ascertain  or  identify  the  object  of 
the  testator's  bounty.  The  court,  in  sustain- 
ing the  validity  of  the  clause  said:     "With 
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considerable  liesitation,  and  after  much  con- 
sideration, the  court  has  reached  the  conclu- 
sion that  a  construction  can  fairly  be  given 
to  this  clause  of  the  will  sufficiently  definite 
to  enable  the  trustee  to  carry  out,  and  the 
court  to  control  and  enforce,  the  testator's 
charitable  purpose.  The  trustee  selected  to 
receive  the  trust  fund  is  not  selected  as  a 
person,  but  as  an  official  of  the  church.  He  is 
the  Right  Reverend  Bishop  of  the  Catholic 
Diocese  of  Louisville.  As  such  he  has  under  his 
immediate  dominion  not  only  such  matters  afi 
are  strictly  ecclesiastic,  but  to  a  great  extent 
the  charities  of  the  church.  Whether  he  still 
exercises  the  powers  of  a  corporation  sole 
this  record  does  not  disclose,  but  he  undoubt- 
edly exercises  supervision  over  the  recognized 
charities  of  the  Roman  Catholic  Church  in 
his  diocese.  And  while  there  is  a  recognized 
distinction  between  a  gift  to  create  a  chari- 
table institution,  without  naming  its  scope  or 
location  or  designating,  territorially  or  other- 
wise, the  class  from  which  the  beneficiaries 
are  to  be  selected,  such  as  appellants  claim 
the  gift  in  question  is,  and  a  gift  for  the  pur- 
pose recognized  as  charitable  under  the  stat- 
ute to  an  established  and  organized  institu- 
tion having  defined  and  stated  aims  and  pur- 
poses, which  by  virtue  of  the  selection  of  that 
institution  can  be  written  in  the  terms  of  the 
gift,  it  may  be  that  there  is  a  just  analogy 
between  gifts  of  the  latter  class  and  a  gift 
for  a  recognized  charitable  pur|>ose  to  a 
church  official  in  his  official  capacity,  having 
jurisdiction  as  such  over  the  charitable  in-> 
stitutions  of  like  character  within  a  defined 
territory  aiid  managed  under  regulations  and 
upon  conditions  which  may  be  considered  as 
adopted  by  the  donor  by  the  selection  of  such 
official,  and  thereby  written  into  the  terms 
of  his  gift.  It  may  not  be  too  great  a 
stretch  of  the  court's  powers  of  interpreta- 
tion to  presume  that  the  donor  made  the  gift 
upon  terms  in  harmony  with  the  purposes  of 
kindred'  organizations  in  that  etelesiastical 
jurisdictiou,  and  for  the  benefit  of  such  simi- 
lar objects  of  charity  as  are  provided  for  in 
that  district  Giving  this  construction  to 
the  clause  in  question — that  the  home  was 
intended  to  be  established  in  Louisville,  and 
the  beneficiaries  were  to  be  selected  from 
Catholic  poor  men  in  that  diocese — it  follows 
that  the  trust  is  such  as  the  ehaucellor  can 
control  and  enforce  and  if  necessary,  settle 
who  are  the  beneficiaries  thereof." 

It  has  been  held  that  the  fact  that  a  testil- 
trix  provided  for  a  church  at  a  home  "for 
the  benefit  of  worthy  persons  who  have  no 
home,  and  orphan  boys,"  which  was  to  be  es- 
tablished by  her  gift,  did  not  invalidate  the 
trust.  Rush  County  v.  Dinwiddle,  139  Ind. 
128,  37  N.  E.  796. 

A  gift  by  a  testator  of  all  his  residuary 
estate  to  a  trustee  '^as  a  home  for  poor  old 
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people"  is  not  void  under  the  statute  (Code 
la.  §  3270)  limiting  gifts  by  testators  to 
religious,  eleemosynary  or  like  corporations 
to  one-fourth  of  his  estate,  as  that  statute 
applies  only  to  corporations.  In  re  Cleven, 
161  la.  289,  142  N.  W.  986. 

lu  Hagen  v.  Sacrison,  19  N.  D.  160,  123  N. 
W.  518,  26  L.R.A.(N.S.)  724,  it  appeared 
that  a  testator  directed  that  there  should  '*be 
founded,  established  and  maintained  in  my 
native  county  or  district  known  as  Taskog 
Sogn  Daraland,  in  the  Kingdom  of  Sweden,  a 
children's  home  for  the  reception,  care,  nur- 
ture, succor  and  support  of  the  destitute 
children  of  that  vicinity,  and  that  such  chil- 
dren's home,  when  so  established,  shall  be  un- 
der the  charge  and  custody  of  the  proper 
officers  of  such  district  of  So^,  having  the 
proper  supervision  of  the  poor,  but  whose 
official  designation  is  not  known  to  me  at  this 
time,  the  selection  of  such  officers  being  left 
to  my  executor  to  be  selected  and  designated 
in  accordance  with  the  laws  of  the  Kingdom 
of  Sweden."  He  further  provided  aa  follows: 
"It  is  my  desire  that  my  executor  arrange 
with  the  proper  authorities  of  said  Taskog 
Sogn  that  in  the  establishment  of  said  chil- 
dren's home  said  Taskog  Sogn  shall  contribute 
a  sum  of  money  equal  to  one-half  of  the 
necessary  cost  of  such  establishment;  that 
my  said  executor  contribute  from  said  fund 
the  other  half  of  such  cdst  and  that  if  pos- 
sible my  said  executor  arrange  with  such  au- 
thorities that  for  the  maintenance  of  such 
children's  home  they  will  provide  a  permanent 
fund  or  income  sufficient  to  properly  main- 
tain the  same  with  the  income  from  the  bal- 
ance of  the  fund  hereby  created  and  to  be 
devoted  to  such  purpose.  It  is  also  my  desire 
'  that  ttiy  said  executor  so  arrange  with  such 
authorities  and  officers  that  their  services 
in  and  about  the  control  and  management  of 
such  children's  home  shall  forever  be  free  of 
charge  as  far  as  the  fund  hereby  created  may 
be  concerned.  I  desire  that  in  case  any  of  the 
matters  of  detail  herein  set  forth  cannot 
either  by  reason  of  lack  of  leg&l  authority  or 
because  of  conflict  with  any  law,  or  for  any 
cause,  be  carried  out  as  herein  expressed,  it 
shall  be  understood  that  my  directions  herein 
are  merely  recommendations  and  that  the 
same  shall  not  stand  in  the  way  of  the  ac- 
complishment of  the  main  object  of  this  be- 
quest, to  wit,  the  amelioration  of  the  condi- 
tion of  the  poor  children  of  Taskog  Sogn 
aforesaid.  Inasmuch  as  it  is  impossible  for 
me  to  even  generally  direct  the  carrying  out 
of  the  intent  of  this  bequest,  it  is  necessary 
that  a  great  latitude  be  left  to  my  executor 
in  the  accomplishments  of  my  main  object; 
and  having  full  confidence  in  him,  both  as  to 
his  ability  and  integrity,  I  willingly  leave 
every  matter  of  judgment  and  discretion  en- 
tirely to  him,  and  in  all  matters  pertaining 
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to  this  bequest  I  grant  to  bim  the  fullest 
powers  coDjformable  to  law  the  same  as  if 
such  matters  were  specifically  xaentioned  and 
he  thereunder  especially  empowered."  It  waa 
held  that  these  provisions  were  merely  recom- 
mendations, and  that  the  validity  of  the  be- 
quest was  not  dependent  on  whether  the  mu< 
niolpal  officers  might  be  compelled  or  permit* 
ted  to  administer  the  trust  or  whether,  if 
they  did  so,  it  should  be  done  in  their  official 
capacity  under  the  supervision  of  the  proper 
court.  It  was  contended  that  the  provisions 
were  too  vague,  indefinite  and  uncertain  to  be 
legally  enforceable,  the  particular  grounds  of 
objection  being:  first,  that  the  testator  had 
left  to  the  executor  too  wide  a  latitude  in 
carrying  out  the  charitable  bequest,  and  sec- 
ond, that  the  provisions  wherein  the  executor 
was  requested  to  arrange  with  the  authorities 
of  Torrskog  socken  for  the  contribution  by 
the  socken  of  one -half  the  cost  of  establish- 
ing  the  children's  home  and  directing  him, 
if  possible,  to  arrange  with  such  autliorities 
for  the  maintenance  of  tlio  home,  were  too 
uncertain  of  accomplisliment.  However  the 
court  said:  "It  is  a  noticeable  fact  that 
counsel  fail  to  cite  any  authority  in  support 
of  the  first  ground  mentioned,  and  we  believe 
none  exists.  On  the  contrary,  ample  authori- 
ty exists  in  support  of  the  right  of  the  tes- 
tator to  vest  in  his  executor  the  widest  possi- 
ble latitude  to  exercise  his  own  best  judgment 
in  carryii^  out  such  a  bequest,  and  we  enter- 
tain no  doubt  that  the  will  is  valid  in  so 
far  as  this  feature  of  the  same  is  concerned. 
In  many  of  the  cases  above  cited,  the  exec- 
utors or  trustees  were  vested  with  a  discre- 
tion fully  as  broad,  if  not  broader,  than  was 
done  by  the  testator  in  the  case  at  the  bar. 
.  .  .  Regarding  the  second  ground  of  ob-  ' 
jection,  tbe  same  has,  we  think,  been  suffi- 
ciently disposed  of  by  what  we  have  heretofore 
said,  to  the  efi'ect  that  the  provisions  which 
it  is  claimed  render  item  6  uncertain  are  not 
conditions  precedent  at  all,  but  are  merely 
recommendations  of  the  testator;  and,  'ur- 
thermore,  it  appears  that  the  municipality 
known  as  Torrskog  socken  is  ready  and 
willing  to  accept  and  carry  out  the  terms 
of  the  trust,  and,  in  any  event  .  .  .  these 
are  questions  which  do  not  affect  the  validity 
of  the  bequest." 

Where  it  appeared  that  a  testatrix  had  de- 
vised her  realty,  "as  a  Rest  Home  for  worthy 
working  girls,  or  Old  Ladies'  Home,  the  plan 
to  be  hereafter  devised  or  left  in  care  of  said 
executor,"  it  was  held  that  the  bequest  was 
valid  though  the  precise  mode  in  which  it  was 
to  be  carried  out  was  left  to  be  determined 
by  her,  or  by  her  executor,  in  case  she  did 
not  decide  on  it.  And  it  was  he^d  that  even 
if  the  clause  was  construed  as  contended,  to 
mean  that  a  plan  was  to  be  left  by  the  testa- 
trix for  her  executor,  and  was  not,  the  fail* 


urc  to  do  so  would  not  overrule  the  general 
charitable  interest  and  render  the  clause  nulL 
Sherman  v.  Congregational  Home  Missionary^ 
Soc.  176  Majss.  d40,  67  K  £.  702. 

In  Troutman  v.  De  Boissiere  Odd  Fellows' 
Orphans'  Home,  ete.  School  Aasoo.  66  Kan. 
1,  71  Pac.  286,  5  L.R.A.(X.S.)  711,  reversing 
64  Pac.  33,  5  L.R.A.(K.S.)  692,  it  appeared 
that  the  purpose  of  a  grant  of  land  was  "in 
trust  tot  provide  a  home  -upon  said  premises 
for  the  orphan  children  of  deceased  Odd  Fel- 
lows of  the  state  of  Kansas."  The  court  held 
that  since  a  public  charity  was  a  gift  to  a 
public  object,  which  the  state  itaell,  with 
public  resources,  should  or  might  carefully 
foster,  under  this  definition,  the  trust  in 
question  was  not  a  public  charity.  The  court 
said:  "The  state  can  and  should  provide  foi 
the  care  of  the  orphans,  but  would  a  law  be 
valid  which  provided  for  the  establiahmcnt 
and  maintenance  of  a  home  for  the  orphans  of 
deceased  Odd  Fellows?  It  is  the  state's  duty, 
as  we  assume,  to  provide  for  the  cliildren  of 
the  soldiery  who  fall  in  battles,  and  hence, 
we  again  assume,  it  may  lawfully  establish 
ap4  maintain  homes  for  their  orphans;  but 
could  it  lawfully  establish  at  public  expenite 
a  home  for  the  orplians  of  deceaacd  democrat- 
ic or  republican  soldiers?  Classification  in 
the  matter  of  public  favor  must  be  based  on 
some  obvious  distinction  having  references  to 
the  merits  of  the  object  to  be  attained.  It 
must  not  be  arbitrary  or  artificial.  The  claas 
must  stand  in  a  natural  and  meritorious  re- 
lation to  the  public  at  large.  As  said  in  the 
dissent  filed  to  the  decision  ol  this  case  as 
formerly  made:  'A  charitable  truiit  for  the 
relief  of  disabled  seamen,  or  railroad  employ- 
ees, or  coal  minarsy  would  doubtless  be  a  valid 
public  charity,  because  those  persons  perform 
nei-esaary  labors  in  the  work  of  the  world. 
Commerce  could  not  be  carried  on  without 
them,  and  \n  the  prosecution  of  the  enter- 
prises with  which  they  are  coimected  they  are 
subjected  to  daily  ha;cards  of  disease  and  dai- 
ly hazards  of  life  and  limb.  As  classes  they 
stand  therefore  in  sucli  natural  relations  to 
society  as  to  have  claims  upon  it;  hence,  such 
charities  as  might  be  administered  in  their 
behalf  and  in  recognition  of  their  claims 
would  be  public  charities.  But  a  charity 
founded  for  the  benefit  of  such  seamen  as  be- 
longed to  the  boatmen's  union,  or  such  rail- 
road employees  as  belonged  to  the  railroad- 
men's union,  or  such  miners  as  belonged 
to  the  miners'  union,  would  not  be  a  public 
charity.  It  would  be  private,  beoauHc  it 
would  be  of  private  concern  to  the  members  of 
the  union  only.  In  Pennoyer  v.  Wad  hams 
20  Ore.  274,  11  L.R.A.  211,  25  Pac  722,  it 
was  said:  "The  requisites  of  a  valid  private 
trust  and  one  for  a  charitable  use  are  ma^ 
terially  different.  In  the  former  there  must 
not  only  be  a  certain  trustee  who  holds  the 
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legmi  title,  Mit  a  Certain  speei^d  e^etxA  quit 
trust,  Nearly  identified  or  made  capable  of 
identification  by  the  terais  of  the  instrument 
creating  the  trust;  while  it  is  an  essential 
feature  of  the  latter  that  the  beneficiaries  are 
uncertain,   a  class   of   persons  described   in 
some    general    language,    often    fluctuating, 
changing  in  their  indirldual  members^  and 
partaking  of  a  quasi-public  character.^    Au- 
thorities to  tine  same  effect  might  be  multi- 
plied.    The  beneficiaries  of  a  valid  public 
charity  must  therefore  partake  of  a  quasi- 
public  character  J  that  is  to  say,  the  public 
must  be  under  obligations  to  them  tifi  a-  class. 
As  a  class  thoy  must  have  some  claim  upon 
the  piibHci  such  as  the  claim  to  nurture  in 
infancy,  to  education  in  youth,  to  healing  if 
diseased,  to  asylnm  if  insane,  to  support  if 
indigent,  and  l^at  claim  tnust  be  one  founded 
in  nature  and  cognizable  by  the  instincts  of 
a  common  humanity.    1%  cannot  be  one  grow- 
ing out  of,  or  existing  in,  the  private  con- 
ventions  or   class  associations   or   artificial 
distinctions  of  men.    The  public  is  uhder  ob- 
ligation to  educate  and  provide  homes  for  its 
orphans,  not  because  they  are  childreiji  of  de- 
ceased Odd  Fellows  or  Masons,  or  deceased 
Methodists  or  Presbyterians,  or  deceased  re- 
publicans or  democrats ;  but  because  they  are 
fatherless^  and*  because  the  public  must  there- 
fore stand  to  fhem  in  loco  parentis.    Their 
orphani^  involves-  them  in  a  natural  rela- 
tion to  society.     It  clothes  them  with  that 
public  interest  wlitch  demands  the  aid  and 
protection  of  society;  but  the  obligations  of 
society  to  them  cttn  be  no  wise  augmented  by 
the  fact  that  th(*v  are -the  children  of  deceased 
members   of   some   particnlar  cult;    sect,   or 
party,  because  chaarity,  as  the  public*  is  under 
obligation  to  administer  it,   knows  no  dis- 
tinction of  creed,  or  sect,  or  party.    It  knows 
only  the  unfortunate,  the  needy,  the  \i'ortliy.* 
.    .    .    We  Would  like  to  preserve  the  De  Bois- 
siere gift  t&  the  orphans  for  whom  it  was 
apparently  intended,  but  in  order  to  do  so 
we  would  have  to  hold  within  the  ih^evitablb 
logic  of  the  decision  made,  that  it  is  in  the 
power  of  an  individual,  by  the  making  of 
such  gift  to  a  private,   special)  and  artifi- 
cially existing  class,  to  limit  his  bounty  to 
them,  and  to  them  alone,  for  all  time  to  come; 
to  exempt  it  from  taxation  for  all  time  to 
come;  to  impose  upon  the  public  the  obliga- 
tion for  its  care  and  superintendence  for  all 
time  to  come;  and,  if  need  be,  for  all  time 
to  come  lay  upon  tiie  public  the  duty  of  its 
maintenance  and   support.     Tliat,   we  hold, 
cannot  be  done.     There  is  as  much  ground 
for  upholding  such  gifts  in  trust  for  the  use 
of  the  orphans   of  deceased  republicans  or 
democrats,  or  deceased  Methodists  or  Baptists, 
and,  under  the  pretense  of  their  being  public 
charities^  pei^ettiating  them  among  the  moral 
and  political  obligations  of  the  state  to  those 
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Special  classes,  as  there  is  for  upholding  a 
perpetual  gift  in  trust  to  the  use  of  the 
orphans  of  deceased  members  of  a  fraternal 
society.  Absolutely  no  distinction  can  be 
drawn  between  such  cases.  That  is  not  a  pub- 
lic charity  which  the  state  is  not  under  obli- 
gation in  the  first  instance  to  endow  for  the 
•use  of  the  very  class  to  be  benefited;  and  the 
state  ii^  not  under  obligation  to  provide  and 
maintain  a  home  for  the  orphans  of  deceased 
Odd  Fellows." 

In  Bobbins  v.  Boulder  County  Oom'rs,  50 
Colo.  610,  116  Pac.  526,  it  appeared  that  a 
testator  bequeathed  the  sum  of  fifty  thousand 
dollars  for  a  hospital  building  and  home  to  be 
built  "for  the  comfort  of  poor  widows  and 
orphan  children,  white  sick  and  unable  to 
care  for  themselves,"  provided  the  city  or 
eounty  officers  agreed  to  support  and  main- 
tain the  same,  otherwise  the  money  was  to 
revert  to  certain  specified  legatees.  It  was 
held  that  the  bequest  was  void  as  a  public 
diarity.  Hie  court  said,  by  way  of  dictum, 
that  while  the  testator,  of  course,  could  give 
all  or  a  part  of  his  private  fortune  to  the 
maintenance  of  a  hospital  solely  for  poor 
widows  and  orphan  children,  it  was  question- 
able whether  the  county  might  lawfully  ap- 
propriate public  moneys,  raised  by  general 
taxation,  to  the  support  of  such  a  hospital, 
over  which  the  county  had  not  complete  con- 
trol, and  from  which  were  entirely  excluded 
poor  tmmarried  women,  or  poor  women  who 
were  married  but  whose  husbands  were  un- 
able to  care  for  them,  and  from  which  were 
also  excluded  the  children  of  living  parents 
who  could  not  furnish  them  with  proper  ctfre. 
In  other  words,  the  court  declared  that  a 
classification  founded  on  no  inherent  natural 
distinction,  but  merely  on  an  arbitrary  selec- 
tion or  artificial  status,  as  widowhood  or 
orphanage,  might  not  justify  a  discrimination 
by  a  county  in  its  appropriation  of  public 
moneys  for  a  charitable  or  philanthropic  ob- 
ject, not  under  county  control,  for  the  benefit 
of  one  class  only,  to  the  exclusion  of  another 
class,  where  both  of  these  classes  were,  in  all 
substantial  particulars,  similarly  situated, 
and  had  the  same  or  equal  claims  on  the  coun- 
ty for  such  support,  or  where  the  county  had 
no  right  and  was  charged  with  no  duty  to 
support  the  favored  class  and  was  legally 
bound  to  maintain  the  one  unexcluded. 

Su^ciency  of  l^esignaHon  of  Benefi'  . 

oiaries. 

A  gift  for  the  creation  of  a  home  is  of 
course  not  invalidated  by  the  fact  that  the 
individuals  to  be  benefited  are  uneertain, 
since  the  element  of  uncertainty  and  in- 
definiteness  is  the  very  essence  of  a  public 
charity.  Without  this  distinguishing  feature, 
the  beneficiaries  would  come  into  the  enjoy- 
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trudt  for  charity  created  bj  the  testator 
must  fail  for  want  of  beneficiaries  to  enjoy 
the  same  ?  An  examination  of  the  cases  here- 
tofore cited  will  readily  satisfy  the  mind  of 
any  discerning  man  that  this  court  from  its 
early  history  has  uniformly  dealt  with  t^e 
greatest  liberality  wil^  charitable  trusts^  and 
that  mudi  uncertainty  or  indefiniteness  as  to 
beneficiaries  is  permitted  under  the  law  of 
this  state;  and  it  has  been  repeatedly  held 
that  a  charitable  trust  will  not  be  held  to 
fail  on  account  of  any  uncertainty  as  to  the 
persons  to  whom  it  is  to' be  applied,  if  there  be 
someone  appointed  to  make  a  selection  and 
thereby  render  certain  the  beneficiaries  who 
are  to  enjoy  the  testator's  bounty.  This  doc- 
trine proceeds  upon  |;he  ground  that  that  will 
be  regarded  as  certain  which  can  be  rendered 
certain.  .  .  .  This  will  provides  this  home 
•shair  (be)  controlled  by  the  Presbyterian 
churches  of  central  Illinois.  We  have,  there- 
fore, here  designated,  in  express  terms,  tlie 
church  organization  which  is  to  control  and 
manage  this  orphans'  home  when  it  is  com- 
pleted, and  that  control  is  unlimited  except  in 
this:  that  it  is  created  for  the  orphan  friend- 
less poor  of  all  denominations.  It  is  urged, 
however,  that  the  Presbyterian  churches  of 
central  Illinois,  as  such,  have  no  corporate 
existence,  and  that  they  cannot  for  that 
reason  selAjt  the  beneficiaries  who  are  to  en- 
joy the  benefit  of  the  trust  created  for 
charitable  purposes.  This  contention  proceeds 
upon  the  hypothesis  that  the  designation,  the 
orphan  friendless  poor  of  all  denominations, 
is  a  too  general  and  indefinite  designation  of 
the  persons  who  are  to  enjoy  the  benefit  of  the 
testator's  bounty.  In  Grand  Prairie  Sem- 
inary V.  Morgan  [171  111.  444]  supra,  the 
beneficiaries  were  boys  who  resided  in  the 
state  of  Illinois,  between  the  ages  of  tWelve 
and  eighteen  years,  and  who  were  unable  to 
educate  themselves,  and  such  designation  of 
the  beneficiaries  of  the  charity  was  held  suffi- 
cient. If  the  designation  of  the  beneficiaries 
was  sufficient  in  that  case  we  do  not  see  why 
the  edsignation  of  the  beneficiaries  in  this  case 
is  not  sufficient.  If,  however,  it  be  conceded 
that  the  designation,  the  orphan  friendless 
poor  of  all  denominations,  is  too  general  and 
uncertain  a  designation  of  the  beneficiaries, 
we  are  of  the  opinion  that  there  is  found  in 
this  will  a  legally  constituted  body  that  may 
determine  the  b^eficiariea  who  are  to  enjoy 
the  bounty  of  this  testator.  The  parties 
stipulated  at  the  hearing  that  the  Presby- 
terian Synod  of  Illinois  consisted  of  eleven 
presbyteries,  and  that  the  Presbyterian 
Ohurch  of  Assumption,  Illinois,  of  which 
Philip  B.  Kemmerer  was  a  member,  is  within 
the  boundaries  of  the  presbytery  of  Matoon; 
that  the  session  of  the  Presbyterian  churches 
consists  of  elders  elected  by  the  members,  and 
the  pastor  in  charge,  and  that  the  sessicms 
and  representatives  from  these  sessions  with- 


im  a  given  territinty  i^epresent  and  ootistitbte 
the  presbytery  of  that  territory,  and  from  a 
map  in  thie  record  it  appears  that  the  presby- 
teries of  Mato(Mi  and  l^ringfield  are  formed 
from  contiguous  territor}^'  and  are  situated 
f;eograi^ically  near  the  iceater  of  the  state. 
We  doiabt  not  the  testator,  in  providing  that 
the  orphans'  home  whieh  -  the  will  directed 
should  be  erected  and  maintained  should  be 
controlled  by  the  Presbyterian  churches  of 
eentral  Illinois,  ineant  to  provide  that  the 
ruling  body  or  bodies  of  the  churefa  in  central 
Illinois  of  which  he  was  a  member  should 
h&ve  control  of  said  orphans'  home  when 
erected,  which  appear  to  be  the  presbyteries 
of  Matoon  and  Springfield  of  the  Presbyterian 
ehurch  of  Illinois.  The  testator  having  con- 
ferred the  power  upon  these  ruling  bodies  in 
the  church  to  vi^ich  he  belonged  to  control 
the  orpha»s'  home  which  he  provided  by  his 
will  should  be  erected  and  maintained,  we 
think  it  dear  said  bodies  hafe  ample  power 
to  designate  the  beneficiaries  who  are  to  enjoy 
the  testator*s  bounty — that  is,  to  determine 
what  orphan  friendless  poor  of  ail  denomina- 
tions shall  be  admitted  to  the  benefits  of  said 
orphans'  home." 

In  Hagen  v.  Sacrison,  19  N.  D.  160,  123  N. 
W.  618,  26  L.R.A.(N.S.)  724,  it  appeared  that 
a   testator   directed   that   there    should    ''be 
founded,  established   and  maintained   in  my 
native  county  or  district  Icnown  as  Taskog 
Sogn  Darsland,  in  the  Kingdom  of  Sweden,  a 
children's  home  for  the  reception,'  care,  nur- 
ture,   succor   and   support   of   the   destitute 
children  of  that  vicinity,  and  that  such  chil- 
dren's  home,   when   so   established,    shall  be 
under  the  charge  and  custody  of  the  proper 
officers  of  such  district  of  Sogn,  having  the 
proper  supervision  of  the  poor,  but  whose  of- 
ficial designation  is  not  known  to  me  at  this 
time,  the  selection  of  such  officers  being  left  to 
my  executor  to  be  selected  and  designated  in 
accordance  with  the  laws  of  the  Kingdom  of 
Sweden."    It  was  contended  that  the  will  was 
void  for  uncertainty  as  to  the  beneficiaries. 
The   court   said:    "Much   of    appellant's   ar- 
gument on  this  phase  of  the  case  is  predi' 
cated  upon  an  erroneous  construction  of  the 
language  of  the  will.     We  quote  from  coun- 
sel's brief :     ^nder  the  terms  of  the  will  it 
is  the  testator's  intention  that  the  property 
involved  is  to  be  used  for  the  care,  nurture, 
succor,  and  support  of  the  destitute  children 
of  the  vicinity  of  Torrskog  socken,  and  there- 
fore it  was  not  contemplated  by  the  testator 
that  the  beneficiaries  of  the  will  should  be 
confined  exclusively  to  that  socken,  but  rather 
those  residing  in  that  section  and  the  vicinity 
thereof.'     We  do  not  thus  ccmstrue  the  will. 
When  item  6  is  considered  as  a  whole,  the  in- 
tention of  tiie  testator  is  manifest  to  restrict 
such  charity  to  the  poor  and  dtetitute  chil- 
dren in  Torrskog  socken.    The  words  'of  that 
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Ticinity'  must  be  held  to  relate  to  the  tenrl* 
tory  included  within  such  toeken.  SucJi  oob- 
struction  is  msde  necessary  by  the  subsequent 
language  in  item  6,  wherein  the  testator 
directs  that  such  children's  home  'shall  be 
under  the  charge  and  custody  of  ikt  proper 
officers  of  such  district  or  Sogn  haying  the 
proper  supervision  of  the  pioor.  .  .  ';  by 
his  expression'  of  a  desire  that  the  executor 
arrange  with  such  authorities  to  contribute 
one-half  the  cost  of  establishing  such  home, 
and,  if  possible,  arrange  with  such  authori- 
ties  to  provide  a  permanent  fund  or  income 
.sufficient  to  properly  maintain  the  same.  But 
what  places  such  construction  beyond  the 
realm  of  debate  is  the  language  in  the  latter 
portion  of  the  item,  wherein  the  testator  de- 
clares that  the  i^aain  object  of  the  bequest  is 
'the  amelioration  of  the  condition  of  the  poor 
children  in  Taskog  Segn  aforesaid/  But)  even 
under  the  construction  contended  for  by  appel- 
lant's counsel,  authorities  are  numerous  sus- 
taining bequests  of  this  character  as  against 
similar  assaults.  .  .  .  But  it  is  strenu- 
ously contended  that  the  bequest  is  void  for 
uncertainty  because  the  testator  has  not 
designated  with  sufficient  particularity  the 
children  whom  he  intended  as  the  objects  of 
his  bounty.  The  designation  is  'the  destitute 
children/  and,  in  another  place,  'the  poor 
children  in  Taskog  Sogn  aforesaid.'  Whether 
the  testator  had  in  mind  any  particular  class 
of  the  poor  and  destitute  children  in  such 
socken  we  cannot  determine.  He  designated  a 
general  class,  which  may  or  may  not  include 
the  pauper  poor,  and  he  directed  that  such 
children's  home,  when  thus  established,  shall 
be  under  the  charge  and  custody  of  certain 
officials  of  the  socken.  We  think  it  may  be 
fairly  implied  therefrom,  in  the  absence  of 
anything  to  the  contrary,  that  he  intended  to 
vest  in  such  officials  the  incidental  powers  to 
select  the  individuals  within  the  general  class 
thus  designated  who  are  to  partake  of  his 
bounty.  In  this  we  find  ample  support  in  the 
authorities.  *  .  .  In  arriving  at  this  con- 
clusion, we  are  not  unmindful  of  the  express 
concession  in  respondent's  brief  to  the  effect 
that  such  bequest  is  not  sufficiently  definite 
as  to  the  beneficiaries  if  the  will  is  construed 
to  appiy  Botely  to  childreik  ether  tfaa^  those 
nkaiatained  at  pfuhlie  expense.  Whiie  there, 
are  authorities  in  support  of  the  eonstruction 
contendedi  fer  by  respondent's  eounsel,  we  are 
oonvinoed  that  the  adoption  «f  such  Qon- 
stntction  wonld  efisrate  to  thwart,  in  some 
degree,  at  least,  tha  apparent  intention  of  the 
testator.** 

The  New  Twk  statute  [Laws  1893,  c.  701 ; 
Personal  Fro]^erty  Law  (Cohsol.  Laws.  c.  41) 
S  12:  McKihney's  Consol.  Laws,  Book  40> 
p.  18]  provides  as  follows:  "Sec.  1.  No  gift, 
grant,  bequest  or  devise  to  religious,  edu- 
cational, charitable,  or  benevolent  uses,  which 
Ann.  Cas.  lOlTB. — 56. 
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shall  in  other  reepecte  be  valid  under  the 
laws  of  this  state,  shall  be  deemed  invalid  by 
reason  of  the  indefiniteness  or  uneertainty  Of 
the  persona  designated  as  the  bene^iaries 
thereunder  in  the  instrumemt  creating  the 
same.  If  in  the  instrument  creating  such  a 
gift,  grant,  bequest  or  devise  there  is  a  trustee 
named  to  execute  the  same,  the  legal  title  to. 
the  lands  or  property  given,  granted,  devised 
or  bequeathed  for  such  purposes  shall  vest  in 
such  trustee.  If  no  person  be  named  as 
trustee  then  the  title  to  such  lands  or  prop- 
erty shall  vest  in  the  supr^ne  court.  Sec.  2. 
The  supreme  court  shall  have  control  over 
gifts,  grants,  bequests  and  devises  in  all  cases 
provided  by  section  one  of  this  act.  The  at- 
torney general  shall  represent  the  beneficiaries 
in  all  such  cases  and  it  shall  be  his  duty  to 
enforce  such  trusts  by  proper  proceedings .  in 
the  court."  This  statute  was  intended  to  rer 
store  the  law  of  charitable  truste  as  that  law 
was  declared  to  exist  in  the  ease  of  Williams 
V.  Williams,  8  N.  Y.  625,  wherein  it  was  held 
that  the  law  of  charitable  trusts  as  recog- 
nized in  England  prior  to  the  Revolution  was 
in  force  in  the  state.  Under  the  statute,  it 
has  been  held  that  a  bequest  of -a  residuary 
estate  for  the  founding,  erecting  and  main- 
taining of  a  home  for  the  aged  Was  valid, 
though  under  the  prior  statute  and  decisions 
it  would  have  been  held  void  because  of  the 
indefiniteness  of  the  beneficiaries.  Allen  v. 
Stevens,  161  N.  Y.  122,  65  K.  E.  6^6,  rev^rwng 
33  App.  Div.  485,  54  N.  Y.  S.  8,  which  re- 
versed  22  Misc.  158,  4d  N.  Y.  6.  431. 

Under  the  fentuofcy  statute  (Act  1852,,! 
Rev.  Bt.  p.  285)  providing  for  bequests  in 
trust  ''for  the  relief  or  benefit  of  aged,  or  imr 
potent  and  poor  peoplev"  which  supplanted 
the  statute  of  Elizabeth  (43  Elie.  c.  4),  which 
provided  "toit  relief  of  aged,  impotent  and 
poor  people,'^  it  has  been  held  thjat  in  both 
the  new  and  old  statutes  the  poor  and  aged 
for  whose  .r<$lief  charitable  uses  were  per- 
mitted were  the  poor  and  aged  who  needed 
charity;  that  the  word  "poor"  would  be  con- 
strued  to  Mean,  not  the  poor  who  were  abun- 
dantly able'  to  provide  for  themselves,  but  the 
poor  who  needed  assistance,  and  "aged"  to 
mean  euoh  a|^  people  as.  were  properly  the 
objects  of  charity.  Hence,  a  bequest  of  prop- 
erty for  the  establishment  of  "a  home  for  poor 
Catholic  men"  was  held  not  to  be  uncertain. 
Oolenvan  V.  CLeary,  114  Ky.  388,  70  S.  W. 
1068,  24  Ky.  L.  Bep.  1248. 

A  Mtirylamd  statute  (Act  of  1888,  c.  249, 
§  2)  provides  as  follows:  "No  devise  or 
bequest  of  real  or  personal  property,  for  any 
charitable  uses,  shall  be  deemed  or  held  to  be 
void  by  reason  of  any  uncertainty  with  re- 
spect to  the  donees  thereof,  provided^  the  will 
or  codicil  making  the  same  shall  also  contain 
directions  for  the  formation  of  a  corporation 
to  take  the  same,  and  within  the  period,  of 
twelve  calendar  months  after  the  grant  of 
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probate  of  such  will  or  codicil,  a  corporation 
shall  be  formed  in  correspondence  with  such 
directions,  capable  and  willing  to  receive  and 
administer  such  devise  or  bequest/'  There- 
under, it  has  been  held  that  a  devise  by  a  tes- 
tatrix in  a  will  executed  before  the  law  went 
into  effect  of  property  in  trust  for  the  estab* 
lishment  of  ''a  home  for  destitute,  aged  and 
iniirm  women,"  with  an  authorization  to  the 
trustees  "if  in  their  judgment  they  may  think 
best  to  become  a  body  incorporate  either 
under  a  special  charter  from  the  legislature 
of  this  state,  or  under  the  general  incorpo- 
ration laws  of  this  state,"  was  a  substantial 
compliance  with  the  statute  and  therefore 
was  not  void  for  uncertainty.  Chase  ▼. 
Stockett,  72  Md.  235,  19  Atl.  761. 

Under  the  Indiana  statute  [Rev.  St.  1894, 
sec.  2726  (Rev.  St.  1881,  sec.  2526)]  provid- 
ing that  a  devise  may  be  made  to  any  person 
or  corporation  capable  of  holding  the  same,  a 
devise  and  bequests  by  a  testatrix  of  her  farm 
and  bank  stock  to  the  board  of  county  com- 
missioners for  the  establishment  of  "a  home 
for  the  benefit  of  worthy  persons  who  have  no 
home  and  orphan  boys,"  are  not  void.  Rush 
County  V.  Dinwiddie,  139  Ind.  128,  37  N.  £. 
795. 

Where  it  appeared  that  the  language  used 
by  a  testatrix  in  making  a  charitable  devise 
was  *^for  a  widows'  and  orphans'  home  to  be 
established  with  a  view  of  contributing  as  far 
as  possible  toward  ameliorating  the  condition 
and  comforting  the  unfortunate  of  that  class 
in  the  city  of  Galveston,  state  of  Texas,"  it 
was  held  that  the  contention  that  the  class 
named  as  beneficiaries  was  too  indefinite, 
was  h3rpercritical.  Gidley  v.  Lovenberg,  35 
Tex.  Civ.  App.  203,  79  S.  W.  831. 

In  Cresson  v.  Cresson,  6  Am.  L.  Reg.  42,  5 
Pa.  L.  J.  Rep.  431,  6  Fed.  Cas.  *No.  3,389,  it 
appeared  that  a  testator  devised  certain  lands 
'*in  trust  for  the  foundation  and  support  of 
a  home  for  aged,  infirm,  or  invalid  gentlemen 
and  merchants,  where  they  may  enjoy  ther 
comforts  of  an  asylum — ^not  eleemdsynary— 
but,  as  far  as  may  be,  by  the  addition  of  their 
own  means  and  by  reference  to  the  prjrtaneum 
of  ancient  Athens,  an  honorable  home, — with 
the  hope  that  it  may  be  perpetuated  and  en- 
larged by  the  bequests  of  its  grateful  inmates, 
until  it  shall  become  worthy  of  the  city  of 
Penn,  and  a  blessing  to  a  class  whose  wants 
have  hitherto  been  overlooked,  leaving  to  my 
said  trustee  full  power  to  conduct  and  carry 
out  this  institution  on  the  best  possible  plan, 
and  to  provide  for  its  permanent  usefulness 
in  or  near  my  native  city."  The  court  held 
that  the  devise  was  a  legal  charitable  use 
and  was  not  equivocal,  either  as  to  the  bene- 
ficiaries or  as  to  the  scheme  of  beneficence. 

In  the  case  of  In  re  Gardom  [1914]  1  Ch. 
(Eng.)  662,  83  L.  J.  Ch.  681,  108  L.  T.  N.  S 
935,  a  bequest  in  trust  "for  the  maintainance 


of  a  temporary  house  of  residence  for  ladies  ol 
liaaited  means,"  was  challenged  on  the  ground 
that  it  was  not  a  good  oharitable  trust.  How- 
ever the  court  said:  "Prima  facie,  the  insti- 
tution referred  to  by  the  testatrix  would  ap- 
pear to  be  of  a  charitable  nature.  It  is  not 
contemplated  that  it  will  be  self^-supporting, 
and  the  obvious  intention  of  tiie  testatrix  is 
that  her  money  is  to  be  used  for  the  purpose 
of  providing  a  temporary  home  for  ladies 
whose  means  are  too  restricted  to  permit  of 
their  providing  or  enjoying  unassisted  ttie  ad- 
vantages of  such  a  home.  .  .  .  It  is  true 
that  ladies  of  limited  means  are  not  destitute, 
and  that  the  expression  'limited  means'  may 
vary  in  its  signification  according  to  the 
standard  by  which  the  means  are  measured, 
but  these  arguments  provoke  the  rejoinder 
that  there  are  degrees  of  poverty  less  acute 
than  abject  poverty  or  destitution,  but  pov- 
erty nevertheless^  and  further  that  in  this 
case  the  limitation  of  means  contemplated  is 
presumably  a  limitation  such  as  will  necessi- 
tate some  contribution  from  the  bounty  of  the 
testatrix  before  the  recipient  would  be  able 
to  defray  the  expense  of  a  temporary  sojourn 
in  the  home.  In  other  words  the  objects  to 
be  benefited  by  the  bequest  are  ladies  too  poor 
to  provide  themselves  with  a  temporary  home 
without  outside  assistance.  1  think  it  is  a 
good  charitable  trust." 

In  Bobbins  v.  Boulder  County  Com'rs,  50 
Colo.  610,  115  Pac.  526,  it  appeared  that  a 
testator  bequeathed  the  sum  of  fifty  thousand 
dollars  for  a  hospital  building  and  home  "for 
the  comfort  of  poor  widows  and  orphans  while 
sick  and  unable  to  care  for  themselves,"  pro- 
vided the  city  or  county  officers  agreed  to 
maintain  the  same,  otherwise  the  money  was 
to  revert  to  certain  specified  legatees.  The 
court  held  that  they  were  inclined  to  the  view 
that  the  beneficiaries  were  sufficiently  desig- 
nated as  a  general  class  to  make  the  alleged 
bequest  one  for  a  public  charity,  and  there- 
fore in  that  respect,  a  sufficient  manifestation 
of  the  testator's  intention,  but  held  the  be- 
quest void  as  a  public  charity  on  other 
grounds. 

Rule  against  Perpetuities, 

The  rule  of  public  policy  which  forbida 
estates  to  be  indefinitely  unalienable  in  the 
hands  of  individuals  does  not  apply  to  chari* 
ties.  These,  being  established  for  objects  of 
public,  general  and  lasting  benefit  are  allowed 
by  law  to  be  as  permanent  as  any  human 
institution  can  be,  and  courts  wUl  readily  in- 
fer an  intention  in  the  donor  that  they  should 
be  perpetual.  In  re  Cleven,  161  la.  289,  142 
N.  W.  986;  Odell  v.  Odell,  10  Allen  (Mass.) 
1.  Therefore  gifts  for  the  establishment  of  a 
home  for  persons  of  a  particular  class  have 
been  held  valid  charitable  gifts  as  not  being 
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in  violation  of  the  statutes  against  per- 
petutites.     Colt  v.   Comstock,  51  Conn.  352, 

50  Am.  Rep.  29;  Eliot's  Appeal,  74  Conn.  586, 

51  Atl.  658;  RubIi  County  v.  Dinwiddle,  139 
Ind.  128,  37  N.  E.  795;  In  re  Cleven,  161  la. 
289,  152  N.  W.  986;  Odell  v.  Odell,  10  Allen 
(Mass.)  1;  In  re  Haxtung  (Nev.)  160  Pac. 
782,  rehearing  denied  161  Pac  715;  Allen  v. 
Stevens,  161  N.  Y.  122,  65  N.  E.  568,  revers- 
ing 33  App.  Div.  485,  64  N.  Y.  S.  8,  which 
reversed  22  Misc.  158,  49  N.  Y.  S.  431 ;  Hagen 
T.  Sacrison,  19  N.  D.  160,  123  N.  W.  518,  26 
L.R.A.  (N'.S.)  724.  And  see  the  reported  case, 
reversifig  170  App.  Div.  245,  156  N.  Y.  S.  387, 
which  affirmed  89  Misc.  323,  153  N.  Y.  S.  653. 

In  Eliot's  Appeal,  supra,  it  appeared  that 
in  disposing  of  her  residuary  estate,  a  testa- 
trix gave  two-thirds  thereof  to  St.  Paul's 
Episcopal  Church  Society,  one-half  of  which 
was  to  be  used  for  the  purpose  of  erecting  a 
chapel  and  sustaining  a  mission.  The  other 
half  she  directed  the  wardens  and  vestry  of 
the  said  society  to  invest  "in  such  a  man" 
ner  as  will  best  provide  a  home  for  ladies 
of  advanced  age,  or  infirm,  who  are  or  who 
may  hereafter  become  connected  with  the  said 
St.  Paul's  church  society,  or  with  the  mission 
or  the  church  that  is  to  be  established 
upon  my  homestead,  as  hereinbefore  provided 
for."  The  court  held  that  the  bequest  was 
within  the  statute  of  charitable  uses  (6en< 
St.  Conn.  %  2691)  and  tJ>at  the  fact  that  H 
Wis  to  be  confined  to  the  members  of  one  or 
two  particular  churches  of  a  particular  re- 
ligious denomifiation  did  not  deprive  it  of  its 
eharitabie  ehaxaotsr*  The  court  held  that  it 
was  not  necessary  under  the  laws  of  that 
state  to  uphold  a  perpetual  trust  for  the  re- 
lief ef  the  poor,  that  it  should  be  ift  the  strict 
KiMe  a  pBblie  one.  The  ceurt  declared  that 
tbe  term  "public"  was.  used  in  its  more 
uturai  senae,  in.  resfisflt  to  a  testamentary 
gift»  to  distinguish  it  from  a  "private" 
^U'ity,  so  as  to  exclude  gifts  to  selfish  uses, 
sad  that  the  gift  under  consideration  was  not 
of  the  latter  description  and  hence  was  pro«> 
^ted  against  the  effect  of  the  rule  against 
perpetuities. 

In  Coit  Y,  Ckmstoek,  61  Conn.  352,  50  Am. 
^P-  29,  it  appeared  that  a  testator  had  be- 
({uesthed  hia  pr^ierty  to  the  executors  of  his 
viU  in  trnat  for  a  public  charity,  thereii^ 
«isated,viz.y  the  founding  of  a  "home  for  age4» 
'wpectable  indigent  women  until  an  act  of 
incorporation  can  be  obtained  from  the  gen- 
eral assembly  of  the  statf  of  Connecticut."  It 
^«8  objected  thai,  should  an  act  of  incorpqra- 
tion  never  be  obtained,  the  property  would 
remain  in  the  hands  of.  tbe  executors  per- 
petually, and  that  consequently  the  bequest 
^M  obnoxious  to  the  statute  against  per- 
P^ities.  Sustaining  the  bequest  the  court 
«ud:  «lt  is  manifest  from  the  will  that  the 
*««tator  intended  that  the  property  should 
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T.  454. 
remain  in  the  hands  of  his  executors  but  a 
short  period  of  time.  The  language  of  the 
will  is,  'until  an  act  of  incorporation  can  ho 
obtained.'  Clearly  this  act  was  to  be  pro- 
cured as  soon  as  it  could  be  done.  It  is  clear, 
therefore,  that  a  reasonable  time  only  for  the 
act  to  be  obtained  was  contemplated  by  the 
testator.  But  it  is  said  that  the  state  might 
refuse  to  grant  the  act.  It  is  true  that  it 
may  be  within  the  limits  of  possibility  that 
the  sovereign  power  might  refuse.  And  so 
might  the  donee  of  a  gift  refuse  to  receive  a 
benefaction  tendered.  The  state  was  to  a 
great  extent  to  be  benefited  by  this  public 
charity,  for  many  of  its  citizens,  who  in  part 
make  up  the  body  politic,  were  to  be  benefited 
through  all  coming  time.  It  was  scarcely 
possible,  therefore,  that  the  state  would  re- 
fuse such  a  benefaction  tendered  to  its 
citizens,  tendered  in  part  to  itself.  It  is 
further  said  that  no  one  is  charged  with  the 
duty  of  bringing  the  matter  to  the  attention 
of  the  legislature  and  procuring  the  act  o^  in- 
corporation. We  do  not  so  understand  the 
will.  The  executors  were  burdened  with  this 
duty.  They  were  appointed  to  execute  the 
will,  and  they  accepted  the  trust.  A  part  of 
its  execution  was  to  carry  into  effect  this 
bequest,  and  they  would  have  been  recreant  to 
their  duty  had  they  neglected  or  refused  to 
execute  this  important  part  of  their  trust. 
Executors  must  pay  legacies,  and  this  was  in 
the  nature  of  a  legacy  to  the  'aged,  indigent, 
and  respectable  women  of  New  London.' 
Their  duty  could  not  have  been  fulfilled  until 
they  had  procured  an  act  of  incorporation, 
and  transferred  the  property  to  the  corpora- 
tion when  organized.  Hence,  the  gift  of  the 
property  to  the  executors  was  for  them  mere- 
ly to  hold  for  such  reasonable  time  as  might 
be  sufficient  for  them  to  procure  an  act  of  in- 
corporation from  the  legislature,  and  then 
transfer  the  property  to  the  corporation  as 
soon  as  it  should  become  organized.  Surely, 
the  will  itself  was  not  obnoxious  to  the  stat- 
ute. What  would  have  become  of  the  prop- 
erty if  an  act  of  incorporation  had  not  been 
procured  within  such  reasonable  time,  it  is 
not  necessary  to  consider.  There  is  another 
view  of  this  question.  The  testator  in  this  be- 
quest declares  his  object  and  purpose  to  be  the 
founding  of  a  home  for  the  aged,  etc.,  which 
should  endure  forever.  He  realized  that  men 
must  die  but  corporations  never  die.  He  de- 
sired, therefore,  to  have  the  charity  under 
the  management  and  administration  of  a 
corporation  that  should  endure  as  long  as  the 
home  should  exist.  To  carry  out  this  object 
he  gives  the  property  to  his  executors,  to  be 
transferred  to  the  corporation  as  soon  as  it 
should  be  chartered  and  organized.  The  in- 
strumentality of  the  executors  was  employed 
merely  to  pass  the  title  to  the  corporation. 
Nothing  is  said  in  the  will  as  to  the  beneficial 
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interest  in  the  pioperty  becoming  vested  in 
the  beneficiaries  when  the  property  should  be 
conveyed  to  the  corporation.  It  became  vest- 
ed in  them  on  the  death  of  the  testator,  liable 
to  be  devested  if  a  corporation  should  not  be 
organized  within  a  reasonable  time  under  all 
circumstances.  There  is  no  room  for  claiming 
that  the  property  did  not  vest  till  the  convey- 
ance should  be  made  to  the  corporation.  The 
charity  could  not  be  administered  till  then 
but  its  administration  had  nothing  to  do  with 
the  vesting  of  the  property,  any  more  than 
the  possession  of  property  by  a  devisee  has  to 
do  with  the  vesting  of  the  same  in  him.  Re- 
versionary interests  vest  in  a  party  when  the 
possession  of  the  property  ia  in  another.  So 
here,  the  property  became  vested  on  the  death 
of  the  testator,  but  the  time. when  the  bene- 
ficiaries should  enjoy  the  charity  was  deferred 
till  the  corporation  should  become  organized 
and  the  property  conveyed.  .  .  .  We  think 
the  bequest  is  not  obnoxious  to  the  statute 
against  perpetuities.*' 

A  bequest  of  bank  stock  "to  be  kept  as  a 
perpetual  fund,  to  remain  in  said  bank  while 
it  exists,  after  such  bank  ceases  to  exist  said 
commissioners  or  their  succcsors  shall  in- 
vest the  fund  in  some  safe  way,"  the  interest 
to  be  used  in  connection  with  a  devise  of  a 
farm  for  the  establishment  of  "a  home  for 
the  benefit  of  worthy  persons  who  have  no 
home,  and  orphan  boys**  is  not  invalid  as  in 
conflict  with  the  Indiana  statutes  against 
perpetuities.  [Rev.  St.  1894,  sees.  3382,  8133 
(Rev.  St.  1881,  sees.  2962,  6067) .]  Rush  Coun- 
ty V.  Dinwiddie,  139  Ind.  128,  37  N.  E.  796. 

In  the  case  of  In  re  Hartung  (Nev.)  160 
Pac.  782,  rehe^iring  denied  161  Pac.  716,  it 
appeared  that  the  income  of  a  testatdr's  re- 
siduary estate  was  bequeathed  to  the  Inde- 
pendent Order  of  Odd  Fellows  of  the  state  of 
Nevada,  if  it  established  a  home  worthy  of 
its  name  for  orphans  and  foundlings.  It  was 
held  that  the  bequest  was  to  a  public  chari- 
ty, inasmuch  as  the  property  was  left  for 
"orphans  and  foundlings*'  without  limitation 
to  any  particular  orphans  and  foundlings,  and 
hence  did  not  ojffend  against  the  common-law 
rule  against  perpetuities. 

In  Hagen  v.  Sacrison,  19  N.  D.  160,  123  K. 
W.  618,  26  L.R.A.(N.S.)  724,  it  appeared 
that  a  testator  in  his  will  directed  as  follows: 
"There  shall  be  founded,  established  and 
maintained  in  my  native  county  or  district 
known  as  Taskog  Sogn  Darsland,  in  the  King- 
dom of  Sweden,  a  children's  home  for  the 
reception,  care,  nurture,  succor  and  support 
of  the  destitute  children  of  that  vicinity,  and 
that  such  children's  home,  when  so  established 
shall  be  under  the  charge  and  custody  of  the 
proper  officers  of  such  district  of  Sogn,  having 
the  proper  supervision  of  the  poor,  but  whose 
official  designation  is  not  known  to  me  at 
this  time,  the  selection  of  such  officers  being 
left  to  my  executor  to  be  selected  and  desig- 


nated in  accordance  with  the  faiwa  of  the 
Kingdom  of  Sweden.  ...  To  that  end, 
therefore,  I  will  and  direct  that  all  my  remain- 
ing lands  [describing  the  same]  shall  be,  bv 
my  executor,  sold  at  such  time  or  times  after 
my  death  as  in  his  best  judgment  will  brin^ 
the  most  money  into  his  hands,  but  in  any 
event  not  later  thah  five  years  after  my  death, 
unless  such  period  be  extended  by  order  of 
the  county  court.**  It  was  objected  that  this 
clause  of  the  will  was  void  because,  it  was 
claimed,  it  suspended  the  power  of  alienation 
of  the  property  therein  described  for  a  period 
which  was  prohibited  by  the  laws  of  the  state 
(Rev.  Codes  1905,  sees.  4744,  4745).  But 
the  court  said:  ''By  these  sections  [of  the 
statutes  cited  above]  the  absolute  power  of 
alienation  cannot  be  suspended  for  a  longer 
period  than  during  the  continuance  of  the 
lives  of  persons  in  beii^^  with  a  certain  ex- 
ception not  here  material.  If  oounsel's  prem- 
ise be  true,  their  conclusion,  no  doubt,  would 
be  sound;  but,  as  we  construe  item  6  of  the 
will,  the  power  of  alienation  of  the  lands  de- 
scribed therein  is  not  suspended  at  all;  nor 
was  such  result  contemplated  by  the  testator. 
The  executor  is  vested  with  an  absolute  and 
unconditional  power  to  sell  and  convert  the 
real  estate  into  money  and  to  devote  such 
fund  to  the  charitable  use  therein  mefntioned. 
When  thus  applied  in  accordance  with  the  iii- 
structions  of  the  testator,  the  rules  of  law 
against  perpetuities  have  no  application. 
.  .  .  Appellant  bases  his  conteation  that 
the  rule  against  perpetuities  is  violsted  upon 
the  grmind  that  the  limit  of  tim«  in  whieh 
the  executor  may  sell  and  eoiiTcrt  the  lands 
into  money  is  fixed  at  five  years,  but  thai  sneh 
period  may  be  indefinitely  eirtended  by*  order 
of  the  county  court.  Counsel  are  clearly  ia 
error  in  such  contention.  The  above  language 
of  the  will  in  no  manner  suspends  the  power 
of  alienation.  Such  power  of  alienation  was 
not  suspended  for  an  instant,  aa  the  eaceeutor 
had  the  right  to  exercise  such  power  imme- 
diately after  the  death  of  the  testator.  h% 
stated  in  22  Am.  k  Eng.*Enc.  of  Law  <2d  ed.) 
720:  'The  statute  applies  to  a  power  of 
alienation  and  not  to  its  toercise*  ;  .  .  The 
statute  is  directed  against  t^«  SHspeBsicn  of 
the  power  of  alienation^  and  dow  not  ooa- 
cem  itself  with  the  actual  exerei«e  of  the 
power.  Hence  a  direction  in  a  wiU  giving 
the  executor  discretion  as  to  when  ha  shall 
sell  the  land  and  distrihate  the  proceeds  is 
valid,  sinoe  the  power  of  Alioiation  is  not 
suspended,  though  it  may  not  be  exercised 
during  the  period ;  and  the  fact  that  the  testa- 
tor limited  the  time  within  whidi  the  sale 
should  take  place,  or  desired  the  postpone- 
ment of  the  sale  for  a  certain  time,  or  sug- 
gested a  time  when  it  should  be  made,  will 
not  work  a  suspension  of  the  power  if  thr 
direction  is  advisorv  and  does  not  create  a 
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tnist  for  »  time  certain.'    •    .    .    B7  the  pow- 
«r  of  sale  the  executor  waa  expressly  empow- 
ered to  sell  and  convey  6uch  legal  title  for 
the  purpose  of  carrying  out  the  trust  which 
be  was  required  to  do  within  five  years  after 
the  testator's  death.   .  By  operation   of  the 
will,  at  the  death  of  the  testator  the  property 
at  once  became  dedicated  to  a  perpetual  chari- 
ty.   Such  gift  to  diarity  took  effect  in  prae- 
senti,  and,  as  stated  in  In  re  John  [30  Ore. 
494]  supra:   'The  only  thing  which  is  post- 
poned or  made  dependent  for  its  execution  up- 
on future  and  uncertain  events  is  the  particu- 
lar form   or  mode  which   the  donor  would 
have  applied  to  the  execution  of  the  charity.' 
As  stated  elsewhere  in  said  opinion:     'The 
property  is  taken  out  of  commerce  and  goes 
instantly  into  perpetual  servitude  to  chari- 
ty.    While  the  form  of  charity  may  vary, 
and  a  succeeding  form  become  effective,  con- 
trary to  the  rule,  the  primary  object,  that  of 
charity,  continues  and  is  allowable,  through 
the  law's  regard  for  charitable  uses,  and  in 
consideration  of  the  beneffcial  result  flowing 
therefrom.      Storrs    Agricultural    School    v. 
WMtney,  64  Conn.  342,  8  Atl.  141.    ...    A 
gift  may  be  made  in  trust  for  a  charity  not 
in  esse,  but  to  come  into  being  at  a  time  un- 
certain in  the  future,  or  which   is  to  take 
effect  upon  some  contingency  that  may  pos- 
sibly not  happen  within  a  life  or  lives  in  be- 
ing and  21  years  and  9  months  afterwards^ 
and  which  does  not  contravene  the  rule,  pro- 
vided there  is  lie  gilt,"  in  tlie  meuiwhile  to  or 
for  the  benefit  of  any  private  corporation  or 
penon.    The  doctrine  finds  support  upon  the 
ground  that  the  intention  in  favor  ol  charity 
i«  absolute;  flie  gift  and  the  constitution  of 
the  tnwt  is  hnmediaie — stakes  effect  in  prae- 
wnti.    .    .    .    '    Appellant's  contention  that, 
conceding  there  is  a  trustee  in  whom  the  title 
vests  in  trust,  still  the  rule  against  perpetui- 
tiM  obtains  becauee  the  duration  of  svcli  trust 
ia  not  limited  and  migbt  exceed  the  legal 
limit  of  time,   and   the  title  could   not  be 
alienated  by  the  trustee  exoept  pursuant  to 
^e  termt  of  suich  trust,  is  without  merit.    As 
before  stated,  the  power  of  alienation  is  not 
*Qspended  for  an  instant,  and  it  ie  inunaterial 
Aether  it  be  held  that  the  title  to  the  real 
^^te  descended  to  the  heir  by  operation  of 
Iftw  for  the  want  of  a  testamentary  trustee,  or 
whether  it  was  left  1^  the  will  to  the  trustee. 
In  any  events  and  by  whomsoever  held,  the  title 
it  thus  held  im  trust  for  this  charitable  pur- 
P<>9e>  and  the  executor  is  clothed  with  the 
^doubted  power  to  at  once  sell  and  convey 
■uch  title  for  the  purpose  of  carrying  into 
effect  snch  charitable  gift." 

The  Visw  York  statute  [Laws  1693,  c  701; 
^eraonal  Property  Law  (Consol.  Laws  c.  41) 
§  12,  McKinney'e  C<m8ol.  Laws,  Book  40, 
P- 18]  quoted  supra  in  the  subdivision,  SufH- 
^^^^^  of  Dm%§nation  of  Btneficiarieaj  relieves 
>uch  trusts  as  are  religious,  educational,  char- 
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itable  or  benevolent  witliin  the  moaning  of 
this  provision  of  the  law  from  the  operation 
of  the  statute  against  perpetuities.  Allen 
V.  Stevens,  161  N.  Y.  122,  65  N.  E.  668,  re- 
versing 33  App.  Div.  485,  54  N.  Y.  S.  8, 
which  reversed  22  Misc.  158,  49  N.  Y.  S.  431. 
And  see  the  reported  case,  reversing  170 
App.  Div.  245.  156  N.  Y.  R.  387,  whioh  af- 
firmed 89  Misc.  323,  153  N.  Y.  S.  053.  There- 
under, in  the  case  first  cited,  the  court 
held  that  a  bequest  of  a  residuary  estate  for 
the  founding,  erecting  and  maintenance  of  a 
home  for  the  aged  was  valid,  though  under 
the  .prior  statute  it  would  have  been  void, 
because,  although  intending  to  found  a  per- 
manent charity,  the  testator  had  not  direct- 
ed the  formation  of  a  corporation  within 
two  lives  in  being  to  take  over  the  trust 
property.  And  in  the  reported  case  the 
court  holds  that  a  bequest  for  the  creation  of 
a  home  "for  refined,  educated,  Protestant 
gentlewomen"  is  a  public  and  charitable  trust 
and  hence  is  not  void  as  in  violation  of  the 
law  against  perpetuities. 

In  Troutman  v.  DeBoissiere  Odd  Fellows' 
Orphans'  Homo,  etc.  School  Assoc.  66  Kan. 
1,  71  Pac.  286,  5  L.B.A.(N.S.)  711,  reversing 
64  Pac.  33,  5  L.R.A.(X.S.)  692,  it  was  held 
that  a  grant  of  land  "in  trust  to  provide  a 
home  upon  said  premises  for  the  orphan  chil- 
dren of  deceased  Odd  Fellows  of  the  state 
of  Kansas,"  \yas  not  a  public  charity  and  was 
void  under  the  rule  against  perpetuities.  The 
court  said:  "The  rule  against  perpetuities 
was  one  of  the  wiaest  inventions  of  the  com- 
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mon  law.  It  was  devised  to  prevent  the  per- 
petual entailment  of  estates  and  to  give  them 
over  to  free  conveyance..  Were  it  not  for 
that  rule  it  would  be  within  the  power  of  a 
land  proprietor  to  decree  the  ownership  of 
his  estate  to  the  remotest  generation.  That 
rule  should  not  be  relaxed  except  in  the  in- 
terest of  the  general  public,  and,  as  a  prac- 
tical fact,  it  is  not  relaxed  except  where  the 
public  itself  holds  the  title  and  is  the  trustee, 
or  if  not  holding  the  title  and  acting  as  trus- 
tee, possess  an  admitted  right  of  visitation 
and  control.  That  right  of  visitation  and 
control  it  cannot  exercise  except  in  behalf  of 
the  entire  body  politic,  and  the  body  politic 
has  not  the  right  of  visitation  to  a  privately 
endowed  home  for  the  orphans  of  deceased 
members  of  a  secret  fraternity." 

A  bequest  or  deviso  for  a  charitable  pur- 
pose, such  as  the  establishment  of  a  home  for 
a  particular  class  of  persons,  will  not  be  held 
invalid  even  though  it  is  accompanied  by  a 
void  direction  or  provision  for  accumulation. 
Woodruff  V.  Marsh,  63  Conn.  125,  26  Atl. 
846,  38  Am.  St.  Rep.  346;  Odell  v.  Odell, 
10  Allen  (Mass.)  1. 

Failure  to  Appoint  Trustee. 

In  EJemmerer  v.  Kemmerer,  233  111.  327, 
84  N.  E.  256,  122  Am.  St.  Rep.  169,  it  was 
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urged  that  the  gift  for  charity  in  that  case 
could  not  he  sustained  because  it  was  said 
that  there  was  no  trustee  appointed  to  ad- 
minister the  trust.  It  appeared  therein  that 
the  testator  appointed  his  wife  his  executrix 
and  provided  that  she  "shall  have  full  power 
to  execute  my  last  will."  It  also  appeared 
from  the  will  that  land  was  to  be  sold  to 
produce  a  fund  with  which  to  erect  an  or- 
phans* home;  land  was  to  be  rented  with 
which  to  produce  a  fund  with  which  to  sup- 
port the  orphans'  home  when  it  had  been 
erected;  and  the  orphans'  home  was  to  be 
erected.  The  court  held  that  the  duties  re- 
ferred to  pertained  to  those  of  a  trustee  and 
were  included  and  contained  within  the  pow- 
ers conferred  on  the  executrix  "to  execute 
my  last  will,"  and  that  the  trust  for  charity 
was  not  void  by  reason  of  the  testator's  fail- 
ure to  appoint  a  trustee  to  execute  the  trust 
in  express  terms.  The  court  further  held  that 
in  case  the  executrix  should  fail,  or  refuse 
to  act,  or  should  die,  a  court  of  chancery 
would  not  permit  the  trust  to  fail  for  want 
of  a  trustee,  but  would  appoint  one  to  act 
in  her  stead. 

In  Robbins  v.  Boulder  County  Com'rs,  50 
Colo.  610,  115  Pae.  526,  it  appeared  that  a 
testator  bequeathed  the  sum  of  fifty  thousand 
dollars  for  a  hospital  building  and  home  "for 
the  comfort  of  poor  widows  and  orphan  chil- 
dren while  sick  and  unable  to  care  for  them- 
selves," provided  the  city  or  county  officers 
agreed  to  maintain  the  same,  otherwise  the 
money  was  to  revert  to  certain  specified 
legatees.  The  court  held  that  it  had  no  pow- 
er to  appoint  a  trustee,  saying:  "Applying 
what  we  consider  well  established  principles 
in  the  law  of  charitable  trusts,  it  is  appar- 
ent that  this  bequest  must  be  held  void.  The 
will  contains  no  plan  for  executing  the  trust. 
It  is  entirely  silent  on  that  subject.  The 
testator  has  entirely  failed  himself  to  appoint 
a  trustee,  or  by  any  provision  of  his  will  to 
clothe  his  executors  or  trustees,  to  be  later 
appointed  by  the  court,  with  the  power  to 
determine  who  shall  be  the  individual  bene- 
ficiaries. Courts  of  equity  may  in  certain 
cases  appoint  trustees  of  a  charitable  trust 
where  the  testator  himself  has  failed  to  name 
them;  but  no  well  considered  case  in  this 
country  has  been  called  to  our  attention,  ex- 
cept where  the  broad  English  chancery  doc- 
trine is  enforced,  which  holds,  where  a  will 
is  thus  silent,  'that  the  court  may  appoint  a 
trustee  and  invest  him  with  the  power  which 
only  can  be  given  by  the  testator  himself,  im- 
less  the  testator  in  his  will  makes  provision 
for. such  appointment  by  the  court,  or  other- 
wise delegates  such  power  of  appointment,  or 
has  provided  in  detail  how  the  trust  may  be 
executed.  Were  there  any  circumstances 
which  tended  in  the  least  degree  to  show  that 
Mr.  Mackey  intended  to  empower  either  his 


executors  or  the*  city  or  county  of  Boulder 
to  make  a  selection  of  the  beneficiaries,  or  if 
he  had  manifested  his  intention  to  delegate 
such  authority  to  a  court  of  equity,  we  would 
be  quick  to  respond  by  carrying  out  such  in- 
tention. So  far  as  this  branch  of  the  caw 
is  concerned,  we  might  without  much  diffi- 
culty sustain  this  bequest  if  the  testatol*  had 
in  some  way  made  provision  whereby  the 
court  could,  by  the  appointment  of  trustees, 
execute  the  trust.  The  mere  fact  that  the 
beneficiaries  have  been  designated  as  a  class 
would  not  operate  to  make  void  the  bequest. 
Yet,  w^here  there  is  an  entire  absence  of  traa- 
tees  and  no  details  or  plans  for  carrying  out 
the  testator's  object,  and  no  method  pre- 
scribed for  executing  the  trust,  and  no  dele- 
gation of  power  to  anyone  to  select  the  par- 
ticular beneficiaries  where  they  are  desig- 
nated in  the  will  merely  as  belonging  to  a 
general  class,  the  same  cannot  be  enforced  by 
the  courts.  There  may  be  some  cases  in  this 
country  apparently  holding  to  the  contrary, 
but,  if  so,  they  are  by  the  courts  of  Mas- 
sachusetts and  other  states  following  them, 
which  have,  by  statute  or  decisions  adopted 
the  prevailing  English  rule." 

Inadequacy  of  Amount  of  Gift. 

The  inadequacy  of  a  charitable  trust  fond 
gfven  for  the  establishment  of  a  hiHM  for 
persons  of  a  particfilar  class  does  not  in  any 
way  aifect  the  validity  of  the  gift.  Kern- 
merer  V.  Kemmerer,  233  111.  827,  84  N.  E.  256, 
122  Am.  St.  Rep.  169;  Eaton  v.  Woman's 
Home  Missionary  6oc.  264  111.  SH,  105  N.  £. 
746;  Pierce  Petition,  109  Me.  509,  84 
Atl.  1070.  And  see  the  repotted  ene,  ft* 
fferHnff  170  App.  Div.  246,  166  N.  Y.  8. 
387,  which  affirmed  89  Mtse.  823,  168  N.  Y. 
S.  653. 

In  Kemmerer  v.  Kemmerer,  supra,  wherein 
the  g^ft  under  eonsideration  was  for  an  or* 
phans'  home,  the  court  said:  '^In  this  state 
the  statute  of  43  Elisabeth  (ch»p.  4)  is  a 
part  of  the  common  law,  and  the  efforts  of 
-the  courts  of  this  state  have  always  been  to 
sustain  a  gift  for  charity  if  it  can  be  done,  and 
while  the  courts  ef  this  state  do  not  assume 
to  exercise  the  prerogative  powers  which  the 
court  of  England  have  at  times  exercised,  if 
a  trust  for  charity  is  sufficiently  certain  to 
enable  the  courts,  in  the  exercise  of  their  or- 
dinary chancery  powers,  to  carry  out  the 
donor's  charitable  intent,  they  will  not  allow 
the  trust  to  fail;  .  .  .  and  the  fact  that 
the  fund  will  he  depleted  one-half  by  reason 
of  the  fact  that  the  widow  has  taken  under 
the  law  and  not  under  the  will,  will  not  de- 
feat the  trust,  ...  as  other  means  mar 
be  donated  toward  the  erection  and  mainte- 
nance of  said  orphans'  home  and  the  testa- 
tor's object  thereby  fully  accomplished." 
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In  th«  reported  case  it  was  urged  tbat  tbe 
trust  attempted  to  be  created,  viz.,  the  estab- 
lishment of  a  home  "for  refined,  educated 
Protestant  gentlewomen,"  could  not  ht  car- 
ried out  according  to  the  intention  of  the  tes- 
tatrix because  the  fund  provided  was  not 
sufficient  for  this  purpose.  But  the  court 
holds  that  while  it  might  be  that  the  income 
of  a  fund  of  about  $63,000,  which  the  tes- 
tatrix had  attempted  to  donate  to  the  crea- 
tion of  the  trust,  would  not  be  adequate  to 
<carr7  out  the  trust  in  the  exact  manner  con- 
templated by  the  testatrix,  that  fact  would 
not  justify  declaring  the  fund  invalid. 

In  the  case  of  Pierce  Petition,  100  Me. 
509,  84  Atl.  1070,  it  appeared  that  tbe 
testator's  purpose  was  to  found  "a  home  for 
indigent  seamen,"  but  if  sufficient  property 
did  not  remain  then  what  remained  should 
be  invested  and  used  "in  such  manner 
as  will  do  the  most  good  to  the  class  of  in- 
<digent  seamen."  It  was  held  that  the  bequest 
was  a  valid  public  charitable  bequest,  and 
that  the  fact  that  the  balance  actually  avail- 
able after  the  support  of  the  life  tenants  for 
forty  years  proved  to  be  only  $1,500,  would 
-not  annul  this  express  provision  of  the  will. 

In  Eaton  y.  Woman's  Home  Missionary* 
Soc.  264  III.  88,  105  N.  E.  746,  it  appeared 
that  a  testatrix  devised  certain  land,  to- 
gether with  the  income  therefrom,  to  an  incor- 
porated society  for  the  establishment  and 
maintenance  of  a  home  for  orphan  children. 
It  was  held  that  the  objection  that  the 
amount  of  the  devise  and  the  income  derived 
from  the  property  were  entirely  insufficient  to 
carry  out  the  testatrix's  design,  was  not 
sufficient  to  defeat  tlie  gift. 

Preferences, 

The  creation  of  a  preference  in  favor  of 
relatives  or  named  persons  does  not  of  itself 
make  invalid  a  charitable  trust  for  the  cre- 
ation of  a  home  for  a  particular  class  of  per- 
sons which  is  in  other  respects  valid.  Thus 
in  the  reported  case,  one  of  the  grounds  of 
invalidity  urged  against  the  testatrix's  be- 
quest for  '*j|  home  for  refined,  educated,  Prot- 
estant gentlewomen,"  was  that  a  clause  in 
the  will  giving  a  preference  in  admission  to 
the  home  to  certain  named  relatives  and 
friends  made  her  purpose  in  the  trust  at- 
tempted to  be  created,  personal,  private,  and 
selfish,  rather  than  public  and  charitable. 
It  is  held,  however,  that  the  dominent  pur- 
pose of  the  testatrix  was  to  create  "a  home 
for  refined,  educated  Protestant  gentlewomen" 
and  that  it  was  evident  that  any  person  that 
was  not  within  thin  desi^ated  class  was  not 
within  the  contemplation  of  the  trust,  and 
therefore  not  to  be  accorded  any  preferential 
right.  In  other  words,  the  court  holds  that 
the  preferential  clause  was  intended  to  relate 
to  tliose  who  qualified  as  coming  within  the 
<lass  specified. 


Beqkiilrem4mt  of  CompensaUon  from  Iiu 

tnatSB, 

A  gift  for  the  establishment  of  a  home  for 
A  particular  class  of  persona  does  not  lose  its 
character  of  charity  simply  because  the 
scheme  contemplates  revenue  from  the  recip- 
ients of  its  bounty  sufficient  to  keep  it  in 
operation.  In  re  Daly,  208  Pa.  St.  58,  57 
Atl.  180.  And  see  the  reported  case,  revers- 
ing 170  App.  Div.  246,  156  N.  Y.  S.  387, 
which  affirmed  89  Misc.  323,  153  N.  Y.  S. 
653,  wherein  it  is  held  that  the  charitable 
character  of  a  trust  for  the  creation  of  a 
home  "for  refined,  educated  Protestant  gentle- 
women" is  not  impaured  by  reason  of  the  fact 
that  the  inmates  of  the  home  which  the  tes- 
tatrix sought  to  create  are  required  to  pay 
board  not  exceeding  seven  dollars  a  week 
"toward  paying  the  running  expenses  of  the 
house." 

In  the  case  of  In  re  Daly,  supra,  the  ob- 
jection that  because  the  testator's  scheme  con- 
templated that  the  inmates  of  his  "home  or 
homes  for  industrious  girls  and  women" 
should  pay  "the  least  possible  cost  for  shelter, 
instruction,"  etc,  it  was  not  a  valid  charity, 
was  held  to  overlook  the  fact  that  the  in- 
mates ware  beneficiaries  not  only  of  reduced 
eoat,  but  also  of  the  absolute  enjoyment  of 
the  large  estate  which  was  the  foundation 
of  the  charity* 


STATE  EX  BEI..  BARKER 


V. 
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I.OUIS. 

Mieaouri  Supreme  Court — ^December  21,  1916. 

299  Mo.  846;  190  8.  W.  008. 


Quo  Warranto  —  Motion  for  Jvdnneiit 
OB  Pleadiass  —  OoaelusiTemoea  of  Re- 


in quo  warranto  proceedings,  the  facte  in 
the  return,  where  facts  are  in  dispute  as  be- 
tween the  petition  and  the  return,  must,  on 
general  demurrer  and  motion  for  judgment 
on  the  pleadings,  be  taken  as  the  facts  in 
the  ease. 

Constitutloiial  Law  —  Preanmptioit  In 
Favor  of  Statute. 

Tliere  is  a  legal  presumption  of  the  validity 
of  a  statute;  if  there  is  doubt  as  to  its  con- 
stitutionality the  doubt  shall  be  resolved  in 
favor  of  its  Validity;  the  expediency  or  inex- 
pediency of  the  statute  is  not  for  the  courts: 
and  the  legislature's  power  to  enact  laws  haH 
no  limitation  except  the  express  limitations 
of  the  state  and  federal  constitutions. 
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Municipal    Oovpasatloiia   -^   Pow6V9   -^ 
Validity  of  Grant. 

The  charter  powers  of  a  municipality  have 
their  origin  in  the  police  powers  of  the  state. 

Weights  and  Measures  —  Reanirement 
of  PnMie  Weighing  —  VaUdity. 

Laws  1913,  p.  354,  relative  to  the  inspee- 
tion  of  hav  and  grain,  including  the  provi- 
sions relative  to  the  weighing  and  grading  of 
grain  by  state  inspectors,  and.  section  63 
(page  372),  prohibiting  the  issuance  of 
weight  certificates  except  by  a  bonded  state 
weigher,  etc.,  are  valid  as  a  proper  exercise 
of  the  police  powers  of  the  state. 

[See  note  at  end  of  tiiis  case.] 

Same. 

Laws  1913,  p.  354,  relative  to  the  inspection 
of  hay  and  grain,  does  not  permit  the  weigh- 
ing and  certifying  of  weights  of  grain  both 
by  the  state's  bonded  weigher  and  a  private 
warehouseman. 

[See  note  at  end  of  this  case.] 


Laws  1913,  p.  354,  relative  to  weighing  and 
grading  of  grain  by  state  inspectors  and  the 
issuing  of  certificates  therefor,  does  not  inter- 
fere in  a  material  sense  with  interstate  com- 
merce. 

[See  note  at  end  of  this  case.] 

Original  quo  warranto  proceeding.  John 
T.  Barker,  Attorney  General,  relator,  and 
Merchants'  Exchange  of  St.  Louis,  respondent. 
The  facts  are  stated  in  the  opinion.     June- 

MENT  OF  OUSTER. 

John  T,  Barker  and  Lee  B,  Ewing  for 
relator. 

Percy  Werner  for  respondent. 

Frank  Bagerman  for  Kansas  City  Board  of 
Trade. 

[363]  Gbaves,  C.J. — This  is  an  original 
proceeding  in  quo  warranto,  at  the  instance 
of  the  Attorney-General.  The  information, 
after  formal  allegations  as  to  the  incorpcr- 
ration  of  respondent,  and  as  to  certain  laws 
of  this  State  with  reference  to  public  in- 
spectors and  weighers  of  grain  at  all  public 
elevators  in  cities  having  75,000  inhabitants, 
charges : 

[354]  **Belator  further  Informs  the  eourt 
that  said  respondent,  the  Merchants  Exchange 
of  St.  Louis,  has  been  for  a  great  many  years 
and  is  now  guilty  of  improper  uses  and  lias 
unlawfully,  illegally  and  wilfully  misused 
and  abused  its  corporate  franchise,  rights 
and  privileges  under  its  charter  in  this,  to 
wit:  In  that  it  is  now  unlawfully,  wrong- 
fully and  wilfully  maintaining  a  department, 
known  as  its  weighing  bureau,  by  and  through 
which  it  is  now  unlawfully  and  wrongfully, 
in  violation  of  the  statutes  of  this  State, 
weighing  grain  received  into  or  discharged 
from  public  warehouses  and  elevators  in  the 
city  of  St.  Louis,  and  making  charges  for 
said  weighing,  and  issuing  weight  certificates 


or  tickets  and  making  charges  therefor.  That 
said  acta  of  said  respondent.  Merchants  Ex- 
change, are  usurpations  of  powera,  rights 
and  privileges  not  conferred  upon  it  by  its 
corporate  charter  and  in  excess  thereof,  and 
are  in  violation  of  the  criminal  statutes  of 
this  State,  all  to  the  great  and  permanent 
injury  of  the  citizens  of  Missouri. 

"Wherefore,  relator,  prosecuting  in  this 
behalf  for  the  State  of  Missouri,  asks  that 
this  respondent  be  adjudged  guiltj  of  usurp- 
ing privileges  and  authorities  not  granted  by 
the  State  of  Missouri  in  weighing  the  grain 
of  the  citizens  of  Missouri  and  charging  there- 
for, and  issuing  weight  certificates  thereon,  as 
aforesaid,  and  that  such  acts  on  the  part  of 
respondents  be  declared  illegal  and  void  and 
said  respondent  be  forbidden  to  weigh  such 
grain  as  aforesaid  and  charge  therefor,  and 
from  issuing  weight  certificates  thereon,  and 
that  said  respondent  be  fined  in  such  sum  as 
the  court  thinks  will  punish  it  and  cause 
others  to  refrain  from  doing  similar  acts,  and 
for  all  other  and  further  orders  and  relief 
which  to  the  court  seem  meet^  just  and 
proper." 

The  return  ia  exceedingly  TerboBe,  and  auck 
portions  thereof  as  may  be  required  can  best 
be  noted  ih  the  <^imon,  in  connection  with 
points  raised.  This  xetam  runs  the  gamut 
fron  a  general  demurrer  to  the  invocation 
of  the  Fourteenth  Amendment  of  the  Fed- 
eral Constitution.  Relator  challenges  the 
sufficiency  of  the  return  and  motives  for  judg- 
ment on  the  pleadings.  The  facta,  in  the 
return,  [365]  where  facts  may  be  in  dispute 
«a  between  the  petition  and  return,  muat  be 
taken  as  the  facts  in  the  case.  Thia  sufficient- 
ly outlines  the  case. 

L  This  case  requires  (1)  a  construction 
of  our  statutes,  and  (2)  a  determination  of 
their  validity.  '  There  are  two  vital  questions 
met  at  the  very  threshold  of  the  case.  Sec- 
tion 63  of  the  Act  of  1913,  reads: 

"It  shall  be  unlawful  for  any  person,  corpo- 
ration or  association  other  than  a  duty  au- 
thorized and  bonded  State  weigher  to  issue 
any  weight  certificate  or  to  issue  or  sign  antf 
paper  or  ticket  purporting  to  he  the  tceight 
of  any  car,  wagon,  sack  or  other  packages  of 
grain  tveighed  at  any  toarehouse  or  elevator  in 
this  State  where  duly  appointed  and  qualified 
state  weighers  are  stationed  and  in  control  of 
tlie  scales  under  the  provisions  of  this  article, 
or  to  make  any  charge  for  such  weighing,  or 
purported  weighing,  or  weight  certificates,  or 
tickets  or  purported  weight  certificates  or 
tickets.  And  any  person,  corporation  or 
ofiiccr,  agent  or  servant  of  such  corporation 
who  shall  do  any  of  the  acts  declared  by  this 
section  to  be  unlawful,  shall  he  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  by 
a  fine  of  not  less  than  five  hundred  dollars 
nor  more  than  one  thousand  dollars,  or  shall 
be  imprisoned  in  the  county  jail,  or  if  in 
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the  city  of  St.  Jjovom,  the  jail  of  said  eity, 
jtot  less  than  six  months  nor  more  than  twelve 
months,  or  by  both  sneh  fine  and  imprison* 
ment."     [Laws  1913,  p.  372.] 

By  the  return  it  is  admitted  that  the  re- 
spondent has  a  weighing  department,  and 
that  such  deparVnent  weighs  the  grain  coming 
into  publ&e  eknrators  and  warehouses  in  the 
city  of  St.  Loais,  and  further  thad  it  issues 
certiflcatea  of  weight  to  the  parties  entitled 
thereto,  and  makes  chaiges  tiierefor. 

With  the  plain  letter  of  the  law  before  us, 
and  the  admissions  of  respondent  before  us, 
it  would  be  idle  work  to  go  into  a  detailed 
discussion  of  the  question  as  to  whether  or 
not  respondeat  is  or  is  not  violating  this 
State  statute.  Ita  admission  of  record  show 
that  it  is  not  [356]  only  violating  the  spirit, 
but  also  the  letter  of  the  statute.  Its  rea- 
sons for  such  violation  are  immaterial,  if 
the  statute  is  a  valid  enactment.  Much  of 
the  very  lengthy  return  is  taken  np  with 
statements  of  reasons  for  the  admitted  viola- 
tion of  the  law,  but  if  the  Ifiw  is  a  valid  one, 
the  imagined  necessity  of  its  violation  in  the 
alleged  interest  of  the  grain  trade  at  SL 
Louis>  is  wholly  immaterial,  and  beyond  the 
real  issues. 

Many  laws  seemingly  work  hardships  upon- 
persons  and  their  business,  but  this  is  no  ex- 
cuse for  the- violation  of  the  law.  Nor  is  this 
seeming  hardship  an  exouse  for  a  corporation 
to  do  things,  imder  a  charter  granted  by  the 
State,  which  things  the  State  has  forbidden 
by  law. 

The  crux  ofthip  case  lies  in  the  vaHdliy 
or  invalidity  of  onr  inspection  laws.  It  does 
not  lie  hi  extraneous  facts  which  might  tend 
to  show  that  the  business  of  buying  and  sell- 
ing  grain  in  St.  Louis  would  be  benefited  by 
a  weighing  and  inspection  thereof  by  respond-^ 
«nt,  rather  than  one  by  the  State.  To  this 
vital  question  we  proceed  next. 

II.  We  shall  not  discuss  the  fundamentals 
in  statutory  construction,  when  ^e  validity 
<»f  a  statute  is  at  stake.  It  goes  without  the 
saying  that  there  is  a  legal  presumption  of 
validity;  that  if  there  is  doubt  as  to  the  con- 
stitutionality  of  the  law  the  doubt  shall  be 
resolved  in  favor  of  the  validity  of  the  legie- 
Istive  act;  that  the  expendiency  or  inex- 
pediency of  the  act  is  not  for  the  courts; 
that  in  Missouri  the  power  <^  the  Legislature 
to  enact  laws  has  no  limitation,  except  the 
express  limitations  in  the  State  and  Federal 
Constitutions;  that  the  legislative  power  un- 
der the  pefice  pow««  ef  the  State  is  very 
hroad. 

Of  all  the  members  of  this  court  the  writer 
Itfts  been  most  loth  to  extend  the  police  powers 
of  the  State.  [Vide  concurring  opinion  in 
State  V.  Missouri  Pac.  R.  Co.  242  Mo.  1.  c. 
^76, 147  S.  W.  118,  and  dissenting  opinion  in 
^te  T.  Vandiver,  222  Mo.  1.  c.  266,  121  S. 


W.  46.)  Yet  in  aU  t)iat  I  may  have  written, 
the  doctrine  that  private  xiglkts  may  be  made 
subservient  to  {36>7]  the  public  welfare  is 
thoroughly  recognized.  The  respondent  urges 
that  its  private  rights  are  invaded  by  these 
statutes,  and  if  so,  then  the  laws  are  invalid, 
unlesa  they  fall  within  the  praetically  unde- 
fined field  of  the  police  powers  of  the  State. 
I  say  undefined,  because  the  field  of  the  pub- 
lic peace,  health,  safety,  and  welfare,  is  a 
very  broad  one,  and  there  are  many  angles 
from  which  to  view-  the  field.  Larirs  of  the 
eharacter  ef  the  ones  here :  involved,  where 
sustained,  have  been  sustained  upon  the 
theory  of  police  r^ulations.  In  other  words, 
because  they  were  a  prc^r  exercise  ^  the 
police  power  of  the  State.  We  shall  not  at- 
tempt to  defend  these  laws  o^erwise. 

To  determine  whether  or  not  these  grain 
inspection  laws,  including  the  weight  and 
certificate  provislahs  thereof,  are  a  proper 
exercise  of  the  polios  powers,  we  should  have 
the  provisions  thereof  dearly  in  mind,  and 
then  say  whether  or  not  sttsh  provisions  tend 
toward  the  general  welfare. 

The  act  defines  a  public  warehouseman  and 
elevatorman,  and  public  Warehouse  and  ele- 
vators, and  establishes  the  office  of  Warehouse 
Commissioner.  It  further  provides  for  the 
grading  and  weighing  of  all  grain  into  the 
public  warehonses  or  elevators,  and  for  the 
keeping  of  such  grain  in  the  grades  so  estab- 
lished. 

Expert  grain  inspectors  are  to  be  employed 
to  grade  the  grain,  and  weighmen  employed 
to  weigh  the  grain  into  the  warehouses  and 
elevators.  If  controversy  arises  either  as  to 
weights  or  grades  a  disinterested  committee 
settles  the  same. 

These  ofllcers  are  bonded  for  the  faithful 
performance  of  duty.  Warehouse  receipts 
can  only  be  given  for  grain  actually  weighed 
into  the  warehouse  according  to  the  grading 
and  weighing  of  these  public  officers,  and  such 
receipts  must  be  registered  in  the  department 
of  the  Warehouse  Commissioner.  These  re- 
ceipts must  be  numbered  consecutively  and 
no  two  receipts  from  one  warehouse  shall  be 
of  the  same  number  during  the  space  of  any 
one  year.  When  grain  is  delivered  upon  a 
receipt,  the  receipt  must  be  given  over  to  the 
proper  officer  of  [368]  the  State  for  cancela- 
tion. The  issuance  of  receipts  without  the 
grain  is  made  a  crime.  In  fact,  the  act 
undertakes  to  so  hedge  in  the  handling  of 
grain  in  these  public  warehouses  and  eleva- 
tors, as  to  prevent  all  kinds  of  frauds.  It 
so  hedges  the-- warehouse  receipts  that  frauds 
upon  banks  and  other  persons  loaning  mont^* 
are  protected.  The  whole  purport  of  the 
act  is  for  such  official  supervieion  in  the 
principal  grain  markets  as  will  protect  not 
only  the  buyers,  but  the  sellers  of  grain.  In 
other  words,   it   establishes   a   disinterested 
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agency  between  the  buyer  and  seller  both, 
as  to  weights  and  grades  of  the  grain.  If  ft 
wheat  grower  of  Missouri  ships  a  car  of  wheat 
to  St.  Louis,  he  is  not  forced  to  take  the 
grading  and  weighing  of  the  defendant  (an 
association  of  grain  dealers  and  speculators;, 
but  he  has  the  protection  of  the  disinterested 
agency  established  by  the  State,  an  agency 
duly  bonded  for  faithful  performance  of  duty. 
If  a  Missouri  miller  desires  to  purchase  a 
car  of  grain  he  has  the  same  protection.  If 
after  grains  stored  in  an  elevator,  a  Mis- 
souri banker  desires  to  loan  money  upon  the 
property,  he  has  the  assurance  that  it  has 
been  fairly  graded  and  weighed,  and  theiur- 
ther  assurance  that  not  only  is  the  grain 
there,  and  of  the  quality  stated,  but  that 
only  one  elevator  receipt  is  out  for  that 
particular  grain.  To  say  that  these  laws  do 
not  tend  to  the  public  welfare  would  be  a 
travesty  upon  the  law.  Thirty-five  states  of 
the  Union  have  laws  mmilar  to  these  laws, 
although  they  may  effect  different  commodi- 
ties. Many  of  them  are  gray  from  age.  Such 
laws  are  usually  directed  to  the  chief  com- 
modities of  the  different  states.  In  one  it 
may  be  coal,  whilst  in  others  it  is  cotton, 
lumber,  tobacco  or  some  leading  product. 
Section  6868,  Revised  Statutes  1909,  reads: 

"If  any  person  other  than  the  inspector 
shall  inspect  any  hogshead  of  tobacco  within 
the  city  of  St.  I^ouis,  or  if  any  person  occupy- 
ing any  store  or  warehouse  within  the  city 
of  St.  Louis  shall  suffer  or  permit  any  person 
other  than  the  inspector  to  inspect  any  hogs- 
head of  tobaoco  upon  the  premises  occupied 
by  him,  such  person  inspecting  the  tobacco, 
and  such  person  or  persons  suffering  [369] 
and  permitting  such  illegal  inspection,  shall 
each  be  fined  in  the  sum  of  one  hundred  dol- 
lars for  every  hogshead  of  tobacco  so  inspect- 
ed to  the  use  of  the  State,  to  be  recovered  by 
indictment.'' 

This  statute,  which  is  a  part  of  the  tobacco 
inspection  laws  of  this  State,  has  remained 
upon  our  books  from  1845  to  now.  For  over 
seventy  years  it,  like  a  great  oak  of  the  for- 
est, has  stood  unchallenged  and  unharmed^ 
Similar  statutes  in  other  states  date  back  to 
Colonial  times.  The  purpose  of  all  is  the 
general  welfare. 

Nor  are  we  scant  in  authority  upholding 
such  police  regulations.  In  Sylvester  Coal 
Co.  V.  St,  Louis,  130  Mo.  1.  c.  327,  32  S.  W. 
649,  51  Am.  St.  Hep.  566,  we  had  this  ordi- 
nance under  review: 

"Xo  person  shall  buy  or  sell  any  hay  or 
stone-coal  in  this  city  until  the  same  has 
been  weighed  by  one  of  the  legally  authorized 
weighers,  and  a  certificate  of  the  weight  there- 
of given,  as  required  in  the  provisions  of  this 
article:  and  any  person  violating  this  sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor, 
and^upon  conviction  thereof  be  fined  not  less 
than  $10  for  each  offense.** 


The  ordinance  was  upheld  by  this  court  in 
an  able  opinion  by  Brace,  P.  J.  The  ordi- 
nance, it  was  held,  was  within  the  charter 
powers,  but  it  must  be  noted  that  such  charter 
powers  have  their  origin  in  the  police  powers 
of  the  State.    In  this  caae  Brace,  P.  J.,  said: 

"By  the  charter  of  the  city  of  8t.  Liouis, 
the  mayor  and  assembly  have  power  by  ordi- 
nance 'to  license,  tax,  and  regulate  retailers,' 
'to  regulate  and  establish  th«  standard  of 
weights  and  measures  to  be  used  in  the  city 
of  St.  Louis,  and  to  provide  for  the  iospectiou 
of  the  same,'  'and  for  the  inspection  and 
weighting  or  measuring  hay  or  stone-coal, 
charcoal,  firewood,  and  all  other  kinds  of 
fuel  to  be  used  in  the  city  of  St.  Louis.' 
[Scheme  and  Charter,  art.-  3,  sec.  26,  pp.  2097 
and  2098,  2  R.  S.  1889.] 

"The  plaintiffs  as  retailers  of  coal  by  thii^ 
wagon  load  in  said  city  are  amenable  to  all 
ordinances  of  the  city  within  the  scope  of  the 
powers  thus  granted.  The  purpose  of  the 
ordinance  is  plain.  It  is  to  protect  the  citi- 
zen from  being  imposed  upon  by  false  weights 
and  measures.  To  accomplish  this  piurpose, 
while  dealers  in  coal  [860]  may  weig^h  the 
coal  which  they  sell  on  their  own  scales, 
they  are  not  permitted  to  sell  a  wagon  load 
of  coal  that  has  not  been  weighed  by  a 
weigher  approved  by  the  mayor  and  author- 
ised by  law  to  weigh  the  same.  That  it  may 
l)e  weighed  by  such  a  weigher  and  no  other, 
and  the  citizen  have  the  assurance  of  the  fact,, 
weighers'  certificates  of  that  fact  are  'fur- 
nished' to  such  dealers  for  such  weighers, 
and  such  weighers  are  required  to  'furnish'^ 
one  of  such  certificates  for  each  load  weighed 
by  him.  Surely  nothing  can  be  found  in  the 
purpose  of  this  municipal  law,  nor  in  the 
means  by  which  it  is  sought  to  be  accom> 
pU^ed,  that  is  without  the  express  power 
granted  by  the  charter  to  the  eity  to  regulate 
the  weighing  of  coal  in  the  city,  and  the  fact 
that  a  few  cents  are  charged  by  the  eity  for 
furnishing  each  of  the  certificates  surely  can- 
not be  beyond  the  power  expressly  given  to 
tax  and  regulate  'retailers'  of  that  com- 
modity. Whether  the  mayor  and  assembly 
have  selected  the  best  means,  by  these  ordi- 
nances, to  accomplish  the  purpose  is  a  matter 
with  which  we  have  nothing  to  do.  The 
power  exercised  being  within  powers  granted 
by  the  charter,  the  ]^intiffs  have  no  cause 
of  action.  The  demurrer  was  properly  sus- 
tained, and  the  judgment  is  affirmed.*' 

In  St.  Charles  v.  Eisner,  155  Mo.  671,  66 
S.  W.  291,  we  had  up  a  very  similar  ordi- 
nance. It  covers,  however,  coal,  hay  and 
ex>rn,  and  it  required  both  the  weighing  of 
such  commodities,  and  an  official  certificate 
of  weights.    This  ordinance  we  upheld. 

In  House  v.  Mayes,  227  Mo.  1.  c  636,  127 
S.  W.  305,  Gantt  J.,  said: 

"lliat  tlie  inspection  and  regulation  of 
weights  and  measures  are  within  the  police 
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power  of  the  states^  and  laws  passed  by  the 
Legislature  for  such  inspection  and  regulation 
requiring  dealers  and  traders  to  conform 
thereto,  and  for  the  appointment  or  elect  ion 
of  officers  or  inspectors  thereunder,  are  in 
the  nature  of  police  regulation  and  not  repug- 
nant to  the  Constitution  of  the  United  States 
or  of  this  State,  can  no  longer  be  doubted. 
[Pittsburg,  etc  Coal  Co.  ▼.  Louisiana,  156 
U.  S.  590,  15  8.  Ct.  459,  39  U.  S.  (L.  ed.) 
544;  30  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
451,  and  cases  therein  cited.]  [361]  Legis- 
lation along  these  lines  is  found  in  almost 
every  country,  the  underlying  purpose  of 
which  is  to  secure  uniform  weights  and  meas- 
ures and  to  guard  the  people  at  large  against 
defective  and  uncertain  weights  and  measures 
and  fraudulent  practices  connected  there- 
with." 

I  thought  the  statute  involved  in  the  House 
rase  entrenched  upon  private  contracts,  and 
dissented  with  all  the  vigor  I  possessed,  but 
only  succeeded  in  getting  two  of  my  brothers 
to  flee  the  light  as  I  saw  it.  The  case  went 
to  the  United  States  Supreme  Court,  and  if  I 
recollect  aright  my  dissent  had  less  effect 
there.  Authorities  from  other  jurisdictions 
are  along  the  same  lines.  The  purpose  of 
State  weighers  is  to  get  fair  weights  for  all 
parties  concerned.  This  purpose  of  certifi- 
cates of  weights  being  filed  with  the  ware- 


performing  hia  official  duty  or  deprive  him  of 
his  fees." 

But  it  must  be  recollected  that  the  statutes 
there  under  discussion  had  no  such  provisions 
as  we  have  in  section  63  of  the  Act  of  1913, 
supra.  He  did,  however,  in  the  concluding 
portion  of  his  opinion  (102  Mo.  1.  c.  688, 
689,  91  S.  W.  45,  50)  get  to  the  meat  of  the 
instant  case.    He  there  said: 

'The  amendatory  Act  of  March  9,  1893, 
which  we  are  now  considering,  does  not  pur- 
port to  alter  or  amend  any  section  of  the 
law  as  it  theretofore  existed  in  reference  to 
State  grain  inspection;  it  only  adds  other 
sections  providing  for  weighing  the  grain  that 
by  the  law  theretofore  existing  was  subject  to 
inspection. 

"It  may  be  that  the  General  Assembly,  if 
it  had  been  understood  that  grain  inspection 
was  by  the  law,  as  it  then  was,  limited  to 
public  warehouse  grain,  would  Iiave  so  amend- 
ed that  law  as  to  include  other  grain,  but 
that  is  mere  conjecture;  we  only  know  that, 
whether  from  misapprehension  or  disinclina- 
tion, the  GK?ncral  Assembly  did  not  so  amend 
this  law,  and  we  must  take  the  law  as  we 
find  it. 

"We  have  no  doubt  of  the  constitutional 
authority  of  the  Qenerol  Aasemhly  in  the 
exercise  of  the  8tate*8  police  povcer  to  throw 
around  persons   tcho   ship     their    grain    to 


house  commissioner's  department  is   clearly   ^m^market  in  this    State    the    protection  that 


apparent  from  the  outline  of  the  law  which 
we  have  given.  Such  requirement  protects 
the  public  from  more  than  one  angle.  We 
have  DO  doubt  that  under  our  rulings,  to  some 
of  which  we  have  not  agreed,  th«Be  statutes 
ace  valid. 

III.  We  are  cited  to  language  used  by  Val- 
liant,  J,  in  State  v.  Coffee,  192  Mo.  1.  c. 
679,  91  S.  W.  486,  and  680.  The  language 
there  used  must  be  interpreted  in  accord  with 
the  facts  of  the  case,  and  the  law  there  under 
consideration.  On  page  679  that  distin- 
guished jurist  did  say: 

"If  all  that  the  Attorney-General  claims 
u  the  ofiicial  rights  of  the  States  weigh- 
nasters  be  coneeded,  it  ia  still  doubtful  if  quo 
warranto  is  the  proper  remedy.  The  members 
of  the  Board  of  Trade  have  a  right  on  their 
own  account  to  empl<^  men  to  weigh  their 
grain  for  them  and  to  accept  their  certificates 
of  weight,  even  if  it  is  the  duty  of  the  State 
weigbmasters  also  to  weigh  the  same  grain 
and  to  give  certificates  of  the  weights.  And 
if  the  law  gives  to  the  certificates  of  the 
State  weighmaster  a  legal  effect  as  evidence, 
Btill  if  the  person  buying  or  selling  the  grain 
should  prefer  to  have  it  weighed  by  some 
other  person  and  to  base  his  business  trans- 
action in  reference  to  it  on  the  unofficial 
rather  than  the  official  certificates,  [362]  he 
Would  have  a  right  to  do  so.  Such  a  cour»n 
Would  not  prevent  the  state  weighmaster  from 


official  inspection  and  official  weighing  can 
give.  Without  such  protection  the  shipper 
is  at  the  mercy  of  those  who  handle  his 
grain  in  the  great  markets,  and  in  the  ordi- 
nary course  of  business  he  has  no  means,  or 
at  least  no  convenient  or  adequate  means,  of 
verifying  the  classification  and  weight  of  his 
grain.  It  is  no  infringement  of  the  shipper's 
constitutional  rights  to  tax  his  grain  witli 
reasonable  charge  for  this  official  service,  be- 
cause whether  a  particular  individual  desires 
to  avail  himself  of  the  service  or  not,  such 
service  is  a  wholesome  control  over  the  con- 
duct of  the  business,  and  the  State  has  the 
right  to  interfere  for  the  protection  of  the 
public.  And  besides,  there  is  nothing  that 
could  make  the  markets  of  this  State  more  at- 
[363]  tractive  to  shippers  than  a  reputation 
for  intelligent  and  honest  inspection  and 
weighing. 

"But  xchether  the  police  poicer  of  the  State 
should  he  exercised  or  not  in  such  matters, 
and  if  exercised  to  what  extent,  are  questions 
in  the  first  instance  for  the  General  Assembly 
<ind  not  for  the  courts.  In  the  law  governing 
the  case  before  us  the  General  Assembly  has 
gone  no  further  in  the  exercise  of  this  police 
power  than  to  provide  for  State  inspection 
and  State  weighing  of  grain  going  into  or 
out  of  public  warehouses. 

"We  rest  our  judgment  therefore  in  favor 
of  the  respondents,  not  on  the  ground  that  the 
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General  Assenihly  could  not,  undr  the  Con- 
stitutionf  pass  a  law  requiring  inspection  and 
weighing  of  grain  in  the  great  markets  of 
this  State  other  than  such  as  goes  into  or  out 
of  a  public  warehouse,  hut  on  the  ground  that 
the  General  Asacmbly  has  not  done  so." 

The  italics  are  ours.  The  law  then  under 
consideration  did  not  specifically  prohibit  the 
giving  of  a  weight  certificate  by  persons 
other  than  state  officials,  as  does  the  law  now. 
The  opinion,  therefore,  as  to  the  rights  of 
boards  of  trade  under  the  then  laws  has  but 
little  weight  in  determining  the  questions  in 
this  case.  Nor  is  there  any  thing  in  that 
opinion  which  thwarts  a  holding  to  the  effect 
that  the  present  inspection  laws  are  valid. 
On  the  contrary  the  concluding  portion  of 
such  opinion,  quoted  supra,  would  indicate 
that  such  exercise  of  the  police  power  would 
be  valid. 

We  are  also  cited  to  Merchants*  Exch.  v. 
Knott,'  212  Mo.  1.  c.  635,  111  S.  W.  565, 
A  reading  of  that  case,  and  of  the  case  of 
People  V.  Harper,  91  111.  1.  c.  367,  cited  and 
quoted  from  therein,  will  show  thaFthe  ques- 
tions involved  and  discussed  are  wholly  for- 
eign to  the  ones  here  involved. 

The  questions  here  are,  should  the  respond- 
ent be  precluded  from  issuing  weight  certifi- 
cates, or  any  paper  or  ticket  purporting  to 
be  the  weight  -of  any  car,  wagon,  sack,  or 
other  packages  of  grain  received  at  the  public 
warehouses  and  elevators  in  St.  Louis,  where 
our  inspection  laws  apply?  Or  shall  respond- 
ent be  permitted  to  make  any  charges  for 
weighing  or  issuing  weight  certificates  [364] 
or  tickets?  These  are  the  things  forbidden 
by  section  63  of  the  Act  of  1913  (Laws  1913, 
p.  372)  and  are  the  things  the  State  seeks 
to  prevent  the  respondent  from  doing.  And, 
these  are  the  things  which  respondent  admits 
it  has  been  doing.  This  statute  forbidding 
persons,  other  than  the  bonded  officers  of  this 
State,  from  doing  these  things,  had  in  view 
the  general  welfare  under  repeated  rulings  of 
this  court.  Such  statutes  were  intended  for 
the  protection  of  producers,  shippers  and  re- 
ceivers of  grain  and  hay,  as  well  as  other 
parties  interested  therein  as  owners,  pledgors, 
or  pledgees.  We  are  unable  to  say  that  the 
statute  is  an  improper  exercise  of  the  police 
powers  of  the  State.  If  so,  the  respondent 
should  be  prevented  from  issuing  any  weight 
certificates  or  any  paper  or  ticket  purporting 
to  be  the  weight  of  any  car,  wagon,  sack  or 
other  packages  of  grain  weighed  at  any  public 
warehouse  or  elevator  in  the  city  of  St. 
Louis,  and  from  charging  for  any  weighing 
or  weight  receipt  for  any  grain  at  such  public 
warehouse  or  public  elevator,  where  State 
weighers  are  stationed  under  the  laws  of  this 
State. 

IV.  It  is  suggested  by  able  counsel  that 
the  act  should  be  so  construed  as  to  permit 


the  weighing  and  certifying  of  weights  both 
by  the  State  and  the  respondent.  The  stat- 
ute will  not  bear  such  a  construction.  It 
was  clearly  the  legislative  intent  to  make  the 
State  the  weighmaster,  and  to  exclude  others 
from  giving  w^eight  tickets  or  certificates. 
The  very  purpose  of  the  law  would  be 
thwarted  in  the  construction  sought.  Of 
course  the  law  in  no  way  prohibits  owners  of 
grain  from  weighing  their  grain  before  it 
is  sent  to  or  put  in  a  public  warehouse,  to 
the  end  that  they  may  know  what  they  have, 
nor  does  it  prohibit  such  owners  from  weigh- 
ing it  after  It  is  withdrawn.  So  that  the 
argument  that  no  opportunity  is  afforded  to 
have  evidence  to  refute  the  prima  facie  show- 
ing of  the  State's  certificate  of  weight,  is 
without  foundation.  By  this  we  do  not  mean 
that  such  owners  may  force  such  previous 
or  subsequent  weighing  upon  scales  provided 
for  by  the  law  for  the  use  of  the  State 
authorities.  The  State  authorities  [365]  are 
entitled  to  proceed  with  their  work  without 
hinderance,  or  interference  in  any  respect 

V.  Nor  do  we  think  these  laws  interfere 
in  a  material  sense  with  interstate  commerce. 
The  police  powers  of  the  State  has  full  recog- 
nition by  the  Federal  government,  and  unless 
the  laws  passed  in  pursuance  of  such  powers 
unduly  interefere  with  the  commerce  clause 
of  the  Federal  Constitution  they  have  been 
upheld  by  the  United  States  Supreme  Court. 
[Pittsburg,  etc.  Coal  Co.  v.  Louisiana,  156 
U.  S.  590,  15  S.  Ct.  469,  59  U.  S.  (L.  ed.) 
544;  Sherlock  v.  Ailing,  95  U.  S.  09,  2S  U. 
S.  (L.  ed.)  819;  Munn  v.  Illinois,  94  U.  S. 
1.  c.  136,  24  U.  S.  (L.  ed.)  77;  Timier  v. 
Maryland,  107  U.  S.  38,  2  S.  Ct.  44.  27  U.  S. 
(L.  ed.)   370.] 

These  laws  do  not  purport  to  regulate  in- 
terstate commerce.  They  are  made  applicable 
solely  to  citizens  of  the  State,  and  property 
in  the  State.  In  the  Sherlock  case,  supra,  the 
U.  S.  Supreme  Court  well  said: 

"And  it  may  be  said,  genetally,  that  the 
legislation  of  a  State,  not  directed  against 
commerce  or  any  of  its  regulations  bat  relat- 
ing to  the  rights,  dtities,  and  liabilities  of 
citizens,  and  only  indirectly  and  remotely 
affecting  the  operations  of  commerce,  is  of 
obligatory  force  upon  citizens  within  its  terri- 
torial jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  forei^  or  interstate, 
or  in  any  other  pursuit."* 

What  has  been  said  by  the  courts  with 
reference  to  elevation  of  grain  in  transit 
being  a  part  of  the  transportation,  and  there- 
fore the  rates  charged,  under  the  control  of 
the  Interstate  Commerce  Cbmmission,  arc 
foreign  to  the  questions  involved  here.  This 
contention  is  therefore  ruled  against  the  r^ 
spondent.  '' 

We  are  therefore  forced  to  conclude  that 
the  respondent  should  be  adjudged  guilty  of 
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the  charges  of  usurpation  in  the  information- 
contained,  i.  e.»  (1)  weighing  the  grain  of 
the  citizens  of  Missouri  and  charging  there- 
for, and  (2)  issuing  certificates  of  weight 
for  grain  deposited  in  the  public  warehouses 
and  public  elevators  in  the  city  of  St.  Louis. 
These  things  the  law  forbids  and  the  respond- 
ent has  no  legal  right  to  do.  To  this  extent 
t  judgnaent  of  ouster  is  entered. 
All  ooneur,  except  Walker,  J.,  nol  sittiag. 


NOTE. 

The  reported  case  upholds  the  yalidity'of 
a  statute  providing  for  the  weighing  of  grain 
by  a  state  weighmaster  and  making  it  ualaw> 
lul  for  any  private  individual  to  issue  a 
weight  certificate.  Such  an  act  is,  the  court 
holdsy  a  leigitimate  exercise  of  the  police 
power  to  prevent  fraud  and  to  establish  a  dis- 
interested agency  between  the  buyer  and  tho 
seller  of  grain.  The  validity  of  legislation 
designed  to  prevent  fraud  in  weights  and, 
measures  is  discussed  in  the  note  to  State  v^ 
Co-Operativo  Stors  Co.  Ann^  Cas.  1912C  24a. 
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Xnstntetlotts  Appraved.  . 

In  the  motion  for  a  new  trial  there  are 
numerous  exceptions  to;  the  charges  of  the 
conrt  on  the  ground  that  there  was  no  evi- 
dence to  authorise  the  instructions  criticized. 
An  examination  of  the  evidenee  contained  in 
the  vseoM  shows  tlMt  in  each  ease  such  ex- 
ception is  without  merit.  For,  wUIe  as  to 
some  of  the  issues  covered  by  the  instructions 
complained  of  there  may  hSve  been  no  direct 
evidence,  there  were  fsots  in  evidence  from 
which  the  jnry  would  hare  been  authorized 
to  draw  deductions  which  would  have  sup- 
ported tike  contentions  of  the  defendant  in 
error  relatively  to  those  issues. 
SsTno. 

The  requests  to  charge,  so  far  as  they  were 
lejral  and  pertinent,  were  covered  by  the  gen- 
eral charge. 

Appeal  and  Error  -^  Seope  of  Review  — 
Questions  Not  Ifikely  to  Arise  on  Re- 
trial. 

The  ease  being  remancled  for  a  new.  trial 
vpott  another  ground*  it  is  unnecessary  to 
detennino  o^  decide  questions  made  by  assign- 
ttenU  of  sn'or  upon  rjuKngs  of  the  court  re- 


fusing to  declare  a  mistrial  based  upon  cer- 
tain incidents  occurring  during  the  trial,  as 
those  incidents  will  probably  not  occur  at  the 
next  hearing. 

Fraudulent  Conveyances  —  Oolisldera- 
tion  —  Payment  by  Chrantee  of  Bal- 
anee  vf  Prioo  Due  f^na  Ovmntor. 

The  court  erred  in  instructing  the  jury 
that  if  one  who  was  insolvent  conveyed  to 
another  property  upon  which  he  owed  an  un- 
paid balance  of  the  purchase  price,  upon  the 
sole  consideration  of  payment  of  the  balance 
of  the  purchase  money,  by  the  transferee, 
such  conveyance  would  be  without  a  valid 
consideration  and  void  as  against  other  cred- 
itors; that  the  equity  which  the  vendor  had, 
if  he  had  an  equity,  in  the  property  under 
theciroumstances  stated,  was  subject  to  his 
debts,  and  that  he  could  only  "convey  it  for 
a  valuable  consideration;  otherwise,  it  be- 
longed to  his  creditors,  and  he  could  not  give 
it  away  to  a  person  without  receiving  some- 
thing for  it  which  would  inure  (either  to  the 
benefit  of  himself'  or  his  creditors."  A  con- 
veyance by  an  insolvent  under  the  cireum- 
stanees  to  another  party  upon  the  eonsidera* 
tion  of  tJhe  payment  by  the  latter  of  the  bal- 
ance of  the  unpaid  purchase  money  would  net 
be  without  consideration,  and  would  not  be 
a  mere  voluntary  conveyance,  and  it  was 
error  to  so  instruct  the  jury;  thonch  they 
might  properly  have  been  informed  that  in 
passing  upon  the  bona  fides  ef  the  transac- 
tion iMtweien  the  vendor  and  his  transferee 
they  eottld  take  inlio  eottsideration  the  value 
td  the  equity  in  the  land  with  which  the 
vendor  was  vested  and  the  amount  of  the 
unpaid  purchase  money,  and  the  insolvency 
of  the  grantor.  Civ.  Code,  §  4244;  Martin  v. 
White,  115  Ga.  866  (42  S.  E.  279). 

Witnesses  —  Tntpeaehnient  —  Prior 
Claim  of  Privilege. 

The  court  erred  in  admitting  certain  docu- 
mentary evidence  showing  that  the  witness  in 
U'  ezimiufll  ease  hud  declined  to  snswer  before 
the  graud  jury  certain  questiofts  propounded 
to  him  on  the  ground  that  iiis  answer  to 
those  questions  might  tend  to  criminate  him- 
self. The  admission  of  this  evidence  tended 
tp  destroy  or  at  least  abridge  the  privilege 
oJF  the  witness,  guaranteed  by  the  constitu- 
tion of  this  state,  of  refusing  to  answer  ques- 
tions tending  to  criminate  him,  and  to  de- 
prive him  of  the  protection  of  that  privilege 
whioh  it  was  tiie  purpose  of  tlie  eonstitutioa 
to  give. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Muscogee  county: 
Slade,  Judge. 

Action  by  Merchants  and  Mechanics  Bank 
of  Columbus,  plaintiff,  against  H.  M.  Mooty, 
defendant.  Leo  Loewenlicrz,  claimant.  Judg- 
ment for  plaintiff.  Claimant  brings  error. 
Kevebsed. 

[557]  A  fi.  fa.  in  favor  of  Merchants  and 
Mechanics  Bauk  against  H.  M.  Mooty  was 
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levied  upon  certain  real  estate  in  the  City  of 
Columbus,  as  the  property  of  the  defendant 
in  fi.  fa.;  and  Leo  Loewenherz  interposed  his 
claim  to  the  property.  When  the  case  came 
<m  for  trial  the  plaintiff  tendered  issue,  and 
set  up  specifically  certain  grounds  upon  whicli 
it  claimed  the  property  was  subject.  They 
were  in  substance  as  follows:  First,  that 
while  the  defendant  in  t.  fa.  had  executed 
a  deed  of  conveyaance  to  the  claimant,  the 
former  at  the  date  of  the  conveyaance  was  in- 
debted to  the  plaintiff  in  the  sum  of  $400,  be- 
sides interest,  which  debt  was  the  foundation 
of  the  judgment  upon  which  the  execution 
levied  was  based,  and  the  deed  from  the  de- 
fendant in  fi.  fa.  to  the  claimant  was  without 
consideration  and  merely  a  voluntary  deed. 
Second,  that  the  deed  was  executed  by  the 
defendant  in  &.  fa.  under  coercion  and  to  pre- 
vent the  prosecution  of  him  for  embezzlement. 
Third,  that  the  defendant  in  fi.  fa.  conveyed 
to  the  claimant  all  other  lands  of  which  he 
was  seiMd  and  possessed,  thereby  rendering 
himself  insolvent;  and  that  the  deeds  of  con- 
veyance were  made  with  intention  to  delay 
or  defraud  creditors,  the  claimant  knowing  of 
the  intention  with  which  they  were  executed.' 
Fourth,  that  at  the  time  of  the  execution  of 
the  deeds  the  defendant  in  fi.  fa.  reserved  a 
benefit  to  himself.  On  the  trial  the  jury 
returned  a  verdict  [558]  for  the  plaintiff.  A 
motion  for  a  new  trial,  made  by  the  claimant; 
was  overruled,  and  he  excepted. 

During  the  trial  the  court  admitted  in  evi- 
dence, over  objections  duly  made,  certified 
copiea  of  two  documents,  as  follows: 

"In  re  L.  Loewenherz,  Attachment  for  Con- 
tempt. 

"It  appearing  to  the  co>urt  that  the  grand 
jury  at  this  the  May  term,  1913,  of  Muscogee 
Superior  Court,  has  pending  before  them  the 
investigation  of  the  case  of  the  State  v.  H. 
M.  Mooty,  charged  with  the  offense  of  larceny 
after  trust  j  and  it  further  appearing  that  L. 
Loewenherz  has  been  called  before  said  body 
and  duly  sworn  as  a  witness  in  behalf  of  the 
State  in  said  case  therein  pending;  and  it 
further  appearing  that  the  following  ques- 
tions have  been  propounded  to  the  said 
Loewenherz  by  the  solicitor-general  of  this 
court;  and  it  further  appearing  that  said 
Loewenherz  refuses  and  declines  to  answer 
said  questions,  to  wit:  Q.  Has  the  said  H. 
M.  Mooty  appropriated,  without  your  knowl- 
edge and  consent,  to  his  own  use,  moneys  be- 
longing to  you,  which  were  entrusted  to  him 
by  you,  as  your  clerk  and  bookkeeper?  If  so, 
how  much  and  what  amount  has  the  said 
Mooty  appropriated  to  his  own  use? 

"Therefore  it  is  considered,  ordered,  and  ad- 
judged that  a  copy  of  this  rule  be  served 
upon  said  L.  Loewenherz  instanter  by  the 
sheriff  of  this  court:   and  that  the  said  L. 


Loewenherz  show  cause  before  me  at  wrperior- 
court  room,  Muscogee  cotmty,  on  the  29th  day 
of  May,  1913,  at  9  o'clock,  why  he  should  not 
be  punished  for  his  contempt  of  court.  Given 
under  my  hand,  this  28th  day  of  May,  1913. 
"S.  P.  Gilbert,  Judge  S.  C,  C.  C." 

"In  re  L.  Loewenherz.  Attachment  for  Con- 
tempt. In  Muscogee  Superior  Coiirt,  May 
Term,  1013. 

"Now  comes  L.  Loewenherz,  and,  in  re^Nmse 
to  the  rule  nisi  to  show  cause  before  his  honor 
6.  P.  Gilbert,  Judge  S.  C.  C.  C,  why  respond- 
ent should  not  be  punished  for  contempt  of 
court,  says: 

"First :  He  should  not  be  punished  for  con* 
tempt  of  court,  for  the  reason  that  he,  re- 
spondent, has  not  been  and  is  not  guilty  of 
any  contempt  of  court. 

"Second:  Respondent  says  that  if  he  had 
answered  the  questions  set  forth  in  the  rule 
nisi  that  he  might  have  disclosed  ft  fact  which 
forms  a  necessary  and  essential  link  in  the 
chain  of  testimony  which  would  tend  to 
criminate  himself,  respondent,  and  [559] 
which  might  be  sufficient,  taken  in  ccmnection 
with  other  evidence,  to  convict  him  of  a  crime, 
and  he  cannot  anexer  aaid  questions  with- 
out accusing  himself. 

"Third :  Respondent  says  to  hAve  answered 
said  questions  might  have  criminated  and 
tended  to  criminate  himself,  and  would  have 
tended  to  have  brought,  disgrace  and  public 
eontempt  upon  himself;  and  under  Sec.  4554 
of  the  Civil  Code  of  Georgia  of  1910,  and 
under  Sec.  9  and  Par.  3  of  section  1037  of  the 
Penal  Code  of  Georgia  of  1910,  and  under 
Art.  1,  Sec.  1,  Par.  6,  of  the  Constitution  of 
(reorgia,  and  under -Art.  5  oi  Artide  8  of 
the  Constitution  of  the  United  States  of 
America^he  had  a  right  to  decline  to  answer 
each  and  both  of  said  quefftions  i  and  for  these 
reasons  he  did  decline  and  refuse  to  answer 
said  questions. 

"Wherefore,  having  fully  answered,  re- 
spondent prays  to  be  discharged. 

"A.  W.  Ooeart  Attorney  for  respondant^  L. 
Loewenhers." 

A.  W.  Cozart,  Q.  7,  Tigner  and  T.  T.  Mil- 
ler for  plaintiff  in  error. 
Hatcher  d  Hateher  for  defendant  in  error. 

Beck,  J.  {after  stating  the  facta). — 1-4. 
The  rulings  made  in  the  first  four  headnotes 
require  no  elaboration. 

5.  Wo  think  the  court  erred  in  admitting 
the  rule  nisi  in  the  contempt  case  and  the 
answer  thereto.  Xo  person  shall  be  compelled 
to  give  testimony  tending  in  any  manner  to 
criminate  himself.  Constitution  of  Georgia, 
art.  1,  sec.  1,  par.  6  (Civil  Code,  |  6362). 

When  the  claimant  in  this  case  declined  to 
answer  the  questions  set  forth  above,  he  was 
merely  claiming  and  availing  himself  of  the 
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)irivil«ge  guaranteed  in  the  daxiae  of  tiie  torn* 
8tituti<m  quoted;  and  this  prrrilege  is  a  real 
privil^e.  The  admission  of  evidence  showing 
that  the  witness  had  declined  to  answer  the 
questions  propounded  to  him  by  the  solicitor- 
general  before  the  grand  jury,  when  they  were 
considering  the  case  of  the  State  against 
Mooty,  tended  to  deprive  the  witness  of  his 
pririlege,  or  at  least  to  abridge  it  and  de- 
stroy its  value;  and  a  party  should  not  be 
subjected  to  injury  for  availing  himself  of 
the  privilege  of  refusing  to  answer  questions 
which  might  have  a  tendency  either  to  crimi- 
nate him  or  subject  him  to  penalty.  Harri- 
son V.  Powers,  76  Ga.  219.  It  was  said,  in 
the  opinion  in  the  case  just  cited :  ''A  party 
is  not  bound  [560]  to  accuse  himself  either 
directly  or  indirectly.  This  principle  is  as 
old  as  Magna  Gharta  and  is  embodied  in  all 
our  constitutions,  both  State  and  Federal. 
Of  what  worth  would  the  protection  be  if  a 
party  availing  himself  of  it  incurred  detri- 
ment or  loss  by  so  doing?  See  authorities 
cited  on  brief  of  counsel  for  plaintiffs  in 
error,  as  well  as  those  cited  by  the  defendant 
in  error,  and  in  addition  Higdon  v.  Heard, 
14  Oa.  255,  268;  Gravett  v.  State,  74  Ga. 
191." 

In  the  case  of  State  v.  Bailey,  54  la.  414, 
6  N.  W.  589,  the  Supreme  Court  of  Iowa 
said:  "It  would  indeed  be  strange  if  the  law 
should  confer  upon  a  witness  this  right  as  a 
privilege,  and  at  the  same  time  should  permit 
the  fact  of  his  availing  -himself  of  it  to  be 
shown  as  a  circumstance  against  him.  It  cer- 
tainly IS  a  privilege  of  very  doubtful  char- 
acter if  the  effect  of  claiming  it  is  a  preju- 
dicial to  the  .witness  as  the  effect  of  waiving 
it.  In  Greenleaf  upon  Evidence,  §  450,  it  is 
said:  *If  the  witness  declines  answering,  no 
inference  of  the  trUth  df  the  fact  is -permitted 
to  be  drawn  from  that  circumstance,  and  no 
answer  forced  from  him  by  the  presiding 
judge,  after  he  has  claimed  protection,  can 
he  afterwards  given  in  evidence  against  him.' 
If  an  answer,  involuntarily  given,  cannot  be 
proven  against  a  witness,  it  would  seem  to 
follow  thcfc  tbd^  faet  that  he  has  claimed  his 
privilege  cannot  be  shown.  See  1  Greenleaf 
on  Ev.  §  450,  and  authorities  cited  in  note  5." 

Judgment  reversed. 

All  the  Justices  concur,  except  Fish,  C.  J., 
absent. 

EvAWS,  T,  J.,  and  HiLt,  J.  {specially  con- 
erring  in  the  judgment). — A  conveyance  of 
land  encumbered  by  a  security  deed  operates 
only  on  the  grantor's  equity  of  redemption; 
*nd  if  such  grantor  be  insolvent,  his  convey- 
ance of  the  land  (the  value  of  which  is  in 
excess  of  the  encumbrance)  on  condition  that 
the  purchaser  will  pay  the  encumbrance  is 
>rithout  consideration  and  void  as  against 
«rediiora    Webb  v.  Atkinson,  124  N.  C.  447, 


82  8.  E.  737;  Randall  v.  Vroom,  30  N.  J. 
£q.  853;  1  Moore  on  Fraud.  Con.  308.  The 
charge  of  the  court  is  in  substantial  acccnrd 
with  the  foregoing  proposition,  which  we  be- 
lieve  states  a  correct  principle  of  law;  and 
we  dissent  from  the  ruling  in  the  4th  head- 
Bota. 


NOTE. 

Admlssiliility    in    Civil 
denoe    Showing    that 
Previonsly      Claimed 
CHminal  Case. 


Case  of  EtI- 
VT^iltness  Had 
Privilece      in 


There  ase  but  two  decisions  besides  the 
reported  case  passing  on  the  admissibility  of 
evidence  in  a  civil  case  showing  that  a  wit- 
ness testifying  therein  had  previously  claimed 
the  privil^e  of  refusing  to  testify  in  a  crimi- 
nal case.  These  are  in  accord  with  the  re- 
ported case  holding  that  such  evidence  is  in- 
admissible on  the  ground  that  the  witness 
would  be  deprived  of  the  privilege  given  him 
by  the  constitution  if  the  fact  of  making  the 
claim  was  subsequently  admitted  to  discredit 
him.  Mastersoa  v.  St.  Louis  Transit  Co.  d04 
Mo.  507>  103  6.  W.  48;  Garrett  v.  St.  Louis 
Transit  Co.  210  Mo.  65,  16  Ann.  Gas.  678, 
118  S.  W.  68. 

In  the  case  first  cited  a  motorman  ^o  was 
a  witness  for  the  defendant  testified  with 
respect  to  the  accident  on  .which  the  action 
was  based.  On  cross-examination  he  was 
asked  if  he  had  testified  at  the  ooroner'-s  » 
quest  and  answered  '^o."  The  plaintiff  then 
produced  and  showed  to  the  court  what  pur- 
ported to  be  a  transcript  of  the  evidence 
takein  at  the  coroner's  inquest  in  which  it 
appeared  that  when  the  witness  was  asked  to 
state  what  he  knew  about  the  accident,  an- 
swered: "I  don't  care  to  testify.  I  miglit 
incriminate  myself."  The  court  said: 
'-Plaintiffs  were  not  entitled  to  have  the  jury 
in  this  case  draw  an  inference  to  the  preju- 
dice of  the  defendant  from  the  fact  that  the 
motorman,  through  caution,  or  timidity  for 
his  own  sake,  would  decline  to  testify  before 
the  coroner.  He  had  just  gone  through  the 
distressing  experience  c^  having  killed  a  child, 
und,  though  he  may  have  been  entirely  con- 
scious of  having  done  everything  in  his  power 
to  prevent  it,  yet  the  distressing  fact  re- 
mained; the  law  did  not  compel  him  to  speak, 
and  he  declined  to  do  so;  but  that  was  his 
personal  affair,  with  which  the  defendant  had 
nothing  to  do.  This  contention  of  plaintiffs 
is  that  the  evidence  was  competent  as  tending 
to  impeach  the  witness;  the  inference  they 
would  draw  is  that,  if  he  had  not  been  afraid 
of  incriminating  himself,  he  would  have  told 
a  different  story  at  the  coroner's  inquest  from 
that  which  he  told  at  this  trial,  and  the  fact 
that  he  declined  for  that  reason  to  testify 
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puts  him  under  the  suspicion  of  cartying  A 
guilty  conscience,  and  authorizes  the  jury  to 
discredit  his  testimony.  The  right  of  the 
motorman  to  refuse  to  testify,  under  the  cir* 
cumstances  stated,  was  a  personal  right  of 
such  high  importance  that  it  is  expressly 
guarded  in  the  constitution  itself.  It  is  there 
given  absolutely  and  unequivocally,  yet  we 
are  now  asked  to  declare  that  it  is  a  right 
which  the  citizen  will  exercise  at  his  peril, 
the  peril  of  being  branded  with  suspicion, 
the  peril  of  having  it  brought  up  against  him 
to  impeach  him  if  he  should  ever  assert  his 
innocence.  Such  a  ruling  would  be  a  gross 
impairment  of  the  constitutional  right,  be- 
cause it  would  burden  it  with  a  dangerous 
consequence.*' 

In  Garrett  v.  St.  Louis  Transit  Co.  219 
Mo.  65,  16  Ann.  Cas.  678,  118  S.  W.  68,  it 
appeared  that  the  plaintiff's  husband  was 
killed  while  riding  in  one  of  defendant's  cars. 
It  was  claimed  by  the  plaintiff  that  he  was 
killed  by  the  conductor  who  wrongfully  at- 
tempted to  eject  him.  At  the  coroner's  in- 
quest the  conductor  refused  to  testify  on 
advice  of  coiiasel  on  the  ground  that  his  testi- 
mony might  incriminate  him.  The  court  held 
that  evidence  of  that  refusal  was  not  admis- 
sible, following  the  decision  in  Masteraon 
V.  St.  Louis  Transit  Ck).  204  Ho.  607, 
lOS  8.  W.  48u  The  deciaion  in  that 
^ee  was  criticised,  however,  the  eourt  say- 
ing: "There  can  be  no  question  but  whaJb 
that  ease-  is  directly  in  point,  and  fully  sap- 
^rts  the  action  of  the  circuit  court  in  ex» 
jelndittg  the  testimony  in  question;  but  in  my 
judgment  that  case  is  supported  by  neither 
reason  nor  aathority.  The  authorities  are 
tiniform  on  both  sides  of  the  Atlantic  in  hold- 
ing that  the  testimony  given  by  a  witness 
before  the  coroner's  inquest  is  admissible  for 
tile  pu]^pose  of  oontradieting  and  impeaching 
sudi  witness  when  he  subsequently  testifies  in 
another  court  regarding  the  same  matter. 
.  .  .  Clearly,  Crady  would  not  have  been 
compelled  to  testify  before  the  coroner  if  he 
considered  his  testimony  wouid  incriminate 
him,  [Masterson  v.  St.  Louis  Transit  C!o. 
supra;  Counselman  v.  Hitchcock,  142  U.  S.  1, 
c.  562  to  586,  12  S.  Ct.  195,  35  U.  S.  <L.  ed.) 
1110.]  The  latter  case  is  an  able  review  of 
all  of  the  authorities  treating  this  subject. 
But  the  law  is  equally  well  settled  that  the 
witness  may  waive  this  constitutional  right 
and  testify  freely  and  fully  upon  any  and 
all  matters  i^elevant  to  the  case.  [3  Wigmore 
on  Evidence,'  p.  3132,  aec.  2268,  and  cases 
cited.]  That  privilege  is  personal  to  the  wit- 
ness, and  cannot  be  exercised  for  him  by  any 
other  person,  even  though  his  testimony 
amoimted  to  a  confession  of  guilt  to  the 
Most  heinous  crime  known  to  the  law.  That 
being  true  of  necessity,  aihd  all  ol  the  au- 
thorities so  hold,  that  the  witness  may  be 


called  to  the  witness  Biaiid  and  interrogated 
before  the  coroner  upon  any  and  all  elements 
of  the  case  under  investigation^  and  neither 
the  witness  nor  his  counsel  have  a  right  to 
object  to  his  toeing  called,  or  to  object- to  the 
asking  of  such  questions;  but  if  he  does  not 
wish  to  answer  them^  then  he  has  a  perfect 
legal  right  to  refuse  to  do  so.  That  refusal, 
according  to  reason  and  all  of  the  authori- 
ties, guarantees  to  the  witness  mil  of  his  con- 
stitutional rights  to  decline  to  give  testimony 
against  himself.  So  it  must  logically  follow 
that  when  a  witness  goes  upon  the  witness 
stand  and  testifies  or  declines  to  testify,  that 
testimony  and  conduct  become  public  prop- 
erty, and  may  and  should  be  used  to  con- 
tradict and  impeach  him  whenever  he  sub- 
sequently takes  the  stand  and  testifies  and 
conducts  himself  differently  from  what  he  did 
before  the  coroner,  even  though  his  subse- 
quent testimony  is  given  in  a  case  in  whidi 
he  is  on  trial  for  his  life  or  liberty,  with  the 
limitation  only  that  under  such  sections  2637 
and  2636,  Rev.  St.  1899,  he  cannot  be  inter- 
rogated regarding  any  matter  to  whi(^  he  did 
not  testify  in  chief,  but  he  may  be  lawfully 
interrogated  upon  cross-examinatioai  regard- 
ing all  things  he  testified  about  in  chief,  how- 
ever self- in  criminating  his  answers  may  be, 
even  to  the  extent  of  asking  him  if  he  did  not 
"testify  differently  before  the  coroner  or  other 
eourt." 
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Mississippi  Supreme  Court — ^March  1, 1915. 
108  Miss.  871;  67  So.  4:01. 


The  conimon  law  cohsists  of  those  princi- 
ples and  rules  of  aciSion  whitir  have  been  from 
time  to  time  adopted  and  acted  on  by  the 
courts  when  administering  justice,  in  cases 
not  governed  by  any  written  law  arising  out 
of  private  disputes  of  individuals. 

Appeal  and  Error  -*  ^wersal  —  Itintlt- 
ing  Isanea  on  ftetriaL 

At  common  law  in  a  civil  action,  the  su- 
preme court  has  the  power  to  award  a  new 
trial  on  the  issue  of  damages  only. 

[See  note  at  end  of  this  case.] 

Same. 

That  the  statute  in  force  prior  to  Code 
1906,  §  800,  providing  that  ev^ry  new  trial 
granted  shall  be  on  such  'terms**  as  the  court 
shall  direct,  read  "terms  and  conditions,'*  is 
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immaterial,  m  tie  wwds  ane  sjrttOBynMw; 
''terms"  meaning  propositions,  limitations}  or 
proviBions  stated  or  offered,  axid  a  "condition" 
is  tbat  which  limits  or  modifies  the  existence 
or  character  of  something;  a  restriction  or 
i}ualificalion. 
[See  note  at  end  of  this  case.] 

Same. 

Under  Code  1906,  §  800,  relating  to  circnit 
courts,  but  made  applicable  by  sections  4900 
and  4919  to  the  supreme  court,  providing 
that  every  nsw  trial  granted  shall  be  on  such 
terms  as  the  conrt  shall  direct^  and  section 
4919,  empowering,  the  supreme  court  to  ren- 
der judgment  such  as  the  trial  court  should 
have  r^-ndered,  unless  necessary  that  damages 
be  assessed  by  a  jury,  and  that  on  remand 
the  trial  court  shall  proceed  according  to 
directions  of  the  supreme  court,  the  supreme 
court  has  power  to  award  a  new  trial  on  the 
issue  of  damages  only. 

[See  note  at  end  odf  this  case.] 

Cottrte  —  Rules  —  Bepettl  by  •tetttte  — 
Pia»ti*l  Reyeml. 

A  statute  hicorporatiag  partially  a  rule  of 
the  commtcn  law  does  nat  operate  as  a  repeal 
ol  the  rest  of  the  rule. 

Apyaftl  and  Brrov  >^  B«ven»l  ^  lijidt- 
iam  Zaamea  ess  Betvi«l« 

That  Code  1906,  §§  4944,  4945,  hy  the  rule 
of  ''expressio  unius  est  cxchisie  alterius/' 
prohibits  the  supreme  court  from  granting  a 
nbw  trial  on  the  issue  of  damages  only,  does 
not  affect  such  right  if  it  exists  by  some  other 
statute. 

[See  note  at  end  of  this  case.] 

Same. 

To  reverse  and  grant  a  new  trial  on  tho 
iBBiie  of  damages  only  does  not  violate  Const. 
ISno,  §  31,  making  the  right  of  trial  by  jury 
inviolate. 

[See  note  at  end  of  this  ease.] 

Same. 

To  reverse  and  grant  a  new  trial  on  the 
issue  of  damages  only  does  not  ^prive  appel- 
lant of  property  without  due  proceee  of  law. 

[See  note  at  end  of  this  case.] 

Effect  of  Idmltatieii  —  Brldenee  Ad^ 
mHsllile  on  Retirial* 

Where  the  court  on  appeal  remands  a  case 
en  the  issue  of  damages  only,  evidence  as  to 
liability  ia  ioadmiaaible  on  the  new  trial. 

Appeal  from  Cirouit  Court,  Warren  coun- 
ty: MeuifOKB,  Judge. 

Actioii  by  Henry  Scott,  plaintiff,  against 
Vftzoo  aad  Miseissippi  Valley  Railroad  Com- 
pany, defeadant.  Judgment  leor  plaintiff. 
Defendant  appeals.    AfvIbIkeix 

[t78]  The  rule  of  the  Supreme  Court  re- 
ferred to  in  the  opinion  is  as  follows:  "Bule 
13.^Kbw  Trial  as  to  Damages  Only. — When 
ft  judgment  is  reversed  and  a  new  trial  or- 
dered beeanse  the  damages  are  excessive  or 
inedequate,  and  for  no  other  reason,  suoh 
Ann.  Cas.  1917B. — 50. 


judgment  shall  be  set  aside  only  in  respect 
of    damages   and    shall   stand   good    in   all 
other  respects." 
See  102  Hiss.  905,  69  So.  ix. 

Mayea  d  Mnyta  and  ff.  D,  Minor  for  ap- 
pellant. 
Hudson  d  MeKay  for  appellee. 

[878]  Skith,  C.  J.— This  suit  was  institut- 
ed in  the  court  below  by  appellee  to  recover 
from  appellant  damages  for  an  injury  received 
by  him  while  in  appellant's  employ  by  rea- 
son of  the  negligence  of  its  servants.  On  the 
trial  of  the  cause  there  was  a  verdict  and 
judgment  for  appellee  for  the  sum  of  one 
hundred  dollars,  from  which  he  appealed 
[879]  to  this  court,  and  obtained  a  reversal 
thereof  for  the  reason  that  the  damages 
allowed  him  were  inadequate.  103  Miss.  522, 
60  So.  215.  In  reversing  the  judgment,  how- 
ever, the  new  trial  directed  was  restricted  to 
the  ascertainment  of  damages  only,  and,  In 
so  far  as  it  settled  the  question  of  liability, 
the  judgment  was  permitted  to  remain*  in 
full  force  and  effect.  On  return  of  the  cause 
to  the  court  below  it  was  again  tried  in 
accordance  with  the  directions  of  this  court, 
and  resulted  in  the  avrard  to  appellee  of  dam- 
ages in  the  sum  of  six  thousand  and  seven 
hundred  and  fift^  dollars.  Appellant's  prin- 
cipal assignment  of  error  is  that  this  court 
was  withodt  power  in  rerersing  and  remand- 
ing this  cause  to  direct  that  it  be  tried  on 
the  question  of  damages  only,  and  that  there- 
fore the  eouit  erred  ia  restrictiag  the  trial 
to  that  issue. 

Two  questions  arise  on  this  assignment  of 
error:  First,  hsa  this  court,  independent 
of  rule  No.  13  |59  So.  ix),  adopted  by  it  some 
time  since,  the  right  to  limit  the  issues  when 
awarding  a  new  trial?  and,  seoood^  if  not, 
hhd  fit  the'  poiwer  to  assume  such  a  right  by 
the  adoption  of  this  rule? 

All  Of  the  powers  with  which  this  court  is 
Tested  and  which  are  not  conlerncd  upon  it 
by  the  Constitution,  either  expressly  or  by 
necessary  implication,  are  derived:  <1) 
From  statutes;  and  (2)  from  the  common 
law.  Taking  up  first  the  second  of  these 
sources  from  which  our  power  is  derived,  and 
since  it  has  been  held  that  it  "is  undoubtedly 
the  rule  at  conunon  law"  that  in  awarding  n 
new  trial  because  of  inadequate  or  excessive 
damages  the  court  is  without  power  to  limit 
the  issue  to  the  assessment  of  damages  only 
(Farrar  ▼.  Whe^r,  145  Fed.  482,  75  C.  C. 
A.  386),  it  will  not  be  unprofiUble  to  first 
answer  the  question:  What  is  the  common 
law? 

In  1  Kent's  Commentaries,  471,  it  is  said: 
"The  common  law  includes  those  principles, 
usages,  and  rules  [880]  of  action  applicable 
to  the  government  and  security  of  persons 
and  property,  which  do  not  rest  for   their 
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authority    upon    any    express    and    posHiTe 
declaration  of  the  will  of  the  legislature." 

In  Kansas  y.  Colorado,  206  U.  S.  46,  £7 
S.  Ct.  655,  51  U.  S.  (L.  ed.)  956,  the  supreme 
court  of  the  United  States,  after  quoting  this 
passage  Iron:!  Kent,  proceeded  as  follows 
(italics  ours) : 

''As  it  does  not  rest  on  any  statute  or 
other  written  declaration  of  the  sovereign, 
there  must,  as  to  each  principle  thereof,  he  a 
first  statement.  Those  statements  are  found 
in  the  decisiotis  of  courts,  and  the  first  state- 
ment presents  the  principle  as  certainly  as 
the  last.  Multiplication  of  declarations  mere- 
ly adds  certainty.  For,  after  all,  the  common 
law  is  but  the  accumulated  expressions  of  the 
various  judicial  tribunals  in  their  efforts  to 
ascertain  what  is  right  and  just  between  indi- 
viduals in  respect  to  private  disputes." 

In  Forbes  v.  Scannell,  13  Cal.  266,  it  was 
said,  quoting  from  an  opinion  delivered  by 
Gushing,  when  attorney-general,  construing  a 
statute,  that: 

''By  'common  law'  is  intended  that  law 
which  is  to  be  found  in  the  decisions  of  the 
courts  ol  justice  of  the  United  States,  both 
federal  and  state  courts,  as  distinguished 
from  that  law  which  is  found  in  the  statute 
law  of  the  United  States  and  of  the  several 
states." 

In  Murray  v.  Chicago,  etc  R.  Co.  92  Fed. 
868,  35  G.  C.  A.  62,  it  was  said  that  (italics 
ours) : 

"It  has  always  been  assumed  that  the  fed- 
eral courts  were  endowed  with  a  power  and 
jurisdiction  adequate  to  the  decision  of  every 
cause,  and  every  question  in  a  cause,  present- 
ed for  their  consideration,  and  of  applying 
to  their  solution  and  decision  any  rule  of  the 
common  law  .  .  .  applicable  to  the  casa, 
and  that  would  aid  them  in  reaching  a  just 
result,  which  is  the  end  for  which  courts 
were  created.  If  a  case  is  presented  not  cov- 
ered by  any  law,  written  or  unwritten,  their 
powers  are  adequate,  [881]  and  it  ia  their 
duty  to  adopt  such  rule  of  decision  as  right 
and  justice  in  the  particular  case  seem  to 
demand.  It  is  true  that  in  such  a  case  the 
defoision  makes  the  law,  and  net  the  law  the 
decision,  hut  this  is  the  way  the  common 
law  itself  was  made,  and  the  process  is  still 
going  on.** 

Xumerous  other  utterances  of  this  char- 
acter may  be  cited  from  the  decisions  of  the 
courts.  Indeed,  ''the  fundamental  idea  of  law 
is  that  of  a  rule  or  principle  underlying  a 
series  of  judicial  decisions."  "Courts  and 
Legislation,"  by  Prof.  Roscoe  Pound;  Pro- 
ceedings of  the  Bar  Association  of  Tennessee 
1912,  p.  81. 

Discarding,  then,  the  archaic  theory  char- 
acterized by  Austin  as  "the  childish  fiction 
employed  by  our   judges   that  judiciary  or 


ooaimoB  law  ia  not  made  hy  tkem,  but  is  a 
miraculous  something,  made  by  nobody,  exist- 
ing .  .  .  from  eternity,  and  merely  de- 
clared from  time  to  time  by  the  judges," 
and  expressing  the  idea  embodied  in  these 
authorities  in  slightly  different  language,  the 
common  law  consists  of  those  principles  and 
rules  ol  action  which  have  been  from  time 
to  time  adopted  and  acted  upon  by  the  courts 
when  administering  justice  in  cases  not  gov- 
erned by  any  written  law,  arising  out  of  the 
private  disputes  of  individuals*  The  conimoD 
law  thus  brought  into  existence,  while,  in 
most  respects,  the  ''soul  of  reason,"  is  not 
always  arrived  at  by  an  application  of  the 
rules  of  logic,  for  its  basis  in  the  last  analy- 
sis is  nothing  more  nor  less  than  expediency 
{Holmes'  '*The  Common  Law,"  pp.  35  and 
68) ;  and  it  is,  after  all,  but  "the  product  of 
experience  of  time,  and  the  necessities  of 
men  living  under  a  form  of  government.*' 
Noonan  v.  State,  1  Smedes  A  M.  (Miss.)  673; 
Holmes'  "The  Common  Law,"  index  headings 
'Iaw"  and  "Experienoe."  It  is  not  nachange- 
able,  and  no  one  will  contend  that  it  is  com- 
-plete  and  perfect,  though  it  has  been  and 
always  will  be  "in  condtaat  pvocess  9i  im- 
provement by  means  of  the  decisions  of  tbe 
courts  in  [882]  all  oommon-law  jurisdictions'' 
(24  Harvard  Law  Review,  29),  and  "at  any 
given  time  pretty  nearly  corresponds,  so  far 
as  it  goes,  with  what  is  then  understood  to 
be  convenient."  Holmes'  "The  Common  Law/' 
p.  1. 

In  Noonan  v.  State,  1  Smedes  k  M.  (Miss.) 
573,  it  was  said  that: 

"That  the  common  law,  like  the  common 
atmosphere  around  every  living  being,  is 
gladly  received  by  aU  framers  of  government, 
is  certainly  very  true,  but  that  it  was  adopt- 
ed to  remain  perpetual,  unaltered^  and  unalt- 
erable, aad  not  to  be  tempered  to  our  habits, 
wants,  and  customs,  we  conceive  was  never 
designed  by  the  wisdom  of  those  who  estab- 
lished our  fundamental  law." 

The  growth  of  the  common  law  by  means 
of  judicial  decisions  is  nowhere  better  exem- 
plified than  by  the  case  of  Western  Union 
Tel.  Co.  T.  Allen,  66  Miss.  649,  41  So.  461, 
and  Moss  Point  Lumber  Co.  v.  Harrison 
County,  89  Miss.  448,  42  So.  290,  873.  In 
the  first  of  these  cases  this  court  adopted 
and  acted  upon  a  rule  unknown  to  the  early 
common  law,  and  which  had  been  altogether 
repudiated  by  the  modern  decisions  of  the 
English  courts.  In  the  course  of  its  opinion 
the  court  said,  with  reference  to  the  growth 
of  the  law  of  common  carriers,  that: 

"The  courts  then  (that  i8»  in  the  early 
history  of  the  English,  law),  as  the  courts 
now,  conscious  of  the  needs  of  the  public,  ex- 
panded the  principles  of  the  law,  fitted  them 
to  the  exigencies  of  the  occasion,  and  imposed 
A  degree  of  liability  unknown  to  other  con- 
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tract  relations,  but  required  for  the  safety 
UDd  protection  of  the  public?' 

In  the  second  of  these  cases  the  court  had 
under  consideration  the  liability  of  a  ten- 
ant for  years  for  waste.  Under  the  common 
law  as  it  was  when  adopted  in  this  country, 
a  tenant  for  years  was  not  liable  therefor, 
but  this  rule  of  law  had  been  changed  in 
England,  and  such  a  tenant  made  so  liable, 
by  the  statutes  of  Marlbridge  and  Gloucester 
long  prior  to  the  adoption  by  us  [883]  of  the 
common  law.  These  statutes,  however,  were 
excluded  from  operation  in  this  country  by 
the  provisions  of  ^he  ordinances  organizing 
the  territory  of  Mississippi,  and  of  the  Con- 
stitution of  1817  (Schedule,  par.  5).  Boar- 
man  V.  Catlett,  13  Smedes  ft  M.  (Miss.)  152. 
Xevertheless,  the  court,  after  pointing  out 
that  the  early  common-law  rule  in  this  re- 
gard had  been  changed  by  several  of  its 
former  decisions,  and  made  to  conform  to  the 
^  principle  contained  in  these  statutes,  held  the 
tenant  liable.  In  the  course  of  its  opinion 
the  court,  among  other  things,  said: 

"Over  six  hundred  years  ago  the  rule 
exempting  tlie  tenant  from  waste  was  con- 
sidered harsh  and  unjust  towards  the  lessor, 
and  the  very  purpose  of  these  statutes  was  to 
relieve  the  law  from  this  species  of  wrong. 
To  say  that  this  principle  has  not  been  adopt- 
ed as  a  part  of  our  jurisprudence  would  be 
to  sar  that  our  courts  and  laws  have  not 
kept  pace  with  the  development  of  the  law  in 
extracting  from  it  just  rules  of  right.*' 

Returning  now  to  the  particular  point  here 
under  consideration,  an  examination  of  the 
English  decisions  will  disclose  that  those 
courts  have  generally,  though  not  always,  de- 
clined to  limit  the  issues  when  awarding  a 
new  trial.  The  ground  upon  which  these  de* 
cisions  seem  to  proceed  is  that  the  verdict 
of  a  jury  is  indivisible,  and  the  judgment  ren- 
dered thereon  is  an  entirety,  must  in  all  casos 
he  dealt  with  as  such,  and  therefore  must  be 
affirmed  or  reversed  in  toio.  Why  this  re- 
sult should  follow  when  the  issues  determined 
by  the  jury  are,  in  fact,  separable,  and  when 
no  harm  will  result  from  retaining  the  ver- 
dict and  judgment  upon  those  issues  not  af- 
fected by  error,  does  not  appear;  and  we 
dare  say  no  good  reascm  can  be  assigned 
therefor.  Edie  v.  East  India  Co.  1  W.  Bl. 
205,  was  an  action  on  two  bills  of  exchange 
in  which  there  was  a  verdict  for  the  plain- 
tiff on  one  of  them  and  for  the  defendant 
en  the  other.  In  setting  aside  this  verdict 
because  of  the  [884]  error  in  the  finding  for 
defendant,  Lord  Mansfield  said  (italics 
ours): 

'There  is  a  verdict  in  part  for  the  plain- 
tiff; .  .  .  but  far  form's  sake  we  must 
set  the  whole  Terdict  aside." 

Since  the  only  reason  that  could  be  as- 
signed by  the  greatest  of  English  judges  for 
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this  practice  was  that  it  is  required  for  form's 
sake,  it  is  fair  to  assume  that  no  better  rest- 
son  exists.  All  of  the  English  eases  holding 
tiiat  a  partial  new  trial  may  not  be  granted 
that  have  come  under  our  observations  wer<! 
decided  after  the  year  A.  D.  1700,  and  may 
therefore  not  be  a  part  of  the  common  law 
adopted  by  us,  as  to  which  we  do  not  deem 
it  necessary  to  express  an  opinion,  for  th«» 
reason  that,  as  we  have  heretofore  pointed 
out,  the  common  law  as  it  now  exists  is  not 
necessarily  the  same  as  it  was  when  origi- 
nally adopted.  Even  the  English  courts  rec- 
ognize the  fact  that  the  common  law  is  not 
unchangeable,  and  that  the  common  law  of 
the  time  of  Edward  I  is  not  necessarily  the 
same  as  that  of  the  time  of  Edward  the  Con- 
fessor, and  that  the  common  law  of  James  J 
is  not  necessarily  the  same  as  that  of  the 
time  of  Edward  I.  In  several  of  the  English 
cases,  however,  the  indiTisibllity  of  the  ver- 
dict seems  not  to  have  been  considered  as  a 
bar  to  a  partial  new  trial,  as  will  appeal 
from  an  examination  of  Hutchinson  v.  Piper, 
4  Taunt.  665;  Rex  v.  Mawbey,  6  T.  R.  619; 
Thwaites  v.  Sainsbury,  7  Bing.  437,  20  E.  C. 
L.  193;  Price  v.  Harris,  10  Bing.  331,  25  K. 
C.  L.  366;  Stroud  v.  Stroud,  7  M.  A  O.  417, 
49  E.  C.  L.  417;  Moore  r.  Tuckwell,  1  C.  B. 
607,  60  E.  C.  I/.  607;  Clement  v.  Lewis,  3 
Brod.  ft  B.  297,  7  E.  C  L.  444.  Most  of  the 
English  decisions  examitied  by  us  in  this  con- 
nection win  be  found  referred  to  in  the  case 
of  Clai*lc  V.  New  York,  etc.  R.  Co.  33  R.  T. 
83,  80  Atl.  406,  Ann.  Cas.  1913B  366. 

All  doubt  as  to  the  power  of  the  English 
courts  to  award  a  partial  new  trial,  however, 
has  now  been  cleared  up  by  a  rule  of  court 
adopted  under  the  present  judicature  act, 
which  provides  that; 

[886]  **A  new  trial  may  be  ordered  on  any 
question  without  interfering  with  the  finding 
or  decision  upon  any  other  question."  The 
Annual  Practice  (1916)  p.  713. 

Turning  now  to  the  American  decisions,  it 
appears  from  the  cases  collated  in  the  notes 
to  2  R.  C.  L.  287,  4  Ency.  L.  ft  P.  662,  Smith 
T.  Whittlesey,  7  Ann.  Cas.  114,  and  Simmons 
T.  Pish,  210  Mass.  663,  97  N.  B.  102,  Ann. 
Cas.  19121)  688,  that  the  right  to  limit  the 
issues  when  ordering  a  new  trial  is  exer- 
cised by  a  large  number,  if  not  a  majority, 
of  the  American  courts  without  any  statutory 
authority  so  to  do. 

In  the  note  to  Smith  r.  Whittlesey  ft  is 
said  that: 

"It  seems  probable  that  the  practice  is  a 
departure  from  the  ancient  common  law,  due 
to  a  desire  to  eliminate  unnecessary  litigation 
and  expense  and  made  practicable  by  the  dis- 
cretion with  which  the  appellate  court  is 
invested  in  respect  of  the  granting  of  new 
trial.  .  .  .  However  the  practice  may 
have  arisen,  it  Is  undoubtedly  the  rule,  as 
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stated  in  the  reported  ease,  that  in  remand- 
ing  a  cause  for  a  new  trial,  the  reviewing 
court  will,  when  error  exists  only  in  respect 
of  one  or  more  of  several  issues,  and  the  judg- 
ment in  other  respects  is  free  from  error, 
order  the  trial  court  to  find  upon  the  issues 
in  respect  of  which  the  error  was  made,  leav- 
ing the  other  findings  to  remain  as  part  of 
the  record.  ...  As  to  whether,  when 
the  judgment  is  erroneous  only  in  respect  to 
damages,  the  court  has  the  right  to  limit  the 
issues  in  remanding  the  case  for  a  new  trial 
to  that  question,  it  has  been  held  that  it  is 
'undoubtedly'  the  rule  at  oommon  law  tliat 
the  entire  verdict  must  be  set  aside,  and  a 
venire  de  novo  ordered  covering  all  of  the 
questions  submitted  to  the  jury.  Farrar  v. 
Wheeler,  145  Fed.  486,  75  C.  C.  A.  386.  See 
also  Peed  v.  Brcnneman,  72  Ind.  288.  But 
in  a  number  of  cases  the  courts  have,  ap- 
parently in  the  absence  of  statute,  limited 
the  inquiry  of  the  jury  on  the  new  trial  to 
an  ascertainment  of  damages." 

[686]  The  two  cases  cited  in  this  note, 
where  it  was  held  that  at  oommon  law  a  new 
trial  for  the  assessment  of'  damages  only, 
oould  not  be  awarded,  are  Farrar  y.  Wheeler, 
145  Fed.  462,  76  C.  C.  A.  386,  and  Peed  v. 
Brennan,  72  Ind.  288.  In  the  first  of  these 
cases  the  court  exercised  the  right  to  limit 
the  issue  by  virtue  of  a  statute,  no  author- 
ity was  cited  for  the  statement  that  no  such 
right  existed  at  common  law,  and  it  is  not 
clear  whether  by  this  statement  the  court 
meant  the  early  or  the  present  common  law. 
The  second  case  cites  in  support  of  its  hold- 
ing Clement  v.  Lewis,  3  Brod.  A,  B.  297,  7 
£.  C.  L.  444.  That  ca«e  was  decided  in  the 
Exchequer  Chamber  in  1822,  and,  it  appears 
from  the  report  thereof  that,  where  error 
appeared  in  the  as^ssment  of  damages  only, 
writs  of  inquiry  were  frequently  awarded  for 
the  correct  ascertainment  thereof,  the  ver- 
dict and  judgment  in  other  respects  being 
permitted  to  remain;  but  in  that  particular 
case  the  n«w  trial  was  not  limited  to  the 
assessment  of  damages  only,  because  the  ver- 
dict, having  wholly  failed,  to  assess  any  dam- 
ages at  all,  was  void.  In  Simmons  y.  Fish, 
supra,  the  Massachusetts  supreme  judicial 
court,  after  reviewing  its  prior  decisions, 
said: 

"This  review  of  our  cases  demonstrates 
that  this  court  continuously  from  early 
times  has  exercised  the  power  of  narrowing 
a  new  trial  to  specific  points  in  cases  where 
.the  error. committed  at  the  trial  was  so  limit- 
ed in  character  as  with  justice  to  both  par- 
ties to  be  separable  from  the  other  issues  de- 
termined by  the  first  verdict.  It  has  done 
this  as  a  part  of  its  inherent  judicial  author- 
ity, and  not  under  jany  statute.  It  has  exer- 
cised the  power  in  a  great  variety  of  cases 
touching  divers  kinds,  of  issues,  involved  in 


general  verdicts.  The  guiding  principle  is 
that,  although  a  verdict  ought  not  to  stand 
which  is  tainted  with  illegality^  there  ought 
to  be  but  one  fair  trial  upon  any  issue,  and 
that  parties  ought  not  to  be  compelled  to  try 
anew  a  question  once  disposed  of  by  a  de- 
cision against  which  no  illegality  can  be 
shown." 

[887]  It  will  be  observed  that  the  court 
here  referred  its  right  to  limit  the  issues  to 
its  "inherent  judicial  authority."  This,  how- 
ever, is  but  another  way  of  saying  that  it 
thereby  exercised  one  of  its  common-law  pow- 
ers; the  rule  that  a  court  posesses  certain 
inherent  powers  being  derived  from  the  com- 
mon law. 

Looking  to  the  whole  body  of  modern  de- 
cisions dealing  with  the  question  here  under 
consideration,  most  of  wMch  are  referred  to 
in  the  authorities  hereinbefore  cited,  we  find 
that  it  has  often  been  held,  in  the  absence 
of  statutes  so  providing,  that  the  issues  may 
be  limited  when  a  new  trial  is  aw<arded.  Con- 
sequently, that  such  is  now  the  rule  of  the 
common  law  ought  to,  and  will  by  us  in  this 
connection,  be  considered  as  settled.  Lux 
v.  Haggtn,  69  Cal.  255,  4  Pac.  919,  10  Pac. 
674. 

The  right  of  an  appellate  court  to  limit  the 
issues,  if  separable,  when  awarding  a  new 
trial  in  equity,  has  never  been  questioned, 
and  aU  of  the  reasons  which  support  thin 
practice  apply  with  «qual  force  when  award- 
ing a  new  trial  at  law  in  a  cause  wherein 
the  issues  are  separable.  The  fundamental 
distinction  between  courts  of  law  and  equity 
— that  is,  that  the  one  acts  in  rem  and  the 
other  in  perMonam — that  is,  made  to  account 
for  most  of  the  dififerences  between  the  pro- 
cedure of  the  two  systems  cannot  serve  that 
purpose  here^  for  in  this  connection  whether 
the  proceeding  is  in  rem  or  in  personam  is 
wholly  immaterial  in  so  far  as  convenience, 
practicability,  ri^t^  and  justice  are  con- 
cerned. Tlie  only  practical  diff'erence  between 
the  two  systems  in  so  far  as  the  question  here 
under  consideration  is  concerned  is  that  the 
issues  in  equity  can  be  more  frequently  and 
easily  separated  than  at  law.  The  practice 
in  which  this  and  other  American  courts  have 
long  indulged  of  afiirming  without  the  con- 
sent of  the  defendant  a  judgment  erroneous 
only  because  the  damages  awarded  are  ex- 
cessive, when  the  plaintiff  will  agree  to  remit 
such  portion  thereof  as  will  reduce  the 
amount  to  what  the  court  [868]  considers  rea- 
sonable, is  an  innovation  both  iijj^n  the  early 
common  law  and  as  it  exists  in  England  to- 
day (Watt  V.  Watt,  2  Ann.  Cas.  672),  and 
is  probably  of  more  doubtful  propriety  than 
is  the  right  here  under  consideration;  for  in 
exercising  the  former  the  court  substitutes 
its  own  judgment  as  to  the  amount  of  dam- 
ages to  be  awarded  for  that  of  the  jury  and 
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permits  the  recovery  thereof  without  it  hav- 
ing ever  been  awarded  by  any  jury,  while  in 
the  exercise  of  the  latter  it  simply  submits 
that  question  to  another  jury.  If  the  theory 
of  the  indivisibility  of  a  verdict  in  a  case 
wherein  the  verdict  is  erroneous  only  because 
of  excessive  damages  is  a  bar  to  limiting 
the  new  trial  to  that  issue  only,  a  jorHori 
it  is  also  a  bar  to  the  setting  aside  of  the 
verdict  as  to  amount  of  damages  and  the 
entering  of  a  judgment  without  the  consent 
of  the  defendant  for  such  an  amount  as  tile 
court  considers  reasonable.  The  practice  of 
so  doing,  however,  has  not  only  become 
thoroughly  imbedded  in  our  jurisprudence, 
but  a  statute  (section  4910  of  the  Code  of 
1906)  by  which  the  trial  court  was  attempted 
to  be  deprived  of  this  right  was  declared  void 
by  this  court  on  the  ground  that  the  right  to 
so  control  and  revise  the  verdict  was  a  part 
of  "the  right  of  trial  by  jury"  which  sec- 
tion 31  of  our  Constitution  provides  "shall 
remain  inviolate"  (Yazoo,  etc.  R.  Co.  v.  Wal- 
lace, 90  Miss.  609,  43  So.  469,  122  Am.  St. 
Rep.  321). 

The  cases  wherein  this  court  has  limited 
the  issues  when  awarding  a  new  trial  by 
virtue  of  the  provisions  of  such  statutes  as 
sections  77S,  4944,  and  4945  fA  the  Code  of 
1906  are,  of  course,  not  in  point  here,  and 
an  examination  of  our  digests  does  not  dis- 
close any  other  cases  in  which  this  right  has 
been  exercised.  Two  cases,  however,  have 
come  under  our  observation  wherein  this 
right  was  exercised  in  the  absence  of  8tatu> 
tory  authority  therefor,  and  it  may  be  that 
there  are  other  such  cases  buried  in  our  re- 
ports. 

In  Bedford  v.  Louisville,  etc.  R.  CO.  65  Miss. 
385,  4  So.  121,  the  declaration  in  substance, 
alleged': 

[889)  "That  defendant  by  carelessness  and 
negligence  in  running  its  trains  kilted  two 
mares  and  a  colt,  on  February  27,  1887,  an4 
injured  a  gray  mare,  on  March  3,  1887,  all 
the  property  of  plaintiff." 

At  the  close  of  the  evidence  the  court  In- 
structed the  jury  to  And  for  the  defendant, 
and  there  was  a  verdict  and  judgment  ac- 
cordingly. An  appeal  being  taken  to  this 
court,  the  judgment  was  reversed  in  part  and 
affirmed  in  part,  and  a  new  trial  awarded 
upon  one  issue  only;  the  language  of  the 
court  in  so  doing  being  as  follows: 

**It  was  wrong  to  instruct  the  jury  .  .  . 
as  to  the  gray  mare.  ...  In  all  else  the 
judgment  is  affirmed;  but,  as  to  the  action 
for  killing  the  gray  mare,  the  judgment  is 
reversed,  and  a  new  trial  awarded." 

In  Taylor  v.  Barbour,  90  Miss.  888,  44  So. 
988,  122  Am.  St.  Rep.  328,  the  plaintiff  in- 
stituted two  different  suits  before  a  justice  of 
the  peace  to  recover  of  the  defendant  upon 
two  claims,   one  for  sixty  dollars  and   the 


other  for  one  hundred  and  twenty-five  doilars. 
On  appeal  to  the  circuit  oourt  both  tliese 
suits  were  consolidated  and  tried  as  one.  At 
the  close  of  the  evidence  there  was  a  peremp* 
tory  instruction  to  find  for  the  plaintiff  for 
the  amount  sued  for,  and  the  verdict  re- 
turned, as  it  appears  in  the  origiaal  record 
in  the  case,  was  in  the  following  language: 
"We,  the  jury,  find-  for  the  plaintiff  in  the 
sum  of  one  hundred  and  eighty^five  doUara^'-^ 
this  being  the  total  of  both  demands.  This 
verdict  was  correct  in  so  far  as  the  claim 
for  one  hundred  and  twenty-five  dollars  were 
concerned,  but  was  erroneofus  in  so  far  as  it 
awarded  a  recovery  on  the  sixty  dollar  claim. 
It  was  therefore  afilrmed  in  so  far  as  it 
awarded  a  recovery  on  the  first  daim,  and 
reversed  in  so  far  as  it  awarded  a  recovery 
on  the  second,  or  sixty  dollar  claim,  and  was 
remanded  for  trial  on  that  issue  only. 

If  the  theory  Uiat  a  verdict  of  a  jury  is 
in  all  cases  indivisible  is  correct^  then  in 
these  cases  there  should  [890]  faajre  been  a 
general,  and  not  a  partial,  new  trial,  ajMl 
they  were,  to  that  extent,-  wrongly  decided* 
The  truth  is  that  the  theory  is  fallacious; 
such  verdicts  being  divisible  or  not  aooording 
to  the  circumstances  of  the  particular  case. 
In  the  cases  just  cited  the  issues,  though  not 
separated  in  the  verdict,  were  in  faet  separ- 
able, and  the  court  simply  exercised  its  power 
derived  both  from  the  conunon  law  and  from 
the  statutes  hereinafter  referred  to  of  limits* 
ing  the  new  trial  to  those  issues  with  refer- 
ence to  which  error  was  committed  on  tiie 
former  trial. 

Turning  now  to  the  first-meBtioned  souret 
from  which  this  court  derives  its  powers— 
that  is,  the  statutes  ^nr  writtm  law — the  right 
to  limit  the  issues  when  awarding  a  new  trial 
is  conferred  upon  it.  Certainly  by  one^.and 
probably  by  two,  of  our  statutes.  Seeiion  800 
of  the  Code  of  1906  is  as  follows  r  "Every 
new  trial  granted  shall  be  on  s«ch  terms  as 
the  court  shall  direct,"  etc*  The  only  differ- 
ence between  the  present  form  of  this  statute 
and  its  form  as  it  appeared  in  the  earlier 
Codes  (Hutchinson's  Mississippi  Code,  seo- 
tion  73  of  chapter  61,  page  876)  is  that  it 
formerly  read:  ''Every  new  trial  granted  at 
law  shall  be  on  such  terms  and  conditions  as 
the  court  shall  direet,''  ete.-^the  words  ''and 
conditions*'  being  now  omitted.  The  words 
"terms"  and  "conditions"  however,  as  here 
used,  are  synonymous.  The  word  "term"' 
means  "that  which  limits  the  extent  of  any* 
thing,"  and,  when  used  in  the  plural,  means 
"propositions,  limitations,  or  pvovisionB 
stated  or  offered,  as  in  contracts,  for.  the  ao* 
ceptance  of  another  and  determining  the  na- 
ture and  scope  of  the  agreement.'*  A  "Con* 
dition"  is  "that  which  limits  or  modifies  the 
existence  or  character  of  something — a  re- 
striction   or   qualification."     Webster's   New 
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International  Dictionary.  If  the  statute  read, 
''Every  new  trial  granted  at  law  shall  be 
within  such  limitations  as  the  court  shall 
direct/'  no  one  would  question  the  right  uf 
the  court  under  it  to  limit  the  issues.  [891] 
The  only  difference  between  a  statute  so 
worded  and  the  one  here  in  question  is  that 
the  latter  includes  the  former,  and  more.  It 
is  simply  broader  and  more  comprehensive. 
It  is  true  that  this  section  of  the  Code  ap- 
pears in  the  chapter  on  circuit  courts,  but 
the  power  therein  conferred  upon  the  trial 
court  may  be  exercised  by  this  court  on  ap- 
peal, under  sections  4909  and  4919  of  the 
Code. 

Moreover,  section  4919  seems  also  to  con- 
template that  this  court,  in  remanding  a  case 
to  a  lower  court  for  a  new  trial,  may  direct 
that  the  issues  be  limited*  This  section  is 
as  follows  (italics  ours) : 

"The  supreme  court  shall  hear  and  deter- 
mine all  cases  properly  brought  before  it  at 
tlie  return  term,  unless  cause  be  shown  for  a 
continuance;  and  in  case  the  judgment,  sen- 
tence, or  decree  of  the  court  below  be  re- 
versed, the  supreme  court  shall  render  such 
judgment,  sentence,  or  decree  as  the  coiurt 
below  should  have  rendered,  wiless  it  he 
neoesaarffy  in  consequence  of  its  decision^  that 
some  matter  of  fact  he  aecertmned,  or  dam- 
ages he  assessed  hy  a  jury,  or  where  the  mat- 
ter to  be  determined  is  uncertain;  in  either 
of  which  cases  the  suit,  action  or  prosecu- 
tion shall  be  remanded  for  a  final  decision; 
amd  vcihen  so  remanded,  shall  he  proceeded 
vHth  in  the  court  helow  according  to  the  di- 
rection of  the  supreme  court,  or  according 
to  law  in  the  absence  of  such  directions." 

In  Powell  V.  Augusta,  etc.  B.  Co.  77  Ga.  192, 
3  S.  E.  757,  the  supreme  court  of  Georgia,  in 
awarding  a  new  trial,  limited  the  issues  to 
the  assessment  of  damages  only,  and  stated 
that-  by  so  doing  it  exercised  the  power  of 
direction  conferred  upon  it  by  section  218, 
par.  2,  and  section  4284,  of  the  Georgia  Code. 
These  sections  are  as  follows: 

"218.  (205)  (211)  Powers  enumerated. 
The  supreme  court  has  authority —  .  .  . 
•  *'2.  To  hear  and  determine  all  causes,  civil 
and  criminal,  [892]  that  may  come  before  it, 
and  to  gtant  judgments  of  affirmance  or  re- 
versal, or  any  other  order,  direction  or  de- 
cree required  therein,  and  if  necessary  to 
make  a  final  disposition  of  the  cause,  but  in 
the  manner  prescribed  elsewhere  in  this 
Code." 

<<4264.  (219)  (4180)  Decision  shall  be  en- 
tered on  minutes.  The  decision  in  each  case 
shall  be,  entered  on  the  minutes,  and  it  shall 
be  within  the  power  of  the  supreme  court 
to  award  suoh  order  and  direction  to  the 
cause  in  the  court  below  as  may  be  consist- 
ent with  the  law  and  justice  of  the  case." 

The  statute  under  which  the  United  States 
supreme  court  and  the  federal  courts  of  ap- 


peal exercise  the  right  to  limit  the  issuer 
when  ordering  a  new  trial,  reads  as  follows: 

'The  supreme  court  may  affirm,  modify,  or 
reverse  any  judgment,  decree  or  order  of  a 
circuit  court,  or  district  court  acting  as  a 
circuit  court,  or  of  a  district  court  in  prize 
causes,  lawfully  brought  before  it  for  review, 
or  naay  direct  such  judgment,  decree  or  order 
to  be  rendered,  or  such  further  proceedings 
to  be  had  by  the  inferior  court,  as  the  justice 
of  the  case  may  require."  Farrar  y.  Wheeler, 
145  Fed.  486,  75  C.  C.  A.  390. 

The  case  relied  upon  by  counsel  for  appel- 
lant as  supporting  their  contention  that  this 
court  is  without  the  power  to  limit  the  is- 
sues when  ordering  a  new  trial  is  Adams  v. 
Carter,  92  Miss.  579,  16  Ann.  Cas.  76,  47  So. 
409.  In  that  case  the  plaintiff,  having  re- 
covered only  a  portion  of  his  demand,  coerced 
the  payment  of  tlie  amount  recovered  by 
means  of  an  execution,  and  then  appealed, 
whereupon  a  plea  was  filed  in  this  court  by 
appellees  setting  up  the  payment  by  them 
of  the  amount  recovered  in  the  court  below 
as  a  bar  to  the  appeal.  This  plea  was  sus- 
tained, and  the  appeal  was  dismissed.  In  its 
opinion  the  court,  after  referring  to  the  fact 
that  we  have  no  statute  "authorizing  an  ap- 
peal from  a  part  of  a  judgment  at  law  in  a 
civil  case,"  stated  that  a  judgment  at  law 
[893]  is  ''an  entire  thing"  which  must  be 
''appealed  from  as  ^n.  entirety,"  and  that  all 
it  "could  possibly  do  in  this  case  under  our 
procedure  would  be,  in  case  of  error,  to  re- 
verse the  judgment  and  remand  the  cause 
for  a  new  trial  in  the  court  below,"  and  con- 
cluded by  saying  that: 

"In  view  therefore,  of  the  case  made  by 
the  record,  and  in  view  of  the  wide  distinc- 
tion between  the  equity  and  common-law  pro- 
cedure as  to  this  court's  power  in  reversing 
an  equity  deoree  and  a  judgment  at  law,  and 
in  view  of  the  absence  of  any  statute  such 
as  exists  in  Kentucky  and  other  states,  we 
are  constrained  to  hold  that  the  plea  in  bar 
is  well  taken.  It  might  be  well  for  the  legis- 
lature to  provide  by  statute  that  this  court 
should  have  the  power  to  affirm  in  part  and 
reverse  in  part,  as  justice  might  require, 
where  the  appeal  is  from  a  judgment  at  law; 
but,  in  the  absence  of  stfch  a  statute,  we  are 
held  down  to  the  well-settled  rule  indicated 
in  appeals  from  judgments  of  courts  at  law." 

The  Kentucky  statute  referred  to  provides 
that,  when  a  party  recovers  judgment  for  a 
part  of  his  demand,  the  enforcement  of  sucb 
judgment  shall  not  bar  an  appeal  as  to  the 
part  not  recovered. 

It  will  be  observed  that  the  question  there 
presented  to  the  court  for  decision  was  not 
whether  or  not  it  had  the  right  to  limit  the 
issues  when  ordering  a  new  trial,  but  whether 
or  not  the  appellant  was  barred  of  his  appeal 
because  of  his  having  accepted  the  fruits  of 
his   judgment;    so   that  the  case,   therefore. 
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18  not  determinative  of  the  iseae  kere,  thouj^ 
it  may  be  conceded  that  the  eourt  wonld 
have  decided  it  otherwise  had  it  been  of  the 
opinion  that  it  poBseseed  the  power  here  in 
question.  The  nonexistence  of  this  power 
was  assumed  by  the  court  apparently  with* 
out  investigation;  certainly  witheat  citation 
of  authority. 

The  supposed  "indivisibility  of  a  verdict" 
and  ^'entirety  of  a  judgment/'  however,  have 
not  been  permitted  [894]  to  cause  aa  appel- 
lant to  be  barred  of  his  appeal  in  all  of  the 
cases  wherein  he  has  recovered  and  accepted 
a  part  of  his  demand  only.  The  character 
of  the  cases  in  which  this  result  has  not  been 
permitted  will  be  found  set  forth  in  the 
brief  of  counsel  for  the  appellee  in  Adams  v. 
Carter,  92  Miss,  at  page  584,  47  So.  409,  16 
Ann.  Cas.  76,  and  designated  by  him  as  the 
first)  third,  fourth,  and  fifth  exceptions  to 
the  general  rule.  A  partial  new  trial  is  net 
a  matter  of  right,  and  will  be  awarded  only 
when  the  issues  are  clearly  separable,  and 
when  no  injustice  wUl  result  therefrom.  This 
fact,  it  ifl  more  than  probable,  accounts  in 
part  for  the  rule  applied  in  Adams  v.  Garter. 
If  the  ^'indivisibility  of  the  verdict"  and  the 
"entirety  of  the  judgment"  are  valid  reasons 
for  not  awarding  a  partial  new  trial,  it- must 
be  either  because  sudi  trials  are  impossible, 
or  at  least  impractical,  or .  because  injustice 
will  generally  result  therefrom.  The  first  of 
these  reasons  is,  of  eourse,  absurd;  and  that 
the  second  is  without  foundation  in  fact  has 
been  demonstrated  by  the  experience  of  most 
of  the  American  courts.  The  truth  is  that 
the  rule,  if  such,  in  fact>  there  be,  that  a 
judgment  at  law  must  at  all  tiines  be  dealt 
with  as  an  entirety,  is  purely  an  arbitrary 
one,  and,  when  carried  to  an  extreme,  as 
will  be  demonstrated  by  an  examination  of 
the  cases  wherein  it  has  been  so  dealt  with, 
results  in  many  absurdities.  Be  that  as  it 
may,  the  question  decided  in  Adanis  v.  Car- 
ter, supra,  hereinbefore  stated,  was  not  the 
one  here  under  consideration. 

In  McNairy  v.  Gathings,  57  Miss.  215,  the 
▼erdict  of  the  jury  was  erroneous,  in  so  far 
as  it  attempted  to  assess  the  amount  of  dam- 
ages to  be  awarded  the  plaintiff,  for  the  rea- 
son it  was  arrived  at  by  the  taking  into  con- 
Bideration  of  an  improper  element.  Upon  this 
judgment  a  verdict. was  entered,  and  after- 
wards—  "a  motion  was  made  by  the  plain- 
tiff to  vacate  this  judgment  and  award  him 
a  writ  of  inquiry  to  assess  £^6]  the  value 
of  the  cotton.  This  motion  was  based  upon 
tbe  theory  that,  inasmuch  as  the  -  value  of 
the  money  paid  for  the  cotton  was  not  in 
issue  by  the  pleadings,  and  was  a  matter 
with  which  the  jury  had  no  concern,  so  much 
of  the  findings  as  related  to  it  was  to  be 
treated  as  surplusage,  and  the  verdict  regard- 
ed as  a  general  finding  for  the  plaintiff,  with 


a  failure  to  assess  the  damages  to  which  he 
was  entitled.  This  motion  was  overruled, 
but  a  subsequent'  motion  by  the  plaintiff  to 
set  aside  the  verdict  as  being  contrary  to 
the  law  and  evidence  was  sustained  and  a 
new  trial  awarded.  The  new  trial  was  had, 
and  resulted  in  a  verdict  for  the  defendant." 

The  ground  upon  which  a  reversal  of  this 
judgment  was  sought  was  that  the  court 
erred  ''in 'refusing  to  award  a  writ  of  in- 
quiry upon  the  former  verdict."  It  was  held 
that  the  court  below  was  correct  both  in  re- 
fusing to  award  the  writ  of  inquiry  and  in 
setting  aside  the  verdict  and  awarding  a 
new  trial.  It  will  be  observed  that  tlie  court 
was  not  there  requested  to  affirm  in  part  and 
reverse  in  part,  but: to  disregard  that  portion 
of  the  judgment  entirely  by  which  it  was 
sought  to  assess  the  damages,  and  to  proceed 
as  if  the  jury  had  not  responded  at  all  to 
that  issue.  This  the  court  declined  to  do, 
and  then,  upon  request  of  counsel  for  the 
plaintiff,  set  aside  the  verdict  in  totoy  and 
awarded  a  new  trial  generally.  It  may  be 
that  both  counsel  for  the  plaintiff  and  the 
court  were  of  the  opinion  that,  unless  the  at- 
tempted assessment  of  damages  could  not  be 
treated  as  a  nullity,  the  judgment .  must  be 
affirmed  or  reversed  as  an  entirety;  but  never- 
theless that  was  not  the  point  the  court  was 
called  upon  to  decide,  and  consequently,  it 
was  not  before  it  for  consideration.  The  case 
therefore  is  not  strictly  in  point  here,  and 
was  not  cited  by  counsel  for  appellant  prob- 
ably for  that  reason. 

In  arriving  at  our  conclusion  in  this  mat- 
ter we  have  not  left  out  of  view  the  sug- 
gestion of  counsel  for  appellant  [896]  that 
imder  the  rule  of  "e9pre$9io  wUua  est  ewolu- 
tto  aUeriut^  the  grant  of  power  to  this  court 
to  reverse  partially,  eontaaaed  in  seoUons 
4944  and  4946  of  the  Code,  impliedly  pro- 
hibits it  from  so  doing  in  cases  not  coming 
within  the  provisions  of  these  seetions.  In 
so  far  as  the  right  of  this  court  to  limit  the 
issues  when  ordering  a  new  trial  is  derived 
from  the  common  law  this  rule  has  no  appli- 
cation. A  great  many  of  our  statutes  deal- 
ing not  only  with  the  substantive,  but  also 
with  the  adjective,  law  consist  merely  of 
codifications,  sometimes  general,  but  in  most 
cases  only  partial,  of  some  particular  rule  or 
principle  of  the  common  law;  and,  should 
the  courts  hold  that,  when  any  rule  or  prin- 
ciple of  the  conunon  law  is  by  the  legislature 
partially  incorporated  into  a  statute,  the  re- 
mainder of  the  rule  is  tho-eby  repealed  or 
annulled,  endless  trouble  and  confusion  would 
result,  necessitating  in  all  cases  a  complete 
codification  of  the  subject  dealt  with  by  the 
statute.  In  so  far  as  this  argument  applies 
to  the  construction  we  have  placed  upon  sec- 
tions 800  and  4919  of  the  Code,  it  will  be 
sufiicient  to  say  that  the  rule  here  invoked 
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has  served  its  purpose  when  bgr  inydkixig  it 
we  determine  that  no  suoh  right  is  conferred 
upon  this  court  by  sections  4044  and  4945  of 
the  Code,  and  that  such  right,  it  statutory, 
must  be  found  in  some  other  statute. 

One  of  the  objections  of  counsel  for  appel* 
lant  to  the  exercise  by  this  court  of  the  right 
here  in  question  is  that  it  is  prohibited  from 
so  doing  by  section  31  of  our  Constitution, 
which  provides  that  "the  right  of  trial  by 
jury  shall  remain  inviolate." 

There  is  no  merit  in  this  contention,  for  the 
reason  that  appellant's  liability  was  deter- 
mined by  the  jury  on  the  first  trial,  and  by 
limiting  the  issue  on  the  second  trial  solely 
to  the  ascertainment  of  damages,  the  court 
thereby  simply  preserved  the  fruita  of  the 
former  trial  in  so  far  as  it  was  not  affected 
by  error.  If  it  be  true,  [M7]  as  was  held  in 
Yazoo,  etc.  R.  Co.  v.  Wallace,  90  Miss.  600, 
43  So.  469,  122  Am.  St.  Rep.  321,  that  the 
trial  court,  when,  with  the  consent  of  the 
plaintiff,  it  reduces  the  amount  of  damaged! 
awarded  to  what  it  considers  reasonable,  and 
renders  judgment  therefor  without  the  con- 
sent of  the  defendant,  not  only  does  not  there< 
by  violate  section  91  of  the  Constitution,  but, 
on  the  contrary,  its  right  to  so  control  and 
rpvise  the  verdict  is  a  part  of  "the  rig^  of 
trial  by  jury"  expressly  guaranteed  by  that 
section,  it  follows  a  fortiori  tliat  the  exer- 
cise by  the  court  of  the  right  here  in  ques' 
tion  does  not  violate  that  section.  It  also 
necessarily  follows  from  that  decision  that 
there  is  no  merit  in  the  contention  that  by 
the  exercise  of  this  right  we  deprived  appel- 
lant of  its  property  without  due  process  of 
law. 

Having  arrived  at  the  conclusion  that  this 
court  has  the  right,  both  at  common  law  and 
by  statute,  to  limit  the  issues  when  award- 
ing a  new  trial,  it  beeomes  unnecessary  for 
us  to  determine  whether  or  not,  in  the  Ab* 
sence  thereof,  rule  No.  13,  recently  adopted 
by  us,  and  so  vigorously  assailed  by  counsel, 
would  be  valid. 

But  it  is  said  by  counsel  for  appellant,  in 
effect,  conceding  that  this  court  is  vested 
with  the  right  here  in  question,  it  should  not 
have  been  exercised  in  the  case  at  bar,  for 
the  reason  that  it  appears  from  the  opinion 
rendered  on  the  former  appeal  that  the  rea* 
son  the  verdict  was  set  aside,  in  so  far  as 
it  fixed  the  amount  of  damages,  was  that 
the  amount  awarded  was  "so  grossly  inade- 
quate as  to  indicate  that  in  arriving  at  its 
verdict  the  jury  were  influenced  by  prejudice, 
passion,  or  corruption,"  from  which  they  say 
that  it  appears  that  the  entire  verdict,  and 
not  simply  that  portion  of  it  awarding  dam- 
ages, was  tainted  by  passion,  prejudice,  or 
corruption,  and  therefore  should  not  have 
been  permitted  to  stand  in  any  respect. 

The  right  to  limit  the  issues  when  ordering 
a  new  trial  should  be  exercised  only  when  it 


is  dear  tiuit  ao  [890]  ttjwtiee  will  leaoM 
from  so  dnng.  Particularly  is  thia  true 
when  the  anij  anor  in  the  verdict  is  in  the 
amount  of  damages  assessed,  and  it  appears 
that  this  enor  was  not  the  result  of  any 
ruling  by,  or  charge  from,  the  trial  judge, 
but  was  oonunitted  solely  hy  the  jury  itself 
after  retiring  to  consider  of  its  verdict;  for 
in  that  case  it  is  more  dijB&cult  to  say  that 
the  entire  verdict  was  not  affected  by  the 
same  cause  from  which  resulted  the  error  in 
the  amount  of  damages.  It  is  manif  eai»  how- 
ever, from  the  opinion  on  the  former  appeal, 
that  what  the  court  meaat  was  not  that  it 
appeared  from  the  record  that  the  entire 
verdict  was  tainted  by  passion,  prejudice,  or 
corruption,  but  simply  that  the  indications 
were  that  tlie  inadequate  amount  of  damages 
awarded  was  the  result  th^eof.  There  is  no 
merit,  therefore,  in  this  assignment  of  error, 
and  in  reaching  the  oondusion  we  have  left 
altogether  out  of  Tiew  the  *iaw  of  the  case'* 
rule. 

The  nest  asdgniSMnt  of  error  argued  in  the 
brief  of  counsel  for  appellant  is  that  '*the 
court  erred  in  exeludiog  from  the  jury  the 
evidence  as  to  liability."  There  is  no  merit 
in  this  assigBBMat,  for  the  reason  that,  under 
the  judgftitfBt  rendered  by  us  on  the  former 
appeal,  the  eourt  below  was  without  power 
to  permit  the  question  of  appellant's  liability 
tc  be  again  litigated,  ao  that  evidenoe  relat- 
ing only  to  that  issue  was,  of  course,  inad- 
missible. It  is  not  contended  that  any  neg- 
ligence on  the  part  of  appellee  contributed  to 
his  injury;  consequently  no  question  growing 
out  ol  our  concurrent  negligence  statute 
(chapter  136,  Laws  of  lg;lO)  arises  in  thii 
connection. 


NOTE. 

Rlshit  of  Appellate  Oonrt«  upon  Oramt- 
ins  New  Trial,  to  limit  Issues  to  Be 
Tried  liy  Jury. 

'  In  Absence  of  Statute,  888. 
Under  Statute,  88». 
Exercise  of  Right,  889. 


In  Ahsenee  o/  Steiiife. 

A  number  of  recent  decisions  are  in  aocord 
with  the  mlifig  in  Simmons  v.  Fish,  210 
Mass.  663,  Ann.  Gas.  1912D  588,  that  in  the 
absenee  of  a  statute,  an  appellate  court  may 
exercise  the  power  of  limiting  the  issues  to 
be  submitted  to  the  jury  in  awarding  a  new 
trial,  limiting  the  retrial  to  that  part  of  th<* 
case  only  in  which  there  is  error.  Bernas- 
coni  V.  Farebrotho-,  3  B.  &  Ad.  372,  23  £.  C. 
L.  100;  Stroud  v..  Stroud,  7  3kL  &  G.  417. 
49  E.  C.  L.  417;  Ford  v.  Blackshear  Mfg.  Co. 
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140  Oa.  670,  79  S.  E.  678;  American  Cent. 
Ins.  Co.  T.  Albright,  148  Ga.  616,  89  8.  E. 
487;  KeoBans  v.  KeasaiiB,  66  LmL.  App.  437, 
108  N.  £.  380;  Merrick  Y.  Bette,  217  Mass. 
502,  106  N.  B.  364;  Bnf^m  v.  Williams,  218 
Mass.  448, 106  N.  £.  1060;  Whitney  y.  Ljnoh, 
222  Mass.  112,  109  N.  E.  826;  Stevens  ▼.  Wis- 
consin Farm  Land  Co.  124  Minn.  421,  146  N. 
W.  173;  Sehroeder  y.  Edwards,  267  M^  460, 

184  8.  W.  108;  Fagg  v.  Missouri,  etc.  R.  Co. 

185  Mo.  App.  79,  170  8.  W.  912;  Gregg  y. 
Wilmington,  155  N.  C.  18,  70  8.  E.  1070; 
Johnson  y.  Seaboard  Air  Line  R.  Co.  163  N. 
C.  431,  Ann.  Cas.  1915B  696,  79  8.  E.  690; 
Novak  y.  Lovin,  33  N.  D.  424,  167  N.  W.  297 ; 
Curtis,  etc.  Co.  y.  Pigg,  39  Okla.  31,  60,  134 
Pac.  1126;  Clark  v.  New  York,  etc  R.  Co. 
35  R.  I.  479,  87  Atl.  206^  Perkins  y.  Brown, 
132  Tenn.  294,  Ann.  Cas.  1917A  124,  177  8. 
W.  1168,  L.R.A.  1916F  723;  Kennett  y.  Tu- 
dor, 86  Vt.  190,  81  Atl.  633;  Griffin  y.  Bos- 
ton, ete.  R.  Co.  87  Vt.  278,  89  Atl.  2fiO;  Cross 
V.  Passumpsic  Fiber  Leather  Co.  (Vt.)  98 
Atl.  1010;  Adams  y.  Cook  (Vt.)  100  AIL  42; 
Auwarter  y.  Kroll,  79  Wash.  179,  140  Pae. 
326;  Moss  y.  Campbell's  Creek  R.  Co.  76  W. 
Va.  62,  83  8.  B.  721,  L.R.A.  1916C  1183. 
See  also  Dryden  y.  Pern  Bottom  Drainage 
Dial  No.  1,  99  Neb.  826,  168  N,  W.  66; 
Schwarts  y.  Sable,  164  N.  Y.  8.  121. 

In  Griffin  y.  Boston,  eto.  R.  Co.  87  Vt.  278, 
89  Atl.  220,  it  was  said  9  "It  was  the  former 
practice  of  this  court,  when  a  judgment  w«as 
reversed  on  exceptions,  to  treat  the  whi^e  ad- 
judication as  wiped  out  and  remand  the  ease 
for  trial  de  noyo.  Kilpatriek  y.  Grand  Trunk 
R.  Co.  74  Vt.  288.  Birt  ooeaaioa  was  taken 
in  Marshall  y.  Dalton  Paper  Millsy  82  Vt.  489, 
74  Atl.  108,  24  L.R.A.(N.S.)  128,  to  pnt  the 
eourt  in  line  with  the  authorities  by  adopt- 
ing a  more  logical  rule;  and  it  was  therein 
held  that  when  the  error  affected  only  the 
question  of  damages,  retrial  would  be  award- 
nil  on  ttiat  question  only.  And  this  holding 
has  been  followed  shice,  and  has  become  the 
nettled  rule  of  the  court.  ...  In  midcing 
this  application  of  the  rule,  courts  should  act 
with  cslution;  for,  as  was  pointed  out  in 
McBride  y.  Huckins,  [76  N.  H.  206]  81  Atl. 
S28,  an  error  may  ostensibly  relate  to  one  of 
these  questions  only,  but  be  of  sudi  a  char* 
seter  as  to  haye  a  prejudicial  effect  on  the 
other;  in  which  case,  a  full  retrial  should  be 
swarded." 

In  MeBride  y.  Huokins,  76  N.  H.  206, 
81  Atl.  628,  the  court  said:  ''While  it  is 
true  that  when  the  error  found  to  exist  in 
a  trial  does  not  apply  to  or  affect  all  the 
innes  ooyered  by  the  yerdict,  a  new  trial  of 
the  entire  case  is  not  ordinarily  ordered,  but 
only  so  much  of  it  is  set  aside  as  the  error 
related  to  (Lisbon  y.  Lyman,  49  N.  H.  663; 
Genest  y.  Odell  Mfg.  Co.  76  N.  H.  366;  Piper 
▼.  Boston,  ete.  R.  Co.  76  N.  H.  436),  it  must 
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dearly  appear  that  the  effect  of  the  error  did 
not  extend  to  all  the  issues  tried.  If  the 
errM*  ostensibly  relates  to  the  question  of 
liability,  it  may  still  be  of  such  a  character 
as  to  have  had  a  prejudicial  effect  on  the 
Jury's  assessment  of  damages.  If,  for  in- 
stance, it  should  be  erroneously  ruled  in  an 
action  for  negligence  that  the  defendant's 
preyious  conyietion  iior  theft  might  be  con- 
sidered on  the  question  of  liability,  it  would 
require  little  argument  to  show  that  it  prob- 
ably bad  a  very  prejudicial  effect  upon  the 
jury'fl  assessment  of  damages.  While  not 
tedinically  relevant  to  that  question  or  legal- 
ly releyant  to  any  question  in  the  case,  it 
could  not  be  said,  in  the  absence  of  specific 
instructions  not  to  consider  it,  that  the  jury 
did  not  make  it  a  substantial  element  of  the 
damages  awarded.  It  would  therefore  yitiate 
the  entire  yerdict." 

Vnder  Statute, 

In  some  jurisdictions  the  courts  exercise 
the  right  to  limit  issues  to  be  submitted  to  a 
jury  in  awarding  a  new  trial  by  virtue  of 
statutory  provision,  and  several  recent  cases 
have  been  decided  under  statutory  authority. 
Parker  Washington  Co.  v.  Cromer,  201  Fed. 
878,  120  C.  C.  A.  216;  Chicago,  etc.  R.  Co. 
y.  Stephens,  218  Fed.  536,  134  C.  C.  A.  263; 
Ballou  v.  Atchison,  etc.  K.  Co.  ^5  Kan.  761, 
152  Pac.  284;  Evans  v.  Moseley,  87  Kan. 
447,  124  Pac  422;  Crawley  v.  American  Soc. 
etc.  153  Wis.  13,  139  N.  W.  734.  And  see 
the  reported  case.  See  also  Corley  v.  At- 
chison, etc.  R.  Co.  95  Kan.  124,  130,  Ann. 
Cas.  191 6B  163,  147  Pac.  842. 

Exercise  of  Right, 

Unless  it  clearly  appears  that  all  the  ques- 
tions in  respect  to  liability  liave  been  cosr 
sidered  and  passed  on  by  the  jury,  the  appel- 
late court  is  not  justified  in  limiting  the  is- 
sues on  a  new  trial  to  the  question  of  dam- 
ages. American  Locomotive  Co.  y.  Harris, 
239  Fed.  234. 

Where  it  is  impossible  to  determine  on 
which  count  of  the  declaration  the  damages 
were  assessed  or  whether  both  causes  of  ac- 
tion were  considered  by  the  jury  in  deciding 
upon  the  amount  of  their  verdict,  the  retrial 
should  not  be  limited.  McBride  y.  Huekine, 
76  N.  H.  206,  81  Atl.  628. 

Where  the  award  of  damages  is  so  inade- 
quate as  to  indicate  that  the  jury  disregarded 
the  instructions  of  the  court,  a  new  trial 
should  be  granted  on  all  of  the  issues.  Doody 
V.  Boston,  etc.  R.  Co.  77  N.  H.  161,  Ann.  Cas. 
1914C  846,  89  Atl.  487. 

In  Evans  y.  Moseley,  87  Kan.  447,  124  Pac. 
422,  the  action  was  brought  for  damages  for 
a  failure  to  accept  and  pay  for  certain  cattle. 
On  appeal  a  reversal  was  had  because  of  the 
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rejection  of  evidence  coDceming  the  market 
value  of  the  cattle.  It  was  held  that  the  nevr 
trial  should  be  limited  to  the  question  of  the 
amount  of  damages. 

In  Stevens  v.  Wisconsin  Farm  Land  Co. 
124  Minn.  421,  146  N.  W.  173,  the  court  in 
remanding  the  case  for  retrial  limited  the 
issue  to  be  submitted  to  the  jury  to  the 
question  of  the  damages  saying:  "The  er- 
ror in  the  case  bears  only  upon  the  ques- 
tion of  the  amount  of  damages.  The  question 
of  liability  of  defendants  to  pay  a  commis- 
sion of  some  amount  was  fairly  presented  by 
the  evidence  and  fairly  submitted  to  the  jury 
by  the  charge  of  the  court.  We  see  no  reason 
for  a  new  trial  upon  this  issue.  We  accord- 
ingly grant  a  new  trial  of  the  issue  of  the 
amount  of  damages  only.  This  practice  is 
well  recognized.  Sauer  v.  Traeger,  56  Minn. 
364,  57  N.  W.  933;  McKay  v.  New  England 
Dredging  Co.  92  Me.  454,  43  Atl.  29;  Yaw 
V.  Whitmore,  66  App.  Div.  317,  72  N.  Y.  S, 
765;  Pickett  v.  Wihnington,  etc.  R.  Co.  117 
X.  C.  616,  23  S.  E.  264,  30  LJI.A.  257,  63  Am. 
St.  Rep.  611." 

It  was  said  in  Curtiss,  etc.  Co.  v.  Piggi  39 
Okla.  31,  50,  134  Pac.  1125:  "In  this  situa- 
tion where,  after  a  lengthy  and  manifestly 
expensive  trial,  a  jury  has  found  defendant 
liable,  and  this  court  has  concluded  that,  ap- 
plying the  law  to  defendant's  own  evidence 
taken  in  its  most  favorable  light,  after  a  full 
and  complete  development  of  the  facts  of  the 
injury  sued  for  and  the  situation  of  the  par- 
ties, the  defendant  is  liable,  as  a  matter  of 
law,  and  that  the  only  error  goes  to  the 
amount  of  the  damages — in  such  situation 
the  judgment  of  the  trial  court  holding  the 
defendant  liable  should  be  affirmed,  and  the 
plaintiff's  right  to  recover  stand  and  remain 
established;  and  that  the  amount  of  judg- 
ment be  set  aside,  and  the  cause  remanded, 
and  a  new  trial  be  had  upon  the  question  of 
the  amount  of  the  damages  recoverable,  and 
that  only.  This  court  has  the  power  to  so 
direct,  in  the  interest  of  the  speedy  and  eco- 
nomical administration  of  justice,  under  the 
peculiar  situation  presented  here,  and  the 
holding  to  that  effect  is  confined  to  the  facts 
of  this  case.  There  is  ample  authority  to  sup- 
port this  holding." 

Where  an  action  is  brought  to  recover  two 
amounts,  but  the  complaint  sets  out  a  single 
cause  of  action,  the  verdict  of  the  jury  for 
a  single  sum  cannot  be  separated  so  as  to  al- 
low it  to  stand  as  to  one  of  the  amounts 
claimed  and  set  it  aside  as  to  the  other.  Col- 
well  Lead  Co.  v.  Construction  Material,  etc. 
Co.  IfiS  App.  Div.  824,  142  N.  Y.  S.  112. 

It  was  said  in  Kessans  y.  Eessans,  68  Ind. 
App.  437,  108  N.  £.  380:  "It  would  seem 
that  one  test  to  be  applied  in  determining 
whether  a  new  trial  should  be  granted  un  a 
part  of  the  issues,  is  whether  the  evidence  to 


support  the  issues  on  which  a  new  trial  is 
sought  will  support  such  issue  independent- 
ly of  the  issue  presented  by  the  original  com- 
plaint. If  BO,  then  a  new  trial  may  be  grant- 
ed on  such  independent  issue.  But  where  the 
evidence  necessary  to  support  the  iaane  pre- 
sented by  the  one  pleading  must  neceasarily 
affect  and  relate  to  the  issue  presented  by 
the  other,  then  they  are  so  interwoven  and 
dependent  one  on  the  other  that  they  cannot 
be  separated  and  a  new  trial  can  only  bi' 
granted  as  to  the  whole  case.  In  the  present 
case  the  issues  on  the  complaint  and  cross- 
complaint  were  distinctly  related,  for  each  de- 
pended on  the  terms  and  constructions  of 
the  contract  entered  into  between  appellant 
Thekla  Kessans  and  appellee  in  1901.  There- 
fore appellants  wtfe  not  entitled  to  a  new 
trial  on  the  cross-complaint,  and  the  court 
rightfully  overruled  their  motion,  and  there 
is  no  error  presented  which  we  can  consider." 

In  Ballou  y.  Atchison,  etc.  R.  Co.  S^  Kan. 
761,  152  Pac.  284,  the  court  referring  to  a 
statute  authorizing  the  limiting  of  Issues 
said:  '^There  is  still  the  issue  of  oompara- 
tiye  negligence,  a  question  of  fact>  in  this 
case,  which  plaintiff  has  a  right  to  submit  to 
a  jury.  So  far  as  this  record  goes  the  defend- 
ant company  was  negligent  in  furnishing 
plaintiff  an  inaccurate  schedule  of  the  trains 
he  would  encounter.  The  negligence  of  the 
plaintiff  consisted  in  running  his  train  m 
such  a  manner  that  he  eould  not  control  it 
and  stop  it  before  he  passed  the  Whiteside 
stop  signal.  On  this  issue  of  comparative 
negligence,  its  incidents  and  eonsequences, 
there  must  he  a  new  trial.  But  it  is  unneces- 
sary to  go  over  the  whole  matter  again. 
The  finding  as  to  the  plaintiff's  damages, 
$6,000,  should  stand.  The  finding  as  to  the 
defendant's  damages  occasioned  by  the  wreck, 
$1,342,  should  likewise  stand.  This  limits^ 
tion  of  the  scope  of  a  new  trial  is  sanctioned 
b>  the  Civil  Code  (§  307),  and  this  seems  a 
proper  occasion  to  lighten  the  burden  of  the 
district  court  and  the  expense  and  labor  of 
the  litigants  by  its  application." 

In  Moss  V.  Campbell's  Creek  R.  Go.  75  W. 
Va.  62,  83  S.  E.  721,  L.R.A.  1915C  1183,  the 
only  error  in  the  trial  on  the  merits  was  the 
overniling  of  a  demurrer  to  the  declaration 
which  did  not  allege  the  appointment  of  the 
plaintiff  as  administratrix.  It  was  held  that 
a  new  trial  will  be  limited  to  the  issue  made 
on  the  omitted  averment.  The  court  said: 
"What  the  court  said  in  Woodward  v.  Horst, 
10  la.  120,  is  pertinent  here:  'It  may  be  ad- 
mitted, that  as  a  general  rule  a  new  trial 
when  granted  is  awarded  for  the  entire  case, 
and  that  ordinarily,  courts  will  not  dispose 
of  a  cause  by  piecemeal.  And  yet  when  not 
attended  with  too  much  confusion  or  incon- 
venience, or  where  it  can  be  done  ^nthout 
prejudice  to  the  rights  of  the  parties,  there  is 
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no  substantial  or  Talid  objection  to  depart- 
ing from  the  general  rule.  In  this  case  there 
need  be  no  confusion,  and  certainly  there  is 
no  prejudice.'  This  doctrine  is  by  no  means 
new.  It  is  generally  accepted  where  it  safe- 
ly and  certainly  meets  the  ends  of  justice. 
In  the  case  before  us  the  omitted  point  has 
no  bearing  on  the  ascertainment  of  that  which 
has  already  been  ascertained,  iHiether  a  serv* 
ant  of  defendant  in  the  course  of  his  employ- 
ment wrongfully  killed  plaintiff's  intestate. 
How  has  defendant  been  prejudiced  if  it  is  a 
fact  that  plaintiff  has  been  duly  appointed 
and  qualified?  Why  in  meeting  proper  ends 
of  justice  should  not  the  verdict  on  the  merits 
stand  if  the  fact  is  yet  ayerred  and  not  de- 
nied, or  if  denied  is  established  in  favor  of 
plaintiff?  Say  it  is  out  of  the  usual  course. 
Does  it  prejudice  the  interests  of  any  one? 
Ought  not  the  usual  course  to  be  departed 
from  when  to  follow  it  will  only  give  to  the 
party  demanding  that  it  be  followed  the  bene- 
fit of  a  mere  unsubstantial  technicality  to  the 
likely  injury  of  the  other  party?  If,  as  is 
most  probable,  plaintiff  has  been  duly  ap- 
pointed and  qualified,  it  would  be  inequitaUe 
to  plaintiff  for  us  to  declare  the  trial  abor- 
tive, under  the  peculiar  circumstances  which, 
at  so  late  an  hour,  have  caused  advantage  to 
be  taken  of  the  p<»nt.  It  is  bad  enough  that 
in  obedience  to  existing  principles  we  must 
even  reverse  the  judgment,  without  our  going 
•o  f ar  aa  to  overthrow  all  that  has  been 
done." 

Where  the  court  submitted  a  special  ques- 
tion to  the  jury,  reeerving  all  other  ques- 
tions of  fact  to  be  decided  by  the  court,  it 
was  held  to  be  error  to  refuse  a  uew  trial  as 
to  the  issues  submitted  to  the  jury  while 
grantaag  a  new  trial  as  to  the  issues  re- 
served for  the  decision  of  the  court.  Fink  ▼• 
United  American  F.  Ins.  Ca  109  Minn.  422, 
124  N.  W.  7, 

In  Gr^g  T.  WilmingtMi,  155  N.  G.  18,  70 
8.  E.  1070,  the  court  said:  "While  the  power 
to  set  jaside  the  answer  to  a  particular  issue 
may  exist  under  certain  circumstances,  it 
should  not  be  exercised  except  in  a  clear  case. 
Bnrton  ▼.  Wilmington,  etc.  B.  Co.  84  N.  C. 
192;  Jones  v.  Life  Ins.  Ck>.  163  N.  C.  388. 
And  we  bm>w  add  to  what  is  said  in  those 
cases,  that  where  the  questions  involved  are 
so  interwoven  that  they  cannot  be  separated 
and  a  new  trial  allowed  as  to  one  or  more 
issues,  without  prejudicing  the  rights  of  one 
or  more  of  the  parties  or  preventing  a  full 
and  just  trial  of  the  whole  matter,  the  power 
to  grant  a  partial  new  trial  should  not  be 
exercised.  That  is  our  case,  and  we  thii^ 
that  the  judge  should  have  set  aside  the  en- 
tire verdict,  as  it  was  the  only  course  to 
adopt  that  would  conduce  to  a  fair  trial  and 
give  to  each  of  the  parties  an  equal  chance 
to  be  heard,  without  being  fettered  or  ham- 
pered by  a  restricted  trial.    It  will  not  prej- 
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udice  the  plaintiff,  for  if  there  was  action- 
able negligence  on  the  part  of  Woolvin,  or  if 
both  defendants  were  guilty  of  such  negli- 
gence, the  plaintiff  will  recover  against  one 
or  both,  according  to  his  right  in  law,  but 
one  or  both  of  the  defendants  may  suffer 
great  detriment  and  wrong  by  the  opposite 
course." 

The  court  in  Pericins  v.  Brown,  182  Tenn. 
294,  Ann.  Cas.  1917A  124,  177  S.  W.  1158, 
L.R.A.  1915F  723,  said:  "A  statement  of  the 
rule  in  succinct  terms  is  to  be  found  in  2 
R.  C.  L.  287,  §  241:  'Probably  from  a  de- 
sire to  eliminate  unnecessary  litigation,  and 
in  the  exercise  of  the  discretion  with  which 
the  appellate  court  is  invested  with  respect 
to  the  granting  of  new  trials,  it  is  undoubt- 
edly the  present  general  rule,  in  remanding  a 
cause  for  a  new  trial,  either  by  a  court  or 
a  jury,  when  error  exists  as  to  only  one  or 
more  issues,  and  the  judgment  in  other  re- 
spects is  free  from  error,  to  limit  the  new 
trial  to  the  issues  affected  by  the  error.  This 
rule  permitting  the  appellate  court  to  limit 
the  issues  has  been  held  applicable  in  actions 
sounding  in  damages  when  the  error  affects 
only  the  assessment  of  damages,  and  the  new 
trial  has  been  limited  to  that  question 
alone.' " 
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libel  and  Slamdor  —  XTtdene*  —  Reiiv* 
tatloa  of  Flalatlff  —  B«eeiTlBK  Pnof 
0«t  of  Ovdov* 

In  an  action  for  slander  plaintiff  was  per- 
mitted over  defendant's  objections  to  <iffer 
evidence  in  chief  of  her  reputation  and  char- 
acter. Held,  that  the  evidence  was  not  ad- 
missible in  chief,  but  since  it  only  tended  to 
prove  a  fact  which  the  law  will  presume,  its 
admission  was  not  material. 

Trutli  of  Charge  —  Proof  mnder  Oom- 
eral  Denial, 

In  such  an  action  where  the  plaintiff  for 
the  purpose  of  showing  malice  proves  the 
utterance  of  words  not  alleged  in  the  petition, 
the  defendant  may  then  prove  the  truth  of 
these  matters  under  a  general  denial,  or  may 
offer  evidence  showing  conduct  of  the  plaintiff 
which  would  excuse  or  justify  the  language. 

Same. 

Where  the  defense  consists  of  a  general 
denial  and  a  plea  that  the  matter  was  privi- 
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leged,   the   defeadimt   may,   notwithstanduig 

neither  justification  nor  mitigating  circum- 
stances has  been  pleaded,  prove  the  truth,  or 
may  prove  conduct  of  the  plaintiff  justifying 
the  utterance  of  the  words. 

Privilese  —  Elfeot  of  Preaenoe  of  By- 
standers. 

Where  the  presence  of  bystanders  at  a  con- 
\  ersation  between  husband  and  wife  is  a  mere 
casual  incident,  not  in  any  sense  sought  for 
by  the  defendant,  the  latter  will  not  be  de- 
prived of  the  privilege. 

[Sec  Ann.  Cas.  1917E  699.] 

Commnaication  betweoa  HvslMUid  and 
Wife  as  Privilesed. 

In  an  action  for  slander  the  defendant 
pleaded  a  qualified  privilege  that  the  words 
were  spoken  in  a  conversation  with  her  hus- 
band at  a  time  when  she  understood  her  hus- 
band waa  liable  to  be  arrested  for  his  conduct 
with  the  plaintiff  and  another  woman  where 
he  lived,  and  that  it  would  result  in  disgraoe 
being  brought  upon  their  family,  and  that 
she  desired  to  warn  him  in  the  protection  of 
his  own  interests  as  well  as  that  of  the  fam- 
ily. Held,  that  an  instruction  charging  that 
if  a  third  person  overheard  what  was  said  the 
matter  waa  not  privileged  unless  such  person 
was  a  mere  eavesdropper,  was  error. 

[See  note  at  end  of  this  case.] 

(^ylUbus  by  court.) 

Appeal  from  District  Court,  Ford  county: 
FiNLET,  Judge. 

Action  by  Etta  Conrad,  plaintiff,  against 
Maggie  L.  Roberts,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.     Revebsbd. 

Leonard  8,  Ferry^  Thomaa  F.  Dorwn  and 
John  8,  Dean  for  appellant. 

L.  A,  Madisofn  and  Carl  Van  Riper  for 
appellee. 

[181 J  Porter,  J.— The  plaintiff  sued  to 
recover  damages  for  an  alleged  slander.  The 
petition  .  contaiaed  five  counts.  The  cause 
was  submitted  to  the  jury  upon  the  third 
and  fourth  counts  only,  and  upon  both,  of 
theae  there  was  a  verdict  for  the  plaintiff. 
A  motion  lor  a  new  trial  was  overruled  and 
judgment  rendered,  from  which  defendant  ap- 
peals. 

The  third  count  alleged,  in  substance,  that 
defendant,  in  a  conversation  in  the  hearing 
of  George  McKinney,  maliciously  charged  the 
plaintiff  with  being  a  Whore.  To  this  cause 
of  action  the  defendant  answered  by  a  gen- 
eral denial.  The  fourth  count  alleged,  in 
substance,  that  defendant  in  a  certain  con- 
versation in  the  presence  and  hearing  of 
plaintiff's  sister,  Velma  Warder,  and  C.  M. 
Roberts,  falsely  and  maliciously  charged  the 
plaintiff  with  running  a  whore  house.  To 
this  cause  of  action  the  defendant  filed  a  gen* 
eral  denial  and  a  special  defense  that  the 


matter  was  privileged;  that  C.  M.  Roberts  i« 
the  husband  of  the  defendant;  that  she  called 
at  a  house  owned  by  her  huaband,.  which  she 
understood  at  the  time  was  occupied  by  him 
and  the  plaintiff;  that  she  found  her  husband 
in  his  bedroom,  and  with  him  the  plaintifTa 
sister,  Velma  Warder;  that  she  iaiormed  her 
husband  that  she  desired  to  speak  to  him, 
and  called  him  to  the  outude  door  of  the 
house,  leaving,  aa  she  understood,  said  Velma 
Warder  in  the  bedroom;  that  she  then  told 
her  husband  that  "if  he  did  not  look:  out  he 
would  be  arrested;''  that  her  husband  said: 
"Do  you  mean  to  call  these  women  [182] 
whores?"  That  she  said,  "I  never  use  that 
language,"  and  that  her  husband  then  said 
to  her,  ''Do  you  mean  to  say  that  thia  ia  a 
disorderly  house?"  And  that  she  said,  '*It 
looks  like  it." 

It  appears  that  soinetime  belore  this  con* 
versation  the  defendant  and  her  hosbaad  had 
separated  and  were  living  apart;  h*  owned 
seyer^l  houses  and  occupied  one  a  few  doors 
from  the  house  where  defiandant  lived.  Mr. 
Conrad  audi  Mrs.  Conrad,  the  plaintiff,  and 
her  sist^,  Velma  Warder,  lived  in  the  house 
with  him. 

The  first  error  oomplained  of  ia  t^t  the 
court  permitted  the  plaintiff  to  prove  her 
good  reputation  and  character.  One  gtound 
of  the  objection  is,  that  the  evidence  waa  not 
confined  to  the  reputation  of  the  plaintiff  at 
the  time  the  alleged  slandevoaa  statementa 
were  made.  The  witnesses  testified  to  her 
reputation  in  the  town  of  Fawleor,  wlaere  she 
lived  for  a  year  or  more  prior  to  removing 
to  Dodge  City.  She  had  moved  Irom  Fowler 
to  Dodge  City  in  November,  1911,  aod  the 
petition  charges  slanderous  statooMata  made 
by  defendant  on  January  26,  1912,  and  on 
May  30,  1912.  So  lar  aa  the  time  ia  e«i- 
cerned,  we  think  it  cannot  be  said  that  it 
was  too  remote.  The  principal  ground  urged 
in  support  of  the  objection  to  the  testimony 
is,  that  it  is  never  competent  for  the  plaintiff 
to  offer  evidence  in  chief  of  reputation  and 
character  in  an  action  for  slander.  A  number 
of  cases  in  support  of  this  doctrine  are  cited 
in  the  brief.  While  the  evidahoe  should  not 
have  been  admitted  in  chief,  on  the  ground 
that  the  law  presumes  until  the  contrary  is 
shown  that  plaintiff  has  a  good  reputation, 
syil,  the  admission  of  testimony  to  prove  a 
fact  which  the  law  will  presume  cannot  be 
regarded  aa  material  error.  (Stafford  v. 
Morning  Journal  Assoc.  142  N.  Y.  698,  37 
N.  £.  625. )  Aside  from  any  authorities  upon 
the  subject  this  court  would  not  reverse  a 
fadgment  for  such  an  error. 

The  ground  of  the  next  complaint  is  that 
the  court  excluded  certain  testimony  offered 
by  defendant,  and  [183]  the  question  is 
whether  in  an  action  for  slander,  where 
neither  justification  nor  mitigating  circum- 
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fitances  has  been  pleaded,  eridence  is  adnrie- 
sible  under  a  general  denial  which  tends  to 
establish  the  troth  of  the  slanderous  words. 

Mrs.  Weingarth  was  one  of  defendant's 
witnesses  whose  testimony  was  excluded  and 
afterwards  produced  on  the  motion  for  a  new 
trial.  We  think  her  testimony  was  admis* 
Bible  for  the  following  reasons: 

Over  the  defendant's  objections  the  court 
permitted  the  plaintiff  to  offer  proof  under 
tlie  first  cause  of  action,  which  charged  the 
utterance  of  certain  words  in  the  presence  of 
^faggle  McKinney.  Afterwards  the  court 
concluded  that  the  first  count  stated  no  cause 
of  action,  and  withdrew  all  evidence  under 
it,  but,  over  the  defendant's  objections,  in^ 
stnicted  that  the  jury  might  consider  the  evi- 
dence under  this  count  so  far  as  It  tended  to 
show  malice  on  the  part  of  defendant.  Now 
there  is  a  rule  supported  by  well-considered 
cases,  and  we  think  resting  upon  sound  rea- 
fioning,  that  where  the  plaintiff,  for  the  pur- 
pose of  showing  malice,  proves  the  utterance 
of  words  not  **l8id^  in  the  petition,  defend- 
ant may  then  prove  the  truth  of  these  mat- 
ters under  a  general  denial.  It  would  seem 
to  be  onlv  fair  that  if  the  evidence  introduced 
under  the  cause  of  action  afterwards  with- 
drawn from  the  consideration  of  the  jury  was 
proper  to  be  considered  for  the  purpose  of 
showing  malice,  then  the  defendant  should 
have  been  permitted  to  introduce  the  eridence 
showing  conduct  of  the  plaintiff  which  would 
excuse  or  justify  the  language.  The  rule 
should  and  does  work  both  ways,  and  if  the 
plaintiff  is  permitted  to  prove  express  malice, 
the  defendant  nfay  offer  evidence  to  disprove 
it 

In  Reil^  t.  Timine,  53  Wis.  63,  10  N.  W. 
6,  plaintiff,  over  defendant's  objections,  was 
allowed  to  prove  that  at  about  the  time  the 
words  were  spoken  the  defendant  caused  him 
to  be  arrested  for  the  alleged  theft  referred 
to  in  the  idander.  The  court  refused  to 
permit  the  [IM-]  defendant  to  explain  the 
circumstances  under  tdiich  he  caused  plain- 
tiff's arre«t.  The  judgment  was  reversed.  In 
the  opinion  it  was  said: 

**If  evidence  of  such  fact  could  be  properly 
admitted  on  the  part  of  the  plaintiff  without 
pleading  it,  to  raise  the  presumption  of 
malice  in  the  defendant,  then  there  would 
seem  to  be  no  good  reason  why  the  defend- 
ant, without  pleading  the  same,  should  not 
have  been  allowed  to  disprove  or  explain  the 
circumstances  under  which  the  arrest  oc- 
curred, to  rebut  such  presumption. 
It  Would  be  a  harsh  rule,  indeed,  to  allow 
one  party  to  give  evidence  of  a  collateral  fact, 
not  pleaded  by  either,  and  then  hold  the  other 
party  concluded  by  the  proof  made  by  his 
adversary."     (pp.  64,  65.) 

In  Tatlow  v.  Jaquett,  1  Har.  (Del.)  833, 
26  Am.  Dec.   899,   it  was  ruled  that  other 


slanders  not  pleaded,  but  given  in  evidenoe  to 
show  malice,  may  be  justified  without  plead- 
ing as  to  them. 

''Where  plaintiff  has  put  in  evidence  a  fact 
not  pleaded  by  him  tending  to  show  express 
malice,  defendant  may  without  a  special  plea 
rebut  by  showing  evidence  explanatory  of  the 
fact."  (25  Cyc.  480;  Henry  v.  Norwood,  4 
Watts  (Pa.)  347;  Burke  v.  Miller,  6  Blaekf. 
(Ind.)  156.) 

Under  the  first  count,  which  did  not  in  fact 
state  a  cause  of  action,  the  plaintiff  offered 
evidence,  which  remained  in  the  record  over 
defendant's  objections,  for  the  sole  purpose  of 
proving  express  malice.  Plaintiff's  situation 
was  the  same  as  if  she  had  not  pleaded  the 
facts,  and  had  introduced  the  evidence  with- 
out any  pleading  with  reference  thereto.  In 
Newell  on  Slander  and  Libel,  3d  ed.,  §  954, 
commenting  upon  what  may  be  proved  under 
a  general  denial,  the  author  says  that  while 
"the  truth  cannot  be  shown  in  mitigation  of 
damages,  yet  any  facts  or  cireumstances 
which  will  rebut  or  repel  the  presumption  of 
malice  are  properly  admisaibls  under  thiR 
plea."  The  evidence  of  witness  ISrs.  Wein- 
garth should  have  been  admitted  so  [186] 
far  as  it  tended  to  disprove  malice^  sinoe  the 
cause  of  action  under  which  the  plaintiff's  evi- 
dence was  admitted  was  in  effect  strieken 
from  the  petition. 

Other  testimony  offered  by  the  defendant 
was  excluded  on  the  ground  that  it  tended 
to  prove  the  truth  of  the  statements  without 
any  plea  of  justification.  We  think  this  evi- 
dence was  admissible.  The  defense  pleaded  to 
one  of  the  causes  of  action  was  that  the  mat- 
ter was  privileged,  and  it  is  a  rule  that  wliorc 
the  matter  is  privileged  the  defendant  may 
under  the  general  denial  prove  the  truth  or 
conduct  of  the  plaintiff  justifying  the  utter- 
ance of  the  words.  (Bradl^  v.  Beath,  12 
Pick.  (Mass.)  163,  22  Am.  Dec.  418.)  In 
the  latter  case  Chief  Justice  Shaw  used  this 
language: 

''Where  words  imputing  mlBcondiiet  to  an- 
other are  spoken  by  one  having  a  duty  to 
perform,  and  the  words  are  spoken  in  good 
faith,  and  in  the  belief  that  it  comes  within 
the  discharge  of  that  duty,  or  where  thcy 
are  spoken  in  good  faith,  to  those  who  have 
an  interest  in  the  commnnication,  aind  a  right 
to  know  and  act  upon  the  facta  stated,  no 
presumption  of  malice  arises  from  the  apaak- 
ing  of  the  words;  and  therefore  no  action 
can  be  maintained  in  such  cases,  without 
proof  of  express  malice.  If  the  ooeaaion  is 
used  merely  as  a  means  of  enabling  the  party 
uttering  the  slander  to  indulge  his  malice, 
and  not  in  good  faith  to  perform  a  duty  or 
make  a  communication  useful  and  beneficial 
to  others,  the  occasion  will  furnish  no  excuse. 
Bromage  v.  Prosser,  4  B.  A  C.  247;  Starkie 
on  Slander,  200.    ...    Such  being  the  oo- 
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casion  of  speaking  the  words,  as  it  appeared 
on  the  proof  of  the  plaintiff's  case,  any  evi- 
dence which  tended  to  prove  that  the  defend- 
ant was  acting  in  good  faith,  in  the  discharge 
of  his  duty,  was  competent  to  repel  the  charge 
of  express  malice,  or  colorable  pretense." 
(pp.  164,  165.) 

To  the  same  effect  see  Lawson  v.  Hicks,  38 
Ala.  279,  81  Am.  Dec.  49,  Note,  56;  Holt  v. 
Parsons,  23  Tex.  9,  76  Am.  Dec.  49;  Edwards 
V.  Chandler,  14  Mich.  471,  90  Am.  Dec.  249. 
The  reason  of  the  rule  is  stated  to  be  that  in 
order  for  the  plaintiff  to  recover  where  the 
communication  is  privileged  he  must  affirma- 
tively prove  [186]  express  malice,  and  for  the 
defendant  to  prove  the  truth  of  the  statement 
is  merely  to  prove  a  denial  of  something 
which  the  plaintiff  was  bound  to  prove.  ( See . 
also  Remington  v.  Congdon,  2  Pick.  (Mass.) 
310,  13  Am.  Dec.  431 ;  Cranfill  v.  Hayden,  22 
Tex.  Civ.  App.  656,  56  S.  W.  806,  25  Cyc. 
481.) 

The  defendant  asked  the  following  instruc- 
tion: 

''You  are  instructed  that  conversations  be- 
tween husband  and  wife  are  privileged,  hence 
the  repetition  or  use  of  words  spoken  of  or 
concerning  another  in  a  conversation  between 
the  husband  and  wife  in  conversation  intend- 
ed to  be  private  between  the  two,  would  not 
furnish  any  foundation  for  an  action  for 
slander  and  the  fact  that  some  third  person 
not  supposed  by  the  parties  to  be  present  or 
to  hear  the  conversation,  happened  to  be  near 
enough  to  hear,  would  not  constitute  the 
publication  of  the  same." 

The  court  refused  this  instruction  and  gave 
in  its  stead  the  following: 

''Private  communications  between  husband 
and  wife  concerning  a  third  person  do  not 
amount  to  a  publishing  of  slander;  but  if 
such  communications  are  so  made  that  others 
may  and  do  overhear  the  same,  it  is  such 
publishing.  If,  however,  a  husband  and  wife 
attempt  to  hold  a  private  conversation  and 
do  so  under  circumstances  and  in  tones  that 
would  naturally  not  be  overheard  by  others, 
the  language  they  used  could  not  be  deemed 
to  be  published,  although  some  other  person 
.by  purposely  eavesdropping  did  in  fact  over- 
hear what  was  said.'' 

"Defendant  further  denies  that  she  said 
anything  to  or  in  the  hearing  of  Miss  Warder. 
If  any  language  used  by  defendant  was  only 
heard  by  her  husband,  there  was  no  publish- 
ing of  slanderous  words  and  plaintiff  could 
recover  nothing  under  such  claim.  If  defend- 
ant did  in  fact  use  the  language  charged  in 
the  fourth  count,  but  only  to  her  husband, 
and  after  making  reasonable  effort  to  make 
such  conversation  a  private  one  between  them- 
selves alone,  and  the  witness,  Miss  Warder, 
only,  overheard  the  same  by  eavesdropping 
without  the  knowledge  of  defendant,  in  sueh 


event  there  would  be  no  publishing  of  such 
language  that  would  warrant  an  action 
against  her  thereon  for  damages." 

[187]  In  our  opinion  the  instruction  given 
does  not  correctly  state  the  law.  Conversa- 
tions between  husband  and  wife  axe  privi- 
leged, and  unless  the  jury  believed  that  the 
statement  in  this  instance,  though  made  in 
the  presence  of  the  husband,  was  intended  to 
be  heard  by  others,  it  was  privileged.  It  was 
something  more  than  a  privilege.  It  was  the 
duty  of  the  wife  to  communicate  to  the  hus- 
band any  knowledge,  belief  or  information 
which  she  might  consider  it  proper  for  the 
husband  to  know  or  which  might  influence 
his  conduct  affecting  the  marriage  relation. 

The  defendant  testified  that  she  understood 
her  huflband  was  liable  to  be  arrested  for  hia 
conduct  with  the  women  at  the  house  where 
he  lived,  and  that  it  would  result  in  disgrace 
being  brought  upon  their  family,  and  tiiat 
she  desired  to  warn  him  in  the  protection  of 
his  own  interest  as  well  as  tliat  of  the  fam- 
ily. Now,  whether  this  was  true  or  not,  she 
was  entitled  to  have  the  cause  submitted  to 
the  jury  upon  that  theory.  If  they  believed 
her  teetimony  she  had  established  a  defense 
as  to  the  fourth  cause  ol  action. 

"The  def aidant  is  entitled  to  judgment  if 
the  jury  find  that  he  reasonably  acted  under 
an  honest  sense  of  duty,  desiring  to  serve 
the  person  most  concerned,  and  not  from 
any  self-seeking  motive."  (Odgers  on  Libel 
and  Slander,  1st  ed.  p.  214.) 

"Communications  made  betwieen  r^atives 
for  the  protection  of  or  in  furtherance  of  their 
common  interests  are  conditioaaUy  privi- 
leged."    (25  Cyc.  397.) 

In  Odgers  on  Libel  and  Slander^  6th  ed.  p. 
150,  it  is  said  that  oommunicatioDS  between 
husband  and  wife  are  held  sacred.  "They  are 
clearly  privileged.  In  cases  apart  from  the 
Married  Women's  Property  Acts,  there  is  in 
law  no  publication  where  the  words  merely 
pass  between  husband  and  wife."  Wliere  the 
words  are  absolutely  privilege4t  malioe  is  im- 
material; where  the  privilege  is  a  qualified 
one,  express  malice  must  be  shown.  (25  Cyc. 
411.) 

[188]  In  substance,  the  court  charged  that 
if  a  third  person  overheard  what  was  said, 
the  matter  was  not  privileged  unless  such 
person  was  a  mere  eavesdropper.  On  the  con- 
trary, it  was  privile^ied  though  a  third  person 
without  being  an  eavesdropper  heard  it,  pro- 
vided it  was  made  in  good  faith. 

"Where  the  presence  of  bystanders  is  a  mere 
casual  incident,  not  in  any  sense  sought  for 
by  the  defendant,  he  will  not  be  deprived  of 
his  privilege."  (18  Am.  &,  Eng.  Ene.  of  Law 
(2d  ed.)  1047,  and  cases  cited  in  Note  3.) 

The  record  contains  the  opinion  of  the  trial 
court  denying  a  motion  for  a  new  trial,  and 
it  appears  that  the  court  concluded  there  was 
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no  error  in  the  inBtructionB  respecting  prM* 
lege  for  the  reason  that  in  the  opinion  of  the 
court  the  relation  of  hnaband  and  wife  no 
longer  existed  in  fact,  since  th^  had  sepa- 
rated and  were  living  apart  at  the  time,  and 
because  the  evidence  disclosed  an  entire  lack 
of  affection  or  regard  for  each  other  by  the 
husband  and  wife,  and  that  therefore  the  mat« 
ter  could  not  be  regarded  as  privileged  in  any 
sense.  In  this  view  we  think  the  trial  court 
was  wrong.  Notwithstanding  the  defendant 
and  her  husband  had  separated  and  had  di- 
vided their  property,  no  court  could  say  that 
they  might  not  at  some  future  time  resume 
their  marriage  relations  and  forget  and  for* 
give  their  past  differences.  It  is  the  policy 
of  the  law  to  encourage  this  rather  than  to 
discourage  it.  The  evidence  is  that  the  de- 
fendant and  her  husband  have  several  adult 
children  who  are  married.  The  fact  that  they 
have  separated  and  no  longer  manifest  af- 
fection or  regard  for  each  other  wpuld  not 
destroy  the  marriage  relation.  They  are  still 
husband  and  wile,  and  when  they  conununi* 
cate  with  each  other  the  law  protects  state- 
ments made  in  good  faith  by  <me  to  the  other 
and  regards  the  communication  as  privileged. 
The  judgment  will  be  reversed  and  the 
cause  remanded  for  another  triaL 
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IfUroduetary, 

The  purpose  of  this  note  is  to  review  the 
esses  involving  communications  between  rela- 
tives or  members  of  a  family  as  privileged 
within  the  law  of  libel  and  slander.  A  num- 
ber of  cases  denying  recovery  on  the  theory 
that  a  communication  between  husband  and 
wife  or  between  relatives  or  friends  is  not  a 
publication  are  excluded.  The  effect  of  the 
fact  that  a  communication  to  a  person  privi- 
leged by  reason  of  mutual  interest  in  the 
subject-matter  Is  accidentally  overheard  by 
another  is  discussed  in  the  note  to  Southern 
Ice  Co.  V.  Black,  reported  ante,  this  volume^ 
St  page  695. 

General  tbuXe* 

Generally  a  communication  from  one  rela- 
tive to  another  or  to  the  family  is  condition- 


ally privileged  within  the  law  of  libel  or 
slander  at  least  unices  it  appears  that  the 
communication  was  inspired  by  malice  either 
because  of  the  relationship  or  because  the 
communication  relates  to  a  matter  in  whioh 
the  parties  are  mutually  interested.  Shipley 
V.  Todhunter,  7  C.  &  P.  980,  32  £.  C.  L.  685; 
Todd  V.  Hawkins,  8  C.  ft  P.  88,  34  E.  C.  L. 
304;  Fen  ton  v.  MacDonald,  1  Ont.  L.  Rep. 
422;  Etchison  v.  Pergerson,  88  Qa.  620,  15 
S.  E.  680;  Faris  v.  Starke,  9  Dana  (Ky.) 
128,  33  Am.  Dec.  536;  Campbell  v.  Bannister, 
79  Ky.  205;  Baysset  v.  Hire,  49  La.  Ann.  904, 
22  So.  44,  62  Am.  St.  Rep.  675;  McBride  ▼. 
Ledoux,  111  La.  398,  35  So.  615,  100  Am.  St. 
Rep.  491;  Harriott  v.  Plimpton,  166  Mass. 
585,  44  N.  E.  992;  Kimble  v.  Kimble,  14 
Wash.  369,  44  Pac.  866.  See  also  Schenck 
V.  Schenck,  20  N.  J.  L.  208;  Coallier  v.  St. 
Denis,  30  Quebec  Super.  Ct.  340.  And  see  the 
reported  case. 

But  see  Shaw  v.  Sweeney,  2  G.  Greene 
(la.)  587,  wherein  the  alleged  slanderous 
words  were  spoken  by  the  defendant  at  his 
fireside  and  in  the  presence  of  but  two  or 
three  of  his  neighbors,  and  it  was  contended 
that  the  action  could  not  be  maintained  for 
words  thus  spoken.  The  court  said:  "A  man's 
fireside  ought  not  to  be  made  the  place  for  the 
promulgation  of  slander,  but  if  a  person  does 
resort  to  the  domestic  circle  and  in  the  pres- 
ence of  citizens  defames  and  traduces  the 
character  of  his  neighbor,  he  should  be  held 
responsible  to  the  injured  party.  He  will  not 
be  permitted  to  plead,  in  bar  of  the  action, 
that  his  house  was  his  castle,  for  the  pur- 
poses of  falsehood  and  slander.  If  the  doc- 
^  trine  contended  for  at  bar  by  the  defendant 
in  error  were  to  obtain,  a  person  oould  slan- 
der and  destroy  the  fairest  reputation  with 
perfect  impunity.  Reports  of  the  vilest 
nature  against  reputation  before  unsullied, 
emanating  from  a  malicious  heart  with  cor- 
'rupt  motives,  could  be  put  in  circulation  in 
a  man's  own  house  in  the  presence  of  others, 
and  the  person  whose  character  was  thus 
traduced  and  destroyed  could  have  no  remedy, 
because  the  words  were  spoken,  as  in  this 
case,  around  the  defendant's  fireside.  We 
should  regret  to  see  a  doctrine  which  would 
open  so  wide  a  door  for  the  gratification  of 
the  malicious  propensities  of  the  human 
heart,  and  so  subversive  of  the  social  good  of 
the  community,  seriously  tolerated  by  the 
courts." 

In  Coallier  v.  St.  Denis,  80  Quebec  Super. 
Ct.  340,  it  appeared  that  the  defendants 
who  were  relatives  of  the  plaintiff  were 
members  of  a  "family  council"  which  assem- 
bled for  the  purpose  of  procuring  an  inter- 
diction of  the  plaintiff  and  his  detention  in 
an  inebriate  asylum  as  an  habitual  drunk- 
ard, under  a  statute.  In  holding  that  those 
taking  part  in  the  council  were  not  llabl* 
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for  their  statements,  the  court  said :  '*Xhe  de- 
fendants were  acting  in  a  quasi- judicial  ca- 
pacity, taking  part  in  the  administration  of 
justice  to  a  certain  extent  in  the  same  man- 
ner as  a  juror  called  in  a  criminal  case  takes 
part  therein.  The  responsibility  of  persons 
in  that  position  for  damages  to  the  indi- 
viduals who  may  be  affected  by  their  action 
is  well  known.  In  order  that  such  responsi- 
bility should  attach,  there  must  be  positive 
malice  and  want  ol  probable  cause  in  the 
action  complained  of." 

Application  of  JSuIe* 

Communication  to  Husband  ob  Wife. 

Campbell  t.  Bannister,  79  Ky.  205,  was  an 
action  for  slander  in  charging  the  plaintiff 
with  the  crime  of  arson.  The  defendant,  by 
his  answer,  admitted  that  he  spoke  the  words 
charged,  but  averred  they  were  spoken  to  his 
wife  without  malice  in  the  privacy  of  his  fam- 
ily, and  were  accidentally  overheard  by  an- 
other person  in  the  house,  but  not  known  to 
be  within  hearing,  and  thus,  without  having 
been  so  intended  by  him,  became  public.  The 
court  said:  "One  whose  house  has  been  set 
on  fire  may  communicate  to  his  family,  un- 
der proper  precautions,  and  without  malice, 
his  suspicions  as  to  who  the  incendiary  is, 
and  he  will  not  be  responsible  to  a  person 
falsely  accused  for  so  doing." 

In  Schenek  v.  Schenck,  20  N.  J.  L.  208,  the 
court  said:  *The  fourth  count  in  the  declara- 
tion  is  founded  on  the  contents  of  a  lettei' 
written  by  the  defendant  to  his  own  wife, 
and  under  the  circumstances  of  this  case,  that 
letter  was  very  properly  ruled  out  by  the 
judge  at  the  circuit." 

Communication  to  Pabent  oft  Child. 

In  Kimble  v.  Kimble,  14  Wash.  369,  44  Fac. 
866,  an  action  for  damages  alleged  to  have 
been  sustained  because  of  false  and  libelous 
matter  concerning  the  plaintiff  communicated 
by  the  defendant  to  his  mother,  it  was  said: 
"The  matter  alleged  to  be  libelous  was  con- 
tained in  a  letter  written  by  the  respondent 
to  his  mother,  and  the  only  publication  there- 
of by  him  was  the  sending  of  the  letter  in 
which  it  was  contained  to  his  mother  by  maiK 
Upon  the  face  of  such  letter  it  appeared  that 
it  was  written  by  the  son  to  the  mother  for 
the  purpose  of  informing  her  as  to  her 
rights  in  certain  property,  and  the  danger  of 
tlicir  being  lost  unless  she  took  some  action, 
to  protect  them.  Such  a  communication,  even 
though  containing  matter  which  was  libelous, 
was  conditionally  privileged  and  would  not 
render  the  one  who  wrote  and  sent  it  liable 
in  damages  unless  it  appeared  that  his  acts 
in  so  doing  were  inspired  by  malice  and  a 
desire  to  inj^re  the  person  of  whom  the  libel- 


ous matter  wae  written,  and  not  simply  to 
give  to  the  person  to  whom  the  letter  was  sent 
information  for  the  purpose  of  enabling  her 
to  act  intelligently,  and  to  furnish  reasons  to 
induce  her  to  act  upon  such  information. 
See  Cooley,  Torts  (2d  ed.)  p.  253.  Any  fur- 
ther citation  of  authorities  is  unnecessary, 
for  the  reaeon  that  the  appellants  make  no 
dispute  aa  to  the  law  applicable  to  communi- 
cations of  this  kind.  This  will  fully  appear 
from  the  following  quotation  from  their 
brief:  'We  take  it  that  the  writing  in  ques- 
tion is  not  an  absolutely  privileged  communi- 
cation, as  will  be  urged  by  respondent,  but 
falls  within  that  class  defined  by  the  authori- 
ties as  a  conditionally  privileged  commanics- 
tion.  Those   publicationa   termed 

qualified  or  conditional  are  those  made  on  a 
lawful  oocasion,  which  fully  proteeta  it  unless 
the  occasion  has  been  abused  to  gratify 
malice  or  ill  will.'  That  such  was  the  nature 
of  this  publication  was  apparent  from  the 
complaint  as  well  as  frond  the  evidence  in- 
troduced on  the  part  of  the  appellants.  It 
was  therefore,  necessary  for  them  to  all^e 
and  prove  thai  it  was  made  by  the  respond- 
ent by  reason  of  malice  or  ill  will;  and,  un- 
less they  introduced  Evidence  sufficient  to 
establish  the  fact  that  the  communication  was 
thus  made,  they  had  failed  to  make  out  s 
prima  facie  case»  and  the  motion  for  a  non- 
suit was  properly  granted.'* 

In  Etchison  v.  Perg^rson,  88  Ga.  620,  15 
8.  £.  680,  an  action  for  slander,  the  court 
said  in  an  official  syllabus:  ''Where  the 
alleged  slanderous  words  impute  to  the  plain- 
tiff the  crime  of  adultery,  and  the  defendant 
files  pleas  averring  that  they  were  privi- 
leged because  spoken  by  him  in  good  faith  to 
members  of  thelamUy  and  as  a  witness  be- 
foM  a  church  conunittee,  aAd  that  said  w^rds 
are  true,  and  it  appears  from  the  evidence 
that  the  truth  ox  falsity  fd  such  words  was 
within  the  defendant's  personal  knowledge, 
and  that  they  related  to  matters  about  which 
he  could  not  be  mistijfea,  he  would  not  be 
liable  if  the  words  were  actually  true;  but  if 
they  Were  actually  false,  he  would  be  liable, 
because  in  that  event  the  element  of  good 
faith  would  necessarily  be  wanting,  and  the 
occasion  or  the  circumstances  under  which 
the  words  were  spoken  would  be  no  protec- 
tion." 

In  Harriott  v.  Plimpton,  160  Mass.  585,  44 
N.  £.  992,  the  evidence  tended  to  show  'that 
the  plaintiff,  a  jeweler  and  repairer  at- 
watches,  and  engaged  to  be  married  to  the 
daughter  of  the  defendant  Morrill,  received 
while  at  work  an  accidental  injury  which 
required  the  attention  of  a  phjrsidaa  and 
the  application  of  remedies  to  his  private 
parts.  The  def eadant  (Quires,  at  whose  house 
he  boarded,  told  the  defendant  Morrill  that 
the  plaintiff  had  a  disease  and  was  not  fit 
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to  marryy  And  at  Morrill's  request  made  a 
flimilar  statement  to  his  daughter  and  fam- 
ily. Morrill  took  the  plaintiff  to  the  office  of 
the  defendant  Plimpton,  who  was  Morrill's 
nephew  and  a  physician,  and  who  examined 
the  plaintiff  and  told  him  privately  that  ho 
had  gonorrhoea,  and  repeated  the  statement 
to  him  in  the  presence  of  Morrill.  The  same 
statement  was  repeated  to  Morrill's  daughter 
and  family,  both  by  Morrill  himself  and  by 
Plimpton  at  Morrill's  request,  and  both 
Morrill  and  Plimpton  made  substantially  the 
same  statement  to  some  other  persons.  At 
the  trial  the  jury  found  specifically  that  the 
plaintiff  did  not  have  gonorrhoea,  and  that 
neither  Morrill  nor  Plimpton  was  actuated  by 
express  malice.  A  verdict  for  the  defendants 
was^irected.  The  court  said:  "In  the  action 
for  slander,  the  verdicts  were  right.  With  a 
possible  exception,  all  the  occasions  upon 
which  the  defamatory  words  were  used  were 
conversations  relating  to  the  plaintiff's  en- 
gagement of  marriage,  or  to  his  connection 
with  the  Sunday  school,  the  Society  for 
Christian  Endeavor,  or  the  Church,  and  un« 
der  circumstances  which  justified  the  de- 
fendants in  communicating  the  information 
given,  so  that  the  absence  of  express  malice 
was  a  defense." 

In  Baysset  v.  Hire,  40  La.  Ann.  904,  22 
So.  44,  62  Am.  St.  Rep.  676,  it  appeared  that  * 
the  defendant  had  communicated  to  his  fam- 
ily and  intimate  friends  reports  tending  to 
show  that  the  plaintiff,  who  was  ''paying  his 
addresses"  to  defendant's  daughter,  was  not 
of  the  white  race.  The  court  held  that  the 
communications  were  within  the  qualified 
privilege  and  not  actionable,  saying:  "The 
vexatious  and  painful  reports  against  the 
plaintiff,  of  which  he  complains,  were  of  a 
date  long  anterior  to  the  date  that  the  de- 
fendant made  the  statements  he  is  charged 
with  having  made.  Such  reports,  if  unfound- 
ed, are  always  to  be  regretted,  and  those  who 
maliciouslv  and  wantonlv  circulate  them  are 
as  blamable  and  censurable  as  those  by  whom 
they  were  originated.  It  remains  that  the 
case  before  us  is  exceptional.  It  is  the  case 
of  a  father  who  sought  to  prevent  his  daugh- 
ter from  receiving  the  addresses  of  the  plain- 
tiff. In  other  words,  the  plaintiff  sought  de- 
fendant's daughter  in  marriage.  The  father, 
on  account  of  injurious  reports  against  the 
young  man,  deemed  it  proper  to  interfere. 
^t  is  true  that  rumor  with  her  thousand 
tongues  exaggerates  everything.  She  re- 
joices in  her  task  of  telling  alike  of  facts  and 
fictions—of  things  done  and  things  not  done. 
Such  reports  as  those  circulated  in  this  in- 
stance are  nearly  always  disproved  with 
great  difficulty.  The  father  owed  no  duty 
to  the  plaintiff  which  could  possibly  prevent 
^im  from  carrying  out  a  determination 
P'onipied  by  affection  amd  tenderness  for  his 
Ann.  Cas.  1917E. — 57. 
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daughter.  Reports,  sudh  as  those  made  evi- 
dent by  the  record,  circulated  about  a 
Caucasian  of  the  purest  type,  would  be  enough 
to  influence  the  conduct  and  utterances  of  a 
prudent  parent,  when  considering,  with  the 
members  of  his  family,  or  in  conversation 
with  close  friends,  the  advisability  of  his 
daughter's  marriage." 

Communication  to  Brotheb. 

In  Faris  v.  Starke,  9  Dana  (Ky.)  128,  33 
Am.  Dec.  536,  an  action  for  slander,  it  ap- 
peared that  a  private  conversation  between 
defendant  and  his  brother  in  relation  to  a 
felony  understood  to  have  been  committed  by 
stealing  the  money  of  another  brother  was 
overheard,  and  the  witness  understood  that 
the  plaintiff  was  accused.  The  court  said: 
''The  law  excuses  no  man  for  uttering,  cveu 
in  confidence,  a  charge  against  another, 
which  he  knows  to  be  false.  But  there  cer- 
tainly are  occasions  where  a  man  is  allowed, 
and  some  in  which  he  may  be  required,  to 
express  his  real  opinions  of  others,  founded 
on  facts  which  he  knows  to  be  true,  or  whicli 
he  has  good  reason  to  believe,  and  where  he 
will  not  be  held  answerable  in  damages  for 
the  prudent  expression  of  his  belief,  tliough 
the  character  of  a  third  person  be  thereby  in- 
juriously affected,  if  he  has  not  been  actuated 
by  express  malice.  If  a  fiiagitious  crime  has 
been  committed  by  some  unknown  person, 
does  the  law  interdict  the  injured  individual 
and  his  friends  and  neighbors  from  all  inter- 
eommunication  of  facts  and  opinions,  with  a 
view  to  the  discovery  of  the  perpetrator,  un- 
der the  peril  of  subjecting  to  pecuniary 
damages  the  utterer  of  a  wrongful  suspicion, 
however  confidentially  and  cautiously  it  may 
have  been  communicated  7  This  would  be  to 
sacrifice  the  greater  object  to  the  less,  and 
could  scarcely  be  contended  for.  And  yet  it 
has  never  been  supposed  that,  in  order  to  ex- 
cuse such  confidential  communications  of 
facts  and  opinions,  they  should  appear  to 
have  proceeded  from  considerations  of  friend- 
ship or  kindness  toward  the  person  who  is 
supposed  to  be  the  offender.  It  is  sufficient 
if  the  occasion  be  such  as  to  justify  the  com- 
munication^  in  good  faith,  of  known  facts  and 
honest  opinions  founded  on  them,  and  tliat 
such  an  occasion  is  not  made  a  pretext  for 
the  gratification  of  individual  malice  or  ill 
will,  by  publishing  slanderous  imputations 
upon  the  clmractcr  or  conduct  of  another. 
.  .  .  And  it  seems  to  us  that  if  the  oppor- 
tunity which  a  master  (according  to  the  order 
of  society  in  England)  has  of  knowing  the 
character  of  a  servant,  authorizes  him  to 
communicate  his  opinion,  in  good  faith,  to 
an  inquirer,  without  subjecting  him  to  the 
implication  of  malice,  and  if  the  relation  of 
friendship  between  two  individuals  authorises 
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one  to  communicate  to  the  other,  and  for  his 
benefit,  his  opinion  or  belief  of  the  condi- 
tion of  a  third  person,  with  similar  immunity 
from  the  legal  presumption  of  malice,  the 
circumstances  of  the  present  case  are  sufficient 
to  afford  to  the  defendant  a  like  exemption 
from  the  legal  presumption,  for  communi- 
cating to  his  brother,  in  private  and  confi- 
dential discourse,  his  suspicion  or  belief  as  to 
the  individual  who  had  perpetrated  a  secret 
felony,  to  the  injury  of  another  brother,  if, 
as  the  instruction  supposes,  any  such  com- 
munication was  in  fact  made.  The  near  re- 
lationship existing  between  those  parties 
would  seem  to  authorize,  if  it  did  not  require, 
each  to  take  that  interest  in  the  subject,  and 
especially  in  the  discovery  of  the  felon,  which 
would  justify  a  free  interchange  of  their 
mutual  knowledge  and  even  suspicions,  pro- 
vided  it  were  done  with  discretion,  and  not 
with  the  view  of  gratifying  individual  malice 
by  the  propagation  of  slander.  And  as  it 
further  appears  that  an  indictment  against 
the  plaintiff,  for  this  felony,  was  pending  be- 
fore the  grand  jury  at  the  time  of  the  speak- 
ing of  the  words,  and  was  laying  over  until 
the  next  day  for  further  evidence;  that  the 
defendant,  having  just  returned  from  the 
place  where  the  grand  jury  was  sitting,  had, 
in  answer  to  questions,  given  this  informa- 
tion to  a  public  company,  and  had,  also, 
further  informed  them  that  the  general  im- 
pression, as  far  as  he  knew  it,  seemed  to  be 
that  if  a  certain  named  witness  made  the 
same  statement  on  oath  that  he  had  made 
before,  the  plaintiff  would  be  found  guilty; 
and  as  the  conversation  in  which  the  words 
complained  of  were  spoken  took  place  a  little 
afterward,  apart  from  the  same  company, 
and  was  evidently  private  between  the 
brothers,  though  portions  of  it  were  over- 
heard by  the  witness  above  referred  to,  we 
are  satisfied  that  the  occasion  furnished  a 
prima  facie  justification  for  communicating, 
in  confidence,  'the  defendant's  belief  as  to 
the  guilt  of  the  plaintiff.  And  that,  if  the 
words  proved  to  have  been  spoken  by  him  did 
express  his  belief  of  the  plaintiff's  guilt,  as 
understood  by  the  first  witness,  and  were 
spoken  in  confidence,  they  gave  no  cause  of 
action,  unless  the  jury  should  have  believed 
from  other  circumstances,  besides  the  mere 
fact  of  speaking  the  words,  thav  the  defend- 
ant was  actuated  by  express  malice.'' 

Communication  to  Other  Relative. 

In  Todd  V.  Hawkins,  8  C.  at;  P.  88,  34  E. 
C.  L.  304,  the  libel  complained  of  was  a  letter 
written  by  the  defendant  to  his  wife's  mother, 
who  was  about  to  marry  the  plaintiff,  in 
which  letter  defendant  made  certain  un- 
favorable statements  as  to  the  plaintiff's  char- 
acter.   In  summing  up  the  oourt  said:  '*The 


question  you  will  have  io  determine  is, 
whether  the  writing  of  this  letter  being  justi- 
fied by  the  circumstances  under  which  it  was 
WTitten,  there  is  anything  to  show  that  the 
defendant  was  actuated  by  malice.  In  many 
cases  malice  is  to  be  inferred  from  the  writ- 
ing itself;  ordinarily  the  law  infers  that  any 
one  who  without  a  justifiable  occasion  writes 
that  which  is  prejudicial  to  the  character  of 
another,  is  actuated  by  malicious  motives. 
Where,  however,  there  is  a  justifiable  occa- 
sion for  the  communication,  the  law  very 
properly  draws  a  different  line.  Here  is  a 
widow  about  to  contract  marriage  with  the 
plaintiff;  the  defendant  is  her  son-in-law;  I 
think,  therefore,  that  he  was  justified  in 
writing  this  letter  to  her,  provided  you  are 
satisfied  that  in  doing  so  he  acted  bona  fide, 
although  the  imputations  contained  in  the 
letter  be  false,  or  based  upon  the  most  er- 
roneous information.  There  is  no  doubt, 
that  unless  this  letter  were  justified  by  the 
occasion,  it  is  a  libel,  and  had  Mrs.  Taft 
and  the  defendant  been  strangers  to  each 
other,  this  would  have  been  a  mere  question 
of  damages.  However,  in  thia  case,  although 
the  letter  be  derogatory  to  the  plaintiff's 
character,  and  written  in  stronger  language 
than  a  prudent  man  would  use,  you  must 
consider  whether  it  was  written  sincerely,  aod 
with  a  desire  to  benefit  the  person  to  whom  it 
was  addressed."  After  a  verdict  for  defend- 
ant the  court  further  remarked:  "I  liope  it 
will  be  understood  that  this  verdict  is  found- 
ed on  the  fact  that  this  letter  was  a  confi- 
dential communication." 

In  Fenton  v.  MacDonald,  1  Ont.  L.  Rep. 
422,  it  was  held  that  a  letter  written  by  a 
niece  to  her  aunt  concerning  a  clerk  in  holy 
orders  who  was  in  the  habit  of  visiting  the 
house  of  the  aunt  and  her  father  was  a 
privileged  communication,  although  an  alleged 
direction  in  the  letter  ''to  spread  this  about 
town  at  once"  was  evidence  from  which  the 
jury  might  infer  malice.  The  court  said: 
"Having  regard  to  the  relationship  which 
existed  between  the  defendants,  and  to  the 
facts  that  the  defendant  Lily  was  in  the 
habit  of  visiting  the  other  defendant  at  her 
residence  at  Gananoque  and  met  the  plaintiff 
there,  and  that  the  defendant  Isabella  would 
naturally  have  an  interest  in  knowing  the 
character  of  a  person,  especially  a  clerg>'nia]i, 
jreceived  on  terms  of  intimacy  at  her  house,  I 
think  there  was  that  kind  of  'moral  and  social 
duty  of  imperfect  obligation'  resting  upon 
the  younger  defendant  to  communicate  to  her 
relative  what  she  had  learned  regarding  the 
plaintiff,  which  would  make  the  occasion  of 
doing  so  a  privileged  occasion  within  the 
meaning  of  the  authorities.  It  therefore  rest- 
ed upon  plaintiff  to  prove  actual  malice  and 
thus  to  show  that  the  communication  was  de- 
prived of  the  privilege  it  would  otherwise 


COSRAD  V. 

95  Kan 
hare  had  as  being  made  on  the  privileged 
occasion;   in  other  words,  that  the  occasion 
was  not  u^ed'  in  a  privi^ged  way.     The  law 
on  this  point  is  well  settled." 

In  Shipley  v.  Todhunter,  7  C.  &  P.  680, 
32  E.  C.  L.  685,  it  appeared  that  letters  con- 
taining an  alleged  libel  were  written  by  one 
member  of  a  family  to  another;  one,  in  the 
first  instance,  to  induce  him  to  join  in  cer- 
tain proceedings,  and  the  second  in  conse- 
quence of  the  answer  which  was  sent  to  the 
lir»t.  The  court  said,  with  regard  to  the  de- 
fendant: '*He  was  a  relation,  and  had  an 
annuity.  I  think  the  course  I  ought  to  take 
is,  to  leave  it  to  the  jury  whether  the  letters 
were  written  bona  fide,  or  whether  the  de- 
fendant had  gone  beyond  the  right  of  privi- 
leged communication — ^whether  it  is  an  abuse 
of  the  privilege."  The  couirt  further  said  in 
summing  up:  "Any  written  communication, 
which  bears  on  the  face  of  it  any  charge,  or 
which  tends  to  vilify  another  is  a  libel.  But 
it  must  be  done  maliciously.  And  in  this  case, 
as  far  as  the  letters  are  concerned,  you  will 
have  to  say  whether  the  circiunstances  under 
which  these  letters  were  written,  and  the 
situation  of  the  party  to  whom  they  were 
addressed,  satisfy  you  that  they  were  writ- 
ten bona  fide  and  without  malice.  If  such  is 
your  opinion,  then,  as  far  as  the  letters  are 
concerned,  the  plaintiff  vrill  not  be  entitled  to 
Tour  verdict.  There  can  be  no  doubt  that  a 
man  has  a  right  to  communicate  to  any  other 
any  information  he  is  possesfied  of,  in  a  mat- 
ter in  which  they  have  a  mutual  interest. 
You  will  flay  whether  there  is  anything  in 
these  letters,  or  aliunde,  which  satisfies  you 
that  they  were  not  written  bona  fide,  but 
maliciously;  and  in  that  case  you  will  give 
such  damages  as  you  think  right.  You  will 
say  whether  it  is  an  honest  communication 
of  facts  wliich  the  party  believed  to  be  true 
at  the  time,  or  whether  it  was  malicious. 
It  is  a  perfectly  legal  and  justifiable  object 
for  one  to  induce  another  to  become  a  party 
to  a  suit  as  to  a  subject-matter  in  which 
both  have  an  interest.  It  is  not  because 
strong  or  angry  language  is  used  that  a  let- 
ter is  a  libel.  Persons  differ  in  their  expres- 
sions. We  must  go  further,  and  see,  not 
merely  whether  expressions  are  angry,  but 
whether  they  are  maliciona.  In  the  first  let- 
ter the  defendant  says:  'Having  introduced 
the  object  of  my  writing,  I  also  consider  it 
my  duty  to  communicate  the  reasons  for  my 
acting  against  Smith  and  Shipley.'  And  a 
question  will  arise  upon  this,  whether  he 
wrote  what  follows  honestly  and  bona  fide,  or 
With  an  intent  to  injure.  He  also  says:  *I 
""egret  to  say.*  In  this,  is  he  speaking  honest- 
V)  as  a  relative,  or  ironically,  and  using  those 
Words  with  an  intent  to  cover  his  real  mo- 
tive? You  are  not  called  upon  to  say  that 
the  facta  are  true,  because  the  justification 
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haa  not  been  proved;  and  you  mnet  find  for 
the  plaintiff  on  the  pleas  of  justification. 
With  respect  to  the  words  spoken,  they  are 
certainly,  some  of  them  at  least,  such  as,  if 
they  were  spoken  in  their  ordinary  meaning, 
and  understood  so,  would  be  actionable.  The 
question  is,  whethw  they  were  words  of  a 
general  and  abusive  kind,  used  in  anger,  and 
merely  intended  to  attribute  fraud  in  a  civil 
sense,  and  not  amounting  to  a  charge  of 
felony.  If,  taking  the  whole  together,  you 
think  the  words  are  qualified  by  the  other 
parts  of  the  conversation,  so  as  to  show  that 
they  were  not  intended  to  convey  the  idea 
which  their  primary  and  ordinary  meaning 
would  give,  then  you  will  find  for  the  defend- 
ant upon  this  part  of  the  case." 

In  McBride  v.  Ledoux,  111  La.  398,  35  So. 
616,  100  Am.  St.  Rep.  491,  it  appeared  that 
"the  wife  of  a  half-brother  of  a  lady  who  was 
engaged  to  be  married  communicated  to  the 
latter's  sister  a  charge  against  the  lady's 
fianc6,  which  she  had  heard,  which,  if  true, 
would  have  made  the  marriage  one  not  to  be 
thought  of  by  the  family.  The  communication 
was  made  to  have  the  diarge  brought  to 
the  attention  of  the  lady's  mother,  then  a 
widow,  to  the  end  that  she  might  investigate 
the  matter."  It  was  held  that  the  com- 
munication of  the  charge  to  the  sister,  under 
the  circumstances,  was  protected  as  a  privi- 
leged communication.  The  court  said:  "We 
are  satisfied  from  the  evidence  that  the  act 
of  Mrs.  Edward  Pellerin  in  communicating  to 
Mrs.  Paul  Broussard  what  she  had  heard 
was  not  done  maliciously,  or  to  injure  any 
one,  but,  on  the  contrary,  from  a  sense  of 
duty  to  her  husband's  family  and  her  own. 
Had  the  facts  been  such  as  had  been  reprc 
scnted  to  her,  and  had  she  remained  silent, 
she  would  have  unquestionably  been  bitterly 
reproached  for  her  course.  She  did  not  know 
the  plaintiff,  or  anything  about  him.  All  that 
she  did  Was  to  place  matters  before  the 
family,  so  that  they  could  be  inquired  into 
and  investigated  by  those  more  nearly  and 
directlv  concerned  than  she  was  ...  It 
can  be  readily  understood  that  there  are 
many  reports  received  from  others  as  to  the 
truth  of  which  the  party  hearing  them  is 
entirely  ignorant,  and  is  in  no  position  to 
form  an  opinion,  but  which,  from  the  very 
fact  of  being  in  existence,  call  for  investiga- 
tion and  inquiry,  as  the  truthfulness  or 
untruthfulness  of  the  same  will  most  closely 
affect  the  future  of  those  related  to  us  by 
ties  of  relationship  and  affection.  Of  the 
correctness  of  this,  the  very  caee  at  bar  fur- 
nishes an  illustration.  With  respect  to 
charges  which  originate  with  the  party 
making  and  circulating  them  the  rule  is  much 
stricter.  There  is  even  less  ground  for  com- 
plaint against  Mrs.  Joseph  Pellerin  than  there 
is  against  her  sister-in-law.    She  merely  dis- 
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ctiSBed  within  the  family  circle — as  she 
naturally  would — a  report  in  which  the 
family  would  he  greatly  concerned  should  it 
turn  out  to  be  true." 


SOUTHERK    PACIFIC    COMFANT 

V. 

JENSEN. 

United  States  Supreme  Court— May  21,  1917. 
24:4:  V.  8.  205;  87  S.  Ct.  524:. 


Master  and  Serrant  «-  Federal  Eai- 
ployer's  Liability  Aet  —  Scope  «- 
Maritime  Employees* 

Congress  did  not  establish  a  rule  of  lia- 
bility with  respect  to  injuries  received  by  an 
employee  on  an  ocean-going  ship  plying  be- 
tween ports  of  different  states,  owned  and 
operated  by  a  corporation  which  is  also  an 
interstate  railway  carrier,  by  enacting  the 
provisions  of  the  Employers'  Liability  Act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap.  149, 
Fed.  St.  Ann.  1909  Supp.  p.  584),  giving  a 
right  of  recovery  against  interstate  carriers 
by  railroad  for  the  death  or  injury  of  em- 
ployees while  engaged  in  interstate  commerce, 
caused  by  the  negligence  of  the  carriers'  offi- 
cers, a<»ents,  or  employees,  or  by  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its 
"cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipment."  The  word  *'boats"  in  tlie  statute 
refers  to  vessels  which  may  be  properly  re- 
garded as  in  substance  part  of  a  railroad's 
extension  or  equipment,  as  understood  and 
applied  in  common  practice. 

[See  Ann.  Cas.  1914C  164;  Ann.  Cas. 
1916E  472.] 

Admiralty  —  EzclnfldTieiieas  of  Federal 
Anthority. 

State  legislation  changing,  modifying,  or 
affecting  the  general  maritime  law  which  con- 
travenes the  essential  purpose  expressed  by 
an  act  of  Congress,  or  works  material  preju- 
dice to  the  characteristic  features  of  such 
general  maritime  law,  or  interferes  with  the 
proper  harmony  or  uniformity  of  that  law  in 
its  international  and  interstate  relations,  is 
invalid  as  being  repugnant  to  U.  S.  Const, 
art.  3,  §  2  (9  Fed.  8t.  Ann.  74),  extending 
the  judicial  power  of  the  United  States  to 
all  cases  of  admiralty  and  maritime  jurisdic- 
tion, U.  S.  Const,  art.  1,  §  8  (8  Fed.  St.  Ann. 
674),  giving  Congress  power  to  make  all  laws 
necessary  and  proper  to  carry  into  execution 
the  powers  vested  in  the  federal  government, 
•and  U.  S.  Judicial  Code,  §§  24,  256  (4  Fed. 
St.  Ann.  (2d  ed.)  888;  6  Id.  921),  giving  the 
federal  district  courts  exclusive  original  cog- 
nizance of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  saving  to  suitors  in  all 
cases    the    right    of    a   common-law    remedy 


where  the  common  law  is  competent  to  give 
it. 

Workmen's  Compensation  Aets  —  Em« 
ployees  within  Pvrrlew  —  Maritime 
Employees. 

The  application  te  an  injury  sustained  by 
a  longshoreman  while  he  was  unloading  in  a 
New  York  port  an  ocean-going  steamship 
owned  by  a  nonresident  corporation,  and 
plying  between  ports  of  different  states,  of 
the  provisions  of  the  New  York  Workmen's 
Compensation  Act  (N.  Y.  Laws  1913,  chap. 
816;  Laws  1914,  chaps.  41,  316),  which,  m 
lieu  of  the  common-law  liability  enforceable 
bv  suit  in  cases  of  negligence,  imposes  a  lia- 
bility upon  employers,  enforceable  without 
judicial  action,  to  make  compensation  for  dis- 
abling or  fatal  accidental  injuries  to  em- 
ployees, without  regard  to  fault  as  a  cause, 
graduating  compensation  for  disabilities  ac- 
cording to  a  prescribed  scale  based  upon  loss 
of  earning  power,  and  measuring  death  bene- 
fits according  to  the  dependency  of  the  sur- 
viving wife,  husband,  or  infant  children,  ren- 
ders the  statute,  to  that  extent,  invalid  as 
conflicting  with  U.  S.  Const,  art  3,  §  2  (9 
Fed.  St.  Ann.  74),  extending  the  judicial 
power  of  the  United  States  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  U.  S. 
Const,  art.  1,  §  8  (8  Fed.  St.  Ann.  674), 
giving  Congress  power  to  make  all  laws  nec- 
essary and  proper  to  carry  into  execution  the 
powers  vested  in  the  federal  government,  and 
U.  S.  Judicial  Code,  §§  24,  256  (4  Fed.  St. 
Ann.  (2d  ed.)  838;  6  Id.  921),  giving  federal 
district  courts  exclusive  judicial  cognizance 
of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors  in  all  cases  the 
right  to  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it,  being 
also  inconsistent  witn  the  policy  of  Congress 
to  encourage  investments  in  ships,  manifesto 
by  U.  S.  Rev.  Stat.  §§  4283--4285,  4  Fed.  St. 
Ann.  839,  Act  of  June  26,  1884  (23  Stat  at 
L.  67,  chap.  121,  4  Fed.  St.  Ann.  852),  §  18, 
which  declare  a  limitation  upon  the  liability 
of  their  owners. 

[See  note  at  end  of  this  case.] 

Error  to  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department,  State  of 
New  York. 

Claim  for  compensation  under  workmen's 
compensation  act.  Marie  Jensen,  claimant, 
and  Southern  Pacific  Company,  defendant 
Claim  allowed  by  Workmen's  Odmpensation 
Commission.  Decision  affirmed  by  Appellate 
Division  of  Supreme  Court  and  by  Court  of 
Api)eals.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.    Revessbd. 

UomKm  B,  Beecher  and  Ray  Hood  Allen 
for  plaintiff  in  error. 

E,  Clarence  Aiken,  Harold  J.  Binman  and 
Egburi  E,  Woodbury  for  defendant  in  error. 

[207  J  McRetnolds,  J. — ^Upon  a  claim  regu- 
larly presented,  the  Workmen's  Compensation 
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Commisflion  of  New  Yoxk  made  the  following 
findings  of  faet,  rulings  «Bd  award,  October 
9,  1914: 

"1.  Christen  Jensen,  the  deeeaaed  workinani 
was,  on  August  16,  1914,  an  employee  of  the 
Southern  Facifie  Company,  a  corporation  of 
the  State  of  Kentucky,  where  it  has  its  prin- 
cipal office.  It  also  has  an  office  at  Pier  49, 
North  River,  New  York  City.  The  Southern 
Pacific  Company  at  said  time  was,  and  still 
is,  a  common  carrier  by  railroad.  It  also 
owned  and  operated  a  steamship  £1  Oriente, 
plyii^  between  the  ports  of  New  York  and 
Galveston,  Texas. 

'^2.  Or  August  15, 1914,  said  steamship  was 
berthed  [208]  for  discharging  and  loading  at 
Pier  49,  North  River,  lying  in  navigable  wa- 
ters of  the  United  States. 

"3.  On  said  date  Christen  Jensen  was  oper- 
ating a  small  electric  freight  truck.  His 
work  consisted  in  driving  the  truck  into  the 
steamship  £1  Oriente  where  it  was  loaded 
with  cargo,  then  driving  the  truck  out  of  the 
vessel  upon  a  gangway  connecting  the  vessel 
with  Pier  49,  North  River,  and  thence  upon 
the  pier,  where  the  himber  was  unloaded  from 
the  truck.  The  ship  was  about  10  feet  dis- 
tant from  the  pier.  At  about  10:15  a.  h., 
after  Jensen  had  been  doing  such  work  for 
about  three  hours  that  morning,  he  started 
out  of  the  ship  with  his  truck  loaded  with 
lumber,  a  part  of  the  cargo  of  the  steamship 
El  Oriente,  which  was  being  transported  from 
Galveston,  Texas,  to  New  York  City.  Jensen 
stood  on  the  rear  of  the  truck,  tiie  lumber 
coming  about  to  his  shoulder.  In  driving 
out  of  the  port  in  the  side  of  the  vessel  and 
upon  the  gangway,  the  truck  became  jammed 
against  the  guide  pieces  on  the  gangway. 
Jensen  then  reversed  the  direction  of  the 
truck  and  proceeded  at  third  or  full  speed 
backward  into  the  hatchway.  He  failed  to 
lower  his  head  and  his  head  struck  the  ship 
ftt  the  top  line,  throwing  his  head  forward 
ftnd  causing  his  chin  to  hit  the  lumber  in 
^ont  of  him.  His  neck  was  broken  and  in 
this  manner  be  met  his  death. 

"4.  The  business  of  the  Southern  Pacific 
Company  in  this  State  consisted  at  the  time 
of  the  acccident  and  now  consists  solely  in 
carrying  passengers  and  merchandise  between 
New  York  and  other  States.  Jensen's  work 
consisted  solely  in  moving  cargo  destined  to 
and  from  other  States. 


"5.  Jensen  left  him  surviving  Marie  Jen- 
sen, his  widow,  29  years  of  ag^  and  Howard 
Jensen,  his  son,  seven  years  of  age,  and 
Evelyn  Jensen^  his  daughter,  three  years  of 
age. 

"6.  Jensen's  average  weekly  wage  was 
$19.60  per  week. 

"7.  The  injury  was  an  accidental  injury 
and  arose  out  of  [209]  and  in  the  course  of 
Jensen's  employment  by  the  Southern  Pacific 
Company  and  his  death  was  due  to  such  in- 
jury. The  injury  did  not  result  solely  from 
the  intoxication  of  the  injured  employee  while 
on  duty,  and  was  not  occasioned  by  the  wilful 
intention  of  the  injured  employee  to  bring 
about  the  injury  or  death  of  himself  or  an- 
other." 

"This  claim  was  within  the  meaning  of 
Chapter  67  of  the  Consolidated  Laws  as  re- 
enacted  and  amended  by  Chapter  41  of  the 
Laws  of  1914,  and  as  amended  by  Chapter 
316  of  the  Laws  of  1914." 

"Award  of  compensation  is  hereby  made  to 
Marie  Jensen,  widow  of  the  deceased,  at  the 
rate  of  $5.87  weekly  during  her  widowhood 
with  two  years'  compensation  in  one  sum  in 
case  of  her  remarriage;  to  Harold  Jensen, 
son  of  the  deceased,  at  the  rate  of  $1.96  per 
week  and  to  Evelyn  Jensen,  daughter  of  the 
deceased,  at  the  rate  of  $1.96  per  week  until 
the  said  Harold  Jensen  and  Evelyn  Jensen 
respectively  shall  arrive  at  the  age  of  eigh- 
teen years,  and  there  is  further  allowed  the 
sum  of  One  Hundred  ($100)  Dollars  for 
funeral  expenses." 

In  due  time  the  Southern  Pacific  Company 
objected  to  the  award  "upon  the  grounds  that 
the  Act  does  not  apply  because  the  workman 
was  engaged  in  interstate  commerce  on  board 
a  vessel  of  a  foreign  corporation  of  the  State 
of  Kentucky  Which  was  engaged  solely  in 
interstate  commerce;  that  the  injury  was  one 
with  respect  to  which  Congress  may  estab- 
lish, and  has  established,  a  rule  of  liability, 
and  under  the  language  of  Section  114,1 
[copied  [210]  in  the  margin]  the  Act  has  no 
application;  on  the  ground  that  the  Act  in- 
cludes only  those  engaged  in  the  operation  of 
vessels  other  than  those  of  other  states  and 
countries  in  foreign  and  interstate  commerce, 
while  the  work  upon  which  the  deceased 
workman  was  engaged  at  the  time  of  his 
death  was  part  of  the  operation  of  a  vessel 
of  another  state  engaged  in  Interstate  com- 


1  Section  II4.  "The  provisions  of  this  chap- 
ter shall  apply  to  employers  and  employees 
engaged  in  intrastate,  and  also  in  interstate 
or  foreign  commerce,  for  whom  a  rule  of  lia- 
bility or  method  of  compensation  has  been  or 
n»ay  be  established  by  the  Congress  of  the 
United  "States,  only  to  the  extent  that  their 
Mutual  connection  with  intrastate  work  may 
•nd  shall  be  elearly  separable  and  distin- 
Sttishable  from   interstate  or   foreign   com- 


merce, except  that  such  employer  and  his 
employees  working  only  in  this  state  may, 
subject  to  the  approval  and  in  the  manner 

? provided  by  the  commission  and  so  far  as  not 
orbidden  by  any  act  of  Congress,  accept  and 
become  bound  by  the  provisions  of  this  chap- 
ter in  like  manner  and  with  the  same  effect 
in  all  respects  as  provided  herein  for  other 
employers  and  their  employees." 
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merce,  and  hence  does  not  come  within  the 
provisions  of  the  Act;  further,  that  the  Act 
is  unconstitutional,  as  it  constitutes  a  regu- 
lation of  and  burden  upon  commerce  among 
the  several  States  in  violation  of  Article  I, 
Section  8,  of  the  Constitution  (8  Fed.  St. 
Ann.  674)  of  the  United  Stateff;  in  that  it 
takes  property  without  due  process  of  law  in 
violation  of  the  14th  Amendment  of  the  Con- 
stitution (9  Fed.  St.  Ann.  416);  in  that  it 
denies  the  Southern  Pacific  Company  the 
equal  protection  of  the  laws  in  violation  of 
the  14th  Amendment  of  the  Constitution  be- 
cause the  Act  does  not  alTord  an  exclusive 
remedy,  but  leaves  the  emploj^er  and  its  ves- 
sels subject  to  suit  in  admiralty;  also  that 
the  Act  is  unconstitutional  in  that  it  violates 
Article  III,  Section  2,  of  the  Constitution  (9 
Fed.  St.  Ann.  74)  conferring  admiralty  juris- 
diction upon  the  courts  of  the  United  States." 
Without  opinion,  the  Appellate  Division  ap- 
proved the  award  and  the  Court  of  Appeals 
affirmed  this  action  (215  N.  Y.  514,  519), 
holding  that  the  Workmen's  Compensation 
Act  applied  to  the  employment  in  question 
and  was  not  obnoxious  to  the  Federal  Consti- 
tution. It  said :  "The  scheme  of  the  statute 
is  essentially  and  fundamentally  one  by  the 
creation  of  a  state  fund  to  insure  the  pay- 
ment of  a  prescribed  compensation  based  on 
earnings  for  disability  or  death  from  acci- 
dental injuries  sustained  by  employees  en- 
gaged in  certain  enumerated  hazardous  em- 
ployments. The  state  fund  is  created  from 
premiums  [211]  paid  by  employers  based  on 
the  payroll,  the  number  of  employees  and  the 
hazards  of  the  employment.  The  employer 
has  the  option  of  insuring  with  any  stock  cor- 
poration or  mutual  association  authorized  to 
transact  such  business,  or  of  furnishing  satis- 
factory proof  to  the  commission  of  his  own 
financial  ability  to  pay.  If  he  does  neither 
he  is  liable  to  a  penalty  equal  to  the  pro  rata 
premium  paya1)le  to  the  state  fund  during 
the  period  of  his  non-compliance  and  is  sub- 
ject to  a  suit  for  damages  by  the  injured 
employee,  or  his  legal  representative  in  case 
of  deatli,  in  which  he  is  deprived  of  the  de- 
fenses of  contributory  negligence,  assumed 
risk  and  negligence  of  a  fellow-servant.  By 
insuring  in  the  state  fund,  or  by  himself  or 
his  insurance  car  pier  paying  the  prescribed 
compensation,  the  employer  is  relieved  from 
further  liability  for  personal  injuries  or  death 
sustained  by  employees.  Compensation  ia 
to  be  made  without  regard  to  fault  as  a 
cause  of  the  injury,  except  where  it  is  occa- 
sioned by  the  wilful  intention  of  the  injured 
employee  to  bring  about  the  injury  or  death 
of  himself  or  another  or  results  solely  from 
his  intoxication  while  on  duty.  Compensation 
is  not  based  on  the  rule  of  damages  applied 
in  negligence  suits  but  in  addition  to  pro- 
viding for  medical,  surgical  or  other  attend- 


ance or  treatm»t  iad  foseral  expeneee  it 
is  based  solely  on  lose  of  earning  power. 
Thus  the  risk  of  accidental  injuries  occurring 
with  or  without  fauK  on  the  part  either  of 
employee  or  employer  is  shared  by  both  and 
the  burden  of  making  compensation  is  dis- 
tributed over  all  the  enumerated  hazardous 
employments  in  proportion  to  the  risk  in- 
volved." See  also  Walker  v.  Clyde  Steam- 
ship Co.  216  X.  Y.  629,  Ann.  Oas.  1916B 
87,  109  N.  E.  604. 

In  New  York  Cent.  R.  Co.  v.  White,  243 
U.  S.  188,  37  S.  Ct.  247,  we  held  the  statute 
valid  in  certain  respects;  and,  considering 
what  was  there  said,  only  two  of  the  grounds 
relied  on  for  reversal  now  demand  special 
consideration.  First.  Plaintiff  in  error 
being  an  interstate  common  [212]  carrier  by 
railroad  is  responsible  for  injuries  received 
by  employees  while  engaged  therein  under 
the  Federal  Employers'  Liability  Act  of 
April  22,  1908,  c.  149,  35  Stat.  65  (Fed. 
St.  Ann.  1009  Supp.  p.  684)  and  no  state 
statute  can  impose  any  other  or  different 
liability.  Second.  As  here  applied,  the 
Workmen's  Compenaation  Act  conflicts  with 
the  general  maritime  law,  which  conatitutes 
an  integral  part  of  the  federal  law  under 
Art.  Ill,  §  2,  of  the  C<mstitution  (9  Fed. 
St.  Ann.  74)  and  to  that  extent  ia  invalid. 

The  Southern  Pacific  Company,  a  Ken- 
tucky Corporation,  owns  and  operates  a  rail- 
road as  a  common  carrier;  also  the  ateamship 
El  Oriente  plying  between  New  York  and 
Galveston,  Texas.  The  claim  is  tiiat  therefore 
rights  and  liabilities  of  the  parties  here  must 
be  determined  in  accordance  vrith  the  Federal 
Employers'  Liability  Act  But  we  think  that 
act  is  not  applicable  in  the  circumstances. 

The  first  Federal  Employers'  Liability  Act 
(June  11,  1006,  c.  3073,  34  Stat.  232)  ex- 
tended in  terms  to  all  common  carriers  en- 
gaged in  interstate  or  foreign  oommerce. 
and  because  it  embraced  subjects  not  within 
the  constitutional  authority  of  Congress  was 
declared  invalid.  Employers'  Liability  Cases, 
207  U.  S.  463,  28  S.  Ct.  141,  52  U.  S.  (L. 
ed.)  297,  January  6,  1908.  The  later  act  is 
carefully  limited  and  provides  that  "every 
common  carrier  by  railroad  while  engaging 
in  commerce  between  any  of  the  several 
States  or  Territories,  or  between  any  of  the 
States  and  Territories,  or  between  the  Dis- 
trict of  Columbia  and  any  of  the  States  and 
Territories,  or  between  the  Diatrict  of  Colum- 
bia or  aany  of  the  States  and  Territories 
and  any  foreign  nation  or  nations,  shall  be 
liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
in  such  commerce,  or,  in  case  of  the  death 
of  such  employee,  to  his  or  her  personal 
representative,  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  of 
fltich  employee;   and,  if  none,  then  of  such 
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employee's  [213]  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  resulting 
in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents,  or  employees  of 
such  carrier,  or  by  reason  of  any  defect  or 
ineufficieney,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipmentw" 

Evidently  the  purpose  was  to  prescribe  a 
rule  applicable  where  the  parties  are  en* 
gaging  in  something  having  direct  and  sub- 
stantial connection  with  railroad  operations, 
and  not  with  another  kind  of  carriage  recog- 
nized as  separate  and  distinct  from  trans* 
portation  on  land  and  no  mere  adjunct 
thereto.  It  is  unreasonable  to  suppose  that 
Congress  intended  to  change  long-established 
rules  applicable  to  maritime  matters  merely 
because  the  ocean-going  ship  concerned  hap- 
pened to  be  owned  and  operated  by  a  company 
also  a  common  carrier  by  railroad.  The 
word  ''boats"  in  the  statute  refers  to  vessels 
which  may  be  properly  regarded  as  in  sub* 
stance  but  part  of  a  railroad's  extension  or 
equipment  as  understood  and  applied  in 
common  practice. 

The  fundamental  purpose  of  the  Compensa- 
tion Law  as  declared  by  the  Court  of  Ap* 
peals  is  "the  creation  of  a  state  fund  to 
insure  the  payment  of  a  prescribed  compen- 
sation based  on  earnings  for  disability  or 
death  from  accidental  injuries  sustained  by 
employees  engaged  in  certain  enumerated 
hazardous  employments,"  among  them  being 
'longshore  work,  including  the  loading  or 
unloading  of  cargoes  or  parts  of  cargoes  of 
grain,  coal,  ore,  freight,  general  merchandise, 
lumber  or  other  products  or  materials,  or 
moving  or  handling  the  same  on  any  dock, 
platform  or  place,  or  in  any  warehouse  or 
other  place  of  storage."  Its  general  pro- 
visions are  specified  in  our  opinion  in  New 
York  Cent.  R.  Co.  v.  White,  supra,  and  need 
not  be  repeated.  Under  the  construction 
adopted  by  the  state  courts  no  ship  may  load 
or  discharge  her  [214]  cargo  at  a  dock  there- 
in without  incurring  a  penalty,  unless  her 
owners  comply  with  the  act  which,  in  order 
to  secure  payment  of  compensation  for  acci- 
dents, generally  without  regard  to  fault  and 
based  upon  annual  wages,  provides  (§  50) 
that — ^"An  employer  shall  secure  compensa- 
tion to  his  employees  in  one  of  the  following 
ways: 

"1.  By  insuring  and  keeping  insured  the 
payment  of  such  compensation  in  the  state 
fund,  or — 2.  By  insuring  and  keeping  insured 
the  payment  of  such  compensation  with  any 
stock  corporation  or  mutual  association  au- 
thorized to  transact  the  business  of  work- 
men's compensation  insurance  in  this  state. 
If  insurance  be  so  effected  in  such  a  cor- 
poration or  mutual  associatioii  the  employer 


shall  forthwith  file  with  the  commission,  in 
form  prescribed  by  it,  a  notice  specifying 
the  name  of  such  insurance  corporation  or 
mutual  association  together  with  a  copy  of 
the  contract  or  policy  of  insurance — 3.  By 
furnishing  satisfactory  proof  to  the  commis- 
sion of  his  financial  ability  to  pay  such 
compensation  for  himself,  in  which  case  the 
commission  may,  in  its  discretion,  require  the 
deposit  with  the  commissioin  of  securities  of 
the  kind  prescribed  in  section  thirteen  of  the 
insurance  law,  in  an  amount  to  be  determined 
by  the  commission,  to  secure  his  liability  to 
pay  the  compensation  provided  in  this  chap- 
ter." 

"If  an  employer  fail  to  comply  with  this 
section,  he  shall  be  liable  to  a  penall^^  during 
which  such  failure  continues  of  an  amoimt 
equal  to  the  pro  rata  premium  which  would 
have  been  payable  for  insurance  in  the  state 
fund  for  such  period  of  noncompliance  to  be 
recovered  in  an  action  brought  by  the  com- 
mission." 

Article  III,  §  2,  of  the  Constitution,  ex- 
tends the  judicial  power  of  the  United  States 
**To  all  cases  of  admiralty  and  maritime 
jurisdiction;  "  and  Article  I,  §  8,  confers 
upon  the  Congress  power  "To  make  all  laws 
which  may  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers 
and  all  other  powers  ves'ted  by  this  Con- 
stitution [215]  in  the  government  of  the 
United  States  or  in  any  department  or  officer 
thereof."  Considering  our  former  opinions, 
it  must  now  be  accepted  as  settled  doctrine 
that  in  consequence  of  these  provisions  Con- 
gress has  paramount  power  to  fix  and  deter- 
mine the  maritime  law  which  shall  prevail 
throughout  the  country.  Butler  v.  Boston, 
etc.  Steamship  Co.  130  U.  S.  627,  9  S.  Ct. 
612,  32  U.  S.  (L.  ed.)  1017;  In  re  Garnett, 
Ul  U.  S.  1,  14,  11  S.  Ct  840,  35  U.  S. 
(L.  ed.)  631,  634.  And  further,  that  in  the 
absence  of  some  controlling  statute  the  gen- 
eral maritime  law  as  accepted  by  the  federal 
courts  constitutes  part  of  our  national  law 
applicable  to  matters  within  the  admiralty 
and  maritime  jurisdiction.  The  Lottawanna, 
21  Wall.  658,  22  U.  S.  (L.  ed.)  664;  Butler 
V.  Boston,  etc.  Steamship  Co.  130  U.  S.  627, 
667,  9  S.  Ct.  612,  32  U.  S.  (L.  ed.)  1017, 
1024;  Workman  v.  New  York  City,  179  U. 
S.  552,  21  S.  Ct.  212,  45  U.  S.  (L.  ed.)  314. 

In  The  Lottawanna,  Mr.  Justice  Bradley 
speaking  for  the  court  said:  "That  we  have 
a  maritime  law  of  our  own,  operative 
throughout  the  United  States,  cannot  be 
doubted.  The  general  system  of  maritime 
law  which  was  familiar  to  the  lawyers  and 
statesmen  of  the  country  when  the  Constitu-* 
tlon  was  adopted,  was  most  certainly  in- 
tended and  referred  to  when  it  was  declared 
in  that  instrument  that  the  judicial  power 
of  the  United  States  shall  extoid  'to  all  cases 
of    admiralty    and    maritime    juriadivtion.' 
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wafl  the  rule  that  a  seaman  was  entitled  to 
recover  the  expenses  necessary  for  his  cure 
when  the  master's  negligence  caused  his 
hurt.  The  maritime  law  gave  him  no  more. 
The  Osceola,  189  U.  S.  158,  175,  23  S.  Ct. 
483,  47  U.  S.  (L.  ed.)  760,  765.  One  may 
affirm  with  the  sanction  of  that  case  that 
it  is  an  innovation  to  allow  suits  in  the 
admiralty  by  seamen  to  recover  damages  for 
personal  injuries  caused  by  the  negligence  of 
the  master  and  to  apply  the  common-law 
principles  of  tort. 

Kow,  however,  common-law  principles  have 
been  applied  to  sustain  a  libel  by  a  stevedore 
in  personam  against  the  master  for  per- 
sonal injuries  suffered  while  loading  a  ship, 
Atlantic  Transport  Go.  v.  Imbrovek,  234 
U.  S.  62,  34  S.  Ct.  733,  68  U.  S.  (L,  ed.) 
1208,  51  L.R.A.(N.S.)  1157;  and  The  Osceola 
recognizes  that  in  some  cases  at  [221]  least 
seamen  may  have  similar  relief.  From  what 
source  do  these  new  rights  come?  The 
earliest  case  relies  upon  '*the  analogies  of  the 
municipal  law,"  The  Edith  Godden,  23  Fed. 
43,  46, — sufficient  evidence  of  the  obvious 
pattern,  but  inadequate  for  the  specific  origin. 
I  recognize  without  hesitation  that  judges  do 
and  ndust  legislate,  but  they  can  do  so  only 
interfititially ;  they  are  confined  from  molar 
to  molecular  motions.  A  common-law  judge 
could  not  say  I  think  the  doctrine  of  con- 
sideration a  bit  of  historical  nonsense  and 
shall  not  enforce  it  in  my  court.  No  more 
could  a  judge  exercisinig  the  limited  juris- 
diction of  admiralty  say  I  think  well  of  the 
common-law  rules  of  master  and  servant  and 
propose  to  introduce  them  here  en  bloc.  Cer- 
tainly he  could  not  in  that  way  enlarge  the 
exclusive  jurisdiction  of  the  District  Courts 
and  cut  down  the  power  of  the  States.  If 
admiralty  adopts  conunon-law  rules  without 
an  act  of  Congress  it  cannot  extend  the 
maritime  law  as  understood  by  the  Con- 
stitution. It  must  take  the  rights  of  the 
parties  from  a  different  authority,  just  as 
it  does  when  it  enforces  a  lien  created  by  a 
State.  The  only  authority  available  is  the 
common  law  or  statutes  of  a  State.  For 
from  the  often  repeated  statement  that  there 
is  no  common  law  of  the  United  States, 
Wheaton  v.  Peters,  8  Pet.  691,  658,  8  U.  S. 
(L.  ed.)  1066,  1080,%  Western  Union  Tel. 
Co.  V.  Call  Pub.  Co.  181  U.  S.  92,  101,  21 
S.  Ct.  661,  45  U.  S.  (L.  ed.)  766,  770,  and 
from  the  principles  recognized  in  Atlantic 
Transport  Co.  v.  Imbrovek  having  been  un- 
known to  the  maritime  law,  the  natural  in- 
ference 18  that  in  the  silence  of  Congress 
this  court  has  believed  the  very  limited  law 
of  the  sea  to  be  supplemented  here  as  in 
England  by  the  common  law,  and  that  here 
that  means,  by  the  common  law  of  the 
State.  Sherlock  v.  Ailing,  93  U.  S.  90,  104, 
23  U.  S.  (L.  ed.)  819,  820;  Taylor  v.  Carry  1, 
20  How.  583,  598,  16  U.  S.    (L.  ed.)    1028, 


1033.  So  far  as  I  know,  the  state  courts 
have  made  this  assumption  without  criticism 
or  attempt  at  revision  from  the  beginning  to 
this  day;  e.  g.  Wilson  v.  Mackenzie,  7  Hill 
(N.  Y.)  95,  42  Am.  Dec.  51;  Gabrielson  v. 
Waydell,  135  N.  Y.  1,  11,  81  N.  E.  909,  31 
Am.  St.  Rep.  793,  17  L.R.A.  228;  [222]  Kal- 
leck  y.  Deering,  161  Mass.  469,  37  N.  E.  450, 
42  Am.  St.  Kep.  421.  -  See  Ogle  v.  Barnes,  8 
T.  R.  (Eng.)  188;  Nicholson  v.  :Mouncey, 
15  East  (Eng.)  384.  Even  where  the  ad- 
miralty has  unquestioned  jurisdiction  the 
common  law  may  have  concurrent  authority 
and  the  state  courts  concurrent  power. 
Schoonmaker  v.  Gilmore,  102  U.  S.  118,  26  U. 
S.  (L.  ed.)  95.  The  invalidity  of  state 
attempts  to  create  a  remedy  for  maritime 
contracts  or  torts,  parallel  to  that  in  the 
admiralty,  that  was  established  in  such 
cases  as  The  Moses  Taylor,  4  Wall.  411,  18  U. 
S.  (L.  ed.)  397,  and  The  Hine  v.  Trevor,  4 
Wall.  555,  18  U.  S.  (L.  ed.)  451,  is  imma- 
terial to  the  present  point. 

The  common  law  is  not  a  brooding  omni- 
presence in  the  sky  but  the  articulate  Toice 
of  some  sovereign  or  quasi-sovereign  that  can 
be  identified;  although  some  decisions  with 
which  I  have  disagreed  seem  to  me  to  have 
forgotten  the  fact.  It  always  is  the  law  of 
some  State,  and  if  the  District  Courts  adopt 
the  common  law  of  torts,  as  they  have  shown 
a  tendency  to  do,  they  thereby  assume  that 
a  law  not  of  maritime  origin  and  deriving  its 
authority  in  that  territory  only  from  some 
particular  State  of  this  Union  also  governs 
maritime  torts  in  that  territory — and  if 
the  common  law,  the  statute  law  has  at  least 
equal  force,  as  the  discussion  in  The  Osceola 
assumes.  On  the  other  hand  the  refusal  of 
the  District  Courts  to  give  remedies  co- 
extensive with  the  common  law  would  prove 
no  more  than  that  they  regarded  their  juris- 
diction as  limited  by  the  ancient  lines — ^not 
that  they  doubted  that  the  common  law  might 
and  would  be  enforced  in  the  courts  of  the 
States  as  it  always  has  been.  This  court  has 
recognized  that  in  some  cases  different  prin- 
ciples of  liability  would  be  applied  as  the 
suit  should  happen  to  be  brought  in  a 
common-law  or  admiralty  court.  Compare 
The  Max  Morris,  137  U.  S.  1,  11  S.  Ct  29, 
34  U.  S.  (L.  ed.)  586,  with  Belden  v.  Chase, 
150  U.  S.  674,  691,  14  S.  Ct.  264,  37  U.  S. 
(L.  ed.)  1218,  1224.  But  hitherto  it  has  not 
been  doubted  authoritatively,  so  far  as  I 
know,  that  even  when  the  admiralty  had  a 
rule  of  its  own  to  which  it  adhered,  as  in 
Workman  v.  New  York  City,  179  U.  S.  552, 
21  S.  Ct.  212,  46  U.  S.  (L.  ed.)  314,  the  staU 
law,  common  or  statute,  [223]  would  pre- 
vail in  the  courts  of  the  State.  Happily  such 
conflicts  are  few. 

'  It  might  be  asked  why,  if  the  grant  of 
jurisdiction  to  the  courts  of  the  United  States 
imports  a  power  in  Congsess  to  legislate,  the 
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saving  of  a  comixioik-law  remedy,  i.  e.,  in  the 
state  courts,  did  not  import  a  like  it  eub- 
crdinate  power  in  the  States.  But  leaving 
that  question  on  one  side,  such  cases  as 
American  Steamboat  Co.  v.  Chase,  16  Wall. 
522,  21  U.  S.  (L.  ed.)  369;  The  Hamilton, 
207  U.  S.  398,  28  S.  Ct.  133,  52  U.  S.  (L. 
ed.)  264,  and  Atlantic  Transport  Co.  v. 
Imbrovek,  234  U.  S.  52,  34  S.  Ct.  733,  58 
U.  S.  (L.  ed.)  1208,  51  L.R.A.(N.S.)  1157, 
show  that  it  is  too  late  to  say  that  the  mere 
silence  of  Congress  excludes  the  statute  or 
common  law  of  a  State  from  supplementing 
the  wholly  inadequate  maritime  law  of  the 
time  of  the  Constitution,  in  the  regulation 
of  personal  rights,  and  I  venture  to  say  that 
it  never  has  been  supposed  to  do  so,  or  had 
any  such  effect. 

As  to  the  spectre  of  a  lack  of  uniformity  I 
content  myself  with  referring  to  The  Hamil- 
ton, 207  U.  S.  398,  406,  28  S.  Ct.  133,  52 
U.  S.  (L.  ed.)  264,  270.  The  difficulty 
really  is  not  so  great  as  in  the  case  of  in- 
terstate carriers  by  land,  which  "in  the 
absence  of  Federal  statute  providing  a  differ- 
ent rule  are  answerable  according  to  the  law 
of  the  State  for  noAfeasance  or  misfeasance 
within  its  limits."  The  Minnesota  Rate 
Cases,  230  U.  S.  352,  408,  Ann.  Caa.  1016A 
18,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  1511, 
1545,  48  L.R.A.(N.S.)  1151,  and  cases  cited. 
The  conclusion  that  I  reach  accords  with 
the  considered  cases  of  Lindstrom  v.  Mutual 
Steamship  Co.  182  Minn.  328,  156  N.  W. 
669,  L.R.A.  1916D  935;  Kennerson  v.  Thames 
Towboat  Co.  89  Conn.  367,  94  Atl.  372, 
L.R.A.1916A  436;  and  North  Pac.  Steaju- 
ship  Co*,  v.  Industrial  Ace.  Commission 
(Cal.)  163  Pac.  199,  aa  well  as  with  the 
New  York  decision  in  this  case.  215  N.  Y. 
614. 

Pttnet,  J.  (dUaeniing). — ^Wliile  concur- 
ring substantially  in  the  dissenting  opinion 
of  Mr.  Justice  Holmes,  I  deem  it  proper,  in 
view  of  the  momentous  consequences  of  the 
decision,  to  present  some  additional  consid- 
erations. 

[224]  This  dissent  is  confined  to  that  part 
of  the  prevailing  opinion  which  holds  that 
the  Workmen's  Compensation  Act  of  New 
York,  as  applied  by  the  state  court  to  a 
fatal  injury  sustained  by  a  stevedore  while 
engsged  in  work  of  a  maritime  nature  upon 
navigable  water  within  that  State,  conflicts 
with  the  Qpastitution  of  the  United  States 
and  the  act  of  Congress  conferring  admiralty 
and  maritime  jurisdiction  in  civil  cases  upon 
the  district  courts  of  the  United  States,  and 
is  to  that  extent  invalid.  Except  for  the 
statute,  an  action  might  have  been  brought 
in  a  court  of  admiralty.  Atlantic  Transport 
Co.  V.  Imbrovek,  234  U.  S.  52,  62,  34  S.  Ct. 
733,  98  U.  S.  (L.  ed.)  1208,  1213,  51  L.R.A. 
(N.S.)  1157.    No  question  is  raised  respect- 


ing the  jurisdiction  of  the  state  court  over 
the  subject  matter.  But  plaintiff  in  error 
contends,  and  the  prevailing  opinion  holds* 
that  it  was  a  violation  of  a  federal  right  for 
the  state  court  to  apply  the  provisions  of 
the  local  statute  to  a  cause  of  action  of 
maritime  origin,  because,  by  the  Constitution 
of  the  United  States,  admiralty  jurisdiction 
was  conferred  upon  the  federal  courts. 

It  should  be  stated,  at  the  outset,  that  the 
case  involves  no  question  of  penalties  im- 
posed by  the  New  York  act,  but  affects  solely 
the  responsibility  of  the  employer  to  make 
compensalion  to  the  widow,  in  accordance 
with  its  provisions,  wliich  are  outlined  in 
New  York  Cent.  R.  Co.  v.  White,  243  U.  S. 
188,  192-195,  37  S.  Ct.  247. 

The  argument  is  that  even  in  the  absence 
of  any  act  of  Congress  prescribing  the  respon- 
sibility of  a  shipowner  to  his  stevedore,  the 
general  maritime  law,  as  accepted  by  the 
federal  courts  when  acting  in  the  exercise 
of  their  admiralty  jurisdiction,  must  be 
adopted  as  the  rule  of  decision  by  state 
courts  of  common  law  when  passing  upon 
any  case  that  might  have  been  brought  in 
the  admiralty;  and  that  just  as  the  absence 
of  an  act  of  Congress  regulating  interstate 
commerce  in  some  cases  is  equivalent  to  a 
declaration  by  Congress  that  commerce  in 
that  respect  shall  be  free,  so  nonaction 
by  Congress  amounts  to  an  imperative 
[225]  limitation  upon  the  power  of  the  States 
to  interpose  where  maritime  matters  are  in- 
volved. 

This  view  is  so  entirely  unsupported  by 
precedent,  and  will  have  such  novel  and  far- 
reaching  consequences,  that  it  ought  not  to 
be  accepted  without  the  most  thorough  con- 
sideration. 

Section  2  of  Article  III  of  the  Constitu- 
tion (9  Fed.  St.  Ann.  74)  reads  as  follows; 
''The  judicial  Power  sliall  extend  to  all 
Cases,  in  Law  and  Equity,  arising  under 
this  Constitution,  the  Laws  of  the  United 
States,  and  Treaties  made,  or  which  shall 
be  made,  under  their  Authority; — to  all 
Cases  affecting  Ambassadors,  other  public 
Ministers  and  Consuls; — to  all  Cases  of 
admiralty  and  maritime  Jurisdiction; — ^to 
Controversies  to  which  the  United  States 
shall  be  a  Party  $ — to  Controversies  between 
two  or  more  States; — between  a  State  and 
Citizens  of  another  State; — ^between  Citizens 
of  different  States; — ^between  Citizens  of  the 
same  State  claiming  Lands  under  Grants  of 
different  States,  and  between  a  State,  or  the 
Citizens  thereof,  and  foreign  States,  Citizens 
or  Subjects."  Acting  under  the  authority  of 
Article  I,  §  8,  which  empowers  Congress  to 
make  all  laws  necessary  and  proper  for  car- 
rying into  execution  the  powers  vested  in 
the  Government  or  in  any  department  or 
officer  thereof,  the  First  Congress,  in  the 
original   Judiciary   Act    (Act   of    September 
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24,  1789,  c.  20,  §  9,  1  Stat.  T3,  77),  con- 
ferred upon  the  federal  district  courts  "ex- 
clusive original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction, 
.  .  .  saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it."  The 
saving  clause  has  been  preserved  in  all  sub- 
sequent revisions.  Rev.  Stats.  §  563  (8); 
Jud.  Code,  §  24  (3),  36  Stat.  1087,  1091, 
c.  231   (4  Fed.  St.  Ann.   (2d  ed.)   838). 

From  the  language  quoted  from  the  Con- 
stitution, read  in  the  light  of  the  general 
purpose  of  that  instrument  and  the  con- 
temporaneous construction  found  in  the  Ju- 
diciary Act,  with  regard  also  to  the  mischiefs 
that  called  for  the  [226]  establishment  of  a 
national  judiciary,  and  from  what  I  believe 
to  be  the  unbroken  current  of  decisions  in 
this  court  from  that  day  until  the  present, 
I  draw  the  following  conclusions:  (1)  That 
the  framers  of  the  Constitution  intended  to 
establish  jurisdiction — the  power  to  hear  and 
determine  controversies  of  the  various  classes 
specified — and  not  to  prescribe  particular 
codes  or  systems  of  law  for  the  decision  of 
those  controversies;  (2)  That  the  civil  juris- 
diction in  admiralty  was  not  intended  to  be 
exclusive  of  the  courts  of  common  law,  at 
least  not  until  Congress  should  deem  it 
proper  so  to  enact;  (3)  That  by  the  law  of 
England,  and  by  the  practice  of  the  colonial 
governments,  the  courts  of  common  law,  of 
equity,  and  of  admiralty,  were  controlled  in 
their  decisions  by  separate  and  in  a  sense  in- 
dependent systems  of  substantive  law,  and 
the  constitutional  grant  of  judicial  power 
in  "all  cases  in  law  and  equity,"  and  in 
"all  cases  of  admiralty  and  maritime  juris- 
diction," was  no  more  intended  (in  the  ab- 
sence of  legislation  by  Congress)  to  make  the 
rules  of  maritime  law  binding  upon  the 
federal  courts  of  common  law  when  exercising 
their  concurrent  jurisdiction,  than  to  niako 
the  rules  of  the  common  law  binding  upon  the 
courts  of  admiralty;  (4)  That  if  not  bind- 
ing upon  the  federal  courts,  it  results,  a 
fortiori,  that  the  rules  of  maritime  law  were 
not  intended  to  be  made  binding  upon  the 
courts  of  the  States;  (6)  That  it  is  not 
necessary,  In  order  to  give  full  effect  to  the 
grant  of  admiralty  and  maritime  jurisdic- 
tion, to  imply  that  the  rules  of  decision  pre- 
vailing in  admiralty  must  be  binding  upon 
common-law  courts  exercising  concurrent  ju- 
risdiction in  civil  causes  of  maritime  origin, 
and  to  give  such  a  construction  to  the  Consti- 
tution is  to  render  unconstitutional  the  sav- 
ing clause  in  §  9  of  the  Judiciary  Act,  and 
also  to  trench  upon  the  proper  powers  of  the 
States  by  interfering  with  their  control  over 
their  water-borne  internal  commerce;  and 
(6)  That,  in  the  absence  of  legislation  by 
Congress  abrogating  the  saving  [227]  clause, 
the  States  are  at  libefty  to  administer  their 


own  laws  in  their  own  courts  when  ezerdsiiig 
a  jurisdiction  ooncnrrent  with  that  of  ad- 
miralty, and  at  liberty  to  change  those  laws 
by  statute. 

That  the  language  of  §  2  of  Art.  Ill  of 
the  Constitution  speaks  only  of  establishing 
jurisdiction,  and  does  not  prescribe  the  mode 
in  which  or  the  substantive  law  by  which  the 
exercise  of  that  jurisdiction  is  to  be  governed, 
seems  to  me  entirely  plain;  and  upon  this 
point  I  need  only  refer  to  the  language  it^ 
self,  which  I  have  quoted. 

That  this  view  is  in  harmony  with  the 
general  purpose  of  the  Constitution  seems  to 
me  equally  plain.  At  this  late  date  it  ought 
not  to  be  necessary  to  repeat  that  the  object 
of  the  framers  of  that  instrument  was  to 
lay  the  foundations  of  a  government^  to  set 
up  its  frame-work,  and  to  establish  merely 
the  general  principles  by  which  it  was  to 
be  animated ;  avoiding,  as  far  as  possible,  any 
but  the  most  fundamental  r^ulations  for 
controlling  its  operations,  and  these  usually 
in  the  form  of  restrictaons.  Vanhome  ▼. 
Dorrance,  2  Dall.  304,  308,  1  U.  S.  (L.  ed.) 
391,  393;  Martin  v.  Hunter,  1  Wheat.  304, 
326,  4  U.  S.   (L.  ed.)  flt7,  103. 

The  object  was  to  enumerate,  rather  than 
to  define,  the  powers  granted.  Qibbons  ▼• 
Ogden,  9  Wheat.  1,  189,  194,  6  U.  S.  (L. 
ed.)  23,  68,  69;  Passenger  Cases,  7  How.  2SS, 
549,  12  U.  S.  (L.  ed.)  702,  814;  Lottery  Case, 
188  U.  S.  321,  346,  23  S.  Ct.  321,  47  U.  S. 
(L.  ed.)  492,  498.  To  delineate  only  the 
great  outlines  of  the  judicial  power,  leaving 
the  details  to  Congress,  while  providing  for 
the  organization  of  the  legislative  department 
and  the  mode  in  which  and  the  restrictions 
under  which  its  authority  should  be  exer- 
cised. Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  721,  0  U.  S.  (L.  ed.)  1233,  1269. 
The  reason  for  adopting  general  outlines 
only  was  well  expressed  by  Mr.  Chief  Justice 
Marshall  in  M'Culloeh  v.  Maryland,  4  Wheat. 
816,  407,  4  U.  8.  (L.  ed.)  579,  602:  *A 
constitution,  to  contain  an  accurate  detail 
of  all  the  subdivisions  of  which  its  great 
powers  will  admit,  and  of  all  the  means  by 
>vhich  they  may  be  carried  into  execution, 
would  partake  of  the  prolixity  of  a  legal 
code,  and  could  [228]  scarcely  be  embraced 
by  the  human  mind.  It  would  probably 
never  be  understood  by  the  public.  Its  na- 
ture, therefore,  requires,  that  only  its  great 
outlines  should  be  marked,  its  important 
objects  designated,  and  the  minoc  ingredients 
which  compose  those  objects  be  deduced  from 
the  nature  of  the  objects  themselves.  That 
this  idea  was  entertained  by  the  framers  of 
the  American  constitution,  is  not  only  to 
be  inferred  from  the  nature  of  the  Instru- 
ment, but  from  the  language/' 

The  adoption  of  any  particular  system  of 
substantive  law  was  not  within  the  purpose 
of  the  Constitutional  Conrentioa;    and  the 
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clause  establiahing  the  judicial  power  was 
iU-adapted  to  the  purpose  had  it  existed. 
So  far  as  they  intended  to  prescribe  per- 
manent rules  of  subetantive  or  even  pro* 
eedural  law  in  connection  with  the  establish- 
ment of  the  judicial  system,  the  framers 
employed  express  terms  for  the  purpose,  as 
appears  from  other  provisions  of  Article 
III,  including  the  definition  of  treason,  the 
character  of  proof  required,  the  limitation 
of  the  punishment,  and  the  requirement  of  * 
jury  trial  for  this  and  other  crimes. 

In  a  somewhat  exhaustive  examination  of 
various  sources  of  information,  including 
Elliot's  Debates,  Farrand's  Records  of  the 
Federal  Convention,  and  The  Pederalist,  Nos. 
SO-83,  I  have  been  unable  to  find  anything 
even  remotely  suggesting  that  the  judicial 
clause  was  designed  to  establish  the  mar- 
itime code  or  any  other  system  of  laws  for 
the  determinatioH  of  controversies  in  the 
courts  by  it  established,  much  less  any  sug- 
<;e8tion  that  the  maritime  code  was  to  con- 
stitute the  rule  of  decision  in  common-law 
courts,  either  federal  or  state. 

Certainly,  there  is  nothing  in  the  mere 
provision  establishing  jurisdiction  in  admiral- 
ty and  maritime  causes  to  have  that  effect, 
unless  the  jurisdiction  bo  established  was  in 
its  nature  exolusive.  But,  in  civil  causes,  the 
jurisdiction  [229]  was  not  exclusive  by  the 
law  of  JSngland  and  of  the  Colonies,  and 
it  was  not  made  an  exclusive  jurisdiction 
by  the  Constitution. 

In  discussing  this  point,  the  distincticm  be- 
tween the  instance  court  and  the  prize  court 
of  admiralty  must  be  observed.  It  was  held 
in  England  that  the  question  of  prize  or  no 
prize,  and  other  questions  arising  out  of  it, 
were  exclusively  cognizable  in  the  admiral- 
ty, because  that  court  took  jurisdiction  owing 
to  the  fact  of  possession  of  a  prize  of  war, 
and  the  controversy  turned  upon  belligerent 
rights  and  was  determinable  by  the  law  of 
nations,  and  not  the  particular  municipal 
law  of  any  country.  Le  Caux  v.  Eden  (1781) 
Doug].  694,  99  Eng.  Rep.  (Reprint)  375, 
379-386;  Lindo  v.  Rodney,  reported  in  a 
note  to  Le  Caux  v.  Eden,  2  Dougl.  613,  99 
l^ng.  Rep.  (Reprint)  386;  Smart  v.  Wolff 
(1789)  3  T.  R.  (Eng.)  323,  340  et  seq.; 
Camden  v.  Home  (1791)  4  T.  R.  (Eng.) 
382,  393  et  seq.  But  of  civil  actions  in 
perBonam  the  instajoce  court  exercised  a  juris- 
dietion  concurrent  with  that  of  the  courts 
of  common  law.  As  Lord  Mansfield  said  in 
liindo  y.  Rodney,  2  Dougl.  (Eng.)  614:  "A 
thing  being  done  upon  the  high  sea  don't  ex- 
clude the  jurisdiction  of  the  courts  of  com- 
mon law.  For  seizing,  stopping,  or  taking  a 
ship,  upon  the  high  sea, -not  ae  prize,  an 
Action  will  lie;  but  for  taking  aa  prize, 
no  action  will  lia  The  nature  of  the  question 
excludes;    not    the    locality."      And    again, 


referring  to  the  effect  of  certain  statutes 
(p.  614a):  '"The  taking  a  ship  upon  the 
high  sea  is  triable  at  law  to  repair  the  plain- 
tiff in  damages;  but  4  taking  on  the  high 
sea  as  prize  is  not  triable  at  law  to  repair 
the  plaintiff  in  damages.  The  nature  of 
the  ground  of  the  action — prize  or  ivot  prize 
— ^not  only  authorizes  the  prize  court,  but 
excludes  the  common  law.  These  statutes 
don't  exclude  the  common  law  in  any  case, 
and  they  confine  the  Admiralty  by  the  locali- 
ty of  the  thing  done,  which  is  the  cause 
of  action.     It  must  be  done  upon  the  high 


sea. 

So,  with  respect  to  actions  ex  contractu, 
Mr.  Justice  [230]  Blackstone  says,  3  Black. 
Com.  107:  ''It  is  no  unconunon  thing  for  a 
plaintiff  to  feign  that  a  contract,  really  made 
at  sea,  was  made  at  the  royal  exchange,  or 
other  inland  place,  in  order  to  draw  the 
cognizance  of  the  suit  from  the  courts  of 
admiralty  to  those  of  Westminster  Hall.'* 
The  concurrent  jurisdiction  of  the  courts  of 
common  law  was  affirmed  by  Dr.  Browne, 
the  first  edition  of  whose  work  was  published 
in  1797-1799.  2  Browne's  Civ.  ft  Adm.  Law 
(1st  Am.  ed.)   112,  116. 

The  declaration  of  Mr.  Justice  Nelson, 
speaking  for  this  court  in  New  Jersey  Steam 
Nav.  Go.  V.  Merchants'  Bank,  6  How.  344, 
390,  12  U.  S.  (L.  ed.)  466,  486,  that  the 
lodging  by  the  Constitution  of  the  entire 
admiralty  power  in  the  federal  judiciary, 
and  the  ninth  section  of  the  Judiciary  Act, 
with  its  saving. of  common-law  remedies,  left 
the  concurrent  power  of  the  courts  of  com- 
mon law  and  of  admiralty  where  it  stood  at 
common  law,  was  not  a  diance  remark.  It 
has  been  so  ruled  in  many  other  cases,  to 
which  I  shall  refer  hereafter.  The  principles 
and  history  of  the  common  law  were  well 
known  to  the  framers  of  the  Constitution 
and  the  members  of  the.  First  Congress;  it 
was  from  that  system  that  their  terminology- 
was  derived;  and  the  provisions  of  the  Con- 
stitution and  contemporaneous  legislation 
must  be  interpreted  accordingly. 

The  statement  that  there  is  no  conunon 
law  of  the  United  States  (Wheaton  y.  Peters, 
8  Pet.  691,  668,  8  U.  S.  (L.  ed.)  1066,  1080; 
Smith  V.  Alabama,  124  U.  6.  466,  478,  8  S.  Ct 
664,  31  U.  S.  (L.  ed.)  608,  612)  is  true 
only  in  the  sense  that  the  Constitution 
neither  of  its  own  force  imposed,  nor  author- 
ized Congress  to  impose,  the  common  law  or 
any  other  general  body  of  laws  upon  the  sev- 
eral States  for  the  regulation  of  their  in- 
ternal affairs.  As  was  pointed  out  in  Smith 
y.  Alabama  (p.  478),  "There  is,  however,  one 
clear  exception  to  the  statement  that  there 
is  no  national  common  law.  The  interpreta- 
tion of  the  Constitution  of  the  United  States 
is  necessarily  influenced  by  the  fact  that  ite 
provisions   are  framed   in   the   language  of 
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the  English  [231]  common  law,  and  are  to 
be  read  in  the  light  of  its  history." 

As  was  well  expressed  by  Shiras,  District 
Judge,  in  Murray  v.  Chicago,  etc.  R.  Co.  62 
Fed.  24,  31:  "From  them  [citations  of  the 
decisions  of  this  court]  it  appears,  beyond 
question,  that  the  Constitution,  the  Judiciary 
Act  of  1789,  and  all  subsequent  statutes  upon 
the  same  subject  are  based  upon  the  general 
principles  of  the  common  law,  and  that,  to 
a  large  extent,  the  legislative  and  judicial 
action  of  the  government  would  be  without 
support  and  without  meaning  if  they  cannot 
be  interpreted  in  the  light  of  the  common 
law.  When  the  Constitution  was  adopted, 
it  was  not  the  design  of  the  framers  thereof 
to  create  any  new  systems  of  general  law, 
nor  to  supplant  those  already  in  existence. 
At  that  time  there  were  in  existence  and  in 
force  in  the  Colonies  or  States,  and  among 
the  people  thereof,  the  law  of  nations,  the 
law  admiralty  and  maritime,  the  common 
law,  including  commercial  law,  and  the  sys- 
tem of  equity.  Upon  these  foundations  the 
Constitution  was  erected.  The  problem 
sought  to  be  solved  was  not  whether  the 
Constitution  should  create  or  enact  a  law  of 
nations,  of  admiralty,  of  equity,  or  the  like, 
but  rather  how  should  the  executive,  legis- 
lative, and  judicial  powers  and  duties  based 
upon  these  systems,  and  necessary  for  the 
proper  development  and  enforcement  thereof, 
be  apportioned  between  the  national  and  state 
governments." 

And  it  is  not  to  be  supposed  that  the 
framers  of  the  Constitution,  familiar  with 
the  institutions  and  the  principles  of  the 
common  law,  by  which  the  admiralty  juris- 
diction was  allowed  on  sufferance,  and  with 
a  degree  of  jealousy  bom  of  the  fact  that  the 
courts  of  admiralty  were  not  courts  of  record, 
that  they  followed  the  practice  of  the  civil 
law,  allowed  no  trial  by  jury,  and  admin- 
istered an  exotic  system  of  laws  (3  Black. 
Com.  69,  86,  87,  106-108)— it  is  not  to  be 
supposed,  I  say,  that  the  framers  of  the 
[232]  Constitution,  in  granting  judicial  pow- 
er over  cases  of  admiralty  and  maritime  ju- 
risdiction, along  with  the  like  power  over  all 
cases  in  law  and  equity  arising  under  the 
laws  of  the  United  States,  intended  to 
exclude  common-law  courts,  state  or  national, 
from  any  part  of  their  concurrent  jurisdic- 
tion in  cases  of  maritime  origin,  or  to  de- 
prive them  of  the  judicial  power,  theretofore 
existing,  to  decide  such  cases  according  to 
the  rules  of  the  common  law. 

It  is  matter  of  familiar  history  that  one  of 
the  chief  weaknesses  of  the  Confederation  was 
in  the  absence  of  a  judi<&ial  establishment 
possessed  of  general  authority.  Except  that 
the  Continental  Congress,  as  an  incident  of 
the  war  power,  was  authorissed  to  establish 
rules  respecting  captures  and  the  disposition 


of  prizes  of  war  and  to  appoint  courts  for 
the  trial  of  piracies  and  felonies  committed 
on  the  high  sea,  and  for  determining  appeals 
in  cases  of  capture,  and  except  that  the  Con- 
gress itself,  through  commissioners,  was  to 
exercise  jurisdiction  in  disputes  between  the 
States  and  in  controversies  respecting  con- 
flicting land  grants  of  different  States,  there 
was  no  provision  in  the  Articles  of  Con- 
federation for  establishing  a  judicial  system 
under  the  authority  of  the  general  govern- 
ment. 

The  result  was  that  not  only  private  par- 
ties, in  cases  arising  out  of  the  laws  of  the 
Congress,  but  the  United  States  themselves, 
were  obliged  to  resort  to  the  courts  of  the 
States  for  the  enforcement  of  their  rights. 
Many  cases  of  this  character  are  reported, 
some  even  antedating  the  Confederation. 
Respublica  v.  Sweers  (1779)  1  Dall.  (Pa.) 
41,  1  U.  S.  (L.  ed.)  29;  Respublica  v.  Powell 
(1780)  1  Dall.  (Pa.)  47,  1  U.  S.  (L.  ed.)  31; 
Respublica  v.  De  Longchamps  (1784)  1  Dall. 
(Pa.)  Ill,  1  U.  S.  (L.  ed.)  59.  Even  trea84Mi 
was  punished  in  state  courts  and  under  state 
laws.  See  cases  of  Holder,  Malln,  Carlisle 
and  Roberts  (1778)  1  Dall.  (Pa.)  33-59,  1 
U.  S.  (L.  ed.)  25,  26,  27. 

Before  the  Revolution,  courts  of  admiraltr 
jurisdiction  were  a  part  of  the  judicial  sys- 
tems of  the  several  Colonies.  [233]  Waring 
V.  Clarke,  6  How.  441,  464-456,  12  U.  S.  (L.. 
ed.)  220,  233?  Benedict  on  Admiralty,  §§  llg- 
166.  Upon  the  outbreak  of  the  War  ques- 
tions of  prize  law  became  acute,  and  the 
colonial  Congress,  by  resolutions  of  November 
25,  1775,  passed  in  the  exercise  of  the  war 
power  (3  Dall.  54,  80)  made  appropriate 
recommendations  for  the  treatment  of  prizes 
of  war,  but  remitted  the  jurisdiction  over 
such  questions  to  the  courte  of  the  several 
Colonies,  reserving  to  itself  only  appellate 
authority.  This  system  continued  until  the 
year  1780  (after  the  submission  of  the  Arti- 
cles of  Confederation,  but  before  their  final 
ratification),  when  the  Congress  established 
a  court  for  the  hearing  of  appeals  from  the 
state  courts  of  admiralty  in  cases  of  capture. 
The  opinions  of  this  court  are  reported  in  2 
Dall.  1-42,  and  numerous  cases  decided  with- 
out opinion,  as  well  as  some  of  those  decided 
by  committees  of  the  Congress  prior  to  the 
establishment  of  the  court,  are  referred  to 
in  the  late  Bancroft  Davis'  "Federal  Courts 
Before  the  Constitution,"  131  U.  S.  Appendix, 
xix-xlix.  The  weak  point  of  this  system  was 
the  want  of  power  in  the  central  government 
to  enforce  the  judgment  of  the  appellate  tri- 
bunal when  it  chanced  to  reverse  the  decree 
of  a  state  court.  There  were  some  curious 
cases  of  conflicting  jurisdiction,  illustrated  by 
Doane  v.  Penhallow  (1787)  1  Dall.  (Pa.) 
218,  221,  1  U.  S.  (L.  ed.)  108,  109;  Penhal- 
low V.  Doane   (1795)   3  Dall.  54,  79,  8«,  19 
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Fed.  Caa.  No.  10,926,  1  U.  S.  (L.  ed.)  607, 
618,  621;  and  U.  S.  v.  Petera  (1809)  6 
Cranch  115,  136,  137,  3  U.  S.  (L.  ed.)  53,  69. 

It  was  under  the  inflYience  of  numerous  ex- 
periences of  the  inefficiency  of  a  general  gor- 
emment  unendowed  with  judicial  authority 
that  the  Constitutional  Convention  assembled 
in  the  year  1787.  The  fundamental  need,  to 
which  the  Convention  addressed  itself  in 
framing  the  judiciary  article,  was  to  set  up 
a  judicial  power  covering  all  subjects  of  na- 
tional concern.  There  was  no  greater  need 
to  establish  jurisdiction  over  admiralty  and 
maritime  causes  than  over  controversies  aris- 
ing under  the  Constitution  and  laws  of  the 
Union.  There  was  no  purpose  to  [234]  estab- 
lish a  system  of  substantive  law  in  any  of 
the  several  classes  of  cases  included  within 
the  grant  of  judicial  power.  The  language 
employed  makes  it  plain  that,  with  the  few 
express  exceptions  already  noted  (treason, 
etc.)  the  rules  of  decision  were  to  be  sought 
elsewhere.  The  entire  absence  of  a  purpose 
to  establish  a  maritime  code  is  manifest  not 
only  from  the  omission  of  any  reference  to 
the  laws  of  Oleron,  the  laws  of  Wisbuy,  or 
any  other  of  the  maritime  codes  recognized 
by  the  nations  of  Europe,  but  further  from 
the  fact  that  the  Colonies  differed  among 
themselves  as  to  maritime  law  and  admiralty 
practice,  and  that  their  system  in  general 
differed  from  that  which  was  administered  in 
England.  The  evident  purpose,  in  this  as  in 
the  other  classes  of  controversy,  was  that  the 
courts  of  admiralty  should  administer  justice 
according  to  the  previous  course  and  practice 
of  such  courts  in  the  Colonies,  just  as  the 
courts  of  common-law  and  equity  jurisdiction 
were  to  proceed  according  to  the  several  sys- 
tems of  substantive  law  appropriate  to  courts 
of  their  respective  kinds;  subject,  of  course, 
to  the  power  of  Congress  to  change  the  rules 
of  law  respecting  matters  lying  within  its 
appropriate  sphere  of  action. 

Undoubtedly  the  framers  of  the  Constitu- 
tion were  advised  of  the  ancient  controversy 
in  England  between  the  common-law  courts 
and  the  courts  of  admiralty  respecting  the 
extent  of  the  jurisdiction  of  the  latter.  They 
were  aware  of  the  dual  function  of  the  ad- 
miralty courts  as  courts  of  instance  and  as 
prize  courts,  and  of  the  established  rule  that 
in  civil  causes  the  jurisdiction  of  the  instance 
court  Was  concurrent  with  that  of  the  courts 
of  common  law.  They  must  have  known  that, 
whatever  question  had  existed  as  to  the  ter- 
ritorial limits  of  the  jurisdiction  of  the  ad- 
miralty, it  never  had  been  questioned  that  in 
suits  for  mariners'  wages  and  suits  upon  poli- 
eies  of  marine  insurance,  and  in  other  actions 
e»  contractu  having  a  maritime  character, 
and  also  in  actions  of  tort  [235]  arising  upon 
the  sea,  the  courts  of  common  law  exercised, 
and  long  had  exercised,  concurrent  jtirisdic- 


tion.  Whatever  early  doubts  may  have  ex- 
isted had  been  based  not  upon  any  inherent 
incapacity  of  the  common-law  courts  to  deal 
with  the  subject  matters,  but  upon  the  an- 
cient theory  of  the  venue,  and  disappeared 
with  the  recognition  of  the  fictitious  venue. 

The  grant  of  judicial  power  in  cases  of  ad- 
miralty and  maritime  jurisdiction  never  has 
been  construed  as  excluding  the  jurisdiction 
of  the  courts  of  common  law  over  civil  causes 
that  before  the  Constitution  were  subject  to 
the  concurrent  jurisdiction  of  the  courts  of 
admiralty  and  the  common-law  courts.  The 
First  Congress  did  not  so  construe  it,  as  the 
saving  clause  in  the  Judiciary  Act  conclusive- 
ly shows.  And,  assuming  that  the  States,  in 
the  absence  of  legislation  by  Congress,  would 
be  without  power  over  the  subject  matter, 
this  saving  clause,  still  maintained  upon  the 
statute  book,  is  a  sufficient  grant  of  power. 
Jurisdiction  in  prize  cases,  as  has  been  shown, 
springs  out  of  the  possession  of  a  prize  of 
war.  Civil  proceedings  in  rem,  to  be  men- 
tioned hereafter,  are  based  upon  the  maritime 
lien,  where  possession  in  the  claimant  is  nei- 
ther necessary  nor  usual  as  is  the  case  with 
common-law  liens.  With  these  exceptions, 
both  resting  upon  grounds  peculiar  to  the 
forum  of  the  admiralty,  concurrent  jurisdic- 
tion of  the  courts  of  common  law  in  civil 
cases  of  maritime  origin  always  has  been  rec- 
ognized by  this  court.  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  344, 
390,  12  U.  S.  (L.  ed.)  465,  485;  The  Genesee 
Chief  V.  Fitzhugh,  12  How.  443,  458,  13  U. 
S.  (L.  ed.)  1058,  1066;  The  Belfast,  7  Wall. 
624,  644-645,  19  U.  S.  (L.  ed.)  266,  272 j 
New  England  Mut.  Marine  Ins.  Co.  v,  Dun- 
ham, 11  Wall.  1,  32,  20  U.  S.  (L.  ed.)  90, 
100;  Leon  v.  Galceran,  11  Wall.  186,  187- 
188,  20  U.  S.  (L.  ed.)  74,  75;  American 
Steamboat  Co.  v.  Chase,  16  Wall.  522,  533, 
21  U.  S.  (L.  ed.)  369;  Schoonmaker  v.  Gil- 
more,  102  U.  S.  118,  26  U.  S.  (L.  ed.)  95; 
Manchester  v.  Massachusetts,  139  U.  S.  240, 
262,  n  S.  Ct.  669,  36  U.  8.  (L.  ed.)  159,  166. 

Nor  is  the  reservation  of  a  common-law 
remedy  limited  to  such  causes  of  action  as 
were  known  to  the  common  law  [236]  at  the 
time  of  the  passage  of  the  Judiciary  Act.  It 
includes  statutory  changes.  American  Steam- 
boat Co.  V,  Chase,  16  Wall.  522,  533,  534, 
21  U.  S.  (L.  ed.)  369,  372;  Knapp,  etc.  Co. 
V.  McCaffrey,  177  U.  S.  638,  644,  20  S.  Ct. 
824,  44  U.  S.  (L.  ed.)  921.  Those  remedies 
which  were  held  not  to  be  common-law  reme- 
dies, within  the  saving  clause,  in  The  Moses 
Taylor,  4  Wall.  411,  427,  431,  18  U.  S.  {U 
ed.)  397,  401,  402;  The  Hine  v.  Trevor,  4 
Wall.  555,  571,  572,  18  U.  S.  (L.  ed.)  451, 
456;  The  Belfast,  7  Wall.  624,  644,  19  U.  S. 
(L.  ed.)  266,  272;  American  Steamboat  Co. 
V.  Chase,  16  Wall.  522,  533,  21  U.  S.  (L.  ed.) 
369,  372;  and  The  Glide,  167  U.  S.  606,  623, 
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17  S.  Ot.  930,  42  U.  S.  (L.  ed.)  296,  302, 
provided  for  imposing  a  lien  on  the  ship  by 
proceedings  in  the  nature  of  admiralty  proc- 
ess in  rem,  and  it  waa  for  this  reason  only 
that  they  were  held  to  trench  upon  the  exclu- 
sive admiralty  jurisdiction  of  the  courts  of 
the  United  States.  The  distinction  was  no- 
ticed in  Leon  v.  Galceran,  11  Wall.  185,  189, 
20  U.  S.  (L.  ed.)  74,  76,  and  again  in  Knapp, 
etc.  Co.  V.  McCaflfrey,  177  U.  S.  638,  642,  20 
S.  Ct.  824,  44  U.  S.  (L.  ed.)  921,  924.  In  the 
latter  case  it  was  pointed  out  (p.  644)  that 
the  reservation  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
it,  was  not  confined  to  common-law  actions 
but  included  remedies  without  action,  such 
as  a  distress  for  rent  or  for  the  trespass  of 
cattle;  a  bailee's  remedy  by  detaining  per- 
sonal property  until  paid  for  work  done  upon 
it  or  for  expenses  incurred  in  keeping  it;  the 
lien  of  an  innkeeper  upon  the  goods  of  his 
guests,  and  that  of  a  carrier  upon  things  car- 
ried; the  remedy  of  a  nuisance  by  abatement, 
and  others.  The  most  recent  definition  of  the 
rule  laid  down  in  The  Hine  v.  Trevor  and 
other  cases  of  that  class  is  in  Rounds  t. 
Cloverport  Foundry,  etc.  Co.  237  U.  S.  303, 
36  S.  Ct.  596,  69  U.  S.  (L.  ed.)  966. 

I  have  endeavored  to  show,  from  a  consid- 
eration of  the  phraseology  of  the  constitu* 
tional  grant  of  jurisdiction  and  the  act  of  the 
First  Congress  passed  to  give  effect  to  it, 
from  the  history  in  the  light  of  which  the 
language  of  those  instruments  is  to  be  inter- 
preted, and  from  the  uniform  course  of  deci- 
sion in  this  court  from  the  earliest  time  until 
the  present,  these  propositions:  First,  that 
the  grant  of  jurisdiction  to  the  admiralty 
was  not  intended  to  be  exclusive  [237]  of  th« 
concurrent  jurisdiction  of  the  common-law 
courts  theretofore  recognized;  and,  secondly, 
that  neither  the  Constitution  nor  the  Judi- 
ciary Act  was  intended  to  prescribe  a  system 
of  substantive  law  to  govern  the  several 
courts  in  the  exercise  of  their  jurisdiction, 
much  less  to  make  the  rules  of  decision, 
prevalent  in  any  one  court,  obligatory  upon 
others,  exercising  a  distinct  jurisdiction,  or 
binding  upon  the  courts  of  the  States  when 
acting  within  the  bounds  of  their  respective 
jurisdictions.  In  fact,  while  courts  of  ad- 
miralty undoubtedly  were  expected  to  admin- 
ister justice  according  to  the  law  of  nations 
and  the  customs  of  the  sea,  they  were  left  at 
liberty  to  lay  hold  of  common-law  principles 
where  these  were  suitable  to  their  purpose, 
and  even  of  applicable  state  statutes,  just 
as  courts  of  common  law  were  at  liberty  to 
adopt  the  rules  of  maritime  law  as  guides  in 
the  proper  performance  of  their  duties.  This 
eclectic  method  had  been  practiced  by  the 
courts  of  each  jurisdiction  prior  to  th«  Con- 
stitution, and  there  is  nothing  in  that  instru- 
ment to  constrain  than  to  abandom  it. 


The  decisions  of  this  court  show  that  the 
courts  of  admiralty  in  many  matters  are 
bound  by  local  law.  The  doubt  expressed  by 
Mr.  Justice  Bradley  in  Butler  v.  Boston,  etc. 
Steamship  Co.  130  U.  8.  527,  658,  9  S.  Ct 
612,  32  U.  S.  {L.  ed.)  1017,  1025,  as  to 
Whether  a  state  law  could  have  f(Mroe  to  create 
a  liability  in  a  maritime  case  at  all,  was  laid 
aside  in  The  Corsair,  145  U.  S.  335,  12  S.  Ct. 
949,  36  U.  S.  (L.  ed.)  727,  and  definitely  set 
at  rest  in  The  Hamilton,  207  U.  8.  398,  404, 
26  S.  Ct.  133,  62  U.  S.  (L.  ed.)  264,  270. 
The  fact  is  that,  long  before  Butler  y.  Bos- 
ton, etc.  Steamship  Co.,  it  had  been  recog- 
nized that  state  laws  might  not  merely  create 
a  liability  in  a  maritime  case,  but  impose  a 
duty  upon  the  admiralty  courts  of  the  United 
States  to  enforce  such  liability.  Thus,  while 
it  was  recognized  that  by  the  general  mari- 
time law  a  foreign  ship,  or  a  ship  in  a  port 
of  a  State  to  which  she  did  not  belong,  waa 
subject  to  a  suit  in  rem,  in  the  admiralty  for 
repairs  or  necessaries,  the  case  of  a  ship  in 
a  [238]  port  of  her  home  State  was  governed 
by  the  municipal  law  of  the  State,  and  no 
lien  for  repairs  or  necessaries  would  be  im- 
plied unless  recognized  by  that  law.  The 
General  Smith  (1819)  4  Wheat.  438,  443,  4 
U.  S.  (li.  ed.)  609,  611;  The  Lottawanna, 
21  Wall.  558,  571,  578,  22  U.  8.  (L.  ed.)  654. 
Conversely,  it  was  held  in  the  case  of  Peyroux 
▼.  Howard  (1833)  7  Pet.  324,  341,  8  U.  S. 
(L.  ed.)  700,  707,  that  a  libel  in  rem  in  the 
admiralty  might  be  maintained  against  a  ves- 
sel for  repairs  done  in  her  home  port  where 
a  local  statute  eave  a  lien  in  such  a  case. 
To  tike  same  effect.  The  J.  E.  Rnmbell,  148 
U.  8.  1,  12,  13  S.  Ct.  498,  37  U.  S.  (L.  ed.) 
345,  347.  As  elsewhere  pointed  out  herein, 
where  a  state  statute  conferred  a  lien  opera- 
tive strictly  in  rem,  it  was  nniformly  held 
not  enforceable  in  the  state  courts,  but  <mly 
because  it  trendied  upon  the  peculiar  juris- 
diction of  the  admiralty,  and  therefore  was 
not  a  "common-law  remedy^'  within  the  sav- 
ing clause  of  the  Judiciary  Act  of  1789.  The 
Moses  Taylor,  4  Wall.  411,  427,  431,  18  U.  8. 
(L.  ed.)  397,  401,  402;  The  Hine  v,  Trevor, 
4  Wall.  555,  571,  572,  18  U.  8.  (L.  ed.)  456; 
The  Belfast,  7  Wall.  624,  644,  19  U.  8.  (L. 
ed.)  266,  272;  American  Steamboat  Co.  r. 
Chase,  16  Wall.  522,  533,  21  U.  8.  <L.  ed.) 
369,  872;  The  Glide,  167  U.  8.  606,  623,  17 
6.  Ct.  930,  42  U.  8.  (L.  ed.)  290,  302. 

Under  these  decisions,  and  others  to  the 
same  effect,  the  substanee  of  the  matter  is 
that  a  State  may,  by  statute,  create  a  right 
to  a  lien  upon  a  domestic  vessel,  in  the  na- 
ture of  a  maritime  lien,  which  may  be  en- 
forced in  admiralty  in  the  courts  of  the 
United  States;  but  a  State  may  not  confer 
upon  its  own  courts  jurisdiction  to  enforce 
such  a  lien,  because  the  federal  jurisdiction 
in  admiralty  is  exclusive.    Th?  J.  E.  Rnmbell, 
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148  U.  S.  1,  12,  13  S.  Ct.  498,  8Z  U.  B. 
{Jm  ed.)  345,  347,  and  cases  cited.  But  a 
lien  imposed  not  upon  the  rem  but  upon  de- 
fendant's interest  in  the  rea  may  be  made 
enforceable  in  the  state  courts.  Eounds  v. 
Cloverport  Foundry,  etc.  Co.  237  U.  8.  303, 
307,  35  S.  Ct  696,  59  U.  a  (L.  ed.)  966, 
and  cases  cited. 

The  Koanoke,  189  U.  8,  185,  194,  198,  23 
a  Ct  491,  47  U.  S.  (L.  ed.)  770,  774,  while 
approving  The  General  Smith,  Peyroux  t, 
Howard,  The  Lottawauna,  and  The  J.  £• 
Rumbell,  supra,  gave  a  negative  answer  to 
the  very  different  question  whether  a  State 
could,  without  encroaching  upon  the  federal 
jurisdiction,  create  a  lien  [239]  against  for- 
eign vessels  to  be  enforced  in  the  courts  of 
the  United  States. 

In  the  present  case  there  is  no  question  oi 
lien,  and,  I  repeat,  no  question  concerning 
the  jurisdiction  of  the  state  court;  the  cru* 
cial  inquiry  is,  to  what  law  was  it  bound  to 
conform  in  rendering  its  decision?    Or,  rather, 
the  question  is  the  narrower  one:     Do  the 
Constitution  and  laws  of  the  United  States 
prevent  a  state  court  of  common  law  from 
applying  the  state  statutes  in  an  action  %% 
personam  arising  upon  navigable  water  with* 
in  the  State,  there  being  no  act  of  Congress 
applicable  to  the  controversy?    I  confess  that 
until  this  case  and  kindred  caaes  submitted 
at  the  same  time  were  brought  here,  I  never 
had  supposed  that  it  was  open  to  the  least 
doubt  that  the  reservation  to  suitors  of  the 
right  of  a  common-law  remedy  had  the  effect 
of  reserving  at  the  same  time  the  right  to 
have  their  common-law  actions  determined  ac- 
cording to  the  rules  of  the  common  law,  or 
state  statutes  modifying  those  rules.     This 
eourt  repeatedly  has  so  declared,  at  the  same 
time  recognizing  fully  that  the  point  involves 
the  question  of  state  power.     In   U.  8.  ▼. 
Bevans,  3  Wheat  336,  388,  4  U.  8.  (L.  ed.) 
404,  the  court,  by  Mr.  Chief  Justice  Marshall, 
iaid:     "Can  the  cession  of  all  eases  of  ad- 
miralty  and  maritime  jurisdiction   be  con- 
strued into  a  eeesion  of  the  waters  on  which 
those  cases  may  arise?    This  is  a  question  on 
which  the  court  is  incapable  of   feeling  a 
doubt.    The  article  which  describes  the  judi- 
cial power  of  tke  United  States  is  not  in- 
tended for  the  cession  ol  territory,  or  of  gen- 
eral jurisdiction.    It  is  obviously  designed  for 
other  purposes.     ...     In  describjsg  the 
judicial  power,  the  framers  of  our  Constitu- 
tion had  not  in  view  any  cession  of  territory, 
or,  which  is  essentially  the  same,  of  general 
jurisdiction.    It  is  not  questioned  that  what- 
ever may  be  necessary  to  the  full  and  unlim- 
ited exercise  of  admirally  and  maritime  juris- 
diction, is  in  the  government  of  the  Union. 
Congress  may  pass  all  laws  which  are  neces- 
Bcury  and  proper  for  giving  [240]  the  most 
complete  effect  to  this  power.    Still,  the  gen- 
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eral  jitrisdiotlo&  over  the  place,  subject  to 
this  grant  of  power,  adheres  to  the  territory, 
as  a  portion  of  the  sovereignty  not  yet  given 
away."  In  American  Steamboat  Co.  v.  Chase, 
supra,  the  court,  by  Mr.  Justice  Clifford,  said 
(p.  534):  "State  statutes,  if  applicable  to 
the  case,  constitute  the  rules  of  decision  in 
common-law  actiohs,  in  the  Circuit  Courts  as 
well  as  in  the  State  courts." 

In  Atlee  v.  Northwestern  Union  Packet  Co. 
21  WalL  389,  395,  396,  22  U.  S.  (L.  ed.)  619, 
621,  the  court,  by  Mr.  Justice  Miller,  said: 
"The  plaintiff  has  elected  to  bring  his  suit  in 
an  admiralty  court,  which  has  jurisdiction  of 
the  case,  notwithstanding  the  concurrent 
right  to  sue  at  law.  In  this  court  the  course 
of  proceeding  is  in  many  respects  different 
and  the  rules  of  decision  are  different  .  .  . 
An  important  difference  as  regards  this  case 
is  the  rule  for  estimating  the  damages.  In 
the  common-law  court  the  defendant  must 
pay  all  the  damages  or  none.  If  there  has 
been  on  the  part  of  plaintiffs  such  careless- 
ness or  want  of  skill  as  the  common  law 
woald  esteem  to  be  contributory  negligence, 
they  can  recover  nothing.  By  the  rule  of  the 
admiralty  court,  where  there  has  been  such 
eontributory  negligence,  or  in  other  words, 
when  both  have  been  in- fault,  the  entire  dam- 
ages resulting  from  the  collision  must  be 
equaJHy  divided  between  the  parties.  .  .  . 
Each  oourt  has  its  own  set  of  rules  for  deter- 
mining these  questions,  which  may  be  in  some 
respects  the  same,  but  in  others  vary  mate- 
rially." And  see  The  Max  Morris,  137  U.  8. 
1,  10,  11  8.  Ct  29,  34  U.  8.  (Ir.  ed.)  686, 
588;  Belden  v.  Chase,  150  U.  8.  674,  691,  14 
8.  Ct  264,  37  U.  8.  (L.  ed.)  1218,  1224; 
Benedict  Adm.  §  201. 

In  the  prevailing  opinion,  great  stress  is 
laid  upon  certain  expressions  quoted  from 
The  Lottawanna)  21  Wall.  558,  574,  22  U.  8. 
(L.  ed.)  654,  662,  but  it  seems  to  me  they 
have  been  uiisiuderstood,  becansS  read  with- 
out regard  to  context  and  subject  matter. 
That  was  an  admiralty  appeal,  and  involved 
the  question  whether  by  the  general  mari- 
time law,  as  accepted  in  the  United  States, 
there  was  an  implied  lien  for  necessaries 
[241  ]  furnished  to  a  vessel  in  her  home  port, 
where  no  such  lien  was  recognised  by  the 
municipal  law  of  the  State.  In  the  course 
el  the  discu8Si<m,  the  court,  by  Mr.  Justice 
Bradley,  said:  ''Tliat  we  have  a  maritime 
law  of  our  own,  operative  throughout  the 
United  States,  cannot  be  doubted.  The  gen- 
eral system  of  maritime  law  which  was  fa- 
miliar to  the  lawyers  and  statesmen  of  the 
country  when  the  Constitution  was  adopted, 
was  most  certainly  intended  and  referred  to 
when  it  was  declared  in  that  instrument  that 
the  judicial  power  of  the  United  States  shall 
extend  'to  all  cases  of  admiralty  and  mari- 
time jurisdiction.'    But  by  what  criterion  are 
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we  to  ascertain  the  precise  limits  of  the  law 
thus  adopted?  The  Oanatiiuiion  does  not  de- 
fine  it.  It  does  not  declare  whether  it  was 
intended  to  embrace  the  entire  maritime  law 
as  expounded  in  the  treatises,  or  only  the 
limited  and  restricted  system  which  was  re- 
ceived in  England,  or  lastly,  such  modifica- 
tion of  both  of  these  as  was  accepted  and 
recognized  as  law  in  this  country.  Nor  does 
the  Constitution  attempt  to  draw  the  hound- 
ary  line  between  maritime  law  and  local  law; 
nor  does  it  lay  down  any  criterion  for  ascer- 
taining that  boundary.  It  assumes  that  the 
meaning  of  the  phrase  'admiralty  and  mari- 
time jurisdiction'  is  well  understood.  It 
treats  this  matter  as  it  does  the  cognate  ones 
of  common  law  and  equity,  when  it  speaks  of 
'cases  in  law  and  equity,*  or  of  'suits  at  com- 
mon law,'  without  defining  those  terms,  as- 
suming them  to  be  knoum  and  understood" 

In  this  language  there  is  the  clearest  recog- 
nition that  the  Constitution,  in  establishing 
and  distributing  the  judicial  power,  did  not 
intend  to  define  substantive  law,  or  to  make 
the  rules  of  decision  in  one  jurisdiction  bind- 
ing proprio  vigore  in  tribunals  exercising  an- 
other jurisdiction.  The  courts  of  common 
law  were  to  administer  justice  according  to 
the  common  law,  the  courts  of  equity  accord- 
ing to  the  principles  of  equity,  and  the  courts 
of  admiralty  and  maritime  jurisdiction  ac- 
cording to  the  maritime  law.  [242]  The  ex- 
pression on  page  375  respecting  the  uniform 
operation  of  the  maritime  law  was  predi- 
cated only  of  the  operation  of  that  law  as 
administered  in  the  courts  of  admiralty,  for 
it  is  not  to  be  believed  that  there  was  any 
purpose  to  overrule  Atlee  v.  Northwestern 
Union  Packet  Co.  21  Wall.  389,  395,  22  U.  S. 
(L.  ed.)  619,  621,  decided  at  the  same  term 
and  only  about  two  months  before  The  Lotta- 
wanna  by  a  unanimous  court  including  Mr. 
Justice  Bradley  himself,  in  which  it  was  held 
that  where  there  was  concurrent  jurisdiction 
in  the  courts  of  common  law  and  the  courts 
of  admiralty  each  court  was  at  liberty  to 
adopt  its  own  rules  of  decision.  Moreover, 
the  principal  question  at  issue  in  The  Lotta- 
wanna  was  whether  the  case  of  The  General 
Smith,  4  Wheat.  438,  4  U.  S.  (L.  ed.)  609, 
should  be  overruled,  in  which  it  had  been  held 
tiiat,  in  the  absence  of  state  legislation  im- 
posing the  lien,  a  ship  was  not  subject  to  a 
libel  ion  rem  in  the  admiralty  for  repairs  fur- 
nished in  her  home  port.  The  general  expres- 
sions referred  to  relate  to  that  state  of  the 
law — the  absence  of  state  legislation,  as  well 
as  of  legislation  by  Congress — and  upon  this 
the  decision  in  The  General  Smith  was  up* 
held  (p.  678).  But  in  proceeding  to  discuss 
the  subordinate  question  whether  there  was 
a  lien  under  the  state  statute,  it  was  held 
(p.  579) :  "It  seems  to  be  settled  in  our 
jurisprudence  that  so  long  as  Congress  does 


not  in^rpose  to  regulate  the  subject,  the 
rights  of  material-men  furnishing  necessaries 
to  a  vessel  in  her  home  port  may  be  regu- 
lated in  each  State  by  State  legislation.** 
And  again  (p.  681) :  "Whatever  may  have 
been  the  origin  of  the  practice,  and  whether 
or  not  it  was  based  on  the  soundest  princi- 
ples, it  became  firmly  settled,  and  it  is  now 
too  late  to  question  its  validity.  ...  It 
would  undoubtedly  be  far  more  satisfactory 
to  have  a  uniform  law  regulating  such  liens, 
but  until  such  a  law  be  adopted  (supposing 
Congress  to  have  the  power)  the  authority  of 
the  States  to  legislate  on  the  subject  seems 
to  be  conceded  by  the  uniform  course  of  deci- 
sions." 

[243]  Again,  in  Workman  v.  New  York 
City,  179  U.  S.  552,  21  S.  Ct.  212,  45  U.  S. 
(L.  ed.)  314,  which,  like  The  Lottawanna, 
was  a  proceeding  in  admiralty,  the  court,  in 
quoting  the  declarations  contained  in  that 
case  respecting  the  general  operation  of  the 
maritime  law  throughout  the  navigable  wa- 
ters of  the  United  States,  was  dealing  only 
with  its  application  in  the  courts  of  admi- 
ralty. This  is  plain  from  what  was  said  as 
a  preface  to  the  discussion  (p.  557):  ^n 
examining  the  first  question,  that  is,  whether 
the  local  law  of  New  York  must  prevail, 
though  in  conflict  with  the  maritime  law,  it 
must  be  borne  in  mind  that  the  issue  is  not 
— as  was  the  case  in  Detroit  t.  Osborne 
(1890)  135  U.  S.  492,  10  S.  Ct.  1012,  34 
U.  S.  (L.  ed.)  260 — ^whether  the  local  Uiw 
governs  as  to  a  controversy  arising  in  the 
courts  of  common  law  or  of  equity  of  the 
United  States,  but  does  the  local  law,  if  in 
conflict  with  the  maritime  law,  control  a 
court  of  admiralty  of  the  United  States  in 
the  administration  of  maritime  rights  and 
duties,  although  judicial  power  with  respect 
to  such  subjects  has  been  expressly  conferred 
by  the  Constitution  (Art.  HI,  sec.  2)  upon 
the  courts  of  the  United  States." 

In  the  argument  of  the  present  case  and 
companion  cases,  emphasis  was  laid  upon  the 
importance  of  uniformity  in  applying  and  en- 
forcing the  rules  of  admiralty  and  maritime 
law,  because  oi  their  effect  upon  interstate 
and  foreign  commerce.  This,  in  my  judg- 
ment, is  a  matter  to  be  determined  by  Con- 
gress. Concurrent  jurisdiction  and  optional 
remedies  in  courts  governed  by  different  sys- 
tems of  law  were  familiar  to  the  framers  of 
the  Constitution,  as  they  were  to  English- 
speaking  peoples  generally.  The  judicial 
clause*  itself  plainly  contemplated  a  jurisdic- 
tion concurrent  with  that  of  the  state  courts 
in  other  controversies.  In  such  a  case,  the 
option  of  choosing  the  jurisdiction  is  given 
primarily  for  ihe  benefit  of  suitors,  not  of 
defendants.  For  extending  it  to  defendants, 
removal  proceedings  are  the  appropriate 
means. 
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Certainly  there  is  .no  greater  need  for  luu- 
formity  of  [244]  adjudication  in  eases  such 
as  the  present  than  in  cases  arising  on  land 
and  affecting  the  liability  of  interstate  car- 
riers to  their  employees.    And,  although  the 
Constitution   contains   an   express  grant  to 
Congress  of  the  power  to  regulate  interstate 
and  forei^  commerce,  nevertheless,  until  Con- 
gress had  acted,  the  responsibility  of  inter- 
state carriers  to  their  employees  for  injuries 
arising  in  interstate  commerce  was  controlled 
by  the  laws  of  the  States.    This  was  because 
the  subject  was  within  the  police  power,  and 
the  divergent  exercise  of  that  power  by  the 
States  did  not  regulate,  but  only  incidentally 
aflected,  commerce  among  the  States.     Sher- 
lock  V.    Ailing,  93  U.  S.  99,  103,  23  U.   8. 
(L.  ed.)    819,  820;  In  re  Second  Employers' 
Liability   Cases,  223  U.  S.  1,  64,  32  S.  Ct. 
169,  66  U.  S.  (L.  ed.)  327,  347.    It  required 
an  act  of  Congress   (Act  of  April  22,  1908, 
c.    149,    35   Stat.   65)    to  impose  a  uniform 
measure   of  responsibility  upon  the  carriers 
in  such  eases.    So,  it  required  an  act  of  Con- 
gress  (the  so-called  Carmack  Amendment  to 
the  Hepburn  Act  of  June  29,  1906,  c.  3591, 
34  Stat.  584,  595)  to  impose  a  uniform  rule 
of  liability  upon  rail  carriers  for  losses  of 
merchandise  carried  in  interstate  commerce. 
Adams  Exp.  Co.  ▼.  Croninger,  226  U.  S.  491, 
604,  33  S.  Ct,  148,  57  U.  S.  (L.  ed.)  314,  319, 
44  L.R.A.  (N.S.)  257.    In  a  great  number  and 
variety  of  cases  state  laws  and  policies  inci- 
dentally affecting  interstate  carriers  in  their 
commercial  operations  have  been  sustained  by 
this  court,  in  the  absence  of  conflicting  legis- 
lation by  Congress.    Among  them  are :    Laws 
requiring"  locomotive  engineers  to  be  examined 
and  licensed  by  the  state  authorities,  Smith 
V.  Alabama,  124  U.  S.  465,  482,  8  S.  Ct.  564, 
31  U.  S.    (L.  ed.)    508,  514;  requiring  such 
engineers  to  be  examined  for  defective  eye- 
sight, Nashville,  etc.  H.  Co.  ▼.  Alabama,  128 
V.  8.  96,  100,  9  S.  Ct.  28,  32  U.  S.  (L.  ed.) 
352,  354;   requiring  telegraph  companies  to 
receive  dispatches  and  transmit  and  deliver 
them  diligently,  Western  Union  Tel.  Co.  v. 
James,  162  U.  S.  650,  16  8.  Ot.  934,  40  U.  S. 
(L.   ed.)    1105;    forbidding  the   running   of 
freight    trains    on    Sunday,    Hennington    v. 
Georgia,    163   U.    S.   299,    304,    308,    16    S. 
Ct.  1086,  41  U.  S.    (L.  ed.)    166,  169,  171; 
regulating  the  heating  of  passenger  cars,  New 
York,  New  Haven,  etc.  R.  Co.  v.  New  York, 
165  U.  S.  (245)  628,  37  S.  Ct.  418,  41  U.  S. 
(L.  ed.)  853;  prohibiting  a  railroad  company 
from    obtaining    by   contract   an   exemption 
from  the  liability  which  would  have  existed 
had  no  contract  been  made,  Chicago,  etc.  R. 
Co.  V.  Solan,  169  U.  S.  133,  136,  137,  18  S. 
Ct.  289,  42  U.  S.   (L.  ed.)   688,  692;  a  like 
result  arising  from  rules  of  law  enforced  in 
the  state  eourts  in  the  absence  of  statute, 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S.  477, 


488,  491,  24  8.  Ct.  182,  48  U.  S.  (L.  ed.)  268, 
272,  273 ;  statutes  prohibiting  the  transporta- 
tion of  diseased  cattle  in  interstate  eommerce, 
Missouri,  etc.  R.  Co.  v.  Haber,  169  U.  S.  613, 
630,  635,  18  S.  Ct.  488,  42  U.  S.  (L.  ed.) 
878,  884,  886;  Reid  v.  Colorado,  187  U.  8. 
137,  147,  151,  23  8.  Ct.  92,  47  U.  S.  (L.  ed.) 
108,  114,  116;  statutes  requiring  the  prompt 
settlement  of  claims  for  loss  or  damage  to 
freight,  applied  incidentally  to  interstate 
commerce,  Atlantic  Coast  Line  R.  Co.  v. 
Mazursky,  216  U.  8.  122,  30  S.  Ct.  378,  54 
U.  S.  (L.  ed.)  411;  even  since  the  passage  of 
the  Carmack  Amendment,  Missouri,  etc.  R. 
Co.  V.  Harris,  234  U.  S.  412,  417,  420,  34 
S.  Ct.  790,  58  U.  S.  (L.  ed.)  1377,  1381,  1383, 
L.R.A.1915E  942;  statutes  regulating  the 
character  of  headlights  used  on  locomotives 
employed  in  interstate  commerce,  Atlantic 
Coast  Line  R.  Co.  v.  Georgia,  234  U.  S.  280, 
34  S.  Ct.  829,  68  U.  8.  (L.  ed.)  1312;  Van- 
dalia  K  Co.  v.  Public  Service  Commission, 
242  U.  8.  255,  37  8.  Ct.  93.  All  these  cases 
affected  the  responsibility  of  interstate  car- 
riers. Until  now.  Congress  has  passed  no 
act  concerning  their  responsibility  for  per- 
sonal injuries  sustained  by  passengers  or 
strangers,  or  for  deaths  resulting  from  such 
injuries,  so  that  these  matters  still  remaii^ 
subject  to  the  regulation  of  the  several  States. 
We  have  held  recently  that  even  the  anti- 
pass  provision  of  the  Hepburn  Act  (34  Stat. 
584,  585,  c.  3591,  §  1,  4  Fed.  St.  Ann.  (2d  ed.) 
359)  does  not  deprive  a  party  who  accepts 
gratuitous  carriage  in  interstate  commerce 
with  the  consent  of  the  carrier,  in  actual  but 
unintentional  violation  of  the  prohibition  of 
the  act,  of  the  benefit  and  protection  of  the 
law  of  the  State  imposing  upon  the  carrier 
a  duty  to  care  for  his  safety;  Southern  Pac. 
Co.  V.  Schuyler,  227  U.  S.  601,  612,  33  S.  Ct. 
277,  57  U.  8.  (L.  ed.)  662,  669,  43  L.RA.. 
(N.S.)   901. 

In  the  very  realm  of  navigation,  the  au- 
thority of  the  States  to  establish  regulations 
effective  within  their  own  borders,  in  the  ab- 
sence of  exclusive  legislation  by  Congress, 
[246]  has  been  recognized  from  the  beginning 
of  our  government  under  the  Constitution. 
As  to  pilotage  regulations,  it  was  recognized 
by  the  First  Congress  (Act  of  August  7, 1789, 
c.  9,  §  4,  1  Stat.  53,  54;  Rev.  Stats.  §  4235 
(5  Fed.  St.  Ann.  747),  and  this  court,  in 
many  decisions,  has  sustained  local  regula- 
tions of  that  character.  Cooley  v.  Philadel- 
phia, 12  How.  299,  320,  13  U.  S.  (L.  ed.) 
996,  1005;  Pacific  Mail  Steamship  Co.  v. 
Joliffe,  2  Wall.  450,  459,  17  U.  8.  (L.  ed.) 
805,  808;  Ex  p.  McNeil,  13  Wall.  236,  241, 
20  U.  8.  (L.  ed.)  624,  626;  Wilson  v.  Mc- 
Namee,  102  U.  S.  572,  26  U.  8.  (L.  ed.)  234; 
Olsen  V.  Smith,  195  U.  8.  332,  341,  25  8.  Ct. 
62,  49  U.  S.  (L.  ed.)  224,  229;  Anderson  v. 
Pacific  Coast  Steamship  Co.  225  U.  8.  187, 
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195,  32  S.  Ct.  626,  66  U.  S.   (L.  ed.)   1047, 
1051. 

It  is  settled  that  a  State,  in  the  absence  of 
conflicting  legislation  by  Congress,  may  eon- 
struet  dams  and  bridges  across  navigable 
streams  within  its  limits,  notwithstanding  an 
interference  with  accustomed  navigation  may 
result.  Willson  v.  Black  Bird  Creek  Marsh 
Co.  2  Pet.  246,  262,  7  U.  S.  (L.  ed.)  412,  414; 
Oilman  v.  Philadelphia,  3  Wall.  713,  18  U.  S. 
(L.  ed.)  96;  Pound  v.  Turck,  95  U.  S.  459, 
24  U.  S.  (L.  ed.)  525;  Escanaba,  etc.  Transp. 
Co.  V.  Chicago,  107  U.  S.  678,  683,  2  S.  Ct. 
185,  27  U.  S.  (L.  ed.)  442,  445;  Cardwell  v. 
American  Bridge  Co.  113  U.  S.  205,  208,  5 
S.  Ct.  423,  28  U.  S.  (L.  ed.)  969,  960;  Hamil- 
ton V.  Vicksburg,  etc.  R.  Co.  119  U.  S.  280, 
7  S.  Ct.  206,  30  U.  S.  (L.  cd.)  393;  Willa- 
mette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1, 
8,  8  S.  Ct.  811,  31  U.  S.  (L.  ed.)  629,  632; 
Lake  Shore,  etc.  R.  Co.  v.  Ohio,  165  U.  S. 
366,  17  S.  Ct.  357,  41  U.  S.  (L.  ed.)  747; 
Manigault  v.  Springs,  199  U.  S.  473,  478,  26 
S.  Ct.  127,  60  U.  S.  (L.  ed.)  274,  278. 

So,  as  to  harbor  improvements,  Mobile 
County  V.  Kimball,  102  U.  S.  691,  697,  26 
U.  S.  (L.  ed.)  238,  240;  improvements  and 
obstructions  to  navigation,  Huse  v.  Glover, 
J19  U.  S.  643,  548,  7  S.  Ct.  313,  30  U.  8. 
(L.  ed.)  487,  490;  Leovy  v.  U.  S.  177  U.  S. 
621,  626,  20  S.  Ct.  797,  44  U.  S.  (L.  ed.) 
914,  917;  Cummings  v.  Chicago,  188  U.  S, 
410,  427,  23  S.  Ct.  472,  47  U.  S.  (L.  ed.) 
626,  630;  inspection  and  quarantine  laws, 
Gibbons  v.  Ogden,  9  Wheat.  1,  203,  6  U.  S. 
(L.  ed.)  23,  72;  wharfage  charges,  Keokuk 
Northern  Itine  Packet  Co.  v.  Keokuk,  95  U. 
S.  80,  24  U.  S.  (L.  ed.)  377;  Cincinnati,  etc. 
Packet  Co.  v.  Catlettsburg,  106  U.  S*  669, 
663,  26  U.  S.  (L.  ed.)  1169,  1171;  Parkers- 
burg,  etc.  Transp.  Co.  v.  Parkersburg,  107 
U.  S.  691,  702,  2  S.  Ct.  732,  27  U.  S.  (L.  ed.) 
684,  689;  Ouachita  Packet  Co.  v.  Aiken,  121 
U.  S.  444,  447,  7  S.  Ct.  907,  30  U.  S.  (L.  ed.) 
076,  978;  tolls  for  the  use  of  an  improved 
waterway,  Sands  v.  Manistee  River  Imp.  Co. 
123  U.  S.  288,  296,  8  S.  Ct.  113,  31  U.  8. 
(L.  ed.)  149,  161. 

So,  of  provisions  fixing  the  tolls  for  trana* 
portation  upon  an  interstate  ferry.  Port  Rich- 
mond, etc.  Ferry  Co.  ▼.  Board  of  Chosen  Free* 
holders,  234  U.  S.  317,  331,  34  S.  Ct.  821, 
68  U.  S.  (L.  ed.)  1330,  1336;  or  upon  vessels 
plying  between  [247]  two  ports  located  with* 
in  the  same  State,  Wilmington  Transp.  Co. 
V.  California  R.  Commission,  236  U.  S.  161, 
166,  36  8.  Ct.  276,  59  U.  S.  (L.  ed.)  508,  517. 

In  each  of  these  cases,  except  the  last, 
which  related  to  intrastate  transport,  the 
state  regulation  had  an  incidental  effect  upon 
the  very  conduct  of  navigation  in  interstate 
or  foreign  commerce.  If  in  such  cases  the 
States  possess  the  power  of  regulation  in  the 
absence  of  inconsistent  action  by  Congress, 
much  more  clearly  do  they  possess  that  power 


vchere  C<nigreB8  is  sileiit,  with  respect  to  a 
liability  which  arises  but  casually,  through 
the  accidental  injury  or  death  of  an  employee 
engaged  in  a  maritime  occupation. 

Indeed,  with  respect  to  injuries  that  result 
in  death,  it  already  is  settled  that  although 
the  general  maritime  law,  like  the  common 
law,  afforded  no  civil  remedy  for  death  by 
wrongful  act  (The  Harrisburg,  119  U.  S.  199, 
7  S.  Ct.  140,  30  U.  S.  (L.  ed.)  358;  The 
Alaska,  130  U.  S.  201,  209,  9  S.  Ct  461,  32 
U.  S.  (L.  ed.)  923,  926),  yet  a  right  of  action 
created  by  statute  is  enforceable  in  a  state 
court  although  the  tort  was  committed  upon 
navigable  water  (American  Steamboat  Co.  v. 
Chase,  16  Wall.  522,  633,  21  U.  S.  (L.  ed.) 
369 ;  Sherlock  v.  Ailing,  93  U.  S.  99,  104,  23 
U.  S.  (L.  ed.)  819,  821),  and  the  liability 
arising  out  of  a  state  statute  in  such  a  case 
will  i>e  recognized  and  enforced  in  the  ad- 
miralty (The  Hamilton,  207  U.  S.  398,  28 
8.  Ct.  133,  62  U.  6.  (L.  ed.)  264),  although 
not  by  proceeding  in  rem  unless  the  statute 
expressly  creates  a  lien  (The  Corsair,  145 
U.  8.  335,  347,  12  S.  Ct.  949,  36  U.  S.  (X. 
ed.)  727,  731). 

In  Sherlock  v.  Ailing,  supra,  which  was  an 
action  in  a  state  court  and  based  upon  a  state 
statute  to  recover  damages  for  a  death  by 
wrongful  act  occurring  in  interstate  naviga- 
tion, it  was  contended  that  the  statute  could 
not  be  fq»plied  to  oases  where  the  injury  was 
caused  by  a  marine  tort,  without  interfering 
with  the  exclusive  regulation  of  commerce 
vested  in  Congress.  The  court,  after  declar- 
ing that  any  regulation  by  Congress,  or  the 
liability  fcv  its  infringement,  would  be  exclu- 
sive of  state  authority,  proceeded  to  say,  by 
Mr.  Justice  Field  (93  U.  S.  104) :  ''But  with 
reference  to  a  great  variety  of  matters  touch- 
ing the  [248]  rights  and  liabilities  of  per- 
sons engaged  in  commerce,  either  as  owners 
or  navigators  of  vessels,  the  laws  of  Congress 
are  silent,,  and  the  laws  of  the  State  govern. 
The  rules  for  the  acquisition  -oi  property  by 
persona  engaged  in  navigation,  and  for  its 
transfer  and  descent,  are,  with  some  excep- 
tions, those  prescribed  by  the  State  to  which 
the  vessels  belong;  and  it  may  be  said,  gen- 
erally, that  the  legislation  of  a  State,  not 
directed  against  commerce  or  any  of  its  regu- 
lations, but  relating  to  the  rights,  duties,  and 
liabilities  of  citiaens,  and  only  indirectly  and 
remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on 
land  or  water,  or  engaged  in  commerce,  for- 
eign or  interstate,  or  in  any  other  pursuit. 
In  our  judgment,  the  statute  of  Indiana  falls 
under  this  class.  Until  Congress,  therefore, 
makes  some  r^ulation  touching  the  liabil- 
ity of  parties  for  marine  torts  resulting 
in  the  death  of  the  persons  injured,  we  are 
of  opinion  that  the  statute  of  Indiana  ap- 
plies," etc. 
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I  deem  The  Hamilton,  supra,  to  be  a  con- 
fcroUing  authority  upon  the  question  now  pre- 
sented. It  was  there  held,  not  only  that  the 
const itutitonal  grant  of  admiralty  jurisdio- 
tion,  followed  and  oonstmed  by  the  Judiciary 
Act  of  1789,  leaves  open  the  common-law 
jurisdiction  of  the  state  courts  over  torts 
committed  at  sea,  but  also  that  it  leaves  the 
States  at  liberty  to  change  the  law  respecting 
such  torts  by  legislation,  as  by  a  statute  cre- 
ating a  liability  for  death  by  wrongful  act, 
which  was  the  partleular  legislation  there  in 
question. 

To  what  extent  uniformity  of  decision 
should  result  from  the  grant  of  jurisdiction 
to  the  courts  of  the  United  States  concurrent 
with  that  of  the  state  courts,  is  a  subject 
that  repeatedly  has  been  under  consideration 
in  this  court,  but  it  never  has  been  held  that 
the  jurisdictional  grant  required  state  courts 
to  conform  their  decisions  to  those  of  the 
United  States  courts.  The  doctrine  clearly 
[249]  deducible  from  the  cases  is  that  in  mat- 
ters of  commercial  law  and  general  jurispru- 
dence, not  subject  to  the  authority  of  ■  Con- 
gress or  where  Congress  has  not  exercised  its 
authority,  and  in  the  absence  of  state  legis- 
lation, the  federal  courts  will  exercise  an  in- 
dependent judgment  and  reach  a  conclusion 
upon  considerations  of  right  and  justice  gen- 
erally applicable,  the  federal  jurisdiction  hav- 
ing been  established  for  the  very  purpose  of 
avoiding  the  influence  of  local  opinion;  but 
that  where  the  State  has  legislated,  its  will 
thus  declared  is  binding,  even  upon  the  fed- 
eral courts,  if  it  be  not  inconsistent  with  the 
expressed  will  of  Congress  respecting  a  mat- 
ter that  is  within  its  constitutional  power. 
The  doctrine  concedes  as  much  independence 
to  the  courts  of  the  States  as  it  reserves  for 
the  courts  of  the  Union.  Burgess  v.  Selig- 
man,  107  U.  S.  20,  33,  34,  2  S.  Ct.  10,  27 
U.  S.  (L.  ed.)  359,  365;  East  Alabama  B. 
Co.  V.  Doe,  114  U.  S.  340,  363,  5  8.  Ct.  869, 

29  U.  8.  (L.  ed.)  136,  141;  Gibson  v.  Lvon, 
115  U.  8.  439,  446,  6  8.  Ct.  869,  29  U.  S. 
(L.  ed.)  440,  443:  Anderson  v.  Santa  Anna 
Tp.  116  U.  S.  356,  362,  6  8.  Ct.  413,  29  U.  S. 
fL.  ed.)  633,  6.35;  Baltimore,  etc.  B.  Co.  v. 
Bangh,  149  U.  S.  368,  372,  13  8.  Ct.  914,  37 
U.  S.  (L.  ed.)  772,  776;  Folsom  v.  Abbeville 
County  Tp.  Ninety-Six,  159  U.  S.  611,  626,  16 
8.  Ct.  174,  40  U.  8.  (L.  ed.)  278;  Stanly 
County  V.  Coler,  190  U.  S.  437,  444,  23  8.  Ct. 
811,  47  U.  S.  (L.  ed.)  1126,  1132;  Kuhn  T. 
Fairmont  Coal  Co.  216  U.  8.  349,  357,  360, 

30  8.  Ct.  140,  54  U.  8.  (L.  ed.)  228,  236. 

In  Baltimore,  etc.  B.  Co.  v.  Baugh,  supra, 
the  court  had  under  review  the  judgment-  of 
a  circuit  court  of  the  United  States  in  an 
action  by  a  locomotive  fireman  injured 
through  negligence  of  the  engineer.  The 
cause  of  action  arose  in  the  State  of  Ohio, 
and  the  question  presented  was  whether  the 


engineer  and  fireman  wer«  fellow-servants. 
Under  the  decisions  of  the  Ohio  courts  they 
were,  but  this  oourt  held  that,  as  there  was 
no  state  statute,  the  question  should  not  be 
treated  as  a  question  of  local  law,  to  be  set- 
tled by  an  examination  merely  of  the  deci- 
sions of  the  state  court  of  last  resort,  but 
should  be  determined  upon  general  princi- 
ples; the  courts  of  the  United  States  being 
under  an  obligation  to  exercise  an  independ- 
ent judgment.  The  court,  by  Mr.  Justice 
Brewer,  said  (149  U.  S.  378) :  "There  is  no 
question  as  to  [250]  the  power  of  the  States 
to  legislate  and  change  the  rules  of  the  com- 
mon law  in  this  respect  as  in  others;  but  in 
the  absence  of  such  legislation  the  question 
is  one  determinable  only  by  the  general  prin- 
ciples of  that  law.  Further  than  that,  it  is 
a  question  in  which  the  nation  as  a  whole  is 
interested.  It  enters  into  the  eonmierce  of 
the  countrv.  Commerce  between  the  States 
is  a  matter  of  national  regulation,  and  to 
establish  it  as  such  was  one  of  the  principal 
causes  which  led  to  the  adoption  of  our  Con- 
stitution." 

In  other  words,  the  general  effect  of  t^e 
question  upon  interstate  commerce  rendered 
it  one  of  the  class  that  called  for  the  appli- 
cation of  general  principles;  nevertheless, 
state  legislation  would  be  controlling — in  the 
absence  of  valid  legislation  by  Congress,  of 
course. 

In  Chicago,  etc.  R.  Co.  v.  Solan,  supra,  the 
doctrine  was  concisely  stated  by  Mr.  Justice 
Gray,  speaking  for  the  court,  as  follows  (169 
U.  8.  136 ) :  "The  question  of  the  right  of  a 
railroad  corporation  to  contract  for  exemp- 
tion from  liability  for  its  own  negligence  is, 
indeed,  like  other  questions  affecting  its  lia- 
bility as  a  common  carrier  of  goods  or  pas- 
sengers, one  of  those  questions  not  of  merely 
local  law,  but  of  commercial  law  or  general 
jurisprudence,  upon  which  this  court,  in  the 
absence  of  express  statute  regulating  the  sub- 
ject, will  exercise  its  own  judgment,  uncon- 
trolled by  the  decision  of  the  courts  of  the 
State  in  which  the  cause  of  action  arises. 
But  the  law  to  be  applied  is  none  the  less  the 
law  of  the  State;  and  may  be  changed  by  its 
legislature,  except  so  far  as  restrained  by  the 
constitution  of  the  State  or  by  the  Constitu- 
tion or  laws  of  the  United  States.*' 

I  freely  concede  the  authority  of  Congress 
to  modify  the  rules  of  maritime  law  so  far 
as  they  are  administered  in  the  federal  courts, 
and  to  make  them  binding  upon  the  courts 
of  the  States  so  far  as  they  affect  interstate 
or  international  relations,  or  regulate  "com- 
merce with  foreign  [251]  nations,  and  among 
the  several  States,  and  with  the  Indian 
tribes."  What  I  contend  is  that  the  Consti- 
tution does  not,  propria  vigare,  impose  the 
maritime  law  upon  the  States  except  to  the 
extent  that  the  admiralty  jurisdiction  was 
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exclusive  of  the  courts  of  common  law  before 
the  Constitution;  that  is  to  say,  in  the  prize 
jurisdiction,  and  the  peculiar  maritime  proc- 
ess in  rem;  and  that  as  to  civil  actions  im 
personam  having  a  maritime  origin,  the 
courts  of  the  States  are  left  free,  except  as 
(ingress  by  legislation  passed  within  its  le- 
gitimate sphere  of  action  may  control  them; 
and  that  Congress,  so  far  from  enacting  legis- 
lation of  this  character,  has  from  the  begin- 
ning left  the  state  courts  at  liberty  to  apply 
their  own  systems  of  law  in  those  cases  where 
prior  to  the  Constitution  they  had  concurrent 
jurisdiction  with  the  admiralty,  for  the  sav- 
ing clause  in  the  Judiciary  Act  necessarily 
has  this  effect. 

Surely  it  cannot  be  that  the  mere  grant  of 
judicial  power  in  admiralty  cases,  with  what- 
ever general  authority  over  the  subject  mat- 
ter can  be  raised  by  implication,  can,  in  the 
absence  of  legislation,  have  a  greater  effect  in 
limiting  the  legislative  powers  of  the  States 
than  that  which  resulted  from  the  express 
grant  to  Congress  of  an  authority  to  regulate 
interstate  commerce, — the  limited  effect  of 
which,  in  the  absence  of  legislation  by  Con- 
gress, we  already  have  seen.  The  prevailing 
opinion  properly  holds  that,  under  the  cir- 
cumstances of  the  case  at  bar,  although  plain- 
tiff in  error  waa  engaged  in  interstate  com- 
merce, and  the  deceased  met  his  death  while 
employed  in  such  commerce,  the  provisions  of 
the  Federal  Employers'  Liability  Act  (April 
22,  1908,  e.  149,  35  Stat.  65)  do  not  apply, 
because  they  cover  only  railroad  operations 
and  work  connected  therewith,  w^hereas  the 
deceased  was  employed  upon  an  ocean-going 
ship.  In  effect  it  holds  also  that  in  the  ab- 
sence -of  applicable  legislation  by  Congress 
the  express  grant  of  authority  to  regulate 
such  commerce,  as  contained  in  the  Constitu- 
tion, does  not  exclude  the  operation  of  the 
[252]  state  law.  It  seems  to  me  a  curious 
inconsistency  to  hold,  at  the  same  time,  that 
the  rules  of  the  maritime  law  exclude  the 
operation  of  a  state  statute  without  action 
by  Congress,  although  the  Constitution  eon- 
tains  no  express  grant  of  authority  to  estab- 
lish rules  of  maritime  law,  and  the  authority 
must  be  implied  from  the  mere  constitutional 
grant  of  judicial  power  over  the  subject  mat- 
ter; and  most  remarkable  that  this  result  is 
reached  in  the  face  of  the  fact  that  the  judi- 
cial power  in  cas^s  of  admiralty  jurisdiction 
has  been  put  into  effect  by  Congress  subject 
to  an  express  reservation  of  the  previous  con- 
current jurisdiction  of  the  courts  of  law  over 
actions  of  this  character.  This,  besides  ignor- 
ing the  reservation,  gives  a  greater  potency 
to  an  implied  power  than  to  a  power  expressly 
conferred. 

The  effect  of  the  present  decision  cannot 
logically  be  confined  to  cases  that  arise  in 
interstate  or  foreign  commerce.    It  seems  to 


be  thought  that  the  admiralty  juiisdiciion  of 
the  United  States  has  limits  coextensive  with 
the  authority  of  Congress  to  regulate  com- 
merce. But  this  is  not  true.  The  civil  juris- 
diction in  admiralty  in  cases  ex  contractu  is 
dependent  upon  the  subject  matter;  in  cases 
ex  delicto  it  is  dependent  upon  locality.  In 
cases  of  the  latter  class,  if  the  cause  of  action 
arise  upon  navigable  waters  of  the  United 
States,  even  though  it  be  upon  a  vessel  en- 
gaged in  commerce  wholly  intrastate,  or  upon 
one  not  engaged  in  commerce  at  all,  or  ( prob- 
ably) not  upon  any  vessel,  the  maritime 
courts  have  jurisdiction.  The  Geneaee  Chief 
v.  Fitzhugh,  12  How.  443,  452,  13  U.  S.  (L. 
ed.)  1058,  1062;  The  Propeller  Commerce,  1 
Black  574,  578,  579,  17  U.  S.  (L.  ed.)  107, 
108;  The  Belfast,  7  Wail.  624,  636,  638,  640, 
19  U.  S.  (L.  ed.)  266,  270;  £x  p.  Boyer,  109 
U.  S.  629,  632,  3  S.  Ct.  434,  27  U.  S.  (L.  ed.) 
1056,  1057;  In  re  Garnett,  141  U.  S.  1,  15, 
17,  11  S.  Ct.  840,  35  U.  S.  (L.  ed.)  631,  634, 
635.  It  results  that  if  the  constitutional 
grant  of  judicial  power  to  the  United  States 
in  cases  of  admiralty  and  maritime  jurisdic- 
tion is  held  by  inference  to  make  the  rules  of 
decision  that  prevail  in  the  courts  of  admi- 
ralty binding  proprio  vigore  upon  [253]  state 
courts  exercising  a  concurrent  jurisdiction  in 
cases  of  maritime  origin,  the  effect  will  be  to 
deprive  the  several  States  of  their  police 
power  over  navigable  waters  lying  wholly 
within  their  respective  limits,  and  of  their 
authority  to  regulate  their  intrastate  com- 
merce so  far  as  it  is  carried  upon  navigable 
waters. 

The  following  additional  consideration  is 
entitled  to  great  weight:  The  same  Judi- 
ciary Act  which  in  its  9th  section  conferred 
upon  the  district  courts  of  the  United  States 
original  cognizance  of  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  saving  to 
suitors  in  all  cases  the  right  of  a  common- 
law  remedy  where  the  common  law  is  compe- 
tent to  give  it,  in  its  25th  section  allowed  a 
writ  of  error  from  this  court  to  review  the 
final  judgment  or  decree  of  a  state  court  of 
last  resort  resulting  from  a  decision  over- 
ruling any  special  claim  of  right,  privilege, 
or  exemption  based  upon  the  construction  of 
any  clause  of  the  Constitution  or  statutes  of 
the  United  States.  By  later  legislation  the 
review  was  broadened  (Act  of  February  5, 
1867,  c.  28,  §  2,  14  Stat.  385,  386;  §  709, 
Rev.  Stats.  4  Fed.  St.  Ann.  467;  §  237,  Jud. 
Code,  4  Fed.  St.  Ann.  (2d  ed.)  723) ,  and  by  re- 
cent legislation  the  writ  of  certiorari  has 
been  substituted  for  the  writ  of  error  in  manv 

• 

cases  (Act  of  September  6,  1916,  c.  448,  3P 
Stat.  726,  Fed.  St.  Ann.  Pamph.  Supp.  Xo.  8, 
p.  132).  But,  at  all  times,  the  right  to  re- 
view in  this  court  the  decisions  of  the  state 
courts  upon  questions  of  federal  law  has  ex- 
isted, so  that  if  by  the  true  construction  of 
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Art.  Ill,  §  2,  oi  the  Coastitution,  or  of  §  9 
of  the  Judiciary  Act  of  1789,  it  had  been  the 
ri;;ht  ol  parties  suing  or  sued  in  state  courts 
upon  causes  of  action  of  a  maritime  nature 
to  insist  that  their  cases  should  be  determined 
according  to  the  rules  of  decision  found  in 
the  law  maritime,  this  right  or  Immunity 
might  have  been  asserted  as  a  federal  right, 
aiid  its  denial  made  the  ground  of  a  review 
Qf  the  resulting  judgment,  under  a  writ  of 
error  (or,  now,  a  writ  of  certiorari),  from 
this  court  to  the  state  courts  of  last  resort. 
Yet,  until  the  present  case,  and  others  sub- 
mitted [254]  at  the  same  time,  the  reported 
decisions  of  this  court  show  not  a  trace  of 
any  such  question  raised.  I  can  conceive  of 
no  stronger  evidence  to  prove  that  from  the 
foundation  of  the  government  until  the  pres- 
ent time  it  has  been  the  opinion  of  the  Bar 
and  of  the  Judiciary,  in  the  state  courts  as 
well  as  in  the  courts  of  the  United  States, 
that  it  was  not  the  right  of  parties  suing  or 
sued  in  state  courts  of  law  or  equity  upon 
causes  of  action  arising  out  of  maritime  af- 
fairs, to  have  them  decided  according  to  the 
principles  that  would  have  controlled  the  de- 
cision had  the  suits  been  brought  in  the  ad- 
miralty courts. 

There  la  no  doubt  that,  throughout  the  en- 
tire life  of  the  nation  under  the  Constitution,' 
state  courts  not  only  have  exercised  concur- 
rent jurisdiction  with  the  courts  of  admiralty 
in  actions  ex  oontractt^  arising  out  of  mari- 
time transactions,  and  in  actions  ex  delicto 
arising  upon  the  navigable  waters,  but  that 
in  exercising  such  jurisdiction  they  have, 
without  challenge  imtil  noiv,  adopted  as  rules 
of  decision  their  local  laws  and  statutes,  rec- 
ognizing no  obligation  of  a  federal  nature  to 
Apply  the  law  maritime.  State  courts  of  last 
resort,  in  several  recent  cases,  have  had  occa^ 
sion  to  consider  the  precise  contention  now 
made  by  plaintiif  in  error,  and  upon  full  con- 
sideration have  rejected  it.  Lindstrom  v.  Mu- 
tual Steamship  Co.  132  Minn.  328,  156  N.  W. 
669,  L.R.A.1916D  935 ;  North  Pac.  Steamship 
Co.  V.  Industrial  Ace.  Commission  (Cal.)  163 
Pac.  199;  Kennerson  v.  Thames  Towboat  Co. 
89  Conn.  367,  373,  94  Atl.  372,  L.R.A.1916A 
436.  See  also  Walker  v.  Clyde  Steamship  Co. 
216  N.  Y.  629,  531,  Ann.  Cas.  1916B  87,  109 
^'-  £.  604;  Jensen  v.  Southern  Pac.  Co.  215 
N.  Y.  514,  Ann.  Cas.  1916B  276,  109  N.  E. 
600,  L.R.A.1916A  403  (this  case).  I  have 
found  no  case  to  the  contrary  except  a  deci- 
sion by  the  United  States  District  Court  for 
the  Northern  District  of  Ohio  in  Schuede  v. 
Zenith  Steamship  Co.  216  Fed.  566,  now  un- 
der consideration  by  this  court.  The  reason- 
j>^  is  unsatisfactory,  and  it  was  repudiated 
la  Keithley  v.  North  Pacific  Steaqiship  Co. 
232  Fed.  266,  259. 

I  may  remark,  in  dosing,  that  there  is  no 
conflict  between  [25S}  the  New  York  Work- 
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men's  Compensation  Act  and  the  acts  of  Con- 
gress for  limiting  the  liability  of  shipowners 
(Rev.  Stats.  S§  4283-^,  4  Fed.  St.  Ann.  839; 
Act  of  June  26,  1884,  c.  121,  §  18,  23  3tat. 
63,  57,  4  Fed.  St.  Ann.  852).  So  long  as  the 
aggregate  liabilities  of  the  owner,  including 
that  under  the  New  York  law,  do  not  amount 
to  as  much  as  the  interest  of  the  owner  in 
the  vessel  and  freight  pending,  the  act  of 
Congress  does  not  come  into  play.  Where  it 
does  apply,  it  reduces  all  liabilities  propor- 
tionally, under  whatever  law  arising;  the  lia- 
bility under  the  New  York  law  along  with 
the  others.  Butler  v.  Boston,  etc.  Steamship 
Co.  130  U.  S.  527,  652,  558,  9  S.  Ct.  612,  32 
U.  S.  (L.  ed.)  1017,  1025;  The  Hamilton, 
207  U.  S.  398,  406,  28  S.  Ct.  133,  62  U.  S. 
(L.  ed.)  264,  270;  Richardson  v.  Harmon,  222 
U.  S.  96,  104,  105,  32  S.  Ct.  27,  56  U.  S. 
(L.  ed.)  no,  113. 

Brandeis  and  Clarke,  JJ.,  concur  in  the 
dissent,  both  upon  the  grounds  stated  by 
Holmes,  J.,  and  upon  those  stated  by  Pit- 
ney, J. 


NOTE. 

The  reported  case,  asserting  the  exclusive 
character  of  the  federal  maritime  jurisdic- 
tion, holds  that  a  state  workmen's  compensa- 
tion act  has  no  application  to  maritime  em- 
ployees. A  stevedore  engaged  in  unloading  a 
vessel  is  held  to  be  a  maritime  employee 
within  the  rule  thus  laid  down."  The  earlier 
cases  passing  on  the  question  whether  mari- 
time employees  are  within  the  purview  of  a 
workmen's  compensation  act  are  collated  in 
the  note  to  Walker  v.  Clyde  Steamship  Co 
Ann.  Cas.  1916B  87.  See  also  Jensen  v. 
Southern  Pac.  Co.  Ann.  Cas.  191 6B  276, 
which  is  reversed  by  the  reported  case. 


EX   PARTE  BROITSSARD. 

Texas  Court  of  Criminal  Appeals — December 

3,  1913. 

74  Tex.  Crim.  333;  X6&  S.  W.  660. 


]Ciimi«lpal  C#r»«vmtloa0  — Police  Power 
-^  Rresulatiom  of  Keopias  of  Cattle. 

Beaumont  City  Ordinance,  art.  991,  pro- 
vides that  it  shall  be  unlawful  to  establish 
or  maintain  any  stock  pens  within  300  feet 
of  any  hotel  or  private  residence  in  the  city 
without  a  permit  from  the  city  council. 
Other  provisions  declare  that  the  words 
"stock  pen"  shall  include  any  lot  wherein 
more  than  six  head  of  cattle  are  kept.  It  is 
held  that  the  ordinance  was  a  proper  exer^ 
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cise  of  the  city's  police  power,  and  was  not 
unconstitutional  because  the  council  might 
act  arbitrarily,  since  it  would  be  presumed 
tha^  it  would  not  do  so,  and,  if  it  did,  the 
person  aggrieved  would  have  an  adequate 
remedy  by  mandamus. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Courts  Jefferson 
county :    Davidson,  Judge. 

Habeas  corpus  proceeding.  J.  J.  Brous- 
sard,  petitioner.  From  judgment  dismissing 
writ  and  remanding  relator  to  custody,  pe- 
titioner appeals.  The  facts  are  stated  In  the 
opinion.    Affi&med. 

Dougherty  d  Gordon,  W,  F.  Ramsey  and 
C.  t/.  Black  for  appellant. 

C.  E,  Lane  and  A,  Ludlow  Calhoun  for  ap- 
pellee. 

[334]  Habpeb,  J. — The  city  council  of  the 
City  of  Beaumont  passed  the  following  ordi- 
nance : 

"Article  091.  It  shall  be  unlawful  here- 
after for  any  person,  corporation  or  associa- 
tion of  persons  to  establish  or  maintain  any 
slaughterhouse,  bone  boiler  or  soap  making 
establishment,  in  the  City  of  Beaumont,  or 
any  brick  yards,  livery  stable,  horse  lots  and 
stock  pens,  within  a  distance  of  300  feet  of 
any  hotel  or  private  residence  in  the  City  of 
Beaumont,  without  first  obtaining  a  permit 
from  the  city  council." 

Other  provisions  of  the  ordinance  provided 
that  the  term  "stock  pen*'  as  used  in  the 
ordinance  should  include  any  lot  wherein 
more  than  six  [335]  head  of  cattle  were  kept, 
and  the  penalty  fixed  thereto  was  by  fine  not 
less  than  $25  nor  more  than  $100. 

Appellant  was  arrested  charged  with  a 
violation  of  this  ordinance,  in  that  he  main- 
tained a  stock  pen  containing  more  than  six 
head  of  cows  on  lots  3  to  6,  in  block  2,  in 
Blanchette  Second  Addition  to  the  City  of 
Beaumont,  without  having  obtained  a  license 
or  permit  from  the  city  council. 

Til  ere  is  no  claim  that  the  complaint  is  not 
a  valid  one,  if  the  ordinance  is  valid.  When 
appellant  was  arrested  on  the  complaint  he 
sued  out  a  writ  of  habeas  corpus  before  Hon. 
W.  H.  Davidson,  Judge  of  the  Fifty-eighth 
District  Court,  who  granted  the  writ  and 
set  the  cause  down  for  hearing.  When  heard 
the  court  held  the  ordinance  valid  and  re- 
manded the  relator  to  custody,  from  which 
judgment  and  order  he  prosecutes  this  appeal, 
assigning  the  following  errors :  That  the  court 
erred  in  holding  the  ordinance  valid  for  these 
reasons : 

1.  That  the  ordinance  is  not  fair,  impartial 
and  uniform.  2.  That  the  ordinance  delegates 
to  the  city  council  despotic  and  arbitrary 
power.    8.  That  eaid  ordLnance  ii  is  contra- 


VMition  of  section  28  of  article  1  of  the  Con- 
stitution of  this  State.  4.  That  said  ordi- 
nance is  in  contravention  of  sectioii  19  of 
article  1  of  the  Constitution  of  this  State. 
5.  That  said  ordinance  contravenes  section 
1  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States. 

Relator's  counsel  have  filed  a  very  able 
brief  in  which  they  take  up  and  discuss  all 
of  these  assignments.  That  the  ordinance  is 
not  violative  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  nor 
any  other  provision  thereof,  has  been  speci- 
fically held  by  the  United  States  Supreme 
Court  in  the  case  of  Fischer  v.  St.  Louis,  194 
U.  S.  361,  24  S.  Ct.  673,  48  U.  S.  (L.  ed.) 
1019.  In  that  case  they  passed  an  ordinan(» 
which  reads  as  follows:  "No  dairy  or  cow 
stable  shall  hereafter  be  erected,  built  or  es- 
tablrshed  within  the  limits  of  this  city  with- 
out first  having  obtained  permission  so  to  do 
from  the  municipal  assembly.**  This  ordi- 
nance was  assailed  upon  every  ground  upon 
which  relator  assails  this  ordinance.  The 
Supreme  Court  upheld  the  ordinance,  saying: 

"Defendant's  main  contention,  however,  is 
that,  by  vesting  in  the  municipal  assembly 
the  power  to  permit  the  erection  of  dairy  and 
cow  stables  to  certain  persons,  a  discrimina- 
tion is  thus  declared  in  favor  of  such  person, 
and  against  all  other  persons,  and  the  equal 
protection  of  the  laws  denied  to  all  the  dis- 
favored class.  The  power  of  the  L^slature 
to  authorize  its  municipalities  to  regulate 
and  suppress  all  such  places  or  occupations 
as,  in  its  judgment,  are  likely  to  be  injuri- 
ous to  the  health  of  its  inhal>itant8,  or  to 
disturb  people  living  in  the  immediate  neigh- 
borhood by  loud  noises  or  offensive  odors, 
is  so  clearly  within  the  police  power  as  to  be 
no  longer  open  to  question.  The  keeping  of 
swine  and  cattle  within  the  city  or  designated 
limits  of  the  city  has  been  declared  in  a  num- 
ber of  cases  to  be  within  thie  police  power. 
The  keeping  of  cow  stables  and  dairies  is  not 
only  likely  to  be  offensive  to  neighbors,  but 
it  is  too  often  made  an  excuse  for  the  sapply 
of  impure  [336]  milk  from  cows  which  are 
fed  upon  unhealthful  food,  such  as  the  refuse 
from  distilleries,  etc.  In  re  Linehan,  72  Cal. 
114,  13  Pac.  170;  Qnincy  v.  Kennard,  151 
Mass.  563,  24  N.  E.  960;  Love  v.  Judge,  128 
Mich.  646,  65  L.R.A.  618,  87  N.  W.  786. 

"We  do  not  regard  the  fact  that  permission 
to  keep  cattle  may  be  granted  by  the  munici- 
pal assembly  as  impairing,  in  any  degree,  the 
validity  of  the  ordinance,  or  as  denying  to 
the  disfavored  dairy  keepers  the  equal  pro- 
tection of  the  laws.  Such  discrimination 
might  well  be  made  where  one  person  desired 
to  keep  imo  cows,  and  another  fifty;  where 
one  desired  to  establish  a  stable  in  the  heart 
of  the  city,  and  another  in  the  suburbs;  or, 
where  one  was  known  to  keep  his  stable  in  a 
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filthy  condition^  and  sMsiother  had  eatablished 
a  reputation  for  good  order  and  cleanliness. 
Such  distinctions  are  constantly  made  the 
basis  for  licensing  one  person  to  sell  intoxi- 
cating liquors^  and  denying  it  to  others.  The 
question  in  each  case  is  whether  the  estab- 
iishing  of  a  dairy  and  cow  stable  is  likely, 
in  the  hands  of  the  applicant,  to  be  a  nui- 
sance or  not  to  the  neighborhood,  and  to  im- 
peril or  conduce  to  the  health  of  its  custom- 
ers. As  the  dispensing  power  must  be  vested 
in  some  one,  it  is  not  easy  to  see  why  it  may 
not  properly  be  delegated  to  the  municipal 
assembly  which  enacted  the  ordinance.  Of 
course,  cases  may  be  imagined  where  the 
power  to  issue  permits  may  be  abused,  and 
the  permission  accorded  to  social  or  political 
favorites  and  denied  to  others,  who,  for  rea- 
sons totally  disconnected  with  the  merits  of 
the  case^  are  distasteful  to  the  licensing 
power." 

This  so  clearly  expresses  the  rule  of  law 
applicable  to  this  case,  we  adopt  the  language 
there  used. 

That  the  coimcil  tnay  act  arbiirojrily  under 
the  authority  there  granted  does  not  render 
the  ordinance  void.  The  presumption  of  law 
is  that  the  council  will  act  within  the  spirit 
and  intent  of  the  law, — ^that  is,  in  such  man- 
ner as  they  deem  necessary  for  the  public 
health  and  welfare  of  the  city.  If  they  do  act 
crbitrarily  in  the  premises  this  would  not 
in  and  of  itself  render  the  ordinance  void,  but 
such  action  would  be  revised  and  controlled 
by  the  proper  tribunal.  As  said  by  some  of 
the  courts,  the  practice  of  nearly  a  century 
that  there  is  little  to  fear  from  an  abuse  of 
this  power.  In  the  government  of  affairs  of  a 
municipality  many  powers  must  necessarily 
be  confided  to  the  jurisdiction  of  its  officers, 
and  it  can  be  productive  only  of  mischief 
in  the  treatment  of  such  questions  to  substi- 
tute the  discretion  of  strangers  in  place  of 
that  of  the  ofQcers  best  acquainted  with  the 
circumstances,  conditions  and  necessities  of 
the  case.  Tliat  tne  law  furnishes  ample  reme- 
dies for  the  abuse  of  such  discretion,  when 
the  action  taken  is  but  an  arbitrary  exercise 
of  power^  can  hardly  be  questioned.  It  is  a 
discretion  confided  that  must  be  exercised  in 
the  interest  of  a  public  welfare,  in  the  inter- 
est of  the  public  health,  and  the  public  peace, 
and  if  the  facta  should  show  that  in  the  re- 
fusal of  the  permit  or  license  no  such  incen- 
tives or  purposes  were  behind  the  action  of 
the  council,  then  in  application  for  a  writ  of 
mandamus  ntiade  to  the  proper  tribunal,  the 
council  would  be  compelled  to  issue  the  li- 
cense or  permit.  The  facts  as  agreed  to  in 
this  [337]  case,  while  not  full  and  complete, 
might  indicate,  as  contended  by  relator,  that 
perhaps  the  council  acted  rather  arbitrarily 
in  this  instance,  but  from  such  action  we 
could  give  na  relief^-that  would  be,  the  office 
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of  the  civil  court  in  an  action  for  a  writ  of 
mandamus  to  compel  the  issuance  of  the  li- 
cense to  the  relator.  However,  upon  a  full 
development  of  all  the  facts  it  may  be  that 
the  council  acted  properly,  and  the  refusal 
of  the  license  was  necessary  for  the  preserva- 
tion of  the  health  and  welfare  of  the  city. 
It  is  not  disclosed  by  the  application  nor  the 
evidence  how  many  cattle  the  relator  desired 
to  keep  within  the  city  limits.  If  he  desired 
to  keep  on  the  lots  mentioned  a  herd  of  cattle 
for  barter  and  sale,  and  such  lots  were  near 
to  and  adjacent  to  the  resident  portions  of 
the  city,  the  city  council  would  and  did  act 
properly  in  refusing  him  a  permit  to  keep 
cattle  within  such  territory.  At  least,  we 
hold  that  the  ordinance  in  requiring  that  a 
person  desiring  to  keep  more  than  six  head  of 
cattle  witliin  one  enclosure  within  the  limits 
of  the  city  to  obtain  a  permit  to  do  so  from 
the  city  council  is  not  void,  and  is  violative 
of  no  provision  of  the  Constitution  of  this 
State  or  the  United  States,  for  if  the  council 
should  seek  to  exercise  this  power  in  an  arbi- 
trary and  unreasonable  manner,  its  power  can 
and  will  be  controlled  by  the  courts,  and  by 
a  writ  of  mandamus  any  injustice  can  and 
will  -be  prevented,  should  the  officers  so  far 
forget  their  official  oath  and  duties  as  not  to 
administer  it  in  a  fair,  impartial  way  as 
applicable  to  all  citizens.  As  to  the  facts 
necessary,  or  the  rules  governing  the  writ  of 
mandamus,  it  is  not  necessary  nor  proper  for 
us  here  to  discuss,  as  it  is  a  civil  and  not  a 
criminal  proceeding.  However,  we  will  state 
the  general  rule  seems  to  be  as  stated  in  Cyc. 
vol.  23,  p.  137:  "Where  a  court  or  board  of 
officers  invested  with  a  discretion  as  to  the 
grant  or  refusal  of  a  license,  and  where  in 
the  exercise  of  such  discretion  it  has  exam- 
ined and  rejected  a  particular  application 
for  license,  mandamus  will  not  lie  to  review 
the  case  and  compel  the  grant  of  a  license  un- 
less it  shall  appear  that  such  discretion  has 
been  abused  or  exercised  in  an  arbitrary  and 
unlawful  manner.  But  if  a  license  has  been 
refused  to  a  properly  qualified  person,  with- 
out any  reason  whatever,  or  without  any 
reason  which  is  valid  and  sufficient  in  law, 
but  in  an  arbitrary  and  capricious  exercise 
of  the  power  vested  in  the  licensing  authori- 
ties, redress  may  be  had  by  mandamus.  In 
re  Sparrow  (Pa.)  20  Atl.  692,  127  Pa.  St 
523;  People  ▼.  New  York,  18  N.  Y.  S.  621  j 
State  V.  Baker,  32  Mo.  App.  98;  State  v.  New 
Orleans  [113  La.  371]  36  So.  999;  George  v, 
Winchester  [118  Ky.  429]  80  S.  W.  1^68; 
Zanone  v.  Mound  City,  103  111.  552;  State 
V.  Jefferson  County  Com'rs,  20  Fla.  425."  In 
our  own  State  the  Supreme  Court  holds  the 
rule  as  above  stated  to  be  correct.  In  the  case 
of  Sansom  v.  Mercer,  68  Tex.  488,  Judge 
Gaines,  in  speaking  for  the  court,  holds: 
''Where  it  is  apparent  that  the  refusal  of  an 
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officer  to  perform  an  official  act,  which  prima 
facie  involves  judgment  and  discretion  in  re- 
gard to  the  existence  or  nonexistence  of  the 
conditions  which  would  require  its  perform- 
ance, is  arbitrary,  and  not  because  of  any 
doubt  or  conviction  regarding  his  [338]  duty, 
and  there  is  no  controversy  as  to  the  existence 
of  the  facts  which  would  make  his  action 
ministerial  purely,  mandamus  will  lie." 

So  in  this  case,  if  the  action  of  the  city 
council  in  refusing  to  grant  relator  a  permit 
was  but  the  arbitrary  exercise  of  a  power  con- 
ferred on  them,  mandamus  will  lie  to  compel 
the  issuance  of  a  permit  to  him.  Regulations 
for  the  care  and  keeping  of  stock  in  cities  is 
necessary  for  the  health  and  welfare  of  the 
citizens,  and  when  they  are  to  be  kept  in  num- 
bers in  excess  of  six  head,  the  power  to  issue 
permits  to  do  so  must  be  placed  somewhere, 
and  we  see  no  reason  why  the  city  council  is 
not  a  proper  tribunal  to  invest  with'  the  ex- 
ercise of  this  power.  They  are  the  law-mak- 
ing body  of  the  city,  and  would  have  the 
authority  to  keep  too  many  pens  of  this 
character  located  near  each  other;  would 
have  the  right  to  prohihit  the  keeping  of  large 
herds  in  the  city  limits  altogether,  and  have 
the  authority  to  place  all  reasonable  rules 
and  regulations  around  the  keeping  of  stock 
in  the  city  as  may  be  necessary  for  the 
public  health.  In  placing  this  discretionary 
power,  as  to  the  issuance  of  permits  for 
keeping  stock  in  pens  in  quantities  of  six 
head  and  more,  in  the  city  council,  no  pro- 
vision of  our  Constitution  nor  the  Federal 
Constitution  is  violated,  and  if,  as  contended 
by  relator,  he  has  been  discriminated  against, 
and  the  action  of  the  council  was  but  an 
arbitrary  exercise  of  power,  he  has  his  remedy 
and  can  apply  for  a  mandamus  to  compel  its 
issuance.  That  the  council  had  acted  im- 
properly in  this  instance,  if  they  did  do  so, 
would  not  render  the  ordinance  unconsti- 
tutional. 

Relator  remanded  to  custody. 

On  Reheabinq. 

(April   1,   1914.) 

Habpeb,  J. — Relator's  counsel  have  ffled  a 
very  able  and  exhaustive  brief  on  motion  for 
rehearing,  exhibiting  much  research  and 
learning.  We  have  studied  the  authorities 
therein  cited,  and  considered  the  able  reason- 
ing of  relator's  counsel,  but  it  has  not  changed 
our  opinion  as  to  the  constitutionality  of  the 
ordinance  in  question.  That  portion  of  the 
ordinance  quoted  in  the  original  opinion, 
which  it  is  claimed  renders  the  ordinance  in- 
valid, is  the  clause  which  provides  that  be- 
fore a  person  can  establish  or  maintain  a 
slaughter  house,  bone  boiler  establishment, 
etc.,  or  stock  pens,  containing  more  than  six 
head  of  cattle,  within  300  feet  of  a  private 


residence,  "a  permit  must  he  ohtained  from 
the   city   council,*'   it   being   contended  this 
clause  would  authorize  the  city  council  to  act 
arbitrarily;  to  grant  a  permit  to  one  citizen 
and  refuse  another  the  privilege,   and  this 
renders  the  ordinance  unconstitutional.    Re- 
lator admits  that  the  United  States  Supreme 
Court  sustained  the  validity  of  just  such  an 
ordinance  in  the  case  of  Fischer  v.  St.  Louis, 
194  U.  S.  361,  24  S.  Ct.  673,  48  U.  S.  (L.  ed.) 
1018,  but  he  insists  that  in  that  case  it  was 
not  shown  that  the  city  council  had  under 
the  provisions  of  the  law  acted  arbitrarily, 
and   then   adds:    "We  believe  we   can   show 
that    the    decisions    of    the   Supreme    Court 
of  the  United  States,  when   [339]   carefully 
considered  with  reference  to  the  record  pre- 
sented in  this  case,  are  not  against  our  posi- 
tion, but,  when  so  considered,  clearly  support 
us.     With  due  respect  to  the  United  States 
Supreme  Court,  it  must  be  said  and  admitted 
that  probably  no  court  in  this  country  has 
rendered  more   conflicting  decisions  than  it 
has.     There  is   hardly  a  question   that  has 
come  before  it  for  decision  upon  which  \U 
decisions  are  not  apparently  in  almost  hope- 
less conflict.     It  is,   therefore,  a  matter  of 
great  importance,  in  determining  the  weight 
to  be  attached  to  its  decisions,  to  examine 
same  carefully  and  consider  the   same  with 
reference  to  the  very  record  and  point  pre- 
sented."    And  then  relator  cites  the  case  of 
Yick  Wo  V.  Hopkins,  118  U.  S.  366,  6  S.  Ct. 
1064,  30  U.  S.  (L.  ed.)  220,  and  upon  whicb 
he  relies  to  sustain  his  contention  that  the 
ordinance  is  violative  of  the  provisions  of  the 
Fourteenth  Amendment  to  the  Constitution 
We  would  hardly  feel  authorized  to  thus  as- 
sume to  criticise  the  Supreme  Court  of  the 
United  States,  and  we  do  not  think  the  two 
cases    cited    authorize    such    conclusion,  nor 
that  the  cases  of  Yick  Wo  v.  Hopkins,  and 
Fischer  v.  St.  Louis  are  in  hopeless  conflict, 
but  they  both  announce  correct  rules  of  law, 
and  this  is  apparent  when  one  takes  into  con- 
sideration   the    questions    and    issues   being 
dealt  with  in  those  cases. 

In  the  case  of  Yick  Wo  v.  Hopkins,  the  City 
of  San  Francisco  had  prohibited  any  person 
in  the  city  from  pursuing  the  laundry  busi- 
ness in  a  frame  house  in  that  city,  without 
first  having  obtained  permission  of  the  city 
authqrities.  It  was  shown  in  that  case  that 
under  such  ordinance  permits  had  been  grant- 
ed to  all  persons  other  than  Chinese,  and  that 
permits  had  been  refused  to  all  Chinamen, 
more  than  two  hundred  in  number,  who  had 
theretofore  engaged  in  that  business.  The 
court  holds  that  laundering  is  a  legitimate 
business,  and  that  pursuit  thereof  is  not  in- 
jurious to  the  public  health  or  welfare  of  the 
city,  and  it  was  not  a  claas  of  business  which 
any  man  could  be  prohibited  from  pursuing, 
and  not  being  hurtful  nor  harmful  to  the  pub- 
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lie  welfare,  the  council  could  not  prohibit  it 
from  being  pursued,  nor  prohibited  any  man 
from  pursuing  that  business.    And  as  the  ordi- 
nance by  its  operation,  construction  and  appli- 
cation was  so  administered  as  to  show  that 
the  intent  and  purpose  of  it  was  to  prohibit  a 
certain  race  of  people  from  pursuing  a  legiti- 
mate trade  or  calling,  which  in  and  of  itself 
could  not  be  hurtful,  it  was  illegal.     Boiled 
to  its  last  analysis,  this  was  all  that  was  held 
in  that  case.     But  in  the  case  of  Fischer  y. 
St.  Louis,  the  court  and  council  were  dealing 
with  an  entirely  different  business — one  that 
in  its  nature  was  harmful,  and  which  the  city 
council  would  have  the  right  to  prohibit — ^the 
keeping  of  large  herds  of  cattle  within  the 
corporation  limits  and  near  the  thickly  set- 
tled portions  of  the  town.     As  said  by  the 
court:     "We  do  not  regard  the  fact  that  per- 
mission to  keep  cattle  may  be  granted  by  the 
municipal    assembly    as    impairing,    in    any 
degree,  the  validity  of  the  ordinance,  or  as 
denying  to  the  disfavored  dairy  keepers  the 
equal  protection  of  the  laws.     Such  discrim- 
ination might  well  be  made  where  one  person 
desired  to  keep  two  cows,  and  another  fifty; 
where  one  desired  to  establish  a  stable  in  the 
heart  of  the  city,  and  another  in  the  suburbs; 
or,  where  one  was  known  to  keep  his  [340] 
stable  in  a  filthy  condition,  and  another  had 
established  a  reputation  for  good  order  and 
cleanliness.     Such  distinctions  are  constantly 
made  the  basis  for  licensing  one  person  to 
sell  intoxicating   liquors   and   denying  it  to 
others.    The  question  in  each  case  is  whether 
the  establishing  of  a  dairy  and  cow  stable  is 
likely,  in  the  hands  of  the  applicant,  to  be 
a,  nuisance  or  not  to  the  neighborhood,  and 
to   imperil  or  conduce  to  the  health  of  its 
customers.    As  the  dispensing  power  must  be 
vested  In  someone,  it  is  not  easy  to  see  why 
it  may  not  properly  be  delegated  to  the  muni- 
cipal assembly  which  enacted  the  ordinance." 
As  is  seen,  the  court  was  dealing  in  this  case 
with   a   business,   in   the   interest   of   public 
health,  that  might  be  altogether  prohibited, 
and  of  necessity  different  rules  of  law  apply 
in  one  instance  and  in  the  other.     It  is  a 
matter  of  common  knowledge  that  the  herd- 
ing or  keeping  of  large  herds  of  cattle  in  the 
narrow  confines  of  a  lot  within  the  limits 
of  a  city,  and  near  private  residences  or  the 
business  portions  of  the  town  produces  offen- 
sive odors  and  conditions  that  breed  disease 
and  epidemics  endangering  human  life.    The 
droppings  not  only  produce  offensive  odors, 
but  attract  numerous  flies  and  other  insects, 
and  what  is  termed  the  "stable  fly"  is  not 
recognized  by  the  medical  world  as  the  car- 
rier of  the  deadly  diseases  that  infect  at  times 
our  southern  climate.    Beaumont,  as  we  know, 
is  situated  in  the  heart  of  the  rice  belt,  wliere 
the  land  is  low  and  in  the  main  of  a  flat 
surface,  near  the  Sabine  river,  with  Irriga- 
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tion  ditches  abounding  in  that  section,  and 
it  must  protect  itself  and  its  citizens  by 
proper  sanitary  regulations  from  what  is 
termed  malarial  diseases.  As  is  said  in  all 
the  standard  law  books,  the  reason  why  the 
power  to  enact  sanitary  and  health  regula- 
tions is  always  conferred  upon  cities  and  mu- 
nicipalities is  that  they  best  know  their  con- 
ditions and  needs,  and  what  regulations  will 
best  subserve  the  health  of  its  citizens,  and 
when  an  ordinance  is  passed  with  this  end  in 
view,  it  must  be  elearlv  violative  of  some 
provisions  of  the  Constitution  before  the 
courts  will  nullify  it.  While  no  State  or 
municipality  can  arbitrarily  deprive  a  citizen 
of  his  property,  or  the  legitimate  or  proper 
use  thereof,  neither  has  the  citizen  the  right 
to  so  use  his  property  as  to  be  hurtful  and 
harmful  to  his  neighbors,  or  the  public.  When 
a  civil  government  was  formed  for  our  mutu- 
ual  protection  and  benefit,  each  citizen  of 
necessity  surrendered  some  rights  and  privi- 
leges, and  could  no  longer  be  law  unto  him- 
self. Mr.  Dillon,  in  his  work  on  Municipal 
Corporations,  in  discussing  the  class  of  ordi- 
nances involved  in  this  case,  says: 

"Ordinances  prohibiting  certain  acts  with- 
out the  consent  or  permit  of  the  common  coun- 
cil or  the  mavor  or  other  executive  officer, 
have  in  some  cases  been  held  to  be  unreason- 
able and  void,  because  they  submit  the  right 
of  individuals  to  the  unrestrained  discretion 
of  the  council  or  official.  It  has  been  said 
of  ordinances  of  this  nature  that  they  re- 
move the  rights  of  the  individual  from  the 
domain  of  law  and  subject  them  to  the  exer- 
cise of  arbitrary  discretion  on  the  part  of  the 
council  or  the  officer  upon  whom  the  dis- 
pensipfif  power  is  conferred;  that  it  is  un- 
reasonable to  reserve  the  right  to  grant  or 
withhold  the  privilege  as  [341]  it  may  suit 
the  pleasure  of  the  council  or  officer,  and  that 
to  be  valid  an  ordinance  of  this  nature  must 
lay  down  a  uniform  rule  of  action  governing 
the   exercise  of  the  dispensing  power. 

"In  these  cases  the  remarks  of  the  court 
appear  to  have  been  directed  to  the  denial 
of  any  right  or  authority  on  the  part  of 
the  city  to  subject  the  individual  to  an 
arbitrary  discretion  on  the  part  of  the  council 
01'  of  the  officer  upon  whom  the  dispensing 
power  is  conferred.  It  is,  however,  to  be 
observed  that  in  the  great  majority,  if  not 
in  hll,  of  the  cases  cited,  the  ordinance  waa 
prohibitory  in  its  nature,  and  in  the  view* 
of  the  courts  the  acts  sought  to  be  prohibited 
v:>ere  not  of  themselvea  harmful  or  of  snch 
a  nature  as  to  justify  proMhition,  But  whilst 
the  principles  so  laid  down  are  supported  by 
a  respectable  body  of  authority,  it  is  believed 
that  they  are  contrary  to  the  weight  of  the 
decisions.  Many  cases  are  to  be  found  sus- 
taining ordinances  prohibiting  acts  or  even 
the  following  of  trades  or  occupations  with-. 


9M 


CITE  XaiS  VOi..  ANK.  CAS.  1917S. 


out  procuring  permits  which  may  be  issued 
fit  the  discretion  of  the  council,  mayor,  or 
some  other  city  officer  or  department,  and 
the  fact  that  the  dispensing  power  was  ap* 
parently  conferred  without  restraint  or  quali- 
fication has  been  regarded  as  arising  merely 
from  the  difficulty  of  defining  in  advance  up- 
on what  conditions  the  permit  shall  be  given 
or  the  dispensing  power  exercised.  It  has 
also  been  said  that  it  is  not  to  be  assumed 
that  the  council  or  officer  in  exercising  the 
dispensing  power  will  act  arbitrarily  or  other- 
wise than  in  the  exercise  of  a  sound  dis- 
cretion. 

"It  is,  however,  to  be  observed  that  in  sus- 
taining these  ordinances  in  some  instances  the 
courts  declared  that  it  was  within  the  power 
of  the  Legislature,  or  of  the  city  council  by 
virtue  of  delegated  authority,  to  prohibit  the 
act  absolutely,  and  that  the  right  to  abso- 
lutely prohibit  necessarily  includes  the  au- 
thority to  determine  under  what  circum- 
stances the  act  may  be  permitted,  as  the 
greater  power  contains  the  less.  But  in  other 
cases  this  distinction  does  not  seem  to  have 
been  adverted  to,  and  it  appears  to  have  been 
held  that  the  constitutional  rights  of  the 
individual  are  not  affected  in  any  way  merely 
because  the  discretion  to  grant  a  permit  to 
do  an  act  or  to  exercise  a  trade  or  calling 
has  been  vested  in  a  municipal  board  or 
officer.  In  these  cases  it  appears  to  be  as- 
sumed that  if  the  trade  or  calling  is  properly 
of  a  nature  which  may  be  regulated  or  con- 
trolled by  virtue  of  the  police  power,  such 
regulation  or  control  may  be  exercised  by  a 
prohibition  unless  a  permit  be  obtained." 
(Sec.  698,  5th  ed.) 

Under  the  first  paragraph  of  the  above- 
quotation  will  be  found  nearly  all  the  cases 
cited  by  relator  in  his  brief,  and  on  pages 
937,  938,  939  and  940  of  volume  2,  same  edi- 
tion, will  be  found  a  long  list  of  authorities 
sustaining  the  view  taken  by  that  eminent 
law  writer,  Mr.  Dillon,  and  conclusively  show- 
ing that  the  weight  of  authority  in  this 
country  is  against  relator's  contention  in  this 
case,  and  where  the  city  council  is  dealing 
with  a  subject,  which  is  in  the  interest  of 
public  health,  it  may,  if  it  is  deemed  proper, 
absolutely  prohibit,  unless  permission  is 
granted  by  the  council,  and  reserve  to  itself 
the  right  to  say  whether  or  not  a  permit 
shall  be  granted. 

[342]  And  why  should  this  not  be  so?  The 
council  is  the  legislature  or  lawmaking  body 
of  the  city.  At  the  granting  of  each  license 
it  may  throw  about  such  restrictions  and  reg- 
ulations as  the  necessities  of  the  case  demand, 
and  no  one  would  contend  that  the  same  regu- 
lations would  apply  to  the  keeping  of  ten 
head  of  cattle  as  would  be  necessary  if  one 
hundred  were  to  be  kept,  or  that  the  city 
ought  in  any  instance  allow  the  keeping  of 
a  hundred  head  of  cattle  within  the  corpora- 


tion within  300  feet  of  a  residence  or  ad- 
jacent to  the  business  portion  of  the  city.  In 
this  instance  the  power  is  not  delegated  by 
the  council  to  any  other  board  or  body  of 
men,  but  it  provides  that  the  application  shall 
be  made  to  the  council  itself — the  law-making 
body.  Where  could  the  discretion  necessary 
to  be  exercised  in  instances  of  the  character 
described  in  this  ordinance  more  properly  be 
lodged  than  in  the  coimcil,  which  of  neces- 
sity must  pass  the  law,  and  that  they  reserve 
to  themselves  in  granting  permission  to  place 
all  restrictions  they  deem  necessary  for  the 
public  welfare.  And  in  those  instances  where 
the  council  deems  that  the  keeping  of  more 
than  six  head  of  cattle  would  be  hurtful  and 
harmful  to  the  health  of  its  citizenship,  or 
that  the  person  applying  is  not  such  a  person 
as  would  comply  with  the  necessary  regfula- 
tions,  or  where  it  was  desired  to  keep  an 
unlimited  number  of  cattle,  to  refuse  permis- 
sion altogether.  As  said  in  the  original  opin- 
ion, the  facts  are  not  sufficiently  developed  for 
us  to  determine  whether  or  not  the  council 
in  this  instance  has  or  has  not  acted  arbi- 
trarily in  refusing  relator  permission  to  keep 
more  than  six  head  of  cattle.  There  is  no 
allegation  as  to  the  number  he  desired  to 
keep  within  tne  city  limits;  no  allegation 
that  he  would  comply  with  all  reasonable 
rules  and  regulations  that  might  be  pre- 
scribed by  the  council,  or  that  he  had  offered 
to  do  so.  He  has  not  been  tried  for  the 
offense,  but  when  arrested  for  violating  the 
provisions  of  the  ordinance  he  sued  out  a 
writ  of  habeas  corpus  alleging  that  the  ordi- 
nance on  its  face  was  unconstitutional.  We 
do  not  deem  it  so,  and  he  does  not  bring 
himself  within  the  rules  of  law  that  would 
authorize  us  to  grant  him  any  relief ,  and 
the  motion  for  rehearing  is  overruled. 
Overruled. 

Davidsoit,  J.  {dissenting) . — I  have  been  un- 
able to  agree  with  the  conclusion  of  the  ma- 
jority as  expressed  in  Judge  Harper's  opinion. 
I  believe  the  legal  propositions  relied  upon 
and  presented  by  relator  correctly  present  the 
law  of  the  case.  These  propositions  have  been 
ably  and  forcefully  stated  by  his  counsel  in 
their  brief  and  written  argument  and  so 
clearly  reasoned  and  supported  by  authority 
they  should  have  been  sustained.  So  believ- 
ing, I  requested  his  counsel,  Messrs.  Dougher- 
ty A  Gordon  and  Messrs.  W.  F.  Hamsey  and 
G.  L.  Black  to  formulate  and  state  the  propo- 
sitions of  law  applicable  to  the  case  to  form 
the  basis  of  my  dissenting  opinion.  They 
have  done  so,  and  so  clearly  and  ably  I  have 
thought  it  but  just  and  appropriate  to  adopt 
their  statement  of  the  law  as  my  dissenting 
opinion,  which  I  now  do,  which  is  as  follows: 

[343]  "1.  The  ordinance  imder  review  in 
this  case,  in  effect,  prohibits  any  person  from 
keeping  more  than  six  head  of  stock  within 
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300  feet  of  any  hotel  or  private  residence  in 
the  City  of  Beaumont  vAtkout  first  obtaining 
a  permit  fram  the  city  oounciL  The  ordi- 
nanoe  contains  no  conditions  regulating  the 
issuance  of  permits  by  the  city  council.  It 
prescribes  no  conditions,  upon  the  satisfaction 
of  which  the  applicant  for  a  permit  would 
become  entitled  to  same  and  entitled  to  en- 
force his  right  to  same  in  the  courts  by  prop- 
er remedy.  The  whole  matter,  under  the 
terms  of  the  ordinance,  is  left  within  the  un- 
conditioned and  consequently  uncontrollable 
discretion  of  the  city  council.  Under  the 
terms  of  this  ordinance,  the  city  council  may 
grant  a  permit  to  one  person  and  refuse  it 
to  another  under  the  same  circumstances, 
and  there  would  be,  if  the  ordinance  is  valid, 
no  legal  remedy  for  the  person  to  whom  a 
permit  is  refused.  I  think  the  overwhelming 
weight  of  authority  condemns  such  an  ordi- 
nance as  void,  upon  the  ground  that  it  suly 
jects  the  right  to  the  lawful  ownership  and 
use  of  the  property  to  the  unconditioned  and 
arbitrary  discretion  of  the  city  officers.  The 
following  are  a  few  of  the  cases  condemning 
as  void  ordinances  similar  to  the  one  here 
under  review: 

"Yick  Wo  V.  Hopkins,  118  U.  S.  366  [6  S. 
Ct.  1064,  30  U.  S.  (L.  ed.)  220]  (prohibiting 
the  establishment  and  maintenance  of  laun* 
dries  except  in  brick  and  stone  buildings  with- 
in the  City  of  San  Francisco  without  first 
obtaining  a  permit  from  the  Board  of  Super- 
visors ) . 

"Barthet  v.  New  Orleans,  24  Fed.  563  (ordi- 
nance void  prohibiting  the  maintenance  of  a 
slaughterhouse  within  certain  limits  of  the 
city,  unless  permission  be  first  granted  by 
the  city  council). 

''State  V.  Mahner,  43  La.  Ann.  496,  9  So. 
480  (ordinance  void  forbidding  the  main- 
tenance of  dairies  within  certain  limits  of 
the  city  without  a  permit  from  the  city 
council ) . 

"State  V.  Dubarry  [44  La.  Ann.  1117]  11 
So.  718  (ordinance  void  prohibiting  the  keep- 
ing of  a  private  market  within  the  city  with- 
out permission  of  the  city  council). 

"Montgomery  v.  West  fl49  Ala.  311]  42 
So.  1000,  123^  Am.  St.  Rep.  33,  and  note 
(ordinance  void  prohibiting  the  operating  of 
fl^am  engine,  foundry*  cotton  gin,  bakery  or 
establishment  for  boiling  soap  in  the  city 
without  first  obtaining  the  consent  of  the 
city  council). 

"May  V.  People  [1  Colo.  App.  157]  27  Pac 
1010  (an  ordinance  void  which  prohibited  the 
storing  of  hides  or  pelts  within  the  city  lim- 
its without  permission  of  the  council). 

"Baltimore  v.  Radecke,  49  Md.  230,  33  Am. 
Rep.  239. 

"Hagerstown  v.  Baltimore,  etc.  R.  Co.  [107 
Md.  178]  68  Atl.  490  (an  ordinance  void, 
prohibiting  the  keeping  of  live  stock  within 
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250  feet  of  two  private  residences  within  the 
limits  of  the  town,  without  a  permit  from 
the  mayor  and  city  council — almost  literally 
the  same  as  the  ordinance  here  involved). 

"Cicero  Lumber  Co.  v.  Cicero  [176  111.  9] 
51  N.  E.  758  (ordinance  void  which  prohibit- 
ed the  driving  of  omnibuses  or  heavy  [344] 
vehicles  over  a  certain  boulevard  without  a 
permit  therefor  from  the  board  of  trustees 
of  the  town). 

"Noel  V.  People  [187  111.  687]  68  N.  E. 
616  (Act  void  which  delegates  power  to  a 
State  Board  of  Health  to  issue  permits  and 
does  not  prescribe  restrictions  or  conditions). 

"Richmond  v.  Dudley  [129  Ind.  112]  28 
N.  E.  312  (ordinance  void  which  prohibits 
the  storing  of  oils  or  inflammable  materials 
in  the  city  except  by  persons  or  at  places 
permitted  by  the  city  council). 

"Elkhart  v.  Murray  [165  Ind.  304]  75  N. 
E.  593  (adhering  to  the  rule  stated  in  the 
last  case). 

"Bear  v.  Cedar  Rapids  [147  la.  341]  126 
N.  W.  324  (ordinance  void  providing  that  no 
person  should  be  allowed  to  sell  milk  within 
the  city  without  first  obtaining  a  permit  from 
the  Board  of  Health,  and  not  providing  any 
conditions  upon  which  permits  shall  be  issued 
or  withheld). 

"Walsh  V.  Denver  [11  Colo.  App.  523]  53 
Pac.  458  (ordinance  requiring  butchers  to  ob- 
tain a  permit  from  the  health  committee  of 
the  city  before  carrying  on  their  business, 
and  not  containing  any  conditions  or  regula- 
tions governing  issuance,  held  void). 

"Com.  V.  Maletsky  [203  Mass.  241]  89  N. 
E.  245  (ordinance  void  which  prohibits  any 
person  to  occupy  or  use  a  building  for  the 
purpose  of  picking,  storing  or  assorting  rags, 
without  a  written  permit  from  the  chief  of 
the  fire  department,  and  no  conditions  pre- 
scribed). 

"Richmond  v.  Model  Steam  Laundry  [111 
Va.  758]  69  S.  E.  932  (ordinance  void  which 
prohibits  a  certain  act  to  be  done  except  by 
a  permit  from  the  city  council). 

"Boyd  V.  Frankfort  Board  of  Council  [117 
Ky.  199]  77  S,  W.  669  (ordinance  void  which 
prohibits  any  person  from  erecting  any  struc- 
ture within  the  city  without  the  permission  of 
the  common  council,  no  conditions  being  pre- 
scribed ) . 

"Newbern  v.  McCann  [106  Tenn.  169]  68 
S.  W.  114  (ordinance  void  which  makes  it 
unlawful  for  the  proprietor  of  any  saloon 
where  intoxicating  liquors  are  sold  to  enter 
his  saloon  on  Sunday  for  any  purpose  with- 
out obtaining  a  written  permit  from  the 
mayor). 

"Coodale  v.  Sowell  [62  S.  C.  616]  40  S.  E. 
970,  laying  down  the  same  principle. 

"Little  Chute  v.  Van  Camp  [136  Wis.  526] 
117  N.  W.  1012  (ordinance  void  which  pro- 
vided that  all  saloons  of  the  village  should 
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close  at  11  o'clock  and  remain  closed  until 
6  o'clock,  unless  by  special  permit  of  the 
president  of  the  village). 

"State  V.  Crepeau  [29  R.  I.  340]  71  Ail, 
449  ( ordinance  void  which  undertakes  to  con- 
trol the  construction  of  buildings  without  a 
permit  first  obtained,  and  does  not  define 
conditions  under  which  permits  may  be  ob- 
tained ) . 

"Sioux  Falls  v.  Kirby  [6  S.  D.  62]  60  N. 
W.  156,  construing  a  similar  ordinance  and 
holding  same  void. 

"State  V.  Kuntz  [47  La.  Ann.  106]  16  So. 
651  (ordinance  void  which  prohibits  the  stab- 
ling of  more  than  two  horses  within  the  city 
without  a  permit  from  the  city  council) . 

[345]   "Los  Angeles  County  v.  Hollywood 
Cemetery  Assoc.   [124  Cal.  344]  57  Pac.  153 
9   (annulling  an  ordinance  prohibiting  the  en- 
larging  of   cemeteries   without  the  council's 
permission,  no  conditions  being  prescribed). 

"Ex  p.  Theisen  [30  Fla.  629]  11  So.  901 
(annulling  an  ordinance  for^bidding  liquor 
sales  within  certain  districts  of  the  city  with- 
out the  council's  consent). 

"State  V.  Tenant,  110  N."  C.  609  (ordinance 
void  which  prohibits  the  erection  of  buildings 
without  the  permission  of  the  aldermen,  no 
uniform  rules  being  prescribed  to  obtain  per- 
mits). 

"State  V.  Dering  [84  Wis.  585]  64  N.  W. 
1105  (annulling  an  ordinance  prohibiting  pa- 
rading in  the  city  without  the  mayor's  per- 
mission). 

"Bostock  ▼.  Sams  [96  Md.  400]  52  Atl.  665 
(condemning  ordinance  similar  in  effect). 

"Some  of  the  forgoing  cases,  as  will  be 
noted,  involve  ordinances  almost  identical 
with  the  one  here  construed.  All  of  them 
involve  the  application  of  a  similar  principle. 
It  is  not  necessary  to  quote  from  them  in 
detail.  The  following  quotation,  however,  in 
the  case  of  Cicero  Lumber  Co.  v.  Cicero  [176 
III.  9]  61  N.  E.  768,  evidences  a  course  of 
reasoning  which  will  be  found  in  all  the 
above  cases  and  which  states  clearly  the 
grounds  upon  which  these  ordinances  are  held 
void:  'It  prohibits  that  which  is  in  itself 
and  as  a  general  thing  perfectly  lawful  and 
leaves  the  power  of  permitting  or  forbidding 
the  use  of  traffic  teams  upon  the  boulevard 
to  an  unregulated  official  discretion,  when 
the  whole  matter  should  be  regulated  by  per- 
manent legal  provisions,  operating  generally 
and  impartially.  The  ordinance  is  not  gen- 
eral in  its  operation.  It  does  not  affect  all 
citizens  alike  to  use  traffic  vehicles.  It  is. 
only  persons  driving  traffic  vehicles  upon 
the  boulevards  without  the  permission  of  the 
board  of  trustees  who  are  subjected  to  the 
penalties  of  this  ordinance.  The  ordinance 
in  no  way  regulates  or  controls  the  discretion 
vested  thereby  in  the  board.  It  prescribes  no 
conditions  upon  which  the  special  permission 


of  the  board  is  to  be  granted.  Thus  the  board 
is  clothed  with  the  right  to  grant  the  privi- 
lege to  some  and  to  deny  it  to  others.  Ordi- 
nances which  thus  invest  the  city  council  or 
both  of  trustees  with  a  discreticm  which  is 
purely  arbitrary  and  which  may  be  exercised 
in  the  interest  of  a  favored  few  are  unreason- 
able and  void.' 

"The  following  quotation  from  State  v. 
Mahner  [43  La.  Ann.  496]  9  So.  480,  where 
the  court  had  under  review  an  ordinance  al- 
most identical  with  the  one  here  involved, 
is  clearly  in  point: 

"  *The  ordinance  is  not  general  in  its  opera- 
tion. It  does  not  affect  all  citizens  alike  who 
follow  the  same  occupation  which  it  attempts 
to  regulate.  It  is  only  those  persons  who 
keep  more  than  two  cows  in  the  prohibited 
limits  without  the  permission  of  the  city 
council  who  are  subjected  to  the  penalties 
in  this  ordinance.  The  discretion  vested  by 
the  ordinance  in  the  city  council  is  in  no  way 
regulated  or  controlled.  There  are  no  condi- 
tions prescribed  upon  which  the  permit  will 
be  granted.  It  is  w^ithin  the  power  of  the 
city  council  to  grant  the  privilege  to  some, 
to  deny  it  to  others.  The  discretion  vested 
in  the  council  is  purely  [346]  arbitrary.  It 
may  be  exercised  in  the  interest  of  a  favored 
few.  It  may  be  controlled  by  partisan  con- 
siderations and  race  prejudices,  or  by  person- 
al animosities.  It  lays  down  no  rules  by 
which  its  impartial  execution  can  be  secured 
or  partiality  or  oppression  prevented.' 

"The  same  reasoning  is  applicable  to  the 
ordinance,  with  the  violation  of  which  the 
relator  is  charged.  It  does  not  prohibit  all 
persons  within  the  city  of  Beaumont  from 
keeping  more  than  six  head  of  stock  within 
300  feet  of  a  private  residence.  It  prohibits 
only  those  to  do  this  who  are  unable  to  secure 
a  permit  from  the  oity  council;  and  does  not 
prescribe  any  conditions  regulating  the  is- 
suance of  permits  and  upon  compliance  with 
which  the  citizen  could  enforce  in  the  courts 
the  iBSUance  of  same.  In  this  connection 
it  should  be  remembered  that  it  is  not  even 
pretended  that,  aside  from  this  ordinance,  the 
keeping  of  more  than  six  head  of  cattle  in 
a  city  is  an  unlawful  act  or  is,  in  itself,  a 
nuisance.  In  other  words,  this  ordinance  un- 
dertakes to  prohibit  or  regulate  an  otherwise 
lawful  use  of  property.  This  being  true,  it 
should  have  prescribed  conditions  and  regu- 
lations governing  the  issuance  of  permits,  eo 
that,  upon  a  compliance  with  same,  a  citizen 
desiring  a  permit  could  enforce  his  right  to 
same  by  appropriate  remedy  in  each  case. 

"2.  I  am  also  unable  to  agree  with  *  the 
position  of  the  majority,  stated  in  the  origi- 
nal opinion,  that  the  proper  remedy,  if  any, 
for  the  relator  is  that  of  mandamus.  If  this 
ordinance  is  valid,  it  confers  upon  the  city 
council   a  pure   and   uncontrolled  discretion 
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with  reference  to  the  issuance  of  permits.  This 
being  tme,  no  eourt  would  issue  a  writ  of 
mandamus  to  compel  the  issuance  of  same, 
for  the  rule  is  elementary  that,  before  the 
writ  of  mandamus  will  issue,  it  must  appear 
that  the  duty  is  ministerial.  The  cases  cited 
in  the  majority  opinion,  holding  mandamus 
to  be  a  proper  remedy  to  compel  the  iBsuance 
of  a  license,  upon  examination,  will  be  found 
to  be  cases  where  the  ordinance  or  statute 
under  which  the  license  was  to  be  issued  pre- 
scribed regulations  and  conditions  governing 
the  issuance  of  same  and  upon  compliance 
with  which  the  applicant  became  absolutely 
entitled  to  the  license.  This  ordinance  pre- 
scribes no  conditions  and  no  regulations.  It 
would,  therefore,  be  an  impossibility  for  the 
applicant,  in  his  petition  for  mandamus,  to 
make  it  appear  that  he  had  satisfied  all  con- 
ditions, for  the  reason  that  none  are  pre- 
scribed. The  whole  matter  is  left  uncondi- 
tioned and,  as  stated  in  many  of  the  authori- 
ties, consequently  imcontrollable  discretion  of 
the  city  council.  It  is  upon  this  very  ground 
that  these  ordinances  have  been  generally  held 
void  by  the  courts.  An  examination  of  the 
authorities  hereinbefore  cited  will  show  that 
many  of  the  courts  have  regarded  tliis  fact 
as  of  controlling  importance  in  determining 
that  the  ordinance  construed  was  invalid. 
See  also  the  following:  Yick  Wo  v.  Hopkins, 
118  U.  S.  366  [6  S.  Ct.  1064,  30  U.  8.  (L. 
ed.)  220];  Cyc.  vol.  23,  p.  138;  Cyc.  vol.  25, 
p.  623;  Denison,  etc.  R.  Co.  v.  Railroad  Com- 
mission, 95  Tex.  671;  Sherman  v.  Smith  [12 
Tex.  Civ.  App.  680]  35  S.  W.  294;  Brown  v. 
Houston  (Tex.)  48  S.  W.  760;  Lewright  v. 
Bell,  94  Ttex.  656;  Teat  v.  McGaughey,  85 
Tex.  478. 

"3.  I  am  also  unable  to  agree  with  the  con- 
clusion of  the  majority  [347]  that  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  are  against  the  position  of  the  relator. 
This  case,  it  seems  to  me,  presents,  in  all 
material  respects,  the  same  question  present- 
ed in  the  great  case  of  Yick  Wo  v.  Hopkins, 
118  U.  8.  866  [6  S.  Ct.  1064,  30  U.  S.  (L. 
ed.)  220].  The  ordinance  there  under  review 
prohibited  the  establishment  and  maintenance 
of  laundries  within  the  City  of  San  Francisco 
not  built  of  brick  or  stone,  without  the  per- 
mission of  the  board  of  supervisors.  It  was 
the  object  of  the  ordinance  to  prevent  the 
establishment  and  maintenance  of  laundries 
in  wooden  buildings.  The  Supreme  Court  of 
California  held  it  to  be  a  valid  police  regula- 
tion. The  Supreme  Court  of  the  United 
States  also  admitted  that  the  police  power 
of  the  city  extended  over  the  subject  matter 
covered  by  the  ordinance,  but  it  held  the 
ordinance  void  upon  two  grounds:  First, 
that,  on  its  face,  it  clearly  vested  in  the  city 
council  an  unconditioned  and  uncontrollable 
discretion  with  reference  to  the  issuance  or 
withholding  of  permits  to  establish  and  main* 
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tain  laundries  in  the  city.  The  ordinance,  just 
as  the  one  here  under  review,  prescribed  no 
oonditions,  upon  the  satisfaction  of  which  one 
became  entitled  to  the  permit.  It  left  the 
whole  matter  to  the  arbitrary  discretion  of 
the  board,  and  the  court  held  the  ordinance 
void  on  that  ground.  Second,  it  further  held 
the  ordinance  void  on  the  ground  that,  aside 
from  what  might  be  its  natural  or  possible 
operation  it  had  in  fact  been  so  construed 
and  so  applied  by  the  municipal  authorities 
as  to  result  in  an  actual  discrimination.  The 
court  there  laid  down  the  rule  which  it  has 
since  followed  in  many  cases  that,  in  deter- 
mining whether  a  given  act  or  ordinance  is 
violative  of  the  Fourteenth  Amendment,  it 
will  not  confine  itself  to  the  mere  language 
of  the  Act  or  ordinance,  but  will  look  rather 
to  its  actual  construction  and  administra- 
tion by  those  whose  duty  it  is  under  the  laws 
of  the  State  to  construe  and  administer  it. 
The  facts  of  that  case  show  that  the  ordinance 
under  review  had  been  so  construed  and  so 
applied  by  the  city  authorities  as  to  create 
against  the  relator  a  discrimination  violative 
of  the  Fourteenth  Amendment,  and  it  was 
held  that  he  was  entitled  to  relief  without 
reference  to  whether  the  ordinance  was  on 
its  face  void  or  not.  Now,  in  the  later  case 
of  Fischer  v.  St.  Louis,  194  U.  S.  361  [24 
S.  Ct.  673,  48  U.  S.  (L.  ed.)  1018]  cited  in 
the  majority  opinion,  the  court  had  under 
consideration  merely  the  question  as  to  the 
bare  validity  of  the  ordinance  considered  aside 
from  its  actual  operation.  The  court,  in  that 
opinion,  calls  attention  to  the  fact  that 
no  complaint  was  made  as  to  the  actual  oper- 
ation of  the  ordinance  and  that  it  was  not 
contended  that  there  had  been  any  discrimina- 
tion in  the  operation  of  the  ordinance.  This 
fact  distinguishes  the  case  from  the  case  of 
Yick  Wo  v.  Hopkins  and  from  the  case  here 
presented.  It  is  agreed  in  the  record  on  this 
appeal  that  there  are  twenty-three  other 
places  in  the  City  of  Beaumont,  situated  with- 
in 300  feet  of  a  private  residence  and  situated 
exactly  under  the  same  conditions  as  the  re- 
lator as  to  sanitation  and  proximity  to  resi- 
dence, where  more  than  six  head  of  stock 
are  kept  by  the  permission  of  the  city  coun- 
cil. In  other  words,  it  is  admitted  in  this 
record  that  the  relator  is  prosecuted  for  the 
violation  of  this  ordinance,  when  twenty-three 
other  persons  in  the  city  of  Beaumont,  situ- 
ated exactly  similar  to  [348]  himself  in  all 
material  respects,  have  been  granted  permits 
under  this  ordinance  to  do  the  same  act. 
It  therefore  appears  that,  as  this  ordinance 
is  construed  and  administered  by  the  city 
authorities,  it  has  resulted  in  actual  discrimi- 
nation against  the  relator,  in  violation  of  the 
Fourteenth  Amendment.  As  stated  in  the 
case  of  Yick  Wo  v.  Hopkins,  it  is  not  neees- 
sary  for  this  court,  in  deciding  the  case  at 
bar,  to  reason  from  the  probable  to  the  actual 
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and  pass  upon  the  validity  of  tiiia  ordmaaee 
as  tested  merely  by  the  opportunities  vhieh 
its  terms  afford  of  unequal  and  unjust  di»> 
crimination  in  its  administration,  for  the 
record  as  presented  shows  that  the  ordinance, 
in  its  actual  operation  and  actual  admin- 
istration by  the  city  authorities,  has  resulted 
in  an  unconstitutional  discrimination  against 
the  relator.  It  was  said  in  the  case  of  Yick 
Wo  V.  Hopkins: 

"'Though  the  law  itself  be  fair  on  its 
face  and  impartial  in  its  appearance,  yet  if 
it  is  applied  and  administered  by  public  au- 
thority with  an  evil  eye  and  an  unequal  hand 
so  as  practically  to  make  unjust  and  illegal 
discrimination  :between  persons  in  similar  cir- 
cumstances material  to  their  rights,  the  de- 
nial of  equal  justice  is  still  within  the  pro- 
hibition of  the  Constitution/ 

"The  same  must  be  said  in  the  case  at  bar. 
Even  though  this  ordinance  be  fair  on  its 
face,  yet  it  appears  from  the  record  that  it 
has  been  so  construed  aiid  so  operated  by  the 
city  authorities  charged  with  the  duty  of 
administering  it  as  to  result  in  a  discrimina* 
tion,  whereby  this  relator  is  prosecuted  for 
the  doing  of  an  act  which  twenty-three  of 
his  neighbors  are  permitted  to  do  under  the 
express  sanction  of  the  city  council. 

"I  find  nothing  in  Mr.  Dillo;ti's  work  on 
Municipal  Corporations  that  militates  against 
this  view.  'In  section  698,  just  following 
what  fs  quoted  in  the  majority  opinion,  the 
learned  author  says: 

*'  'There  are,  howefver,  limits  to  the  princi- 
ple (referring  to  the  principle  quoted  in  the 
majority  opinion).  Thus,  for  example,  if  it 
is  shown  that  the  power  thus  conferred  upon 
the  counsel  or  officer  is  in  fact  arbitrarily 
exercised  against  the  individual  under  the 
sanction  of  the  State  authority  to  deprive 
him  of  rights  which  he  ought  to  be  permitted 
to  enjoy  by  discriminating  against  him  in  the 
enjoyment  of  these  rights,  the  Supreme  Court 
of  the  United  States  has  given  redress  when 
the  case  has  come  before  it  in  such  manner 
as  to  authorize  the  interference  of  a  Federal 
court,*  citing  Yick  Wo  v.  Hopkins,  supra. 

'*It  thus  appears  that  Mr.  Dillon  recognises 
the  distinction  between  the  doctrine  of  the 
case  of  Yick  Wo  v.  Hopkins  and  the  doctrine 
announced  in  Fischer  v.  St.  Louis.  The  doc- 
trine last  quoted  should  apply  to  this  case 
with  peculiar  force,  for  it  is  agreed  in  the 
statement  of  facts  that  the  relator  is  situated 
as  to  sanitation  and  proximity  to  residence 
in  the  same  way  as  twenty-three  other  per- 
sons to  whom  the  oity  council  has  issued  per- 
mits. No  reason  is  suggested  in  the  record 
why  he  is  thus  discriminated  against. 

"I  further  find,  in  the  recent  case  of  Home 
Telephone,  etc.  Co.  v.  Los  Angeles,  227  U.  S. 
278  [38  S.  Ct.  312}  67  U.  S.  (L.  ed.)  510, 
that  the  Supreme  Court  has  [849]  recently 
again  held  that,  even  though  a  State  law  or 


municipal  ordisanee  be  undiflcriminating  on 
its  face,  yet  it  is  enforced  in  such  a  manner 
as  to  create  discrimination,  relief  will  be 
afforded.  The  case  also  cites  with  approval 
Yick  Wo  V.  Hopkins,  and  many  other  authori- 
ties, laying  down  the  same  rule.  I  am  sure 
that,  in  the  case  of  Fischer  v.  St.  Louis,  supra, 
the  Supreme  Court  did  not  intend  to  overrule 
the  case  of  Yick  Wo  v.  Hopkins,  or  in  any- 
wise to  limit  the  effect  of  that  great  case.  In 
the  first  place,  the  oourt,  in  deciding  Fischer 
y.  St.  Louis,  does  not  even  refer  to  the  case 
of  Yick  Wo  V.  Hopkins,  and,  in  the  second 
place,  I  find  that,  in  many  cases  decided  since 
Fischer  ▼.  St.  Louis  was  decided,  the  conrt 
has  expressly  approved  the  holding  of  Yick 
Wo  V.  Hopkins.  (See  Home  Telephone,  etc: 
Go.  V.  Los  Angeles,  supra ;  also  New  York  v. 
Van  De  Carr,  199  U.  S.  652  [26  S.  a.  144, 
50  U.  S.  (L.  ed.)  305]).  I  think  in  this 
case  that  the  agreed  statement  of  facts  shows 
that  this  ordinance  is  so  administered  as  to 
create  a  discrimination.  No  reason  is  sag* 
gested  in  the  record  why  the  relator  should 
be  refused  the  permit  when  twenty-three  of 
his  favored  neighbors  are  granted  permits. 
'The  discrimination  is,  therefore,  ill^al  and 
the  public  administration  which  enforces  it  is 
a  denial  of  the  equal  protection  of  the  laws 
and  a  violation  of  the  Fourteenth  Amendment 
of  the  Constitution.  The  imprisonment  of 
the  petitioner  is  therefore  iUegai  and  he 
should  be  discharged.' 

"If,  however,  it  can  be  said  that  there 
is  conflict  between  the  case  of  Tick  Wo  t. 
Hopkins,  and  Fischer  v.  St.  Louis,  then  I 
am  constrained  to  follow  the  first  cited  case. 
I  find  that  the  opinion  of  .the  court  in  Fischer 
V.  St.  Louis  is  criticised  as  unsound  by  no 
less  an  authority  than  Judge  A.  C.  Freeman, 
the  great  editor  and  annotator  of  the  Amer- 
ican State  Reports,  in  his  note  to  the  case 
of  Montgomery  v.  West,  volume  123,  page 
41.  I  further  find  that  the  case  of  Yick  Wo 
V.  Hopkins  has  been  cited  with  approval  and 
followed  by  nearly  all  of  the  State  courts 
before  which  this  question  has  come  for  de- 
eisioB.  (See  authorities  eited  in  the  first 
section  of  this  opinion.)  It  is  approved  by 
the  great  writers  on  constitutional  law.  It 
is  generally  regarded  as  one  of  the  greatest 
decisions  ever  handed  dovm  by  the  Supreme 
Court  of  the  United  States,  and  is  in  fact 
almost  a  l^;al  classic.  I  am  unable  to  believe 
that  a  case  so  well  considered,  so  often  cited 
and  so  universally  approved  annonnoes  any 
doctrine  that  is  unsound.  The  following  quo- 
tation from  the  opinion  states  a  principle 
which  has  been  many  times  quoted  with 
approval  and  whi<^,  if  followed,  renders  the 
ordinances  here  construed  void  beyond  all 
question : 

"  'When  we  consider  the  nature  and  the 
theory  of  our  institutions  of  government,  the 
principles  upon  which  they  are  supposed  to 
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resty  aad  review  t)ie  history  id  tbeir  deyelop- 
meat,  we  *re  constraiiied  to  concliide  that 
they  do  not  mean  to  leave  room  for  the  play 
and  action  of  pur^y  personal  and  arbitrary 
power.  Sovereignty  itself  is,  of  course,  not 
subject  to  law,  for  it  is  the  author  and  source 
of  law;  but  in  our  system,  while  sovereign 
powers  are  delegated  to  the  agencies  of  gov- 
ernment, sovereignty  itself  remains  with  the 
people,  by  whom  and  for  whom  ail  govern- 
ment exists  and  acts.  And  the  law  is  the 
definition  and  limitation  [350]  of  power.  It 
is,  indeed,  quite  true,  that  there  must  always 
be  lodged  somewhere,  and  in  some  person  or 
body,  the  authority  of  final  decision*  and,  in 
many  cases  of  mere  administration  the  re- 
sponsibility is  purely  political,  no  appeal  ly- 
ing except  to  the  ultimate  tribunal  of  the 
public  judgment,  exercised  either  in  the  pres- 
sure of  opinion  or  by  means  of  the  suffrage. 
But  the  fundamental  rights  to  life,  liberty, 
and  the  pursuit  of  happiness,  considered  as 
individual  possessions,  are  secured  by  those 
maxims  of  constitutional  law  which  are  the 
monuments  showing  the  victorious  progress 
of  the  race  in  securing  to  men  the  blessings 
of  civilieation  under  the  reign  of  just  and 
equal  laws,  so  thai,  in  the  famous  language 
of  the  Massachusetts  Bill  of  Rights,  the  gov- 
ernment of  the  commonwealth  "may  be  a  gov- 
omment  of  Taws  and  not  of  men."  For  the 
very  idea  that  one  man  may  be  compelled  to 
hold  his  life,  or  the  means  of  living,  or  any 
material  right  essential  to  the  enjoyment  of 
life,  at  the  mere  will  of  another,  seems  to 
he  intolerable  in  any  country  where  freedom 
prevails,  as  being  the  essence  of  slavery  it- 
self.* 

"I  agree  to  this  doctrine.  A  municipal 
ordinance  which  grants  to  certain  municipal 
officers  the  unregulated,  unconditioned  and 
<»onsequently  arbitrary  and  uncontrollable  dis- 
cretion to  determine  whether  a  citizen  shall 
enjoy,  within  the  city,  the  lawful  use  of  cer- 
tain property  should  be  stricken  down  as 
void.  The  ordinance  under  review  commits 
to  the  city  council  of  the  City  of  Beaumont 
the  unregulated,  unconditioned  and  unre- 
strained discretion  to  determine*  whether  or 
not  a  person  residing  in  the  city  shall  keep 
more  than  six  head  of  stock.  The  ordinance 
prescribes  no  conditions  or  regulations  govern- 
ing the  issuance  or  withholding  of  permits. 
A  citizen  of  the  city  would  be  powerless  in 
any  court  to  enforce  the  impartial  administra- 
tion of  this  ordinance.  The  ordinance  is> 
therefore,  void,  'for  the  very  idea  that  one 
man  may  be  compelled  to  hold  his  life  or 
the  means  of  living,  or  any  material  right 
essential  to  the  enjoyment  of  life  at  the  mere 
will  of  another  seems  to  be  intolerable  in  any 
country  where  freedom  prevails,  as  being  the 

ettsence  of  slavery  itself.' " 
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Validity  of  Ordiaamoe  Bac«l»tlifts 
Keopims  of  Cattle  withiA  IKiudoipal 
It&mita. 

Introductory,  929. 
General  Rule,  929. 
Application  of  Rule,  930. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
cases  discussing  the  power  of  a  municipality 
to  regulate  by  ordinance  the  keeping  of  cat- 
tle within  its  limits.  Cases  involving  the 
regulation  of  slaughterhouses,  stables,  or  meat 
dealers,  and  ordinances  looking  solely  to  the 
protection  of  the  public  health  by  regulations 
to  prevent  the  sale  of  impure  milk,  are  not 
considered  although  all  those  which  involve 
ordinances  in  terms  regulating  the  keeping 
of  cows  or  cattle  are  included. 

General  BtUe, 

It  is  generally  held  that  an  ordinance  regu- 
lating the  keeping  of  cattle  within  municipal 
limits  is  a  valid  exercise  of  the  police  power 
delegated  to  a  municipality  when  the  ordi- 
nance in  question  is  not  unreasonable  or 
arbitrary.  Fischer  v.  St.  Louis,  194  U.  S. 
361,  24  S.  Ct.  673,  48  U.  S.  (L,  ed.)  1018, 
affirmifig  167  Mo.  654,  67  S.  W.  872,  99 
Am.  St.  Rep.  614,  64  L.R.A.  679;  Schefe  v. 
St.  Louis,  194  U.  S.  373,  24  S.  Ct.  676, 
48  U.  S.  (L.  ed.)  1024,  affirming  167  Mo. 
666,  67  S.  W.  1100;  In  re  Linehin,  72  Cal. 
114,  13  Pac.  170;  Thorpe  v.  Savannah,  13 
Ga.  App.  767,  79  S.  E.  949;  Chicago  v. 
Union  Stock  Yards,  etc.  Co.  164  111.  424,  45 
K.  £.  430;  Ringelstein  v.  Chicago,  128  111. 
App.  483;  Knoxville  v.  Chicago,  etc.  R.  Co.  83 
la.  636,  50  X.  W.  61,  32  Am.  St.  Rep.  321: 
'New  Orleans  v.  Murat,  119  La.  1093,  44  So. 
898;  State  v.  Mahner,  43  La.  Ann.  496,  9 
So.  480;  State  v.  Dulaney,  43  La.  Ann.  600, 
9  So.  481 ;  Hagerstown  v.  Baltimore,  etc.  R. 
Co.  107  Md.  178,  68  Atl.  490,  126  Am.  St. 
Rep.  382 ;  Colton  v.  South  Dakota  Cent.  Land 
Co.  25  S.  D.  309,  126  N.  W.  507,  28  L.R.A. 
(N.S.)  122;  McKnight  v.  Toronto,  3  Ont 
284.    And  see  the  reported  case. 

Thus  in  the  case  of  In  re  Linehan,  72  Cal. 
114,  13  Pac.  170,  the  court  said:  "Subject 
to  constitutional  limitations,  legislative  au- 
thority extends  to  the  suppression  or  regula- 
tion of  those  things  which  are  hurtful  to 
the  general  good,  and  as  a  general  rule,  the 
law-making  power  will  be  deemed  the  ex- 
clusive judge  of  what  is  or  la  not  hurtful. 
(Ex  p.  Andrews,  18  Cal.  679.)  The  necesr 
sity  of  legislation  to  restrict  the  unlimited 
herding  of  swine  and  cows  in  thickly  populated 
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districts  is  too  apparent  to  need  argument. 
Keeping  swine  or  cows  is,  or  may  be,  an 
occupation';  and  within  certain  limits,  may 
be  detrimental  to  h^aith  and  dangerous  to 
the  public  safety.  We  suppose  these  animals 
are  kept  in  large  numbers,  not  for  the  com- 
pany,  but  for  the  profit  they  afford,  and  when 
60  kept,  it  is  a  business,  an  occupation,  equal- 
ly with  any  other." 

So  in  Colton  v.  South  Dakota  Cent.  Land 
Co.  25  S.  D.  309,  126  N.  W.  507,  28  L.R.A. 
(N.S.)  122,  there  was  involved  the  validity 
of  an  ordinance  which  made  it  imlawful  to 
keep  a  pen,  building  or  inclosure  wherein  any 
cattle  were  collected,  kept  or  fed,  or  to  col- 
lect, keep  or  feed  cattle  within  any  pen,  build- 
ing, or  inclosure,  within  a  defined  district. 
The  municipality  was  given  express  power 
by  statute  to  declare  what  should  constitute 
a  nuisance.  In  upholding  the  ordinance  the 
court  said:  ''The  business  of  keeping,  feed- 
ing, shipping,  and  dealing  in  cattle,  sheep, 
and  swine  is  in  itself  entirely  legitimate.  It 
requires  such  pens  or  yards  as  are  described 
in  the  circuit  court  decision.  It  involves 
substantial  property  rights  which  should  not 
be  capriciously  ignored.  Nevertheless,  as 
every  one  'must  so  use  his  own  rights  as  not 
to  infringe  upon  the  rights  of  others'  (Rev. 
Civ.  Code,  §  2413),  and  as  the  business  in 
question  is  one  which  as  usually  conducted 
causes  a  large  amount  of  manure,  offal,  gar- 
bage, and  other  offensive  substances  to  accu- 
mulate where  it  is  conducted,  and  causes  nox- 
ious, annoying,  and  injurious  smells  which 
taint  the  atmosphere  in  the  vicinity  where 
it  is  carried  on,  to  the  annoyance,  injury, 
and  discomfort  of  persons  residing  or  trans- 
acting business  in  the  neighborhood  of  its 
location,  this  court  cannot  say  that  an  ordi- 
nance which  excludes  such  business  from  de- 
fined districts,  instead  of  attempting  to  pre- 
serve the  public  health  by  regulation  within 
such  districts,  is  so  clearly  unreasonable  as 
to  demand  its  annulment;  on  the  contrary, 
the  inappropriatene'ss  of  an  urban  residence 
district  as  a  location  for  an  ordinary  railway 
stoekyard  is  too  apparent  for  argument.  No 
function  of  civil  government  is  more  deserv- 
ing of  serious  consideration  than  is  the  con- 
servation of  the  public  health.  The  subject 
of  sanitation  in  cities  and  towns  is  every- 
where receiving  earnest  and  thoughtful  at- 
tention. Pure  air  and  pure  water  are  com- 
ing to  be  universally  recognized  as  matters 
of  paramount  importance — ^matters  to  which 
the  selfishness  of  commerce  should  be  com- 
pelled to  make  reasonable  concessions." 

Application  of  Rule, 

In  two  cases  the  United  States  Supreme 
Court  has  held  that  an  ordinance,  adopted 
under  express  statutory  authority,  providing 


that  no  4iury  or  cow  stable  should  be  eataJi- 
lisbed  witliin  the  limits  of  the  city,  and  that 
no  dairy  or  cow  stable  not  in  operation  at 
the  time  of  the  approval  of  the  ordinance 
should  be  maintained  on  any  premises  with- 
out permission  from  the  municipal  assembly 
by  proper  ordinance,  did  not  deprive  a  dis- 
favored dairy  keeper  of  his  property  without 
due  process  of  law,  or  deny  him  the  equal 
protection  of  the  laws;  and  that  the  fact 
that  permission  to  keep  cattle  might  be  grant- 
ed by  the  municipal  assembly  did  not  impair 
in  any  degree  the  validity  of  the  ordinance. 
Fischer  v.  St.  Louis,  liM  U.  S.  361,  24  S.  Ct. 
673,  48  U.  S.  (L.  ed.)  1018,  affirming  167  Mo. 
654,  67  S.  W.  872,  99  Am.  St.  Rep.  614, 
64  LJR.A.  679;  Schefe  v.  St.  Louis,  194  U. 
8.  373,  24  S.  Ct.  676,  48  U.  S.  (L.  ed.)  1024, 
affirming  167  Mo.  666,  67  S.  W.  1100. 

In  the  case  of  In  re  Linehan,  72  Gal.  114, 
13  Pac.  170,  an  order  of  the  board  of  super- 
visors of  a  city  and  county  which  prohibited 
.the  keeping  of  more  than  two  cows  within 
a  defined  portion  of  the  city  and  county,  was 
sustained  both  by  the  constitution  and  by 
statute  authorizing  the  board  of  supervisors 
to  regulate  or  exclude  occupations  dangerous 
to  public  safety. 

In  Thorpe  v.  Savannah,  13  Ga.  App.  767, 
79  S.  £.  949,  it  was  held  that  since  a  city 
had  the  right  under  the  police  power  to 
regulate  the  keeping  of  cows  within  its  cor- 
porate limits  for  the  preservation  of  the  pub- 
lic health,  an  ordinance  prohibiting  the  keep- 
ing of  any  cow  or  cows  within  the  corporate 
limits  of  the  city  except  under  a  permit 
first  obtained  from  the  health  officer  of  the 
city  was  valid  and  did  not  deprive  a  person 
to  whom  a  permit  was  refused  of  any  con- 
stitutional or  l^gal  right. 

In  Ringelstein  v.  Chicago,  128  111.  App.  483, 
in  holding  to  be  valid  an  ordinance  forbidding 
the  keeping  of  certain  refuse  for  the  purpose 
of  feeding  it  to  cows,  it  was  said  that  while 
the  city  had  express  power  to  pass  and  en- 
force necessary  police  regulations,  without 
that  express  power  the  common  council  had 
the  right  to  pass  such  an  ordinance  in  the 
exercise  of  the  police  power. 

In  New  Orleans  v.  Murat,  119  La.  1093, 
44  So.  898,  the  court  sustained  the  validitv 
of  an  ordinance,  passed  under  a  specific  grant 
of  power^  which  made  it  unlawful  thereafter 
to  establish  a  dairy  within  prescribed  limits 
and  required  that  dairies  existini^  within 
those  limits  should  be  removed  within  ten 
years,  and  that. all  dairies  should  thereafter 
be  conducted  in  accordance  witli  such  rules 
as  might  be  prescribed  by  the  board  of  health 
and  approved  by  the  city  council.  The  court 
held  that  the  location  of  dairies  within  city 
limits  essentially  affects  public  health,  and 
that  discretion  must  be  left  to  the  municipal 
ftuthoritiee  to  regulate  the  subject.    The  ob- 
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jections  that  the  ordmance  was  unreasonable 
and  oppressive,  that  it  was  discriminative, 
that  it  deprived  a  dairy  owner  of  his  prop- 
erty  without  due  process  of  law,  and  that  the 
dairy  owner  in  question  had  acquired  a  vested 
right  to  remain,  were  held  to  be  without 
force.  It  was  also  held  that  the  ordinance 
was  not  invalid  because  the  execution  was 
postponed  for  ten  years,  since  the  power  to 
enact  laws  includes  the  power,  subject  to  con- 
stitutional restrictions,  to  provide  when  in 
the  future  and  on  wlxat  conditions  they  shall 
take  effect. 

It  has  been  held  that  where  a  city  charter 
conferred  on  the  municipal  assembly  and 
mayor  the  power  to  prohibit,  remoi^e  and  reg- 
ulate cow  stables  and  dairies  it  was  entirely 
competent  for  the  assembly  to  decline  to 
prohibit  dairies  altogether,  but  to  provide 
that  all  persons  desiring  to  erect  or  maintain 
a  dairy  or  cow  stable  must  first  obtain  per- 
mission from  the  mayor  and  assembly  by  a 
duly  enacted  ordinance.  St.  Louis  v.  Fischer, 
167  Mo.  654,  67  S.  W.  872,  99  Am.  St,  Rep. 
6H,  64  L.R.A.  679,  affirmed  194  U.  S.  361, 

24  S.  Ct.  673,  48  U.  S.  (L.  ed.)  1018;  St. 
Louis  V.  Schefe,  167  Mo.  666,  67  S.  W.  1100, 
affirmed  194  U.  S.  373,  24  S.  Ct.  676,  48  U. 
S.  (L.  ed.)  1024. 

In  Colton  V.  South  Dakota  Cent.  Land  Co. 

25  S.  D.  309,  126  N.  W.  607,  28  L.R.A.(N.S.) 
122,  the  court  applied  an  ordinance  which 
made  it  unlawful  to  keep  a  pen,  building  or 
inclosure  wherein  any  cattle  were  collected, 
kept  or  fed,  or  to  collect,  keep  or  feed  cattle 
within  any  pen,  building  or  inclosure,  within 
a  defined  district,  since  the  municipality  was 
given  express  power  by  statute  to  declare 
what  should  constitute  a  nuisance. 

In  McKnight  v.  Toronto,  3  Ont.  284,  there 
was  involved  the  validity  of  a  by-law  pro- 
viding that  no  cow  should  be  kept  in  any 
stable,  byre,  yard  or  other  inclosure  (pasture 
land  and  paddock  excepted)  situate  at  a  less 
distance  than  forty  feet  from  the  nearest 
dwelling  house  and  that  where  two  cows  were 
kept  the  stable  or  byre  should  not  be  situated 
at  a  less  distance  than  eighty  feet  from  the 
nearest  dwelling  house.  A  nuisance  statute 
authorized  the  city  to  prevent  and  regulate 
the  keeping  of  cattle  which  might  prove  to 
be  a  nuisance.  The  court  held  that  it  was  not 
necessary  that  the  by-law  should  declare  that 
the  keeping  of  cows  within  the  prescribed 
distance  was  a  nuisance  as  the  fact  that  it 
was  passed  under  the  nuisance  statute  was 
a  sufficient  declaration  that  if  the  inclosure 
was  placed  at  less  distance  it  would  be  a 
nuisance;  that  the  distances  prescribed  were 
reasonable  and  that  the  by-law  would  not  be 
set  aside  because  so  generally  expressed  that 
it  might  restrict  the  owner  from  keeping 
a  cow  or  cows  near  his  own  dwelling. 

In  Knoxville  v.  Chicago,  etc.  R.  Co.  83  la. 
636,   60   N.   W.   61,   32   Am.   St.   Rep.   321, 


involving  the  validity  of  an  ordinance  provid- 
ing that  the  using  and  keeping  in  a  certain 
condition  of  a  stockyard  for  the  keeping  and 
unloading  of  stock  should  constitute  a  nui- 
sance punishable  by  fine,  passed  under  au- 
thority given  the  city  by  statute  to  abate 
nuisance,  it  was  held  that  the  provision  for 
the  imposition  of  fines  rendered  the  ordinance 
invalid,  as  cities  and  incorporated  towns  have 
no  authority  to  pass  ordinances  except  as  con- 
ferred by  statute. 

In  two  Louisiana  cases  the  courts  have  con- 
sidered the  validity  of  an  ordinance  regulat- 
ing dairies.  The  first  section  prescribed  the 
limits  within  which  dairies  might  be  con- 
ducted by  permission  of  the  city  council  and 
made  it  unlawful  to  keep  more  than  two  cows 
without  a  permit  from  the  city  council.  An- 
other section  prohibited  the  establishment  of 
new  dairies  keeping  more  than  two  cows  with- 
in the  defined  limits.  An  amendment  of  the 
ordinance  extending  the  prescribed  limits 
granted  twelve  months*  time  to  owners  of 
dairies  in  existence  in  violation  of  the  amend- 
ed ordinance  to  move  their  dairies.  The  ordi- 
nances were  held  to  be  void.  One.  reason  as- 
signed was  that  they  were  not  general  in 
their  operation  and  did  not  affect  all  citi/^ns 
alike  following  the  same  occupation  because  it 
was  only  the  persons  who  kept  more  than 
two  cows  within  the  prohibited  limits  with- 
out permission  of  the  city  council  who  were 
subject  to  the  prescribed  penalties.  The  ordi- 
nances were  also  held  to  be  subject  to  the 
objection  that  the  discretion  vested  in  the 
city  council  was  in  no  way  regulated  or  con- 
trolled and  no  conditions  we^e  prescribed  on 
which  a  permit  should  be  granted.  In  con* 
elusion  Jkhe  court  said  that  while  the  power 
of  the  city  to  prohibit  dairies  within  limits 
was  undoubted  when  exercised  in  the  Interest 
of  the  public  health,  permission  to  keep  cat- 
tle within  the  defined  limits  negatived  the 
view  that  the  ordinances  did  regulate  dairies 
in  the  interests  of  public  health,  and  hence 
they  were  void.  State  v.  Mahner,  43  La. 
Ann.  496,  9  So.  480;  State  v.  Dulaney,  43 
La.  Ann.  500,  9  So.  481. 

In  Hageretows  v.  Baltimore,  etc.  ^.  Co.  107 
Md.  178,  68  Atl.  490,  126  Am.  St.  Rep.  382, 
an  ordinance  was  held  to  be  invalid  which 
made  it  unlawful  without  first  cA)taining  a 
permit  from  the  mayor  and  council  to  keep 
within  the  limits  of  the  city  within  a  dis- 
tance of  250  feet  from  two  or  more  residences 
any  cattle,  cows,  steers,  bulls,  etc.,  whether 
awaiting  transportation  or  otherwise,  unless 
they  were  kept  in  an  inclosed  structure  cov- 
ered throughout  by  a  substantial  roof,  and 
inclosed  on  all  sides  with  a  tight  wall  con* 
taining  apertures  for  necessary  doors  and 
windows,  which  did  not  open  on  any  public 
street.  The  ordinance  was  said  to  place  un- 
reasonable, arbitrary  and  oppressive  power 
in  the  hands  of  the  mayor  and  council,  and 
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not   to   be  authorized   by  necessary   express 
grant  or  fair  and  reasonable  intendment. 

In  Chicago  v.  Union  Stock  Yards,  etc.  Co. 
164  III.  224,  45  X.  E.  430,  it  was  held  that 
the  power  of  the  city  council  by  resolution 
to  abate  a  nuisance  did  not  include  the  power 
to  order  the  removal  of  railroad  tracks  lead- 
ing to  stockyards,  although  the  stockyards 
constituted  a  nuisance. 


STEVENSON 

V. 

BONNEIXT. 

Massacbuaetts  Supreme  Judicial  Court — ^May 

21,  1915. 

;9j9i  Mass,  lei;  108  N,  E.  9»6. 


Time  —  Compntatlon.  —  Ezolnalon  of 
InteFvening  Snnday. 

Rev.  Laws,  c.  177,  §  2,  provides  that  judg- 
ments in  municipal  rourts  shall  be  entered  at 
10  A.  M.  on  the  Friday  of  each  week,  or  on 
the  preceding  Thursday  if  Friday  is  a  holiday. 
Bev.  Laws,  c.  173,  §  97,  as  amended  by  St. 
1910,  c.  534,  §  1,  provides  that  an  appeal 
from  a  municipal  court  may  be  taken  within 
six  days  after  entry  of  judgment.  Judgment 
was  entered  in  a  municipal  court  on  Friday 
at  10  A.  M.,  and  the  appeal  perfected  the  fol- 
lowing Friday  at  11:15  A.  M.  It  is  held  that 
the  appeal  was  duly  perfected,  since  in  com* 
puting  the  six-day  period  Sunday  was  to  be 
excluded,  under  the  general  rule  that,  when 
a  statute  fixes  a  limitation  of  time  within 
which  a  particular  act  may  or  may  not  be 
done,  if  the  time  limited  is  less  than  a  week, 
Sundays  aro  excluded  therefrom. 

[See  note  at  end  of  this  case.] 

Meaning  of  ''Days.** 

Where  an  appeal  from  the  municipal  court 
must  he  taken  within  six  days,  the  word 
"days"  is  used  in  the  sense  entire  days. 

ITse  an4  Oconpatlom -^  Rigkt  to  Tie" 
coTer  •— UndevstandlnK  tliat  Oompen* 
■atlon  Is  Ezpeoted* 

Where  plaintiff,  suing  for  the  rent  of  a 
fence  on  his  land  by  the  defendant  for  ad- 
vertising purposes,  had  made  no  contract  for 
such  use  with  the  defendant  who  immediate- 
ly, upon  notice  that  he  would  be  charged 
compensation,  ceased  to  make  use  of  the 
fence,  plaintiff  cannot  recover,  since,  to  main- 
tain sBHumpsit  for  the  use  and  occupation  of 
land,  something  in  the  nature  of  a  demise 
must  be  shown,  or  some  evidence  establishing 
the  relation  of  landlord  and  tenant,  which 
can  only  spring  from  agreement,  express  or 
implied. 

Exceptions  from  Superior  Court,  Suffolk 
county:  HrrcHCOCK,  Judj^e. 


Action  by  John  Henry  Stevenson,  plaintiff, 
against  Edward  .  C.  Donnelly,  defendant. 
Judgment  for  plaintiff.  Defendant  alleges  ex- 
ceptions. The  facts  are  stated  in  the  opinion. 
Exceptions  sustained. 

John  F.  Daly  for  plaintiff. 
John  M.  Moloney  for  defendant. 

[162]  RuGO,  C.  J. — ^This  is  an  action  begun 
in  the  Municipal  Court  of  the  City  of  Boston, 
where  judgment  was  entered  in  favor  of  the 
defendant.    A  doubt  is  raised  as  to  the  juris- 
diction of  the  Superior  Court  founded  on  the 
ground  that  the  appeal  from  the  judgment 
of  the  Municipal  Court  was  not  seasonably 
prosecuted.     That  judgment  was  entered  at 
ten   o'clock  in  the  forenoon  of  Friday,  the 
third  day  of  February,  1911,  the  hour  and 
day  of  the  week  required  by  R.  L.  c.  177,  §  2. 
The  appeal  was  perfected  at  11:15  o'clock  in 
the  forenoon  of  February  10,  which  was  the 
seventh  day  counting  Sunday,  and  the  sixth 
day  excluding  Sunday,  after  the  entry  of  the 
judgment.     It  is  provided  by  R.  L.  c.   173, 
§  97,  as  amended  by  St.  IdlO,  c.  534,  §  1,  that 
"a  party  who  is  aggrieved  by  the  judgment 
of  a    .    .    .    municipal  court    .     .     .     in  a 
civil  action     .     .     .     [with   exceptions  not 
here  material]     .    .    .    may    .    .    .    within 
[163]  six  days  after  the  entry  of  the  judg- 
ment,   appeal    therefrom    to    the    Superior 
Court."    The  time  provided  for  the  filing  of 
the  appeal  bond  by  the  two  following  sections 
is  ''within  six  days  after  the  entry  of  the 
judgment."    The  first  point  to  be  determined 
is  whether  Sunday  is  excluded  from  or  in- 
cluded within  the  six  day  period  limited  by 
the  statute.     It  was  said  in  Cunningham  r. 
Mahan,  112  Mass.  58,  at  page  59,  ''When  a 
statute    fixes    a    limitation    of   time   within 
Which  a  particular  act  may  or  may  not  be 
done,  if  the  time   limited  exceeds   a  week, 
Sunday  is  included  in  the  computation;  but 
if  it  is  less  than  a  week,  Sunday  is  excluded. 
This  is  the  established  rule  of  interpretation 
in  this  State."     This  statement  of  the  law 
has  been  approved  in  Haley  v.  Young,  134 
Mass.  364,  Cowley  v.  McLaughlin,  141  Mass. 
181,  4  N.  E.  821,  and  Tuttle  v.  Boston,  215 
Mass.  57,  60.    It  was  a  renewed  declaration 
of  the  law  of  earlier  eases.     In  Coolev  v. 
Cook,  125  Mass.  406,  where  the  question  re- 
lated to  a  period  of  four  months,  it  was  said, 
"Whenever  the  time  limited  by  statute  for  a 
particular  purpose  is  such  as  must  necessarily 
include  one  or  more  Sundays,  Sundays  are  to 
be  included  in  the  computation,  even  if  the 
last  day  of  the  time  limited  happens  to  fall 
on  Sunday,  unless  they  are  expressly  exclud- 
ed, or  the  intention  of  the  Legislature  to  ex- 
clude them  appears  manifest."     If  that  test 
be  applied  literally  to  the  instant  statute,  the 
appeal  would  not  be  seasonable,  for  the  rea- 
son that  a  Sunday  must  always  be  included 
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in  a  period  Of  six  dliys  beginning  on  Friday^ 
or  poeaibly  on  Thursday.  K  L.  c  177,  §  2. 
The  statement  of  the  law  in  Cooley  v.  Cook, 
was  not  phraeed  with  a  view  to  any  such 
question  as  is  here  presented,  but  with  refer- 
ence to  the  computation  ol  a  period  within 
which  several  Sundays  of  necessity  would  be 
included.  That  case  discloses  <  no  purpose  to 
change  the  ruk  stated  in  Ouuningham  v. 
Mahan.  It  is  a  simple  rule,  easy  of  applica- 
tion and  as  free  from  the  possibility  of  mis- 
apprehension or  mistake  as  any  auch  rule 
well  can  be,  to  hold  that  in  computing  any 
period  of  time  less  than  a  week,  Sunday  is 
to  be  excluded;  and  that  Hi  computing  any 
period  of  time  ol  a  week  or  more,  Sunday  is 
to  be  included.  This  is  the  law  as  it  has  been 
commonly  understood  and  practiced  in  this 
Commonwealth  for  many  years.  It  is  a  good 
practical  rul&  There  is  no  reason  disclosed 
on  this  record  why  it  should  not  be  applied 
in  the  case  at  bar. 

Although  in  tlii^  instance  the  eHoct  of  the 
statute  in  prescribing  [164]  six  days  is  the 
same  as  if  a  period  of  seven  days  had  been 
limited,  that  is  a  mere  accident  and  does  not 
affect  the  soundness  of  the  rule.  Aa  Sunday 
is^to  be  excluded  in  reckoning  the  period,  the 
appeal  was  perfected  on  the  sixth  secular  day 
after  the  judgment  of  the  Municipa>  Court. 

As  the  appeal  was  not  perfected  until  after 
eleven  tydock  on  the  sixth  day  after  the  entry 
of  judgment,  the  further  question  arises 
whether  the  period  limited  includes  entire 
days  or  only  a  period  of  six  times  twenty>four 
hours  measured  on  secular  days  from  ten 
o'clock  in  the  forenoon,  the  hour  when  the 
judgment  is  entered.  It  has  been  said,  "The 
law  knows  no  division  of  a  day."  Portland 
Bank  v.  Maine  Bank,  11  Mass.  204.  That  is 
by  no  means  a  hard  and  fast  rule  and  frac> 
lions  of  a  day  will  be  regarded  when  it  is 
necessary  in  order  to  do  justice  between  the 
parties.  Finneran  v.  Graham,  198  Mass.  385, 
15  Ann.  Cas.  291,  84  N.  B.  473;  Munnss  v. 
American  Agricultural  Chemical  Co.  216 
Mass.  423,  103  N.  £.  859.  Nevertheless,  that 
fractions  of  »  day  will  not  be  considered  and 
the  word  "day"  or  "days"  ordinarily  will  be 
construed  to  mean  a  whole  day,  is  a  eon* 
venient  general  statement  to  apply  when 
there  is  nothing  in  the  ^  paifticular  circum- 
stances to  indicate  that  some  other  meaning 
was  intended  by  the  parties  or  by  the  Legis- 
lature. It  perhaps  would  be  possible  to  say 
that,  inasmuch  as  R.  L.  c.  173,  §§  97,  99  and 
99,  required  the  appeal  to  be  perfected  withm 
twenty-lour  hours  after  the  entry  of  the  judg^ 
ment,  and  this  was  extended  by  St.  1910, 
c.  534,  §  1;  to  six  decys,  a  projection  of  the 
exact  hour  of  the  first  day-  permitted  by  the 
earlier  statute  to  the  same  hour  of  the  sixth 
day  was  intended  by  the  amendment.  See 
Cornfoot  v.  Boyal  Exch.  Assur.  Corp.  [1004] 
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.   161, 

1  K.  B.  (£ng.)  40.  But  there  is  nothing  to 
show  that  in  enaeting  the  ameindment  "days" 
was  used  in  any  other  than  its  ordinary  sense 
of  entile  days.  It  seems  more  consonant  with 
the  general  purpose  of  the  amending  act  to 
define  the  word  ''days"  in  the  same  sense  in 
which  it  commonly  is  used  in  statutes.  As 
a  practical  working  rule,  apart  from  defini- 
tion of  the  words  of  the  statute,  this  seems 
quite  as  sound  as  the  other  would  be.  It' is 
in  accord  with  the  construction  usually  given 
to  the  word.  Wiggin  v.  Peters,  1  Mete. 
(Mass.)  127,  329;  Clark  v.  Flagg,  11  Cush. 
(Mass.)  539,  541;  Bigelow  v.  Willson,  1 
Pick.  (Mass.)  485,  494;  In  re  North  [1895] 

2  Q.  B.  (Eng.)  264.  It  follows  that  the  ap- 
peal was  entered  seasonably  and  that  the 
Superior  C]!ourt  had  jurisdiction. 

[165]  The  action  is  for  the  recovery  of  rent 
for  the  use  o|  a  fenee  on  land  of  the  plaintilf 
by  the  defendant  for  advertising  purposes. 
The  only  occupation  which  the  plaintiff 
claimed  had  been  made  by  the  defendant  was 
by  posting  bills  on  the  street  side  of  the  fence. 
The  plaintiff  and  the  defendant  never  had  any 
talk  respecting  its  use.  After  it  had  been  so 
used  by  the  defendant  for  many  years,  the 
plaintiff  by  letters  notified  the  defendant  that 
he  should  claim  compensation,  and  thereafter 
the  defendant  made  no  use  of  the  fence.  The 
uneontradicted  evidence  tended  to  show  that 
the  defendant  made  a  contract  with  one 
Dodge  for  the  use  of  the  fence  for  advertising 
purposes,  and  compensated  Dodge  according 
to  their  contract  up  to  the  time  of  the  letter 
of  the  plaintiff  to  the  defendant,  and  that 
Dodge  had  no  authority  to  act  for  the  plain- 
tiff in  the  matter.  Under  these  circumstances 
there  was  no  evidence  warranting  a  recovery 
by  the  plaintiff  in  this  form  of  action.  It 
was  said  in  Central  Mills  Co.  v.  Hart,  124 
Mass.  123,  at  page  125,  *'In  order  to  main- 
tain assumpsit  for  the  use  an<\  occupation 
of  land,  something  in  the  nature  of  a  demise 
most  be  shown,  or  some  evidence  given  to 
establish  the  relation  of  a  landlord  and  ten- 
ant. That  r^ation  can  only  grow  out  of  a 
contract,  and  it  accordingly  has  been  held 
that  a  contract,  express  or  implied,  is  neces- 
sary in  order  to  sustain  assumpsit  for  nee 
and  occupation."  According  to  this  rule  of 
law,  there  was  no  evidence  of  a  contract  be- 
tween the  plaintiff  and  the  defendant.  The 
defendant  made  a  contract  with  another  per- 
son, who  did  not  in  any  respect  represent  the 
plaintiff.  Boston  Ice  Co.  v.  Potter,  123  Mass. 
28,  25  Am.  Hep.  9. 

It  is  not  neceasarv  to  consider  whether  the 
nature  of  the  use  made  by  the  defendant  of 
the  fence  for  advertising  purposes  would  have 
constituted  him  a  tenant  or  a  licensee,  if  his; 
occupation  had  been  by  virtue  ol  an  arrange- 
ment with  the  plaintiff  or  some  one  repre^ 
seating  him.     See  Boberts  y    Lynn  lee  Co 
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187  Mass.  402,  73  N.  E.  523;  Loiv«ll  ▼. 
Strahan,  145  Mast.  1,  12  N.  K  401,  1  Am. 
St.  Rep.  422. 

Order  denying  motion  to  dismiss  affirmed. 

Exceptions  sustained. 


NOTE* 

Exdnslon   or   Inolnsion   of   Snuday   or 
Holiday  in  Computation  of  Time. 

Generally,  934. 
Specific  Instances: 

Appearance,  '935. 

Service  and  Return  of  Process  or  Notice, 
935. 

Term  of  Court  or  Quasi-judicial  Body, 
937. 

Trial  or  Continuance,  938. 

Filing  Pleading  or  Entry  of  Judgment, 
939. 

Motion  for  New  Trial  or  in  Arrest  of 
Judgment,  939. 

Taking  or  Perfecting  Appeal,  940. 

Application  for  Rehearing,  941. 

Execution    or    Other    Process   and    Sale 
Thereunder,  941. 

Publication  of  Notice,  942. 

Session  of  Legislature,  943. 

Return  of  Bill  by  Governor,  943. 

Computation  of  Statutory  Penalty,  945. 

Performance  of  Act  under  Contract,  945. 

Performance  of  Act  by  Parties  to  Ship- 
ping Contract,  947. 


Generally, 

Owing  to  the  great  variety  of  circumstances 
under  which  the  question  has  arisen,  and  the 
conflict,  both  real  and  apparent,  in  the  deci- 
sions, it  is  difficult  to  state  a  general  rule 
as  to  the  exclusion  or  inclusion  of  interven- 
ing Sundays  or  holidays  in  the  computation 
of  time.  The  question  is  therefore  treated 
separately  in  this  note  in  relation  to  the 
varied  circumstances  under  which  it  has 
arisen. 

A  number  of  cases,  however,  support  the 
rule  that  when  by  a  statute  or  a  rule  of 
court  the  time  stipulated  for  the  performance 
of  an  act  is  such  that  it  does  not  necessarily 
include  a  Sunday,  that  day  will  be  excluded 
in  the  computation  of  time  for  the  perform* 
ance  of  the  act  without  an  express  require- 
ment; and  when  the  time  stipulated  must 
necessarily  include  one  or  more  Sundays, 
those  days  will  be  included  in  the  absence  of 
an  express  proviso  for  their  exclusion. 

Kentucky, — Geneva  Cooperage  Co.  t. 
Brown,  124  Ky.  16,  98  S.  W.  279,  124  AncL 
St  Rep.  388,  30  Ky.  L.  Rep.  272;  Roettger 
V.  Riefkin,  130  Ky.  197,  113  S.  W.  88,  902. 

Louisiana, — State  v.  Michel,  52  La.  Ann. 
936,   27   So.   565,   78  AnL   St.   Rep.  364,   49 


L.R.A.  218;  Fellnuui  t.  Mercantile  Fire,  etc 
Ins.  Co.  116  La.  723,  41  So.  40;  JohiiMm  ▼. 
Murphy,  124  La.  143,  49  So.  1007. 

Maryland, — American  Tobacco  Go.  ▼. 
Strickling,  88  Md.  500,  41  Atl.  1083,  69 
L.RA.  909,  distinguitked  in  Brovm  v.  Rasin 
Monumental  Co.  98  Md.  1,  55  AU.  301. 

MasaaohuMetiB, — Hannum  v.  Tourtellott,  10 
Allen  494;  Com.  v.  Certain  Intoxicating  Liq- 
uors, 97  Mass.  601;  Cunningham  v.  Mahan, 
112  Mass.  68;  Cooley  v.  Cook,  125  Mass.  406; 
Haley  ▼.  Young,  134  Mass.  366;  Tuttle  v. 
Boston,  215  Mass.  57,  102  N.  E.  350;  In  re 
Poole,  116  N.  E.  227.  And  see  the  reported 
ease.    See  also  Thayer  v.  Fdt,  4  Pick.  354. 

New  York. — Whipple  v.  Williams,  4  How. 
Pr.  28,  distinguiahed  in  Taylor  v.  Corbiere,  6 
How.  Pr.  385. 

South  Carolina, — Salley  ▼.  Seaboard  Air 
Line  Ry.  76  S.  C.  177,  56  S.  E.  782;  Craig 
V.  U.  S.  Health,  etc.  Ins.  Co.  80  S.  C.  151, 
15  Ann.  Cas.  216,  61  S.  E.  423,  128  Am.  St. 
Rep.  877,  18  L.R.A.(N.S.)  106;  State  v. 
Gandy,  87  S.  C.  523,  70  8.  E.  163, 

Wi««>««*n.-- Ridgley  ▼.  State,  7  Wis.  661: 
Meng  V.  Winkleman,  48  Wis.  41.  See  also 
Lowe  V.  Stringham,  14  Wis.  222. 

But  in  some  jurisdictions  the  rule  obtains 
that  in  computing  the  time  within  which  an 
act  is  limited  to  be  done  by  a  statute,  inter- 
vening Sundays  are  to  be  included  unless 
specially  excepted.  Pennell  v.  Churchwardens, 
8  Jur.  N.  S.  (Eng.)  99,  31  L.  J.  M.  C.  92; 
Ex.  p.  Simpkin,  2  El.  k  El.  392,  105  £.  C. 
L.  392,  6  Jur.  N.  S.  144;  Wilkinson  v. 
Castellow,  14  Ga.  122;  State  v.  Wheeler,  64 
Me.  532;  State  v.  Green,  66  Mo.  631;  In  re 
Goswiler,  3  Pen.  h  W.  (Pa.)  200;  Franklin 
V.  Hoiden,  7  R.  I.  215;  Casey  v.  Viall,  17 
R.  I.  348,  21  Atl.  911.  See  also  In  re  Senate 
Resolution,  9  Colo.  632,  21  Pac.  475:  Oak- 
land Mfg.  Co.  V.  Lemieux,  98  Me.  488,  57 
Atl.  795;  Bowles  v.  Brauer,  89  Va.  466,  16 
S.  E.  356.  Thus  in  the  case  of  In  re  Gos- 
wiler, supra,  it  was  said:  "Whenever,  b? 
a  rule  of  court,  or  an  act  of  the  legislature, 
a  given  number  of  days  are  allowed  to  do  an 
act,  or  it  is  said  an  act  may  be  done  within 
a  given  number  of  days,  the  day  in  which  the 
rule  is  taken,  or  the  decision  made  is  ex- 
cluded (Sims  V.  Hampton,  1  Serg.  &  R. 
( Pa. )  411),  and  if  one  or  more  Sundays  occur 
within  the  time,  they  are  counted,  unless  the 
last  day  falls  on  Sunday,  in  which  case  the 
act  ntay  be  done  on  the  next  day."  But  in 
State  V.  May,.  142  Mo.  136,  43  *S.  W.  637, 
it  was  said:  '^As  Sunday  is  dica  non  as  to 
judicial  proceedings,  it  is  not  oounted  in 
computing  the  time  in  which  motions  are 
to  be  filed  in  court  or  other  steps  taken  there- 
in of  a  similar  nature  in  pending  causes.*' 

Under  a  statute  or  court  rule  providing 
that  the  time  within  whidi  an  act  is  to  be 
done  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the 
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last  day  happens  to  be  a  Strnday  or  a, 
holiday,  in  which  case  it  shall  be  excluded,  it 
is  generally  held  that  intervening  Snndi^ 
or  holidays  are  to  be  included  in  the  com- 
putation of  the  time  within  which  an  act  is 
required  to  be  performed.  English  t.  Dickey, 
128  Ind.  174,  27  N.  E.  490;  13  L.R.A.  40; 
Yocum  ▼.  Brasil  First  Nat.  Bank,  144  Ind. 
272,  43  N.  fi.  281;  Van  Laer  r.  Kansas 
Triphammer  Brick  Works,  66  Kan.  045,  43 
Pac  1134;  Anderson  ▼.  Baughman,  6  Mich. 
298;  Chicago  Label,  etc.  Co.  y.  Washburn, 
8  Ohio  Cir.  Dec.  il8,  16  Ohio  Cir.  Ct.  610; 
Atchison,  etc.  R.  Co.  v.  Solorzano,  reported 
in  full,  post,  this  Tohime,  at  page  060.  See 
also  Matthews  t.  Arthur,  61  Kan.  456,  69 
Pac.  1067;  Lickly  t.  Bishopp,  150  Mich. 
266,  114  N.  W.  69,  14  Detroit  Leg.  K.  735. 
Compare  Drake  v.  Andrews,  2  Mich.  203; 
Sneli  V.  Scott,  2  Mich.  N.  P.  108;  Caupfield 
V.  Cook,  92  Mich.  626,  52  N.  W.  1031. 

Where  Saturday  afternoons  are  legal  holi- 
days they  muRt  be  counted  as  half  days  in 
excluding  them  together  with  other  holidays 
from  the  computation  of  time.  Ocumpaugh 
V.  Norton,  24  App.  Cas.  (D.  C.)  296,  2 
Ann.  Cas.  133;  Swenk  v.  Nicholls,  39  App. 
Cas.  (D.  O.)  350;  U.  S.  ▼.  Bundy,  41  App. 
Cas.  (D.  C.)  7.  And  on  the  other  hand  when 
holidays  are  included  in  the  computation  of 
time,  Saturday  half-holidays  must  of  course 
also  be  included.  Jackson  Brewing  Co.  v. 
Wagner,  117  La.  876,  42  So.  366. 

A  complete  discussion  of  the  consideration 
of  fractions  of  a  day  in  the  computation 
of  time  will  be  found  in  the  notes  to  Ocum- 
paugh V.  Norton,  2  Ann.  Cas.  138,  and  in 
Stewart  ▼.  Ballet  Com'rs,  Ann.  Cas.  1914C  93. 

Where  interrening  Sundays  are  expressly 
required  to  be  excluded  in  the  computation 
of  time,  it  does  not  follow  that  holidays- 
should  also  be  excluded.  St.  Clair  ▼.  Conlon, 
12  App.  Cas.   (D.  C.)   161. 

As  to  the  computation  of  time  for  the 
performance  of  an  act  required  by  a  statute 
when  the  last  day  falls  on  Sunday,  see  the 
notes  to  Simmons  t.  Hanne,  7  Ann.  Cas.  322 ; 
Johnftton  v.  New  Omaha  Thomson-Houston 
Electric  Light  Co.  20  Ann.  Cas.  1314.  And 
as  to  the  computation  of  time  for  the  per- 
formance of  an  act  under  a  court  rule  where 
the  last  day  falls  on  Sunday,  see  the  note  to 
Vohlers  ▼.  B.  H.  Stafford  Mfg.  Co.  Ann.  Cas. 
1914B  1032. 

Specific  Instances^ 


Appbasancb. 

In  LoT«laoe  ▼.  Harriagtoii,  10  Out.  Pr. 
167,  in  cofnaputiBg  the  time  of  forty-eight 
hcwra  within  wMch  a  plaintiflT  in  a  chancery 
caae  was  required  to  appear  for  examination, 
after  notice  given,  it  was  held  that  an  in- 
terrening Sunday  should  be  excluded. 
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.  isi. 

But  in  Chicago,  etc.  R.  Co.  ▼.  Nield,  16 
a  D.  870,  92  N.  W.- 1069,  »  statute  providing 
that  **the  ttme  in  which  any  act  provided  by 

law  is  to  be  done  is  computed  by  excluding 
the  first  day,  and  including  the  last,  unless 
the  last  day  is  a  Iroliday,  and  then  it  is 
also  excluded,"  was  construed  to  require  the 
inclusion  of  an  intervening  holiday  in  com- 
puting the  time  in  which  an  appearance  in 
a  forcible  entry  and  detainer  case  was  re* 
quired  to  be  entered,  the  time  allowed  for  an 
appearance  being  not  less  than  two  or  more 
than  four  days. 

Service  and  Retubn  of  Process  ob  Notice. 

In  each. of  the  following  cases  an  interven- 
ing Sunday  was  included  in  determining 
whether  the  indicated  notice  or  summons  or 
a  return  thereof  was  sufficient  in  point  of 
time : 

—service  of  indictment  required  two  full 
days  before  trial,  Payton  v.  State,  36  Tex. 
Crim.  508,  84  S.  W.  615; 

— notice  of  meeting  for  drafting  of  jurors 
required  at  least  four  days  prior  thereto, 
State  V.  Wheeler,  64  Me.  632; 

— return  of  summons  required*  in  four 
days.  King  v.  Dowdall,  2  Sandf.  (N.  Y.)  131; 

— notice  of  motion  for  judgment,  Taylor  v. 
Corbiere,  8  How.  Pr.  (N.  Y.)  385  (five  days) ; 
Charles  V.  Stansbury,  3  Johns.  (N.  Y.)  261 
(four  days) ;  Swift  v.  Wood,  103  Va.  494, 
49  S.  E.  643  (five  days,  foiUytcing  Bowles  v. 
Bauer,  89  Va.  466,  16  S.  B.  356; 

— service  of  writ  of  attachment  required 
ten  davs  before  return  day.  The  Marj^  B. 
Baird,  *97  Fed.  977 ; 

— service  of  citation  required  five  days  be- 
fore first  day  of  return  term,  Wood  v. 
Galveston,  76  Tex.  126,  13  S.  W.  227 ; 

— eleven  days'  notice  to  place  cause  on  short 
cause  calendar,  Edward  Hines  Lumber  Co. 
V.  Ream,  64  111.  App.  608; 

— summons  required  to  be  served  ten  davH 
before  term  of  court  to  which  returnable, 
Womack  v.  McAhren»  9  Ind.  6; 

— return  of  writ  of  attachment  at  first 
special  session  fourteen  days  after  issue.  The 
Mary  B.  Baird,  97  Fed.  .977; 

— fourteen  days  allowed  for  return  of 
process  in  an  in  rem  proceeding.  The  £.  W. 
Gorgas,  10  Ben.  460,  8  Fed.  Cas,  No.  4,585; 

— service  of  notice  of  additional  witnesses 
required  to  be  made  four  days  before  trial, 
State  V.  Clark,  145  la.  731,  122  N.  W.  957 ; 

— service  of  capias  ad  satisfaciendum  re- 
quired twenty  days  before  return  term, 
Drake  v.  Fletcher,  50  N.  C.  4ia 

In  each  of  the  following  oases  an  inter* 
▼ening  Sunday  was  excluded  in  determining 
whether  the  indicated  notice  or  summons  or 
return  thereof  was  sufiiaient  in  poini  of 
time: 
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— notice  required  to  be  given  within  twenty- 
four  hours  after  seizure  of  intoxicsitiug  liq- 
uors, Com*  y.  Certain  Intoxicating  Liquors, 
97  Mass.  601; 

— notice  of  intention  to  take  poor  debtor's 
oath  required  to  be  given  twenty-four  hours 
before  examination,  Cunningham  v.  Mahan, 
112  Mass.  58; 

— ^two  days'  notice  for  settlement  of  costs, 
Whipple  V.  Williams,  4  How.  Pr.    (K.  Y.) 
28,   distinguished  in    Taylor   v.   Corbiere,   8 
TIow.  Pr.   (N.  Y.)   385; 

— copy  of  writ  of  attachment  required  to 
be  filed  within  three  days  after  attachment 
made,  Hannum  v.  Tourtellott,  10  Allen 
(Mass.)  494; 

— ^writ  in  action  for  replevin  commenced 
before  justice  of  the  peace  returnable  on 
third  day  after  issue,  Lowe  v.  Stringham, 
14  Wis.  222    (statutory  exclusion). 

Where  bail  have  eight  entire  days  in  full 
term,  after  the  return  of  process  against 
them,  with  which  to  surrender  their  principal, 
an  intervening  Sunday  is  to  be  reckoned  as 
one  of  the  eight  days.  Creswell  v.  Green, 
14  East  (Eng.)  537;  Brown  v.  Smith,  9 
Johns.    (N.  Y.)    84. 

In  Anderson  y.  Baughman,  6  Mich.  298, 
it  was  held  that  an  intervening  Sunday 
should  be  included  in  determining  the  suf- 
ficiency of  a  notice  for  hearing  under  a  rule 
requiring  four  days.  To  the  same  cfl'ect  see 
Corey  v.  Hiliker,  15  Mich.  315.  And  in 
Lickly  V.  Bishopp,  150  Mich.  250,  114  X.  W. 
69,  14  Detroit  Leg-  N.  735,  it  was  held  that 
Thanksgiving  should  be  counted  as  one  of  tho 
five  days  forming  the  period  on  notice  of 
which  a  hearing  is  permitted  on  certiorari  to 
review  a  proceeding  establiRhing  a  drain. 

But  in  Caupfield  v.  Cook,  92  Mich.  626, 
52  N.  W.  1031,  it  was  held  that  an  inter- 
vening Sunday  should  be  excluded  in  deter- 
mining the  time  for  the  service  of  a  citation 
in  a  proceeding  for  the  dissolution  of  an 
attachment,  the  service  being  reqiiired  at 
least  three  days  before  the  return  day.  To 
the  same  effect  see  St.  Ignace  First  Xat. 
Bank  v.  Williams  Milling  Co.  110  Mich.  15, 
67  N.  W.  976.  And  where  a  summons 
against  a  nonresident  defendant  was  return- 
able not  less  than  two  days  from  its  issue, 
it  was  held  that  an  intervening  Sunday 
should  be  excluded  in  determining  the  time 
uf  its  return.  Simon  son  v.  Dnrfee,  50  Mich. 
80,  14  K.  W.  706. 

In  Wardle  v.  Ackland,  2  Dowl.  (Eng.)  28, 
in  determining  the  sufficiency  of  a  notice  of 
continuance,  a  two  days'  notice  being  re- 
quired to  be  given,  it  was  held  that  an  inter- 
vening Sunday  should  be  excluded.  To  the 
name  effect  see  Rose  v.  M'GrejBfOr,  12  M.  & 
W.  (Eng.)  617. 

But  in  M'Intosh  ▼.  Great  Western  R.  Co.  1 
Hare  328,  11  L.  J.  Ch.  288,  an  intervening 


Sunday  was  included  in  detennining  the 
snillcieney  of  a  notice  giyen  to  the  defendant 
for  the  examination  of  a  witness,  a  three 
days'  notice  being  required.  The  court  said: 
''On  the  other  point,  namely,  the  want  of 
due  notice  of  the  time  and  plaee  of  the  exam- 
ination  of  the  witness,  it  is  admitted  that 
the  defendants  were  served  with  the  order 
on  the  19th  of  March,  and  that  this  was 
due  notice  of  tlie  time  and  place  of  the 
examination  of  the  witness  on  the  22d  of 
March  (Tomkins  v.  Harrison,  6  Madd.  315), 
unless  the  circumstance  ihat  th^  20th  of 
March  was  a  Sunday  alters  the  case.  The 
question,  therefore,  is  whether  a  Sunday  in- 
tervening between  the  notice  and  the  exam- 
ination  of  the  witness  is  to  be  reckoned  in 
or  excluded  from  the  three  days'  notice.  It 
is  certainly  much  to  be  desired  that  the  prac* 
tice  of  the  court  should  be  uniform  and 
settled  upon  such  a  subject  as  the  computa- 
tion of  time,  which  enters  more  or  less  into 
its  daily  business.  Yet  this  seems  far  from 
being  the  case.  It  appears  that  in  some  re- 
spects a  different  practice  prevails  between 
the  Registrar's  and  the  Six  Clerks'  OflSces: 
Mootham  v.  Waskett,  1  Meriv.  243;  Manners 
V.  Bryan,  1  Myl.  &  K.  453,  6  Sim.  148  note, 
S.  C.  Again,  if  the  last  of  a  specified  number 
of  days  allowed  for  doi|ig  an  act  falls  on  a 
Sunday,  the  Sunday  is  not  reckoned  in  the 
computation  of  time;  but  from  the  case  of 
Manners  v.  Bryan,  it  seems  doubtful  whether 
this  applies  to  a  holiday.  In  Bullock  v. 
Edington,  1  Sim.  481,  Sir  Anthony  Hart  de- 
cided that  the  eight  days  allowed  for  enter- 
ing a  demurrer  with  the  registrar  meant 
eight  office  days,  excluding  intervening  holi- 
days. But  in  Manners  v.  By  ran  the  Vice- 
Chancellor,  in  deciding  that  where  the  last 
day  is  a  holiday,  that  day  is  not  to  be 
reckoned,  said:  *If  it  had  been  one  of  the 
intermediate  days  it  ought  to  have  been 
counted.'  I  have  always  understood  that  in 
the  times  allowed  to  a  party  for  taking  a 
step  in  a  cause,  Sundays  in  general  are 
reckoned,  unless  the  last  day  be  a  Sunday^ 
in  which  ease  it  is  excluded.  This  is  the 
practice  as  to  the  time  allowed  for  filing 
demurrers.  Boys  y.  Morgan,  9  Sim.  262; 
Milburn  v.  Lyster,  6  Sim.  565;  Angell  v. 
W'escombe,  1  Myl.  &  C.  48.  For  unless,  in 
those  cases,  the  intervening  Sunday  were 
counted,  the  questions  would  not  have  arisen. 
The  practice  at  law  is  certainly  no  guide  for 
the  practice  of  the  courts  of  equity.  But  I 
find  that  although  in  some  special  cases  an 
intervening  Sunday  is  not  reckoned  in  the 
computation  of  time,  as  in  Howard  v.  Smith,. 
1  B.  &  Aid.  528,  and  CreswelV  v.  Green,  14 
East  537,  yet  in  the  rules  applieafole  to  plead- 
ing in  ordinary  cases,  an  intervening  Sunday 
is  reckoned.  Roberts  y.  Quiekenden,  11  East 
272  note;  Archbold's  Practice,  1  Vol.  pp.  91» 
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93,  7tli  ei.  It  noay  be  true  that  a-  Sunday  is 
not  reokoned  in  the  number  of  days  required 
for  a  notice  of  motion,  Maxwell  y.  Phillips, 
6  Yes.  Jr.  146,  and  at  first  I  was  inclined  to 
think  there  was  more  analogy  between  that 
•case  and  the  case  before  me,  than  upon  fur- 
ther consideration  I  think  there  is.  Upon 
a  notice  of  the  motion  the  party  served  is 
bound  to  be  prepared  to  meet  the  motion  upon 
the  very  day  upon  which  the  notice  expires, 
and  if  not  then  prepared,  his  opportunity 
of  defense  may  be  gone  altogether.  But  in 
thia  case  the  object  of  the  notice  is  only  to 
give  the  party  sierved  an  opportunity  of  cross- 
examining  the  witness  after  he  has  been 
exanined  in  chief,  and  the  power  of  cross- 
•examitting  will  not  be  lost,  although  expense 
may  be  occasioned  by  the  cross-interroga- 
tories not  being  ready  in  time.  There  is 
here  no  reason  for  departing  from  the  ordi- 
nary mode  of  computing  time.  In  all  the 
later  cases  it  has  been  held  that  an  inter- 
mediary Sunday  is  to  be  reckoned;  and  I  be- 
lieve I  am  following  the  settled  course  of  the 
courts  in  holding  that  in  this  case  the  Sunday 
ought  to  be  reckoned.*' 

In  Salley  v.  Seaboard  Air  Line  Ry.  76  S.  O. 
173,  56  S.  E.  782,  after  referring  to  and  apply- 
ing*  the  rule  that  where  the  time  stipulated 
for  the  performance  of  an  act  is  such  that 
it  does  not  necessarily  include  a  Sunday, 
that  day,  when  it  intervenes,  will  be  excluded 
in  the  computation  of  time  for  the  perform- 
ance of  the  act,  without  an  express  require- 
ment, the  court  said:  ''This  conclusion,  it 
may  be  well  to  say,  has  no  application  to  the 
provisions  of  the  Code  of  Procedure  as  to  the 
time  therein  allowed  for  serving  papers,  etc., 
for  the  obvious  reason  that  the  provision  of 
section  407,  *if  the  last  day  be  Sunday  It 
shall  be  excluded,'  clearly  implies  if  Sunday 
is  not  the  last  day,  it  shall  be  included  in  the 
computation.'' 

Term  or  Coubt  ob  QuAsi-Jtn)iciAL  Body. 

In  Yocum  t.  Brazil  First  Nat.  Bank,  144 
Tnd.  272,  4^  N.  E.  231,  in  holding  that  Sun- 
4Uiys  should  be  inclnded  itt  the  period  of 
€ighteen  days  to  which  a  session  of  the 
county  board  was  limited,  the  court  said: 
-"Section  8532,  R.  S.  1894,  creating  the  county 
hoard  of  review,  requires  that  it  shall  meet  on 
the  first  Monday  after  the  fourth  day  of 
July,  and  seetion  S533,  R.  S.  1894,  provides 
that  ^e  duration  of  the  session  of  the  board 
of  review  shall  not  exceed  eighteen  days.' 
The  legal  session  of  the  board  in  1801  began 
on  July  6  and  the  order  of  the  board  was 
made  July  25.  If  Sundays  are  counted  the 
order  in  question  was  made  after  the  legal 
aession  'had  expired,  but  if  Sundays  are  not 
counted  then  the  legal  session  had  not  expired 
«nd  the  order  was  valid.    The  only  question 


to  be  coiMrtAered  ia  whether  Sundays  are  to 
be  ioelnded  or  exoliid«d  fin  ooi»|mting'  the 
length  ef  the  session.  In  English  v.  Dickey, 
128  Ind.  174,  27  N.  E.  495,  13  L.R.A.  40,  this 
court  held  that  the  provisions  of  section  6317, 
R.  8.  1894,  limiting  the  duration  of  the  ses- 
sion of  a  board  of  commissioners  when  con- 
vened to  try  a  contested  election  case  to 
twenty  days,  is  governed  by  seetion  1280, 
R.  S.  1881  (section  1804,  R.  S.  1894),  and 
that  Sundays  are  excluded  only  as  provided  in 
that  section;  that  if  a  speeial  session  was 
convened  for  said  purpose  on  December  4, 
its  existence  of  twenty  days  would  terminate 
by  operation  of  law  on  December  24.  The 
court  said:  'The  rule  for  the  computation  of 
time  in  such  cases  is  fixed  by  section  1280, 
R.  a  1881  (section  1304,  R.  S.  1894),  and 
is  that  the  term  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last, 
and  if  the  last  day  be  Sunday,  it  shall  be 
excluded.  This,  of  course,  includes  interven- 
ing Sundays.'  Under  this  rule  of  excluding 
the  iirst  day  and  including  the  last,  if  the 
board  of  review  met  on  >July  6  its  existence 
would  terminate  on  July  •24." 

But  in  Qualter  v.  State,  120  Ind.  02,  22 
N.  E.  100,  in  holding  that  Sunday  should 
not  be  counted  in  determining  the  number  of 
days  in  which  the  business  of  a  court  had 
not  been  transacted,  the  court  said:  ''Sunday 
is  not  die$  furidiciUf  and  is  not  to  be  com- 
puted in  determining  the  number  of  days  in 
which  the  busiaesa  of  a  court  has  not  been 
transacted.  There  is  no  merit  in  appellant's 
argument  that  the  judgment  is  void  or  erro- 
neous because  tiiree  days  passed  without  the 
transaction  of  any  business,  for  Sunday  was 
one  of  the  days  which  he  includes  in  his 
reckoning." 

In  Read  v.  Com.  22  Qrat.  (V».)  924,  it 
was  held  that  Simdays  were  not  to  be  in- 
cluded in  determining  the  length  of  a  term 
of  court  under  a  statute  permitting  it  to 
continue  not  exceeding  fiftleen  days. 

Where  ad  act  is  to  be  ddbe  oli  a  numbered 
day  of  a  term  of  ^urt  In  accordance  with  a 
statute,  or  a  notiee  previously  given,  inter- 
Ten  ing  Sundays  ^ould  be  excluded  in  deter- 
mining the  proper  day  for  the  performance 
of  the  act.  Broti^n  v.  M'Kee,  1  J.  J.  Marsh. 
(Ky.)  471;  Michie  v.  Michie,  17  Grat.  (Va.) 
109  (notice  that  on  tenth  day  of  term  ap- 
pellee would  make  motion  for  order  to  require 
appellant  to  use  due  diligence  in  maturing 
appeal).  See  also  Wash  v.  Randolph,  9  Mo. 
142  (plea  required  to  be  filed  on  sixth  day 
of  term).  Thus  in  Brown  v.  M'Kee,  supra, 
in  determining  the  proper  time  for  the  re- 
turn of  a  writ  of  error  returnable  to  the 
50th  day  of  the  court,  it  was  said:  "Tbia 
court  commenced  its  April  term,  1814,  on  the 
4th  day  of  the  month.  The  writ  of  error  is 
returnable  to  the  50th  dav  of  the  e<>uTt.    In 


838 


CIXB  TBiS  VOL.  ASN.  CA&  1917£. 


making  the  ealcuUtioiiy  to  aecertain  whether 
the  '50th  day  of  the  court  came  before  or  after 
the  27th  of  May,  the  date  of  the  writ,  Sun- 
days are  to  be  excluded.  No  other  than  jurid- 
ical days  are  to  be  taken  into  the  computation, 
for  if  we  werie  to  include  Sunday,  and  count 
it  for  any  purpose  as  a  day  in  court,  We 
should  not  reject  it  on  any  occasion,  for  the 
sake  of  consistency;  and  thus  Sunday,  in  our 
circuit  courts,  would,  when  they  set  more  than 
one  week,  be  the  seventh  day  of  the  term. 
A  notice  to  appear  on  the  seventh  day,  if 
literally  complied  with,  would,  therefore,  re- 
quire the  party  to  attend  on  Sunday  at  the 
court  house,  which  would  be  absurd,  as  he 
would  then  find  no  court  in  session.  To  avoid 
things  BO  ridiculous,  when  reduced  to  prac- 
tice, we  enumerate  days  in  court,  beginning 
with  the  commencement  of  the  term,  and  go- 
ing on  regularly  to  its  end,  taking  no  ac- 
count of  Sundays.  By  this  rule,  the  50th 
day  of  the  court  was  after  the  27th  of  May, 
and  the  writ  of  error  ought  not  to  be  quashed, 
for  the  second  reason  assigned/' 

But  it  has  been  held  that  where  a  tran- 
script is  required  to  be  filed  on  a  numbered 
day  of  a  term  of  court,  Sundays  should  be 
included  in  determining  the  proper  time. 
Brown  v.  Leet,  136  111.  203,  26  N.  £.  630; 
Metropolitan  Ace.  Assoc,  v.  Froiland,  59  111. 
App.  613;  Coleman  v.  Keenan,  76  111.  App. 
315.  Thus  in  Brown  v.  Leet,  supra,  it  was 
said:  'The  only  question  arising  on  this 
motion  is,  whether  the  transcript  was  filed 
on  or  before  the  tenth  day  of  the  October 
term  of  this  court.  If  the  intervening  Sun- 
day is  to  be  counted  as  one  of  the  days  of  the 
October  term,  then  the  transcript  was  not 
filed  in  the  time,. and  the  motion  to  dismiss 
must  prevail.  A  term  of  court  is  the  period 
of  time  fixed  by  law  for  the  hearing  of  causes 
and  the  transaction  of  judicial  business  there- 
in. The  term  as  fixed  by  the  statute  is  to 
commence  upon  a  particular  day,  and  after 
its  commencement  it  continues,  whether  the 
court  sits  during  the  days  composing  it  or 
not.  A  day  may,  therefore,  be  one  of  the 
days  of  a  term  notwithstanding  the  court 
may  not  sit  upon  that  particular  day,  and 
it  can  make  no  difference  whether  the  failiure 
of  the  court  to  sit  results  from  an  adjourn- 
ment by  the  court  from  one  day  to  another 
day  in  the  same  term,  or  because  the  inter- 
vening day  is  dies  non.  In  the  computation 
of  the  term  all  adjournments  are  to  be  in- 
cluded. Leib  ▼.  Com.  9  Watts  200.  For  most 
purposes  a  term  of  court  is  considered  as  one 
day  (Chiniquy  v.  People,  78  III.  570),  but 
for  the  purposes  of  this  section  of  the  prac- 
tice act  the  term  is  made  to  consist  of  days, 
and  the  word  'day'  therein  is  used  in  its  popu- 
lar sense.  The  fact  that  Sunday  is  not  a 
judicial  day,  does  not,  within  the  contempla- 
tion ol  this  statute,  render  it  any  less  a  day 


of  the  term.  •  ...  If  this  eo«rt  should 
adjourn  on  the  first  day  of  the  term  to  the 
twentieth,  the  intervening  days  would  be 
days  of  the  term,  and  the  adjournment  would 
not  dispense  with  the  necessity  of  filing  tran- 
scripts of  the  judgments  and  decrees  appealed 
from,  on  or -before  the  second  or  tenth  days 
of  the  term,  as  it  is  provided  shall  be  done." 

TlilAL    CB    COKTfNtrANCB. 

In  State  v.  May,  142  Mo.  135,  43  S.  W. 
637,  it  was  held  that  an  intervening  Sunday 
should  be  excluded  in  the  perlg^  of  twenty- 
four  hours  required  by  a  statute  to  elapse 
between  the  service  of  a  list  of  jurors  on  the 
defendant  in  a  criminal  case  and  the  trial. 
Compare  State  v.  Green,  66  Mo.  631;  Adams  i 
V.  State,  35  Tex.  Crim.  285,  33  S.  W.  354, 

But  in  Anonymous,  2  Hill  (N.  Y.)  375,  it 
was  held  that  an  intervening  Sunday  should 
be  excluded  in  the  two  days  within  which 
after  a  claim  was  interposed  in  replevin  a 
trial  was  required  to  be  held. 

In  Meng  v.  Winkleman,  43  Wis.  41,  it  was 
held  that  an  intervening  Sunday  should  be 
excluded  from  the  seventy-two  hours  beyond 
which  time  a  justice  of  the  peace  was  not 
allowed  to  continue  a  cause.  The  decision 
was  based  on  the  principle  that  where  a  stat- 
ute gives  hours  in  which  to  perform  a  given 
act,  and  does  not  mention  an  intervening 
Sunday,  the  hours  of  an  intervening  Sunday 
are  to  be  excluded  from  the  computation  of 
tin:ie. 

In  Shipsnan  v.  Mears,  15  N.  C.  484,  it  was 
held  that  Sundays  should  not  be  counted  as 
part  of  the  thirty  days  during  which  time  a 
justice  of  the  peace  was  allowed  to  continue 
a  cause,  the  court  saying:  "The  judge  below 
was  of  opinion  that  the  continuance  of  the 
trial  of  the  warrant  from  the  second  day  of 
June,  1832,  to  the  fourth  day  of  July  follow- 
ing, was  what  the  justice  had  a  right  to  do, 
by  virtue  of  the  Act  of  1803  (Rev.  ch.  627, 
sec.  3).  We  agree  with  the  judge  in  the 
above  opinion — although  the  words  'Sundays 
excepted/  are  not  incorporated  in  tiie  third 
section  of  the  Act  of  1803,  yet  from  what  is  in 
the  preamble  to  tJiat  section,  we  must  under- 
stand the  enacting  part' to  mean  that  a  jus- 
tice ol  the  peace  shall  have  power  to  enter 
a  continuance  Mr  poet|i€nement  of  trial  of 
any  civil  matter  before  him,  to  any  period 
of  time  within  thirty  judicial  days  from  the 
date  of  the  entry,  that  is,  'Sundays  excepted/ 
for  die^  dominicua  non  est  juridiou9»  The 
preamble  to  the  aforesaid  section  imlorms  us 
that  'doubt  had  arisen  whether  any  investi- 
gation or  decision  can  be  legally  had  on  a 
warrant  in  any  case  alter  thirty  days  from 
the  date  thereof,  although  the  sanie  may  have 
been  executed  and  returned  in  due  time,  and 
for  sufficient  cause  shown,  postponed  by  the 
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justice  for  reito€tiy  whereof**  Be  it  enacted, 
etc.,  that  on  oath  being  made  by  either  of  the 
parties,  the  justice  aiay  continue  or  postpone 
the  trial  of  the  caoee,  provided  sueh  post? 
ponement  shall  not  exceed  thirty  days.  The 
legialatuxe  must  have  meant,  as  it  seems  to 
us,  thftt  the  Qontinuanoe  of  the  cause  should 
be  confined  within  the  same  time  that  the 
Act  of  1794  authorized  and  directed  the  jus- 
tice to  cause  his  warrant  to  be  returned  in 
the  first  instance;  viz. :  thirty  days,  'Sundays 
excepted/  If  the  Sundays  are  taken  out  in 
computing  the  days  between  the  two  periods 
of  time>  them  the  trial  day  would  be  within 
the  time  limited  by  the  act." 

Filing  PLEAi>n«fl  ob  Entst  or  Judgment. 

It  is  generally  held  that  in  computing  the 
time  within  which  a  plea  or  answer  must  be 
filed,  Sundays  should  be  excluded.  Bullock 
T.  Edington,  1  Sim.  (£ng.)  481  (demurrer 
required  by  order  of  court  to  be  filed  within 
eight  days) ;  Wathen  y.  Beaumont,  11  East 
(Eng.)  271  (plea  to  writ  of  scire  facias  re- 
quired within  four  days);  Roettger  y.  Rief- 
kin,  130  Ky.  197,  113  S.  W.  88  (party 
against  whom  inquisition  found  in  forcible 
detainer  required  to  file  traverse  within  three 
days);  Johnson  t.  Murphy,  124  La.  143,  49 
So.  1007  (answer  required  within  three  days)* 
See  also  Wheeler  v.  Qreen,  7  Dowl.  (Eng.) 
194;  Shadwell  v.  Angd,  1  Burr.  (Eng.)  56; 
Solomon  v.  Freeman,  4  T.  R.  (Eng.)  567 
(plea  required  within  twenty-four  hours  after 
demand) ;  Clerks'  Sav.  Bank  v.  Thomas,  2 
Mo.  App.  367.  Compare  Asmole  v.  Goodwin, 
2  Salk.  (Eng.)  624;  Anonymous,  1  Stra. 
(Eng.)   86. 

In  Wheeler  v.  Green,  7  Dowl.  (Eng.)  104, 
it  v^aa  held  that  Christmas  and  the  three 
following  days,  which  were  by  statute  de- 
clared to  be  holidays  and  to  be  observed 
in  the  courts,  should  be  excluded  in  comput- 
ing the  time  under  four  days  notice  to  plead. 

But  where  the  period  of  time  allowed  for 
the  answering  of  interrogatories  is  ten  days, 
intervening  Sundays  are  included.  Bobbins 
V.  Holman,  11  Gush.   (Mass.)   26. 

In  Curtice  v.  Schmidt,  202  Mo.  703,  10  Ann. 
Cas.  702,  101  S.  W.  61,  it  appeared  that  a 
petition  by  abutting  property  owners  for  the 
selection  of  the  material  for  the  paving  of  a 
street  was  required  to  be  filed  within  thirty 
days  from  the  passage  of  the  ordinance  pro- 
viding for  the  paving  of  the  street.  It  was 
held  that  intervening  Sundays  should  be  in- 
cluded in  the  period  within  which  the  petition 
was  required  to  be  filed. 

In  the  Matter  of  West  Riding  Election,  31 
U.  C.  Q.  B.  409,  it  was  held  that  Good  Friday 
and  Easter  were  public  holidays,  and  re- 
quired to  be  excluded  in  computing  the  time 
of  twenty-one  days  within  iniiich  a  petition 


for  the  contesting  of  an  election  was  required 
to  be  filed. 

Where  a  period  of  three  days  was  required 
to  elapse  between  the  rendition  of  default 
judgment  and  the  entry  of  final  judgment,  it 
was  held  that  three  judicial  days  were  re- 
quired to  elapse.  Gorham  v.  DeArmas,  7 
Mart.  O.  S.  (La.)  359;  Hall  v.  Mulholland, 
3  La.  113;  Howard  v.  Havard,  3  La.  115.: 
Johns  V.  Boyle,  14  La.  268.  See  also  Few  lei- 
V.  Smith,  1  Rob.  (La.)  448.  So  under  a  four 
days'  rule  for  final  judgment  it  was  held 
that  Sundays  should  be  excluded.  Roberts 
V.  Stacey,  13  East   (Eng.)   21. 

As  to  the  exeluaiou  or  inclusion  of  an 
intervening  Sunday  in  determining  the  proper 
time  for  the  filing  of  a  plea  required  on  a 
numbered  day  of  a  term  of  courts  see  supra, 
the  subdivision  Term  of  Court  or  Quasi-judi- 
oiaZ  Body, 

Motion  ]x>b  New  Trial  ob  in  Abrest  or 

JUDGURNT. 

In  determining  whether  a  motion  for  a  new 
trial  has  been  filed  in  time,  the  majority  of 
cases  hold  that  the  time  allowed  for  the 
motion  does  not  include  an  intervening  Sun- 
day. Long  T.  Hughes,  1  Duv.  (Ky.)  387 
(motion  required  to  be  made  in  three  days) ; 
Cincinnati,  etc.  R.  Co.  v.  Barnett,  7  Ky.  L. 
Rep.  (Abstract)  449;  Frazier  v.  Clark,  88 
Ky.  260,  10  S.  W.  806,  11  S.  W.  83,  10  Ky. 
L.  Rep.  786; 'Riley  v.  Grace,  33  S.  W.  207, 
17  Ky.  L.  Rep.  1007;  McFarlane  v.  Renaud, 
1  Mart.  O.  S.  (La.)  220  (motion  required  to 
be  made  in  seven  days) ;  National  Bank  of 
Metropolis  v.  Williams,  46  Mo.  17  (motion 
required  to  be  filed  in  four  days) ;  Cattctt  v. 
Dispatch  Pub.  Co.  88  Mo.  356;  State  v.  Har- 
ris, 121  Mo.  445,  26  S.  W.  558;  Maloney  v. 
Missouri  Pac.  R.  Co.  122  Mo.  106,  26  S.  W. 
702;  Clerks'  Sav.  Bank  v.  Thomas,  2  Mo. 
App.  387;  Lewis  v.  Schwenn,  16  Mo.  App. 
342;  Hosli  v.  Yokel,  67  Mo.  App.  622;  State 
v.  McGowan,  62  Mo.  App.  626.  In  McFarlane 
V.  Renaud,  supra  it  was  held  that  the  seven 
days  within  which  a  motion  for  new  trial 
could  be  made,  meant  days  during  which 
business  could  be  transacted  in  court:  hence 
in  determining  whether  a  motion  was  in  time, 
two  intervening  Sundays  and  a  Fourth  of 
July  on  which  the  court  did  not  sit  were 
excluded. 

The  same  rule  applies  to  motions  in  arrest 
of  judgment,  Sunday  not  being  counted  as 
one  of  the  four  days  during  which  the  motion 
may  be  made.  Asmole  v.  Goodwin,  2  Salk. 
(Eng.)  624;  Hales  v.  Owen,  2  Salk.  (Eng.) 
625;  Rex  v.  Elkins,  4  Burr.  2129,  08  En?. 
Rep.  (Reprint)  110;  National  Bank  of  Me- 
tropolis v.  Williams,  46  Mo.  17. 

In  several  jurisdictions  it  is  held  that  a 
statute  providing  that  the  time  within  which 
an  act  is  to  be  done  shall  be  computed  by 


940 


CIX£  tmS  VOL.  ANN.  CAS.  iei7£. 


excluding  the  first  day  and  including  the  last, 
and  if  the  last  day  be  Sunday  it  shall  he 
excluded,  has  the  effect  of  excluding  inter- 
vening Sundays  in  the  computation  of  time, 
and  consequently  in  computing  the  time  with- 
in which  a  motion  for  new  trial  must  be 
made,  Sundays  must  not  be  excluded.  Van 
Laer  v.  Kansas  Triphammer  Brick  Works, 
56  Kan.  646,  43  Pac.  1134;  Littleford  v.  Mer- 
cantile Credit  Guarantee  Co.  4  Ohio  Dec. 
175;  Chicago  Label,  etc.  Co.  v.  Washburn,  8 
Ohio  Cir.  Dec.  113,  15  Ohio  Cir.  Ct.  510; 
Oberer  v.  State,  28  Ohio  Cir.  Ct.  Rep.  820; 
Atchison,  etc.  R.  Co.  v.  Solorzano,  reported  in 
full,  post,  this  volume,  at  page  950.  See  also 
German  Sav.  Bank  v.  Cady,  114  la.  228,  86 
N.  W.  277;  Mercer  v.  Ringer,  40  Kan.  189, 
19  Pac.  670.  Neither  is  Decoration  Day  ex- 
cluded in  determining  whether  a  motion  for 
new  trial  is  in  time.  German  Sav.  Bank 
V.   Cady,   supra. 

In  Franklin  v.  Holden,  7  R.  I.  215,  it  was 
held  that  an  intervening  Sunday  was  to  be 
included  in  the  forty-eight  hours  within 
which  a  motion  for  a  new  trial  was  to  he 
made,  the  court  following  the  rule  that  where 
a  statute  limits  the  time  within  which  an 
act  is  to  be  done,  Sunday  is  reckoned  unless 
specially  excepted. 

Taking  ob  Pebfecting  Appeal. 

In  each  of  the  following  cases  an  inter- 
vening Sunday  was  excluded  in  the  compu- 
tation of  time  for  the  taking  or  perfecting  of 
an  appeal:  Patchin  v.  Bonsack^  52  Me.  431 
(appeal  from  justice's  court  required  within 
six  days)  ;  Scott  t.  Linder,  18  Hawaii  7  (no* 
tice  of  appeal  required  within  five  days)  ; 
Mclniffe  v.  Wlieelock,  1  Gray  (Mass.)  600 
(twenty -four  hours  allowed  for  appeal  from 
justice's  court) ;  Cowley  v.  McLaugl^lin,  141 
Mass.  181,  4  N.  £.  821  (three  days  allowed 
for  filing  bill  of  exceptions) ;  In  re  Poolo 
(Mass.)  116  N.  E.  227  (notice  of  exceptions 
given  on  third  secular  day) ;  Diesing  v. 
Rcilly,  77  Mo.  App.  450  (appeal  from  pro- 
ceeding in  unlawful  detainer  in  justice's 
court  required  to  be  made  within  six  days) : 
State  V.  Gandy,  87  S.  C.  624,  70  S.  E.  163 
(notice  of  appeal  required  to  be  given  with- 
in five  days)  ;  Ridgley  v.  State,  7  Wis.  661 
(twenty-four  hours  allowed  for  appeal  from 
justice's  court) .  See  also  Muzzell  v.  Lee,  23 
X.  C.  411  (filing  transcript  required  within 
seven  days).  And  see  the  reported  case  (ap- 
peal from  judgment  in  municipal  court  re- 
quired within  six  days). 

Under  a  statute  requiring  a  bill  of 
exceptions  to  be  signed  within  thirty  days 
it  has  been  held  that  the  period  included 
Sundavs.  Ameriean  Tobacco  Co.  v.  Striok-* 
Upg,  88  Md.  600,  <|1  Atl.  1083,  69  .L.R.A.  909. 


And  80  where  the  time  allowed  for  an  appeal 
was  twenty  days,  it  waa  held  that  the  inter- 
vening Sundays  should  be  counted.  In  re 
Goswiler,  ^  Pen.  &  W.  (Pa.)  200;  Barker  t. 
Addis.  4  Pa.  St.  515. 

Under  a  statute  providing  that  in  comput- 
ing the  time  within  which  an  act  i«  required 
to  be  done,  the  first  day  shall  be  excluded 
and  the  last  day  included  unless  it  happens 
on  a  Sunday,  it  has  been  held  that  an  inter- 
vening Sunday  is  to  be  included  under  a  re- 
quirement of  three  days'  notice  of  an  intended 
application  to  settle  and  certify  a  statement 
of  facts.  Martin. V.  Sunset  Telephone,  etc, 
Co.  18  Wash.  260,  61  Pac.  S76. 

By  the  Code  of  the  District  of  Columlia 
(§  1380)  Saturday  afternoon  is  made  a 
holiday  for  all  purposes,  consequently  it  must 
be  exelnded  along  with  Sundays  and  other 
holidays  in  the  period  of  forty  days  allowed 
for  an  appeal  from  the  decision  of  the  com- 
missioner of  patents.  Ocumpaugh  v.  Norton, 
24  App.  Cas.  (IX  G.)  296,  2  Ann.  Cas.  133. 
And  the  same  is  true  in  regard  tc  the  period 
of  ten  days  within  which  an  appeal  from  a 
judgment  of  the  municipal  court  must  be 
perfected.  Swenk  v.  Xicholls,  39  App.  Cas. 
(D.  C.)  3d0.  And  so  as  to  the  period  of  »ix 
days  within  which  an  appeal  bond  must  be 
filed  in  an  appeal  from  tlie  municipal  court. 
U.  S.  v.  Bundy,  41  App.  Cas.  (D.  C.)  7, 
foUoicing  Fowler  ▼.  Quigley,  38  App.  Caa. 
(D.  C.)  214.  Where  a  rule  of  court  required 
an  appeal  to  be  taken  within  twenty  days 
excluding  Sundays  after  the  rendition  of 
judgment^  it  was  held  tliat  an  intervening 
holiday  other  than  a  Sunday  should  not  be 
excluded  in  determining  the  time  for 'the 
appeal.  St.  Clair  v.  Conlon,  12  App.  Cas. 
(D.  C.)  161. 

In  Georgia  by  repress  statutory  provisions 
the  holidays  enumerated  in  Civil  Code  1910, 
§  4284,  are  dies  mon  juridiais  in  cases  of 
appeals  from  justices'  courts.  Wood  v.  State, 
12  Ga.  App.  651,  78  S.  £.  140.  But  Sundari 
must  be  included  in  the  thirty  days  allowed 
for  tlie  signing  of  bills  of  exception.  Wil- 
kinson V.  Castellow,  14  Ga.  122.  And  ao  an 
intervening  Fourth  of  July  is  counted  as  one 
of  the  thirty  days  within  which  a  petition 
for  certiorari  must  be  presented.  Wood  v. 
State,  12  Ga.  App.  651,  78  S.  E.  140.  But 
in  Neal  v.  Crew,  12  Ga.  93,  it  was  held  that 
a  Sunday  was  not  required  to  be  included 
in  the  period  of  four  days  allowed  for  the 
entry  of  an .  appeal. 

In  Louisiana,  by  express  statutory  provi- 
sion, a  suspensive  appeal  may  be  taken  with- 
in ten  days  not  including  Sundays  after  the 
rendition  of  judgment.  Dayton  v.  Commer- 
cial Bank,  6  Rob.  17 ;  Aubert  v.  Robinson,  6 
Rob.  463;  Garland  v.  Holmes,  12  Rob.  421; 
State  v.  Judge,  29  La.  Ann.  223;  Tuperr  v. 
Edmondson,   29   La.   Ann.    850;    Helmss  t. 
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Pallet,  126  La.  407,  62  So.  67Q;  Shay  v.  Wat- 
tigny,  128  La.  103,  54  So.  736.  See  also 
State  .▼.  £llia,  40  La.  Ann.  793,  5  So.  63. 
And  Sunda^^s  are  also  excluded  in  the  time 
allowed  for  taking  appeals  in  criminal  cases. 
State  T.  Waldron,  128  La.  559,  54  So.  1009,  34 
L.R.A.(N.S.)  800;  Stato  v.  Griffin,  135  La. 
30,  64  So.  971.  And  the  three  days  after  tho 
return  day  of  an  appealed  case,  during  which 
the  transcript  may  be  filed,  are  judicial  days. 
Roftt  V.  St.  Francis'  Church,  5  Mart.  N.  S. 
(La.)  191;  DeCoux  v.  Plantevignes,  10  La. 
503;  Bouligny  v.  White,  5  La.  Ann.  31.  But 
where  an  extension  of  time  to  file  a  transcript 
waa  granted^  it  was  held  that  Sundays  were 
included  in  the  period  of  time  allowed.  Pierce 
V.  Gushing,  33  La.  Ann.  401.  And  the  ten 
days  allowed  by  statute  for  an  appeal  from 
an  order  appointing  a  receiver  include  Sun- 
days, the  statute  not  excluding  them.  State 
V.  King,  104  La.  472,  29  So.  18. 

Under  the  federal  statute  relating  to  super- 
sedeaa  (4  Fed.  St.  Ann.  618)  it  is  provided 
that  in  any  case  where  a  writ  of  error  may 
be  a  supersodi'as^  the  defendant  may  obtain  a 
supersedeas  by  serving  the  writ  of  error  with- 
in sixty  days,  Sundays  exclusive,  after  the 
rendition  of  the  jndgment.  Rutherford  v. 
Penn.  Mut.  L.  Ins.  Co.  1  McCrary  120, 
1  Fed.  456;  Brown  v.  Evans,  8  Sawy.  602, 
18  Fed.  56;  Danville  v.  Brown,  128  U.  S. 
508,  9  S.  Ct.  149,  32  U.  S.  (L.  ed.)  607. 
Although  Sundays  are  not  expressly  excluded 
in  the  period  of  sixty  days  allowed  for  the 
giving  of  security  to  operate  as  a  supersedeas, 
it  has  been  held  that  they  should  not  be 
counted.  Danville  v.  Brown,  128  U.  S.  503, 
9  a  Ct.  149,  82  U.  S.  (L.  ed.)  507.  But 
Sundays  are  included  in  the  ten  days  al- 
lowed for'  an  appeal  in  bankruptcy.  In  re 
York,  4  Nat.  Bankr.  Reg.  479. 

In  England  Sundays  are  excluded  in  com- 
puting the  period  of  twentynme  days  allowed 
for  appeals  from  the  county  judge  to  the 
chief  judge  in  bankruptcy  cases.  Ex  p.  Hall, 
16  Ch.  D.  601,  50  L.  J.  Ch.  400,  44  L.  T. 
N.  S.  8,  27  W.  R.  298;  Ex  p.  Hicks,  L.  R. 
20  Eq.  143,  44  L.  J.  Bankr.  106.  But  other- 
wise in  computing  the  time  allowable  for  ap- 
peals from  the  chief  judge  to  the  court  of 
appeals.  Ex  p.  Viney,  4  Ch.  D.  794,  46 
L.  J.  Bankr.  80.  In  an  appeal  in  a  pro- 
ceeding under  the  Nuisances  Removal  Act 
(18  A  19  Vict.  c.  121,  §  40)  it  was  held 
that  Sundays  were  to  be  included  in  comput- 
ing both  the  period  ot  fourteen  days  for 
giving  notice  of  appeal  and  of  two  days  for 
entering  into  a  recognizance  after  notice  of 
the  appeal.  Ex  p.  Simpkin,  2  El.  k  El. 
392,  105  E.  C.  L.  392,  6  Jur.  N.  S.  144,  29 
L.  J.  M.  C.  23.  In  Pennell  v.  Churchwardens, 
8  Jur.  N.  S.  (Eng.)  90,  31  L.  J.  M.  C.  92, 
it  waa  held  that  an  intervening  Sunday  was 
to  be  included  in  computing  the  period  of 
three  days  allowed  for  the  filing  of  the  record. 


In  tile  last  two  cases  cited  the  decisions  were 
based  on  the  fact  that  the  periods  of  time 
allowed  for  the  doing  of  the  acts  were  stat- 
utory, in  which  case  Sunday  would  always 
be  included  unless  otherwise  provided  for. 

As  to  the  exclusion  or  inclusion  of  inter- 
vening Sundays  in  determining  the  proper 
time  for  the  performance  of  an  act  in  connec- 
tion with  the  taking  or  perfecting  of  an  ap- 
peal, to  be  done  on  a  numbered  day  of  a 
term  of  the  court,  see  supra,  the  subdivision 
Term  of  Court  or  Quasi-judicial  Body. 

Application  for  Rehearing. 

In  State  v.  Stillman,  31  La.  Ann.  162, 
it  was  held  that  the  three  days  allowed  by 
a  statute  for  a  rehearing  meant  three  judicial 
days. 

In  Louisville,  etc.  R.  Co.  v.  Turner,  81 
Ky.  599,  in  holding  that  intervening  Sun- 
days should  be  excliyied  in  the  computation 
of  the  time  of  twenty  days  granted  for  the 
filing  of  a  petition  for  a  rehearing,  the  court 
said :  "The  opinion  in  this  case  was  delivered 
on  the  18th  day  of  December  last.  On  the 
19th  of  January,  the  time  for  filing  a  petition 
for  rehearing  was  extended  twenty  days,  and 
February  14th  the  appellant  moved  for  an 
additional  extension  of  ten  days  within  which 
to  file  the  petition.  The  appellee  objected 
to  any  further  extension,  because  the  twenty 
days  additional  time,  not  excluding  Sundays, 
was  out  before  the  motion  of  the  14th  of 
February  was  made.  Counting  from  the  18tli 
day  of  Deoember  to  the  14th  •  of  February, 
excluding  the  former  and  including  the  lat- 
ter, precisely  fifty  daya  intervened,  deduct- 
ing the  Sundays.  Aeeording  to'  section  760, 
Civil  Code,  from  the  time  allowed  by  it  for 
filing  petitions  lor  rehearing,  the  Sundays 
are  excluded,  and  l^  analogy,  pursuing  the 
spirit  of  that  section,  in  order  not  to  mieiead 
the  profession,  we  are  of  the  opinion,  in  the 
absence  of  any  prior  rale  to  %h&  contrary, 
that  all  extensions  of  time  for  presenting  pe- 
titions for  rehearing,  unless  otherwise  ex- 
pressed in  the  order,  should  be  counted  from 
the  eitpiration  of  the  thirty  days  allowed 
by  law,  and  that  the  Sundays  should  be  ex- 
cluded from  the  extensions  of  time  granted 
by  the  court.** 

ExscuTiON    ott    Other   Prooess    akd   Saub 

Thereunder. 

Where  twenty-four  hours  are  required  to 
elapse  between  the  rendition  of  a  judgment 
and  the  issuance  of  execution  thereon,  an 
intervening  Sunday  is  required  to  be  ex- 
cluded in  determining  the  time  when  an 
execution  may  be  issued.  Penniman  v.  Code, 
8  Mete.   (Mass.)   496. 

Under  a  statute  expressly  excluding  in- 
tervening Sundays  from  the  period  witlijn 
which  an  appeal  operating  aa  a  supersedeas 
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may  be  taken,  but  not  expredsly  excluding 
Sundays  from  the  period  within  which  an 
execution  should  not  be  issued,  it  has  been 
held  that  Sundays  should  also  be  excluded 
from  the  period  within  which  an  execution 
should  not  be  issued.  Danielson  v.  Korth- 
western  Fuel  Co.  65  Fed.  49,  affirmed  67  Fed. 
1)16,  6  C.  C.  A.  836;  Dayton  v.  Commercial 
Bank,  6  Rob.  (La.)  17;  Aubert  v.  Robinson, 
6  Rob.   (La.)   463. 

Intervening  Sundays  are  included  in  tht 
period  of  thirty  days  within  which,  after 
property  has  been  attached  by  mesne  process, 
it  is  required  by  a  statute  to  be  seized.  Alder- 
man V.  Phelps,  16  Mafis.  226.  And  the  same 
is  true  where  a  mechanic's  lien  i»  required 
to  be  enforced  within  ninety  days  by  attach- 
ment. Oakland  Mfg.  Co.  v.  Lemieux,  98 
Me.  483,  57  Atl,  705. 

Where  property  seized  on  process  is  re- 
quired to  be  held  for  four  diiys  before  it 
can  be  sold,  it  has  been  held  that  an  inter- 
vening Sunday  must  be  included  in  determin- 
ing the  time  at  which  the  sale  can  be  made. 
Carville  v.  Additon,  62  Me.  459;  Cressey  v. 
Parks,  76  Me.  387,  46  Am.  Rep.  406.  Com- 
pare Tuttle  Y.  Gates,  24  Me.  398.  The  con- 
trary rule,  however,  has  been  laid  down. 
Mason  v.  Thomas,  36  N.  H.  302;  Xiefavour 
y.  Bartlett,  42  N.  H.  566.  In  Mason  v. 
Thomas,  supra,  it  was  also  held  thai  an 
intervening  Sunday  should  be  excluded  in 
reckoning  the  twenty  hours  required  U>  elapse 
between  the  advertisement  and  the  sale  of 
goods  seized  on  distress  lor  the  nonpayment 
of  taxes. 

In  Thayer  v.  Felt,  4  Pick.  (Mass.)  364, 
it  was  held  that  an  intervening  Sunday  was 
to  be  excluded  from  the  period  of  three  days 
to  a  time  within  which  there  could  be  made 
an  adjournment  of  a  sale  under  execution  of 
an  equity  of  redemption. 

PcBLTcA-rtOw  Of  KoncE. 

A  number  of  cases  support  the  rule  that 
where  the  publication  of  a  notice  is  required 
to  be  made  for  a  certain  period  in  a  daily 
newspaper,  intervening  Sundays  will  be  in- 
cluded in  the  specified  time.  Taylor  v.  Pal- 
mer, 31  Cal.  240  (supervisor's  resolution  of 
intention  to  order  street  work  required  to 
be  puUished  for  ten  days),  folloir^d  in  Miles 
V.  McDermott,  31  Cal.  270;  Matthews  v. 
Arthur,  61  Kan.  455,  59  Pac.  1067  (publica- 
tion of  notice  of  sale  of  land  on  execution 
required  for  thirty  days)  ;  Ormsby  v.  Louis- 
ville, 2  Ky.  L.  Rep.  (Abstract)  ff6  (publica- 
tion of  notice  of  assessment  required  for 
thirty  days) ;  Matter  of  Excelsior  F.  Ins.  Co. 
16  Abb.  Pr.  (N.  Y.)  8  (notice  of  election 
of  corporate  director  required  by  charter  each 
day  for  one  week).  See  also  Portsmouth  Sav. 
Bank  v.  Omaha,  67  Neb.  50,  'fl3  N.  W.  231. 


And  the  rule  seems  to  obtain  although 
there  is  no  publication  of  the  notice  on  the 
intervening  Sunday.  Taylor  v.  Palmer,  31 
Cal.  240;  Ormsby  r.  Louisville,  2  Ky.  L. 
Rep.  (Abstract)  66;  Matter  of  Excelsior  F. 
Ins.  Co.  16  Abb.  Pr.   (N.  Y.)  8. 

In  PortHmouth  Sav.  Bank  v.  Omaha,  67 
Neb.  60,  03  N.  W.  231,  it  was  contended  that 
the  publicatioik  of  the  notice  of  a  meeting 
of  the  board  of  equalization  was  invalid  be- 
cause one  of  the  days  of  publication  was 
Sunday.  In  answering  this  objection  the 
court  said:  "With  regard  to  the  complaint 
as  to  equalization  Notices,  they  wete  pub- 
lished on  September  6  to  12,  inclusive,  and 
the  meeting  was  held  on  the  13th.  The 
statute  requires  notice  to  be  published  for 
at  least  six  days.  It  is  objected  that  one 
of  these  days  was  Sunday,  and  should  not 
be  counted.  We  are  of  the  opinion  that  this 
objection  is  not  well  taken,  and  that  the 
publication  was  for  at  least  six  days  before 
the  meeting.  It  has  been  held  that  the  six 
days  mentioned  are  the  six  days  immediately 
before  the  meeting.  .  .  .  Unless  the  meet- 
ing was  on  Sunday,  this  would  necessitate 
a  publication  on  Sunday.  The  publication  in 
this  ease  seems  sufficient." 

In  Ex  p.  Fiske,  72  Cal.  125,  13  Pac.  310, 
it  was  held  that  a  provision  requiring  a 
publication  for  five  successive  days  in  a 
daily  newspaper'  was  complied  with  by  pub- 
lication for  fiFS  tmcoessive  w«ek-days,  al- 
though a  Sunday  ivtervened,  on  which  there 
was  no  issue  of  the  paper. 

In  several  jurisdictions  the  rule  obtains 
that  where  a  publication  of  a  notice  is  re- 
quired by  a  statute  or  ordinance  to  be  made 
for  a  certain  number  of  days  in  a  daily  news- 
paper, intervening  Sundays  must  be  excluded 
in  determining  the  sufficiency  of  the  notice. 
Scammon  ▼.  Chicago,  40  111.  146  (publication 
of  notice  of  filing  of  special  assessment  roll 
required  for  six  days),  di^inffuish^  in  Kings- 
bury Y.  Buckner,  70  111.  514 ;  Jenkfs  v.  Chicago, 
48  111.  296  (on  showing  of  publication  for 
ten  successive  days  presumption  indulged  in 
that  publication  was  not  made  on  Sunday) : 
McChesney  r.  People,  145  lU.  614,  34  N.  E.  431 
(notice  of  hearing  on  assessment  roll  re- 
quired to  be  published  for  five  successive 
days ) ;  Rasmussen  T,  People,  155  III.  70,  39 
N.  £.  606  (notice  of  special  assessment  pro- 
ceedings required  to  be  published  for  five 
days) ;  Porter  v.  R.  J.  Boyd  Paving,  etc.  Co. 
214  Mo.  1,  112  S.  W.  1235.  See  also  Burke 
V.  Daly,  14  Mo.  App.  542;  St.  Joseph  v. 
"Landis,  54  Mo.  App.  315  (advertisement  for 
proposals  required  for  ten  days  and  held 
sufficient  where  made  for  ten  secular  days). 
Compare  Roth  V.  Hax,  68  Mo.  App.  283. 
Thus  in  Porter  v.  R.  J.  Boyd  Paving,  etc. 
Co.  supra,  in  discussing  the  sufBcicncy  of 
the  publication   of  a  notice  required  to  be 
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nutde  for  tea  •neceAsi^d  days,  the  luftice  not 
being  published  on  two  intervening  Snndfltys, 
the  court  said:  "It  is  next  insisted  that 
the  tax  bills  in  suit  are  invalid  beeause  the 
advertisement  for  bids  for  the  contract  was 
not  published  upon  two  Sundays.  It  is  ad- 
tnitted  that  the  new8pa|>er  at  that^  time 
doing  the  city  printing  and  the  only  paper 
in  which  the  advertisement  could  lawfully 
be  printed  and  published,  was  not  puUished 
on  Sunday.  By  section  12  of  article  17  of 
the  charter  contracts  of  this  character  are 
required  to  be  let  *to  the  loweet  and  best 
bidder  as  shall  be  prescribed  by  ordinance.' 
By  section  811  of  the  revised  ordinance  of 
Kansas  City  of  the  year  189S,  it  was  re- 
quired that  *the  city  engineer  shall  cause 
to  be  published  for  ten  successive  days  within 
the  twenty  days  next  preceding  the  time  for 
opening  bids,  in  the  newspaper  doing  the  city 
printing,  or  if  there  be  none,  in  such  daily 
newspaper  published  in  the  city  as  he  may 
select,  a  notice  of  the  letting  of  a  contract 
for  such  work  to  the  lowest  and  best  "bidder.' 
In  the  instant  case  the  notice  was  published 
in  each  successive  issue  of  the  paper  begin- 
ning April  9,  IdOly  and  ending  April  17, 
1901,  making  eleven  publications,  but  there 
was  no  publication  of  the  said  notice  on 
April  7th  and  April  14th,  because  those  were 
Sundays,  and  the  'Mail,'  the  newspaper  in 
which  the  notice  was  published,  was 
not  published  on  Sundays.  The  contention 
of  the  plaintiff  Is  that  under  the  charter 
and  the  ordinance  quoted,  it  was  es* 
sential  that  the  notice  should  be  published 
every  day  whether  Sunday  or  not.  The  argU' 
ment  is  that  according  to  the  definition  of 
the  word  'successive'  an  uninterrupted  course 
of  publication  was  required  by  the  charter 
and  ordinance,  and  the  failure  to  publish  on 
two  Sundays  rendered  the  notice  insufficient. 
Counsel  also  rely  upon  the  diecisions  of  the 
appellate  court  of  this  state  to  the  effect 
that  in  computing  statutory  time  Sundays 
will  not  be  excluded.  So  far  as  the  time  of 
notice  only  is  concerned,  no  doubt  whatever 
exists  that  such  is  the  rtile.  .  .  .  The 
precise  question  presented  here  was  passed 
upon  in  £x  p.  Fiske,  72  Cal.  125.  In  that 
case  the  objection  was  made  that  a  certain 
ordinance  was  not  published  according  to  law, 
and  the  court  answered  the  proposition  by 
saying,  *We  see  no  force  in  the  objection  that 
the  ordinance  was  not  published  according  to 
law.  A  provision  requiring  a  publication  for 
five  successive  days  in  a  daily  newspaper  is 
complied  with  by  such  publication  for  five 
successive  week-days,  although  a  Sunday  in- 
tervened, on  which  there  was  no  issue  of  the 
paper.'  When  we>  take  into  consideration 
that  the  publication  of  a  newspaper  on  Sun- 
day necessarily  involves  labor,  and  there  be- 
ing no  evidence  that  the  publication  on  Sun- 


day of  a  newspaper  is  a  work  of  necessity 
or  charity,  if  the  construction  given  to  the 
ordinance  eantoided  for  by  counsel  for  the 
plaintiff  should  be  cUU>pted,  the  result  would 
be  that  the  ordinance  would  override  the 
statute  of  the  state  forbidding  labor  on  Sun- 
day, section  2240,  Revised  Statutes  1899.  We 
think  the  California  case  was  correct  and  that 
'ten  successive  days'  in  section  811  of  the 
revised  ordinances  mean  publication  on  ten 
successive  days  when  the  paper  can  be  pub- 
lished without  the  publisher  running  the  risk 
of  being  indicted  for  violation  of  the  Sunday 
statute  of  this  state.  We  think  the  publi- 
cation was  well  enough." 

In  RasuuBsen  v.  People,  155  111.  70,  39 
N.  £.  606,  it  was  left  undecided  whether 
an  intervening  Fourth  of  July  should  be 
counted  as  one  of  the  five  successive  days 
on  which  a  notice  was  required  to  be  pub' 
lished. 

As  to  the  inelttsion  or  exclusion  of  Sun- 
days in  the  computation  of  the  time  for  which 
a  notice  is  required  to  be  published  for  a 
sale  under  a  deed  of  trust,  see  infra  the  sub- 
division Performance  of  Act  wider  Ooniract, 

Iff  -Gordon  v.  People,  154  111.  664,  39 
N.  £.  560,  it  was  held  that  intervening 
Sundays  should  be  included  in  the  period 
of  ten  days  within  which  a  notice  of  pro^ 
ceedings  for  a  special  assessment  waft  re- 
quired to  be  posted. 

Session  of  LEGisLATUite. 

Under  a  constitutional  provision  limiting 
the  sessions  of  the  legislature  to  fifty  days, 
it  has  been  held  that  fifty  working  days  are 
meant,  and  that  consequently  intervening  Sun- 
days are  not  to  be  includ^.  Moog  v.  Ran* 
dolph,  77  Ala.  697;  Sayre  v.  Pollard,  77 
Ala.  608;  Ex  p.  Cowert,  92  Ala.  94,  9  So. 
225. 

But  under  the  federal  statute  (7  Fed. 
St.  Ann.  255)  providing  that  the  legisla- 
tive assemblies  of  the  various  territories  shall 
be  limited  to  sixty  days'  duration,  it  has  been 
held  that  intervening  Sundays  should  be  in- 
cluded. Maricopa  County  v.  Osborne,  4  Arisj. 
331,  40  Pac.  313,  overruling  Cheyney  v.  Smith, 
3  Ariz.  143,  23  Pac.  680.  * 

RsTtJBN  OF  Bill  bt  Govbbnob. 

Under  constitutional  provisions  allowing 
a  governor  five  days  for  the  consideration 
of  a  bill  presented  to  him,  it  has  been  held 
that  Sunday  is  not  to  be  counted  as  one 
of  the  days.  Fellman  v.  Mercantile  F.  etc. 
Ins.  Co.  116  La.  723,  41  So.  49;  State  v. 
Michel,  62  La.  Ann.  936,  78  Am.  St.  Rep. 
364,  49  L.R.A.  218;  Tuttle  v.  Boston,  215 
Mass.  57,  102  N.  E.  350.  In  State  v.  Michel, 
supra,  in  stating  the  reasons  for  its  holding, 
the  court  said:     '*There  is  a  rule  of  general. 
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though  perhaps  not  of  universal,  acceptance, 
that  where  a  limitation  of  time  is  fixed  with- 
in which  a  particular  act  or  thing  is  required 
to  be  done,  if  done  at  all,  after  which  per- 
formance,  or  the  doing  of  the  thing,  would 
be  without  effect,  if  the  time  exceed  a  week, 
an  intervening  Sunday  is  to  be  included  in 
the  computation;  if  less  than  a  week,  Sun- 
day is  to  be  excluded.  .  .  .  (Considera- 
tion of  this  rule  commends  its  wisdom.  The 
Federal  Constitution  allows  the  President  of 
the  United  States  ten  days,  Sundays  ex- 
cepted, to  return  a  bill  with  his  objections 
after  its  presentation  to  him.  Many  of  the 
states  of  the  Union  allow  ten  days,  Sundays 
excepted.  Some  allow  a  less  number  of  days, 
Sundays  excepted,  and  others  a  less  number 
of  days  without  mentioning  Sunday.  .  .  . 
The  Constitutions  of  1868,  1879  and  1898  all 
so  declare,  while  this  four  earlier .  Constitu- 
tions— those  of  1812,  1845,  1852  and  1864 — 
gave  the  governor  ten  days  in  which  to  re- 
turn a  bill  with  his  objections,  Sundays  ex- 
cepted. It  would  seem  that  since  the  earlier 
constitutions  expressly  excepted  Sunday  and 
the  later  constitutions  did  not,  the  intention 
of  the  framers  of  the  later  coastitutioiis  was 
that  Sunday  should  be  counted  in  the  five 
days  allowed  the  governor.  But  this  first 
impression  is  ohlitertited  when  we  consider 
and  i^pply  the  general  rule  above  referred 
to.  Under  the  operation  of  that  rule,  had 
not  the  framers  of  the  earlier  constitutions 
expressly  excluded  Sundays  from  computa- 
tion in  the  ten  days 'given  the  governor,  then 
Sunday  would  have  been  counted;  w^hereas 
since,  in  the  later  constitutions,  five  days 
only  are  allowed — a  time  which  does  not 
necessarily  include  a  Sunday — that  day  (Sun- 
day), happening  to  be  one  of  the  five  days, 
is  excluded  from  the  count.  Where  the  time 
stipulated  was  such  that  it  did  not  neces- 
sarily include  Sunday,  Sunday  is  excluded 
from  the  computation  without  express  men- 
tion of  the  fact;  where  the  time  stipulated 
must  necessarily  include  Sunday,  to  exclude 
that  day  from  the  computation  there  must 
be  an  express  declaration  to  that  effect.  Such 
is  the  effect  of  the  general  rule  laid  down, 
and  the  framers  of  the  several  constitutions 
under  which  the  state  has  been  governed  are 
presumed  to  have  intended  the  language  and 
phrases  used  in  consonance  therewith.  It 
follows  that  if  one  of  the  five  days  accorded 
the  chief  executive  in  which  to  return  a  bill 
with  his  objections  happens  to  be  Sunday, 
the  same  is  not  to  be  computed  as  one  of 
the  constitutional  *five  days.'  This  view 
is  strengthened  by  the  general  policy  of  the 
law  in  regard  to  the  first  day  of  the  week 
and  by  the  sentiment  prevailing  in  Christian 
countries.  .  .  .  The  governor  of  the  state 
has  five  days  in  which  to  consider  a  bill 
presented  to  him  before  he  is  compelled  to 


return  it  wilh  his  objectioasy  and  ia  ikia 
computation  of  days  he  nay  exclude  an  inter- 
vening Sunday  or  other  legal  holiday.  He 
vetoed  the  bill  involved  in  this  controversy 
on  the  14tfa  of  Jnly»  which  was  timely,  con- 
sidering that  the  10th  of  July  was  Sunday. 
As  it  was  not  thereafter  passed  by  the  two 
houses  of  the  general  assembly  by  the  req- 
uisite constitutional  vote,  his  veto  to  the 
contrary'  notwithstanding,  the  measure  did 
not  become  a  law,  and  the  case  of  the  relators 
falls." 

But  under  a  constitutional  provision  requir- 
ing the  governor  to  return  a  bill  "within  ten 
days  after  it  shall  have  been  presented  to 
him,"  it  has  beeii  said  that  an  intervening 
Sundav  would  be  included  as  one  of  the  ten 
days.  In  re  Computation  of  Time,  0  Colo. 
634,  21  Pac.  475.  By  a  number  of  constitu- 
tions Sundays  are  expressly  excluded  in  the 
time  allowed  the  governor  after  the  presenta- 
tion of  a  bill  to  him  for  the  return  of  tiie 
bill  to  the  l^islature.  Price  v.  Whitman,  8 
Cal.  412,  easploining  People  ▼.  Whitman,  6 
Cal.  650;  People  v.  Hatch,  33  111.  9;  Detroit 
V.  Chapin,  108  >fich.  130,  66  N.  W.  587, 
37  LJLA.  391;  Corwin  v.  Comptroller  Gen. 
6  S.  C.  390. 

In  Capito  v.  Topping,  65  W.  Ya.  587,  64 
S.  BL  845,  22  L.R.A.<X.S.|  1089,  the  con- 
stitutional provision  construed  allowed  the 
governor  five  days,  Sundays  excluded,  for  the 
return  of  a  bill  to  the  legislature,  unless 
the  legislature  by  its  adjournment  prevented 
the  return  of  the  bill,  in  which  case  the  gov- 
ernor had  five  days  after  the  adjaummeDt 
within  which  to  file  the  bill  in  the  office  of 
the  secretary  of  state.  It  was  held  that  in 
computing  the  time  'allowed  after  adjourn- 
ment for  the  return  of  a  bill,  Sundays  would 
also  be  excluded.  To  the  same  c^eet  see 
People  V.  Rose,  167  111,  147,  47  N.  E.  547; 
Stinson  v.  Smith,  8  Minn.  366.  Compos 
State  V.  Norton,  21  N.  D.  473,  131  N.  W. 
257;  Minor  v.  McDonald,  140  Tex,  461,  140 
8.  W»  401.  In  State  v.  Norton,  supra,  the 
cases  holding  that  Sundays  should  be  ex- 
cluded in  determining  the  time  allowable  for 
the  return  of  a  bill  by  the  governor  after  the 
adjournment  of  the  legislature  were  dis* 
cussed,  and  a  different  conclusion,  based  od 
a  somewhat  different  constitutional  provision, 
waa  reached,  the  court  saying:  ''The  undis- 
puted facts  are  that  the  twelfth  legislatire 
assembly  adjourned  sine  die  on  March  3d, 
on  which  date  such  bill  was  duly  transmitted 
to  the  governor  for  his  approval  or  disap- 
proval, and  the  governor  took  no  action  there- 
on until  March  21st,  on  which  diite  he  as- 
sumed to  exercise  the  v^o  power  as  to  such 
bill  by  disapproving  the  same  and  returning 
it,  with  his  disapproval,  to  the  secretary  of 
state.  Between  March  3rd  and  March  2l6t, 
there  were  three   intervening   Sundays,  and 
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the  sole  question  for  oar  determlnaiioii  is 
whether,  in  oemfyating  the  illteeii<lay  period 
provided  in  section  70  of  the  eonstitutitoii 
of  this  stAte  iiir  wbieh  the  gownier  may  flg>- 
prove  or  .disapprore  hills  after  the  adjoumr 
ment  of  the  legislative  assembly  tiiese  iur 
tervening  Sundays  shall  be  included  or  exp 
eluded.  Section  70,  in  so  far  as  the  same  is 
applicable,  reads  as  follows :  'If  any  bill 
shall  not  be  returned  by  the  governor  with^ 
in  three  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  eame 
shall  be  a  law  unless  the  legislatire  assembly, 
by  its  adjournment,  pre^sent  its  •  return,  in 
which  case  it  shall  be  a  law  unless- he  shall 
file  the  same  with  his  objections,  in  the  office 
of  the  secretary  of  state,  within  fifteen  days 
after  such  adjourmneBt.'  It  is  contended  by 
defendant  that  the  qualifying  words  'Sundays 
excepted/  which  immediately  i6k}am  and  qual* 
ify  the  words  'within  three  days/  as  used  in 
the  first  part  of  said- sentence,  also  relate  to 
tend  should  be  held  to  qualify  the  words 
'within  fifteen  days,'  as  used  in  the  latter 
part  of  such  sentence.  We  deem  it  entirely 
clear  that  such  construction  ia  unwarranted. 
Had  the  same  period  of  time  been  fixed  in 
both  instances,  the  construetionoootended  for, 
no  doubt,  would  be  sustained,  as  was  held 
in  the  following  eases:  People  v.  Rose,  167. 
111.  147,  47  N.  B.  647;  Gapito  v.  Tbpping, 
65  W.  Va.  587,  64  S.  £.  845,  22  L.RJk. 
(X.S.)  1089;  Stinson  v.  Smith,  8  Minn.  366  4 
State  V.  Michel,  52  Ta.  Ann.  936,  27  So. 
565,  49  L.R.A.  218,  78  Am.  St.  Rep.  364. 
But  a  careful  examination  of  the  above  au- 
thorities serves  to  convince  us  that  they  are 
not  in  point  in  the  case  at  bar.  It  will  be 
noticed  that  in  each  of  those  eases  the  gov- 
ernor was  allowed  the  same  period  of  time 
after  the  adjournment  of  the  legislature  that 
ws^'  allowed  him  before  such  adjournment  in 
which  to  act  on  bills,  and  this  was  a  con- 
trolling fact  in  the  decisions  of  those  cases. 
The  reasoning  in  the  opinions  in  the  above 
cases  does  not  appfy  in  construing  the  lan- 
guage of  our  constitution  above  quoted.  The 
fact  that  the  framers  of  our  constitution 
deemed  it  wise  to  exclude  intervening  Sun- 
days in  fixing  the  three-day  period  in  no 
manner  tends  to  show  that  in  fixing  the 
fifteen-day  period  they  deemed  it  wise  or 
necessary  to.  also  exclude  intervening  Sun- 
days. They  were  dealing  with  two  distinct 
periods  of  time,  having  no  similarity,  and  if 
they  intended  to  exclude  intervening  Sundays 
as  to  the  larger  period  of  time  fixed  by  them 
it  \A  reasonable  to  assume  that  they  would 
have  expressly  so  provided." 

"Under  a  constitutional  provision  to  the 
effect  that  the  governor  may  approve  within 
three  days  after  the  adjournment  of  the  leg- 
islature an  act  passed  during  "the  last  three 
days  of  the  session,^  it  has  been  held  that 
Ann.  Cas.  1917B. — 60. 


the  days  referred  to  in  the  quoted  part  of  the 
constitution  meant  days  when  the  legislature 
was  in  actual  session  lor  the  transaetion  of 
business.  John  V.  Farwell  Go.  v.  Matheis, 
46  JPed.  868. 

CoMPCTAitow  or  Statutoey  Penalty. 

Under  a  statute  imposing  a  penalty  of  a 
certain  sum  per  day  for  the  obstruction  of  a 
bulkhead  after  a  notice  had  been  given  for 
the  removal  of  the  obstruction,  it  was  held 
thai  in  computing  the  amount  of  the  penalty 
Sundays  Were  to  be  included.  Pilots  Gom'rs 
V.  Erie  R.  Co.  5  Robt.  <N.  Y.)  366,  wherein 
the  court  said:  "The  law  makes  no  distinc- 
tion as  to  the  days  of  the  week,  for  whidi  the 
penalty  is  toaocrue.  A  free  use  of  a  bulk- 
head may  be  as  necessary  on  Sunday  as  any 
other  day.  The  plaintiffs  were,  therefore, 
entitled  to  recover  for  the  full  number  of 
days,  since  the  twenty^four  hours  after  the 
notice  were  up,  without  regard  to  Sundays.'* 

As  to  the  recovery  of  a  statutory  penalty 
for  the  nonperformance  within  the  required 
time  of  acts  required  to  be  done  by  the  parties 
to  a  shipping  contract,  see  infra,  the  sub- 
division, Perfomvamoe  of  Act  hy  Parties  to 
Shipping  Gontrwot, 

Pebfobicattce  of  Act  tmnEB  Oontract. 

In  the  computation  of  .rent  under  a  con- 
tract by  which  the  day  is  made  the  standard 
of  measurement,  every  intervening  Sunday, 
as  well  as  every  secular  day,  must  be  includ- 
ed in  the  reckoning.  Perry  v.  Brandon,  re- 
ported in  full,  pest,  this  volume,  at  page  948. 
See  also  Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.  121  Fed.  608,  57  C.  C.  A.  635. 

And  in  fixing  the  penalty  under  a  contract 
for  a  failurie  to  periorm  within  the  agreed 
time,  Stmdays  are  included  in  the  computa- 
tion of  the  period  of  time  for  which  the  pen- 
alty is  recoverable.  Pressed  Steel  Car  Co.  v. 
Eastern  R.  Co.  121  Fed.  609,  57  C.  C.  A. 
635$  Vanderhoof  v.  Shell,  42  Ore.  578,  72 
Pac.  126.  Thus  in  Pressed  Steel  Car  Co 
V.  Eastern  R.  Co.  supra,  in  applying  the  rule, 
the  court  said:  "The  railway  company  com 
plains  of  the  trial  below  because  the  courv 
instructed  the  jury  .  .  .  that,  in  cal- 
culating the  damages  for  the  failure  of  the 
car  company  to  deliver  the  cars  within  the 
time  specified,  they  were  not  to  count  any 
Sunday  as  a  day,  within  the  meaning  of  the 
damage  clause  of  the  contract.  .  .  .  The 
stipulaticm  for  liquidated  damages  is  not, 
as  counsel  for  the  car  company  argue,  an 
agreement  to  pay  $5  for  the  use  of  each  car 
each  day  during  the  delay,  and  hence  void 
as  to  Sundays,  because  there  eeuld  be  no  law^ 
ful  use,  and  therefore  no  legal  loss  of  use, 
upon  those  days.     On  the  other  hand,  it  is 
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a  contract  whereby  the  parties  establiflh  and 
agree  to  apply  a  specified  standard  to  the 
measurement  of  damages  that  are  uncertain 
and  incapable  of  accurate  determination. 
They  agree  that  these  unliquidated  damages 
for  the  delay  of  the  delivery  of  each  car  shall 
be  measured  by  multiplying  $5  by  the  number 
of  days  the  delivery  is  delayed  beyond  the 
time  specified.  The  agreed  istandard  is  $5 
for  every  day's  delay  of  each  car.  The  con- 
tract would  not  have  been  essentially  differ- 
ent if  it  had  fixed  the  standard  at  $36  for 
each  week's  delay,  or  at  20  cents  for  each 
hour's  delay,  in  the  delivery  of  each  car.  It 
would  be  as  reasonable  to  exclude  one-seventh 
of  the  week,  or  the  hours  of  Sunday,  in  a 
measurement  by  such  standards,  as  it  would 
be  to  exclude  Sunday  where  the  standard 
of  measurement  is  24  hours  or  a  day.  In 
the  computation  of  rents,  interest,  damages, 
or  any  otker  amounts  in  which  the  day,  the 
week,  the  month,  or  any  other  fixed  period 
of  time,  is  the  agreed  standard  of  measure- 
ment, every  intervening  Sunday,  as  well  as 
every  secular  day,  must  be  included  and 
counted  in  the  reckoning.  The  contract  of 
these  parties  was  that  the  car  company  would 
pay  to  tha  railway  company  'five  dollars  per 
day'  for  every  car  delayed,  and  this  was  an 
agreement  that  the  amount  of  damages  for 
each  car's  delay  should  be  the  product  of 
$0  by  the  number  of  days,  including  both 
Sundays  and  secular  days,  that  the  delivery 
of  the  car  was  delayed  beyond  the  time  when 
it  was  due  by  the  terms  of  the  agreement." 

But  under  a  contract  providing  that  serv- 
ices are  to  be  computed  by  the  day  it  has 
been  held  that  pay  is  not  to  be  allowed  for 
intervening  Sundays  in  the  absence  of  an 
express  stipulation.  Patterson  v.  Patterson, 
2  Pearson  (Pa,)  170. 

In  Brown  v.  Basin  Monumental  Cb.  08  Md. 
1,  55  Atl.  301,  in  construing  a  contract  giving 
the  right  to  remove  tar  from  a  fMmd,  and 
which  provided  that  the  contract  might  be 
terminated  if  the  work  of  removing  the  tar 
was  suspended  at  any  time  for  ten  days,  it 
was  held  that  intervening  Sundays  wete  not 
to  be  counted  as  a  part  of  the  ten  days.  The 
court  said:  ^'In  construing  written  contracts 
it  is  proper  to  look  at  the  whole  instrument 
to  ascertain  the  sense  in  which  words  or 
expressions  are  used,  and  if  we  there  find 
the  intention  of  the  parties  to  give  a  par- 
ticular meaning  to  them  that  should  as  far 
as  possible  be  adopted.  Sunday  is  'a  day' 
and  therefore  may  be  one  of  'ten  days,'  but 
the  question  is  whether  the  'ten  days'  men- 
tioned in  this  agreemoit  include  the  kind  of 
a  day  Sunday  is,  and  in  order  to  do  that  we 
must  bear  in  mind  the  connection  in  which 
that  term  is  used.  When  the  plant  was  com- 
pleted, the  appellants  were  at  once  to  'begin 
and  thereafter  diligently  and  continnausly  re- 


move the  tar  from  said  pond.'  It  cannot  be 
contended  that  it  ¥raa  contemplated  by  the 
parties,  in  the  use  of  those  terms»  that  the 
appelhuits  should  work  on  Sundays.  To  do 
so  unnecessarily  would  be  a  violation  of  the 
statute  law  of  the  state,  and  hence  it  cannot 
be  presumed  that  the  parties  so  intended. 
When  then  a  forfeiture  of  their  property  was 
authorized  if  the  appellants  'shall  at  any 
time  suspend  lor  ten  days  the  work  of  re- 
nioving  said  tar  from  pond,'  the  parties  man- 
ifestly referred  to  the  kind  of  days  when  the 
appeUaata  sought  to  be  engaged  in  removing 
tar — ^that  is  to  say,  working  days.  They 
could  not  have  meant  that  the  appellants 
would  be  liable  to  the  forfeiture  if  they  sus- 
pended work  on  the  days  it  was  known,  and 
must  be  presumed  to  have  been  understood, 
that  it  was  to  be  suspended.  The  suspension 
prohibited  was  on  the  days  they  were  under 
obligation  to  work,  and  not  on  those  on 
which'  no  work  was  contemplated.  There  is 
no  provision  in  the  agreement  that  indicates 
that  the  parties  had  any  other  intention  in 
the  use  of  this  term.  ...  If  there  be 
any  doubt  about  the  meaning  of  the  expres- 
sion under  consideration  and  to  suspend  ten 
days  must  result  in  forfeiture,  which  is  never 
ftaivored  in  equity,  it  would  be  proper  to 
resolve  the  doubt  against  the  party  seeking 
to  enforce  it,  as  far  as  the  language  of  the 
parties  and  the  principles  of  the  law  permit. 
As  there  were  two  Sundays  between  the  12th 
and  the  24th  of  December,  we  are  ci  the  opin- 
ion that  the  appellants  could  have  avoided 
the  forfeiture  by  removing  tar  from  the  pond 
on  the  24th— it  being  conceded  that  they  did 
work  on  the  12th." 

Under  a  lease  requiring  a  sixty  days'  notice 
of  the  intent  to  renew,  it  was  held  that  inter- 
vening Sundays  and  holidays,  including  Sat- 
urday half-holidays,  were  to  be  counted  in 
determining  the  timeliness  of  the  notice. 
Jackson  Brewing  Go.  v.  Wi^w,  117  La.  875, 
42  So.  356. 

Under  a  provision  in  a  deed  of  trust  re- 
quiring the  publication  for  a  certain  number 
of  days  in  a  daily  new^Mper  of  the  notice 
of  a  sale  tmder  the  deed,  it  has  been  held 
that  intervening  Sundays  should  be  counted 
as  a  part  of  the  time  required  for  notice. 
Kingsbury  v.  Buckner,  70  111.  514  (ten  days' 
notice  required) ;  German  Banl^  v.  Stumpf, 
6  Mo,  App.  17,  affirmed  73  Mo.  311  (thirty 
days'  notice  required) ;  Bowles  v.  Brauer,  89 
Va«  465,  16  8.  E,  356  (five  days'  notice  re- 
quired). But  it  is  not  necessary  that  the 
notice  should  be  published  on  Sundays.  Ger- 
man Bank  v.  Stumpf,  supra. 

In  Kellogg  V.  Oarrico,  47  Mo.  157,  the 
publication  of  a  notice  for  a  period  of  thirty- 
four  days,  no  Sunday  publication  being  had, 
was  held  to  be  a  sufficient  notice  under  a  deed 
of  trust  requiring  a  thirty  days'  notice. 
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GoNTftACT. 

Whfin  undfer  a  shippmg  coBtract»  tho  d»yi 
— generally  known  aa  lay  day* — allowed  lor 
the  loading  and  dischavging  of  a  teasel  have 
expired,  the  oUigatioa  to  pay  demurrage 
under  tke  contract  is  conturaoua  regard- 
leas  of  Sundays  or  holidays,  until  the  dia- 
eharge  ia  oompleted.  Lindsay  t.  Cusimano, 
12  Fed.  503;  The  Oluf,  19  Fed.  459;  Lehigh 
Val.  Coal  Co.  v.  Ionia  Transpw  Co.  174  Fed. 
796,  98  C.  C.  A.  606;  Washington  Marine  Co. 
Y.  Reinier  Mill,  etc.  Co.  198  Fed.  142;  Burton 
▼.  Butler,  2  Root  (Conn.)  214;  Baldwin  ▼. 
Sullivan  Timher  Co.  142  N.  Y.  279,  36  N.  E. 
1060,  affirming  66  Hun  626  mem.  20  N.  Y.  S. 
406;  Ulster  Brick  Co.  v.  Murtha,  etc.  Co. 
169  App.  Dir.  151,  164  N.  Y.  S.  834;  Qibbon 
V.  Michael's  Bay  Lumber  Co.  7  Ont.  746. 
And  in  the  abaenoe  of  any  custom  to  the  con- 
trary Sundays  are  computed  in  the  calcula- 
tion of  lay  days.  Brown  r.  Johnson,  1  C. 
&  M.  (Eng.)  440,  11  L.  J.  Exeh.  373,  10 
M.  &  W.  333,  41  E.  C.  L.  242;  Brooks  v. 
Mintum,  1  Cal.  481;  Burton  t.  Butler,  2 
Hoot  (Conn.)  214.  See  also  Branch  ▼.  Wil- 
mington, etc.  R.  Co.  77  N.  C.  347. 

But  where  the  contract  specifies  ''working 
lay  days"  Simdays  and  holidays  are  excluded 
in  the  computation  of  time  allowed  lor  the 
discharge  of  the  ship.  Brooke  v.  Mintum, 
1  Cal.  481.  And  It  has  been  heM  that  a 
clause  in  a  charter  party  providing  that, 
"loading  and  discharging  as  fast  as  the  steam- 
er can  work,  but  a  minimum  of  seven  days 
to  be  allowed  merchants,"  meant  that  the  num- 
ber of  days  allowed  for  the  loading  and  dis- 
charge of  the  yes^el  waa  seven' working  days. 
Commercial  Steamship  Co.  v.  Boulton,  L.  R. 
10  Q.  B.  (Eng.)  346,  3  Asp.  M.  Cas.  lU, 
44  L.  J.  Q.  B.  210,  33  L.  T.  N.  S.  707,  23  W. 
K.  864.  In  Crowell  v.  Barreda,  16  Gray 
(Mass.)  471,  it  appeared  that  the  charterers 
of  a  vessel  were  to  be  allowed  twelvs  run* 
ning  days  for  each  one  hundred  register 
tons  for  loadiUg  the  ship.  In  determining  the 
time  allowable  for  the  loading  of  the  ship  it 
was  held  that  Sundays  should  be  Included 
although  another  clause  in  the  contract  flicing 
the  minimum  and  maximum  periods  to  be 
allowed  expressly  excluded  Sundays  and  holi- 
days  in  the  allowance  of  time  thereunder. 

Under  a  statute  making  a  carrier  liable  to 
a  penalty  if  goods  delivered  to  it'  remain 
unshipped  for  five  days,  it  has  been  held  that 
an  intervening  Sunday  would  be  counted  as 
one  of  the  five  days.  Branch  v.  Wilmington, 
etc.  R.  Co.  77  N.  C.  847,  folloioed  in  Keeter 
T.  Wilmington,  etc.  R.  Co.  86  N.  C.  846.  But 
in  Sailed  ▼•  Seaboard  Air  Line  Ry.  76  6;  0. 


177,  56  S.  E.  782^  it  was  held  that  where 
a  statute  imposed  a  penalty  on  a  carrier 
in  case  of  his  failure  to  deliver  goods  at  their 
destination  within  seventy-two  hours,  if  tho 
distance  covered  was  one  hundred  miles  and 
the  sliipper  gave  notice  that  he  required 
prompt  shipment,  an  intervening  Sunday 
should  be  excluded  in  computing  the  ti'nu* 
allowed  the  carrier  for  making  the  delivery. 
The  court  said:  "The  bill  of  lading  was 
issued  on  Saturday,  and  the  defendant  con- 
taiuded  the  magistrate  should  haie  at  least 
omitted  Sunday  in  his  computation  of  the 
seventy-two  hours  allowed  for  the  shipment 
to  reach  its  destination,  and  should  have  al- 
lowed judgment  for  seven  days  penalty  in- 
stead of  eight  days.  It  is  true,  the  statute 
does  not  expressly  provide  Sunday  shall  be 
excluded  in  the  computation  of  the  seventy- 
two  hours,  but  its  exclusion  is  strongly  im- 
plied* The.  general  rule  laid  down  in  thiH 
country  is,  that  where  an  act  ia  required 
to  be  done  in  a  certain  number  of  days  ex- 
ceeding a  week,  Sunday  is  not  excluded  in 
the  computation;  but  if  the  number  of  days 
is  less  than  seven,  Sunday  Is  not  counted. 
State  V.  Michel,  78  Am.  St.  Rep.  note  379; 
28  Am.  ft  Eng.  Enc.  [2d  ed.]  223.  It  hns 
been  held,  however,  that  Sunday  must  always 
be  counted  when  the  time  is  prescribed  by 
statute.  In  this  case  the  time  prescribed 
relates  to  the  conveyance  and  delivery  of 
freight,  and  except  for  special  trains  not 
necessary  to  mention  here,  the  running  of 
freight  trains  on  Sunday  is  prohibited. 
Again,  it  Is  signiAcant  the  statute  requires 
the  time  to  be  measured  by  hours  instead 
of  by  days,  and  It  seems  fair  to  interpret 
the  meaning  to  be  working  hours,  hours  in 
which  railroad  companies  may  operate  their 
trains  and  deliver  freight.  The  Sunday  after 
the  shipment  should  not  have  been  counted 
in  as  a  part  of  the  seventy-two  hours  and 
therefoiPe  the  penalty  for  one  day  should  be 
deducted  from  the  judgmeirt."    ' 

Under  a  statute  making  a  diipper  liable 
to  a  ptoalty  for  failure  to  Idad  cars  within 
forty-^ight  hoars  after  they  were  furnished 
to  him,  it  has  been  held  that  an  intervening 
Sunday  should  be  counted.  Gulf,  eto.  R.  Co. 
V.  Louis  Werner  Stave  Co.  (Tex.)  131  S. 
W.  668. 

In  Hussa  Brewing  Co.  ▼.  Chicago,  etc.  R. 
Co.  161  Wis.  666,  139  N.  W.  416,  it  appeared 
that  by  a  bill  of  lading  the  liability  of  a 
carrier  as  such  was  limited  to  a  period  of 
forty-eight  hours,  exclusive  of  legal  holidays, 
after  notice  was  given  of  the  arrival  of  the 
goods  at  their  destination.  It  tnts  held  that 
Sunday  was  a  legal  h<4iday  within  the  sBSep* 
tion. 
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BRANDON. 


Ontario — Appellate  Division  of  Supreme 
Court— October  1,  1914. 

S2  Ont,  L.  J^ep.  94, 


Time  —  Oompntation  <—  Ezolnsion  of  In* 
terrenlng    Suaday. 

Where  a  contract  for  the  hire  of  a  ftteam 
shovel  plant  provideB  for  a  rental  of  a  stipu* 
lated  sum  per  day  ''to  run  each  and  every 
day  until  the  work  is  complete,"  intervening 
Sundays  are  to  be  included  in  computing  the 
number  of  days  for  which  rental  is  to  be  paid. 

[See  note  at  end  of  this  case.] 

Appeal  from  judgment  of  Middlbton, 
Judge. 

Action  for  rental  of  steam  shovel  plant. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.  Dis- 
missed. 

Opinion  of  Coxjbt  Below, 

[94]  MiDDLETON,  J. — The  action  is  brought 
upon  a  written  contract  by  which,  the  .plain- 
tiff rented  to  the  defendants  a  certain  plant 
owned  by  him,  for  the  purpose  of  excavating 
a  siding  and  a  site  for  a  building  upon  the 
defendants'  land.  The  plant  ccmsisted  of 
a  locomotive,  shovel,  and  some  cars;  and 
the  rental  stipulated  was  $62  per  daj;,  ''to 
start  immediately  on  outfit  leaving  main  Jiine 
and  to  run  each  and  every  day." 

The  contention  put  forward  by  the  defend* 
ante  is  that  this  means  excluding  SundaySt 
and  they  contend  that,  if  this  ie  not  the 
meaning  of  the  contract,  the  contract  ought 
to  be  reformed. 

I  am  against  the  defendants  on  both  oon<* 
tentions.  The  contract  was  deliberately  and 
carefully  prepared,  and  embodies  the  agree* 
metit  [95]  arrived  at.  The  intention  was 
that  Sunday  should  be  paid  for,  and  that  is,  I 
think,  the  true  construction  of  the  agreement. 

Gibbon  v.  Miehael's  Bay  Lumber  Co. 
(1885)  7  Ont.  746,  is,  I  think,  ooneluslTe. 
The  argument  that  this  would  Involve  work 
upon  Sunday  is  met  by  what  is  said  by  Wil* 
son,  O.  J.,  at  p.  751 1  "When  Sunday  is- not 
computed  .  .  .  it  is  not  beoause  in  Eng- 
land or  in  this  country  work  is  prohibited 
to  be  done  on  that  day,  but  because  by  the 
contract  it  has  been  expressly  excluded  from 
the  computation  named,  or  by  the  time  being 
restricted  to  working  days."  It  may  be,  as 
in  the  case  referred  to,  computed  as  a  day 


to  be  paid  for,  althev^h  the  law  will  not 
'suffer  any  work  to  be  done  upon  that  day. 

The  point  that  most  strongly  impressed  me 
against  this  Tiew  was  the  fact  that  the  $62 
includes  a  sum  to  be  paid  for  wtgea;  but 
the  partiea  hav«  car^ully  stipulated  that  $62 
is  to  be  paid  bj  way  of  rental^  although  cer- 
tain men  were  to  be  supplied  free  by  the 
lessor. 

I  do  not  think  it  necessary  to.  deal  with 
the  other  matters  in  detaiL  I  accept  the 
evidence  of  the  plaintiff  that  it  cost  less  to 
move  the  machine  from  the  end  of  the  siding 
than  to  move  it  from  the  place  where  the  de- 
fendants contend  it  should  have  been  brought 
upon  their  land,  and  no  time  was  consumed 
in  moving  the  ears  and  plant  over  the  ad> 
jaoent  siding. 

I  do  not  think  the  credit  given  for  the 
delay  owhig  to  the  absence  of  the  full  quota 
of  men  contracted  los:,  between  the  9th  and 
14th  October,'  is  sii^&eie&t,  and  I  have  in- 
creased  this  sum  to  the  $60  suggested  by 
Mr.  Laidlaw. 

After  making  all  adjustments,  I  think  that 
there  should  be  judgment  for  the  plaintiff 
for  $724,  with  costs. 

W.  Laidlow,  K.C.  and  W.  L  Dick  for  ap 
pellants. 

Q.  h,  BvyUhior  respondent. 

[96]  ICusoeK>  G.  J.  Bx<— The  opinion  of 
the  majoa^tyi.ol  the  court  i%  that  the  mean- 
ing of  the  leoBitract  is  that  the  defendants 
were  to  pay.  anunimum  oi  $62  [97]  for 
every  day  that  elapsed  between  the  time  when 
the  plant  left  the  main  line  and  the  time  of 
the  completion  of  the  work.  The  contract 
does  not  say  that  the  payment  is  to  be  made 
only  while  the  plAnt  ia  at  work,  but,  on  the 
contrary,. that  payment  shall  be  made  with 
regard  to  the  time  during  which  the  plaint 
is  at  the  disposal  of  the  defendants;  such 
appears  to  be  the  meaning  of  the  contract. 

The  words  in  the  contr&ct,  "Rental  to  start 
immediately  on  outfit  leaving  main  line  and 
to  run  each  and  every  day  until  the  work 
ts  complete/'  include  every  calendar  day  be- 
tween the  commencement  and  the  end.  Tliere 
is  nothing  illegal  in  saying,  I  leave  a  chat- 
ty in  your  possession  today,  and  you  are  to 
pay  me  a  certain  sum  per  day  for  every  day 
until  you  return  it. 

The  case  has  been  argued  hy  the  appellant 
as  if  no  rent  were  payable  except  for  the 
days  when  the  plant  was  operated.  The  pro- 
vision in  the  contract  "one  day  to  constitute 
ten  houre"  is  for  the  purpose^  of  determining 
the  question  what  should  be  paid  in  the  event 
of  the  plant  being  worked,  longer  than  ten 
hours.  The  defendants  might  or  might  not 
work  it  during  ten  hours;  but,  if  they  worked 
it  longer,  the  defendants  should  pay  a  half 
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rate  higlier>  and  U  on  3iftnday»  double  rate. 
But  thore  1b  no  dutj  .cfmt  on  ttien  to  yiotk 
it. 

We  think  th«  learned  trial  Judge  a*  rig^t 
in  iaeiuding.  Sunday^  The  language  of  the 
contract  10  for:  every  day»  If  fiunikkyB  upere 
not  to  be  inelnded)  the  contraet  should  have 
so  provided. 

The  majority  of  the  0«nrt  are  of  the  opin^* 
ion  that  the  appeal  should  be  dismissed  with 

COBtS. 

RiDDBLt.,  J. — Practically  the  objectiott  urged 
by  tlie  appellants  rednces  down  to  the  propo- 
sition that  the  judgment  appeal  from  neces- 
sitates reading  into  the  contract  some  kind 
of  obligation,  or  at  least  understanding,  to 
violate  the  law  by  doing  work  on  Sunday. 
I  can  find  nothing  of  the  kind  in  this  contract. 
The  plant,  etc.,  is  put  at  the  disposal  of  the 
defendants  to  use  or  not  as  they  see  fit; 
the  rental,  no  doubt,  fixed  with  payment 
for  every  day,  lay  or  otherwise,  having  in 
view  a  reasonable  [98]  return  to  the  plaintiff 
for  his  investment  on  that  basis.  The  de- 
fendants are  not  called  upon  to  work  at  any 
particular  time;  what  they  are  obliged  to  do 
is  to  pay  "rental  .  .  .  immediately  on 
outfit  leaving  main  line  .  .  .  each  and 
every  day  until  work  is  complete.*' 

They  must  govern  themselves  according  to 
the  law;  the  work  they  may  do  on  Sunday 
must  be  such  that  it  does  not  violate  the 
law;  but  there  is  nothing  in  the  contract 
which  obliges  them  to  violate  the  law  nor  is 
there  any  implication  that  they  will  do  so. 

I  agree  that  the  appeal  should  be  dismissed 
with  costs. 

Sutherland,  J.,  also  agreed. 

Clute,  J.  {dissenting). — ^With  great  re- 
spect, I  have  the  misfortune  to  dissent  from 
the  view  taken  by  the  majority  of  this  Court. 

Where  a  contract  is  open  to  two  construc- 
tions, one  of  which  contravenes  a  public  stat- 
ute and  the  other  does  not,  it  should,  I  think, 
be  assumed  that  the  parties  did  not  intend 
to  commit  a  breach  of  the  law.  In  the 
present  case  I  do  not  think  it  would  be  legal 
to  contract  in  so  many  words  to  do  work  oh 
a  Sunday;  and,  as  I  read  the  contract,  there 
was  no  intention  to  do  so  unless  certain  work 
became  necessary.  It  is  a  contract  to  pay 
$62  per  day  for  the  use  of  the  plant;  ten 
hours  to  constitute  a  day;  all  work  outside 
of  these  hours  to  be  charged  extra  as  over- 
time,  on  week  days  as  time  and  a  half  and 
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on  Sundays  as  double  time.  -  This,*  I  think, 
clearly  shows  that  wh^tev^r  daya  or  parts 
of  days  were  to  be  paid  for  were  those  days 
on  which  work  could  be  done.  It  is  true 
that  the  word  "r^to.1"  is  used,  but  the  other 
parts  of  the  contraet  show  its  meaning.  The 
rental  was  to  start  immediately  on  the  outfit 
leaving  the  main  line  "and  run  each  and  every 
day  until  work  is  complete;"  a  minimum 
rental  charge  of  not  less  than  twenty  days 
is  to  be  made  if  the  plant  is  released  before 
the  expiration  of  that  time.  In  addition  to 
th.e  plant,  the  plaintiff  has  agreed  to  supply 
the  labor  necessary  to  run  it,  namely  the 
cranesmen,  firemen,  engineer,  watchman,  six 
pitmen,  other  labor  to  handle  the  work  to 
be  supplied  by  the  defendants. 

[99]  My  view  is,  that  the  contract  did  not 
purport  or  intend  that  there  should  be  any 
breach  of  the  law  in  regard  to  work  on  Sun- 
days. There  was  certain  work  that  would 
have  to  be  done,  it  ip  said,  such  as  keeping 
up  the  fires  and  cleaning  the  engine.  Liabil- 
ity for  this  work  was  not  disputed  by  the 
defendants.  Ihiring  the  course  of  the  work 
there  was  no  suggestion  by  any  one  that  the 
ordinary  excavation  work  should  be  carried 
on  on  Sunday.  Had  there  been  a  daiise  in 
the  contract  requiring  that  work  should  be 
proceeded  with  on  Sunday,  it  would,  in  my 
opinion^  have  been  illegal,  but  it  is  not  neces- 
sary so  to  read  the  contract.  It  was  a  hiring 
by  the  day,  and  the  number  of  hours  to  be 
worked  on  each  dav  was  named.  There  is 
no  indication  that  there  was  an  intention 
to  pay  for  any  day  which  was  not  named. 
All  claims  for  the  plant,  including  necessary 
Sunday  woi^k^  have  been  paid  for;  no  other 
work  was  done  on  Sunday. 

As  to  the  counterclaim,  the  evidence  was 
conflicting,  and  I  do  not  think  the  findings 
of  the  trial  Judge  should  be  disturbed. 

I  would  allow  the  appeal  with  costs  and 
dismiss  the  counterclaim  with  costs. 

Appeal  dismissed. 


NOTE. 

The  reported  case  in  construing  a  rental 
contract  wherein  the  day  constitutes  the  basis 
of  admeasurement  of  the  rent  holds  that 
Sundays  will  be  included  with  other  days  in 
computing  the  amount  of  the  rent.  The  note 
to  Stevenson  v.  Donnelly,  reported  ante,  this 
volume,  at  page  9S2,  reviews  the  cases  dealing 
with  the  inclusion  of  an  intervening  Sunday 
or  holiday  in  the  computation  of  time. 
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BAILWAT   COMPANY 


V. 


SOLOBZANO. 

New  Mexico  Supreme  Court — ^February  21, 

1916. 

»1  N.  Uex.  60a;  1&6  Pac.  24:2. 


Time  —  Compntatioii  —  Exolnflion  of  In- 
tervening Sunday. 

In  computing  the  time  allowed  for  filing 
a  motion  for  new  trial,  an  intervening  Sun- 
day must  be  included;  and,  where  such  mo- 
tion is  filed  on  the  Wednesday  next  succeed- 
ing the  Thursday  on  which  the  verdict  was 
returned,  it  is  not  within  the  five  days  pre- 
scribed by  subsection  160  of  section  4226, 
Code  1915. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Bernalillo 
county:     Raywolds,  Judge. 

Action  by  Apolinar  Solorzano,  plaintiff, 
against  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affibked. 

W.  C,  Reid  and  C.  M.  Botts  for  appellant. 
H.  B.  Jwnison  for  appellee. 

[904]  RoBEBTfi,  C.  J. — This  is  an  appeal  by 
the  Atchison,  Topeka  &  Sknta  F6  Railway 
Company,  defendant  below,  from  an  order  of 
the  district  court  of  Bernalillo  Countv,  over- 
ruling  appellant's  motion  to  set  aside  final 
judgment  rendered  against  it  in  an  action 
by  appellee  for  damages  alleged  to  have  oc- 
curred by  reason  of  personal  injuries  suffered 
by  appellee  at  the  hands  of  appellant. 

The  verdict  of  the  jury  was  returned  on 
the  Ist  day  of  April,  1915,  in  favor  of  the 
plaintiff,  assessing  his  damages  against  the 
defendant  at  $775.  Thereafter  on  Wednes- 
day,  April  Tth^  appellant  filed  a  motion  for  a 
new  trial.  On  the  12th  day  of  April,  the 
court,  without  taking  any  action  on  said  mo- 
tion or  upop  the  motion  filed  by  appellee  to 
strike  the  same  because  it  had  not  been  filed 
in  time,  rendered  final  judgment  in  said 
cause  in  [5051  favor  of  appellee,  in  accord- 
ance with  the  verdict.  Two  days  thereafter 
appellant  filed  its  motion  to  set  aside  the 
judgment  on  the  ground  that  at  the  time  said 
judgment  was  entered  there  was  pending  and 
undisposed  of  in  said  cause  a  motion  for  new 
trial,  and  that  said  final  judgment  contained 
a  finding  of  the  court  that  said  motion  for 
new  trial  had  not  been  filed  within  the  time 


required  by  law,  when,  as  a  matter  of  fact, 
less  than  five' judicial  days  had  expired  at  the 
time  said  motion  for  a  new  trial  was  filed. 
*  This  motion  was  overruled  by  the  court,  and 
it  is  the  Aoiion  of  the  court  in  overruling  this 
moiAaoi  whuA  Appellant  desires  to  have  re- 
viewed on  this  appeaL  Appellee  has  filed  a 
motion  to  dismiss  the  appeal  on  varioua 
garoundt^  based,  prinoipally  on  the  insufficiency 
of  the  transcript  of  record,  which  appellant 
has  filed  in  this  court.  Appellant  has  filed  a 
brief  on  the  merits,  and  appellee  likewise  has 
fully  disoussed  the  merits  ol  the  appeal,  and 
as  the  cause  must  be  afiirmed  on  the  inerits, 
we  will  not  consider  the  various  grounds  pre- 
sented by  appellee  for  a  dismissal. 

By  subsection  160  of  section  4226,  Code 
1915,  it  is  provided: 

'^All  motions  for  new  trials  in  cases  tried 
by  juries  shall  be  filed  during  the  term  of 
court  at  which  the  case  is  tried,  and  within 
fi\e  days  after  the  rendition  of  the  verdict 
or  finding." 

The  verdict  was  retiu*ned  on  Thursday,  and 
the  motion  for  new  trial  was  filed  on  the 
first  Wednesday  thereafter;  hence  more  than 
5  days  had  elapsed  when  the  motion  wa« 
filed.  Appellant,  however,  contends  that 
there  is  a  well-settled  rule  of  law,  independent 
of  any  statute,  that  when  a  limitation  of  time 
is  fixed  within  which  a  particular  act  may 
or  may  not  be  done,  if  the  time  limited  ex- 
ceeds a  wee^,  an  intervening  Sunday  is  in- 
cluded in  the  computation,  but  if  the  time 
limited  is  less  than  a  week,  such  intervening 
Sunday  is  excluded.  In  support  of  this  rule 
the  following  authorities  are  cited:  Clerks' 
Sav.  Bank  v.  Thomas,  2  Mo.  App.  367;  Na- 
tional Bank  v.  Williams,  46  Mo.  17;  Lewis 
V.  Schwenn,  16  Mo.  App.  342;  Hosli  v.  [5061 
Yokel,  57  Mo.  App.  622 ;  State  v.  Harris,  121 
Mo.  445,  26  S.  W.  558;  Cattell  v.  Dispatch 
Pub.  Co.  88  Mo.  356;  Long  v.  Hawkins,  178 
Mo.  103,  77  S.  W.  77 ;  State  v.  McGowan,  62 
Mo.  App.  625,  14  Enc.  PI.  &  Pr.  866;  State 
V.  Michel,  52  La.  Ann.  936,  27  So.  565,  49 
L.R.A.  226,  78  Am.  St.  Rep.  364;  Haley  ▼. 
Young,  134  Mass.  366;  Anonymous,  2  Hill 
(N.  Y.)  375;  Thayer  v.  Felt,  4  Pick.  (Mass.) 
354;  Hannum  v.  Tourtellott,  10  Allen 
(Mass.)  494;  Cunningham  v.  Mahan,  112 
Mass.  58,  78  Am.  St.  Rep,  378,  note;  Meng 
V.  Winkleman,  43  Wis.  41 ;  Ridgley  v.  State, 
7  Wis.  661;  Penniman  v.  Cole,  8  Mete. 
(Mass.)  496;  Neal  v.  Crew,  12  Ga.  93. 

That  such  was  the  rule  at  common  law  is 
apparent  from  an  examination  of  the  above 
authorities,  but  in  this  state  we  have  a  stat- 
ute (section  5424,  Code  1915)  which  pre- 
scribes certain  rules  for  construing  statutes, 
by  the  seventh  subdivision  of  which  it  is  pro- 
vided as  follows: 

"In  computing  time  the  first  day  shall  be 
excluded  and  the  last  included,  unless  the 
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last  falk  on  Sunday,  in  which  case  the  time 
prescribed  shall  be  extended  B6  as  to  include 
the  whole  of  the  following  Monday." 

This  statute,  we  think,  changes  the  com- 
mon-law rule,  and  requires  the  court  to  in- 
clttde  intervening  Sundays  in  computing  time, 
and  the  statute  itself  provides  the  only  case 
wherein  Sunday  is  to  b^  excluded.  This  being 
true,  appellant's  motion  was  not  filed  within 
the  time  required;  hence  the  court  properly 
disregarded  it  and  entered  judgment  in  fator 
of  appellee.  Our  conclusion  is  supported  by 
all  tiie  authorities  passing  upon  the  question 
under  similar  statutes,  which  hare  been 
called  to  our  attention,  with  the  exception  of 
the  Missouri  cases  hereinafter  discussed. 

In  the  case  of  Svea  Ins.  Co.  v.  McFarland, 
7  Aris.  131,  60  Pac.  986,  the  court  said: 

"It  is  argued  by  counsel  for  plaintiff  in 
error  that  the  judgment  being  rendered  on 
Saturday,  the  8th,  and  the  next  day  being 
Sunday,  they  were  allowed  Monday  and  Tues- 
day in  which  to  file  a  motion  for  a  new 
trial;  and  they  cite  cases  from  some  states 
which  have  a  rule  that,  where  a  statute  re- 
quires a  thing  to  be  done  within  a  short 
period  of  time,  if  [5071  Sunday  or  a  holiday 
comes  within  that  period  it  is  excluded.  No 
such  rule  exists  in  Arizona.  It  is  fixed  by 
statute  to  the  contrary.  Paragraph  920,  Rev. 
St.  (a  part  of  the  same  title  in  which  the 
practice  in  regard  to  motions  for  new  trial  is 
prescribed),  provides:  'The  time  in  which 
any  act  provided  by  laiv  is  to  be  done  is  to 
be  computed  by  excluding  the  first  day  and 
including  the  last  day,  unless  the  last  day 
is  a  holiday,  and  then  it  is  also  excluded.' 
If  the  Legislature  had  intended  to  exclude 
an  Intermediate  holiday  it  would  hare  done 


so." 

In  the  case  of  Van  Laer  v.  Kansas  Trip- 
hammer Brick  Works,  56  Kan.  645,  43  Pac. 
1134,  the  Supreme  Court  of  Kansas  said: 

'The  judgment  was  rendered  on  Saturday, 
however,  ajid  the  plaintiffs  in  error  contend 
that  the  Sunday  following  should  be  excluded 
from  tile  oomputation,  thus  allowing  three 
eourt  days  after  the  date  of  the  judgment  for 
filing  the  motions.  This  would  be  allowable 
in  Missouri,  Georgia,  and  perhaps  some  other 
states.  National  Bank  of  Metropolis  v.  Wil- 
liams, 46  Mo.  17;  Cattell  v.  Dispatch  Pub. 
Co.  88  Mo.  356;  Neal  v.  Crew,  12  Ga,  93. 
Our  statute  governing  the  subject  (Civ.  Code, 
<§  722)  enacts  that  'the  time  within  which 
an  act  is  to  be  done  shall  be  computed  by 
excluding  the  first  day  and  including  the 
last;  if  the  last  day  be  Sunday  \p  shall  be 
excluded.'  Under  identical  statutes  in  New 
York  and  Indiana,  it  has  been  held  that,  while 
Sunday  is  excluded  in  the  1st  day,  yet  it  is 
included  if  an  intervening  day.  Taylor  v. 
Corbiere,  8  How.  Pr.  [N.  Y.]  385,  and  cases 
cited;   English  v.  Dickey,  128  Ind.  174,  182, 


27  N.  E.  495,  13  KILA.  40.  We  hold  the 
latter  to  be  the  true  construction  of  our 
statute,  and,  although  not  expressly  decided, 
it  has  been  assumed  by  the  courts,  and  ac- 
cepted generally  by  the  profession,  as  the 
correct  interpretation.  The  Legislature,  hav- 
ing Sunday  in  mind,  provided  for  its  exclu- 
sion when  the  last  day,  and  it  is  presumable 
that  its  inclusion  was  intended  when  an  inter- 
vening day." 

While  the  question  has  never  been  hereto- 
fore expressly  decided  in  this  jurisdiction, 
the  territorial  Supreme  Court,  in  the  case  of 
SchofieM  V.  Slaughter,  9  N.  M.  422,  54  Pac. 
757,  in  discussing  the  statute  which  required 
a  motion  for  new  trial  to  be  filed  within 
five  days,  said: 

''The  language  of  this  section  is  unambigu- 
ous, and  requires  motions  for  new  trials  to  be 
filed  within  five  days  after  the  rendition  of 
the  verdict." 

No  exception  to  the  rule  was  stated. 

[608]  In  the  case  of  Pickering  v.  Justice  of 
Peace,  16  N.  M.  37,  113  Pac.  619,  the  territo- 
rial Supreme  Court,  in  considering  section 
3244,  C.  L.  1807,  which  required  that  services 
of  a  summons  be  made  5  days  before  the 
return  day,  held  that  service  had  any  hour  of 
November  19th  was  sufficient  for  any  hour 
•of  November  24th  as  a  return  day.  In  that 
case  the  question  involved  Was  as  to  whether 
November  24th,  which  was  Thanksgiving  Day, 
should  be  counted.  The  court  held  that  it 
should,  and  that  full  5  days  notice  required 
by  the  statutes  had  been  given,  which  was 
erroneous  if  the  intervening  Sunday  should 
have  been  excluded.  While  this  point  wat» 
not  raised  in  the  case,  still  it  appears  that 
the  court  assumed  that  Sunday  should  be 
counted  as  one  of  the  5  days. 

The  only  authorities  cited  under  a  statute 
similar  to  our  section  6424,  which  are  at 
variance  with  the  views  herein  expressed,  are 
those  from  Missouri.  That  court,  in  the 
case  of  National  Bank  of  Metropolis  v.  Wil- 
liams, 46  Mo.  17,  held  that  in  moving  for  a 
new  trial,  or  in  arrest,  the  parties  should  be 
entitled  to  4  working  days  after  trial  if  the 
term  should  so  long  continue,  and  that  this 
rule  was  not  annulled  by  the  operation  of  the 
statute,  which,  while  not  worded  in  the  same 
languagoias  our  statute  above  referred  to,  yet 
in  effect  was  identical.  The  court  based  this 
decision  upon  the  rule  of  common  law  which 
of  course  was  uninfluenced  by  statute.  The 
Supreme  Court  of  Missouri  has,  we  believe, 
uniformly  adhered  to  this  rule. 

The  Court  of  Appeals  of  Missouri,  in  the 
case  of  Cattell  v.  Dispatch  Pub.  Co.  15  Mo. 
App.  587,  held  that  where  a  judgment  was 
rendered  on  the  12th,  a  motion  for  a  new  trial 
filed  on  the  17th  was  out  of  time,  where  it 
appeared  that  the  last  day  of  the  interval  was 
not  a  Sunday.    However,  in  the  case  of  Lewis 
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V.  Schwenni  15  Mo.  App.  342,  the  court  said 
that  in  the  Cattell  Case  its  attention  hftd 
not  been  called  to  the  case  of  National  Bank 
of  Metropolis  v.  Williams,  46  Mo.  17,  which 
expressly  held  that  no  Sunday  was  to  be 
counted  in  estimating  the  4  days  within 
which  a  motion  for  a  new  trial  must  be  filed. 
The  [509]  rule  in  Missouri,  however,  seems 
to  be  limited  only  to  motions  for  new  trial, 
for  in  the  case  of  St.  Joseph  T.  Landis,  54  Mo. 
App.  315,  it  was  held  that  in  computing  statu- 
tory time,  Sunday  is  to  be  included.  In  the 
case  of  Warner  v.  Donahue,  09  Mo.  App.  37, 
72  S.  W.  492,  the  court,  after  referring  to  the 
statute  which  provides  "that  the  time  with- 
in which  an  act  is  to  be  done  shall  be  com- 
puted by  excluding  the  first  day  and  includ- 
ing the  last,  if  the  last  day  be  Sunday  it 
shall  be  excluded/'  and  to  the  case  of  Patchin 
V.  Bonsack,  52  Mo.  431,  and  Lieberman  v. 
Findley,  84  Mo.  App.   384,   said: 

'The  statute  and  these  decisions  are  against 
defendant's  contention  and  we  hold  that  they 
did  not  perfect  their  appeal  within  six  days 
from  the  rendition  of  the  judgment  by  the 
justice." 

Hence  it  would  appear  that  the  courts  of 
that  state  apply  one  rule  as  to  time  when 
it  relates  to  a  motion  for  a  new'  trial,  and 
another  rule  relating  to  the  time  within  which 
an  appeal  may  be  perfected. 

This  being  the  only  point  involved  in  this 
appeal,  and  it  appearing  that  the  trial  court 
properly  refused  to  consider  the  motion  for 
a  new  trial,  the  judgment  will  be  affirmed; 
and  it  is  so  ordered. 

Hanna  and  Parker,  JJ.,  concur. 

Oi7  Motion  for  REHEABiN<a. 

(March  28,  1916.) 

Roberts,  C.  J. — Appellant,  in  a  motion  f ojr 
rehearing,  contends  that  the  statutes  con- 
strued by  the  court  in  the  original  opinion 
herein  were  taken  from  Missouri,  and  that 
this  court  is  bound  by  the  construction  given 
such  statutes  by  the  highest  court  of  that 
state  at  the  time  of  such  adoption.  It  is 
true  a  large  portion  of  our  Code  of  Civil 
Procedure  and  many  of  our  statutes  were 
taken  from  Missouri,  but  the  secti(j|ns  under 
consideration  in  the  original  opinion  herein 
were  not.  Sections  4225,  4226,  and  4228, 
Code  1915,  are  exact  copies  of  four  para- 
graphs of  rule  29  of  the  rules  of  practice 
prescribed  for  the  district  courts  of  New  Mex- 
ico by  the  territorial  Supreme  [610]  Court, 


adopted  August  26,  1893.  The  rule  and 
the  eections  of  our  Code  differ  materially 
from  the  provisions  found  in  this  regard  in 
the  statutes  pf  Missouri;  heiice  there  is  no 
justification  for  the  contention  that  these 
sectiona  of  the  Code  were  takei^  from  that 
state. 

Section  542f(|  Code  1915,  prescribing  the 
rules  of  statutory  construction,  waa  first 
adopted  by  the  territorial  Legislature  Feb- 
ruary 12,  1880,  and  is  almost  an  exact  copy 
of  similar  provisions  found  in  the  Code  of 
Iowa  of  1851  on  page  6,  with  the  exception 
of  the  seventh  subdivision  of  our  section  5424, 
which  does  appear,  however,  in  language  of 
similar  import  <m  page  337  of  the  Code  <^ 
Iowa  of  1851  as  section  2513.  The  later  Code 
of  1873  of  Iowa  shows  thi?  provision  aa  to 
the  computation  of  time  under  the  head  of 
''Construction  of  Statutes,"  as  subeeetioa  23, 
in  rthe  same  identical  language  as  is  subsec- 
tion 7.  It  is  very  evident  that  the  act  of 
February  12,  1880^  was  copied  from  the  Iowa 
statute.  Section  3226,  cRevised  Statutes  of 
Missouri  of  1879,  prescribing  the  rules  of 
statutory  construction,  is  altogether  different 
In  the  case  of  Gern^an  Sav.  Bank  v.  Cady,' 
114  la-  228,  86  N.  W.  277,  the  Supremp  Court 
of  that  state,  in  speaking  of  the  time  within 
which  a  motion  for  a  new  trial  muat  be  filed, 
said: 

''In  computing  the  three  daya  within  which 
the  motion  is  to  be  filed,  Sunday  is  not  to  be 
excluded,  nor  days  on  which  the  court  is  not 
in  session  by  reason  of  a  recess." 

For  the  reasons  stated,  we  adhere  to  our 
former  opinion. 

Hanna,  J.,  concurs. 

Parker,  J.,  being  absent,  did  not  partici- 
pate in  this  opinion. 


HOTS. 

The  reported  caae.  in  determining  the  time 
within  which  a  motion  for  a  new  trial  must 
be  made  holds  that  a  statute  providing  that 
the  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first  day 
and  excluding  the  laat,  unless  the  last  day 
happens  to  be  Sunday,  in  which  case  it  ahall 
be  excluded,  requires  that  intervening  Sun- 
days shall  be  excluded  in  the  computation  of 
the  time  allowed  for  the  motion.  The  in- 
clusion of  intervening  Sundays  or  holidays 
in  computing  time  is  discussed  in  the  note 
to  Stevenson  v.  Donnelly,-  retried  ante,  this 
▼olume,  at  page  932. 


▼. 


9:4%     1    ) 


76  Oregon  $11. 

Bamet-  d  ^Hreeme  and  A.  ff.  MoCurtain  for 
appellaat.' 

'   Chtif  C.  S*  CorlUa  and  Botooe  f,  Buni  for 
fei^ndentk 
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Venue  —  Bealal  of  Change  —  Prejn- 
diee  of  Jmdae  —  Bffoet  of  ta«4urtlal 
Trial  of  Case, 

Where  before  the  trial  of  a  cause  the  judge 
makes  statements  amounting  to  &  prejudg- 
ment of  the  case  in  favor  of  the  plaintiff,  the 
defendant  is  entitled  to  a  change  of  venue, 
and  for  the  error  in  refusing  to  grant  the 
change,  the  judgment  will  be  reversed  on 
appeal,  though  the  record  fails  to  diaeloBC 
any  prejudice  in  the  trial. 

[See  note  at  end  of  this  case.] 

Motion  fov  ChanfiD  of  Venne  —  .Aft« 
daTita  —  Effoot  of  Failnre  to  Con^a- 
diet. 

In  the  absence  of  counter  affidavits,  thd 
contents  of  the  affidavits  filed  in  support  of 
a  motion  for  a  change  of  venue  must  be  taken 
by  the  court  on  appeal  as  admitted. 

Damages  —  Measure  —  Instmotlons. 

In  an  action  for  damages  for  personal  in- 
juries, it  is  error  to  instruct  that  the  jury 
may  award  such  damages  as  they  think  plain- 
tiff* is  entitled  to  recowr ;  the  correct  rule  of 
recovery  being  suoh  an  amount,  if  anything, 
as  is  established  by  a  preponderanoe  of  the 
evidence. 

Appeal  and  Error  —  Beoision  as  Law 
of  Case. 

The  law  as  enunciated  \jy  the  court  on 
appeal  as  applicable  to  a  given  case  remains 
the  law  of  tiiat  case  for  all  future  proceedings. 

i 
Appeal    from    Circuit    €ourt»    Multnomah 

county:   McGiivN,  Judge. 

Action  by  Albertine  H.  Kugenstein,  plain- 
tiff, against  Henry  J.  Ottenheimer,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.   RsvEBsm. 

[371]  This  is  an  action  by  Albertine  H. 
Rugenstein  against  Henry  J.  Ottenheimer, 
for  personal  injuries  arising  from  the  fact  of 
plaintiff  having  been  struck  by  defendant's 
automobile  while  walkings  across  Washington 
Street,  in  the  City  of  Portland.  The  case 
has  been  tried  three  times.  Upon  •  the  first 
trial  the  jury  was  discharged  for  failure  to 
agree.  The  second  trial  resulted  in  a  verdict 
for  plaintiff,  from  which  an  appeal  to  tbis 
court  was  tahen^  wherein  the  judgment  of 
the  [372]  trial  court  was  reversed  and  the 
cause  remanded-  for  a  new  trial.  The  cause 
was  again  triedi  and  from  a  judgment  for 
plaintiff,  defendant  appealih 


Benson,  J.  {after  stating  the  facts). — 
2.  Defendattt's  first  assignment  of  error  re- 
lates to  the  court's  refusal  to  grant  a  change 
of  venue  based  upon  the  prejudice  of  the  trial 
judge.  Ths  motion  for  a  change  of  venue 
was  supported  by  the  affidavits  of  A.  H.  Mc- 
Curtain  and  A.  F.  Flegal,  Jr.  From  their 
affidavits  it  appears  that  after  the  decision 
by  this  court  of  the  former  appeal  and  prior 
to  the  latest  trial  the  judge,  speaking  of 
this  case,  among  other  remarks,  used  sub- 
stantially the  following  language: 

''This  case  may  be  tried  again,  and  it  will 
be  tried  before  me.  I  will  see  to  that.  Ahd 
I  will  see  that  the  woman  gets  another  ver- 
dict and  judgment  that  will  stand." 

And  further: 

''The  woman  got  bumped,  and  now  yott 
have  bumped  her  again.  But  I'll  see  that 
Uio  next  time  this  case  is  tried  somebody 
else  will  be  bumped." 

2.  There  were  no  counter-afiidavits  filed, 
and  we  must  take  the  contents  of  these  affi- 
davits  as  admitted.  [373]  It  needs  no  argu- 
ment to  convince  an  impartial  person  that 
the  trial  judge  had  prejudged  the  issues  of 
this  cause,  and  that  he  ought  not,  in  the  face 
of  the  record,  to  have  undertaken  the  trial 
thereof.  As  is  said  in  the  case  of  State  v. 
Board  of  Education,  19  Wash.  8,  52  Pac.  317, 
67  Am.  St.  Rep.  706,  40  L.R.A.  317: 

''To  compel  a  litigant  to  submit  to  a  judge 
who  has  already  confessedly  prejudged  him, 
and  who  is  candid  enough  to  announce  his 
decision  in  advance,  and  insists  that  he  will 
adhere  to  it,  no  matter  what  the  evidence 
may  be,  would  be  so  farcical  and  manifestly 
wrong  that  it  seems  to  us  that  the  idea  must 
necessarily  be  excluded  by  the  very  expres- 
sion 'administration  of  justice.'" 

It  is  true,  as  suggested  by  counsel  for 
respondent,  that  a  careful  examination  of 
the  record  fails  to  disclose  any  indication  of 
bias  or  prejudice  in  the  subsequent  trial, 
but  we  approve  what  is  said  in  the  case  of 
Massie  v.  Com.  93  Ky.  588,  20  S.  W.  704: 

''But,  it  is  said,  the  record,  so  far  as  the 
judge's  rulings  are  concerned,  indicates  no 
hostility  or  prejudice  against  the  appellant. 
But  that  is  not  the  question ;  for  the  accused 
has  the  right  to  be  tried  by  a  judge  that  is 
fair  and  impartial,  and  when  he  has  good 
reason  to  believe,  supported  by  facts,  that 
he  will  not  afford  him  such  trial,  he  should 
not  be  compelled  to  take  chances  of  a  trial 
before  that  judge  in  order  that  the  truth 
of  the  matter  may  be  developed, 
because  there  are  many  ways  that  a  partial 
or  prejudiced  judge  may  knife  a  party  that 
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he  is  trying  without  it  appearing  from  the 
record  or  without  his  being  able  to  ascertain 
the  faot.  So,  when  the  fact  is  made  to  appear 
by  proper  affidavits,  the  judge  should  then 
vacate,  and  it  is  a  reversible  error  if  he  does 
not" 

3.  The  other  assignments  of  error  relate  to 
the  following  instruction  given  by  the  court: 

[374]  "And,  now,  gentlemen,  ii  you  should 
come  to  the  conclusion  that  the^  plaintiff  in 
this  case  is  entitled  to  damage,  she  is  en- 
titled to  such  a  sum  at  your  hands  as  will 
reasonably  compensate  her  for  any  pain  of 
a  physical  kind  which  she  may  have  en- 
dured and  for  any  mental  disquiet  which  may 
have  come  to  her  as  a  result  of  those  physi- 
cal injuries.  If  you  think  that  she  will  still 
continue  in  the  future  to  endure  pain  of  a 
physical  kind,  or  mental  disquiet,  by  rea- 
son of  the  injury  which  she  has  received,  you 
are  entitled  to  take  these  matters  into  Con- 
sideration, and  [if]  you  should  be  of  the 
opinion  that  she  has  been  permanently  in- 
jured, you  may  also  take  that  into  considera- 
tion, and  award  her  such  a  sum  of  money 
for  the  pain,  for  the  suffering,  physical  and 
mental,  past  and  future,  as  you  think  she 
is  entitled  to  recover." 

Defendant  contends  that  this  instruction 
is  erroneous  for  several  reasons*  We  shail 
consider  but  one. 

4.  Upon  the  former  appeal  in  this  case, 
Rugenstein  v.  Ottenheimer,  70  Ore.  600>  140 
Pac.  747,  this  court,  spesJcing  through  Mr. 
Justice  Burnett,  says: 

^'The  amoimt  of  damages,  like  other  eld« 
ments  of  a  personal  injury  ease,  is  a  fact  to 
be  established  by  the  testimony.  The  deters 
mination  of  that  question  is  not  to  be  left 
to  mere  surmise  or  speculation.  The  verdict 
on  that  point  should  be  the  result  of  a  care- 
ful consideration  and  comparison  of  all  the 
evidence  in  the  case.  Instead  of  permitting 
them,  to  give  what  they  thought,  the  court 
should  have  told  the  jury  to  allow  for  dam- 
ages, if  anything,  the  amount  established  by  a 
preponderance  of  the  evidence. 

This,  of  course^  became  the  law  of  the  case 
for  all  future  proceedings,  and,  since  the  in« 
struction  quoted  disregards  this  principle,  it 
is  error. 

The  judgment  of  the  lower  court  is  reversed 
and  the  cause  remanded,  with  directions  to 
assign  the  cause  [375]  for  trial  to  some 
other  department  of  the  Circuit  Court  iot 
Multnomah   County. 

Reversed  and  remanded 

Eakin,  J.,  did  not  sit. 

Bkait,  J.  (dissenting) ^-^l  think  the  in^ 
structions  to  the  jury,  taken  as  a  whole,  are 
correct.  This  is  the  second  appeal  of  the 
casoi  and  it  sliould  be  affirmed  under  the 
proivisi<ms  of  Article  VII,  Sectipn  8,  of  the 


Constitution,  vttAh  ««8:€nA«ted  by  the  peo- 
ple for  the  purpose  of  preventing  numerous 
appeals  in  a  case. 

Rehearing  4fonied  December  14,  1916. 

NOTE. 

Bias  of  Jndgre  fiststtms  Prittr  to  Trial 
as  Ground  for  Roversal  in  Alisenee 
of  Showing  of  Frejndieo  at  Trial. 

VHitk  a  motion  for  a  ehange  of  venue 
as  a  gi'ueral  rule  Ia  directed  to  the  discre- 
tion of  the  trial  court,  and  its  action  will 
not  be  disturbed  unless  an  abuse  thereof 
is  shown,  the  discretion  of  the  trial  court 
is  not,  however,  absolute,  and  in  case  an 
abuse  thereof  plainly  appears  its  action 
in  denying  the  ehange  of  venue  will  be 
reversed.  And  it  has  been  held  that  an 
appellate  court  will  look  not  only  to  the 
evid'enee  before  the  trial  court  when  its  rul- 
ing was  made  but  also  to  all  the  subsequent 
proceedings  done  to  the  conclusion  of  the 
trial;  and  if  it  appears  that  the  accused 
had  a  fair  and  impartial  trial,  his  conviction 
will  not  be  set  aside.  2  R.  C.  L.  tit.  Appeal 
and  Error,  pp.  214,  215.  But  where  a  mo- 
tion for  a  change  of  judge  or  venue  because 
of  the  bias  of  tlie  judge  haa  been  erroneously 
refused,  it  has  been  held  in  at  least  two 
eases,  in  accordance  with  the  reported  case, 
that  the  party  complaining  of  the  error  is 
entitled  to>  a  reversal  therefor,  although  there 
is  no  showing  of  prejudice  to  him  at  the  sub- 
sequent trial.  Kentucky  Journal  Pub.  Co.  v. 
Gaines,  110  S.  W.  268,  33  Ky.  L.  Rep.  402; 
Massie  ▼.  Com.  93  Ky.  688,  20  8.  W.  704. 

In  Kentucky  Journal  Pub.  Co.  v.  Gaines, 
supra,  in  answering  a  contention  that  the 
record  did  not  as  a  matter  of  fact  show  that 
during  the  trial  there  was  any  prejudice  to 
the  defendant  whose  motion  for  a  change  of 
judge  because  the  regular  judge  would  not 
afford  him  a  fair  and  impartial  trial  was  er- 
roneously overruled,  the  court  said :  "It  is  no 
answer  to  say  that  the  record  as  a  matter 
of  fact  does  not  show  any  subsequent^  occur- 
ring error  prejudicial  to  the  interest  of  the 
party  ooraplainiiig.  This  may  be  because  the 
litigant  has  chosen  to  test  his  right  to  a  re- 
versal alone  upon  the  error  of  the  court  in 
refusing  to  vacate  the  bench,  or  because  coun- 
sel for  the  litigant  may  not  have  been  as 
watthful  over  the  interest  of  his  dient  as 
he  should  hav6  been,  or  that  the  prejudicial 
acts  upon  the  part  of  the  court  were  not 
detteted  by  the  vigilance  of  counsel.  In  an- 
swer to  the  same  proposition — ^that  the  rec- 
cftd  showed  no  ground  for  complaint  of  the 
judge's  rulings-^^tiiis  court,  in  the  case 
of  MasMe  ▼.  Com.  93  Ky.  688,  20  6.-W.  704, 
said:  'But  that  is  not  the  question;  for  the 
accused  has  the  right  to  be  tried  by  a  judge 
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that  1b  fair  and  impartial,  and  when  he  has 
good  reason  ta  believe,  supported  by  facts, 
that  he  will  not  afford  him  such  trial,  he 
should  not  be  compelled  to  take  chances  of  a 
trial  before .  that  judge  in  order  that  the 
truth  of  the  matter  may  be  developed,  which 
may  nerer  be  developed,  because  there  are 
many  ways  that  a  partial  or  prejudiced  judge 
may  knife  a  party  that  he  is  trying  without 
it  appearing  frem  the  record  or  without  his 
being  able  to  ascertain  the  fact.  So,  when  the 
fact  is  made  to  appear  by  proper  affidavits, 
the  judge  should  then  vacate,  and  it  is  a 
reversible  error  if  he  does  not/" 

Gases  involving  the  question  of  an  appli- 
cation for  change  of  judge  or  venue  on  the 
ground  of  bias  of  the  judge  as  ousting  the 
judge  of  jurisdiction  are  reviewed  in  the  note 
to  State  V.  Morgan,  Ann.  Cas.  1916D  1279. 


STATE  EX  REI..  I«AJf OER 

V. 

CRAWFORD  £T  AL. 

North  Dakota  Supreme  Court — ^April  28, 

1917. 

86  N.  J}ah.  3S3i  162  N.  W.  710. 


Initiative    and    Referendvm    ^    Con- 
stmotion  of  Provision  —  Emereenoy 


The  provision  in  section  2  of  chapter  237, 
Ijaws  1915  (commonly  known  as  the  state 
Board  of  Regents  Act),  empowering  the  gov- 
ernor to  nominate  and  the  Senate  to  confirm 
nominatioDs  for  the  offices  of  members  of  the 
state  board  of  regents  during  the  same  ses- 
sion of  the  legislature  at  which  the;  act  cre- 
ating the  offices  was  enacted,  does  not  conflict 
with  or  contravene  the  initiative  and  refer- 
endum amendinent  to  section  26  of  the  state 
constitution.  ' 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  quo  warranto  proceeding.  Wil- 
liam Langer,  Attorney  General,  relator,  and 
Lewis  F.  Crawford  et  al.,  respondents.  The 
facts  are  stated  in  the  opinion.    Warr  denied. 

William  Langer,  B,  A,  Bronsan  and  Z>.  V, 
Brennan  for  relator. 

Lawrence  d  Murphy  and  Viahy  Linde  d 
Murphy  for  respondents. 

[386]  RoBiNSOK,  J. — ^This  is  a  simple  case. 
Its  purpose  is  to  oust  the  Board  of  Kegents 
on  the  ground  that  their  appointment  was 
irregular.     The  appointment  was   made  by 


the  governor  on  March  9th,  1915.  It  was 
made  pursuant  to  a  resolution  of  the  senate 
passed  on  March  5th,  under  an  act  approved 
March  4th,  1916.  This  act  contains  an 
emergency  clause,  as  per  §  97  of  the  Consti- 
tution. On  its  final  passage  in  the  house 
there  were  74  ayes,  no  nays,  and  38  abeent> 
and  not  voting;  in  the  senate  there  were 
45  ayes,  no  nays,  and  4  absent  or  not  voting, 
and  so  the  bill  was  regularly  passed  in  ac- 
cordance with  this  §  67,  which  reads;  Sec- 
tion 67.  "No  act  of  legislative  assembly  shall 
take  effect  imtil  July  first,  after  the  close  of 
the  session,  unless  in  case  of  emergency 
(which  shall  be  expressed  [386]  in  the  pre- 
amble or  body  of  thjs  act)  the  legislative 
assembly  shall,  by  a  vote  of  two  thirds  of 
dU  the  tnemhera  preeent  in  each  house,  other- 
wise direct.*' 

So  far  as  material,  §  25  of  the  Constitu- 
tion, as  amended,  is  as  follows:  'The  second 
power  is  the  referendum,  or  the  power  to 
order  an  act,  item,  or  part  of  any  act,  to  be 
referred  to  the  people  for  their  approval  or 
rejection  at  the  polls,  and  it  may  be  ordered 
(except  as  to  laws  necessary  for  the  immedi- 
ate preservation  of  the  public  peace,  health 
or  safety),  as  to  any  measure  or  any  parts, 
items  or  sections  of  any  measures  passed  by 
the  legislative  assembly  either  by  a  petition 
signed  by  10  per  cent  of  the  legal  voters  of 
the  state  from  a  majority  of  the  counties,  or 
by  the  legislative  assembly,  if  a  majority  of 
the  members  elect  the  vote  therefor.  When  it 
is  necessary  for  the  immediate  preservation  of 
the  public  peace,  health  or  safety  that  a  law 
shall  become  effective  without  delay,  such 
necessity  and  the  facts  creating  the  same  shall 
be  stated  in  one  section  of  the  bill,  and  if 
upon  aye  and  no  vote  in  each  house  two 
thirds  of  all  the  members  elected  to  each 
house  shall  vote  on  a  separate  roll  call  in 
favor  of  the  said  law  going  into  instant  opera- 
tion for  the  immediate  preservation  of  the 
public  peace,  health  or  safety,  such  law  shall 
become  operative  upon  approval  by  the  gov- 
ernor. 

■  ••••• 

Any  measure  referred  to  the  people  shall 
take  effect  u^hen  it  is  approved  hy  a  majority 
of  the  notes  oast  thereon,  and  not  other- 
wise, and  sliaZl  he  in  force  from  the  date  of 
the  official  declaration  of  the  iX)te"  The 
meaning  of  this  last  sentence  is  that  if  an 
act  has  been  referred  to  the  people,  it  shall 
take  effect  only  when  it  is  approved  by  a 
majority  of  the  votes  cast  thereon.  This  ap- 
plies to  all  acts  passed  without  *an  emergency 
clause,  as  such  acts  do  never  take  effect  with- 
in ninety  days.  The  amendment  does  not 
in  any  way  repeal  or  modify  §  67  of  the  Con- 
stitution. It  may  be  extremely  important 
that  an  act  not  relating  to  the  public  peace, 
health,  or  safety  should  take  effect  on  its  pas- 
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sage.  Manifeeily  it  was  not  the  puxpcMc  of 
the  referendum  to  put  it  in  the  power  of 
10  per  cent  of  the  voters  to  block  and  hold 
up  until  a  general  election  the  most  import- 
ant measures  that  might  be  passed  by  the 
unanimous  or  the  two  thirds  vote  of  the 
legislative  assembly.  Such  a  power  to  block 
and  hold  up  might  be  very  disastrous  to  the 
state  and  to  the  rule  of  the  people. 

The  people  have  justly  more  confidence  in 
the  unanimous  or  two  thirds  [387]  vote  of 
their  duly  elected  representatives  than  in  10 
per  cent  of  the  voters.  Were  it  not  so  the 
referendum  section  should  have  expressly  re- 
pealed §  67  and  provided  that,  excepting  acts 
relating  to  the  public  peace,  health,  and  safe- 
ty, no  act  should  take  effect  until  the  time 
limited  for  a  referendum  petition. 

The  act  relating  to  the  appointment  of  a 
Board  of  Regents,  which  is  chap.  237  of  the 
Laws  of  1915,  was  passed  with  an  emergency 
clause  as  provided  by  §  67  of  the  Constitu- 
tion, and  on  March  4th  it  became  a  law,  and 
the  appointments  made  under  it  were  in  all 
respects  regular  and  according  to  law.  Therxi 
is  no  reason  for  holding  that  in  appointing 
the  Regents  the  governor  had  any  kingly 
powers,  or  any  power  except  as  given  by  th^ 
plain  words  of  the  statute  then  in  full  force 
and  effect.  Objection  was  made  to  the  nomi- 
nation by  the  governor  before  the  act  took 
effect,  but  the  nomination  was  a  mere  inci- 
dent. It  was  no  part  of  the  appointment. 
It  was  merely  a  continuous  recommendation 
from  the  time  it  was  made  until  it  was  ap- 
proved by  the  senate. 

There  is  another  point  of  no  small  import- 
ance which  was  not  presented  by  either  coun- 
sel. It  relates  to  the  practical  construction 
of  the  emergency  provision  of  the  Constitu- 
tion. The  referendum  amendment  was  adopt- 
ed by  a  vote  of  the  people  at  the  general  elec- 
tion in  1914.  The  following  legislative  as- 
sembly passed  273  acts.  No  act  was  passed 
with  an  emergency  section  as  provided  for  by 
the  referendum  amendment,  but  64  acts  were 
passed  with  an  emergency  section  as  provided 
for  by  §  67  of  the  Constitution.  Each  act 
declared  that  it  should  take  effect  and  be  in 
force  from  and  after  its  passage  and  approv- 
al, and  each  of  the  64  acts  were  given  imme- 
diate force  and  effect.  Xow,  it  is  fearful  to 
contemplate  the  complications  and  wrongs 
which  might  result  from  holding  void  all  pro- 
ceedings under  the  64  acts  from  their  pas- 
sage until  the  following  July. 

As  the  Laws  of  1917  have  not  yet  been 
published,  I  cannot  give  so  definite  a  state- 
ment regarding  the  emergency  clauses.  Many 
of  them  are  framed  under  §  67,  and  others 
under  the  peace,  health,  and  safety  section. 

Thus  the  Sabbath  Bill  declares  it  necessary 
for  the  peace,  liealth,  and  safety  that  the  bill 
should  take  effect  and  be  in  force  from  and 
after  its  passage. 


A  biU  iqppropriivtilig  $l«50O.for  rallroaxl 
oommiflsioners  declares  it  [388]  neeesaary  for 
the  .peace,  h«alth,  and  safety;  and  ap  of  a  bill 
appropriating  A  few  dollars  far  the  school  of 
mines;  and  so  of.  a  biU.takiai^  private  prop- 
erty to  lay  ^ut  a  highway. 

And  a  bill  impropriating  $75  expense  on  a 
bust  of  Abraham  Lincoln  is  declared  to  be 
necessary  for  the  public  peace,  health,  and 
safety.  There  is  no  emergency  clause  which 
compUea  with  the  Constitution  in  r^ard  to 
stating  the  facts  showing  that  it  is  necessary 
for  the  public  peace,  health,  and  safety  that 
the  law  should  become  effective  without  delay. 

There  has  also  been  presented  a  kind  of 
moot  question  eoncerning  the  future  power  of 
the  governor  to  fill  vacancies.  The  members 
of  the  board  are  appointed  for  a  definite  term 
of  years,  and  by  §  3  of  the  act  it  is  provided 
that  in  case  of  a  vacancy  the  governor  may 
fill  the  same  by  appointment  until  the  com- 
mencement of  the  next  session  of  the  legisla- 
tive assembly.  The  members  are  appointed 
for  a  definite  term  of  year.s,  and  it  must  fol- 
low at  the  end  of  each  term  a  vacancy  does 
exist  which  the  governor  may  fill  by  appoint- 
ment. Tlie  members  of  the  present  board 
have  been  -duly  appointed  to  bold  for  a  defi- 
nite term  of  years,  as  shown  by  their  commis- 
sion and  certificate  of  appointment,  and  that 
commission  shows  when  their  term  of  ofHcc 
expires.    The  petition  should  be  denied. 

Bruce,  Ch.  J.  {specially  concurring), — I 
concur  with  Mr.  Justice  Robinson  that  the 
petition  in  this  case  should  be  denied.  I  do 
not,  however,  fully  concur  in  all  that  he  has 
said  or  in  the  result  which  he  arrives  at  on 
his  last  proposition. 

I  am  clearly  of  the  opinion  that  there  are 
two  emergency  clauses  provided  for  in  North 
Dakota,  or  rather  an  emergency  clause  and  a 
clause  which  denies  the  right  to  a  referen- 
dum in  'Certain  cases.  I  am  satisfied  that 
these  clauses  are  not  inconsistent  with  one 
another. 

Section  67  of  art.  2  of  the  Constitution  pro- 
vides that  ''no  act  of  the  legislative  assembly 
shall  take  effect  until  July  first,  after  the 
close  of  the  session,  unless  in  case  of  emer- 
gency (which  shall  be  expressed  in  the  pre- 
amble or  body  of  the  act  )the  legislative  as- 
sembly shall  by  a  vote  of  two  thirds  of  all 
of  the  members  present  in  each  house,  other- 
wise direct." 

Section  25  of  art.  2,  before  its  amendment, 
merely  provided  that  "the  [389]  legislative 
power  shall  be  vested  in  a  senate  and  house 
of  representatives." 

It  said  nothing  in  regard  to  the  time  in 
which  a  bill  should  take  effect. 

The  amendment  to  this  section  and  article 
not  only  did  not  repeal  its  provisions,  but 
re-enacted  the  whole  of  the  original  section. 
It  merely  added  to  the  general  and  funds- 
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mental  enacttnent  that  "the  legishttive  au» 
thority  of  the  state  of  North  Dakota  thaH 
be  vested  in  a  legiftlative  assembly  consisting 
of  a  senate  and  house  of  representatives;" 
the  fnrther  provisions  that  'the  people  reserve 
to  themselves  power  to  propose  laws  and  enact 
or  reject  the  same  at  the  polls/'  and  that 
'•'any  measure  referred  to  the  people  shall 
take  effect  when  it  is  approved  by  a  majority 
of  the  votes  cast  thereon  and  not  otherwise, 
and  shall  be  in  force  from  the  dsrte  of  the  offi- 
cial declaration  of  the  vote." 

Nothing  is  said  in  the  amendment  as  to 
the  status  of  laws  which  have  been  passed  by 
the  legislative  assembly  and  wh^ch  have  not 
been  referred.  The  only  provision  on  the  sub- 
ject is  that  "the  filing  of  a  referendum  pe- 
tition against  one  or  more  items,  sections  or 
parts  of  an  act  shall  not  delay  the  remainder 
of  that  act  from  becoming  operative.  Refer- 
endum petitions  against  measures  passed  by 
the  legislative  assembly  shall  be  filed  with 
the  secretary  of  the  state  not  more  than  nine- 
ty days  after  the  final  adjournment  of  the 
session  of  th«  legislative  assembly  whieh 
passed  the  measure  on  which  the  referendum 
as  demanded." 

I  can  find  nothing  In  the  Constitution  and 
the  amendments  thereto  which  in  any  way  nul- 
lifies or  retards  the  operation  of  an  act  or  a 
part  of  an  act  which  has  not  been  referred, 
or  which  prohibits  the  legislature  from  mak- 
ing an  act  which  has  not  been  so  referred 
immediately  operative  under  the  provisions  of 
§  67  of  article  2: 

The  acts,  of  course,  are  subject  to  be  re- 
ferred under  the  provisions  of  the  referendum 
amendment.  That  referendum,  however,  is  in 
the  nature  of  a  veto  power.  The  amendment 
itself  takes  pains  to  re-state  the  provision  of 
the  former  section  that  "the  legislative  au- 
thority of  the  state  of  North  Dakota  shall  be 
vested  in  a  legislative  OMemHy.**  Bills  still 
bear  the  title,  ''Be  It  Enacted  by  the  Legis- 
lative Assembly  of  the  State  of  North  Da- 
kota.^* I  can  see  no  intention  or  intimation 
of  any  intention  that  the  sovereign  power  of 
legislation  vested  in  the  legislative  assembly 
should  be  in  any  way  curtailed,  tltiless  a  ref- 
erendum is  demanded  and  had. 

[390]  We  have,  indeed,  in  North  Dakota, 
absolutely  repudiated  any  theory  of  "the 
Kings,  the  Lords,  and  the  Commons,"  and 
that  the  executive  is  a  part  of  the  legislative 
body,  and  we  have  adopted  the  same  theory 
in  regard  to  the  referendum.  In  England 
the  consent  of  the  Monarch  is  absolutely 
necessary  to  the  validity  of  an  act,  for  it  is 
"the  King,  the  Lords,  and  the  Commons" 
who  enact.  In  North*  Dakota  the  executive, 
the  governor,  has  merely  a  veto  power,  and 
his  signature  is  only  evidence  that  that  veto 
power  win  not  be  exercised.  Unless,  indeed, 
the  veto  is  made  -within  three  days  after  the 


presenting  of  an  act  during  the  sesaioKi  of  a 
legislature  or  within  fifteen  days  after  the  ter- 
mination thereof,  in  case  of  bills  whish  are 
not  presented  to  the  governor  until  three 
chys  before  the  end  of  the  session,  the  bills 
are  operative  without  the  executive  sanction 
at  all.  The  same^  I  believe,  is  true  of  acta 
which  may  be  referred,  if  the  people  do  not 
demand  a  referendum.  The  bill  is,  and  al- 
ways was,  a  valid  aet,  and  the  sanction  of 
the  people  is  not  necessary  to  the  validity  of 
the  legislative  enactment.  When  the  legisla- 
ture passed  the  act  in  question  in  the  case 
at  bar,  they  had  the  right  under  the  Consti- 
tution to  express  their  desire  that  it  should 
be  immediately  operative.  This  they  did,  and 
the  people  have  not  thought  fit  by  referring 
the  measure  to  interfere  with  their  determi- 
nation. 

I  ha^e  carefully  examined  the  oases  which 
are  cited  by  counsel  for  petitioner,  but  none 
of  them  seem  to  me  to  be  conclusive  on  the 
qiiestion.  Nor  to  warrant  us  In  departing 
from  the  weU-established  rule  that  the  vari- 
ous clauses  and  sections  of  the  constitutional 
and  legislative  provisioBS  should,  if  possible, 
be  construed  together,  and  a  purpose  and  a 
meaning  be  aacribed  to  each. 

It  is  to  be  noted,  indeed,  in  examining  these 
cases  that  the  California  and  Arkansas  Con- 
stitutions contain  no  provisions  which  are 
similar  to  §  fi7  of  the  Constitution  of  North 
Dakota.  It  is  also  to  be  noted  that  in  the 
ease  of  Atty.  Gen.  v.  Lindsay,  178  Mich.  524, 
145  N.  W.  98,  the  supreme  court  of  Michigan 
partly  based  its  decision  on  the  proposition 
that  a  constitutional  provision  corresponding 
to  &  67  of  the  Constitution  of  North  Dakota 
had  not  been  allowed  to  remain  as  a  sepa- 
rate section,  but  had  been  incorporated  in 
the  new  section  of  the  new  Michigan  Consti- 
tution of  1908,  and  that  the  new  clause  was, 
therefore,  exclusive  and  restrictive  upon  the 
former  powers  granted  to  the  legislature. 

[891]  The  Missouri  Constitution  contains 
a  provision  similar  to  §  67  of  the  North  Da- 
kota Constitution,  but  an  examination  of  the 
act  involved  in  State  v.  Carter,  257  ^lo.  62, 
165  S.  W.  773,  cited  by  the  attorney  general,, 
discloses  that  there  was  no  emergency  clause 
whatever  in  the  bill  under  consideration. 
Consequently,  while  some  of  the  language 
used  by  the  Missouri  supreme  court  in  that 
case  tends  to  support  the  contentions  of  tho 
attorney  general,  yet  such  language  is  ob- 
vionslv  obiter. 

The  Oregon  court,  it  is  true,  announces  a 
rule  contrary  to  that  herein  expressed,  but 
it  is  to  be  noted  that  in  Oregon  there  was  no 
provision  similar  to  our  own,  which  requires 
a  two  thirds  vote  to  put  the  emergency  clause 
into  operation.  There,  the  Constitution  mere- 
ly reads:  '*No  act  shall  take  effect  until  nine- 
tv  davs  from  the  end  of  the  session  at  which 
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the  same  shall  have  been  passed,  ezeept  in 
case  of  emergency;  the  emergency  ahall  be 
declared  in  the  preamble  or  in  the  body  of 
the  law/'    Or.  Const.  §  28. 

In  the  Washington  case  of  State  v.  Meatli, 
84  Wash.  302,  147  Pac.  11,  the  only  question 
really  under  consideration  was  whether  the 
courts  could  go  back  to  the  legislative  declar- 
ation of  an  emergency  and  inquire  into  the 
fact  as  to  whether  an  emergency  really  exist- 
ed. It  is  to  be  noticed,  too,  that,  although 
tliere  is  in  the  Constitution  a  provision  which 
is  similar  to  §  67  of  art.  2  of  the  Constitution 
of  North  Dakota,  the  provision  in  regard  to 
the  referendum  is  not  the  same.  The  north 
Dakota  Constitution  provides  that  ''any  meas- 
ure referred  to  the  people  shall  take  effect, 
etc."  The  Constitution  of  Washington  pro- 
vides that  "no  act,  law,  or  bill,  subject  to  the 
referendum,  shall  take  effect  untile  ninety 
days  after  the  adjournment  of  the  session  at 
which  it  was  enacted."  Wash.  Const.  §  1, 
t  C.  The  Washington  provision,  it  will  be 
thus  seen,  clearly  refers  to  all  acts  which 
may  he  referred,  while  the  North  Dakota  pro- 
vision, as  we  have  before  stated,  merely  re- 
fers to  measures  which  have  been  referred. 

In  the  case  of  State  v.  Whisman,  36  8.  D. 
260,  L.R.A.1917B  1,  154  N.  W.  707,  all  that 
was  said  by  the  court  as  to  the  laws  going 
into  immediate  operation  was  merely  dicta. 
The  only  question  involved  was  whether  the 
legislature  had  the  power  to  repeal  an  act 
which  had  been  initiated  by  the  people. 

If,  too,  as  is  pointed  out  by  Mr.  Justice 
Robinson,  we  resort  to  the  aid  [392]  of  con- 
temporaneous construction,  we  can  only  ar^ 
rive  at  the  same  conclusion  as  that  before  ex- 
pressed. To  hold,  indeed,  with  the  conten- 
tion of  petitioners,  would  be  to  invite  suits 
for  the  recovery  of  the  oil  inspection  fees; 
the  exaction  of  which  was  authorized  by  the 
same  legislature.  It  would  invalidate  bonds 
and  upturn  contracts.  Not  only,  indeed,  did 
the  legislature  act  on  the  assumption  that  an 
act  could  be  put  into  immediate  operation  in 
the  case  of  a  large  number  of  civil  measures, 
but  in  a  criminal  matter  of  high  importance. 
By  adding  an  emergency  clause  it  saved  a 
criminal  from  the  gallows,  even  after  the 
deathwatch  was  set.  Not  only,  indeed,  did 
the  legislature  adopt  the  theory  of  immediate 
operation,  but  all  of  the  state  officials  also. 

It  is,  too,  worth  remembering  that  at  least 
one  half  of  the  members  of  the  senate  in  1916 
were  members  of  that  body  in  1913,  and  that 
the  same  is  true  of  a  large  number  of  the 
members  of  the  lower  house.  State  v.  Bacon, 
14  S.  D.  394,  86  N.  W.  607. 

The  Initiative  and  referendum  amendment 
to  §  25  of  the  Constitution  was  introduced 
as  Senate  Bill  No.  32  ( Sess.  Laws  1913,  chap. 
101)  by  Senator  Overson.  The  record  ehowB 
that  among  the  senators  who  voted  in  favor 


of  the  proposed  amendment  were  Senators 
Bronson  (one  of  the  present  assistant  attor- 
neys general),  Overson^  who  introduced  *  tlie 
biU,  and  Davis.  S^ate  Journal  1913,  p.  1076. 
The  records  also  show  that  at  the  1915  ses- 
sion Senator  Br<»i8oa  introduced  an  act  mak- 
ing an  appropriation  of  $15,000  for  the  Grand 
Fork's  Fair  Association,  with  an  emergency 
clause  drafted  under  the  provlsiona  of  §  67 
of  the  Constitution.  See  Seas.  Laws  1915, 
chap.  45.  Senator  Overson  introduced  a  bill 
appropriating  moneys  to  the  North.  Dakota 
Antituberculous  Association,  with  an  emer- 
gency clause  imder  the  same  provisions  of 
the  Constitution.  Seas.  I4iws  1915,  chap.  7. 
Mr.  Tor  son,  a  prominent  attorney  and  member 
of  the  then  house  of  repreawtatives,  intro-  • 
duoed  a  bill  providing  for  the  abolition  of 
the  death  penalty,  which  was  made  appli- 
eable  to  persons  who  had  theretofore  been  con- 
victed of  murder,  and  in  order  to  cover  the 
case  of  Milo,  then  in  the  death  cell  in  the 
state's  penitentiary,  and  attached  to  this  bill 
was  an  emergency  clause  drafted  under  §  67 
of  the  Constitution*  Senator  Davis,  who 
voted  for  the  initiative  and  referendum 
amendment,  as  a  member  of  the  1913  senate, 
was  the  chairman  of  the  committee  on  stat« 
affairs,  to  whom  the  Board  of  Regent's  Bill 
was  [393]  referred,  and  signed  a  report  rec- 
ommending the  same  for  passage,  with  cer- 
tain amendments.  See  Senate  Journal,  1915, 
p.  738. 

It  hardly  appears  to  me,  however,  that  the 
matter  of  the  emergency  clause  needs  to  be 
considered  at  all.  Surely  the  legislature 
could  have  asked  the  governor  to  submit  nomi- 
nations for  offices  which  they  were  about  to 
create,  and  could  then  have  provided  in  the 
bill  that,  when  it  took  effect,  those  persons 
should  be  entitled  to  hold  the  office  who 
should  theretofore  have  been  nominated  by 
the  governor  and  approved  by  them.  This, 
even  though  the  bill  did  not  go  into  effect 
until  July  the  first,  was  the  result  of  the 
situation  which  is  before  us.  State  ex  rel. 
Clark  T.  Irwin,  6  Nev.  Ill;  Throop,  Pub.  Off. 
8  91. 

Counsel  for  the  petitioner  himself  argued, 
and  we  believe  correctly,  that  under  §  73 
of  the  state  Constitution  the  appointing  pow- 
er of  the  gavernor  of  North  Dakota  is  con- 
fined to  filling  vacancies  in  office  in  cases 
where  no  other  mode  of  appointment  is  pro* 
vided  for  by  the  Constitution  or  laws  for  fill- 
ing the  same.  See  State  v.  Boucher,  3  N.  D. 
389,  21L.R.A.  539,  56  N.  W.  142. 

He  himself,  however,  conceded,  for  the  prop- 
osition is  laid  down  by  the  case  which  he  him- 
self cites,  and  he  himself  furnished  the 
quotation,  that  the  appointing  must  vest  some- 
where and  that  somewhere  is  in  the  legisla- 
ture. ''All  governmental  sovereign  power  is 
vested  in  the  legislature,  except  such  as  ii 
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granted  to  the  other  departments  ci  t&e' gov- 
ernment or  expressly  witdnheld  from  the  legis- 
lature by  ooBstitational  restriction/'    Ibid. 

It  is  also  clear  that  the  State  Board  of  Re- 
gents is  not  a  constitutional  office,  but  one  of 
legislative  creation  merely.  There  can.be  no 
reason  why  the  l^slaiure  cannot  delegate  the 
power  to  appoint  in  the  same  manner  as  they 
delegate  the  power  to  appoint  the  president 
of  the  State  University  and  Agricultural  Col- 
lege and  the  heads  of  the  various  depart- 
ments. There  can  also  be  no  reason  why  they 
should  not  themselves  name  the  officials  who 
shall  be  chosen  or  who  shall  choose  them. 
In  the  bill  in  question,  though  they  delegat- 
ed the  power  of  nomination  to  the  governor, 
they  desired  to  vest  the  ultimate  right  of 
choice  in  the  senate.  Why  should  this  not 
be  done?  And,  even  if  the  office  did  not  take 
effect  until  the  first  day  of  July,  why  should 
they  not  say  that  the  incumbents  should  be 
chosen  ahead  and  with  the  advice  and  consent 
of  the  state  senate,  rather  than  by  the  govern- 
or alone?  Would  there  be  anything  out 
[394]  of  the  way,  indeed,  for  the  legislature 
to  have  provided  for  the  establishment  of  a 
normal  school  at  Dickinson  or  some  other 
place  which  should  be  evened  on  July  the 
first,  and  whose  president  should  take  office 
on  July  first  and  of  choosing  in  advance  who 
that  president  should  be? 

The  legislature  certainly  had  the  power  to 
pass  the  act  which  is  before  us,  and  to  create 
the  office.  It  had  an  inherent  power  of  ap- 
pointment. State  T.  Boucher,  supra;  State 
▼.  Henderson,  4  Wyo.  636,  22  L.ILA.  761,  35 
Pac.  517.  It  is  not  necessary  that  an  office 
shall  already  be  in  existence  or  a  present  va- 
cancy exist  in  order  th&t  the  appointing  pow- 
er may  be  exercised.  There  is  nothing  in 
the  Constitution  to  prevent  prospective  ap- 
pointments. If,  indeed,  as  has  been  repeated- 
ly held,  an  incumbent  of  a  judicial  office  can 
be  elected  at  the  same  elections  at  which  the 
creation  of  the  office  or  district  is  voted  upon, 
there  can  certainly  be  no  reason  why  the  leg- 
islature, which  possesses  aU  sovereignty  not 
limited  by  the  Oonstitution,  cannot  provide 
in  the  act  itfeelf  who  shall  fill  the  office ;  that 
is  to  say,  make  prospective  appointments, 
which  shall  take  effect  when  the  time  for  fil- 
ing a  referendum  petition  has  expired,  and 
the  bill,  beyond  any  question  of  a  doubt,  be- 
comes operative.  State  ▼.  Van  Buskirk,  40 
N.  J.  L.  468,  469 ;  State  ▼.  Winnett,  78  Neb. 
379,  10  L.B,A.N.S.  167,  110  N.  W.  1113,  15 
Ann.  Cas.  781;  28  Anft.  &  Eng.  £nc.  of  Lav 
(2d  ed.)  347;  State  v.  Burr,  16  N.  B.  681, 
113  N.  W.  706. 

Even  if  the  appointment  was  without  au- 
thority before  the  time  for  the  filing  of  the 
petition  for  a  referendum  had  expired,  it  was 
ratified  and  approved  when  the  act  went  into 
operation.    U.  S.  r.  Ari^ondo,  9  Pet.-  691, 


8  U.  6.  (L.  ed.)  B47;  Wells  t.  Nickles,  104 
U.  S.  444,  26  U.  S.  <L.  ed.)  826. 

Incidently,  there  has  been  injected  into  the 
case  the  suggestion  that  at  any  rate  the  terms 
of  two  of  the  Regents  will  expire  on  the  fiirst 
day  of  July,  1917,  and  the  question  is  asked 
whether  at  such  time  the  governor  may  fill 
the  offices  by  appointment.  The  question 
really  revolves  around  the  meaning  of  the 
tenn  "vacancy"  which  is  used  in  §  3  of  chap- 
ter 237  of  the  Laws  of  19IS,  and  which  chap- 
ter created  the  Board  of  Regents.  Section  2 
of  the  act  provides  that  "the  governor  is  em- 
powered, and  it  is  hereby  made  his  duty,  on 
or  before  the  2nd  day  of  March,  A.  D.  1916, 
to  [395]  nominate,  and  with  the  consent  of 
the  majority  of  the  members  of  the  senate  in 
executive  session,  to  appoint  as  such  State 
Board  of  Regents  two  members  thereof  whose 
term  of  office  shall  be  two  years  commencing 
with  the  first  day  of  July,  a.  d.  1916,  two 
members  thereof  whose  terra  of  office  shall  be 
for  four  years  eommencing  with  the  first  day 
of  July,  A.  D.  1916,  and  one  member  thereof 
whose  term  of  6ffice  shall  be  for  six  years, 
commencing  with  the  first  day  of  July,  a.  d. 
1915,  and  thereafter  and  during  the  session 
of  the  legislative  assembly,  and  prior  to  the 
15th  day  of  January  in  each  year  in  which 
the  term  of  office  of  any  member  so  appoint- 
ed shall  expire,  he  shall  in  like  manner  nomi- 
nate, and,  subject  to  such  consent  of  a  ma- 
jority of  the  senate,  appoint  a  successor  or 
successors  to  such  member  or  members  of 
said  board  whose  term  will  expire  with  July 
1st  of  that  year,  which  said  appointee  shall 
hold  office  for  the  full  term  of  six  years  from 
and  after  the  expiration  of  the  full  term  of 
office  for  which  such  predecessor  or  predeces- 
sors were  appointed.  In  event  any  nomina- 
tion mads  by  the  governor  to  such  board  is 
not  consented  to  and  confirmed  by  the  senate 
as  hereinbefore  provided,  the  governor  shall 
again  nominate  a  candidate  or  candidates  for 
such  office  at  any  time  while  the  legislative 
assembly  is  in  session.  The  members  of  the 
board  first  so  appointed  shall  meet  at  the 
seat  of  government  on  the  first  Tuesday  in 
April,  1915,  and  shall  organize  and  elect  one 
of  their  members  as  president  of  such  board 
for  a  term  of  one  year.  They  shall  also  elect 
a  competent  man  as  secretary  who  shall  re- 
ceive not  to  exceed  $2,500  per  annum,  and 
who  shall  reside  during  his  term  of  office  in 
the  city  of  Bismarck." 

Section  3  provides:  "The  governor  may  re- 
move any  member  of  the  board  so  appointed 
for  incompetency,  neglect  of  duty,  immoral- 
ity, malfeasance  in  office,  or  for  other  good 
cause,  and  in  case  of  a  vacancy  in  the  mem- 
bership of  the  board  so  appointed  by  the  gov- 
ernor or  his  predecessor  in  office,  whether  oc- 
curring by  reason  of  removal  or  otherwise, 
may  declare  the  office  vacant  and  fill  the  samp 
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by  appointment  tiniil  Che  cotiTeHUg  of  tlie 
next  session  of  the  legislative  assembly,  when 
he  shall  nominate  some  qualified  person  as  a 
member  of  such  board  for  the  balance  of  such 
unexpired  term  and  upon  the  consent  of  the 
senate  as  hereinbefore  provided,  sl\all  appoint 
said  nominee  as  a  member  of  such  board/' 

It  is  very  clear  to  me  that  the  governor  has 
no  such  power  of  appointment  as  is  claimed 
by  the  petitioner.  I  am  of  the  opinion  that 
the  expiration  [396]  of  a  prescribed  term, 
when  coupled  with  the  fact  that  the  senate  of 
the  preceding  legislature  adjourned  without 
confirming  successors  in  office  (to  persons 
holding  under  a  former  appointment) ,  and  es*' 
pecially  where  no  nominations  were  presented 
to  the  senate  to  fill  such  offices  when  the 
term  should  expire,  will  not  operate  to  create 
a  vacancy  in  l^e  office  which,  under  the  stat- 
ute, can  be  temporarily  filled  by  the  governor, 
and  that  the  vacancies  contemplated  by  the 
statute  to  be  filled  by  him  are  actual  vacan*- 
cies  and  such  as  arise  from  death,  resignation, 
and  like  causes." 

This  was  certainly  held  by  this  court  in 
the  case  of  State  v.  Boucher,  3  N.  D.  389,  21 
L.RjIl.  539,  66  N.  W.  142,  in  construing  §  1 
of  chapter  3  of  the  Laws  of  1889,  and  seems 
to  be  clearly  the  intention  of  chapter  237  of 
the  Laws  of  1915. 

Section  78  of  the  Constitution  provides  that 
''when  any  office  shall  from  any  cause  become 
vacant,  and  tw  mode  is  provided  by  the  Con- 
stitution or  law  for  filling  such  vacancy,  the 
governor  shall  have  power  to  fill  such  vacancy 
by  appointment." 

We  have  not,  in  North  Dakota  at  any  rate, 
"set  up  Kings  to  rule  over  us>"  and  the  gov*- 
emor  has  no  royal  prerogatives.  His  power 
are  not  inherited  or  inherent,  but  are  only 
such  as  have  been  given  to  him.  Among  these 
powers  granted  are  not  to  be  found  the  gen- 
eral power  of  appointing  to  public  offieck 
That  power  is  reserved  to  the  Icgtalatnre. 
See  State  v.  Boucher,  supra;  Fox  v.  Mc- 
Donald, 101  Ala.  51,  21  L.R.A.  529,  46  Am. 
8t.  Rep.  98,  13  So.  416;  State  v.  George,  22 
Ore.  142,  16  L.R.A.  737,  29  Am.  St.  Rep.  586, 
29  Pac.  356;  State  v.  Henderson,  4  Wyo.  536, 
22  L.R.A.  751,  35  Pac.  517.  The  power  of 
the  governor  is  merely  to  fill  vacancies,  and 
even  this  power  is  limited. 

This  is  not  only  the  general  fact  and  rule, 
but  was  certainly  the  intention  of  the  act 
which  is  before  us.  It  provides  that,  al- 
though the  legislature  in  each  year  meets 
in  the  month  of  January,  and  the  terms  of 
office  of  the  members  of  the  Board  of  Regents 
do  not  expire  until  the  1st  of  July  of  the 
several  yearS)  nevertheless,  "during  the  ses- 
sion of  the  legislative  assembly,  and  prior  to 
the  15th  day  of  January  in  each  year  in 
which  the  term  <^  office  of  any  member  so 
appointed    shall    expire,   he    {the  .governor] 


shall  in  Vke  maiiBer  hominate,  and 
to  suoh  cons€ni  of  a  majority  of  the  9enat€, 
appoint  a  successor  or  sruceessoni  to  such 
[397]  member  or  members  of  said  board  whose 
term  will  expire  with  July  1st  of  that  year. 
.  .  "  It  further  provides  that  "in  event 
any  nomination  made  by  the  governor  to  such 
board  is  not  oonseated  to  and  coafirmed  by 
the  senate  a8  hereinbefore  provided,  the  gov- 
ernor shall  ajt^n  nominate  a  candidate  or 
candidates  for  such  ofice  ai  any  time  while 
the  legislaHve  aemmbly  ie  in  seeeion,'* 

A  perusal  of  these  sections  conrvincea  me 
that  the  legislature  chose  to  reserve  to  iteelf, 
or  rather  to  its  senate,  the  ultimate  right 
of  appointing  the  respective  members  of  the 
Board  of  Regents.  It  would  be  a  travesty 
on  the  law  and  an  insult  to  the  legislature 
to  hcM  that  the  governor,  by  the  simple  ex- 
pedient of  failing  to  submit  nominations  and 
to  obey  the  commands  of  the  statute,  could 
usurp  kingly  prerogatives  and  aeenre  to  him- 
self the  unlimited  and  uaoontroUed  power 
of  appointment.  If  he  eould  refuse  to  submit 
nominations  at  any  session  of  the  legisla- 
ture, and  then  eould  hold  the  office  to  be 
vacant,  and  make  a  recess  appointment  on 
his  own  behalf,  he  eould  take  the  power  from 
the  legislature  altogether  and  nullify  the  stat- 
ute' idtogether.  This  would  be  tme^  not  only 
of  the  statute  before  us,  but  of  all  similar 
etatvtess'  and  the  goveriiiCN^  by  virtue  of  this 
supposed  unlimited  appointing  power,  would 
be  aa  autocrat. 

So,  too,  it  seems  to  be  well  established 
that  the  word  ''vacancy,"  as  generally  used, 
is  not  applioable  in  such  a  case.  See  State 
V.  Boucher,  supra;  State  v.  Oarv^,  175  la. 
344^  154  X.  W.  934;  State  «x  reL  Richardson 
T.  Henderson,  supra. 

Section  78  of  the  Constitution  expressly 
limits  the  sole  and  unlimited  appointing  pow- 
er of  the  governor  to  eases  where  "no  mode  i$ 
provided  by  the  Oonatiiution  or  law  for  fill- 
ing the  vacancies/'  In  the  case  before  us  the 
law,  that  is  §f  2  and  3  of  ehapter  237  of  the 
Laws  of  1915,  has  OEpressly  provided  the 
mode.  These  sections  have  expressly  pro- 
vided that  the  appotniment  shall  be  niade  in 
advance  and  at  the  immediately  preceding 
session  of  the  legislature,  and  with  the  eon- 
sent  of  the  senate.  State  eoc  rel.  Ridiardson 
V.  Henderson,  supira. 

The  right  •  of '  the  governor  to  declare  a 
vacancy,  indeed,  and  to  fill  a  vacancy,  seems 
to  be  expressly  eonsideiied  in  §  3  of  chapter 
237  of  the  Iaws  of  19i5J  It  is  very  apparent 
that  the  vacancy  ean  in  only  special  instances 
be  created  by  the  governor  himself,  and  that 
it. is  in  those  raises  alone  that  he  has  the 
power  to  fill  the  samei*  Section  3  provides 
that  "the  [398]  governor  may  remove  anv 
member  of  the  board  so<  appointed  for  incom- 
petency,  neglect   of   duty,   immorality,  ma^ 
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feasance  in  office,  or  for  other  good  cause, 
and  in  case  of  a  vacancy  in  the  membership 
of  the  board  so  appointed  by  the  governor  or 
his  predecessor  in  office,  whether  occurring 
by  reason  of  removal  or  otherwise,  may  de- 
clare the  office  vacant  and  fill  the  same  by 
appointment  until  the  convening  of  the  next 
session  of  the  legislative  assembly,  when  he 
shall    nominate,   etc.'' 

In  the  case  at  bar,  as  we  understand  the 
record,  it  seems  to  be  admitted  that  there 
is  no  charge  of  incompetency,  neglect  of  duty, 
immorality,  or  malfeasance  in  office.  .  Nor 
can  the  words,  "for  other  good  cause,"  be 
made  to  include  any  other  cause  than  that  of 
the  general  nature  of  the  causes  mentioned. 
It  is  elementary,  indeed,  that  words  of  a  gen- 
eral nature  which  follow  a  specific  enumera- 
tion must  be  construed  as  applying  to  acts 
or  things  or  causes  of  the  nature  of  those 
which  are  enumerated.  Surely,  no  immorality 
or  breach  of  duty  on  the  part  of  the  members 
of  the  board  exists  by  reason  of  the  failure 
of  the  governor  to  submit  the  nominations 
of  their  successors  to  the  senate.  So,  too,  he 
is  only  authorized  to  fill  a  vacancy  which 
occurs  by  reason  "of  removal  or  otherwise,** 
and  the  Word  "otherwise**  must  be  construed 
to  apply  to  an  act  similar  to  that  of  removal, 
and  removal  is  only  authorized  under  the  con- 
ditions enumerated. 

It  is  true  that  in  a  number  of  the  cases, 
including  the  case  of  State  ex  rel.  Standish 
V.  Boucher,  supra,  emphasis  is  laid  upon  the 
fact  that  the  officers  shall  hold  their  offices 
until  the  time  fixed  and  "nntil  a  successor 
is  appointed  and  qualified."  None  of  them, 
however,  go  to  the  extent  of  holding  that  the 
decision  would  be  different  if  this  clause  were 
lacking.  It  seems,  indeed,  to  be  the  general 
law,  at  least  the  law  that  is  supported  by 
the  better  reason  and  the  greater  weight  of 
authority,  that  all  public  officers  who  have 
public  duties  to  perform  which  are  of  mo- 
ment to  the  state,  and  the  disccmtinuAnce  of 
which  will  be  fraught  with  public  inconven- 
ience, are  entitled  to  hold  their  offices  until 
their  successors  are  elected  and  qualified,  un- 
less some  restrictive  words  are  expressly  or 
impliedly  used  in  the  Constitutions  or  stat- 
utes. There  are  no  such  restrictive  words  in 
the  Constitutions  or  statutes  of  North  Da- 
kota, and  the  statute  itself,  as  I  have  before 
intimated,  clearly  evidences  an  intention  that 
the  appointment  shall  be  made  by  the  senate, 
and  not  by  the  governor.  See  Throop,  Pub. 
Off.  §  325,  and  cases  cited;  23  Am.  &  Eng. 
£nc.  [390]  Law,  412,  asid  cases  cited;  Brady 
V.  Howe,  50  Miss.  607;  People  ▼.  Oulton,  28 
Cal.  44;  State  v.  Henderson,  4  Wyo.  536,  22 
L.R.A.  751,  36  Plac.  517. 

I  am  not  unmindful  of  the  case  of  State 
V.  Sheldon,  8  S.  D.  625,  67  N.  W.  613.  In 
that  case,  however,  no  provision  whatever 
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was  made  for  the  appointment  of  the  succes- 
sor. 

I  am  of  the  opinion  that  the  petition  should 
be  denied. 

Chbistianson,  J.  {comourring  specially ). — • 
I  concur  in  the  proposition  announced  in  the 
syllabus,  and  in  the  result  reached  in  the 
opinions  prepared  by  my  associates  Mr.  Jus- 
tice Robinson  and  Mr.  Chief  Justice  Bruce. 
I  desire,  however,  to  base  my  conclusion  upon 
somewhat  different  grounds.  And  in  view 
of  the  importance  of  the  questions  involved, 
I  deem  it  my  duty  to  discuss  these  at  some 
length. 

The  bill  for  the  State  Board  of  Regents  Act 
was  introduced  in  the  house  of  representa^ 
tives  by  the  committee  on  education,  on  Feb- 
ruary 8th,  1915.  As  introduced,  the  bill  au- 
thorized and  empowered  "the  governor  .  .  . 
on  or  before  the  21st  day  of  February  a.  d. 
1915,  to  nominate,  etc."  When  the  bill  was 
placed  on  its  third  reading  and  final  passage 
in  the  house  of  representatives,  on  February 
17th,  1915,  certain  amendments  were  adopted 
by  unanimous  consent,  among  others,  one  ex- 
tending the  time  in  whieh  the  governor  makes 
nominations  of  members  of  the  State  Board 
of  Regents  to  February  27th.  (See  House 
Journal,  1915,  p.  810.)  The  bill  was  placed 
on  its  first  and  second  reading  in  the  senate, 
and  referred  to  the  committee  oti  state  affairs 
on  February  10th,  1915,  and  reported  by  the 
committee  with  recommendation  to  pass  on 
February  25th,  with  three  proposed  amend- 
ments, among  which  was  one  extending  the 
time  in  which  the  governor  make  his  nomina- 
tions of  members  of  the  Board  of  Regents  to 
March  2nd  (Senate  Journal,  p.  738).  The 
report  was  adopted  without  dissent,  and  the 
bill  was  thereafter  placed  on  its  third  read- 
ing and  final  passage,  and  passed  in  the  sen- 
ate, on  February  25th,  1015,  with  certain 
amendments.  The  house  refused  to  concur  in 
ftome  of  the  senate  amendments,  and  the  bill 
was  referred  to  a  conference  conunittee  on 
February  27th,  1915.  The  bill  as  amended 
by  the  conference  committee  was  passed  by 
the  house  on  March  1st,  1915  (see  House 
Journal,  p.  1374),  and  by  the  senate  on 
March  2nd   (see  Senate  Journal,  p.  892). 

[400]  The  present  controversy  arises,  and 
involves  the  validity  of  the  first  appoint- 
ments, made  under  §  2  of  the  act,  which  reads 
as  follows:  "The  State  Board  of  Regents 
shall  consist  of  five  members,  all  of  whom 
shall  be  qualified  electors  aind  taxpayers  of 
the  state,  appointed  for  their  fitness,  and 
ability  to  efficiently  serve  the  people  of  the 
state  in  such  capacity,  and  one  member  and 
not  more  than  two  of  such  board  shall  be 
appointed  from  each  congressional  district, 
and  not  more  than  one  member  shall  be  ap- 
pointed from  any  one  county.    No  more  than 
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one  person  who  is  an  alumnus  of  any  of 
the  institutions  under  the  control  of  such 
board  shall  be  a  member  thereof  at  the  same 
time,  and  any  person  who  has  been  connected 
with  any  of  such  instituticms,  either  as  a 
member  of  any  normal  board  of  control,  or 
board  of  trustees,  or  as  an  officer  or  instruc- 
tor, shall  be  eligible  to  appointment  as  a 
member  of  such  board  within  two  years  after 
such  connection  with  such  institution  has 
been  terminated. 

''The  governor  is  empowered,  and  it  is  here- 
by made  his  duty,  on  or  before  the  2nd  day 
of  March  A.  D.  1915,  to  nominate,  and  with 
the  consent  of  the  majority  of  the  members 
of  the  senate  in  executive  session,  to  appoint 
as  such  State  Board  of  Regents  two  members 
thereof  whose  term  of  office  shall  be  two 
years  commencing  with  the  first  day  of  July, 
A.  D.  1915,  two  members  thereof  whose  term 
of  office  shall  be  for  four  years  commmencing 
with  the  first  day  of  July,  A.  D.  1915,  and  one 
member  thereof  whose  term  of  office  shall 
be  for  six  years,  commencing  with  the  first 
day  of  July,  a.  d.  1915,  and  thereafter  and 
during  the  session  of  the  legislative  assem- 
bly, and  prior  to  the  15th  day  of  January  in 
each  year  in  which  the  term  of  office  of  any 
member  so  appointed  shall  expire,  he  shall 
in  like  manner  nominate,  and  subject  to  such 
consent  of  a  majority  of  the  senate,  appoint 
a  successor  or  successors  to  such  member  or 
members  of  said  board  whose  term  will  expire 
with  July  1st  of  that  year,  which  said  ap- 
pointee ^all  hold  office  for  the  full  term  of 
six  years  from  and  after  the  expiration  of 
the  full  term  of  office  for  which  such  predeces- 
sor or  predecessors  were  appointed. 

''In  event  any  nomination  made  by  the  gov- 
ernor to  such  board  is  not  consented  to  and 
confirmed  by  the  senate  as  hereinbefore  pro- 
vided, the  governor  shall  again  nominate  a 
candidate  or  candidates  for  such  office  at 
any  time  while  the  legislative  assembly  is  in 
session. 

"The  members  of  the  board  first  so  ap- 
pointed shall  meet  at  the  seat  of  government 
on  the  first  Tuesday  in  April,  1915,  and  shall 
organize  [401]  and  elect  one  of  their  mem- 
bers as  president  of  such  board  for  a  term 
of  one  year.  They  shall  also  elect  a  compe- 
tent man  as  secretary,  who  shall  receive  not 
to  exceed  $2,500  per  annum,  and  who  shall 
reside  during  his  term  of  office  in  the.  city  of 
Bismarck." 

The  bill  as  introduced  provided:  "The 
members  of  the  board  first  so  appointed  shall 
meet  at  the  seat  of  government  on  the  first 
Tuesday  in  July,  1916,  and  shall  organize 
and  elect  one  of  their  members  as  president. 
.  .  ^  This  was  amended  by  unanimous  con- 
sent by  the  house  of  representatives  when  the 
bill  was  placed  on  its  third  reading  and  final 
passage,  so  as  to  provide  for  the  first  meet- 


ing and  organization  of  the  board  to  take 
place  on  the  first  Tuesday  in  April,   1915. 

There  was  no  intent  on  the  part  of  the 
legislature,  however,  to  bring  the  education- 
al institutions  under  the  control  of  the  State 
Board  of  Kegents  prior  to  July  Ist,  1915, 
on  which  date,  imder  the  express  terms  of 
the  statute,  the  official  terms  of  the  members 
of  the  board  commenced.  And  in  order  to 
obviate  any  chance  for  a  misunderstanding 
on  this  point,  the  first  sentence  of  §  7  of  the 
bill  was  amended  at  the  same  time  the  amend- 
ment last  above  referred  to  was  made  by  in- 
serting tJierein  the  words  "July  1st,  1915," 
as  the  concluding  words  in  such  sentence  (see 
House  Journal,  p.  816),  thereby  clearly  and 
imquestionably  designating  July  Ist,  1915, 
as  the  date  when  the  educational  institutions 
of  the  state  were  to  come  under  the  control 
of  the  State  Board  of  Regents,  and  the  actual 
and  active  discharge  of  the  official  duties  of 
such  board  commence. 

The  manifest  purpose  of  providing  for  the 
organization  of  the  board  in  April,  1915,  was 
to  enable  the  board  to  become  familiar  with 
its  duties  and  consequently  perform  better 
service.  This  legislative  intent  was  further 
disclosed  in  the  last  section  of  the  act,  which 
declared  an  emergency  to  exist  "in  this,  that 
this  act  is  deemed  of  immediate  importance 
in  order  that  the  board  hereby  created  ma^ 
be  in  a  position  to  take  full  control  of  aud^ 
institutions  on  JtUy  1st,  a.  d.  1915.'* 

The  sole  object  of  statutory  construction 
ifl  to  arrive  at  and  ascertain  the  le;gialative 
intent.  When  that  intent  has  been  ascer- 
tained, there  is  no  room  for  further  inter- 
pretation. Can  there  be  any  question  as  to 
the  intent  of  the  legislature  with  respect  to 
the  manner  in  which  the  first  members,  and 
for  that  matter  the  succeeding  members,  of 
the  Board  of  Regents  should  be  appointed? 
Obviously  none.  It  is  difficult  to  understand 
how  language  could  have  been  more  specific 
and  to  the  point  than  [402]  that  which  the 
legislature  employed  in  the  section  quoted 
above.  It  will  be  noted  that  the  legislature 
carefully  prescribed  the  qualifications  of  the 
members  of  the  Board  of  Regents,  and  even 
designated  the  geographical  location  of  their 
places  of  residence. 

The  act  under  consideration  designated  a 
specific  time,  and  provided  a  specific  manner, 
in  which  the  members  of  the  Board  of  Ke- 
gents must  be  appointed.  It  is  a  well-settled 
principle  of  construction  that  when  a  statute 
or  a  constitutional  provision  directs  that  a 
thing  be  done  by  certain  persons  and  in  a 
certain  manner,  this  affirmative  cont-ains  a 
negative,  that  it  shall  not  be  done  by  other 
persons  or  in  another  manner.  As  was  said 
by  this  court  in  State  v.  Stark  County,  U 
N.  D.  368,  103  N.  W.  914:  "It  is  a  rule  ap- 
plicable alike  to  statutory  and  constitutional 
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law  that  when  ihe  law  directs  something  to 
be  done  in  a  given  manner  or  at  a  particular 
time  or  place,  then  there  is  an  implied  pro- 
hibition against  any  other  mode  or  time  or 
place  for  doing  the  act."  See  also  36  Cyc. 
1122;  Sutherland,  Stat.  Contr.  2d  ed.  §  630. 
The  power  of  the  governor  to  appoint  mem- 
bers of  the  Board  of  Regents  is,  by  the  very 
terms  of  the  act,  conditional,  and  may  be 
exercised  only  under  the  conditions  prescribed 
bv  the  act  itself. 

"On  general  principles,"  as  is  said  by  Wood- 
bury, J.  (Johnston  v.  Wilson,  2  N.  H.  206, 
9  Am.  Dec.  50),  "the  choice  of  a  person  to 
fill  an  office  constitutes  the  essence  of  his  ap- 
pointment." The  legislature  in  the  plainest 
possible  language  said  that  the  members  of 
the  Board  of  Regents  to  be  first  chosen  should 
be  chosen  in  the  manner  which  it  prescribed. 
Ar  we  have  already  seen,  this  provision  was 
deemed  of  sufficient  importance,  so  that  the 
bill  was  amended  on  two  different  occasions, 
once  by  the  house  of  representatives  and  once 
by  the  senate,  in  order  to  make  it  possiUe 
to  carry  it  into  effect.  The  amendment  dis- 
closed that  whatever  changes  were  proposed 
or  made,  or  whatever  differences  of  opinion 
may  have  existed,  none  existed  so  far  as 
this  particular  provision  was  concerned, 
and  the  legislative  intent  and  policy  as 
thus  declared  were  steadfastly  and  con- 
sistently adhered  to  from  the  introduction 
of  the  bill  until  its  final  passage.  And  so 
far  as  the  proceedings  of  the  legislative  as- 
sembly show,  not  a  single  member  was  out  of 
harmony  therewith.  When  the  date  was 
changed  from  February  2l8t,  to  February 
27th,  by  the  house  of  representatives  on  Feb- 
ruary 17th,  1915,  the  journal  shows  that 
there  were  ninety  votes  cast  in  the  affirma- 
tive, and  that  the  unanimous  [403]  consent 
was  given  to  the  proposed  amendment.  And 
the  records  show  that  not  a  single  vote  was 
ever  cast  in  the  negative,  in  either  house  at 
any  time  this  bill  was  moved  for  passage. 
It  is  interesting  to  note  in  this  connection 
that  Mr.  Bronson,  one  of  the  present  attor- 
neys for  the  relator,  and  then  a  member  of 
the  state  senate,  twice  cast  his  vote  in  favor 
of  the  measure,  including  the  amendments. 
(See  Senate  Journal,  pp.  746,  802.) 

It  is  conceded  that  the  respondents  in  this 
case  were  nominated  and  appointed  in  strict 
accordance  with  the  provisions  of  the  State 
Board  of  Regents  Act;  but  it  is  contended 
that  the  act  was  not  in  effect  at  the  time  the 
appointments  were  made,  and  that  it  was  be- 
yond the  constitutional  power  of  the  legis- 
lature to  authorize  and  provide  for  the  ap- 
pointment of  mem-bers  of  the  State  Board 
of  Regents  until  the  act  by  which  the  offices 
^ere  created  had  become  an  existing  and  oper- 
ative law.  These  contentions  of  the  relator 
are  !)ased  solely  on  the  proposition  that  the 


initiative  and  referendum  amendment  to  §  25 
of  the  Constitution,  by  necessary  implication, 
repealed,  in  whole  or  in  part,  §  67  of  the  Con- 
stitution, which  provides:  "No  act  of  the 
legislative  assembly  shall  take  effect  until 
July  1st,  after  the  close  of  the  session,  unless 
in  case  of  emergency  (which  shall  be  ex- 
pressed in  the  preamble  or  body  of  the  act) 
the  legislative  assembly  shall,  by  a  vote  of 
two  thirds  of  all  the  members  present  in  each 
house,  otherwise  direct.'' 

The  opinions  hertofore  written  by  other 
members  of  this  court  are  devoted  almost 
exclusively  to  a  discussion  of  the  question  of 
whether  the  emergency  clause  provided  for  by 
§  67  of  the  Constitution  was  impliedly  re- 
pealed by  the  initiative  and  referendum 
amendment  to  §  25  of  the  Constitution.  A 
careful  consideration  of  the  questions  in- 
volved leads  me  to  the  conclusion  that  this 
question,  while  interesting,  is  not  necessarily 
involved,  nor  is  it  necessarily  determinative 
of  the  validity  of  the  appointments  of  the 
respondents,  and  I  express  no  opinion  there- 
on. 

I  recognize  the  axiomatic  principle  of  the 
American  system  of  ^constitutional  law,  that 
the  courts  have  inherent  authority  to  deter- 
mine whether  statutes  transcend  the  limits 
imposed  by  the  Federal  and  state  Constitu- 
tions, and  that  where  a  statute  transgresses 
the  authority  vested  in  the  legislature  by  the 
Constitution,  it  is  not  only  the  right,  but  the 
duty  and  sworn  obligation,  of  the  judiciary 
to  declare  such  act  unconstitutional  and  void. 
While  judicial  authority  to  determine  the 
constitutionality  [404]  of  legislative  enact- 
ments has  become  a  fundamental  principle  of 
our  system  of  constitutional  law,  the  rules 
by  which  the  courts  must  be  guided  in  deter- 
mining such  question  are  equally  fundamen- 
tal. The  primary  duty  of  the  courts  is  to 
construe  statutes  with  reference  to  the  Con- 
stitution, and  it  is  only  when  the  Constitu- 
tion is  clearly  violated  by  a  provision  of  the 
statute  that  such  provision  may  be  declared 
unconstitutional.  Escambia  County  v.  Pilot 
Com'rs,  52  Fla.  107,  120  Am.  St.  Rep.  106, 
42  So.  607. 

It  is  true  the  legislature  in  performing  its 
duties  is  governed  by  and  subject  to  the  pro- 
visions of  the  Constitution,  and  may  not  do 
any  act  which  the  Constitution  forbids.  But 
it  is  equally  true  "that  all  governmental  sov- 
ereign power  is  vested  in  the  legislature,  ex- 
cept such  as  is  granted  to  the  other  depart- 
ments of  government,  or  expressly  withheld 
from  the  legislature  by  constitutional  restric- 
tions." State  V.  Boucher,  3  N.  D.  380,  21 
L.R.A.  530,  56  N.  W.  142. 

"While  it  is  a  truism  to  say  that  the  duty 
to  enforce  the  Constitution  is  paramount  and 
abiding,"  said  White,  Ch.  J.  (Wilson  v.  New, 
243    U.    S.    332,    37    S.    Ct.    208),    "it    i« 
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also  true  that  the  very  highest  of  judicial 
d/uties  is  to  give  effect  to  the  legislative  tinll, 
and  in  doing  so  to  sonipulously  abstain 
from  permittvng  subjects  ichich  are  exclu- 
sively within  the  field  of  legislative  dis- 
creation  to  influence  our  opinion  or  to  control 
judgment." 

For  it  is  a  fundamental  rule  of  constitu- 
tional law  that  every  presumption  is  in  favor 
of  the  constitutionality  of  a  statute  enacted 
by  a  legislature.  And  this  presumption  be- 
comes conclusive  unless  it  is  clearly  shown 
that  the  enactment  is  prohibited  by  the  state 
or  Federal  Constitution.  State  v.  Taylor,  33 
N.  D.  76,  156  N.  W.  564.  A  statute  is  not 
to  be  held  a  violation  of  the  fundamental 
charter  established  by  the  people  in  their 
Constitution,  unless  so  clearly  outside  the 
power  conferred  upon  the  legislature  as  to  be 
free  from  reasonable  doubt  in  that  regard. 
It  must  be  assumed  that  the  legislature  in- 
tended to  act  within  its  lawful  bounds,  and 
this  assumption  cannot  be  overthrown  unless 
the  statute  unmistakably  oversteps  these 
bounds  by  manifest  and  plain  terms.  Ac- 
cordingly, "it  has  been  declared  that  in  no 
doubtful  case  should  the  courts  pronounce 
legislation  to  be  contrary  to  the  Constitu- 
tion; that  to  doubt  the  constitutionality  of  a 
law  is  to  resolve  such  doubt  in  favor  of  its 
validity;  that  all  statutes  are  of  constitu- 
tional [405]  validity  unless  they  are  shown 
to  be  invalid;  and  that  the  courts  will  re- 
solve every  reasonable  doubt  in  favor  of  the 
validity  of  the  enactment."  6  R.  0.  L.  §  98, 
"Constitutional  Law."  For  it  must  be  re- 
membered that  the  members  of  the  legislature 
and  the  governor  are  also  required  to  take 
an  oath  to  support  the  Constitution,  and  it 
is  presumed  that  they  have  obeyed  this  oath, 
and  have  intended  to  comply  with  the  pro- 
visions of  the  Constitution.  6  R.  C.  L.  §  99. 
"Constitutional  Law."  And  it  has  been  said 
by  a  high  authority  that  "great  constitutional 
provisions  must  be  administered  with  cau- 
tion. Some  play  must  be  allowed  for  the 
joints  of  the  machine,  and  it  must  be  remem- 
bered that  legislatures  are  ultimate  guar- 
dians of  the  liberties  and  welfare  of  the  peo- 
ple in  quite  as  great  a  degree  as  the  courts." 
Missouri,  etc.  R.  Co.  v.  May,  194  U.  S.  267, 
48  U.  S.  (L.  ed.)  971,  24  S.  Ot.  638. 

In  the  case  at  bar  the  statute  under  con- 
sideration was  adopted  by  the  unanimous 
vote  of  all  members  of  both  branches  of  the 
legislature  who  were  present  and  participated 
in  the  proceedings  at  the  time  when  the  votes 
were  taken.  The  validity  of  the  act  or  any  of 
its  provisions  was  never  questioned.  It  is 
interesting  to  note  in  this  connection  that  at 
least  eight  of  the  members  of  the  house  of 
representatives  and  eight  of  the  senators  who 
voted  in  favor  of  the  Board  of  Regents  Act 
were  lawyers,  and  among  such  was  one  of  the 


eminent  counsel  for  the  relator  in  this  pro- 
ceeding. Certainly,  it  cannot  be  aBSoxaed 
that  any  of  these  members  voted  in  favor  of 
the  provision  with  a  desire  or  intent  either 
to  violate  or  to  evade  the  provisions  of  the 
Constitution. 

The  presumption  of  constitutionality  ap- 
plies with  unusual  force  when  the  object  of 
the  legislative  enactment  is  one  peculiarly 
within  legislative  control.  For  "the  legisla- 
ture is  given  a  large  discretion  in  reference 
to  the  means  it  may  employ  to  promote  the 
general  welfare.  It  is  for  the  legislature 
alone  to  judge  what  means  are  necessary  and 
appropriate  to  accomplish  an  end  which  the 
Constitution  makes  legitimate"  6  R.  O.  L. 
p.  155.  And  where  the  legislature  deals  with 
a  subject  peculiarly  within  its  sphere,  courts 
should  be  "cautious  about  pressing  the  broad 
words  of  constitutional  provisions  to  a  drily 
logical  extreme,"  and  judges  should  be  slow 
to  read  into  constitutional  provisions  "a  nolu- 
mus  mutare  as  against  the  lawmaking  pow- 
er." Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  66  U.  S.  (L.  ed.)  112,  114,  32  L..R.A. 
(N.S.)  1062,  31  S.  Ct.  186,  Ann.  Caa. 
1912A  487. 

[406]  The  question  of  whether  the  offices 
of  members  of  the  State  Board  of  Regents 
should  be  created  and  how  the  incumbents 
thereof  should  be  selected  was  concededly  a 
political  question,  the  determination  of  which 
rested  solely  with  the  legislature.  This  is 
not  a  case,  therefore,  where  the  legislature 
has  sought  to  infringe  upon  either  the  execu- 
tive or  judicial  departments,  or  legislate  upon 
a  matter  forbidden  by  the  Constitution.  On 
the  contrary  the  object  of  the  legislation  was 
one  resting  peculiarly  within  legislative  dis- 
cretion. The  legislature  declared  by  implica- 
tion that  the  best  interest  of  the  state 
demanded  that  the  various  educational  insti- 
tutions be  placed  under  the  control  of  one  joint 
board.  It  further  declared  that  in  its  judg- 
ment the  best  way  to  select  the  members  of 
such  board  was  through  nominations  by  the 
then  executive,  to  be  confirmed  by  the  then 
sitting  senate, — a  procedure  which  is  em- 
bodied in  the  Federal  Constitution  itself. 
These  were  purely  legislative  questions,  and 
this  court  cannot  say  that  the  legislative 
judgment  was  wrong.     Ibid. 

In  this  state  it  is  well  settled  that  even 
the  power  to  appoint  to  office  is  not  neces- 
sarily an  executive  fimction,  but  is  an  attri- 
bute of  sovereignty.  And  "all  governmental 
sovereign  power  is  vested  in  the  legislature 
except  such  as  is  granted  to  the  other  de- 
partments of-  the  government,  or  expressly 
withheld  from  the  legislature  by  constitution- 
al restrictions."  State  v.  Boucher,  3  N.  D. 
389,  21  L.R.A.  539,  66  N.  W.  142.  And  in 
absence  of  express  constitutional  restriction, 
an  office  created  by  the  legislature  is  wholly 
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under  legislative  control.  Sinclair  t.  Young, 
100  Va.  284,  40  S.  K  007;  State  v.  Bryan, 
60  Fla.  293,  39  So.  929.  And  the  legislative 
power  to  r^ralate  and  provide  the  manner 
of  making  original  appointments  to  such  office 
is  absolute  unless  restrained  by  some  consti- 
tutional provision.  People  v.  Osborne,  7  Colo. 
605,  4  Pac.  1074.  See  also  State  v.  Boucher, 
supra.  The  legislature  may  make  such  ap- 
pointment itself  or  confer  the  power  to  do 
so  upon  such  persons  or  bodies  as  it  in  its 
wisdom  sees  fit  to  designate.  Scholle  v.  State, 
90  Md.  729,  50  L.R.A.  411,  46  Atl.  326;  Cun- 
ningham V.  Sprinkle,  124  N.  C.  638,  33  S.  E. 
138;  Sinking  Fund  Com'rs  v.  George,  104 
Ky.  260,  84  Am.  St.  Bep.  454,  47  S.  W.  779. 
This  seems  to  be  tlie  universal  rule  under  a 
Constitution  like  ours,  where  the  executive  is 
not  given  general  appointing  power.  This 
principle  was  recognized  by  the  [407]  last 
legislative  assembly  and  the  present  chief 
executive  in  the  act  providing  for  insurance 
of  bank  deposits  (Senate  Bill  No.  217),  as  in 
this  act  the  legislature  provided  that  the  ap- 
pointive members  of  the  Guaranty  Fund  Com- 
mission, including  the  original  and  all 
suceeding  appointments,  "whether  to  fill  a 
vacancy  or  otherwise,  shall  be  made  by  the 
governor"  from  a  list  of  nine  men,  to  be  se- 
lected by  the  banks  directly  affected  by  the 
provisions  of  the  act,  said  hanks  to  be  mem- 
bers of  the  corporation  known  as  the  "North 
Dakota  Banker's  Association.*'  It  will  be 
noted  that  the  appointive  or  selective  power 
in  the  first  instance  is  exercised  by  the  bank- 
er's association,  and  the  governor  is  restricted 
to  a  selection  of  three  out  of  nine  men  desig- 
nated by  such  association. 

It  has  been  held  by  the  highest  court  in  the 
land  that  no  person  has  or  acquires  any  vest- 
ed interest  or  right  in  an  office  of  which  the 
legislative  department  may  not  deprive  him, 
unless  legislative  action  is  prohibited  by  ex- 
press constitutional  restriction.  Crenshaw  v. 
U.  S.  134  U.  S.  99,  33  U.  S.  (L.  ed.)  825,  10 
S.  Ct.  431;  Taylor  v.  Beckham,  178  U.  S. 
577,  44  U.  S,  (L.  ed.)  1200,  20  S.  Ct.  890, 
1009.  Nor  is  there  any  constitutional  restric- 
tion, state  or  Federal,  upon  the  legislativo 
power  to  enact  retrospective  legislation  with 
respect  to  any  matter  contained  in  §  2  of  the 
State  Board  of  Regents  Act.  Satterlee  v. 
Matthewson,  2  Pet.  380,  7  U.  S.  (L.  ed.)  468; 
Watson  V.  Mercer,  8  Pet  88,  8  U.  S.  (L.  ed.) 
876;  Cooley  (Cooley,  Const.  Lim.  6th  ed.  pp. 
331,  332)  says:  "When  an  office  is  created 
by  statute,  it  is  wholly  within  the  control  of 
the  legislature.  .  .  .  The  term,  the  mode 
of  appointment,  and  the  compensation  may 
be  altered  at  pleasure,  and  the  latter .  may 
be  even  taken  away  without  abolishing  the 
office." 

•  It  faiay  be  observed  tiiat   the  legislative 
power  over  appointment  to  statutory  offices 
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was  announced  by  this  court  more  than  twen- 
ty years  prior  to  the  adoption  of  the  initia- 
tive and  referendum  amendment  to  the  Con- 
stitution, and  the  legislative  records  fail  to 
disclose  even  a  proposed  change  in  the  fun- 
damental law  to  curtail  or  remove  this 
power. 

The  statute  under  consideration  was  com- 
plete so  far  as  legislative  action  was  con- 
cerned At  the  time  the  appointments  were 
confirmed  by  the  senate  and  the  commission 
issued  to  respondents,  every  act  required  by 
the  Constitution  to  be  performed  by  the  leg- 
islative assembly  and  by  the  governor  of  the 
state  in  the  enactment  of  laws  had  been  per- 
formed. [408]  There  was  no  way  in  which 
the  governor  or  the  legislature  could  destroy 
the  piece  of  legislation  which  they  had  creat- 
ed, except  by  another  enactment  repealing  the 
former  act.  And  the  only  way  in  which  it 
could  be  destroyed  or  its  effectiveness  retard- 
ed under  the  referendum  provision  of  the 
Constitution  was  by  affirmative  action  by  the 
people.  If  no  such  action  was  taken,  the  act 
concededly  would,  and  did,  become  fully  ef- 
fective and  operative  for  all  purposes  on  and 
after  July  Ist. 

If  the  contentions  of  the  attorney  general 
are  correct,  the  legislature  has  been  shorn  of 
power  to  designate  a  particular  mode  of  ap- 
pointment of  a  statutory  officer  in  an  act 
creating  an  office,  imless  the  act  of  appoint- 
ment is  delayed  until  after  July  1st;  or  the 
law  is  one  for  the  immediate  preservation  of 
public  peace,  health,  and  safety,  and  a  sec- 
tion so  stating  is  contained  in  the  law  and 
adopted  by  a  two-thirds  vote  of  all  members 
elected  to  each  house,  on  a  separate  roll  call. 

It  is  suggested  that  the  situation  present- 
ed in  this  case  may  be  obviated  by  the  enact- 
ment of  a  general  law  giving  the  executive 
larger  powers  with  respect  to  making  ap- 
pointments. This  suggestion,  however,  im- 
plies a  limitation  upon  the  legislative  power 
with  respect  to  statutory  offices  heretofore 
unknown  in  this  s^ate.  And  it  also  presents 
the  anomalous  proposition  tliat  one  legisla- 
ture may  by  a  general  law  in  a  degree  bind  a 
succeeding  legislature  with  respect  to  a  mat- 
ter peculiarly  within  legislative  control.  It 
is  doubtless  proper  for  one  legislature  to 
adopt  a  general  law  to  serve  as  a  rule  to  be 
applied  with  respect  to  appointments  to  stat- 
utory offices  in  cases  where  no  contrary  ex- 
pression is  made  by  a  succeeding  legislature. 
This  is  to  prevent  chaos  and  uncertainty  in 
the  event  the  legislature  which  creates  the 
office  provides  no  mode  of  appointment.  But 
it  is,  to  say  the  least,  a  novel  suggestion  that 
one  legislature  may  by  general  law  provide 
for  a  mode  of  filling  a  statutory  office  which 
a  succeeding  legislature  might  create  and 
which  it,  in  absence  of  such  general  law, 
would  be  powerless  to  fill  in  the  manner  pro- 
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posed  by  such  general  law,  because  of  lack 
of  authority  to  direct  it  to  be  done  in  that 
particular  manner  or  at  that  particular  time. 

Even  according  to  the  attorney  general's 
contention,  however,  the  legislature  could 
have  provided  that  the  appointments  here  in- 
volved be  made  in  the  manner  designated  in 
the  act  at  any  time  after  July  Ist;  or  the 
governor  could,  under  the  terms  of  the  act  as 
it  stands,  have  called  [409]  a  special  session 
of  the  legislature  after  July  1st,  and  sub- 
mitted such  appointments  to  the  senate  at 
that  time,  and  if  then  confirmed  the  appoint- 
ments so  made  would  have  been  entirely  valid. 
The  sole  complaint  in  that  they  were  not 
made  in  a  certain  manner,  or  at  a  certain 
time.  It  is  conceded  that  they  could  have 
been  properly  made  in  the  manner  in  which 
they  were  made  after  July  1st;  or  that  they 
could  have  been  made  at  the  time  they  were 
made  if  a  different  mode  had  been  chosen. 
Can  it  be  that  the  people  intended  to  bring 
about  such  results  by  their  adoption  of  the 
initiative  and  referendum  amendment  to  the 
Constitution?  I  think  not.  And  the  legis- 
lative records  furnish  the  most  persuasive  evi- 
dence that  the  framers  of  the  initiative  and 
referendum  amendment  had  no  such  intent. 
These  records  show  that  upon  every  roll  call 
taken  upon  the  Board  of  Regents  Act  every 
member  present  in  both  houses  voted  in  the 
affirmative.  The  records  further  show  that  a 
majority  of  the  senators  who  voted  for  the 
act  were  members  of  the  state  senate  during 
the  1913  session  of  the  legislature,  and  voted 
upon  the  concurrent  resolution  providing  for 
the  initiative  and  referendum  amendment. 

If  a  construction  would  lead  to  an  unrea- 
sonable result  it  is  to  be  avoided  if  possible, 
for  "a  bad  result  suggests  a  wrong  construc- 
tion,*' People  V.  Feitner,  168  N.  Y.  360, '366, 
61  N.  E.  280.  "In  the  construction  of  all 
laws  we  look  to  the  old  law,  the  mischief  and 
the  remedy  .  .  ,  no  just  rule  of  inter- 
pretation requires  the  court  to  go  further,  by 
applying  the  remedy  to  a  case  not  within  the 
mischief,  unless  the  irorda^  of  the  law  are  too 
imperative  to  admit  of  construction"  4  Entf. 
U.  S.  Sup.  Ct.  Rep.  49. 

'  It  is  the  duty  of  the  court  to  interpret,  not 
to  make,  laws.  Legislative  enactments  must 
be  sustained  and  enforced  unless  they  clearly 
contravene  the  provisions  of  the  Constitution. 
While  the  question  has  not  been  argued,  it 
seems  to  me  there  is  some  doubt  if  the  court 
could  eliminate  the  provisions  assailed  and 
sustain  the  remainder  of  the  act.  It  is  true 
that  a  statute  may  be  constitutional  in  one 
part  and  unconstitutional  in  another  part, 
and  that  if  the  invalid  part  is  severable  from 
the  rest,  the  portion  which  is  constitutional 
may  stand,  while  that  which  is  unconstitu- 
tional is  striken  out  and  rejected:  and  if 
after    eliminating   the   invalid   portions,    the 


remaining  proviBionB  are  sufficient  to  be  oper- 
ative and  accomplish  the  proper  purposes,  it 
does  not  necessarily  [410]  follow  that  the 
whole  act  is  void.  This  rule  is  nevertheless 
subject  to  the  fundamental  principle  that  the 
courts  cannot  constitute  themselves  into  a 
lawmaking  body.  And  the  question  as  to 
whether  the  portions  of  a  statute  which  are 
constitutional  shall  be  upheld  while  other  di- 
visible portions  are  eliminated  as  unconsti- 
tutional is  primarily  one  of  intention.  And 
the  constitutional  provisions  cannot  be  held 
valid  if  it  appears  that  they  would  not  have 
been  adopted  without  Uie  other  parts.  6  R. 
C.  L.  124.  As  said  by  this  court  in  McDer- 
mont  v.  Dinnie,  6  N.  D.  278,  69  N.  W.  294: 
"If  the  different  portions  of  the  statute  are 
so  interwoven  and  interdependent  that  the 
rejected  portions  furnish  to  an  -appreciable 
extent  the  consideration  or  inducement  for 
the  passage  of  the  act,  then  the  entire  enact- 
ment must  be  rejected."  The  United  States 
Supreme  Court  in  discussing  a  similar  prop- 
osition in  Poindexter  v.  Greenhow,  114  U.  S. 
270,  29  U.  S.  (L.  ed.)  185,  6  S.  Ct.  903,  962, 
said:  ''It  is  undoubtedly  true  that  there 
may  be  cases  where  one  part  of  a  statnte  may 
be  enforced  as  constitutional,  and  another  be 
declared  inoperative  and  void  because  uncon- 
stitutional; but  these  are  cases  where  the 
.  .  .  court  is  able  to  see  and  to  declare 
that  the  intention  of  the  legislature  was  that 
the  part  pronounced  valid  should  be  enforce- 
able, even  though  the  other  part  should  fail. 
To  hold  othervnse  would  he  to  substitute  for 
the  law  intended  by  the  legislature  one  they 
may  never  have  been  willing  by  itself  to  en- 
act.'* 

The  primary  object  in  the  construction  of 
all  statutory  and  constitutional  provisions  is 
to  ascertain  and  carry  into  effect  the  real 
purpose  for  which  they  were  adopted.  The 
sole  purpose  of  §  67  of  the  Constitution  was 
to  secure  a  sufficient  interval  between  the 
date  of  the  passage  of  an  act  and  its  going 
into  effect  to  enable  the  public  to  become  ac- 
quainted with  its  terms  and  conform  there- 
to (State  V.  Trewhitt,  113  Tenn.  661,  82  S. 
W.  483),  with  the  power  reserved  in  and 
granted  to  the  legislature  to  put  an  act  into 
immediate  effect  by  a  two-thirds  vote  of  all 
members  present  where  an  emergency  exists. 

This  section  merely  fixed  a  date  when  a  leg- 
islative enactment  takes  effect  in  the  absence 
of  a  legislative  declaration  H'jAng  some  other 
date.  There  is  nothing  in  $  67  of  the  Consti- 
tution, however,  to  prevent  the  legislature 
from  fixing  a  date  subsequent  to  July  Ist  for 
the  act  to  become  operative.  The  legislature 
might  make  the  act  become  operative  at  a 
considerable  later  date,  or  make  the  date  of 
its  becoming  operative  [^11]  depend  upon  a 
contingency.  McPherson  v.  State,  1^  Ind. 
60,  31  L.R.A.N.S.  188,  90  N.  E.  610 
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Gardiner  Water  Diet.  08  Me.  82,  56  Atl.  201; 
Phcenix  Ins.  Co.  t.  Welch,  29  Kan.  672;  6 
R.  C.  Lr.  167;  36  Cyc.  1201.  And  the  legis- 
lature^ unless-  prohibited  by  the  Constitution, 
may  direct  that  different  parts  of  the  same 
statute  Bhall  go  into  effect  at  different  times. 
People  ▼.  Osborne,  7  Colo.  605,  4  Pac.  1074; 
State  V.  Stuht,  62  Neb.  209,  71  N.  W.  941; 
36  Cyc.  1201. 

The  referendum  provision  in  the  amend- 
ment  to  §  25  of  the  Constitution  was  merely 
intended  to  reserve  to  the  people  the  power 
to  refer  and  reject  laws  enacted  by  the  legis- 
lature. 

This  power  is  reserved  for  the  people  it- 
self in  its  sovereign  capacity  for  the  purpose 
stated,  and  must  be  invoked  in  the  manner 
and  within  the  time  prescribed  by  the  consti- 
tutional provisions  reserving  the  power.  It 
was  not  intended  to  take  away  any  power 
theretofore  vested  in  the  legislature  and  place 
the  same  elsewhere. 

It  has  been  held  that  unless  the  referendum 
power  is  invoked  within  the  time  prescribed 
in  the  Constitution,  "the  right  to  have  the 
same  referred  to  the  people  for  judgment"  is 
lost,  and  it  is  then  "too  late  thereafter  to  at- 
tack the  emergency  character  of  that  act, 
either  as  to  the  vote  thereon,  or  otherwise." 
Miami  County  t.  Dayton,  92  Ohio  St.  215, 
110  N.  E.  728.      * 

In  the  case  at  bar  the  referendum  power 
was  not  invoked,  and  the  purpose  for  which 
such  power  was  reserved  is  not  involved. 

Section  25  of  the  Constitution  relates  to 
legislative  functions  only.  The  same  is  true 
of  the  initiative  and  referendum  amendment 
thereto.  The  amendment  does  not  purport 
to  reserve  the  power  of  initiative  and  referen- 
dum to  any  acts  of  the  legislative  assembly 
except  such  as  are  legislative  in  character. 
No  one  would  contend  for  instance  that  an 
impeachment  resolution  adopted  by  the  house 
of  representatives,  or  a  concurrent  resolution 
for  a  legislative  investigation  adopted  by 
both  the  house  and  the  senate,  or  any  act  of 
that  nature,  would  be  subject  to  referendum. 
''Legislation  as  here  contemplated/'  said 
£akin»  J.,  speaking  for  the  supreme  court  of 
Oregon  (Long  v.  Portland,  53  Ore.  92,  98 
Pac.  149,  1112),  "must  be  considered  in  the 
sense  of  general  laws,  namely,  rules  of  civil 
conduct  prescribed  by  the  lawmaking  power 
and  of  general  application.  By  Opinion  of 
Justices,  66  N.  H.  629,  33  [412]  Atl.  1076, 
the  law  is  said  to  be  a  rule, — ^not  a  tranHen4, 
sudden  order  to  and  concerning  a  particular 
person,  but  something  permanent,  •  uniform, 
and  universal." 

While  it  is  true  that  in  this  state  the  leg- 
islature has  power  not  only  to  create  statu- 
tory offices  and  prescribe  the  mode  of  appoint- 
ment of  incumbents  thereof,  but  also  to  ap- 
point such  officers,  it  does  not  follow  that 


the  latter  function  is  necessarily  legislative 
in  character,  or  must  be  exercised  by  formal 
legislative  enactment.  And  it  has  been  held 
that  the  appointment  to  office  by  a  legislative 
body  is  not  a  legislative  act  to  which  the  veto 
power  of  the  chief  executive  extends.  Erwin 
V.  Jersey  City,  60  N.  J.  L.  141,  64  Am.  St. 
Rep.  684,  37  Atl.  732.  See  also  Ogden  City 
V.  Bear  Lake,  etc.  Waterworks,  etc.  Co.  28 
Utah  25,  76  Pac.  1069;  Brazell  v.  Zeigler,  26 
Okla.  826,  110  Pac.  1062;  Globe  v.  WilUs,  16 
Ariz.  378,  146  Pac.  644. 

The  power  to  appoint  is  impressed  with 
characteristics  of  an  executive  rather  than 
that  of  a  legislative  nature.  The  power  exists 
in  the  legislature,  not  necessarily  because  the 
act  is  legislative  in  character,  but  because 
the  legislature  posssess  all  governmental  sov- 
ereign power  except  such  as  is  granted  to  the 
other  departments  of  the  government,  or  ex- 
pressly withheld  from  it  by  constitutional  re- 
strictions. As  was  well  said  by  the  supreme 
court  of  Wyoming :  "The  power  of  the  execu- 
tive and  judicial  departments  is  a  grant,  not 
a  limitation,  while  the  powers  of  the  legis- 
lative department  are  absolute  except  as  re- 
stricted and  limited  by  the  Constitution 
which  the  people  have  adopted.  .  .  .  This 
is  elementary,  and  too  familiar  to  need  ela- 
boration, that,  while  the  judiciary  and  the 
executive  have  only  enumerated  powers,  the 
sway  of  the  legislative  department  is  su- 
preme, except  as  controlled  by  the  limita- 
tions imposed  by  the  organic  law."  State  v. 
Henderson,  4  Wyo.  536,  22  L.R.A.  761,  35 
Pac.  520. 

The  principle  was  also  clearly  stated  by 
this  court  in  State  v.  Boucher,  3  N.  D.  389, 
396,  21  L.RJ^..  639,  56  N.  W.  142,  where  Mr. 
Chief  Justice  Wallin,  speaking  for  the  court, 
said:  "Just  at  this  point  it  may  naturally 
be  asked,  since  the  power  of  the  governor  to 
appoint  to  office  extends  only  to  cases  of 
vacancies  not  otherwise  provided  for,  and 
since  there  is  no  express  grant  of  appointing 
power  in  the  Constitution  to  any  other  func- 
tionary or  department  of  government,  where 
does  the  power  of  appointment  of  officers  and 
their  successors  in  [413]  office  rest?  The 
power  to  appoint  to  office  is  an  attribute  of 
sovereignty.  All  attributes  of  sovereignty 
essential  to  the  administration  of  govern- 
ment must  be  vested  in  the  several  depart- 
ments of  government  by  the  people;  other- 
wise the  government  founded  by  the  people 
would  not  constitute  a  full  grant  of  govern- 
mental power.  Such  government  would,  to 
that  extent,  be  defective,  for  the  reason  that 
the  people  themselves,  in  their  collective  ca- 
pacity, exercise  no  governmental  functions. 
Now,  we  have  seen  that  the  power  to  appoint 
to  the  offices  in  question  is  not  vested  by 
the  Constitution  in  the  governor.  Neither 
is  any  appointing  power  vested  in  the  judicial 
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department,  except  to  appoint  certain  court 
officials.  Unless,  therefore,  this  power  re- 
sides in  the  legislature,  it  is  lodged  in  no 
part  of  the  government.  As  to  this  it  will 
suffice  to  say  that  M  governmental  sovereign 
power  is  vested  in  the  legislature,  except  such 
as  is  granted  to  the  other  departments  of  the 
govemmentt  or  expressly  withheld  from  the 
legislature  "by  constitutiomcl  restrictions*' 

I  agree  that  a  legislative  enactment  does 
not  become  effective  as  a  rule  of  conduct  imtil 
it  has  become  a  valid  and  existing  law.  But 
I  do  not  agree  that  the  legislature  is  power- 
less to  incorporate  in  a  legislative  enactment 
provisions  incident  to  the  subject-matter  of 
the  legislation  and  require  action  to  be  taken 
under  such  provisions  even  before  the  act 
becomes  operative  as  a  law.  For  instance, 
where  a  statute  by  its  terms  is  to  become 
operative  upon  the  happening  of  a  con- 
tingency, such  as  the  approval  by  a  vote  of 
the  people,  it  frequently  happens  that  the 
legislature  in  the  very  terms  of  the  act  pre- 
scribes the  acts  to  be  done,  and  it  has  been 
held  that  the  provisions  in  such  act  will 
control  where  they  conflict  with  other  general 
statutes  applicable  to  the  same  subject- 
matter.  People  V.  La  Salle  Street  Trust,  etc. 
Bank,  269  111.  518,  110  N.  E.  38.  It  is  true 
such  acts  are,  in  a  measure,  part  of  the 
process  of  legislation,  but  it  is  equally  true 
that  such  proceedings  rest  in  legislative  dis- 
cretion. So  it  is  with  the  procedure  outlined 
in  the  State  Board  of  Regents  Act  for  the 
appointment  of  the  first  members  of  the 
board.  The  legislature  had  power  to  make 
such  appointment  itself  or  to  designate  some 
other  mode  in  which  it  could  be  made.  Pos- 
sessed of  this  power,  it  declared  in  plain 
and  unmistakable  language — that  it  desired 
to  have  the  appointments  of  the  first  mem- 
bers of  the  board  made  prospectively  by  the 
then  governor  and  confirmed  [414]  by  the 
then  sitting  senate  for  the  official  terms  ap- 
pointed by  the  act,  to  commence  on  July  1st, 
1915. 

It  has  frequently  been  held  by  eminent 
courts  that  a  prospective  appointment  to  a 
new,  or  to  fill  a  vacancy  certain  to  occur  in 
an  existing,  public  office,  made  by  a  body 
which  as  then  constituted  is  empowered  to 
make  such  original  appointment  at  the  time 
the  office  comes  into  existence  or  to  fill  the 
vacancy  when  it  arises,  is,  in  absence  of  ex- 
press law  forbidding  it,  a  valid  appointment, 
vesting  title  in  the  appointee.  State  v.  Van 
Buskirk,  40  N.  J.  L.  463;  People  v.  Bland- 
ing,  63  Cal.  333 ;  State  v.  OXeary,  64  Minn. 
207,  66  N.  W.  264;  Oberhaus  v.  State,  173 
Ala.  483,  55  So.  898.  See  also  29  Gyc.  1373; 
Mechem,  Pub.  Off.  §  133;  Stuhr  v.  Hoboken, 
47  N.  J.  L.  147;  Throop,  Pub.  Off.  §  93;  23 
Am.  k  Eng.  £nc.  of  Law  (2  ed.)  347.  In 
discussing    this    proposition   in  Oberhaus  v. 


State,  supra,  the  supreme  court  ol  Alatejna 
said:  "We  have  carefully  examined  the  au- 
thorities on  this  proposition,  and,  aa  there 
is  no  material  conflict  among  them,  it  is  not 
necessary  to  here  reproduce  their  language 
or  reasoning.  They  clearly  settle  the  law  to 
the  effect  that  the  appointing  power  cannot 
forestall  the  rights  and  prerogatives  of  its 
own  successor  by  appointing  successors  to 
officers  whose  official  terms  expire  contempo- 
raneously with  or  after  the  expiration  of  the 
term  of  the  appointing  power;  hut  where,  hy 
law  or  personal  action,  the  office  to  he  filled 
hy  appointment  must  become  vacant  by  the 
expiration  of  the  incumibent^s  term  or  by  his 
ioithdrawal  during  the  term  of  the  appoint- 
ing  power,  a  prospective  appointment  thereto, 
if  not  forbidden  by  law,  may  he  made  at  a 
convenient  season  before  the  actual  expira- 
tion.'* 

The  American  and  English  Encyclopedia  of 
Law  (23  Am.  &  Eng.  Enc  of  Law  (2d  ed.) 
347)  states  the  rule  as  follows:  "It  is  a 
common  practice  and  undoubtedly  proper  for 
the  appointing  power,  when  the  neeessity  for 
the  exercise  of  the  power  is  ascertained,  to 
make  appointments  prior  in  time  to  that  at 
which  the  term  of  office  of  the  appointee  is  to 
begin,  tchere  the  appointing  power  of  the 
officer  or  body  making  the  'appointment  will 
continue  until  the  term  of  the  appointee  is  to 
begin.  Where,  however,  the  appointing  power 
of  the  officer  or  body  nuiking  the  appointment 
will  expire  before  the  term  of  office  of  its  ap- 
pointee will  begin,  and  vest  in  its  successors, 
it  cannot  forestall  the  [415]  right  and  pre- 
rogative of  its  successors  by  making  appoint- 
ments to  such  offi<^e." 

The  reason  for  the  rule  which  forbids  a 
prospective  appointment  obviously  does  not 
exist  in  this  case.  And  it  is  a  maxim  of 
our  jurisprudence  that  "when  the  reason  of  a 
rule  ceases,  so  should  the  rule  itself."  Comp. 
Laws  1913,  §  7244. 

That  an  officer  may  be  lawfully  nominated 
and  elected  to  an  office  not  in  existence  at 
the  time  of  such  nomination  or  election  was 
recognized  in  this  state  in  the  acts  creating 
the  ninth  and  tenth  judicial  districts;  which 
acts  provided  that  such  districts  should  not 
come  into  existence  until  the  election  and 
qualification  of  the  judges  thereof,  such 
judges  to  be  chosen  at  the  general  election 
held  in  November,  1908  (see  Laws  1907, 
chaps.  161,  162).  And  this  principle  as  em- 
braced in  these  laws  received  at  least  thd 
tacit  approval  of  this  court  in  State  v. 
Burr,  16  N.  D.  581,  113  N.  W.  705.  Under 
these  laws  judicial  candidates  were  nomi- 
nated at  the  primaries  held  in  June,  1908, 
and  judicial  candidates  were  voted  upon  at 
the  general  election  held  in  November,  1908, 
for,  and  elected  to,  judicial  offices  which  were 
not  then  in  existence.     The  right  to  make 
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prospective  appointments  has  frequently  been 
recognized  in  this  state,  and  was  eren  recog- 
nized by  the  presetit  diief  executive  and  the 
members  of  the  present  state  senate,  ior  on 
March  2d,  1917,  Governor  Frazier  nominated 
and  the  senate  confirmed  appointments  for 
the  offices  of  members  of  the  state  board  of 
control,  each  appointments  to  become  effect- 
ive and  the  terms  of  office  to  commence 
on  June  18th,  1917,  and  July  Ist,  1917,  re- 
spectively. In  fact  the  Board  of  Regents 
Act  provides  that  all  regular  appointments 
of  members  of  the  board  must  be  made  and 
confirmed  during  the  session  of  the  legislature 
preceding  the  commencement  of  the  terms  of 
the  respective  members. 

In  the  case  of  State  v.  Winnett,  78  Neb. 
379,  10  L.R.A.(]Sr.S.)    157,  110  N.   VV    1113, 
15   Ann.    Cas.    781,    the    supreme    court    of 
Nebraska  held  that  where  an  office  is  created 
by  a  constitutional  amendment,  the   legisla- 
ture may  properly  permit  the  people  to  elect 
an  incumbent  to  fill  such  office  at  the  same 
election  at  which  the  constitutional  amend- 
ment is  sulmiitted  for  adoption  or  rejection. 
In  discussing  the  question   the  court   said: 
"It  will  be  conceded  that,  where  there  is  no 
office,  there  can  be  no  officer.     Constitutions 
and  amendments  thereto  [416]   are   created 
by  the  vote  of  the  people,  and  not  by  a  can- 
vass of  that  vote,  nor  by  the  official  declara- 
tion of  the  result.     If  this  amendment  was 
adopted,   it  was  when    a    majority    of    the 
electors  had  voted  in  its  favor,   and,  when 
that  occurred,  it  became  a  part  of  the  Con- 
stitution, and  the  office  of  state  railway  com- 
missioners existed.     By  the  same  act  of  the 
people  that  made  the  amendment  a  part  of 
the  fundamental  law,  and  created  the  office, 
these  respondents  were  elected   to  fill   that 
office.     Both  matters  might  properly  he  suh' 
mitted  to  the  electors  at  the  same  election. 
This  is  in   <icoord  with  universal   precedent 
hoth  in  this  and  in  other  states.    The  prac- 
tice was  introduced  into  this  state  by  the  6th 
section  of  the  enabling  act."     Comp.   Stat. 
1903,  f  114.    Relator's  counsel,  however,  con- 
tend that  the  principle  announced  by  the  Ne- 
braska supreme  court  is  based  largely  upon 
the  practice  introduced  by  the  Enabling  Act 
of  that  state,  and  consequently  that  this  case 
is  not  applicable  or  of  any  value  as  authority 
in  this  state.     An  examination  of  the   6th 
section  of  the  Enabling  Act  of  Nebraska  dis- 
closes that  Congress  expressly  granted  power 
to  the    Nebraska    constitutional    convention 
to  submit  the  question  of  the  adoption  of  the 
Constitution  and  the  election  of  state  officers 
at  the  same  election. 

It  is  true  no  such  pro>vision  is  contained 
in  the  Enabling  Act  of  this  state.  The  En- 
abling Act  under  whieh  the  North  Dakota 
constitutional  convention  acted  merely  pro- 
vided   ''that   the   constitutional    conventions 


may,  by  ordinance,  provide  for  the  election 
of  officers  for  full  state  governments,  includ- 
ing members  of  the  legislatures  and  repre- 
sentatives in  the  51st  Congress."  Enabling 
Act,  §  24. 

But  the  North  Dakota  constitutional  con- 
vention, even  though  no  express  authority 
was  granted  to  it  to  do  so,  nevertheless  pro- 
vided that  state  officers,  members  of  the  legis- 
lature, and  even  clerks  of  the  district  courts 
in  the  various  counties  in  the  state  be  chosen 
at  the  same  election  at  which  the  Constitution 
was  submitted  for  approval  or  rejection. 
Schedule  §  12.  "Congress  had  no  knowledge 
that  any  candidates  for  office  would  be  voted 
for  at  the  same  election,''  at  which  the  Con- 
stitution was  submitted  for  ratification. 
There  was  as  a  matter  of  fact  two  separate 
elections,  although  both  were  held  at  the 
same  time  and  utilized  the  same  election 
machinery.  One  election  was  held  to  deter- 
mine whether  the  proposed  Constitution 
should  be  adopted  or  rejected;  the  other  to 
select  officers.  The  two  elections  were  as  dis- 
tinct as  if  they  [417]  had  been  held  upon  two 
separate  dates.  The  votes  cast  for  officers 
could  not  be  taken  into  consideration  in  de- 
termining whether  the  Constitution  or  articles 
submitted  separately  had  received  a  majority 
of  the  votes  cast  at  the  election.  State  v. 
Barnes,  3  N.  D.  319,  56  N.  W.  883. 

The  proposed  Constitution  could  not  have 
become  effective  for  any  purpose  unless  it 
had  received  the  approval  of  the  people.  It 
was  merely  a  proposed  law  at  the  time  it 
was  submitted,  and  the  election  of  officers 
would,  of  course,  have  been  an  absolute  nul- 
lity if  the  Constitution  had  been  rejected. 
The  constitutional  conventi<m  was  acting  un- 
der, and  called  into  being  by,  the  Enabling 
Act.  It  was  acting  under  a  grant  of  powers. 
Wells  V.  Bain,  75  Pa.  St.  39,  15  Am.  Rep. 
503.  The  respondents  were  appointed  under 
the  terms  of  a  legislative  enactment  which 
was  complete  so  far  as  the  legislature  and 
governor  were  concerned.  No  further  affirma- 
tive act  on  the  part  of  anyone  was  required. 
The  provision  under  which  respondents  were 
appointed  was  enacted  by  a  body  whose  pow- 
ers were  not  dependent  upon  a  grant,  but 
whose  powers  were  supreme  and  absolute, 
except  as  expressly  withheld  by  constitutional 
restrictions. 

I  have  carefully  read  and  considered  every 
case  cited  by  relator's  counsel.  It  .would 
serve  no  good  purpose  to  discuss  them  and 
would  unduly  lengthen  this  opinion  to  do  so. 
No  case  cited  presents  a  situation  similar  to 
that  presented  in  this  case.  Thus,  Com.  v. 
Fowler,  10  Mass.  290,  presented  a  situation 
"where  the  legislature  had  created  a  new 
county  and  in  the  act  had  provided  that  it 
should  not  take  effect  until  a  future  date 
mentioned."    And  the  question  presented  was 
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whether  the  governor  had  authority  to  make 
an  appointment  prior  to  the  time  that  the 
legislature  had  said  that  the  statute  should 
become  operative,  and  by  implication  author- 
ized the  appointment  to  be  made.  The  same 
situation  existed  in  the  case  of  Opinion  of 
Justices,  3  Gray  (Mass.)  606,  and  in  State 
V.  Kuhns,  4  Boyce  (Del.)  416,  89  Atl.  1.  The 
same  or  an  analogous  state  of  facts  was  in- 
volved in  practically  every  case  cited.  Re- 
gardless of  the  soundness  of  these  decisions, 
they  are  readily  distinguishable  from  the 
situation  presented  in  the  case  at  bar. 

Relator  concedes  that  appointments  could 
have  been  properly  made  at  the  time  they 
were  made  provided  the  legislature  had  adopt- 
ed a  different  mode  of  appointment;  for  in- 
stance, made  the  appointments  itself  [418] 
in  the  body  of  the  act;  or  that  the  appoint- 
ments could  have  been  legally  made  in  the 
manner  designated  in  the  act,  providing  the 
appointment  had  been  made  by  the  governor, 
and  confirmed  by  the  senate  at  a  later  date; 
that  is,  after  July  Ist,  1915. 

As  already  stated,  relator's  entire  argument 
in  this  case  is  predicated  on  the  assumption 
that  the  State  Board  of  Regents  Act  did  not 
become  operative  until  July  1st,  1916,  and 
that  the  offices  of  the  members  of  the  State 
Board  of  Regents  would  not  come  into  exist- 
ence until  that  day. 

If  this  is  true  the  offices  of  members  of 
the  State  Board  of  Regents  would  become 
vacant  or  imoccupied  on  and  after  July  1st, 
1915,  and  would  so  remain  until  incumbents 
were  selected  to  occupy  them.  The  governor 
could  have  called  a  special  session  of  the 
legislature  in  July,  1915,  and  submitted  the 
nominations  of  the  respondents  to  the  senate 
for  confirmation,  and  the  nominations  so  made 
and  confirmed  would  have  been  entirely  valid. 
Consequently,  the  appointments  made  in 
March,  1915,  were  made  by  the  person  and 
confirmed  by  the  body  which  would  be  en- 
titled to  make  such  nominations  and  confirm 
such  appointments  in  July,  1915,  and  the 
basic  reasons  upon  which  prospective  appoint- 
ments are  justified  clearly  exist.  For  it  has 
been  said  that  the  prime  reason  for  permit- 
ting prospective  appointments  to  fill  an  antici- 
pated vacancy  in  a  public  office  to  be  made 
by  a  person  or  body  which  as  then  constituted 
is  empowered  to  fill  the  vacancy  when  it 
arises  is  based  on  ''the  supposition  that  there 
will  be  no  change  of  person,  and,  consequent- 
ly, of  will,  on  the  part  of  the  appointing 
power  between  the  date  of  the  exercise  of 
that  power  by  anticipation  and  that  of  the 
necessity  for  the  exercise  of  such  power  by 
the  vacancy  of  the  office."  Mechem,  Pub.  Off. 
§  133.  In  this  oaat  the  respondents  were  up- 
painted  in  March,  1915,  hy  the  person,  and 
their  appointments  confirmed  by  the  body, 
which  as   then  constituted  would  have  had 


the  power  to  fill  any  vacancy  whid^  might 
have  eaeisted  in  such  office^  on  July,  1915. 

If  it  is  true,  as  argued  by  the  attorney 
general,  that  the  referendum  power  reserved 
in  the  people  by  the  Constitution  shears  the 
legislature  of  all  power  to  require  perform- 
ance of  any  act,  regardless  of  its  t^porary 
or  prospective  nature,  until  a  legislative 
enactment  has  received  the  passive  approval 
of  the  people  by  the  failure  to  file  referendum 
petitions;  then  (assuming  that  the  refer- 
endum power  was  intended  to  [419]  apply 
to,  and  might  be  invoked  upon,  a  provision 
relative  to  appointment  of  statutory  officers 
as  a  separate  item),  it  must  follow  as  a 
corollary  to  the  proposition  stated  and  as- 
sumed that  such  approval  when  given  operates 
as  an  approval  of  all  the  provisions  of  tiie 
act.  For  it  must  be  remembered  that  the 
referendum  may  be  invoked  as  to  any  "item 
or  part"  of  any  act.  Consequently  if  the 
people  had  been  dissatisfied  with  the  pro- 
vision relative  to  the  appointment  of  the  mem- 
bers of  the  State  Board  of  Regents  (assuming 
this  provision  to  be  subject  to  referendum  as 
a  separate  item),  they  could  have  referred 
this  provision  and  left  the  remainder  of  the 
act  in  force.  By  their  failure  to  express  dis- 
approval of  this  provision  (if  relator's  argu- 
ment is  sound),  the  people  must  be  deemed 
to  have  approved  this  as  well  as  the  remain- 
ing provisions  of  the  Law,  and  the  intent  of 
the  legislature  as  expressed  therein  also  be- 
came the  intent  of  the  people  as  expressed 
by  their  approval. 

It  would  seem  that  the  most  elementary 
principles  of  justice  and  common  sense  would 
require  the  application  of  the  principle  of 
relation,  and  that  the  approval  when  made, 
and  the  law  when  it  became  effective,  should 
be  deemed  to  relate  back  to  the  time  when 
the  appointments  under  the  terms  of  the  act 
were  made. 

The  principle  of  relation  is  somewhat 
analogous  to  that  which  permits  a  lawmaking 
body  to  enact  retrospective  laws.  As  already 
stated  there  was  no  constitutional  restriction 
upon  legislative  power  to  pass  retrospective 
legislation  with  respect  to  the  appointment  of 
members  of  the  State  Board  of  Regents. 

It  is  a  rule  of  construction  that  statutes 
are  to  be  construed  as  operating  prospectively, 
unless  the  purpose  and  intention  of  the  legis- 
lature to  give  them  a  retrospective  effect  is 
declared  or  implied  from  the  language  used. 

This  rule  of  construetion,  however,  is 
merely  based  upon  the  presumption  that  the 
legislature  intended  to  prescribe  a  rule  for 
future  operation  only.  The  reason  for  the 
rule  is  that  ordinarily  it  would  be  unjust  to 
give  a  statute  a  retroactive  construction.  36 
Cyc.  1207,  note. 

The  reason  for  the  rule  is  at  once  apparent 
in   construction  of   a  general  law  affecting 
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individuals  and  transactions  generally.  But 
the  reason  for  the  rule  is  not  apparent  in  a 
situation  involving  purely  public  business. 
To  whom  could  injury  result  from  retro- 
spective legislation  [420]  with  respect  to  the 
appointment  of  the  first  members  of  the 
Board  of  Eegents?  While  it  is  true  that,  the 
act  under  consideration  is  not  couched  in 
retrospective  language,  yet  it  is  equally  true 
that  the  legislature  in  plain  and  unmistakable 
language  therein  directed  that  certain  acts  be 
performed  at  certain  specified  times  and  in  a 
certain  manner.  Ordinarily,  the  question  of 
whether  a  statute  is  intended  to  be  prospec- 
tive or  retrospective  is  important  only  in 
determining  what  acts  the  legislature  intend- 
ed to  be  within  the  operation  of  the  stat- 
ute. As  already  stated,  the  paramount  rule 
of  statutory  construction  is  to  ascertain  and 
give  effect  to  the  legislative  intent.  Bearing 
tliis  rule  in  mind,  it  seems  to  me  that  the 
principles  of  common  sense  and  justice  re- 
quire that,  as  a  law  passed  to  take  effect  on 
a  future  day  is  to  be  construed  as  if  passed 
on  that  day  and  ordered  to  take  immediate 
effect,  so  should  such  law,  if  it  contains  di- 
rections that  certain  things  be  done  prior  to 
such  time  be  construed  as  retrospective  as  to 
such  acts,  provided  such  acts  are  of  a  class 
where  retrospective  legislation  may  be  en- 
acted. 

The  principle  of  relation  has  been  applied 
in  a  large  variety  of  causes  to  carry  into 
effect  the  legislative  will  and  give  effect  to 
proceedings  incomplete  or  abortive  at  the 
time  the  acts  thereunder  were  performed. 

It  was  applied  by  the  supreme  court  of 
Maryland  in  Dyer  v.  Bayne,  54  Md.  87,  in 
sustaining  an  appointment  made  by  the  gov- 
ernor, but  not  confirmed  by  the  senate,  with- 
in the  period  prescribed  by  the  Constitution. 
The  court  said :  "The  efiicient  and  only  discre- 
tionary act  of  the  governor  in  making  the 
appointment  was  in  making  the  nomination; 
and  the  senate  having  no  other  power  over 
the  nomination  than  to  concur  or  nonconcur 
in  it,  the  act  of  the  governor  became  com- 
plete and  effective  with  the  concurrence  of 
the  senate,  and  it  related  hack  to  the  time  of 
the  nomination.  The  act  of  the  senate  and 
the  subsequent  ministerial  act  of  the  governor 
in  issuing  the  commission  both  related  to  the 
principal  act  of  the  governor  in  making  the 
nomination,  the  commission  being  evidence 
only  of  the  appointment.  And  the  appoint- 
ment being  thus  allowed  to  speak  as  from 
the  time  x>f  the  principal  act  done  in  making 
it,  all  difficulty  upon  the  terms  of  the  Con- 
stitution is  at  once  removed.  There  oan  he  no 
good  reason  why  the  principle  of  relation 
should  not  he  applied  in  a  case  like  the  pres- 
ent, as  it  is  constantly  applied  in  many 
others,  for  the  advancement  of  justice,  and  to 
give  full   [421  ]  and  -complete  effect  to  legal 


proceedings.  We  think  it  should  be  so  ap- 
plied." The  highest  court  in  the  land  has 
held  that  "a  subsequent  recognization  and 
adoption,  by  a  legislative  act,  of  an  act  done 
without  previous  authority,  is  a  ratification 
of,  and  relates  back  to,  the  act  done."  U.  S.  v. 
Arredondo,  6  Pet.  691,  8  U.  S.  (L.  ed.)  547. 
See  also  Re  Van  Vliet,  10  L.R.A.  451,  43  Fed. 
761. 

It  has  even  been  held  that  appointment  of 
inferior  governmental  agents,  made  without 
authority  of  law,  may  be  legalized  by  such 
legislative  recognization  and  adoption.  Wells 
V.  Nickles,  104  U.  S.  444,  26  U.  S.  (L.  ed.) 
825;  Smith  v.  New  York,  67  Barb.  (N.  Y.) 
223.  See  also  State  v.  Evans,  161  Mo.  95, 
84  Am.  St.  Rep.  669,  61  S.  W.  694.  This  is 
in  harmony  with  the  views  expressed  by  the 
supreme  court  of  Ohio,  in  Miami  County  v. 
Dayton,  92  Ohio  St.  215,  110  N.  E.  726. 

It  seems  clear  to  me  that  the  provision  con- 
tained in  §  2  of  the  State  Board  of  Regents 
Act,  relative  to  the  appointment  of  the  first 
members  of  such  board,  does  not  contravene 
any  limitations  imposed  upon  the  legislature 
by  I  67,  or  the  initiative  and  referendum 
amendment  to  §  25,  of  the  Constitution. 

In  my  opinion  the  respondents  are  holding 
their  respective  offices  under  valid  appoint- 
ments conferred  upon  them  by  the  chosen 
representatives  of  the  people  in  strict  accord 
with  the  terms  of  the  act  imder  which  the 
officers  were  created,  and  in  a  manner  not 
forbidden  by  the  Constitution.  The  writ 
should  be  denied. 

BiBDZELL,  J.  {dissenting). — The  14th  legis- 
lative assembly  during  its  session  in,  1915 
passed  an  act  known  as  the  State  Board  of 
Regents  Act,  the  same  being  chapter  237  of 
the  Session  Laws  of  1915.  The  act  was 
passed  by  the  legislature  on  the  2d  day  of 
March,  1915,  and  was  approved  by  the.  gov- 
ernor on  March  4th,  1915.  Under  §  2  of 
the  act  the  governor  was  empowered,  and 
it  was  made  his  duty,  on  or  before  the  2d 
day  of  March,  a.  d.,  1915,  to  nominate,  and 
with  the  consent  of  the  majority  of  the  mem- 
bers of  the  senate  in  executive  session  to 
appoint,  the  members  of  the  State  Board  of 
Regents  for  terms  of  two,  four,  and  six 
years,  reckoned  from  the  first  day  of  July, 
1915. 

The  record  of  appointments  kept  by  the 
governor  in  compliance  with  law  shows  that 
on  Ik^Iarch  2d  the  governor  appointed  as  mem- 
bers of  said  board,  Lewis  F.  Crawford,  Frank 
White,  J.  D.  Taylor,  Emil  [422]  Scow,  and 
J.  A.  Power,  respondents  herein.  These  ap- 
pointments were  messaged  to  the  senate, 
then  in  session,  on  March  2d,  1915,  were 
confirmed  by  the  senate  on  March  5th,  and  on 
'March  9th  formal  commissions  or  certificates 
of  appointment  were  issued  by  the  governor 
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to  the  above-named  respondents.  Under  these 
certificates  the  appointees  were  commissioned 
from  March  9th,  1915,  to  the  end  of  their 
respective  terms. 

During  the  session  of  the  15tli  legislative 
assembly  in  1917,  the  governor  nominated  and 
messaged  to  the  senate  the  names  of  the  fol- 
lowing as  members  of  said  board:  W.  G. 
Brown,  Robert  Muir,  C.  E.  Vermilya,  Roscoo 
Beighle,  and  George  A.  Totten,  which  nomi- 
nations were  rejected  by  the  senate.  After 
the  adjournment  of  the  15th  legislative  assem- 
bly; to  wit,  on  March  19th,  1917,  the  gover- 
nor, having  declared  vacancies  to  exist  in  the 
«bove-mentioned  offices,  issued  commissions  or 
-certificates  of  appointment  to  the  last-named 
men,  appointing  them  to  fill  such  vacancies. 
This  action  having  been  brought  on  behalf  of 
the  state  by  the  attorney  general  as  relator, 
it  is  unnecessary  to  determine  whether  these 
appointments  confer  title.  The  sole  question 
is  as  to  the  title  of  the  respondents. 

It  is  contended  by  the  petitioner  that  the 
first  appointments  made  under  chapter  237 
of  the  Session  Laws  of  1915  are  insufficient 
to  invest  the  appointees  with  title  to  the 
offices  for  the  respective  terms  of  their  ap- 
pointments, for  the  reason  that,  at  the  time 
the  appointments  were  made,  the  act  purport- 
ing to  authorize  the  same  had  not  become  law. 
This  contention  is  based  upon  a  double 
premise. 

First,  it  appearing  from  the  governor's  ap- 
pointment register  that  the  appointments 
were  made  on  March  2d,  and,  it  being  an  in- 
controvertible fact  that  the  act  did  not  be- 
come a  law  prior  to  March  4th,  after  which 
time  no  appointments  were  made,  the  records 
show- conclusively  that  the  appointments  were 
made  before  the  law  went  into  effect.  (For 
the  purpose  of  this  contention  it  might  be 
assumed  that  the  act  became  operative  upon 
its  approval  by  the  governor. ) 

Second,  that  the  emergency  clause  (§  12) 
is  insufficient,  under  the  existing  Constitu- 
tion as  amended,  to  put  the  law  into  opera- 
tion before  July   1st,   1915. 

In  fairness  to  the  attorney  general  it 
should  be  stated  at  the  outset  that  the  argu- 
ment upon  the  first  premise  was  largely 
planned  and  made  [423]  in  ignorance  of  the 
fact,  of  which  there  is  no  official  record,  that 
the  commissions  were  issued  to  the  respond- 
ents on  March  9th,  1915,  and  that  he  became 
aware  of  this  fact  for  the  first  time  upon  the 
argument  of  the  case  before  this  court.  Since 
the  argument  upon  the  second  premise  is, 
in  my  opinion,  quite  conclusive  against  the 
title  of  the  respondents,  it  is  unnecessary  to 
consider  at  length  the  merits  of  the  argument 
upon  the  first  proposition. 

A  careful  reading  of  chapter  237  discloses 
that  it  was  the  evident  intention  of  the  legis- 
lature to  make  the  act  become  effective  and 


operative  for  all  purposes,  save  for  the  pur- 
pose of  the  assumption  of  actual  control  over 
the   institutions  thereby  brought  under  the 
jurisdiction  of  the  Board  of  Regents,  immedi- 
ately  upon    its   passage   and   approval.     It 
is  provided,  for  instance,  that  the  governor 
shall  make  the  appointments  on  the  second 
day  of  March.     It  is  further  provided  that 
the  members  of  the  board  thus  so  appointed 
shall  meet  at  the  Capital  on  the  first  Tuesday 
in  April,  1915,  for  the  purpose  of  organizing 
and  electing  a  secretary.     The  board  is  fur- 
ther authorized  to  procure  the  making  of  an 
educational  survey  "as  soon  as  practical  after 
having  organized."    They  are  to  be  paid  §7 
per  day  and    their    necessary    traveling  ex- 
penses while  attending  the  meetings  or  while 
engaged  in  the  performance  of  special  duties, 
and  to  defray  the  expenses  the  sum  $18,000 
annually    is    appropriated.      The    emergency 
clause   appended   to   the  act   is   as   follows: 
"Wliereas,  an  emergency  exists,  in  tliis,  that 
this  act  is  deemed  of  immediate  importance 
in  order  that  the  board  hereby  created  may 
be  in  a  position  to  take  full  control  of  sudi 
institutions  on  July  1st,  A.  D.  1915,  therefore 
this  act  shall  be  In  full  force  and  effect  on 
and  after  its  passage  and  approval."     From 
this   brief   sketch   of   the  provisions    of   the 
act  in  question,  it  clearly  appears  that  the 
legislature  did  not  intend  or  attempt  to  au- 
thorize or  direct  the  doing  of  any  acts  in 
pursuance  of  the  law  prior  to  the  time  when, 
by  its  own  terms,  it  should  become  operative. 
It  clearly  appears  that  it  was  the  intention 
of  the  legislature  to  place  the  law  into  full 
effect  and  operation  immediately,  and  that  it 
was  contemplated  that  it  should   in  all  re- 
spects be  a  law  before  anything  was  required 
to   be  done  under  it.     This   applies   to  the 
making  of  appointments  as  well  as  to  the  di- 
rection that  meetings  be  held  for  purposes  of 
organization  and  instituting  the  Work  direct- 
ed to  be  done;  for  the  history  of  the  legisla- 
tion discloses  that,  as  the  act  was  originally 
drawn,   [424]   the  governor  was  directed  to 
make  the  first  appointments  on  February  2l8t, 
rather   than   on   March    2d,  the   amendment 
substituting  the  latter  date  being  made,  no 
doubt,  so  as  to  place  the  time  for  making  the 
appointments   subsequent   to  the   date  when 
it  was  contemplated  the  act  would  probably 
pass.    Without  stopping  at  this  point  to  in- 
quire whether  appointments  made  by  the  gov- 
ernor must  be  sanctioiicd  by  an  existing  law 
or  whether  they  may  find  a  sufficient  legal 
foundation  in  acts  to  become  operative  at  a 
later  date,  I  shall  pass  to  a  consideration 
of  the  emergency  clause,  with  a  view  to  de- 
termining the  date  at  which  the  law  in  ques- 
tion became  operative. 

The  emergency  clause  was  doubtless  draft- 
ed with  a  view  of  satisfying  §  67  of  the  Con- 
stitution.    This   section   is  as  follows:   **No 
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act  of  the  legislative  assembly  shall  take 
effect  iintil  July  first,  after  the  close  of  the 
session,  unless  in  case  of  emergency  (which 
shall  be  expressed  in  the  preamble  or  body 
of  the  act)  the  legislative  assembly  shall,  by 
&  vote  of  two  thirds  of  all  the  members  pres- 
ent in  each  house,  otherwise  direct."  At  the 
general  election  of  1914  certain  amendments 
to  the  Constitution  were  enacted,  among  them 
being  amendments  authorizing  the  procedure 
known  as  initiative  and  referendum.  The 
amendment  with  which  we  are  concerned  here 
was  adopted  as  an  amendment  to  §  25  of  art. 
2  of  the  original  Constitution,  which  section 
contained  but  one  sentence  as  follows:  ''The 
legislative  power  shall  be  vested  in  a  senate 
and  house  of  representatives."  By  the  initia- 
tive and  referendum  amendment  this  section 
is  so  modified  as  to  reserve  to  the  people 
"power  to  propose  laws  and  to  enact  or  re- 
ject the  same  at  the  polls,  independent  of  the 
legislative  assembly."  The  portion  of  the 
amendment  whieh  is  material  to  our  present 
inquiry  reads  as  follows:  "The  second  power 
is  the  referendum,  or  the  power  to  order  any 
acty  item,  or  part  of  any  act  to  he  referred 
to  the  people  for  their  approval  or  rejection^ 
at  the  polls,  and  it  may  be  ordered  (except 
as  to  laws  necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health  or  safety), 
as  to  any  measure  or  any  parts,  items  or  sec- 
tions of  any  measures  passed  by  the  legisla- 
tive assembly  either  by  a  petition  signed  by  10 
per  cent  of  the  legal  voters  of  the  state  from 
a  majority  of  the  counties,  or  by  the  legisla- 
tive assembly,  if  a  majority  of  the  members 
elect  vote  therefor.  When  it  is  necessary  for 
the  immediate  preservation  of  the  ptiblio 
peace,  health  or  safety  that  a  laic  shall  he- 
come  effective  without  delay,  such  necessity 
and  [426]  the  facts  creating  the  same  shall 
he  stated  in  one  section  of  the  hilly  and  if 
upon  aye  and  no  vote  in  each  house  tico  thirds 
of  all  the  memhers  elected  to  each  houee  shall 
vote  on  a  separate  roll  caU  in  favor  of  the 
said  law  going  into  instant  operation  for  the 
immediate  preservation  of  the  puhlic  peace, 
health  or  safety,  such  lata  shall  hecome  opera- 
tive upon  approval  hy  the  governor, 

"The  filing  of  a  referendum  petition  against 
one  or  more  items,  sections  or  parts  of  an 
act  shall  not  delay  the  remainder  of  that  act 
from  becoming  operative.  Referendum  peti- 
tions against  measures  passed  by  the  legisla- 
tive assembly  shall  be  filed  with  the  secretary 
of  state  not  more  than  ninety  days  after  the 
final  adjournment  of  the  session  of  the  legis- 
lative assembly  which  passed  the  measure  on 
which  the  referendum  is  demanded.  The  veto 
pofcer  of  the  governor  shall  not  extend  to 
measures  referred  to  the  people.  All  elec- 
tions on  measures  referred  to  the  people  of 
the  state  shall  be  had  at  biennial  regular  elec- 
tions, except  as  provision  may  be  made  by 
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law  for  a  special  election  or  elections.  Any 
measure  referred  to  the  people  shall  take 
effect  when  it  is  approved  hy  a  majority  of 
the  votes  cast  thereon  and  not  otherwise,  and 
shall  he  in  force  from  the  date  of  the  official 
declaration  of  the  vote.** 

It  is  not  seriously  contended  that  the 
emergency  clause  upon  the  act  in  question  is 
sufficient  to  satisfy  the  requirements  of  the 
amended  §  25,  but  it  is  earnestly  argued  that 
the  amendment  to  §  25  in  no  way  affects  the 
original  §  67  of  the  Constitution,  and  that 
the  emergency  clause,  being  sufficient  under 
that  section  to  place  the  law  into  immediate 
operation,  is  still  sufficient  notwithstanding 
the  referendum  amendment.  In  my  opinion, 
this  contention  is  wliolly  untenable,  and  cer- 
tainly it  is  not  borne  out  by  tliose  courts 
which  have  had  occasion  to  consider  ques- 
tions similar  to,  if  not  identical  with,  this. 

The  respondents'  argument  upon  this  point 
resolves  to  this:  That  since  the  adoption  of 
the  referendum  amendment  there  are,  with  re- 
spect to  time  of  taking  effect,  three  classes 
of  legislation;  namely: 

1st.  Ordinary  legislation,  that  will  take 
effect  on  July  1st,  after  the  adjournment  of 
the  legislative  session. 

2d.  Emergency  legislation,  which  may  take 
effect  under  the  provision  of  §  67  of  the  Con- 
stitution either  immediately  or  remotely  at 
such  time  as  the  legislature  may  determine. 

3d.  The  class  which  is  necessary  for  the  im- 
mediate preservation  of  [426]  the  public 
peace,  health,  or  safety,  concerning  which  it 
is  a  requisite  of  its  immediate  operation  that 
the  necessity  and  the  facts  creating  the  same 
shall  be  stated  in  one  section  of  the  bill,  that 
there  shall  be  an  aye  and  no  vote  in  each 
house  on  a  separate  roll  call  upon  the  ques- 
tion of  the  etiergency  alone,  and  that  the 
same  shall  pass  by  a  two-thirds  vote  of  all 
the  members  elected.  This  class  might  well  be 
designated  as  real  emergency  legislation. 

The  first-mentioned  class  is  clearly  subject 
to  the  referendum,  the  last  class  just  as  clear- 
ly not  subject  thereto;  whereas  the  applica- 
bility of  the  referendum  amendment  to  the 
second  class  is,  at  least,  gravely  doubtful. 

I  am  unable  to  find  support  either  in  rea- 
son or  authority  for  such  a  classification  of 
legislation  under  our  present  Constitution. 
The  words  of  the  amendment  considered  in  the 
light  of  contemporaneous  history  leave  no 
doubt  in  my  mind  as  to  the  meaning  to  be  de- 
rived therefrom.  Under  the  Constitution  as 
it  stood  prior  to  the  referendum  amend- 
ment, all  legislative  power  was  vested  in 
the  legislature.  The  scheme  of  government 
under  that  Constitution  was  representative 
only,  and  the  legislative  powers  of  the  sov- 
ereign people  were  delegated  exclusively  to 
the  representatives.  By  virtue  of  the  amend- 
ment to  §  25,  a  part  of  the  legislative  powers 
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of   the   sovereign    people   was    reserved    for 
direct  exercise  by  the  people  themselves,  and 
a  more  or  less  elaborate  scheme  was  provided 
for  giving  effect  to  this  power  '^independent" 
of    the    legislative    assembly    as    the    people 
should  choose  to  exercise  it.    Tlie  referendum 
power  is  defined  in  the  amendment  itself  to 
be  "the  power  to  order  any  act,  item,  or  part 
of  any  act  to  be  referred  to  the  people  for 
their  approval  or  rejection,"  and  it  is  pro- 
vided that  the  filing  of  a  referendum  peti- 
tion "shall  not  delay  the  remainder  of  that 
act  from  becoming  operative"  and  that  any 
measure  referred  to  the  people  "shall  take 
effect  when  it  is  approved  by  a  majority  of 
the  votes  cast  thereon  and  not  otherwiaey  and 
shall  be  in  force  from  the  date  of  the  official 
declaration  of  the  vote."    From  the  foregoing 
language  it  would  seem  to  be  clear  that  the 
referendum  powers  of  the  people  were  not  to 
be  employed    as    to    legislation  which  had 
already  taken  effect,  but  rather  that  there 
should  be  an  opportunity  for  the  exercise  of 
the  referendum  before  any  act  of  the  legisla- 
ture subject  to  such  power  should  become  a 
law  at  all.    Nowhere  within  the  four  corners 
of  the  amendment  is  there  [427]  any  expres- 
sion that  tends,  in  my  opinion,  to  evince  an 
intention  on  the  part  of  its  framers  to  make 
the  referendum  powers  extend  to  legislation 
which  has  once  become  operative.     To  give 
the  amendment  a  construction  which  would 
change  the  nature  of  the  power  reserved,  from 
that   of   a   referendum   upon    legislation    in 
process  of  making  to  that  of  a  repeal  of  legis- 
lation recently  put  into  force,  is  to  change  the 
very  nature  of  the  power  itself.     The  refer- 
endum is  not  designed  as  a  mere  potential 
condition  subsequent  or  as  a  repealing  power ; 
it  is  rather  a  right  to  say  that  certain  acta 
shall  or  shall  not  become  law  at  all.    Such  a 
construction    as    would    make    immediately 
operative  an   act  passed  by  the  legislature 
with  an  emergency  clause  attached  satisfying 
§    67   of  the   original   Constitution,    subject, 
however,  to  being  suspended  by  the  later  filing 
of  a  referendum  petition  against  it,  would, 
indeed,  lead  to  some  very  startling  and  shock- 
ing results,    and    would    introduce  into  the 
legislative  system  the  condition  frowned  upon 
by  our  highest  judicial  authority.    The  United 
States  Supreme  Court  has  employed  language 
which  aptly  characterizes  the  condition  that 
would  result  from  such  a  practice.    In  speak- 
ing of  a  somewhat  similar  situation  it  said: 
"That  which   purports  to  be  a  law  of  the 
state  is  a  law,  or  it  is  not  a  law,  according 
as  the  truth  of  the  fact  may  be,  and  not 
according    to    the    shifting  circumstances  of 
parties.     It  would  be  an  intolerable  state  of 
things  if  a  document  purporting  to  be  an 
act  of  the  legislature  could  thus  be  a  law  in 
one  case  and  for  one  party,  and  not  a  law 
in  another  case  and  for  another  party;  a  law 


to-day  and  not  a  law  to-morrow;  a  law  in  one 
place  and  not  a  law  in  another  in  the  same 
state."  South  Ottawa  v.  Perkins,  94  XJ.  S. 
260,  24  U.  S.  (L.  ed.)  154. 

In  this  connection  it  should  further  be 
noted  that  to  hold  legislation  tbat  is  passed 
with  the  emergency  clause  provided  for  in 
§  67  immediately  effective,  and  yet  subject 
to  later  suspension  by  referendum,  would 
make  it  possible  to  defeat  entirely  the  effect 
of  a  referendum  upon  all  legislation  for  the 
accomplishment  of  some  object  which  could 
be  fully  realized  within  a  short  time.  There 
need  be  no  emergency  in  fact,  and  the  public 
peace,  health,  or  safety  need  not  be  involved, 
— ^all  that  would  be  required  would  be  a  two- 
thirds  vote  of  the  members  present,  which 
may  be  no  more  than  the  bare  majority  re- 
quired for  passage.  Under  this  construction 
the  reserved  referendum  powers  would,  as  to 
such  legislation,  become  a  mere  empty  shell 
and  their  exercise  be  but  an  idle  [428]  cere- 
mony. The  researches  I  have  been  able  to 
make  have  not  been  rewarded  by  the  finding 
of  the  slightest  authority  for  the  position 
that  legislation  passed  with  the  old-style 
emergency  clause  goes  into  effect  immediately, 
subject  to  the  later  exercise  of  the  referen- 
dum. On  the  contrary,  as  will  be  noted  later, 
every  expression  is  against  the  proposition. 
(See  authorities  hereinafter  cited.) 

In  construing  the  amendment  in  question 
we  must  not  lose  sight  of  the  fundamental 
principle  that  should  control  in  every  effort 
to  derive  from  the  Constitution  as  amended 
its  true  meaning.    We  should  be  ever  mindful 
that  it  is  of  supreme  importance  to  ascer- 
tain and  to  apply  the  meaning  which  reason- 
ably inheres  in  the  original  Constitution,  with 
due  allowance  for  that  which  is  conveyed  by 
more  recent  amendments.    In  giving  effect  to 
an  amendment  construed  in  the  light  of  the 
previously   existing  provisions   of   the   Con- 
stitution it  must  be  remembered  that  both 
are  expressions  of  the  fundamental  law.    Such 
a  construction  must  not  be  given  to  the  Con- 
stitution as  a  whole  as  will  tend  to  set  at 
naught  the  basic  policy  underlying  an  amend- 
ment.   The  proper  rule  of  construction  to  be 
applied  in  such  a  case  was  well  expressed  by 
the  court  of  appeals  of  New  York  as  follows: 
"The  question  remains  whether  the  framers  of 
the  amendment  intended  that  a  general  pro- 
vision contained  in  the  original  instrument 
should  be  applicable  to  the  subject  of  such 
amendment.    It  would  be  quite  absurd  to  sup- 
pose that,  while  framing  an  elaborate  scheme 
of  public  policy  to  be  incorporated  in  the 
fundamental  law  of  the  state,  they  intended 
to  subject  it  to  the  operation  of  general  pro- 
visions of  the  same  instrument  which  might, 
when    applied    thereto,    annul    the    express 
grants  of  power  therein  contained,  and  au- 
thorize each  successive  legislature  to  over- 
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throw  and  destroy  the  whole  object  and  effect 
of  the  amendment  adopted.  To  hold  that  this 
was  the  intention  of  the  authors  of  the  amend- 
ment would  require  us  not  only  to  stultify 
them,  but  would  stamp  their  work  as  an  idle 
ceremony  of  no  practical  importance."  Peo- 
ple V.  Angle,  109  N.  Y.  564,  674,  17  N.  E. 
413.  See  also  People  v.  Metz,  193  N.  Y. 
148-150,  24  L.R.A,(N.S.)  201,  85  N.  E.  1071; 
People  V.  Denver,  60  Colo.  370,  153  Pac.  690; 
People  V.  Cassiday,  60  Colo.  503,  117  Pac. 
362  J  Hodges  v.  Dawdy,  104  Ark.  583,  149  6. 
W.  659;  Grant  v.  Hardage,  106  Ark.  506, 
153  S.  W.  826.  A  fair  construction  of  the 
Constitution  [429]  and  the  amendment,  with 
a  due  regard  for  the  foregoing  principle,  re- 
quires that  any  inconsistency  between  the 
emergency  clauses  of  §  67  of  the  Constitution 
and  of  the  referendum  amendment  to  §  25 
shall  be  resolved  in  favor  of  the  later  expres- 
sion found  in  the  amendment.  To  construe 
it  otherwise  would  be  to  lay  foundations 
which  might  ultimately  lead  to  the  complete 
destruction  of  the  vital  principle  of  the 
amendment  and  to  the  complete  denial  of  the 
reserved  power  therein  contained.  A  con- 
struction in  harmony  with  this  principle  has 
been  adopted  by  the  district  court  of  appeals 
of  the  3d  district  of  California.  The  court 
said:  "This  amendment  to  the  Constitution 
provides  a  scheme  for  the  exercise  of  what 
is  known  as  the  initiative  and  referendum, 
and,  if  course,  if  possible,  the  language  should 
he  construed  so  as  to  make  effective  this 
reservation  of  power  on  the  part  of  the  people. 
It  was  clearly  their  purpose,  except  where  the 
exigency  of  the  public  service  demanded 
otherwise,  that  no  legislative  enactment 
should  become  operative  until  an  opportunity 
were  afforded  the  people  to  express  their  judg- 
ment as  to  the  merits  of  the  measure.  The 
time  within  which  a  petition  may  be  pre- 
sented in  contemplation  of  this  action  by  the 
people  is  limited  to  ninety  days  after  the 
adjournment  of  the  legislature,  and  hence 
the  manifest  propriety  of  suspending  for  said 
period  the  operation  of  any  measute  that 
should  be  thus  reviewed. 

"The  exceptions  provided  are  ample  enough 
to  prevent  any  menace  to  the  public  welfare 
by  reason  of  such  delay  incidental  to  a  sub- 
mission to  popular  vote,  and  they  should  not 
be  given  an  interpretation  so  elastic  as  virtu- 
ally to  circumvent  and  nullify  the  will  of 
the  people  so  solemnly  expressed  in  said  con- 
stitutional provision.*'  McClure  v.  Nye,  22 
Cal.  App.  248,  133  Pac.  1147. 

But  without  regard  to  the  general  policy 
of  the  amendment,  its  language  alone  is  a 
sufficient  guide  to  its  meaning  touching  this 
question.  A  number  of  expressions  might  be 
referred  to  to  substantiate  this  statement, 
but  one  will  suffice.  Coupled  with  the  expres- 
sion which  reserves  the  right  of  referendum 


is  an  express  exception  which  precludes  its 
application  to  "laws  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety."  The  next  sentence  deals 
exclusively  with  the  legislative  procedure  that 
shall  be  required  to  put  the  excepted  class  of 
legislation  into  immedate  operation,  and  it  is 
provided  that  upon  satisfying  these  require- 
ments "such  law  shall  become  operative  upon 
[430]  approval  by  the  governor."  Had  the 
framers  of  the  amendment  considered  that 
section  67  would  continue  wholly  operative 
to  accomplish  this  purpose,  the  concluding 
clause  of  this  sentence  would  not  have  been 
expressed  as  it  was,  if,  indeed,  the  sentence 
would  have  been  regarded  as  necessary  at 
all. 

Upon  this  question,  however,  there  is  an 
abundance  of  authority.  A  number  of  the 
courts  have  had  occasion  to  consider  it,  and 
it .  has  been  uniformly  held  that,  since  the 
adoption  of  the  referendum  amendment  con- 
taining the  specific  exception  as  to  legislation 
that  should  not  be  subject  thereto,  and  as  to 
the  character  and  form  of  the  emergencv  re- 
quired  to  remove  an  act  from  the  operation 
of  the  referendum,  an  emergency  clause  com- 
plying with  the  original  constitutional  pro- 
visions similar  to  our  §  67  could  not  operate 
to  put  a  law  into  immediate  effect.  It  is 
true  that  the  supreme  court  of  South  Dakota 
in  the  case  of  State  v.  Bacon,  14  S.  D.  394, 
85  N.  W.  605,  in  an  ill-considered  opinion, 
held  that  an  act  could  become  immediately 
effective  under  the  original  constitutional 
provision  respecting  emergencies,  notwith- 
standing the  referendum  amendment.  But  in 
a  later  case.  State  v.  Whisman,  36  S.  D.  260, 
L.R.A.1917B  1,  154  N.  W.  707,  this  holding 
was  repudiated.  The  learned  court  in  an 
unanimous  opinion  by  presiding  Justice  Mc- 
Coy held  that  "§§  1  and  22  of  article  3  should 
be  construed  and  read  together  as  if  forming 
different  parts  of  but  one  section,"  and  that 
"the  emergency  measures  mentioned  in  §  22 
must  and  can  only  refer  to  the  same  emer- 
gency measures  mentioned  in  the  referendum 
clause  exception  contained  in  §  1."  "It  there- 
fore follows*^  said  the  court,  "that  the  legis- 
lature, hy  necessary  implicationy  is  only  au- 
thorized to  declare  emergencies  in  that  class 
of  measures  specified  in  the  said  exception  to 
the  referendum  clause.  As  to  all  emergency 
measures  and  acts  within  the  purview  of  this 
exception,  the  legislature  may  declare  an 
emergency  to  exist.  .  .  .  But  as  to  any 
measure,  law,  or  enactment  clearly  not  tcithin 
the  class  of  emergency  measures  specified 
icithin  said  exception,  the  legislature  has  no 
power  or  authority  to  declare  an  emergency 
to  const  in  relation  thereto,  hy  any  vote, 
however  large  the  same  may  he;  and  the  ac- 
tion of  the  legislature  in  embodying  emer- 
gency clauses  vn  measures  clearly  not  compre- 
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hended  toithin  the  said  exception  is  wholly 
unwarranted  and  voidj  and  should  he  so  held 
by  the  courts.  Not  that  the  a^t  itself  would 
he  void,  hut  tlie  emergency  [431]  clause 
would  he  void,  icith  the  result  that  the  act 
would  not  go  into  effect  until  the  first  day 
of  the  next  July,  amd  also  with  the  result 
that,  in  the  event  of  a  proper  referendum  peti- 
tion being  filed  as  required  by  law,  such 
enactment  would  not  go  into  effect  until  ap- 
proved by  a  majority  vote  of  the  electors  of 
the  state."  State  v.  Whisman,  supra.  This 
case  involved  the  effect  of-  an  emergency 
clause  similar  to  the  one  upon  the  act  in 
question. 

It  clearly  appears  from  the  foregoing  ex- 
pression that  the  dicta  of  Justice  Corson  in 
the  case  of  State  v.  Bacon,  supra,  wherein  he 
held  both  that  the  old  emergency  provision 
was  still  effective  and  that  legislation  con- 
taining  an  emergency  clause  satisfying  this 
provision  would  not  be  subject  to  the  refer- 
endum, are  distinctly  overruled  by  the  more 
recent  unanimous  expression  of  the  same 
court.  I  say  ''dicta"  because  it  appears  that 
the  court  had  before  it  in  the  first  case  an 
emergency  clause  declaring  that  the  act  was 
necessary  for  the'  immediate  preservation  and 
support  of  existing  public  institutions,  which 
declaration  brought  the  emergency  within  the 
exception  contained  in  §  1,  and  by  this  alone 
it  w^as  removed  from  the  operation  of  the  ref- 
erendum and  given  immediate  effect.  S.  D. 
Const,  art.  3,  §  1. 

Arkansas  Tax  Commission  v.  Moore,  103 
Ark.  48,  145  S.  W.  199,  is  in  complete  accord 
with  the  later  South  Dakota  case.  In  this 
case  the  court  passed  upon  an  act  of  the  gen- 
eral assembly  of  Arkansas  which  contained  an 
emergency  clause  similar  to  that  formerly  in 
vogue  in  this  state  under  §  67  of  the  Consti- 
tution. The  clause  simply  provided  that  the 
act  should  take  effect  and  be  in  force  from 
and  after  its  passage.  The  act  was  approved 
by  the  governor  on  June  29th,  1911.  The 
court  held  that,  under  the  initiative  and  ref- 
erendum amendment  "only  'laws  necessary  for 
the  immediate  preservation  of  the  public 
peace,  health,  and  safety'  are  excepted  from 
its  provisions,"  and  that  "all  other  laws  are 
subject  to  its  operation;  and  ninety  days 
being  given  by  its  terms  from  the  final  ad- 
journment of  the  session  of  the  legislature 
which  passed  them,  in  which  to  demand  or 
order  the  referendum  thereon,  they  ca/nnot 
take  effect  or  go  iwto  operation  until  the  ex- 
piration of  ninety  days  after  such  adjourn^ 
ment.'*  In  this  case,  as  in  the  instant  caae, 
there  were  acts  to  be  done  by  certain  state 
officers  within  the  ninety  days  period,  and 
it  was  held  tliat  this  fact  would  not  render 
the  act  operative  for  any  purpose  before  the 
expiration  of  tlie  period  within  which  the 
referendum  [432]  might  have  been  exercised. 


See  also  Hanson  v.  Hodges,  109  Ark.  479, 
160  S.  W.  395,  and  Cooley,  C^nst.  Lim,  7th 
ed.  pp.  92  and  224. 

In  Sears  v.  Multnomah  County,  49  Ore.  42, 
88  Pac.  522,  the  supreme  court  of  Oregon  had 
occasion  to  consider  a  similar  question,  and 
it  likewise  held  ineffective  an  emergency 
clause  which  would  have  been  sufficient  under 
the  section  of  the  Constitution  of  Oregon 
which  corresponds  with  our  §  67.  The  Oregon 
court  refused  to  follow  the  earlier  decision  of 
the  South  Dakota  court  in  State  v.  Bacon,  14 
S.  D.  394,  85  N.  W.  605,  and  held  that,  after 
the  adoption  of  the  referendum  amendment, 
the  only  emergency  clause  which  could 
operate  to  put  a  law  into  immediate  effect 
would  be  one  coming  within  the  terms  of 
the  referendum  exception.  It  was  according- 
ly held  that  the  act  in  question  would  not 
become  effective  until  ninety  days  after  ap- 
proval by  the  governor,  notwithstanding  it 
bore  an  emergency  clause  which  would  have 
carried  it  into  immediate  effect  under  the 
Constitution  as  it  originally  stood.  In  this 
case  the  question  was  squarely  presented,  and 
the  court  was  unanimous. 

In  the  case  of  State  v.  Meath,  84  Wash. 
302,  147  Pac.  11,  the  supreme  court  of  Wash- 
ington decided,  in  accordance  with  the  cases, 
previously  cited,  from  South  Dakota,  Arkan- 
sas, and  Oregon,  that  since  the  adoption  of  the 
referendum  amendment  an  emergency  clause 
complying  only  with  the  original  Constitu- 
tion would  not  be  effective  to  carry  the  law 
into  immediate  operation.  In  that  case  an  act 
was  passed  changing  the  personnel  of  the 
state  board  of  land  commissioners.  An 
emergency  clause  was  attached,  stating  that 
the  act  was  necessary  for  the  immediate 
preservation  of  the  public  peace  and  safety 
and  for  the  support  of  the  state  government, 
wherefore  it  should  take  effect  immediately. 
While  there  was  a  marked  difference  of  opin- 
ion among  the  judges  as  to  the  propriety  of 
going  back  of  this  legislative  declaration  of 
an  emergency,  the  court  seemed  to  be  agreed 
that  the  law  could  not  go  into  immediate 
operation  save  on  the  assumption  that  there 
had  been  a  full  compliance  with  the  refer- 
endum emergency  exception. 

In  the  case  of  State  v.  Carter,  257  Mo.  52, 
185  S.  W.  773,  the  supreme  court  of  Mis- 
souri construed  a  referendum  amendment 
which  was  substantially  identical  with  that  of 
Oregon  and  Arkansas  (which  is  also  substan- 
tially the  amendment  adopted  in  this  state). 
In  that  case  the  referendum  had  been  invoked 
but  the  court,  in  [433]  determining  whether  or 
not  the  act  referred  was  in  effect  prior  to  the 
election,  approved  and  adopted  the  interpre- 
tations of  the  courts  of  Arkansas  and  Oregon 
above  referred  to.  See  also  In  re  Menefee,  22 
Okla.  365,  97  Pac.  1018;  Norris  v.  Cross,  25 
Okla.  287,  105  Pac.  1000;  Kadderly  v.  Port- 
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land,  44  Ore.  118,  74  Pac,  720,  75  Pac.  222; 
Atty.-Gen.  v.  Lindsay,  178  Mich.  524,  145  N. 
W.  98. 

I  am  aware  of  the  fact  that  the  Constitu- 
tions of  some  of  the  states  from  which  the 
foregoing  cases  are  cited  differ  in  some  re- 
spects from  the  Constitution  of  North  Dakota 
as  amended,  but  in  none  of  the  cases  sum- 
marized'above  has  any  conclusion  been  based 
upon  language  not  found  in  our  Constitution. 
It  is  true,  nevertheless,  that  in  Washington 
and  California  the  decisions  might  have  been 
rested  upon  the  express  language  of  the 
referendum  amendment  wherein  it  is  provided 
that  no  law  or  bill  subject  to  the  referendum 
shall  take  effect  until  ninety  days  after  the 
adjournment  of  the  session  of  the  legislature 
at  which  it  was  enacted.  In  South  Dakota 
the  referendum  amendment  contains  a  clause 
not  found  in  the  North  Dakota  amendment, 
which  clause  is  italicized  in  the  following 
quotation.  There  the  referendum  is  declared 
to  be  the  right  to  require  that  the  "laws 
.  .  .  shall  be  submitted  to  a  vote  of  the 
electors  of  the  state  hefore  going  into  effect 
(except  such  laws  as  may  be  necessary  for 
the  immediate  preservation  of"  the  public 
peace,  etc.)."  This  amendment  is  no  more 
explicit  than  the  North  Dakota  amendment 
as  to  what  the  effect  shall  be  where  the  right 
of  referendum  is  not  invoked,  nor  was  the 
italicized  portion  in  any  way  relied  upon 
by  the  South  Dakota  court  in  its  interpreta- 
tion of  the  language  of  the  amendment  to  the 
effect  hereinbefore  indicated. 

In  Arkansas  the  referendum  amendment 
differs  in  no  substantial  particular  from  that 
of  North  Dakota,  but  in  the  Arkansas  Con- 
stitution there  is  no  section  which  corre- 
sponds with  §  67  of  the  North  Dakota  Con- 
stitution. In  the  absence  of  such  a  control- 
ling provision  in  the  Constitution  the  time 
when  the  laws  shall  take  effect  is  under  the 
complete  control  of  the  legislature.  This 
was  the  situation  under  the  Constitution  of 
Arkansas  prior  to  the  amendment;  yet,  the 
court  held  that  by  the  adoption  of  an  amend- 
ment like  ours  the  legislature  was  deprived 
of  the  power,  previously  vested  in  it,  to  make 
its  acts  effective  at  such  time  as  it  should 
choose.  In  both  Oregon  and  Missouri,  how- 
ever, the  situation  is  identical  with  that  of 
North  Dakota.  The  original  Constitutions 
[434]  in  these  states  contained  sections  which 
controlled  the  time  when  laws  should  become 
operative,  and  authorized  the  legislature  to 
make  them  take  effect  at  a  different  time  by 
the  adoption  of  an  emergency  clause,  and 
those  sections  remain  in  the  original  Consti- 
tutions, modified  only  by  the  referendum 
amendment,  as  in  North  Dakota. 

It  is  difficult  to  see  wherein  the  fact  that 
the  Oregon  section  corresponding  with  §  67 
of  the  North  Dakota  Constitution  does  not 
Ann.  Cas.  1917B. — 62. 


require  a  two-thirds  vote  is  a  consideration 
weighing  in  favor  of  the  conclusion  reached  in 
the  opinion  of  Chief  Justice  Bruce.  In  both 
North  Dakota  and  Oregon  the  requirement  to 
satisfy  the  emergency  clause  of  the  refer- 
endum amendment  is  more  exacting  and  rigid 
than  that  of  the  original  emergency  limita- 
tion. As  pointed  out  elsewhere  in  this  opin- 
ion, a  bare  majority  of  the  members  elected 
may  be  sufficient  to  attach  the  emergency 
clause  provided  for  by  §  67. 

It  is  equally  difficult  to  see  wherein  a  resort 
to  the  aid  of  contemporaneous  construction 
is  at  all  proper  in  the  instant  case.  It  must 
be  borne  in  mind  that  the  legislature  of  1915 
was  tlie  first  to  meet  after  the  adoption  of 
the  referendum  amendment,  and  it  is  a  fact 
worthy  of  note  in  tliis  connection  that  the 
newspapers  which  told  of  the  conclusion  of 
the  session  also  published  an  opinion  of  the 
attorney  general  of  the  state  holding  that 
the  only  acts  which  could  become  immediate- 
ly operative  were  those  which  were  necessary 
for  the  immediate  preservation  of  the  public 
peace,  health,  or  safety,  and  those  only  in 
case  an  emergency  clause  had  been  attached 
in  compliance  with  the  referendum  amend- 
ment. The  headlines  and  subheadlines  of  the 
newspapers  make  it  appear  that  even  the  law- 
yers in  the  legislature  were,  to  quote  from 
them,  "asleep  at  the  switch,"  and  that  the 
house  of  representatives  was  "taken  by  sur- 
prise." In  the  face  of  these  facts,  contempo- 
raneous construction  is  certainly  of  no  weight 
whatever.  Furthermore,  it  is  a  fact  equally 
well-known  and  of  even  greater  significance 
that  at  the  session  immediately  following  the 
legislature  changed  its  practice  so  as  to  con- 
form to  the  requirements  of  the  referendum 
amendment. 

This  branch  of  the  discussion  has  extended 
beyond  the  bounds  that  would  seem  to  be  re- 
quired to  express  a  personal  or  minority 
view.  But  inasmuch  as  four  members  of  this 
court  regard  the  question  as  properly  in- 
volved,— ^at  least  three  members  regarding  it 
as  decisive, — it  was  thought  proper  to  at- 
tempt a  fairly  ample  expression  of  the  views 
of  a  [435]  minority  of  the  court  in  the  hope 
that  they  may  yet  prevail  when  the  full  court 
is  called  upon  in  some  future  case  to  deter- 
mine the  question. 

Having  determined  that  the  emergency 
clause  appended  to  the  act  in  question  is 
wholly  insufficient  to  put  the  act  into  immedi- 
ate operation  upon  its  approval,  and  that 
the  act  consequently  could  not,  and  did  not, 
take  effect  as  a  law  of  the  state  during 
the  period  allowed  for  filing  a  referendum 
petition,  it  remains  to  consider  whether  or 
not  the  action  taken  by  the  governor  in  ap- 
pointing the  respondents  to  membership  on 
the  Board  of  Regents  for  the  respective  terms 
indicated  in  the  certificates  of  appointme^t 


978 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


conferred  upon  them  any  title  to  the  ofl&ces 
so  occupied.  Respondents  contend  that  it  is 
legally  competent  for  the  chief  executive  to 
make  an  appointment  to  a  new  office  to 
take  effect  on  the  establishment  of  such  office, 
which  apopintment  might  legally  be  made  be- 
fore the  law  establishing  such  office  should 
go  into  effect.  The  validity  of  this  contention 
depends  upon  the  state  of  the  law  controlling 
the  exercise  of  the  appointing  power. 

Early  in  its  history,  this  court  had  occasion 
to  consider  and  to  define  the  powers  of  the 
governor  with  reference  to  appointing  minor 
officers,  and  it  was  held  that  the  governor 
possessed  no  inherent  powers  of  appointment 
as  a  prerogative  of  his  office.  Said  the  court 
on  that  occasion,  speaking  through  Mr.  Jus- 
tice Wall  in:  "We  do  not  think  that  all  power 
to  appoint  to  office  resides  with  the  governor 
of  a  state  as  an  implied  executive  function 
in  cases  where  the  Constitution  is  silent  upon 
the  question.  This  view  is  in  harmony  with 
the  spirit  of  our  institutions  and  has  the 
support  of  a  decided  preponderance  of  au- 
thority." 

"Under  the  common  law  of  England  the 
sovereign  power  belonged  to  the  King,  and 
the  power  to  appoint  to  office  was  unques- 
tionably a  sovereign  prerogative.  In  this 
country,  and  under  our  form  of  government, 
the  sovereign  has  been  transferred  and  is  in 
the  hands  of  the  people."  State  v.  Boucher, 
3  N.  D.  389,  395,  21  L.R.A.  539,  56  N.  W. 
142. 

Again,  after  a  full  discussion  of  the  au- 
thorities. Justice  Bartholomew  stated  thQ 
following  as  his  conclusion :  "A  careful  study 
of  all  authorities  to  which  we  have  been 
cited  and  all  that  we  are  able  to  find  has 
made  it  entirely  clear  to  each  member  of 
this  court  that  the  power  of  appointment  to 
office  does  not  necessarily  and  in  all  cases 
inhere  in  the  executive  department,  and  that 
when,  as  in  this  state,  the  express  provision 
[436]  of  the  Constitution  vest  in  the  gov- 
ernor a  limited  power  of  appointment,  such 
grant  is  exclusive,  and  no  other  or  greater 
appointing  power  can  he  exercised."  State 
ex  rel.  Standish  v.  Boucher,  supra,  409. 

Since  this  original  pronouncement  it  has 
been  the  unquestioned  law  of  this  jurisdic- 
tion that  the  exercise  of  a  power  of  appoint- 
ment by  the  governor  must  find  sanction  in 
some  positive  law,  and  that  it  cannot  rest 
alone  upon  official  prerogative  or  upon  im- 
plications of  power  to  be  derived  from  the 
Constitution. 

Such  being  the  law  as  heretofore  deter- 
mined by  this  court,  we  must  look  to  the 
Constitution  and  the  statutes  in  order  to  de- 
termine what  appointive  power  has  been  given 
to  the  chief  executive.  Section  78  of  the 
Constitution  is  as  follows:  "When  anv  office 
shall  from  any  cause  become  vacant,  and  no 


mode  is  provided  by  the  Constitution  or  law 
for  filling  such  vacancy,  the  governor  shall 
have  power  to  fill  such  vacancy  by  appoint- 
ment." Section  111,  subd.  3,  Compiled  Laws 
of  1913,  in  speaking  of  the  powers  of  the 
governor  "in  addition  to  those  prescribed  by 
the  Constitution,"  says:  "He  is  to  make  ap- 
pointments and  fill  vacancies  as  required  by 
law."  Section  683  of  the  Compiled  .Laws  of 
1913  is  a  general  statute  declaring  when 
offices  shall  be  deemed  vacant,  and  §  696  of 
the  Compiled  Laws  of  1913  provides  that  all 
vacancies  in  state  offices  shall  be  filled,  with 
certain  exceptions,  by  the  governor.  In  these 
sections  of  the  Constitution  and  the  statutes, 
together  with  the  authoritative  judicial  in- 
terpretation of  the  powers  of  the  governor,  we 
have  a  complete  body  of  law  controlling  the 
exercise  of  the  appointive  power  by  the  gov- 
ernor, and  this  law  must  control  until  au- 
thoritatively, effectually,  and  legally  changed. 

It  is  no  more  competent  for  a  legislature 
to  effect  a  change  in  this  body  of  law  before 
the  time  arrives  when  it  is  constitutionally 
competent  for  it  to  have  its  will  given  the 
force  of  legal  expression,  than  it  would  be 
for  a  majority  of  the  legislature  to  attempt 
at  its  next  session  to  reduce  the  number  of 
votes  required  in  the  senate  for  the  con- 
firmation of  a  member  of  the  board  of  con- 
trol from  two  thirds,  as  now  required,  to  a 
majority.  Manifestly  any  attempt  to  so 
change  the  law  where  no  emergency  exists  or 
is  declared  would  be  wholly  abortive;  yet  it 
would  be  exactly  within  the  logic  of  the  opin- 
ion of  Mr.  Justice  Christianson,  wherein  he 
justifies  the  legality  of  the  appointments  of 
the  respondents  on  the  theory  of  legislative 
intention.  In  my  opinion,  the  validity  of  the 
appointments  [437]  of  the  respondents  must 
depend  upon  the  existence  or  nonexistence  of 
a  law  in  force  at  the  time  the  appointments 
were  made,  which  would  justify  and  warrant 
the  exercise  of  the  appointing  power.  As  we 
have  before  seen,  there  was  no  law  in  effect 
on  March  5th,  when  the  appointments  were 
confirmed  by  the  senate,  or  on  March  9th, 
when  the  commissions  were  issued  by  the  gov- 
ernor. This  being  true,  the  appointments 
lacked  legal  sanction  when  made,  and  were 
consequently  incapable  of  conveying  title  to 
office.  State  v.  Peelle,  124  Ind.  515,  8  L.R.A, 
228,  24  N.  E.  440;  SUte  v.  Wright,  251  Mo. 
325,  158  S.  W.  829,  Ann.  Cas.  1916A  588. 

One  of  the  leading  cases  cited  by  respond- 
ents in  support  of  the  argument  that  it  is 
competent  for  the  executive  and  the  senate 
to  make  prospective  appointments  under  a 
prospective  law  is  the  case  of  People  v.  Inglis, 
161  111.  256,  43  N.  E.  1103,  wherein  it  was 
held  that  appointments  made  by  the  governor 
before  the  time  when  the  law  passed  by  the 
legislature  became  effective  conveyed  good 
title  to  the  office.    The  court,  however,  rested 
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the  case  principallj  upon  the  construetion  of 
a  proTision  of  the  Illinois  Constitution  whieh 
provided  that  every  bill  passed  by  "the  gen- 
eral assembly  shall,  before  it  becomes  a  law, 
be  presented  to  the  governor.    If  he  approves, 
he   shall  sign  it,  and  thereupon  it  shall  be- 
come a  law."     The  court  adopted  the  view 
that  the  law  existed  from  the  date  of  ap- 
proval,  and  that  it  was  only  its  operation 
that  was  postponed.    It  must  be  noted,  how- 
ever,  that  the  court  restedT  the  exercise  of 
the  appointing  power,  which  was  sustained  in 
that  case,  upon  a  separate  section  of  the  Con- 
stitution, which  provided  that  the  governor 
should  nominate,  and,  by  with  the  consent  of 
the  senate,  appoint,  all  officers  whose  terms 
are  provided  for  by  the  Constitution  or  which 
may  be  appointed  by  law.    The  court  did  not 
hold  that  the  act,  which  had  not  as  yet  gone 
into   operation,  was,   standing  alone,  a  suf- 
ficient warrant  for  the  exercise  of  the  ap- 
pointive power  of  the  governor.    This  distinc- 
tion was  observed  and  commented  upon  soon 
afterward  by  the  same  court  in  the  case  of 
People  V.  Rose,  166  111.  422,  47  N.  E.  64.    In 
this  later  case  there  was  involved  the  ques- 
tion of  the  validity  of  an  election  directed  to 
be  held  in  June  under  an  act  which,  it  was 
contended,  did  not  become  effective  until  July 
first.     In  drawing  the  distinction  mentioned 
above,  the  learned  court  used  language  that 
expresses  the  principle  which   differentiates 
the   two   situations    [438]    more  adequately 
than  any  we  might  employ.    "Upon  this  ques- 
tion," said  the  court,  "the  attorney  general, 
as  counsel  for  the  defendant,  contends  that 
although  the  law  may  not  be  in  force,  such 
election  may  be  held  under  its  provisions,  and 
he  cites  the  case  of  People  ex  rel.  Graham  v. 
Inglis,  supra,  to  sustain  his  claim.    That  case 
does   not   furnish   a  parallel   to  this.     The 
governor  who  exercised  the  power  of  appoint- 
ment of  trustees  of  the  normal  school  was  an 
officer  of  the  state,  vested  by  the  Oonstitu- 
tion  with  the  povoer  of  appovn,tmenty  which  he 
exercised.    His  office  was  created  by  the  Con- 
stitution, and  his  power  of  appointment  did 
not  depend  upon  the  law  or  upon  its  being  in 
force  at  the  time.    It  was  there  said  that  the 
trustees  whose  power  arose  out  of  the  act 
not  yet  in  force  could  do  nothing  to  carry 
out  its  provisions  until  the  law  should  take 
effect.     In   this   case  the   law   creates   new 
districts  and  a  new  electorate,  upon  which 
the  power  of  choosing  judges  in  the  respective 
circuits  is  conferred.     The  circuits  in  which 
the  elections  are  to  occur  have  no  existence, 
except  as  they  are  created  by  the  act.    The 
only  purpose  of  the  law  is  to  make  new  cir- 
cuits, and  to  make  it  effective  for  that  pur- 
pose is  to  make  it  effective  for  the  entire 
object  of  the  law.    Unless  the  act  is  in  force, 
the  new  circuits  in  which  conventions  can  be 
held   and  nominations  made,   and   elections 
called  and  held,  can  have  no  existence." 
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In  the  case  of  State  v.  Kuhns,  4  Boyce 
(Del.)  416,  89  Atl.  1,  the  superior  court  of 
Delaware  denied  the  authority  of  the  Inglis 
Case  for  the  proposition  that  an  appoint- 
ment could  be  made  under  a  prospective  law, 
and  that  court  likewise  pointed  out  that  the 
power  of  appointment  which  was  upheld  in 
the  Inglis  Case  rested  in  reality  upon  a  pro- 
vision of  the  Constitution  which  made  the 
governor  the  appointing  power  for  all  offices 
created  by  statute.  Then  the  court  proceed- 
ed to  hold  void  an  appointment  made  by  the 
governor  six  days  prior  to  the  time  when  the 
act  authorizing  the  appointments  went  into 
effect.  In  distinguishing  between  the  case  at 
bar  and  the  Inglis  Case,  the  court  said :  "That 
case  is  no  aid  to  us  in  this  case  for  the 
appointment  here  was  made  under  authority 
of  the  same  statute  that  created  the  office, 
and  the  power  of  appointment  is  coexistent 
with  the  creation  of  the  office.  The  question 
then  is.  When  was  the  office  created  and  when 
was  the  power  of  appointment  conferred  upon 
the  [439]  governor?  Upon  the  date  of  the 
approval  of  the  act,  or  upon  the  date  that  by 
its  own  terms  it  took  effect?" 

In  the  solution  of  this  question,  which  is 
the  same  as  in  the  case  before  us,  the  Dela- 
ware court  relied  upon  no  less  an  authority 
than  Mr.  Justice  Shaw  of  the  supreme  court 
of  Massachusetts,  and  adopted  language  from 
an  opinion  contained  in  the  supplement  to 
Opinion  of  Justices,  3  Gray  (Mass.)  601-607, 
which  I  should  be  perfectly  content  to  adopt 
and  follow  in  the  instant  case.  Said  Chief 
Justice  Shaw:  "Every  provision  and  clause 
of  the  act,  whether  it  be  for  making  any  new 
law,  or  for  repealing,  qualifying,  or  amend- 
ing any  old  one,  are  absolutely  suspended 
until  the  arrival  of  the  time  limited  for  its 
going  into  operation,  to  the  same  effect  and 
purpose  as  if  it  had  been  passed  on  that 
day.  If  such  an  act  confers  powers  on  the 
governor  and  council  to  appoint  officers,  or  on 
the  legislature  or  people  to  elect  them,  such 
powers  do  not  become  vested  in  such  magis- 
trates or  people  until  the  day  limited  for  the 
act  to  go  into  operation.'*  See  also  Com.  v. 
Fowler,  10  Mass.  200;  State  v.  Meares,  116 
N.  C.  582,  21  S.  E.  «73;  State  v.  Peelle,  124 
Ind:  515,  8  L.R.A.  228,  24  N.  E.  440 ;  Santa 
Cruz  Water  Co.  v.  Kron,  74  Cal.  222,  15  Pac. 
772;  Harrison  v.  Colgan,  148  Cal.  69,  82  Pac. 
674;  Rice  v.  Ruddiman,  10  Mich.  125. 

Respondents  rely  upon  the  case  of  State 
V.  Irwin,  5  Nev.  Ill,  to  substantiate  their 
contention  that  an  appointment  to  a  new 
office,  to  take  effect  at  a  future  date  when 
the  act  creating  the  office  should  go  into  effect, 
is  a  good  appointment.  It  appears  in  that 
case  that  the  respondent  Irwin  was  desig- 
nated in  the  act  itself  as  sheriff.  It  also  ap- 
pears that  between  the  date  of  the  passage 
and  the  date  fixed  in  the  act  for  it  to  take 
effect^  Irwin  was  commissioned  by  the  gov* 
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ernor.  The  case  nowhere  holds  that  the  com- 
mission by  the  governor  alone  was  sufficient 
to  invest  Irwin  with  title  to  the  office.  On 
the  contrary,  clear  implication  of  the  deci- 
sion is  that  such  commission  was  not  suf- 
ficient to  vest  the  title  in  him;  for  it  was 
held,  in  accordance  with  the  principle  later 
established  in  this  state  in  the  Boucher  Case, 
that  the  power  of  the  governor  to  appoint  to 
office  was,  under  the  constitution  of  Nevada, 
as  here,  but  a  limited  appointive  power, — 
that  of  filling  vacancies  where  no  other 
method  is  provided  by  law.  That  such  is  the 
holding  of  the  Nevada  court  clearly  appears 
[440]  from  the  following  quotation  at  page 
128:  "Two  things  must  then  concur;  there 
must  be  a  vacancy,  and  no  provision  made  by 
the  Constitution,  or  ho  existent  law  for  filling 
the  same,  before  the  governor  can  exercise  the 
appointing  power.  Now,  if,  upon  the  creation 
of  this  new  office,  ...  no  vacancy  oc- 
curred, the  office  remained  to  be  filled  by  some 
power.  The  governor  had  not  that  poicer, 
and  there  was  no  prohibition  upon  the  legis- 
lature, unless  it  exist  in  the  constitutional 
provisions  heretofore  considered,  ...  If 
there  was  a  vacancy,  then  the  very  law  which 
created  the  county  and  occasioned  the  va- 
cancy filled  the  same,  and  there  was  no  such 
condition  of  affairs  as  §  8,  art.  5  [the  section 
authorizing  the  governor  to  make  appoint- 
ments to  fill  vacancies]  of  the  Constitution 
suggests;  but  upon  this  latter  point  it  is 
unnecessary  to  express  a  decided  opinion,  for 
Irwin  had  not  only  the  appointment  of  the 
legislature,  but  the  commission  of  the  gov- 
ernor." See  also  State  v.  Swift,  H  Nev.  128- 
337,  138. 

It  will  be  noted  that  the  section  in  Throop 
on  Public  Officers,  relied  upon  by  respondents 
(§  91),  contains  a  very  proper  qualification 
which  destroys  its  effect  as  authority  for  the 
proposition  contended  for  in  this  case.  The 
statement  is:  "As  a  general  rule,  a  pro- 
spective appointment  made  by  a  body  which, 
as  then  constituted,  has  power  to  fill  a  vor 
canoy  when  it  arises,  is  valid.  So  an  appoint- 
ment, to  take  effect  at  a  future  day,  when  the 
statute  creating  the  office  shall  take  effect,  is 
good."  This  latter  statement  no  doubt  pre- 
supposes the  existence  of  the  power  to  ap- 
point at  the  time  of  its  exercise.  The  only 
authority  cited  for  it  is  the  Nevada  case  of 
State  v.  Irwin,  supra,  in  which  the  court 
expressly  refused  to  hold  that  the  appoint- 
ment by  the  governor  alone  was  sufficient 
to  invest  the  respondents  with  title,  and 
where,  as  shown  above,  the  court  adheres  to 
the  theory  of  the  limited  appointive  power 
of  the  executive,  which  must  find  its  sanction 
in  some  "existent"  law.  Professor  Mechem, 
in  his  work  on  Public  Officers,  states  the  rule 
substantially  as  stated  by  Throop,  making 
proper  allowance  for  the  application  of  the 


limited  power  of  appointment  in  the  execu- 
tive. Says  Mechem,  §  133:  "A  prospective 
appointment  to  fill  an  anticipated  vtusancy  in 
a  public  office,  made  by  the  person  or  body 
which,  a«  then  constituted  [the  italics  are 
l^echem's]  is  empowered  to  fill  a  vacancy 
when  it  arises,  is,  in  the  absence  of  express  law 
forbidding  it,  a  legal  appointment,  and  vests 
title  to  the  office  in  the  appointee."  Neither 
[441]  of  these  authorities  goes  any  farther 
than  to  justify  the  exercise  of  the  vacancy- 
filling  power  of  the  governor  when  it  is  cer- 
tain that  a  vacancy  will  occur  at  a  future 
date.  This  is  altogether  different  from  the 
power  to  fill  an  office  for  a  definite  term  ex- 
tending beyond  the  period  to  which  vacancy 
appointments  are  legally  limited.  Under  the 
act  in  question  a  vacancy  appointment  is 
limited  to  expire  at  the  next  session  of  the 
legislature  following  the  appointment.  Sess. 
Laws  1915,  chap.  237,  §  3. 

Upon  the  supposition  that  a  newly  created 
office,  which  has  never  had  an  incumbent 
and  which  no  one  has  been  legally  authorized 
to  assume,  can  be  deemed  vacant  so  as  to  call 
into  being  the  vacancy-filling  power  of  the 
governor  (as  to  which  the  authorities  are  in 
sharp  conflict,  Mechem,  Pub.  Off.  §  132),  the 
appointments  made,  designating  the  respond- 
ents as  members  of  the  Board  of  Regents, 
could  have  no  effect  other  than  that  of 
ordinary  vacancy  appointments  by  the  gov- 
ernor. Certainly  a  new  office  is  not  regarded 
as  vacant  for  the  whole  term  under  the  law 
of  this  state.  Comp.  Laws  1913,  §  683.  A 
vacancy  appointment  expires  at  the  time 
limited  by  law,  even  though  no  successor  has 
been  appointed.  See  Mechem,  Pub.  Off. 
§  139. 

If  valid  appointments  can  be  made  before 
the  law  conferring  power  to  make  them  can 
become  effective,  what  else  may  be  done? 
Might  a  board  legally  enter  into  a  contract 
before  the  law  authorizing  them  to  do  so 
could  become  effective?  Would  a  contract  so 
made  be  binding,  bo  that  its  obligation  could 
not  be  impaired?  Could  a  mere  majority  of 
the  legislature  authorize  money  t6  be  drawn 
from  the  state  treasury  in  any  year  of  a 
legislative  session  before  the  law  appropri- 
ating it  goes  into  effect?  Certainly  a  ma- 
jority could  put  any  such  provision  into  a  bill 
and  could  pass  it,  although  it  might  lack 
the  necessary  vote  to  make  the  bill  effective 
as  an  emergency  matter.  The  subject-matter 
itself  might  even  be  wholly  inappropriate  for 
an  emergency.  The  opinions  of  Justices 
Bruce  and  Christianson  go  a  long  way 
towards  denying  the  effect  of  the  plain  lan- 
guage of  our  Constitution.  Of  what  force  is 
the  constitutional  provision  postponing  the 
effect  of  legislation  if,  where  no  emergency 
exists,  officers  may  be  inducted  into  office  im- 
der  commissions  to  hold  six  yearsy  wfaidh  com- 
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misBionB  are  issued  before  the  law  goes  into 
effect,  and  by  an  oflBcer  whose  legal  power  to 
appoint  is  limited  by  express  law  to  the 
filling  of  vacancies?  If  such  appointments 
[442]  convey  title  to  office,  by  what  process  of 
reasoning  will  we  withhold  the  exercise  of  the 
governmental  franchise  in  other  directions 
and  to  what  extent  will  we  deny  effect  to 
laws  adopted  in  the  face  of  the  Constitution 
withholding  the  operation  of  laws  for  a  given 
period  ? 

There  is  no  question  in  this  case  of  validat- 
ing any  act  previously  done  without  author- 
ity of  law,  and  it  cannot  be  contended  that 
the  law  relates  back,  for  every  expression  in 
the  act  is  prospective.  The  legislature  did 
not  purport  to  validate,  as  of  July  Ist,  acts 
of  the  governor  prior  to  that  time  which  were 
not  legally  done,  and  no  amount  of  contrary 
assertion  can  change  the  plain  meaning  of 
the  act  in  this  particular.  See  State  v. 
Wright,  251  Mo.  325,  Ann.  Cas.  1915A  588, 
158  S.  W.  829.  It  will  be  time  enough  to  con- 
sider the  effect  of  a  validating  act  or  cura- 
tive act  when  we  have  such  a  law  before  us. 
Neither  is  there  any  question  here,  as  I  see 
it,  of  relation  back  by  operation  of  law. 
When  elections  are  held  they  must  be  author- 
ized by  existing  laws  or  they  are  void.  Santa 
Cruz  Water  Co.  v.  Kron,  74  Cal.  222,  15  Pac. 
772;  People  v.  Johnston,  6  Cal.  674;  State 
V.  Williams,  114  Wis.  402,  90  N.  W.  452,— 
and  I  can  see  no  distinction  in  this  regard 
between  an  election  and  an  appointment. 

The  appointments  of  respondents  can  in 
no  proper  sense  be  regarded  as  legislative 
appointmanta  They  were  not  made  by  the 
legislature,  but  by  the  governor.  The  names 
of  the  respondents  are  not  incorporated  in 
the  bill,  nor  did  the  legislature,  as  such,  as- 
sume any  responsibility  for  the  selection  of 
the  men  appointed.  What  it  did  attempt  to 
do  was  to  authorize  the  governor  to  make 
appointments  with  the  consent  of  the  senate, 
and  the  appointments  so  made  would,  of 
course,  be  perfectly  valid,  if  the  power  to 
make  them  existed  at  the  time.  I  do  not 
question  the  proposition  that  the  appointing 
power  is  under  the  control  of  the  legislature. 
The  following  authorities  fully  substantiate 
this  doctrine.  People  v.  Freeman,  80  Cal. 
233,  18  Am.  St.  Rep.  122,  22  Pac,  173;  note 
by  Freeman  in  13  Am.  St.  Rep.  125;  Fox  v. 
McDonald,  101  Ala.  51,  21  L.R.A.  529,  46  Am. 
St.  Rep.  98,  13  So.  416;  State  v.  George,  22 
Ore.  142,  16  L.R.A.  737,  29  Am.  St.  Rep.  588, 
29  Pac.  356.  The  fact  that  this  plenary  pow- 
er of  control  exists  in  the  legislature  makes 
it  all  the  more  important  that  the  power  be 
exercised  in  accordance  with  law. 

As  to  the  question  of  contemporaneous  con- 
struction by  all  the  state  [443]  officials,  sug- 
gested in  the  opinion  of  Chief  Justice  Bruce, 
if  available  information  is  correct  this  is  an 


over-statement  as  it  appears  that  some  of 
the  state  officials  at  least  refrained  from  re- 
garding laws  as  in  operation  during  the  time 
for  filing  referendum  petitions.  Its  inac- 
curacy is  evidenced  by  the  opinion  of  the  at- 
torney general  hereinbefore  referred  to. 

I  find  myself  in  entire  accord  with  much 
that  is  said  in  the  opinion  of  Mr.  Justice 
Christianson.  In  this  opinion  he  discusses 
a  number  of  questions  which,  to  my  mind, 
have  little  or  no  bearing  upon  the  case  in 
hand.  The  real  point  of  disagreement  is 
upon  the  validity  of  appointments  made  with- 
out the  sanction  of  an  existing  law.  My 
views  upon  this  question  have  been  set  forth 
at  length  in  the  foregoing  opinion,  and  they 
are  concurred  in  by  my  associate.  Judge 
Grace.  I  am  also  authorized  to  say  that, 
while  Mr.  Justice  Robinson  holds  that  the 
act  was  in  force  when  the  appointments  were 
made  and  that  they  were  consequently  valid, 
he  too  agrees  that  valid  appointments  cannot 
be  made  except  under  an  existing  law.  Un- 
der his  view  that  point  is  not  inaterial. 

In  the  opinion  of  Mr.  Justice  Christianson 
it  is  stated  that  if  the  contentions  of  the 
attorney  general  are  correct,  it  would  be  im- 
possible for  the  legislature  to  provide,  in  the 
act  creating  statutory  offices,  for  the  appoint- 
ment and  confirmation  of  the  incumbents  of 
such  offices  at  the  same  session  of  the  legis- 
lature at  which  they  were  created,  and  that, 
according  to  his  argument,  it  would  be  neces- 
sary for  the  governor  to  refrain  from  making 
the  nominations  until  after  July  1st,  and 
then  call  a  special  session  to  act  upon  the 
appointments.  It  may  be  confidently  assert- 
ed that  no  such  situation  would  result.  As 
to  offices,  the  creation  and  filling  of  which 
is  a  matter  of  real  emergency,  it  may  be 
done  in  exactly  the  same  way  it  has  always 
been  done  heretofore,  by  the  inclusion  of  a 
proper  emergency  clause;  and,  if  it  is  de- 
sired to  extend  the  ground  of  legal  possi- 
bility in  this  direction,  all  that  need  be  done 
is  to  pass  a  general  law  or  an  amendment  to 
existing  statutes  broadening  the  scope  of  the 
executive  powers  with  reference  to  vacancy 
appointments.  The  foregoing  suggestion  does 
not  imply  any  limitation  whatsoever  upon 
the  legislative  power  with  respect  to  statutory 
offices,  as  suggested  by  Mr.  Justice  Christian- 
son.  On  the  contrary  it  assumes  that  the 
matter  is  within  the  absolute  control  of  the 
[444]  legislature,  but  it  does  require  that  this 
control  be  exercised  by  law.  Neither  is  there 
anything  novel  or  anomalous  in  the  suggestion 
made.  The  condition  herein  commented  upon 
is  but  the  logical  result  of  the  more  stringent 
constitutional  limitation  upon  the  power  of 
the  legislature  to  place  its  acts  into  immedi- 
ate effect.  Should  the  opinions  of  Justices 
Bruce  and  Christianson  become  the  law  of  this 
state,  such  legislation  as  is  suggested  would 
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not,  it  is  true,  be  required;  but  in  my  judg- 
ment, it  is  a  safer  policy  to  amend  deficiencies 
in  existing  laws,  if  they  are  considered  to  be 
deficient,  by  proper  legislative  action  rather 
than  accomplish  the  same  end  by  judicial 
legislation.  As  I  read  the  opinion  of  Mr. 
Justice  Christianson,  it  begs  the  whole  ques- 
tion by  starting  with  the  proposition  that 
it  is  the  duty  of  the  court  to  sustain  and 
apply  the  legislative  intention.  The  question 
is  not  what  the  legislature  intended.  That  is 
perfectly  clear.  The  real  question  is  whether 
the  intention  they  entertained  was  so  ex- 
pressed so  as  to  become  law  authorizing  what 
was  done  in  carrying  out  this  intention. 

For  the  foregoing  reasons  I  think  there 
should  be  a  judgment  of  ouster. 

Grace,  J.  {dissenting), — I  dissent  from 
the  result  arrived  at  by  a  majority  of  the 
court.  Each  member  of  this  court  is  writing 
more  or  less  fully  his  opinion  in  this  case, 
and  the  opinion  when  finished  will  be  exceed- 
ingly long,  and  for  this  reason  I  do  not  feel 
disposed  to  set  forth  all  my  objections  to  the 
opinion  of  the  majority  and  the  conclusions 
therein  reached,  but  will  content  myself  with 
setting  forth  a  few  of  the  main  objections  to 
the  majority  opinion,  and  to  give  my  views 
as  to  the  proper  construction  of  §  26  of  art. 
2  of  the  Constitution  of  the  state  of  North 
Dakota  as  amended,  and  how  the  same  reads 
when  it  is  amended,  and  to  give  my  con- 
struction of  §  67  of  the  Constitution  as 
amended,  and  to  show  how  the  same  reads 
after  the  same  has  been  amended,  and  to  con- 
strue in  part  chapter  237  of  the  Session  Laws 
of  1916. 

The  amendments  to  §§  26  and  67  of  the  Con- 
stitution, and  the  repeal  in  part  of  §  67,  and 
what  effect  such  steps  have  had,  and  what  if 
any  changes  have  been  made,  how  those  por- 
tions of  the  Constitution  now  [445]  stand, 
and  how  they  now  read  since  changed  and 
amended,  may  be  made  more  clear  by  com- 
parative analysis. 

These  amendments  which  have  been  added 
to  §§  26  and  67,  and  the  repeal  of  part  of 
67,  may  be  compared  to  a  machine  before  its 
various  parts  are  placed  together  in  mechani- 
cal harmony.  As  the  parts  of  the  machine 
lie  en  masse,  disorganized  and  disarranged,  it 
is  difficult  to  determine  the  usefulness  of  the 
various  parts  of  such  machine,  but  when  the 
parts  of  the  machine  are  arranged  in  their 
proper  mechanical  places  so  that  each  shall 
perform  its  proper  part  and  function  as  re- 
lated to  the  intended  use  of  such  machine, 
the  harmony  of  each  part  with  the  other 
in  construction,  mechanism,  and  function,  be- 
comes manifest. 

If  parts  of  the  machine  are  changed  in 
character  by  new  ideas  or  inventions,  or  if 
entirely  new  parts  are  inserted  in  a  portion 


of  such  machine,  such  new  parts  must  func- 
tion, must  perform  the  work,  accomplish  the 
work,  for  which  they  were  inserted,  or  they 
become  aqd  are  useless  and  of  no  value; 
either  they  are  a  necessary,  desirable,  and 
usable  functional  part  of  such  machine,  or 
they  are  not;  they  are  either  used  or  dis- 
carded. 

The  sovereign  will  of  the  people,  expressed 
in  the  manner  prescribed  by  law%  amended 
§  26,  and  amended  and  also  repealed  part  of 
§  67  of  the  state  Constitution.  Like  the  ma- 
chine referred  to,  the  people  by  and  through 
their  sovereign  will  and  power  added  new 
parts  to  §  26;  they  added  new  parts  to  §  67, 
and  took  out  old  parts  from  §  67. 

This  procedure  by  the  sovereign  will  of  the 
people,  so  had,  makes  this  part,  of  the  Con- 
stitution appear  disorganized,  uncertain,  and 
unworkable  if  the  new  parts  so  added  are  not 
carefully  put  in  their  proper  place  and  rela- 
tion; but  as  soon  as  the  new  parts  of  the 
Constitution  are  inserted  in  their  proper 
place,  placed  in  their  true  position  and  rela- 
tion, in  §§  26  and  67,  and  then  read  after 
being  so  properly  placed  and  arranged,  har- 
mony at  once  displaces  chaos;  certainly  dis- 
places doubt;  the  sovereign  will  of  the  people 
becomes  immediately  manifest;  all  doubt  and 
uncertainty  are  at  once  dispelled.  Section  26 
as  amended  by  the  supreme  power  of  the 
state,  the  sovereign  will  of  the  people  duly 
expressed  by  the  electors  in  the  due  exercise 
of  their  highest  and  most  valuable  preroga- 
tive, that  of  suffrage,  reads  as  follows: 

[446]  "A  Concurrent  Resolution  for  an 
Amendment  to  the  Constitution  Providing 
for  the  Initiative  and  Referendinn. 

"Amendment.  Section  26  of  article  2  of  the 
Constitution  of  the  state  of  North  Dakota  is 
hereby  amended  to  read  as  follows : 

"§  26.  The  legislative  authority  of  the 
state  of  North  Dakota  shall  be  vested  in  a 
legislative  assembly  consisting  of  a  senate 
and  house  of  representatives,  but  the  people 
reserve  to  themselves  power  to  propose  laws 
and  to  enact  or  reject  the  same  at  the  polls, 
independent  of  the  legislative  assembly,  and 
also  reserve  power,  at  their  own  option,  to 
approve  or  reject  at  the  polls,  any  act,  item, 
section  or  part  of  any  act  or  measure  passed 
by  the  legislative  assembly.  The  first  power 
reserved  by  the  people  is  the  initiative,  or 
the  power  to  propose  measures  for  enactment 
into  laws,  and  at  least  10  per  cent  of  the  legal 
voters  to  be  secured  in  a  majority  of  the 
counties  of  the  state  shall  be  required  to  pro- 
pose any  measure  by  initiative  petition,  and 
every  such  petition  shall  include  the  full  text 
of  the  measure  so  proposed.  Initiative  peti- 
tions shall  be  filed  with  the  secretary  of  state 
not  less  than  thirty  days  before  any  regular 
session  of  the  legislative  assembly;  he  shall 
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transmit  the  same  to  the  legislative  assembly 
as  soon  as  it  convenes.  Such  initiative  meas- 
ures shall  take  precedence  over  all  other 
measures  in  the  legislative  assembly  except 
appropriation  bills,  and  shall  be  either  en- 
aeieU  or  rejected  without  change  or  amend- 
ment by  the  legislative  assembly  within  forty 
days.  If  any  such  initiative  measure  shall 
be  enacted  by  the  legislative  assembly  it 
shall  be  subject  to  referendum  petition,  or  it 
may  be  referred  by  the  legislative  assembly 
to  the  people  for  approval  or  rejection.  If 
it  is  rejected  or  no  action  is  taken  upon  it 
by  the  legislative  assembly  within  said  forty 
days,  the  secretary  of  state  shall  submit  it 
to  the  people  for  approval  or  rejection  at  the 
next  ensuing  regular  general  election.  The 
legislative  assembly  may  reject  any  measure 
so  proposed  by  initiative  petition  and  propose 
a  different  one  to  accomplish  the  same  pur- 
pose, and  in  any  such  event  both  measures 
shall  be  submitted  by  the  secretary  of  state 
to  the  people  for  approval  or  rejection  at  the 
next  ensuing  regular  election.  II  conflicting 
measures  submitted  to  the  people  at  the  next 
ensuing  election  shall  be  approved  by  a  ma- 
jority of  the  votes  severally  cast  for  and 
against  the  same,  the  one  receiving  the 
highest  number  of  affirmative  votes  shall 
[447]  thereby  become  valid,  and  the  other 
shall  thereby  be  rejected.  The  second  power 
is  the  referendum,  or  the  power  to  order  any 
act,  item,  or  part  of  any  act  to  be  referred 
to  the  people  for  their  approval  or  rejection 
at  the  polls,  and  it  may  be  ordered  (except 
as  to  laws  necessary  for  the  immediate  pres- 
ervation of  the  public  peace,  health  or 
safety),  as  to  any  measure  or  any  parts, 
items  or  sections  of  any  measures  passed  by 
the  legislative  assembly  either  by  a  petition 
signed  by  10  per  cent  of  the  legal  voters  of 
the  state  from  a  majority  of  the  counties, 
or  by  the  legislative  assembly,  if  a  majority 
of  the  members  elect  vote  therefor.    .    .    . 

"The  filing  of  a  referendum  petition  against 
one  or  more  items,  sections  or  parts  of  an 
act  shall  not  delay  the  remainder  of  that  act 
from  becoming  operative.  Referendum  peti- 
tions against  measures  passed  by  the  legisla- 
tive assembly  shall  be  filed  with  the  secretary 
of  state  not  more  than  ninety  days  after  the 
final  adjournment  of  the  session  of  the  legis- 
lative assembly  which  passed  the  measure  on 
whieh  the  referendum  is  demanded.  The  veto 
power  of  the  governor  shall  not  extend  to 
measures  referred  to  the  people.  All  elections 
on  measures  referred  to  the  people  of  the  state 
shall  be  had  at  biennial  regular  elections,  ex- 
cept as  provisions  may  be  made  by  law  for  a 
special  election  or  elections.  Any  measure  re- 
ferred to  the  people  shall  take  etleek  when  it  is 
approved  by  a  majority  of  the  votes  cast 
thereon  and  not  otherwise  and  ehall  be  in 
force  from  the  date- of  the  official  declaration 
of  the  vote. 


"The  enacting  clause  of  all  the  initiative 
bills  shall  be,  'Be  it  enacted  by  the  people  of 
the  state  of  Xorth  Dakota.'  This  section  shall 
not  be  construed  to  deprive  any  member  of 
the.  legislative  assembly  of  the  right  to  intro- 
duce any  measure.  The  whole  number  of 
votes  for  secretary  of  state  at  the  regular 
election  last  preceding  the  filing  of  any  peti- 
tion for  initiative  or  for  the  referendum  shall 
be  the  basis  on  which  the  number  of  legal 
voters  necessary  to  sign  such  petition  shall  be 
counted. 

"Petitions  and  orders  for  the  initiative  and 
for  the  referendum  shall  be  filed  with  the 
secretary  of  state,  and  in  submitting  the  same 
to  the  people  he  and  all  other  ofiicers  shall 
be  guided  by  the  general  laws  and  the  act  sub- 
mitting this  amendment  until  legislation  shall 
be  specially  provided  therefor. 

[448]  "This  amendment  shall  be  self -execut- 
ing, but  legislation  may  be  enacted  to  facili- 
tate its  operation." 

A  careful  reading  of  the  above  §  26  as  thus 
amended  can  leave  no  doubt  as  to  the  meaning 
thereof.  There  is  no  room  for  doubt.  There 
is  none. 

Section  67  was  repealed  in  part  and  amend- 
ed. Where  the  provisions  of  an  earlier  con- 
stitutional provision  are  in  conflict  with  a 
later  constitutional  provision,  it  is  certainly 
law  that  the  later  constitutional  provisions 
will  prevail  over  the  earlier,  and  where  the 
earlier  provisions  are  inconsistent  with  the 
later  constitutional  provisions,  the  earlier 
constitutional  provisions  are  thereby  repealed. 
If  a  statute  is  in  force  and  effect  and  later 
another  statute  is  enacted  and  made  law 
which  is  entirely  contrary  to  the  provisions  of 
the  first  statute,  even  though  nothing  is  said 
in  the  latter  statute  about  repealing  the 
former  statute,  the  former  is  nevertheless 
wholly,  entirely,  and  effectively  repealed  by 
the  enactment  of  the  later  law.  The  two 
cannot  stand  together,  and  hence  the  later 
expression  is  said  to  be  the  law  because  it 
expresses  a  later  will  of  the  people,  who  in 
the  last  analysis  are  the  paramount  authori- 
ty. Section  67  as  it  originally  stood,  and 
before  amended  and  in  part  repealed,  is  en- 
tirelv  inconsistent  with  the  later  constitu- 
tional  amendment  thereto  contained  in  the 
referendum  law.  Either  §  67  in  so  far  as  it 
is  inconsistent  with  the  referendum  law  must 
fall,  or  the  later  expressed  will  of  the  people 
in  the  referendum  law  must  fall.  They  are 
inconsistent;  they  cannot  stand  together;  one 
or  the  other  must  be  inoperative.  There  can- 
not be  two  emergency  clauses.  The  writer 
of  this  opinion  claims  that  when  the  amend- 
ment to  S  07  as  found  in  the  referendum  law 
is  placed  in  its  proper  relation  and  position 
in  S  67,  as  amended,  and  then  read,  there  can 
be  no  doubt  but  what  §  67  is  in  part  repealed, 
and  that  the  emergency  clause  contained  in 
§  67  as  it  originally  stood  is  entirely  repealed, 
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and  that  §  67  as  amended  reads  clearly,  and 
there  is  no  need  of  construction  when  the 
same  are  placed  in  their  intended  positions 
and  so  read.  Section  67  as  repealed  in  part 
and  amended  reads  as  follows:  "No  act  of 
the  legislative  assembly  shall  take  effect*  un- 
til July  1,  after  the  close  of  the  session,  un- 
less in  case  of  emergency.    .    .    . 

"When  it  is  necessary  for  the  immediate 
preservation  of  the  public  [449]  peace,  health 
or  safety  that  a  law  shall  become  effective 
without  delay,  such  necessity  and  the  facts 
creating  the  same  shall  be  stated  in  one  sec- 
tion of  the  bill,  and  if  upon  aye  and  no  vote 
in  each  house  two  thirds  of  all  the  members 
elected  to  each  house  shall  vote  on  a  separate 
roll  call  in  favor  of  the  said  law  going  into 
instant  operation  for  the  immediate  preserva- 
tion of  the  public  peace,  health  or  safety,  such 
law  shall  become  operative  upon  approval  by 
the  governor." 

Reading  the  above  §  67  as  thus  amended, 
is  there  any  doubt, — is  there  any  need  for  con- 
struction? Certainly  not.  There  is  no  need 
for  construction  in  either  §  25  or  §  67  as 
amended,  when  they  are  properly  placed,  and 
their  parts  as  amended  placed  in  their  prop- 
er relation,  they  afford  their  own  construc- 
tion, and  at  once  by  their  clearness  dissipate 
all  misunderstanding  and  doubt  and  stand 
forth  as  the  express,  solemn  will  of  the  sover- 
eign people. 

Taking  notice  also  of  contemporaneous  his- 
tory, it  can  readily  be  gathered  that  the  emer- 
gency clause  mentioned  in  §  67  as  it  originally 
stood  was  subjected  to  much  abuse.  An  ex- 
amination of  the  laws  discloses  that  its  use 
became  an  exceedingly  common  matter,  it 
being  tacked  onto  bills  most  frequently. 

Kow,  an  emergency  clause  should  not  be 
tacked  onto  a  bill  imless  there  is  a  real 
emergency.  Emergency  Implies  the  necessity 
for  immediate  action.  It  means  a  condition 
of  affairs  that  will  brook  no  delay.  It  means 
that  some  law  should  be  passed  at  once,  with- 
out delay,  for  the  reason  that  some  public 
interest,  as  public  health,  peace,  or  safety, 
might  suffer  unless  there  was  a  law  which 
went  into  immediate  effect.  So  the  people 
in  their  sovereign  capacity  amended  §  67  so 
as  to  meet  all  such  emergencies,  and  they 
said  that  the  only  emergency  that  would 
necessitate  the  immediate  enactment  of  a  law 
would  be  such  necessity  as  would  affect  the 
health,  peace,  or  safety  of  the  people  of  the 
state;  and  so  they  inserted  that  provision  in 
§  67,  and  repealed  the  former  emergency 
clause  contained  in  §  67  by  so  doing,  and  at 
the  same  time  made  it  more  difficult  to  attach 
the  new  emergency  clause.  Notice,  by  con- 
sideration of  §  67  aa  it  originally  stood,  that 
the  emergency  clause  could  be  attached  merely 
by  vote  of  two  thirds  of  the  members  of  each 
house  present  taken  by  an  aye  and  no  vote; 


notice,  in  the  new  emergency  clause  which 
repealed  the  emergency  clause  of  §  67,  as  it 
originally  stood,  when  a  law  is .  passed  to 
which  the  new  emergency  clause  [450]  is  at- 
tached, such  emergency  must  be  one  that 
affects  the  health,  peace,  or  safety  of  the 
people,  and  the  reasons  and  evidence  set  forth 
showing  that  it  does  affect  the  peace,  health, 
and  safety  of  the  people,  and  must  be  con- 
tained in  a  separate  section,  and  in  addition  to 
this  (notice  the  difference)  it  must  be  passed 
by  a  two-thirds  vote  of  all  the  members  of 
each  house  elected, — ^not  present,  but  elected; 
and  the  vote  must  be  by  a  separate  vote  in 
each  house,  and  must  be  an  aye  and  no  vote. 

It   at   once   becomes   manifest   what    care^ 
caution,   study,  and  thought  the  people   ex- 
ercised in  thinking  out  and  enacting  such  con- 
stitutional amendment.    -As  enacted  it  con- 
stitutes the  supreme  law  of  the  state.    It  Lb 
the   latest   expression   of   the   sovereign   will 
of  the  people.     It  is  the  latest  fundamental 
law  by  which  the  legislature  and  the  courts, 
each  of  whom  are  nothing  more  nor  less  than 
the  servants  of  the  people,  must  be  guided  and 
governed.     There  is  no  room  for  interpreta- 
tion; there  is  no  room  for  construction;  it  is 
the   sovereign   will   of  the   people,    duly    ex- 
pressed in  a  proper  constitutional  amendment, 
and  from  the  will  of  the  people  so  expressed 
there  is  no  appeal.     It  is  the  fundamental 
law,    plainly    and    unequivocally    expressed. 
There  is  therefore  only  one  emergency  clause, 
and  that  is  the  one  contained  in  the  referen- 
dum law  and  which  makes  §  67  read  as  above. 
For  this  reason  chapter  237  of  the  Session 
Laws  of  1915  did  not  go  into  effect  until  the 
1st  day  of  July,  1916,  and  before  it  went  in- 
to effect  no  act  could  be  done  under  it  of  any 
kind  or   character.     No  nominations  or  ap- 
pointments could  be  made,  and  the  appoint- 
ments so  made  were  withojit  the  sanction  of 
the  law  and  ineffective  and  void,  and  the  law 
was  not  a  law  until  July  1st.     If  the  legis- 
lature had  seen  fit  it  could  have  amended  the 
law  relative  to  vacancies  in  such  manner  as 
to  have  permitted  the  governor  to  appoint 
persons  to  fill  the  offices  created  by  the  law 
at  the  time  when  the  law  became  effective, 
July  1st,  and  thus  have  avoided  any  incon- 
venience.    But,  however  this  may  be,   it  is 
clear  that  the  emergency  clause  of  §  67  as 
it  originally  stood  is  repealed  and  is  of  no 
further  force  and  effect,  and  §  67  as  amended 
is  in  the  form  in  which  it  has  been  set  out  in 
this  dissenting  opinion. 

Mr.  Justice  Birdzell  has  written  an  ex- 
haustive and  clear  analysis  of  the  law  of  this 
case.  It  is  supported  by  the  weight  of  au- 
thority of  other  states  having  a  section  in 
the  Constitution  identical  witii  §  67  and  a 
referendum  law  similar  to  our  own.  His 
legal  analysis  so  set  [461]  forth  is  unanswer- 
able, and  in  my  opinion  is  the  law.     With 
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Justice  Birdzell's  legal  conclusions,  analysis, 
and  opinion  as  to  the  law  of  this  case  I  most 
heartily  agree  and  concur. 

I  would  very  much  like  to  go  further,  with 
more  analyses,  and  give  many  other  reasons 
for  dissent,  but  the  lengthy  condition  of  the 
opinion  as  it  will  exist  in  its  complete  state, 
including  the  various  dissenting  opinions, 
forbids  my  going  further  in  giving  my  reasons 
for  dissent.  I  therefore  close  this  dissent- 
ing opinion  by  stating  that  I  dissent  from  the 
result  arrived  at  by  the  majority. 

After  the  original  opinion  was  filed,  a  pe- 
tition for  rehearing  was  made  and  filed,  and 
an  order  entered  on  June  20^  1917,  denying 
the  petition. 


NOTE. 

The  reported  case  construes  the  provisions 
of  the  North  Dakota  constitution  relating  to 
the  referendum  and  to  emergency  legislation. 
The  court  holds  that  the  provision  whereby 
legislation  may  be  withheld  from  the  referen- 
dum by  an  emergency  clause  in  a  stated  form 
is  wholly  distinct  from  the  previously  exist- 
ing provision  for  giving  immediate  effect  to 
legislation  by  an  emergency  clause.  It  is 
accordingly  held  that  an  act,  not  referred  to 
popular  vote  and  against  which  no  petition 
for  a  referendum  has  been  filed,  takes  imme- 
diate effect  though  the  emergency  clause 
therein  is  not  in  the  form  prescribed  by  the 
referendum  section  of  the  constitution.  The 
construction  of  initiative  and  referendum  pro- 
visions is  considered,  with  a  specific  discus- 
sion of  emergency  laws,  in  the  note  to  State 
7.  aausen,  Ann.  Cas.  1916B  810. 


CARTWRIORT-GAPS   COMPANY 

v. 

FISGHEIi  ET  All.  ' 

Mistiflrippi  Supreme  Ck>urt — ^Maroh  6,  1917 
lis  MiM,  869;  74  So.  07S. 

tdbel    and    Slander    —    Pnblioatioa.    — 
Biotation  to  Stenoc'Apl&er. 

The  dictation  of  a  letter  to  a  stenographer 
employed  by  a  person  or  corporation  in  its 
business  is  not  a  sufficient  publication  of  mat- 
ters therein  alleged  to  be  libelous  per  se,  in 
tlM  abeeace  of  any  repetition  by  the  person 
or  stenographer  to  other  peffsone. 

[See  note  at  end  of  this  case.] 

Xietter     Mailed     ta     Pareon     Defamed 
Theaeeby* 

A  letter  written  by  defendant  corporation 
to  plaintiff  concerning  a  business  transaction 


between  them,  and  urging  payment  for  ma- 
chinery sold  to  plaintiff,  sent  under  seal  and 
for  plaintiff's  inspection  alone,  is  privileged, 
and  alleged  libelous  statements  therein  does 
not  constitute  actionable  libel. 

[See  1  Ann.  Cas.  190;  11  Ann.  Cas.  425.} 

Appeal  from  Chancery  Court,  Warren 
county:     Thomas,  Judge. 

Action  by  Fischel  et  al.,  plaintiffa»  against 
Cartwright'Caps  Company^  defendant.  De- 
murrer to  bill  overruled.  Defendants  grants 
ed  appeal  under  statute.  The  facts  are  stated 
in  the  opinion.     Rsvebsed. 

Eirahy   Dent    d/   Ijoaidatb   fo<r    appellants. 
Brunini  Sirach  d  Qriffith  for  appellee* 

[359]  Etubidob,  J. — Fischel  &  Kaufman, 
partnership  composed  of  Jewish  citizens  doing 
business  in  Vicksburg,  brings  this  suit  in  the 
chancery  court  for  an  alleged  libel  contained 
in  certain  correspondence  written  by  the  ap- 
pellant to  the  appellees.  It  seems  that  the 
appellees  are  engaged  in  the  laundry  business 
and  purchased  certain  machinery  from  the  ap- 
pellants known  as  a  "water  softening  outfit," 
and  the  corespondence  grew  out  of  the  trans- 
actions regarding  the  purchase  and  use  of  this 
machinery.  It  is  alleged  that  on  or  about  the 
4th  of  November  the  appellant  mailed  to 
[360]  the  appellees  a  letter  which,  omitting 
the  immaterial  parts,  reads  as  follows: 

We  cannot  help  but  feel  that  you  are 
exercising  the  prerogative  of  a  cheap  Jew, 
and  in  order  to  get  these  notes  paid  and 
forget  them  we  are  sending  draft  amounting 
to  four  hundred  six  dollars  and  forty-two 
cents  for  notes,  less  W.  H.  Bruser  invoice  of 
forty-three  dollars  and  fifty -eight,  as  per  your 
letter  of  October  19th.     Please  honor  same. 

Yours  very  truly, 

Cabtwbight-Caps  Co. 
Per  Chaplin  A.  Cabtw&igut,  President. 
P.  S. — The  above  draft  will  be  presented 
on  November  13th,  the  day  the  last  note  is 
due. 

There  was  another  letter,  alleged  to  have 
preceded  this  letter,  and  marked  '^Exhibit  A" 
to  and  made  a  part  of  the  bill,  as  follows: 

Chicago,  Oct.  23,  1914. 
Messrs.  Fischel  A  Kaufman,  Prop.  Pearl 
Laundry,  Viekshurg,  Miss. — Gentlemen:  We 
are  at  a  loss  to  understand  your  attitudo 
regarding  the  payment  of  your  notes,  and 
also  that  part  of  your  letter  which  reads  as 
follows:  *That  after  plant  was  installed, 
gave  us  no  satisfaction' — especially  after  re- 
ceiving your  letter  in  which  you  state  how 
delighted  you  were,  and  in  addition  having 
been  personally  told  of  the  satisfactory  re-- 
suits  you  were  obtaining.     Further,  we  do 
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not  Bee  why,  if  you  want  to  be  square,  you 
should  ask  us  to  send  these  notes  for  collec- 
tion. Your  contract  called  for  this  money  in 
Chicago  funds.  Ftom  this  letter  you  evident- 
ly want  to  ignore  our  bill  for  the  castings 
and  room  and  board  of  our  man  while  making 
the  change  in  your  filter.  It  seems  that  no 
dependence  whatever  can  be  put  in  you.  We 
have  your  several  promises  of  paying,  yet 
you  do  not  honor  our  drafts  when  sent  to 
the  bank.  We  feel  that  you  are  very  unjust 
and  unkind  in  trying  to  hold  us  up  for  this 
tank,  for  as  we  have  stated  several  times,  we 
do  not  feel  that  our  equipment  was  at  fault, 
and  the  suggestions  that  have  been  made 
were  made  [361]  to  you  with  a  view  of  giving 
you  something  which  would  in  a  way  protect 
you  against  your  own  carelessness,  if  you 
did  neglect  it  or  fail  to  take  care  of  it. 
The  original  filter  which  was  put  in  the 
tank — had  the  water  been  kept  away  from 
the  foundations — ^would  have  given  you  per- 
fect Alteration,  but  in  the  condition  in  which 
the  writer  found  your  tank,  and  the  water 
still  running  around  the  foundations,  the 
chances  are  there  wasn't  a  tight  joint  in 
the  whole  filter  box.  Yet  in  one  of  your 
letters  you  state  that  at  the  expense  of  a 
very  few  dollars  you  could  have  repaired 
that,  but  instead  of  acting  on  your  own  initia- 
tive you  were  writing  letters  of  complaint  in 
here  and  holding  up  payment  of  your  notes. 
Please  tell  us  what  is  to  be  done  with  such 
people.  As  your  Mr.  Kaufman  stated  to  the 
writer,  and  also  wrote  to  this  ofiSce,  how 
easily  and  how  cheaply  the  repairs  could 
have  been  made,  we  are  at  a  loss  to  under- 
stand why  you  permitted  our  Mr.  Aagaard 
to  make  any  change  whatever.  The  Cart- 
wright-Caps  Company  stand  back  of  every 
machine  they  put  out,  but  we  cannot  an- 
ticipate nor  forstall  carelessness  and  neglect. 
As  stated  in  our  previous  letters,  we  do  not 
feel  obligated  for  expense  you  were  put  to 
for  installing  the  auxiliary  tank,  and  feel 
you  are  using  your  nerve  in  presuming  to 
hold  us  up  for  this  money.  Until  you  pay 
your  notes,  some  of  which  are  long  past  due, 
and  advise  us  of  your  intentions  regarding 
the  bill  for  castings  and  Mr.  Aagaard's  ex- 
pense, we  cannot  enter  into  any  discussion  in 
regards  to  allowances. 

Yours  very  truly, 

Oartwriqht-Caps  Co. 
Per  CHAPLiTf  A.  Cabtwbight,  President. 

The  publication  alleged  of  this  letter  is 
that  it  was  published  among  the  clerical  force 
of  the  office  of  the  appellant.  The  bill  does 
not  set  out  by  averment  the  particular  mean- 
ings of  the  portions  of  the  letter  relied  on, 
but  relies  on  the  statements  as  being  libelous 
per  se,  without  ifwendo  or  allegation  as  to 
what  the  letter  was  understood  to  mean  by 


the  parties  by  whom  and  to  whom  they  were 
written. 

[362]  This  bill  was  demurred  by  the  de- 
fendants— first,  on  the  ground  that  the  bill 
of  complaint  does  not  set  forth  facts  sufficient 
at  law  to  constitute  a  cause  of  action;  sec- 
ond, that  it  does  not  set  forth  facts  sufficient 
to  grant  relief;  third,  that  the  letters  are 
no,  nor  is  any  part  thereof,  libelous  and  de- 
famatory. Tiis  demurrer  was  overruled  by 
the  chancellor,  and  an  appeal  granted  under 
the  statute  to  settle  the  principles  of  the  case. 

The  contentions  made  by  the  appellees  are 
that  the  letters  are  libelous  per  se,  and  that 
they  are  not  privileged,  and  that  the  dicta- 
tion of  the  letters  to  the  stenographer  of 
the  complainant  was  a  sufficient  publication. 
The  case  was  filed  in  the  chancery  court  be- 
cause, under  a  statute  of  this  state,  there 
is  a  proceeding  in  chancery  authorizing  at- 
tachments against  nonresidents  both  on  con- 
tract and  in  tort. 

In  our  view  of  the  case  it  is  not  necessary 
to  decide  the  question  as  to  whether  the 
statements  in  the  letters  alleged  to  have  been 
w^ritten  were  libelous  per  ae  or  not.  Under 
the  facts  of  this  case  we  think  that  the 
letters  were  privileged,  and  that  there  was 
not,  in  a  legal  sense,  a  publication  of  the 
letters  in  question.  The  appellant  in  this 
case  is  a  corporation,  and,  of  course,  can 
act  only  through  agents,  and  the  acts  of  both 
the  president  and  the  stenographer  to  whom 
the  letter  was  dictated  are  the  acts  of  the 
corporation.  In  our  opinion,  under  the  pres- 
ent conditions,  the  dictation  of  a  letter  to 
a  stenographer,  when  employed  by  the  per- 
sons or  corporation  as  a  stenographer  in  the 
business,  is  not  a  sufficient  publication,  in 
the  absence  of  any  repetition  by  the  person 
or  stenographer  to  other  persons. 

In  the  second  place,  we  think  the  letter  in 
this  case  was  privileged,  because  it  was 
written  by  the  corporation  to  the  appellees 
concerning  a  business  transaction  existing  be- 
tween them,  and  while  in  tone  the  letters  may 
not  come  up  to  the  standards  of  business 
courtesy  and  propriety,  we  do  not  think, 
where  they  are  sent  to  the  party  to  whom 
[363]  written,  sealed  and  for  his  inspection 
alone,  that  they  constitute  actionable  libel. 
It  was  held  by  the  ArkansaB  court  in  the 
case  of  A.  Bohlinger  v.  (German! a  L.  Ins. 
Co.  100  Ark.  477,  140  S.  W.  257,  36  Lr.R.A. 
(N.S.)  449,  Ann.  Cas.  1913C  613,  that  a 
report  by  one  employed  to  ascertain  the  char- 
acter of  another  as  an  insurance  risk,  and 
his  fitness  for  the  position  of  agent,  which 
states  that  he  had  lost  a  position  through 
carelessness,  and  had  paid  too  much  atten- 
tion to  women  and  drank  some,  is  made  in 
good  faith,  and  is  seen  only  by  those  having 
an  interest  in  tiie  matter  and  confidential 
stenographers,  is  privileged,  even  when  sent 
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by  the  company  requesting  it,  to  the  ex- 
aminers and  agents  who  had  recommended 
the  risk  and  employment,  to  check  the  cor- 
rectness of  their  recommendation.  The  re- 
port of  this  case  in  L.R.A.  supra,  with  the 
case  note  appended  thereto,  is  filed  with  au- 
thorities covering  the  learning  on  this  sub- 
jecty  and  we  do  not  deem  it  necessary  to 
go  into  the  autliorities  elaborately  on  this 
question,  even  though  it  is  A  new  one  in 
this  state. 

It  is  inconceivable  how  the  business  of  the 
country,  under  the  present  conditions,  can 
be  carried  on,  if  a  business  man  or  corpora- 
tion must  be  subject  to  litigation  for  every 
letter  containing  some  statement  too  strong, 
where  it  is  only  sent  to  the  person  to  whom 
directed,  and  only  heard  by  a  stenographer 
to  whom  the  letter  is  dictated.  If  the  steno- 
grapher should,  in  violation  of  his  or  her 
duties,  disclose  such  statement,  there  might 
be  a  liability  because  of  the  negligence  of 
the  person  in  employing  an  improper  person 
as  stenographer.  However,  it  is  unnecessary 
to  decide  this  question,  because  the  declara- 
tion here  does  not  disclose  such  a  state  of 
case.  Our  court,  in  the  case  of  Hines  v. 
Shumaker,  97  Miss.  660,  62  So.  706,  had 
this  question  presented,  but  decided  the  case 
on  other  grounds,  pretermitting  a  decision 
upon  this  ground,  probably  because  there 
was  a  conflict  of  authorities  upon  the  propo- 
sition. We  think  that  line  of  authorities 
which  [364]  hold  in  accordance  with  this 
opinion  is  more  in  harmony  with  sound  juris- 
prudence. The  case  is  therefore  reversed  and 
remanded. 

Reversed  and  remanded. 


NOTE. 

Publioation   of  Iiibel   bj    Commnnioa- 
tion  to  Stenosraplier. 

In  Puterbaugh  v.  Gold  Medal  Furniture 
Mfg.  Co.  1  Ann.  Cas.  100,  it  was  held  that 
for  the  officer  of  a  corporation  to  give  to  a 
stenographer  to  be  copied  a  defamatory  let- 
ter relating  to  the  business  of  the  company 
was  a  publication  of  the  libel.  A  few  recent 
cases  are  to  the  same  effect.  Thus,  in  Ferdon 
V.  Dickens,  161  Ala.  181,  49  So.  888,  it  was 
held  that  dictation  of  libelous  matter  to  a 
stenographer  is  a  sufficient  publication,  the 
court  saying:  "The  dictation  of  a  libelous 
letter  to  a  stenographer,  who  copies  it  from 
his  notes  on  a  typewriting  machine,  and  the 
subsequent  signing  thereof  by  the  person 
dictating,  is  a  publication  of  the  contents  of 
the  letter  sufficient  to  support  libel  or  slan- 
der, although  there  is  no  communication  of 
its  contents  to  any  other  person.''  The  same 
view  was  taken  in  Moran  v.  O'Regan,  38  N. 


Bruns.  189,  wherein  it  was  the  opinion  of  the 
court  that  where  a  letter  written,  not  in  the 
usual  courise  of  business,  was  communicated 
to  the  stenographer,  it  amounted  to  a  pub- 
lication. 

The  tendency  of  the  recent  authorities 
seems  however  to  be  in  accord  with  the  re- 
ported case  in  holding  that  the  communica- 
tion of  a  letter  to  a  stenographer  in  the 
ordinary  course  of  business  is  not  a  publica- 
tion. In  Central  of  Georgia  R.  Co.  v.  Jones, 
18  Ga.  App.  414,  89  S.  E.  429,  the  court 
said:  ''Where  an  officer  of  a  corporation, 
in  the  prosecution  of  its  business,  dictates 
to  his  stenographer  a  letter,  directed  and 
mailed  to  another  agent  of  the  corporation, 
charging  therein  the  commission  of  a  crime 
by  a  third  person  and  authorizing  an  in- 
vestigation of  the  criminal  charge,  all  being 
employed  by  the  same  corporation  and 
being  in  the  performance  of  their  duties, 
the  stenographer  and  the  agent  to  whom  the 
letter  is  mailed  are  not  to  be  regarded  as 
third  persons,  in  the  sense  that  the  dictation 
and  mailing  of  the  letter,  the  stenographer's 
knowledge  of  it,  and  their  reading  of  it  con- 
stitute a  publication  of  a  libel."  In  Edmond- 
son  V.  Birch  [1907]  1  K.  B.  371,  1  British 
Rul.  Cas.  444,  7  Ann.  Cas.  192,  it  was  held 
that  where  the  managing  director  of  the 
company  dictated  a  letter  to  the  stenographer, 
the  occasion  being  a  privil^ed  one,  the  dic- 
tation did  not  amount  to  a  publication,  as 
the  privilege  was  extended  to  include  the 
employees  of  the  company.  And  in  Bohlinger 
V.  Germania  L.  Ins.  Co.  100  Ark.  477,  Ann. 
Cas.  1913C  613,  140  S.  W.  267,  36  L.R.A. 
(N.S.)  449,  although  the  decision  was  on  the 
question  of  privileged  communications,  it  was 
said  that  the  privilege  was  not  lost  because 
the  report  was  incidentally  brought  to  the 
notice  of  a  stenographer. 


STATE  EX  REI^  MISSOURI  PACIFIC 
RAILWAY  COMPANY  £T  AI.. 

V. 

ATKINSON  ET  AI.. 

Missouri  Supreme  Court — January  29,  1917. 
:^69  Mo,  634;  192  S,  W.  86. 


Pnblie  Serrloe  CommiMlona  — *  Resmla- 
tion  of  Railroad  -—  Roanirins  Sleep- 
IniT  Car  Service. 

Under  Laws  1913,  p.  656,  empowering  the 
public  service  commission  to  require  equip- 
ment and  service  for  the  comfort  and  con- 
venience of  passenger  transportation,  the  com-, 
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xniBsion  may  require  a  railroad  to  operate 
Fleeping  cars. 

[See  note  at  end  of  this  case.] 

Same* 

Under  Laws  1913,  p.  656,  authorizing  the 
public  service  commission  to  require  service 
for  the  comfort  and  convenience  of  passengers, 
testimony  that  defendant  railway  company 
operated  its  sleeping  car  service  for  thirty 
years  through  territory  increasing  in  popula- 
tion sustains  an  order  requiring  its  restorar 
tion  for  a  year,  where  defendant  did  not 
disclose  its  entire  earnings  from  the  aban- 
doned service. 

[See  note  at  end  of  this  case.] 

Same* 

An  order  of  the  public  service  commission 
requiring  Pullman  car  service  on  a  branch 
line  is  not  necessarily  unreasonable  because 
entailing  an  operating  loss  on  the  branch 
line  when  considered  alone,  and  not  as  a 
feeder  to  main  line  traffic. 

[See  note  at  end  of  this  case.] 

Review  of  Order  of  Comsnisslon  —  Ob- 
jection Not  Made  at  Heariiuc. 

An  objection  that  defendant  railway  com- 
panjr's  receiver  was  not  brought  before  the 
commission  by  proper  notice  is  not  saved 
where  raised  for  the  first  time  on  a  motion 
for  rehearing  in  the  circuit  court. 

Same. 

Under  Laws  1913,  p.  640,  §  110,  providing 
that  no  public  utility  shall  urge  grounds  not 
set  forth  in  its  application  for  rehearing  be- 
fore the  public  service  commission,  defendant 
railway  company  waives  the  point  that  its 
receiver  was  not  joined  in  proceedings  before 
the  commission  by  not  raising  the  point  on 
rehearing. 

Appeal  from  Circuit  Court,  Cole  county: 
Slate,  Judge. 

Certiorari  proceeding.  Missouri  Pacific 
Railway  Company  et  al.,  relators,  against 
John  M.  Atkinson  et  al.,  members  of  Public 
Service  Commission,  defendants.  From  judg- 
ment rendered,  relators  appeal.  The  facts  are 
stated  in  the  opinion.     Affibmeh). 

James  F,  Qreen  and  H.  E.  LiMrimore  for 
appellant. 

Alex  Z,  Patterson  and  James  D.  Lindsayi 
for  respondents. 

[637]  Graves,  C.  J.— Since  1872  the  Mis- 
souri Pacific  Railway  Company  has  owned 
and  operated  a  line  of  railroad  from  Joplin, 
Missouri,  to  Pleasant  Hill,  Missouri,  at 
which  point  it  connected  with  the  main  line 
from  St.  Louis  to  Kansas  City.  During  moat 
of  this  long  time  and  up  to  about  April  11, 
1915,  it  maintained  a  Pullman  car  service, 
by  having  a  Pullman  car  attached  to  one  of 
its  trains  leaving  St.  Louis,  and  by  having 
this  car  detached  at  Pleasant  Hill,  and  then 
attached  to   a  train   running  from  Kansas 


City  to  Joplin.  A  like  arrangement  was  had 
for  east-bound  passengers,  by  having  a  Pull- 
man car  attached  to  a  Kansas  City  train  at 
Joplin,  and  detached  at  Pleasant  Hill,  and 
there  attached  to  a  St.  Louis  train.  The 
taking  off  of  this  Pullman  service  was  the 
occasion  of  a  complaint  by  the  Business  Men's 
League  of  Carthage  against  the  railway  com- 
pany, before  cur  Public  Service  Commission, 
which  made  a  provisional  order  requiring 
said  company  to  retain  such  Pullman  service, 
for  a  period  beginning  December  15, 1915,  and 
until  such  order  was  revoked  or  set  aside  by 
the  said  commission.  The  sixth  clause  of 
sucli  order  reads: 

"Order  6.  That  defendant,  Missouri  Pacific 
Railway  Company,  and  Benjamin  F.  Bush, 
Receiver,  shall  have  the  right  at  the  end  of 
one  year  from  the  Ist  day  of  January,  1916, 
to  file  with  the  commission  an  account  in 
[638]  detail  showing  the  number  of  passen- 
gers carried  and  all  receipts  and  expenditures 
arising  from  furnishing  the  service  for  that 
period,  and  sliall  also  have  leave  at  that  time 
to  move  that  this  order  be  set  aside.  That 
the  commission  shall  retain  jurisdiction  of 
the  case  for  the  purpose  of  making  such  fur- 
ther orders  as  may  be  necessary." 

The  evidence  taken  before  the  commission 
is  not  flush  with  facts  upon  either  side  as  to 
the  earnings  of  the  Pullman  car  used  in  this 
service.  The  complainant  proved  the  contin- 
uous service  for  nearly  thirty  years,  and  in 
addition  proved  that  when  the  railway  com- 
pany was  in  fact  competing  against  the  Frisco 
line  for  passenger  business  from  Joplin  and 
Carthage  to  St.  Louis,  it  got  its  share,  but 
that  of  late  no  effort  had  been  made  for  such 
business,  because  of  the  much  better  time 
made  by  the  Frisco,  over  the  present  slower 
schedule  of  the  Missouri  Pacific  Company. 
On  page  3  of  relator's  brief,  its  side  of  the 
controversy  is  thus  stated: 

"On  part  of  Ihe  railway  company  it  was 
shown  that  the  sleeper  which  was  taken  off 
was  the  property  of  the  Pullman  Company; 
that  the  latter  company  exacted  six  thousand 
dollars  a  year  from  the  railway  company  for 
the  use  of  each  sleeper  in  the  service,  and  if 
all  of  the  sleepers  in  use  did  not  average  a 
return  of  six  thousand  dollars  the  difference 
had  to  be  made  up  by  the  railway  company. 
It  was  further  shown  that  the  sleeping  car 
in  controversy  earned  per  trip  during  Janu- 
ary, February,  March  and  April,  1911,  the 
following  sums:  $7.75,  $9.32,  $8.32  and 
$7.67,  respectively,  leaving  a  deficit  to  be  paid 
the  Pullman  Company  each  trip  of  $8.69, 
$7.12,  $8.12,  and  $8.77." 

These  figures,  however,  must  be  explained. 
They  are  not  the  total  earnings  of  the  car. 
They  only  include  Pullman  service  of  passen- 
gers from  St.  Louis  and  points  between  St. 
Louis  and  Pleasant  Hill,  on  the  westbound 
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trip,  where  such  passengers  went  beyond 
Pleasant  Hill  and  toward  Carthage  or  Joplin. 
To  be  explicit,  if  five  passengers  at  St.  Louis 
took  this  Pullman  car  (which  for  convenience 
we  shall  call  the  Joplin  Pullman),  one  des- 
tined to  Jefferson  City,  one  to  Sedalia,  one 
to  Warrensburg,  one  to  Pleasant  Hill,  and 
one  to  either  Harrisonville,  [689]  Butler,  Ne- 
vada, Lamar,  Carthage  or  Joplin,  only  the 
one  going  south  from  Pleasant  Hill  was 
counted,  and  the  other  four  were  not  counted. 
So,  too,  as  to  the  east-bound  trip;  if  the 
passenger  took  this  Joplin  Pullman  at  any 
point  south  of  Pleasant  Hill,  the  Pullman 
fare  was  counted  in  these  figures;  but  the  car 
might  be  loaded  to  the  brim  at  Pleasant  Hill 
and  points  east,  and  their  fares  were  not 
counted. 

Under  these  rather  unsatisfactory  facts  the 
conunission  made  the  provisional  order  stated 
above.  Upon  certiorari  to  the  circuit  court 
of  Cole  County,  that  order  was  sustained  and 
affirmed,  and  by  certiorari  here  it  is  sought 
to  quash  the  judgment  of  said  circuit  court. 
Pointe  urged  (and  additional  facts  if  re- 
qiiired)  will  be  noted  in  the  course  of  the 
opinion. 

I.  The  first  point  urged,  is  that  the  Public 
Service  Commission  has  no  power  to  order 
sleeping  car  service  from  railroad  companies. 
Kelator  concedes  that  such  commission  has 
the  power  to  order  an  adequate  number  of 
trains  and  an  adequate  number  of  cars  to 
accommodate  the  public,  but  draws  tlie  line 
on  sleeping  cars,  on  the  theory  that  they  are 
not  necessities,  but  mere  conveniences  or 
luxuries. 

The  jurisdiction  of  the  Commission  over 
railroads  is  firmly  fixed  by  the  statute  creat- 
ing the  Commission.  The  Act  of  1913  (Sec. 
16,  Laws  1913,  p.  565)  says: 

'The  jurisdiction,  supervision,  powers  and 
duties  of  the  Public  Service  Commission  here- 
in created  and  established  shall  extend  under 
this  act: 

"1.  To  all  railroads  within  this  State,  and 
to  all  transportation  of  persons  or  property 
thereon,  and  to  the  person  or  corporation 
owning,  leasing,  operating  or  controlling  the 
same." 

Note  the  term  "transportation  of  persons" 
as  used  in  the  above  grant  of  power.  The 
law-makers  did  not  leave  the  meaning  of  these 
words  in  doubt,  nor  did  they  leave  them  for 
judicial  construction.  They  have  defined 
[640]  their  meaning  by  the  act  itself.  Para- 
graph 24  of  section  2  of  the  Act  of  1913 
(Laws  1913,  p.  500)  reads: 

"24.  The  term  'transportation  of  persons,' 
when  used  in  this  act,  includes  every  service 
in  connection  with  or  incidental  to  the  safety, 
comfort  or  eon^emence  of  the  person  trans- 
ported and  the  receipt,  carriage  and  delivery 
of  such  person  and  his  baggage." 


The  italics  are  ours. 

Under  the  definition  of  "transportation  of 
persons"  it  is  not  meant  the  mere  getting  of 
them  from  one  place  to  another,  but  there  is 
included  the  elements  of  "comfort  or  con- 
venience." This  definition  eliminates  the  idea 
of  mere  necessity,  although  we  are  not  saying 
that  Bleeping  cars  are  not  a  public  necessity 
in  this  age  of  the  world.  That  matter  we 
will  discuss  later.  The  present  purpose  is  to 
show  that  the  statutes  themselves  c<mtem- 
plate  more  than  carriage  merely. 

Going  further  as  to  the  jurisdiction  or 
right  of  the  commission  to  provide  for  ade- 
quate service,  we  have  paragraph  2  of  section 
47,  Act  of  1913  (Laws  1913,  p.  686),  the 
pertinent  part  of  which  reads: 

"Whenever  the  commission  shall  be  of  the 
opinion,  after  a  hearing  had  upon  its  own 
motion  or  upon  complaint,  that  the  regula- 
tions, practices,  equipment,  appliances  or 
seriHce  of  any  such  common  carrier,  railroad 
corporation  or  street  railroad  corporation  in 
respect  to  transportation  of  persons  or  prop- 
erty within  this  State  are  unjust,  unreason- 
able, unsafe,  improper  or  inadequate,  the 
commission  shall  determine  the  just,  reason- 
able, safe,  adequate  and  proper  regulations, 
practices,  equipment,  applianeea  and  service 
thereafter  to  be  in  force,  to  be  observed  and 
to  be  used  in  such  transportation  of  persons 
and  property  and  so  fix  and  prescribe  the 
same  by  order  to  be  served  upon  every  com- 
mon carrier." 

Further  the  pertinent  portions  of  section 
49  of  said  act  (Laws  1913,  p.  688)  read: 

"If  in  the  judgment  of  the  commission,  ad- 
ditional tracks,  switches,  terminals  or  termi- 
nal facilities,  stations,  motive  power,  or 
any  other  property,  construction,  apparatus, 
equipment,  facilities  otr  device  for  use  by  any 
[641]  common  carrier,  railroad  corporation 
or  street  railroad  corporation  in  or  in  con- 
nection with  the  transportation  of  passengers 
or  property  ought  reasonably  to  be  provided, 
or  any  repairs  or  improvements  to  or  changes 
in  any  thereof  in  use  ought  reasonably  to  be 
made,  or  any  additions  or  changes  in  con- 
struction should  reasonably  be  made  thereto 
in  order  to  promote  the  security  or  oonven* 
ienoe  of  the  public  or  employees,  or  in  order 
to  secure  adequate  service  or  facilities  for 
the  transportation  of  passengers  or  property, 
the  commission  shall,  after  a  hearing,  either 
on  its  own  motion  or  after  complaint,  make 
and  serve  an  order  directing  Buch  repairs, 
improvements,  changes  or  additions  to  be 
made  within  a  reasonable  time  and  in  a  man- 
ner to  be  specified  therein." 

In  all  these  quotations  the  italics  are  ours. 

These,  and  even  other  portions  of  thi?  Act 
of  1913  not  quoted,  clearly  indicate  that  the 
commission  is  not  only  authorised  to  see  that 
the  railroads  are  equipped  in  such  manner 
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as  will  enable  them  to  carry  passengers  from 
point  to  point  in  the  State,  but  that  they  are 
so  equipped  as  to  furnish  comfort  and  con- 
venience in  the  ''transportation  of  passen- 
gers." We  can't  go  to  common  law  rules, 
because  they  have  been  supplanted  by  the 
statute.  We  must  go  to  the  statute,  and 
under  its  very  terms  we  are  forced  to  say 
that  the  commission  under  proper  circum- 
stances has  the  power  to  direct  and  order 
sleeping  car  service. 

Even  if  the  statutes  granting  the  powers 
were  not  as  broad  as  they  aJPe,  yet  in  these 
days  of  business  activities,  it  can  be  said  that 
sleeping  cars  liave  passed  the  point  of  mere 
conveniences  and  reached  the  point  of  public 
necessities.  We  can't  measure  public  necessi- 
ties by  the  old  rules.  What  years  ago  were 
deemed  only  luxuries  are  today  public  neces- 
sities. Thus  we  have  held  that  telephones  in 
public  offices  are  public  necessities  and  must 
be  paid  for  out  of  public  funds.  [Motley  v. 
Pike  County,  233  Mo.  1.  c.  46,  135  S.  W.  39.] 

What  were  mere  luxuries  years  ago  have 
by  constant  uses,  practices  and  advanced 
business  thought,  become  necessities  of  today. 
The  idea  is  well  expressed  by  the  [642]  Pub- 
lic Service  Commission  of  West  Virginia  in 
case  of  Public  Service  Commission  v.  Rail- 
road, P.  U.  R.  1916E,  1.  c.  364,  whereat  it  is 
said: 

''It  is  said  that  this  proposed  additional 
sleeper  service  is  not  a  necessity,  but  only  a 
convenience.  That  it  is  not  an  absolute  ne- 
cessity is  true.  No  sleeping  car  is.  No 
dining  or  parlor  car  is.  Our  fathers  had 
none  of  them.  II  they  traveled  at  night  they 
slept  in  their  seat  in  the  day  coach.  As  for 
meals,  they  took  their  lunches  with  them,  or 
got  their  meals  at  the  places  where  the  train 
stopped  'twenty  minutes  for  dinner'  or  other 
meal.  We  can  at  this  day  get  along  without 
sleeping  cars.  We  can  travel  as  our  fathers 
did.  If  there  were  no  such  cars  everybody 
would  be  on  a  parity  in  that  respect.  Neces- 
sity and  convenience  are  relative  terms. 
What  was  a  mere  convenience  a  few  years 
ago  may  now,  in  this  age  of  telegraphs  and 
telephones,  beoome  a  practical  necessity. 
The  matter  is  affected  by  time,  circumstances, 
custom,  conditions  and  the  state  of  society." 

Our  statutes  are  much  broader  than  the 
West  Virginia  statutes.  By  them  the  con- 
venience of  passengers  as  well  as  the  absolute 
necessities  may  be  considered.  There  is, 
therefore,  nothing  in  ihe  point  made  that  the 
commission  of  Missouri  is  without  authority 
under  any  circumstances  to  direct  sleeping 
car  service.  Under  a  proper  state  of  facts 
our  Public  Service  Commission  is  fully  em- 
powered to  order  sleeping  car  service.  The 
only  question  is,  do  the  facts  in  this  case 
justify  the  conditional  ord^r  made?  That 
question  we  take  next. 


II.  The  only  serious  question  in  this  case 
is  the  sufficiency  of  the  evidence,  and  when 
properly  considered  we  do  not  think  that 
there  can  be  a  doubt  about  that  point.  The 
evidence  for  the  complainant  shows  that  this 
sleeping-car  service  was  maintained  for  near- 
ly thirty  years.  This  is  some  evidence  of  its 
necessity.  It  will  not  be  presumed  that  the 
railway  company  would  for  thirty  long  years 
continue  the  doing  of  an  unnecessary  [643] 
act.  No  condition  is  shown  that  would 
change  the  necessity  for  this  sleeping-car 
service,  if  there  was  such  necessity,  during 
those  thirty  years.  The  census  reports,  of 
which  we  take  judicial  cognizance,  show  an 
increase  rather  than  a  decrease  in  population 
in  that  territory.  In  Jasper  County,  under 
record  in  this  case,  we  have  Joplin  with  a 
population  of  32,078;  Webb  City  with  11,817; 
Carterville  with  4,539,  Carthage  with  9,483 
and  Jasper  with  664.  In  Barton  County  we 
have  Lamar  with  3,216.  In  Vernon  there  is 
Nevada  with  7,175.  In  Bates  County  we  have 
Butler  with  2,894,  and  not  in  the  record,  but 
of  which  we  take  notice.  Rich  Hill  with  more, 
and  Adrian  with  near  1000.  In  Cass  County 
is  Harrisonville  with  1,947,  and  other  smaller 
towns.  All  these  on  the  line  of  this  railway 
and  all  south  of  Pleasant  Hill,  and  all  af- 
fected by  the  discontinuance  of  the  sleeping- 
car  service. 

The  only  thing  shown  by  the  railway  is  the 
sleeping-car  earnings  for  the  three  months  and 
eleven  days  just  prior  to  a  discontinuance  of 
the  service.  From  this  showing  it  appears 
that  the  car  was  earning  some  $3,000  less  than 
the  $6,000  per  year,  which  the  railroad  was 
paying  for  the  car.  The  brief  in  this  case  ad- 
mits that  the  car  contract  with  the  Pullman 
Car  Company  for  service  required  the  railroad 
to  make  all  the  sleeping-cars  in  use  average 
$6,000  per  annum,  but  the  contract  did  not 
require  the  railway  company  to  make  up  the 
deficit  on  any  particular  car,  if  all  the  cars 
used,  taken  together,  averaged  $6,000  per 
year.  In  our  statement  we  have  quoted  the 
substance  of  this  contract  from  the  brief  of 
the  railway  company. 

It  must  be  kept  in  mind  that  the  railway 
company,  although  it  was  no  doubt  possessed 
of  the  facts,  did  not  show  the  whole  earnings 
of  this  Joplin  sleeper.  If  going  west  this 
sleeper  was  used  by  passengers  from  any 
point  between  St.  Louis  and  Pleasant  Hill, 
no  account  was  given  of  those  earnings.  So 
too  on  the  eastern  trip;  if  this  car  was  used 
by  passengers  getting  on  at  Pleasant  Hill  or 
points  east  thereof  no  account  was  given  of 
such  earnings. 

[644]  The  showing  made  by  complainant 
was  sufficient  to  call  from  the  railway  com- 
pany a  clear  showing  as  to  the  loss  if  any 
entailed  by  maintaining  this  service,  and  this 
the  company  has  not  undertaken  to  do.    We 
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do  not  mean  to  say  that  even  if  some  loss 
had  been  shown  the  order  made  would  not 
be  sustained,  but  what  we  do  mean  to  say  is, 
that  the  railway  company  should  have  shown 
the  actual  earnings  of  this  car,  and  not  con- 
tented itself  with  the  meager  showing  made. 
Nor  will  a  showing  for  a  small  fragment  of 
time  suffice. 

Under  the  facts  the  commission  was  justi- 
fiable in  making  the  order  which  was  entered. 
This  order  required  them  to  run  such  car 
for  a  year,  and  during  such  time  keep  an 
account  of  the  full  earnings  of  that  particu- 
lar car,  and  then  gave  the  company,  thus 
armed  with  all  the  facts,  the  right  to  file  a 
motion  for  a  change  of  the  order.  The  order 
made,  in  view  of  all  the  facts,  is  a  reasonable 
one,  and  should  be  upheld.  If  at.  the  end  of 
the  }\,iiT  the  full  showing  is  such  as  to  indi- 
cate that  there  should  be  a  change  in  the 
order,  we  have  no  doubt  that  the  commission 
will  make  a  proper  order. 

III.  But  we  had  best  notice  another  matter. 
From  Pleasant  Hill  to  Joplin  is  a  branch  line 
of  the  railway  company.  We  do  not  imder- 
stand  the  rule  to  be  that  the  service  upon 
these  branch  lines,  must  of  necessity  be  self- 
su  staining;  before  the  commission  can  compel 
the  service,  provided  the  service  is  necessary 
for  the  "comfort  or  convenience"  of  the  trav- 
eling public.'  Branoh  lines,  when  considered 
alone,  often  are  not  money-makers,  but  when 
considered  as  feeders  to  a  main  line,  add  to 
the  general  profit  of  the  company.  In  other 
words,  slight  pecuniary  loss  on  a  given  serv- 
ice, which  service  is  demanded  by  the  "com- 
fort or  convenience"  of  the  public,  will  not 
render  an  order  for  such  service  bad,  if  the 
whole  service  on  the  railroad  of  that  class 
and  kind  is  profitable.  In  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  11  Ann.  Cas.  398,  27  S.  Ct. 
585,  51  U.  S.  (L.  ed.)  933,  the  syllabus,  which 
fairly  reflects  the  opinion,  reads: 

[645]  "It  is  within  the  power  of  a  state 
railroad  commission  to  compel  a  railroad 
company  to  make  reasonable  connections  with 
other  roads  so  as  to  promote  the  convenience 
of  the  traveling  public,  and  an  order  requir- 
ing the  running  of  an  additional  train  for 
that  purpose,  if  otherwise  just  and  reason- 
able, is  not  inherently  unjust  and  unreason- 
able because  the  running  of  such  train  will 
impose  some  pecuniary  loss  on  the  company." 

In  State  v.  Chicago,  etc.  R.  Co.  239  Mo. 
1.  c.  234,  143  S.  W.  785,  this  court  said : 

"Loss  to  a  railroad  is  no  defense  to  a  peti- 
tion for  a  mandamus  to  compel  obedience  to 
such  a  law.  [State  v.  Wabash,  etc.  R.  Co. 
83  Mo.  144,  150;  New  York,  etc.  R.  Co.  v. 
Bristol,  151  U.  S.  556  [14  S.  Ct.  437,  38 
U.  S.  (L.  ed.)  269];  Lake  Shore,  etc.  R.  Co. 
V.  Ohio,  173  U.  S.  285  [19  S.  Ct.  465,  43 
U.  S.  (L.  ed.)  702];  Atlantic  Coast  Line  R. 


Co.  v.  North  Carolina  Corp.  Commission,  206 
U.  S.  1  [11  Ann.  Cas.  398,  27  S.  Ct.  585,  51 
U.  S.  (L.  ed.)  933]. 

So  also  in  Chicago,  etc.  R.  Co.  v.  Railroad 
Commission,  152  Wis.  1.  c.  673,  140  N.  W. 
296,  it  is  said: 

"The  evidence  shows  that  to  put  on  an 
extra  local  train  each  way  daily  would  cost 
about  $7000  per  month  and  that  the  estimated 
receipts  would  not  equal  the  expense.  It  is 
not  shown,  however,  that  the  whole  passenger 
revenue  of  the  road  in  this  State  is  not  ample 
to  meet  the  additional  expense  with  a  fair 
margin  of  profit.  But  even  if  that  were  not 
so,  if  the  service  required  is  a  reasonable  one 
it  is  no  answer  to  say  that  it  would  have 
to  be  performed  at  a  financial  loss.  In  At- 
lantic Coast  Line  R.  Co.  v.  North  Caix>lina 
Corp.  Commission,  206  U.  S.  1,  26  [11  Ann. 
Cas.  398,  27  S.  Ct.  585,  51  V,.  S.  (L.  ed.) 
933,  945],  the  court  says:  'Because  as  the 
primal  duty  of  a  carrier  is  to  furnish  ade- 
quate facilities  to  the  public,  that  duty  may 
well  be  compelled,  although  by  doing  so  as 
an  incident  some  pecuniary  loss  from  render- 
ing such  service  may  result.'  This  is  reaf- 
firmed in  Missouri  Pac.  R.  R.  Co.  v.  Kansas, 
216  U.  S.  262  [30  S.  Ct.  330,  54  U.  S.  (L.  ed.) 
472].  In  determining  what  is  reasonably 
adequate  service  the  paramount  factor  is 
public  need  and  convenience,  modified  no 
doubt  by  many  other  considerations,  such  as 
the  size  of  the  station,  the  extent  of  the  de- 
mand for  transportation,  as  well  as  the  rea- 
sonable cost  of  giving  additional  service." 

In  Colorado,  etc.  R.  Co.  v.  State  R.  Com- 
mission, 54  Colo.  1.  c.  93,  129  Pac.  506,  it  is 
said : 

[646]  "The  law  imposes  upon  it  the  duty 
of  furnishing  adequate  facilities  to  the  public 
on  its  entire  system,  not  a  part;  and  it  can- 
not be  excused  from  performing  its  full  duty 
merely  because,  by  ceasing  to  operate  a  part 
of  its  system,  the  net  returns  would  be  in- 
creased; so  that  it  cannot  be  said  under  the 
facts,  that  requiring  plaintiff  in  error  to  per- 
form its  duty  to  the  public  by  furnishing  an 
adequate  service  over  its  line  between  Denver 
and  Leadville,  although  a  pecuniary  loss  is 
entailed,  is  unreasonable  or  deprives  it  of 
any  constitutional  right,  either  Federal  or 
State.  [Missouri  Pac.  R.  Co.  v.  Kansas,  216 
U.  S.  262  [30  S.  Ct.  330,  54  U.  S.  (L.  ed.) 
472];  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1  [11 
Ann.  Cas.  398,  27  S.  Ct.  585,  61  U.  S.  (L.  ed.) 
933];  Corporation  Commission  y.  Atlantic 
Coast  Line  R.  Co.  137  N.  C.  1,  49  S.  K  191, 
115  Am.  St.  Rep.  636.] 

"In  brief,  under  the  facts  of  the  case  at 
bar,  an  order  requiring  a  railroad  company 
in  the  possession  and  enjoyment  of  its  charter 
powers  and  privileges,  to  furnish  a  necessary 
service,  does  not,  even  though  a  compliance 
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with  the  order  entail  a  loss,  deprive  it  of  its 
property  without  due  process  of  law,  or  com- 
pel it  to  devote  its  property  and  revenues 
to  a  public  use  without  just  compensation, 
for  the  obvious  reason  that  such  an  order 
merely  requires  it  to  discharge  its  legal  obli- 
gations. Of  course,  that  a  service  ordered 
will  entail  a  loss  is  a  circumstance  to  con- 
sider in  determining  the  reasonableness  of 
the  order;  but  a  common  carrier  cannot  suc- 
cessfully complain  that  a  loss  will  thus  be 
occasioned  when  it  appears  that  the  ordered 
service  requires  nothing  more  than  necessary 
transportation  facilities." 

This  seems  to  be  the  general  trend  of  mod- 
em authority.  If  as  we  have  concluded,  in 
this  day  of  transportation,  sleeping-car  serv- 
ice is  necessary  for  the  "comfort  or  conven-  ^ 
lence''  of  the  traveling  public,  then  mere  loss 
on  one  portion  of  such  service  on  a  branch 
line,  would  not  of  necessity  invalidate  an 
order  for  the  service.  The  whole  service  of 
the  particular  kind  and  character  must  be 
considered,  and  not  Isolated  portions  of  it. 
The  fact  that  an  isolated  portion  did  not  pay 
would  only  be  one  of  many  facts  to  be  con- 
sidered in  determining  the  reasonableness  of 
the  order. 

[647]  IV.  Lastly  it  is  urged  that  Mr. 
Bush,  the  receiver  of  the  railway  company, 
was  never  brought  before  the  commission  by 
proper  notice.  This  question  was  raised  for 
the  first  time  in  the  motion  for  rehearing  in 
the  circuit  court.    It  comes  too  late. 

But  beyond  this  the  law  determines  this 
claim  adversely  to  the  railway  company.  Mr. 
Bush  was  included  in  the  order  made  by  the 
commission.  After  this  the  parties  filed  their 
motion  for  rehearing  before  the  commission 
as  by  the  law  required.  [Sec.  110,  Laws 
1013,  p.  640.]  That  section  provides,  among 
other  things,  that:  "No  corporation  or  per- 
son or  public  utility  shall  in  any  court  urge 
or  rely  on  any  ground  not  so  set  forth  in  said 
application." 

The  point  here  urged  was  not  made  in  the 
application  for  a  rehearing  bt^fore  the  com- 
mission. The  clause  was  put  into  the  law 
for  a  purpose.  That  purpose  was  to  give  the 
commission  a  fair  chance  to  correct  its  own 
error.  Had  it  been  sug^e»ted  that  Mr.  Bush 
was  not  properly  before  the  commission, 
proper  steps  could  have  been  taken  by  ths 
commission.  The  railway  company  cannot 
rely  upon  this  point  now.  The  judgment  of 
the  circuit  court  should  be  and  is  affirmed. 
All  concur  except  Bond,  J.,  who  dissents. 

Feb  Curiam. — The  foregoing  opinion  of 
Graves,  P.  J.,  in  Division  No.  One  is  adopted 
as  the  opinion  of  the  Court  in  Banc.  All 
concur,  except  Bond,  J.,  who  dissents  and 
Williams,  J.>  not  sitting. 


NOTE. 

It  is  held  in  the  reported  case  that  a  pub- 
lic service  commission  has  the  power  to  com- 
pel a  railroad  company  to  install  a  sleeping 
car  service  on  a  branch  line  and  that  an  order 
for  such  a  service  is  not  rendered  nureason- 
able  by  the  fact  that  its  operation  entails  a 
financial  loss,  provided  the  sleeping  car  serv- 
ice on  the  entire  system  including  that  branch 
yields  a  reasonable  profit.  The  power  of  a 
public  service  commission  to  c<Mnpel  a  carrier 
to  furnish  a  particular  class  of  service  is  dis- 
cussed in  the  note  to  Hocking  Val.  R.  Co.  v. 
Public  UtUities  CommissioB,  Ann.  t)as.  1917fi 
1154. 
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Illinois  Supreme  Court — June  21,  1917. 
279  m.  289;  116  If,  B,  mo. 


M«]ileipal  Covponttioma  —  Ordiautaeas 
—  Wkea  EflfeetiYe. 

Under  Hurd's  Bev.  St.  1915>-16,  c  24,  §  64, 
making  appropriation  ordinances  take  elTect 
ten  days  after  publication,  and  Hurd's  Rev. 
St.  1915-16,  c.  131,  §  1,  and  c.  100,  §  6, 
providing  that  time  shall  be  computed  by 
excluding  the  first  and  including  the  last  day, 
an  appropriation  ordinance  published  Janu- 
ary 29,  becomes  eflfective  February  8  and  a 
tax  levy  ordinance  passed  that  day  is  valid. 

Newspapers  — >  Wliat  Constitiitea  —  Sin- 
gle Edition  of  Newspaper. 

A  noon  edition  of  the  Chicago  Evening  Post 
containing  substantially  the  same  editorial 
and  general  news  matter  as  its  other  six  daily 
editions  and  sold  generally  at  news  stands^ 
hotels,  etc,  is  a  "newspaper  of  general  cir- 
culation" within  Hurd's  Rev.  St.  1915-16. 
c.  100,  §  6,  requiring  certain  notices  to  be 
published  in  such  a  newspaper. 

[See  note  at  end  of  this  case.] 

Appeal  from  County  Court,  Cook  county: 
Williams,  Judge. 

Proceeding  for  collection  of  delinquent 
taxes.  Henry  Stuckart,  County  collector, 
plaintiff,  and  Taylor  A.  Snow,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Modi- 
fied. 


Enooh  J,  Price  for  appellant. 
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Maclay  Hoyne,  Bomuel  A,  Etielson,  Charles 
Center  Ca^e,  Jr.,  Felsenthal  d  Wilson,  Wil- 
li4pin  F.  Struckmann^  Edmtund  D.  Adcock, 
Ross  C,  Eallf  Walter  E.  Beehe,  Leon  Horn- 
stein  and  Joseph  F,  Orossman  for  appellee. 

[290]  Carter,  C.  J. — Taylor  A.  Snow  prose- 
cutes this  appeal  from  an  order  and  judg- 
ment of  sale  against  his  property,  rendered 
in  the  county  court  of  Cook  county  for  de- 
linquent taxes  for  the  year  1915.  All  the 
objections  raised  in  appellant's  brief,  except 
with  reference  to  the  publication  of  the  ap- 
propriation ordinance  in  the  Chicago  Even- 
ing Post,  were  raised  in  People  v.  Day,  277 
111.  643,  115  N.  E.  732;  People  v.  Huey,  277 
111,  661,  116  N.  E.  739;  People  v.  Reinhold, 
277  111.  585,  115  N.  E.  745,  and  People  v.  N. 
J.  Sandberg  Co.  277  111.  567,  115  N.  E.  741. 
The  decisions  in  those  cases  are  necessarily 
controlling  here  and  the  questions  therein 
raised  need  no  further  discussion. 

Paragraph  G4  of  chapter  24  of  the  Illinois 
statutes  provides  among  other  things:  ''All 
ordinances  of  cities  and  villages  .  .  .  mak- 
ing any  appropriation,  shall,  within  one  month 
after  they  are  passed,  be  published  at  least 
once  in  a  newspaper  published  in  the  city 
or  village,  or,  if  no  such  newspaper  is  pub- 
lished tlierein,  by  posting  copies  of  the  same 
in  three  public  places  in  the  city  or  village; 
and  no  such  ordinance  shall  take  effect  until 
ten  days  after  it  is  so  published."  (Hurd's 
Stat.  1916,  p.  310.)  The  eleventh  paragraph 
of  section  1  of  diapter  131  of  the  Illinois 
statutes  provides:  "The  time  within  which 
any  act  provided  by  law  is  to  be  done  shall 
be  computed  by  excluding  the  first  day  and 
including  the  last,  unless  the  last  day  is  Sun- 
day, and  then  it  also  shall  be  excluded." 
(Hurd's  Stat.  1916,  p.  2576.)  The  time  for 
which  any  notice  is  to  be  [291]  given  is  com- 
puted in  the  same  manner  by  section  6  of 
chapter  100  of  the  statutes.  (Hurd's  Stat. 
1916,  p.  1802.)  This  court  has  held  that 
where  a  statute  provides  that  at  least  ten 
days'  notice  shall  be  given,  in  computing  the 
time  the  first  day  is  to  be  excluded  and  the 
last  day  included  in  the  computation.  (Gor- 
don V.  People,  154  III.  664,  39  N.  E.  560; 
Brown  v.  Chicago,  117  111.  21,  7  N.  E.  108.) 
The  same  rule  of  computation  has  also  been 
applied  in  computing  the  last  day  for  service 
to  a  given  term  of  court.  ( Bowman  v.  Wood, 
41  111.  203;  Harper  v.  Ely,  56  111.  170;  see  to 
the  same  effect,  Koan  v.  Rohrer,  72  111.  582, 
and  Pugh  v.  Reat,  107  111.  440.)  For  au- 
thorities in  other  jurisdictions  adopting  the 
same  rule  of  computation,  see  note  in  Hal- 
bert  V.  San  Saba  Springs  Land,  etc.  Assoc. 
49  L.R.A.  193. 

Counsel    for   appellant   contends    that   all 
the  taxes  levied  for  the  city  of  Chicago  for 
1915  are  illegal  for  the  reason  that  the  ap- 
Ann.  Cas.  1917E. — 63. 


propriation  ordinance  passed  by  said  city 
and  published  on  January  29,  1915,  did  not 
become  effective,  as  the  only  tax  levy  ordi- 
nance passed  by  said  city  was  parsed  Feb*- 
ruaiy  8,  1915;  that  therefore  ten  days  had 
not  intervened,  as  required  hy  statute,  before 
such  ordinance  could  be  enforced.  Under 
the  decisions  already  cited  as  to  the  rule 
to  be  acTopted  in  computing  time  the  ordi- 
nance in  question  became  in  full  force  and 
effect  on  February  8,  1916,  hence  this  objec- 
tion of  counsel  must  be  overruled.  This  in 
no  way  conflicts  with  the  holding  of  this 
court  in  People  v.  Florville,  207  lU.  79,  69 
N.  E.  623,  cited  and  relied  on  by  counsel  for 
appellant. 

Counsel  further  insists  that  the  publication 
of  said  ordinance  on  January  29  was  in- 
sufficient; that  it  was  not  printed  in  all  the 
copies  of  the  Post  issued  on  that  day  or 
in  the  main  edition  but  only  in  a  smaller 
number  of  copies  delivered  and  sold  at  certain 
news  stands,  whereas,  under  the  law,  the 
said  ordinance  should  have  been  printed  in 
all  the  copies  of  the  newspaper  publislied  on 
said  publication  day.  The  evidence  in  the 
record  shows  that  on  January  29  [292]  the 
Chicago  Evening  Post  waa  a  daily  newspaper 
and  was  published  on  six  different  days  each 
week  in  seven  editions  daily, — that  is,  the 
noon  edition  at  9:45  A.  M.,  the  afternoon 
edition  at  11:20  A.  M.,  the  home  edition  at 
about  1:15  P.  H.,  the  market  edition  at  2:30, 
and  three  sporting  editions  at  about  3:00, 
4:00  and  5:00  P.  M.,  respectively.  Tlie  city 
of  Chicago  on  January  5,  1915,  entered  into 
a  contract  with  the  Chicago  Evening  Post 
Company  as  to  the'  official  printing  for  the 
year  1915.  The  contract  provided  that  said 
company  should  print  all  nmtters  and  things 
required  by  law  or  any  city  ordinance  to  be 
printed,  in  at  least  one  edition  of  the  Chicago 
Evening  Post,  All  copies  of  that  paper  for 
January  29,  1915,  bore  a  single  number 
(7651),  which  refers  to  the  number  of  days 
that  the  paper  had  been  issued,  each  number 
denoting  an  issue.  Articles  on  the  editorial 
page  and  other  general  news  are  practically 
the  same  in  all  editions  on  a  given  day  and 
are  printed  from  the  same  type,  but  each 
edition  has  its  distinctive  feature.  The  noon 
edition  of  that  date  carried  on  its  date 
column  the  words  "Noon  Edition,"  and  at 
the  top  of  the  first  page,  to  the  right  of 
the  title,  the  words  '^Official  Newspaper  of 
the  City  of  Chicago."  It  appears  that  each 
of  said  editions  of  the  paper  haa  its  own 
list  of  subscribers,  and  the  places  where  the 
copies  are  delivered  are  distinct  and  separate 
and  the  papers  are  kept  distinct  and  separate 
in  the  office  of  the  paper.  It  further  appears 
that  said  appropriation  ordinance  appeared 
only  in  the  noon  edition  of  that  date,  which 
edition  consisted  of  61 00  copies;  that  in  a 
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general  way  said  copies  were  circulated  in 
the  central  district  of  the  city,  which  would 
constitute  the  territory  between  the  river  on 
the  north  and  Twelfth  street  on  the  south, 
the  river  on  the  west  and  the  east  side  of 
Michigan  boulevard  on  the  east;  that  they 
were  principally  sold  from  news  stands,  but 
were  also  given  circulation  in  all  tl;e  leading 
clubs  and  hotels  of  the  city  and  delivered 
to  regular  [293]  subscribers;  that  the  edition 
went  to  practically  every  news  stand  open 
at  that  hour  in  the  city  of  Chicago  and  was 
also  on  sale  at  the  elevated  railway  stations, 
and  some  of  the  papers  were  taken  by  pas- 
sengers on  railroad  trains  to  other  cities  and 
to  the  suburbs;  that  the  paper  is  not  limited 
in  its  circulation  to  any  particular  class  of 
people  but  that  it  went  out  generally  to  the 
public  as  a  newspaper. 

Section  6  of  chapter  100  provides:  "When 
any  notice  is  required  by  law  or  contract  to 
be  published  in  a  newspaper  (unless  other- 
wise expressly  provided  in  the  contract)  it 
shall  be  intended  to  be  in  a  secular  newspaper 
of  general  circulation,  published  in  the  city, 
town  or  county,  or  some  paper  specially 
authorized  by  law  to  publish  legal  notices, 
in  the  city,  town  or  county."  (Hurd's  Stat. 
1916,  p.  1802.) 

The  question  involved  under  this  objection 
is  whether  said  noon  edition  is  a  newspaper 
of  general  circulation  in  the  city  of  Chicago. 
In  Pentzel  v.  Squire,  161  111.  346,  43  N.  E. 
1064,  52  Am.  St.  Rep.  373,  the  court,  in  con- 
struing this  statute  as  to  publication,  held 
that  the  Chicago  Law  Journal  Weekly  was 
such  a  newspaper,  when  it  was  shown  that 
it  was  a  newspaper  of  16  pages,  12^  inches 
in  length  and  10  inches  in  width,  published 
each  week  on  Friday  and  circulated  among 
lawyers  and  laymen;  that  besides  the  reports 
of  decisions  of  courts  of  record,  of  courts  of 
review  and  appellate  jurisdiction  and  a  di- 
gest of  cases,  it  contained  news  of  a  general 
nature  of  current  events  and  of  general  im- 
portance to  the  public,  its  average  weekly 
circulation  being  3875  copies.  It  was  said 
in  that  case  in  discussing  the  proper  oon- 
struction  of  this  statute,  that  upon  sub- 
stantially the  same  evidence  as  contained 
therein  this  court  had  held  in  Kerr  v.  Hitt, 
75  111.  51 ;  Railton  v.  Lauder,  126  111.  219,  18 
N.  E.  555,  and  Maass  v.  Hess,  140  111.  576, 
29  N.  E.  887,  that  certain  papers  were  secular 
newspapers  of  general  circulation  within  the 
meaning  of  said  section  5.  A  like  holding 
was  made  in  Miller  v.  Barto,  247  111.  104, 
93  N.  E.  140,  with  reference  to  a  paper  simi- 
lar to  the  Chicago  Law  Journal.  [294]  On 
the  facts  and  reasoning  in  those  cases  the 
conclusion  necessarily  follows  that  this  pub- 
lication in  the  noon  edition  of  the  Chicago 
Evening  Post  was  a  publication  in  a  secular 
newspaper  of  general  circulation,  as  required 
by  the  statute.    Surely  such  publication  c(nnes 


within  the  letter  and  spirit  of  the  statute  as 
being  a  secular  newspaper  of  general  circula- 
tion as  much  aa  did  the  Chicago  Legal  News, 
the  Chicago  Law  Bulletin  or  the  National 
Corporation  Keporter,  which  were  so  held 
by  this  court  in  the  decisions  cited.  The 
authorities  from  other  jurisdictions  cited  and 
relied  on  by  counsel  for  appellant  cannot 
be  held  conclusive  here,  because  the  statutes 
construed  in  most  other  jurisdictions  are 
different  in  wording  from  said  section  5, 
and  because  in  many  of  those  cases  the  facts 
as  to  the  circulation  of  the  newspapers  there 
in  question  were  very  different  from  the  facts 
presented  in  this  record.  To  hold  as  contend- 
ed by  appellant  would  make  it  necessary  to 
publish  in  every  edition  of  a  newspaper  for  a 
given  day  in  the  city  of  Chicago,  no  matter 
how  large  or  how  general  the  circulation  of 
any  edition.  Such  a  requirement  would  cost 
much  more  than  to  publish  in  one  edition, 
and  would  serve  no  reasonable  purpose.  We 
do  not  so  construe  the  statute.  This  objec- 
tion of  appellant  was  therefore  rightly  over- 
ruled by  the  trial  court. 

For  the  reasons  given  in  this  opinion  and 
in  the  opinions  in  People  v.  Day,  supra.  Peo- 
ple V.  Huey,  supra,  People  v,  Reinhold,  supra, 
and  People  v.  Sandberg  Co.  supra,  the  judg- 
ment in  this  case  is  affirmed  in  part  and 
reversed  in  part  and  remanded  for  further  pro- 
ceedings in  harmony  with  the  views  and  con- 
clusions reached  herein  and  in  the  decisions 
last  cited. 

Reversed  in  part  and  remanded. 


NOTE. 

Publication  im  Single  Edition  of  He 
paper  as  Sufficient  Publioation, 


It  is  intended  in  this  note  to  discuss  the 
decisions  passing  on  the  proposition  whether 
a  publication  in  a  single  edition  of  a  news- 
paper issuing  several  editions  is  a  sufficient 
publication.  The  question  what  constitutes 
a  newspaper  is  considered  in  the  notes  to 
Times  Printing  Co.  v.  Star  Publishing  Co. 
16  Ann.  Cas.  414;  Fairhaven  Publishing  Co. 
V.  Bellingham,  16  Ann.  Cas.  420;  and  Olsen  v. 
Bibb  Co.  Ann.  Cas.  1913D  877. 

Tlie  decisions  on  the  point  support  the 
principle  laid  down  in  the  reported  case  in 
holding  that  a  publication  in  a  single  or 
extra  edition  of  a  newspaper  is  a  sufficient 
publication  providing  the  single  or  extra 
edition  contains  substantially  the  same  gen- 
eral news  as  the  other  editions,  and  is  dis- 
tributed generally  among  the  subscribers  of 
the  newspaper.  Perine  v.  Lewis,  128  Cal. 
236,  60  Pac.  422,  772;  State  v.  Omaha,  etc. 
Ry.  etc.  Co.  113  la.  30,  84  N.  W.  1)83,  86 
Am.  St.  Rep.  357,  52  L.R.A.  315;  Rosewater 
y.  Pinzenscham,  38  Neb.  835,  67  N.  W.  563. 
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A  statute  requiring  that  a  notice  of  an 
application  for  a  liquor  license  must  be  pub- 
lished in  the  newspaper  published  in  the 
county  which  has  the  largest  circulation  was 
construed  in  Hosewater  v.  Pinzenscham,  38 
Xeb.  835,  67  N.  W.  663,  wherein  it  was  held 
that  where  the  matter  published  in  each  of 
llie  several  editions  of  a  daily  paper  is  not 
exactly  the  same  and  each  edition  is  headed 
differently,  and  is  sent  to  a  different  set  of 
subscribers,  but  a  single  edition  is  to  be 
considered  in  determining  whether  a  particu- 
lar paper  has  the  largest  circulation  in  the 
county  designated.  The  court  said :  "Wheth- 
er or  not  the  several  editions  of  a  daily  paper 
are  separate  and  distinct  publications  is  a 
question  of  fact  to  be  determined  from  the 
proof,  in  the  first  instance,  by  the  license 
board.  If  the  matter  published  in  each  edi- 
tion of  a  daily  paper  is  not  substantially  the 
same,  and  each  edition  has  a  different  head- 
ing or  name,  and  is  sent  to  different  sub- 
scribers, it  would  be  quite  clear  that  the 
combined  circulation  of  all  cannot  be  counted 
for  the  purpose  of  ascertaining  the  newspaper 
in  whidi  notices  like  the  one  in  question 
should  be  published.  Coimsel  for  defendant 
in  error  calls  attention  to  the  case  of  State 
V.  South  Omaha  [33  Neb.  876]  and  to  the  fol- 
lowing language  used  by  the  author  of  that 
opinion,  viz.:  This  notice  is  to  have  as  wide 
publicity  as  possible.'  Again,  'The  o))ject  of 
the  publication  is  to  give  the  widest  possible 
publicity  to  the  application,  in  order  that 
those  who  consider  the  applicant  an  unfit  per- 
son to  conduct  a  saloon  may  have  an  op- 
portunity to  remonstrate  against  the  issuing 
of  license.'  The  foregoing  must  be  construed 
with  reference  to  the  case  that  was  thete 
before  the  court.  The  question  there  involved 
was  whether  a  notice  of  application  for  a 
license  to  sell  liquors,  which  is  published  in 
a  daily  paper,  must  be  published  therein 
continuously  each  day  for  two  weeks.  The 
question  now  under  consideration  was  not 
before  the  court.  To  give  the  language  above 
quoted  the  meaning  contended  for  by  de- 
fendant in  error  would  not  only  require  that 
the  publication  be  made  in  each  edition  oi 
a  newspaper,  daily,  weekly,  and  tri -weekly, 
aa  well  as  in  all  the  newspapers  published 
in  the  county.  Such  was  not  within  the 
contemplation  of  the  statute.  All  that  the 
law  requiirea  is  that  the  notice  shall  be  pub- 
lished* in  the  newspaper  having  the  largest 
circulation  in  the  county.  If  several  editions 
of  a  daily  paper  in  fact  constitute  but  one 
paper,  then  the  notice  must  be  published  in 
each  of  said  editions.     If  each  edition  is  a 


separate  and  distinct  publication,  a  publi- 
cation in  one,  if  the  same  has  the  largest 
circulation  in  the  county,  will  be  sufficient." 

The  reported  case  holds  that  a  "noon  edi- 
tion" of  an  evening  newspaper  which  con- 
tained practically  the  same  editorial  page 
and  the  same  general  news  as  the  other  edi- 
tions is  a  "newspaper  of  general  circulation'* 
as  required  by  a  statute  providing  that 
"when  any  notice  is  required  by  law  or  con- 
tract to  be  published  in  a  newspaper  (unless 
otherwise  expressly  provided  in  the  contract), 
it  shall  be  intended  to  be  in  a  secular  news- 
paper of  general  circulation,  published  in 
the  city,  town  or  county,  or  some  paper  spe- 
cially authorized  by  law  to  publish  legal 
notices,  in  the  city,  town  or  cQunty.  Kurd's 
Stat.  1916,  p.  1802." 

By  a  California  street  improvement  act,  it 
was  provided  that  the  resolution  of  intention 
required  to  be  published  by  the  provisions  of 
the  act  "shall  be  published  in  a  daily  news- 
paper in  cities  where  such  there  is,  and,, 
where  there  is  no  daily  newspaper,  in  a  semi^ 
weekly  or  weekly  newspaper  to  be  designated 
by  the  council  of  such  city,  as  often  as  the 
same  is  issued."  It  was  held  in  Perine  v. 
Lewis,  128  Cal.  236,  60  Pac.  422,  772,  that 
where  a  newspaper  was  not  published  on 
Sundays  or  certain  holidays,  an  "extra"  is* 
sued  on  July  4th  which  was  gotten  out  ou: 
account  of  a  strike  was  not  a  regular  issuc 
of  the  newspaper  as  required  by  the  statute. 
Touching  the  sufficiency  of  publication  in  a 
single  edition,  the  court  said :  "Whether  the 
clause  'as  often  as  the  same  is  issued'  is  lim- 
ited to  cases  where  there  is  no  daily  news- 
paper in  the  city,  or  applies  to  daily  news- 
papers as  well,  is  not  involved  herein;  and 
if  this  provision  of  the  section  is  to  be  con- 
strued literally,  or,  according  to  the  claim 
of  the  appellants,  it  would  require  the  publi- 
cation to  be  made  in  each  of  the  several  is- 
sues that  are  made  by  the  papers  every  day,, 
whereas  it  is  evident  that  a  publication  once 
a  day  in  a  daily  newspaper  is  sufficient.  The- 
proper  construction  of  the  provision  is  that 
the  resolution  shall  be  published  as  often  as 
the  paper  is  regularly  issued." 

Where  a  statute  required  that  an  ordinance 
should  be  published  in  some  newspaper  of 
general  circulation,  an  extra  edition  of  a 
daily  paper  fifty  copies  of  which  were  dis- 
tributed among  persons  interested  in  the 
ordinance  in  question  was  held  not  to  be  a 
sufficient  publication  in  compliance  with  the 
statute.  State  v.  Omaha,  etc.  By.  etc.  Co. 
113  la.  30,  84  N.  W.  983,  86  Am.  St.  Bep. 
367,  62  L.R.A.  316. 
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WOODBUBN 

V. 

PUBLIC  SERVICE  COMMISSION 

ET  AL, 

Oregon  Supreme  Court — ^December  6,  1916. 

S2  Oregon  114;  lOl  Pac,  391, 


Public  Serrloe  Corporations  —  Liabil- 
ity to  Regulation. 

When  an  owner  devotes  his  property  to  a 
use  in  which  the  public  has  an  interest,  he 
must  submit  to  be  regulated  and  controlled 
by  the  public  for  the  common  good. 

Reinilation  of  Rates  —  Validity. 

The  regulation  of  rates  for  the  purpose  of 
promoting  the  public  health,  comfort,  safety, 
and  welfare  is  an  exercise  of  the  police  power 
of  the  sovereign. 

Telegraphs  and  Telephones  -—  Regnla- 
tion  of  Telephone  Rates. 

If  a  telephone  company's  franchise  from  a 
city,  limiting  rates  to  be  charged,  is  deemed 
a  contract,  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  the  Public  Utility 
Act  (Laws  1911,  p.  483),  and  before  the  state 
attempted  to  regulate  such  rates,  does  not 
debar  the  state  from  increasing  the  rates  as 
fixed  in  the  franchise,  because  when  the  state 
exercises  its  police  power,  it  does  not  work 
any  impairment  of  obligation  of  the  contract; 
the  possibility  of  the  exercise  of  such  power 
being  an  implied  term  of  the  contract. 

[See  note  at  end  of  this  case.] 

Poxver  of  Municipality  to  Res^ilato. 

Since  the  right  to  regulate  rates  is  an  in- 
herent element  of  sovereignty,  such  right  can 
be  delegated  to  a  municipality  only  by  clear 
and  express  terms,  and  all  doubts  must  be 
resolved  against  the  municipality. 

[See  note  at  end  of  this  case.] 

Munieipal     Corporations  —  Powers  ^^ 
Home  Rule  Charter. 

Const,  art.  11,  §  2,  providing  that  the  legal 
voters  of  every  city  and  town  are  granted 
power  to  enact  and  amend  their  municipal 
charter  subject  to  the  constitution  and  crimi- 
nal laws  of  the  state  of  Oregon,  and  forbid- 
ding the  legislative  assembly  to  amend  or  re- 
peal any  charter  for  any  municipality,  etc., 
does  not  extend  the  authoritv  of  such  munici- 
palities  over  subjects  not  properly  municipal 
and  germane  to  the  purposes  for  which  mu- 
nicipal corporations  are  formed. 

Poxver  to  Resulate  Rates* 

The  right  to  regulate  rates  is  a  matter  of 
general  concern,  and  does  not  pertain  solely 
to  municipal  afTairs. 

Public   Service    ComnUssions   —   Power 
to  Regulate  Telephone  Rates. 

Where  a  municipality  under  its  home  rule 
charter,  adopted  under  Const,  art.  11,  §  2, 
granted  a  telephone  franchise  limiting  rates 
to  be  charged,  and  later  the  Public  Utility 
Act  (Laws  1911,  p.  483)  was  enacted,  the 
public     service    commission     had    authority 


thereunder    to    authorize    the    company    to 

charge  higher  rates. 

Procedure  —  Failure  to  File  Statement 
of  Valuation. 

Tlie  failure  of  the  public  service  commission 
to  file  a  statement  of  valuation  mentioned  in 
section  10  of  the  Public  Utility  Act  (Laws 
leil,  p.  483)  does  not  affect  the  validity  of 
an  order,  allowing  a  telephone  company  to 
charge  higher  rates  than  those  stated  in  its 
franchise,  since  the  right  to  make  the  order 
does  not  depend  upon  filing  the  statement  of 
valuation,  and,  in  any  event,  under  direct 
provision  of  section  75  of  the  act,  technical 
omissions  are  immaterial. 

Appeal  from  Circuit  Court,  Marion  county: 
Gallowat,  Judge. 

Action  by  City  of  Woodbum,  plaintiff, 
against  Public  Service  Commission  of  Oregon 
et  al.,  defendants.  Judgment  for  plaintiff. 
Defendants  appeal.    Rbvebsed. 

[116]  The  City  of  Woodbum  was  incorpo* 
rated  by  an  act  of  the  legislative  assembly  in 
1889;  hut,  on  June  30,  1900,  the  legal  electors 
of  the  city  exercised  the  right  of  home  rule 
conferred  by  Article  XI,  Section  2,  of  the 
state  Constitution,  and  amended  their  char- 
ter by  enacting  that  the  common  council  shall 
have  authoritv: 

"To  grant  franchises  in,  through  and  upon 
the  streets  of  the  city  for  public  uses  and 
public  benefits;"  and  "to  regulate  and  control 
or  prohibit  the  placing  of  poles  for  electric 
lights  or  other  purposes,  and  the  suspension 
of  electric  and  other  wires  along  on  cross- 
streets  of  said  city,  and  to  require  any  or 
ajl  already  [116]  placed  or  suspended,  either 
in  limited  districts  or  throughout  the  entire 
city,  to  be  removed,  or  to  be  placed  in  such 
manner  as  it  may  designate  beneath  the  sur- 
face of  the  streets  or  sidewalks." 

In  October,  1910,  the  common  council 
granted  by  ordinance,  and  the  United  Tele- 
phone Company  accepted,  a  franchise  which 
permitted  the  company  and  its  successors  to 
construct  and  maintain  telephone  poles  and 
wires  along  the  streets  of  Woodbum.  One 
section  of  the  franchise  fixed  the  monthly 
maximum  rates  to  be  charged  for  telephones. 
A  telephone  plant  was  installed  by  the  Unit- 
ed Telephone  Company,  but  afterward  the 
f ranch  if^e  and  plant  ow^ned  by  it  were  trans- 
ferred to  the  VVestern  Telephone  Comnany,  a 
corporation,  and  the  present  owner.  The  com- 
pany has  extended  its  lines  beyond  the  bound- 
aries of  Woodburn,  and  it  renders  service  to 
patrons  who  reside  without,  as  well  as  to 
customers  who  live  within,  the  city  limits. 
In  July,  1916,  the  Western  Telephone  Com- 
pany applied  to  the  Public  Service  Commis- 
sion for  permission  to  increase  the  telephone 
rates.     After  giving  due  notice  to  both  the 
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company  and  the  city,  a  public  hearing  was 
held,  and  the  Commission  ordered  that  the 
company  be  permitted  to  increase  its  rates  on 
condition  that  the  applicant  avoid  duplica- 
tion by  effecting  a  consolidation  of  its  system 
with  a  competing  telephone  plant,  which  was 
then  occupying  the  same  territory.  The  two 
telephone  plants  were  consolidated,  and  then 
on  December  1,  1915,  the  Public  Service  Com- 
mission directed  that  the  Western  Telephone 
Company  charge  a  specified  schedule  of  rates. 
The  charges  specified  in  this  schedule  were 
greater  than  the  rates  fixed  in  the  franchise, 
and  for  that  reason  the  city  then  commenced 
a  suit  to  vacate  the  order  made  by  the  Public 
Service  Commission,  and  to  enjoin  the  West- 
ern Telephone  Company  from  charging  any- 
greater  rates  than  [117]  those  named  in  the 
franchise  which  had  been  granted  by  the  City 
of  Woodbum.  After  a  trial  the  Circuit  Court 
vacated  the  order  of  the  commission,  and  en- 
joined the  company  from  exacting  any 
charges  in  excess  of  the  amounts  specified  in 
the  franchise.  Both  the  Public  Service  Com- 
mission and  the  Western  Telephone  Company 
appealed. 

John  ff.  d  Charleg  L.  UoNary  for  appellant 
Western  Telephone  Company. 

John  0.  Bailey  and  Oeorge  M.  Brown^  for 
appellant  Public  Service  Commission. 

Oeorge  O,  Bingham  and  Blaine  McCord  for 
respondent. 

Habbis,  J.  {after  stating  the  facts), — ^The 
decree  appealed  from  is  predicated  upon  the 
argument  that  the  Public  Service  Commission 
was  without  power  to  permit  the  telephone 
company  to  charge  urban  customers  more 
than  the  rates  named  in  the  franchise,  which 
the  city  had  granted  prior  to  the  creation  of 
the  Public  Service  Commission.  Before  pro- 
ceeding with  the  discussion,  attention  will  be 
called  to  some  of  the  provisions  of  the  legis- 
lation which  was  designed  to  clothe  the  com- 
mission with  authority  to  fix  the  rates  to  be 
charged  for  telephone  service.  An  act  to 
define  public  utilities  and  to  provide  for  rate 
regulation  was  passed  by  the  legislative  as- 
sembly in  [118]  1911  (Laws  1911,  p.  483)  ; 
but  upon  the  filing  of  a  petition  in  the  office 
of  the  Secretary  of  State  the  measure  was 
referred  to  the  legal  voters  of  the  state  at 
the  regular  general  election  on  November  5, 
1912,  when  they  approved  the  act  by  a  ma- 
jority vote,  and  afterward  on  November  29, 

1912,  the  Governor  proclaimed  that  the 
measure  was  the  law  of  the  state:     Laws 

1913,  p.  9.  The  Public  Utility  Act  is  similar 
to  the  legislation  which  has  been  adopted  in 
most  of  the  states,  and  confers  upon  the 
commission  the  power  to  regulate  telegraph, 
ti3lephone,  street  railroad,  heat,  light,  water, 
and'  power  plants  so  that  a  safe  and  adequate 


service  may  be  rendered  to  the  public  at  rea- 
sonable and  sufiicient  rates.  The  term  ''pub- 
lic utility"  embraces  every  owner  operating  a 
telephone  plant  for  the  public  ''and  whether 
said  plant  or  equipment  or  part  thereof  is 
wholly  within  any  town  or  city,  or  not:" 
Section  1.  Power  to  regulate  public  utilities 
is  conferred  upon  a  commission  which  was, 
at  that  time,  called  the  Railroad  Commission 
of  Oregon  (Section  6),  but  is  now  Jcnown  as 
the  Public  Service  Commission  of  Oregon: 
Laws  1916,  p.  347.  Every  public  utility  is 
required  to  furnish  adequate  and  safe  service, 
and  unjust  or  unreasonable  charges  are  pro- 
hibited. The  commission  may  hold  a  hearing 
(Section  42),  on  the  complaint  of  patrons 
that  the  rates  being  charged  are  unreasonable 
or  unjustly  discriminatory  (Section  41),  or 
on  the  complaint  of  any  public  utility  "as 
to  any  matter  affecting  its  own  product  or 
service"  (Section  46),  or  an  investigation 
may  be  made  on  the  motion  of  the  commission 
(Section  45);  and  "if  upon  such  investiga- 
tion, any  rates  .  .  .  shall  be  found  to  be 
unjust,  unreasonable,  insufficient  or  unjustly 
discriminatory  .  .  .  the  commission  shall 
have  power  to  fix  and  order  substituted  there- 
for such  rate  or  rates,  ...  as  shall  be 
just  and  [119]  reasonable  .  .  .  (Section 
43 ) ;  and,  furthermore,  the  commission  "shall 
determine  and  by  order  fix  reasonable  rate  or 
rates,  ...  in  lieu  of  those  foimd  to  be 
unjust,  unreasonable,  insufficient  or  unjustly 
discriminatory  .  .  .  (Section  51).  The 
power  of  a  mimicipality  to  regulate  utilities 
is  provided  for  by  Section  61  which  declares 
that: 

"Every  municipality  shall  have  power — 
(1)  To  determine  by  contract,  ordineuice  or 
otherwise  the  quality  and  character  of  each 
kind  of  product  or  service  to  be  furnished  or 
rendered  by  any  pub]ic  utility  furnishing  any 
product  or  service  within  said  municipality 
and  all  other  terms  and  conditions  not  incon- 
sistent with  the  act  upon  which  such  public 
utility  may  be  permitted  to  occupy  the 
streets,  highways  or  other  public  property  • 
within  such  municipality  and  such  contract, 
ordinance  or  other  determination  of  such  mu- 
nicipality shall  be  in  force  and  prima  facie 
reasonable.  Upon  complaint  made  by  such 
public  utility  or  by  any  qualified  complain- 
ant as  provided  in  Section  41,  the  commission 
shall  set  a  hearing  as  provided  in  Section  42 
and  if  it  shall  find  such  contract,  ordinance 
or  other  determination  to  be  unreasonable, 
such  contract,  ordinance  or  other  determina- 
tion shall  be  void.  Provided,  however,  that 
no  ordinance  or  other  municipal  regulation 
shall  be  reviewed  by  the  commission  under 
the  provisions  of  this  section  which  was  prior 
to  such  review  enacted  by  the  initiative  or 
which  was  prior  to  such  review  referred  to 
and  approved  by  the  people  of  said  munici- 
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pality    or    while   a    referendum   thereon    is 
pending." 

In  brief,  the  facts  present  a  situation  where 
the  legal  voters  of  the  city  amended  their 
municipal  charter  and  conferred  upon  the 
common  council  authority  to  grant  franchises 
in  the  streets  for  public  benefits;  the  council 
exercised  this  chartered  power,  and  granted 
a  franchise  to  a  telephone  company,  the  rates 
to  be  charged  to  be  fixed  by  the  terms  of  the 
franchise;  subsequently  [120]  the  Public 
Utility  Act  was  passed  by  the  legislative 
assembly,  and  then  referred  to  all  the  voters 
of  the  state,  who  approved  the  measure  at  a 
general  election;  and,  finally,  upon  the  appli- 
cation of  the  telephone  company,  the  Public 
Service  Commission,  acting  under  the  autlior- 
ity  of  the  Public  Utility  Act,  specified  a 
schedule  of  rates  to  be  charged  by  the  tele- 
phone company,  and  the  city  is  now  com- 
plaining because  those  rates  exceed  the 
charges  fixed  in  the  franchise. 

The  ultimate  question  for  decision  is  wheth- 
er the  Public  Service  Commission  was  law- 
fully empowered  to  specify  rates  different 
from  those  fixed  by  the  terms  of  the  fran- 
chise. Throughout  the  discussion  it  must  be 
borne  in  mind  that  the  state,  acting  through 
the  Public  Service  Commission,  is  a  party  to 
this  suit,  and  consequently  judicial  prece- 
dents, arising  out  of  controversies  between 
none  but  the  immediate  parties  to  a  fran- 
chise, are  not  controlling  here.  Moreover, 
the  present  juncture  does  not  call  for  a  deci- 
sion of  the  relative  rights  of  the  grantor  and 
grantee  of  a  franchise  as  between  themselves. 
Furthermore,  the  very  purpose  of  this  litiga- 
tion is  to  determine  whether  the  state  has 
in  fact  empowered  Woodburn  to  fix  a  schedule 
of  rates  which  the  state  could  not  afterward 
change,  and  hence  we  must  also  distinguish 
all  those  judicial  utterances  which  followed 
a  finding  that  the  state  had  actually  con- 
ferred upon  a  city  the  power  unalterably  to 
fix  the  rates  to  be  charged  by  the  grantee 
of  a  franchise. 
•  1,  2.  Power  to  govern  men  and  things  is 
inherent  in  government,  and  when  an  owner 
devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he  must  submit  to  be 
regulated  and  controlled  by  the  public  for 
the  common  good:  Munn  v.  Illinois,  94  U. 
S.  113,  24  U.  S.  (L.  ed.)  77;  German  Alli- 
ance Ins.  Co.  v.  Lewis,  233  U.  S.  389,  58  U.  S. 
(L.  ed.)  1011,  L.R.A.1915C  1189,  34  S.  [121] 
Ct.  612) .  The  right  to  regulate  the  rates  to 
be  charged  by  a  public  utility  inheres  in  the 
power  to  govern.  The  regulation  of  rates  for 
the  purpose  of  promoting  the  health,  comfort, 
safety  and  welfare  of  society  is  an  exercise  of 
the  police  power,  and  is  therefore  an  attribute 
of  sovereignty:  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349,  62  U.  S.  (L.  ed.) 
828,  14  Ann.  Cas.  560,  28  S.  Ct.  529;  Yeat- 


man  v.  Towers,  126  Md.  513,  95  AtL  158; 
Benwood  v.  Public  Servioe  Commission,  75 
W.  Va.  127,  83  S.  E.  295,  L.R.A.1916C  261; 
State  y.  Superior  Ct.  67  Wash.  37,  120  Pac 
861,  lr.R.A.1915C  287,  Ann.  Cas.  191 3D  78; 
Idaho  Power,  etc.  Co.  v.  Blomquist>  26  Idaho 
222,  141  Pac.  1083,  Ann.  Cas.  1916E  282. 
Being  an  inherent  element  of  sovereignty,  the 
whole  sum  of  this  police  power  may,  for  the 
purposes  of  this  suit,  be  regarded  as  having 
been  primarily  and  originally  lodged  in  the 
state;  and,  without  attempting  to  decide 
whether  the  state  can  relinquish  any  part  of 
the  police  power  to  cities  so  as  to  be  deprived 
of  the  right  to  resume  ike  relinquished  power, 
we  shall  now  seek  to  ascertain  whether  the 
police  power  to  the  extent  of  the  right  to 
regulate  rates,  passed  from  the  sovereignty 
when  the  franchise  was  accepted  by  the  tele- 
phone company.  The  inquiry  involves  two 
general  questions:  (1)  The  effect  of  the 
franchise  when  considered  by  itself;  and  (2) 
the  result  effected  by  the  franchise  when  con- 
sidered with  relation  to  the  city  and  state. 

3.  If  the  franchise  is  deemed  to  be  a  con- 
tract between  the   city   and   telephone   com- 
pany, then  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  tlie  public  utility 
statute   and  before  the  state  attempted  to 
regulate  the  rates,  does  not  debar  the  state 
from  increasing  the  rates  fixed  in  the  con- 
tract betw^ccn  the  parties,  for  the  reason  that 
the  law  wrote  into  it  a  [122]  stipulation  by 
the  city  that  the  state  could,  at  any  time, 
exercise    its    police    power    and    change    the 
rates;    and  therefore,   when   the  state  does 
exercise  its  police  power,  it  does  not  work  an 
impairment  of  any  obligation  of  the  contract. 
The  immediate  parties  to  the  franchise  must 
contract  with  reference  to  the  right  of  the 
government  to  exercise  its  inherent  authority. 
The  governed  cannot,  by  contract>  forestall 
the  resuscitation  of  a  dormant  police  power 
by  the  government;  and  therefore,  unless  the 
st^te  actually  divested  itself  of  the  right  to 
exercise  its  police  power,  the  agreement  by 
which   the   city   and   company   specified   the 
rates  was  made  subject  to  the  right  of  the 
state  to  change  them:     Louisville,  etc.  R.  Co. 
V.  Mottley,  219  U.  S.  467,  57  U,  S.   (L.  ed.) 
297,    34   L.RJl.(N.S.)    671,    31    S.    Ct.    26u; 
Union  Dry  Goods  Co,  v.  Greorgia  Public  Serv- 
ice Corp.  142  Ga.  841,  83  S.  E.  946;  Yeatman 
v.  Towers,  126  Md.  513,  95  Atl.  158;  Minne- 
apolis, etc.  R.  Co.  v.  Menasha  Wooden  Ware 
Co.    159   Wis.   130,   150  N.   W.   411,   L.R.A. 
1915F  732;   Portland,  R.  etc.  Co.  v.  Or^on 
R.  Com'rs,  229  U.  S.  397,  57  U.  S.  (L.  ed.) 
1248,  33  S.  Ct,  820?  Hudson  County  Water 
Co.  V.  McCarter,  209  U.   S.  349,  52  U.  S. 
(L.  ed.)    828,  14  Ann.   Cas.  560,  28   S.  Ct 
529;  Benwood  y.  Public  Service  Commission, 
75  W.  Va.   127,  83  S.  E.  295,  L.RA.1915C 
261;  SUte  V.  Superior  Ct.  67  Wash.  37,  120 
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Pac.  861,  L.R.A.19I5C  287,  Ann.  Cas.  1913D 
78. 

4.  We  now  come  to  a  consideration  of  the 
result  brought  about  by  the  franchise  when 
viewed  in  connection  with  the  authority  of 
the  city  and  state.  The  city  argues  that  Ar- 
ticle XI,  Section  2,  of  the  state  Constitution 
panted  to  Woodburn,  and  at  the  same  tim« 
took  from  the  legislative  assembly,  the  right 
to  legislate  concerning  the  regulation  of  rates. 
When  examining  [123]  the  contention  urged 
by  the  municipality,  we  must  not  lose  sight 
of  the  fact  that  the  right  to  regulate  rates 
by  changing  them  from  time  to  time  as  the 
welfare  of  the  public  may  require  is  essen- 
tially a  police  power;  and,  since  the  right  to 
regulate  rates  is  an  inherent  element  of  sov- 
ereignty, when  seeking  to  ascertain  whether 
this  part  of  the  police  power  has  been  con- 
ferred upon  the  city,  either  with  or  without 
limitation^  we  are  constantly  governed  by  the 
rule  that  the  delegation  of  the  sovereign 
right  to  regulate  rates  must  be  clear  and 
express,  and  all  doubts  must  be  resolved 
against  the  city:  Home  Telephone,  etc.  Co. 
V.  Los  Angeles,  211  U.  S.  26,  3  U.  S.  (L.  ed.) 
176,  29  S.  Ct.  50;  Milwaukee  Electric  R. 
Co.  y.  Wisconsin  R.  Commission,  238  U.  S. 
174,  69  U.  S.  (L.  ed.)  1254,  35  S.  Ct.  820; 
Benwood  v.  Public  Service  Commission,  75  W. 
Va.  1^7,  83  S.  E.  295,  L.R.A.1915C  261;  State 
V.  Superior  Ct.  67  Wash.  37,  120  Pac.  861, 
Ann.  Cas.  1913D  78,  L.R.A.1915C  287;  Mani- 
towoc V.  Manitowoc,  etc.  Traction  Co.  146 
Wis.  13,  129  N.  W.  926,  140  Am.  St.  Rep. 
1062.  Quoting  from  Charleston  Consol.  R. 
etc.  Co.  V.  Charleston,  92  S.  C.  127,  76  S.  E. 
390: 

'The  state's  power  to  regulate  by  compul- 
sion the  charges  of  public  service  corpora- 
tions is  one  of  such  vast  and  increasing  im- 
portance to  the  public  that  the  courts  will 
not  attribute  to  the  state  the  intention  to 
part  with  it  or  to  delegate  it  unless  the  inten- 
tion is  clearly  and  unmistakably  expressed." 

Unless  the  right  to  exercise  the  police  power 
of  regulating  rates  is  referable  to  an  unmis- 
takable grant,  the  prices  specified  in  the  fran- 
chise are  not  exempted  from  interference  by 
the  legislative  assembly.  The  city  is  relying 
upon  Article  XI,  Section  2,  of  the  state  Con- 
stitution [124]  as  amended  in  1906,  and, 
which,  so  far  as  it  is  now  material,  is  here 
quoted : 

"Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  the 
legislative  assembly  by  special  laws.  The  leg- 
islative assembly  shall  not  enact,  amend,  or 
repeal  any  charter  or  act  of  incorporation  for 
any  municipality,  city,  or  town.  The  legal 
voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  mu- 
nicipal charter,  subject  to  the  Constitution 
and  criminal  laws  of  the  State  of  Oregon. 
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Much  of  the  printed  brief  submitted  for 
the  Public  Service  Commission  is  devoted  to 
an  argument  that  the  legislative  assembly  is 
not  prohibited  from  enacting  any  general  law, 
though  it  has  the  effect  of  amending  city 
charters.  The  instant  controversy,  however, 
does  not  make  it  necessary  to  determine 
whether  the  legislative  assembly  is  prohibited 
^from  passing  general,  as  well  as  special,  laws 
which  afTect  city  charters;  and  hence,  waiving 
the  question  and  without  attempting  to  fore- 
close debate,  it  will  be  assimied  that  this 
investigation  is  governed  by  the  prevailing 
opinion  in  Kalich  v.  Knapp,  73  Ore.  658,  142 
Pac.  594,  145  Pac.  22,  Ann.  Cas.  1916E  1051, 
where  a  majority  of  the  court  ruled  that  the 
legislative  assembly  is  prohibited  by  Article 
XI,  Section  2,  of  the  state  Constitution  from 
amending  city  charters  by  special  or  by  gen- 
eral laws. 

5.  While  the  Constitution  grants  to  a  city 
the  right  to  enact  and  amend  its  charter  and 
simultaneously  prohibits  the  legislative  as- 
sembly from  enactingj  amending  or  repealing 
any  charter  for  any  city,  nevertheless,  nei- 
ther the  grant  nor  the  prohibition  includes 
any  subjects  except  those  "that  are  purely 
local  and  municipal  in  character"  (Elalich  v. 
Knapp,  73  Ore.  658,  142  Pac.  594,  145  Pac. 
22,  Ann.  Cas.  191 6E  1061,  or,  as  is  stated  in 
Branch  v.  Albee,  71  Ore.  188,  205,  142  [125] 
Pac.  598),  tlie  authority  of  the  cities  is  not 
extended  "over  subjects  that  are  not  properly 
municipal  and  germane  to  the  purposes  for 
which  municipal  corporations  are  formed. 
We  use  the  word  'municipal'  as  signifying 
what  belongs  to  a  city." 

In  Coleman  v.  1a  Grande,  73  Ore.  621,  525, 
144  Pac.  468,  470,  this  court  ruled  that : 

"Ry  granting  and  reserving  to  the  people 
of  municipalities  the  power  to  enact  and 
amend  their  charters  and  adopt  local  or  spe- 
cial laws,  the  state  has  not  surrendered  her 
sovereignty  to  the  municipalities.  Within 
their  boundaries  cities  are  clothed  with  power 
to  regulate  matters  purely  local.  However, 
a  city  is  not  constituted  as  a  sovereignty  as 
regards  all  matters  of  legislation,  but  is  still 
to  a  certain  extent  a  mere  agency  of  the 
state  of  which  it  is  a  part.  Beyond  such 
municipal  boundaries  and  in  matters  of  gen- 
eral concern  not  pertaining  solely  to  local 
municipal  affairs,  cities  are  amenable  to  the 
general  laws  of  the  state,  which  do  not  in- 
fringe upon  the  right  of  cities  to  local  self- 
government.  This  is  so  whether  such  laws 
are  enacted  by  the  legislature  or  by  the  peo- 
ple of  the  state  at  large." 

6.  The  right  to  regulate  rates  is  a  matter 
of  general  concern,  and  does  not  pertain  solely 
to  local  municipal  affairs:  Portland  R.  etc. 
Co.  V,  Portland,  210  Fed.  667.  It  is  true  that 
the  regulation  of  the  rates  for  telephones  in 
Woodburn  may  not  immediately  affect  the 
pocketbooks  of  all  the  people  of  the  whole 
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state  any  more  than  does  the  prosecution  of 
a  person  in  a  Justice  Court  for  assault  and 
battery,  when  taken  alone  and  by  itself,  di- 
rectly affect  all  the  people  of  the  whole  state, 
and  yet  the  state  is  just  as  much  interested 
in  promoting  the  comfort  and  general  welfare 
of  all  the  people  as  in  preserving  p6ace  for 
all  the  people.  In  these  modem  times,  when 
the  activities  of  public  utilities  are.  not  al- 
ways confined  to  [126]  a  single  city,  the  peo- 
ple are  especially  concerned  in  the  retention 
of  the  right  to  adjust  rates  to  changing  con- 
ditions, so  that  no  person  may  be  discrimi- 
nated against  and  all  may  receive  adequate 
service  at  reasonable  rates,  and  at  the  same 
time  affording  sufficient  returns  to  the  public 
utility.  The  state  guards  its  right  to  regu- 
late rates  so  vigilantly  that  specific  authority 
is  necessary  to  compel  a  surrender  of  this 
element  of  sovereignty  |ind  in  the  language 
of  the  Supreme  Court  of  the  United  States: 

"The  general  powers  of  a  municipality  or 
of  any  other  political  subdivision  of  the  state 
are  not  sufficient:"  Home  Telephone,  etc.  Co. 
V.  Los  Angeles,  211  U.  S.  265,  53  U.  S.  (L.. 
ed.)  176,  29  S.  Ct.  50;  Milwaukee  Electric 
H.  etc.  Co.  V.  Wisconsin  H.  Commission,  238 
U.  S.  174,  69  U.  S.  (L.  ed.)  1254,  35  S.  Ct. 
820. 

The  power  to  regulate  rates  does  not  apper- 
tain to  the  government  of  a  city;  it  is  not 
municipal  in  character;  nor  is  it  even  an 
incident  to  a  grant  of  authority  to  enact  or 
amend  a  charter  for  a  city  or  town:  State 
V.  Superior  Ct.  67  Wash.  37,  120  Pac.  861, 
Ann.  Cas.  1913D  78,  L.R.A.1915C  287.  The 
language  appearing  in  State  v.  Missouri,  etc. 
Telephone  Co.  189  Mo.  83,  88  S.  W.  41,  is 
peculiarly  applicable  here,  and  for  that  rea- 
son we  quote  extensively  from  the  reported 
opinion : 

"Until  the  adoption  of  our  Constitution  in 
1875  all  cities  in  the  state  derived  their  char- 
ter powers  from  the  General  Assembly,  and 
therefore  whatever  was  contained  in  a  city 
charter  had  the  full  force  of  a  legislative  en- 
actment. But  under  that  Constitution  cities 
of  certain  descriptions  were  authorized  to 
frame  their  own  charters.  A  charter,  framed 
under  that  clause  of  the  Constitution  within 
the  limits  therein  contemplated  has  a  force 
and  effet;t  equal  to  one  granted  by  an  act  of 
the  legislature.  But  it  is  not  every  power 
that  may  be  essayed  to  be  conferred  on  the 
city  by  [127]  such  a  charter  that  is  of  the 
same  force  and  effect  as  if  it  were  conferred 
by  an  act  of  the  General  Assembly,  because 
the  Constitution  does  not  confer  on  the  city 
the  right  ...  to  assume  all  the  powers 
that  the  state  may  exercise  within  the  city 
limits,  but  only  powers  incident  to  its  mu- 
nicipality, yet  the  legislature  may,  if  it 
should  see  fit,  confer  on  the  city  powers  not 
necessary  or  incident  to  the  city  government. 


There  are  governmental  powers,  the  just  ex- 
ercise of  which  is  essential  to  the  happiness 
and  well-being  of  the  people  of  a  particular 
city,  yet  which  are  not  of  a  character  essen- 
tially appertaining  to  the  city  government. 
Such  powers  the  state  may  reserve  to  be  exer- 
cised by  itself,  or  it  may  delegate  them  to  the 
city,  but  until  so  delegated  they  are  reserved. 
The  words  in  the  Constitution,  'may  frame  a 
charter  for  its  own  government,'  mean  may 
frame  a  charter  for  the  government  of  itself 
as  a  city,  including  all  that  is  necessary  or 
incident  to  the  government  of  the  municipal- 
ity, but  not  all  the  power  that  the  state  has 
for  the  protection  of  the  rights  and  regulation 
of  the  duties  of  the  inhabitants  in  tlie  city, 
as  between  themselves.  ...  The  r^ulk- 
tion  of  prices  to  be  charged  by  a  corporation 
intrusted  with  a  franchise  of  a  public  utility 
character  is  within  the  sovereign  power  of 
the  state  that  grants  the  franchise  or  that 
suffers  it  to  be  exercised  within  its  borders, 
and  that  power  may  be,  with  wisdom  and 
propriety,  conferred  on  a  municipal  corpora- 
tion, but  it  is  not  a  power  appertaining  to 
the  government  of  the  city,  and  does  not  fol- 
low as  an  incident  to  a  grant  of  power  to 
frame  a  charter  for  a  city  government." 

7.  The  right  of  the  state  to  regulate  rates 
by  compulsion  is  a  police  power,  and  must 
not  be  confused  with  the  right  of  a  city  to 
exercise  its  contractual  power  to  agree  with 
a  public  service  company  upon  the  terms  of 
a  franchise.  The  exercise  of  a  power  to  fix 
rates  by  agreement  does  not  include  or  em- 
brace any  portion  of  the  power  to  fix  rates  by 
compulsion.  When  Woodburn  granted  the 
franchise  to  the  telephone  company,  [128] 
the  city  exercised  its  municipal  right  to  con- 
tract, and  it  may  be  assumed  that  the  fran- 
chise was  valid  and  binding  upon  both  parties 
until  such  time  as  the  state  chose  to  speak; 
but  the  city  entered  into  the  contract  subject 
to  the  reserved  right  of  the  state  to  employ 
its  police  power  and  compel  a  change  of  rates, 
and  when  the  state  did  speak,  the  municipal 
power  gave  way  to  the  sovereign  power  of 
the  state:  Benwood  v.  Public  Service  Com- 
mission, 75  W.  Va.  127,  83  S.  E.  295,  L.R.A. 
1915C  261;  State  v.  Superior  Ct.  67  Wash. 
37,  120  Pac.  861,  Ann.  Cas.  1913D  78,  L.R.A. 
1015C  287;  Monroe  v.  Detroit,  etc.  Short 
Line  Ry.  187  Mich.  364,  163  N.  W.  669; 
Manitowoc  v.  Manitowoc,  etc  Traction  Co. 
145  Wis.  13,  129  N.  W.  926,  140  Am.  St.  Rep. 
1056;  Charleston  Consol.  R.  etc.  Co.  v. 
Charleston,  92  8.  C.  127,  27  S.  E.  390;  Du- 
luth  St.  R.  Co.  V.  Railroad  Commission,  161 
Wis.  24,  152  N.  W.  887;  California-Oregon 
Power  Co.  v.  Grants  Pass,  203  Fed.  173. 
Other  instructive  cases  are:  North  Wild- 
wood  V.  Board  of  Public  Utility  Com'rs,  88 
N.  J.  L.  81,  95  Atl.  749;  Worcester  v.  Wor- 
cester Consol.  St.  R.  Co.  196  U.  S.  639,  49 
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U.  S.  (L.  ed.)  591,  25  S.  Ct.  327;  Dawaon  v. 
Dawson  Tel€phone  Co.  137  Ga.  62,  72  S.  E. 
50S;  Kenosha  v.  Kenosha  Home  Telephone 
Co.  149  Wis.  338,  135  N.  W.  848;  Bellevue 
V.  Ohio  Vallev  Water  Co.  245  Pa.  St.  114,  91 
Atl.  230;  Phnlipsburg  v.  Board  of  Pub.  Util- 
ity  Corners,  85  X.  J.  L.  141,  88  Atl.  1096. 

The  power  to  fix  rates  by  compulsion  as 
distinguished  from  the  power  to  fix  rates  by 
agreement  is  not  granted  to  cities  or  towns, 
nor  is  the  right  of  the  legislative  assembly  to 
legislate  upon  that  subject  curbed,  by  Article 
XI,  Section  2,  of  the  state  Constitution  be< 
cause  in  its  essence  it  is  neither  a  municipal 
power  nor  an  incident  to  a  pure  municipal 
power,  and  [129]  therefore,  even  under  the 
rule  announced  by  the  majority  opinion  in 
Kalich  V.  Knapp,  73  Ore.  558,  142  Pac.  594, 
145  Pac.  22,  Ann.  Cas.  1916E  1051,  the  legis- 
lative  assembly  was  not  prohibited  from  mak* 
ing  the  Public  Utility  Act  applicable  to 
urban  as  well  as  extraurban  territory.  The 
defendants  have  vigorously  contended  thab 
approval  of  the  Public  Utility  Act  by  the 
vote  of  the  people  made  the  measure  valid 
even  though  it  be  conceded  that  the  act  would 
be  invalid  without  the  approval  of  the  elec- 
torate. It  will  not  be  necessary,  however, 
to  decide  whether  a  measure  passed  by  the 
legislative  assembly  is  validated  when  re- 
ferred to  the  people  and  approved  by  them, 
when  in  the  absence  of  such  reference  and 
approval  the  measure  would  be  invalid  be- 
cause of  the  prohibition  contained  in  Article 
XI,  Section  2;  and  we  therefore  leave  this 
question  open  for  future  consideration. 

Tlie  city  has  limited  the  inquiry  to  the  ques- 
tion of  whether  the  commission  possessed  the 
necessary  power  to  change  rates,  and  hence 
we  are  not  now  concerned  with  the  amount  or 
reasonableness  of  the  rates.  Our  conclusion* 
is  that  the  Public  Service  Commission,  as  the 
representative  of  the  state,  had  lawful  au- 
thority to  change  the  telephone  rates. 

8.  Any  failure  of  the  commission  to  file 
the  statement  of  valuation  mentioned  in  Sec- 
tion 10  does  not  affect  the  validity  of  the  or- 
der involved  in  the  appeal.  Tlie  right  to  make 
the  order  did  not  depend  upon  fiUngtthe  state- 
ment of  valuation  with  the  city  recorder ;  and, 
moreover.  Section  75  of  the  Public  Utility 
Act  provides  that  no  order  of  the  commission 
shall  be  declared  illegal  "for  any  omission  ol 
a  technical  nature  in  respect  thereto." 

The  decree  ol  the  Circuit  Court  is  reversed 
and  the  suit  is  dismissed. 

Beversed.    Suit  dismissed* 


NOTE. 

The  reported  case  holds  that  the  power  to 
regulate  the  rates  to  be  charged  by  telephone 
companies  is  an  inherent  attribute  of  sover- 


eignty, lodged  in  the  state,  and  that  a  dele- 
gation of  that  power  to  a  municipality  must 
be  clear  and  express,  all  doubts  being  resolved 
against  the  municipality.  Construing  a  par- 
ticular grant,  it  is  accordingly  held  that  a 
municipality  operating  under  a  home  rule 
charter  was  given  no  such  jurisdiction  over 
telephone  rates  as  to  preclude  legislative  ac- 
tion with  respect  thereto.  The  validity  of 
statutes  and  ordinances  regulating  the  rates 
of  telephone  companies  is  discussed  in  the 
note  to  Home  Telephone  Co.  v.  Carthage,  Ann. 
Cas.  1912D  301. 
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Corporatiosui  —  Special  Meeting  of 
Stockliolders  ^  Contents  of  Notice. 
Civ.  Code,  §  314,  provides  that,  if  an  elec- 
tion of  corporate  directors  has  not  been  held 
at  the  appointed  time,  it  may  be  held  at  some 
other  time  ordered  by  the  directors,  or  a 
meeting  may  be  called  by  stockholders,  as 
provided  in  section  310.  Section  310  deals 
with  the  removal  of  directors,  and  provides 
that  meetings  of  stockholders  for  the  purpose 
may  be  called  by  stockholders  holding  at  least 
one-half  the  votes,  and  that  the  calls  must 
be  in  writing,  addressed  to  the  secretary,  who 
must  thereupon  give  notice  of  the  time,  place, 
and  object  of  the  Meeting,  and  by  whose  order 
it  is  called.  It  is  held  that  section  314,  in 
authorizing  stockholders  to  call  a  meeting  for 
the  election  of  directors  "as  provided  in  sec- 
tion 310,"  incorporates,  not  only  the  provi- 
sion prescribing  the  preliminary  step  of  di- 
recting a  call  to  the  secretary,  but  also  its 
required  subsequent  notice  ''of  th«  time,  place, 
and  object  of  the  meeting,"  and  a  special 
meeting  for  the  election  of  directors,  held 
upon  request,  signed  by  stockholders  holding 
less  than  half  the  votes,  and  not  stating  the 
object  of  the  meeting,  did  not  result  in  a 
valid  election. 

[See  note  at  end  of  this  case.] 

Same. 

A  special  meeting  of  corporate  stockholders, 
other  than  the  annual  meeting  provided  by 
the  by-laws,  which  was  held  without  notice 
that  an  election  of  directors  was  one  of  the 
purposes  of  the  meeting,  the  notice  stating 
that  the  purpose  was  "to  transact  such  busi- 
ness as  may  come  before  the  said  meeting,^ 
is  not  authorized  to  elect  directors,  since 
stockholders  are  entitled  to  actual  notice  of 
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the  time,  place,  and  business  proposed  to  be 
transacted  at  a  special  meeting. 
[See  note  at  end  of  this  case.] 

Same. 

Part  of.  stockholders  of  corporation,  attend- 
ing special  meeting  pursuant  to  notice  not 
advising  them  that  the  election  of  directors 
would  be  taken  up,  did  not  waive  by  attendiujg 
the  meeting,  in  which  they  did  not  partici- 
pate, want  of  proper  notice  to  them. 

[See  note  at  end  of  this  case.] 

Mailins  of  Notice  —  Snffioiency  of  Evi- 
dence. 

In  proceedings  to  determine  who  were  the 
legal  directors  of  a  corporation,  the  evidence 
is  held  to  be  sufficient  to  show  mailing  of 
notice  of  meeting  to  stockholders  by  the  sec- 
retary. 

Ownership  of  Stock  —  Evidence  —  Snf- 
fioiency to  Rebnt  Corporate  Records. 

In  proceedings  to  determine  the  legal  di- 
rectors of  a  corporation,  the  documentary  evi- 
dence is  held  to  be  insufficient  to  overcome 
the  showing  of  the  corporate  records  that  a 
party  was  the  owner  of  certain  stock. 

Appeal  from  Superior  Court,  Alameda 
counter     Abnot,  Judge. 

Action  by  C.  E.  Dolbear  et  al.,  plaintiffs, 
against  Guy  Wilkinson  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts   are  stated   in  the  opinion.     Ap- 

FIRMED. 

B.  H,  Oountryman,  Chapman  &  Trefethen 
and  Willia^m  P,  Hubbard  for  appellants. 

Charles  W.  Slack,  Chauncey  8.  Goodrich 
and  Perry  Evans  for  respondents. 

[367]  Sloss,  J. — ^This  is  a  proceeding  to 
determine  who  are  the  directors  of  Oalifomia 
Trona  Company,  a  corporation  organized  un- 
der the  laws  of  this  state.  The  plaintiffs,  C. 
E.  Dolbear,  R.  B.  Phillips,  and  E.  I.  Barthol- 
omew, claim  that  they,  together  with  E.  H. 
Merrill  and  J.  P.  Potter,  were  elected  direct- 
ors at  a  meeting  of  the  stockholders,  held  on 
May  3,  1911.  The  defendants  claim  that  E. 
J.  BoyeSy  Guy  Wilkinson,  Lucien  Simon,  C.  S. 
Goodrich,  and  F.  J.  Hanus  were  duly  elected 
directors  at  a  meeting  held  on  the  nineteenth 
day  of  May,  1911.  The  court  found  in  favor 
of  the  defendants  and  entered  judgment  ac- 
cordingly. The  plaintiffs  appeal  from  the 
judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial. 

The  capital  stock  of  the  corporation  con- 
sists of  one  thousand  shares,  all  of  which  was 
subscribed  and  issued.  The  by-laws  provided 
that  the  annual  meeting,  of  the  stockholders 
should  be  held  on  the  tenth  day  of  January 
in  each  year,  and  should  be  called  by  ten 
days'  notice  printed  in  a  newspaper,  and 
by  notice  in  writing  mailed  to  each  stock- 
holder at  least  ten  days  before  the  meeting. 


Other    stockholders'    meetings    were    to     be 
"called  by  like  notice."    It  is  alleged  in  the 
complaint,  and  admitted  by  the  answers,  that 
no  annual  or  other  meeting  of  the  stockhold- 
ers was  held  on  the  tenth  day  of  January, 
1911.    The  meeting  of  May  3,  1911,  at  which 
the  plaintiffs  claim  to  have  been  elected,  was 
attended  by  stockholders  claiming  to  own  or 
represent  991   shares.     The  defendant  Wilk- 
inson claimed  to  be  the  owner  of  321  shares. 
Two  hundred  and  twenty  shares  of  these  had 
been  transferred  to  his  name  on  the  books  of 
the    corporation    within    ten    days    prior    to 
the  date  of  the  meeting.     An  injunction  re- 
straining Wilkinson  from  voting  one  hundred 
shares  of  the  remaining  stock  held  by  him 
had   been   issued   and   served   shortly   before 
the  meeting.     He  made  no  attempt  to  vote 
these  one  hundred  shares.    The  plaintiffs  dis- 
puted his  right  to  vote  the  220  shares  which 
had  not  been  standing  in  his  name  for  the 
ten-day   period.     A   motion   to   adjourn   the 
meeting  was  made,  and  Wilkinson  was  per- 
mitted, over  the  objection  of  the  appellants, 
to   vote   his   220   shares   in   the   affirmative. 
With   the  aid  of  his  vote,  the  motion   was 
carried,  and  the  chairman  declared  the  meet- 
ing  adjourned.     The   court   found   that   the 
stockholders  who  had  voted  for  the  adjourn- 
ment immediately  left  the  room  and  that  the 
remainder,  holding  less  than  half  of  the  stock 
[368]  of  the  corporation,  thereupon  proceed- 
ed to  elect  directors,  electing  the  plaintiffs 
and   their   associates.     This   is   the   election 
upon  which  the  appellants  found  their  claim. 
The  parties  argue  a  number  of  points  with 
reference  to  the  validity  of  these  proceedings. 
Thus  there  is  much  dispute  over  the  question 
of  Wilkinson's  right  to  vote  the  220  shares; 
over  the  consequent  validity  of  the  vote  for 
'adjournment;  over  the  question  whether  the 
persons  opposing  the  plaintiffs  did,  in  fact, 
leave   the   meeting-place   before   the   election 
of    directors,   and    whether,    if   they    did,   a 
valid  election  could  be  held  when  only  a  mi- 
nority of  the  stock  was  present  or  represent- 
ed.   We  do  not  find  it  necessary,  however,  to 
go  into  any   of  these  questions,  as  we  feel 
satisfied  that  the  meeting  of   May   3d  was 
not  one  at  which  there  could,  in  the  absence, 
at  least,  of  consent  of  all  the  stockholders, 
be  a  valid  election  of  directors.     The  notion 
for  this  meeting  stated  that  a  special  meet- 
ing of  the  stockholders  had  been  duly  called 
and  would  be  held  at  a  place  and  time  desig- 
nated,   ''to   transact    such    business   as  may 
come  before  the  said  meeting."     Under  the 
Civil   Code    (sec.   302)    "the   directors   of  a 
corporation    must    be    elected    annually   by 
the  stockholders  or  members,"  and  the  time 
for    the   meeting    is    fixed    Unless    provision 
therefor  is  made  in  the  by-laws.     Here  the 
by-laws  did  provide  that  such  meeting  should 
be  held  on  the  tenth  day  of  January  in  each 
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year,  and  there  ia  no  provision  in  such  by- 
laws for  an  election  at  any  other  time.  Sec- 
tion 314  of  the  Civil  Code  provides,  however, 
that  if  an  election  has  not  been  held  at 
the  appointed  time,  it  may  be  held  at  some 
other  time  ordered  by  the  directors  or  "a 
meeting  may  be  called  by  stockholders  as 
provided  in  section  three  hundred  and  ten." 

Section  310  thus  referred  to  deals  with  the 
removal  of  directors.  It  provides  that  "meet- 
ings of  stockholders  for  this  purpose  may 
be  called  ...  by  members  or  stockholders 
holding  at  least  one  half  of  the  votes.  Such 
calls  must  be  in  writing,  and  addressed  to 
the  secretary,  who  must  thereupon  give  notice 
of  the  time,  place,  and  object  of  the  meeting, 
and  by  whose  order  it  is  called."  We  think 
that  section  314,  in  authorizing  the  stock- 
holders to  call  a  meeting  for  the  election  of 
directors  "as  provided  in  section  310"  incor- 
porates not  only  the  provisions  prescribing 
the  preliminary  steps  of  directing  a  call  to 
the  secretary,  but  also  those  requiring  the 
subsequent  notice  "of  the  time,  place,  and 
object  of  the  meeting."  [369]  The  meeting 
of  May  3d  was  not  an  adjournment  of  the 
annual  meeting.  The  suggestion  that  it  was, 
made  for  the  first  time  in  the  reply  brief  of 
the  appellant  Phillips,  is  in  direct  conflict 
with  the  admitted  averments  of  the  com- 
plaint. Nor  was  it  a  meeting  "ordered  by  the 
directors,"  within  the  provision  of  section 
314.  The  notice  stated  that  it  was  a  special 
meeting  "called  at  the  request  of  stockhold- 
ers." The  request  of  the  stockholders  was 
in  writing,  and  may  fairly  be  treated  as  the 
call  mentioned  in  section  310.  It  did  not, 
however,  meet  the  requirements  of  that  sec- 
tion, since  it  was  not  signed  by  stockholders 
"holding  one  half  of  the  votes."  More  im- 
portant still,  the  notice  was  insufficient  for 
the  reason  that  it  did  not  state  "the  object  of 
the  meeting." 

But,  if  we  were  to  concede  that  the  notice 
described  in  section  310  applies  only  to 
meetings  for  the  removal  of  directors,  the 
result  would  not  be  different.  In  the  absence 
of  statutory  provision,  the  stockholders  are, 
under  the  general  principles  governing  cor^ 
porations,  entitled  to  specific  notice  of  the 
purpose  of  a  meeting  which  is  to  elect  di- 
rectors at  a  time  other  than  that  fixed  by 
statute  or  by-law.  In  the  absence  of  such 
notice,  a  stockholder  would  have  no  reason 
to  believe'  that  this  important  business  would 
he  transacted  at  any  meeting  other  than 
the  one  designated  by  the  Civil  Code  and  the 
by-laws,  i.  e.,  the  annual  meeting,  or  an 
adjournment  thereof.  "There  are  three  mat- 
ters concerning  every  corporate  meeting  of 
which  the  members  are  entitled  to  notice, 
namely,  the  time,  place,  and  the  business  pro- 
posed to  be  transacted.  Some  or  all  of  these 
may  be  known  to  them  by  virtue  of  a  charter 


provision  or  a  by-law  or  a  statute.  But  if 
any  of  them  is  not  known  in  that  way,  the 
stockholders  are  entitled  to  an  actual  notice 
thereof."  (2  Cook  on  Corporations,  6th  ed. 
sec.  595.)  This  is  the  unquestioned  rule 
governing  special  meetings,  but,  says  Mr. 
Cook,  "the  better  rule  is  that  where  unusual 
business  is  to  be  transacted  even  at  a  regular 
meeting,  the  notice  of  that  meeting  should 
state  the  unusual  business."  (2  Cook  on  Cor- 
porations, 6th  ed.,  sec.  595;  3  Clark  &  >Iar- 
shall  on  Corporations,  sec.  649c.)  Clearly, 
.therefore,  a  special  meeting  will  not  be  au- 
thorized to  elect  directors  in  the  absence  of 
a  notice  specifying  that  such  election  is  one 
of  the  purposes  of  the  meeting.  ( People's  Mut. 
Ins.  Co.  V.  Westcott,  14  Gray  (Mass.)  440: 
Dunster  v.  Bernards  [370]  Land,  etc.  Co.  74 
N.  J.  L.  132,  65  Atl.  132;  see  In  re  London, 
etc.  Co.  31  Ch.  (Eng.)  223.)  A  notice  stat- 
ing that  the  purpose  of  the  meeting  is  "to 
transact  such  business  as  may  come  before  the 
said  meeting*'  is  not,  of  course,  a  notice  that 
the  election  of  directors,  or  any  other  specific 
matter,  is  to  be  taken  up.  (Dunster  v.  Ber- 
nards Land,  etc.  Co.  74  N.  J.  L.  132,  65 
Atl.  123;  People's  Mut.  Ins.  Co.  v.  Westcott, 
supra;  Jones  v.  Concord,  etc.  R.  Co.  67  N. 
H.  119,  38  Atl.  120.)  Such  cases  as  Granger 
V.  Original  Empire  Mill,  etc.  Co.  59  Cal.  678; 
Bell  V.  Standard  Quicksilver  Co.  146  Cal.  699, 
81  Pac.  17;  Seal  of  Gold  Min.  Co.  v.  Slater, 
161  Cal.  621,  120  Pac.  15,  cited  by  the 
appellants,  are  not  in  point.  All  of  these  de- 
cisions deal  with  meetings  of  directors.  The 
holding  that  the  notice  for  such  a  meeting 
need  not  specify  the  purpose  has  no  appli- 
cation to  stockholders'  meetings,  which  are 
governed  by  stricter  rules.  (2  Cook  on  Cor- 
porations, 6th  ed.  sec.  713a.) 

There  is  no  ground  for  the  claim  that  the 
want  of  notice  was  waived  by  the  defendants. 
The  notice  received  by  them  did  not  advise 
them  that  the  election  of  directors  was  to 
be  taken  up,  and  they  did  not  consent  to 
such  election  by  attending  the  meeting.  The 
evidence  is  undisputed  that  they  did  not 
participate  in  such  election,  and  the  mere 
fact  that  they  may  have  been  physically 
present  when  an  unauthorized  minority  was 
seeking  to  take  action  cannot  deprive  them 
of  the  ri^ht  to  object  to  such  action. 

The  attempted  election  of  May  3d  being 
invalid,  there  remains  simply  the  question 
whether  Wilkinson  and  his  associates  were 
properly  elected  on  May  19th.  The  court 
found  that  this  meeting  was  regularly  called, 
pursuant  to  the  provisions  of  sections  310 
and  314  of  the  Civil  Code,  and  of  the  by- 
laws. The  meeting  was  attended  by  stock- 
holders owning  and  holding  of  record  555 
shares  of  the  capital  stock.  The  appellants 
make  the  point  that  there  was  no  sufiicient 
evidence   that   notice   of   this   meeting  was 
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mailed  to  the  stockholders.  But  the  record 
containSy  in  addition  to  the  secretary's  affida- 
vit of  mailing,  his  direct  testimony  that  "said 
affidavit  correctly  states  the  facts.''  The 
mailing  was  sufficiently  established. 

One  hundred  and  forty  shares  stood  in 
the  name  of  Mabel  Boyes  on  the  corporate 
books  and  were  voted  by  Wilkinson,  who  held 
her  proxy.  The  appellants  claim  that  these 
shares  [371]  were  the  property  of  the  Car- 
adoc  Securities  Company.  This  assertion  is 
not  supported  by  the  record.  The  appellants 
introduced  in  evidence  an  agreement  to  which 
various  persons,  describing  themselves  as 
shareholders  of  the  California  Trona  Com- 
pany, were  parties.  The  words  "owning  140 
shares"  appear  on  this  agreement  after  the 
signatures  of  Mabel  Boyes  and  Caradoc  Secur- 
ities Company.  Standing  alone  and  unex- 
plained, as  it  does,  this  writing  is  certainly 
entirely  insufficient  to  overcome  the  showing 
of  the  corporate  records  that  Mabel  Boyes 
was  the  owner  of  the  stock. 

Some  other  shares  were  voted  bv  Wilkin- 
son  under  proxies  given  by  the  holders  of 
record.  The  validity  of  the  proxies  is  as- 
sailed. We  think-  the  points  made  in  this 
helialf  are  unsubstantial,  but  even  if  all  of 
the  votes  thus  questioned  were  eliminated, 
there  would  still  remain  506  shares,  a  clear 
majority  of  the  total  capital  stock.  The 
vote  in  favor  of  the  five  persons  elected  at 
that  meeting  was  unanimous,  and  the  valid- 
ity of  the  disputed  proxies  could  not  affect 
the  result. 

The  judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

Shaw,  and  Lawlor,  JJ.,  concurred. 

Hearing  in   Banc  denied. 


NOTE. 

Snfflolenoy  as  to  Contents  of  Notice  of 
Special  Meeting  of  Stockliolders. 

Scope  of  Note,  1004. 
In    United    States,   1004. 
In  England,  1006. 
In  Canada,  1013. 


Scope  of  Note. 

The  present  note  is  confined  strictly  to  the 
sufficiency  with  respect  to  its  contents  of 
a  notice  of  a  special  meeting  of  the  stock- 
holders of  a  corporation.  The  manner  of 
giving  notice  of  a  meeting  of  a  corporation 
or  the  directors  thereof  is  discussed  in  the 
note  to  Whipple  v.  Christie,  Ann.  Cas.  1914D 
856.  And  the  question  of  waiver  by  stock- 
holders of  notice  of  a  stockholders*  meeting 
is  treated  in  the  note  to  People  v.  Matthies- 
sen,  Ann.  Cas.  1916E  1035. 


In  United  States, 

It  is  a  well-recognized  rule  in  the  law 
of  corporations  that  the  notice  calling  special 
meetings  of  the  stockholders  must  state  the 
nature  of  the  business  proposed  to  be  trans- 
acted thereat.  May  v.  Willis,  8  Hawaii  178. 
See  also  Warner  v.  Mower,  11  Vt.  385.  Even 
at  common  law,  notices  of  meetings  for  any 
special  and  exceptional  purpose  were  required 
to  specify  the  object  of  the  call.  Tuttle  v. 
Michigan  Air-Line  R.  Co.  35  Mich.  247. 

In  the  absence  of  a  notice  specifying  that 
such  is  one  of  the  purposes  of  the  meeting, 
a  special  meeting  will  not  be  authorized  to 
elect  directors.  People's  Mut.  Ins.  Co.  v. 
Westcott,  14  Gray  (Mass.)  440;  Dunster  v. 
Bernards  Land,  etc.  Co.  74  N.  J.  L.  132,  65 
Atl.  123;  and  see  the  reported  case;  or  to 
pass  a  resolution  voting  stock  to  a  director. 
United  Gold,  etc.  Mines  Co.  v.  Smith,  44 
Misc.  567,  90  N.  Y.  S.  199;  or  to  impose 
personfil  liability  on  the  stockholders  for 
the  debts  of  the  corporation,  Asbury  v. 
Mauney  (N.  C.)  92  S.  E.  267.  So,  a  notice 
stating  that  the  purpose  of  the  meeting  is 
'^to  transact  such  business  as  may  come  be- 
fore said  meeting*'  is  not,  a  notice  that 
the  election  of  directors,  or  any  other  matter, 
is  to  be  taken  up.  People's  Mut.  Ins.  Co. 
V.  Westcott,  14  Gray  (Mass.)  440;  Dunster 
V.  Bernards  Land,  etc.  Co.  74  N.  J.  L.  332, 
65    Atl.    123.      And   see    the    reported    c&se. 

In  People's  Mut.  Ins.  Co.  v.  Westcott^  14 
Gray  (Mass.)  440,  it  appeared  that  the  pub- 
lished notice  of  a  special  meeting  stated 
that  it  was  "for  the  purpose  of  making  al- 
terations in  the  by-laws,  and  for  the  trans- 
action of  such  business  as  may  come  before 
them."  At  this  meeting  the  by-laws  w^ere 
altered  by  making  four  directors  a  quorum 
instead  of  five,  and  seven  additional  directors 
were  chosen.  Four  of  the  directors  then 
chosen  were  the  only  directors  present  at  a 
later  directors'  meeting  at  which  an  assess- 
ment or  call  was  made.  There  was  no  bv- 
law  limiting  the  number  of  directors.  The 
court  held  that  a  decisive  objection  to 
the  choice  of  the  new  directors  existed  in  the 
fact  that  in  the  call  for  the  meeting  at  which 
they  were  chosen,  there  was  no  intimation 
of  any  such  purpose;  and  that  the  only 
specific  subject  of  action  named  was  the 
alteration  of  the  by-laws,  and  that  a  measure 
of  such  importance  to  the  members  of  the 
company  could  not  be  embraced  in  the  phrase, 
'*for  the  transaction  of  such  business  as  may 
come  before  them." 

In  United  Gold,  etc.  Mines  Co.  v.  Smith, 
44  Misc.  667,  90  N.  Y.  S.  199,  it  appeared 
that  the  notice  of  a  special  meeting  of  the 
stockholders  stated  that  it  was  ''for  the  pur- 
pose of  considering  a  plan  of  amalgamating 
the  interest  of  properties  of  this  company 
with   that   of   another   company,"   and   "for 
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such  other  bueiness  in  relation  thereto,  as 
well  as  the  general  business  of  the  company, 
as  may  be  presented  to  the  meeting."  It  -vras 
held  that  the  passing  of  a  resolution  issuing 
a  large  block  of  stock  to  a  director  and 
officer  of  the  company  in  return  for  his  serv- 
ices could  not  lawfully  be  adopted  at  that 
meeting.  The  court  said  that  no  reasonable 
construction  of  the  notice  would  have  given 
any  intimation  to  the  stockholders  that  such 
a  resolution  would  come  before  the  meeting. 

In  Asbury  v.  Mauney  (N.  C.)  92  S.  E. 
267,  it  appeared  that  the  stockholders  held 
a  call  meeting  for  the  special  purpose  of 
fixing  a  price,  on  the  stock  of  merchandise 
on  hand  with  a  view  to  closing  out  the 
business.  It  was  held  that  a  personal  lia- 
bility could  not  at  that  meeting  be  imposed 
on  the  stockholders  for  the  debts  of  the  cor- 
poration. 

It  has  been  held  that  the  assessment  of 
paid  stock  was  an  act  of  such  importance 
that  it  was  void  when  it  was  done  at  a 
special  corporate  meeting  of  which  there  was 
a  want  of  proper  notice,  despite  a  charter  pro- 
vision declaring  that,  at  special  meetings, 
"all  or  any  business  of  the  corporation  may 
be  transacted  or  acted  on,"  and  a  by-law, 
passed  to  carry  out  the  charter  requirement, 
that  such  meetings  "shall  be  notified  in  the 
manner  to  be  prescribed  by  the  by-laws  of 
the  corporation."  Atlantic  DeLaine  Co.  v. 
Mason,  6  R.  I.  463. 

Where  it  appeared  that  a  meeting  was 
called  to  consider  wliether  a  corporation 
should  issue  a  certain  amount  of  preferred 
stock,  it  was  held  that  the  call  did  not 
authorize  a  vote  to  issue  special  stock.  Amer- 
ican Tube- Works  v.  Boston  Mach.  Co.  139 
Mass.  5,  29  N.  E.  63. 

In  St.  Mary's  Benev.  Assoc,  v.  Lynch, 
64  N.  H.  213,  9  Atl.  98,  it  appeared  that 
a  special  meeting  of  the  association  was 
called  and  that  the  notice  was  given  by  pub- 
lication, but  that  the  object  of  the  meeting 
was  not  specified  in  the  notice.  The  court 
held  that  the  members  of  the  association  were 
entitled,  not  only  to  notice  of  the  time  and 
place  of  the  meeting,  but  of  the  business  to 
be  transacted,  especially  if  that  business  was 
of  an  unusual  character.  Hence,  the  court 
held  that  as  the  notice  of  the  special  meeting 
contained  no  intimation  of  a  purpose  to  act 
in  the  question  of  winding  up  the  associa- 
tion, a  vote  to  dissolve  it  and  sell  its  prop- 
erty was  unauthorized. 

In  Gold  Bluff  Min.  etc.  Corp.  v.  Whitlock, 
75  Conn.  669,  55  Atl.  175,  it  appeared  that 
the  purpose  of  a  call  for  a  special  meeting 
of  the  stockholders  of  a  corporation,  as  stated 
in  the  notice,  was  to  amend  the  by-laws 
by  changing  the  number  of  directors  from 
three    to    five,    to   elect   two    additional    di- 


to  conform  to  the  necessities  and  require- 
ments for  the  proper  management  of  the 
affairs  of  the  company.  It  was  held  that  the 
failure  to  state  more  particularly  in  the  call 
for  the  special  meeting  that  it  was  the 
purpose  to  amend  the  by-laws  by  changing  the 
date  of  the  annual  meeting  would  not  be 
a  sufficient  reason  for  granting  an  injunction 
restraining  the  making  of  any  such  change, 
since  an  insufficiency  of  the  notice  would  not 
prevent  the  making  of  the  proposed  change 
if  all  the  stockholders  were  present  and  vot- 
ed, and  since  a  proper  notice  of  another  meet- 
ing might  be  given. 

However,  in  Jones  v.  Concord,  etc.  R.  Co. 
67  N.  H.  234,  30  Atl.  614,  68  Am.  St.  Rep. 
650,  it  appeared  the  notice  was  as  follows: 
"1.  To  see  if  the  stockholders  will  adopt 
chapter  3  of  the  Laws  of  1891  authorizing 
an  increase  of  the  capital  stock  of  the  cor- 
poration, and  vote  to  increase  the  capital 
stock  to  an  amount  within  the  limits  au- 
thorized by  existing  laws,  and  to  pass  such 
other  votes  relating  to  the  increase  of  capi- 
tal stock  as  the  stockholders  may  desire." 
The  court  held  that  the  notice  was  sufficient, 
as  against  the  contention  that  there  was  not 
inserted  in  it  a  specification  of  the  object 
or  purpose  for  the  proposed  increase  of  stock, 
saying:  "The  notice  in  this  case  was  to 
see  if  the  stockholders  would  adopt  the  Act 
of  1891,  and  vote  to  increase  the  capital  to 
an  amount  within  the  limits  authorized  by 
law,  and  to  pass  such  other  votes  relating 
to  the  increase  as  the  stockholders  might  de- 
sire. They  w^ere  fully  informed  by  the  notice 
what  statute  was  meant.  The  yeetr  it  was 
passed,  its  number  (3)  as  a  chapter  in  the 
laws  of  that  year,  and  the  general  purport 
of  the  act,  were  given.  There  was  no  possi- 
bility that  the  stockholders,  on  referring  to 
the  laws  of  1889  and  1891  for  further  in- 
formation, if  any  was  needed,  could  be  mis- 
led.   The  notice  was  sufficient." 

In  Evans  v.  Boston  Heating  Co.  157  Mass. 
37,  31  N.  £.  698,  the  question  was  whether 
a  mortgage  executed  by  the  corporation  had 
been  authorized  "at  a  meeting  called  for  the 
purpose,"  as  required  by  the  statute  (Pub. 
St.  c.  106,  §  23 ) .  It  appeared  that  the  notice 
of  the  meeting  stated  the  object  to  be  "to 
consider  the  question  of  an  issue  of  bonds 
of  the  company  secured  by  a  mortgage  of 
its  property."  The  court  said:  "The  ob- 
ject of  a  call  is  undoubtedly  to  give  notice  of 
the  business  which  is  to  be  transacted  at  the 
meeting.  The  notice  in  this  case  was  issued 
to  members  of  a  business  corporation;  and 
it  could  hardly  have  been  understood  by  them 
as  calling  a  meeting  simply  for  the  purpose 
of  debate;  and  we  are  of  opinion  that  this 
is  not  its  fair  intendment,  and  that  action 
under  it  might  be  taken.     At  the   time  of 
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estate  in  a  parcel  of  land,  with  an  option 
to  purchase  it.  We  see  no  reason  why  this 
was  not  'property'  within  the  meaning  of  the 
notice,  nor  why  it  was  not  sufficiently  in- 
dicated by  the  notice." 

•  In  the  case  of  In  re  Griffing  Iron  Co.  63 
N.  J.  L.  168,  41  Atl.  931,  agvrmed  63  N.  J.  L. 
367,  46  Atl.  1097,  57  L.R.A.  624,  it  appeared 
that  a  by-law  of  the  corporation  provided 
that  there  should  be  a  board  of  five  directors. 
In  a  notice  of  a  special  meeting  of  the  stock- 
holders, it  was  stated,  among  other  things, 
that  it  was  proposed  to  amend  the  by-law  by 
substituting  the  following:  'The  business 
of  this  corporation  shall  be  conducted  by  a 
board  of  nine  directors,  who  shall  be  elected 
Iby  ballot  at  the  -annual  meeting  or  at  any 
special  meeting  of  the  stockholders  called 
for  that  purpose;  such  directors  shall  hold 
office  for  one  year  and  imtil  their  successors 
are  elected."  It  was  held,  in  answer  to  a 
criticism  of  the  form  of  the  notice,  that  it 
was  intended,  and  must  have  been  under- 
stood, to  be  a  notice  that,  if  the  proposed 
increase  in  the  number  of  directors  should 
be  authorized,  the  election  of  the  new  di- 
rectors would  be  forthwith  moved. 

In  Synnott  v.  Cumberland  Bldg.  Loan 
Assoc.  117  Fed.  379,  54  C.  C.  A.  553,  it  ap- 
peared that  the  original  notice  of  a  special 
meeting  stated  that  it  was  "for  the  purpose 
of  altering,  amending,  or  repealing  the  con- 
stitution and  by-laws."  A  quorum  not  at- 
tending, a  notice  of  adjournment  of  the  meet- 
ing was  sent  out,  which  stated  that  "tha 
purpose  of  the  meeting  is  to  so  amend  the 
by-laws  as  to  protect  the  contracts  and  as- 
sets of  the  association,  so  that  the  rights 
of  borrowing  and  persisting  members  shall 
not  be  endangered  by  paying  out  to  with- 
drawing members  more  than  is  equitably  due 
them."  The  court  held  that  the  notice  of 
adjournment  was  not  necessary,  but,  being 
«ent  with  notice  of  the  particular  business 
to  be  transacted,  it  had  the  effect  of  limiting 
that  which  might  lawfully  be  done  to  the 
business  thus  noticed. 

A  provision  in  a  statute  with  respect  to 
notice  of  special  meetings  is  for  the  pro- 
tection of  the  stockholders  and  until  some 
stockholder  objects  to  the  validity  of  the 
acts  of  the  meeting,  on  the  ground  that  he 
had  no  notice  of  the  meeting  and  its  object, 
the  objection  cannot  be  used  by  other  persons 
to  invalidate  them.  Central  Trust  Co.  v. 
Condon,  67  Fed.  84,  31  U.  S.  App.  387,  14 
C.  C.  A.  314;  Beecher  v.  Marquette,  etc. 
Rolling-Mill  Co.  45  Mich.  103,  7  N.  W.  695. 
The  case  last  cited  construed  the  Michigan 
statute  (Comp.  L.  §§  2887,  2888)  providing, 
inter  alia,  that  "no  meeting  of  stockholders 
shall  be  or  be  held  to  be  legal  or  valid,  or 
the  proceedings  thereof  of  any  force  or  effect, 
.unless  the  directors  or  other  parties  or  of- 


ficers calling  the  same  shall  cause  a  notice 
of  the  time,  place  and  object  of  holding  the 
same  to  be  published  two  weeks  for  any 
annual  meeting  and  four  weeks  for  any  special 
meeting  previous  thereto  in  some  newspaper 
published  in  the  county."  Notice  was  given 
of  a  meeting,  the  object  of  which  was  to 
authorize  bonds  and  a  mort^;age  to  the  ex- 
tent of  one  hundred  thousand  dollars,  and 
the  authority  given  at  the  meeting  was  to 
issue  bonds  and  give  a  mortgage  for  one 
hundred  and  fifty  thousand  dollars.  The 
corporation  was  already  indebted  to  the 
amount  of  fifty  thousand  dollars  secured  by 
mortgage  of  part  of  their  property,  and  the 
new  bonds  and  mortgage  were  intended  in 
part  to  provide  for  that,  so  that  the  debt 
would  be  increased  one  hundred  thousand 
dollars  only,  and  the  notice  was  complied  with 
in  spirit  though  not  in  letter.  The  court 
held  that  one  who  had  loaded  money  in  re- 
liance on  the  bonds  and  mortgage  could  not 
raise  the  question  of  regularity  which  the 
stockholders  had  elected  to  waive,  and  re- 
fused to  hold  the  action  of  the  meeting  void. 
The  provision  may  be  and  is  waived  by 
attendance  at,  and  participation  in,  the 
special  meeting  of  the  stockholders.  Syn- 
nott y.  Cumberland  Bldg.  Loan  Ass'n,  117 
Fed.  379,  54  C.  C.  A.  553.  But  in  the  re- 
ported case  it  is  held  that  where  the  notice 
of  the  special  meeting  was  insufficient  in  • 
that  it  did  not  advise  the  stockholders  that 
the  election  of  directors  was  to  be  taken  up, 
the  mere  fact  that  they  were  physically 
present  and  did  not  participate  in  the  elec- 
tion, was  not  a  waiver  by  them  of  the  want 
of   notice. 

In  England. 

While  the  rule  in  England  with  respect 
to  the  sufficiency  of  the  contents  of  a  notice 
of  a  special  meeting  of  the  stockholders  of 
a  corporation  is  substantially  tlie  same  as 
that  in  the  United  States,  tliat  the  notice 
calling  the  special  meeting  must  state  the 
object  of  the  meeting,  it  appears  that  under 
the  statutes  and  decisions  of  the  English 
courts,  greater  particularity  in  specifying  the 
purpose  of  the  special  meeting  is  required 
in  order  to  render  the  notice  sufficient. 

The  Companies  Act  of  1908  (s.  69)  defines 
an  extraordinary  resolution  and  a  special 
resolution  as  follows:  "(1)  *A  resolution 
shall  be  an  extraordinary  resolution  when 
it  has  been  passed  by  a  majority  of  not 
less  than  three-fourths  of  such  members  en- 
titled to  vote  as  are  present  in  person  or  by 
proxy  (where  proxies  are  allowed)  at  a  gen- 
eral meeting  of  which  notice  specifying  the 
intention  to  propose  the  resolution  as  an 
extraordinary  resolution  t^as  been  duly  given. 
(2)  A  resolution  ahall  be  a  special  resolution 
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when  it  has  been  (a)  passed  in  the  manner 
required  for  the  pasaing  of  an  extraordinary 
resolution;  and  (b)  confirmed  by  a  majority 
of  such  members  entitled  to  vote  as  are  pres- 
ent in  person  or  by  proxy  (where  proxies 
are  allowed)  at  a  subsequent  general  meet- 
ing, of  which  notice  has  been  duly  given,  and 
held  after  an  interval  of  not  less  than  four- 
teen days  nor  more  than  one  month  from 
the  date  of  the  first  meeting.' "  The  act,  it 
will  be  observed,  expressly  provides  that  the 
notice  of  a  meeting  at  which  an  extraordinary 
resolution  is  to  be  proposed  must  be  one 
'"specifying  the  intention  to  propose  the  reso- 
lution as  an  extraordinary  resolution/'  Un- 
der that  section,  however,  a  notice  of  a  first 
meeting  at  which  a  special  resolution  was 
to  be  passed,  has  been  held  to  be  sufficient, 
though  it  did  not  state  that  the  resolution 
would  be  proposed  "as  an  extraordinary  reso- 
lution." In  re  Penarth  Pontoon  Shipway, 
etc.  Co.  [1911]  W.  N.  240,  56  Sol.  J.  124. 
But  in  another  case  it  appeared  that  the 
notice  of  an  extraordinary  general  meeting 
stated  that  it  was  to  be  held  at  a  fixed 
time  and  place  ''To  pass  resolution  to  in- 
crease capital  of  the  company.''  The  reso- 
lution passed  at  the  meeting,  as  an  extraor- 
dinary one,  was  as  follows:  "That  the 
capital  of  the  company  be  increased  to 
3,500Z.  by  the  creation  and  issue  of  1,500 
shares  of  1{.  each."  The  only  objection  raised 
to  the  increase  of  the  capital  stock  was  that 
the  notice  of  meeting  at  which  the  increase 
had  been  sanctioned,  was  not  sufficient.  The 
court  held  the  notice  to  be  insufficient  because 
it  did  not  specify  the  resolution,  and  did  not 
specify  the  intention  to  pass  the  resolution 
as  an  extraordinary  resolution.  MacConnell 
V.   Prill    [1916]   2  Ch.  67. 

The  Companies  Act  of  1862  (s.  129)  pro- 
vided for  the  voluntary  winding  up  of  a  com- 
pany under  that  act  in  certain  events,  one 
of  which  was  "whenever  the  company  has 
passed  an  extraordinary  resolution  to  the 
effect  that  it  has  been  proved  to  their  satis- 
faction that  the  company  cannot  by  reason 
of  its  liabilities  continue  its  business,  and 
that  it  is  advisable  to  wind  up  the  same." 
The  same  section  provides  that,  "for  the 
purposes  of  this  act,  any  resolution  shall  be 
deemed  to  be  extraordinary  which  is  passed  in 
Buch  manner  as  would,  if  it  had  been  confirmed 
by  a  subsequent  meeting,  have  constituted  a 
special  resolution  as  hereinbefore  defined." 
By  another  section  (s.  51)  a  resolution  is  to 
be'  deemed  special  whenever  it  is  passed  by  a 
three-fourths  majority  at  a  general  meeting 
"of  which  notice  specifying  the  intention  to 
propose  such  resolution  has  been  given,  and 
such  resolution  has  been  confirmed"  by  a 
majority  "at  a  subsequent  general  meeting 
of  which  notice  has  been  duly  given."  Noth- 
ing in  either  section  required  any  statement 


in  the  notice  that  the  one  meeting,  or  the 
first  of  the  two  meetings  required  for  a 
special  resolution,  is  to  pass  an  extraordinary 
resolution.  A  notice  was  given  under  the 
section  first  quoted  (129)  of  "an  extraordi- 
nary meeting  of  the  shareholders  .  .  .  for 
the  purpose  of  considering,  and,  if  so  deter- 
mined on,  of  passing  a  resolution  to  wind  up 
the  company  voluntarily."  At  the  meeting  a 
resolution  was  passed  stating  "that  it  has 
been  proved  to  the  satisfaction  of  the  com- 
pany that  the  company  cannot,  by  reason  of 
its  liabilities)  continue  its  business,  and  it 
is  advisable  to  wind  up  the  same."  It  was 
held  that  the  extraordinary  resolution  was 
invalid,  on  the  ground  that  the  notice  did 
not  state  that  an  extraordinary  resolution 
to  wind  up  the  company  would  be  proposed, 
nor  did  it  give  any  intimation  that  it  was 
proposed  to  consider  at  the  meeting  the  ques- 
tion whether  the  company  was  able  to  con- 
tinue its  business.  The  court  held  that  while 
it  was  not  necessary  to  follow  the  precise 
terms  of  the  statute  in  the  notice,  in  such 
an  important  matter  as  winding  up  the 
company,  the  shareholders  were  entitled  to 
have  a  notice  which  would  give  them  to  un- 
derstand that  it  was  proposed  to  pass  an 
extraordinary  resolution  to  wind  up  the 
company.  In  re  Bridport  Old  Brewery  Co. 
L.  R.  2  Ch.  191.  Following  the  foregoing  de- 
cision in  the  case  of  In  re  Silkstone  Fall 
Colliery  Co.  1  Ch.  D.  38,  it  appeared  that  the 
notice  of  an  extraordinary  or  special  general 
meeting  of  the  shareholders  stated  its  pur- 
pose to  be:  "To  take  into  consideration  the 
present  position  of  the  company's  affairs,  and 
the  desirability  of  bringing  its  operations  to 
a  dose,  and  to  pass  a  resolution  for  the 
voluntary  winding-up  of  the  company  should 
it  be  determined  to  do  so."  At  the  meeting 
a  resolution  was  passed  unanimously,  "that 
this  company  cannot,  by  reason  of  its  lia- 
bilities, continue  its  business,  and  it  is  de- 
sirable to  wind  up  the  same."  The  resolution 
was  held  to  be  invalid.  However  in  Stone  v. 
City,  etc.  Bank,  3  C.  P.  D.  282,  wherein  it 
appeared  that  the  notice  was  in  the  very 
words  of  the  act,  it  was  held  that  no  person 
aware  of  the  difference  between  a  special 
resolution  and  an  extraordinary  resolution  as 
defined  by  the  act,  would  be  misled  by  the 
notice.  Hence  it  was  said  that  the  suggestion 
that  the  notice  convening  the  meeting  was 
invalid  because  it  was  so  framed  as  to  lead 
those  to  whom  it  was  addressed  to  conclude 
that  whatever  might  be  resolved  on  at  that 
meeting  would  be  subject  to  confirmation  at 
a  subsequent  meeting,  had  no  substance.  But 
in  MacConnell  v.  Prill  [1916]  2  Ch.  57,  it 
was  said  that  when  the  foregoing  decisions 
are  looked  at,  it  will  be  found  that  they 
turn,  not  on  any  express  definition  of  the 
phrase  "extraordinary  resolution"  in  the  Act 
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of  1862,  but  merely  on  the  question  whether 
the  notice  that  had  been  sent  gave  the  stock- 
holders warning  that  it  was  intended  to  put 
the  company  into  liquidation  by  a  single 
extraordinary  resolution  under  section  129 
(subs.  3)  of  the  act,  rather  than  by  the 
more  normal  process  of  a  special  resolution. 

By  the  Companies  Clauses  Act  of  1845 
(s.  71)  it  was  provided  that  when  there  is 
special  business  to  be  conducted  at  a  cor- 
porate meeting,  there  must  be  notice  of  the 
purpose  for  which  the  meeting  is  to  be 
brought  together.  It  appeared  in  Kaye  v. 
Croydon  Tramways  Co.  [1898]  1  Ch.  358,' that 
a  notice  was  given  of  an  extraordinary  gen- 
eral meeting  of  the  shareholders  for  the  pur- 
pose of  considering,  and  if  thought  advisable 
of  approving,  an  agreement  for  the  sale  of 
the  property  of  that  corporation  to  another 
corporation.  The  notice  did  not  state  that 
a  clause  in  the  agreement  provided  that  a 
considerable  portion  of  the  consideration  for 
the  purchase  was  to  be  paid,  not  to  the  ven- 
dors, but  to  the  officers  and  directors  of  the 
selling  company.  The  court  held  that  the 
notice  did  not  "specify  the  purpose  for  which 
the  meeting  is  called."  Lindley,  M.  R.,  said:  * 
"On  behalf  of  the  company  it  is  argued  that 
it  does — that  the  purpose  is  to  confirm  the 
agreement.  That,  no  doubt,  is  true  by  the 
card,  but,  in  my  opinion,  this  notice, has  been 
most  artfully  framed  to  mislead  the  share- 
holders. It  is  a  tricky  notice,  and  it  is  to 
my  mind  playing  with  words  to  tell  share- 
holders that  they  are  convened  for  the  pur- 
pose of  considering  a  contract  for  the  sale 
of  their  undertaking,  and  to  conceal  from 
them  that  a  large  portion  of  that  purchase 
money  is  not  to  be  paid  to  the  vendors  who 
sell  that  undertaking.  I  am  perfectly  alive  to 
the  danger  of  putting  into  notices,  especially 
notices  by  advertisement,  more  than  the  ax;t 
of  Parliament  requires,  and  I  agree  that  all 
that  the  Act  of  Parliament  requires  is  that 
the  purpose  shall  be  stated.  But  it  must 
be  stated  fairly:  it  must  not  be  stated  so 
as  to  mislead;  and  one  of  the  main  purposes 
of  this  agreement,  so  far  as  the  directors 
care  about  it,  is  that  they  shall  get  a  large 
sum  of  money  without  disclosing  the  fact 
to  their  shareholders.  I  do  not  think  that 
this  notice  discloses  the  purpose  for  which 
the  meeting  is  convened.  It  is  not  a  notice 
disclosing  that  purpose  fairly,  and  in  a  sense 
not  to  mislead  those  to  whom  it  is  addressed. 
It  follows  that,  although  in  my  judgment 
this  contract  is  one  which  the  companies  can 
lawfully  enter  into,  it  is  a  contract  which 
the  selling  company  has  not  yet  adopted— 
that  is  to  say,  the  resolution  which  was 
passed  under  this  notice  is  not  one  which  is 
binding  upon  absent  or  dissenting  share- 
Iiolders." 

It  has  been  held  that  a  notice  of  a  second 
or   confirmatory  meeting,  which  is  essential 


to  the  passing  of  a  i^ecfal  resolution,  is  not 
sufficient  where  it  is  a  notice,  not  of  a  meet- 
ing which  was  to  take  place  in  any  event, 
but  only   of   a  contingent  meeting,   that  is, 
a  notice  of  a  meeting  to  be  held  for  the  pur- 
pose of  confirming  a  resolution  if  it  shall  be 
passed   at  the   first   meeting.     Alexander  v. 
Simpson,  43  Ch.  D.  139,  wherein  it  appeared 
that  notice  was  given  the  shareholders  that 
an  extraordinary  general  meeting  would  be 
held  on  July  12,  at  the  hour  and  place  there- 
in mentioned,  for  the  purpose  of  considering, 
and  if  deemed  advisable  of  passing,  the  reso- 
lutions set  forth  in  the  notice,  and   it  con- 
cluded:   "Should    such    resolutions    be   duly 
passed,  the  same  will  be  submitted  for  con- 
firmation as  special  resolutions  to  a  subse- 
quent extraordinary  general  meeting  of  the 
company  which  will  be  held  Monday  the  29th 
of  July,  1899,  at  the  same  time  and  place." 
The  court  held  that  according  to  the  natural 
construction   of  the  words   any   shareholder 
would  properly  come  to  the  conclusion  that 
the  second  meeting  would  be  held  only  con- 
tingently   on    the    resolutions    having    been 
passed  at  the  first  meeting.     The  court  re- 
fused to  accede  to   the  argument  that  the 
notice  ought  to  be  construed  as  meaning  that 
the  meeting  would  be  held  in  any  event,  and 
the    resolutions    submitted    for   confirmation 
if  they  had  been  passed  at  the  first  meeting. 
But  in  Tiessen  v.  Henderson  [1899]  1  Ch. 
861,  68  L.  J.  Ch.  353,  80  L.  T.  N.  S.  483, 
47  W.  R.  459,  6  Hanson  340,  it  appeared  that 
a  notice  of  an  extraordinary  general  meeting 
concluded  as  follows:  "Should  the  above  reso- 
lutions be  passed  by  the  requisite  majority, 
they  will  be  submitted  for  confirmation  as 
special  resolutions  to  a  second  extraordinary 
general  meeting,  which  will  be  subsequently 
convened.     In  the  event  of  such  resolntioDs 
not    being    passed,    immediately    after    such 
meeting,  an  extraordinary  general  meeting  of 
the  company  will  be  held,  when  the  follow- 
ing resolutions,   which  were  passed   at  the 
extraordinary  general  meeting   of  the  com- 
pany,  held   on   February   16,   1899,   will  be 
submitted'  for  confirmation."    In  holding  the 
notice  to  be  sufficient,  the  court  said:  "Here 
there  was  a  separate  notice  convening  the 
confirmatory  meeting;  and  that  is,  no  douht, 
to  some  extent,  in  the  alternative — that  is 
to  say,  there  were  two  schemes  to  be  put 
before  the  meeting:  a  new  scheme  which  had 
only  been  mentioned  at  the  first  meeting,  and 
the  old  scheme  which  had  been  provisionally 
established  thereat;  and,  if  that  new  scheme 
was  passed,  the  scheme  which  had  received 
the  approval  of  the  first  meeting  would,  of 
course,  be  out  of  the  question  altogether,  and 
to  that  extent  there  was  a  conditional  ele- 
ment  about  it.     But  there  was   to  be  one 
meeting,  and  the  curious  expression  that  the 
directors  proposed  to  hold  both  meetings  to- 
gether means,  no  doubt,  that  they  should  h« 
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held,  not  actually  together  but  one  after  the 
other,  so  that  the  same  shareholders  should 
be  present  at  them  both,  and  that  there  prac- 
tically should  be  one  meeting,  though  in 
theory  two.  The  shareholders  there  had  no- 
tice of  a  meeting  to  be  held  on  a  particular 
day,  and  it  matters  little  that  in  the  first 
part  of  the  meeting,  which  for  some  purposes 
was  a  separate  meeting,  one  set,  and  in  the 
second  part  another  set>  of  resolutions  was 
to  be  considered.  Nor  does  it  seem  to  me  to 
matter  that  the  second  part  of  the  meeting 
might  never  really  take  place.  The  meeting 
was  to  be  held  at  a  certain  place,  time,  and 
date.  I  think  that  the  shareholder  had 
ample  notice  of  what  was  intended  to  be  done, 
that  there  was  nothing  conditional  to  affect 
hia  mind/' 

Likewise,  in  the  case  of  In  re  North  of 
England  Steamship  Go.  [1905]  2  Ch.  15,  it 
appeared  that  a  notice  of  an  extraordinary 
general  meeting  was  given  at  which  a  sab- 
joined  resolution  for  the  reduction  of  the 
company's  capital  would  be  proposed.  The 
notice  continued:  "Should  such  resolution  be 
duly  passed  by  the  required  majority,  the 
same  will  be  submitted  for  confirmation  as  a 
special  resolution  to  a  subsequent  extraor- 
dinary general  meeting  of  the  company, 
which  will  be  held  on  Fk-iday,  the  drd  day 
of  March,  1005,  at  the  same  time  and  place." 
Vaughan  Williams,  L.  J.,  said:  ''It  is  said 
that  such  a  notice  of  a  contingent  meeting 
is  a  bad  notice,  and  that  therefore  the  pro- 
ceedings consequent  uopn  it  are  invalid. 
And  it  is  said  that  we  ought  so  to  hold  by 
reason  of  the  decision  of  this  court  in  Alex- 
ander V.  Simpson,  43  Ch.  D.  139.  In  my 
opinion  that  decision  does  not  compel  us  to 
hold  that  the  notice  given  of  the  confirmatory 
meeting  in  the  present  case  was  bad.  In  that 
case  Bowen,  L.  J.,  in  his  judgment  (in  which 
Fry,  L.  J.,  concurred)  was  not  in  any  way 
dealing  with  s.  51  of  the  Companies  Act, 
1862.  He  was  dealing  with  clause  52  of  the 
articles  of  the  particular  company  then  in 
question,  and  the  notice  which  had  been 
there  given.  That  clause  52  provided  that 
'Seven  days'  notice  in  writing  specifying  the 
place,  the  day,  and  the  hour  of  meeting,  and 
in  ease  of  special  business  the  general  nature 
of  such  business,  shall  be  given  to  the  mem- 
bers before  every  general  meeting,  but  the 
nonreceipt  of  such  notice  shall  not  invali- 
date the  proceedings  at  any  general  meeting.' 
.  .  .  It  was  admitted  that  if  the  true  con- 
atruction  was  that  the  second  meeting  would 
only  be  held  contingently  on  the  passing  of 
the  resolution  at  the  first  meeting,  it  would, 
having  regard  to  the  terms  of  clause  52  of 
the  articles,  be  an  invalid  notice,  and  the 
court  held  that  that  was  the  true  construc- 
tion and  that  the  notice  was  invalid.  In 
the  present  case  we  have  nothing  to  do  with 
that  clause  52.  The  framers  of  the  present 
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artieles  obviously  desired  to  have  a  elause 
differing  from  clause  52  in  Alexander  v. 
Simpson,  48  Ch.  D.  139,  and  therefore  they 
added  to  clause  70,  the  first  part  of  which  is 
in  substance  the  same  as  that  of  clause  52, 
the  words,  'Whenever  it  is  intended  to  pass 
a  special  resolution  the  two  meetings  may 
be  convened  by  one  and  the  same  notice,  and 
it  shall  be  no  objection  that  the  notice  only 
convenes  the  second  meeting  contingently  on 
the  resolutions  being  passed  by  the  requisite 
majority  at  the  first  meeting.'  That  addi- 
tion entirely  distinguishes  clause  70  from 
clause  52  in  Alexander  v.  Simpson,  43  Ch. 
D.  139.  And  in  my  opinion  the  notice  which 
has  been  given  in  the  present  case,  which  is 
in  effect  in  the  same  form  as  that  which  was 
given  in  Alexander  v.  Simpson,  43  Ch.  D. 
139,  has,  so  far  as  the  artieles  are  concerned, 
been  made  a  valid  notice  by  the  concluding 
words  of  clause  70.  I  think  those  words  am* 
ply  justify  the  notice  which  was  given. 
That  being  so,  the  question  we  have  now  to 
decide  turns  upon  s.  51  of  the  Companies  Act, 
1862,  for  under  clause  70  the  notice  was  a 
valid  notice  unless  the  ooneluding  part 
of  clause  70  is  ultra  vires.  That  depends 
upon  8.  51,  and  I  can  see  nothing  in 
that  section  which  renders  clause  70  ultra 
vires.  Sect.  61  prescribes  the  manner  in 
which  a  special  resolution  is  to  be  passed. 
Without  going  through  the  section  at  length 
it  is  sufficient  to  read  the  words  at  the  end: 
'Notice  of  any  meeting  shall,  for  the  purposes 
of  this  section,  be  deemed  to  be  duly  given 
and  the  meeting  to  be  duly  held,  whenever 
such  notice  is  given  and  meeting  held  in 
manner  prescribed  by  the  regulations  of  the 
company.'  Here  the  regulations  of  the  com- 
pany by  clause  70  provide  that  the  notice  of 
a  meeting  may  be  given  in  effect  in  the 
form  in  which  this  notice  has  been  actually 
g^ven,  and  I  am  unable  to  see  in  that  clause 
anything  which  is  inconsistent  with  the  letter 
or  with  the  spirit  of  s.  51.  That  section 
does  not,  as  it  seems  to  me,  say  in  express 
words  or  by  any  necessary  implication  that 
a  notice  may  not,  if  the  regulations  of  the 
company  so  provide,  be  given  of  a  meeting 
to  be  held  contingently  on  the  passing  of  a 
resolution  at  a  prior  meeting.  ...  I  can- 
not come  to  the  conclusion  that  an  article 
providing  that  notice  of  both  the  meetings 
required  by  s.  51  may  be  given  in  one  docu- 
ment, with  &  proviso  that  the  second  meeting 
would  take  place  only  in  case  such  a  resolu- 
tion should  be  passed  at  the  first  meeting  as 
could  be  the  subject  of  confirmation  at  the 
second  meeting,  would  deprive  the  share- 
holders of  any  security  to  which  the  legis- 
lature intended  that  they  should  be  entitled. 
The  fact  is  that,  however  it  may  be  worded, 
if  there  is  a  provision,  such  as  that  in  s.  51, 
requiring  two  meetings  to  be  held,  and  that 
a  resolution  passed  at  the  first  meeting  shall 
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become  effectual  only  if  it  is  confirmed  at 
the  second  meeting  held  after  a  specified  in- 
terval of  time,  you  cannot  prevent  the  second 
meeting  being  contingent  upon  the  passing 
of  the  resolution  at  the  first  meeting.  It 
must  of  necessity  be  contingent.  That  be- 
ing so,  it  is  said  that  two  notices  ought  al- 
ways to  be  given,  and  that  notice  of  the 
second  meeting  ought  not  to  be  given  until 
the  contingency  has  arisen,  that  is,  until  the 
resolution  has  been  passed  at  the  first  meet- 
ing. In  my  opinion  this  is  a  mere  matter 
of  detail  and  does  not  substantially  affect  the 
shareholders." 

In  the  case  of  In  re  Espuela  Land,  etc.  Co. 
48  W.  R.  684,  it  appeared  that  notice  was 
given  of  an  extraordinary  general  meeting 
lor  March  23,  at  which  a  resolution  for  the 
reduction  of  the  company's  capital  stock  was 
to  be  passed,  and  it  was  also  stated  that  a 
second  extraordinary  general  meeting  would 
be  held  April  7  to  confirm  the  reBolution» 
if  it  was  passed  at  the  first  meeting.  The 
notice  concluded:  ^'Should  the  said  resolution 
not  be  passed  by  the  requisite  majority  at  the 
meeting  to  be  held  on  23d  March,  due  notice 
will  be  given  to  the  shareholders  that  the 
meeting  on  7th  April,  of  which  notice  is  now 
given,  will  not  be  held.''  It  was  held  that  the 
notice  by  which  the  second  meeting  was  called 
was  valid. 

In  Kormandy  v.  Ind  [1908]  1  Ch.  84,  it 
appeared  that  the  notice  of  an  extraordinary 
general  meeting  of  the  company  was  to  be 
held  at  a  stated  time  and  place  for  the  pur- 
pose, inter  alia,  "to  consider  and,  if  thought 
fit,  approve  the  draft  new  regulations  which 
will  be  submitted  to  the  meeting,  and  in  the 
event  of  the  approval  thereof  with  or  with- 
out modifications,"  to  consider,  and  if 
thought  fit,  pass  a  resolution  to  the  following 
effect:  "That  the  regulations  contained  in  the 
printed  document  submitted  to  the  meeting, 
and  for  the  purposes  of  identification  sub- 
scribed by  the  chairman  thereof  be  and  the 
same  are  hereby  approved,  and  that  such 
regulations  be  and  they  are  hereby  adopted 
as  the  regulations  of  the  company  to  the 
exclusion  of  all  the  existing  regulations 
thereof."  Later,  notice  was  sent  to  the 
shareholders  of  a  second  extraordinary  gener- 
al meeting  to  be  held  for  the  purpose  of  con- 
firming the  resolutions  alleged  to  have  been 
passed  at  the  previous  meeting.  The  pro* 
posed  new  regulations  were:  (1)  to  give  a 
retired  managing  director  and  partner  the 
sum  of  1002.  per  annum  for  ten  years,  and 
500{.  per  annum  thereafter;  (2)  to  increase 
the  remuneration  of  the  directors  for  their 
services  from  3,000^  to  4,6001.  per  annum, 
and  to  allow  them  reasonable  traveling,  ho- 
tel and  other  expenses;  <3)  to  make  three 
directors  such  for  life;  (4)  to  release  the 
directors  from  liability  for  loss;  and  (6)  to 


empower  the  directors  to  borrow  an   addi- 
tional sum  pf  150,000i.    It  was  held  that  the 
notice  of  the  meeting  did  not  state  the  gen- 
eral nature  of  the  business  to  be  transacted 
thereat,  as  required  by  the  articles  of  asso- 
ciation, and  that  the  resolutions  were  void. 
Kekewich,  J.,  said:  "The  question  really  re- 
solves itself  into  this:  Does  that  notice  aufii- 
ciently  specify,  or  mention,  or  state  the  gen- 
eral nature  of  the  business?     .     .     .     Now, 
what  is  this  particular  case?    The  company 
has  been  in  existence  for  some  years.    It  bad 
started  with  regulations  which,  I  am  told, 
have  been  altered  several  times.     They  have 
been  obliged  to  borrow  a  considerable  sum  of 
money,  and  it  was  thought  necessary  to  bor- 
row more.    The  company  was  not  in  a  flour- 
ishing condition;  they  had  been  unable  to  pay 
their   dividends   or   their   preference   shares, 
and    they    ought    to    have    considered    that 
anything  affecting  finance  would  be  required 
to  be  put  before  the  members  in  a  very  plain 
way  so  that  their  views  might  be  taken  upon 
it.     The  directors  had  been  remunerated  by 
a  sum  of  3,0002.  a  year,  but  that,  in   the 
opinion  of  the  directors  themselves,  without 
any  expression  of  opinion  on  behalf  of  the 
company  in  general  meeting,  had  been  treated 
as  insufficient,  anji  they  had  been  in  the  habit 
for  some  time  of  taking  from  the  funds  of 
the  company  moneys  amounting  to  just  half 
as  much  again  as  that  which  the  articles 
allowed  them.    They  had  been  paying  them- 
selves 4,5002.  a  year  or  more,  and  I  under- 
stand that  expenses  had  been  allowed  in  addi- 
tion to  directors'  fees.     This  had  never  been 
disclosed,  and  had  been  passed  by  the  audi- 
tors  of   the  company  without   any   remark. 
But  more  than  that,  as  regards  finance,  the 
directors  had  made  an  arrangement  with  one 
of  their  body   (the  validity  of  which  I  shall 
presently  have  to  determine)   to  pay  him  an 
annuity    of    1,0002.    a   year    in    addition    to 
his  director's  fees.     With  all  these  matters 
before  them,  I  should  have  thought  it  in- 
cumbent  upon   the   directors   to  open   their 
hearts  to  the  shareholders,  to  put  before  them 
the   whole  matter    frankly,   and   take   their 
opinion  of  what  had  best  be  done.     Instead 
of  that  they  simply  circulate  these  new  regu- 
lations, without  any  reference  at  all  to  any 
particular  matter.    I  will  take  only  those  as 
important  which  are  mentioned  in  the  state- 
ment of  claim.    I  do  not  know  that  any  of  the 
others  are  of  sufficient  importance.     But,  in 
my   view,   when   once  you   begin   with   such 
alterations  as  these  regulations  contain,  the 
best  policy  is  to  state  it  all,  and  to  leave  the 
shareholders  to  consider  exactly  to  what  they 
are   binding  themselves.     Now   I   will   take 
them  in  the  order  in  which  they  come  in  the 
statement  of  claim.    The  first  is  this  matter 
of  Mr.   Edward   Murray   Ind's   payment  of 
1,0002.  a  year.    The  purport  of  this  article 
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113  (15.)  was  to  enable  the  directors  to  make 
a  payment  of  1,0002.  a  year  to  Mr.  Edward 
Murray  Ind  under  the  agreement  of  January 
17,  1002.  I  am  not  dealing  now  with  the 
question  whether  it  was  competent  to  the 
company,  or  the  directors  on  its  behalf,  to 
make  such  an  agreement.  But,  by  taking  the 
precaution  of  asking  the  company  in  gen- 
eral terms  to  confirm  it,  they  indicated  their 
view,  and  probably  a  view  wisely  taken,  that 
it  was  important  to  them  and  to  Mr.  Edward 
Murray  Ind,  and  therefore  also  to  all  the 
members  of  the  company,  that  this  agreement 
should  be  confirmed,  and  that  the  payments 
which  had  been  made  should  not  continue  to 
be  made  without  the  authority  of  the  com- 
pany in  general  meeting.  Taking  that  view, 
which  I  must  treat  them  as  having  taken, 
it  seems  very  extraordinary,  to  my  mind,  that 
they  thought  it  a  matter  which  could  fall 
within  the  alterations  of  regulations,  so 
that  the  members  summoned  to  the  meeting 
should  consider  that  they  had  sufficient  notice 
of  the  general  nature  of  the  business.  Now, 
take  the  next  regulation,  which  is  equally 
striking.  I  have  said  that  the  directors  were 
allowed  3,0002.  a  year  between  them,  and  that 
they  had  up  to  that  time  appropriated  4,5002. 
a  year  without  giving  information  to  the 
members  at  all.  They  were  proposing,  not 
to  condone  that  in  the  past,  but  to  provide 
that  it  should  be  so  in  the  future.  It  is  quite 
possible  that  4,5002.  was  required  in  order  to 
provide  proper  remuneration  for  the  gentle- 
men who  were  managing  the  business  of  this 
large  company;  and  indeed,  as  has  been  stat- 
ed in  evidence,  it  was  impossible  to  get  gentle- 
men to  undertake  the  duties  without  high- 
er pay  than  could  be  given  out  of  the  sum 
of  3,0002.  But  surely  that  is  a  matter  of  im- 
portant finance,  and  even  in  this  very  large 
company,  with  very  large  capital  and  very 
large  indebtedness,  it  must  be  a  matter  of 
great  importance  to  the  members,  and  cer- 
tainly to  those  members  who  were  not  receiv- 

*ing  dividends,  to  know  whether  3,0002.  or 
4,5002.  a  year  is  to  be  spent  in  managing 
their  business.  Again,  it  strikes  me  as  ex- 
traordinary that  any  gentleman  should  have 
thought  that  an  intimation  that  regulations 
would  be  altered  and  new  regulations  sub- 
stituted could  cover  such  a  provision  as  that 
as  being  within  the  general  nature  of  the 
business  to  be  presented  to  the  meeting.  The 
next  regulation,  which  is  that  three  gentle- 

%men  should  be  appointed  directors  for  life  as 
long  as  they  shall  be  duly  qualified  and  will- 
ing to  act,  is  to  my  mind  an  extremely  im- 
portant one.  It  is  usual  in  articles  of  as- 
sociation to  provide  who  the  first  directors 
shall  be;  it  is  usual  to  provide  for  the  retire- 
ment of  the  directors  by  rotation  or  other- 
wise, and  to  provide  for  the  election,  and 
sometimes  the  re-election,  of  directors  in  lieu 


of  those  who  have  retired.  If,  as  often  hap- 
pens, a  bargain  is  made  with  some  gentle- 
men to  undertake  the  duties  for  a  certain 
time,  that  is  usually  inserted  in  the  articles 
uf  association.  It  is  a  matter  upon  which  the 
shareholders  are  entitled  to  have  information, 
and  one  of  great  importance  to  them.  It 
strikes  me  that  the  shareholders  in  this  com- 
pany were  bound  to  be  interested  in  the  quea- 
tion  whether  three  men,  however  necessary 
to  the  existence  of  the  company,  should  be 
made  directors  for  life  or  not.  It  is  a  mat- 
ter, I  think,  to  which  attention  ought  to  be 
drawn.  As  regards  the  indemnity  clause, 
there  is  not  so  much  in  it,  but  light  has 
been  thrown  upon  it  by  the  evidence,  which 
shows  that  up  to  a  certain  time  it  was  not 
the  practice  of  the  directors  to  charge  for 
their  expenses  incurred  on  behalf  of  the  com- 
pany. They  considered,  as  I  believe  directors 
generally  do,  that  any  incidental  expenses  are 
covered  by  their  fees;  but  Burton  is  some  dis- 
tance from  London,  the  expense  of  going  to 
and  fro  may  be  considerable,  and  a  habit 
•it  seems,  has  grown  up  of  charging  all  their 
expenses  to  the  company.  I  do  not  say  that 
is  wrong  or  that,  standing  alone,  it  would 
have  been  any  blot  on  the  notice  if  attention 
had  not  been  called  to  it,  and  I  doubt  much 
whether,  irrespective  of  that  question,  the 
new  article  of  indemnity  really  adds  anything 
to  the  provision  whidi  the  law  makes  in 
favor  of  gentlemen  undertaking  and  fulfill- 
ing duties  of  a  fiduciary  position.  But  it 
is  not  to  be  passed  over  in  silence.  It  did 
alt«*  the  relations  of  the  directors  to  the 
members  of  the  company,  and  I  think  that 
that  is  a  matter  to  which  attention  might 
very  well  be  called.  The  remaining  provision 
is,  to  my  mind,  one  of  very  great  importance. 
It  was  proposed  ?  to  add  150,0002.  to  the 
amount  which  might  be  borrowed,  which 
would  increase  the  borrowing  limit  to 
4,000,0002.  It  is  within  the  knowledge  of 
all  who  know  anything  about  these  matters 
that  the  borrowing  limit  is  always  apecified 
in  the  articles  of  association,  and  that  the 
limit  cannot  be  altered  without  a  special 
meeting.  The  quantum  of  a  debenture  stock, 
or  debentures  which  take  precedence  of  their 
dividends,  must  he  a  matter  of  the  greatest 
importance  to  the  shareholders*  and,  al- 
though the  money  mfty  be  profitably  employed 
and  for  their  benefit,  still  it  is  of  the  highest 
importance  to  the  shareholders  to  know  on 
what  stocks  and  on  what  indebtedness  inter- 
est is  to  be  paid  before  they  can  come  in. 
for  any  dividends.  That  can  be  easily  men- 
tioned. Here  it  is  put  in  as  a  new  article 
standing  alone,  without  the  slightest  indi- 
cation that  it  is  an  amendment  of  any  pre- 
ceding article.  The  shareholders  were  left, 
if  they  saw  it  at  all,  to  conclude  whether 
there  was  to  be  an  increase  or  not.    But,  to 
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my  mind,  that  is  not  the  qaestion,  whether 
they  would  know  when  they  saw  it;  the 
question  is  whether  they  ought  to  have  an 
opportunity  of  knowing  whether  there  was 
something  to  see.  To  my  mind  this  notice 
tells  them  nothing,  except  that  there  were 
to  be  new  regulations  substituted  for  the 
old  regulations,  and  there  is  no  indication 
that  the  new  regulations  differ  in  important 
matters,  nearly  affecting  the  shareholders, 
from  the  old  regulations.  When  you  find 
such  alterations  as  I  have  mentioned,  and 
made  under  suoh  circumstances,  it  seems  to 
me  impossible  to  hold — and  I  confess  to  a 
strong  opinion  upon  it— that  the  'general 
nature'  of  the  business  is  stated  in  this  notice 
within  any  reasonable  meaning  of  those 
words.  How  can  a  man,  reading  that  notice, 
decide  for  himself  whether  he  should  do  any 
more?  The  ordinary  shareholder  no  doubt, 
as  long  as  he  holds  his  shares,  has  either 
such  confidence,  in  the  executive  that  he 
leaves  them  alone  or,  having  lost  all  con- 
fidence, he  dismisses  the  matter  from  his 
thoughts.  Now,  in  a  going  concern  like  this^ 
he  has  confidence  in  the  executive  and  leaves 
them  alone,  but  he  is  entitled  to  know  whether 
there  is  anything  to  shake  that  confidence, 
or  anything  which  concerns,  at  any  rate, 
his  pocket.  He  is  entitled,  at  any  rate,  to 
be  told  that  large  alterations  are  intended. 
I  decline  to  accept  the  test  that  in  all  cases 
a  general  intimation  is  enough,  and  that  if 
I  say  the  general  intimation  was  not  enough 
here,  therefore  it  cannot  be  enough  in  any 
case.  Every  case  must  be  looked  at  with 
regard  to  its  particular  circumstances,  and 
those  directors  will  be  best  advised  who  take 
the  shareholders  into  their  confidence  and 
tell  them  that  they  propose  on  a  certain  day 
to  confer  on  the  directors  larger  powers,  to 
give  them  larger  remuneration,  and  otherwise 
to  affect  the  position  of  the  members  in  im- 
portant particulars  which  can  be  easily  speci- 
fied. I  do  not  think  the  notice  in  this  case 
complied  with  the  duty  to  communicate  the 
general  nature  of  the  business;  I  do  not 
think  it  is  such  a  notice  as  would  convey 
to  the  ordinary  investor  what  he  is  entitled  to 
have  conveyed  to  him,  so  that  he  may  know 
whether  he  shall  attend  the  meeting,  or  take 
other  steps." 

In  Baillie  v.  Oriental  Telephone,  etc.  Co. 
[1915]  1  Ch.  503,  it  was  held  that  the  notice 
of  an  extraordinary  general  meeting  of  a 
company,  coupled  with  a  circular,  was  not 
frank,  open,  clear  or  in  any  way  satis- 
factory. Hence,  it  was  held  that  the  special 
resolutions  obtained  by  means  of  that  notice, 
which  did  not  substantially  put  the  share- 
holders in  a  position  to  know  what  they 
were  voting  about,  could  not  be  supported. 

In  Imperial  Bank  of  China,  etc.  v.  Bank 
of  Hindustan,  etc.   L.  R,  6   Eq.  91,  it  was 


held  that  an  amalgamation  of  compan- 
ies was  invalid  for  the  want  of  a  proper 
notice  of  the  special  meeting  to  pass  the 
resolution.  The  court  said:  "With  regard 
to  the  notices,  it  is  important  to  bear 
in  mind  that  the  articles  themselves  contain 
power  to  amalgamate.  The  first  thing  in 
the  shape  of  notice  is  the  circular  of  the  28th 
of  July.  From  that  letter  any  person  receiv- 
ing it  would  naturally  infer  that  what  was 
intended  was  an  amalgamation  under  the 
articles.  Then  comes  the  circular  of  the  10th 
of  August,  1864,  which  states  as  follows: 
*With  reference  to  the  circular  addressed  to 
the  shareholders  on  the  28th  of  Julv  last, 
I  have  now  to  inform  you  that  an  extraordi- 
nary general  meeting  of  the  shareholders  of 
this  company  will  be  held  at  the  London 
Tavern,  on  the  25th  inst.  at  12  o'clock  pre- 
cisely, when  the  agreement  entered  into  with 
the  Bank  of  Hindustan,  Limited,  will  be  sub- 
mitted for  approval,  and  resolutions  to  vol- 
untarily wind  up  the  bank  and  appoint  liqui- 
dators will  be  proposed.*  Now,  the  first  thing 
one  observes  upon  that  is,  that  there  is  not 
a  syllable  there  abou%  giving  the  liquidators 
power  to  carry  out  the  arrangement.  Tak- 
ing that  in  connection  with  there  being  a 
power  to  amalgamate,  and  in  connection  with 
the  antecedent  circular — ^I  do  not  wish  to  be 
technical  about  these  things  at  all  but — 
I  do  not  think  it  states  fairly  and  un- 
mistakably that  this  was  to  be  a  proceed- 
ing under  sec  161,  and  I  think  any  person 
reading  that  notice  would  fairly  infer  that 
it  was  not  to  be  under  sec.  161,  and,  at  all 
events,  if  it  was  intended  to  be  under  that 
section  that  there  would  be  some  subsequent 
meeting  at  which  there  would  be  a  special 
resolution  to  authorize  the  liquidators  to  do 
what   was   necessary.  Considering 

who  the  parties  really  were  i^t  this  time,  I 
doubt  whether  they  thought  much  about  sec. 
161  at  all;  but  when  they  did  think  about 
it,  observe  what  they  put  into  their  resolution. 
It  is  plain  and  unmistakable,  and  it  would 
have  been  as  easy  to  put  in  their  original 
notice  what  they  put  in  this  resolution.  In 
this  second  notice  (summoning  the  meeting 
of  the  12th  of  September)  they  say  that  the 
resolution  was  passed  that  the  company  be 
wound  up  voluntarily,  and  that  certain  per- 
sons were  appointed  liquidators,  'and  that 
the  liquidators  be  authorized  to  receive  in 
compensation  or  part  compensation  for  the 
business  and  property  of  this  company  shares 
in  the  Bank  of  Hindustan.'  That  is  plain 
enough.  If  anything  like  it  had  been  put 
into  the  first  notice  it  would  have  l)een 
sufficient.  I  believe  it  would  have  been  suffi- 
cient if  the  first  notice  had  gone  on  and  said, 
*Thi8  is  to  be  carried  out  under  the  act;' 
or,  even  short  of  that,  if  it  bad  given  notice 
to  the  parties  that  it  was  intended  to  pass 
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a  reeolution  giving  authority  to  the  liqui- 
dators to  carry  out  the  arrangement/' 

In  Young  v.  South  African,  etc.  Explora- 
tion, etc.  Snydicate  [1896]  2  Ch.  268,  it  ap- 
peared that  the  notice  given  of  an  extraordi- 
nary genera]  meeting  stated  that  it  was 
for  the  purpose  of  approving  new  regulations 
to  be  substituted  for  those  under  which  the 
company  was  then  regulated  (Table  A  of 
Companies  Act,  1862).  The  notice  also  stat- 
ed that  all  the  members  of  the  company  were 
at  liberty  to  inspect  a  copy  of  the  proposed 
regulations  at  the  office  of  the  company's 
solicitors,  whose  names  and  addresses  were 
given.  In  holding  the  notice  to  be  sufficient, 
the  court  said:  "This  meeting  was  a  most 
important  one.  It  was  a  meeting  to  entirely 
alter  the  regulations  of  the  oompany,  to 
take  away  the  common  form  of  Table  A,  and 
to  substitute  therefor  what  I  will  call  'con- 
tractual regulations.'  Therefore,  it  was  of 
the  first  importance  that  all  the  members 
should  know  under  what  regulations  they 
were  now  coming;  and  it  was  desirable  they 
should  be  told  in  the  fullest  possible  way 
what  was  proposed;  and  I  cannot  help  think- 
ing it  would  have  been  far  better  if  an  ex- 
planatory circular  had  been  issued  to  the 
members  giving  them  the  opportunity  of 
considering  whether  they  objected  or  not. 
At  the  same  time  I  cannot  hold,  as  at  present 
advised,  that  the  notice  which  was  given  was 
insufficient.  There  was  a  notice  of  a  special 
general  meeting,  and  there  was  thereby  given, 
in  general  terms,  notice  of  the  character  of 
the  business  to  be  submitted  to  it.  That 
seems  to  be  sufficient  within  art.  35  of  Table 
A;  and  besides  that,  it  was  apparent  on  the 
face  of  the  noti^se  that  the  intention  was  to 
substitute  new  regulations,  and  the  members 
of  the  company  were  told  that  they  were  at 
liberty  to  inspect  a  copy  of  the  proposed  regu- 
lations at  the  office  of  the  solicitors  of  the 
company,  whose  address  was  given.  Now  it 
is  common  knowledge  that  members  of  a 
company  do  not  usually  attend  either  ordi- 
nary or  special  meetings;  they  take  no  par- 
ticular interest  in  them ;  and,  as  long  as  they 
have  any  confidence  in  the  executive  at  all, 
they  leave  the  management  in  the  hands  of 
the  executive,  and  are  quite  prepared  to 
support  any  reasonable  proposal  which  the 
executive  may  make.  So  that  often  it  would 
really  be  a  waste  of  time  and  incurring  use- 
less expense  to  send  to  each  shareholder  a 
copy  for  himself  of  proposed  new  regulations 
or  to  read  them  through  at  a  meeting.  Per- 
haps it  is  not  assuming  too  much  to  say  that, 
as  to  some  of  the  shareholders  in  this  com- 
pany, if  they  had  read  the  proposed  new  regu- 
lations they  would  not  hare  understood  them 
or  have  discovered  that  they  altered  the  re- 
muneration of  directors,  or  to  what  they 
pointed.     I  am  satisfied  myftelf  that  prac- 


tically no  real  good  would  have  been  gained 
by  sending  the  membera  notice  of  every  one 
of  the  new  regulations  in  that  way.  I  think 
they  had  sufficient  notioe  in  a  general  way 
to  bind  them;  and  that  is  borne  out  by  what 
happened  at  the  meeting,  for  it  is  clear  on 
the  evidence  that  some  of  the  members  who 
attended  had  looked  at  the  regulations.  Ques- 
tions were  asked  about  them,  and  one  amend- 
ment at  all  events  with  regard  to  the  voting 
power  was  proposed  and  carried,  and  the 
proposed  regulations  were  altered  accordingly. 
I  think,  therefore,  that  sufficient  notice  was 
given  to  satisfy  the  law,  though  it  would  have 
been  better  \o  have  given  the  shareholders  a 
short  explanatory  statement  of  what  was 
proposed." 

In  Cleve  v.  Financial  Corp.  L.  R.  16  £q.  363, 
it  appeared  that  the  notice  of  an  extraordi- 
nary general  meeting  of  the  shareholders 
stated  that  it  would  be  held  "for  the  purpose 
of  carrying  into  effect  the  amalgamation  of" 
the  corporation  with  the  bank,  pursuant  to 
the  terms  of  the  agreement,  ''and  in  order 
thereto  of  passing  a  resolution  for  winding 
up  the  company  voluntarily."  The  court  held 
the  notice  to  be  good,  saying:  "The  notices 
are  distinct  and  explicit,  answering  the  only 
purpose  for  which  they  were  issued,  viz.,  to 
inform  the  shareholders  to  whom  they  were 
addressed  what  was  the  purpose  of  the  meet- 
ing then  to  be  called.  They  contain,  no 
doubt,  reference  to  two  things — ^an  amalgama- 
tion of  this  company  with  the  other,  which 
amalgamation  has  been  decided  to  be  unlawful 
— and  a  suggestion  that  this  company  should 
be  wound  up.  And  because  these  two  things 
occur  in  one  notice  it  is  said  that  they  are 
both  unlawful;  that  because  one  is  imlawful 
the  other  must  also  be  unlawful.  I  am  un- 
able' to  follow  that  reasoning.  I  think  it 
would  have  been  perfectly  competent  tO'  the 
company,  after  those  resolutions  were  passed, 
to  forego  their  intention  of  amalgamating 
and  yet  to  hold  to  their  determination  of 
winding  up;  and,  although  it  is  not  necessary 
to  take  the  point  into  consideration,  there 
are  abundant  reasons  why,  whether  they 
amalgamated  or  not,  this  company  should  be 
wound  up.  The  suggestion  that  the  notice  is 
bad,  in  my  opinion,  cannot  be  supported." 

In  Canada, 

In  Pacific  Coast  Coal  Mines  r,  Arbuthnot, 
33  West.  L.  Rep.  (British  Columbia)  487,  0 
West.  W.  Rep.  1208,  it  appeared  that  an 
agreement  was  entered  into  by  the  promoters 
and  directors  of  a  company  which  embodied 
a  scheme  worked  out  by  means  of  many  inter- 
locking provisions  for  the  future  conduct 
of  the  company's  affairs.  This  agreement  was 
validated  by  a  legislative  enactment,  provided 
seveny-five    per    cent    of    the    shareholders 
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adopted  the  whole  agreement,  at  a  meeting 
called  for  that  purpose.  The  court  held  that 
the  shareholders'  meeting  contemplated  by  the 
statute  could  not  be  called  in  anj  other  way 
than  by  a  notice  to  all  the  shareholders  as 
required  by  the  terms  of  the  company's  arti- 
cles "specifying  in  case  of  special  business 
the  general  nature  of  such  business."  The 
court  held  that  the  notice  given  was  wholly 
insufficient,  saying:  "Constructive  notice  by 
reference  to  a  document  by  its  date,  and  a 
bare  recital  of  the  parties  to  it,  is  I  think 
clearly  insufficient.  ...  If  the  notice 
sent  out  by  the  directors  is  'tricky,*  or  in- 
tentionally misleading,  so  much*  the  worse; 
but  it  seems  clear  that  deliberate  wrongdoing 
is  not  at  all  an  essential  element.  If  the  notice 
does  not  specify  the  general  nature  of  the 
special  business  to  be  brought  before  the  meet- 
ing, it  is  not  the  notice  required  by  law,  no 
matter  how  unintentional  the  failure  to  so 
specify  may  be  on  the  part  of  the  directors. 
As  put  in  the  Oriental  Telephone  Go.  case,  a 
'satisfactory'  notice  is  necessary,  giving,  with 
reasonably  sufficient  fulness,  the  facts  which 
the  shareholder  should  know  if  he  is  to  come 
to  an  intelligent  judgment  upon  what  is 
proposed.  What  is  a  reasonably  full  state- 
ment or  specification  of  the  business  to  be 
transacted,  is  a  question  to  be  decided  on  the 
facts  of  each  particular  case  as  it  arises.  The 
circumstances  here  called,  in  my  opinion,  for 
much  explanation." 
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BREITUNO  ET  AL. 

United  States  Circuit  Court  of  Appeals, 
Second  Circuit — April  11,  1916. 

232  Fed.  555. 


Alienation  of  Affeotiona  —  Uabiltty  of 
Parent. 

The  evidence  is  held  to  be  insufficient  to 
show  that  the  defendants,  who  were  the  par- 
ents of  the  plaintiff's  wife,  through  malice 
or  other  improper  motives,  alienated  her  af- 
fections from  the  plaintiff,  or  that  they  tried 
in  any  way  so  to  alienate  her  affections. 

[See  note  at  end  of  this  case.] 

Same. 

Parents  are  justified  in  giving  counsel  and 
advice  to  a  daughter,  who  has  contracted  a 
marriage  with  a  man  who  is  believed  by  them 
to  be  wholly  unfitted  to  make  her  happy  and 
to  support  her  properly,  and  if  they  act  with- 
out malice,  and  are  prompted  by  affection  for 
their  daughter  and  solicitude  for  her  health 


and  happiness,  they  cannot  be  held  liable  for 
alienation. 

[See  note  at  end  of  this  case.] 

* 

Error  to  United  States  District  Courf^ 
Southern  District  of  New  York. 

Action  by  Max  Frederick  Kleist^  plaintiff, 
against  Edward  N.  Breitung  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
brings  error.  The  facts  are  stated  in  the 
opinion.     Afpibmes). 

E.  O,  Crowley  for  plaintiff  in  error. 

Marvin,  Hooker  d  Roosevelt,  Delancey  Ni- 
coll,  Courtland  V.  Anable^  8.  TV.  Shaull  and 
Henry  8.  Hooker  for  defendants  in  error. 

Sitting:  Coxs  and  Ward,  Circuit  Judges, 
and  Mater,  District  Judge. 

[556]  CoXE,  J. — ^There  can  be  no  doubt  that 
the  secret  marriage  contracted  between  the 
plaintiff  and  the  defendants'  daughter  was  a 
mesalliance  calculated  to  excite  the  gravest 
apprehensions  for  the  future  happiness  of  their 
daughter  who  was  their  only  child.  The 
paintiff  was  five  years  her  senior  and  had  been 
employed  as  a  coachman  by  a  family  resid- 
ing next  door  to  the  defendants  at  Marquette, 
Mich.,  and  was  intimate  with  their  servants. 
The  marriage  took  place  in  New  York  and 
was  not  discovered  by  the  defendants  until 
a  week  later,  while  they  were  guests  of  the 
St.  Regis  hotel.  The  first  interview  between 
the  plaintiff  and  the  defendants  occurred  at 
the  hotel  on  December  2,  1013.  The  conduct 
of  the  defendants  on  that  and  subsequent  oc- 
casions must  be  gauged  by  their  disappoint- 
ment, mortification  and  chagrin  on  finding 
that  their  only  daughter  Had  contracted  a 
marriage  which  in  all  probability  would 
wreck  her  happiness  and  end  in  disaster.  The 
words  used  by  a  distracted  mother  in  such 
circumstances  may  be  attributed  as  well  to 
grief  at  the  discovery  that  her  daughter's 
career  has  ended  in  an  unfortunate  marriage, 
as  to  malice.  That  a  woman  in  such  circum- 
stances should  be  calm,  judicial  and  friendly 
at  her  first  interview  with  the  man  who  has 
caused  her  this  mortification  and  sorrow  is 
hardly  to  be  expected.  It  is  alleged  that  she 
said  to  the  plaintiff: 

"We  are  going  to  annul  the  marriage  and 
if  you  don't  annul  it,  why  slie  will  get  a 
divorce  from  you  anyway." 

That  she  said  this  is  denied  by  the  defend- 
ants, but,  assuming  that  it  was  said,  it  does 
not  show  malice,  but  rather  a  very  limited 
knowledge  of  the  law  on  the  part  of  an  agi- 
tated mother.  It  was  x>erfectly  natural  that 
both  the  defendants  should  inquire  into  the 
details  of  the  marriage  for  the  purpose  of 
having  it  annulled  if  illegal.  The  plaintiff*s 
testimony  that  Breitung  threatened  to  have 
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him  arrested  for  stealing  his  (Breitung^d) 
silk  socks  is  in  the  same  cat^ory.  It  the 
threat  were  made  seriously  it  was  while  Breit- 
ung  was  still  angry  over  the  discovery  of  the 
secret  marriage.  Nothing  ever  came  of  the 
threat  and  both  parties,  apparently,  agreed 
to  the  fulfillment  of  the  antenuptial  agree- 
ment between  the  plaintiff  and  Juliet  that  she 
should  live  at  home  until  he  was  able  to  care 
for  her  properly,  and  in  the  meantime  the 
marriage  was  to  be  kept  a  secret.  Breitung 
promised  to  get  the  plaintiff  employment  and 
offered  him  a  place  in  a  mine  in  New  Mexico 
where  he  could  learn  mining  engineering.  If 
he  made  good  he  was  to  have  Juliet  in  six 
months  and  was  to  correspond  with  her  in  the 
meantime.    The  plaintiff  testified: 

"When  I  accepted  the  position  Mrs.  Breit- 
ung put  her  arm  around  me,  told  me  'I 
hope  you  will  do  well  down  in  this  new  place 
and  I  hope  Juliet  will  be  with  you  some 
day.' " 

All  this  seems  wholly  incompatible  with 
the  presence  of  malice.  The  pretense  that 
the  defendants  kept  the  young  people  apart 
is  not  [557]  sustained  by  the  proof,  especial- 
ly in  view  of  the  testimony  of  the  plaintiff. 
On  cross-examination  he  was  asked  as  fol- 
lows: 

"Q.  Now,  Kleist,  is  it  not  tr)ie  that  your 
'wife  and  yourself  made  an  agreement  to  get 
married  and  not  to  live  together?  A.  Yes, 
sir,  for  a  short  time  until  slie  came  out  in 
society.  Q.  Is  it  not  true  that  the  agreement 
was  that  you  were  to  get  married  and  not 
to  live  together  until  you  were  established 
and  able  to  support  her?  A.  Yes,  I  think 
we  had  that  agreement  between  us.  Q.  And 
that  in  the  meanwhile  she  was  to  live  with 
her  parents?  A,  Yes,  she  was  to  go  back  to 
live  with  them.  Q.  And  you  were  to  find  em- 
ployment and  establish  yourself  in  life  so 
that  you  could  support  her?  A.  Yes,  until 
she  came  out  in  society.  Q.  Until  you  were 
able  to  support  her,  wasn't  that  the  agree- 
ment? A.  No,  not  all  of  it.  Q.  Was  not 
that  a  part  of  it?  A.  As  soon  as  she  came 
out  in  society  whether  I  had  a  position  or  not 
she  would  come  with  me." 

Up  to  the  time  that  the  plaintiff  left  New 
Y'ork,  on  Christmas  Day,  1913,  there  is  no 
proof  that  the  wife's  affections  had  been 
alienated.  In  answer  to  the  motion  to  dis- 
miss the  complaint  at  the  close  of  the  evi- 
dence, counsel  for  the  plaintiff  stated  as  fol- 
lows: 

"Then,  thirdly,  we  have  the  fact  that  up  to 
the  time  of  the  departure  of  the  plaintiff  for 
the  West  on  Christmas  Day,  1913,  the  love 
continued;  that  is  to  say,  one  of  the  most 
ardent  of  all  the  love  letters  was  written 
on  the  night  before  Christmas  and  received 
Christmas  Day,  so  that  we  have,  up  to  the 
time  of  the  plaintiff's  departure  for  the  West, 
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this  condition. of  affection  eonthiuing,  so  that 
the  change  that  has  occurred  must  have  be- 
gun during  the  abeenoe  of  the  plaintiff." 

Manifestly  the  assertion  that  the  alleged 
improper  acts  of  the  defendants,  prior  to  the 
plaintiff's  departure  for  the  West,  ahow  a 
desire  to  alienate  his  wife's  affections  must 
be  abandoned,  in  view  of  that  admission  that 
all  the  efforts  of  the  defendants  had  utterly 
failed  to  alienate  her  affections. 

There  is  absolutely  no  testimony  of  any  act 
on  the  part  of  the  def aidants,  or  either  of 
them,  after  the  plaintiff's  departure  which 
can  be  regarded  as  an  attempt  to  alienate 
their  daughter's  affections.  Her  account  of 
the  conversations  with  the  plaintiff  after  his 
return  from  the  southwest  does  not  indicate 
that  there  was  any  disposition  on  the  part  of 
the  defendants,  or  either  of  them,  to  influence 
lier  against  her  husband.  The  first  talk  was 
over  the  telephone^  Juliet  having  called  up 
the  plaintiff  to  make  an  engagement  with 
him  to  meet  her  at  the  Waldorf  hotel  on  the 
following  day. 

At  the  meeting  the  next  day  the  plaintiff, 
Juliet  and  her  father  were  present.  The 
plaintiff's  account  of  this  interview  is  as 
follows : 

"I  was  rather  glad  to  see  Juliet  and  I 
just  shook  hands  with  her.  She  seemed  to 
back  away  from  me,  and  I  said,  'What  is  all 
the  trouble?'  She  said,  *I  just  wanted  to  tell 
you  that  I  don't  love  you  any  more.'  I  says, 
'That's  funny;  you  loved  me  before  I  went 
away.'  *Well,'  she  says,  'I  realize  that  I 
made  a  mistake.'  I  says,  'Won't  you  come 
with  me  now;  I  can  make  you  happy?'  She 
says,  'No,  I  don't  think  I  will.'  Her  father 
then  spoke  up  and  says,  'Yes,  Juliet,  you  bet- 
ter go  along,  probably  he  can  make  you 
happy.' " 

Surely  there  was  nothing  in  all  this  to 
indicate  malice  on  the  part  of  the  father;  so 
far  as  it  went  his  advice  to  his  daughter  was 
to  make  an  attempt  to  live  with  her  husband. 
In  short,  we  are  convinced  that  should  the 
case  be  sent  back  for  a  new  trial  and  should 
a  verdict  [668]  be  rendered  for  the  plaintiff, 
it  would  be  the  duty  of  the  court  to  set  it 
aside  as  against  the  evidence. 

An  examination  of  the  testimony  convinces 
us  that,  in  view  of  all  the  circumstances,  the 
conduct  of  the  defendants  was  more  conserv- 
ative than  that  which  would  naturally  be 
expected  from  the  majority  of  parents.  The 
difference  in  surroundings,  the  inability  of 
plaintiff  to  support  his  wife,  the  secrecy  of 
the  wedding  and  all  the  circumstances  con- 
nected with  the  marriage  were  calculated  to 
produce  outbursts  of  anger,  disappointment 
and  resentment.  To  the  parents  this  ill-ad- 
vised marriage  may  well  have  seemed  the  end 
of  their  daughter's  happiness  and  they  would 
have  been  less  than  human  if  they  had  net 
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given  expression  to  their  resentment  at  the 
sudden  termination  of  the  ambitious  career 
which  they  had  probably  marked  out  for  their 
daughter.  When,  however,  the  first  outbursts 
of  anger  were  over,  their  conduct  indicated  a 
determination  to  make  the  best  of  a  deplora- 
ble situation.  As  might  be  expected,  the 
daughter's  opinion  changed,  not  from  any- 
thing the  defendants  said  or  did,  but  because 
she  had  discovered  that  the  plaintiff  was  not 
the  Sir  Galahad  she  had  imagined  him  to  be. 
His  letter  of  March  24th  from  New  Mexico 
may  have  had  a  tendency  to  enlighten  her 
on  this  subject.    He  says,  inter  alia: 

"It  is  terrible  for  you  to  lie  so  much  do  you 
not  know  that  you  will  be  sorry  for  it.  It 
will  hurt  you  and  your  family  very  much. 
If  they  would  only  do  the  right  thing  by  me. 
But  I  have  to  labor  like  a  Mexican  Single 
Jacking  in  a  mine.  I  am  strong  and  have 
stood  it  without  a  murmur  but  I  will  stand 
it  no  longer.  Have  telegrams  telling  me  to 
return  to  New  York  immediately  which  I 
will  do.  If  I  do  not  hear  from  you  immediate- 
ly. It  is  best  that  I  get  a  divorce  from  you 
and  you  let  free  I  love  you  dearly  Juliet  and 
you  did  too,  when  I  left.  I  still  have  all  the 
letters  you  wrote  me.  It  will  be  evidence. 
/  do  not  wish  to  make  trouble  in  no  way. 
But  I  have  been  mistreated  in  many  ways. 

"Your  husband.  Max." 

The  law  applicable  to  these  facts  is  very 
clear  and  is,  perhaps,  nowhere  better  stated 
than  in  Hutchison  v.  Peck,  5  Johnson,  106. 
The  opinion  of  Chief  Justice  Kent  is  quoted 
by  both  parties  and  is  as  follows: 

"I  am  also  for  a  new  trial.  If  the  defend- 
ant did  not  stand  in  the  relation  of  father  to 
the  plain  tiff's  wife,  I  should  not,  perhaps,  be 
inclined  to  interfere  with  the  verdict.  But 
that  relationship  gives  the  case  a  new  and 
peculiar  interest;  this  is  the  first  action  of 
the  kind  I  have  met  with,  brought  against 
the  father.  A  father's  house  is  always  open 
to  his  children;  and  whether  they  be  married 
or  unmarried,  it  is  still  to  them  a  refuge 
from  evil,  and  consolation  in  distress.  Nat- 
ural affection  establishes  and  consecrates  this 
asylum.  The  father  is  under  even  a  legal 
obligation  to  maintain  his  children  and  grand- 
children, if  he  be  competent,  and  they  unable 
to  maintain  themselves;  and  according  to 
Lord  Coke  it  is  'nature's  profession  to  assist, 
maintain  and  console  the  child.'  I  should  re- 
quire, therefore,  more  proof  to  sustain  the 
action  against  the  father  than  against  a 
stranger.  It  ought  to  appear  either  that  he 
detains  the  wife  against  her  will,  or  that  he 
entices  her  away  from  her  husband  from  im- 
proper motives.  Bad  or  unwortliy  motives 
cannot  be  presumed.  They  ought  to  be  posi- 
tively shown,  or  necessarily  deduced  from  the 
facts  and  circumstances  detailed.    This  prin- 


ciple appears  to  me  to  preserve  in  due  de- 
pendence upon  each  other  and  to  maintain  in 
harmony  the  equally  strong  and  sacred  in- 
terests of  the  parent  and  the  husband.  The 
quo  animo  ought,  then,  in  this  case,  to  have 
been  made  the  test  of  inquiry  and  the  rule 
of  decision.  The  Judge  told  the  jury  that 
if  the  defendant  was  not  actuated  by  improp- 
er motives,  it  would  go  very  far  in  mitigation 
of  damages.  [559]  I  think  the  instruction 
should  have  gone  further,  and  the  jury  have 
been  informed  that,  in  such  a  case,  the  ver- 
dict should  be  for  the  defendant.  I  am,  ac- 
cordingly, of  the  opinion  that  a  new  trial 
should  be  awarded,  with  costs  to  abide  the 
event  of  the  suit." 

In  Multer  v.  Knibbs,  193  Mass.  556,  79  N. 
E.  762,  9  L.R.A.(N.S.)  322,  9  Ann.  Cas.  958, 
the  court  says: 

''There  is  a  material  difference  between  the 
acts  of  a  parent  and  those  of  a  mere  inter- 
meddler.  .  .  .  It  is  proper  for  him  to  give 
to  his  daughter  such  advice  and  to  bring  such 
motives  of  persuasion  or  inducement  to  bear 
upon  her  as  he  fairly  and  honestly  considers 
to  be  called  for  by  her  best  interests.  .  .  . 
And  the  burden  is  upon  the  plaintiff  to  show 
that  the  defendant  has  been  prompted  by  ma- 
lice in  what  he  has  said  and  done,  and  to  over- 
come the  presumption  that  he  acted  under  the 
influence  of  natural  affection  and  for  what  he 
believed  to  be  the  real  good  of  his  child." 

In  Beisel  v.  Gerlach,  221  Pa.  St.  232,  70 
Atl.  721,  18  L.R.A.(N.S.)  616,  the  court  said: 

''In  actions  of  this  character  the  question 
is  whether  the  father  was  moved  by  malice 
and  without  justification  or  by  a  proper 
parental  regard  for  the  welfare  and  happiness 
of  his  child.  ...  A  jury  in  the  absence 
of  sufficient  evidence  should  not  be  permit- 
ted to  guess  at  or  conjecture  about  the  rights 
and  liabilities  of  parents  and  children  in 
this  class  of  cases." 

The  law  is  clearly  established,  at  least  in 
this  jurisdiction,  that  parents  are  justified 
in  giving  counsel  and  advice  to  a  daughter 
who  has  contracted  a  marriage  with  a  man 
who  is  believed  by  her  father  to  be  wholly 
unfitted  to  make  her  happy  and  to  support 
her  properly.  If  he  acts  without  malice  and 
is  prompted  by  affection  for  his  daughter 
and  solicitude  for  her  health  and  happiness, 
he  cannot  be  held  liable  for  alienation.  In 
short,  the  law  takes  a  practical  common-sense 
view  of  such  situations  as  are  here  disclosed; 
it  recognizes  the  relation  of  parent  and  child 
as  well  as  the  relation  of  husband  and  wife 
and  in  no  case  has  a  parent,  who  has  acted  in 
good  faith,  been  mulcted  in  damages  for  ad- 
vising^ protecting  and  sheltering  a  daughter 
who  has  contracted  an  ill-advised  marriage 
with  a  man  who  is  unable  to  support  her 
properly. 

The  judgment  is  affirmed  with  costs. 
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Introductory, 

It  is  th«  purpose  of  the  present  note  to  re- 
view the  recent  cases  passing  on  the  question 
of  the  liability  of  a  parent  or  guardian  for 
alienation  of  affeetionB.  For  the  earlier  cases 
discussing  that  question  see  the  notes  to 
Trumbull  ▼.  Tmmbull,  8  Ann.  Cas,  812,  and 
Clow  V.  Chapman,  46  Am.  St.  Rep.  4SS,  at 
page  477. 

General  Bute. 

The  rule  is  well  sustained  by  authority 
that  parents  may  advise  their  married  chil- 
dren about  their  marital  relations  without  in- 
curring liability,  if  the  advice  is  given  in  good 
faith  and  prompted  by  worthy  motives,  even 
though  the  advice  culminates  in  the  separa- 
tion and  estrangement  of  husband  and  wife. 
Bad  and  malicious  motives  will  not  be  pre- 
sumed as  against  parents,  but  must  be  clearly 
established  by  the  injured  spouse  in  a  suit 
for  alienation  of  affections. 

United  States. — Hossfeld  v.  Hossfeld,  188 
Fed.  61,  110  C.  C.  A.  131.  And  see  the  re- 
ported case. 

Arkansas. — Boland  v.  Stanley,  88  Ark.  562, 
115  S.  W.  163,  129  Am.  St.  Rep.  114. 

California. — Cripe  v.  Cripe,  170  Cal.  91, 
148  Pac.  520;  Hall  v.  Hall,  164  Pac.  300; 
Van  Tassell  v.  Heidt,  164  Pac.  817. 

/«inoi«.— See  Corbly  v.  Corbly,  193  111. 
App.  576. 

India/na. — Ray  v.  Parsons,  183  Ind.  344, 
109  N.  E.  202;  Workman  v.  Workman,  43  Ind. 
App.  382,  85  N.  E.  997;  Daywitt  v.  Daywitt 
114  N.  E.  694.  See  also  Farneman  v. 
Farneman,  146  Ind.  App.  459,  90  N.  E,  775, 
rehearing  denied  46  Ind.  App.  453,  91  N.  E. 
068. 

Jouya. — Corrick  v.  Dunham,  147  la.  320, 
126  N.  W.  160;  Busenbark  v.  Busenbark,  150 
la.  7,  129  N.  W.  332;  Miller  v.  Miller,  154  la. 
344,  134  N.  W.  1068;  Pooley  v.  Button,  165 
la.  746,  147  N.  W.  154. 

Kentucky. — ^Hostetter  v.  Green,  160  Ky. 
551,  150  S.  W.  652;  Allcook  v.  AUcock,  174 
Kv.  665,  192  S.  W.  853. 

*J/a»ne.--Wil8on  v.  Wilson,  115  Me.  841,  98 
Atl.  938. 
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Mas8€bohH8€tt8. — ^Mttlter  t.  Knibbs,  193 
Mass.  656,  9  Ann.  Gas.  058,  7»  M.  £.  762,  9 
L.R.A.(N.S.)  822.  See  also  Geromini  v.  Bru- 
Belle,  214  Mass.  492,  102  N.  E.  67,  46  L.R.A. 
.(N.S.)  466. 

Michiffon. — Walter  v.  Walter,  172  Mich. 
361,  137  N.  W.  677. 

Minnesota. — See  Weber  v.  Weber,  116  Minn. 
494,  134  N.  W.  124. 

Missouri. — Fronk  v.  Fronk,  169  Mo.  App. 
643,  141  S.  W.  692.  See  also  Miller  v.  Busey, 
186  S.  W.  983. 

North  -Drtfeofffl..— Greuneich  v.  Greuneich,  23 
N.  D.  868,  187  N.  W.  415. 

Neio  York. — See  Ellsworth  v.  Shimer.  71 
Misc.  676,  128  N.  Y.  S.  883. 

Oklahoma. — ^Brison  v.  McKellop,  41  Okla. 
374,  138  Pac.  154. 

Pennsylvania. — Beisel  v.  Gerlach,  221  Pa. 
St.  232,  70  Atl.  721,  18  L.R.A.(N.S.)  516; 
Ickes  V.  Ickes,  237  Pa.  St.  582,  85  Atl.  885, 
44  L.R.A.(N.S.)    1118. 

Thus  it  was  said  in  Daywitt  r.  Daywitt 
(Ind.)  114  N.  E.  694:  "In  all  cases  like  the 
present  malice  must  be  shown.  The  quo 
animo  is  the  chief  subject  of  inquiry.  A  par- 
ent may  always  in  good  faith  and  for  tho 
best  interests  of  his  child  advise  and  counsel 
with  him,  and,  where  advice  is  given,  the  pre- 
sumption is  that  it  was  induced  by  feelings 
of  the  highest  parental  affection  and  only  for 
the  child's  good."  And  so  in  Cripe  v.  Cripe, 
170  Cal.  91,  148  Pac.  520,  it  was  said  that 
in  an  action  for  alienation  of  affections 
against  a  parent  "a  much  stronger  case"  must 
be  made  out  than  against  a  stranger. 

In  Allcock  V.  Allcock,  174  Ky.  665,  192  S. 
W.  868,  an  action  brought  by  a  wife 
against  her  husband's  mother  for  alien- 
ating his  affections,  it  was  said:  "It  is  al- 
leged in  the  petition  that  appellee  is  the  moth- 
er of  appellant's  husband,  and  that  he  is  her 
only  child.  As  a  matter  of  law  this  relation- 
ship gave  appellee  the  right  to  counsel  and  ad- 
vise her  son  regarding  his  relations  with 
appellant,  if  such  counsel  and  advice  were 
offered  in  good  faith  for  the  welfare  of  tho 
son,  and  without  any  purpose  on  her  part  to 
separate  him  from  appellant,  or  to  deprive 
the  latter  of  his  affections  or  society.  It  is, 
however,  proper  to  say  that  such  relationship 
will  not  excuse  a  malicious  interference  on 
the  part  of  the  parent  with  the  domestic  af- 
fairs of  the  child,  but  to  make  the  parent 
guilty  of  wrongfully  alienating  the  affections 
of  the  child  from  his  or  her  wife  or  husband, 
the  parent  must  have  acted  with  malice." 

In  Multer  v.  Knibbs,  193  Mass.  656,  9  Ann. 
Cas.  958,  79  N.  E.  762,  9  L.R.A.(N.S.)  322, 
the  court  in  distinguishing  between  the  rights 
of  a  parent  and  those  of  a  stranger  said: 
"There  is  a  material  difference  between  the 
acts  of  a  parent  and  those  of  a  mere  inter- 
meddler.    Even  in  the  latter  case,  a  defendant 
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may  disprove  any  intent  on  his  part,  in  ad- 
vising the  wife,  to  cause  a  separation,  and 
may  show  that  his  advice  was  given  honestly. 
Tasker  v.  Stanley,  153  Mass.  148.  But  the 
rights  and  the  corresponding  duties  of  a 
parent  are  much  greater  than  those  of  a 
stranger;  and  much  stronger  evidence  is  re- 
quired to  maintain  an  action  against  him.  It 
is  proper  for  him  to  give  to  his  daughter  such 
advice  and  to  hring  such  motives  of  persua- 
sion or  indictment  to  bear  upon  her  as  he 
fairly  and  honestly  considers  to  be  called 
for  by  her  best  interests;  and  he  is  not  lia- 
ble to  her  husband  in  damages  for  her  deser- 
tion resulting  therefrom  unless  he  has  been 
actuated  by  malice  or  ill  will  towards  the 
plaintiff,  and  not  by  a  proper  parental  regard 
for  the  welfare  and  happiness  of  his  child. 
In  such  an  action,  the  material  question  is 
the  intent  with  which  the  parent  acted,  rather 
than  the  wisdom  or  even  the  justice  of  the 
course  which  he  took." 

In  an  action  by  a  wife  against  her  bus- 
band^s  parents  for  alienating  his  affections, 
an  instruction  to  the  jury  that  it  is  the  duty 
of  the  parents  to  advise  their  son  to  live  with 
the  plaintiff  is  not  a  correct  statement  of 
the  law.  Walter  v.  Walter,  172  Mich.  351, 
137  N.  W.  677.  And  it  is  sufficient  ground 
for  a  reversal  if  the  court  in  such  an  action 
ignores  the  question  of  malicious  motive, 
since  malice  is  the  gist  of  the  action.  Greun- 
eich  V.  Greuneich,  23  N.  D.  368,  137  N.  W. 
415.  As  to  what  is- malice  in  such  an  action, 
it  was  said  in  Boland  v.  Stanley,  88  Ark. 
562,  115  S.  W.  163,  129  Am.  St.  Rep.  114: 
"  *The  term  malice  does  not  necessarily  mean 
that  which  must  proceed  from  a  spiteful, 
malignant  or  revengeful  disposition,  but  a 
conduct  injurious  to  another,  though  proceed- 
ing from  an  ill-regulated  mind  not  sufficiently 
cautious  before  it  occasions  the  injury.  If 
the  conduct  was  unjustifiable,  and  actually 
caused  the  injury  complained  of,  malice  in 
law  would  be  implied.'  The  terms  'malice' 
and  'improper  motives,'  as  here  used,  mean 
the  same  thing." 

Exceptions  to  Rule. 

When  it  appears  by  clear  and  satisfactory 
evidence  that  the  parents  of  a  spouse  were 
actuated  by  malice  and  deliberately  inter- 
fered to  bring  *about  a  separation  and  under- 
mine their  child's  affections  for  his  or  her 
spouse,  an  action  will  lie  against  them  for 
damages.  Briles  v.  Briles  (Ind.)  112  N.  E. 
449;  Heisler  v.  Heisler  (la.)  127  N.  W.  823; 
Francis  v.  Outlaw,  127  Md.  315,  96  Atl.  517; 
Lanigan  v.  Lanigan,  222  Mass.  198,  110  N.  E. 
285;  Deidrich  v.  Swift,  178  Mich.  593,  146 
N.  W.  170;  Smith  v.  Smith,  192  Mich.  566, 
159  N.  W.  349;  Ck)melius  v.  Cornelius,  233 
Mo.  1,  135  S.  W.  65;  Allen  v.  Forsythe,  160 


Mo.  App.  262,  142  S.  W.  820;  Cochran  t. 
Cochran,  127  App.  Div.  319,  111  N.  Y.  S.  588, 
reversing  196  N.  Y.  86,  17  Ann.  Cas.  782,  89 
N.  E.  470,  24  L.R.A.(N.S.)  160;  Jones  v. 
Jones  (Wash.)  164  Pac.  757;  Gross  v.  Gross, 
70  W.  Va.  317,  73  S.  E.  961,  39  L.R.A.(N.S.) 
261;  Jones  v.  Monson,  137  Wis.  478,  119  N. 
W.  179,  129  Am.  St.  Rep.  1082;  White  v. 
White,  140  WU.  538,  122  N.  W.  1051,  133 
Am.  St.  Rep.  1100;  Metcalf  v.  Roberts,  23 
Ont.  130;  Lafontaine  v.  Poulin,  42  Quebec 
Super.  Ct.  292.  See  also  Knapp  v,  Knapp 
(Mo.)  183  S.  W.  576.  ^ 

Thus  it  was  said  in  Lanigan  v.  Lanigan, 
222  Mass.  198,  110  N.  £.  285:  "A  father 
from  parental  affection  may  advise  his  son 
to  discontinue  the  marital  relation,  and  no 
action  lies  if  such  advice,  honestly  given,  re- 
sults in  a  separation.  But  if  because  of  hos- 
tility and  ill  will  to  his  son's  wife  he  pro- 
cures the  separation,  her  conjugal  rights  are 
invaded,  justification  fails,  malice  is  proved, 
and  damages  may  be  recovered." 

In  Briles  v.  Briles  (Ind.)  112  N.  E.  449, 
an  action  brought  by  a  wife  against  the 
parents  and  brothers  of  her  husband  for 
alienating  the  latter's  affection,  it  was  said: 
"It  is  true  that  the  reciprocal  obliga- 
tions of  parent  and  child  continue  througii 
life  and  are  not  ended  by  the  marriage  of  the 
child.  The  motives  of  parent^  in  advising  a 
child  or  in  sheltering  him  are  presumed  to 
be  good  until  the  contrary  appears.  Much 
greater  latitude  is  extended  to  parents  in 
this  regard  than  to  strangers  or  others  not 
so  closely  related.  But  such  presumptions 
may  be  overcome  by  the  evidence,  and  the 
malicious  or  unlawful  purpose  may  be  es- 
tablished notwithstanding  the  presumptions 
in  favor  of  the  motives  and  conduct  of  par- 
ents. .  .  .  While  the  quo  animo  is  the 
important  question  in  such  cases  it  may  be 
proved  like  any  such  fact,  and  the  evidence  in 
the  case  at  bar  is  amply  sufficient  of  believed 
by  the  jury  to  warrant  it  in  finding  that  the 
appellants  wrongfully  and  maliciously  sought 
to  alienate  the  affections  of  appellee's  husband 
and  thereby  deprive  her  of  the  consortium  to 
which  she  was  lawfully  entitled." 

In  Cornelius  v.  Cornelius,  233  Mo.  1,  135 
S.  W.  65,  wherein  the  defendant  contended 
that  his  motive  in  advising  his  son  who 
abandoned  his  wife  was  innocent,  the  court 
said:  "It  is  argued  there  is  no  proof  of 
wrongful  motive  in  what  defendant  said  or 
did;  and  none  that  what  he  said  or  did  caused 
the  separation.  But  learned  counsel  inad- 
vertently argue  unsoundly  in  that  behalf. 
This,  because  the  record  abounds  with  signs 
of  defendant's  rooted  antipathy  for  his  son's 
wife.  Wrongful  motives  like  good  ones  are 
impalpable — a  condition  of  the  mind.  They 
are  not  to  be  seen  by  the  eye  of  the  body,  but 
by  the  mind's  eye.    They  are  not  felt  by  the 
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fingers  of  the  htokd,  but  must  he  felt  for  by 
the  minds  of  the  jury.  They  may  be  proved 
only  by  those  visible  acts  or  worda  shadowing 
forth  their  existence  in  the  mind — ^words  and 
acts  standing  as  outward  manifestation  of  in- 
ward feelings.  No  matter  how  stoutly  de- 
fendant protested  (as  here)  that  his  motives 
were  innocent,  he  may  not  be  allowed  to  sit 
as  final  arbiter  in  his  own  case  in  that  behalf. 
[Knorpp  V.  Wagner,  105  Mo.  1,  c.  666.]  Out 
of  the  fulness  of  the  hearty  the  mouth 
speaketh,  and  evil  words  and  evil  conduct, 
leveled  against  a  given  person,  point  to  an 
evil,  a  malicious,  intent.  Especially  so  when 
those  evil  words  and  that  evil  conduct  cover  a 
length  of  time  evidencing  a  settled  policy  and 
purpose.  Granted  that  a  father  is  presumed 
to  be  actuated  by  fatherly  and  honest  motives, 
yet  a  father  under  the  spur  and  pressure  of 
parental  instincts  and  the  course  of  nature 
has  no  more  leave  to  lie  about  his  daughter- 
in-law  by  making  false  and  slanderous  charges 
against  her  than  'has  anyone  else.  Much  may 
be  conceded  and  forgiven  a  father's  solicitude, 
but  that  does  not  excuse  lying  and  slandering. 
We  know  of  no  rule  of  law  or  ethics  among 
civilized  mankind  enlarging  the  offices  of  a 
father  by  the  addition  of  any  such  abominable 
prerogative."  To  the  same  effect  see  Jones 
V.  Jones  (Wash.)  164  Pac.  767. 

In  Heisler  v.  Heisler  (la.)  127  N.  W.  823, 
an  action  brought  against  both  parents  joint- 
ly, it  was  held  that  the  evidence  adduced 
was  insufficient  to  hold  the  father  liable, 
but  sufficient  to  support  a  finding  that  the 
mother  deliberately  undermined  her  son's  af- 
fections for  his  wife. 

Right  of  Actum  1>y  Wife* 

While  the  authorities  are  not  in  accord  in 
regard  to  the  rights  of  a  wife  at  common 
law  to  maintain  an  action  for  damages  suf- 
fered by  reason  of  another's  alienation  of  her 
husband's  affections  from  her,  such  right  is 
now  given  to  her  in  most  jurisdictions,  by 
virtue  of  statutory  enactment,  and  according- 
ly an  action  will  lie  by  a  wife  against  her 
husband's  parent  or  guardian  for  alienating 
his  affections.  Workman  v.  Workman,  43  Ind. 
App.  382,  85  N.  E.  997;  Briles  v.  Biles  (Ind.) 
112  N.  E.  449;  Wilson  v.  Wilson,  115  Me.  341, 
98  Atl.  938;  Sims  v.  Sims,  79  N.  J.  L.  577,  29 
Lr.R.A.(N.S.)  842,  76  Atl.  1063,  reversing  77 
N.  J.  L.  251,  72  Atl.  424;  Messervy  v.  Mes- 
servy,  82  S.  G.  559,  64  S.  £.  753;  Gross  v. 
Gross,  70  W.  Va.  317,  73  S.  E.  961,  39  L.R.A. 
(N.S.)  261;  White  v.  White,  140  Wis.  538, 
122  N.  W.  1051,  133  Am.  St.  Rep.  1100.  See 
also  Hodge  v.  Wetzler,  69  N.  J.  L.  490,  55  Atl. 
49.  Thus  it  was  held  in  Workman  v.  Work- 
man, 43  Ind.  App.  382,  85  N.  E.  997,  that 
whatever  the  rights  may  have  been  at  common 
law  of  a  wife  to  bring  such  an  action,  it  is 


now  na  longer  questioned  in  Indiana  that 
she  nmy  maintain  the  suit  for  alienation  of 
•her  husband's  affections. 

In  Maine  the  right  of  a  woman  to  bring  an 
action  for  the  alienation  of  her  husband's  af- 
fectioivs  is  governed  by  the  provisions  of  the 
Public  Laws  of  1913.  Prior  to  the  enactment 
of  these  provisions  a  woman  had  no  such 
right.  Wilson  v.  Wilson,  115  Me.  341,  98  AU. 
938. 

In  Wieconein  a  similar  right  exists  by 
virtue  of  statute.  White  v.  White,  140  Wis.' 
538,  122  N.  £.  1051,  133  Am.  St.  Rep.  1100. 
And  in  New  Jersey  a  married  woman  may 
bring  such  an  action  by  virtue  of  the  statute 
of  May,  1906,  which  is  "An  act  for  the  "pro- 
teotion  and  enforcement  of  the  rights  of  mar- 
ried women."  Sims  v.  Sims,  79  N.  J.  L.  577, 
29  L.R.A.(N.S.)  842,  76  Atl.  1063,  reversing 
77  N.  J.  L.  251,  72  AU.  424.  Compare  Hodge 
V.  Wetzler,  69  N.  J.  L.  490,  65  Atl.  49. 

For  a  general  discussion  of  the  right  of  a 
wife  to  sue  for  the  alienation  of  her  husband's 
affections,  see  the  notes  to  Nolin  v.  Peterson, 
6  Ann.  Cas.  658;  Keen  v.  Keen,  14  Ann.  Gas. 
45;  Burch  v.  Goodson,  Ann.  Cas.  1912C  1177; 
Webber  v.  Webber,  Ann.  Cas.  1916C  743;  and 
Clow  V.  Chapman,  46  Am.  St.  Rep.  468. 

Joint  Liability  of  Parents^ 

In  an  action  against  parents  for  alienar 
tion  of  affections  which  is  in  its  nature  an 
intentional  and  not  merely  a  negligent  tort, 
it  is  necessary  in  order  to  justify  a  verdict 
against  both  defendants  that  they  wilfully 
and  designedly  co-operated  to  alienate  the 
afTections  of  their  married  child.  Heisler  v. 
Heisler  (la.)  127  N.  W.  823;  Miller  v.  Busey 
(Mo.)  186  S.  W.  983;  Fronk  v.  Fronk,  169 
Mo.  App.  543,  141  S.  W,  602;  Jones  v.  Mon- 
son,  137  Wis.  478,  119  N.  W.  179,  129  Am.  St. 
Rep.  1082;  White  v.  White,  140  Wis,  638,  122 
N.  W.  1051,  133  Am.  St.  Rep.  1100. 

In  order  to  hold  both  parents  jointly  liable 
in  an  action  for  alienation  of  affections  it 
must  be  affirmatively  proven  that  they  con- 
spired together  maliciously  to  influence  their 
child  to  abandon  his  or  her  spouse.  Pooley 
V.  Dutton,  165  la.  745,  147  N.  W.  154,  wherein 
the  court  said:  'If  the  father  is  also  to  be 
held  liable,  it  must  be  because  it  is  found 
that  he  himself  wrongfully  and  maliciously 
interfered  between  his  daughter  and  her  hus- 
band, and  by  his  advice,  persuasion,  or  in- 
fluence maliciously  exercised,  alienated  her 
from  her  love  and  .loyalty  to  her  husband.  He 
is  in  no  manner  to  be  held  liable  or  responsi- 
ble for  the  acts,  words  or  conduct  of  the 
mother,  or  for  the  influence,  if  any,  exercised 
by  the  mother  over  the  daughter,  unless  it 
be  further  affirmatively  established  by  the 
evidence  that  there  was  a  conspiracy  or 
combination  between  the  mother  and  himself 
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to  wrongfully  and  malieiously  influence  and 
bring  about  a  separation  between  the  plaintiff 
and  hie  wife,  and  that  the  wrongful  acte  \ver& 
done  and  wrongful  influence  was  exercised  by 
the  mother  in  pursuance  or  furtherance  of  the 
conspiracy  so  formed  or  existing.  If  such 
conspiracy  be  found,  then,  of  course,  the  acts 
done  and  the  words  said  by  either  in  carrying 
out  the  common  design  are  the  acts  and  words 
of  both." 

In  an  action  wherein  two  parents  are  sued 
'  jointly  for  alienation  of  affections  it  does  not 
fail  if  no  joint  liability  is  shown.  In  such 
case  a  recovery  may  be  had  against  the  parent 
shown  to  be  guilty.  Miller  v.  Busey  (Mo.) 
186  S.  W.  983,  wherein  an  instruction  to  the 
jury  in  effect  that  even  though  they  believed 
from  the  evidence  that  one  of  the  parents 
acted  maliciously  and  without  just  cause  in- 
duced the  wife  of  the  plaintiff  to  abandon  her 
husband  that  the  verdict  must  be  in  favor 
of  the  defendants,  was  held  to  be  erroneous. 

Pleading, 

It  is  unnecessary  in  an  action  against  the 
parents  for  alienation  of  affections  that  the 
defendants  should  plead  the  speciflc  acts 
which  caused  the  alleged  alienation.  It  is  suf- 
ficient if  they  pleaded  that  the  wife  was  their 
daughter,  in  which  case  they  could  offer  in 
evidence  any  matter  showing  a  want  of 
malice.  Hostetter  v.  Green,  150  Ky.  551,  150 
S.  W.  652. 

JEvidenoe. 

The  burden  is  on  the  plaintiff  in  an  action 
against  a  parent  for  alienation  of  affections 
to  show  that  the  defendant  was  prompted  by 
malice  in  what  he  said  and  did,  in  order  to 
overcome  the  presumption  that  he  acted  un- 
der the  influence  of  natural  affection  and  for 
what  he  believed  to  be  the  real  welfare  of  his 
child.  Miller  v.  Miller,  154  la.  344,  134  N. 
W.  1058;  Pooley  v.  Button,  165  la.  745,  147 
M.  W.  154;  Francis  v.  Outlaw,  127  Md.  315, 
96  Atl.  517;  Knapp  v.  Knapp  (Mo.)  183  S. 
W.  576;  Gross  v.  Gross,  70  W.  Va.  317,  73 
S.  E.  961,  39  L.R.A.(N.S.)  261.  The  plaintiff 
must  maintain  that  burden  by  a  preponder- 
ance of  competent  testimony  in  order  to  justi- 
fy a  recovery.  Brison  v.  McKellop,  41  Okla. 
374,  138  Pac.  154.  There  is  a  presumption  of 
good  faith  on  the  part  of  parents  in  such 
cases  which  is  sufficient  to  support  the  de- 
fense in  the  absence  of  proof  to  the  contrary. 
Hossfeld  V.  Hossfeld,  188  Fed.  61,  110  C.  C. 
A.  131.  And  to  the  same  effect  see  Ray  v. 
Parsons,  183  Ind.  344,  109  N.  E.  202;  Work- 
man V.  Workman,  43  Ind.  App.  382,  86  N.  E. 
997. 

Testimony  of  the  wife  as  to  the  attitude 
towards  her  husband  on  receipt  of  certain 
letters  from  him  in  which  he  accused  her  of 


indisoretiona  has  been  held  to  be  improperly 
excluded  since  it  tended  to -show  that  the  hus- 
band's acts  and  not  those  of  the  parent  caused 
the  alienation.  Pooley  v.  Dutton,  165  la.  745, 
147  N.  W.  164,  wherein  it  was  said:  ^'Indeed, 
tile  rule  making  it  admissible  is  too  well  set- 
tled to  admit  of  serious  doubt.  It  has  not 
often  arisen  in  this  state  upon  precisely 
similar  facts,  but  the  principle  here  approved 
has  been  often  recognized.  Stated  generally, 
the  rule  is  that,  whenever  it  becomes  ma- 
terial, in  detemining  rights  Invoived  in  liti- 
gation, to  show  the  motive,  intent,  or  other 
mental  operation  of  any  person,  or  to  ascer- 
tain the  reasons  or  influences  which  have  in- 
duced certain  action  or  conduct  on  his  part, 
such  person  may  testify  directly  thereto, 
even  though  such  testimony  may  partake  in 
some  degree  of  the  nature  of  a  conclusion. 
.  .  .  The  excluded  testimony  was  not  only 
competent,  but  very  material  also.  That 
plaintiff's  wife  had  ceased  to  hold  him  in  af- 
fectionate regard  is  quite  evident,  but  proof 
of  this  fact  alone  is  manifestly  insufficient  to 
entitle  him  to  a  verdict.  The  defendants  can 
be  made  liable  only  upon  a  showing  that  this 
result  has  been  caused  by  wrongful  and  ma- 
licious interference  on  defendants'  part.  It 
was  their  right  in  defense  to  show,  if  they 
could,  not  only  that  plaintiff  had  ill-used  his 
wife,  but  also  that  such  treatment  had  caused 
a  withdrawal  of  her  trust,  confidence  and  love. 
The  effect  of  the  ruling  complained  of  was  to 
admit  evidence  of  the  alleged  facts  of  ill  treat- 
ment, but  to  exclude  proof  of  the  more  im- 
portant fact  as  to  the  effect  of  such  treatment 
upon  the  attitude  of  the  wife  toward  her  hus- 
band. The  error  must  be  presumed  to  have 
been  prejudicial  to  the  defense."  To  the  same 
effect  see  Willey  v.  Howell,  159  Ky.  805,  169 
S.  W.  519;  Allen  v.  Forsythe,  160  Mo.  App. 
262,  142  S.  W.  820 ;  Ickes  v.  Ickes,  237  Pa.  St. 
582,  85  Atl.  885,  44  L.R.A.(N.S.)  1118. 

The  rule,  however,  does  not  make  admissi- 
ble statements  made  by  the  plaintiff  in  such 
an  action.  Weber  v.  Weber,  116  Minn.  494, 
134  N.  W.  124,  wherein  it  was  said:  "There 
is  abundant  authority  that  declarations  of  the 
alienated  spouse  as  to  state  of  feeling  toward 
the  other,  and  even  that  such  state  of  feeling 
has  been  induced  by  the  acts  of  the  wrong- 
doer, are  admissible.  5  Wiginore,  Evidence, 
§  1730;  Hardwick  v.  Hardwick,  130  la.  230, 
106  N.  W.  639;  Ne\ans  v.  Kevins,  68  Kan. 
410,  75  Pac.  492;  White  v.  White,  140  Wis. 
538,  122  N.  W.  1061,  133  Am.  St.  Rep.  1100; 
Lockwood  V.  Lockwood,  67  Minn.  476,  70  X. 
W.  784.  But  we  are  cited  to  no  case  holding 
that  the  declarations  of  a  plaintiff  in  ai» 
action  of  this  nature  as  to  the  conduct  of  the 
defendant  or  the  state  of  affections  of  the 
alienated  one,  or  the  cause  therefor,  are  ad- 
missible. A  moment's  reflection  will  show 
that  such  declarations  are  obnoxious  as  hear- 
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eay  and  self-serving.  If  such  be  proper  evi- 
dence, all  a  plaintiff  would  have  to  do  would 
be  to  go  to  a  few  friends,  and  maybe  falsely 
tell  them  that  the  spouse  has  stated  that  his 
or  her  affections  are  gone  as  the  result  of  a 
defendant's  conduct,  and  then  call  these 
friends  as  witnesses.  The  plaintiff  could 
then,  without  taking  the  witness  stand,  make 
out  a  case  based  entirely  on  false,  though  not 
perjured,  testimony." 

In  an  action  by  the  wife  against  her  hus- 
band's parents  for  the  alienation  of  his 
affections,  the  plaintiff's  testimony  as  to 
the  acts  of  her  husband  and  aister-in-law 
without  connecting  the  defendants  with  those 
acts  is  inadmissible.  Daywitt  v.  Daywitt 
(Ind.)  114  N.  E.  694.  And  to  the  same  effect 
see  Leucht  v.  Leucht,  129  Ky.  700,  112  S.  W. 
845,  130  Am.  St.  Rep.  486;  Townshend  v. 
Townshend,  84  Vt.  316,  79  Atl.  388.  Evidence 
of  occurrences  before  the  marriage  is  in- 
admissible in  such  an  action.  Hostetter  v. 
Green,  150  Ky.  651,  160  8.  W.  662. 

In  Roland  v.  Stanley,  88  Ark.  562,  115  S. 
W.  163,  129  Am.  St.  Rep.  114,  it  was  held 
that  where  the  parents  are  defendants  to  an 
action  for  alienation  of  affections,  statements 
made  by  the  plaintiff's  spouse  after  she  aban- 
doned him  and  returned  to  her  parents'  house 
are  generally  admissible,  as  such  evidence  is 
regarded  as  explanatory  *of  the  causes  for  her 
residence  with  them.  Such  declarations  are 
admitted  as  an  exception  to  the  general  rule 
ivhich  excludes  them  as  hearsay.  It  waa,  how- 
ever, said  that  such  statements  are  properly 
excluded. 

In  Willey  v.  Howell,  168  Ky.  466,  182  S.  W. 
619,  an  action  brought  by  the  husband  against 
his  father-in-law  for  alienating  his  wite^s  af- 
fections, it  was  held  to  be  proper  for  the  de- 
fendant to  submit  to  the  jury  evidence  of 
what  his  daughter  had  told  him  about  her 
husband'ft  treatment  of  her  in  order  to  de- 
termine whether  the  father  acted  wrongfully 
and  maliciously  or  in  good  faith,  as  a  parent 
has  a  right  to  do;  and  this,  notwithstanding 
a  statute  prohibiting  a  husband  or  wife  from 
testifying  as  to  any  communications  between 
them  during  marriage  even  after  the  re- 
lationship is  terminated. 

Measure  of  Damages, 

Conjugal  affection  and  the  society  of  a  hus- 
band are  valuable  property,  and  in  a  suit  by 
the  wife  for  the  alienation  of  her  husband's 
affections  by  a  parent  or  guardian  the  meas- 
ure of  damages  is  the  value  of  the  husband 
of  whom  she  has  been  deprived.  Daywitt  v. 
Daywitt  (Ind.)   114  N.  E.  694. 

It  is  not  improper  to  award  punitory  dam- 
ages to  ^e  injured  spouse  in  such  an  action. 
White  V.  White,  140  Wia  638,  122  N.  E.  1051, 
183  Am.  St.  Rep;  1100.    Where  the  plaintiff's 


father-in-law  called  at  the  house  of  the  form- 
er with  two  men  under  the  guise  of  constable 
to  take  away  the  plaintiff's  wife,  it  was  held 
that  this  conduct  called  for  the  Infliction  of 
more  than  nominal  damages.  Metcalf  v. 
Roberts,  23  Ont.  130. 

In  Gross  v.  Gross,  70  W.  Va.  317,  73  S.  E. 
961,  39  L.R.A.(X.S.)  261,  in  discussing 
a  verdict  of  $12,500  in  an  action  by  a 
wife  against  her  father-in-law,  the  court  said: 
"A  verdict  in  such  circumstance  is  well  nigh 
conclusive.  A  verdict  on  evidence,  not  violat- 
ing law,  approved  by  a  judge,  is  virtually 
above  the  touch  of  an  appellate  tribunal.  On 
this  principle,  spoken  by  so  many  precedents, 
this  court  acts  in  the  present  case.  The  jury 
found  the  action  of  the  father  malicious  and 
without  good  motive.  W^e  are  asked  also  to 
set  aside  the  verdict  for  excessive  damages. 
Bere  again  we  are  confronted  with  that 
verdict.  The  law  gives  a  jury  in  the  matter 
of  amount  of  damages  in  tort  cases,  where  the 
damages  are  indeterminate,  measured  by  no 
fixed  measure  or  rule,  almost  unlimited  dis- 
cretion. Unless  we  can  clearly  find  that  bias, 
prejudice,  passion  or  corruption  animated  the 
jury,  its  estimate  must  stand.  It  is  hard  to 
fix  such  an  imputation.  So,  in  favor  of  the 
plaintiff  stands  that  bulwark,  the  verdict, 
sometimes  the  bulwark  of  justice,  sometimes 
of  error  and  oppression."  And  to  the  same 
effect  see  Smith  v.  Smith,  192  Mich.  666,  159 
N.  W.  349. 

A  verdict  for  $30,000,  in  a  case  where  a 
mother  who  was  the  defendant,  testified  that 
her  property  was  not  worth  more  than  $28,- 
000,  is  so  excessive  as  to  indicate  that  the 
jury  was  controlled  by  passion  and  prejudice 
or  through  tome  influence  outside  of  the  evi- 
dence; and  for  that  reason  alone  the  court 
will  reverse  the  judgment.  Sivley  v.  Sivley, 
96  Miss.  137,  61  So.  457. 

In  Cochran  v.  Cochran,  127  App.  Div.  319, 
111  N.  Y.  S.  588,  wherein  it  appeared  that  the 
defendants  did  everything  to  alienate  their 
married  son's  affections  and  kept  him  from 
seeing  his  wife,  a  verdict  of  $7,500  was  held 
not  to  be  excessive. 

In  Deidrich  v.  Swift,  178  Mich.  593,  146  N. 
W.  170,  a  verdict  fixed  for  $3,000  was  held  not 
to  be  so  excessive  as  to  justify  the  court  in 
interfering  with  it. 

An  award  of  $4,400,  which  was  reduced  by 
$600,  was  held  not  to  be  excessive  in  Briles 
v.  Briles  (Ind.)  112  N.  E.  449,  wherein  the 
court  said:  ''Tlie  alienation  of  the  affections 
of  a  husband  or  wife  is  a  serious  matter. 
While  the  damages  awarded  are  liberal  in 
amount  the  sum  is  not  so  great  as  to  war- 
rant this  court  in  ordering  a  new  trial  on  the 
ground  of  excessive  damages.  While  the  evi- 
dence was  conflicting,  there  is  ample  evidence, 
if  believed  by  the  jury,  to  show  a  malignant 
hatred  of  appellee  by  appellants  and  a  de- 
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liberate  and  malicious  attempt  to  alienate 
the  affections  of  her  husband  and  cause  him 
to  cast  her  off  as  his  wife." 

In  Heisler  v.  Heisler  (la.)  127  N.  W.  823, 
the  court  ordered  a  remittitur  of  the  judg- 
ment in  excess  of  $2,000,  on  a  verdict  of 
$7,000,  against  both  parents,  which  the  court 
sustained  against  the  mother,  but  reversed 
as  to  the  father.  See  also  Pooley  v.  Button, 
165  la.  745,  147  N.  W.  154. 

For  a  general  discussion  of  the  excessive- 
ness  of  damages  in  an  action  for  alienation  of 
affections,  see  the  note  to  Fuller  v.  Robinson, 
Ann.  Cas.  1912A  938. 


BATCIitFFE  ET  AL. 
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Virginia  Supreme  Court  of  Appeals — June  10, 

1916. 


117  Va.  509;  85  S.  J5.  575. 


Alienation  of  Affeotions  »  Iiiabilitv  of 
Relative. 

Where  a  parent,  brother,  or  sister  acts  in 
good  faith  and  is  prompted  by  worthy  mo- 
tives in  advising  a  wife  or  husband  to  sepa- 
rate from  the  other  spouse,  even  though  such 
advice  results  in  separation  and  estrange- 
ment, the  advising  relative  is  not  liable  as 
for  alienation;  but,  if  it  be  made  to  appear 
that  such  relative  was  actuated  by  malice, 
and  wilfully  interfered  for  such  reason,  not 
for  the  welfare  of  the  related  spouse,  an 
action  will  lie  on  behalf  of  the  injured  spouse 
for  alienation. 

[See  note  at  end  of  this  case.] 
Same, 

In  an  action  for  alienation  against  the 
parents,  brothers,  and  sister  of  a  wife  who 
had  separated  from  her  husband,  the  evi- 
dence is  held  to  be  sufficient  to  sustain  a 
verdict  against  all  the  defendants  on  the 
ground  that  there  was  a  common  understand- 
ing and  design  to  procure  a  separation. 

[See  note  at  end  of  this  case.] 

Torts  —  Persons    I«ia1ile  —  Aldine    or 
Eneonrasinff. 

One  present  at  the  commission  of  a  tort 
encouraging  or  inciting  the  same  by  words, 
gestures,  looks,  or  signs,  or  by  any  means 
countenancing  or  approving  the  act,  is  in  law 
an  "aider  and  abettor,"  and  liable  as  prin- 
cipal. 

Conspiracy  ^  Evidence   of   Conspiring 
—  SnflBLcienoy. 

In  an  action  by  a  husband  against  the  rela- 
tives of  his  wife,  who  had  left  him,  for  con- 
spiring to  procure  a  separation,  plaintiff  need 


not  prove  that  the  defendants  came  together 
and  actually  agreed  in  terms  to  bring  about 
the  separation  and  to  pursue  the  end  by  com- 
mon means;  it  being  sufficient  if  it  was  shown 
that  the  defendants  pursued  the  same  object 
by  their  acts  with  a  view  to  its  attainment. 

Instructions  —  Refusal   of  Reauest  ^ 
Matter  Adequately  Covered. 

In  an  action  for  conspiracy  to  alienate  the 
affections  of  a  wife,  where  the  instructions  as 
a  whole  emphasized  and  reiterated  the  legal 
presumptions  in  favor  of  defendants,  the  bur- 
den of  proof  on  the  plaintiff,  and  the  clear- 
ness of  the  evidence  necessary  to  sustain  such 
burden,  the  refusal  of  the  court  to  instruct 
that  the  jury  must  be  guided  by  reasonable 
inferences  only,  not  by  mere  conjecture,  in 
reaching  a  verdict,  is  not  erroneous. 

Alienation  of  AiTeotions  —  Sufficiency 
of  Evidence. 

In  an  action  by  a  husband  against  the 
relatives  of  his  wife  for  a  conspiracy  to  alien- 
ate her  affections,  the  questions  whether  the 
defendants  or  any  of  them  gave  advice  to  ^e 
wife  to  induce  a  separation,  indulged  in  so- 
licitation, used  any  compulsion,  or  made  any 
threats  to  that  end,  or  entertained  any  mal- 
ice toward  the  plaintiff,  are  held  to  be  for  the 
jury  under   the  evidence. 

Instructions  —  Request  Based  on  Par- 
tial Statement  of  Evidence. 

A  requested  instruction  directing  a  verdict 
for  defendant  if  the  jury  should  find  certliin 
facts,  but  based  on  an  incomplete  and  partial 
statement  of  the  evidence,  is  properly  refused. 

Conspiracy  —  Oist  of  Civil  Action. 

In  a  husband's  action  against  the  relatives 
of  his  wife  for  conspiring  to  alienate  her  af- 
fections, a  recovery  may  be  had  against  two 
or  more  of  the  defendants  if  the  charge  of 
conspiracy  is  sustained,  and  against  any  one 
or  more  for  individual  responsibility  if  no 
conspiracy  is  proved,  since  the  damage  to  the 
plaintiff,  and  not  the  conspiracy,  is  the  gist 
of  the  right  of  action. 

[See  Ann.  Gas.  1914G  763.] 

Parties  —  Misjoinder  —  EiPeot. 

Under  Code  1904,  §  3258a,  providing  thai 
whenever  a  misjoinder  of  parties  shall  appear 
in  any  action,  the  court  may  order  the  action 
and  suit  to  abate  as  to  any  party  improperly 
joined,  and  to  proceed  against  the  others, 
where  there  was  a  misjoinder  of  parties  de- 
fendant in  a  husband's  action  against  his 
wife's  parents,  brothers,  and  sister  for  con- 
spiracy to  alienate,  a  reversal  cannot  be  had 
because  of  the  refusal  of  a  requested  charge 
that  unless  the  plaintiff  proved  a  conspiracy 
by  all  of  the  defendants  there  could  be  no 
recovery;  since  no  real  difficulties  from  mis- 
joinder of  the  defendants  could  arise  in  view 
of  the  statute. 

[See  14  Ann.  Cas.  1144.] 

Conspiracy  —  Failure  of  Proof  — ^  Re- 
covery against  Individuals. 

Under  Code  1904,  §  3384,  providing  that, 
if  at  the  trial  of  any  action  there  is  a  vari- 
ance between  proof  and  pleadings,  the  court, 
if  substantial  justice  will  be  promoted,  and 
the  opposite  party  will  not  be  prejudiced, 
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may  allow  amendment  of  the  pleadings  to 
conform  with  proof,  in  a  hushand's  action 
against  the  relatives  of  his  wife  for  aliena- 
tion of  her  affections,  a  charge  that,  tinlcss 
the  plaintiff  prove  conspiracy  by  all  the  de- 
fendants, there  could  be  no  recovery,  is  prop- 
erly refused;  since  any  variance  between  the 
parties  alleged  to  be  liable  and  those  shown 
by  proof  to  be  so  can  be  cured  by  amendment 
under  the  statute. 

InstmotioiiS  —  Duty  to  Instract  »  Ef- 
fect of  EiToneoiis  Reanest. 

The  court  may  refuse  an  incorrect  request- 
ed instruction,  and  is  not  bound  to  modify  it 
or  give  any  other  instruction  in  its  place. 

£rror  to  Law  and  Equity  Court  of  City  of 
(Richmond. 

Action  by  Thomas  Grant  Walker,  plaintiff, 
against  H.  L.  Ratcliffe  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  bring 
error.  The  facts  are  stated  in  the  opinion. 
Affibmeo. 

Meredith  do  Cocke  and  J.  MoD,  Wellford  for 
plaintiffs  in  error. 

L.  0.  Wendenberg  and  T.  Gray  Haddon  for 
defendant  in  error. 

[670]  Kelly,  J.— -This  is  an  action  of  tres- 
pass on  the  case  brought  by  Thomas  Grant 
Walker  against  H.  U  Ratcliffe  and  Alice,  his 
[671]  wife,  and  their  children,  Frank,  John 
and  Alice  Ratcliffe.  The  declaration  charges 
the  formation  and  execution  of  a  conspiracy 
to  alienate  from  the  plaintiff  the  affections  of 
hifi  wife,  who  was  a  daughter  of  H.  L.  and 
Alice  Ratcliffe,  and  a  sister  of  the  other  de- 
fendants. To  a  judgment  for  the  plaintiff  in 
the  sum  of  $5,000  this  writ  of  error  was 
awarded. 

The  evidence  is  voluminous  and  on  some 
points  conflicting,  but  viewing  it  as  on  a  de- 
murrer, the  following  facts  appear:  The 
plaintiff  at  the  time  of  his  marriage  was 
thirty-two  years  old  and  resided  in  Richmond. 
His  wife  was  twenty-two,  lived  with  her 
parents  near  Richmond  (paying  for  her 
board),  and  was  employed  in  the  city  as  a 
stenc^rapher.  They  had  known  each  other 
for  several  years  and  had  been  engaged  for 
about  eight  months.  The  plaintiff  had  for  a 
long  time  been  a  frequent  and  apparently 
welcome  visitor  at  her  home,  going  there 
several  times  each  week  and  nearly  always 
taking  supper  there  on  Sunday  night.  He 
had  accumulated  a  small  estate  and  was  a 
man  of  good  character.  The  defendants  dis- 
claim all  knowledge  of  the  engagement  but 
do  not  suggest  any  valid  objection,  and  say 
that  their  only  gricTance  was  that  they  were 
not  informed  of  the  contemplated  marriage. 
The  ceremony  took  place  on  the  morning  of 
April  25,  1913,  at  the  home  of  the  officiating 


minister  in  Richmond,  in  the  presence  of  the 
minister's  wife  and  of  a  sister  and  brother-in- 
law  of  the  plaintiff.  The  bride  and  groom  both 
seemed  to  believe  that  the  wedding  would  be 
opposed  if  their  plans  were  known  at  her 
home,  but  the  record  discloses  no  just  ground 
upon  which  to  charge  him  with  having  per- 
suaded her  against  her  will  into  a  clandestine 
marriage.  Every  detail,  in  so  far  as  not  sug- 
gested by  her,  was  arranged  with  her  free 
and  full  approval.  The  plaintiff's  sister  ad- 
vised her  to  tell  her  mother,  but  she  thought 
it  best  not  to  do  so.  As  soon  as  the  ceremony 
was  over  she  telephoned  [572]  the  news  to  her 
mother,  and  the  latter  was  greatly  affected 
and  at  once  became  hysterical.  The  bride's 
father  then  came  to  the  telephone  and  told 
her  that  she  had  about  killed  her  mother  and 
ordered  her  never  to  put  her  foot  in  the  home 
again.  Both  the  father  and  the  mother  were 
very  angry  and  shortly  afterwards  used  some 
very  violent  and  threatening  language  with 
reference  to  the  plaintiff,  which  need  not  in 
terms  be  repeated  here. 

After  spending  some  hours  in  the  city  and 
having  lunch  at  the  Richmond  Hotel  with 
some  of  his  relatives,  the  plaintiff  and  his 
wife  started  on  the  wedding  trip  which  they 
had  previously  planned,  taking  an  afternoon 
train  for  Washington.  While  on  that  train 
they  received  a  telegram,  addressed  to  Mrs. 
T.  G.  Walker  and  sent  by  John  Ratcliffe,  in 
these  words:  ''Your  mother  is  dying.  I 
would  advise  you  to  return  to  my  house." 
This  telegram  was  sent  at  the  suggestion  of 
the  sister,  Alice  Ratcliffe,  made  to  John  Rat- 
cliffe over  the  telephone  some  hours  after  he 
had  seen  his  mother  and  had  left  her  to  return 
to  his  business.  About  an  hour  later,  Frank 
Ratcliffe,  who  had  just  returned  from  a  long 
trip,  tried  to  reach  Mrs.  Walker  with  a  tele- 
gram, which  wa«  never  delivered  but  which 
read  as  follows:  "Come  home  to-night,  if 
possible.  Mamma,  I  think,  is  dying.  Every- 
thing will  be  all  right."  At  the  time  he  sent 
this  telegram  his  mother  was  sitting  in  a 
rocking  chair  on  the  porch.  He  says,  "She 
looked  very  peculiar,  slightly  hysterical,  and 
I  might  say  she  was  deranged,  from  her  ap* 
pearance."  He  sent  the  telegram  after  his 
sister  Alice  had  suggested  that  he  ''try  to  get 
Bettie,"  meaning  plaintiff's  wife. 

Under  the  influence  of  the  telegram  from 
John  Ratcliffe,  the  plaintiff  and  his  wife  left 
the  train  at  a  station  called  Doswell,  and  ob- 
tained by  telephone  some  information  from 
an  aunt  and  from  another  brother  of  the 
plaintiff's  wife,  which  indicated  that  the  tele- 
gram was  a  fabrication,  but  [673]  they  de- 
cided, largely  upon  his  judgment  and  recom- 
mendation, that  it  would  be  best  to  return 
and  investigate  the  situation.  Upon  their  ar- 
rival in  Richmond  they  went  to  his  family 
home.     While  at  supper  there  Mrs.  Wallm 
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was  called  to  the  telephone  to  talk  to  her 
brother,.  Frank  RatcIifTe,  and  their  conver- 
sation resulted  in  an  arrangement  by  which 
he  was  to  meet  her  at  Seventh  and  Broad 
streets,  in  Richmond,  and  take  her  to  her 
father's  home  that  night.  He  would  not 
agree  for  her  husband,  the  plaintiiT,  to  bring 
or  even  accompany  her,  claiming  that  "his 
presence  or  the  very  mention  of  his  name 
would  mean  instant  death"  to  her  mother. 
Mrs.  Walker  wanted  her  husband  to  accom- 
pany her,  and  she  waived  and  smiled  at  him 
as  she  left  with  her  brother  and  took  the 
street  car  for  her  home,  promising  to  call 
him  up  the  next  morning.  It  is  significant, 
and  is  pertinent  in  this  connection,  that  up 
to  this  moment  of  separation  there  had  been 
no  indication  that  she  regretted  her  marriage 
or  had  any  thought  of  giving  up  her  husband. 
She  was  distressed  about  the  attitude  of  her 
parents,  but  after  she  knew  of  that,  she  will- 
ingly started  on  the  wedding  trip  and  would 
have  continued  the  journey  after  the  telegram 
was  received  if  her  husband  had  insisted  upon 
that  course.  In  fact,  the  more  probable  con- 
clusion from  the  evidence  is  that  but  for  his 
positive  advice  to  the  contrary,  they  would 
have  gone  on  to  Washington.  On  the  train 
that  afternoon  and  also  after  she  had  returned 
to  Richmond  that  evening,  she  was  making  a 
list  of  the  names  of  friends  for  whom  she 
intended  announcements  of  her  marriage.  It 
is  beyond  question  that  the  courtship  of  this 
couple  had  been  a  long  and  happy  one,  and 
that  they  had  been  devoted  to  each  other. 
Another  fact  worthy  of  consideration  in  con- 
nection with  the  circimistances  surrounding 
this  parting  between  them  at  Seventh  and 
Broad  streets  is  that  John  RatclilTe  was  pres- 
ent on  that  occasion  and  claimed,  in  the 
presence  of  plaintiiT  and  his  friends,  and  in 
[574]  rather  conspicuous  manner,  that  he 
was  going  to  his  own  home  in  the  city  for  the 
night,  but  instead  went  almost  immediately 
to  the  home  of  his  father  in  the  country,  ar- 
riving there  about  thirty  minutes  after  Frank 
Ratcliffe  and  Mrs.  Walker  arrived. 

Mrs.  Walker  found  her  mother  in  bed  and, 
aa  she  thought,  ^n  a  sort  of  stupor.  The 
record  shows  conclusively  that  her  condition 
was  not,  in  fact,  and  had  not  been  at  any 
time,  alarming.  It  may  have  been  made  to 
appear  otherwise  to  Mrs.  Walker.  There  had  * 
been  no  reasonable  ground  at  any  time  that 
day  for  saying  that  she  was  dying,  and  after 
Mrs.  Walker  arrived  she,  and  not  her  mother, 
was  the  oenter  of  interest  and  attention  on 
the  part  of  the  family.  Her  brother  Frank 
told  her,  in  substance,  that  night  in  the  pres- 
ence of  her  brother  John,  that  she  could 
see  for  herself  what  her  mother's  condition 
was;  that  she  had  caused  it;  that  he  would 
take  her  back  that  night  or  the  next  day,  if 
abe  wanted  to  return  to  W^alker^  but  Ukat 


there  was  no  middle  ground  and  she  m/u^t 
choose  heiu^een  Walker  and  her  family.     Be- 
fore this  interview  was  concluded  her  father 
came  in  the  room  and  told  her  that  if  Walker 
came  there  that  night  he  would  shoot  him. 
Her   mother  had   stated   during  the  day   if 
Walker  came  on  the  place  she  would  "cut  his 
heart  and  liver  out,"  and  had  used  other  ex- 
pressions indicating  a  high  degree  of  temper 
and  ill-will  towards  the  plaintiff.    Her  father 
and  her  brothers  Frank  and  John  had  told 
Dr.  Redd  during  the  day  that  they  were  going 
to  try  to  keep  the  plaintiff  and  his  wife  apart, 
or  words  to  that  c^ect.    Mrs.  Walker  decided 
that  night  to  give  up   her  husband,  taking 
from  her  linger  her  engagement  ring  and  wed- 
ding ring  and  turning  them  over  to  one  of  her 
brothers.     It   was   agreed   that   her   brother 
Frank  should  take  her  out  of  the  State  to 
some  place  which  was  not  fixed   upon  that 
night.    Later  on  in  the  night,  in  compliance 
with  a  suggestion  which  they  say  came  from 
Mrs    [575 j  Walker,  John  and  Frank  went  to 
the  home  of  an  attorney,  who  had  been  there- 
tofore acting  as  counsel  for  John  Ratcliffe, 
and  arranged  with  him  to  come  to  the  Rat- 
cliffe house  the  next  day  for  a  conference. 
This  was  the  Friday  night  of  the  wedding 
day.     The  next  day  the  plaintiff,   who  had 
requested  to  see  his  wife,  was  permitted  to 
see  her  at  John  Ratcliffe's  home,  but  was  not 
allowed  a  private  interview;  both  John  and 
Frank  Ratcliffe  were  there  at  the  time,  and 
while  the  plaintiff  was  left  for  a  few  moments 
with  his  wile  in  the  parlor,  one  or  the  other 
of  the  brothers  was  in  a  position  to  hear 
everything  that  was  said  all  the  time.    John 
had  in  his  possession,  and  delivered  to  her 
there,  her  engagement  ring  and  wedding  ring, 
and  she  in  turn  delivered  them  to  her  husband 
and  told  him  that  she  had  made  a  mistake  in 
marrying  him^  and  wanted  to   be  released. 
After  Walker  had  left  the  house,  John  Rat- 
cliffe commended  Mrs.  Walker's  decision  to 
go  to  Pittsburgh,  advising  her  to  go  on  there 
and  "forget  everything  except  that  she  had 
two  friends"    (meaning  himself  and  Frank) 
who  would  supply  her  needs,  adding,  however, 
that  if  she   should  decide  to  come  back  to 
W^alker  he  had  nothing  to  do  with  that.    On 
the  next  day,  which  was  Sunday,  Frank  took 
her  to  Pittsburg,  where  she  lived  under  her 
maiden  name  in  the  fami^  of  an  intimate 
friend  of  his  until  this  suit  was  brought. 

After  she  went  to  Pittsburg  the  plaintiff, 
having  secured  her  address,  wrote  her  several 
times  and  visited  her  once,  earnestly  appeal- 
ing to  her  to  come  back  to  him,  but  without 
avail.  The  Ratcliffe  family  kept  in  close 
touch  with  her,  and  her.  mother  and  brother 
Frank  visited  her  shortly  after  the  plaintiff 
had  been  to  Pittsburg  to  see  her.  Finally, 
the  plaintiff,  giving  up  all  hope  of  reconcilia- 
tion, instituted  thi«  suit. 
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The  fundamental  question  here  presented, 
«fi  to  the  liability  of  the  immediate  family  of 
the  consort  in  a  suit  for  [576]  alienation,  as 
difltinguiBhed  from  the  Habilitj  of  a  stranger, 
is  new  hi  Virginia,  but  has  frequently  aristn 
in  other  jurisdictions.  The  general  rule,  con- 
sonant with  reason  and  sustained  by  au- 
thority, is  that  parents  may  advise  their 
children  about  their  domestic  affairs  without 
incurring  liability,  if  the  advice  be  given  in 
good  faith  and  prompted  by  worthy  motives, 
even  though  such  advice  results  in  a  separa- 
tion and  estrangement  of  husband  and  wife. 
Bad*  and  improper  motives  will  not  be  pre- 
sumed as  against  parents,  but  must  be  clear- 
ly proved.  The  burden  in  such  cases  is  upon 
the  plaintiff  to  show  that  the  parent  has  been 
prompted  by  malice,  the  presumption  being 
that  what  he  has  said  and  done  has  been  due 
to  natural  affection  and  to  a  regard  for  the 
best  interests  of  the  child.  When,  however, 
it  is  made  to  appear  by  clear  and  satisfactory 
evidence,  that  the  parent  has  been  actuated 
by  malice,  and  has  wilfully  interfered  on  that 
account,  and  not  on  account  of  the  welfare  of 
his  child,  to  bring  about  a  separation,  an 
action  will  lie  against  him  for  damages.  The 
law  on  this  subject  is  so  satisfactorily  dis- 
cussed and  so  many  pertinent  authorities  are 
cited  in  the  case  of  Multer  v.  Knibbs,  19S 
■Masa  656,  79  N.  E.  762,  0  L.R.A.(N.S.)  322- 
325,  9  Ann.  Cas.  958,  that  we  deem  it  proper 
to  quote»somewhat  at  length  from  the  opinion 
in  that  case: 

'^here  is  a  material  difference  between  the 
acts  of  a  parent  and  those  of  a  mere  inter- 
meddler  Even  in  the  latter  case,  a  defend- 
ant may  disprove  any  intent  on  his  part,  in 
advising  the  wife,  to  cause  a  separation;  and 
may  show  that  his  advice  was  honestly  given. 
Tasker  v.  Stanley.  153  Mass.  148,  26  N.  E. 
417,  10  L.R.A.  468.  But  the  rights  and  the 
corresponding  duties  of  a  parent  are  much 
greater  than  those  of  a  stranger;  and  much 
stronger  evidence  is  required  to  maintain  an 
action  against  him.  It  is  proper  for  him  to 
give  to  his  daughter  such  advice  and  to  bring 
such  motives  of  persuasion  or  iikducement  to 
bear  [577]  upon  her  as  he  fairly  and  honestly 
considers  to  be  called  for  by  her  best  inter- 
ests; and  he  is  not  liable  to  her  husband  in 
damages  for  her  desertion  resulting  there- 
from, unless  he  has  been  actuated  by  malice 
or  ill-will  towards  the  plaintiff,  and  not  by  a 
proper  parental  regard  for  the  welfare  and 
liappiness  of  his  diild.  In  such  an  action, 
the  material  question  is  the  intent  with  which 
the  parent  acted,  rather  than  the  wisdom,  or 
even  the  justice,  of  the  course  which  he  took. 
These  questions  have  arisen  in  other  juris- 
dictions; and,  so  far  as  we  have  been  able  to 
discover,  they  always  have  been  answered  in 
the  same  way.  The  leading  case  is  Hutche- 
son  V.  Peck,  5  Johns.  (N.  Y.)  190;  and  the 
doctrine  there  laid  down  has  commanded  as- 
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«ent.  Oakman  v.  Belden,  94  Me.  880,  80  Am. 
St.  Rep;  896,  47  Atl.  558;  Smith  v.  Lyke,  IS 
Hun  (N.  Y.)  204;  Holtz  v.  Dick,  42  Ohio  St. 
28,  51  Am.  Bep.  791;  Westlake  v.  Westlake, 
34  Ohio  St.  021,  82  Am.  Rep.  897;  Rice  v. 
Rice,  104  Mich.  371,  62  N.  W.  833;  White  v. 
Ross,  47  Mich.  172,  10  N.  W.  188;  Tucker  v. 
Tucker,  74  Miss.  93,  32  L.R.A.  623,  19  So. 
965;  Payne  v.  Williams,  4  Baxt.  (Tenn.)  683; 
€Hass  V.  Bennett,  89  Tenn.  478,  14  S.  W.  1085; 
Brown  v.  Brown,  124  N.  C.  19,  70  Am.  St.  Rep. 
574,  82  S.  B.  320;  Huling  v.  HiiHng,  32  111. 
App.  519;  Reed  v.  Reed,  6  Ind.  App.  317,  51 
Am.  St.  Rep.  810,  38  K.  E.  638.  .  .  .  And 
the  burden  is  upon  the  plaintiff  to  show  that 
the  defendant  had  been  prompted  by  malice 
in  what  he  has  said  and  done,  and  to  overcome 
the  presumption  that  he  acted  under  the  in- 
fluence of  natural  affection  and  for  what  he 
believed  to  be  the  real  good  of  his  child. 
Bennett  ▼.  Smith,  21  Barb  (N.  Y.)  439; 
Pollock  V.  Pollock,  9  Misc.  82,  29  N.  Y.  g.  37 : 
White  V.  Ross,  Westlake  v.  Westlake  and 
Brown  v.  Brown,  supra;  Young  ▼.  Young,  8 
Wash.  81,  35  Pac.  592;  Reed  v.  Reed,  supra. 
But  if  there  is  evidence  upon  which  the  jury 
would  have  a  right  to  find  tiiat  the  defend- 
ant has  actively  interfered  to  cause  his  daugh- 
ter to  [678]  abandon  her  husband,  and  has 
deprived  him  of  her  affections  and  of  the 
comfort  and  solkce  of  her  society,  and  has 
done  this  ftx>m  malice  to  the  plaintiff,  and 
not  for  the  purpose  of  affording  proper  protec- 
tion to  his  child  and  furthering  her  true  wel- 
fare, then  the  case  must  be  left  to  the  jury, 
with  the  instruction  that,  if  these  facts  are 
proved,  the  action  may  be  maintained.  Holts 
V.  Dick,  supra;  Price  v.  Prfce,  91  la.  608,  29 
i:«.R.A.  150,  51  Am.  St.  Rep.  860,  60  N.  W. 
202;  Tucker  v.  Tucker  and  Bennett  v.  Smith, 
supra;  Williams  v.  Williams,  20  Colo.  51,  87 
Pac.  614 ;  Railsback  v.  Raihback,  12  Tnd.  App. 
659,  40  N.  E.  276,  1119.  This  was  recognized 
by  all  the  judges  in  Hutcheson  v.  Peck,  6 
Johns.  (N.  Y.)  196.  The  question  accordingly 
is  whether  there  was  such  evidence  in  this 
case.** 

The  principles  above  announced  have  usual- 
ly found  expression  in  actions  against  the 
father,  but  they  seem  to  apply  as  well  to 
mother,  brothers  and  sisters.  Powell  v.  Ben- 
thall,  136  N.  C.  145,  48  S.  E.  698;  Miller  v. 
Miller,  164  la.  344,  134  N.  W.  1068;  note  to 
Ccromini  v.  Brunelle  [214  Mass.  492,  102  N. 
E.  67],  46L.R.A.(N.S.)  465;  Glass  v.  Bennett, 
supra. 

There  is  no  essential  difference  between 
counsel  for  plaintiff  and  defendants  upon  the 
substantive  law  of  this  case;  their  differences 
being  found  in  the  application  of  the  law  to 
the  evidence,  and  in  certain  collateral  ques- 
tions arising  in  the  course  of  the  trial. 

The  first  ground  upon  which  we  are  asked 
to  reverse  tlie  judgment  is  that  the  evidence 
was  not  sufficient  to  warrant  a  verdict  against 
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any  ol  the  defendants;  imd,  this  ground  is 
especially  urged  as  to  H.  L.  Ratcliffe  and  wife 
and  their  daughter  Alice. 

We  do  not  think  this  contention  can  he  sus- 
tained. The  evidence  is  so  voluminous  as  to 
preclude  the  possibility  of  bringing  any  de- 
tailed discussion  or  recital  of  it  here  within 
reasonable  limits.  We  have  considered  it 
carefully  and  are  of  opinion  that  the  direct 
testimony,  together  with  [579]  the  fair  in- 
ference from  the  circumstances  and  from 
the  conduct  of  the  parties,  warranted  the  jury 
in  finding  a  verdict  against  all  of  the  defend- 
ants. It  is  strongly  urged  on  behalf  of  H.  L. 
Ratcliffe  and  wife  that  their  threats  against 
the  plaintiff  and  their  manifest  ill-temper 
towards  him  should  not  be  considered  as  evi- 
dence against  them,  because  under  the  law 
their  anger  should  be  attributed  not  to  malice 
but  to  their  affection  for  their  daughter,  and 
to  a  concern  for  her  best  interests.  The  mere 
fact  that  these  defendants  manifested  ill- will 
towards  the  plaintiff  would  not  be  sufficient 
to  overcome  the  legal  presumption  in  their 
favor,  but  we  think  the  record  disclosed  suf- 
ficient facts  and  circumstances  to  justify  the 
court  in  submitting  the  question  to  the  jury, 
and  to  justify  the  jury  in  finding  against  the 
defendants.  They  themselves  say  that  if  their 
consent  had  been  sought  they  would  have 
acquiesced  and  would  have  wicJied  the  young 
couple  well,  and  they  were  unable  to  suggest 
a  single  satisfactory  reason  why  the  marriage 
should  not  have  occurred. 

Mora,  activity  in  bringing  about  the  separa- 
tion was  displayed  by  some  than  by  others  of 
the  defendants.  All  five  of  them,  however, 
were  in  the  home  together  when  the  separa- 
tion was  agreed  upon.  The  evidence  in  its 
entirety,  if  it  does  not  impel  the  conviction, 
is  sufiioient  to  sustain  the  jury^s  conclusion 
that  there  was  a  com^ion  understanding  and 
a  common  design.  Any  person  present  at  the 
doing  of  a  wrong,  "encouraging  or  inciting  the 
same  by  words,  gestures,  looks  or  signs,  or 
who  by  any  means  countenances  or  approves 
the  same  is  in  law  deemed  to  be  an  aider  and 
abetter,  and  liable  as  principal."  Daingerfield 
V,  Thompson,  33  Grat.  (Va.)  136>  151,  36  Am. 
Hep.  783. 

In  eoncluding  this  branch  of  the  case  we 
quote  with  approval  the  following  language 
from  the  opinion  of  the  judge  who  presided  at 
the  trial: 

[580]  ''The  two  main  questions  of  fact 
to  be  cited  by  the  jury  in  this  case  were 
whether  a  conspiracy  .  existed  among  the 
defendants,  and  whether  they  maliciously 
sought  to  deprive  the  plaintiff  of  the  society 
of  his  wife.  Such  issues  are  especially  for 
the  determination  of  a  jury,  as  their  decision 
so  largely  turns  upon  inferences  from  the 
evidence  as  to  motives  and  intent,  which  are 
as  a  rule  not  capable  of  direct  proof.    The  evi- 


dence in  cases  involving  conspiracy,  malice 
and  fraud  is  apt  to  be  circumstantial  only. 
As  said  by  Mr.  Greenleaf  (Evidence,  vol.  3, 
sec.  03) :  'The  evidence  in  proof  of  a  con- 
spiracy will  generally,  from  the  nature  of  the 
case,  be  circumstantial.  Though  the  com- 
mon design  is  the  essence  of  the  charge,  it  is 
not  necessary  to  prove  that  the  defendants 
came  together  and  actually  agreed  in  terms 
to  have  that  design,  and  to  pursue  it  by  com- 
mon means.  If  it  be  proved  that  the  defend- 
ants pursued  by  their  acts  the  same  object, 
often  by  the  same  means^  one  performing  one 
part  and  another  another  part  of  the  same 
so  as  to  complete  it,  with  a  view  to  the  at- 
tainment of  that  same  object,  the  jury  wiU 
be  justified  in  the  conclusion  that  they  were 
engaged  in  a  conspiracy  to  effect  that  object.' 

"Upon  a  careful  consideration  of  all  the 
evidence  in  the  case,  viewed  in  the  light  of 
these  established  principles  of  law,  I  am  un- 
able to  hold  that  tlie  verdict  of  the  jury  was 
so  plainly  against  the  evidence,  or  so  palpably 
without  evidence  that  it  is  the  duty  of  the 
court  to  set  it  aside.  The  case  involved  the 
scanning  of  various  phases  of  human  conduct 
under  the  circiunstances  in  which  the  parties 
were  placed,  with  inferences  to  be  drawn  as 
to  the  intent  and  motives  by  which  they  were 
actuated.  Conclusions  upon  such  matters  are 
peculiarly  for  the  judgment  of  a  jury,  and 
while  the  direct  testimony  is  not  very  con- 
vincing, and  not  equally  strong  against  all 
of  the  defendants,  yet  the  voluminous  evi- 
dence discloses  sufficient  facts,  in  a  case 
[581]  of  this  character,  to  render  the  con- 
clusion of  the  jury  final,  so  that  the  court  is 
without  power  to  disturb  it." 

We  pass  now  to  a  consideration  of  the  al- 
leged errors  in  the  instructions'  to  the  jury. 

Complaint  is  made  that  the  court  refused 
to  amend  one  of  its  instructions  so  as  to  tell 
the  jury  that  they  must  be  guided  by  reason- 
able and  natural  inferences  only  and  not  by 
mere  conjecture  and  suspicion*  The  instruc- 
tions, taken  as  a  whole,  emphasize  and  re- 
iterate the  legal  presumptions  in  favor  of  the 
defendants,  the  burden  of  proof  on  the  plain- 
tiff and  the  character  and  clearness  of  the 
evidence  necessary  to  sustain  that  burden,  and 
we  are  satisfied  that  the  defendants  could  not 
have  been  prejudiced  by  the  refusal  of  the 
court  to  make  the  amendment  in  question. 

The  defendants  asked  the  court,  in  what 
they  designate  as  prayer  No.  3^,  to  tell  the 
jury  "that  there  was  no  proof  (1)  that  the 
defendants,  or  any  of  them,  gave  any  advice 
to  the  wife  to  induce  a  separation,  (2)  in- 
dulged in  any  solicitation  or  used  any  com- 
pulsion to  that  end,  (3)  made  any  threats  to 
that  end,  (4)  entertained  any  malice  towards 
the  plaintiff.  Under  our  view  of  the  law  and 
the  evidence,  this  prayer  was  properly  denied. 
The    instruction   requested   would   have    im- 
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properly  withdrawn  from  the  jury  a  state  of 
facta  and  circumstances  peculiarly  within  its 
province. 

Defendants*  prayer  No.  13  was  also  proper- 
ly refused.  The  instruction  requested  was  as 
follows:  "The  jury  are  instructed  that  if 
they  believe  from  the  evidence  that  there  was 
not  exercised  by  any  one  or  more  of  the  de- 
fendants either  compulsion  or  solicitation  to 
cause  or  persuade  plaintiff's  wife  to  separate 
and  remain  away  from  him  and  that  all  that 
was  said  by  any  one  of  the  defendants  as  to 
such  separation  was  the  statement  of  Frank 
Ratcliflfe  that  she  saw  the  condition  in  which 
her  mother  was,  that  if  she  desired  it  he 
would  take  her  to  her  husband  that  night  or 
[582]  the  next  day  as  she  might  prefer,  but 
that  there  could  be  no  middle  course  and  ahe 
must  understand  that  she  must  choose  be- 
tween her  own  family  and  her  husband  and 
that  she  thereupon  asked  the  said  BatclifTe 
whether,  if  she  should  decide  to  stay  with  her 
family,  he  would  protect  her,  to  which  he  re- 
plied that  he  would  give  her  all  the  pro- 
tection in  his  power  and  that  thereupon  she 
asked  him  if  he  would  take  her  away,  to 
which  he  replied  that  he  would  if  she  desired 
to  go,  then  the  jury  must  find  for  the  defend- 
ant." 

This  instruction  singled  out  one  statement 
of  the  defendant,  Frank  Katcliffe,  in  a  context 
which  might  have  led  the  jury  to  infer  that 
the  court  did  not  regard  the  statement  as  of 
serious  import,  and  tended  to  withdraw  that 
statement  from  consideration  by  the  jury  in 
the  light  of  th«  temper  and  attitude  which  all 
of  the  defendants  had  assumed  towards  the 
plaintiff's  marriage  at  the  time  the  statement 
was  made.  It  ignored  John  Batcliffe's  en- 
couragement to  her  to  go  to  Pittsburgh,  and 
disregarded  a  number  of  other  facts  and 
circumstances  proper  for  the  jury  to  consider 
in  determining  the  purpose  and  probable  effect 
of  the  statement  recited  in  the  instruction, 
and  directed  a  verdict  for  the  defendants  upon 
a  partial  and  incomplete  view  of  the  evidence. 
Instructions  of  this  character  have  repeated- 
ly been  condemned  by  this  court.  See  Vaug- 
han  Mach.  Co.  v.  Stanton  Tanning  Co.  106  Va. 
452,  66  S.  F.  140;  Southern  R.  Co.  v.  Baptist, 
114  Va.  723,  77  S.  E.  477. 

Instruction  No.  4,  requested  by  defendants, 
was  properly  refused.  It  would  have  told 
the  jury  that  unless  the  plaintiff  proved  a 
conspiracy  by  all  of  the  defendants  there 
could  be  no  recovery.  The  argument  used 
for  this  Instruction  is  based  on  the  claim  that 
the  plaintiff  was  bound  to  prove  the  con- 
spiracy as  alleged.  If  by  this  it  is  meant  that 
in  an  action  like  this  there  must  be  a  recovery 
against  all  or  none  of  the  defendants,  the  con- 
tention is  plainly  untenable.  [583]  The  dam- 
age to  the  plaintiff,  and  not  the  conspiracy, 
was  the  gist  of  the  action,  and  the -court  in 


other  instructions  properly  told  the  jury  in 
effect  that  they  might  find  a  verdict  against 
two  or  more  of  the  defendants,  if  the  charge 
of  conspiracy  was  sustained,  and  as  to  any 
one  or  more  for  individual  responsibility  if 
no  conspiracy  was  proved.  5  R.  C.  L.  sec.  56, 
page  1106;  Porter  v.  Mack,  50  W.  Va.  581,  40 
S.  E.  459;  1  Cooley  on  Torts  (3d  ed.)  210- 
214;  4  End.  PI.  &  Pr.  738-739.  Independ- 
ently of  these  authorities,  any  real  difficulties 
that  could  arise  in  a  case  like  this  from  a 
misjoinder  of  defendants  or  a  variance  be- 
tween the  allegations  and  the  proof  are  fully 
met  by  sections  3258-a  and  3384  of  the  Code. 

In  so  far  as  the  argument  for  instruction 
No.  4  relates  to  the  proof  of  the  methods  by 
which  the  alleged  conspiracy  was  carried  out, 
conceding  it  to  have  been  right  in  this  re- 
spect, it  is  sufUcient  to  say  that  the  error 
already  pointed  out  eliminates  the  instruction 
from  further  consideration.  The  other  in- 
structions, as  given,  were  correct  and  free 
from  ambiguity,  and  there  was  no  duty  upon 
the  court  to  modify  and  give  this  one  or  to 
give  a  new  one  in  its  place.  Chesapeake,  etc. 
R.  Co.  V.  Stock,  104  Va.  97,  110,  61  S.  E.  161. 

With  respect  to  the  remaining  exceptions 
to  the  action  of  the  court  in  giving  or  refus- 
ing instructions,  we  deem  it  sufficient  to  say 
that  no  new  or  novel  questions  are  presented 
therein,  and  that  the  instructions  in  the  ag- 
gregate seem  to  us  to  have  fairly  and  fully 
submitted  the  law  of  the  case  to  the  jury. 
It  is  not  too  much  to  say  that  the  instruc- 
tions, considering  the  number  asked  for  and 
the  number  actually  given,  were  remarkably 
accurate  and  clear  as  a  whole. 

The  judgment  complained  of  is  affirmed. 

Affirmed. 


NOTE. 

Idalillity  of  Relative  Other  tham  Par- 
ent or  Chiardian  for  AUenatioa  of 
Afteotions. 

General  Rule,  1027. 

Evidence,   1029. 

Measure  of  Damages,  1029. 


General  Bule, 

The  general  rule  as  to  the  liability  of  par- 
ents for  alienating  the  affections  of  their 
married  child  from  his  or  her  husband  or 
wife  (see  the  notes  to  Trumbull  v.  Trumbull, 
8  Ann.  Cas.  812,  and  Kleist  v.  Breitung,  re- 
ported ante,  this  volume,  at  page  1014),  is 
equally  applicable  to  near  relatives  or  mem- 
bers of  the  family  other  than  the  parents.  The 
interference  by  such  relatives  with  the  hus- 
band's or  wife's  affections  will  not  render 
them   liable  to  the   injured  spouse,   if  they 
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act  in  good  faith  and  without  malicious  mo- 
tive. Briles  v.  Briles  (Ind.)  112  K.  E.  449; 
Miller  v.  Miller,  154  la.  344,  134  N.  W.  1058; 
McLain  v.  Burdette,  174  Ky.  592,  192  S.  W. 
648;  McGregor  v.  McGregor  (Ky.)  115  S.  W. 
802:  Smith  v.  Smith,  192  Mfch.  506,  159 
X.  W.  349;  Allen  v.  Forsythe,  160  Mo.  App. 
262,  142  S.  W.  820;  Knapp  v.  Knapp  (Mo.) 
183  S.  W.  576;  Trumbull  v.  Trumbull,  71  Neb. 
186,  8  Ann.  Cas.  812,  98  ^.  W.  683;  Powell 
V.  Benthall,  136  N.  C.  145,  48  S.  E.  598; 
Luick  V.  Arends,  21  N.  D.  614,  132  K.  W. 
353;  Glass  v.  Bennett,  89  Tenn.  478,  14  S.  W. 
1085;  Baird  v.  Carle,  157  Wis.  565,  147  X. 
W.  834.     And  see  the  reported  case. 

Thus  in  McLain  v.  Burdette,  174  Ky.  592, 
192  S.  W.  648,  in  an  action  by  a  husband 
against  his  wife's  sister,  it  was  said  that 
when  unfortunate  marital  conditions  arise, 
the  parties  have  the  right  to  go  to  members 
of  their  family  for  advice  and  when  the  ad- 
vice is  given  in  good  faith,  without  malice 
or  purpose  to  cause  a  separation,  it  will  not 
be  actionable,  .although  it  may  widen  the 
breach  between  the  husband  and  wife. 

In  an  action  by  a  husband  against  his  wife's 
sister  and  brother-in-law  for  alienating  the 
wife's  afTections  it  is  error  for  the  court  to 
instruct  the  jury  that  they  could  not  consider 
the  relation  of  the  defendants  to  the  plaintiff's 
wife.  Powell  v.  Benthall,  136  N.  C.  145,  48 
S.  E.  598,  wherein  it'  was  said:  "Upon  the 
question  of  good  faith  the  relationship  was 
most  material.  It  cannot  be  that  a  sister  and 
her  husband  are  to  be  treated  as  officious  in- 
termeddlers  and  wrongdoers  for  giving  food 
and  shelter  to  plaintitT^s  wife  and  permitting 
her  to  remain  in  their  home.  We  do  not  in- 
tend to  say  that  if  it  appeared  that  they 
actively  procured  the  separation,  or  counseled 
and  advised  of  its  continuance,  they  would  not 
be  liable — but  where  the  question  of  motive 
is  esBCBtial  to  be  shown,  the  relationship  is 
ikot  only  relevant  but  most  material." 

In  Luick  v.  Arends,  21  N.  D.  614,  182  N..  W. 
.353,  it  was  said:  "The  law  recognizes  the 
right  of  the  parent,  brother,  sister,  or  near 
blood  relative  so  to  act  when  prompted  by 
proper  motives,  without  malice  and  for  the 
supposed  welfare  of  the  party  counseled.  The 
reason  for  the  rule  rests  on  presumptions 
arising  from  the  relationship  itself.  The  law 
but  recognizes  the  natural  affection  of  the 
parent  for  the  child,  and  applies  the  ordinary 
presumption  of  fact  that  the  parent  so  acting 
is  free  from  bad  faith  or  unworthy  motives. 
What  is  true  of  the  parent  is  true  of  the 
child,  when  advice  is  given  by  the  child  to  the 
married  parent." 

In  Miller  v.  Miller,  154  la.  344,  134  N.  W. 
1058,  an  action  broupjht  by  the  wife 
against  her  husband^s  parents  and  sister, 
the  court  in  reversing  a  judgment  in  favor  of 
the  plaintiff  said:     "Coming  now  to  the  in- 


structions which  are  complained  of,  we  find, 
as  a  fundamental  error  therein,  the  idea  that 
defendants,  although  the  parents  and  a  sister 
of  the  plaintiff's  husband,  might  be  held 
liable  for  alienating  the  affections  of  her  hus- 
band, although  they  were  not  actuated  by 
malice  in  what  they  did.  The  rule  on  this 
subject  is  well  understood.  In  Heisler  v. 
Heisler,  151  la.  505,  we  announce  the  follow- 
ing doctrine:  *The  law  recognizes  the  right 
of  father  or  mother  to  advise  their  son  con- 
cerning his  domestic  affairs,  even  though  this 
lead  to  separation,  or  that  separation  be  ef- 
fected, without  incurring  liability  for  aliena- 
tion, if  the  advice  be  given  honestly  with  a 
view  to  the  welfare  of  both  parties.  Beisel 
V.  Gerlach,  221  Pa.  St.  232,  70  Atl.  721,  18 
L.R.A.(N.S.)  516;  Leavell  v.  Leavell,  122 
Mo.  App.  654,  99  S.  W.  460;  Tucker  v.  Tucker, 
74  Miss.  93,  19  So.  955,  32  L.R.A.  623;  Tasker 
V.  Stanley,  153  Mass.  148,  26  N.  E.  417,  10 
L.R.A.  468;  Oakman  v.  Belden,  94  Me.  280, 
47  Atl.  653,  80  Am.  St.  Rep.  396;  Barton  v. 
Barton,  119  Mo.  App.  507,  94  S.  W.  674; 
Hutcheson  v.  Peck,  6  Johns.  (N.  T.)  196. 
The  motives  of  the  parent  are, presumed  to 
have  been  good  until  the  contrary  is  made  to 
appear,  and  the  burden  of  proof  is  on  the 
complainant  to  show,  not  only  actual  aliena- 
tion of  the  affections,  and  that  this  was 
caused  by  the  interference  of  the  parents,  but 
in  so  doing  that  they  acted  intentionally  and 
maliciously.  Reed  v.  Reed,  6  Ind.  App.  317, 
33  X.  E.  638,  51  Am.  St.  Rep.  310;  Multer  v. 
Knibbs,  193  Mass.  556,  79  N.  E.  762,  9  L..R.A. 
(X.S.)  322,  9  Ann.  Cas.  958;  Leavell  v.  Lea- 
vell, supra.'  There  was  error  in  not  so  in- 
structing the  jury,  and  also  in  casting  tlie 
burden  upon  the  defendants  of  showing  that 
in  what  they  did  they  were  acting  in  good 
faith  and  for  reasonable  or  justifiable  cause." 

In  an  action  by  a  father  against  his  son  for 
alienating  the  ajffections  of  his  wife,  it  was 
held  that  in  order  to  enable  the  father  to  re- 
cover it  was  necessary  for  him  to  show  that 
the  son  by  wrongful  conduct  or  tortious  acts 
alienated  from  him  the  affections  of  his  wife, 
enticed  her  from  his  home  and  caused  her  to 
sue  him  for  a  divorce.  McGregor  v.  Mc- 
Gregor   (Ky.)    115  S.  W.  802. 

An  instruction  to  the  jury  that  the  pre- 
sumption is  that  the  defendant  acted  in  good 
faith  and  without  malicious  motive,  is  a  cor- 
rect statement  of  the  law  as  applied  to  a  near 
relative  such  as  a  brother.  Baird  v.  Carle, 
157  Wis.  505,  147  N.  W.  834. 

While  any  interference  by  a  stranger  with 
the  husband's  or  wife's  affections  is  presumed 
to  be  malicious,  it  is  different  with  parents  or 
near  relatives,  and  their  malice  must  be  af- 
firmatively shown.  Smith  v.  Smith,  192  Mich. 
566,  159  X.  W.  349. 

In  Luick  v.  Arends,  21  N.  D.  614,  132  X. 
W.  353,  an  action  brought  by  the  husband 
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against  his  wife's  brother-in-law  for  iilien- 
ating  the  wife's  affections^  it  was  held 
proper  to  allow  the  jury  to  determine  whether 
the  defendant  was  entitled  to  the  exemption 
Irom  liability  accorded  to  parents  and  near 
relatives. 

A  suit  for  alienating  her  husband's  affec- 
tions brought  by  the  wifo  against  her  hus- 
band's parents  and  brother,  may  be  sustained 
by  proof  that  one  of  the  parties  committed 
the  wrongful  aet>  the  allegation  of  conspiracy 
being  treated  as  surplusage,  and  a  recovery  be- 
ing had  against  the  party  shown  to  be  guilty, 
flarvey  v.  Harvey,  75  Neb.  557,  106  K.  W. 
660.  And  to  the  same  effect  the  court  said 
in  Allen  v.  Forsythe,  160  Mo.  App.  262,  142 
S.  W.  820:  "We  do  not  agree  with  the  view 
of  the  defendants  that  the  action  must  fail 
because  one  of  the  defendants  charged  in  the 
petition  with  being  one  of  the  joint  tort- 
feasors was  found  by  the  court  to  be  in- 
nocent of  the  charge  and  was  dismissed  from 
the  action.  Where  several  wrongdoers  are 
joined  as  defendants  charged  with  the  same 
tort,  plaintiff  may  dismiss,  at  any  stage  of 
the  proceedings,  as  to  any  one  of  them,  with- 
out affecting  the  merit  of  the  action  as  to 
the  others."    And  see  the  reported  case. 

In  an  action  for  alienation  of  affections  it 
is  sufficient  to  render  the  defendant  liable  if 
his  conduct  was  the  controlling  cause  of  the 
alienation  though  not  the  sole  cause.  Baird 
V.  Carle,  157  Wis.  565,  147  N.  W.  834. 

Evidence. 

The  burden  of  proving  malice  and  bad  faith 
is  on  the  plaintiff,  in  an  action  against  a 
parent  or  a  near  relative  for  alienation  of 
affections.  Knapp  v.  Knapp  (Mo.)  183  S. 
W.  576  J  Baird  v.  Carle,  157  Wis.  565,  147 
N.  W.  834.  And  see  the  reported  case.  In 
such  an  action  it  is  error  for  the  court  to 
place  on  the  defendants  the  burden  of  show- 
ing justification.  Powell  v.  Benthall,  136 
X.  G.  145,  48  S.  £.  598,  wherein  it  was  said: 
"  'The  gist  of  the  action,  as  all  the  authori- 
ties agree,  is  the  loss  without  justifiable  cause 
of  the  comfort,  society  and  services  of  the 
wife.  In  maintaining  the  action  two  ques- 
tions principally  arise:  Was  the  loss  occa- 
sioned by  the  voluntary  action  of  the  wife  up- 
on justifiable  cause,  or  was  it  occasioned  by 
the  acts  or  persuasion  of  the  defendant  with- 
out any  real  cause  and  in  bad  faith  towards 
the  plaintiff?  On  both  these  questions  the 
plaintiff  must  give  evidence  tending  to  estab- 
lidi  hia  case  or  his  action  must  fail.'  The 
error  in  the  instruction,  is  this  particular,  is' 
that  it  overlooks  entirely  the  motives  and 
casts  the  burden  of  proving  the  truth  of  the 
wife's  statement  upon  the  defendant." 

Evidence  of  prior  indifference  or  cruelty  of 
the  plaintiff  to  his  wife  is  admissible  in  miti- 


gation of  damages,  but  does  not  constitute 
justification.    Baird  v.  Carle,  supra. 

Declarations  of  the  wife,  whose  affections 
are  alleged  to  be  alienated,  made  to  her  par- 
ents or  near  relatives  assigning  causes  for 
leaving  her  home  and  returning  to  that  of 
her  father,  are  admissible,  to  prove  or  dis- 
prove a  justification  on  the  part  of  the  de- 
fendants, or  either  of  them,  in  advising  her. 
Whatever  throws  light  upon  the  conduct  of 
kinsmen  in  such  an  action  is  matter  of  legi- 
timate inquiry,  as  a  parent  and  a  brother 
are  the  natural  protectors  of  the  daughter 
and  sister.  Glass  v.  Bennett,  89  Tenn.  478, 
14  S.  W.  1085. 

It  is  not  error  to  admit  testimony  of  the 
plaintiff  as  to  declarations  made  to  her  by 
her  husband  witli  reference  to  statements 
made  to  him  by  his  parents  and  sister.  In 
so  far  as  these  are  explanatory  of  the  hus- 
band's conduct,  or  indicate  a  reason  for  his 
leaving  the  plaintiff  they  are  admissible.  Mil- 
ler V.  Miller,  154  la.  344,  134  N\  W.  1058. 

It  was  held  in  Smith  v.  Smith,  192  Mich. 
566,  159  N.  W.  340,  that  where  the  plaintiff's 
husband  was  induced  to  leave  her  and  to 
withdraw. his  affections  from  her  by  the  con- 
duct and  solicitations  of  his  mother  and  sis- 
ter purposely  directed  towards  that  end,  it 
was  therefore  competent  to  show  their  ill 
will  and  dislike  for  the  plaintiff  as  well  as 
the  various  declarations  of  the  husband  tend- 
ing to  prove  his  state  of  mind  towards  plain- 
tiff. 

Meamire  of  Datitages* 

It  is  proper  for  the  jury  to  take  into  con- 
sideration the  earning  capacity  and  financial 
standing  of  the  husband  whose  affections  have 
been  alienated.  If  the  plaintiff  suffered  the 
loss  of  the  association  and  support  of  her 
husband  through  the  agency  of  his  relatives, 
or  any  one  of  them,  her  measure  of  damages 
is  her  actual  loss  of  support  and  also  the  loss 
of  affections  and  humiliation,  if  any,  which 
she  suffered  as  a  logical  result  thereof. 
Harvey  v.  Harvey,  75  Neb.  557,  106  N.  W. 
660. 

In  an  action  by  a  wife  against  the  hus- 
band's mother  and  sister  wherein  it  appeared 
that  the  plaintiff  had  recovered  in  a  prior 
action  for  assault  and  battery  against  her 
mother-in-law,  a  verdict  of  $12,000  was  held 
to  be  excessive,  since  it  appeared  that  the 
jury  was  influenced  by  the  testimony  of  the 
alleged  assault,  damages  for  which  had  al- 
ready been  awarded.  Smith  v.  Smith,  192 
Mich.  566,  159  N.  W.  349,  wherein  it  was 
said:  "We  think  the  amount  of  the  verdict 
excessive.  It  was  not  in  its  nature  suscepti- 
ble of  mathematical  computation,  and  rested 
necessarily  on  the  judgment  and  discretion 
of  the  jury.    There  was  much  in  the  case  to 
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excite  their  sympathies  and  to  create  a  feel- 
ing of  dislike  toWard  defendants.  The  evi- 
dence as  to  the  assault  and  battery  was  a 
legitimate  part  of  the  case,  but  damages  for 
that  wrong  had  already  been  awarded.  It  is 
to  be  feared,  however,  that  it  had  its  effect 
upon  the  amount  given  in  this  case,  although 
the  jurors  themselves  might  not  have  been 
conscious  of  its  influence  upon  their  minds. 
Neitluer  was  it  permissible  for  the  jurors  to 
give  damages  for  the  insults  to,  and  imposi- 
tions upon,  plaintiff  during  the  five  years 
preceding  the  assault,  inasmuch  as  the  con- 
duct and  language  of  the  defendants  at  that 
time  was  not  accompanied,  so  far  as  the  evi< 
dence  shows,  with  any  intent  to  alienate  the 
husband's  affections.  Yet,  from  its  amount, 
all  of  these  things  imdoubtedly  had  a  part 
in  the  making  up  of  the  verdict.  For  these 
reasons  we  think  the  trial  judge  should  have 
granted  a  new  trial  on  the  motion  made  there- 
for, unless  the  plaintiff  was  willing  to  remit 
from  the  verdict  all  above  the  sum  of  $6,000.** 

In  Allen  v.  Forsythe,  160  Mo.  App.  262, 
142  S.  W.  820,  a  verdict  for  $6,000  was  held 
to  be  excessive  as  compensatory  damages. 
See  also  Briles  v.  Briles  (Ind.)  112  N.  E. 
440. 

For  a  general  discussion  of  the  excessive- 
ness  of  the  damages  in  actions  for  alienation 
of  affections,  see  the  note  to  Fuller  v.  Robin- 
son, Ann.  Cas.  1912A  938. 
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Indiana  Supreme  Court — ^November  10,  1914. 
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Contraets  —  Illesal  Contract  —  Relief 
to  Parties  in  Pari  Delioto  —  Except 
tion  to  Rnle. 

Where  a  contract,  illegal  as  being  against 
common  honesty  and  therefore  against  public 
policy,  has  been  wholly  or  partially  executed, 
the  law  will  extend  no  relief,  but  will  treat 
the  parties  as  in  pari  delicto,  and  leave  them 
where  they  have  placed  themselves;  such  rule 
having  its  basis  in  public  policy,  and  being 
enforced,  not  for  the  benefit  of  the  parties, 
but  of  the  public.  There  are  exceptions  to 
the  rule,  and,  although  the  parties  are  in 
pari  delicto,  yet,  where  it  appears  that  the 
public  interests  will  be  better  promoted  by 
granting  relief  to  the  plaintiff  than  by  deny- 
ing it,  the  court,  in  its  discretion,  and  acting 
with  proper  caution,  may  intervene  and  grant 
relief;  the  inquiry  being  whether  plaintiff,  if 


innocent,   would   be   entitled  to   relief,   and 
w^hether  the  public  interest  requires  that  re- 
lief be  afforded,  notwithstanding  his  guilt. 
[See  note  at  end  of  this  ease.] 

Pleading  --  Demnrrer  —  Tmtlt  at 
Pleading  Assnmed. 

For  the  purposes  of  ruling  on  a  demurrer, 
the  theory  of  a  complaint  must  be  assumed 
to  be  based  on  fact^ 

Contraeie  —  Illegal  Oontraot  «—  Relief 
—  Parties  Not  in  Pari  Delioto. 

Although  the  parties  to  a  transaction  have 
concurred  in  an  illegal  act,  they  are  regarded 
as  not  equally  guilty,  where  one  party  has 
been  induced  into  the  contract  through  fraud, 
oppression,  or  imposition  on  the  part  of  the 
other,  and  under  such  circumstances  equity 
will  intervene  to  relieve  against  the  fraud, 
etc.,  whenever  the  public  good  requires  it. 

[See  113  Am.  St.  Rep.  728.] 
Parties  in  Pari  Delioto  —  EzeeDtiom  to 

Rnle. 

A  transaction  whereby  plaintiff  agreed  with 
one  of  the  defendants,  the  manager  of  an  oil 
company,  and  the  holder  of  the  majority  of 
the  stock,  to  purchase  certain  stock  to  be 
paid  for  by  conveyance  of  realty  and  a  note, 
in  consideration  that  the  directors  of  the 
company  would  elect  plaintiff  as  its  secretary 
and  attorney,  at  an  annual  salary,  and  where- 
by another  defendant,  to  whom  the  manager 
was  indebted,  was  to  receive  the  plaintiff's 
conveyance  and  note,  and  himself  give  the 
manager  credit  in  such  amount,  which  pur- 
chase by  plaintiff  was  induced  by  the  false 
and  fraudulent  representations  of  the  man- 
ager as  to  the  value  of  the  company's  prop- 
erty and  as  to  the  production  of  its  wells,  and 
where  the  defendants  conspired  to  perpetrate 
the  fraud,  and  aotually  participated  therein, 
even' if  ille^^al  as  a  contract  looking  to  the 
control  of  the  company,  was  entered  into  by 
plaintiff  under  such  circumstances  that  equity 
will,  in  view  of  public  poficy  requiring  fraud- 
ulent promoting  schemes  be  thwarted,  award 
him  relief  by  ordering  a  reconveyance  of  title. 

[See  note  at  end  of  this  case.] 

Kew  Trial  ^-  Orant  as  of  Rigbt  ^-  Boope 
of  Statute  -«-  Joining  Canse  of  Aotlon 
Not  -witbin  Statnte. 

Burns'  Ann.  St.  1908,  f  1110,  permitting  a 
new  trial  as  of  right  in  a  suit  to  recover  real 
estate,  in  an  action  to  quiet  title  tor  real  es- 
tate, and  in  a  partition  proceeding  wherein 
the  title  to  the  property  was  involved,  does 
not  apply  where  two  or  more  substantive 
causes  of  action  proceed  to  judgment  in  the 
same  cause,  one  entitling  the  losing  party  to 
a  new  trial  as  of  right,  and  the  other  not: 
and  a  motion  for  a  new  trial  without  cause 
will  be  denied. 

Same. 

Under  such  statute  plaintiff,  in  an  action 
'to  cancel  a  deed  of  land  obtained  from  him 
by  defendant's  fraud  and  to  quiet  title  in 
himself,  setting  out  the  contract  for  the  pur- 
chase of  shares  in  a  company  in  payment  fur 
which  the  conveyance  was  made  merely  to 
show  the  deception  practiced  upon  him  and 
not   to   establish    any   rights   thereunder,   is 


GILCHRIST  y.  HATCH. 

18S  Jnd.  911, 


uni 


entitled  to  a  new  trial  as  a  matter  of  right 
though  there  is  no  such  right  in  an  action 
brought  merely  to  enforce  or  cancel  a  lien  on 
realty  or  a  contract  in  relation  thereto. 

Appeal  and  Error  —  Presttxnvtioa  ia 
Favor  of  Deoialoa  Below  —  Ooaatrae- 
tloA  of  Pleadiac. 

An  appellate  tribunal  is  disposed  to  adhere 
to  the  construction  of  the  complaint  adopted 
by  the  trial  court,  and  where  that  court  has 
placed  a  reasonable  construction  upon  a  com- 
plaint open  to  two  constructions,  and  has 
proceeded  to  a  determination  of  the  caiisc 
upon  such  an  understanding  of  its  scope,  the 
supreme  court  will  not  be  forward  to  adopt 
a  different  construction  and  reverse  the  case. 

Hew  Trial  —  Oraat  as  of  RtitM  —  Scope 
of  Statute  —  Joiaiat  Oaase  of  Aetioa 
Hot  wltlila  Statate« 

In  a  eause  whore  plaintiff  sought  to  cancel 
a  deed  obtained  from  him  by  the  fraud  of 
defendants,  and  to  quiet  title  in  himself,  and 
in  which  the  ultimate  issue  was  that  of  title, 
and  where  a  defendant  filed  a  cross-complaint 
seeking  to  quiet  his  title  to  the  land  in  con- 
troversy and  for  possession  and  damages  re- 
coverable by  a  landlord  against  a  defendant 
wrongfully  holding  over,  plaintiff's  right  to 
a  new  trial,  under  Bums'  Ann.  St.  1908, 
§  1110,  giving  a  new  trial  as  of  right  in  ac- 
tions to  recover  realty  or  quiet  title,  is  not 
abridged  by  the  form  of  the  issues  or  barred 
by  the  cross-complaint  setting  up  the  land- 
lord's suit,  as  to  which  no  such  right  to  a 
new  trial  exists. 

Appeal  aad  Error  —  Seope  of  Review 
-«-  Weifcht  of  Evideaoe. 

It  is  not  the  province  of  the  supreme  court 
to  weigh  the  evidence  as  it  appears  in  the 
transcript,  but  only  to  determine  whether 
there  is  any  evidence  from  which  the  trial 
court  might  draw  its  conclusion ;  and  a  con- 
elusion,  in  a  suit  to  cancel  a  conveyance  be- 
cause pirocured  by  deffendaats'  fraud,  that  one 
defendant  had  sneh  knowledge  of  the  trans- 
action between  the  other  defendant  and  plain- 
tiff, whereby  plaintiff  conveyed  realty  to  him, 
as  would  deprive  him  of  the  rights  of  an 
innocent  purchaser,  in  view  of  the  opportuni- 
ties of  the  trial  court  for  testing  the  veracity 
of  the  witnesses,  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Marion 
county:     Weib,  Judge. 

Action  by  Aretas  W.  Hatch,  plaintiff, 
against  Hector  M.  Gilchrist  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
appeal.  Transferred  from  Appellate  Court, 
under  provisions  of  statute.  The  facts  are 
stated  in  the  opinion.    AmBiaa>. 

Pickens,  Mooret,  havid^on  ds  Pickens  and 
Gavin,  Oavin  d  Davis  for  appellants. 

Lew  Wallace,  Wnu,  N.  Harding,  Alfred  R. 
ffovey,  Leander  J.  Monks,  John  F.  Robhins, 
James  P,  Qoodrich  and  Henry  O.  Starr  for 
appellee. 


[878]  Spenobb,  J. — Suit  by  appellee  against 
appellants,  Hector  M.  Gilchrist  and  Dewitt  C. 
Griffith,  to  have  annulled  on  the  ground  of 
fraud  a  certain  deed  wherein  he  had  conveyed 
certain  described  real  estate  to  Gilchrist,  and 
to  recover  the  possession  of  said  real  estate 
and  to  quiet  title  thereto. 

The  first  assignment  of  error  challenges 
the  action  of  the  [374]  trial  court  in  overrul- 
ing appellants'  demurrers  to  the  complaint. 
From  this  pleading,  which  is  in  two  para- 
graphs, it  appears  that  on  October  0,  1906, 
appellant  Griffith  was  the  treasurer  and  man- 
ager of  the  Mount  Pleasant  Oil  Company  and 
the  holder  of  the  majority  of  the  stock  in 
said  company;  that  on  said  date  he  entered 
into  the  following  written  contract  with  ap- 
pellee: 

"This  Agreement,  made  this  9th  day  of 
October,  1906,  by  and  between  Dewitt  C. 
Griffith  of  the  first  part,  and  Aretas  W. 
Hatch  of  the  second  part,  Witnesseth: 
Whereas,  said  first  party  has  this  day  sold 
and  transferred  to  the  second  party  shares 
of  the  capital  stock  of  Mount  Pleasant  Oil 
Company,  a  corporation  under  the  laws  of 
Indiana,  aggregating  Ten  Thousand  Dollars 
($10,000)  par  value,  and  ths  second  party 
has  paid  to  the  first  party  the  sum  of  Ten 
Thoufiand  Dollars  ($10,000)  for  said  shares; 
and  it  was,  and  is,  part  of  the  concrideration 
for  said  transaction  that  said  parties  enter 
into  and  bind  themselves  by  this  agreement. 
Now  therefore,  in  consideration  of  the  prem- 
ises and  of  the  mutual  agreements  herein  con- 
tained, it  is  agreed  between  the  parties  hereto 
as  follows:  First,  Said  first  party  shall 
retain  the  ownership  of  a  majority  of  the 
shares  of  the  capital  stock  of  said  company 
and  the  second  party  shall  retam  the  shares 
so  purchased  by  him  as  aforesaid,  until  this 
arrangement  shall  be  terminated  by  the  mirtu- 
al  consent  of  the  parties  hereto;  and  while 
they  so  hold  said  stock,  said  parties  here- 
to shall  vote  the  same  for  the  election  of 
such  other  director  or  directors  as  thev  mav 
agree  upon.  Second,  Said  parties  hereto  shall 
cause  said  directors  to  elect  said  Hatch  the 
secretary  and  attorney  of  said  company  and 
said  Hatch  hereby  agrees  to  accept  such  offices 
and  perform  the  duties  thereof;  and  the  sal- 
ary of  such  offices  shall  amount  to ,  per 

annum.  Said  Hatch  shall  be  elected  and  stiall 
serve  from  year  io  year  so  long  as  this  agree- 
ment shall  continue  in  force  and  the  parties 
hereto  shall  elect  directors  who  will  continue 
Hatch  in  said  offices.  Signed  in  duplicate 
the  day  and  year  first  hereinabove  written. 
D.  C.  Griffith,  A.  W.  Hatch." 

It  further  appears  that  Griffith  was  then 
indebted  to  appellant  Gilchrist  and  it  was 
tlierefore  agreed  that  appellee  should  pay 
for  his  stock  by  conveying  to  Gilchrist  a 
certain  [876]  piece  of  residence  property  and 
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tixecutuig  his  note  for  $600;  that  Griffith  was 
to  receive  credit  in  the  amount  of  such  con- 
sideration on  hie  indebtedness  to  Gilchrist; 
tliat  said  agreement  was  carried  out  in  full. 
The  complaint  then  sets  out  in  detail  a 
state  of  facts  showing  that  the  purchase  by 
appellee  of  the  oil  company  stock  was  in- 
duced by  the  false  and  fraudulent  representa- 
tions of  Griffith  aa  to  the  value  of  the  prop- 
erty owned  by  the  corporation  and  as  to  the 
production  of  the  various  wells  located  there-^ 
on.  No  question  is  raised  as  to  the  sufficiency 
of  the  complaint  in  this  regard  and  it  is  there- 
fore unnecessary  to  set  out  the  averments  in 
detail. 

The  first  paragraph  alleges  that  Gilchrist 
had  knowledge  of  the  fraud  practiced  by  Grif- 
fith and  that  he  took  the  property  in  pay- 
ment on  an  existing  debt  and  for  no  other 
consideration.  The  second  paragraph  chargea 
that  Gilchrist  conspired  with  Griffith  to  per- 
petrate the  fraud  and  actually  participated 
therein. 

It  is  urged  against  this  complaint  that, 
on  its  face,  it  discloses  that  the  contract  un- 
der which  the  conveyance  was  made  is  illegal 
and  void.  In  support  of  this  contention,  ap" 
pellants  rely  on  the  general  rule  that  a  con- 
tract by  a  director  or  a  majority  stockholder 
of  a  corporation  whereby  he  undertakes,  in 
consideration  of  a  private  benefit  or  advantage 
accruing  to  himself,  to  secure  the  appoint^ 
ment  of  another  to  a  lucrative  office  or  a 
position  of  profit  in  the  corporation  is  against 
common  honesty  and  therefore  against  public 
policy.  That  when  such  a  contract  has 
been  wholly  or  partially  executed,  the  law 
will  extend  no  relief,  but  will  treat  the  parties 
as  in  pari  delicto  and  leave  them  where  they 
have  placed  themselves.  Hutchins  v.  Weldin 
(1888)  114  Ind.  80,  15  K  E.  804;  Overshiner 
V.  Wisehart  (1877)  50  Ind.  135. 

There  are  exceptions  to  this  rule,  however, 
and  if  we  concede,  without  deciding,  that 
the  contract  before  us  is  against  good  morals, 
it  does  not  necessarily  follow  that  appellee, 
[876]  though  a  party  to  such  contract,  is 
without  relief.  The  law  relative  to  illegal 
contracts  has  its  basis  in  public  policy  and 
the  rule  here  invoked  lias  been  adopted  for 
the  benefit,  not  of  the  parties,  but  of  the  pub- 
lic. Where  it  appears^  therefore,  that  the 
public  interests  will  be  better  promoted  by 
granting  relief  to  the  plaintifi^  than  by  deny- 
ing it,  courts  of  equity,  acting  with  proper 
caution,  will  intervene,  even  though  the 
parties  are  equally  guilty.  This  exception  to 
the  general  rule  is  thus  concisely  stated  and 
supported  by  authority  in  9  Cyc.  650:  "Al- 
though the  parties  are  in  pari  delicto, 
yet  the  court  may  interfere  and  grant  relief 
at  the  suit  of  one  of  them  where  public  policy 
requires  its  intervention,  even  though  the 
result  may  be  that  a  benefit  will  be  derived 


by  a  plaintiff  who  is  in  equal  guilt  with 
the  defendant.  But  here  the  guilt  of  the 
parties  is  not  considered  as  equal  to  the 
higher  right  of  the  public;  and  the  guilty 
pttrty  to  whom  the  relief  is  granied  is  simply 
the  instrument  by  which  the  puhlie  is  served.'' 

In  the  case  of  Porter  t.  Jones  (1869)  6 
Cold.  (Tenn.)  313,  321,  the  reason  for  the 
exception  and  the  test  thereof  are  thus  well 
stated:  'Vhile  the  rules  of  law  which  courts 
are  bound  to  enforce  in  civil  cases,  have  ref- 
erence primarily,  to  the  protection  and  en- 
forcement of  private  rights,  they  are  also 
subservient  to  the  governing  prijuuple,  that 
the  safety  and  best  interests  of  the  conunu- 
nity  are  paramount  to  any  private  interest 
Therefore  it  is,  that  there  are  many  cases 
in  which,  were  the  rights  or  interests  of  the 
parties  only  concerned,  courts  would  abso- 
lutely refuse  them  aid;  yet,  as  the  public 
good  demands  a  decision  upon  their  claims, 
the  courts  will  entertain  the  cause  and  make 
the  decision*  The  decree  is  made  upon  the 
facta  and  the  law  of  the  private  right;  but 
the  community  is  a  qua$i  party  to  the  cause; 
and  for  the  protection  of  the  community, 
courts  may  overlook  the  individual  turpi- 
tude which  has  forfeited  the  private  right, 
and  make  such  decision,  consistent  with  the 
public  interests,  as  they  would  have  made 
had  the  party  been  innocent.  Prom  [377] 
these  principles,  it  follows,  and  thus  it  has 
been  held,  that  the  active  interposition  of 
equity  to  set  aside  and  cancel  an  illegal 
contract,  is  matter  of  sound  discretion  in  the 
court,  and  not  of  absolute  right  in  the  party. 
The  inquiry  is,  has  the  complaint  made  such 
a  case  as  would,  were  he  innocent,  entitle  him 
to  relief?  And  if  so,  does  the  best  interest 
of  society  require  that  relief  shall  be  afforded, 
notwithstanding  the  guilt  of  the  party?  If 
not,  then  the  court  will  reftise  its  aid,  and 
will  leave  the  parties  hi  whatever  difficulties 
their  conduct  may  have  involved  them.** 

The  complaint  before  us  proceeds  on  the 
theory  that  appellee  was  induced  through 
fraud  to  enter  into  the  contract  with  Griffith 
and  to  purchase  the  stock  of  him.  For  the 
purposes  of  the  ruling  on  the  demurrer,  at 
least,  it  must  be  assumed  that  such  theory 
is  based  on  fact.  It  is  not  the  policy  of 
the  law  to  place  restrictions  on  legitimate 
business  dealings  or  to  relieve  a  party  from 
his  own  mistakes  of  judgment  but  it  is  a 
matter  of  common  knowledge  that  fraudulent 
stock-selling  schemes  are  a  favorite  resort 
with  unscrupiilouB  promoters  who  prey  on 
the  ignorant  and  credulous,  and  form  a  para- 
sitic element  within  society,  against  which 
the  latter  is  entitled  to  protection.  As  is 
said  in  one  authority,  "public  policy  requires 
that  their  purposes  should  be  thwarted  and 
their  nefarious  schemes  rendered  less  surely 
profitable,  rather  than  thai  the  continuance 


GILCHRIST  ▼.  HATCH. 

18S  Ind,  S71. 


1033 


01  that  profit  should  be  guaranteed  hj  deny- 
ing relief  to  the  plaintiff  and  to  others  who 
should  subsequently  be  placed  in  the  same 
position  as  he." 

The  cases  which  discuss  the  doctrine  of 
ill^sl  contracts  are  not  without  conflict  and 
some  of  them  seek  to  draw  a  distinction  be- 
tween offenses  involving  mora!  turpitude  and 
acts  which  are  in  violation  of  statute  law 
only.  In  cases  which  fall  withiii  the  former 
class,  it  may  not  always  be  as  clear  that  the 
public  need  demands  that  relief  be  given  to 
a  guilty  plaintiff  but  the  rule  applicable 
[378]  remains  the  same.  The  weight  and 
trend  of  modern  authority  seems  to  be  that, 
although  the  parties  to  a  transaction  have 
concurred  in  an  illegal  act,  whatever  it  may 
be,  they  are  regarded  as  not  equally  guilty 
where  one  party  has  been  induced  into  the 
contract  through  fraud,  oppression  or  im- 
position on  the  part  of  the  other,  and  under 
such  circumstances  equity  will  intervene 
whenever  the  public  good  requires  it.  Green 
V.  Corrigan  (1885)  87  Mo.  359;  Turley  v. 
Edwards  (1885)  18  Mo.  App.  676;  Wright 
v.  Stewart  (1904)  130  Fed.  905;  Hinsdill  v. 
White  (1881)  34  Vt.  558;  Donnelly  v.  Rees 
U903)  141  Cal.  66,  74  Pac.  433;  Boyd  v. 
De  La  Montagnie  (1878)  73  N.  Y.  498,  29 
Am.  Rep.  197;  Herrick  v.  Lynch  (1894)  150 
III.  283,  37  N.  E.  221 ;  Anderson  v.  Merideth 
(1885)  82  Ky.  564;  Melbye  v.  Melbye  (1896) 
15  Wash.  648,  47  Pac.  16;  Porter  v.  Jones 
supra;  Hobbs  v.  Boatright  (1906)  195  Mo. 
693,  93  S.  W.  934,  113  Am.  St.  Rep.  709,  5 
L.R.A.(N.S.)  906;  Johnsons.  Cooper  (1831) 

2  Ycrg.  (Tenn.)  ♦624,  24  Am.  Dec.  502; 
Harper  v.  Harper  (1887)  85  Ky.  160,  3  S.  W. 
5,  7  Am.  St.  Rep.  583;  9  Cyc.  551,  and  cases 
cited.  We  believe  that  the  averments  of 
Appellee's  complaint  disclose  such  a  situation 
and  hold  that  the  demurrers  to  each  para- 
graph were  properly  overruled. 

Our  attention  is  called  to  the  case  of  Swain 
V.  Bussoll  (1858)  10  Ind.  438,  as  decisive  of 
this  case  but  we  do  not  so  construe  it.  The 
plaintiff,  Swain,*  alleged  in  h\p,  complaint  that 
he  deeded  his  property  to  the  defendant  in 
consideration  of  1,533  shares  in  the  "Shelby- 
ville  Real  Estate  Company;"  that  the  scheme 
of  said  company  was  to  distribute  its  lands 
among  the  shareholders  by  lot;  that  the  de- 
fendant represented  to  plaintiff  that  such 
scheme  was  not  a  lottery  but  an  honest  trans- 
action. The  trial  court  sustained  a  demurrer 
to  the  complaint  and,  on  appeal,  its  action 
was  affirmed,  this  court  holding,  in  effect, 
that  the  particular  description  of  the  "Real 
Estate  Company"  and  its  purposes  showed 
clearly  that  the  scheme  was  a  lottery  and 
negatived  [379]  the  plaintiff's  general  allega- 
tion of  fraud;  that  Swain  was  himself  a 
party  to  the  fraud  in  the  case  and  not  merely 
a  victim  of  it. 


The  next  assignment  of  error  challenges 
the  action  of  the  lower  court  in  granting, 
to  appellee  a  new  trial  as  of  right,  the  first 
trial  of  the  cause  having  resulted  in  a  find- 
ing and  judgment  in  favor  of  appellants. 
Prior  to  the  act  of  1913  (Acts  1913,  p.  673, 
§  1110  Burns  1914),  there  were  three  classes 
of  cases  in  which  a  new  trial  as  of  right 
might  be  demanded  under  §  1110  Burns  1908, 
§  1064  R.  S.  1881:  (1)  in  a  suit  to  recover 
possession  of  real  estate;  (2)  in  an  action 
to  quiet  title  to  real  estate,  and  (3)  in  a 
partition  proceeding  wherein  the  title  to  the 
property  was  in  queetion.  It  had  been  held, 
however,  that  where  two  or  more  substantive 
causes  of  action  proceeded  to  judgment  iti 
the  same  cause,  one  entitling  the  losing  party 
to  a  new  trial  as  of  right  and  the  other 
not,  the  statute  would  not  apply  and  a  mo- 
tion for  a  new  trial  without  cause  should  be 
denied.  Bennett  v.  Closson  (1894)  138  Ind. 
542,  38  N.  E.  46;  Wilson  Y.  Brookshire  (1890) 
126  Ind.  497,  26  N.  E.  131,  9  L.R.A.  792. 
Appellants  take  the  position  that  appellee's 
complaint  does  not  proceed  on  the  theory  of 
an  action  to  recover  possession,  or  to  quiet 
title  or  to  have  land  partitioned  and  the 
title  determined.  In  fact,  it  is  urged  that 
the  essential  thing  sought  by  the  complaint 
and  made  the  basic  and  primal  cause  of 
action,  was  the  rescission  and  avoidance  of 
the  written  contract  entered  into  by  appellee 
and  appellant  Grifllith.  In  this  connection, 
we  are  not  unmindful  of  those  cases  which 
hold  that  in  actions  brought  merely  to  en- 
force or  cancel  a  lien  on  realtv  or  a  contract 
in  relation  thereto,  no  new  trial  as  of  right 
was  permitted  by  the  statute.  Stndabaker 
V.  Alexander  (1913)  179  Ind.  189,  100  N.  E. 
10,  and  cases  there  cited. 

But  in  this  case,  however,  although  the 
transaction  between  appellee  and  Oriffitb,  and 
the  contract  itself,  are  set  out  in  detail  for 
the  purpose  of  showing  the  deception  [380] 
which,  it  is  alleged,  was  practiced  on  appellee, 
yet  none  of  the  parties  sought  fo  establish 
any  rights  under  the  contract  or  asked  to  be 
relieved  from  performing  any  of  its  covenants. 
The  whole  theory  of  the  pleading  is  that  of 
a  siiit  to  annul  a  deed  which  was  obtained 
by  fraud  and  to  reinvest  and  quiet  title  in 
the  grantor.  In  such  an  action  the  losing 
party  was  entitled  to  a  new  trial  as  of  right. 
Tomlinson  v.  Tomlinson  (1904)  162  Ind.  530, 
534,  70  N.  E.  881;  Warburton  v.  Crouch 
(1886)  108  Ind.  83,  8  N.  E.  634;  Physio- 
Medical  College  V.  Wilkinson  (1883)  89  Ind. 
23,  Tlie  reasoning  used  in  Krise  v.  Wilson 
(1903)  31  Ind.  App.  590,  592,  68  N.  E.  693, 
is  applicable  here.  The  court  there  said: 
"The  first  paragraph  of  complaint  is  a  pro- 
ceeding in  equity  to  have  the  conveyances 
canceled  because  of  the  unsoundness  of  mind 
of  the  grantor.    .    .    .    The  second  paragraph 
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is  also  a  proceeding  in  equity  to  have  the 
deeds  canceled  and  declared  ineffective  because 
not  delivered.  But  in  each  paragraph  the 
title  to  the  land,  which  is  particularly  de- 
scribed, is  directly  in  issue.  The  only  ques- 
tion the  court  was  authorized  to  try,  under 
the  facts  pleaded,  was  the  title  to  the  land. 
If  the  facts  averred  were  found  to  be  true, 
the  appellees  are  not  the  owners  of  the  land 
by  virtue  of  the  deeds,  but  under  the  aver- 
ments the  title  is  in  both  appellants  and 
appellees  as  heirs  at  law  of  the  grantor.  The 
deeds  carried  the  legal  title  to  the  appellees, 
and  manifestly  the  disposition  of  these  deeds 
will  determine  where  the  title  should  finally 
rest.  If  the  deeds  stand,  the  title  is  in  ap- 
pellees. If  they  are  declared  ineffective,  tlie 
title  is  in  appellants  and  appellees  as  heirs 
at  law  of  the  grantor." 

The  facts  pleaded  in  the  case  at  bar  are 
sufficient  to  show  the  existence  in  each  party 
to  the  controversy  of  a  claim  adverse  to  that 
of  the  other  side  and  there  can  be  no  doubt 
that  the  ultimate  issue  was  that  of  title. 
That  this  was  the  construction  placed  on  the 
complaint  by  the  trial  court  is  clearly  mani- 
fest in  its  conclusions  of  law  stated  on  the 
facts  as  found  specially  and  in  its  judgment 
rendered  on  such  [381]  conclusions.  No  ref- 
erence is  there  made  to  the  contract  or  to 
the  respective  rights  of  the  parties  to  it, 
but  the  judgment  was  that  the  title  to  the 
real  estate  in  controversy  should  be  quieted 
in  appellant  Gilchrist,  that  appellee  had  no 
right,  title  or  interest  in  said  real  estate,  and 
that  Gilchrist  should  recover  from  appellee 
certain  incidental  relief  due  from  the  latter 
as  tenant. 

.Even  if  it  is  conceded,  for  the  purposes  of 
argument,  that  the  complaint  is  fairly  open 
to  a  different  construction,  an  appellate  tri- 
bunal is  disposed  to  adhere  to  that  construc- 
tion, if  reasonable,  which  has  been  adopted 
by  the  trial  court.  The  case  of  Comegys  v. 
Emerick  (1893)  134  Ind.  148,  33  N.  E.  899, 
39  Am.  St.  Ilep.  245,  presented  a  situation 
somewhat  similar  to  the  present  case  and 
this  court  there  followed  the  rule  above  stat- 
ed. In  Muncie  Pulp  Co.  v.  Martin  (1904) 
164  Ind.  30,  32,  72  N.  E.  882,  this  language 
was  used:  "When  the  trial  court  has  placed 
a  reasonable  construction  upon  a  pleading 
which  is  open  to  two  interpretations,  and 
has  proceeded  to  a  determination  of  the  cause 
upon  such  an  understanding  of  its  scope,  this 
court  will  not  be  forward  to  adopt  a  differ- 
ent construction  and  reverse  the  case." 

Before  this  cause  was  tried,  however,  ap- 
pellant Gilchrist  filed  a  cross-complaint 
against  appellee,  of  which  one  paragraph 
sought  to  quiet  the  cross-complainant's  title 
to  the  land  in  controversy  and  the  other  was 
an  ordinary  suit  for  possession  and  damages 
brought  by  a  landlord  against  a  tenant  wrong- 


fully holding  over.  Appellants  contend  that 
as  to  the  latter  cause  of  action  no  new  trial 
as  of  right  was  allowable  and  that  this  fact 
is  sufficient  to  bring  the  case  within  the  rule 
expresaed  in  Bennett  ▼.  Closaon,  supra,  and 
Wilson  V.  Brookshixe,  supra.  We  cannot 
so  hold.  While  it  is  true,  to  quote  from 
Chandler  v.  Citizens'  Nat.  Bank  (1898)  149 
Ind.  601,  605,  49  N.  E.  579,  that  "As  a  general 
practice,  the  original  complaint  and  cross- 
complaint  are  heard  together,  and  a  judg- 
ment is  rendered  embodying  all  the  points 
adjudicated,  and  all  the  relief  awarded  under 
[382]  both  complaints,"  yet  it  is  also  true 
that  the  cross-complainant  and  cross-defend- 
ant are  in  legal  effect  the  plaintiff  and  defend- 
ant in  a  separate  action  wherein  the  issues 
are  formed  independently  of  those  in  the  origi- 
nal suit  and  the  dismissal  of  one  action  doc^ 
not  affect  the  other.  State  v.  Wimer  (1906) 
166  Ind.  630,  536,  77  N.  E.  1078;  Stote  v. 
Hindman  (1903)  159  Ind.  586,  592,  65  X.  E. 
911;  Judd  V.  Gray  (1901)  156  Ind.  278,  285. 
59  N,  E.  849;  Chandler  v.  Citizens'  Nat.  Bank, 
supra,  605;  Moore-Mansfield  Constr.  Co.  v. 
Marion,  etc.  Traction  Ck>.  (1913)  52  Ind.  App. 
548,  101  N.  E.  15.  Where  the  only  purpose 
of  an  action  was  to  quiet  title  to  real  estate, 
the  right  of  the  losing  party  to  a  new  trial 
without  cause  was  not  abridged  by  the  form 
which  the  issues  took  and  was  not  barred  by 
a  cross-complaint  setting  up  a  cause  of  ac- 
tion as  to  which  no  such  right  existed.  Moor 
V.  Seaton  (1869)  31  Ind.  11;  Hammann  v. 
Mink  (1885)  99  Ind.  279,  282;  Bisel  v.  Tuck- 
er (1889)  121  Ind.  249,  252,  23  N.  E.  81, 
29  Cyc.  1037.  iB'urthennore,  in  the  case  at 
bar  the  ultimate  issue  under  both  the  com- 
plaint and  the  cross-complaint  was  that  of 
title.  The  original  action  and  one  paragraph 
of  the  cross-complaint  presented  no  other 
question,  while  the  relief  sought  by  the  other 
paragraph  of  cross-complaint,  under  the  aver- 
ments of  that  pleading,  depended  on  the  cross- 
complainant's  success  in  quieting  his  title  to 
the  real  estate  in  controversy.  For  the  rea- 
sons above  stated,  we  hold  that  appellee's 
motion  for  a  new  trial  as  of  right  was  proper- 
ly sustained. 

Finally,  it  is  claimed  that  the  evidence 
does  not  sustain  the  finding  that  appellant 
Gilchrist  had  any  knowledge  of  the  fraud  per- 
petrated on  appellee  by  Griffith  or  that  he 
participated  therein  in  any  way.  Tliere  is 
no  contention  that  he  had  any  active  part 
in  the  negotiations  between  Griffith  and  ap- 
pellee but  tliere  is  evidence  which  tends  to 
show  that  at  and  before  the  time  of  the 
Griffith-Hatch  transaction  Gilchrist  knew  of 
the  condition  of  the  Mount  Pleasant  Oil 
Company  and  its  property;  that  he  had  been 
pressing  Griffith  for  money  which  the  latter 
owed  him  [383]  and  had  threatened  to  file 
a  lien  against  the  property  of  the  oil  com- 
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pan  J  but  refrained  from  so  doing  on  advice 
from  Griffith;  that  he  was  instrumental  in 
preventing  a  suit  against  the  oil  company  at 
a  time  when  such  action  would  have  been  dis- 
astrous for  that  concern;  that  Griffith  and 
he  were  often  together;  that  he  knew  Griffith 
had  sold  some  of  the  oil  company  stock  and 
was  endeavoring  to  dispose  of  more  of  it 
to  obtain  money  with  which  to  pay  him,  Gil- 
christ; that  he  knew  said  stock  was  of  little 
value.  There  is  also  some  evidence  that  Gil- 
christ knew  Hatch  was  to  become  interested 
in  the  oil  company-  and  it  is  clear  that  he 
gave  no  consideration  for  the  property  in 
question  except  a  credit  in  favor  of  Griffith 
on  the  amount  owed  by  the  latter. 

From  these  and  other  circumstances  which 
it  is  not  necessary  to  enumerate  here,  the 
trial  court  drew  the  inference  that  Gilchrist 
had  such  knowledge  of  the  transaction  be- 
tween Griffith  and  Hatch  as  will  now  prevent 
him  from  assuming  the  role  of  innocent  pur- 
chaser. It  is  not  the  province  of  this  court 
to  weigh  the  evidence  as  it  appears  in  the^ 
transcript  but  only  to  determine  whether 
there  is  any  evidence  from  which  the  trial 
court  might  properly  draw  its  conclusion 
We  think  the  circumstances  of  this  case  pre- 
sent a  situation  in  which  the  following  lan- 
guage from  the  opinion  in  Elliott  v  Baker 
(1907)  194  Mass.  618,  620,  80  N.  E.  450, 
is  applicable:  "This  is  peculiarly  a  case  for 
the  application  of  the  rule  that  the  justice 
who  hears  the  witnesses  has  opportunities  for 
testing  their  reliability  and  veracity  which  no 
appellate  tribunal  can  acquire.  It  is  stated 
in  the  memorandum  of  the  justice  that  he 
'cannot  believe,  though  it  i&  denied  by  all 
of  them,  that  there  was  not  some  secret  under- 
standing or  arrangement  between  Lamson, 
Foster  and  Nickerson  in  regard  to  the  situa- 
tion.' This  finding  must  have  been  based 
not  alone  upon  what  was  said,  but  upon  a 
scrutiny  of  the  witnesses,  inferences  drawn 
from  their  appearance,  and  the  atmosphere 
they  created  in  testifying,  which  cannot  be 
reproduced  in  a  printed  report." 

[384]  The  record  contains  no  reversible 
error,  and  the  judgment  of  the  trial  court  is 
therefore  affirmed. 

Cox,  C.  J.,  and  Morris,  J.,  dissent. 

Myebs,  J. — Concurring  in  the  opinion  by 
Mr.  Justice  Spencer,  I  am  constrained  to 
suggest  additional  legal  grounds  for  affirm- 
ance, which  impress  me. 

Conceding  for  the  purpose  of  argument, 
that  the  contract  in  question,  if  it  were  free 
from  fraud  or  misrepresentation  in  its  in- 
ducement, might  be  prohibited  on  grounds 
of  public  policy,  it  would  be  so  because  of 
a  public  interest,  but  the  public  as  such  can 
have  no  interest  in  the  inducement  itself. 
That  pertains  to  the  parties  alone,  and  if 


the  contract  is  procured  by  fraud  or  misrep- 
resentation as  to  the  thing  itself,  which  is  the 
inducement  to  the  contract,  such  as  misrep- 
resentation of  the  value,  or  fraud  which 
forms  the  main  consideration  for  it,  then 
it  appears  to  me  that  that  portion  of  the  con- 
tract is  so  far  severable  from  the  remainder, 
where  the  whole  contract  is  not  one  involv- 
ing a  course  of  conduct  or  action,  in  itself 
violative  of  some  public  policy,  that  the 
individual  should  not  be  punished  because 
he  has  been  over-reached  by  false  representa- 
tion or  fraud,  because  if  that  be  true,  then 
then  such  rule  would  put  a  premium  upon 
such  conduct,  and  lead  to  greater  abuses,  than 
to  arrest  it  where  the  injured  party  would 
have  stopped,  had  he  not  been  led  into  it 
by  the  fraud,  which  is  a  separable  incident 
of  the  transaction,  from  the  portion  which  is 
prohibited  on  grounds  of  public  policy. 

As  an  incident  of  this  view,  so  long  as  the 
prohibited  portion  of  the  contract  is  unexe- 
cuted, or  the  illegal  part  put  in  operation,  so 
as  to  put  both  parties  in  pari  delicto,  as  to 
the  unlawful  thing,  there  ought,  in  my  judg- 
ment to  be,  and  the  law  recognizes,  not  the 
right  to  enforce  the  contract,  hut  the  right 
of  the  party  who  has  been  defrauded  into  its 
execution,  to  avoid  it,  a  very  different  thing 
from  a  contract  [385]  not  induced  by  fraud 
or  false  representations.  It  is  not  claimed 
that  any  part  of  the  illegal  portion  of  the 
contract  was  performed,  or  its  performance 
undertaken.  The  cases  relied  on  by  appellant 
are  cases  seeking  enforcement  of,  and  not  re- 
lief from  such  contracts,  presenting  a  very 
different  proposition.  The  rule  is  announced 
in  many  cases.  It  is  stated  thus,  in  9  Cyc. 
551;  "Where  the  parties  to  a  contract 
against  public  policy  or  otherwise  illegal  are 
not  in  pari  delicto,  or  equally  guilty,  which 
they  may  not  be,  and  where  public  policy 
is  considered  as  advanced  by  allowing  either, 
or  at  least  the  more  excusable  of  the  two,  to 
sue  for  relief  against  the  transaction,  relief 
is  given  to  him.  The  cases  of  this  character 
are  generally  where  the  party  asking  to  be 
relieved  from  the  effect  of  an  illegal  agree- 
ment, was  induced  to  enter  into  the  same  by 
means  of  fraud.  Here  he  is  not  regarded 
as  being  in  pari  delicto  with  the  other  party, 
and  the  court  may  relieve  him."  This  rule 
is  sustained  by.  Meridian  L.  etc.  Co.  v.  Eaton 
(1908)  41  Ind.  App.  118,  81  N.  E.  667,  82 
N.  E.  480;  McDonald  v.  Smith  (1905)  139 
Mich.  211,  102  N.  W.  668;  Donnelly  v.  Rees 
(1903)  141  Cal.  56,  74  Pac.  433,  and  cases 
cited;  Colby  v.  Title  Ins.  etc.  Co.  (1911)  160 
Cal.  632,  117  Pac.  913,  916,  918,  35  L.R.A. 
(N.S.)  813,  Ann.  Cas.  1013 A  515,  and  cases 
cited;  Vitoreno  v»  Corea  (1891)  92  Cal.  60, 
28  Pac.  95;  McColgan  v.  Muirland  (1905) 
2  Cal.  App.  6,  82  Pac.  1113,  1115,  and  cases 
cited;  Mobile,  etc.  R.  Co.  y.  Dismukes  (1891) 
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94  Ala.  131,  10  So.  280,  17  L.R.A.  113,  and 
note;  Pfeuffer  v.  Maltby  (1881)  54  Tex.  454, 
38  Am.  Rep.  631,  and  cases  cited;  Crescent 
Ins.  Co.  V.  Bear  (1887)  23  Fla.  60,  1  So.  318, 
11  Am.  St.  Rep.  331;  Harper  v.  Harper 
(1887)  85  Ky.  160,  3  S.  W.  5,  7  Am.  St.  Rep. 
583,  587,  588,  note;  Manchester,  etc.  R.  Co. 
V.  Concord  R.  Co.  (1889)  66  N.  H.  100,  20 
Atl.  383,  49  Am.  St.  Rep.  582,  9  L.R.A.  689, 
696,  and  cases  cited;  Duval  v.  Wellman 
(1891)  124  N.  Y.  356,  26  N.  E.  343,  and  cases 
cited;  Schermerhom  v.  Talman  (1856)  14 
N.  Y.  93,  123-125,  [386]  and  cases  cited; 
Webb  V.  Fulchire  (1843)  25  N.  C.  485,  40 
Am.  Dec.  419;  Hobbs  v.  Boatright  (1906) 
195  Mo.  693,  93  S.  W.  934,  113  Am.  St. 
Rep.  709,  5  L.R.A.(N.S.)  906,  912,  915;  Green 
V.  Corrigan  (1885)  87  Mo.  359;  Stewart  v. 
Wright  (1906)  147  Fed.  321,  329,  334,  77 
C.  C.  A.  499;  Pullman's  Palace-Car  Co.  v. 
Central  Transp.  Co.  (1897)  171  U.  S.  138, 
150,  151,  18  S.  Ct.  808,  43  U.  S.  (L.  ed.)  108, 
113,  114,  and  cases  cited;  Pullman's  Palace- 
Car  Co  V.  Central  Transp.  Co.  (1891)  139 
U.  S.  62,  11  S.  Ct.  489,  36  U.  S.  (L.  ed.)  69; 
National  Bank,  etc.  Co.  v.  Petrie  (1903)  189 
U.  S.  423,  23  S.  Ct.  512,  47  U.  S.  (L.  ed.) 
879,  881,  and  cases  cited;  Bump,  Fraudulent 
Conveyances  (4th  ed.)  §  436,  and  cases  cited; 
Almy  V.  Orne  (1896)  165  Mass.  126,  42  N. 
E.  561.  In  Hobbs  v.  Boatright,  supra,  plain- 
tiff entered  into  an  unlawful  enterprise  with 
the  defendants,  to  defraud  others,  and  the 
defendants  obtained  his  money  by  fraud.  It 
was  held  that  he  was  not  in  pari  ddictOf  on 
account  of  the  fraud,  and  was  allowed  to 
recover  for  that  reason.  In  Donnelly  v.  Rees, 
supra,  a  conveyance  of  land  was  made  by  the 
grantor  without  consideration,  to  defraud  his 
creditors.  The  grantees,  however,  had  pro- 
cured the  conveyance  to  them  by  fraud.  Af- 
ter the  death  of  the  grantor,  his  heirs  broiight 
suit  to  set  aside  the  conveyance.  It  was 
claimed  by  the  defendants  that  a  court  of 
equity  will  not  grant  relief  to  a  person  who 
has  made  a  deed  to  defraud  creditors.  The 
court  held  that  the  rule  had  no  application 
in  the  case,  because  the  deed  was  procured 
by  the  fraud  of  the  defendants,  citing  a  num- 
ber of  authorities.  The  court  said:  **Tlic 
reason  of  the  rule  is  variously  given  in  the 
authorities  cited;  and  all  the  reasons  given 
are  good.  Commonly  it  is  said  merely  that 
the  parties  art  not  in  pari  delicto — the  offense 
of  the  party  imposed  upon  being  trivial  in 
comparison  with  that  of  the  other,  who  is 
not  only  guilty  of  the  fraud  common  to  the 
two,  but  of  a  more  heinous  fraud,  in  which 
he  alone  participated.  Another  statement  of 
the  rule  is,  that  it  is  founded  on  *the  neces- 
sity of  preventing  imposition,'  or,  as  other- 
wise expressed,  [387]  'of  preventing  the  per- 
petration of  a  greater  fraud  by  the  grantee* 
(Bump,     Fraudulent    Conveyances    §    436) 


which  is  also  a  weighty  consideration.  For 
otherwise  the  rule  would  in  effect  hold  out 
a  reward  to  designing  persons,  who  would 
find  in  its  operation  a  ready  means  of  defraud- 
ing others ;  of  which  the  case  at  bar  furnished 
an  instructive  illustration.'* 

It  is  said  in  9  Cyc.  522,  note,  'Thia  rule 
has  been  applied,  for  example,  where  a  per- 
son was  induced  by  the  fraud  of  another  to 
make  a  conveyance  of  property  in  pursuance 
of  an  agreement  which  was  illegal  on  the 
ground  of  champerty,  and  sought  to  get  the 
conveyance  set  aside  in  chancery.  It  was 
held  that  as  the  grantor  had  been  induced  to 
enter  into  the  agreement  by  the  fraud  of  the 
grantee,  he  was  entitled  to  relief.  Reynell 
V.  Sprye  [1852]  1  DeG.  M.  k  G.  (Eng.)  •660, 
21  L.  J.  Ch.  633.  So  where  a  debtor  offered 
his  creditors  a  composition  of  five  shillings 
on  the  pound,  and  one  of  the  creditors  re- 
fused to  assent  unless  the  debtor  would  pay 
him  £50  additional  in  fraud  of  the  other 
^creditors,  and  the  debtor  paid  him  the  money 
and  he  assented  to  the  composition  agreement, 
it  was  held  that  the  debtor  could  recover 
the  money.  The  parties  were  regarded  as  not 
in  equal  guilt,  because  the  one  had  the 
power  to  dictate  and  the  other  no  alternative 
but  to  subihit.  Atkinson  v.  Denby  [1861]  6 
H.  &  K.  (Eng.)  778.  So  where  a  husband 
falsely  represented  to  his  wife  that  she  was 
liable  for  certain  debts,  and  that  the  creditors 
would  take  her  property,  and  influenced  by 
this,  and  intending  to  defraud  such  creditors, 
she  transferred  her  property  to  him,  it  was 
held  that  the  deed  w*ould  be  set  aside.  Boyd 
r.  De  La  Montagnie  [1878]  73  N.  Y.  498, 
29  Am.  Rep.  197." 

Where  one  enters  into  a  contract  which  is 
contrary  to  good  morals  and  public  policy, 
and  is  induced  to  enter  into  the  contract 
by  the  fraud  of  the  other  party,  such  fraud 
is  anterior  to,  and  independent  of  the  con- 
tract. The  fraud  is  a  tort.  As  was  said  by 
the  Supreme  Court  of  the  United  [388]  States 
in  Kational  Bank,  etc.  Co.  v.  Petrie,  supra, 
'The  right  not  to  be  led  by  fraud  to  change 
one's  situation  is  anterior  to  and  independent 
of  the  contract.  The  fraud  is  a  tort.  Its 
usual  consequence  is  that  as  between  the 
parties  the  one  who  is  defrauded  has  a  right, 
if  possible,  to  be  restored  to  his  former  posi- 
tion. That  right  is  not  taken  away  because 
the  consequence  of  its  exercise  will  be  the 
undoing  of  a  forbidden  deed.  That  is  a  con- 
sequence to  which  the  law  can  have  no  ob- 
jection, and  the  fraudulent  party,  who  other- 
wise might  have  been  allow^ed  to  disclaim 
any  different  obligation  from  that  with  which 
the  other  had  been  content,  has  lost  his  right 
to  object  because  he  has  brought  about  the 
other's  consent  by  wrong." 

There  is  another  rule  in  regard  to  a  con- 
tract against  good  morals  or  public  policy 
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which  1b  applicable  to  this  case.  It  is  stated 
as  follows  in  9  Cyc.  554:  "By  the  weight 
of  authority,  where  money  has  been  paid  in 
consideration  of  an  executory  contract  or 
purpose  which  is  illegal,  the  party  who  has 
paid  it  may  repudiate  the  agreement  at  any 
time  before  it  is  executed,  and  reclaim  the 
money,  for  there  is  a  locua  p<ienitenHae,  And 
on  the  same  principle,  goods  that  have  been 
delivered  under  an  illegal  agreement  or  for 
an  illegal  purpose,  may  be  reclaimed,  and 
recovered  back,  so  long  as  the  agreement  or 
purpose  remains  unexecuted.  Where  a  per- 
son has  paid  money  to  another  upon  the  il- 
legal consideration  of  procuring  him  a  public 
ofSce  or  stopping  a  prosecution,  he  may  re- 
pudiate the  agreement  while  it  remains  ex- 
ecutory and  recover  back  the  money.  So 
where  one  deposited  a  sum  of  money  in  a 
bank,  to  be  paid  to  a  sheriff  \(^en  he  should 
secure  the  pardon  of  the  owner's  brother, 
who  was  then  in  the  penitentiary,  it  was  held 
that  he  could  recover  the  money  so  long  as 
it  remained  In  the  possession  of  the  bank. 
The  rule  seems  to  be,  that  it  is  only  where 
there  has  been  no  part  performance  that  the 
action  will  lie.  .  .  .  But  there  are  rulings 
to  the  contrary  which  enable  the  party  to 
sue  if  the  agreement  is  not  completely  execut- 
ed. [389]  ...  An  agreement  will  be 
enforced  (and  necessarily  rescinded),  even  if 
it  is  incidentally  or  indirectly  connected  with 
an  illegal  transaction,  provided  it  is  supported 
by  an  independent  consideration,  or  if  the 
plaintiff  will  not  require  the  aid  of  the  illegal 
transaction  to  make  out  his  case."  9  Cyc.  565, 
notes  78,  81,  89. 

The  rule  is  disclosed  in  the  following  cases: 
DeLeonis  v.  Walsh  (1903)  140  Cal.  175,  73 
Pac.  813,  815;  Wasserm&nn  v.  Sloss  (1897) 
117  Cal.  425,  49  Pac.  666,  88  L.R.A.  176,  59 
Am.  St.  Rep.  209,  and  cases  cited;  Ware  v. 
Spinney  (1907)  76  Kan.  289,  298,  91  Pae. 
787,  13  L.R.A.(N.S.)  267,  13  Ann.  Cas.  1181, 
and  authorities  cited;  Hardy  v.  Jones  (1901) 
03  Kan.  8,  64  Pac.  969,  88  Am.  St.  Rep. 
223,  and  note  225;  Kiewert  ▼.  Rindskopf 
(1879)  46  Wis.  481,  1  N.  W.  163,  32  Am. 
Rep.  731;  Sonhegan  Nat.  Bank  v.  Wallace 
(1881)  61  N.  H.  24;  Sampson  v.  Shaw  (1869) 
101  Mass.  145,  3  Am.  Rep.  827;  Muller  t. 
Wm.  F.  Stoecker  Cigar  Co.  (1911)  89  Neb. 
438,  131  N.  W.  923,  34  L.R.A.(N.S.)  573; 
Leadbetter  v.  Hawley  (1911)  59  Ore.  422,  117 
Pac.  289,  505;  McCall  v.  Whaley  (1908)  52 
Tex.  Cfv.  App.  646,  115  S.  W.  658,  and 
cases  cited;  Congress,  etc.  Spring  Co.  v. 
Knowlton  (1880)  103  U.  S.  49,  26  U.  S.  (I/, 
ed.)  347.  In  Leadbetter  v.  Hawley,  supra, 
the  plaintiff  being  a  stockholder  in  the  Crown- 
Oohimbia  Pulp  and  Paper  Company,  and  the 
owner  of  $50,000  of  its  bonds,  delivered  them 
to  the  defendant,  who  claimed  to  be  also  a 
stockholder  in  that  company,  on  the  agree- 


ment that  the  defendant  should  retain  the 
ownership  of  his  stock,  and  vote  the  same  as 
directed  by  the  plaintifP,  or  would  allow  the 
plaintiff  to  vote  it  at  all  the  stockholders* 
meetings  of  the  corporation  fbr  the  protection 
of  the  interest  and  holding  of  plaintiff  in  the 
corporation,  to  all  of  which  the  defendant 
agreed,  but  that  afterwards  the  plaintiff  dis- 
covered that  the  defendant  did  not  own  any 
stock  in  the  company,  and  by  reason  of  his 
misrepresentations  on  this  subject,  had  de- 
ceived and  defrauded  the  plaintiff.  The  court 
on  page  424  said,  "A  contract  becomes  execut- 
ed when  all  is  done  that  [390]  its  terms  re- 
quire to  be  performed.  Until  that  situation 
is  attained,  the  c<mtlract  is  executory."  On 
petition  for  rehearing,  the  court  on  page  426 
said:  "As  we  understand  the  defendant's  pe^ 
tition  for  a  rehearing  of  this  action,  he  com- 
plains that  the  effect  of  our  decision  reversing 
the  judgment  of  the  circuit  court  is  to  allow 
the  plaintiff  to  allege  the  fraud  of  the  de- 
fendant as  a  cause  bf  action  and  to  recover 
on  proof  of  the  illegality  of  the  transaction 
narrated  in  the  complaint  and  testimony.  He 
insists  also  in  substance  that,  if  the  plaintiff 
would  recover  hfs  bonds  becauflie  of  the  vice 
of  the  agreement  by  which  he  was  induced 
to  part  with  them,  he  must  in  so  many 
words  confess  its  unlawfulness  and  ae^  to 
be  relieved  from  its  burden.  3.  As  to  the 
fi^ud,  it  is  alleged  as  the  inducement  which 
led  the  plaintiff  to  make  the  contract,  wheth- 
er legal  or  Uot.  No  one  seeks  to  recover  dam* 
ages  for  fraud*  but  rather  for  its  hurtful 
effect.  It  is  a  mere  incident  of  the  transac- 
tion in  question.  Indeed,  for  the  purpose  of 
recovering  property  with  which  the  plaintiff 
may  have  parted  under  an  agreement,  void 
as  against  pubHc  policy,  but  which  is  yet 
executory,  it  matters  not  whether  he  entered 
into  the  arrangement  by  reason  of  the  fraud 
of  the  other  party  or  of  his  own  free  will 
and  aecord.  Although  in  pari  dHicto,  as  held 
in  Cone  v.  Russel  [1891]  48  N.  J.  Eq.  208, 
21  Atl.  847,  the  recanting  party  may  be 
restored  to  his  own,  if  the  place  of  repentance 
has  not  been  passed,  by  the  complete  execution 
of  the  illegal  contract.  Much  more  is  he 
entitled  to  relief  if  he  has  been  deceived 
by  the  other  party  and  drawn  into  an  offense 
against  public  policy.  4.  Again,  it  is  not 
necessary  as  a  matter  of  pleading  that  the 
plaintiff  should  come  into  a  court  of  law, 
prefacing  his  complaint  with  a  peooai»if  and 
a  general  confession  of  his  faults  in  the 
matter  in  hand,  for  those  are  legal  conclusions. 
He  has  stated  all  the  facts  from  his  stand- 
point, including  the  guile  of  the  defendant 
leading  the  plaintiff  into  the  situation  from 
which  he  asks  the  court  to  extricate  htm. 
On  any  pleading  the  party  making  it  is  en- 
titled to  the  [891]  benefit  of  any  legal  con- 
clusion which  may  be  properly  drawn  from 
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the  facta  stated.  So  in  this  case,  if  it  can  be 
discerned  as  a  matter  of  law,  that  the  agree- 
ment in  pursuance  of  which  the  plaintiff 
parted  with  his  bonds  was  contrary  to  public 
policy  and  hence  void,  he  may  rely  on  the 
further  conclusion  that  he  is  entitled  to  re- 
cover the  property,  provided  the  unlawful 
convention  is  still  in  the  executory  stage. 
The  legal  effect  of  the  complaint  is  that  the 
moving  party  is  proceeding  in  disafiirmance  of 
the  iniquitous  agreement  in  question.  That 
it  is  yet  executory  arises  from  the  fact  that 
the  delivery  of  the  bonds  by  the  plaintiff  is 
the  only  act  of  performance  by  either  party. 
Xone  of  the  things  to  be  done  by  the  defend- 
ant has  yet  been  performed.  While  this  con- 
dition exists,  the  plaintiff  may  retrace  his 
steps,  and  by  appropriate  litigation  recover 
his  property;  for,  if  the  agreement  was  void 
as  against  public  policy,  it  would  not  operate 
to  pass  the  title  to  one  who  is  a  party  to  the 
Illegal  transaction.  In  Congress,  etc.  Spring 
Co.  V.  Knowlton,  supra,  the  trustees  of  a  cor- 
poration devised  a  scheme  to  increase  its 
capital  stock,  whereby  on  payment  of  80  per 
cent  of  the  par  value  of  the  new  stock,  as 
called  for  by  the  trustees,  subscribers  to  the 
same  should  receive  full  paid  certificates, 
but  in  default  of  meeting  all  the  calls  a  de- 
linquent should  forfeit  what  he  had  already 
paid.  Knowlton,  a  party  to  this  arrangement, 
paid  part  of  the  80  per  cent  and  failed  to  pay 
the  remainder.  The  corporation  refused  to 
issue  to  him  the  new  stock  or  to  repay  the' 
money  he  had  advanced.  The  court  sustained 
him  in  recovering  his  payments,  on  the 
ground  that,  although  the  scheme  was  void 
as  against  public  policy,  and  he  was  a  party 
to  it,  yet,  as  it  was  still  paxt  executory,  he 
was  entitled  to  his  money.  In  Cone  v.  Russel 
[1801]  48  N.  J.  £q.  208,  21  Atl.  847,  the 
complainants  had  executed  a  proxy,  irrevoca- 
ble in  its  terms,  empowering  the  defendants 
to  vote  certain  shares  of  stock  owned  by  com- 
plainants, so  as  to  accomplish  certain  results 
in  the  management  of  the  corporation  issu- 
ing the  stock — ^among  others,  the  employment 
[392]  of  one  of  the  complainants  as  manager 
of  the  concern  at  a  large  salary.  The  vice 
chancellor  held  that,  although  the  complain- 
ants were  m  fKxri  delicto,  they  were  entitled 
to  relief  against  the  illegal  agreement,  to  have 
the  proxy  canceled,  and  to  be  restored  to  their 
former  situation.  To  the  same  effect  is  Shep- 
pard  V.  Rockingham  Power  Co.  [1909]  150 
N.  C.  776,  64  S.  E.  894.  Many  other  cases 
might  be  cited,  but  the  controlling  principle 
in  them  all  is  that,  until  an  agreement  void 
as  against  publio  policy  is  fully  executed, 
either  party  may  retreat,  and  by  appropriate 
proceedings  the  court  will  restore  him  as 
far  as  possible  to  his  previous  state.'' 

In  Souhegan  Nat.  Bank  v.  Wallace,  snpra» 
it  was  held  that  an  agent  who  has  money 


furnished  him  for  the  purpose  of  secretly 
securing  the-  return  of  stolen  securities,  is 
liable  for  the  balance  of  such  money  remain- 
ing unexpended  in  his  hands.  In  this  case 
the  court  said:  "And  adopting  even  the  de- 
fendant's theory,  that  the  money  was  know- 
ingly advanced  by  the  plaintiffs  for  an  illegal 
purpose,  he  cannot  be  permitted  to  retain 
the  benefit  which,  in  his  representative  ca- 
pacity he  seeks  to  derive  from  the  wrongful 
act  of  his  intestate;  for  it  is  consonant  to  the 
letter  as  well  as  to  the  spirit  of  the  law,  that, 
as  sudi  alleged  purpose  was  not  fully  exe- 
cuted, there  was  a  looua  paenitentiae  as  to 
the  unexpended  balance  of  the  money  of  which 
the  plaintiffs  might  legally  and  properly  avail 
themselves.'* 

In  Ware  v.  Spinney,  supra,  the  court  said: 
"The  illegality  that  defeats  a  recovery  of  the 
money  is  not  in  the  intent  alone.  It  has 
been  well  said:  'persons  may  not  be  pun- 
ished either  in  civil  or  criminal  courts  for 
unlawful  intentions.  It  is  the  consummation 
of  these  unlawful  intentions  that  places  a 
party  without  the  law.  If  the  unlawful  in- 
tention or  transaction  is  not  carried  out,  if 
nothing  is  done  under  it,  my  servant  has 
my  property,  and  I  am  entitled  to  its  return. 
As  in  the  present  case,  he  is  acting  under  a 
special  agency  which  I  have  a  ri^t  to  revoke 
at  any  time  before  performance,  [893]  and, 
when  so  revoked,  I  am  entitled  to  my  own. 
It  cannot  be  better  public  policy  to  deny  me 
a  recovery  of  the  stock  than  to  encourage 
my  agent  to  oommit  a  criminaJl  offease.* 
(Wassermann  v.  Sloss  [1897]  117  Cal.  425, 
59  Am.  St.  Rep.  209,  4«  Pac.  566,  38  LJLA. 
176.)  Until  the  contemplated  action  is  exe- 
cuted— ^the  money  converted  to  the  illegal 
ujse — ^the  parties  are  given  an  opportunity  to 
repent  and  rescind,  and  the  doctrine  of  locus 
paerUtentiaef  as  it  is  called,  is  applied.  "See- 
ing the  error  of  his  ways,  the  law  says  a 
party  may  withdraw  from  the  transaction; 
and  it  extends  to  him  a  helping  hand  by 
offering  the  inducement  of  giving  back  to  him 
anything  of  value  with  which  he  has  parted.' 
(Wassermann  v.  Sloss,  supra.)  The  same 
view  was  well  expressed  by  the  supreme  court 
of  Maine  where  it  was  said:  'The  law  encour- 
ages a  repudiaticm.  of  the  illegid  contract, 
even  by  a  guilty  participator,  as  long  as  it 
remains  an  executory  contract  or  the  illegal 
purpose  has  not  been  put  in  operation.  .  .  . 
''It  best  comports  with  public  policy  to  arrest 
the  illegal  transaction  before  it  is  consum- 
mated."' (Tyler  v.  Carlisle  [1887]  79  Me. 
210,  212,  213,  9  Atl.  356,  1  Am.  St.  Rep. 
301.)  In  Morgan  v.  Groff  [1848]  4  Barb. 
(N.  Y.)  524,  it  was  said:  'As  long  as  money 
deposited  with  an  agent  for  sn  illegal  purpose 
remains  unemployed,  or  if  the  purpose  be 
countermanded  by  the  principal  before  its  ap- 
plication, it  is  a  debt  which  may  be  recovered 
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from  the  agent  by  the  principal,  either  at  law 
or  in  equity.*" 

In  MuUer  v.  Stoecker  Cigar  Co.  supra,  422, 
the  court  said:  "It  seems  to  be  the  general 
holding  of  the  courts  that,  so  long  as  an  il- 
legal contract  remains  executory  and  the 
illegal  purpose  has  not  been  put  into  opera- 
tion, the  one  who  has  paid  money  thereon  to 
the  other  party  may  repudiate  the  contract 
and  recover  back  the  money.  Stover  v.  Flow- 
er [1903]  120  la.  514,  94  N.  W.  llOO,  and 
cases  cited;  McCall  v.  Whalcy  [1908]  52  Tex. 
Civ,  App.  646,  115  S.  W.  058." 

In  Aughey  v.  Windrcm  (1908)  137  la.  315, 
321,  114  X.  [394]  W.  1047,  the  court  said: 
"One  of  the  defenses  interposed  was  that 
plaintiff  was  in  pari  delicto,  and  for  this 
reason  was  not  entitled  to  relief.  If  it  be 
conceded  that  she  was  knowingly  and  volun- 
tarily participating  in  an  unlawful  enterprise 
she  had  the  right  to  repent  of  her  wrong  at 
any  time  before  consummation  in  whole  or 
in  part  of  the  illegal  agreement,  and  sue  for 
the  return  of  what  she  had  advanced  in  aid 
of  its  execution.  Barnett  v.  Mendenhall 
[1875]  42  la.  296;  Hunns  v.  Donovan  Com- 
mission Co.  [1902]  117  la.  516,  91  X.  W.  789; 
Stover  v.  Flower,  120  la.  514,  94  X.  W.  1100. 

There  are  many  other  cases.  I1ie  pase  of 
Taylor  v.  Bowers  [1876]  1  Q.  B.  P.  (Eng.) 
291,  was  an  action  to  recover  the  value  of 
property  assigned  fbr  the  purpose  of  defraud- 
ing creditors.  A  verdict  was  rendered  for 
plaintiff  with  leave  to  move  to  enter  a  ver- 
dict for  the  defendant.  A  rule  was  obtained 
on  the  ground  that  the  plaintiff  could  not 
by  the  allegations  of  his  own  fraud  get  back 
the  goods  from  the  defendant.  The  Queens 
Bench  sustained  the  verdict,  the  Chief  Jus- 
tice, Cockbum,  delivering  ,,the  opinion.  The 
defendants  then  appealed  to  the  court  of 
appeals,  where  the  judgment,  was  affirmed. 
Both  eouirts  agreed  that  an  illegal  contract 
partially  performed  might  be  repudiated  and 
the  money  paid  upon  it  recoyered.  Lord 
Justice  Mellish,  in  the  court  of  appeals,  said: 
"if  the  illegal  transaction  had  been  carried 
out  the -plaintiff  himself  in  ray  judgment, 
could  not  have  recovered  the  goods.  But  the 
illegal  transaction  was  not  carried  out;  it 
came  wholly  to  an  end.  To  hold  that  the 
plaintiff  is  enabled  to  recover  does  not  carry 
out  the  illegal  transaction,  but  the  effect  is 
to  put  everybody  in  the  same  situation  as 
they  were  before  the  illegal  transaction  was 
determined  upon,  and  before  the  parties  took 
any  steps  to  carry  it  out.  That,  I  apprehend, 
is  the  true  distinction  in  point  of  law.  If 
moaoy  iB  paid  ot  goodf  delivered  for  an  ille- 
gal purpose,  the  persoa  who  had  so  paid  the 
money  or  delivered  the  goods  may  recover 
them  back  before  the  [395]  illegal  purpose 
is  carried  out;  hut  if  he  waits  till  the  illegal 
purpose  is  carried  out,  or  If  he  seeks  to  en- 


force the  illegal  transaction,  in  neither  case 
can  he  maintain  an  action;  the  law  will  not 
allow  that  to  be  done."  The  same  rule  sub- 
stantially is  laid  down  in  the  following  Eng- 
lish cases:  Lowry  v.  Bourdieu  (1780)  2 
Dougl.  (Eng.)  468;  Tappenden  v.  Randall 
(1801)  2  B.  &  P.  (Eng.)  467;  Hastelow  v. 
Jackson  (1828)  8  B.  &  C.  221,  16  E.  C.  L. 
204;  Bone  ▼.  Ekless  (1860)  5  H.  &  N.  (Eng.) 
•926;  Doe  v.  Smith  (1798)  7  T.  R.  (Eng.) 
631;  Cotton  v.  Thurland  (1793)  5  T.  R. 
(Eng.)  405;  Smith  V.  Bickmore  (1812)  4 
Taunt.  (Eng.)  474;  Munt  v.  Stokes  (1792)  4 
T.  R.   (Eng.)  661. 

In  Morgan  r.  Groff  (1848)  4  Barb.  fX.  Y.) 
524,  it  is  held  that  money  paid  on  an  illegal 
contract,  which  remains  executory,  can  be 
recovered  back  in  an  action  founded  on  a 
disaffirmance,  and  on  the  ground  that  it  is 
void.  To  the  same  effect  are:  Utica  Ins.  Co. 
V.  Kip  (1827)  8  Cow.  (N.  Y.)  20;  Merritt  v. 
Millard  (1868)  4  Keyes  (N.  Y.)  208;  White 
V,  Tranklin  Bank  (1839)  22  Pick.  (Mass.) 
181;  Lowell  V.  Boston;  etc.  R.  Co.  (1839) 
23  Pick.  (Mass.)  24,  34  Am.  Dec;  33. 

In  Thomas  v.  Richmond  (1870)  12  Wall. 
349,  20  TJ.  S.  (L.  ed.)  453,  the  court  cites 
with  approval  the  note  of  Mr.  Frere  to  the 
case  of  Smith  v.  Bromley  (1781)  2  Dougl. 
(Eng.)  696,  to  the  effect  that  a  recovery  can 
be  had,  as  for  money  had  and  received,  when 
the  illegality  consists  in  the  contract  itself, 
and  the  contract  is  not  executed;  in  such 
case,  there  is  a  locus  pa^enitentiaef  the  delic- 
tum is  incomplete,  the  contract  may  he  re- 
scinded by  either  party. 
'  Mr.  Parsons,  in  his  work,  2  Parsons,  Con- 
tracts 746,  says  t  "All  contracts  which  provide 
that  anything  i^hall  be  done  which  is  dis- 
tinctly prohibited  by  la'^,  or  morality,  or 
public  policy,  are  void,  so  he  who  advances 
money  in  consideration  of  a  promise  or  Tinder- 
takes  to  do  such  a  thing  may,  at  any  time 
before  it  is  done,  rescind  the  contract,  and 
prevent  the  thing  from  being  done,  and  re- 
cover back  his  money."  To  the  same  effect, 
see,  3  Addison,  Contracts  (Am.  ed.)  §  1412; 
[396]  Chitty,  Contracts  (11th  Am.  ed.)  M4; 
1  Story,  Contracts  (5th  ed.)  §  617;  2  Gteen- 
leaf.  Evidence   (Lewis's  ed.)    §  111. 

It  may  be  conceded  that  our  own  cases  have 
gone  very  far  in  refusing  aid  to  one  Xvho  has 
been  a  party  to  an  illegal  contract,  where 
it  has  been  even  partly  executed.  As  sug- 
gested above,  appellee  is  not  shown  to  have 
done  anything  with  respect  to  the  illegal 
portion  of  the  contract.  It  is  in  fact  alleged 
that  no  part  of  it  had  been  carried  out.  In  one 
sense  the  contract  is  an  entire  one,  as  embrac- 
ing both  a  legal  and  an  illegal  consideration, 
but  as  indicated  by  the  decisions,  they  may  be 
disassociated  where  the  parties  are  not  equal- 
ly guilty  of  wrong.  Such  cases  as  Cvershiner 
V.  Wisehart  (1877)  59  Ind.  135,  and  Hutchins 
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V.  Weldin  (1888)  114  Ind.  80,  15  N.  E.  804, 
do  not  reach  the  question  here,  because  in  the 
former,  tlie  party  seeking  relief  had  been  an 
active  participant  in  an  undertaking  wholly 
fraudulent,  and  in  the  Hutchins  case  the 
court  plants  the  decision  on  the  ground  that 
the  plaintiff  got  all  that  he  bargained  for. 
So  in  Swain  v.  Bussell  (1858)  10  Ind.  438> 
Swain  got  exactly  what  he  bargained  for, 
and  was  bound  to  know  that  the  whole  trans- 
action was  prohibited.  In  Howard  County  v. 
Garrigus  (1905)  164  Ind.  589,  73  N.  E.  82, 
74  N.  E.  249,  it  is  pointed  out  that  there  is 
a  distinction  between  cases  where  both  par- 
ties are  equally  guilty  of  wrong,  and  where 
one  has  been  overreached  by  another  into  thn 
making  of  the  contract,  and  also  between  ac- 
tions to  enforce,  and  those  to  rescind.  In 
our  own  court,  such  cases  are:  Spaulding  v. 
Nathan  (1898)  21  Ind.  App.  122,  61  N.  E. 
742;  American  Mut.  L.  Ins.  Co.  v.  Mead 
(1906)  30  Ind.  App.  215,  79  N.  E.  626.  The 
strongest  case  perhaps  in  this  State^  present- 
ing <£e  question  of  partial  execution  is  Chi- 
cago, etc.  K.  Co.  V.  Southern  Indiana  R.  Co. 
(1906)  38  Ind.  App.  234,  70  N.  E.  843,  but 
it  will  be  observed  that  the  action  was  to 
enforce,  and  not  rescind,  and  in  that  case  as 
in  the  Mead  case,  the  doctrine  of  Kain  v. 
Bare  (1892)  4  Ind.  App.  440,  31  N.  E.  205, 
and  H^ensburg  v.  Notestine  (1891)  2  Ind. 
App.  97,  [397]  27  N.  E.  108,  is  declared  that 
if  the  contract  is  induced  by  fraud,  it  may  be 
rescinded. 

The  evidence  discloses  that  appellant  took  a 
conveyance  for  property  worth  $10,000  or 
more,  without  any  examination  of  it,  from 
which  the  inference  of  his  relation  to  the. 
transaction  in  its  entirety,  may  be  readily 
drawn.  He  knew  of  the  existence  of  the  oil 
stock,  and  bad  full  knowledge  that  it  was 
practically  of  no  value,  and  that  having  as- 
sented to  the  property  being  incorporated,  he 
knew  that  there  was  nothing  to  do  but  take 
what  he  could  get,  without  any  questions 
asked,  or  inquiry  made,  as  his  evidence  prac- 
tically discloses.  It  also  appears  that  ap- 
pellee received  $250  a  month  for  two  months, 
and  it  is  alleged  he  rendered  full  value  for 
it.  Conceding  that  this  salary  was  received 
under  the  contract,  if  the  services  rendered 
were  of  that  value  as  services,  and  there  is  no 
intimation  to  the  contrary,  and  it  also  ap- 
pears that  he  was  never  secretary  or  director, 
no  estoppel  can  be  predicated  on  that  fact, 
for  no  one  can  be  estopped  by  receiving  what 
he  is  entitled  to,  or  as  in  this  case,  the  fair 
value  of  services  rendered,  in  addition  to  the 
fact  that  it  will  be  presumed  to  be  a  fair 
value.  Drury  v.  Ilayden  (1884)  111  U.  S. 
223,  4  S.  Ct.  405,  28  U.  S.  (L.  ed.)  408; 
Elliott  V.  Sackett  (1883)  108  U.  S.  132,  2 
S.  Ct  375,  27  U.  S.  (L.  ed.)  678;  Smith  v. 
Kidd  (1877)   68  N.  Y.  130,  23  Am.  Rep.  167. 


I  am  impelled  by  these  additional  reasons 
to  concurrence  in  affirmance  ef  the  judg- 
ment. 

Rehearing  denied  June  17,  191& 


NOTE. 

While  as  a  general  rule  the  courts  will  not 
aid  either  party  to  an  illegal  contract  where 
the  parties  are  in  pari  delicto,  a  definite  ex- 
ception to  that  rule  exists  where  the  court  is 
of  the  opinion  that  the  ends  of  public  policy 
will  be  better  served  by  granting  than  by 
withholding  relief.  See  the  note  to  Rideout 
V.  Mars,  Ann.  Cas.  1913D  770,  wherein  the 
cases  are  collated.  That  exception  is  recog- 
nized and  applied  in  the  reported  case.  In 
that  ease  it  appeared  that  by  fraudulent 
representations  a  person  was  induced  to  sub- 
scribe to  the  stock  of  an  oil  company.  By 
the  contract  the  seller,  who  was  the  majority 
stockholder,  stipulated  that'  the  purchaser 
should  be  given  a  lucrative  office  in  the  com- 
pany. The  court,  while  assuming  that  the 
contract  was  void  as  a  dealing  in  corporate 
offices  and  that  the  parties  were  in  pari  de- 
licto, holds  that  in  such  a  situation  public 
policy  is  best  promoted  by  a  ruling  which 
tends  to  thwart  fraudulent  stock  jobbing 
Hchemes,  and  accordingly  allows  the  purchaser 
to  rescind  and  recover  the  purchase  money. 


BOBERTS 

V. 

Nebraska  Supreme  Court— July  1,  1916. 
100  Neh.  199;  168  N.  W.  930. 


CHnliua  Law  -^  FmMie  Trial  —  Wbat 
Ooiuititutea. 

The  statute  requires  criminal  trials  to  be 
held  in  the  courtroom  provided  by  the  county 
board.  Rev.  St.  1913,  §  1162.  The  law  re- 
quires that  trials  be  public,  but  this  require- 
ment is  satisfied  by  admitting  those  who 
could  conveniently  be  accommodated  in  the 
courtroom,  where  the  law  requires  such  trials 
to  be  held,  without  interrupting  the  calm  and 
orderly  course  of  justiee. 

[See  ante,  this  volume,  at  page  026.] 

Courts  —  PUioe  of  Roldiftie  —  Theater. 

It  is  not  proper  to  adjourn  a  criminal  trial 
for  a  capital  offense  from  the  regular  court- 
room to  the  stage  of  a  public  theater,  with- 
out sufficient  cause  for  bo  domgf  the  theater 
itself  being  filled  with  people*  and  under  some 
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circumatances  may  be  bo  prejudicial  to  de- 
fendant as  to  require  a  reversal. 
[See  note  at  end  of  this  case.] 

Trial  — •  Separation  of  Witaoaaoi  —  Be* 
fvsal  to  Order  as  Error. 

The  separation  of  the  witnesses  in  a  crimi- 
nal trial  is  ordinarily  a  matter  within  the 
discretion  of  the  trial  court,  but,  when  re- 
quested, especially  in  a  trial  for  felony,  it  la 
seldom  denied.  When  the  nitnesass  for  the 
prosecution  are  near  relatives,  or  are  or  have 
been  recently  so  associated  that  it  ie  not 
improbable  that  some  of  them  may  be  under 
the  influence  of  another  witness  who  is  inter- 
ested in  the  prosecution,  it  is  erroneous  to 
allow  such  witnesses  to  be  present  and  hear 
each  other's  testimony  against  the  objection 
of  the  defendant. 

Attorneys      —      Attorney      CondnotinK 
Trial  as  Witness  for  OUent. 

It  10  improper  to  allow  one  who  testifies  as 
a  witness  to  the  principal  facts  in  the  ease  to 
also  as  attorney  conduct  the  trial  jn  the  ex^ 
amination  of  witnesses  and  argument  to  the 
jury.  But  the  judgment  will  not  necessarily 
be  reversed  because  an  attorney  at  law,  who 
is  a  witness  in  the  case,  is  allowed  to  assist 
the  prosecuting  attorney  in  the  preparation 
and  in  the  details  of  the  trial. 

[See  13  Ann.  Gas.  31;  Ann.  Cas.  1918B 
711.] 

HFitnesses    -*    Comyetenoy    —    Tonn^ 
Ckild. 

When  a  child  seven  years  of  age  is  offered 
as  a  witness  it  is  the  duty  of  the  court  to 
examine  her,  alone  if  necessary^  as  to  her 
competency,  and  this  sound  judicial  discre- 
tion of  the  court  in  allowing  or  refusing  to 
allow  her  to  relate  to  the  jury  the  facts 
within  her  knowledge  will  not  ordinarily  be 
interfered  with  by  this  court.  It  is  erroneous 
to  take  the  unsworn  statements  of  an  inter- 
ested party  as  to  the  qualifications  of  such 
witness  and  exclude  her  teetimony  without 
examination  by  the  court. 

[See  14  Ann.  Gas.  3;  124  Am.  St.  Hep.  296.] 

Jnry  --  Cnstody  and  Cffi^dnet  —  Eza»i<^ 
nation  of  Artioles  Not  in  ETidenoe, 

In  a  trial  for  felony,  if  the  bailiff  in  charge 
of  the  jury,  with  the  help  of  some  of  the 
jurors  and  without  the  order  of  the  court, 
removes  a  quantity'  of  miscellaneous  articles, 
of  which  some  as  exhibits  have  been  received 
in  evidence,  and  some  have  not,  from  the 
courtroom  to  the  jury  room,  and  such  articles 
are  there  examined  and  considered  by  the 
jury  in  arriving  at  their  verdict,  such  eon- 
duct  will  vitiate  the  verdict>  and  a  new  ixial 
should  \^  awarded. 

[See  generally,  Ann.  Gas.  1915B  742;  Ann. 
Cas.  I915C  924.] 

(Syllabus  by  court.) 

Error  to  District  Gourty  Lincoln  county: 
Gbimes,  Judge. 

Oriminal  action.    Roy  Koberts  convicted  of 
murder  in  first  degree  and  brings  error.    The 
teots  are  stated  in  the  opinion.     Revkbsed. 
Ann.  Cas.  1917B. — 66. 


James  T,' Keefe  for  plaintiff  in  efror. 
Willis  E.  Reed,  Charles  8.  Roe  and  George 
V.  Gibbs  for  defendant  in  error. 

[200]  Sedgwiok,  J. — Defendant  was  con- 
victed in  the  district  court  for  Lincoln  coun- 
ty of  murder  in  the  first  degree.  Tlie  jury 
&xed  the  penalty  at  death,  and  he  prosecuted 
error  to  this  court.  He  is  charged  with 
having  killed  Vernon  Gonnett  on  August  2, 
1914.  Gonnett  was  a  young  farmer  whose 
home  was  at  Bird  Gity,  Kansas.  Mrs.  Gon- 
nett had  not  been  in  robust  health,  and  her 
physician  advised  that  she  live  in  the  open 
air.  Accordingly  the  Gonnett  family  left 
their  home  in  Kansas  and  drove  across  the 
country,  living  in  a  covered  wagon,  and  in- 
tending to  visit  some  relatives  in  this  state. 
They  arrived  at  North  Platte  July  31,  1914, 
where,  by  chance,  they  met  defendant  A 
friendship  appears  to  have  rapidly  developed 
between  the  two  men.  Defendant's  mother 
and  her  husband  Gharles  Glayton,  were  em- 
ployees on  a  ranch  [201]  situated  about  five 
miles  northwest  of  the  city  of  North  Platte. 
Defendant,  together  with  Gonnett  and  his 
wife  and  baby,  drove  to  this  ranch,  arriving 
about  5  o'clock  in  the  evening.  They  camped 
there  for  the  night,  and  the  next  day  Gonnett 
determined  to  seek  work  in  the  neighborhood 
and  to  send  his  wife  and  baby  to  their  people 
by  rail.  Defendant  and  the  Gonnett  family 
drove  to  the  city  of  North  Platte,  where  Mrs. 
Gonnett  iind  the  baby  took  the  train  for 
Mason  Gity.;  Defendant  and  Gonnett  then 
returned  to  the  ranch.  They  remained  there 
that  night  and  until  some  time  the  following 
afternoon.  So  far  there  seems  to  be  no  con- 
flict in  the  evidence.  Gonnett  was  killed,  and 
this  defendant  disposed  of  Gonnett's  prop- 
erty/ and  did  other  things  and  conducted  him- 
self generally  so  as  to  leave  no  doubt  that 
he  had  a  part  in  the  tragedy  that  reaulted 
in  the  death  of  Gonnett.  Defendant  was 
about  22  years  of  age  at  the  time  of  the 
alleged  crime.  He  had  been  convicted  of  rob* 
bery  and  sentenced  to  an  indeterminate  term 
in  the  penitentiary,  but  prior  to  the  date 
charged  in  the  information,  had  been  released 
from  the  penitentiary  on  parole.  Glayton 
was  also  a  paroled  convict,  and  the  defend- 
ant's mother  bad  been  living  with  Glayton 
for  several  years  as  his  wife.  Glayton  and 
his  wife  were  at  first  arrested  for  the  crime, 
but,  so  far  as  the  record  shows,  they  were  not 
prosecuted.  The  questions  to  be  tried  were 
whether  the  crime  committed  was  premedi- 
tated murder  to  obtain  the  property  that 
Gonnett  had  with  him  and  calling  for  the 
death  penalty,  or  whether  the  killing  was 
done  in  a  quarrel  and  the  appropriation  of 
Connett*s  property  was  an  after -thought  so 
that  the  crime  was  of  a  less  degree.  Was  the 
crime  committed  by  this  defendant  alone,  or 
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was  the  fatal  blow  struck  by  Clayton,  making 
him  the  principal  and  his  wife  and  the  de- 
fendant accessories  thereto?  According  to 
the  testimony  for  the  state,  defendant  and 
Connett  drove  away  from  this  ranch  about 
4  o'clock  Sunday  afternoon,  saying  that  they 
were  going  to  the  neighborhood  of  [202]  Her- 
sliey,  where  they  expected  to  find  work,  and 
Connett  was  never  again  seen  alive. 

The  evidence,  if  true,  would  relieve  Mr.  & 
Mrs.  Clayton  from  suspicion.  The  defend- 
ant's testimony  was  that  while  they  were  at 
the  ranch  an  altercation  arose  between  him- 
self and  Connett  which  resulted  in  Connett's 
knocking  defendant  down,  and  while  Connett 
was  continuing  his  attack  and  was  leaning 
over  defendant  attempting  to  choke  him,  upon 
defendant's  cries  for  help,  Clayton  rushed  to 
the  scene  and  struck  Connett  several  blows 
upon  the  head  which  caused  his  death.  He 
says  that  Clayton  first  removed  the  body,  and 
afterwards  he  and  Clayton  planned  the  dis- 
position of  the  body  and  the  property  of 
Connett.  Defendant  disposed  of  the  property, 
and  says  that  he  divided  the  proceeds  with 
Clayton.  He  is  to  some  extent  corroborated 
in  this.  It  is  shown  that  he  received  gold  coin 
for  some  of  Connett's  property.  Clayton 
testified  that  he  did  not  receive  any  of  the 
property  or  the  proceeds  thereof,  and  also 
testified  that  he  had  not  had  any  gold  coin 
from  any  source.  Tliere  was  some  evidence 
that  soon  after  Connett's  disappearance  Clay- 
ton paid  a  $5  gold  coin  for  liquor  at  a  saloon. 

When  such  a  crime  as  this  is  committed, 
so  dangerous  to  the  safety  of  society,  it  is 
of  the  highest  importance  to  ascertain  the 
truth  of  the  case,  to  establish  the  real  char- 
acter of  the  crime,  and  fix  the  responsibility 
upon  the  guilty  party.  Unfortunately  for  the 
interests  of  humanity  it  is  not  always  possible 
to  do  this.  The  greatest  criminal  is  often 
able  to  divert  attention  from  himself,  and  to 
turn  the  vengeance  of  the  public  against  one 
who  may  not  be  free  from  guilt,  but  who  is 
less  guilty  than  himself.  It  too  often  happens 
that  the  one  least  guilty,  oi:  perhaps  even 
entirely  innocent  of  the  crime,  is  made  to 
boar  the  punishment  iherefor,  and  so  satisfy 
the  sense  of  justice  of  the  community,  too 
readily  convinced  in  the  eager  and  laudable 
desire  to  see  the  crime  properly  punished. 
For  these  reasons,  the  [203]  Constitution 
and  laws  have  provided  certain  regulations 
for  the  trial  of  persons  charged  with  crime 
intended  to  prevent  the  terrible  mistake  of 
allowing  the  guilty  to  escape  punishment 
through  a  mistaken  belief  on  the  part  of  the 
public  and  the  authorities  that  justice  had 
been  done.  According  to  the  defendant's  tes- 
timony, there  were  four  living  witnesses  to 
the  crime  besides  the  defendant  himself,  Mr. 
Clayton,  his  wife,  Mrs.  Clayton's  little  girl, 
and  a  boy  about  17  years  old  named  Jones. 


Clayton  and  the  boy  testified  to  the  essen- 
tial facts  relied  upon  as  fastening  the  guilt 
upon  the  defendant.  Mrs.  Claytbn  was  called 
only  in  rebuttal  to  explain  an  incident  which 
it  was  claimed  indicated  her  participation  in 
the  crime.  The  little  girl  was  ofi:ered  as  a 
witness  by  the  defendant,  but  was  excluded 
by  the  court.  And  so  we  do  not  have  the 
evidence  of  either  Mrs.  Clayton  or  the  little 
girl,  both  of  whom  were  present  and  witnessed 
the  crime,  according  to  the  defendant's  ver- 
sion. ' 

The  court  removed  the  trial  from  the  court- 
room to  the  theater,  and  stated  as  a  reason 
therefor:  "By  reason  of  the  insufficiency'  of 
the  court-room  to  seat  and  accommodate  the 
people  applying  for  admission,  and  also  by 
reason  of  there  being  some  question  aa  to  the 
safety  of  the  building  crowded  to  its  full 
capacity  as  it  is,  it  is  by  the  court  ordered 
that  the  further  trial  of  this  pause  be  had  at 
the  Keith  Theater,  and  thereupon  the  court 
was  adjourned  to  Keith  Theater,  where  trial 
proceeded."  The  stage  was  occupied  by  court, 
counsel,  jury,  witnesses,  and  officers  connect- 
ed with  the  trial.  The  theater  proper  was 
crowded  with  curious  spec(;ator8.  Before  the 
trial  was  completed  it  was  returned  to  the 
oourt-roonL^nd  coudiftdad  there.  At  the  ad- 
journment of  court  on  one  occasion  the  bailifii 
announced  from  the  stage:  ''The  regular  show 
will  be  t<nnorrow;  matinee  in  the  afternoon 
and  another  performance  at  8:30.  Court  is 
now  adjourned  until  7:30."  The  court  mani- 
fested no  disapproval  of  this  announcement. 
The  defendant  now  insists  that  such  pro- 
ceedings wera  prejudicial  [204]  to  the  calm 
e<msideration  of  his  cause  to  which  be  was 
entitled. 

The  law  requires  that  trials  shall  be  pub- 
lic, but  this  requirement  is  satisfied  by  ad' 
mitting  those  who  could  conveniently  be  ac- 
commodated in  the*  eourt-room  where  the 
law  requires  such  trials  to  be  held  (Rev.  St. 
1913,  sec.  1182),  without  interrupting  the 
calm  and  orderly  course  of  justice.  This 
young  man  was  already  a  convict.  Did  the 
jury  infer  from  these,  and  other  similar  trans- 
actions, that  it  was  inunaterial  in  what  man- 
ner the  defendant  was  tried;  that  it  was  not 
necessary  to  take  great  pains  in  weighing  the 
evidence  against  a  eonvict  who  by  his  own 
admissions  had  violated  the  law?  It  is  not 
clear  that  the  defendant  was  not  prejudiced 
by  these  proceedings. 

The  defendant  demanded  that  the  state's 
witnesses  be  separated  so  as  not  to  hear  each 
other's  testimony.  In  some  jurisdictions  this 
is  a  matter  of  right.  1  €rreenleaf.  Evidence 
(16th  ed.)  sec.  432,  says:  'This  order,  upon 
the  motion  or  suggestions  of  either  partv,  is 
rarely  withheld."  Binfield  v.  State,  16  Neb. 
484,  19  N.  W.  607.  In  our  state  it  has  been 
considered  to  rest  in  the  discretion  of  the 
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trial  court.  This  coart  has  said  that  the 
practice  of  bo  separating  the  witnesses  'Hs  a 
good  one,  as  it  tends  to  elicit  the  truth  and 
promote  the  ends  of  justice."  Chicago,  etc. 
R.  Co.  y.  Kellogg,  54  Neb.  138,  141,  74  N.  W. 
403.  So  far  as  we  now  recollect,  the  court 
has  never  suggested  what  would  amount  to 
an  abuse  of  discretion  in  that  regard.  To 
liave  separated  these  witnesses  would  seem 
to  have  been  peculiarly  appropriate  in  this 
case.  It  was  urged  that  the  witness  Johnny 
Jones  was  of  weak  mind  and  under  the  in- 
fluence and  control  of  Clavton,  with  whom  he 
worked.  Clavton  testified  to  a  condition 
which  would  relieve  himself  of  all  guilt  and 
place  the  awful  responsibility  for  this  crime 
upon  the  young  man.  The  boy  Jones  reit- 
erates the  story  of  Clayton  in  all  its  details, 
and  so  the  evidence  of  Roberts  is  overborne, 
and  it  is  supposed  to  be  established  beyond  a 
reasonable  [205]  doubt  that  Roberts  is  alone 
responsible  for  the  death  of  Connett.  Such 
conditions  call  for  the  separate  examination 
of  the  witnesses,  and  this  court  has  never  held 
that  it  is  not  an  abuse  of  discretion  to  deny 
the  request  under  such  conditions.  The  rea- 
son given  by  the  court  for  refusing  to  separate 
the  witnesses  was  stated  upon  the  record: 
'The  temperature  ranging  about  zero,  and 
by  reason  of  the  fact  that  there  is  no  place 
where  witnesses  can  be  kept,  for  the  want  of 
proper  and  suitable  conveniences,  the  appli- 
cation is  denied."  There  were  no  conveniences 
at  the  theater  to  enable  the  court  to  conduct 
the  trial  in  the  regular  and  ordinary  manner. 
The  rights  of  the  defendant  were  prejudiced, 
and  this  was  made  necessary  principally 
because  of  the  unauthorized  removal  of  the 
trial   from   the   court-room. 

Edward  G.  Maggi,  of  the  state  board  of 
pardons,  who  is  also  a  member  of  the  bar, 
was  appointed  by  the  court  to  assist  the 
county  attorney  in  the  prosecution.  "Mr. 
Maggi  was  active  in  obtaining  evidence  and 
was  an  important  witness  in  the  case.  Ordi- 
narily it  is  not  expected  that  the  attorney 
in  the  case  will  be  also  a  principal  witness. 
Trial  lawyers  of  experience  hesitate  to  act 
as  witnesses  and  active  counsel  in  the  trial 
unless  under  unusual  circumstances  it  becomes 
necessary  to  identify  some  writing  or  supply 
some  formal  proof  of  a  matter  peculiarly 
within  the  knowledge  of  counsel  as  such.  To 
discuss  in  argument  the  reliability  and  weight 
of  one's  own  evidence  is  embarrasping  to 
eounsel,  and  sometimes  confusing  to  jurors. 
In  this  case,  however,  the  part  taken  by  Mr. 
Maggi  in  the  trial  does  not  seem  to  have 
been  inconsistent  with  his  position  as  a 
witness  or  his  interest  as  an  officer  of  the 
state. 

The  little  girl  offered  by  the  defendant  as 
a  witness  was  a  little  less  than  seven  years 
of  age.     The  defendant  asserts  that  if  she 
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were  allowed  to  testify  her  evidence  would 
satisfy  the  jury  that  Clayton  and  his  wife, 
who  were  first  arrested  for  the  crime,  were 
the  principal  [206]  criminals;  that  they  di- 
rected him  in  disposing  of  Cennett's  prop- 
erty and  shared  in  the  proceeds.  The  court, 
without  himself  examining  the  little  girl,  left 
substantially  to  Mrs.  Clayton  to  determine 
whether  she  be  allowed  to  testify,  and  it  is 
urged  that  Mrs.  Clayton,  not  being  under 
oath,  and  having  reasons  to  fear  that  the 
evidence  offered  would  convict  her  of  crime 
advised  that  the  girl  was  not  competent.  The 
judge  then  informed  the  jury: 

"Gentlemen,  this  is  a  child.  She  has  not 
reached  the  age  of  seven  years.  She  has  not 
gone  to  school  to  exceed  three  months.  We 
all  know  that  at  that  immature  age  children 
get  ideas  from  suggestion.  To  the  court's 
mind  it  would  be  -cruelty  to  attempt  to  force  a 
child  of  that  immature  age;  she  doesn't 
know  or  understand  any  of  the  obligations 
of  the  oath,  and  therefore  the  court  will  not 
permit  her  to  be  put  upon  the  stand,  because 
of  her  immature  age  and  because  of  her  in- 
ability to  understand  and  know  the  obliga- 
tion of  an  oath.  The  child  is  of  that  imma- 
ture age  that  as  soon  as  the  suggestion  is 
made  that  she  come  upon  the  stieind,  even 
though  accompanied  by  her  mother,  she 
breaks  down  and  cries  through  fear,  and  this 
takes  plaoe  in  the  court's  presence  and  hear- 
ing" 

A  little  child  is  generally  supposed  to  be 
likelv  to  tell  the  truth,  and  the  trial  court 
will  not  usually  reject  her  evidence  without 
first  examining  her  as  to  her  intelligence  and 
tmder standing.  To  examine  another  person 
who  may  have  the  strongest  motive  to  pre- 
vent the  child  from  telling  the  jury  just  what 
took  place,  and  to  exclude  the  child's  evidence 
because  of  the  say-so  of  the  interested  person 
so  examined,  is  not  the  usual  practice.  It 
is  not  strange  that  the  child  was  frightened 
She  was  perhaps  not  accustomed  to  taking 
part  in  a  state  performance  before  a  theater 
ftill  of  curious  and  excited  people.  If  she 
had  been  encouraged  by  the  court  in  the  quiet 
and  order  of  the  usual  trial  court-room,  sepa- 
rate and  apart  from  the  other  witnesses,  and 
free  from  [207]  fear  of  those  interested  par- 
ties who  for  their  own  protection  may  have 
tried  to  overawe  her  in  advance,  she  might 
possibly  have  convinced  the  court  that  she 
had  a  clear  rememberance  of  the  whole  trans- 
action in  question,  and  that  she  eould  relate 
it  in  such  a  way  as  to  greatly  assist  the 
jury. 

After  the  case  had  been  submitted  to  the 
jury,  and  in  the  absence  of  the  judge,  and 
without  his  order  or  knowledge,  the  bailiff 
permitted  some  of  the  jurors  to  leave  the 
jury-room,  and  go  to  the  court-room,  and 
there,  with  the  help  of  the  bailiff,  they  gath- 
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ered  exiiibits  including  as  it  is  alleged,  "a 
certain  skull,  a  jaw-bone,  the  partial  skeleton 
of  a  hand  or  some  fingers,  several  shirts,  a 
hat,  cap,  two  or  three  pairs  of  trousers,  a 
pair  of  shoes,  belt,  a  post  card,  one  photo- 
graph of  the  alleged  place  where  the  alleged 
body  was  supposed  to  have  been  found,  one 
white  dress  and  a  skirt  belonging  to  Mrs. 
Clayton,  .  .  .  one  bed  comforter,  together 
with  some  alleged  human  hair,  and  a  suit 
case,  and  a  photograph  purporting  to  be  a 
family  photograph  of  the  Connett  family," 
of  which  some  had  been  received  in  evidence, 
and  some  had  not,  and  took  them  to  the  jury- 
room,  and  there  discussed  the  bearing  of 
these  promiscuous  articles  upon  the  prob- 
ability of  guilt  of  the  defendant.  This 
transaction  requires  no  discussion.  It  is  uni- 
versally held  that  such  misconduct  requires 
a  reversal. 

It  is  also  complained  that  a  juror  had  be* 
fore  the  trial  stated  his  positive  opinions  as 
to  the  guilt  of  defendant,  but  denied  upon  his 
voir  dire  examination  that  he  had  formed  or 
expressed  any  such  opinion;  that  one  of  the 
jurora  in  the  jury-room  stated  important  mat- 
ters of  fact,  and  drew  a  ''map"  of  the  locality 
of  the  crimen  which  showed  different  measure- 
ments and  distances  than  those  testified  to 
by.  the  witnesses,  and  otherwise  misled  his 
fellow  jurors;  that  the  bailiff  talked  with  the 
jurors  while  they  were  considering. their  ver- 
dict. But  these,  and  some  other  matters  com- 
plained [208]  of,  will  not  be  likely  to  affect 
another  trial,  and  it  seems  unnecessary  to 
discuss  them  at  length.  The  defendant  haa 
been  unfortunate  in  his  home  life,  or  rather 
in  his  lack  of  a  home,  and  in  his  vicious 
surroundings.  His  mother  was  living  with 
Clayton,  a  convict  of  mature  years,  as  his 
wife.  If  defendant  is  not  guilty  as  charged, 
this  man  Clayton  was  the  cause  of  Connett's 
death.  It  is  of  the  highest  importance  to 
determine,  if  possible,  the  truth  of  the  matter. 
At  all  events,  in  view  of  the  manifold  errors 
indicated,  this  court  cannot  say  that  there 
has  been  a  trial  as  the  law  requires^  and  the 
judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed. 

Rose,  J. — I  concur  in  the  reversal  of  the 
conviction  on  two  grounds:  (1)  There  was 
prejudicial  error  in  the  transferring  of  the 
place  of  trial  from  the  court-house  to  the 
opera  house  and  in  the  resulting  conduct  at 
the  latter  place.  (2)  Failure  of  the  trial 
court  to  interrogate  the  child  offered  as  a 
witness  on  behalf  of  defendant  and  the  order 
preventing  her  from  testifying  without  a 
proper  inquiry  into  her  capacity  to  testify 
require  a  new  trial. 

M0HBI86ET,  C.  J.  ( dissenting ) . — According 
to   the   testimony   for   the   state,   defendant 
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and  Connett  drove  away  from  the  ranch  about 
4  o'clock  Sunday  afternoon,  saying  that  they 
were  going  to  the  neighborhood  of  Hershey, 
where  they  expected  to  find  work.  The  fol- 
lowing morning  defendant  drove  Connett*s 
team  and  wagon  to  a  livery  stable  in  Hershey. 
He  there  sold  the  team  and  wagon  for  $250, 
executed  a  bill  of  salfe  therefor,  and  signed 
thereto  the  name  "Vernon  Connett."  He  re- 
ceived in  payment  a  check  made  payable  to  ^ 
"Vernon  Connett."  He  wrote  the  name 
"Vernon  Connett"  thereon  and  cashed  the 
check  at  a  local  bank.  He  then  went  to  the 
post  office  and  [209]  wrote  a  postal  card,  di 
rected  to  "Mrs.  Connett,  Mason  City,  Neb.' 
On  this  card  he  wrote:  "Dear  girL  Glad  you 
are  all  right.  Roy  went  to  South  Dakota. 
I  am  going  to  do  some  hauling.  Don't  write 
for  3  or  4  days,  I  won't  be  in  town.  V.  C." 
He  mailed  this  card  to  Mrs.  Connett.  Taking 
the  trunks  and  personal  baggage  belonging 
to  Connett  that  were  in  the  wagon,  he  hired  a 
conveyance  which  conveyed  him  and  this  bag- 
gage to  North  Platte.  He  there  took  a  train 
to  Lincoln,  called  on  the  secretary  of  the 
state  prison  board,  made  his  monthly  report 
as  was  required  under  his  parole,  then  went 
to  the  penitentiary  and  reported  to  the  war- 
den, and  after  staying  around  the  city  of 
Lincoln  a  day  or  two  returned  again  to  the 
ranch  whfa;e..h^6  mother  was  living,  paid  a 
short  visit  to  t^i$  family  and  again  departed. 
Soqji  thereafter  a.  search  was  instituted  for 
Connett;  the  postal  card  which  defendant 
had  mailed  was  discovered  to  be  a  forgery, 
the  team  was  located,  and  it  was  generally 
understood  that  Connett  had  met  with  foul 
play.  Defendant's  parole  was  revoked  and 
he  was  again  placed  in  the  penitentiary.  His 
mother  and  stepfather  were  arrested,  but,  so 
far  as  the  record  discloses,  no  formal  com- 
plaints were  filed  against  thenL  They  told  a 
number  of  conflicting  stories,  but  finally  gave 
information  which  led  to  the  discovery  of 
Connett's  body  in  the  bed  of  the  Platte  river 
near  the  town  of  Hershey,  in  Lincoln  county, 
January  13,  1015.  Decomposition  had  pro- 
gressed to  such  a  d^^ee  that  tlie  body  could 
not  be  identified  by  the  features,  but  it  was 
identified  beyond  question  by  the  clothing, 
teeth,  and  other  marks.  Three  puncture  frac- 
tures were  found  in  the  skull,  one  in  the 
frontal  bone  and  one  on  either  side,  and 
the  testimony  shows  that  any  of  these  might 
prove  fatal.  There  is  no  direct  proof  as  to 
how  these  fractures  were  produced,  nor  by 
what  hand  the  blows  were  struck.  The  case, 
so  far  as  the  state  is  concerned,  rests  on  the 
testimony  of  Charles  Clayton,  the  stepfather, 
and  Johnny  Jones,  a  17-year-old  boy  [210] 
who  worked  on  the  ranch,  corroborated  by 
the  conduct  of  defendant  a»d  supported  by 
his  confiicting  stories.  Clayton  and  Jones 
testify  that  defendant  and  Connett  left  the 
ranch   together  on  Sunday  evening,  August 
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2,  the  evening  before  defendant  sold  Gonnett's 
team  in  the  town  of  Hershey. 

The  defendant,  testifying  in  his  own  behalf, 
admitted  meeting  Connett  and  family  in 
North  Platte,  and  all  the  incidents  as  shown 
by  the  state  down  to  Sunday  afternoon.  His 
atory  as  given  on  the  trial  is  that  during  the 
afternoon  he  and  Connett  engaged  in  a  quar- 
rel; that  Connett  knocked  him  down  and  was 
in  the  act  of  choking  him  when  he  called 
for  help;  that  his  stepfather,  Clayton, 
rushed  out  with  a  hammer,  struck  Connett 
on  the  head,  felled  him  to  the  ground,  and 
then  struck  him  two  or  three  blows  with  the 
hammer,  and'  that  Connett  instantly  died. 
He  then  says  that  Clayton,  Mrs.  Clayton,  de- 
fendant's mother,  and  defendant  carried  the 
body  75  or  lOO  yards  and  hid  in  it  a  clump 
of  weeds;  that  later  they  carried  the  body 
back  again,  put  it  in  a  wagon,  and  that  he 
drove  away  with  this  body,  with  directions 
from  Clayton  to  hide  it  so  as  to  conceal  the 
crime,  and  to  then  proceed  to  Hershey  and 
sell  the  team  and  wagon;  that,  pursuant  to 
these  instructions  from  Clayton,  he  took  the 
body  to  the  point  where  it  was  later  found  in 
the  river  bed;  made  the  sale  of  the  team, 
wrote  the  postal  card,  and  went  to  North 
Platte,  where  he  divided  the  proceeds  of  the 
team  with  Clayton. 

This  entire  story  is  denied  by  Clayton. 
It  is  also  denied  by  Jones.  Jones  is  referred 
to  by  counsel  for  defendant  as  lin  idiot,  and 
it  is  strenuously  insisted  that  his  testimony  is 
not  worthy  of  belief.  Although  17  years  of 
age,  he  had  never  advanced  beyond  the  fourth 
grade  in  school,  and  he  seems  to  be  sub- 
normal mentally.  Nevertheless  he  tells  a 
straightforward  and  convincing  story.  He 
was  cross-examined  at  length  without  his 
testimony  being  shaken  in  the  least,  and 
[211]  there  is  nothing  to  indicate  that  he 
had  any  disposition  to  depart  from  the  truth. 

A  number  of  assignments  are  directed  to 
the  admission  of  exhibits.  These  exhibits  re- 
late to  matters  which  the  defendant  later 
admitted  in  his  own  testimony.  This  was 
properly  a  part  of  the  staters  case,  and  their 
admission  could  not  have  been  prejudicial. 

During  the  trial  the  court,  on  its  own  mo- 
tion, made  the  following  ilnding:  "By  reason 
of  the  insufficiency  of  the  court-room  to  seat 
and  accommodate  the  people  applying  for 
admission,  and  also  by  reason  of  there  be- 
ing some  question  as  to  the  safety  of  the 
building  crowded  to  its  full  capacity  as  it 
is,  it  is  by  the  court  ordered  that  the  further 
trial  of  this  cause  be  had  at  the  Keith  Thea- 
ter, and  thereupon  the  court  was  adjourned 
to  Keith  Theater,  where  the  trial  proceeded" 
— and  transferred  the  trial  from  the  Lincoln 
county  courthouse  to  the  Keith  Theater  in 
the  city  of  North  Platte.  There  the  court, 
attorneys,  witnesses,  and  jury  were  seated  on 


the  stage,  and  the  body  of  the  house  was 
filled  with  spectators.  Defendant's  oounsel 
objected  to  the  transfer  of  the  trial,  and  also 
objected  to  the  seating  of  the  witnesses  for 
l^e  state  on  the  stage,  and  asked  that  they 
be  excluded  from  the  room  during  the  trial. 
His  objections  and  motion  were  overruled; 
the  court  saying  that  there  were  no  adequate 
accommodations  for  the  witnesses  elsewhere. 

During  the  progress  of  the  trial  the  court 
bailiff  made  the  following  announcement  from 
the  stage  of  the  theater  as  court  was  about 
to  take  a  recess:  '^The  regular  show  will  be 
tomorrow;  matinee  in  the  afternoon  and  an- 
other performance  at  8:^0.  Court  is  now 
adjourned  until  7:30."  This  announcement 
of  a  show  did  not  refer  to  the  trial,  but  to  an 
exhibition  to  be  given  by  a  troupe  of  pro- 
fessional actors,  and  it  seems  to  be  conceded 
that  the  arrival  of  this  show  troupe  necessi- 
tated the  surrender  of  the  theater,  and  that 
thereafter  the  trial  was  conducted  in  the 
courthouse.  [212]  The  administration  of  jus- 
tice ought  not  to  be  confused  or  confounded 
with  shows  and  entertainments.  The  trial 
ought  to  have  been  conducted  in  the  court- 
house with  the  decorum  becoming  a  judicial 
investigation  where  a  defendant  is  on  trial 
for  his  life.  However,  after  carefully  read- 
ing all  of  the  testimony,  I  find  the  evidence  of 
defendant's  guilt  so  strong  that  I  cannot 
concur  in  an  opinion  that  sets  aside  the  ver- 
dict of  the  jury  merely  because  the  court,  in 
this  respect,  turned  aside  irom  the  beaten 
path  of  judicial  procedure. 

In  addition  to  the  witnesses  who  testified 
for  the  state,  there  were  present  at  the  ranch 
on  that  Sunday  afternoon  defendant's  mother 
and  his  half-sister,  Nellie  Roberts,  a  child 
then  just  past  six  years  of  age.  Defendant's 
mother  was  not  called  as  a  witness  by  either 
side  as  to  what  occurred  at  the  ranch,  but 
defendant  asked  to  have  the  little  girl  called 
as  a  witness.  Thereupon  the  court  interro- 
gated the  little  girl's  mother,  but  without 
putting  her  tinder  oath,  and  elicited  the  in- 
formation that  the  child  had  gone  to  school 
two  or  three  months,  and  that  she  had  at- 
tended Sunday  School  "part  of  the  time,"  and 
then,  turning  to  the  jury,  the  court  said: 
"Gentlemen,  this  is  a  child.  She  has  not 
reached  the  age  of  seven  years.  She  has  not 
gone  to  school  to  exceed  three  months.  We 
all  know  that  at  that  immature  age  children 
get  ideas  from  suggestion.  To  the  court's 
mind  it  would  be  cruelty  to  attempt  to  force 
a  child  of  that  immature  age;  she  doesn't 
know  or  understand  any  of  the  obligations  of 
the  oath,  and  therefore  the  court  will  not  per- 
mit her  to  be  put  upon  the  stand,  because 
of  her  immature  age  and  because  of  her  in- 
ability to  understand  and  know  the  obligation 
of  an  oath.  The  child  is  of  that  immature 
age  that  as  soon  as  the  suggestion  is  made 
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that  she  come  upon  the  stand,  even  though 
accompanied  by  her  mother,  she  breaks  down 
and  cries  through  fear,  and  this  takes  place 
in  the  court's  presence  and  hearing.'* 

[213]  Thereupon  counsel  for  defendant  of- 
fered to  call  witnesses  and  have  them  exam- 
ined relative  to  the  competency  of  the  child, 
but  the  oflfer  was  denied.  He  .  then  offered 
to  prove  by  the  child  tliat  a  fight  occurred  at 
the  ranch  substantially  as  detailed  by  the 
defendant.  This  offer  was  also  denied,  and 
the  ruling  of  the  court  is  as&igned  as  error. 

"Xo  fixed  rule  can  be  laid  down  as  to  the 
age  a  child  must  be  to  entitle  it  to  testify 
as  a  witness  in  a  court  of  justice.  The  ques- 
tion of  competency  of  a  person  to  be  a  wit- 
ness must  be  left  to  the  sound  legal  discre- 
tion of  the  trial  judge,  leaving  to  the  jury 
to  determine  the  credit  that  ought  to  be 
given  to  the  testimony."  Davis  v.  State,  31 
Xeb.  247,  255,  47  X.  W.  854. 

The  court  has  made  a  specific  finding  as  to 
the  appearance  and  conduct  of  the  child,  and 
in  the  exercise  of  that  sound  legal  discretion 
which  is  vested  in  the  trial  judge  has  ex- 
cluded the  testimony.  The  mother  of  the 
child  was  present  and  might  have  been  called 
to  prove  the  same  matters  souglit  to  be  proved 
by  the  child.  It  nowhere  appears  that  she 
was  unfriendly  to  the  defendant,  nor  is  any 
reason  given  for  not  calling  her.  It  was 
suggested  in  argument  that  she  might  conceal 
the  truth  in  order  to  protect  her  husband, 
but  we  can  hardly  indulge  the  belief  that  this 
woman,  who  was  then  living  with  her  third 
husband,  would  conceal  the  truth  to  protect 
the  husband,  when  its  concealment  might 
send  her  son  to  the  electric  chair. 

Of  the  court's  refusal  to  exclude  the  wit- 
nesses from  the  stage  of  the  theater,  it  may 
be  said  that  the  instant  case  is  peculiar  in 
that  the  major  portion  of  the  testimony  is 
undisputed.  The  usual  danger  of  a  witness 
being  influenced  by  the  testimony  of  another 
witness  where  he  is  permitted  to  remain  in  the 
courtroom  and  hear  the  examination  was  not 
present,  and  under  the  circumstances  the 
court  was  not  [214]  guilty  of  such  an  abuse 
of  discretion  in  this  regard  as  calls  for  a  re- 
versal of  the  judgment. 

After  the  jury  had  been  instructed  and 
retired  to  the  jury-room,  they  called  upon  the 
bailiff  for  exhibits  that  had  been  offered  in 
evidence.  The  bailiff  then  permitted  a  num- 
ber of  jurors  to  go  into  the  court-room  proper, 
where  the  exhibits  had  been  left,  and  he,  to- 
gether with  these  jurors,  gathered  up  the 
exhibits  and  carried  them  to  the  jury-room. 
Among  these  exhibits  was  deceased's  skull, 
and  a  shirt  which  was  found  on  the  body 
when  it  was  discovered.  In  support  of  a 
motion  for  a  new  trial,  defendant  set  out 
an  affidavit  of  a  juror,  in  which  it  was  alleged 
that  the  jurors,  after  having  procured  these 


exhibits,  attempted  to  fit  the  shirt  over  tlie 
skull,  and  so  arranged  it  as  to  bring  a  hole 
in  the  shirt  over  a  hole  or  fracture  in  the 
skull,  and  that  from  their  experiments  with 
these  exhibits  they  reached  the  conclusion 
that,  as  deceased  w^as  disrobing  and  had  his 
shirt  pulled  over  his  head,  he  was  struck 
and  killed  by  the  defendant,  thus  disprov- 
ing his  story  of  the  fight  at  the  ranch.  The 
exhibits  had  been  offered  and  received  in 
evidence.  Tlie  defendant  by  his  own  story 
had  sufficiently  identified  them.  The  skull  is 
shown  to  have  been  found  in  the  river  bed 
where  defendant  testified  he  put  the  body  of 
deceased.  The  marks  it  bore  were  such  as 
corresponded  to  his  theory  of  the  killing,  and 
the  issues  had  been  narrowed  down  to  the 
point  where  the  jury  were  left  with  practical- 
ly nothing  to  determine  but  the  time,  place, 
and  person  who  did  the  killing,  was  it  at  the 
ranch  in  the  afternoon,  ^nd  were  the  blows 
struck  by  Charles  Clayton,  or  was  it  some 
time  during  the  succeeding  night,  and  were 
the  blows  struck  bv  the  defendant.  An  exam- 
ination  of  the  exhibits  could  not  work  to  his 
prejudice.     ■ 

When  we  consider  the  numerous  conflicting 
stories  told  by  the  defendant,  stories  which 
he  now  admits  [215]  to  be  untrue,  together 
with  his  disposition  of  the  deceased's  prop- 
erty, the  writing  ot  the  postal  card  to  the 
Widow,  auti  the  unreasonableness  of  the  story 
he  told  at  Ihe  trial,  it  seems  to  the  writer 
that  his  guilt  was  fully  proved.  A  heinous 
crime  has  been  committed;  all  the  facts  and 
circumstances  bearing  on  its  commission  have 
been  submitted  to  a  jury;  defendant  was 
represented  by  able  and  zealous  counsel;  a 
verdict  in  harmony  witli  the  evidence  has 
been  returned ;  a  judgment  that  fits  the  crime 
has  been  pronounced;  and  that  judgment 
ought  not  to  be  set  aside  for  techqical  errors 
that  do  not  affect  the  substantial  rights  of 
the  defendant. 

Barnes,  J. — I  concur  in  this  dissent. 

HAMESb,  J.  {dissenting) . — The  witness  John- 
ny Jones  testified  that  on  Sunday  the  defend- 
ant,- Roy  Roberts,  and  the  deceased,  Vernon 
Connctt,  hitched  up  the  team  and  drove  away 
together'.  That  was  the  last  time  that  Johnny 
Jones  saw  Connett.  A  peculiar  thing  about 
Connett  and  the  defendant  going  away  to- 
gether is,  that  the  defendant  just  before  they 
went  kissed  his  mother  and  little  sister  good- 
bye. It  looks  as  if  this  starting  away  to- 
gether was  the  beginning  of  the  journey  of 
the  deceased  to  his  grave.  Mrs.  Connett  ap- 
pears to  have  sufficiently  identified  the  body 
of  her  husband,  who  was  buried  not  far  from 
Sutherland,  by  his  clothing  and  his  teeth. 
The  clothing  was  also  identified  by  R.  H. 
Connett,   the  brother  of  the  deceased.     The 
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def^dant  appears- to  havte  suBoeeded  in  get- 
ting the  deoeased  to  go  to  the  Sund  ranch 
\rith  him.  Hie  stepfather  and  his  mother 
and  little  sister  resided  there. 

On  the  Srd  day  of  August  the  defendant 
appears  to  have  executed  a  bill  of  sale  for  the 
team,  hamees  aad  wagon.  He  signed  the  name 
''Vernon  Connetf'  to  the  bill  of  sale.  The  bill 
of  sale  is  made  to  one  W.  H,  Jenkins.  Oliver 
H.  Ireley,  a  banker  residing  at  Hersbej,  [216] 
NebraslcEi,  made  out  the  bill  of  sale,  and  he 
identified  the  defendant  as  the  man  who 
signed  it  The  consideratioa  was  $250.  This 
witness  testified  that  he  saw  the  instrument 
delivered  to  the  defendant,  who  was  then 
claiming  to  be  Vernon  Counett.  The  defend- 
ant was  recogiuzed  by  Mr.  Xreley.  Jenkins 
paid  for  tike  team  and  wagon  with  a  check  on 
the  Bank  of  lineoln  County.  The  check  was 
presented  to  the  bank  by  the  defendant  claim- 
ing to  be  Vernon  Connett,  and  was  cashed 
by  the  bank;  the  defendant  receiving  the 
money.  The  payment  was  in  gold.  The 
horses,  wagon  and  harness  all  belonged  to 
the  deceased.  The  defendant  testified  to  being 
sentenced  to  the  penitentiary  for  15  years. 
The  trial  was  at  Grand  Island.  He  was 
paroled.  He  i^so. testified  that  his  sister  is 
in  the  reform  school.  The  stepfather  appears 
to  be  a  eottviot  paroled  from  the  Nebraska 
penitentiary. 

On  SYlday  morning  at  North  Platte  the 
deftodant  first  met  the  deceased,  and  visited 
him  so  industriously  that  by  2  o'clock  in  the 
afternoon  they  started  f<Hr  the  Sund  place. 
There  were  in  the  wagon  the  deceased,  Con< 
nett,  and  his  wife  and  baby,  and  also  the 
defendant.  Sund's  place  is  described  as  about 
four  or  Ave  miles  northwest  of  North  Platte. 
On  their  way  out  there  a  burr  dropped  off 
the  axle  of  the  wagon.  They  were  unable  to 
find  it.  With  more  or  less  trouble,  because 
the  wheel  would  not  stay  on,  they  finally 
succeeded  in  driving  to  the  Sund  place.  That 
evening  the  defendant  visited  with  his  mother 
and  little  sister,  but  the  deceased's  wife 
cooked  supper  by  a  fire  that  was  built  neax 
the  wagon,  and  the  defendant  ate  supper 
with  the  Gonnettf.  That  night  the  defend- 
ant's mother  loaned  him  some  bed  clothes 
and  he  made  a  bed  on  the  ground  not  far 
from  Connett's  wagon.  In  the  morning  the 
defendant  visited  with  his  stepfather  a  short 
time,  and  then  spoke  to  his  mother  and  little 
sister,  but  after  that  he  went  back  to  the 
wagon,  and  when  the  Connetts  got  breakfast 
ready  he  ate  with  them.  Defendant  stayed 
continuously  with  Gonnett.  Mrs.  Connett 
borrowed  a  wa^-boiler  and  wash-board  of  the 
defendant's  [217]  mother.  She  then  did  her 
washing  at  tiie  southwest  corner  of  the  house. 
The  defendant  borrowed  his  stepfather's  razor 
and  made  some  lather  and  shaved  Connett. 
They  appeared  to  have  had  a  good  dinner  to- 


gether, because  two  chickens  were  killed  and 
cooked,  and  there  were  noodles.     Then  they 
hooked  the  team  up  to  one  of  Mr.  Sund's 
wagons  and  took  Mrs.  Connett  to  the  Union 
Pacific  depot  in  North  Platte.     It  was  from 
there  that  she  started  to  Mason  City.    This 
then  left  thiB  defendant  alone  with  Connett, 
so  that  nobody  might  disturb  him.    For  the 
last  time  Mr.  Connett  kissed  his  wife  and 
baby  good-bye.     Then  he  and  the  defendant 
started    for    Sund's    place.     Arriving   there, 
they  unhitched  the  horses  and  went  into  the 
house.    The  defendant  went  with  Connett  and 
helped  him  to  take  the  blankets  out  of  his 
wagon  a&d  to  hang  them  up  so  that  they 
might  dry.    Then  they  had  a  lunch  together 
by  themselves — ^just  these  two.    The  defend- 
ant appears  in  the  evening  to  have  enter- 
tained Connett  by  acting  the  part  of  a  ghost 
and  scaring  young  Jones,  who  had  gone  into 
the  cornfield  to  wait  until  the  snipes  would 
drop  into  the  bag  which  he  held.    This  sort 
of  performance  enabled  the  defendant  to  di- 
vert, and  amuse  Connett.    The  defendant  and 
Connett  slept  in  Connett's  wagon  that  night. 
In  the  morning  the  defendant  and  Connett 
both  ate  breakfast  with  the  defendant's  moth- 
er.    Their   clothes   had   been  drawn   out   of 
shape  by  the  rain  of  the  day  previous,  and 
the  defendant  borrowed  a  flat-iron  of  his  moth- 
er.   He  pressed  a  pair  of  pants  for  Connett, 
and  aJso  a  pair  for  Claytou,  and  one  pair  for 
himself.    The  defendant  testified  that  while 
they  were  there  Mr.  Harting  came,  and  that 
they  all  conversed  with  him  as  to  whether 
he  knew  where  Connett  could  find  employ- 
ment such  as  working  in  the  hay-field  with 
the   team.     From  and  including  this   testi- 
mony it  is  well  to  inquire  how  many  of  the 
alleged  facts  were  manufactured  by  the  de- 
fendant  for    himself   for   his   own   personal 
benefit.    But  defendant  testified:     "We  were 
speaking  of  people  in  general,  that  is,  fellows 
[218]   that  we  had  associated  with,  and  as 
to  their  character  and  different  things  of  that 
sort,  and  it  seems  as  though  Clayton  wanted 
to  leave  the  impression  with  Harding  that 
he  was   quite   a   rounder.     He   said   several 
things  in  regard  to  his  ability  as  a  bad  man ; 
even  spoke  of  riding  bad  horses  in  Cheyenne, 
Wyoming,  and  at  one  time  there  a  man  cut 
the   *let-go,'  I   believed   he  called  it,   of   his 
saddle,  and  after  cutting  the   let-go  of   his 
saddle,  which  he  claimed  at  that  time  would 
have  meant  that   he  would    have   won   the 
championship,  if  it  hadn't  been  cut,  of  the 
frontier  day  at  that  time,  he  claimed,  that 
after  the  let-go  broke  he  was  carrying,  I  be- 
lieve, a  45  Cold's  revolver,  which,  after  the 
let-go  broke  and  threw  him,  he  immediately 
pulled  out."    This  is  apparently  the  beginning 
of  the  defendant's  plan  of  presenting  Clayton 
as  a  violent  and  vicious  sort  of  man.    After 
Harding  went  away  Clayton,  Connett  and  the 
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defendant  went  back  to  Gonneftt's  wagon,  so 
defendant  testified,  and  they  sang  some  songs. 
After  that  they  went  into  the  house  and  had 
dinner.  The  defendant  testified  that  after 
dinner  was  over  he  and  Clayton  got  into  an 
argument  in  regard  to  the  defendant's  mother, 
and  that  Clayton  said  that  if  the  defendant's 
mother  ever  left  him,  or  did  him  as  she  had 
others,  he  would  shoot  her.  Then  the  defend- 
ant says  that  he  told  Clayton  that  if  he 
(Clayton)  did  anything  of  that  kind  he 
'Svould  have  to  shoot  me  on  sight,  and  he 
said  something  about  he  didn't  think  that 
would  be  hard  to  do;  and  I  don't  remember 
just  exactly  what  I  said,  but  I  said  something 
to  the  effect  that  I  had  a  notion  to  hit  him 
then,  and  I  think  I  called  him  a  name,  I  am 
not  just  exactly  positive,  and  Mr.  Connett 
stepped  up  and  said.  If  there  is  any  fighting 
to  be  done  here,  I  will  do  it.* "  The  defendant 
further  testified  that  he  turned  around  to 
Connett  and  said  to  him,  "What  are  you 
butting  in  for?"  and  that  Connett  then  said 
he  thought  he  had  a  right  to  butt  in ;  and  tho 
defendant  then  testified  that  he  said  to  Con- 
nett, "You  ,  I'll  hit  you  in  the  nose." 

[219]   This  story  up  to  this  point  is  un- 
natural and  improbable  in  the  extreme.    Con- 
nett, according  to  the  story,  had  been  invited 
into  the  house  with  the  defendant,  and  thdy 
had  eaten  their  breakfast  and  dinner  together 
in  the  house.    There  had  been  no  sort  of  con- 
troversy.    Besides,  if  the  deceased,  Connett, 
was  friendly  to  the  defendant,  as  he  appears 
to  have  been,  and  very  much  dominated  by 
him,  which  seems  to  have  been  the  fact,  he 
would  not  have  wanted  to  do  anything  con- 
trary to  the  will  of  the  defendant.     But  the 
defendant  goes  right  along  with  his  improb- 
able story:     "Just  about  that  time  Cottnett 
knocked   me   down,   and   after   knocking  me 
down  he  put  his  left  knee  in  my  stomach  and 
both  hands  around  my  neck,  and  while  down 
there  I  told  him  that  I  had  enough,  that  t 
flidn't  want  to  fight."    Let  us  analyze  that. 
Why  should  Connett  have  been  attacked  when 
there  was  no  reason  whatever  for  attacking 
him  ?    And  as  Connett  does  not  appear  to  have 
been   struck   in   the   nose,   did  he  have  any 
reason  to  knock  the  defendant  down?     It  is 
unnatural  that  he  should  have  done  so  until 
he  was  actually  struck.     The  statement  that 
he  put  his  left  knee  on  his  stomach  and  that 
he  put  both  hands  around  his  neck  is  an  Im- 
probable story.     Defendant  had  t'he  deceased 
put  himself  in  an  uncomfortable  and  unten- 
able attitude.     Men  do  not  fight  by  putting 
their  knees  in  each  other's  stomachs  and  then 
putting   their   hands   around    the   neck.     It 
cannot  be  done.    It  is  true  that  he  could  have 
put  his  knee  in  his  stomach,  but  he  could  not 
have  put  his  knee  in  his  stomach  and  choked 
him  at  the  same  time.    He  might  have  choked 
him  at  one  time,   and  put  his  knee  in  his 
stomach  at  another  time,  but  never  could  he 


take  the  position  described  by  the  defendant 
This  part  of  the  story  was  invented  for  the 
express  purpose  of  reducing  the  degree   of 
the  offense  charged.    That  fact  is  still  farther 
apparent  by  what  happens,  according  to  the 
defendant:     "And  while  down  there  I  told 
him  that  I  had  had  enough,  that  I  didn't 
want  to  fight.    He  wouldn't  quit  choking  me" 
This  is  an  unnatural    [220]    thing  that  he 
would  not  quit  choking  the  defendant  after 
the   defendant   told   him   that   he   had   had 
enough,  and  that  he  did  not  v^nt  to  fight. 
Men  do  not  choke  one  another  under  those 
circumstances.      But   the   last   part   of    this 
unnatural  story  puts  on  it  the  climax  of  Its 
improbability.     The   defendant  puts  himself 
in  the  position  of  one  calling  for  help,  and 
then  Clayton,  instead  of  interfering  as  men 
do  interfere  by  taking  hold  of  Connett  with 
his  hands  and  putting  him  off,  is  represented 
as  picking  up  a  hammer  and  running  over  and 
pounding  Connett  ^n  the  head  with  it  until 
he  is  dead.     That  is  the  worst  part  of  this 
piece  of  fiction.    He  testified:     "Mr.  Clayton 
was  standing  right  right  near  the  milk-house, 
and  he  picked  up  a  hammer  and  ran  over  to 
where  Mr.  Connett  was,  and  he  hit  him  in 
the  head   with   this   hammer^  and   after  he 
fell  down  he  hit  him  two  or  three  more  times.'* 
Assuming  that  Clayton  is  like  other  men,  it 
is  fair  to  presume  that,  if  there  had  really 
been  a  fight  and  that  he  had  seen  it,  he  would 
have  run  over,  and  would  have  taken  hold 
of  the  contestant  who  had  the  best  of  it.    In- 
stead of  doing  that,  according  to  his  story, 
he  pounded  him  in  the  head  with  a  hammer, 
and,  to  make  sure  that  he  was  good  and 
dead,  he  hit  him  two  or  three  times  after 
he  was  down.     Assuming  that  Clayton  was 
a  natural  man,  he  would  have  been  appalled 
at  once  when  he  struck  Connett  with  the  ham- 
mer and  Connett  fell  down,  and  he  would  have 
been  doing  everything  that  he  could  to  revive 
him.     Then  the  defendant  was  himself  per- 
fectly helpless.     He  says  that  Clayton  came 
over  to  where  he  "was,  "and  my  legs  were  un- 
der the  body  of  Vernon  Connett,  and  he  pulled 
me  out  by  the  shoulders.    Oh,  possibly  three 
feet  he  moved  me,  after  getting  me  out  from 
under  Mr.  Connett's  bodv,  and  after  that  I 
began  to  sit  up,  and  Clayton  says,  'What  will 
I  do?'     In  the  mind  of  the  author  of  this 
piece  of  unreal  literature  the  defendant  was 
to  be  shown  to  be  utterly  helpless,  and  the 
big  body  of  a  man  of  ordinary  size  was  lying 
upon  him,  and  he  had  to  be  pulled  out  from 
under  the  body.     But  [221]  that  is  not  all. 
Right  here  this  piece  of  literature  proceeds 
to  put  the  blame  of  killing  the  man  all  on 
Clayton,  and  Clayton  begins  to  wonder  what 
he  is  going  to  do,  and  he  asks  the  defendant. 
He  says  Clayton  rolled  the  body  of  the  dead 
man  over  onto  the  blanket,  and  then  said, 
"Take  hold  of  the  bottom  end  of  that,"  and 
then  they  carried  the  body  75  or  100  yards 
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east  of  Mr^  Sund's  liou«e  and  put  it  into  A 
pile  of  weeds*  Then  he*  4r»w8  a  picture  of 
]ii8  little  sister  standing  near  the  coroer, 
that  she  had  a  little  bob>tailed  dog  with  her* 
and  that  he  took  hold  of  her  hand  and  led  her 
into  the  house,  and  then  the  mother  inquired* 
"What  has  Charlie  done  ?"  whereupon  the  de- 
fendant told  her  that  Charlie  had  "killed 
that  man."  He  then  tells  that  Clayton  ealled 
to  him  from  the  barn,  and  that  he  went  to 
the  barn,  and  that  Clayton  began  to  ask  him 
what  he  was  going  to  do,  and  that  Clayton 
said  to  him,  "You  are  going  to  help  me,  ain't 
you?"  and  that  Clayton  also  said»  "It  is 
possible  that  I  will  have  you  sent  back  to 
Lincola  on  your  parole,  and  maybe  a  murder 
charge  put  against  youi  maybe  I  will  do 
otherwise,"  He  says  that  Clayton  threatened 
him  if  he  did  not  help  him,  and  then  that  he 
finally  said  "All  right."  Then  they  led  the 
team  out  of  the  barn  and  hooked  them  onto 
the  wagon  and  took  the  endgate  out,  and  then 
that  his  mother  joined  them  at  the  corner  of 
the  house  and  from  there  they  Walked  to 
where  the  body  of  the  man  was  in  the  weeds, 
and  "mother  and  Clayton  took  hold  of  the 
head  end  of  the  man  and  I  took  hold  of  the 
foot  end  of  the  man,  and  we  carried  him 
back  to  the  wagon,  and  after  carrying  him 
back  to  the  wagon  we  laid  him  down."  It 
seems  that  they  then  put  him  in  the  wagon, 
according  to  tibe  story,  and  that  they  h^d 
the  blanket  or  ekirt^  or  whatever  it  was 
wrapped  around  his  shoulders  and  head,  and 
then  be  says  that  Clayton  gave  him  certain 
directions;  that  Clayton  told  him:  "Aftet 
you  lay*  this  man  out  and  bury  him,  or  where* 
ever  you  want  to  put  him  go  to  Hershey^ 
Nebraska,  and  there  sell  the  team  if  you  can. 
After  selling  the  [222]  team  I  will  meet  you 
in  North  Platte."  He  says  also  Clayton  told 
him  to  write  the  postal  card  to  Mrs.  Connett 
and  what  to  put  in  it.  He  then  describes 
his  drive  to  the  graveyard  at  Sutherland, 
and  then  going  to  the  Platte  river  and  tak* 
ing  the  endgate  from  the  wagon  and  carrying 
the  man  just  down  over  the  bank  and  there 
laid  him  down,  "and  I  took  hold  of  this 
blanket  or  cover  or  skirl^  or  whatever  it  was, 
and  I  pulled  it  out  from  in  under  his  head, 
and  I  laid  this  into  the  wagon*  and  I  put 
the  endgate  into  the  wagon." 

Another  unreasonable  thing  to  this  story 
is  that  he  has  Clayton  asking  him  what  shall 
be  done,  and  then  Clayton  does  not  go  with 
him  and  does  not  in  any  way  participate 
in  burying  the  body.  According  to  the  story, 
the  trouble  was  Clayton's  trouble,  and  he 
should  therefore  have  hauled  the  body  away 
to  hide  it.  Then  the  defendant  kept  the  prop- 
erty and  got  the  money  for  it  when  he  sold 
it. 

In  the  li^t  that  the  defendant  testified  to 
an  unreasonable  and  improbable  story  having 
no  discoverable  foundation  in  fact,  and  rest- 


ing only  npoft  4  baaia  of  iletion,  formulated 
to  deceive  the  jury  and  to  reduce  their  ver- 
dict from  murder  in  the  first  degree  to  man* 
slaught^  or  murder  i«  the  second  degree^  I 
see  ao  particular  error  in  the  refusal  of  the 
court  to  allow  the  little  girl  to  testify  to  a 
story  which  was  transparent  and  unreason- 
able fiction.  If  the  all0gBd  facta  concerning 
the  killing  of  the  deceased  with  a  hammer  by 
Clayton  never  happened,  then  the  little  girl 
could  not  have  truthfully  told  the  story  re- 
lated by  the  defendant,  and  so  the  defendant 
did  not  suffer  when  she  failed  to  recite  this 
Munchausen  tale*  The  mother  was  probably 
not  called  as  a  witness  to  the  main  facts  be- 
cause the  defense  knew  that  there  was  no 
truth  in  the  sliory  which  it  had  put  up,  and 
did  not  want  to  subject  her  to  the  dangers 
of  a  cross-examination. 

When  Johnny  Jones  saw  Connett  and  the 
defendant  driving  north  toward  the  railroad 
tracks  together,  the  defendant  was  taking 
Connett  for  his  last  drive.  The  [223]  man 
who  had  taken  possession  of  Connett  and  who 
had  ssealously  kept  such  possession,  was  going 
to  kill  and  bury  him.  And  he  was  going  to 
keep  the  team  and  the  harness  and  the  wagon 
ttstil  he  could  realise  their  value.  This  was 
to  be  the  pay  for  his  trouble  and  his  crime. 

Charles  Clayton  testified  that  the  defendant 
had  said  he  wanted  Connett 's  team;  that  on 
a  Sunday  afternoon  the  defendant  kissed  his 
mother  and  little  sister  good-bye,  and  Connett 
shook  hands  with  Mrs.  Clayton;  that  then 
the  defendant  and  Connett  got  into  the  wagon 
and  started  for  Hershey  to  work  in  the  hay- 
field,  so  they  said;  that  Johnny  Jone^  was 
there  and  saw  them  start;  that  defendant  was 
sitting  on  the  left  side  and  driving  the  team, 
and  Connett  was  on  the  other  side.  When 
defendant  came  back  a  week  afterwards  he 
told  the  story  that  Connett  had  gone  to  South 
Dakota  on  a  teaming  job.  Defendant  at  that 
time  seemed  to  have  plenty  of  money. 

Clayton  fixed  the  time  when  Roy  Roberts 
and  Connett  and  his  wife  and  baby  came  to 
the  Sund  place  as  Friday,  July  31.  He  also 
said  that  Roberts  and  Connett  were  there 
until  the  next  Sunday  afternoon,  when  they 
went  away  together.  Clayton  did  not  see 
Connett  after  that.  When  the  defendant  came 
back  he  talked  to  Clayton  in  such  a  way 
as  to  induce  him  to  believe  that  there  was 
something  wrong.  After  that  he  told  Clayton 
that  he  had  been  mighty  lucky  in  getting  out 
of  a  murder  case.  While  Clayton  himself 
had  entered  a  plea  of  guilty  to  cattle  stealing, 
there  seems  to  be  no  credible  evidence  oon- 
necting  him  with  the  crime,  and  that  defend- 
ant sold  the  team,  wagon  and  harness  while 
he  was  gone  corroborates  Clayton  and  the 
Btorv  of  the  crime. 

There  could  be  no  prejudicial  error  in  ex- 
cluding the  testimony  of  the  little  girl*  de- 
fendant's sister,  if  the  story  about  to  be  told 
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was  clearly  bi^ly  colored  fiction.  The  dis- 
trict judge  was  on  the  ground  and  he  hftd 
the  opportunity  to  examine  conditions  sur- 
rounding this  trial  and  to  judge  of  them. 
I  am  unwilling  to  condemn  what  he  did  in 
excluding  the  testimony  of  the  little  girl. 

[224]  As  to  the  action  of  the  district  court 
in  adjourning  the  trial  from  the  court-house 
to  the  theater,  he  probably  did  it  with  the  im- 
plied or  expressed  approval  of  the  county  com- 
missioners. Besides,  in  this  country  the 
court  is  an  institution  of  the  people  and  for 
their  benefit.  The  writer  looks  upon  the  pub* 
licity  of  the  court  proceedings  among  the  peo- 
ple as  a  good  thing  and  much  to  be  encour- 
aged, except,  of  course,  a  trial  should  not  be 
produced  as  a  drama,  and  nothing  should 
he  added  which  converts  the  facts  into  a 
tragedy. 

While  I  realize  that  the  opinion  of  the  court 
presents  a  criticism  of  the  proceedings  not 
entirely  without  some  foundation,  it  does 
not  follow  that  the  things  complained-  of 
are  so  prejudicial  to  the  rights  of  the  defend- 
ant as  to  justify  a  reversal  of  the  judgment 
of  the  district  court  and  the  increased  burden 
and  expense  of  a  new  trial.  While  the  strict- 
est enforcement  of  the  more  technical  rules 
of  the  criminal  law  may  possibly  sustain  the 
'  present  views  of  this  court  as  set  forth  in  the 
opinion,  there  is  a  growing  tendency  among 
the  people,  the  bench  and  the  bar  to  let 
well  enoiigh  alone.  In  this  case  I  am  not 
quite  able  to  agree  with  the  views  of  the 
majority. 

The  law  presumes  the  defendant  to  be  in^ 
nocent  until  his  guilt  is  established  by  the 
evidence  beyond  a  reasonable  doubt,  and  this 
court  will  not  affirm  the  judgment  of  the 
district  court  based  upon  a  verdict  of  guilt 
unless  the  defendant  has  had  a  fair  trial, 
and  the  inquiry  concerning  the  defendant's 
guilt  has  been  conducted  without  prejudicial 
error.  Unwarranted  injury  might  be  done  to 
the  defendant  by  taking  the  case  away  from 
the  courthouse  to  the  theater  if  the  theater 
should  be  filled  with  a  hostile  and  demon- 
strative audience  seeking  the  conviction  of 
the  prisoner.  Whether  the  refusal  of  the 
court  to  let  the  defendant's  little  sister  testify 
was  based  upon  a  sufficient  reason  we  may  not 
know  as  well  as  Judge  Grimes,  who  saw  the 
little  girl  cry  and  who  perhaps  heard  some 
of  her  conversation.  Besides,  Judge  Grimes 
conversed  with  the  mother,  and  the  mother  ap- 
pears to  have  given  certain  reasons  [225]  for 
not  letting  the  little  girl  testify.  I  desire 
most  earnestly  to  say  nothing  that  shall  in 
any  way  be  prejudicial  to  the  defendant. 
His  connection  with  the  case  and  his  criminal 
liability  are  shown  by  the  majority  opinion, 
in  which  it  is  said,  among  other  things:  "De- 
fendant and  the  Connett  familv  drove  to  the 
city  of  North  Platte,  where  Mrs.  Connett  and 


the  baby  took  the  train  for  Mason  City.  De- 
fendant and  Connett  then  returned  to  the 
ranch.  They  remained  there  that  night  and 
until  some  time  the  following  afternoon.  So 
far  there  seems  to  be  no  oonfliet  in  the  evi- 
dence, Connett  was  killed,  and  this  defendant 
disposed  of  Connett's  property,  and  did  other 
things  and  conducted  himself  generally  so 
as  to  leave  no  doubt  that  he  had  a  part 
in  the  tragedy  that  resulted  in  the  death 
of  Connett." 

With  this  statement  contained  in  the  ma- 
jority opinion,  I  am  unable  to  see  how  the 
discussion  of  the  case  contained  in  this  dis- 
sent can  in  any  way  be  prejudieial  to  the 
defendant.  I  am  unable  to  coincide  with  the 
views  of  the  law  expressed  in  the  majority 
opinion,  and  I  therefore  feel  called  upon  to 
insist  upon  this  dissent. 


NOTE. 

Power  of  Comrt  to  Trj  Case  at  Place 
Other    than    Coiurtlnoiise    or     Court- 


Trial  at  Place  Other  than  Courthouse,  1050. 
Trial    at    Place    in    Courthouse    Other    than 
Courtroom,  1051. 

Trial  at  Place  Other  than  CourtHouse. 

A  judgment  to  be.  valid  and  binding  must 
be  pronounced  by  a  court  or  other  ecMnpetent 
tribunal.  A  court  oousists  of  per8<ms  official- 
ly assembled  uUder  authority  of  law  at  ao 
appropriate  time  and  place  for  the*  admin- 
istering of  justice;  and  to  conatitute  a  law- 
ful court,  the  persons  who  assume  to  hold 
the  court  and  dispense  justice  must  be  of- 
ficially assembled  under  authority  of  law, 
and  the  court  must  be  held  at  the  appropriate 
time  and  place  appointed  by  law  therefor. 
If  the  person  asiteming  to  act  as  judge  is  not 
then  invested  with  judicial  authority  then 
his  acts  in  attempting  so  to  do  are  void; 
and  if  he  ia  fully  inirested  with  judicial  au- 
thority still  the  time  and  place  of  holding 
the  court  are  equally  essential,  for  when  the 
law  prescribes  the  time  and  place  for  the 
holding  of  court,  then  time  and  place  are  es- 
sential limitations  of  jurisdiction.  Hanley  ▼• 
Medford,  56  Ore.  171,  108  Pac.  188. 

One  of  the  guaranties  of  Magna  Charta  ie. 
that  the  court,  the  power  exercising  judicial 
functions,  should  not  migrate  with  the  King, 
but  riiould  hold  its  sittings  at  a  place  and 
time  fixed  and  settled.  If  the  law  does  not 
however  appoint'  a  place  for  the  sitting  of  a 
court  it  doubtless  rests  in  the  power  of  the 
judge  to  appoint  the  time  and  place  of  sitting: 
and  the  only  limitation  is,  that  the  placf 
shall  be  within  the  territorial  limits  of  hit 
jurisdiction*    Ex  p.  Branch,  68  Ala.  383. 
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The  decisions  are  not  in  harmony  with 
regard  to  the  validity  of  judgments  and  de- 
crees, etc.,  rendered  during  the  sessions  of  a 
court  held  at  a  place  other  than  the  court- 
house. In  State  v.  Shelledy,  8  la.  477,  an 
indictment  was  sustained  which  was  presented 
to  the  court,  while  it  was  sitting  at  the  Uni- 
versity huilding  although  there  was  a  regular 
courthouse  at  the  same  county,  which  was 
Iiowever  in  a  somewhat  ruined  and  dilapidat- 
ed condition.  The  appellate  court  said:  "All 
courts  must  sit  at  the  places  designated  for 
that  purpose,  pursuant  to  statute,  unless,  by 
common  consent,  some  other  place  is  fixed 
upon.  Code,  section  1597.  Where  the  county  is 
not  provided  with  a  regular  courthouse,  and  if 
no  suitable  place  be  provided  by  the  county 
court,  the  district  court  may  direct  the  sheriff 
to  procure  one.  Code,  sections  1573,  1574. 
We  think  the  record  shows  enough  to  justify 
this  court  in  assuming,  that  the  courthouse 
owing  to  its  ruined  and  dilapidated  condition 
was  an  improper  place  for  holding  court;  and 
that  the  county  court  provided,  for  the  use 
of  the  court,  the  University  building,  or,  fail- 
ing to  provide  any  place,  the  said  building 
was  provided  by  the  sheriff,  for  the  use  of 
the  court."  Compare  Funk  v.  Carroll,  96  la. 
158,  64  N.  W.  7B8. 

In  Mohon  v.  Harkreader,  18  Kan.  383,  it 
appeared  that  the  judge  designated  a  law 
offi.'.-e  in  the  neighborhood  of  the  courthouse 
and  adjourned  to  that  office  together  with  the 
jurors  and  under-sheriff  for  the  purpose  of 
trying  a  civil  action,  which  was  done  against 
the  protest  of  the  defendants'  counsel.  The 
court  said:  '^he  action  of  the  judge  was 
in  some  degree  irregular,  and  his  proceedings 
a  subject  of  criticism;  but  no  substantial 
error  was  committed  to  the  prejudice  of  the 
plaintiff  in  error.  He  attended  with  his 
attorney  at  the  place  designated  by  the  judge 
for  the  trial  of  the  cause,  and  proceeded  with 
and  participated  in  the  trial.  It  is  true,  he 
protested  against  leaving  the  courtroom,  and 
against  the  hearing  being  had  in  a  law  office^ 
but  he  afterward  took  part  in  all  the  pro- 
ceedings, and  thereby  waived  his  objection  to 
the  plaee  of  trial.  Under  the  facta  in  the 
case,  and  the  conduct  of  the  plaintiff  in  error, 
nothing  was  really  done  affecting  the  sub- 
atantial  rights  of  such  party;  nor  does  the 
complaining  party  show  that  a  different  judg- 
ment should  have  been  rendered,  or  that  he 
was  prevented  from  having  a  fair  trial,  or 
even  that  he  had  any  defense  to  the  claim 
sued  on.  Under  the  circumstances,  a  judg- 
ment thus  rendered  is  not  void,  and  there  is 
certainly  no  sufficient  error  apparent  upon 
the  record  to  require  or  even  authorize  a  re- 
versal of  the  judgment." 

In  State  ▼.  Peyton,  32  Mo.  App.  522,  where- 
in it  appeared  that  the  circuit  court  ad- 
journed to  a  place  outside  of  the  courthouse. 


the  latter  having  been  condemned,  it  was  held 
that  it  was  a  de  facto  court  and  its  proceed- 
ings were  not  void  even  if  it  was  conceded 
that  its  session  was  at  a  place  unauthorized 
by  law.  See  also  Kane  v.  McC9iim,  55  Mo. 
189. 

In  Law  V.  Palls,  109  Ark.  896,  159  S.  W. 
1130,  a  judgment  rendered  in  a  place  outside 
of  the  courthouse  was  held  to  be  valid  it 
appearing  that  the  courthouse  had  been  de- 
stroyed by  fire.  To  the  same  effect  see  Lee  v. 
State,  56  Ark.  4,  19  S.  W.  16;  State  v.  Sta- 
ley,  45  W.  Va.  792,  32  S.  E.  198.  See  also 
Dunn  V.  State,  2  Ark.  229,  85  Am.  Dec. 
54;  Hudspeth  v.  State,  55  Ark.  323^  18  S. 
W.  183;  Caperton  v.  Bowyer,  4  W.  Va.*176. 

The  adjournment  of  a  court  to  a  hotel 
where  one  of  the  jurors  is  ill  for  the  purpose 
of  receiving  their  verdict,  is  not  reversible 
error,  where  the  statute  does  not  specify  any 
particular  place  where  the  court  is  to  be 
held.  Litchfield  Bank  v.  Church,  29  Conn. 
137.  In  Bates  v.  Sabin,  64  Vt.  511,  24  Atl. 
1013,  wherein  the  court  adjourned  to  the 
bouse  of  an  assistant  judge  who  was  ill  and 
who  resided  in  the  same  county  where  the 
courthouse  was  situated,  it  was  held  that 
the  proceeding  was  regular  and  complied  with 
a  statute  providing  that  the  court  should  be 
held  in  the  county  without  specifying  the 
place. 

In  some  jurisdictions  it  has  been  held  that 
where  a  statute  provides  for  the  holding  of 
a  court  at  a  specified  place,  the  trial  of 
an  action  or  the  examining  of  a  witness  at 
a  place  other  than  the  courthouse  will  ren- 
der such  proceedings  ineffectual.  Thus  it  was 
held  in  People  v.  Pisano,  142  App.  Div.  524, 
127  N.  y.  S.  204,  that  it  was  irregular  for 
the  court  to  adjourn  to  the  premises  where 
an  alleged  assault  had  taken  place  and  after 
a  view  of  the  premises  to  adjourn  the  court 
until  the  next  day  without  returning  to  the 
courthouse 

In  White  v.  Riggs,  27  Me.  114,  a  probate 
proceeding  had  at  the  l^te  residence  of  the 
testator  was  held  to  be  of  no  effect. 

In  King  v.  King,  1  Pen.  &  W,  (Pa.)  19, 
it  was  held  that  a  judgment  is  invalid 
where  it  was  confessed  before  a  justice 
of  the  peace  in  a  proceeding  held  in  the  house 
of  one  of  the  parties. 

The  reported  case  holds  that  it  is  error 
to  hold  a  criminal  trial  in  a  theater  building 
instead  of  at  the  courthouse. 

As  to  the  propriety  of  adjourning  court 
to  the  home  of  a  witness,  see  the  note  to 
Carter  v.  State,  Ann.  Cas.  1914A  369. 

TrUU  at  Plaee  in  Courthat$se  Other  than 

Courtroom. 

The  conduct  of  a  trial  in  a  room  other 
than  the  courtroom  but  in  the  same  building. 
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19  generally  held  not  to  affect  the  validity 
of  the  proceedings.  Scott  v.  State,  133  Ala. 
112,  32  So,  623;  Reed  v.  State,  147  Ind.  41, 
46  N.  E.  135;  State  v.  Richards,  126  la.  497, 
102  N.  W.  439;  Smith  v.  Junes,  23  La,  Ann. 
43;  Button  T.  State,  123  Md.  373,  Ann.  Cas. 
1916C  89,  91  Atl.  417.  See  also  Bennett  v. 
Cooper,  57  Barb.  (N.  Y.)  642;  Gould  v.  Ben- 
nett, 59  N.  Y,  124. 

Thus  the  adjournment  of  a  criminal  prose- 
cution to  the  office  of  the  county  superintend- 
ent in  the  same  building  as  the  courthouse, 
in  order  to  accommodate  the  defendant  who 
was  in  a  weak  physical  condition,  has  been 
held  not  to  be  error  and  to  meet  the  require- 
ments of  a  statute  providing  that  courts 
must  be  held  at  the  place  provided  by  law. 
State  V.  ^Richards,  126  la.  497,  102  N.  W, 
439,  wherein  it  was  said:  "Here  the  court 
was  formally  and  regularly  convened  at  the 
courthouse,  in  its  own  room,  and  the  adjourn- 
ment was  to  a  room  in  the  same  building. 
It  may  readily  be  conceded  that  the  word 
'place'  may  sometimes  mean  a  particular  room 
or  a  particular  spot  in  a  room,  but  we  are 
cited  to  no  judicial  construction  so  limiting 
it  in  a  case  of  this  kind.  If  the  court  be 
held  in  the  building  provided  by  law,  though 
not  in  the  room  set  part  for  that  purpose,  we 
think  the  requirement  and  reason  of  the  stat- 
ute are  fully  met.  To  limit  the  place  to  a 
particular  room  in  the  courthouse  would  in 
many  instances  interfere  with  the  reasonable 
dispatch  of  business,  and  would  serve  ng 
recognized  purpose  of  the  statute;  hence  we 
do  not  believe  that  it  was  the  legislative  in- 
tent to  so  limit  the  language.  The  proceed- 
ings when  the  grand  jury  was  impaneled  were 
public,  within  the  meaning  of  the  statute. 
The  public  was  admitted,  to  the  capacity  of 
the  room,  and,  so  far  as  the  record  shoM^s, 
a  large  proportion  of  those  who  desired  to 
attend  were  present." 

So  it  was  held  in  Button  v.  State,  123  Md. 
373,  Ann.  Cas.  1916C  29,  91  Atl.  417,  that 
it  was  not  error  for  the  court  to  try  a  crimi- 
nal case  in  the  petit  jury  room  instead  of  the 
courtroom,  on  the  ground  that  the  prosecution 
being  for  assault  with  intent  to  rape  the 
trial  would  be  better  conducted  with  lesjs 
publicity. 

The  trial  of  an  action  in  the  clerk's  office 
in  the  same  courthouse  will  not  render  a  de- 
cree or  judgment  void.  Smith  T.  Jones,  23 
La.  Ann.  43.  . 

Where  in  a  trial  for  a  capital  crime  the 
court  and  jury  repaired  from  the  courtroom 
in  the  second  story  of  the  courthouse  where 
the  trial  was  being  conducted  to  th^  sheriff's 
office  in  the  same  building  for  the  purpose  of 
(Examining  a  witness  for  the  state,  made  known 
to  the  court  to  be  suffering  from  rheumatism 
and  who  could  not  he  brought  into  the  court- 
room without  considerable  pain  to  him,  it 


was  held  that  the  proceeding  was  proper. 
Scott  v.  State,  133  Ala.  112,  32  So.  623,  the 
court  saying  that  where  the  statute  provides 
that  the  court  shall  be  held  at  the  courthouse 
there  is  nothing  to  prevent  the  court  being 
held  temporarily  or  even  during  the  term  in 
the  sheriff's  office  in  the  same  building. 

In  Reed  v.  State,  147  Ind.  41,  46  N.  E.  l.^l, 
it  was  said  that  where  no  substantial  injury 
has  been  done  and  no  legal  or  constitutional 
right  of  the  accused  has  been  infringed  it  is 
not  ground  for  a  reversal  that  the  court  held 
its  sessions  in  a  room  in  the  courthouse  other 
than  the  courtroom.  See  also  Cody  v.  Cody, 
98  Wis.  445,  74  N.  W.  217. 
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Fraud  —  What  Constitute!  —  Goneeal- 
ment  of  Iiien  by  Seller. 

One  who  sells  a  phip  and  the  freight  on  her 
then  voyage  two  weeks  after  he  has  drawn  a 
disbursement  note  for  the  total  amount  of  the 
freight,  which  he  made  a  lien  against  tlie 
ship  as  well  as  the  freight,  is  guUty  of  ac- 
tionable fraud  in  not  forming  the  buyer 
of  the  existence  of  the  draft,  of  which  the 
latter  has  no  means  of  acquiring  knowledge. 

Damases  —   Pvaitive   Damaces   —  la* 
■traotion  Allowing  Harmless^ 

The  giving  of  instructions  authorizing  the 
allowance  of  punitive  damages  is  not  preju- 
dicial whore  the  verdict  ^ows  that  only 
actual  damages  were  awarded. 

Presmnptions  »  Payment  —  Possesslea 
of  Draft  by  Third  Person. 

Where  defendant  sold  a  ship  and  its  freiglit 
to  plaintiff  without  informing  the  latter  of  » 
diftbursement  draft  which  was  made  a  lien  on 
the  freight  and  the  ship,  possession  by  plain- 
tiff's agent  of  the  draft  is  prima  facie  evi- 
dence, in  an  action  for  the  deceit,  that  plain- 
tiff had  paid  it. 

Paynent   -^  By   Third   Person   —  £▼!- 
dence  —  Failure  to  Present  to  Payee. 

In  an  action  for  deceit  in  the  sale  of  a 
ship  and  her  freight,  which  were  encumbered 
by  a  disbursement  draft,  evidence  lAat  the 
draft  was  never  presented  for  payment  to  the 
bank  to  which  it  was  first  indorsed,  and  by 
which  it  was  indorsed  to  another,  and  that 
the  next  time  the  cashier  saw  it  it  was  in  the 
hands  of  plaintiff's  attorney,  is  admissible  as 
tending  to  show  that  plaintiff  paid  the  draft. 


Same. 

That  «Tidence  is  not  objecttonable  as  not 
being  tiie  best  evidence  of  tiie  payment  of  the 
<iraft. 

PrmramptioMS  -^  'Dtfttur^ty  of  X«ettev. 

A  letter  whiok  a  witness  testiiled  he  mailed 
to  defendant  by  dropping  in  an  iron  letter 
box  on  a  street  comer  is  admissible,  sinoe  the 
court  judicially  knows  tbat  such  mail  boxes 
are  maintained  by  the  government,  and  it 
\will  be  presumed  that  the  letter  was  duly 
delivered  to  defAidant  the  same  as  if  it  had 
been  deposited  in  the  post  oflRce. 

[See  note  at  end  of  this  case.] 

l>eliTer7  of  Telegram. 

Delivery  of  a  properly  addressed  mesBage 
to  a  telegraph  company  for  transmission 
raises  a  presumption  that  it  was  received  in 
due  course  by  the  addressee. 

[See  post,  this  volume,  p.  1081.] 

Appeal  and  Errov  — >  Havmle«8  Eraor  ■«• 
RvUiiK  Not  Availed  of. 

Error  in  overruling  defendant's  objection 
to  a  question  asked  plaintiffs  witness  is 
harmless  where  the  question  was  never  anr 
awe  red. 

Evidence  —  Receipt  of  Telerram  -* 
Cailnre  to  Kotifj  of  Noaroeeipt, 

Where  a  witness  had  testified  to  sending 
a  cablegram  to  defendant,  followed  by  a  lettor 
stating  that  he  had  sent  the  message,  his  tes- 
timony that  he  was  never  notiiied  that  the 
message  was  not  received  is  relevant  as  tend- 
ing to  show  an  admission  by  defendant  of  its 
receipt. 

Seoeit  —  Pleadins  —  Snfioienor  ^  Al» 
lefl^ne  Knowledee  of  Falsity, 

A  count  for  deceit  in  the  form  prescribed 
by  Code  1907,  §  5382,  subsec.  21,  except  that 
it  does  not  alle^re  defendant's  knowledge  of 
the  falsi ty,  is  snflleient  where  there  is  a  lerral 
implication  of  such  knowledge  from  the  facts 
pleaded. 

[See  16  Ann.  Gas.  646.) 

Bnrden  of  p!roof . 

Under  a  count  for  deceit  in  the  form  pre- 
ncribed  by  Code  1907,  $  6382,  subsec.  21,  the 
burden  is  on  plaintiff  to  prove  every  element 
of  actionable  deceit. 

flvttelenoy  of  Pleadingp. 

In  pleadings  in  chancery  for  which*  no  ab- 
breviated code  form  is  provided,  all  the  ele- 
ments of  actionable  d«K:eit  must  be  severally 
alleged. 

Appeal  and  Ekror  «-  Hansless  Emov  ^ 
Svstainins  Bomnrrov  —  Matters 
ProTablo  wador  (HImv  Oavmia. 

£rror  in  sustaininsr  demurrers  lo  special 
pleas  is  harmless,  where  all  tlie  matters  spe- 
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Tra.nd  ^  Concealneat  —  Effect  of  Ex- 
press Warranty. 

An  express  warranty  in  a  bill  of  sale  con- 
veying a  ship  and  her  freight  that  the  ship 
is  unaseumbered  does  not  defeat  liaA^illty  for 
an  implied  misrepresentation  by  concealment 
of  Uie  fact  that  the  freight  was  encumbered. 

Pleadins  —  Variaaoe  ^  Avennont  of 
Sale  and  Proof  of  Inonnbranoe. 

In  an  action  for  deceit  in  the  sale  of  a  ship 
and  her  freight,  allegations  that  defendant 
had  sold  the  freight  to  another  before  selling 
it  to  plaintiff  are  supported  by  proof  that  he 
had  asRitmed  the  freight  as  security  for  a 
disbursement  draft  for  practically  the  entire 
amount  of  the  freight  due. 


Appeal  from  Cireait  Courts  Mobile  county: 
Bbownx,  Judgs. 

Action  by  Sylvia  y  Cia,  plaintiff,  against 
Joseph  W.  Gorry,  detoidant.  Judgment  for 
{Haintiff.    DefMidant  appeals.    Aitoiicbd. 

•  [688]  The  ease*  was .  tried  on  counts  8,  4, 
S,  '6,  and  7  as  amended,  and  plea  of  the  gen- 
eral isBue.  Demurrers  to  the  seventh  and 
ninth  counta  wisre  overruled,  and  demurrers 
to  all  defendants  special  pleas,  except  plea 
H,  were  sustained,  and  these  rulings  are  sev- 
erally assigned  as  error. 

Count  7  is  as  follows:  "Plaintiff  claims  of 
defendant  the  further  sum  of  $26,000  for  de- 
ceit in  the  sale  of  a  ship  or  vessel  and  the 
freight  accruing  upon  the  voyage  of  Said  ship 
or  vessel,  upon  which  freight  defendant  had 
at  the  time  of  said  sale  caused  to  be  drawn 
by  the  master  of  said  ship  and  indorsed  to 
another  a  disbursement  note  or  draft  for 
f 8,86S.  1  s.  10  d.  sterling,  by  which  said  draft 
or  note  there  was  pledged  for  the  payment 
thereof  said  ship  and  her  freight,  and  there 
was  assigned  to  the  holder  thereof  all  of  the 
lien  and  claims  against  the  freight,  vesBcl, 
and  owners  which  the  master  of  said  ship 
had,  with  the  power  to  take  in  his  name  all 
steps  necessary  to  enforce  the  same,  and  by 
which  said  note  or  draft  the  consignees  at  the 
port  [563]  of  discharge  were  instructed  to 
pay  said  draft  and  deduct  the  amount  there- 
of from  the  freights  due  said  vessel,  and  it 
was  provided  that  in  case  of  nonpayment  the 
holder  should  also  be  entitled  to  the  benefit 
of  all  Hens  in  law.  equity,  or  admiralty  which 
the  master  or  owners  of  the  vessel  were  en- 
titled to  against  any  part  of  the  cargo  or  its 
owners  for  freight,  compress,  or  other  charges 


cially   pleaded   were   availaMe    to   defendant  t  "-'^^rB  i«r  ™gn.,  comprcBs,  or  otner  enarges 
under  his  plea  of  the  general  ist^ue.  y  ^**  ^'if  vessel  or  master  at  the  port  of  loading, 

_  and  that  said  claim  should  hare  priority  over 


Sales  —  Implied  Warranty  —  Effoet  •€ 
Express  Warranty. 

A  bill  of  sale  conveying  a  ship  and  her 
freight,  which  expressly  warranted  the  ship 
free  from  incumbrance,  docs  not  thereby  ex- 
clude an  implied  warranty  that  the  freight  is 
also  unencumbered. 


all  others  that  might  be  presented  against 
said  freight  and  vessel.* 

Count  9:  "Plaintiff  claims  of  the  defend- 
ant the  further  sum  of  .  .  .  damages  for 
that  ...  on  the  12th  day  of  July,  1913, 
defendant  sold  to  plaintiff  for  the  sum  of 
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$39,810  a  ship  named  Hermanos,  and  the 
freight  then  accruing  on  the  then  outward 
voyage,  and  the  defendant  fraudulently  con- 
cealed from  the  plaintiff  the  fact  that  the 
defendant  had  caused  a  disbursement  note  or 
draft  for  £3,853.  Is.  lOd.  sterling  to  be 
drawn  by  the  master  of  the  ship  payable  to 
his  own  order  and  indorsed  to  another,  by 
which  said  note  or  draft  there  was  pledged 
for  the  payment  thereof  said  ship  and  her 
freight,  and  there  was  assigned  to  the  holder 
thereof  all  of  the  liens  and  claims  against 
the  freight,  vessel,  and  owners  which  the 
master  of  the  ship  had,  with  the  power  to 
take  in  his  name  all  steps  necessary  to  en« 
force  the  same,  and  by  which  said  note  or 
draft  the  consignees  At  the  port  of  discharge 
were  instructed  to  pay  said  draft,  and  de- 
duct the  amount  thereof  from  the  freight  due 
said  vessel,  and  it  was  provided  that  in  case 
of  nonpayment  the  holder  should  also  be  en- 
titled to  the  benefit  of  all  liens  in  law,  equity, 
and  admiralty  which  the  master  or  the  own- 
ers of  the  said  vessel  were  entitled  to  against 
any  part  of  the  cargo  or  its  owners  for 
freight,  compress,  [554]  or  other  charges  on 
the  vessel  or  the  master  at  the  port  of  load* 
ing,  and  said  claim  should  have  priority  over 
all  others  that  might  be  presented  against 
said  ship  or  freight.  And  plaintiff  believed 
that  the  defendant  had  the  right  to  sell  them 
said  entire  freight  of  about  $18,000,  and  upon 
said  belief  paid  him  said  sum  of  $33,810, 
agreed  on  as  the  purchase  price  of  said  ves- 
sel and  freight,  all  to  plaintiff's  damage  in 
the  sum  of  $25,000." 

Plaintiff's  evidence  tended  to  show  that  de- 
fendant represented  to  plaintiff  that  all  debts 
against  the  ship  had  been  paid,  and  that  de- 
fendant never  at  any  time  informed  plaintiff 
of  the  existence  of  the  disbursement  note  or 
draft  by  which  the  ship's  freight  was  assigned 
to  the  holder,  and  the  ship  herself  pledged 
for  its  payment,  and  that  plaintiff  had  no 
knowledge  or  notice  of  such  a  transaction. 
Defendant's  evidence,  on  the  other  hand,  tend- 
ed to  show  that  he  had  informed  plaintiff  of 
the  draft  and  debts  prior  to  the  consumma- 
tion of  the  sale.  The  bill  of  sale,  dated 
July  12,  1913,  after  describing  the  ship 
Hermanos,  contains  the  following:  "To  have 
and  to  hold  the  said  vessel  unto  the  said 
Sylvia  y  Cia.,  their  executors,  administrators, 
and  assigns  to  their  own  proper  use  and  bene- 
fit forever.  And  I,  the  said  Joseph  W.  Oorry, 
do  avow  myself  to  be  the  lawful  and .  true 
owner  of  65  shares  in  the  Norwegian  ship 
Hermanos,  that  1  have  fuU  power,  good  right, 
and  lawful  authority  to  dispose  of  said  ves- 
sel in  the  manner  aforesaid,  and  that  I  will 
warrant  and  defend  the  same  against  the 
lawful  claim  and  demands  of  all  persons 
whomsoever.  I,  Joseph  W.  Corry,  do  further 
warrant  that  the    said    ship    Hermanos  it 


free  of  all  debt  and  incumbrances  up  to  and 
the  crossing  of^the  Pensacola,  Fla.,  outer  bay 
bar  on  this  her  present  voyage  eai^o  laden 
for  Rio  de  Janeiro,  S.  A.  The  freight  accru- 
ing to  the  «hip  HermanoB  on  tlik,  her  present 
outward  voyage,  [555]  is  made  a  part  of  this 
sale,  and  I,  Joseph  W.  Gorry,  do  transfer  in 
its  entirety,  amounting  to  about  $18,000,  to 
Sylvia  y  Cia.,  together  with  marine  insur- 
ance," etc. 

The  disbursement  draft  drjiwn  by  the  ship's' 
master  on  June  30,  1913,  with  the  knowledge 
and  approval  of  defendant,  is  as  follows: 
"Ten  days  after  arrival  (or  upon  collection 
of  the  freight  if  sooner  made)  of  the  Nor- 
wegian barque  Hermanos  under  command  at 
the  port  of  Rio  de  Janeiro  or  any  other  place 
at  which  her  voyage  may  terminate,  I  promise 
to  pay  to  the  order  of  myself  the  sum  of 
£3,853.  la.  lOd.  sterling,  in  approved  banker's 
demand  bills  on  London,  for  value  received, 
for  necessary  disbursements  owed  by  me  and 
my  vessel  at  this  port,  for  the  payment  of 
which  I  hereby  pledge  my  vessel  and  her 
freight,  and  I  hereby  assign,  to  the  legal 
holder  of  this  obligation  all  my  lien  and 
claim  against  freight,  vessel  and  owners, 
with  power  to  take  in  my  name  all  and  any 
necessary  ships  to  enforce  the  same;  and  my 
consignees  at  port  of  discharge  are  hereby 
instructed  to  pay  this  obligation  and  deduct 
the  amount  thereof  from  the  freight  due  said 
vessel.  In  case  of  nonpayment  the  bolder 
shall  also  be  entitled  to  the  benefit  of  all 
liens  in  law,  equity,  or  admiralty  which  the 
master  or  owner  of  said  vessel  may  be  en- 
titled to  against  any  part  of  the  cargo  or 
owners  for  freight,  compress  or  other  diarges 
on  cargo  paid  by  the  vessel  or  master  at  port 
of  loading.  This  claim  to  have  priority  of 
payment  over  all  others  that  may  be  pre- 
sented against  said  freight  and  vesaeL  My 
vessel  is  now  lying  at  the  port  of  Pensacola, 
loaded  with  lumber  and  ready  to  eail  for  Rio 
de  Janeiro.  Signed  in  triplicate;  one  being 
accomplished,  the  others  to  stand  void/' 

The  court's  oral  charge  was  in  part  as 
follows:  "Now  gentlemen  of  the  jury,  when 
a  person  sells  another  person  [556]  personnl 
property  without  disclosing  any  want  of 
power  or  right  to  make  the  sale,  and  without 
putting  the  other  party  up6n  inquiry  with 
regard  thereto,  he  impliedly  represents  that 
he  has  tbe^  power  and  right  to  sell  the  prop- 
erty, and  if  you  find  from  the  evidence  that 
defendant  sold  to  plaintiff  the  ship  Hermanoe, 
and  the  entire  freight  accruing  to  the  ship  on 
her  outward  voyage,  without  giving  the  notice 
or  disclosing  to  them  that  a  disbursement 
note  or  draft  had  been  given  upon  the  freight 
sufficient  to  consume  all  or  nearly  all  of  such 
freight,  and  that  by  such  note  the  freight  and 
the  ship  were  pledged  to  the  payment  thereof, 
and  the  defendant  knew  at  the  time  he  made 
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the  8«Je  that  ouch  Bote  or  dralt  had  been 
given,  and  if  you  further  believe  from  the 
evidence  that  plaintiff  could  not  kaow  or  had 
no  notice  that  euch  disbursement  note  or 
draft  had  been  given,  and  was  induced  by  an 
implied  representation  of  defendant  that  he 
had  the  right  and  power  to  sell  and  dispose 
of  the  outward  freight,  then  defendant  waa 
guilty  ol  a  deceit  with  regard  to  the  sale  of 
the  freight;  and  if  you  further  believe  from 
the  evidence  that  defendant  further  repre- 
sented that  the  ship  was  free  from  incum- 
brances, when,  in  fact,  such  disbursement 
note  or  draft  had  been  given,  and  that  plain- 
tiff did  not  know  of  it,  and  was  induced  by 
the  representations  of  defendant  that  the  ves- 
sel was  free  of  incumbrances  to  make  such 
purchase,  then  defendant  was  guilty  of  de- 
ceit in  the  sale  of  the  vessel  also;  and  if  de- 
fendant was  guilty  of  such  deceit  with  refer- 
ence to  the  freight  and  ship,  and  plaintiff  was 
by  such  deceit  induced  to  purchase  said  ship 
(through  the  purchase  of  all  the  shares  of 
stock  of  tlte  owners  thereof),  together  with 
the  outward  bound  freight  accruing  upon  the 
ship,  and  were  damaged  thereby,  you  ought 
to  find  a  verdict  for  plaintiff  for  such  an 
amoimt  or  damages  as  it  actually  sustained, 
[557]  and  you  would  be  justified  in  adding  to 
such  damages  such  sum  as  you  think  proper, 
based  upon  the  evidence  to  punish  defendant 
for  the  deceit  perpetrated  by  him." 

The  following  is  charge  3  given  for  plain- 
tiff: "If  the  jury  believe  from  the  evidence 
that  defendant  on  or  about  July  12,  1913,  in- 
duced plaintiff  to  pay  him  $33,810  for  65 
shares  of  stock  in  the  Norwegian  sailing  ship, 
Hermanos,  and  the  entire  freight  to  said 
ship  on  her  then  outward  voyage  to  Rio  de 
Janeiro,  by  representing  to  plaintiff  that  such 
freights  amounted  to  $18,800,  and  that  the 
ship  was  free  of  incumbrances,  without  dis- 
closing to  them  that  a  draft  had  already  been 
drawn  ieigainst  such  freight  although  defend- 
ant knew  that  a  draft  had  already  been  drawn 
by  the  mastet'  of  said  ship  against  said  freight 
for  £3,853.  Is.  lOd.  sterling,  and  that  this  was 
equivalent  to  more  than  $18,000^  American 
money,  and  that  said  master  had  pledged  the 
freight  of  the  vessel  on  said  voyage  for  the 
payment  of  said  draft,  ahd  that  defendant  had 
no  knowledge  of  said  draft,  and  if  the  jury 
further  believe  from  the  evidence  that  said 
the  iirterest  thereon,  and  the  draft  was  paid 
out  of  such  freight,  then  the  jury  ought  to 
find  a  verdict  for  plaintiff  for'  such  damages 
as  it  actually  sustained  by  such  deceit,  with 
the  interest  thereon,  and  the  jury  would  be 
authorited  to  assess  against  defendant  such 
punitive  damages  as  they  may  think  proper 
under  the  evidence,  in  addition  to  the  actual 
damages  that  plaintiff  sustained." 

The  defendant  requested  the  general  affirma- 
tive okkvgB  on  the  vhok  ease  and  each  count 


thereof  and.Mreral  charges  which  wera  re- 
fused. 

ffa$HM>  <&  PUlana  and  J.  A.  Leathers  for 
ai^pellant. 

Gregory  L.  d  H.  T.  Smith  and  Hamm 
Gardner  for  appellee. 

[568]  SoMKRViLif,  J. — ^This  case  was  tried 
and  determined  in  the  lower  court  upon  the 
theory  that,  under  the  eircumstances  here 
exhibited  it  was  the  duty  of  the  defendant 
vendoir  to  inform  the  plaintiff  vendee,  at  or 
before  the  oonaummation  of  the  sale,  that  he 
had  previously  made  an  assignment  of  the 
ship's  freight  to  the  holder  of  the  disburse- 
ment -draft,  and  that  the  defendant's  silence 
in  that  regard  knowing  that  the  plaintiff 
was  Ignorant  of  such  assignment,  was  a  fraud 
upon  the  plaintiff,  and  amounted  to  an  action- 
able deceit.  The  price  paid  for  the  ship, 
including  the  freight,  was  $33,810.  The  value 
ol  the  freight  was  $18,800,  and  was  known 
to  faoUi  parties.  The  disbursement  draft  and 
assignment  was  for  approximately  $18,500. 
The  head  of  the  plaintiff  firm  is  a  Brazillian 
who  does  not  speak  EngUah,  and  the  nego- 
tioitions  were  conducted  by  him  through  hia 
son,  with  whom  he  waa  temporarily  residing 
at  Gulfport,  Miss. 

(1)  In  every  sale  ol  personal  property  in 
the  poeeession  of  the  vendor,  the  vendee  not 
being  informed  to  the  contrary,  and  means  of 
knowledge  not  being  open  to  him,  the  vendor 
must  be  understood  as  representing  to  the 
vendee  that,  so  far  as  he  then  knows,  he  is 
the  owner  ol  the  property,  that,  he  has  a  right 
to  sell  it,  and  that  he  has  not  incumbered  it 
with  any  superior  claim  in  favor  of  a  third 
person.  This  is  not  only  sound  in  morals, 
but  it  is  equally^  sound  in  logic  and  in  law. 
It  results  inevitably  from  the  duty  of  dis- 
closure under  such  oircumstaaceB,  and  is  we 
think,  deducible  from  the  best  considered  au- 
thorities. 

"While  it  may  be  more  difficult  to  define^ 
with  clearness  and  precision,  the  distinction 
between  suppression  [<659]  and  falsehood,  as 
constituting  actual  fraud,  it  may  be  said*  gen- 
erally, that  silence,  in  order  to  be  an  action- 
able fraud,  must  relate  to  a  material  matter 
known  to  the  party,  and  which  it  is  his  legal 
duty  to  communicate  to  the  other  contracting 
party,  whether  the  duty  arises  from  a  relation 
of  trust,  from  oonffdeoce,  inequality  of  condi- 
tion and  knowledge,  or  other  attendant  cir- 
cumstances. Though  a  concealment  may  be 
tantamount  to  a  misrepresentaticm,  and  equal- 
ly effective  to  deceive  or  mislead,  every  omis- 
sion to  disclose  facts,  though  material,  is  not 
necessarily  fraudulent.  The  rule  best  adapted 
to  the  proper  conduct  of  business  transactions 
lies  between  the  two  extremes — ^the  rule  of 
the  civil  law,  which  requires  the  seller  to  dia- 
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close  every  defect  known  to  him  that  effects 
the  merits  of  the  contract,  or  which  the  pur- 
chaser is  interested  in  knowing;  and  the  rule 
adopted  in  some  eases  that  it  is  incumhent 
on  the  purchaser,  if  he  does  not  take  a  war- 
ranty, to  ask  for  information,  and  that  he 
cannot  complain  of  a  failure  to  communicate 
facts  which  he  could  have  learped  by  in- 
quiry ."—Jordan  V.  Pickett,  78  Ala.  331,  338. 

Quoting  further  from  the  same  authority} 
"Though  the  intention  (to  defraud)  is  a 
question  for  tlie  jury;  where  the  fact  and  its 
materiality  are  known  to  the  seller,  and  the 
suppression  is  willful  or  intemtional,  it  may 
be  regarded  as  done  with  an  intention  to  de- 
ceive or  mislend,  and  the  purchaser,  not 
having  equal  access  of  information,  may  be 
regarded  as  defrauded." 

In  one  of  our  early  cases  it  was  said: 

'*But  the  law  is  not  so  destitute  of  morality 
as  not  to  require  each  of  the  contracting  par- 
ties to  disclose  to  the  other  all  material  facts 
of  which  he  has  knowledge,  and  of  which  he 
knows  the  other  to  be  ignorant,  unless  they 
are  open  to  common  observation,  and  not  to 
forbid  any  intentional  concealment  or  su|^ 
pression  of  the  [560]  material  facts  necessary 
to  be  known,  and  to  which  the  other  has  not 
equal  access  or  means  of  ascertaining."— 
Camp  V.  Camp,  2  Ala.  632,  36  Am.  Dee.  423. 

So  in  another  caae  it  was  said:  ''Where  a 
vendor  professes  to  be  able  to  make  clear  title 
in  fee,  either  bv  a  direct  assertion  to  that 
effect,  or,  while  he  offers  to  make  such  a  title 
by  concealing  the  fact  of  his  inability  to  do 
so,  his  conduct  cannot  be  otherwise  than 
fraudulent.  It  cannot  be  reconciled  with 
fair  dealing,  because  he  knows  at  the  time 
that  disclosure  of  the  truth  of  the  case  would 
prevent  the  sale,  and  therefore  in  such  a 
case,  if  the  purchaser  is  not  chargeable  with 
negligence,  the  contract  may  be  rescinded  by 
him  even  before  an  eviction." — Steele  v.  Kin- 
kle,  3  Ala.  352,  356. 

''The  implication  when  property  is  placed 
in  the  hands  of  a  .  .  .  broker  for  sale, 
is  that  owner  has  a  good  title  thereto,  and 
that  the  purchaser  can  get  the  property  un- 
imcumbered.  .  .  .  The  inducement  to  boy 
is  that  the  purchaser  may  acquire  a  good  and 
indefeasible  title." — Birmingham  Loan,  ete. 
Co.  V.  Thompson,  86  Ala.  146,  5  So.  473. 

Commenting  on  the  duty  of  contractors  in 
general,  Mr.  Parsons  has  justly  observed 
that:  "Although  one  may  have  a  right  to  be 
silent  under  ordinarv  circumstances,  there 
are  many  cases  in  whieht  he  very  propositions 
of  a  party  imply  that  certain  things,  if  not 
told,  do  not  exist"— 2  Pars.  Contr.  §  777. 

And  he  adds:  "In  these  cases,  and  in  others 
which  come  within  this  principle,  the  sup- 
pressio  veri  has  the  same  effect  in  law  as  the 
expressio  falsi." 

Judge  Cooley  notes  that  there  are  cases 
"in  which  silence  is  fraudulent,  because  the 


silence  amounts  to  an  affirmation  that  a  state 
of  things  existis  Which  does  not,  and  the 
party  is  deprived  to  the  same  extent  that 
he  [561]  would  have  been  by  positive  asser- 
tion."—2  Cooley  on  Torts  (3d  Ed.)  912 
(559). 

The  foregoing  authorities  state  the  general 
rule  with  respect  to  the  vice  of  concealment 
by  contracting  parties  in  general.  With  re- 
spect to  vendors  and  defects  of  title  known 
to  themselves,  this  court  long  ago  adopted 
the  rule  as  stated  in  Sugden  on  Vendors,  c. 
9,  p.  564,  viz:  "Although  the  purchase  money 
has  been  paid,  and  the  conveyance  is  executed 
by  all  the  parties,  yet,  if  the  defect  does  not 
appear  on  the  face  of  the  title  deeds,  and 
the  vendor  was  a^vare  of  the  defect,  and  con* 
cealed  it  from  the  purchaser,  ...  he  is 
in  every  such  case  guilty  of  fraud,  and  the 
purchaser  may  either  bring  an  action  on  the 
case,  or  file  his  bill  in  equity  for  relief." — 
Bryant  v.  Boothe,  30  Ala.  311,  315,  68  Am. 
Dec.  117;  Cullum  v.  Branch  Bank,  4  Ala.  21, 
35,  37  Am.  Dec.  725. 

It  is  hardly  necessary  to  note  that  this 
rule  does  not  apply  to  sales  of  real  estate  by 
quitclaim  merely. 

In  Cullum  V,  Branch  Bank,  supra,  it  was 
said:  "In  all  cases  of  purchase  there  is  a 
trust  and  confidence  by  the  purchaser  in  the 
vendor  that  the  estate  is  not  impaired  in 
value  or  incumbered  by  any  act  done  by  him. 
Indeed,  by  offering  to  sell  an  estate  the  vendor 
virtually  represents  it  as  not  incunnbered  by 
himself,  or,  if  incumbered,  he  will  free  it  be- 
fore the  sale  is  executed;  and,  if  he  wishes 
to  discharge  himself  from  the  consequences  of 
this  implied  representation,  it  lies  with  him 
to  show  that  the  purchaser  was  informed  or 
otherwise  knew  of  the  incumbrance." 

In  the  development  of  this  rule  that  a 
failure  to  disclose  is  per  se  fraudulent  a 
clear  distinction  is  recognized  between  incum- 
brances and  defects  in  general  and  such  as 
have  been  knowingly  created  or  suffered  by 
the  vendor  himself. 

[562]  In  the  case  of  Morgan  v.  Patrick,  7 
Ala.  185,  which  is  directly  in  point,  the  de- 
fendant suffered  a  judgment  lien  to  be  fast- 
ened on  his  land  in  another  state,  and  after- 
wards sold  it  to  the  plaintiffs  without  in- 
forming them  of  the  uioumbranee.  Said  the 
court:  "In  this  ease,  acoording  to  the  facts 
agreed  upon,  tha  defendant  sold  to  the  plain- 
tiffs a  traot  of  land,  knowing  at  the  time 
it  was  incumbered  by  a  judgment  of  which 
the  purchasers  were  ignorant.  There  is  no 
question  but  that  this  was  a  fraud  upon  the 
purchasers  for  which  they  had  a  remedy, 
although  there  might  be  no  covenants  of  gen- 
eral warranty  or  against  incumbrancea." 

See  also  the  ease  of  Van  Arsdale  ▼.  How- 
ard, 5  Ala.  596,  fov  a  dear  diaeasaion  of  the 
general  rule. 
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In  the  instant  case  the  defendant  had  made 
a  written  assignment  of  the  freight  earnings 
of  his  ship  just  two  weeks  before  he  executed 
the  bill  of  sale  to  the  plaintiff.  It  was  fresh 
in  his  mind  and  memory,  and  he  know,  that 
he  had  no  right  to  sell  the  freight  to  the 
defendant  as  long  as  that  assignment  stood, 
and  that  in  the  natural  course  of  events  it 
would  be  lost  to  the  plaintiff  by  reason  of 
that  assignment.  He  was  bound  to  know  also 
that,  whatever  the  value  of  the  ship  might 
be,  $18,000  of  freight  was  a  vital  part  of 
the  consideration  moving  to  the  plaintiff, 
and  that  the  plaintiff  expected  to  become  the 
owner  of  it  in  actual  substance,  and  not  mere- 
ly in  empty  form. 

Under  these  circumstances,  the  trial  court 
did  not  err  in  instructing  the  jury  that,  if 
the  defendant  failed  to  disclose  to  the  plain- 
tiff the  existence  of  the  draft  and  assignment, 
and  the  plaintiff  was  ignorant  of  their  exist- 
ence, and  this  draft  was  actually  paid  by  the 
plaintiff  out  of  the  freight,  then  the  plaintiff 
was  entitled  to  recover  the  damages  sus- 
tained. 

[563]  (2)  Two  of  the  written  charges  em- 
bodying this  proposition  authorized  the  jury, 
in  their  discretion,  to  award  punitive  damages 
also.  The  validity  of  this  part  of  the  charge 
need  not,  however,  be  considered,  since  the 
verdict  shows  quite  clearly  thai  only  actual 
damages  were  awarded. 

(3)  "When  a  draft  is  drawn  by  one  person 
upon  and  payable  out  of  a  particular  fund 
derived  from  freight  to  be  collected  by  an- 
other, the  production  by  such  other  person 
of  the  draft  after  the  date  when  it  was  pay- 
able raises  the  presumption  that  it  has  been 
paid  out  of  such  fund."  The  above-quoted 
insixiiction  waB  given  to  the  jury  by  the  trial 
judge,  and,  as  applied  to  the  evidence,  we 
think  it  was  clearly  correct.  It  is,  of  course, 
immaterial  whether  this  draft  was  paid  out 
of  the  fr6igh%  due  to  the  plaintiff's  ship  Or 
out  of  genera]  funds.  It  was  a  valid  charge 
upon  the  ship  as  well  as  the  freight,  and  Its 
possession  by  the  maker  or  any  one  succeed- 
ing to  his  rights  in  this  property  was  prima 
facie  evidence  of  its  payment  by  the  posses- 
sor to  the -person  entitled  to  receive  payment. 
—Potts  V.  Coleman,  67  Ala.  221;  Hill  v. 
Gayle,  1  Ala:  175.  Tn  thfs  <?ase  the  posses- 
sion of  the  draft  by  the  plaintiff's  ap;ent, 
Gardner,  who'  was  not  personally  interested 
therein,  was  prima  facie  the  possession  of  the 
plaintiff,  his  principal.  We  do  not  think  it 
is  of  any  importance  whether  the  instrument 
be  called  a  draft  or  a  note.  Its  function  was 
the  same  in  either  case.  Very  clearly,  if  the 
defendant  furnished  funds  for  its  payment, 
the  burden  is  upon  him  to  show  it. 

(4)  The  first  actual  holder  and  payee  of 
this  draft  was  the  First  National  Bank  of 
Gulfport,  by  whom  it  was  regularly  indorsed 
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to  a  Liverpool  firm.  The  fact  that  no  one  had 
ever  demanded  payment  from  the  bank,  and 
that  the  bank  had  not  paid  the  draft,  was 
some  [564]  evidence,  however  slight,  con- 
firmatory of  the  plaintiff's  claim  of  payment 
by  himself.  For  the  same  purpose  it  was 
proper  for  the  plaintiff  to  show  by  the  cashier 
of  this  bank  that  when  he  next  saw  this 
draft  it  was  in  the  possession  of  one  GaiUner, 
the  plaintiff's  attorney. 

(5)  Moreover,  the  only  ground  of  objection 
to  either  of  these  items  of  evidence — that 
it  was  not  the  best  evidence  of  the  payment 
of  the  draft — was  wholly  inapt.  The  objec- 
tions were  properly  overruled. 

(6)  The  plaintiff's  witness  Sylvia,  Jr.,  tcfl- 
tified  that  he  mailed  a  certain  letter  material 
to  the  case  to  the  defendant.  The  letter  was 
mailed  by  dropping  it  in  an  iron  mail  box  on 
a  street  corner  in  New  York  City,  and  was 
properly  stamped  and  addressed  to  the  de- 
fendant at  his  place  of  business — Gulfport, 
Miss.  We  judicially  know  that  the  federal 
government  provides  and  maintains  iron  mail 
boxes  on  street  corners  in  cities  for  the  con- 
venient posting  of  letters,  and  it  will  be  pre- 
sumed prima  facie  that  any  "iron  mail  box" 
thus  located  is  a  government  box.  It  will  be 
further  presumed  that  a  letter  posted  therein 
had  been  taken  up  in  due  course,  carried  to  a 
government  post  office,  and  duly  sent  upon 
its  way.  In  such  a  case,  therefore,  the  ulti- 
mate delivery  of  the  letter  to  the  addressee 
will  be  presumed  just  as  if  it  had  been  mailed 
in  the  post  office  itself. — ^Casco  Nat.  Bank  v. 
Shaw,  79  Me.  376,  10  Atl.  67,  1  Am.  St.  Rep. 
319;  McCoy  T.  New  York,  46  Hun  268,  11 
N.  Y.  St.  Rep.  504.  The  motion  to  exclude 
this  letter  wad  properly  overruled. 

(7)  So  the  delivery  of  a  message  to  a 
telegraph  company  for  transmission  properly 
addressed  raises  a  presumption  pririia  facie 
that  it  was  received  in  due  course  by  the  ad- 
dressee.— Oregon  Steamship  Co.  v.  Otis,  100 
N.  Y.  446,  3  N.  E.  485,  63  Am.  Rep.  221; 
Eppinger  v.  [565]  Scott,  112  Cal.  369,  42  Pac. 
301,  44  Pac.  723,  flS  Am.  St.  Hep.  220;  16 
Cyc.  lOTl. 

(8)  After  testifying  that  he  had  sent'  a 
cable  message  from  t;!sbott,  Portugal,  to  the 
defendant  at  Gulfport,  Miss.,  the  plaintiff's 
witness  Sylvia,  Jr.,  was  asked  whethet  he 
had  ever  been  notified  that  it  was  not  re- 
ceived. The  defendant's  objection  to  this 
question  was  overruled,  but  it  does  not  appear 
that  the  question  was  an^'ered,  and  hence  the 
error,  if  any,  was  harmless. 

(9)  In  view  of  the  fact,  however,  that  the 
plaintiff  had  written  a  letter  to  the  de- 
fendant informing  him  of  the  sending  of  the 
cablegram,  the  answer  to  the  question  would 
have  been  relevant  evidence  tending,  if  in 
the  negative,  to  show  an  admission  by  the 
defendant  that  he  had  received  the  cablegram. 
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It  remains  only  to  consider  whether  there 
was  any  erroneous  ruling  with  respect  to  the 
pleadings,  and,  if  so,  whether  it  was  preju- 
dicial to  the  defendant. 

(10-12)  Under  the  code  form  for  an  action 
for  deceit  in  the  sale  of  chattels,  it  is 
sufficient  for  the  plaintiff  to  claim  damages 
in  a*  certain  sum  for  deceit  in  any  specified 
sale,  with  an  allegation  merely  that  the  de- 
fendant knew  of  the  defect  misrepresented 
at  the  time  of  the  sale. — Civil  Code,  p.  1198, 
§  21.  Count  7  is  in  code  form,  and  not  sub- 
ject to  any  of  the  grounds  of  demurrer.  True, 
it  contains  no  allegation  of  defendant's 
scienter,  but  its  existence  is  a  necessary  legal 
implication  from  the  facts  alleged.  Under 
this  count  the  burden  was  upon  plaintiff  to 
prove  every  element  of  an  actionable  deceit  as 
defined  by  law.  It  is,  of  course,  to  be  noted 
that  in  chancery  pleading,  for  which  no  ab- 
breviated code  form  is  provided,  all  the  ele- 
ments of  actionable  deceit  must  be  severally 
alleged. — King  v.  Livingston  Mfg.  Co.  180 
Ala.  118,  80  So.  143. 

[566]  The  objection  to  count  9,  as  noted 
in  appellant's  argument,  is  that  no  affirma- 
tive or  active  deception  is  alleged,  and  no 
facts  are  alleged  showing  defendant's  duty  to 
inform  plaintiff  of  defendant's  previous  as- 
signment of  the  freight.  Under  the  prin- 
ciples heretofore  stated,  the  facts  alleged  in 
this  count  unquestionably  show  a  breach 
of  defendant's  duty  in  the  particular  named, 
and  the  objection  urged  is  without  merits.     . 

(13)  Defendant  filed  a  number  of  special 
pleas,  to  all  of  which,  with  a  single  excep- 
tion, demurrers  were  sustained.  All  of  the 
matters  thus  specially  pleaded  were,  so  far 
as  relevant,  available  to  defendant  under  his 
plea  of  the  general  issue,  and  there  was  no 
need  in  this  case,  if,  indeed,  there  can  ever 
be  such  a  thing  as  the  oonfession  and  avoid- 
ance of  an  actionable  deceit,  for  special  plead- 
ing. There  was  no  prejudicial  error  with 
respect  to  these  pleas. 

(1,  15)  The  fact  is  stressed  by  defendant, 
in  pleading  and  in  argument,  that  there  was 
in  the  bill  of  sale  an  express  warranty  of 
title  to  the  ship,  and  silence  as  to  the  title  to 
the  freight;  and  henoe,  it  is  urged,  the  im- 
plication of  a  warranty  as  to  the  freight  is 
rebutted.  The  authority  relie4  on  is  Barnes 
V.  Blair,  16  Ala.  71.  In  that  case  a  bill  of 
sale  described  the  slave  sold  as  "sound  and 
healthy;  the  title  to  the  same  I  fully  guar- 
antee;" and  it  was  held  that  the  representa- 
tion of  condition  was  not  intended  as  a  war- 
ranty, and  would  not  support  an  action  in 
assumpsit.  This  decision  has  never  been 
cited  in  later  cases,  and  seenns  to  be  opposed 
to  the  generally  accepted  rule  that  an  express 
warranty  of  a  chattel  in  one  particular  does 
not  exclude  an  implied  warranty  as  to  another 
and  different  particular. — 35  Gyc.  392,  393. 


But,  however,  this  may  be,  the  rule  does  not 
apply  to  wholly  distinct  chattels,  as  in  this 
case.  And,  moreover,  we  are  dealing  here 
with  an  implied  [567]  representation  of  fact 
and  a  concealment,  and  not  with  an  asserted 
warranty. 

(16)  It  is  insisted  also  that  the  allega- 
tions of  some  of  the  counts  of  the  complaint 
that  defendant  had  sold  the  freight,  are  not 
supported  by  proof  that  defendant  had 
assigned  the  freight  as  security  for  the  pay- 
ment of  the  disbursement  note  or  draft,  and 
that,  as  to  those  counts,  defendant  was  en- 
titled to  the  general  affirmative  charge.  It 
is  certainly  true  that  the  conditional  assign- 
ment of  this  freight  was  not  technically  a 
sale,  as  that  term  is  most  narrowly  defined 
by  the  law.  Nevertheless,  in  a  general  sense, 
and  for  all  the  purposes  of  this  case,  the  con- 
ditional assignment  shown  is  the  equivalent 
of  a  technical  sale,  and  sufficiently  supports 
the  complaint.  The  distinction  urged  as  a 
variance  is  too  technical  and  too  unsubstan- 
tial to  merit  judicial  recognition. 

We  have  examined  all  the  question  pre- 
sented by  the  assignments  of  error,  and  we 
are  of  the  opinion  that  there  was  a  fair 
trial  of  the  issues  of  fact  in  accordance  with 
the  principles  of  law  that  govern  the  case, 
and  that  no  error  was  committed  by  the  trial 
court  which   was  prejudicial  to  appellant. 

Let  the  judgment  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas, 
JJ.,  concur. 
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the  cases  dealing  with  the  presumption  of 
the  receipt  of  a  letter  proven  to  have  been 
duly  mailed.  The  cases  relating  to  the 
sufficiency  of  evidence  to  show  the  mailing 
of  a  letter  are  discussed  in  the  notes  to 
Gardam  v.  Batterson,  19  Ann.  Cas.  649, 
and  Hummelshime  ▼.  State,  reported  post, 
this  volume,  at  page  1072.  The  cases  review- 
ing the  rebuttal  of  the  presumption  of  the 
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to  Southern  Engine,  etc.  Works  v.  Vaughan, 
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Ann.  Cas.  1012D  1062.  As  to  the  presumption 
of  the  authenticity  of  a  letter  received  in 
reply  to  a  letter,  see  the  notes  to  American 
Bonding  Co.  v.  Ensey,  11  Ann.  Cas.  887,  and 
Louisville,  etc.  R.  Co.  v.  O'Brien,  Ann.  Cas. 
1917D  922. 

//.  General  Rule, 

The  mle  may  be  said  to  be  universally 
recognized  that  proof  of  the  mailing  of  a 
letter  or  other  communication  properly  ad- 
dressed to  the  place  of  residence  of  the  ad- 
dressee or  to  the  place  at  which  he  usually 
receives  his  mail  and  otherwise  conforming 
to  the  postal  laws  and  regulations  concerning 
postage,  raises  the  presumption  of  the  due 
delivery  and  receipt  thereof. 

England. — Warren  v.  Warren,  1  C.  M.  A 
R.  250,  4  Tyrw.  850;  In  re  Imperial  Land 
Co.  L.  R.  15  Eq.  18,  42  L.  J.  Ch.  372;  Ward 
V.  Londesborough,  12  C.  B.  252,  74  E.  C.  L. 
252 :  Skilbeck  v.  Oarbett,  7  Q.  B.  846,  53  E.  O. 
Li.  846,  9  Jur.  939,  14  L.  J.  Q.  B.  338. 

Canada. — Canadian  Druggists*  Syndicate  v. 
Thompson,  24  Ont.  L.  Rep.  108,  19  Ont.  W. 
Rep.  401. 

Umted  States. — Lindenberger  v.  Beall,  6 
Wlieat.  104,  5  U.  8.  (L.  cd.)  216;  Rosenthal 
V.  Walker,  111  U.  S.  186,  4  8.  Ct.  382,  28 
U.  S.  (L.  ed.)  396;  Kimberly  v.  Arms,  129 
U.  S.  512,  9  8.  Ct.  355,  32  U.  S.  (L.  ed.) 
764;  Henderson  v.  Carbondale  Coal,  etc.  Co. 
140  U.  S.  25,  11  8.  Ct.  691,  35  U.  8.  (L.  ed.) 
332;  Schutz  v.  Jordan,  141  U.  8.  213,  11  8. 
Ct.  906,  35  U.  8.  (L.  ed.)  705;  Dnnlap  v. 
U.  8.  165  U.  8.  486,  17  8.  Ct.  375,  41  U.  8. 
(L.  ed.)  799;  Davidson  Steamship  Co.  v. 
U.  S.  205  U.  8.  187,  27  8.  a.  480,  51  U.  8. 
(L.  ed.)  764,  a^rming  142  Fed.  315,  73  C. 
C.  A.  425;  U.  8.  V.  Babcock,  3  Dill.  571,  24 
Fed.  Cas.  No.  14,485;  Joshua  Hendy  Iron 
Works  V.  Brenneman,  185  Fed.  183. 

Alabama. — ^De  Jarnette  v.  McDaniel,  93 
Ala.  215,  9  8o.  570;  Pioneer  8av.  etc.  Co.  v. 
Thompson,  115  Ala.  652,  22  So.  511;  Farm- 
ers' Mut.  Ins.  Assoc,  v.  Tankersley,  13  Ala. 
App.  524,  69  8o.  410;  8teiner  v.  Ellis,  7  So. 
803;  Holmes  v.  Block,  71  8o.  670.  And  see 
the  reported  case. 

Arkansas. — Burlington  Ins.  Co.  v.  Threl- 
keld,  60  Ark.  639,  31  8.  W.  266;  Planters' 
Mut.  Ins.  Co.  v.  Green,  72  Ark.  305,  80  8. 
W.  151 ;  Cliek  v.  Sample,  73  Ark.  194,  83  8. 
W.  932;  Merchants'  Exch.  Co.  v.  Sanders,  74 
Ark.  16,  4  Ann.  Cas.  955,  84  S.  W.  786; 
Bluthenthal  v.  Atkinson,  93  Ark.  262,  124  8. 
W.  510;  Southern  Engine,  etc.  Works  v. 
Vaughan,  98  Ark!  388,  Ann.  Cas.  1912D  1062, 
135  8.  W.  913;  Keffer  v.  Stuart,  193  8.  W. 
83. 

California. — Stockton  Combined  Harvester, 
etc.  Works  v.  Houser,  109  Cal.  1,  41  Pac.  809; 
St.  Vincent's  Institute  for  Insane  v.  Davis, 


129  Cal.  20,  61  Pac.  477;  Grade  v.  Mariposa 
County,  132  Cal.  75,  64  Pac.  117. 

Colorado. — Montelius  v.  Atherton,  6  Colo. 
224;  German  Nat.  Bank  v.  Burns,  12  Colo. 
539,^21  Pac.  714,  13  Am.  St.  Rep.  247;  Sher- 
win  V.  National  Cash  Register  Co.  6  Colo. 
App.  162,  38  Pac.  392. 

Connecticut. — ^Hartford  Bank  v.  Hart,  3 
Day  491,  3  Am.  Dec.  274;  Pitts  v.  Hartford 
L.  etc.  Ins.  Co.  66  Conn.  378,  34  Atl.  95,  50 
Am.  St.  Rep.  96. 

Florida.— E&tm&n  v.  State,  48  Fla.  21,  37 
So.  576. 

Georgia. — Burch  v.  American  Grocery  Co. 
125  Ga.  153,  63  S.  E.  1008;  Cassel  v.  Randall, 
10  Ga.  App.  587,  73  S.  E.  858;  Strauss  v. 
Pearlman,  16  Ga.  App.  86,  82  S.  E.  578; 
Parker  v.  Southern  Ruralist  Co.  16  Ga.  App. 
334,  83  S.  E.  158, 

/thnow.— Meyer  v.  Krohn,  114  111.  674,  2 
N.  E.  496;  Young  v»  Clapp,  147  111.  176,  32 
N.  E.  187,  35  N.  E.  372 ;  Ashley  Wire  Co.  v. 
Illinois  Steel  Co.  164  III.  149,  45  N.  E.  410,. 
bii  Am.  St.  Rep.  187 ;  Iroquois  Furnace  Co.  v. 
Wilkin  Mfg.  Co.  181  111.  682,  64  N.  E.  987, 
reversing  77  111.  App.  59;  Dick  v.  Zimmer- 
man, 207  111.  636,  69  N.  E.  754,  affirming  105- 
111.  App.  615;  Consolidated  Coal  Co.  v.  Block, 
etc.  Smelting  Co.  63  III.  App.  666;  Equitable 
L.  Assur.  Soc.  v,  Frommhold,  70  111.  App.  43; 
Smith  v.  Berz,  125  111.  App.  122;  Boening  v. 
North  American  Union,  165  III.  App.  628; 
Findlay  v.  Corn  Exch.  Nat.  Bank,  166  111. 
App.  67;  Philadelphia,  etc.  Coal,  etc.  Co.  v. 
Kuecken,  191  111.  App.  161;  Hay  ward  First 
Nat.  Bank  v.  Gerry,  196  111.  App.  613. 

Indiana. — Locke  v.  Merchants'  Nat.  Bank, 
66  Ind.  363;  Duringer  t.  Moschino,  93  Ind. 
495;  Home  Ins.  Co.  v.  Marple,  1  Ind.  App. 
411,  27  N.  E.  633;  Phenix  Ins.  Co.  v.  Pickel, 
3  Ind.  App.  332,  29  N.  £.  432;  National  Live 
Stock  Ins.  Co.  V.  Wolfe,  106  N.  E.  390. 

Io\ca. — Pennypacker  v.  Capital  Ins.  Co.  80 
la.  66,  45  N.  W.  408,  20  Am.  St.  Rep.  395,  8 
L.R.A.  236;  Cushman  v.  Hassler,  82  la.  296, 
47  N.  W.  1036;  Watson  v.  Richardson,  110 
la.  673,  80  N.  W.  407 ;  Forest  City  First  Nat. 
Bank  v.  Way,  167  la.  426,  149  N.  W.  503. 

Kansas. — Vancil  v.  Hagler,  27  Kan.  407. 

Kentucky. — Railway  Officials,  etc.  v.  Bed- 
dow,  112  Ky.  184,  65  8.  W.  362,  23  Ky.  L. 
Rep.  1438;  Benge  v.  Eversole,  156  Ky.  131, 
160  8.  W.  911 ;  Collins  v.  Swan-Day  Lumber 
Co.  168  Ky.  231,  164  8.  W.  813;  Shields  v. 
Lewis,  49  8.  W.  803,  20  Ky.  L.  Rep.  1601. 
Compare  Sullivan  v.  Kuykendall,  82  Ky.  483, 
56  Am.  Rep.  901,  6  Ky.  L.  Rep.  481;  Bloom 
V.  Wanner,  77  8.  W.  930,  25  Ky.  L.  Rep.  1646; 
Continental  Ins.  Co.  v.  Hargrove,  131  Ky.  837^ 
116  8.  W.  256. 

Louisiana. — Bell  ▼.  Hardy,  9  La.  Ann.  547. 

3fome.— Chase  v.  Surrey,  88  Me.  468,  34 
Atl.  270;  Johnson  v.  New  York,  etc.  R.  Co. 
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Ill  Me.  263,  88  Ail.  088.  Compa/re  Freeman 
V.  Morey,  46  Me.  50,  71  Am.  Dec.  527. 

Maryland. — Yoe  v.  Benjamin  C.  Howard 
Masonic  Benev.  Assoc.  63  Md.  86;  Lawrence 
Bank  v.  Raney,  etc.  Iron  Co.  77  Md.  321,  26 
Atl.  119;  Sloan  v.  Grollman,  113  Md.  192, 
Ann.  Cas.  1912A  544,  77  Atl.  577;  Goodman 
V.  Saferstein,  115  Md.  678,  81  Atl.  695. 

Massachusetts. — ^Munn  v.  Baldwin,  6  Mass. 
316;  Huntley  v.  Whittier,  105  Mass.  391,  7 
Am.  Rep.  536;  Briggs  v.  Hervey,  130  Mass, 
186;  McDowell  v.  Aetna  Ins.  Co.  164  Mass. 
444,  41  N.  E.  665.  See  also  Com.  v.  Jeffries, 
7  Allen  548,  83  Am.  Dec.  712;  Allen  v.  Wil- 
bur,  199  Mrfss.  366,  85  N.  E.  429. 

Michigan. — Rauch  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  131  Mich.  281,  91  N.  W. 
160;  Long-Bell  Lumber  Co.  v.  Nyman,  145 
Mich.  477,  108  N.  W.  1019,  116  Am.  St.  Rep. 
310;  Baker  v.  Temple,  160  Mich.,  318,  125  N. 
W.  63 ;  Foote  v.  Oreilick,  166  Mich.  636,  182 
N.  W.  473. 

Minnesota. — Plath  ▼.  Minnesota  Farmers' 
Mut.  F.  Ins.  Assoc.  23  Minn.  479,  23  Am. 
Rep.  697 ;  Melby  v.  Osborne,  33  Minn.  492,  24 
N.  W.  253;  Benedict  v.  Grand  Lodge,  etc. 
48  Minn.  471,  51  N,  W.  371;  Ruder  v.  Na- 
tional Council,  eto.  124  Minn.  431,  145  N.  W. 
118. 

Mississippi — Eckerly  v.  Alcorn,  62  Miss. 
228. 

Missouri. — ^Pier  v.  Heinrichshoffen,  67  Mo. 
169,  29  Am.  Rep.  601;  McFarland  v.  U-  S. 
Mutual  Ace.  Assoc.  124  Mo.  204,  27  S.  W. 
436;  Edwards  v.  Mississippi  Valley  Ins.  Co. 
1  Mo.  App.  192;  Cromwell  v.  Phoenix  Ins. 
Co.  47  Mo.  App.  109;  Rlpl^  Nat.  Bank  v. 
Latimer,  64  Mo.  App.  321. 

Neio  Hampshire. — Sabre  t.  Smith,  62  N. 
H.  663 ;  Wilson  v.  Frankfort  Marine,  etc.  Ins. 
Co.  77  N.  H.  344,  91  Atl.  913.  Compare 
Woodman  v.  Jones,  8  N.  H.  344. 

New  Jersey. — Starr  ▼.  Torrey,  22  N.  J. 
L.  190;  Kruger  v.  Brown,  76  N.  J.  L.  418,  75 
Atl.  171.  See  also  Melvin  v.  Purdy,  17  N. 
J.  L.  162. 

New  York. — Bell  v.  Lycoming  F.  Ins.  Co. 
19  Hun  238;  People  v.  Albany  Medical  Col- 
lege, 26  Hun  348,  affirmed  89  N.  Y.  635;  Mc- 
Coy V.  New  York,  46  Hun  268,  11  N.  Y.  St. 
Rep.  504;  Ackley  v.  Welch,  85  Hun  178,  32 
N.  Y.  S.  577;  Miller  v.  Hackley,  5  Johns. 
376,  4  Am.  Dec.  372;  Austin  v.  Holland,  60 
N.  Y.  571,  25  Am.  Rep.  246;  Oregon  Steam- 
ship Co.  V.  Otis,  100  N.  Y.  446,  3  N.  E.  485, 
63  Am.  Rep.  221;  Miehkind-Feinberg  Realty 
Co.  V.  Sidorsky,  189  N.  Y.  402,  82  N.  E. 
448,  affirming  111  App.  Div.  578,  98  N.  Y.  S. 
496;  Hurley  v.  Olcott,  198  N.  Y.  132,  91  N. 
E.  270,  28'lJI.A.(N.S.)  238;  In  re  Wiltse, 
6  Misc.  105,  25  N.  Y.  S.  733 ;  Sutton  y.  Corn- 
ing, 59  App.  Div.  589,  69  N.  Y.  S.  670;  El- 
more V.  Busaeno,  173  App.  Div.  233,  161  N. 
Y.  S.  533;  Austin  v.  Hartwig,  49  Super.  Ct. 


256;    Van  Dor  en  v.  Liebman,  11  N.  Y.  6. 
769. 

North  Carolina. — Sherrod  v.  Farmers'  Mut. 
F.  Ins.  Co.  139  N.  C.  167,  51  S.  E.  910;  Model 
Mill  Co.  V.  Webb,  164  N.  C.  87,  80  S.  E.  232; 
Standard  Trust  Co.  v.  Commercial  Xat.  Bank, 
166  N.  C.  112,  81  S.  E.  1074.  And  see  Holl- 
oman  v.  Southern  R.  Co.  reported  in  full, 
this  volume,  at  page  1069.  See  also  Goile  v. 
Order  of  United  Commercial  Travelers^  etc. 
161  N.  C.  104,  76  N.  E.  622. 

Oklahoma, — ^Reeves  y.  Martin,  20  Okla.  558, 
94  Pac.  1058. 

Pennsylvania. — Smyth  v.  Hawthorn,  3 
Rawle  355;  Callen  v.  Gaylord,  3  Watts  321; 
Tanner  v.  Hughes,  63  Pa.  St.  289;  Foisom 
V.  Cook,  115  Pa.  St.  639,  9  AtL  93;  Whit- 
more  V.  Dwelling  House  Ins.  Co.  148  Pa.  St» 
405,  23  Atl.  1131,  33  Am.  St.  Rep.  838;  Jen- 
sen V.  McCorkell,  154  Pa.  St.  323,  26  AtL 
366,  36  Am.  St.  Rep.  846;  McSparran  v. 
Southern  Mut.  Ins.  Go.  193  Pa.  St.  184,  44 
Atl.  317;  Neubert  t.  Armstrong  Water  Co. 
211  Pa.  St.  682,  61  Atl.  123;  London  Assur. 
Corp.  v.  Russell,  1  Pa.  Super.  Ct.  320; 
Phoenix  Brewing  Co.  v.  Weiss,  23  Pa.  Super. 
Ct.  619. 

Rhode  Island.— HoaaQli  v.  Buckley,  4  R.  1. 
625,  70  Am.  Dec.  167. 

South  Carolina. — Glenn  v.  Western  Union 
TeL  Co.  84  S.  C.  156,  66  S.  E.  1024, 

South  Dakota.^-Jj&wyer  v.  Globe  Mut.  Ins. 
Co.  25  S.  D.  649,  127  N.  W.  615. 

Tentiessee. — Dunlap  v.  Thompson,  6  Yerg. 
67;  Gaar  v.  Stark,  36  S.  W.  149. 

Texas. — Pink  Front  Bankrupt  Store  v.  \Iis- 
trat,  40  Tex.  Civ.  App.  375,  90  S.  W.  75; 
Smith  V.  F.  W.  Heitman  Co.  40  Tex.  Civ.  App. 
368,  98  S.  W.  1074;  ManhatUn  L.  Ins.  Co. 
V.  Fields,  28  S.  W.  280;  Boorum  v.  Arm- 
strong, 37  S.  W.  1095;  Opet  v.  Denser,  93  S. 
W,  527;  State  Division,  Lone  Star  Ina.  Union 
V.  Blassengamc,  162  S.  W.  6. 

Utah. — Brown  v.  Fraternal  Ace.  Assoc.  18 
Utah  265,  55  Pac.  63;  Campbell  v.  Gowans, 
35  Utah  268,  19  Ann.  Cas.  660,  100  Pac 
397,  23L.R4..(N.S.)  414. 

Fet-mon^— Oaks  v.  Weller,  16  Vt.  63 ;  Wal- 
worth V.  Scaver,  30  Vt.  728.  73  Am.  Dec.  332; 
Whitney  Wagon  Works  v.  Moore,  61  Vt.  230, 
17  Atl.  1007. 

Washington, — Ault  v.  Interstate  Sav.  etc 
Assoc.  15  Wash.  627,  47  Pac.  13;  Malloy  v. 
Drumheller,  68  Wash.  100,  122  Pac  1005. 

Wisconsin. — McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  375 ;  Small  v.  Prentice,  102  Wis. 
256,  78  N.  W.  416. 

In  Henderson  v.  Carbondale  Coal,  etc.  Co. 
140  U.  S.  25,  37,  11  S.  Ct.  691,  35  U.  S.  (L. 
ed«)  332,  the  court  said:  '^This  presumption, 
which  is  not  a  presumption  of  law,  but  one 
of  fact,  is  based  on  the  proposition  that  the 
post  office  is  a  public  agency  charged  with 
the  duty  of  transmitting  letters;  and  on  the 
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assumption  that  what  ordinarily^  results  from 
the  transmission  of  a  letter  through  the  post 
office  probably  resulted  in  the  given  case.  It 
is  a  probability  resting  on  the  custom  of  busi- 
ness and  the  presumption  that  the  officers 
of  4;he  postal  system  discharged  their  duty." 

In  Briggs  v.  Hervey,  130  Mass.  186,  it 
was  said:  "The  depositing  in  the  post  office 
of  a  letter  properly  addressed,  with  the  post- 
age prepaid,  is  prima  facie  evidence  that  the 
person  to  whom  it  was  addressed  received  it. 
The  fact  that  the  defendants  had  no  addition- 
al proof  that  the  letters  were  actually  re- 
ceived by  the  plaintiff  is  immaterial.  The 
evidence  that  letters  were  so  deposited  was 
competent,  and  should  have  been  submitted 
to  the  jury  to  be  weighed  by  them  in  connec- 
tion with  the  other  evidence  in  the  case. 
They  alone  have  the  right  to  deeide  whether 
the  inference  that  the  letters  were  received, 
founded  upon  the  probability  that  the  offi- 
cers of  the  government  will  do  their  duty, 
and  the  letters  will  be  duly  delivered,  is  over- 
come by  the  other  evidence.'* 

In  McSparran  v.  Southern  Hut.  Ins.  Co. 
193  Pa.  St.  184,  44  Atl.  317,  the  court  re- 
viewed  the  earlier   Pennsylvania  cases   and 
traced  the  growth  of  the  doctrine  as  follows: 
"Our  earlier  cases  were  inclined  to  exception- 
al strictness  on  this  point.     In   Tanner  v. 
Hughes,  53  Pa.  St.  289,  it  was  held  that  the 
only  cases  in  which  there  is  a  legal  presump- 
tion of  receipt  are  those  concerned  with  no- 
tice of  dishonor  of  bills  or  nonpayment  of 
notes,  and  that  this  laxity  grew  up  by  com- 
mercial usage,  and  even  by  that  is  confined 
to  cases  where  the  parties  do  not  live  in  the 
same    place.     This   was   repeated    in    Belle- 
fonte  First  Nat.  Bank  v.  McManigle,  69  Pa. 
St.  156,  and  Kenney  v.  Altvater,  77  Pa.  St. 
34,  in  which  it  was  said,  'Letters  properly 
directed  and  duly  mailed  are  sufficient  evi- 
dence of  notice  of  the  dishonor  of  bills,  or 
nonpayment  of  negotiable  notes.     This  rule 
is   restricted   to   commercial   paper.     It   es- 
tablishes no  such  legal  conclusion  in  other 
business  relations.'    In  Susquehanna  Mut.  F. 
Ins.  Co.  V.  Tunkhannock  Toy  Co.  97  Pa.  St. 
424,  a  distinction  was  laid  down  more  speci- 
fically that  while  there  is  no  legal  presump- 
tion of  receipt,  yet  where  by  the  contract  (in 
that  case  a  policy  of  insurance)  notice  was 
to  be  given  by  one  party  to  another  in  a  dis- . 
tant  place,  the  custom  and  usage  of  busi- 
ness justify  the  use  of  the  mail,  and  proof  of 
a   letter   properly   addressed  and  mailed   is 
prima  facie  evidence  for  the  jury  of  its  re- 
ceipt by  the  person  addressed.    This  was  fol- 
lowed in  Whitmore  v.  Dwelling  House  Ins. 
Co.  148  Pa.  St.  405,  where  the  rule  was  thus 
stated    .     .     .  :     *The  fact  of  depositing  in 
the  post  office  a  properly  addressed,  prepaid 
letter,  raises  a  natural  presumption,  founded 
in  common  experience,  that  it  reached  its  des- 


tination by  due  course  of  mail.  In  other 
worHs,  it  is  prima  facie  evidence  that  it  was 
received  by  the  person  to  whom  it  was  ad- 
dressed; but  that  prima  facie  proof  may  be 
rebutted  by  evidence  showing  that  it  was  not 
received.  The  question  is  necessarily  one  of 
fact,  solely  for  the  determination  of  the  jury 
under  all  the  evidence.'  This  was  followed  in 
Jensen  v.  McCorkell,  164  Pa.  St.  323,  and 
London  Assur.  Co.  v.  Russell,  1  Pa.  Super.  Ct. 
320,  and  is  now  the  settled  rule  in  this  state, 
as  it  is  generally  in  others." 

It  is  provided  by  statute  in  Montana  that 
it  will  be  presumed  that  a  letter  duly  direct- 
ed and  mailed  was  received  in  the  regular 
course  of  the  mail.  Smith  v.  Collis,  42  Mont. 
350,  Ann.  Cas.  1912A  1158,  112  Pac.  1070. 
And  see  McAuley  v.  Casualty  Co.  of  America, 
39  Mont.  185,  102  Pac.  586. 

In  Oregon  it  is  provided  by  statute  (Lord's 
Oregon  Laws,  §  799)  that  a  disputable  pre- 
sumption of  receipt  in  the  regular  course  of 
mail  arises  from  the  proof  that  a  letter  was 
duly  directed  and  mailed.  Sloan  v.  Sloan, 
46  Ore.  36,  78  Pac.  893.  See  also  Williams 
V.  Culver,  39  Ore,  337,  64  Pac.  763. 

The  rule  that  the  receipt  of  a  letter  is  pre- 
sumed from  its  mailing  is  not  affected  in  any 
way  by  the  contents  of  the  letter.  Rosenthal 
V.  Walker,  111  U.  S.  185,  5  S.  Ct.  382,  28 
U.  S.  (L.  ed.)  395,  wherein  it  was  said: 
"The  presumption  that  a  letter  was  received 
is  based  on  such  considerations  that  it  is 
perfectly  clear  that  it  applies  \vithout  regard 
to  the  contents  of  the  letter.  The  contention, 
therefore,  of  counsel  for  plaintiff  in  error 
that  the  presumption  fails  when  the  contents 
of  the  letter  would,  if  the  letter  was  received, 
tend  to  subject  the  party  receiving  it  to  a 
penalty  or  forfeiture,  is  not  well  founded." 

However,  in  cases  where  the  person  ad- 
dressed has  no  opportunity  to  deny  the  re- 
ceipt of  a  letter  it  has  been  held  that  no  pre- 
sumption will  arise  from  the  fact  that  it  was 
duly  mailed.  Cleghom  v.  State,  8  Ala.  App. 
272,  62  So.  329,  wherein  it  appeared  that  an 
attorney  for  one  convicted  of  a  crime  made 
affidavit  that  he  mailed  a  notice  of  the  tak- 
ing of  proof  to  establish  a  bill  of  excep- 
tions to  the  solicitor.  The  court  applying  the 
exception  to  the  rule  said:  "We  are  aware 
of  the  general  rule  that  when  it  is  shown 
that  a  letter  or  notice  was  put  in  an  envelope, 
and  that  it  was  properly  addressed,  stamped, 
and  mailed,  the  presumption  is  that  the  ad- 
dressee received  it  in  the  usual  course  of  mail, 
yet,  this  is  merely  a  rule  of  presumption,  and 
is  indulged  in  cases  where  the  addressee  would 
have  an  opportunity  of  denying  the  truth  of 
the  fact  presumed  if  the  presumption  were 
not  correct.  In  such  case  his  failure  to  deny 
that  he  received  the  letter  is  conclusive  of 
the  correctness  of  the  presumption.  Here  no 
such  opportunity  is  afforded  the  addressee. 
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Unless  he  did  receive  the  letter,  he  would 
probably  never  hear  of  the  proceeding  until 
the  matter  was  acted  on  in  this  court.  The 
proof  is  not  sufficient  that  he  did  receive  it. 
The  case  would  be  different  if  the  letter  had 
been  registered  to  him  and  a  return  receipt  to 
be  signed  by  him  on  delivery  had  been  de- 
manded, obtained,  and  introduced  in  evidence, 
together  with  proof  of  his  signature  and  of 
the  contents  of  the  notice  registered." 

Where  by  statute  the  filing  of  certain  re- 
ports with  the  secretary  of  state  was  required 
it  has  been  held  that  the  rule  as  to  a  pre- 
sumption from  the  proper  mailing  of  report 
did  not  apply.  Com.  v.  0*Bryan,  153  Ky. 
406,  155  S.  W.  1126,  wherein  it  was  said: 
''While  it  is  true  that  in  ordinary  business 
transactions  the  law  presumes  the  receipt  by 
the  addressee  of  a  letter  duly  stamped  and 
posted,  it  would  virtually  defeat  the  purpose 
of  the  statute  if  this  rule  of  evidence  were  ap- 
plied in  a  case  like  this.  It  is  not  a  case 
where  presumptions  should  be  indulged.  Act- 
ual delivery  being  required,  nothing  short  of 
proof  of  actual  delivery  will  be  sufficient. 
Therefore,  evidence  of  the  mailing  of  the 
statement  in  an  envelope  duly  stamped,  and 
of  the  nonreturn  of  the  envelope,  is  not  only 
not  sufficient,  but  is  not  even  competent  proof 
of  the  fact  of  filing,  if  unaccompanied  by 
other  evidence  of  its  actual  receipt." 

Where  notice  was  given  by  mail  to  a  town 
demanding  reimbursement  of  expenses  and  the 
removal  of  a  pauper,  actual  delivery,  of  the 
notice  being  required  by  law,  it  was  held 
that  no  presumption  of  receipt  arose  from 
proof  of  the  mailing  of  the  notice.  Groton  v. 
Lancaster,  16  Mass.  110. 

Likewise,  it  has  been  held  that  no  presump- 
tion of  receipt  of  a  notice  by  a  probate  judge 
will  arise  from  proof  that  a  letter  contain- 
ing the  notice  was  mailed  to  the  register  of 
probate,  he  being  in  no  sense  the  agent  of  the 
judge.  Cole  v.  New  England  Trust  Co.  200 
Mass.  694,  86  N.  E.  902. 

Where  the  envelope  bears  a  notice  to  re- 
turn to  the  sender  if  it  is  not  delivered  with- 
in a  specified  time  and  it  appears  that  the 
letter  was  never  returned  the  presumption  of 
delivery  is  strengthened.  Duringer  v.  Mos- 
chino,  03  Ind.  495.  The  effect  of  a  return 
notice  was  stated  in  Sherwin  v.  National  Cash 
Register  Co.  5  Colo.  App.  162,  38  Pac.  392, 
as  follows:  "In  this  case  the  presumption 
of  the  receipt  of  the  letter  is  strengthened  by 
the  fact  that  it  was  never  returned  to  the 
defendant,  either  in  obedience  to  the  direc- 
tion of  the  return  card  on  the  envelope,  or 
through  the  dead  letter  office.  There  was 
ample  time  for  its  return  between  the  date 
of  its  posting  and  the  date  of  the  agreed 
statement;  and  the  presumption  also  is  that 
it  would  have  been  returned  if  it  had  not 
been  delivered."     And  in  Lawrence  Bank  v. 


Baney,  etc.  Iron  Co.  77  Md.  321,  26  AtL  119, 
it  was  said:  "This  presumption  is  rendered 
much  stronger  by  the  fact  that,  though  the 
letter  was  inclosed  in  an  envelope  bearing  a 
direction  for  its  return,  if  not  called  for  in 
five  days,  it  was  never  returned  to  the  send- 
er." In  Hedden  v.  Roberts,  134  Mass.  38"  45 
Am.  Rep.  276,  it  was  said:  "It  was  the  duty 
of  the  officers  of  the  postal  service  to  return 
the  letter  to  the  address  upon  the  envelope 
(the  postage  being  prepaid)  if  it  was  not  de- 
livered to  the  person  to  whom  it  was  ad- 
dressed, and  there  is  the  same  inference  of 
fact  that  yiey  would  do  their  duty  in  this  re- 
spect as  in  forwarding  and  delivering  letters 
addressed  to  a  merchant  at  his  place  of 
business." 

///.  PreaumpU^m  aa  One  of  Law  or  Fact. 

The  presumption  arising  from  the  proper 
mailing  of  a  letter,  that  the  party  to  whom 
it  was  addressed  received  it  in  due  course  of 
mail,  is  a  presumption  of  fact  and  not  of 
law.  It  is  not  conclusive  but  is  subject  to 
control  and  limitation  by  other  facts. 

United  States. — Henderson  ▼.  Carbondale 
fcoal  Co.  140  U.  S.  25,  11  S.  Ct.  691,  36  U.  S. 
(L.  ed.)  832;  Schultz  v.  Jordan,  141  U.  S. 
213,  11  S.  Ct.  906,  35  U.  S.  <L.  ed.)  705; 
U.  S.  V.  Babcock,  3  Dill.  571,  24  Fed.  Cas. 
No.  14,485. 

Arkansas. — Bluthenthal  t.  Atkinson,  98 
Ark.  252,  124  S.  W.  510. 

Connrcticnt. — Pitts  v.  Hartford  L.  etc.  Ins. 
Co.  66  Conn.  376,  34  Atl.  95,  60  Am.  St.  Rep. 
96. 

imnois.—Meyer  r.  Krohn,  114  111.  574,  2 
N.  E.  495;  Philadelphia,  etc.  Coal,  etc.  Co.  v. 
Kuocken,  191  111.  App.  161.  But  see  St. 
Tx)uis  Consol.  Coal  Co.  v.  Block,  etc.  Smelt- 
ing Co.  53  111.  App.  565,  wherein  the  court 
speaks  of  the  presumption  as  one  of  law  but 
without  any  discussion. 

Massachusetts. — Huntley  v.  Whittier,  105 
Mass.  391,  7  Am.  Rep.  536. 

Michigan. — Rauch  v.  Michigan  Millers' 
Mut.  P.  Ins.  Co.  131  Mich.  281,  9  N.  W.  160; 
Long-Bell  Lumber  Co.  v.  Nvman,  145  Mich. 
477,  108  N.  W.  1019,  116  Am.  St.  Rep.  310. 

Minnesota. — Plath   r.   Minnesota   Parmers* 
Mut.  P.  Ins.  Assoc.  23  Minn.  479,  23  Am.  Rep. 
697;  Benedict  v.  Grand  Lodge,  etc.  48  Minn 
471,  51  N.  W.  371. 

Mississippi. — Eckerly  ▼.  Alcorn,  62  Miss. 
228. 

Missouri. — Edwards  ▼.  Mississippi  Valley 
Ins.  Co.  1  Mo.  App.  192. 

Xew  York. — ^Austin  v.  Holland,  69  N.  Y. 
571,  25  Am.  Rep.  246;  Hastings  v.  Brooklyn 
L.  Ins.  Co.  138  N.  Y.  473,  34  N.  E.  289,  re- 
versing 63  Hun  624,  17  N.  Y.  S.  333.  Com- 
pare People  V.  Albany  Medical  College,  26 
Hun    (N.  Y.)    348,  affirmed  without  opinion 
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in  89  N.  Y.  635j  where  the  court  speaks  of  the 
presumption  as  one  of  law  but  without  dis- 
cussion of  this  point. 

North  Carolina. — Sherrod  v.  Farmers'  Mut, 
F.  Ins.  Assoc.  139  N.  C.  167,  51  S.  E.  910; 
Model  Mill  Co.  v.  Webb,  164  N.  C.  87,  80  S. 
E.  232;  Standard  Trust  Co.  v.  Commercial 
Nat.  Bank,  166  N.  C.  112,  81  S.  E.  1074. 

Ohio. — Judge  v.  Masonic  Mut.  Ben.  Assoc. 
30  Ohio  Cir.  Ct.  Rep.  133. 

Pennsylvania. — Tanner  v.  Hughes,  53  Pa. 
St.  289;  Whitmore  v.  Dwelling  House  Ins.  Co. 
148  Pa.  St.  405,  23  Atl.  1131,  33  Am.  St. 
Rep.  838;  Jensen  v.  McCorkell,  154  Pa.  St. 
323,  26  Atl.  366,  35  Am.  St.  Rep.  845. 

South  Daicota. — Lawver  v.  Globe  Mut.  Ins. 
Co.  26  S.  D.  549,  127  N.  W.  615. 

Utah. — Brown  v.  Fraternal  Ace.  AsaoQ.  18 
Utah  265,  55  Pac.  63;  Campbell  v.  Gowans,  35 
Utah  268,  19  Ann.  Cas.  660,  100  Pac.  397, 
23  L.R.A.(N.S.)  414, 

Vermont. — ^Walworth  v.  Seaver,  30  Vt.  728, 
73  Am.  Dec.  332;  Whitney  Wagon  Works  y. 
Moore,  61  Vt.  230,  17  Atl.  1007. 

In  Henderson  ▼.  Carbondale  Coal,  etc.  Co. 
140  U.  S.  25,  11  8.  Ct.  691,  35  U.  S.  (L.  ed.) 
332,  it  was  said:  "This  is  not  a  conclusive 
presumption,  and  it  does  not  even  create  a 
legal  presumption  that  such  letters  were  act- 
ually received;  it  is  evidence  tending,  if  cred- 
ited by  the  jnry,  to  show  the  receipt  of  such 
letters — a  fact,  in  connection  with  other 
circumstances,  to  be  referred  to  the  jury,  un- 
der appropriate  instructions,  as  its  value  will 
depend  upon  all  the  oircuinstances  of  the  par- 
ticular case." 

In  Huntley  v.  Whittier,  106  Mass.  391,  7 
Am.  Rep.  536,  the  doctrine  was  stated  as 
follows:  "The  presumption  so  arising  is  not 
a  conclusive  presumption  of  law,  but  a  mere 
inference  of  fact,  founded  on  the  probability 
that  the  officers  of  the  government  will  do 
their  duty,  in  the  usual  course  of  business; 
and,  when  it  is  opposed  by  evidence  that  the 
letter  was  never  received,  must  be  weighed, 
with  all  the  other  circumstances  of  the  case, 
by  the  jury,  in  determining  the  question 
whether  the  letter  was  actually  received  or 
not;  and  the  burden  of  proving  its  receipt 
remains  throughout  upon  the  party  who  as- 
serts it."  The  court  explaining  and  qualify- 
ing the  cases  of  Crane  v.  Pratt,  12  Gray  348, 
and  Greenfield  Bank  v.  Crafts,  4  Allen  447, 
said  further:  "In  each  of  the  two  cases  just 
cited,  the  ruling  which  was  held  to  have  been 
rightly  refused  was,  in  terms  in  the  first  case, 
and  as  understood  by  the  court  in  the  second, 
that  the  putting  of  a  letter  into  the  post 
ofiice  raised  a  presumption  not  merely  of  fact, 
but  of  law,  that  is  to  say,  a  conclusive  pre- 
sumption, that  it  had  been  received.  In  the 
first  case  the  ruling  that  the  mailing  of  the 
letter  was  only  evidence  to  be  weighed  and 


appreciated  by  the  jury  with  other  evidence 
on  that  question  was  sustained  upon  the 
ground  that  it  in  substance  embraced  the 
proposition  that  the  deposit  of  the  letter  in 
the  post  office  created  of  itself  a  presumption 
of  fact,  'slight  or  otherwise,'  that  the  letter 
was  received  by  the  person  to  whom  it  was 
addressed;  and  the  ruling  affirmed  in  the 
second  case  was  substantially  similar.  If  the 
dictum  of  Mr.  Justice  Dewey  in  the  second 
case,  that  in  no  other  cases  than  those  of 
notices  to  indorsers  of  conunercial  paper  'the 
putting  of  a  letter  into  the  post  office  is  pre- 
sumptive evidence  of  the  fact  of  the  receipt 
of  such  notice,'  can  be  construed  as  meaning 
anything  more  than  that  it  does  not,  except 
in  the  case  of  negotiable  paper,  raise  a  pre- 
sumption which  cannot  be  rebutted,  it  is  in- 
consistent with  all  the  other  authorities.  The 
only  case  which  he  cited  to  that  point  was 
of  a  notice  by  the  overseers  of  one  town  to 
those  of  another,  to  charge  the  latter  with 
the  settlement  of  a  pauper,  which  was  held 
not  to  be  sufficiently  proved  by  evidence  of 
putting  a  letter  into  the  mail,  because  mu- 
nicipal officers  were  not  to  be  presumed,  as 
merchants  would  be,  to  go  daily  to  the  post 
office,  and  because  a  town  was  not  obliged  to 
pay  the  postage  upon  such  a  notice  or  upon 
its  own  answer  thereto.  Groton  v.  Lancas- 
ter, 16  Mass.  110." 

In  Alabama  the  presumption  has  been 
called  by  the  courts,  without  discussion  of 
the  question,  a  presumption  of  law.  Pioneer 
Sav.  etc.  Co.  v.  Thompson,  115  Ala.  552,  22 
So.  511;  Farmers'  Mut.  Ins.  Assoc,  v.  Tank- 
ersley,  13  Ala.  App.  524,  69  So.  410.  That 
the  term  "presumption  of  law"  was  not  used 
in  its  strict  legal  sense,  however,  is  shown 
by  the  statement  of  the  court  in  the  case  last 
cited  to  the  effect  that  "this  presumption, 
however,  is  rebuttable  by  proof."  And  in  De 
Jarnette  v.  McDaniel,  93  Ala.  215,  9  So.  570, 
it  was  said:  "This  was  prima  facie  proof  of 
notice  to  them  of  the  contents  of  the  letters. 
Of  course,  this  presumption  could  have  been 
overturned  by  proof  that  the  letters  were 
never  received." 

JF.  BaMs  of  Preminvption. 

1.  Deuvsby  to  Postal  Authobitixs. 

That  no  presumption  of  the  receipt  of  a 
letter  can  arise  in  the  absence  of  proof  that 
it  was  mailed  is  so  self-evident  that  few 
cases  go  further  than  to  state  that  on  such 
proof  the  presumption  will  arise.  See  the 
cases  cited  supra,  in.  subdivision  II.  General 
Rule.  As  to  what  is  suffic'ient  evidence  to 
establish  the  mailing  of  a  letter,  see  the  notes 
to  Gardam  v.  Batterson,  19  Ann.  Cas.  649, 
and  Hummelshime  v.  State,  reported,  post, 
this  volume,  at  page  1072. 
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2.   COBBECT  AdDBESS. 

A  correct  address  being  one  of  the  essen- 
tial elements  on  which  the  presumption  of 
the  receipt  of  a  letter  from  evidence  of  its 
proper  mailing  is  founded,  a  failure  to  show 
that  the  letter  was  correctly  addressed  de- 
prives the  sender  of  the  benefit  of  the  pre- 
sumption of  its  receipt  by  tihe  addressee.  Na- 
tional Bldg.  Assoc.  V.  Quin,  120  Ga.  358,  1 
Ann.  Cas.  210,  47  S.  E.  962,  67  L.R.A.  87; 
Garretson  v.  Equitable  Mut.  L.  etc.  Assoc. 
74  la.  419,  38  N.  W.  127;  Best  v.  German  Ins. 
Co.  68  Mo.  App.  698;  Barnes  v.  Courtright, 
37  Misc.  60,  74  N.  Y.  S.  203;  Williams  v. 
Patterson,  38  Pa.  Super.  Ct.  322;  Fountain 
City  Drill  Co.  v.  Lindquist,  22  S.  D.  7,  114 
N.  W.  1098;  Trebevant  v.  Powell  (Tex.) 
130  S.  W.  234. 

In  Fountain  City  Drill  Co.  v.  Lindquist, 
supra,  it  was  said:  "The  post  office  is  a  pub- 
lic agency,  charged  with  the  duty  of  trans- 
mitting letters  that  are  properly  addressed, 
stamped  and  deposited  in  some  regular  re- 
ceptable  for  outgoing  mail;  but,  in  the  ab- 
sence of  anything  tending  to  show  that  the 
letter  in  question  was  addressed  to  respond- 
ent, and  properly  deposited,  postage  prepaid, 
there  is  no  presumption  that  he  received  it." 

So  it  has  been  held  that  no  presumption  of 
the  receipt  of  a  letter  by  the  addressee  at 
317  Main   St.,  Cincinnati,  arose  from  proof 
of  the  mailing  of  a  letter  addressed  to  317, 
Main  St.,  New  York.     Westheimer  v.  How- » 
ard,  47  Misc.  145,  93  N.  Y.  S.  518. 

Likewise  it  has  been  held  that  no  presump- 
tion of  receipt  by  the  Equitable  Life  Assur- 
ance Society  of  the  United  States  arose  from 
the  fact  that  a  letter  addressed  to  the  Equit- 
able Life  Insurance  Company,  Chicago,  was 
properly  stamped  and  mailed.  Equitable  L. 
Asfiur.  Soc.  V.  Frommhold,  75  111.  App.  43. 
In  that  case  the  court  declared  the  following 
instruction  to  contain  a  proper  statement  of 
the  law:  "The  jury  are  instructed  that  the 
placing  in  the  mail  of  an  envelope  properly 
stamped  is  not  even  presumptive  evidence  of 
the  receipt  of  the  same,  unless  the  same  was 
properly  addressed,  and  even  if  the  jury  be- 
lieve from  the  evidence  that  a  notice  was 
placed  in  an  envelope  properly  stamped  and 
placed  in  the  mail,  yet,  unless  the  jury  fur- 
ther believe  from  the  evidence  that  the  en- 
velope was  properly  addressed  to  the  person 
for  whom  it  was  intended,  it  is  not  even  con- 
structive notice,  and  may  be  wholly  disre- 
garded." 

Where  an  insurance  company  mailed  a  let- 
ter to  a  policyholder  addressed  to  a  city  in 
which  he  no  longer  lived,  claiming  that  it 
was  the  last  known  post  office  address  of  the 
assured,  it  was  held  that  where  it  appeared 
that  notice  of  a  change  of  address  had  been 
given  to  a  general  agent  of  the  company,  no 


presumption  of  the  receipt  of  the  letter  ad- 
dressed to  the  old  address  could  be  indulged. 
Goodwin  v.  Provident  Sav.  L.  Assur.  Assoc 
97  la.  226,  66  N.  W.  167,  69  Am.  St.  Kep. 
411,  32  L.R.A.  473. 

So  it  has  been  held  that  a  letter  addressed 
to  37  Barclay  St.  when  it  appeared  that  the 
sender   knew   the  correct   address  to    be  45 
Warren   St.,   New  York,   would  not   be   pre- 
sumed to  have  been  received  by  the  addressee. 
Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.  113 
N.  Y.  147,  20  N.  E.  827,  10  Am.  St.  Rep.  441, 
reversing  42  Hun  419,  6  N.  Y.  St.  Rep.  73. 
But  where  it  appeared  that  the  postal  au- 
thorities knew  of  the  change  in  address  it 
was  held  that  the  presumption  would  arise. 
Marston  v.  Bigelow,  150  Mass.  43,  22  N.  E. 
71,  6  L.R.A.  43,  wherein  it  was  said:     "The 
deposit  of  a  letter  in  the  post  office,  addressed 
to  a  party  at  his  place  of  business,  is  prima 
facie  evidence  that  he  received  it  in  the  ordi- 
nary course  of  the  mails.     This  is  founded 
upon  the  presumption  that  the  public  officers 
will  do  their  duty.     .     .     .     So,  if  a  party 
has  changed  his  place  of  business,  and  has 
informed  the  post  office  authorities  of  it,  there 
is  a  presumption  or  inference  that  the  letter 
has  been  delivered  at  the  new  address.     The 
deposit  of  the  letter  in  the  post  office,  accom- 
panied by  evidence  that  the  authorities  knew 
of  the  change,  furnishes  competent  evidence 
"i-hat  the  party  has  received  the  letter.     In 
either  case  there  is  a  disputable  presumption 
'  or  inference  of  fact,  the  weight  of  which  is 
^  for  the  jury."    And  m  Judge  v.  Masonic  Mut 
^  Ben.  Assoc.  30  Ohio  Cir.  Ct.  Rep.  133,  it  was 
said:     "We  think  it  was  correct  to  charge 
that  if  at  that  time  mail  addressed  to  Mrs. 
Judge  at  408  Segur  avenue  was  customarily 
delivered  to  her — ^that  is  to  say,  if,  in  the 
usual  course  of  the  post  office  department's 
business,  by  reason  of  knowledge  they  had  of 
her  true  address,  or  from  any  cause,  it  was 
customarily   delivered  at  her  true   address* 
1638  Western  avenue,  precisely  as  if  it  had 
been  directed  to  1538  Western  avenue — ^thcn 
from  that  a  presumption  would  arise  that 
the  notice  had  been  received  by  her." 

Ordinarily  a  letter  addressed  to  a  person 
or  firm  in  a  large  city  must  include  the  street 
and  number  in  order  for  the  presumption 
of  receipt  to  arise  from  evidence  that  it  was 
properly  mailed.  Thus  in  Manhattan  L.  Ins- 
Co.  V.  Fields  (Tex.)  26  S.  W.  280,  it  appeared 
the  letter  was  addressed  to  Henry  Fields, 
San  Antonio,  Texas,  and  no  street  or  number 
given,  and  the  court  held  the  address  was  io' 
sufficient  and  on  account  thereof  there  was  no 
presumption  that  the  letter  was  received  by 
the  addressee.  In  discussing  the  case,  how- 
ever, the  court  remarked  that  the  letter  was 
not  sent  in  care  of  any  well*known  bank  but 
simply  to  Mr.  Fields,  thereby  intimating  that 
if  the  letter  had  been  sent  in  care  of  some 
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well-known    institution    the    address    might 
haTB  been  sufficient. 

In  Fleming,  ete.  Co.  t.  Evans,  9  Kan.  App. 
858,  61  Pac.  503,  reversed  on  other  grounds 
in  62  Kan.  811,  64  Pac  591,  it  appeared  the 
letter  was  addressed  to  a  business  firm  at 
Chicago,  Illinois,  and  the  court  held  that  the 
address  was  insufiicient.  In  passing  on  the 
case  the  court  said  that  in  a  large  city  like 
Chicago  there  might  be  many  persons  and 
firms  of  the  same  name,  and  therefore  there 
was  no  presumption  that  the  letter  was  not 
received  by  one  of  the  firms  for  whom  it 
was  not  intended. 

In  Chicago,  etc.  R.  Co.  v.  Chickasha  Nat. 
Bank,  174  Fed.  923,  98  C.  C.  A.  535,  wherein 
it  appeared  tliat  the  letter  was  addressed  to 
'*St.  Louis,  Missouri"  without  further  direc- 
tion as  to  street  or  building  or  the  nature  of 
the  business  of  the  addreesee,  the  court  stated 
the  rule  as  follows:  "While  it  is  true  in 
most  instances  that  proof  of  the  writing  and 
posting  of  a  letter  properly  addressed,  in  the 
absence  of  further  evidence,  raises  a  presump- 
tion of  the  delivery  of  such  letter  to  the 
person  to  whom  it  is  addressed,  yet  this  pre- 
sumption can  have  but  little  if  any  proba- 
tive force  in  this  case,  and  for  this  reason. 
To  raise  the  presumption  of  delivery,  it  must 
be  shown  as  a  fact  the  letter  was  properly 
addressed.  The  firm  here  addressed  transacted 
business  in  a  large  and  populous  city.  Tlie 
address  is  to  the  city  generally,  and  is  not 
specific  either  as  to  the  street  number  or 
building  in  which  the  business  is  conducted, 
or  as  to  the  nature  of  business  conducted 
by  the  firm.  In  such  case  the  letter  was  not 
properly  addressed.  *  There  may  be  many  firms 
of  the  same  name  engaged  in  business  in  a 
city  the  size  of  St.  Louis.  A  letter  so  ad- 
dressed may  or  may  not  have  come  into  the 
hands  of  the  firm." 

But  where  the  addressee  is  a  large  and  gen- 
erally known  concern  it  has  been  held  that  an 
address  containing  only  the  name  of  the  ad- 
dressee and  the  city  and  state  would  be  sufiS- 
cient  to  raise  the  presumption  of  receipt. 
Thus  in  Covell  v.  Western  Union  Tel.  Co.  164 
-Mo.  App.  630,  147  S.  W.  555,  wherein  it  ap- 
peared that  a  letter  was  addressed  to  a  per- 
son as  general  manager  of  the  Western  Union 
Telegraph  Company,  New  York,  it  w^s  held 
to  be  suflScient,  the  court  saying:  "The 
courts  will  take  notice  of  the  fact  that  in  all 
probability  the  Western  Union  Telegraph 
Company  has  more  offices  than  any  other  busi- 
ness concern  in  this  country.  Its  lines  enter 
into  almost  every  town  and  city,  and  undoubt- 
edly its  general  office  receives  hundreds  of 
letters  and  other  communications  daily,  and 
therefore,  the  government  employees  distrib- 
uting and  delivering  the  mail  are  thorough- 
ly acquainted  with  the  location  of  its  office, 
and  the  failure  to  designate  the  street  or 


number  would  in  no  wise  prevent  a  prompt 
delivery  of  letters  dureeted  to  the  president 
and  general  manager  of  the  company." 

So  letters  addressed  simply  to  a  public 
official  by  his  official  designation  and  without 
his  name  have  been  held  sufficiently  addressed 
to  give  rise  to  the  presumption  of  receipt. 
Barnet  v.  Norton  (Vt.)  99  Atl.  238,  wherein 
it  was  said:  "Some  quesj^ion  is  made  as  to 
the  sufficiency  of  the  address  on  the  envelope 
in  which  this  notice  was  sent,  but  we  think 
it  was  sufficient  to  raise  a  presumption  of 
its  receipt  in  due  course.  It  was  directed  to 
the  overseer  of  the  poor  of  the  town  of  Nor- 
ton. Under  rules  formerly  obtaining,  there 
might  be  some  question  about  the  sufficiency 
of  such  an  address.  But  recent  holdings  are 
more  liberal.  Modern  mail  service  has  at- 
tained that  degree  of  efficiency  and  certainty 
that  such  an  address  is  almost,  if  not  quite, 
as  sure  to  reach  its  proper  destination  as  if 
addressed  with  an  individual's  name.  Pub- 
lic officers  like  town  clerks,  constables,  over- 
seers and  listers  are  commonly  addressed  in 
this  way,  and  it  is  rarely,  if  ever,  that  such 
an  address  miscarries.  The  presumption  of 
receipt  may  be  weakened  by  such  an  address, 
but  it  is  raised.  Here  the  presumption  ia 
strengthened  by  the  fact  that  the  envelope 
bore  the  sender's  return  card  and  never  came 
back." 

In  Cagliostro  v.  Indelli,  58  Misc.  44,  102 
N.  Y.  S.  918,  it  was  said:  *'It  may  be  that, 
in  the  absence  of  other  evidence,  there  is  a 
presumption  that  the  postal  authorities  would 
deliver  a  letter  to  the  plaintiff  addressed 
simply  *Mulberry  street,'  without  any  addi- 
tion of  the  street  number,  but  such  presump- 
tion cannot  prevail  as  against  the  positive 
statement  of  the  plaintiff  that  he  never  re- 
ceived such  notice." 

Where  it  appeared  that  letters  were  ad- 
dressed to  one  actively  engaged  in  business 
and  directed  to  his  usual  address  in  Cincin- 
nati it  was  held  that  his  temporary  absence 
from  Cincinnati  would  not  weaken  the  pre- 
sumption that  the  letters  had  been  received. 
Breen  v.  Central  City  First  Nat.  Bank,  6 
Colo.  235,  wherein  the  court  said:  **The  cor- 
respondence of  Breed  shows  him  to  have  been 
actively  engaged  in  business,  and  it  is  hardly 
to  be  presumed  that  he  would  leave  home 
for  any  considerable  time  without  arrange- 
ments for  forwarding  or  preserving  his  busi- 
ness letters.  It  will  also  be  observed  that 
several  of  Breed's  letters  are  In  answer  to 
Dawley's  letters,  received  while  absent  from 
Cincinnati,  and  show  that  they  were  either 
forwarded  to  him  or  were  preserved  for  him 
until  his  return.  When  it  is  remembered  in 
connection  with  these  facts  that  Thatcher's 
letter  was  a  return  letter  and  never  came 
back  to  him,  and  that  letters  from  Dawley 
both  prior  to  and  after  the  overdraft  appear 
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to  have  reached  Breed  with  due  regularity, 
and  without  any  instance  of  failure,  whether 
in  Cincinnati  or  absent  therefrom,  the  fact 
of  his  absence  for  a  time  in  California  does 
not,  in  our  view,  destroy,  or  to  any  great 
extent  weaken,  the  presumption  that  the  let- 
ters containing  notice  of  the  overdraft  were 
received  by  him." 

In  some  jurisdictions  it  is  held  that  proof 
that  a  letter  was  "mailed"  carries  with  it  the 
implication  •  that  it  was  properly  addressed. 
Johnson  v.  New  York,  etc.  R.  Co.  Ill  Me.  263, 
88  Atl.  988;  Schmidt  v.  SchanzUn,  53  Super. 
Ct.  498,  1  N.  Y.  St.  Rep.  779.  In  Model  Mill 
Co.  V.  Webb,  164  N.  C.  87,  80  S.  E.  232,  it 
was  said:  "When  a  person  says  that  he 
'mailed'  a  letter  to  another  it  is  commonly 
understood  that  the  letter  was  in  a  mailable 
condition,  properly  addressed  to  that  other, 
and  stamped.  We  would  not  speak  of  a  blank 
envelope  deposited  in  the  post  office,  neither 
stamped  nor  addressed,  as  having  been 
mailed;  and  when  the  witness  said  the  letter 
was  mailed  to  defendant  bank,  the  jury  could, 
at  least,  infer  that  he  meant  it  was  ad- 
dressed and  stamped  and  deposited  in  the 
post  office  as  is  usual,  that  is,  in  the  ordi- 
nary way." 

It  has  been  held  that  evidence  that  a  let- 
ter was  "sent"  without  detailed  testimony 
that  the  formal  essentials  of  mailing  were 
complied  with  is  sufficient  to  raise  the  pre- 
sumption of  its  receipt  where  no  denial  of 
the  receipt  is  made.  Oregon  Steamship  Co. 
V.  Otis,  100  N.  Y.  446,  3  N.  E.  485,  53  Am. 
Rep.  221;  Cooke  v.  McAleena,  18  Misc.  219, 
41  N.  Y.  S.  479;  Williamson  v.  Seeley,  22 
App.  Div.  389,  48  N.  Y.  S.  196.  In  other 
jurisdictions  however  the  rule  is  laid  down 
that  proof  that  a  letter  was  "mailed"  does 
not  imply  that  it  was  properly  addressed. 
Feder  Silberberg  Co.  v.  McNeil,  18  N.'M.  44, 
133  Pac.  975,  49  L.R.A.(N.S.)  458,  wherein 
it  was  said:  "On  principle  and  in  accord- 
ance with  common  experience  it  is  perfectly 
apparent  that  the  statement  that  a  letter 
was  mailed  to  a  certain  person  necessarily 
includes  only  such  acts  as  are  required  by 
the  postal  authorities  of  the  United  States, 
namely,  that  a  letter  have  some  address  and 
that  it  be  properly  stamped.  Whether  the 
letter  is  properly  addressed  so  as  to  reach  the 
addressee  is  a  matter  of  no  concern  of  the 
postal  authorities,  nor  have  they  any  infor- 
mation or  interest  in  the  matter.  But  in 
order  to  establish  a  set  of  facts  from  which 
an  inference  or  a  presumption  shall  arise  that 
a  given  letter  was  received  by  a  given  ad- 
dressee, it  must  not  aaly  appear  that  the  let- 
ter was  'mailed/  but  that  it  was  properly 
addressed  to  the  addressee  at  the  place  where 
he  resides  or  receives  his  mail."  And  in 
Lowry  v.  Saginaw  Specialty  Co.  128  Mich. 
246,  87  N.  W.  194,  it  was  held  that  no  pre- 
sumption would  arise  from  the  proof  of  writ- 


ing a  letter  and  putting  it  in  an  office  mail 
box  from  which  the  postman  was  accustomed 
to  take  the  mail,  in  the  absence  of  evidence 
that  the  letter  was  properly  addressed  and 
stamped,  and  this  would  not  be  inferred  from 
the  fact  that  the  letter  was  written  and 
placed  in  the  mail  box« 

3.  Payme:^t  op  Postage. 

Prepayment  of  postage  being  also  one  of 
the  necessary  elements  on  which  the  presump- 
tion of  the  receipt  of  a  letter,  is  founded,  this 
fact  must  appear  from  the  evidence  before 
the  presumption  will  be  indulged.  Morton  v. 
Morton,  16  Colo.  358,  27  Pac.  718;  National 
BIdg.  Assoc.  V.  Quin,  120  Ga.  358,  47  S.  E. 
962;  Bankers'  Mut.  Casualty  Co.  v.  People's 
Bank,  127  Ga.  326,  56  S.  E.  429;  Lowry  v. 
Saginaw  Specialty  Co.  128  Mich.  246,  87  N. 
W.  194;  Bless  v.  Jenkins,  129  Mo.  647,  31 
S.  W.  938 ;  Welsh  v.  Chicago  Guaranty  Fund 
L.  Soc.  81  Mo.  App.  30;  Feder  Silberberg  Co. 
V.  McNeil,  18  N.  M.  44,  133  Pac.  976,  49 
L.R.A.(N.S.)  458;  People  v.  Crane,  125  N.  Y. 
635,  26  N.  E.  736;  Model  Mill  Co.  v.  Webb, 
164  N.  C.  89,  80  S.  E.  232. 

As  in  the  case  of  the  address  of  a  letter 
the  courts  are  not  in  accord  as  to  whether  the 
prepayment  of  postage  will  be  implied  from 
the  proof  that  a  letter  was  "mailed,"  though 
in  a  majority  of  jurisdictions  it  is  held  that 
this  inference  necessarily  follows  such  proof. 
Phenix  Ins.  Co.  v.  Schultz,  80  Fed.  337,  25 
C.  C.  A.  453;  Southern  Engine,  etc.  Works 
V.  Vaughan,  98  Ark.  38a,  Ann.  Cas.  19120 
1062,  135  S.  W.  913;  Johnson  v.  New  York, 
etc.  R.  Co.  Ill  Me.  263,  88  Atl.  988;  Pier 
V.  Heinrichshoflfen,  67  Mo.  169,  29  Am.  Rep. 
501;  Rolla  State  Bank  v.  Pezaldt,  95  Mo. 
App.  404,  69  S.  W.  53;  Omaha  v.  Yancey, 
91  Neb.  261,  135  N.  W.  1044;  Feder  Silber- 
berg Co.  V.  McNeil,  18  N.  M.  44,  133  Pac. 
975,  49  L.R.A.(N.S.)  458;  People  v.  Crane, 
125  N.  Y.  535,  26  N.  E.  736,  reversing  55 
Hun  610  mem.  9  N.  Y.  S.  670;  National 
Butchers'  etc.  Bank  v.  DeGroot,  43  Super. 
Ct.  (N.  Y.)  341;  Model  Mill  Co.  v.  Webb, 
164  N.  C.  87,  80  S.  E.  232;  Reynolds  v.  Mary- 
land Casualty  Co.  30  Pa.  Super.  Ct.  456;  Bar- 
net  V.  Norton  (Vt.)  99  Atl.  238. 

In  Johnson  v.  New  York,  etc.  R.  Co.  Ill 
Me.  263,  88  Atl.  988,  the  rule  was  stated  as 
follows:  "Whatever  may  have  been  the  rule 
in  the  days  of  primitive  mail  service,  and 
before  prepayment  of  postage,  such  is  now  the 
regularity  and  the  certainty  of  the  service, 
and  the  universality  of  the  prepayment  of 
postage,  that,  by  common  acceptation,  to 
'mail'  a  letter  to  a  person  means  to  deposit 
it  in  the  mail  properly  stamped  and  prop- 
erly addressed.  And  that  is  prima  facie  evi- 
dence of  delivery  by  due  course  of  mail  to 
the  addressee.     Chase  v.  Surry,  88  Me.  468." 
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In  Phenix  Ins.  Co.  v.  Schnltz,  80  Fed.  337, 
25  C.  C.  A.  453,  it  wag  said:  "The  court 
thinks  that  the  allegation  that  the  letter  con- 
taining the  said  form  of  policy  was  duly 
mailed  carries  with  it  the  presumption  that 
it  was  duly  stamped,  which  was  a  requirement 
of  law  and  the  prerequisite  to  mailing.  When 
a  party  alleges  that  he  duly  mailed  a  letter, 
the  court  must  presume  that  he  complied 
with  the  requirements  of  law,  and  stamped 
the  letter."  And  in  Omaha  v.  Yancey,  91 
Neb.  261,  135  N.  W.  1044,  it  was  said: 
"Without  violating  an  Act  of  Congress,  the 
letters  could  not  have  been  'mailed'  without 
payment  of  postage.  The  meaning  of  her 
testimony  is  that  the  postage  was  paid. 

In  Southern  Engine,  etc.  Works  v.  Vaugh- 
an,  98  Ark.  388,  Ann.  Cas.  1912D  1082,  135 
S.  W.  913,  the  word  "mailed"  was  defined  as 
follows:  "The  word  'mailed'  when  applied 
to  a  letter,  means  that  it  was  properly  pre- 
pared for  transmission  in  the  due  course  of 
mail,  and  that  it  was  placed  in  the  custody 
of  the  officer  charged  with  the  duty  of  for- 
warding the  mail.  When,  therefore,  the  wit- 
ness testified  that  this  letter  had  been  mailed 
to  the  plaintiff,  it  was  sufficient  evidence  that 
it  had  been  properly  directed,  stamped  and 
delivered  to  the  officials  of  the  postal  depart- 
ment for  proper  transmission  through  the 
mails;  and  from  this  the  presumption  arose 
that  the  plaintiff,  to  whom  the  same  was  ad- 
dressed, received  it."  And  in  National 
Butchers',  etc.  Bank  y.  DeGroot,  43  Super. 
Ct.  (N.  Y.)  341,  the  court  said:  "The  word 
is  usually  employed  to  designate  the  placing 
of  letters  or  parcels  in  a  post  office,  to  be 
delivered  under  the  public  authority.  The 
delivery  of  this  class  of  mail  matter  is  pro- 
hibited unless  the  postage  thereon  is  pre- 
paid (§  386,  §  3900,  U.  S.  Stat,  at  L.).  When 
the  word  'mailed*  appears  as  a  note  or  mem- 
orandum in  the  official  register  of  a  deceased 
notary,  it  is  consistent  with  reason  and  the 
actual  meaning  of  the  term,  to  presume  that 
it  describes  what  that  act  in  its  common  and 
ordinary  performance  calls  for." 

So  where  it  appeared  that  the  mail  matter 
consisted  of  a  United  States  postal  card  it 
was  held  that  that  was  sufficient  to  show  that 
the  postage  had  been  paid.  Boening  v.  North 
American  Union,  155  111.  App.  528. 

Failure  to  show  the  address  or  that  post- 
age was  prepaid  on  a  letter  alleged  to  have 
been  mailed,  coupled  with  the  unexplained 
possession  of  the  letter  by  the  sender,  was  held 
in  Ward  y.  Hasbrouck,  44  App.  Div.  32,  60 
N.  Y.  S.  391,  insufficient  to  raise  the  pre- 
sumption of  its  delivery  and  receipt. 

In  Best  V.  German  Ins.  Co.  68  Mo.  App. 
598,  the  court,  holding  that  evidence  to  the 
effect  that  a  person  "wrote  to  the  company 
at  Freeport,  111."  was  insufficient  to  raise  a 
presumption  of  receipt,  said :  "There  was  no 
evidence    that   defendant    ever    received   the 


letter.  Plaintiff  says  he  never  heard  from 
defendant  in  response  to  the  letter.  The  evi- 
dence was  insufficient  to  make  a  prima  facie 
showing  of  notice.  Tlie  plaintiff  should  have 
shown  that  the  letter  was  properly  addressed, 
stamped,  and  deposited  in  the  mail." 

In  other  jurisdictions,  however,  the  rule 
has  been  laid  down  that  no  presumption  of 
the  prepayment  of  postage  will  arise  from  the 
proof  that  a  letter  was  mailed.  Morton  v. 
Morton,  16  Colo.  358,  27  Pac.  718;  Bankers 
Mut.  Casualty  Co.  v.  People's  Bank,  127  Ga. 
326,  56  S.  E.  429.  In  the  case  last  cited  it 
was  said:  "In  National  Bldg.  Assoc,  v.  Quin, 
120  Ga.  358,  47  S.  E.  962,  it  was  held  that 
evidence  that  a  letter  was  written  to  a  given 
person  does  not  authorize  the  presumption 
that  he  received  it,  unless  the  evidence  also 
shows  that  such  letter  was  properly  ad- 
dressed, duly  stamped,  and  mailed.  See  also 
.  .  .  Burch  V.  Americus  Grocery  Co.  125 
Ga.  153  (3).  There  are  some  authorities 
which  hold  that  the  word  ^mailed,'  when  used 
in  reference  to  sending  matter  through  the 
mails  of  the  United  States,  carries  with  it 
the  presumption  that  the  postage  due  on  such 
matter  has  been  paid.  See  Holla  State  Bank 
V.  Pezoldt  [95  Mo.  App.  404],  69  S.  W.  53 
( 5 ) ;  .  .  .  Pier  v.  Heinrichshoffen,  67  Mo. 
169.  But  in  the  decision  in  National  Bldg. 
Assoc,  v.  Quin,  supra,  that  meaning  does  not 
seem  to  be  given  to  the  word  'mailed,'  it  be- 
ing there  used  to  describe  the  mere  act  of 
depositing  a  letter  in  the  mails.  In  this  sense 
there  might  be  such  a  thing  as  the  mailing 
of  an  unstamped  letter.  The  presumption 
that  a  letter  has  been  received  when  intrust- 
ed to  the  mail  for  delivery  is  a  presumption 
arising  from  the  regularity  in  the  method  of 
business  adopted  by  the  postal  authorities. 
In  order  for  this  regularity  to  take  place,  cer- 
tain things  must  be  done  by  the  party  de- 
positing the  matter  for  carriage  in  the  mail ; 
and  therefore  the  presumption  that  a  letter 
or  parcel  has  reached  its  destination  ought 
not  to  arise  until  it  affirmatively  appears 
that  that  which  the  postal  authorities  require 
to  insure  carriage  and  regularity  has  been 
done.  The  effect  of  the  ruling  in  the  case 
last  referred  to  is  that  unless  it  appears  af- 
firmatively that  a  letter  has  been  properly 
addressed,  duly  stamped,  and  deposited  in 
the  mail,  no  presumption  of  the  receipt  of 
the  letter  will  arise.  There  was,  in  the 
present  case,  evidence  from  which  a  jury 
could  find  that  at  least  one  of  the  letters  was 
properly  addressed,  anrd  that  both  were  de- 
posited in  the  mail,  but  the  evidence  is  silent 
as  to  whether  they  were  duly  stamped. 
Under  such  circumstances  there  was  no  pre- 
sumption that  the  letters  were  received." 

In  Barnett  v.  Floyd  County  Nova  Kola 
Bottling  Co.  18  Ga.  App.  413,  89  8.  E.  490, 
it  was  said  in  the  official  syllabus:     "Evi* 
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dence  that  a  letter  was  mailed  to  a  given  per- 
son does  not  authorize  the  presumption  that 
he  received  it  unless  the  evidence  also  shows 
that  the  letter  was  properly  addressed  and 
duly  stamped." 

In  Morton  v.  Morton,  16  Ck)lo.  358,  27  Pae. 
718,  the  court  setting  aside  a  divorce  decree 
obtained  in  an  action  wherein  the  process  was 
served  by  depositing  it  in  the  mail  said: 
"At  the  time  of  the  action  and  for  many  years 
prior  thereto,  she  had  resided  in  the  same 
house  in  Scranton,  Pennsylvania;  and  al- 
though she  received  her  mail  with  uniform 
regularity,  no  copy  of  the  summons  in  this 
case  ever  reached  her.  Although  her  resi- 
dence was  well  known  to  plaintiff,  no  notice 
of  the  action  was  received  by  her  until  long 
after  the  entry  of  final  judgment  in  the  cause. 
It  is  true,  it  appears  by  an  affidavit  that  a 
copy  of  the  summons  was  mailed  to  her, 
properly  addressed,  but  in  the  absence  of 
proof  that  postage  thereon  had  been  duly  pre- 
paid, it  is  fairly  to  be  implied,  under  the 
circumstances,  that  this  important  item  was 
overlooked." 

But  the  fact  that  in  the  business  office 
from  which  the  letter  in  question  was  mailed 
government  stamped  envelopes  were  habitual- 
ly used  it  has  been  held  to  be  sufficient  evi- 
dence that  that  particular  letter  was  stamped. 
"That  a  letter,  properly  addressed,  was  duly 
stamped  before  it  was  mailed  may  be  shown, 
not  only  by  positive  testimony  establishing 
the  fact,  but  also  by  persuasive  proof  to  the 
effect  that  the  only  envelopes  used  in  the 
office  of  the  sender  were  such  as  bore  the 
printed  stamp  of  the  government,  and  that  it 
was  the  custom  and  rule  of  the  clerks  in 
the  office  to  use  the  envelopes  furnished  them 
by  the  sender  for  the  purpose  of  conducting 
his  correspondence."  Burch  v.  Americus  Gro- 
cery Co.  125  Ga.  163,  53  S.  E.  1008. 

F.  Presumption  as  to  Time. 

It  is  uniformly  held  that  when  it  is  proved 
that  a  letter  was  mailed,  the  presumption 
arises,  in  the  absence  of  evidence  to  the  con- 
trary, that  it  was  received  in  the  ordinary 
course  of  the  public  mails.  Kosenthal  ▼. 
Walker,  111  U.  S.  185,  4  S.  Gt.  382,  28  U.  8. 
(L.  ed.)  396;  O'Connor  Min.  etc.  Co.  v.  Dick- 
son, 112  Ala.  304,  20  8o.  413;  Southern  En- 
gine, etc.  Works  y.  Vaughan,  98  Ark.  388, 
Ann,  Cas.  1912D  1062,  136  S.  W.  913;  Ger- 
man Nat.  Bank  v.  Burns,  12  Colo.  539,  21 
Pac.  714,  13  Am.  St.  Rep.  247;  Sherwin  v. 
National  Cash  Register  Co.  5  Colo.  App.  162, 
38  Pac.  392 ;  Lewis  v.  Phillips-Boyd  Pub.  Co. 
18  Ga.  App.  181,  89  S.  E.  177 ;  National  Live 
Stock  Ins.  Co.  V.  Wolfe,  59  Ind.  App.  418, 
106  N.  E.  390;  Johnson  v.  New  York,  etc. 
R.  Co.  Ill  Me.  263,  88  Atl.  988;  Plath  v. 
Minnesota  Farmers'  Mut.  F.  Ins.  Assoc.  23 


Minn.  479,  23  Am.  Rep.  697;  Melby  ▼.  Os- 
borne, 33  Minn.  492,  24  N.  W.  253;  McAuley 
V.  Casualty  Co.  v.  America,  39  Mont.  185, 
102  Pac.  586;  National  Masonic  Ace.  Assoc. 
V.  Burr,  57  Neb.  437,  77  N.  W.  1098;  Miller 
V.  Wehrman,  81  Neb.  388,  115  N.  W.  1078; 
Bell  V.  Lycoming  F.  Ins.  Co.  19  Hun  (N.  Y.) 
238;  Model  Alill  Co.  v.  Webb,  164  N.  C.  87, 
80  S.  E.  232;  Standard  Trust  Co.  v.  Com- 
mercial Nat.  Bank,  166  N.  C.  112,  81  S.  E. 
1074;  Jensen  v.  McCorkell,  154  Pa.  St.  323, 
26  Atl.  366,  35  Am.  St.  Rep.  845;  Veley  t. 
dinger,  18  Pa.  Super.  Ct.  125;  Opet  v.  Den- 
zer  (Tex.)  93  S.  W.  527.  See  also  Western 
Union  Tel.  Co.  v.  McDavid,  103  Tex'.  601,  132 
S.  W.  115,  116;  Whitney  Wagon  Works  ▼. 
Moore,  61  Vt.  230,  17  Atl.  1007;  Small  v. 
Prentice,  102  Wis.  256,  78  N.  W.  415. 

In  Holmes  v.  Bloch  (Ala.)  71  So.  670,  the 
rule  was  stated  as  follows:  "In  this  country 
the  mail  service  is  regulated  and  carried  on  by 
law;  and  by  common  experience  and  oonunon 
consent  it  is  established,  from  the  regularity 
of  the  service,  that  it  may  be  inferred  that 
letters  mailed  or  posted  at  the  same  time 
and  place,  and  addressed  to  the  same  party 
at  the  same  place,  will  be  transported  by  the 
mails  with  the  same  regularity.  When  cer- 
tain necessary  conditions  (shown  in  this  case) 
are  complied  with,  the  mailing  of  the  letter 
or  other  posted  matter  gives  rise  to  or  au- 
thorizes the  inference  that  it  arrives  at  its 
destination  in  due  course  of  mail." 

In  McDermott  v.  Jackson,  97  Wis.  64,  72 
N.  W.  375,  it  was  said:  "Proof  of  the  mail- 
iog  of  a  letter  in  time  to  reach  the  person 
to  whom  it  was  addressed,  in  the  regular 
course  of  the  mails,  prima  facie  establishes 
the  fact  that  it  was  so  received." 

In  Augusta  v.  Vienna,  21  Me.  298,  the  ques- 
tion in  issue  was  the  date  of  the  receipt  of  a 
letter,  the  actual  receipt  thereof  being  ad- 
mitted. The  court  holding  that  it  must  be 
presumed  that  the  letter  was  received  in  the 
d,ue  course  of  mail,  said:  "The  overseers  of 
the  poor  of  the  town  receiving  the  notice 
were  legal  witnesses,  and  could  be  called  to 
testify  to  the  fact  by  either  party.  If  they 
had  no  memorandum  or  recollection  of  the 
date,  there  might  be  no  positive  proof;  and 
the  law  must  supply  a  rule  of  its  own,  to  de- 
cide from  whom  the  proof  ought  to  have 
come,  and  upon  the  effect  of  the  omission  to 
produce  it.  And  it  does,  by  one  ol  its  max- 
ims, furnish  such  a  rule.  It  is,  that  all  acts 
are  presumed  to  be  legally  and  properly  done, 
until  the  contrary  is  proved.  Every  person 
holding  an  office  or  trust  is  presumed  to  per- 
form his  duties  without  violating  the  laws. 
The  case  finds  that  the  letter  containing  the 
notice  'was  despatched  by  mail  on  the  28th 
of  September,  1839,  and  that  if  it  arrived  in 
due  course  of  mail,  it  must  have  reached  the 
post  office  in  that  town  on  the  same  day.'    And 
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it  must  have  arrived  in  due  course  of  mail, 
unless  some  postmaster  or  mail  carrier  vio- 
lated the  law,  and  neglected  his  duty;  and 
the  presumption  of  law  is,  that  he  did  not.'' 
In  Lewis  v.  Phillips-Boyd  Pub.  Co.  18  Qa. 
App.  181,  89  S.  E.  177,  it  was  said:  "The 
date  of  the  registry  receipt,  acknowledging 
the  delivery  of  a  letter  duly  posted  and  reg- 
istered by  mail,  is  such  prima  facie  proof 
that  the  registered  package  in  question  was 
received  on  that  date  by  the  addressee  as  to 
require  him  to  rebut  it." 

In  Eatman  v.  Eatman  (Tex.)  135  S.  W. 
165,  it  was  held  that  on  the  proof  that  a  let- 
ter directed  to  San  Antonio,  Tex.,  was  prop- 
erly mailed  at  Sherman,  Tex.,  on  June  17, 
a  presumption  would  arise  that  it  was  re- 
ceived in  San  Antonio  before  June  IDth. 

It  was  held  in  Becman  v.  Supreme  Lodge, 
etc.  215  Pa.  St.  627,  64  Atl.  792,  that  the 
presumption  fairly  arose  that  a  letter  mailed 
in  the  city  of  Philadelphia  at  or  before  nine 
o'clock  in  the  morning  would  reach  the  per- 
son to  whom  it  was  addressed,  living  in  the 
same  city,  by  due  course  of  mail  on  the  same 
day.  However,  it  was  held  that  other  evidence 
offered  was  sufficient  to  rebut  that  presump- 
tion. 

In  Pitts  V.  Hartford  L.  etc.  Ins.  Co.  66 
Conn.  376,  34  Atl.  95,  50  Am.  St.  Rep.  96, 
it  was  held  that  a  finding  that  a  letter  prop- 
erly addressed  to  Pittsburgh,  Pa.  and  duly 
mailed  at  Hartford,  Conn.,  on  the  30th  day 
of  January  must  be  presumed  to  have  reached 
Pittsburgh  not  later  than  February  3rd  fol- 
lowing was  not  erroneous. 

But  no  presumption  as  to  the  time  of  the 
receipt  of  a  letter  will  be  indulged  in  the 
absence  of  any  proof  as  to  where  and  when 
it  was  mailed,  or  as  to  the  frequency  of  the 
mails  or  the  usual  course  or  time  of  the 
mails,  between  the  place  of  mailing  and  the 
place  of  its  alleged  receipt.  Ulhman  v.  Arn- 
holdt,  etc.  Brewing  Co.  53  Fed.  485;  Boom  v. 
State  Ins.  Co.  37  Minn.  426,  34  N.  W.  902. 
In  Bostain  v.  De  Laval  Separator  Co.  92  ^Id. 
483,  48  Atl.  76,  it  was  said:  "If  there  had 
been  proof  in  the  case  of  the  date  on  wJiich 
the  letter  was  mailed  and  also  of  the  time 
ordinarily  consumed  in  the  transit  of  let- 
ters by  due  course  of  mail  from  the  point  at 
which  the  letter  was  mailed  to  Delta,  where 
the  defendants'  creamery  was  located,  the 
jury  might  with  propriety  have  been  instruct- 
ed that  they  should  in  the  absence  of  evi- 
dence to  the  contrary  infer  that  the  letter 
had  reached  its  destination  by  due  course  of 
mail.  .  .  .  The  fact  of  the  receipt  of  the 
letter  was  clearly  proven,  but  there  was  no 
evidence  of  the  time  of  its  receipt  nor  of  the 
time  or  place  at  which  it  was  mailed  nor  of 
the  period  consumed  in  the  transit  of  letters 
by  due  course  of  mail  between  the  point  at 
which  it  was  mailed  and  the  place  of  Its 
destination." 


It  has  been  held  that  no  presumption  as  to 
the  time  of  the  receipt  of  a  letter  will  arise 
from  the  date  of  the  letter  itself.  Uhlman  v. 
Arnholdt,  etc.  Brewing  Co.  63  Fed.  486,. 
wherein  the  court  said :  '^Looking  at  the  date 
of  the  letter,  and  assuming  that  it  was  at 
once  mailed,  and  was  carried  and  delivered 
with  the  speed  and  promptitude  customary 
imder  ordinary  conditions,  this  claim  would 
not  appear  to  be  unreasonable;  but  these  as- 
sumptions are  not  necessarily  correct,  and 
the  law  does  not  authorize  their  acceptance 
in  lieu  of  evidence.  The  date  the  letter  bears 
is,  prima  facie,  the  day  upon  which  it  was 
written,  but  it  may  not  have  been  posted 
upon  the  same  day.  Its  voyage  may  have 
been  a  delayed  one.  Its  delivery  may  not 
have  been  immediate.  It  is  not  impossible 
that  the  letter  was  written  in  adtance  of  the 
preparation  of  its  inclosures,  or  that,  from 
any  other  of  several  causes  which  might  be 
suggested,  its  actual  receipt  was  considerably 
postponed." 
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Evidence  —  Presninptioiis  »  Receipt  of 
Postal  Card. 

That  notice  by  postal  card,  properly  ad- 
dressed and  maited,  from  carrier  to  consignee, 
of  arrival  of  shipment,  was  received,  will  be 
presumed  in  the  absence  of  evidence  to  the 
contrary. 

[See  note  at  end  of  this  case.] 

Parol    Evidence    —    Contents    of    Col- 
lateral Writins. 

The  mailing  and  contents  of  a  postal  card 
from  carrier  to  consignee,  announcing  arrival 
of  shipment,  may  be  shown  by  parol,  in  an 
action  by  the  consignee  to  recover  the  goods 
in  which  defendant  claims  for  storage,  the 
mailing  and  contents  being  matters  qollaiteral 
to  the  issue,  and  not  the  subject-matter  of 
the  litigation. 

Estoppel   —   Inconsistent   Positions    in 
IJltig:ation. 

The  consignee  having  in  a  prior  action,  in 
which  he  recovered  damages  or  the  carrier  for 
injury  to  a  shipment,  taken  the  position  that 
the  goods  were  only  damaged,  and  not  prac- 
tically destroyed,  and  thereafter  taJ^en  the 
same  position  by  action  to  recover  the  goods, 
cannot  in  the  second  action,  against  the  car- 
rier's claim  for  storage  charges,  say  that  the 
goods  were  so  badly  damaged  as  to  be  worth- 
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less,  so  that  no  duty  rested  on  him  to  receive 
them. 

[See  10  R.  C.  L.  tit.  Estoppel,  p.  698.] 

Carriers  of  GoocU  —  Dnty  of  Consicaiee 
to  Receive  Damaged  Goods. 

From  the  time  that  a  carrier  refuses  to  pay 
for  damage  to  a  shipment  of  goods,  it  is  the 
consignee's  duty  to  take  them,  they  not  hav- 
ing become  worthless  by  the  carrier's  act, 
with  right  to  sue  for  damages;  so  that  not 
taking  them  he  is  liable  for  storage  charges. 

[See  Ann.  Cas.  1914A  66.] 

^Appeal  and  Error  —  Briefs  —  WaiTor 
of  Points  Not  Argued. 

Ko  point  being  made  in  the  brief  as  to 
length  of  time  for  which  the  carrier  should 
be  allowed  for  storage,  any  error  in  this  re- 
spect is  waived. 

Appeal  from  Superior  Court,  Forsyth 
county:     Long,  Judge. 

Action  by  J.  A.  Holloman,  plaintiff,  against 
Southern  Railway  Company,  defendant. 
From  judgment  rendered,  plaintiff  appeals. 
Affirmed. 

[373]  The  action  was  brought  for  the  re- 
covery of  certain  knitting  mill  machinery 
which  was  shipped  from  Raleigh,  N.  C,  to  the 
plaintiff  at  Kernersville,  N.  C.  When  the 
machinery  arrived  at  Kernersville  it  was 
found  to  be  in  a  damaged  condition,  and  plain- 
tiff refused  to  receive  it,  according  to  plain- 
tiff's version  of  the  facts,  unless  the  defendant 
[374]  would  take  a  qualified  receipt  for  it, 
showing  its  bad  condition,  which  defendant 
declined  to  do.  Tlie  machinery  was,  therefore, 
placed  in  defendant's  warehouse.  Plaintiff 
brought  suit  in  Guilford  Superior  Court  to 
recover  damages  for  the*  injury  to  the  ma- 
chinery, and  got  a  judgment  for  $1,500  at 
February  Term,  which  contained  this  clause: 
^*It  i«  therefore  ordered  and  decreed  that  this 
judgment  is  without  prejudice  to  the  rights 
of  plaintiff  as  to  the  ownership  and  possession 
of  the  machinery  described  in  the  complaint, 
a.nd  as  to  the  right  of  defendant  to  demurrage 
lind  freight  charges  and  storage."  Plaintiff 
then  commenced  this  action  against  defend- 
ant in  Forsyth  County  to  recover  possession 
of  the  machinery,  and  defendant  set  up  its 
claim  for  storage,  under  the  storage  and  de- 
murrage rules  of  the  State  Corporation  Com- 
mission, amounting  to  $724.27.  At  the  triai 
the  jury  returned  the  following  verdict: 

1.  Is  the  plaintiff  the  owner  and  entitled 
to  possession  of  the  property  described  in  the 
complaint,  subject  to  sucli  lien,  if  any,  as  the 
defendant  may  have  for  freight  and  storage 
charges?    Answer:     "Yes." 

2.  In  what  sum,  if  any,  is  the  plaintiff  in- 
debted to  the  defendant  for  freight  and  stor- 
age charges?     Answer:     "$342.08." 


3.  Is  the  said  property  subject  to  lien  in 
favor  of  the  defendant  for  said  amount  of 
freight  and  storage  charges?  Answer: 
"Yes." 

The  court  entered  a  judgment  upon  th» 
verdict  in  favor  of  the  plaintiff  for  the  prop- 
erty, subject  to  the  lien  of  defendant  for  its 
storage  charges  as  awarded  by  the  jury,  and 
in  favor  of  defendant  for  said  charges  declar- 
ing therein  a  lien  upon  the  machinery  and 
appointing  a  commissioner  to  sell  the  same 
if  the  storage  charges  were  not  paid.  Plain- 
tiff appealed. 

L.  M.  Bwink  and  Philip  Wxdinms  for  ap- 
pellant. 

Manly,  Hendren  d  Womble  for  appeBee. 

Waleeb,  J.  (after  Btatinff  the  facts). — ^The 
plaintiff,  in  his  brief,  states  his  contention  as 
follows : 

"The  judgment  in  this  case  is  clc«rly  er- 
roneous in  adjudging  that  the  defendant  is 
entitled  to  recover  storage  charges,  because: 

"1.  The  defendant's  right  to  recoTcr  storage 
charges  is  dependent  upon  notice  vt  the-  ar^ 
rival  of  the  shipment  in  accordance  with  the 
rules  of  the  Corporation  Commission;  and 
there  was  no  competent  evidence  to  prove  such 
notice. 

"2.  The  defendant  was  estopped  from  as- 
'serting  the  right  to  claim  storage  charges. 

"3.  The  court  decided  as  a  matter  of  law 
that  the  right  to  charge  storage  had  not  been 
waived." 

[375]  We  are  of  the  opinion  that  none  of 
these  several  contentions  should  prevail. 
There  was  ample  evidence  that  notice  of  tlie 
arrival  of  the  machinery  was  promptly  given. 
This  was  done  by  postal  card  properly  ad- 
dressed and  mailed  and  presumed  to  have  been 
received  by  the  plaintiff,  in  the  absence  of 
evidence  that  it  was  not.  Model  Mill  Co.  v. 
Webb,  164  N.  C.  87,  80  S.  E.  232;  Standard 
Trust  Co.  V.  Commercial  Nat.  Bank,  166  N. 
C.  112,  81  S.  E.  1074.  It  has  been  held  that 
where  the  consignee  has  actual  notice  that 
the  goods  have  arrived  and  that  the  carrier 
is  ready  to  deliver  them  at  his  depot,  it  dis- 
penses with  any  formal  written  notice  of  the 
fact;  nor  could  he  demand  it,  4  R.  C.  L.  p. 
755;  Normile  v.  Northern  Pac.  R.  Co.  36 
Wash.  21,  77  Pac.  1087,  67  L.R.A.  271;  but 
we  do  not  decide  as  to  this  view,  as  we  hate 
held  that  sufficient  notice  was  given.  Plain- 
tiff objected  to  oral  evidence  in  regard  to 
mailing  the  postal  card  announcing  the  ar- 
rival of  the  machinery;  but  this  position  is 
not  tenable,  as  the  mailing  and  contents  of  the 
postal  card  are  matters  collateral  to  the 
issue  and  not  the  subject-matter  of  the  liti- 
gation. It  was  held  in  Ledford  v.  Emerson, 
138  N.  C.  602,  61  S.  E.  42,  that  the  rule  ex- 
cluding parol  evidence  as  to  the  contents  of 
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a  written  instrument  applies  only  in  actions 
between  parties  to  the  writing,  when  the  en- 
forcement of  any  obligation  created  by  it  is 
substantially  the  cause  of  action.  1  Greenleaf 
on  Ev.  275,  279  ^  Pollock  v.  Wilcox,  68  N.  C. 
50;  Reynolds  v.  Magness,  24  N.  C.  26;  Car- 
den  V.  McConnell,  116  N.  C.  875,  21  S.  E. 
923;  Belding  v.  Archer,  131  N.  C.  287,  42 
S.  E.  800;  State  v.  Credle,  91  N.  C.  640; 
Jones  V.  Call,  93  N.  C.  170.  The  last  two 
cases  related  to  notices,  and  it  was  there  held 
that  the  rule  requiring  the  production  of  tho 
writing  itself  as  the  best  proof  of  what  it 
contains  does  not  extend  to  mere  notices, 
which  persons  are  not  expected  to  keep.  1 
Greenleaf  on  Ev.  sec.  661. 

The  other  objections  of  the  plaintiff  as  to 
estoppel  and  waiver,  are  correlated  and  may 
be  considered  together.  If  these  questions  are 
properly  raised  there  is  nothing  for  them 
to  rest  upon.  The  matter  resolved  itself  into 
one  of  fact,  whether  the  defendant  had  kept 
the  machinery  in  its  warehpuse  on  storage, 
or  held  it,  under  an  agreement  with  the  plain- 
tiff, until  defendant  could  investigate  the  dis- 
pute between  them,  as  to  condition  of  the 
machinery  and  the  liability  therefor,  and 
either  accept  or  reject  the  plaintiff's  proposal 
as  to  payment  for  the  damage,  or  until  the 
matter  was  otherwise  adjusted.  The  court, 
in  a  very  clear  and  impartial  statement  of 
the  contentions,  submitted  this  question  of 
fact  to  the  jury,  instructing  them  that  if  they 
found  that  the  plaintiff's  version  was  the  cor- 
rect one,  to  answer  the  second  and  third 
issues  against  defendant.  The  jury  seem  to 
have  found  with  the  plaintiff,  anyhow,  at 
least  to  some  extent,  for  the  defendant  was 
certainly  entitled  to  charge  storage  from  the 
time  plaintiff  received  the  Hooper  letter  de- 
clining to  pay  any  damages,  and  the  jury 
only  allowed  [376]  for  storage  charges  from 
that  date.  It  was  then  the  duty  of  plaintiff, 
as  consignee,  to  take  the  machinery  and  sue 
for  the  damages,  as  defendant  had  declined 
to  pay  anything,  and,  therefore,  there  was 
nothing  to  adjust.  Plaintiff  is  not  in  a  po- 
sition to  say  that  the  machinery  was  so 
badly  damaged  as  to  be  worthless,  and,  there- 
fore, no  obligation  rested  upon  him  to  re- 
ceive it,  as  he  has  recovered  damages  for  in- 
juries to  it,  and  has  brought  this  suit  for 
the  machinery  itself.  In  his  former  action 
plaintiff's  position  was  that  the  machinery 
was  only  damaged  and  not  practically  de- 
stroyed, and,  in  this  action,  he  takes  the  same 
position  by  asking  for  the  possession,  of  the 
property.  He  will  not,  therefore,  be  allowed 
to  repudiate  his  former  contention  by  now 
alleging  that  it  had  become  worthless  by  de- 
fendant's act  and,  therefore,  he  should  not 
be  charged  for  keeping  it  in  storage.  If  it 
was  his  property,  and  worth  anything,  he  is 
chargeable  with  storage  after  the  defendant 


had  refused  to  comply  with  his  demand,  and 
the  jury  so  found  under  correct  instructions. 
Plaintiff's  attitude  would  seem  to  fall  with- 
in the  very  principle  he  invokes  in  his  brief 
against  the  defendant:  ''Where  a  person  has, 
with  knowledge  of  the  facts,  acted  or  con- 
ducted himself  in  a  particular  manner,  or 
asserted  a  particular  claim,  title,  or  right,  he 
cannot  afterwards  assume  a  position  incon- 
sistent with  such  act,  claim,  or  conduct  to 
the  prejudice  of  another."  16  Cyc.  p.  785. 
"A  claim  made  or  position  taken  in  a  former 
action  or  judicial  proceeding  will  estop  the 
party  to  make  an  inconsistent  claim  or  take 
a  conflicting  position  in  a  subsequent  action 
or  judicial  proceeding  to  the  prejudice  of  the 
adverse  party,  where  the  parties  are  the  same 
and  the  same  questions  are  involved."  16 
Cyc.  p.  799;  Williams  v.  Scott,  122  N.  C.  545, 
29  S.  E.  877 ;  Chard  v.  Warren,  122  N.  C.  75, 
29  S.  E.  373;  Brantly  v.  Kee,  58  N.  C.  332; 
Philadelphia,  etc.  R.  Co.  v.  Howard,  13  How. 
307,  14  U.  S.  (L.  ed.)  157;  Davis  v.  Wakelee, 
156  U.  S.  680,  692,  15  S.  Ct.  555,  39  U.  S. 
(L.  ed  )  578.  The  contention  is  not  open  to 
the  plaintiff  that  the  defendant  held  the  goods 
under  an  agreement  for  adjustment  and  an 
implied  understanding  that  no  charge  for 
storage  would  be  made,  when  it  had  received 
a  letter  from  defendant  assuming  an  adver- 
sary position  towards  his  claim  and  posi 
tively  refusing  to  pay  it,  and  he  had  actu- 
ally brought  suit  to  recover  damages  upon  tho 
theory,  of  course,  that  the  agreement  as  to 
an  adjustment  of  the  controversy  was  at  an 
end.  These  are  inconsistent  positions.  The 
plaintiff  could  not,  in  this  "way,  benefit  by 
the  legitimate  services  of  the  defendant  and 
not  pay  the  reasonable  value  of  them  as  fixed 
by  the  law  and  the  defendant's  tariff  sched- 
ules. 4  Ruling  Case  Law,  p.  864,  sec.  316, 
and  pp.  868,  873.  We  have  decided  a  case  at 
this  term,  Norfolk  Southern  R.  Co.  v.  New 
Bern  Iron  Works,  etc.  Co.  172  N.  C.  188,  90 
S.  E.  149,  which  fullv  sustains  this  view. 
Justice  Iloke,  referring  to  a  dispute,  where 
a  shipment  had  been  refused  by  the  consignee, 
said  [377]  in  that  case:  "llie  consignee  is 
entitled  to  collect  reasonable  storage  charg- 
es until,  in  exercise  of  its  rights  under  the 
law,  the  goods  could  be  properly  disposed 
of  and  both  parties  thereby  relieved  of  fur- 
ther charge  concerning  them.  .  " .  .  It  is 
urged  for  defendant  that  no  storage  charges 
should  be  allowed  after  defendant  had  in 
express  terms  refused  the  shipment,  as  plain- 
tiff could  have  proceeded  immediately  to  en- 
force its  lien ;  but  the  position  cannot  be  ap- 
proved. The  railroad  company  should  not  be 
required  to  take  the  risk  of  such  a  course, 
but  is  entitled  to  proceed  in  an  orderly  way 
to  enforce  its  rights,  and  the  authorities  are 
to  the  effect  that  a  common  carrier  is  not  re- 
lieved of  all  responsibility  by  refusal  of  the 
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shipper  to  receive  the  freight,  but  is  required 
to  store  and  properly  care  for  the  goods  aa 
warehouseman  under  established  rules  of 
law." 

In  that  opinion  attention  is  also  called  to 
the  common-law  rule  giving  a  lien  for  stor- 
age, »enforcible  by  action  in  the  courts,  and 
the  change  effected  by  our  statute,  under 
which  the  carrier  may  sell  the  goods  after  the 
lapse  of  a  given  time.  Revisal,  sees.  2637, 
2638.  The  Court  also  held,  in  the  same  case, 
that  the  carrier  was  entitled  to  recover  for 
storage,  "not  for  the  entire  time  which  had 
elapsed  since  the  shipment  was  refused,  but 
is  restricted  to  the  time  when  he  could  have 
relieved  himself  of  the  charge  by.  sale  pursu- 
ant to  the  statute." 

In  respect  to  the  time  for  which  storage 
should  be  allowed,  there  is  a  distinction  be* 
tween  that  case  (Norfolk  Southern  R.  Co. 
V.  New  Bern  Iron  Works,  etc.  Co.)  and  this 
one.  There  the  consignee  rejected  the  goods 
altogether  and  out  and  out,  while  here  the 
plaintiff  claims  the  goods  as  his  own  in  this 
very  action,  and  having  thus  left  his  proper- 
ty in  storage  with  the  defendant,  it  is  noth- 
ing but  right,  and  it  is  the  law,  that  he  should 
pay  the  reasonable  charges  for  keeping  it. 
Compensation  is  allowed  for  storage  because 
of  the  service  rendered  in  taking  care  of  the 
goods  and  the  inconvenience  to  the  warehous- 
man,  and  also  the  liability  for  their  safe 
custody  if  proper  care  is  not  exercised.  4  R. 
C.  L.  sec.  316;  Miller  v.  Georgia  R.  etc.  Co. 
88  Ga.  563,  672,  15  S.  E.  316,  30  Am.  St. 
Rep.  170,  18  L.R.A.  323;  Southern  R.  Co.  v. 
Lockwood  Mfg.  Co.  142  Ala.  322,  4  Ann, 
Cas.  12,  37  So.  667,  110  Am.  St.  Rep.  32, 
68  L.R.A.  227.  It  is  said  in  the  Miller  case, 
supra:  "It  is  well  settled  that  the  carrier, 
in  addition  to  its  compensation  for  the  car- 
riage of  goods,  has  the  right  to  charge  for 
their  storage  and  keeping,  as  a  warehouseman, 
for  whatever  time  they  remain  in  its  custody 
after  reasonable  opportunity  has  been  afford- 
ed the  owner  to  remove  them.  Hutchinson 
Carriers,  378;  Southwestern  R.  Co.  v.  Felder, 
46  Ga.  433."  The  carrier  also  has  a  lien  for 
his  freight  and  charges  for  storage,  and  may 
hold  the  goods  until  they  are  paid  or  properly 
tendered.  4  R.  C.  L.  sec.  320.  So  that  the 
defendant  .was  entirely  within  its  right  in 
holding  the  goods,  and  the  plaintiff  was  in 
the  wrong  for  not  taking  them  when  it  had 
the  [378]  opportunity  to  do  so  and  reasonable 
time  within  which  to  do  it.  Having  failed  in 
his  duty,  he  must  pay  the  legal  charges  for 
storage.  There  is  no  point  made  in  the  brief 
as  to  the  time  for  which  storage  should  be  al- 
lowed, and,  therefore,  if  there  had  been  any 
error  in  this  respect,  it  would  be  waived 
under  our  rule> 

There  was  no  error  in  the  rulings  of  the 
court. 

No  error. 


NOTB. 

The  holding  of  the  reported  case  to  the 
effect  that  proof  of  the  mailing  of  a  postal 
card  properly  addressed  raises  the  presump- 
tion, in  the  absence  of  evidence  to  the  con- 
trary, that  it  was  received  by  the  addressee, 
is  in  accord  with  the  universally  accepted 
doctrine,  as  will  appear  by  reference  to  the 
note  to  Corry  v.  Sylvia  y  Cia.,  reported  ante, 
this  volume,  at  page  1052. 


V. 

BTATSh 

Maryland  Court  of  Appeals — March  2,  1916. 
126  Md.  563;  93  Ail,  990. 


OonapiTaoy  ~  Motive  of  Parties  —  Suf  • 
floienoy  of  IfVideaioo. 

In  a  prosecution  for  conspiracy,  the  ques- 
tion whether  the  defendants  were  actuated  by 
lawful  or  unlawful  motives  is  held  to  be  a 
question  of  fact  on  which  the  jury's  finding 
is  not  reviewable. 

Evidence  —  Mailing  of  Letter  —  Mail 
Chute  in  Building. 

In  a  prosecution  for  conspiring  to  demand 
money  to  corrupt  a  city  council,  where  the 
person  from  whom  defendants  were  charged 
to  have  demanded  the  money  was  a  detective 
engaged  to  entrap  them,  testimony  by  the 
detective  that  the  mail  chute  in  an  office 
building  in,  which  he  placed  a  letter  to  a  de- 
fendant was  connect^  with  the  noudl  box 
below  is  admissible. 

[See  note  at  end  of  this  case.] 

Witnesses  «-  Cross-exaniination  of  De- 
teotive  ^  As  to  Name  of  XbnnloTer. 

In  a  prosecution  for  oonspirins  to  demand 
money  to  corrupt  a  city  council,  where  the 
person  from  whom  defendants  were  charged 
to  have  demanded  the  money  was  a  detective 
engaged  to  entrap  them,  the  right  of  defend- 
ants to  show  the  bias  of  any  particular  wit- 
ness, by  asking  whether  he  was  one  of  those 
who  had  procured  the  investigation,  being 
protected  by  a  subsequent  ruling  of  the  court 
permitting  the  detective  to  answer  whether 
any  of  the  several  designated  persons  had 
anything  to  do  with  his  employment,  the  re- 
fusal of  the  court  to  permit  the  detective  to 
answer  who  had  employed  him  is  proper. 

Same. 

In  a  prosecution  for  conspiracy,  where  citi- 
eens  had  engaged  a  detective  to  ascertain  if 
there  was  corruption  in  a  city  council,  the 
refusal  of  the  court  to  require  an  attorney, 
who  had  been  engaged  to  engage  such  detec- 
tive, to  divulge  the  names  of  his  clients,  is 
not  improper,  where  an  opportunity  was  of- 
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fered  by  the  court  ajad  accepted  by  the  defense 
to  a&k  any  witness  if  he  were  one  of  the 
attorney's  clients. 

Appeal  and  Error  —  HarmleM  Error  — 
E^dnsioa  of  Evidence  Favoriius  AdU 
▼erse  Party. 

In  a  prosecution  for  conspiracy,  where  a 
detective  had  been  engaged  to  ascertain  if 
there  was  corruption  in  a  city  council,  and, 
posing  as  one  to  whom  the  city  owed  money, 
had  had  an  interview  with  the  son  of  a  coun- 
cilman respecting  his  supposed  claim,  the  re- 
fusal of  the  court  to  permit  such  councilman 
to  repeat  a  statement  made  by  his  son  to  him 
after  the  interview,  as  to  which  the  detec- 
tive's testimony  for  the  state  substantially 
agreed,  is  not  prejudicial. 

Consptraoy  —  Evidence  *-  Acts  of  Other 
Persona  ^  Investisation  by  Detec- 
tive. 

In  a  prosecution  for  conspiring  to  demand 
money  to  corrupt  a  city  council,  testimony  of 
a  detective,  engaged  to  entrap  defendants, 
and  the  person  from  whom  the  money  was 
demanded,  as  to  whether  he  had  investigated 
other  members  of  the  city  council,  and  as  to 
whether  it  was  necessary  to  investigate  other 
persons  in  conneetion  with  the  water  system, 
is  properly  excluded. 

\(ritneeses  -^  SnstainiBfs  Credit  of  Be* 
tective  —  Showins  Practice  of  As- 
anating  Name. 

In  a  prosecution  for  conspiring  to  demand 
money  to  corrupt  a  city  council,  where  the 
person  from  whom  defendants  were  charged 
to  have  demanded  the  money  was  a  detective 
engaged  to  entrap  them,  testimony  of  such 
detective  as  to  whether  it  was  usual  for  his 
profession  to  act  under  an  assumed  name 
-when  making  investigations  is  admissible  in 
efvidenoe  to  support  his  credibility,  by  show- 
ing that  he  had  not  resorted  to  unusual  meth- 
ods ol  detection. 

Trial  —  Condnet  of  Oonrt  —  Remarlui 
Addreeeed  to  Jnry  in  Another  Oase 
—  Prejudice. 

In  a  prosecution  for  conspiracy,  where  the 
state's  attorney  was  excused  at  his  request 
for  a  few  minutes,  an  interval  of  which  the 
court  availed  itself  to  sentence  one  convicted 
of  murder  in  the  second  degree,  taking  occa- 
sion, in  the  presence  of  the  jury  in  the  con- 
spiracy case,  to  express  at  some  length  its 
views  as  to  the  insufficiency  of  a  defense  in 
the  murder  case,  where  no  exception  was 
taken  by  the  conspiracy  defendants  to  the 
expressions  of  the  court,  and  no  suggestion 
made  at  the  time  that  they  might  have  a 
prejudicial  influence,  such  action  presents  no 
question  for  review. 

Appeal  and  Error  —  Scope  of  Review  — 
Question  Not  liaised  at  Trial. 

In  a  prosecution  for  conspiracy,  where  the 
defense  that  defendants  had  been  entrapped 
by  a  detective  into  the  commission  of  the 
alleged  conspiracy  was  not  raised  or  ruled 
upon  at  the  trial,  it  cannot  be  considered  on 

appeal. 

Ann.  Cas.  101 7  B.— 68. 


Criminal  X#av  —  Grounds  for  Reversal 
of  Conviction  —  InsufBciency  of  Evi- 
dence. 

In  criminal  cases  the  jury  determines  both 
the  law  and  fact,  and,  in  the  absence  of  rever- 
sible error  in  the  rulings  of  the  trial  court, 
the  appellate  court  may  not  disturb  the  ver- 
dict on  the  sufficiency  of  the  evidence. 

Enticement  as  Defense. 

.  In  a  prosecution  lor  conspiring  to  demand 
money  wherewith  corruptly  to  influence  a  city 
council,  the  defense  generally  available,  where 
infringement  of  a  property  right  is  charged, 
that  defendants  were  enticed  to  the  commis- 
sion of  the  crime,  thus  negativing  want  of 
consent,  an  essential  element,  is  not  applica- 
ble, since  the  public,  the  injured  party,  had 
not  consented. 

[See  17  Ann.  Cas.  295;  Ann.  Cas.  1916C 
730.] 

Appeal  from  Circuit  Court,  Allegany  coun- 
ty:    Keedy,  Judge. 

Criminal  action.  Theodore  A.  K.  Hummel- 
shime  et  al.,  convicted  of  conspiracy  and  ap- 
peal. The  (acts  are  stated  in  the  opinion. 
Affibmsd. 

George  Letoia  Eppler  and  4^ohihald  A, 
Jowikg  for  appellants. 

Albert  A,  Doub  and  Edgar  AUan  Poe  for 
appellee. 

[664]  Ueneb,  J. — The  appellants  were  con- 
victed in  a  trial  by  jury  in  the  Circuit  Court 
for  Allegany  County  upon  an  indictment 
which  charged  them  with  having  unlawfully 
conspired  to  demand  from  a  certain  Elmer  J. 
Miller  the  sum  of  eight  [566]  hundred  dollars 
for  the  purpose  of  corruptly  influencing  two 
of  the  accused  in  the  performanoe  of  their 
official  duties  as  members  of  the  City  Council 
of  Cumberland,  the  sum  mentioned  being  in- 
tended as  a  bribe  to  secure  the  votes  of  the 
two  councilmen  in  favor  of  the  payment  of  a 
claim  against  the  municipality,  held  by  the 
firm  of  Merrill  Ruckgaber  Company,  in  the 
amount  of  eight  thousand  dollars.  A  brief 
preliminary  statement  of  the  circumstances 
under  which  the  prosecution  developed  will 
facilitate  our  discussion  of  the  questions 
raised  by  the  record. 

In  Augfuet,  1914,  some  persons,  undisclosed 
by  the  proof,  acting  through  Mr.  David  A. 
Robb  as  their  attorney,  engaged  the  William 
J.  Burns  Detective  Agency  to  investigate  the 
municipal  administration  of  Cumberland,  and 
particularly  the  official  conduct  of  Dr.  A.  K. 
Hummelshime  and  Mr.  Ward  M.  Eichelberger, 
two  of  the  members  of  the  City  Council.  The 
agency  detailed  for  the  investigation  a  de- 
tective by  the  name  of  Elmer  J.  Miller.  It 
was  arranged  to  have  him  appear  in  Cumber- 
land in  the  pretended  capacity  of  a  repre- 
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sentative  of  the  Merrill-Huckgaber  Company, 
a  iirm  employed  in  the  construction  of  the 
dam  for  the  new  City  water  supply,  and  whose 
claim  for  a  balance  of  $8,000.00  on  account  of 
that  work  remained  unpaid.  The  consent  of 
the  firm  was  obtained  for  Miller  to  assume 
the  name  of  Albert  Ruckgaber,  one  of  its 
members,  who  was  not  known  in  Cumberland, 
and  to  confer  with  the  councilman  ostensibly 
for  the  purpose  of  securing  a  settlement  of 
the  claim.  The  detective  arrived  in  Cumber- 
land on  the  last  day  of  August.  From  the 
first  to  the  sixth  of  September  he  had  a  series 
of  interviews  with  the  appellants,  which  were 
held  with  them  separately,  but,  according  to 
his  testimony,  were  connected  and  sanctioned 
by  their  co-operation,  and  culminated  in  a 
proposition  submitted  to  him  by  Harold  B. 
Hummelshime,  son  of  the  councilman,  that 
eight  hundred  dollars  be  paid  in  advance  for 
the  votes  of  his  father  and  Mr.  Eichelberger 
in  favor  of  the  allowance  of  the  Merrill-Ruck- 
gaber  claim  by  the  City  Council,  with  the 
understanding  that  the  money  was  to  be  re- 
funded [566]  in  the  event  that  the  motion  for 
the  payment  of  the  claim  should  be  defeated. 
The  defendants  do  not  deny  that  they  had 
interviews  with  Miller,  under  the  belief  that 
he  was  a  member  of  the  claimant  firm,  or 
that  a  bribe  of  $800.00  for  the  votes  of  the 
two  councilmen  was  discussed  and  agreed 
upon,  but  they  testified  that  he  originated  the 
proposal  and  that  they  entertained  it  only 
with  the  object  of  securing  his  conviction  for 
attempted  bribery.  It  was  planned  that  the 
money  should  be  delivered  in  the  City  of 
Washington,  and  Miller  met  Harold  B. 
Hummelshime  there,  by  appointment,  for  that 
purpose,  but  no  payment  was  actually  made, 
except  of  the  sum  of  ten  dollars  on  account 
of  the  latter's  expenses,  as  the  detective  con- 
cluded that  he  had  succeeded  in  providing 
Bufiicient  evidence  for  a  successful  prosecution 
of  the  defendants  upon  the  present  charge. 

The  primary  fact  of  concerted  action  on  the 
part  of  the  defendants  in  reference  to  the  pro- 
posed bribe  being  admitted,  the  real  issue  in 
the  case  was  whether  the  conduct  of  the  ac' 
cused  was  actuated  by  innocent  motives  or  by 
an  unlawful  purpose.  As  the  determination 
of  that  vital  question  was  exclusively  within 
the  province  of  the  jury,  and  is  not  subject  to 
review  by  this  Court,  there  is  no  occasion  for 
us  to  recite  the  evidence  offered  by  the  prose- 
cution and  defense  in  support  of  their  re- 
spective theories. 

In  our  examination  of  the  record  we  have 
been  unable  to  find  any  prejudice  to  the  ap- 
pellants in  any  of  the  rulings.  The  evidence 
adduced  by  the  State  was  kept  strictly  within 
its  due  and  proper  bounds,  and  adequate 
opportunity  was  afforded  for  the  development 
of  the  defense. 

The  first  and  second  bills  of  exceptions 
show  that  the  detective  Miller,  after  testify- 


ing to  his  first  interview  with  Dr.  Hummel- 
shime, was  asked  to  refresh  his  recollection 
from  verified  copies  of  his  notes  as  to  ivhat 
happened  the  next  day.  Upon  objection  being 
made  the  Court  ruled  the  witness  might  use 
the  notes  simply  to  aid  his  memory  as  to 
when  the  next  conversation  occurred.  The 
inquiry  was  not  pursued  and  the  notes  do  not 
appear  to  have  been  used  for  [567]  any  pur- 
pose, and  these  exceptions,  therefore,  need  not 
be  further  considered. 

The  third  exception  was  taken  to  the  over- 
ruling of  an  objection  to  a  question  propound- 
ed to  the  same  witness  as  to  whether  a  mail 
chute,  in  the  Woolworth  Building  in  New 
York,  in  which  he  had  placed  a  letter  ad- 
dressed to  Dr.  Hummelshime,  was  connected 
with  the  mail  box  on  the  lower  floor.  This 
was  a  proper  fact  to  be  proven  in  that  connec- 
tion, and  the  same  question  had  already  been 
asked  and  answered  in  the  affirmative  without 
objection. 

On  cross-examination  the  detective  was 
asked  who  was  employing  the  Burns  Detective 
Agency  for  the  Cumberland  investigation.  An 
objection  to  this  question  was  sustained,  but 
when  it  was  changed  in  form  so  as  to  inquire 
whether  any  of  several  designated  persons 
had  anything  to  do  with  the  employment  of 
the  agency,  the  objection  was  overruled. 
There  is  no  suggestion  that  the  proper  presen- 
tation of  the  defendant's  case  depended  upon 
a  knowledge  of  the  identity  of  the  persons  by 
whom  the  services  of  the  detective  agency 
were  secured.  The  defendants  were,  of  course, 
entitled  to  ask,  as  reflecting  upon  the  interest 
or  bias  of  a  particular  witness,  whether  he 
was  one  of  those  who  had  promoted  the  in- 
vestigation, and  this  right  was  fully  protect- 
ed by  the  Court's  ruling.  But  a  general  in- 
quiry as  to  the  names  of  the  citizens  who  were 
instrumental  in  having  the  detective  sent  to 
Cumberland  could  not  aid  the  jury  in  de- 
termining the  guilt  or  innocence  of  the  ac- 
cused upon  the  specific  charge  preferred. 

By  the  fifth  bill  of  exception  it  appears 
that  the  detective  was  asked  on  cross- 
examination  whether  he  investigated  any 
other  members  of  the  City  Council.  This 
question  he  declined  to  answer.  He  was  then 
asked  to  state  his  reason  for  this  refusal,  but 
an  objection  was  here  interposed  and  sus- 
tained. The  next  question  propounded  was 
whether  it  was  necessary  to  investigate  any 
other  person  in  connection  with  the  water 
system.  This  was  also  disallowed,  and  forms 
the  subject  of  the  sixth  exception.  There  can 
be  no  doubt  as  to  [568]  the  propriety  of  these 
rulings,  as  the  questions  were  plainly  irre- 
levant to  the  issue  before  the  jury. 

The  seventh  exception  was  reserved  to  the 
action  of  the  Court  in  overruling  an  objection 
to  a  question  asked  the  witness  Miller  as  to 
whether  it  is  usual  for  detectives  to  a<ct  un- 
der assumed  names  in  making  investigations 
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like  the  one  in  which  he  was  engaged  in  this 
instance.  Hia  answer  was  in  the  afBrmative. 
It  was  doubtless  the  object  of  this  inquiry 
to  support  Miller's  credibility  by  showing 
that  he  was  not  resorting  to  any  unusual 
methods,  for  the  kind  of  service  in  which  he 
was  engaged,  when  he  concealed  his  identity 
in  the  manner  described.  The  question  was 
permissible  for  such  a  purpose,  and  in  any 
event  we  do  not  see  how  the  answer  could 
have  caused  the  defendants  any  injury. 

In  the  course  of  the  cross-examination  of 
Mr.  David  A.  Robb,  who  had  testified  in  chief 
for  the  State,  he  was  asked,  as  shown  by  the 
eighth  bill  of  exception,  to  give  the  names  of 
the  citizens  he  represented  in  employing  the 
detective  agency.  The  Court  ruled  in  effect 
that  the  question  could  not  be  asked  generally, 
but  that  it  would  be  allowed  for  the  purpose 
of  disclosing  the  names  of  any  persons  who 
were  alleged  by  the  defendants  to  be  engaged 
in  a  conspiracy  to  have  them  wrongfully 
prosecuted.  This  position  was  later  modified, 
as  indicated  by  the  ninth  bill  of  exceptions, 
by  a  ruling  that  Mr.  Robb  could  not  be  asked 
whether  a  designated  person  was  one  of  those 
who  helped  to  employ  the  detective  agency, 
but  that  if  the  person  named  were  called  as  a 
witness  for  the  State,  it  might  be  permissible 
to  question  him  on  that  subject.  The  oppor- 
tunity thus  suggested  was  afterwards  present- 
ed and  was  accepted  by  the  defense.  Under 
such  circumstances  the  refusal  of  the  Court 
to  require  Mr.  Robb  to  divulge  the  names  of 
his  clients  was  neither  injurious  nor  im- 
proper. 

When  Dr.  Hummclshime  was  testifying  on 
behalf  of  the  defendants  he  was  asked  in  chief 
to  state  what  his  son  had  reported  when  he 
returned  from  his  interview  with  "Ruck- 
gaber"  in  Washington.  An  objection  to  this 
question  was  [569]  sustained,  and  forms  the 
basis  of  the  tenth  and  last  exception.  It  was 
testified  by  Harold  B.  Hummelshime  that 
upon  his  return  to  Cumberland  he  related  to 
his  father  and  Mr.  Eichelberger  what  had 
transpired  on  the  occasion  just  mentioned. 
His  version  of  the  interview  in  question  did 
not  differ  in  any  of  the  essential  details,  from 
that  of  the  detective.  It  seems  clear,  there- 
fore, that  if  it  be  assumed,  though  we  to  not 
so  decide,  that  the  inquiry  embodied  in  this 
exception  would  have  been  proper,  there  was 
no  prejudice  to  the  defense  in  the  refusal  to 
permit  Dr.  Hummelshime  to  repeat  a  state- 
ment made  by  his  son  with  which  the  proof 
of  the  State  substantially  agreed. 

It  appears  from  the  record  that  after  all 
the  evidence  had  been  offered,  and  before  the 
argument  to  the  jury  was  begun,  Mr.  Doub, 
the  Special  State's  Attorney  in  charge  of  the 
case,  was  excused  at  his  request,  for  about 
fifteen  minutes,  and  that  during  this  interval 
Judge  Keedy  imposed  sentence  upon  a  prison- 


er who  had  been  convicted  of  murder  in  the 
second  degree,  and  in  that  connection  ex- 
pressed at  some  length  the  views  of  the  Court 
as  to  the  insufficiency  of  one  of  the  defenses 
upon  which  the  prisoner  had  relied  in  his 
trial  as  against  a  charge  of  murder  in  the 
first  degree.  These  remarks  were  made  in  the 
presence  of  the  jurors  impaneled  in  the  pend- 
ing case,  several  of  whom  had  served  on  the 
jury  by  which  the  verdict  in  the  homicide 
case  was  -rendered.  It  is  urged  that  the  gen- 
eral effect  of  the  statements  thus  made  by  the 
trial  judge  was  harmful  to  the  interests  of 
these  defendants.  No  exception  was  taken  to 
the  expressions  of  the  Court,  and  no  sug- 
gestion appears  to  have  been  made  at  the  time 
that  they  might  have  a  prejudicial  influence. 
The  objection  now  urged  is  therefore  not  a 
proper  subject  of  decision  on  appeal.  Mitchell 
V.  State,  115  Md.  367,  80  Atl.  1020;  Cross  v. 
State,  118  Md.  672,  86  Atl.  223. 

The  argument  on  behalf  of  the  defendants 
was  mainly  directed  to  the  proposition  that 
even  if  the  theory  of  the  defense  be  disregard- 
ed and  the  evidence  adduced  by  the  State  be 
accepted  as  true,  the  case  does  not  admit  of 
a  conviction  [570]  because  it  shows  that  the 
defendants  were  enticed  by  the  detective  into 
the  commission  of  the  offense  with  which 
they  are  charged.  This  question  is  not  pre- 
sented by  any  exception  in  the  record  and  is 
not  shown  to  have  been  raised  or  ruled  upon 
in  any  way  at  the  trial.  The  objection  urged 
as  to  the  sufficiency  of  the  evidence  to  prove 
the  conspiracy  alleged  in  the  indictment  is  not 
open  for  our  determination.  In  this  State 
the  jury  are  the  judges  of  both  the  law  and 
the  facts  in  criminal  cases,  and  we  have  no 
authority  to  disturb  a  judgment  based  upon 
their  verdict  in  the  absence  of  reversible  error 
in  the  rulings  of  the  Court.  Jessup  v.  State, 
117  Md.  119,  83  Atl.  140;  Garland  v.  State, 
112  Md.  83,  21  Ann.  Cas.  28,  75  Atl.  631; 
Dick  V.  State,  107  Md.  17,  68  Atl.  286,  676; 
Luery  v.  State,  116  Md.  284,  Ann.  Cas.  1913D 
161,  81  Atl.  681;  Lanasa  v.  State,  109  Md. 
602,  71  Atl.  1058.  If  however  the  question 
were  properly  before  us  for  decision,  we  could 
not  adopt  the  theory  which  the  defendants 
have  advanced.  The  principle  they  invoke  is 
one  which  has  been  applied  in  some  instances 
where  an  alleged  offense  against  property 
rights  has  been  instigated  by  the  person  to  be 
affected,  whose  consent  thus  given  eliminates 
one  of  the  essential  elements  of  the  crime. 
The  decisions  upon  the  subject  are  collected 
in  notes  to  State  v.  Smith,  152  N.  C.  798,  67 
S.  E.  508,  30  L.R.A.  ( N.S  )  946,  and  Connor 
V.  People,  18  Colo.  373,  33  Pac.  159,  36  Am. 
St.  Rep.  295,  25  L.R.A.  341.  In  the  note  to 
the  first  cited  case  it  is  said:  **In  larceny 
and  other  crimes  where  a  want  of  consent  of 
the  individual  affected  is  an  element  of 
criminality,    instigation    or    consent    to    the 
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crime  is  a  defense  to  prosecution,  if  it  nega- 
tives one  of  the  essential  elements  of  the  crime 
charged,  though  not  otherwise."  This  doc- 
trine is  clearly  inappropriate  tc  a  prosecution 
of  public  officers  for  an  alleged  conspiracy  tc 
demand  a  bribe  for  their  official  action. 

In  People  v.  Liphardt,  105  Mich  80,  62  N. 
W.  1022,  where  a  member  of  a  board  of  edu- 
cation was  indicted  for  receiving  a  bribe,  it 
was  held  to  be  no  defense  that  the  prosecuting 
witness  encouraged  another  member  of  the 
board  to  advise  the  defendant  that  the  wit- 
ness would  accept  an  offer  from  him  to  sell 
his  vote,  and  that  the  witness  in  conjunction 
with  the  [571]  mayor  and  the  police  made 
plans  to  entrap  and  detect  the  defendant  in 
receiving  the  bribe  thus  proposed  To  the 
same  general  efTect  is  the  case  of  Rath  v. 
State,  35  Tex.  Crim.  142,  33  S.  W.  229,  where 
the  defendant  was  being  prosecuted  for  ofTer- 
ing  to  bribe  an  officer,  and  it  was  held  to  be 
immaterial  that  the  officer  made  the  sug- 
gestion of  bribery. 

If,  therefore,  in  the  case  before  us,  it  was 
undisputed  that  the  proposal  of  a  bribe  to 
influence  the  votes  of  the  councilmen  origi- 
nated with  the  detective  who  had  been  em- 
ployed to  investigate  their  official  conduct,  we 
could  not  for  that  reason  sustain  the  defend- 
ant's claim  of  exemption  from  prosecution. 
But  the  testimony  of  the  detective  was  that 
while  he  indicated  his  willingness  to  pay  "any 
expenses"  connected  with  the  passage  by  the 
Council  of  the  account  in  which  he  was 
ostensibly  interested,  the  proposition  lor  the 
payment  of  money  as  a  bribe  emanated  from 
the  other  parties  to  the  negotiations.  Tlie 
evidence  offered  by  the  defendants  was  to  the 
contrary  effect,  but  the  conflict  of  proof  upon 
this  point  presented  an  issue  which  the  jury 
alone  had  the  right  to  decide,  and  this  con- 
sideration is  sufficient  in  itself  to  prevent  the 
acceptance  of  the  theory  relied  upon  as  a 
ground  of  immunity. 

As  we  have  found  nothing  in  the  rulings  of 
the  Court  below  to  justify  a  reversal,  the 
judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


NOTE. 

Suffioienoy  of  Evidence  to  Show  Mail- 
ing of  lietter. 

The  comparatively  few  recent  cases  dealing 
with  the  sufficiency  of  evidence  to  show  the 
mailing  of  a  letter  since  the  decision  in 
Gardam  v.  Batterson,  19  Ann.  Cas.  649,  agree 
with  the  holding  in  that  case^  to  the  efTect 
that  evidenM  o|  a  custom  or  usage  adopted 


in  a  business  office  of  placing  mail  in  a  certain 
receptacle  to  be  later  deposited  in  the  post 
office  by  an  employee  was  not  sufficient  evi- 
dence tc  establish  the  fact  that  a  letter  was 
mailed  in  the  absence  oi  testimony  of  the  em- 
ployee that  he  did  actually  so  deposit  such 
mail  in  the  post  office  Thus  in  Samuel 
Hardin  Grain  Co.  v.  Missouri,  Pac.  R.  Co.  120 
Mo  203,  96  S.  W  681.  and  in  Sills  v.  Burge, 
141  Mo.  App  148,  124  S.  W.  605,  it  was  held 
that  proof  that  letters  were  dictated  to  a 
stenographer  and  afterwards  read  and  signed 
and  delivered  to  the  stenographer  for  mailing, 
as  was  the  established  custom  of  the  office, 
was  insufficient  tc  raise  the  presumption  of 
mailing  in  the  absence  of  evidence  of  the 
stenographer  that  she  actually  did  mail  the 
letters. 

But  where  a  letter  was  registered,  testimony 
that  the  return  registered  receipt  had  been  re- 
ceived was  held  to  be  sufficient  to  raise  the 
presumption  of  mailing  though  there  was  no 
direct  evidence  tliat  the  letter  was  actually 
mailed.  Lafayette  First  Nat.  Bank  v.  Fuller 
(Tex.)  191  S.  W.  830,  wherein  it  was  said: 
"There  was  testimony  to  the  effect  that  this 
letter,  written  by  counsel  for  defendants,  had 
been  handed  to  a  boy  in  the  office  of  counsel 
with  instruction  to  register  it,  and  that  a  fee 
for  registration  had  been  given  the  boy  for 
said  purpose.  The  boy  was  not  a  witness  in 
the  case,  and  no  one  testified  that  the  bov 
actually  mailed  the  letter.  But  it  appears 
that  defendants*  counsel  testified  that  he  had 
received  the  return  registry  receipt  of  such 
letter,  though  he  had  misplaced  it  in  his  of- 
fice, probably  by  reason  of  his  having  moved 
his  office  since  writing  the  letter.  This  evi- 
dence, we  think,  would  make  a  prima  facie 
showing  that  the  letter  had  in  fact  been  re- 
ceived by  Crouch  &  Son." 

The  rule  is  well  settled  that  depositing  a 
letter  in  a  letter  box  established  by  the  Unit- 
ed States  postal  authorities  is  equivalent  to 
putting  it  in  a  post  office  and  proof  of  so  de- 
positing is  sufficient  to  establish  the  fact 
that  it  was  mailed.  Corry  v.  Sylvia  y  Cia. 
reported  in  full,  ante,  this  volume,  at  page 
1052;  Boening  v.  North  American  Union, 
155  111.  App.  528.  And  see  the  reported 
case.  In  Corry  v.  Sylvia  y  Cia.,  supra, 
the  court  stated  the  doctrine  as  follows :  "We 
judicially  know  that  the  federal  government 
provides  and  maintains  iron  mail  boxes  on 
street  corners  in  cities  for  the  convenient 
posting  of  letters,  and  it  will  be  pre.-nuned 
prima  facie  that  any  'iron  mail  box'  thus 
located  is  a  government  box.  It  will  be  further 
presumed  that  a  letter  posted  therein  had  been 
taken  up  in  due  course,  carried  to  a  govern- 
ment post  office,  and  duly  sent  upon  its  way." 
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Appeal  and  Error  —  Record  <—  Supply- 
ing  Defieieaey  in  AbBtract. 

The  transcript  of  the  reporter's  notes  will 
not  be  ordered  to  be  certified  to  the  appellate 
court  to  supply  evidence  omitted  from  the 
abstract,  as  the  ofBce  of  the  transcript  is  to 
settle  disputes  as  to  whether  the  record  is  as 
contained  in  the  abstracts  of  the  appellant  or 
the  appellee. 

Effect  of  OmiBBloB  la  Record  •—  Pre« 
sumption. 

On  a  question  of  notice  to  a  contractor  of 
a  city  as  to  duty  to  make  repairs,  where  the 
abstract  does  not  contain  all  the  evidence,  it 
will  be  presumed  that  the  omitted  evidence 
sustained  a  ruling  of  the  trial  court  that 
there  was  notice. 

Evidence  —  Freenrnptions  —  Delivery 
of  Telegram. 

Though  where  a  telegram  properly  ad- 
dressed is  delivered  to  the  company  with  pay- 
ment of  the  fee  for  transmission,  or  is  shown 
to  have  been  sent,  delivery  to  the  addressee 
is  presumed,  there  is  no  presumption  from 
the  fact  that  a  telegraph  company  found  a 
telegram  among  its  files,  where  no  showing 
was  made  as  to  how  or  for  what  purpose  the 
telegram  came  into  possession  of  the  company 
nor  as  to  payment  of  fee. 

[See  note  at  end  of  this  ceise.] 

Appeal  and  Error  —  Omission  fron& 
Record  — >  Presumption. 

Though  a  telegram  was  erroneously  admit- 
ted in  evidence,  no  inference  of  prejudice  can 
be  indulged  in  where  the  telegram  is  not  set 
out  in  the  abstract. 

Same. 

An  instruction  will  be  presumed  correct, 
where  the  evidence  on  which  it  is  based  is 
not  set  out  in  the  abstract. 

Pnblio  Contracts  —  Snfflcfencv  of  Per- 
formance —  Effect  of  Accepting 
Work. 

Where  a  contractor  for  street  paving,  under 
a  contract  providing  that  the  improvement 
was  to  be  made. under  the  supervision  and  to 
the  satisfaction  of  the  city  engineer,  gave  two 
bonds,  one  for  faithful  performance  of  the 
work  according  to  the  plans  and  specifica- 
tions, and  the  other  guaranteeing  the  improve- 
ment for  seven  years,  in  an  action  on  the 
guaranty  bond,  the  city,  after  having  accept- 
ed the  improvement,  may  attack  the  perform- 
ance as  not  being  in  oonfonaity  with  the 
plans  and  specifications,  though  ordinarily 
it  oould  not  be  done  if  only  the<  first  bond  had 
been  given. 


Action  by  City  of  Ottumwa,  plaintiff, 
against  McCarthy  Improvement  Company  et 
al.,  defendants.  Judgment  for  plaintiff.  De- 
fendants appeal.  The  facts  are  stated  in  tlie 
opinion.     Atfiemed. 

Sharon  d  Higgins  and  /.  «7.  Smith  for  ap- 
pellants. 

Lloyd  L,  Duke  and  Tiadale  d  Heindel  for 
appellee. 

[235]  Ladd,  J.—I.  On  August  26,  1904,  the 
McCarthy  Improvement  Company  entered  in- 
to a  contract  with  the  city  of  Ottumwa  to 
pave  and  curb  Market  Street  therein  from  the 
northeast  line  of  Third  Street  to  the  south- 
west line  of  Fifth  Street,  in  compliance  with 
instructions,  proposals  and  specifications  at- 
tached.   In  Section  ?9  of  the  latter: 

"The  contractor  expressly  guarantees  to 
maintain  the  pavement  in  good  order  for  a 
period  of  seven  years,  and  binds  himself,  his 
heirs  and  assigns  to  make  all  repairs  which 
may,  from  any  imperfections  in  said  work 
or  materials,  or  from  any  crumbling  or  dis- 
integration of  the  materials,  become  neces- 
sary in  that  time,  and  the  said  contractor 
shall,  whenever  notified  by  the  city  engineer 
or  street  committee  that  repairs  are  required, 
at  once  make  such  repairs  at  his  own  expense, 
and  if  they  are  not  made  within  the  proper 
time,  the  street  committee  shall  have  power 
to  cause  such  repairs  to  be  made,  and  have 
the  costs  of  the  same  charged  to  said  con- 
tractor, and  deducted  from  any  moneys  due 
under  the  contract,  or  that  may  afterwards 
become  due;  or  if  in  case  there  be  no  funds 
due  [236]  the  said  contractor,  then  suit  shall 
be  instituted  against  the  principal  and  his 
sureties  for  the  collection  of  the  said  cost 
of  repairs. 

"At  the  end  of  the  seven  years'  period, 
the  city  engineer  and  street  committee  must 
determine  whether  or  not  the  street  is  in 
good  order,  and  the  principal  and  his  sureties 
shall  not  be  discharged  from  liability  on  their 
maintenance  bond  until  the  said  city  engineer 
or  streot  committee  shall  certify  in  writing 
that  said  pavement  is  in  good  order,  natural 
ordinary  wear  and  tear  excepted. 

"If  at  any  time  during  the  seven-year  peri- 
od, the  pavement  or  any  part  of  it  has  de- 
teriorated through  neglect  in  construction 
or  improper  material,  to  such  an  extent  as  to 
require  reconstruction,  in  the  opinion  of  the 
city  engineer  and  street  committee,  by  the 
consent  of  the  city  council,  then  upon  due 
notice,  or  within  a  period  of  three  months 
from  date  of  said  notice,  the  contractor  shall 
proceed  to  reconstruct  the  pavement,  or  such 
part  as  is  deemed  necessary  as  aforesaid. 
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*1f  the  contractor  fails  to  do  so  at  the 
end  of  three  months,  the  street  committee 
may,  with  the  consent  of  the  city  council, 
proceed  to  reconstruct  the  pavement,  and  the 
cost  thereof  shall  be  collected  by  suit  from 
the  said  contractor  or  his  sureties. 

"There  shall  be  nothing  in  the  above  guar- 
antee clause  that  shall  require  the  contractor 
to  make  repairs,  or  re-lay  any  pavement  made 
necessary  to  repair  or  re-lay  by  the  taking 
up  and  re-laying  of  the  same  by  water,  gas, 
steam  or  plumbing  companies  or  street  rail- 
roads, or  through  any  improvements  made 
by  the  city  or  by  any  private  parties,  of  any 
nature,  it  being  the  intention  that  the  con- 
tractor shall  guarantee  his  work  for  the  period 
mentioned,  from  deterioration  caused  bv  im- 
proper  materials,  or  neglect  to  the  construc- 
tion of  the  same,  the  ordinarv  natural  wear 
and  tear  to  be  excepted. 

"The  contractor  shall,  before  beginning 
work  upon  the  contract,  execute  to  the  city  of 
Ottumwa  a  good  and  sufficient  bond,  with 
sureties  approved  by  the  mayor,  for  the 
faithful  [237]  performance  of  the  require- 
ments of  the  guarantee  clause  to  the  amount 
of  50  per  cent  of  the  contract  price,  which 
bond  shall  be  in  addition  to  the  bonds  re- 
quired by  law  and  ordinances  of  the  city  of 
Ottumwa." 

The  contractor  executed  a  bond  for  the 
faithful  performance  of  the  contract,  and  also 
a  guaranty  bond  reciting  the  above  conditions 
and  assuring  their  performance  "according 
to  the  full  spirit  and  intent  thereof  and  in 
all  particulars,"  conditioned  that — 

"If,  at  any  time  during  the  seven-year 
period  aforesaid,  the  pavement  or  any  part 
thereof  has  deteriorated  through  neglect  in 
construction  or  improper  material  to  such 
extent  as  to  require  reconstruction,  in  the 
opinion  of  said  city  engineer  and  street  com- 
mittee, by  the  consent  of  the  city  council, 
then  upon  due  notice,  or  within  a  period  of 
three  months  from  the  time  of  said  notice,  the 
contractor  shall  proceed  to  reconstruct  the 
pavement  or  such  part  as  is  deemed  necessary 
as  aforesaid. 

"If  the  contractors  fail  to  do  so  at  the  end 
of  said  three  months,  the  street  committee 
may,  with  the  consent  of  the  city  council, 
proceed  to  reconstruct  the  pavement,  and  the 
cost  thereof  shall  be  collected  by  suit  from 
the  said  contractor  and  surety  on  this  bond." 

The  improvements  were  completed,  and  this 
action  is  on  the  guaranty  bond,  begun  Decem- 
ber 10,  1910,  alleging  that  the  improvement 
company  did  not  keep  the  streets  in  repair 
as  agreed,  and,  as  it  had  failed  so  to  do  on 
notice,  this  was  done  by  the  city,  at  an  ex- 
pense of  $1,652.32.  The  petition  alleged,  in 
substance : 

"  ( a )  That  the  concrete  was  not  of  the  uni- 
form thickness  of  six  inches,  but  varied  from 


two  inches  to  six  inches;  (h)  that  the  sand 
used  was  not  a  clean^  sharp  sand  and  free 
from  any  appreciable  admixture  of  dust,  clay, 
loam,  or  vegetable  mould,  but  was  a  quick- 
sand, and  was  not  suitable  for  use  in  such 
work;  (c)  that  the  quantity  of  cement  called 
for  was  not  used,  to  wit,  one  part  cement  out 
of  seven  parts,  and  that  [238]  the  cement 
was  not  properly  mixed;  (d)  that  the  work 
was  not  done  in  a  good,  workmanlike  manner ; 
and  (e)  that,  in  consequence  of  these  failures 
to  comply  with  the  requirements  of  the  con- 
tract and  the  guarantee  bond,  the  work  re- 
quired repairs  and  reconstruction.*' 

The  answer  was  a  general  denial,  and 
averred:  (1)  That  the  work  was  performed 
under  the  supervision  of  the  city  engineer; 

(2)  that  the  plan  for  paving  was  defective; 

(3)  that  the  pavement  should  not  have  been 
taken  up  for  heating,  gas  and  water  pipes, 
and  this  should  not  have  been  allowed;  (4) 
that  the  quality  of  cement  (Natural  Annerican 
Hydraulic)  required  by  the  specifications  was 
poor;  (5)  that  repairs  and  reconstruction 
were  not  required  because  of  poor  material 
or  workmanship;  (6)  that  notice  requiring 
repairs  or  reconstruction  was  not  given;  and 
(7)  that  the  cost  to  the  city  for  the  work 
done  by  the  city  was  unreasonable.  Appellant 
contends  that  the  evidence  was  not  sufficient 
to  carry  any  of  these  issues  to  the  jury.  A 
careful  examination  of  the  evidence  has  con- 
vinced us  otherwise,  and  that  the  finding  of 
the  jury  that  repairs  of  the  street  were  re- 
quired in  consequence  of  defendant's  negli- 
gence or  use  of  defective  materials  has  such 
support  in  the  evidence  as  to  preclude  inter- 
ference. 

II.  The  issue  as  to  whether  the  contractor 
had  been  notified,  as  exacted  in  the  contract, 
that  the  pavement  required  repairing,  before 
this  was  done  by  the  plaintiff,  was  not  sub- 
mitted to  the  jury.  It  is  said  that  this  was 
error.  It  appeared  from  a  letter  dated  July 
29,  1910,  and  signed  by  the  city  engineer, 
mayor,  and  chairman  of  the  street  committee, 
that  he  was  advised  of  the  condition  of  the 
street  and  the  necessity  of  repairs,  estimat- 
ing the  probable  cost  at  $413.  To  this^  the 
contractor  responded  by  suggesting  "that  the 
city  put  in  the  work,  and  if  we  find  that  the 
damage  to  the  paving  was  caused  by  our  neg- 
ligence, we  will  reimburse  the  city  for  the 
repairs."  This  obviated  any  further  notice 
[239]  as  to  the  conditions  at  that  time. 
There  had  been  a  heavy  rainfall  on  July  28, 
1910,  a  day  or  two  before  defendant  was 
notified;  and  thereafter,  on  August  19th,  a 
day  or  two  after  repairing  had  be^  begun 
by  .the  city,  there  was  another  heavy  down- 
pour, resulting  in  additional  injury  to  the 
pavement.  Appellant  contends  that  the  con- 
tractor had  no  notice  of  the  last  injury. 
Five  letters  concerning  the  condition  of  Mar- 
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ket  Street  between  IFourth  and  Fifth  Streets, 
signed  by  the  city  engineer,  mayor,  and 
chairman  of  the  street  commission,  sent  to 
defendant,  were  introduced  in  evidence.  These 
were  not  abstracted,  and  the  plaintiff  specifi- 
cally denied  that  the  abstra^ct  with  these 
omitted  contained  all  the  evidence.  In  de- 
fendant's amendment  to  the  abstract,  the  dates 
of  three  of  the  letters  are  shown  to  have 
been  prior  to  the  last  rainfall;  and  of  the 
other  two,  the  date  of  one  was  about  August 
23,  1910,  and  of  the  other,  October  7th  fol- 
lowing. Only  one  letter,  dated  July  29th, 
was  abstracted,  and  we  have  no  means  of 
ascertaining  the  contents  of  the  last  two. 
The  circumstance  that  they  were  not  copied 
into  the  transcript,  but  merely  referred  to 
as  exhibits,  as  is  customary,  furnished  no  ex- 
cuse for  their  omission;  and  the  majority  of 
the  court  are  of  the  opinion  that  the  denial 
of  appellee  did  not  cast  upon  the  appellants 
the  burden  of  setting  out  the  letters  in  an 
additional  abstract.  The  appellee  having 
asserted  the  omission  of  said  letters  from  the 
appellant's  abstract,  it  was  incumbent  upon 
it,  if  it  deemed  said  letters  material  to  any 
issue,  to  prevent  the  same  by  way  of  an 
amendment  to  the  abstract.  In  other  words, 
the  function  of  a  denial  is  to  put  in  i^sue 
the  correctness  of  specific  portions  of  the  ab- 
stract as  printed,  but  material  portions  omit- 
ted must  be  supplied  by  amendment  filed  by 
the  party  complaining,  the  matter  to  be  regu- 
lated by  the  taxation  of  costs.  The  writer 
and  Preston,  J.,  are  of  the  opinion  that  the 
appellant  should  not  be  permitted  to  thus 
saddle  the  labor  and  expense  of  furnishing 
essential  portions  of  a  complete  abstract  on 
the  appellee.  They  necessarily  yield,  how- 
ever, to  [240]  the  tyranny  of  numbers.  It 
follows  that  the  appellant  cannot  be  required 
to  supply  omitted  portions  of  the  record,  as 
suggested  in  Fordyce  v.  Humphrey,  152  la. 
76,  131  N.  W.  686.  Appellee,  by  omitting 
to  supply  letters  not  abstracted,  acquiesced 
in  the  conclusion  of  appellant  that  these  were 
not  essential  to  a  complete  understanding  of 
the  case,  and  it  is  to  be  assumed  that  thev 
carried  no  notice  to  the  defendants  of  the 
injury  to  the  pavement  occasioned  by  the  sec- 
ond rainfall. 

III.  A  telegram,  addressed  to  defendant  and 
dated  the  day  after  the  last  storm  and  signed 
by  the  city  engineer  and  the  chairman  of 
the  street  committee,  was  introduced  in  evi- 
dence, over  objection  as  "incompetent,  imma- 
terial and  because  there  is  no  proof  of  the 
transmission  of  the  telegram."  The  local  man- 
ager of  the  telegraph  company  testified  to 
finding  such  a  telegram  in  the  office  files. 
How  it  came  there  aoes  not  appear,  nor  was 
there  any  showing  that  compensation  was 
paid  the  company  for  sending.  When  a  tele- 
gram, properly  addressed,  is  delivered  to  the 


company,  with  payment  of  the  fee  for  trans- 
mission, or  is  shown  to  have  been  sent,  de- 
livery to  the  addressee  is  to  be  inferred.  Com. 
v.  Jeffries,  7  Allen  (Mass.)  548,  83  Am.  D. 
712;  Perry  v.  German  American  Bank,  53 
Neb.  89,  73  N.  W.  638,  68  Am.  St.  Rep  593; 
Oregon  Steamship  Co.  v.  Otis,  100  N  Y.  446,  3 
N,  E  485,  53  Am.  Rep.  221;  Eppinger  v. 
Scott,  112  Cal.  369,  42  Pac.  301,  44  Pac. 
234,  723,  53  Am.  St.  220,  223;  Western 
Twine  Co.  v.  Wright,  18  S.  D.  621,  78  N. 
W.  942,  44  L.R.A.  438;  2  Chamberlayne  on 
Ev.  Sec.  1069.  This  rule  is  analogous  to 
that  prevailing  with  reference  to  the  delivery 
of  letters.  The  telegraph  companies  are  car- 
riers of  intelligence,  perform  a  public  service, 
and  are  somewhat  regulated  by  law.  Sec, 
2158  et  seq.  Code.  The  great  bulk  of  tele- 
grams are  promptly  delivered  to  the  sendees; 
and  as  this  is  the  usual  course,  with  rare 
exceptions,  the  presumption  of  delivery  arises 
As  was  said  in  Com.  v.  Jeffries,  supra: 

"No  rule  of  evidence  is  better  settled  or 
more  clearly  [241]  founded  in  good  sense  and 
sound  policy  than  that  which  authorizes  pre- 
sumptions or  inferences  of  fact  to  be  deduced 
from  the  proof  of  certain  other  facts,  which, 
according  to  the  common  experience  of  man- 
kind or  the  usual  course  of  business,  natural- 
ly or  necessarily  lead  to  the  result  or  conclu- 
sion which  is  sought  to  be  drawn  from  them. 
Such  presumptions  or  inferences  depend  on 
their  own  natural  force  and  efficacy  in  gen- 
erating a  belief  or  conviction  in  the  mind 
as  derived  from  those  connections  which  are 
shown  by  experience,  irrespective  of  any  legal 
relation.  The  process  of  ascertaining  one 
fact  from  the  existence  of  another  is  essential 
to  the  investigation  of  truth,  and  prevails 
in  courts  of  law,  as  well  as  in  the  ordinary 
afifairs  of  life,  especially  in  cases  where  there 
is  a  well  known  and  established  usage  or 
course  of  business,  and  primary  evidence  of 
the  existence  of  a  fact  is  wanting  or  difficult 
to  be  obtained.  On  this  ground,  the  ruling 
of  the  court  as  to  the  effect  of  the  evidence 
in  question  was  clearly  right.  It  comes  with- 
in the  principle  on  which  it  is  held  that 
proof  that  letters  were  deposited  in  the  post 
office,  duly  directed,  is  evidence  tending  to 
show  that  they  reached  their  destination  and 
were  received  by  the  persons  to  whom  they 
•were  addressed.** 

In  Perry  v.  Qerman  American  Bank,  supra: 
"Such  presumption  results  naturally,  if 
not  necessarily,  from  the  relation  of  telegraph 
companies  to  the  public,  which,  in  this  state 
at  least,  is  held  to  be  that  of  public  carriers 
of  intelligence,  with  rights  and  duties  analo- 
gous to  those  of  carriers  of  goods  and  passen- 
gers." 

In  Oregon  Steamship  Co.  v.  Otis,  supra: 
"There   is   thus   impressed   upon   the   tele- 
graph service  something  of  a  public  charac- 


1080 


CITE  THIS  VOL.  AKN,  CAS.  1917£. 


ter,  and  thrown  around  it  the  guard  and  the 
obligationa  of  the  public  law,  and  it  seemi 
to  us  reasonable  to  assimilate  the  rules  of 
evidence  founded  upon  transmission  by  mail 
to  that  of  transmission  by  telegraph.  It 
may  be  that  the  presumption  of  correct  de* 
livery,  agreeing  in  kind  with  that  raised  upon 
delivery  to  the  post  office,  should  [242]  be 
deemed  weaker  in  degree  j  but  in  view  of 
the  wide  extension  of  telegraph  facilities, 
and  of  their  increasing  use  in  business  cor- 
respondence, and  the  difficulty  of  tracing  a 
dispatch  to  its  destination,  we  think  it  should 
be  held  that,  upon  proof  of  delivery  of  the 
message  for  the  purpose  of  transmission,  prop- 
erly addressed  to  the  correspondent  at  his 
place  of  residence,  or  where  he  has  shown 
to  have  been,  a  presumption  of  fact  arises 
that  the  telegram  reached  its  destination, 
sufficient  at  least  to  put  the  other  party  to 
his  denial  and  raise  an  issue  to  be  deter- 
mined." 

As  said,  the  delivery  to  the  telegraph  com- 
pany for  transmission,  with  the  fee  required 
therefor,  or  the  sending  of  the  message,  raises 
the  presumption  that  the  telegram  was  de- 
livered, the  strength  of  such  presumption  de- 
pending on  the  circumstances  of  each  par- 
ticular case.  But  in  this  case,  there  was  no 
evidence  of  how  or  for  what  purpose  the 
supposed  telegram  came  into  the  company's 
possession,  nor  that  the  requisite  fee  was 
paid,  nor  that  the  telegram  was  sent,  and 
therefore  no  basis  for  the  interference  of 
delivery.  In  Oregon  Steamship  Co.  v.  Otis, 
supra,  and  Eppinger  v.  Scott,  supra,  evidence 
that  the  telegram  was  sent  was  held  sufficient, 
without  specific  proof  that  it  was  delivered 
for  transmission  or  the  fee  paid,  on  the  theory 
that  these  facts  were  to  be  implied  from  the 
sending;  but  here,  the  record  is  without  proof 
of  the  sending.  It  follows  that  the  court 
erred  in  not  sustaining  the  objection  to  this 
telegram.  The  ruling,  however,  cannot  be 
said  to  have  been  prejudicial;  for  the  tele- 
gram as  introduced  was  not  set  out  in  the 
abstract.  Whether  the  purported  copy  of  a 
telegram  in  plaintiff's  notice  to  produce  is 
of  that  introduced  in  evidence  does  not  appear. 
The  inference  of  prejudice  cannot  be  drawn,  in 
the  absence  of  a  showing  of  the  contents  of 
the  telegram  excluded. 

IV.  The  defendant,  then,  was  not  notified 
of  the  injury  to  the  pavement  consequent  on 
the  second  rainfall.  The  jury,  [243]  how- 
ever, was  told  in  substance  that  the  notice 
such  as  required  by  the  contract  was  given. 
This  was  on  the  theory  that  any  defect  in 
the  pavement  occasioned  by  the  rain  of  August 
19th  and  repair  thereof  was  incident  to  the 
repair  then  going  on.  The  evidence  disclosed 
that  the  contractor  had  started  to  make  the 
repairs  two  days  before,  and  had  practically 
all  the  brick  removed  from  the  street  and 


piled  on  the  side,  but  had  not  removed  any 
of  the  foundation.  The  rain  was  unusual. 
The  contractor  continued  the  work  and  re- 
paired the  pavement,  including  any  injury 
occasioned  by  the  second  storm,  and  the  record 
shows  that  this  was  necessary  in  doing  the 
work,  as  suggested  by  the  defendant's  letter, 
heretofore  quoted.  The  defects  appearing  af- 
ter the  second  rainfall  were  merely  a  con- 
tinuation of  those  existing  before ;  and  though 
it  tlien  appeared  that  the  expense  of  repairing 
woul^  largely  exceed  the  estimate  when  de- 
fendant was  first  notified,  it  was  essential, 
in  order  to  make  the  repairs  contemplated. 
This  being  so,  there  was  no  necessity,  under 
the  contract  and  the  correspondence  of  the 
parties,  for  any  further  notice,  and  the  court 
was  not  in  error  in  withdrawing  the  issue  as 
to  notice  from  the  jury. 

V.  The  contractor  executed  two  bonds,  one 
for  the  faithful  performance  of  the  contract 
to  make  the  improvement  according  to   the 
plans  and  specifications,  and  the  other  assur- 
ing the  guaranty  of  the  improvement  for  a 
period   of    seven    years.     The   improvements 
were  to  be  made  under  the  supervision  and  to 
the  satisfaction  of  the  city  engineer  and  the 
street  committee.     This  was  done,  and    the 
improvements  accepted   by   the  city  council. 
Tlifs  was  in  compliance  with  the  conditions 
of  the  first  bond,  and  thereafter,  the  city,  in 
the  absence  of  fraud,  might  not,  in  an  action 
thereon,  question  performance  in  conformity 
with  the  plans  and  specifications.     Such    is 
the  purport  of  authorities  cited  [244]  by  the 
appellant,    and    too    numerous    for    citation. 
Such  approval  by  its  officers  is  held,  in  a  suit 
on  a  bond  like  the  first,  in  the  absence  of 
fraud,  to  estop  the  city  from  asserting  other- 
wise.   But  the  parties  in  the  contract  under- 
took that  an  additional  test  should  be  applied 
to  the  work  performed  and  material  furnished 
— ^that  of  use  and  time.    The  manifest  object 
of  this  was  to  obviate  any  mistake  or  over- 
sight  through   negligence   or    dereliction    on 
the  part  of  representatives  of  the  city,  and 
further  assure  it  of  the  quality  of  workman- 
ship and  material  stipulated.     In  pavement 
making,  as  is  well  known,  it  is  difficult  for 
the  most  skillful  and  experienced  expert  to 
discover  all   defects  in  material,  foundation 
and  other  parts  of  the  work  as  it  progresses, 
and  such  defects  are  often  slow  of  develop- 
ment.   For  this  reason,  in  the  advertisement 
for  bids  and  in  the  contract,  this  guaranty 
bond    was   exacted.     It   was   authorized   by 
Section  814  of  the  Code  Supplement,  1902, 
and  has  been  held  not  to  cast  on  the  abutting 
owner   the   expenses   of   ordinary   repairs  in 
future,  but  is  merely  a  guaranty  of  equality 
and  durability  of  the  improvement.     Osbum 
v.  Lyons,  104  la.  160,  73  N.  W.  650;  Allen 
V.   Davenport,   107   la.  90,   77   N.   W.  532; 
Diver  v.  Keokuk  Sav.  Bank,  126  la.  691,  Ann. 
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Cas.  669,  102  N.  W.  642.  The  contractor  is 
merely  required  to  guarantee,  in  addition  to 
his  undertaking  to  perform  according  to  plans 
and  speciflcationB  and  to  the  satisfaction  of 
the  officers  of  the  city,  that  he  will  make 
good  ally  defects  arising  from  bad  materials 
or  the  improper  performance  of  the  work  dur- 
ing the  stipulated  period,  and  the  bond  is  the 
security  for  compliance  therewith.  It  is  a 
substitute,  as  it  were,  for  a  condition  under 
which  a  percentage  of  the  price  might  be 
retained  by  the  municipality  for  the  purpose 
of  repairing  any  defects  in  the  pavement  and 
curbing  that  might  revea!  themselves  during 
this  lapse  of  time,  and  is  exacted,  not  as 
appellant  contends,  as  a  sort  of  moral  induce- 
ment or  impetus  to  the  contractor  to  abide 
by  his  contract  and  avoid  a  breach  of  the 
bond  to  perform. in  acoordance  therewith,  but 
to  cover  future  contingencies  subsequent  to 
acceptance  by  the  city,  and  to  protect  it 
against  those  defects  [245]  which  may  have 
been  overlooked  or  have  subsequently  de- 
veloped, regardless  of  whether  they  were 
known  to  the  representatives  of  the  city  or 
not.  Indeed,  its  purpose  is  to  obviate  the 
miscarriages  incident  to  such  improvements, 
and  insure  to  the  city  and  the  abutting  own- 
ers that  for  which  they  have  paid,  and  to 
exact  this  from  the  contractor  is  no  more  than 
insisting  on  quid  pro  quo.  No  hardship  is 
involved,  for  defendant  was  fully  advised  by 
the  advertisement  for  bids  what  would  be 
exacted,  and  voluntarily  executed  the  con- 
tract and  bond  guaranteeing  its  work  "from 
deterioration  caused  by  improper  materials 
or  neglect  in  the  construction  of  the  same, 
the  ordinary  wear  and  tear"  excepted,  during 
a  period  of  seven  years;  and  as  against  this 
test  of  time  and  use,  the  action  of  the  city 
officials  in  approving  the  work  and  accepting 
it  when  done  furnishes  no  defense.  The  evi- 
dence was  such  as  to  put  in  issue  whether  the 
condition  of  the  pavement  was  consequent 
upon  defendant's  negligence  aiid  defective  ma- 
terial, and  the  instructions  were  in  harmony 
with  the  law  as  herein  stated.  The  judgment 
is 

Affirmed. 

All  the  justices  concur,  save  as  appears 
above. 

Rehearings  denied  October  4,  1915,  and 
April  6,  1916. 

HOTB. 

Preswmptioa  •£  Beoeliit  of  Tel^sranu 

Qene1^al  Bute. 

The  rule  as  to  the  receipt  of  a  telegram  is 
governed  by  the  same  principles  applicable 
to  the  presumption  of  the  receipt  of  a  letter 
from  proof  of  the  proper  mailing  thereof, 
the  courts  generally  holding  that  on  proof 


of  the  delivery  of  a  telegram  at  the  sending 
office  properly  addressed  a  rebuttable  pre- 
sumption of  its  delivery  to  and  receipt  by 
the  sendee  will  arise.  U.  S.  v.  Babcock,  3 
Dill.  571,  24  Fed.  Cas.  No.  14,485;  Corry  v. 
Sylvia  y  Cia.  reported  in  full,  ante,  this  vol- 
ume, at  page  1052;  Eppinger  v.  Scott,  112  Cal. 
369,  42  Pac.  301,  44  Pac.  234,  723,  53  Am.  St. 
Rep.  220;  Breed  v.  Central  City  First  Nat. 
Bank,  6  Colo.  235;  L.  W.  Hubbell  Fertilizer 
Co.  V.  Jacobellia,  195  111.  App.  410;  Com.  v. 
Jeffries,  7  Allen  (Mass.)  548,  83  Am.  Dec. 
712;  Long-Bell  Lumber  Co.  v.  Nvman,  145 
Mich.  477,  108  N.  W.  1910,  116  Am.  St.  Rep. 
310;  Perry  v.  German  American  Bank,  53  Neb. 
B9,.73  N.  W.  538,  68  Am.  St.  Rep.  593;  Oregon 
Steamship  Co.  v.  Otis, '100  N.  Y.  446,  3  N.  E. 
485,  53  Am.  Rep.  221 ;  Western  Twine  Co.  r. 
Wright,  11  S.  D.  521,  78  N.  W.  942,  44  L.R.A. 
438 ;  White  v.  Flemraing,  20  Nova  Scotia  335. 
And  see  the  reported  case.  See  also  Smith  v. 
Easton,  54  Md.  146,  39  Am.  Rep.  355. 

In  Oregon  Steamship  Co.  v.  Otis,  100  N. 
Y.  446,  3  N.  E.  485,  53  Am.  Rep.  221,.  the 
court  stated  the  rule  and  the  reasons  there- 
for as  follows:  "The  first  question  is,  wheth- 
er a  similar  presumption  of  fact  follows  the 
delivery  of  a  message,  properly  addressed,  to 
the  telegraph  company  for  transmission,  to 
that  which  follows  the  delivery  of  a  letter 
to  the  post  office.  The  drift  of  authority  gives 
an  affirmative  answer.  (Gray  on  Telegraphs, 
§  136;  Com.  V.  Jeffries,  7.  Allen  (Mass.)  548; 
Whart.  on  Ev.  §  76;  State  v.  Hopkins,  60 
Vt.  316;  Scott  &  Jarnagin  on  Tel.  §  345.) 
The  presumption  indulged  is  one  of  fact,  and 
so,  open  to  rebuttal  and  contradiction,  anft 
consists  merely  in  the  natural  inference  which 
may  be  drawn  from  the  experienced  certainty 
of  transmission.  The  great  bulk  of  letters 
sent  by  mail  reached  their  destination,  and 
equally  so  the  great  bulk  of  telegrams.  A 
failure  in  either  case  is  an  exception;  possi- 
ble, but  rare.  The  letters  are  transported  by 
government  officials  acting  under  oath,  and 
upon  a  system  framed  to  secure  regularity 
and  precision;  the  telegrams  by  private  cor- 
porations, whose  success  and  prosperity  de- 
pend largely  upon  the  promptness  and  ac- 
curacy of  the  work,  and  are  faithful  under 
the  incentive  of  interest.  These  'companies 
perform  a  public  service  and  are  regulated 
to  some  extent  by  the  public  law.  They  are 
authorized  to  cross  with  their  wires  any  wa- 
ters within  the  limits  of  the  state  (Laws  of 
1845,  chap.  243) ;  to  construct  their  lines 
along  and  upon  the  public  roads  and  high- 
ways (Laws  of  1848,  chap.  265)  ;  and  upon 
and  over  the  lands  of  individuals,  paying 
the  agreed  or  appraised  compensation  there- 
for (Laws  of  1853,  chap.  471 ) ;  injury  to 
their  lines  is  made  a  misdemeanor  (Laws  of 
1870,  chap.  491);  the  companies  are  required 
to  transmit  all  dispatches  in  the  order  of 
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their  receipt;  to  accept  and  forward  tliem 
from  connecting  lines;  the  operators  are  ex- 
empt from  military  service  and  jury  duty 
(Laws  of  1861,  chap.  215);  and  it  is  made 
a  misdemeanor  for  any  employee  to  divulge 
the  nature  or  contents  of  a  private  telegram, 
or  wilfully  refuse  or  neglect  to  transmit  or 
deliver  the  same  (Laws  of  1887,  chap.  871). 
There  is  thus  impressed  upon  the  telegraph 
service  something  of  a  public  character,  and 
thrown  around  it  the  guard  and  the  obliga- 
tions of  the  public  law,  and  it  seems  to  us  rea- 
sonable to  assimilate  the  rules  of  evidejice 
founded  upon  transmission  by  mail  to  that 
of  transmission  by  telegraph.  It  may  be  that 
the  presumption  of  correct  delivery,  agree- 
ing in  kind  with  that  raised  upon  delivery 
to  the  post  office,  should  be  deemed  weaker 
in  degree,  but  in  view  of  the  wide  extension  of 
telegraph  facilities  and  of  their  increasing 
use  in  business  correspondence,  and  the  dif- 
ficulty of  tracing  a  despatch  to  its  destination, 
we  think  It  should  be  held  that  upon  proof 
of  delivery  of  the  message  for  the  purpose 
of  transmission,  properly  addressed  to, the 
correspondent  at  his  place  of  residence,  or 
where  he  is  shown  to  have  been,  a  presump- 
tion of  fact  arises  that  the  telegram  reached 
its  destination,  sufficient  at  least  to  put  the 
other  party  to  his  denial,  and  raise  an  issue 
to  be  determined.  Here  there  was  no  denial, 
and  the  presumption,  however  weak  at  the 
outset,  became  strong  and  convincing.  There 
is  greater  safety  in  conceding  the  existence 
of  such  a  presumption  of  fact  imder  a  system 
like  ours,  in  which  the  party  addressed  is 
always  at  liberty  to  testify,  and  if  dead  his 
represeatatives  are  protected  against  the  evi- 
dence of  his  adversary  as  to  personal  trans- 
actions and  communications." 

In  Perry  v.  German-American  Bank,  53 
Neb.  89,  73  N.  W.  538,  68  Am.  St.  Rep.  593, 
the  court  stated  the  basis  for  the  presump- 
tion as  follows:  "There  is,  indeed,  a  decided 
preponderance  of  authority  in  favor  of  the 
proposition  that  a  similar  presumption  of 
delivery  results  from  the  intrusting  to  a 
telegraph  company  for  transmission  of  a  mess- 
age properly  addressed  as  that  which  follows 
from  the  posting  of  a  letter  duly  addressed 
and  stamped  for  transmission  by  means  of 
the  United  States  mail.  .  .  .  Such  pre- 
sumption results  naturally,  if  not  necessarily, 
from  the  relation  of  telegraph  companies  to 
the  public,  which,  in  this  state  at  least,  is 
held  to  be  that  of  public  carriers  of  intel- 
ligence with  rights  and  duties  analogous  to 
those  of  carriers  of  goods  and  passengers." 

The  doctrine  was  stated  in  Eppinger  v. 
Scott,  112  Cal.  369,  42  Pac.  301,  44  Pac. 
234,  723,  53  Am.  St.  Rep.  220,  as  follows; 
"The  rule  has  long  been  settled  and  is  made 
statutory  in  this  state  (Code  Civ.  Proc.  sec. 
1963,  subd.  24),  'that  a  letter  duly  directed 


and  mailed  was  received  in  the  regular  course 
of  the  mall.'  The  same  rule  has  been  extend- 
ed to  telegrams.  .  .  .  The  presumption 
is  one  of  fact,  and  is  entitled  to  more  or  lei>6 
weight,  according  to  the  circumstances  under 
which  the  telegram  or  letter  was  sent,  and 
its  receipt  may  be  disproved;  but  the  fact 
that  it  was  sent  is  admissible  evidence,  and 
tends  to  show  that  it  was  received.  The 
suggestion  that  it  was  not  shown  that  the 
telegram  was  delivered  to  the  telegraph  com- 
pany for  transmission,  or  the  rates  therefor 
prepaid,  in  the  absence  of  any  objection  of 
this  nature  at  the  time  of  its  offer,  or  of  any 
attempt  to  show  these  facts  upon  cross-ex- 
amination of  the  witness,  is  not  entitled  to 
consideration." 

lAnvitations  of  Rule. 

The  rule  that  the  receipt  of  a  telegram  is 
presumed  from  its  delivery  for  transmission 
is  limited  to  actions  involving  disputes  be- 
tween the  sender  and  sendee  and  their  privies, 
and  where  the  telegraph  company  is  a  party 
to  the  action  the  presumption  will  not  arise. 
Commercial  Cable  Co.  v.  Philipp  Bauer  Co. 
100  Misc.  663,  165  N.  Y.  S.  399,  wherein 
it  was  said:  ''It  undoubtedly  is  the  law 
that  under  normal  conditions,  and  as  between 
sender  and  addressee,  when  a  domestic  tele- 
gram  has  been  delivered  to  a  telegraph  com- 
pany and  accepted  for  transmission  by  tbe 
operator  of  the  company,  there  is  a  presump- 
tion of  fact  that  the  telegram  has  been  duly 
forwarded  and  received  by  the  addressee.  Th« 
basis  for  this  presumption  rests  upon  the  fact 
that  the  telegraph  companies  exercise  a  quasi 
public  function,  and  are  charged  with  a  public 
duty,  and  in  many  respects  are  regulated  by 
public  law,  and  particularly  because  experi- 
ence has  taught  that  under  normal  conditions 
the  great  bulk  of  telegrams  sent  are  actually 
received  by  the  persons  to  whom  they  are 
directed.  But  it  is  to  be  borne  in  mind  that 
this  presumption  has  only  been  applied  in 
controversies  wherein  the  telegraph  company 
had  neither  pecuniary  nor  other  interest.  In 
a  controversy  between  strangers  to  the  tele- 
graph company,  it  is  presumed  that  the  tele- 
graph company  had  performed  the  duty  with 
which  it  is  charged  by  law  and  which  it  has 
assumed  for  one  of  the  parties.  No  case  has 
been  called  to  my  attention  by  counsel,  nor 
has  my  own  research  disclosed  any  instance, 
in  which  the  presumption  was  extended  to 
an  action  brought  fay  the  tdegraph  company 
to  recover  charges  for  transmitting  messages, 
and  I  am  satisfied  that  the  presumption  of 
delivery  referred  to  cannot  be  indulged  in,  in 
a  case  in  which  the  telegraph  company  is  in- 
terested, to  recover  for  its  service  in  trans- 
mitting the  very  message  which  it  asks  the 
court   to   presume  that   it   transmitted   and 
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delivered.  Were  the  preaumptioa  to  apply  in 
a  case  like  the  one  at  bar,  the  effect  would 
be  to  cast  upon  the  sender  of  the  message  the 
burden  of  proving  nonperformance  of  the  con- 
tract, which  forms  the  basis  of  the  action. 
There  is  no  principle  of  law  which  would 
warrant  an  exemption  of  a  telegraph  com- 
pany from  the  onus  of  proving  that  it  had 
performed  the  service  for  the  value  of  which 
it  sues/' 

Kor  does  the  rule  apply  to  cablegrams  sent 
during  a  period  of  unusual  disturbance  such 
as  war.  Commercial  Cable  Co.  y.  Philipp 
Bauer  Co.  100  Misc.  683,  165  N.  Y.  S.  399, 
wherein  it  was  said':  "I  am  satisfied  that, 
were  this  a  controversy  between  sender  and 
sendee,  there  would  be  no  presumption  of  de- 
livery, upon  the  facts  as  presented.  A  pre- 
sumption is  a  substitute  for  proof,  and  exists 
because  common  experience  has  proved  that 
upon  the  facts  presented  a  certain  result 
usually  follows.  A  presumption  can  never 
exist  in  contradiction  of  the  results  of  ex- 
perience. It  needs  no  proof  that  the  war  in 
Europe  has  operated  to  unsettle,  delay,  and 
often  render  impossible,  telegraphic  and  cable 
service.  Reports  of  long-delayed  and  nonde- 
livered  cables  are  of  constant  occurrence,  and 
to  presume  that  every  cable  which  is  sent  is 
received  would  be  imputing  truth  to  falsity. 
Therefore  I  have  concluded  that  the  presump- 
tion of  delivery  as  to  domestic  telegrams  has 
no  application  to  cables  transmitted  to  for- 
eign points  under  the  present  war  conditions.*' 

The  doctrine  has  been  further  limited  in 
Missouri,  the  court  holding  that  before  the 
presumption  of  receipt  by  the  addressee  can 
arise  it  must  be  shown  that  the  telegram 
was  received  by  the  telegraph  company  at  its 
office  in  the  place  to  which  it  was  directed. 
State  V.  Gritzner,  134  Mo.  512,  36  S.  W.  30, 
wherein  it  was  said:  "In  regard  to  letters 
it  has  long  been  settled  law  that  a  letter 
properly  addressed,  post  paid,  and  deposited 
in  the  mail  is  presumed,  prima  facie,  to 
leach  its  destination,  such  destination  being 
the  residence  or  place  of  business  of  the  party 
thus  addressed,  for  this  is  the  usual  course 
and  order  of  business  in  that  department  of 
the   public   service.  .     .     And   the   like 

rule  has  been  held  to  apply,  for  like  reasons, 
in  similar  circumstances,  to  telegrams.  Com. 
V.  Jeffries,  7  Allen  (Mass.)  loc.  cit.  563;  U. 
S.  V.  Babcock,  3  Dill.  671  [24  Fed.  Cas.  No. 
14,485].  In  the  latter  case,  however,  the 
telegrams  were  properly  addressed  to  Bab- 
cock by  name,  care  of  the  executive  mansion, 
Washington,  D.  C,  and  were  only  admitted 
in  evidence  on  proof  that  they  were  received 
by  the  telegraph  company  in  Washington, 
and  delivered  to  the  doorkeepers  at  the  execu- 
tive mansion,  it  being  shown  that  the  defend- 
ant had  an  office  therein  as  the  private  secre- 
tary of  the  President,  and  that  the  usage  of 
the  doorkeepers  was  to  deliver  such  messages 


to  the  persona  to  whom  they  were  addressed^ 
or  place  them  on  their  desks.  These  circum- 
stances being  regarded  sufficient  to  dispense 
with  direct  proof  of  the  actual  delivery  to 
the  defendant  of  the  telegrams,  or  of  their 
actual  receipt  by  him.  This  latter  ruling  we 
cannot  but  regard  as  exhibiting  far  more  of 
that  wise  conservatism  which  should  ever  at- 
tend the  administration  of  the  criminal  law, 
which  refuses  to  convict  on  preponderating 
probabilities.  .  .  .  Ruling  thus,  it  must 
be  held,  inasmuch  as  there  is  no  evidence 
showing  receipt  of  the  telegrams  by  the  tele- 
graph company  in  Chicago,  nor  other  evi- 
dence of  similar  probative  force  to  that  in 
Babcock's  case,  that,  looking  at  the  matter 
from  any  point  of  view,  an  important  and 
essential  link  is  absent  from  the  chain  of 
inculpatory  evidence  in  this  case.'^ 

That  the  evidence  must  be  clear  and  con- 
cise as  £o  the  delivery  of  the  telegram,  prop- 
erly addressed  to  the  company  before  the 
presumption  of  its  transmission  and  receipt 
can  be  indulged  is  pointed  out  in  the  reported 
case,  wherein  it  is  held  that  evidence  that  a 
telegram  was  found  on  the  files  of  the  com- 
pany without  anything  further  to  show  who 
put  it  there  and  for  what  purpose  is  not 
sufficient  to  raise  the  presumption. 
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Louisiana  Supreme  Court — ^April  24,  1916. 
139  La.  &00;  71  So.  781. 


Suretyship    —    Nature    of  •  Liabilitj    — 
Gompensated   Surety. 

In  a  suit  by  a  materialman  against  a  com- 
pensated surety  company,  on  a  statutory 
bond,  under  a  building  contract,  the  company 
cannot  invoke  the  law  concerning  voluntary 
sureties,  and  ask  that  the  rule  strictissimi 
juris  be  applied,  where  it  is  6i]iown  that  the 
owner  and  contractor  have  dispensed  with  one 
of  the  provisions  of  the  contract,  and  agreed 
verbally,  instead  of  in  writing,  to  alter  and 
add  to  the  building  contract. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo:    Bell,  Judge. 

Action  by  Victoria  Lumber  Company,  Lim- 
ited, plaintiff,  against  Mrs.  Kate  Wells  et  al., 
defendants.     Judgment   for   defendant   Kate 
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Wells,  and  against  defendant  Fidelity  and 
Deposit  Company  of  Maryland.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Modified. 

Hemdon  <£  Hemdon  for  appellant. 

Hall  d  Jack  for  appellee  Wells. 

Thatcher  &  ^tlih  and  Alexander  rf  Wilfctn- 
Bon  for  appellee  Fidelity  and  Deposit  Com- 
pany. 

[502]  SoMifERViLLE,  J. — Plaintiff,  a  fur- 
nisher of  materials,  under  a  building  contract, 
sued  the  owner,  the  contractor,  and  the  secu- 
rity for  a'  balance  of  $2,351.11  for  materials 
which  went  into  the  building  referred  to,  with 
the  exception  of  materials  to  the  value  of 
$85.24,  which  were  not  shown  to  have  gone 
into  the  building. 

The  owner  filed  an  exception  of  no  cause 
of  action,  which  was  properly  sustained,  as 
the  petition  showed  that  the  owner  had  taken 
a  bond  for  the  security  for  the  materialmen, 
mechanics,  and  laborers,  as  provided  by  law, 
and  that  the  bond  had  been  properly  record- 
ed.   The  judgment  will  be  affirmed. 

The  contractor  was  declared  a  bankrupt. 

The  Fidelity  &  Deposit  Company  of  Mary- 
land, the  surety,  resisted  the  claim  of  the 
plaintiff  on  the  grounds  that  the  building 
contract  was  not  made  in  accordance  with  the 
law,  as  the  owner  obligated  herself  to  pay  all 
of  the  bills,  and  because  the  contract  had 
been  violated  by  material  alterations  in  the 
specifications,  which  released  the  security. 

The  first  ground  is  without  merit.  The 
contract  is  between  E,  R.  Darrow  and  Mrs. 
K.  H.  Wells,  the  owner.  And  it  is  stipulated 
in  article  1  that: 

"The  contractor  shall  and  will  provide  all 
the  materials  and  perform  all  the  work  for 
the  erection  and  completion  of  an  apartment 
house,  comer  of  Travis  and  Marshall  streets, 
as  shown  on  drawings  and  described  in  spec- 
ifications"— prepared  by  architects  named, 
ft  was  agreed  that  the  sum  to  be  paid  by  the 
owner  to  the  contractor  should  not  exceed 
$23,000. 

"Owner  to  pay.  all  bills  for  materials  and 
to  pay  subcontractors.  Contractor  to  receive 
weekly  payments  for  labor  upon  certificate  of 
architects." 

[502]  The  contractor  executed  the  contract, 
and  all  payments  were  made  by  the  owner  to 
him.  Mrs.  Wells  did  not  undertake  to  ex- 
ecute the  contract  herself.  This  defense  ap- 
pears to  have  been  overruled,  and  the  ruling 
will  be  affirmed. 

The  evidence  shows  that  material  changes 
and  some  additions  were  made  in  and  to  the 
building  during  its  course  of  construction,  by 
agreement  between  the  owner  and  the  con- 
tractor. The  original  eoet  of  $23,000  was  ex- 
ceeded by  some  $11,000,  and  the  billa  were 


paid  by  the  owner.  Bnt  the  building  re- 
mained the  same  building  described  in  the 
contract. 

Plaintiff's  suit  is  for  a  balance  on  account 
for  lumber  and  mill  work.  The  district  judge 
allowed  plaintiff  $772.10,  which  represented 
items  found  in  the  original  specifications, 
and  he  rejected  the  balance,  for  alterations 
in  and  additions  to  the  specifications. 

Plaintiff  has  appealed  from  the  judgment, 
and  the  surety  company,  appellee,  has  an- 
swered, asking  for  a  reversal  of  the  judg- 
ment. 

Two  bonds  were  taken  by  the  owner — one 
in  her  favor,  individually,  for  the  faithful 
performance  of  the  contract,  signed  by  the 
contractor  and  the  Fidelity  &  Deposit  Com- 
pany of  Maryland.  The  other  bond  was  taken 
by  Mrs.  Wells,  the  owner,  nominally,  under 
the  law,  **to  insure  payment  of  wages  of 
laborers,  workmen,  and  mechanics,  and  claims 
of  furnishers  of  materials  and  supplies." 

It  was  stipulated  in  the  bond: 

"The  condition  of  the  above  obligation  is 
such  that,  whereas,  the  above  bounden  E.  R. 
Darrow,  builder  and  contractor,  has  this  day 
entered  into  a  contract,  which  is  hereto  an- 
nexed and  made  part  hereof: 

''Now,  if  the  said  contractor  shall  fully  and 
promptly  pay  the  wages  of  all  laborers,  work- 
men, and  mechanics  employed  by  him,  or  his 
subcontractors,  on  said  work,  and  shall  fully 
and  promptly  pay  the  claims  of  all  persons 
who  furnish  materials  or  supplies  actually 
used  in  the  erection  and  construction  of  said 
buildings  and  improvements,  and  shall  deliver 
to  said  Mrs.  K.  [503]  H.  Wells  said  build- 
ings  and  improvements  free  from  all  claims 
aforesaid,  then  this  obligation  to  be  null  and 
void;  otherwise,  to  remain  in  full  force  and 
effect  for  a  period  of  ninety  days  from  the 
completion  of  said  buildings  and  improve- 
ments. 

"It  is  expressly  understood  and  stipulated, 
by  and  between  the  parties  to  this  bond,  that 
same  is  given  in  accordance  with  Act  180 
of  the  Acts  of  the  General  Assembly  of 
Louisiana  of  1894;  and  every  workman,  me- 
chanic, and  laborer,  and  all  furnishers  of  ma- 
terials, engaged  in  the  erection  of  said  build- 
ing, shall  have  his  individual  right  of  action 
on  this  bond  to  insure  the  collection  of  his 
claim  on  same.'* 

It  is  this  individual  right  of  action  on  the 
bond,  which  was  given  to  insure  its  claim, 
that  plaintiff  is  seeking  to  enforce ;  and  it  is 
met  by  the  defendant  surety  company  with 
the  defense  that  it  is  a  surety,  and  not  an 
insurer,  and  that  the  law  with  reference  to 
sureties  is  strictissimi  juris,  and  that  it  has 
been  relieved  by  the  action  of  the  owner  and 
contractor  in  disregarding  that  provision  of 
the  contract  between  them,  saying:  That  all 
alterations  and  changes  should  be  upon  writ- 
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ten  ord^  of  the  architect,  with  the  amount 
stated  at  the  time. 

The  real  question  to  be  considered,  there- 
fore, is  whether  the  act  of  the  Legislature, 
No.  180  of  1894,  p.  223,  as  amended  by  Act 
No.  123  of  1896,  p.  179,  under  which  the  bond 
in  suit  was  taken,  constituted  the  owner  of 
the  building  the  agent  or  representative  of 
the  persons  who  supplied  labor  and  material 
after  the  contract  and  bond  were  executed, 
in  such  a  sense  that  the  owner's  action  in 
consenting  to  changes  in  the  contract  with 
the  contractor  must  be  imputed  to  the  labor- 
ers and  materialmen,  and  held  to  deprive 
them  of  all  recourse  against  the  surety. 

In  disposing  of  a  similar  point  under  an 
act  of  the  Congress  of  the  United  States,  the 
Supreme  Court  say: 

"The  bond  which  is  provided  for  by  the  act 
was  intended  to  perform  a  double  function. 
In  the  first  place,  to  secure  to  the  govern- 
ment, as  before,  the  faithful  performance  of 
all  obligations  which  the  contractor  might 
assume  towards  it;  and,  in  the  second  place, 
to  protect  third  persons  from  whom  the  con- 
tractor obtained  material  or  labor.  Viewed 
in  its  latter  aspect,  the  bond,  by  [504]  virtue 
of  the  operation  of  the  statute,  contains  an 
agreement  between  the  obligors  therein  and 
such  third  parties  that  they  shall  be  paid  for 
whatever  labor  or  materials  they  may  supply 
to  enable  the  principal  in  the  bond  to  execute 
his  contract  with  the  United  States. 

"The  two  agreements  which  the  bond  con- 
tains, the  one  for  the  benefit  of  the  govern- 
ment, and  the  one  for  the  benefit  of  third 
persons,  are  as  distinct  as  if  they  were  con- 
tained in  separate  instruments,  and  the  gov- 
ernment's name  being  used  as  obligee  in  the 
latter  agreement  merely  as  a  matter  of  con- 
venience." 

The  bond  sued  upon  was  an  agreement  be- 
tween the  obligor  therein  and  materialmen 
and  laborers  that  the  latter  should  be  paid 
for  whatever  materials  or  labor  they  might 
supply  in  the  execution  of  the  building  con- 
tract. It  contained  an  agreement  between 
the  owner  of  the  building  and  the  contractor, 
as  mere  nominal  parties,  and  for  convenience 
only,  and  the  security  company,  the  sole 
obligor,  that  the  referred  to  materialmen  and 
laborers  would  be  secured  for  all  amounts 
due  them  on  the  building  referred  to  in  the 
bond. 

The  act  of  the  Legislature,  No.  180,  1894, 
p.  223,  as  amended  by  Act  No.  123,  1896, 
page  179,  has  for  its  object  the  security  of 
materialmen  and  laborers. 

The  title  of  the  act  is  as  follows : 

"An  act  relative  to  contracts  for  buildings 
and  the  security  of  workmen  and  furnishers 
of  material.** 

And  in  section  1  of  the  act  it  is  clearly 
stated  that  the  bond  is  to  be  taken  by  the 


owner  for  the  security  of  materialmen  and 
laborers,  viz.: 

"That  any  person  who  makes  a  contract  for 
one  thousand  dollars  and  over,  with  a  builder 
or  contractor  or  undertaker,  to  repair,  recon- 
struct, build  or  construct  a  building,  shall 
require  of  the  builder,  contractor  or  under- 
taker good  and  solvent  security  to  the  full 
amount  of  the  contract  for  the  payment  of  all 
the  workmen,  mechanics  and  laborers  and  all 
those  who  furnish  materials  and  supplies  ac- 
tually used  in  the  building,  and  each  work- 
man, laborer,  mechanic  and  furnisher  of  ma- 
terials, shall  have  his  individual  right  of  ac- 
tion against  the  said  security.    .     .    ." 

The  contract,  or  bond,  under  the  statute, 
is  not  the  accessory  promise  by  which  a  per- 
son binds  himself  for  another  already  bound, 
[505]  as  is  provided  for  in  article  3035  of  the 
Civil  Code.  Here  Mrs.  Wells,  the  owner,  was 
bound  only  in  the  event  that  she  failed  to 
require  the  bond  mentioned  in  the  act. 

And  the  rules  of  law  with  reference  to  the 
ordinary  contract  of  suretyship  cannot  be  ap- 
plied indiscriminately  to  such  case.  If  this 
were  a  suit  by  the  owner  of  the  building 
against  the  surety  of  the  contractor,  a  differ- 
ent question  would  be  submitted  for  solution. 

But,  it  being  a  suit  by  a  real  party  in  in- 
terest, who  was  represented  in  the  making  of 
the  bond  by  the  owner  of  the  building,  in  a 
purely  representative  capacity,  the  contract 
must  be  considered  without  reference  to  the 
owner  of  the  building. 

The  bond  states  that  it  is  "to  insure  pay- 
ment of  wages  of  laborers,  workmen,  and 
mechanics,  and  claims  of  furnishers  of  mate- 
rials and  supplies;"  and  in  the  body  of  the 
bond,  such  provision  is  made  in  the  words: 

"It  is  expressly  understood  and  stipulated, 
by  and  between  the  parties  to  this  bond,  that 
same  is  given  in  accordance  to  Act  No.  180 
of  the  Acts  of  the  General  Assembly  of 
Louisiana  of  1894,  and  every  workman,  me- 
chanic, and  laborer,  and  all  furnishers  of 
material  engaged  in  the  erection  of  said  build- 
ing, shall  have  his  individual  right  of  action 
on  this  bond  to  insure  the  collection  of  his 
claim  on  same." 

It  is  stated  in  the  bond  that  the  building 
contract  is  annexed  thereto  and  made  a  part 
thereof;  and  it  is  argued  by  defendant  that 
all  the  provisions  of  the  building  contract 
are  written  into  the  bond,  and  are  binding 
upon  plaintiflF.  The  act  of  the  Legislature, 
in  giving  to  materialmen  and  laborers  a  bond 
in  connection  with  building  contracts,  and  in 
giving  to  them  personal  and  individual  rights 
of  action  on  such  bonds,  gave  to  such  ma- 
terialmen and  laborers  real  rights  of  which 
they  cannot  be  deprived  by  any  unauthorized 
acts  of  the  owner  or  the  contractor,  or  by 
any  one  other  than  themselves.  Indeed,  the 
building    contract    provides    for    alterations, 
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and  for  an  extension  of  the  time  in  wliich 
the  work  was  to  have  been  completed. 

[506]  Materialmen  and  laborers,  therefore, 
are  not  concerned  as  to  alterations  made  in 
the  work,  or  whether  these  alterations  were 
agreed  to  in  writing  between  the  owner  and 
the  contractor  or  not.  That  such  agreements 
should  be  in  writing,  and  the  amounts  fixed, 
were  stipulations  in  favor  of  the  owner,  in 
which  materialmen  and  laborers  could  have 
no  interest.  And  because  these  third  parties, 
the  owner  and  contractor,  without  consulting 
plaintiff,  agreed  to  set  aside  this  provision  of 
the  contract,  as  they  undoubtedly  had  the 
right  to  do,  the  spirit  and  the  letter  of  the 
law  would  be  clearly  violated  if,  because  of 
such  action,  materialmen,  mechanics,  and  la- 
borers were  deprived  of  the  security  which 
the  law  gives  specially  to  them. 

Under  the  law  and  present  conditions, 
which  give  to  materialmen,  mechanics,  and 
laborers  on  buildings  security  for  their  goods 
and  wages,  with  bonds  by  compensated  sure- 
ties, or  insurers,  to  protect  them,  it  is  ob- 
viously unjust  and  unlawful  to  apply  the 
rules  of  law  concerning  voluntary  surety- 
ships. 

A  similar  rule  of  construction  appears  to 
have  been  adopted  in  the  case  of  Cowles  v. 
U.  S.  Fidelity,  etc.  Co.  32  Wash.  120,  72  Pac. 
1032,  98  Am*  St.  Rep.  838: 

**Where  a  building  contract  provided  that 
no  alterations  should  be  made  except  on  a 
written  order  of  the  architects,  and  that, 
when  so  made,  the  value  of  the  work  added 
or  omitted  should  be  computed  by  the  archi- 
tects and  the  amount  added  to  or  deducted 
from  the  price,  a  waiver  of  the  requirements 
of  a  written  order  by  the  contractor  did  not 
relieve  a  compensated  surety  from  liability." 

The  waiver  of  this  provision  in  the  con- 
tract and  bond  did  not  in  any  way  affect  the 
person  who  furnished  the  material. 

In  the  case  of  Conn  v.  State,  126  Ind.  514, 
25  N.  E.  443,  it  appears  to  have  been  held, 
under  a  statutory  bond,  with  security  for  the 
faithful  performance  of  the  work  and  the 
prompt  payment  of  material  and  labor  debts 
incurred  in  the  prosecution,  [507]  and  giv- 
ing laborers  and  materialmen  a  right  of  ac- 
tion on  the  bond,  the  sureties  were  not  re- 
leased from  liability  to  unpaid  laborers  and 
materialmen  because  of  alterations  made  in 
the  contract. 

In  the  case  of  Steffes  v.  Lemke,  40  Minn. 
27,  41  N.  W.  302,  which  involved  an  action 
on  a  contractor's  bond,  it  was  held: 

"Such  a  bond  being  executed  and  filed,  the 
principal  obligor  and  the  nominal  obligee 
cannot,  either  by  agreement  or  act,  affect  the 
right  or  interest  of  the  parties  really  inter- 
ested in  and  secured  by  it,  to  wit,  those 
doing  work  on,  or  furniphing  material  for, 
the  building.     Without  the  consent  of  those 


parties,  they  cannot  discharge  it,  nor  impair 
its  obligation.  It  is  true  such  work  must  be 
done  and  material  furnished  pursuant  to — 
that  is,  in  fulfillment  of — the  contract  be- 
tween the  owner  and  contractor.  Whether, 
and  how  far,  the  terms  of  the  original  con- 
tract existing  when  the  bond  was  executed 
may  be  changed  by  them,  the  building  to  be 
constructed  continuing  substantially  the  one 
originally  contracted  for,  without  affecting 
the  claims  of  those  doing  work,  and  furnish- 
ing material,  it  is  unnecessary  to  decide. 
Certainly  a  mere  extension  of  the  time  to 
complete  the  contract  would  have  no  such 
effect.  Tlie  work  and  material  would  still 
be  done  and  furnished  in  fulfillment  of  the 
original  contract.  If  the  bond  were  for  the 
performance  of  that  contract,  an  agreement 
between  the  principals,  without  the  consent 
of  the  sureties,  extending  the  time  for  its 
performance,  or  changing  any  of  its  material 
terms,  might  have  the  effect  to  discharge  the 
sureties.  But  this  is  no  such  bond.  It  is  not 
conditioned  that  the  contractor  will  perform 
his  contract  to  construct  the  buildings,  but 
that  he  will  pay  for  all  labor  and  material 
which,  to  fulfill  that  contract,  he  employs  or 
procures." 

"The  rights  of  the  real  obligees  in.  such 
bond,  to  wit,  those  furnishing  material  or 
labor,  .  .  .  cannot  be  affected  by  any 
agreement  or  act  of  the  principal  obligor  and 
the  nominal  obligee." 

Similar  rulings  may  be  found  in  Hohn  v. 
Shideler,  164  Ind.  242,  72  N.  E.  575,  and  De 
Mattos  v.  Jordan,  15  Wash.  378,  46  Pac.  403. 

In  the  case  of  Dorsey  v.  McGee,  30  Neb. 
657,  46  N.  W.  1018,  the  court  held,  with 
reference  to  a  provision  in  the  contract  as 
to  alterations  and  changes: 

"Doubtless  this  clause  of  the  specifications 
was  designed  to  meet  and  obviate  the  hard- 
ship of  the  decisions  releasing  sureties  on 
account  of  small  changes  and  alterations  in 
the  plans  and  specifications  of  buildings  and 
other  works.  To  give  the  language  of  the 
provision  that  effect  when  used  in  instru- 
ments such  as  that  we  are. now  [508]  con- 
sidering will  work  no  injustice,  but,  on  the 
contrary,  conduce  to  a  fair  and  equitable 
administration  of  justice." 

In  Dewey  v.  State,  91  Ind.  173,  it  was 
held: 

"The  statute  required  the  bond  to  be  ex- 
ecuted, and  it  was  executed,  to  secure  the 
accomplishment  of  two  purposes,  namely: 
First,  the  faithful  performance  and  execution 
of  the  work  by  the  contractors;  and,  second, 
the  prompt  payment  by  the  contractors  of  all 
debts  incurred  by  them  in  the  prosecution 
of  the  work,  'including  labor,  materip.ls  fur- 
nished, and  for  boarding  the  laborers  thereon.* 
.  .  .  With  the  accomplishment  of  the  sec- 
ond of  the  purposes,  q,fter  the  taking  of  such 
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bond,  th«!  board  of  commissioners  had  nothing 
whatever  to  do. 

"If  the  contractors  failed  to  promptly  pay- 
such  debts,  incurred  by  them  in  the  prosecu- 
tion of  the  work,  the  right  of  action  therefor 
agfainst  them  and  their  bondsmen,  under  the 
statute,  was  in  the  laborer,  materialman,  or 
the  person  furnishing  board  to  such  contrac- 
tors. .  .  .  This  right  of  action  cannot  be 
defeated,  ...  by  any  act  done,  or  omitted 
to  be  done,  by  the  board  of  commissioners  of 
the  county." 

And  again  in  Hormel  v.  American  Bonding 
Co.  112  Minn.  288,  128  N.  W.  12,  33  L.R.A, 
(N.8.)  513,  the  court  say: 

"The  only  basis  for  this  claim  found  in  the 
record  is  that  changes  wero  made  in  the  work 
and  extras  ordered  amounting  in  value  to 
$1,804.39.  Tliose  orders  in  writing  amounted 
to  only  $442.80;  but  there  was  evidence  tend- 
ing to  ehow  that  the  whole  thereof  was  au- 
dited and  allowed  by  the  architect  before 
payment.  The  contract  expressly  reserved 
the  right  of  the  owner  to  make  such  changes 
and  order  extras  without  limit." 

The  court  concluded: 

"If  a  building  contract,  the  performance  of 
which  by  the  contractor  is  secured  by  a  bond 
of  guaranty  insurance,  reserved  the  right  of 
the  owner  to  make  changes  in  the  work  and 
order  extras  in  writing  without  limitation, 
the  mere  fact  that  such  changes  are  made 
and  extras  ordered  verbally,  but  the  architect 
audits  and  allows  the  amount  thereof  before 
payment,  does  not  release  the  insurer.  Brand- 
rup  V.  Empire  State  Surety  Co.  Ill  Minn. 
376,  127  N.  W.  424;  Smith' v.  Molleson,  148 
N.  Y.  241,  42  N.  E.  609;  Cowles  v.  U.  S. 
Fidelity,  etc.  Co.  32  Wash.  120,  72  Pac.  1032, 
98  Am!  St.  Rep.  838.    .    .     . 

"The  overwhelming  weight  of  authority 
supports  the  proposition  that  the  rule  of 
fitrictissimi  juris,  by  which  the  rights  of  un- 
compensated sureties  are  determined,  is  not 
applicable  to  the  contracts  of  surety  compa- 
nies, which  make  the  matter  of  suretyship  a 
business  for  profit,  that  their  business  is 
essentially  that  of  insurance,  and  that  there- 
fore their  rights  and  liabilities  under  their 
contracts  will  be  governed  by  the  [509]  laws 
of  insurance.  Hence,  as  declared  in  the 
above  decision,  if  the  contract  of  suretyship 
is  ambiguous,  or  fairly  open  to  two  construc- 
tions, it  will  be  construed  in  favor  of  the 
assured." 

In  the  case  of  U.  S.  Fidelity,  etc.  Co.  v. 
Golden  Pressed,  etc.  Brick  Co.  191  U.  S.  416. 
24  S.  Ct.  142,  48  U.  S.  (L.  ed.)  242,  it  is 
stated  in  the  body  of  the  opinion : 

"The  rule  of  strictissimi  juris  is  a  strin- 
gent one,  and  is  liable  at  times  to  work  a 
practical  injustice.  It  is  one  which  ought 
not  to  be  extended  to  contracts  not  within 
the  reason  of  the  rule,  particularly  when  the 
bond  is  underwritten  by  a  corporation,  which 


has  undertaken  for  a  profit  to  insure  the 
obligee  against  a  failure  of  performance  on 
the  part  of  the  principal  obligor.  Such  a 
contract  should  be  interpreted  liberally  in 
favor  of  the  subcontractor,  with  a  view  of 
furthering  the  beneficent  object  of  the  stat- 
ute." 

In  the  case  of  Atlantic  Trust,  etc.  Co.  v. 
Laurinburg,  90  C.  C.  A.  274,  279,  163  Fed. 
690,  the  court  say: 

"Fully  recognizing  the  rule  of  strictissimi 
juris  as  applying  to  contracts  growing  out 
of  the  ordinary  relation  of  creditors  and  sim- 
ple surety,  we  cannot  and  do  not  recognize 
this  rule  as  applying  to  contracts  underwrit- 
ten by  these  bonding  corporations,  whose 
business  it  is  (and  a  profitable  one,  too,  it 
would  seem,  from  the  number  organized  and 
existing)  to  insure,  for  a  monetary  consid- 
eration, the  obligee  against  a  failure  of  per- 
formance on  the  part  of  the  principal  obligor. 
In  such  cases,  before  such  boading  company 
can  be  released,  it  must  show  that  the 
changes  made  in  a  contract  like  this,  guar- 
anteed by  it,  operated  injuriously  to  affect  its 
rights  and  liabilities." 

The  court  then  quotes  what  is  above  quoted 
from  U.  S.  Fidelity,  etc.  Co.  v.  Golden  Pressed, 
etc.  Brick  Co.  191  U.  S.  416,  24  S.  Ct.  142, 
48  U.  S.  (L.  ed.)  242,  and  continues: 

"The  very  reason  for  the  existence  of  this 
kind  of  corporations,  and  the  strongest  argu- 
ment put  forward  by  them  for  patronage,  is 
that  the  embarrassment  and  hardship  grow- 
ing out  of  individual  suretyship  that  give 
application  for  this  rule  is  by  them  taken 
away;  that  it  is  their  business  to  take  risks 
and  expect  losses.  If,  with  their  superior 
means  and  facilities,  they  are  to  be  permitted 
to  take  the  risks,  but  avoid  the  losses,  by  the 
rule  of  strictissimi  juris,  we  may  expect  the 
courts  to  be  constantly  engaged  in  hearing 
their  technical  objections  to  contracts  pre- 
pared by  themselves.  It  is  right,  therefore, 
to  say  to  them  that  they  must  show  injury 
done  to  them  before  ther  can  ask  to  be  re- 
lieved  from  contracts  which  they  clamor  to 
execute." 

Plaintiff  is  entitled  to  recover  from  the 
defendant  surety  company  the  value  of  the 
materials  [510]  furnished  by  it  for  the  con- 
struction of  the  building  for  which  the  de- 
fendant became  surety  in  favor  of  plaintiff 
and  other  materialmen,  mechanics,  and  la- 
borers. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  in  favor  of  Mrs. 
Kate  Wells  be  affirmed,  and  that  the  judg- 
ment in  favor  of  plaintiff  and  against  the 
Fidelity  &  Deposit  Company  of  Maryland  be 
amended,  by  increasing  it  to  $2,265.87,  and, 
as  thus  amended,  it  is  affirmed,  at  the  cost 
of  the  surety  company. 

Rehearing  denied  Mav  22,  1916. 
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KOTE. 

The  reported  case,  reiterating  the  doctrine 
that  the  rule  of  strictissimi  juris  does  not 
apply  to  a  compensated  surety,  holds  that 
a  surety  company  is  not  discharged  from  lia- 
hility  on  the  bond  of  a  building  contractor 
by  the  fact  that  an  alteration  in  the  building 
contract  is  made  by  the  contractor  and  the 
owner  verbally  instead  of  in  writing  as  the 
contract  requires.  The  cases  discussing  the 
distinction  between  the  liability  of  a  surety 
company  and  that  of  an  individual  surety 
are  reviewed  in  the  note  to  Philadelphia  v. 
Fidelity,  etc.  Co.  Ann.  Cas.  1912B  1085,  The 
existence  of  such  a  distinction  is  also  main- 
tained in  the  following  more  recent  casea 
published  in  this  series:  Empire  State  Sure- 
ty Co.  V.  Lindemeier,  Ann.  Gas.  1914C  1189; 
State  V.  Blanch ard  Constr.  Co.  Ann.  Cas. 
1915C  192;  Clark  County  School  Dist.  No.  1 
V.  McCurley,  Ann.  Cas.  1916B  238 ;  and  Amer- 
ican Surety  Co.  t.  Pangburn,  Ann.  Cas.  1916E 
1126. 


TRAVELERS  PROTECTIVE  ASSO- 
CIATION OF  AMERICA 

V. 

SMITH. 

Indiana  Supreme  Court — December  9,  1914. 
ISa  Ind.  59;  107  N.  E.  SSS. 


Beneficial  Associations  —  Iiaw  Govevii* 
ing  Insurance   Contract. 

Where  the  constitution  of  a  fraternal  bene- 
ficiary association  provides  that  each  appli- 
cation for  membership  must  be  forwarded  to 
the  national  secretary  at  the  home  office  in 
Missouri,  who  shall  refer  it  to  the  national 
directors,  and  that,  if  approved,  a  certificate 
shall  be  issued  by  the  national  secretary  upon 
which  all  benefits  were  payable  there,  the 
policy  is  a  Missouri  contract. 

[See  1'9  Ann.  Cas.  SO;  Ann.  Cas.  1913B 
926;   104  Am.  St.  Rep.  474.] 

Conflict    of    Iiaws    —    Constmction    of 
Foreiirn  Contract. 

In  enforcing  a  Missouri  contract,  the  courts 
of  Indiana  are  required  to  give  full  faith  and 
credit  to  the  statutes  of  Missouri,  as  con- 
strued by  its  courts. 

Fraud  —  Wltat  Constitutes  —  Misrepre« 
sentation  as  to  Forei^m  "Law, 

A  complaint,  alleging  that  defendant  was  a 
mutual  assessment  accident  association,  or- 
ganized under  the  laws  of  Missouri,  issued 
its  membership  certificate  to  plaintiff's  hus- 
band, naming  plaintilT  as  the  oeneficiary  en- 


titled to  $5,000  in  case  of  death  by  accident, 
the  constitution  of  which  association  provided 
that  $100  should  be  paid  the  beneficiary 
where  death  resulted  from  suicide,  and  a  rule 
of  which  provided  that  the  association  should 
not  be  liauble  if  insured  inflicted  fatal  injury 
upon  himself  while  sane  or  insane;  that  in- 
sured while  of  unsound  mind  infiicted  a  fatal 
revolver  shot;  that  due  notice  and  proof  of 
death  was  given  and  demand  made  for  the 
amount  of  the  certificate,  but  that  defendant, 
though  knowing  that  under  the  laws  of  Mis- 
souri suicide  was  not  a  defense,  fraudulently 
represented  that  it  was;  that  plaintiff,  lo 
Ignorance  thereof  and  in  reliance  thereon, 
accepted  the  sum  of  $100  and  executed  a 
release  of  claim — sufficiently  pieaos  iraud* 
[See  note  at  end  of  this  case.] 

Saaae. 

There  is  no  fraud  in  a  representation  as 
to  the  law  of  the  state  of  the  domicil  of  the 
party  to  whom  the  representation  is  made, 
but  the  misrepresentation  of  the  law  of  a 
foreign  state  is  a  misrepresentation  of  fact. 

[See  note  at  end  of  this  case.] 

Beneficial     Associations     •—     Svidenee 
Showing  Nature   of  Association. 

In  an  action  to  recover  for  fraud  in  the 
settlement  of  a  certificate  issued  by  defendant 
to  plaintifTs  husband  on  the  ground  that 
plaintiff,  the  beneficiary,  had  been  induced  to 
accept  a  smaller  sum  by  reason  of  defendant's 
fraudulent  representations  that  that  was  all 
that  was  due  or  recoverable  under  the  policy, 
which  was  a  Missouri  contract,  the  evidence 
is  held  to  show  that  the  defendant  was  not 
an  accident  insurance  company  or  an  assess- 
ment insurance  company,  but  was  a  fraternal 
beneficial  association  under  the  laws  of  the 
state  of  Missouri. 

Insnrance   Contracts  —  Effect  of   Sui- 
cide —  Application  of  Statute. 

Under  Rev.  St.  Mo.  1909,  §  7109  et  seq. 
providing  for  the  organization  of  fraternal 
beneficiary  associations,  and  Rev.  St.  1899, 
§  1408,  declaring  such  associations  exempt 
from  the  provision  of  the  general  insurance 
laws  of  the  state,  and  that  no  law  thereafter 
passed  should  apply  to  them  unless  expressly 
designated  therein,  Rev.  St.  1909,  §  6045,  pro- 
viding that  in  suits  on  policies  of  insurance 
on  life  issued  in  that  state  to  a  citizen  of 
that  state  it  shall  be  no  defense  that  the  in- 
sured committed  suicide,  unless  he  contem- 
plated such  act  when  he  applied  for  the  pol- 
icy, and  that  any  stipulation  in  the  policy 
to  the  contrary  shall  be  void,  as  construed 
by  the  Missouri  courts,  does  not  apply  to 
fraternal  beneficiary  associations. 

Nature  of  Association  —  Fraternal  or 
Assessment  Assoolafion. 

The  act  of  a  Missouri  beneficiary  associa- 
tion in  coming  into  this  state  and  complying 
with  its  assessment  laws  is  not  a  declaration 
that  it  is  an  assessment  association,  since  its 
real  character  was  determined  by  its  articles 
of  association,  policies,  or  certificates,  or  by 
the  mutual  character  of  the  business  it  trans- 
acted, or  attempted  to  transact;  especially 
In  view  of  the  fact  that  Burns'  Ann.  St.  1914, 
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9  4704,  axreepts  iralernal  aaa^ciatiaiui  from 
the  (qMTfttioii  d  the  eseefltmeBt  lawe. 


A  Missouri  aaiociatioii,  which  by  ita  dec- 
laratioD,  ptirpoa^Sj  and  plans  ^as  under  the 
holding  of  the  courts  of  Missouri  a  fraternal 
association,  does  not,  under  the  decisions  of 
such  courts,  become  an  assessment  company 
from  the  fact  that  it  was  authorized  to  make 
assessmente. 

Effect  of  Suicide  oa  I<iabiUty  of  Aeeo- 
eiatlom  —  Meaning  of  ^'Buieide.** 

Under  the  laws  of  Missouri  (Kev.  8t.  1900» 
9  6945)  providing  that,  in  all  suita  upon  poli- 
cies of  life  insurance  issued  by  any  company 
doing  business  in  that  state  to  citizens  of  that 
state,  it  shall  be  no  defense  that  insured  com- 
mitted suicide,  unless  it  is  shown  that  he 
contemplated  suicide  when  applying  for  the 
policy,  **suicide"  is  not  used  in  its  technical 
sense,  but  in  its  popular  meaning  of  death 
by  one's  own  hand,  irrespective  of  mental  con* 
ditlon,  and  inckidea  all  eaees  of  eelf^destrue* 
tion. 

Fraud   <^   BepveseMtattema   aa   ta  Fov» 

In  an  action  for  damages  for  fraud  in  the 
settlement  of  a  fraternal  beneficiary  certifi- 
cate, a  Missouri  contract,  by  f ^lae  representa- 
tions as  to  the  insurer's  liability  thereunder 
on  suicide  of  the  insured,  the  evidence  is  held 
to  show  that  tiie  representations  of  the  law 
were  correet,  and  hence  that  there  was  no 
fraud. 

[See  note  at  end  of  thia  case.] 

Appeal  from  Circuit  Court,r  Johnson  coun- 
ty x     Dbufbeiv  Judge. 

Action  by  2da  M.  Smith,,  plaintiff^  against 
Travelers  Protective  Association  of  America, 
defendint.  Judgment  for  plaintiff..  Defend- 
ant appeals.  Transferred  from  Appellate 
Oourt  under  provisions  of  statute.  The  facts 
are  stated  in  the  opinion.    Bsvbbsbs. 

Blam  and  S,  A.  UcAlpift  for  appellant. 

J.  F,  Cowem,  a,  A.  IMtch,  ChmrleM  A. 
Weathers  and  L.  Eri  Siaok  for  appellee. 

[61]  Mtkbs,  J.^This  is  an  action  for  al- 
leged frand  in  a  settlement  on  a 'certificate 
M  membH*ship  in  appellant  s  company  held 
by  appellee,  by  a  conrplaint  originally  in  thret: 
paragraphs.  There  was  a  special  finding  of 
facts,  wHh  conclusions  of  law  stated.  There 
were  escceptions  to  the  conclusions  of  law 
and  over  motion  for  a  new  trial,  judgment 
was  yendersd  for  appellee.  The  errors  as- 
signed and  not  waived  present  the  questions 
of  the  sniBciency  of  each  paragraph  of  com* 
plaint^  error  in  the  oonelusions  of  law,  and 
in  overruling  the  motion  for  a  new  trial. 

The  material  allegations  of  the  second  para- 
gtaph,  tiie  first  paragraph  having  been  dis- 
missed, are  that  the  appellant  is  a  nuitual 
Ann.  Cas.  1917E. — 69. 


Assesament  aeeident  associatioil*  orgaaisssd 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri,  and  by  reaaon  of  full 
compliance  with  the  lairs  of  the  State  of 
Indiana  relating  to  asaossmeat  life  and.  aoci- 
dent  associations)  has  been  licensed  to  do 
business  in  the  State  of  Xndisna  ss  an  assess- 
meat  life  association }  that  appellant,  on  April 
^1,  1901,  issued  its.  osrtifioate  ;No»  62,316  to 
Charles  W«  Snith,  of  Dil^boro,  Indiana, 
wherein  it  is  certified,  that  Smith  was  a  mem- 
ber of  the  appellant  association,  and  entitled 
to  all  the  benefits  accruing  from  suoh  member- 
ship  under  the  provisions  of  the  constitution 
and  by-lavs  of  the  association,  and  promised 
to  pay  such  benefits  to  the  sf^pellee,  wife  of 
said  Smith,  in  ease,  of  death*  A  copy  of  the 
certificate  of  membership  is  filed  with  the 
fioifkplaint  a«  %  part  thereof,  and  marked  ex- 
hibit A,  That  the  application. for  membership 
was  sent  to  the  .i^polJant,  and  [62]  af  cepted 
by  it  at  its  hone  office  la  the  city  of  St.  Louis» 
state  of  Missouri;,  tiiat  the  certificate  of 
memhership  .herein  mentioned  was  issued  by 
the  appellMit  at  its  home  ofljoe  in  that  sti^te, 
and  that  all  benefits  payable  under  said 
certificate  were  and  are  peiyable  from  the 
home  ofiaee  of  the  appeUant  in  the  city  of  St. 
liiMus,  as  is  piDQvided  in  and  b|y  the  contract 
between  .the  appellant  and  its  members;  that 
it  ia  provided  in  §  9,  Art.  .9  ^  appellant's. con- 
stitution as  follows: 

"Five  thausand  dollars  shall  be  paid  to  the 
heneficiary  named  is  the  oerti^bcate  of  any  de- 
eeassd  member  in  case  of  .death  by  apcident. 
In  ease  of  aoeident  to  a  member,  as  provided 
in  f  3,  Art.  9,  he  shall  be  -entitled  to  in- 
demnity as  follows;  $O|000  in  casfB  of  loss  of 
both  legs  or  both  arms;  $^,000  in  case  of  loss 
j)f  ove*  arm  and  <ma  l^i  ^2,500  in  case  of 
loss  of  one  hand  or  one. foot;  $5,000  in  esse 
of  loss  of  both,  eyes;  $1,250  in  case  of  loss  of 
xme  eye;  provided  such  death  ox  loss  shall 
•eeur  within  three  calendar  months  after  the 
accident  which  caused  it,  and  such  accident 
being  within  the  limits4:ioiis  and  conditions 
of  the  benefit  certificate.  Provided  further, 
that  $100  shall  be  psad  the  beneficiary  where 
the  death  is  the. result  of  suicide.'* 

A  o«|ity  of  the  constitution  and  by-laws  is 
filed  with  the  complaint^  as  a  part  thereof, 
marked  exhibit  B.  That  Smith  came  to  Iiis 
death  on  September  28,  ,1^05,  by  accidental 
means,  to  wit,,  that  for  some  time  prior  to 
September  99,  1905,  Smith  had  been  in  fi^ii- 
ing  health  and  that  by  reason  thereof  became 
.diseSsed  and  afflicted  in  mind;  that  the  dis- 
ease and  affliction  of  the  mind  continued  to 
grow  worse  until  September  28,  1905,  when 
the  disease  and  affliction  of  mind  had  so  far 
progressed  that  he  was  unable  to  comprehend 
•the  consequences  of  his  actions  and  tlie  moral 
character  of  his  deeds;  that  on  September  28, 
1905,    while   in   such   diseased   condition   of 
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mind,  and  unable  hy  reason  of  the  diseased 
condition  of  mind  to  comprehend  the  effects 
of  his  action  and  the  moral  character  of  hifl 
deeds,  while  handling  a  revolver  which  was 
loaded  with  powder  and  bullet,  he  discharged 
the  revolver  thereby  inflicting  a  wound  in  his 
body  from  which  [63]  wound  he  died  on  said 
date;  that  notice  of  his  death  was  given  to 
the  appellant,  and,  that  on  October  14,  1905, 
formal  proofs  of  his  death  were  given  appel- 
lant upon  blanks  furnished  by  it;  that  the  ap- 
pellant claimed  that  th«  death  of  Smith  waa 
due  to  suicide,  and  paid  to  the  appellee  the 
sum  of  $100,  claiming  that  this  sum  was  all 
that  the  appellee  was  entitled  to  under  and  by 
virtue  of  tiie  certificate  of  membership,  consti- 
tution and  by-laws  of  the  appellant  associa- 
tion; that  being  at  the  time  confined  to  her 
bed  by  reason  of  sickness,  and  relying  upon 
the  statements  made  by  the  appellant  that  th« 
sum  of  $100  was  all  that  was  due  her  under 
the  terms  and  conditions  of  tho  certificate  of 
nlembership,  the  constitution  and  by-laws  of 
the  appellant,  she  accepted  tho  $100  and  exe^ 
cuted  to  the  appellant  a  release  of  all  other 
claims;  that  the  statements  made  by  appel- 
lant to  her  to  induce  her  to  execute  the  re* 
lease  and  td  accept  the  $100  in  full  settlement 
of  her  claims  against  the  appellant,  were 
made  with  the  falsfr  and  fraudulent  intent  of 
defrauding  the  appellee  out  of  the  sum  of 
$5,000  to  which  she  was  entitled  under  the 
terms  and  conditions  of  the  by-laws  of  the 
appellant,  in  this  to  wit,  that  the  appellant  ia 
an  assessment  life  and  acddent  association 
under  the  laws  of  the  state  of  Missouri  as 
aforesaid;  that  it  has  membership  in  many 
statM  of  the  United  States,  including  the 
states  of  Indiana,  Illinois  and  Missouri;  that 
out  of  a  total  membership  of  35,000  about 
6,000  members  reside  in  the  state  of  MiSMuri^ 
that  it  is  provided  by  §  7896  Rev.  Stat.  (Ma) 
1899,  as  follows:  "In  all  suits  upon  polioies 
of  insurance  on  life  hereafter  issued  by  any 
company  doing  business  in  this  state,  to  a 
citizen  of  this  state,  it  shall  be  no  defense  that 
the  insured  committed  suicide,  unless  it  shall 
be  shown  to  the  satisfaction  of  the  court  or 
jury  trying  the  cause,  that  the  insured  con- 
templated suicide  at  the  time  he  made  his 
application  for  the  policy,  and  any  stipulation 
in  the  policy  to  the  contrary  shall  be  void." 
That  the  Supreme  Court  of  the  state  of  Mis- 
Rour!,  in  the  case  of  Logan  v.  Fidelity,  etc. 
[64]  Co.  (1898)  146  Mo.  114,  47  S.  W.  948, 
decided  November  15,  1898,  construed  the  sec- 
tion, and  held  that  its  provisions  apply  to 
policies  issued  by  accident  insurance  com- 
panies; that  the  section  of  the  revised  stat- 
utes is  still  in  force  and  elfect  in  the  state  of 
Missouri,  and  was  in  full  force  and  effect  at 
the  time  the  certificate  of  membership^  herein 
mentioned  was  issued,  and  at  the  time  of  the 
death  of  Smith;  that  the  provisions  of  the 


section  and  the  decision  above  quoted  con- 
struing the  same  were  fraudulently  concealed 
from  her  by  the  appellant,  and  that  she  had 
no  knowledge  of  such  provision  and  construc- 
tion, at  the  time  she  executed  the  release; 
that  the  St.  Louis  Court  of  Appeals,  an  ap- 
pellate court  of  the  state  of  l^fissouri,  decided 
in  the  case  of  Keller  v.  Travelers*  Ins.  Co. 
(1894)  58  Mo.  App.  557,  that  any  provision 
in  an  accident  insurance  policy  reducing  the 
death  benefit  on  account  of  suicide,  is  void; 
and  that  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Whitfield  v. 
Aetna  L.  Ins.  Co.  ( 1907 )  206  U.  S.  489,  27  S. 
Ct.  678,  51  U.  S.  ( L.  ed. )  895,  construing  said 
section  of  the  statutes  of  Missouri,  it  is  also 
held  that  any  provision  in  an  accident  policy, 
reducing  benefits  in  case  of  suicide,  not  con- 
templated at  the  time  of  taking  out  the 
policy,  is  void;  that  the  appellant  falsely,  and 
fraudulently  concealed  from  the  appellee  the 
fact  of  such  decisions,  although  the  appellant 
well  knew  the  .oonstruction  the  .  courts  of 
Missouri  had  placed  on  the  section,  and  the 
appellee  being  ignorant  in  matters  of  law,  and 
not  versed  in  the  decisions  of  the  conrte,  had 
no  knowledge  of  the  facts  and  holding  by  the 
Missouri  courts  and  the  Supreme  Court  of  the 
United  States,  but  that  believing  the  as- 
sertions and  statements  of  the  appellant  that 
the  provision  of  its  by-laws  was  valid,  and 
that  she  was  entitled  only  to  the  sum  of  $100 
she  executed  the  release  as  aforesaid;  that  the 
appellant  is,  and  ought  to  be  estopfied  to 
claim  that  the  statute  of  Missouri  is  not 
applicable  to  the  certificate  of  membership 
issued  to  Smith  for  the  reaflOl^  to  wit,  ^at 
the  appellant  is  a  mutual  assessment  life 
[66]  and  aeeidevt .  insuranoe  company,  and 
that  being  euofa,  ail  its  members  are  entitled 
to  like  privilegea  and  benefits  wJ^ere  they  hold 
like  certificates;  that  appelllmt  had  ijaued 
but  one  form  of  certificate,  to  wit,  the  form 
ef  oertificate  herein  nentioMd;  thAt  such 
form  of  certificate  is  held  by  members  in  Mis- 
aouri  as  elsewhere;  that  under  the  terms  of 
the  Missouri  statute,  and  the  decisions  of  the 
courts  construing  the  same^  the  provision  of 
the  constitution  and  by-laws  of  the  appellant 
limiting  its  liability  to  $100  in  case  of  sui- 
cide, is  null  and  void  as  to  all  its  memhers  in 
Missouri,  and  that  being  so  null  and  void 
as  to  all  its  members  in  Missouri  it  must 
be  held  and  should  be  held  to  estop  appellant 
from  setting  up  the  same  against  its  member- 
ship outside  of  Missouri,  for  the  reason  to 
wit,  that  to  permit  appellant  to  set  up  the 
same  against  its  membership  outside  the  state 
of  Missouri  would  be  .to  permit  appellant  to 
discriminate  against  its  menibers  outside  the 
state  of  Missouri,  in. favor  of  its  members  in 
the  state  of  Missouri,  and  to  require  the  mem- 
bers outside  of  Missouri  to  pay  assessments 
for  the  payment  of  death  olaims  in  case  of 
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suicide,  to  the  benefidaries  of  its  Missouri 
members,  whilst  relieving  all  the  Missouri 
memberB  lr<»a  like  eontributioii  to  bene* 
fieiaries  outside  the  state  of  Missouri,  all  of 
which  is  contrary  to  the  purposes  of  a  purely 
mutual  life  and  accident  association,  of  which 
appellant  is  one;  that  Smith,  during  his  life- 
time,  performed  all  the  provisions  and  con'* 
ditioas  of  the  contract  on  his  part  to  be  per- 
formed, and  violated  none  of  the  conditions 
thereof,  and  thai  this  appellee  has  performed 
all  the  terms  and  conditions  of  the  contract 
on  her  part  to  be  performed;  that  on  June 
14,  1907,  she  made  demand  in  writing  upon 
appellant  for  the  balance  due  her  under  the 
certificate  of  membership,  and  that  on  August 
1,  1907,  appellant  refused  her  demand,  and 
denied  all  liability  to  appellee;  that  by  rea- 
son of  the  false  and  fraudulent  conduct  of  the 
appellant  as  aforesaid,  she  has  been  dam- 
aged in  the  sum  of  $7,000,  all  of  which  is 
[M]  due  and  unpaid.  Wherefore  the  appellee 
demands  judgment  for  $7,000,  together  with 
the  costs  of  this  action  and  all  other  proper 
relief. 

Exhibit  A,  referred'  to  in  the  complaint,  so 
for  as  material,  is  as  follows: 

"This  .  .  .  certifies  that  Charles  W. 
Smith,  ol  IMllsboro^  Tudisme,  is  a  member  of 
the  ^Travelers'  Protective  Association  of 
America,  and  is  entitled  to  all  the  benefits  ac- 
cruing frotn  such  membership,  under  the  pro* 
visions  of  the  constitution  and  by-laws  of  this 
aasociation,  subject  to  the '  conditioBs  printed 
on  tlie  back  hereof,  and  the  application  for 
membership^  all  of  which  are  niade  a  part  of 
this  eertificttte.  BeneAta  in  ease  of  death 
payable  to  Ida  M.  Smithv  hia  wiia.  In  wit- 
iiees  whweof ,  this  association  has  oansed 
certifioate  to  h%  signed  by  its  preaide»t 
seeretaiy,  undor  th»  seal  irf  the  aesDciation? 
at  St.  Louis,  Missouri,  this  21st  day  of  >  Aprils 
A.  D.,  1901." 

In  the  Hiles  referred  to  in  the  certificate, 
it  is  pvovided,  among  other  things,  that  mem- 
here  agree  that  the  association  riiall  not  be 
liable  '*in  case  of  injuries  fatal  or  otherwise 
infifcted  upon  himself  while  sane  or  insane." 
The  constitution  is  also  made  an  exhibit,  and 
by  its  provisions  '^$100  shall  be  paid  the  bene- 
ficiary where  the  death*  ia  the  result  of  sui- 
cide." 

The  material  parts  of  the  third  paragraph 
of  complaint,  are,  that  appellant  Is  a  nratuaf 
assessment  life  and  accident  association, 
orl^aniiUfd  and  eocisting  under  and  by  virtue  of 
the  laws  of  the  state  of  Missouri,  and  by 
reason  of  full  compliance  with  the  laws  of  the 
state  of  Indiana,  relating  to  assessment  life 
and  accident  associations,  has  been  licensed 
to  do  busiiiess  in  the  State  of  Indiana,  as  an 
assessment  life  association;  that  in  Art.  8  of 
the  articles  of  the  incorporation  of  the  ap- 
pellant association,  it  is  provided  as  follows: 


"The  association  shall  have  full  power  to 
make  all  by-laws  and  regulations  necessary 
to  carry  out  the  objects  hereinbefore  set  forth, 
and  that  are  not  inconsistent  with  these 
articles,  and  the  laws  of  the  state  of  Mis- 
souri." That  a  [67]  copy  of  said  articles  of 
association  is  filed  herewith  and  made  a  part 
hereof,  marked  exhibit  B ;  that  it  is  provided 
in  §  4,  Art.  1  of  the  constitution  of  the  ap- 
pellant association  as  f oUow» :  ''The  principle 
upon  which  this  association  shall  operate,  is 
that  of  a  national  association,  duly  incorpo- 
rated aa  set  forth  in  the  articles  of  association 
and  pursuant  to  the  laws  of  Missouri.  State 
divisions  may  be  created  in  the  several  states 
an4  territories  of  the  Union,  in  the  manner 
provided,  by  the  issuance  of  a  charter  by  the 
national  association,  and  said  divisions  may 
be  divided  into  posts.  All  benefit  certificates 
shall  be  issued  to  members  by  the  national  as- 
sociation, through  its  board  of  directors,  and 
all  liabilities  coming  under  such  certificate,  in 
pursuance  to  this  constitution  and  by-laws, 
shall  be  paid  by  the  national  association." 
Then  follow  the  same  aliegations  as  in  the 
second  paragraph,  as  to  the  execution  of  the 
certificate,  death  of  Mr.  Smith,  proof  of  death, 
the  provisions  of  §  2,  Art.  9,  of  the  constitu* 
tion,  the  xepreaentations  by  which  she  was  in- 
duced to  execute  a  release  for  $100,  the  sec- 
tion, §  7396  Rev.  Stat.  (Mo.)  1899,  and  the 
decisions  in  the  two  Missouri  cases,  and  the 
United  States  Supreme  Court  case  cited,  and 
that  the  statute  was  in  force  at  the  time  of 
the  death  of  Mr.  Smith;  the  concealment  of 
the  construotioa  put  on  the  statute  by  those 
cases,  and.  her  ignorapce  of  such  construction, 
by  which  aha  waS'  induoed  to  aeoq»t  $100,  and 
allegei^  "The  plaintiff  further  says  that  the 
provisions  ol  said  aeetion  and  the  decision 
above  quoted,  construing  the  same  were 
fraudulently  eoneealed  from  her  by  the  de- 
fendant, and  that  she  had  no  knowledge  of 
sueh  provision  and  construction  at  the  time 
she  executed  the  release;  that  under  the  terms 
of  the  said  Missouri  statute,  and  the  decisions 
of  the  courts  construing  the  same,  and  under 
provisions  of  artiele  8  of  the  articles  of  as- 
sociation of  tiie  defendant,  and  of  section  4 
of  article  1  of  the  constitution  of  defendant^ 
the.  provisions  of  said  constitution  and  by- 
laws of  the  defendant  limiting  its  liability  to 
$100  in  case  of  suicide,,  are  null  and  void,  as 
to  [68]  all  its  membership,  and  the  defendant 
is  and  ought  to  be  estopped  by  reason  of  said 
provision  in  its.  articles  of  association  to  af- 
firm the  validity  of  said  provision  of  its 
constitution  and  by-laws,  said  provision  of 
the  constitution  and  by-laws  being  inconsist- 
ent with  the  law  of  the  state  of  Missouri  here- 
in set  forth,"  with  other  allegations  of  de- 
mand, etc.,  aa  in  the  second  paragraph. 

It  is  alleged  in  each  paragraph  that  Mr. 
Smith  was  a  resident  of  Indiana  at  the  time 


1092 


CITE  THIS  VOL.  ANN.  CAS.  1917E. 


the  contract  was  executed,  and  it  is  not  ahown 
that  his  residence  was  thereafter  changed  to 
Missouri. 

The  constitution  of  the  association  pro- 
vides, and  it  is  alleged  in  each  paragraph  of 
complaint  that  application  for  membership 
must  be  forwarded  to  the  national  secretary 
at  the  home  office  in  St.  Louis,  Missovri,  who 
shall  refer  it  to  the  national  directors,  and  if 
approved,  a  certificate  is  issued  by  the  na- 
tional secretary,  and  all  benefits  under  the 
certificate  are  payable  there.  It  is  then  clear* 
ly  a  Missouri  contract.  New  York  L.  Ins.  Go. 
V.  Babcock  (1898)  104  Ga.  67,  30  8.  E.  273, 
69  Am.  St.  Rep.  134,  42  L.R.A.  88;  1  Cooley, 
Briefs  on  Ins.  649,  650,  655.  This  being  true, 
we  are  required  to  give  full  faith  and  credit  to 
the  laws  of  Missouri,  and  the  construction  put 
by  its  courts  on  the  statutes  of  that  state. 
Hancock  Nat.  Bank  v.  Fatnum  (1900)  176 
U.  S.  640,  20  S.  Ct.  506,  44  U.  8.  (L.  ed.)  619. 

The  sufficiency  of  each  paragraph  of  com- 
plaint is  assailed  on  the  ground  that  no  facts 
are  pleaded  showing  fraud,  and  because  it  af- 
firmatively appears  by  the  complaint  that  Mr. 
Smith  was  a  resident  of  Indiana,  and  that 
the  clause  of  the  statute  of  Missouri  pleaded 
discloses  that  only  citizens  of  Missouri  may 
avail  themselves  of  the  statute.  We  think, 
however,  that  the  complaint  must  be  h«ld  suf- 
ficient, be<^ause  it  is  alleged  in  the  second 
paragraph  that  appellant  is  a  mutual  assess- 
ment accident  association,  and  in  the  third 
that  it  is  a  mutual  assessment  life  and  acci- 
dent association,  coupled  with  the  allegation 
that  the  Missouri  [69]  courts  had  held  that 
imder  the  statutes  of  the  state,  suicide  was 
not  a  defense  under  policies  issued  by  accident 
insurance  eompanies.  On  the  question  of 
fraudulent  representations,  it  may  be  con** 
ceded  that  there  is  no  fraud  in  a  representa* 
tion  as  to  the  law  of  the  state  of  the  domicile 
of  the  party  to  whom  the  representation  ia 
made,  but  the  rule  is  different  as  to  the  law 
of  a  foreign  state.  In  such  case,  a  repre- 
sentation of  the  law  is  a  representation  of 
fact.  Bethell  v.  Bethell  (1884)  92  Ind.  318; 
Schneider  v.  Schneider  (1904)  125  la.  1,  98 
N.  W.  169;  Wlndram  v.  French  (1890)  151 
Mass.  647,  24  N.  E.  914,  8  L.R.A.  750;  Wood 
V.  Boeder  (1897)  50  Neb.  476,  70  N.  W.  21; 
Van  Slochem  v.  Villard  ( 1913 )  207  N.  Y.  587, 
101  N.  E.  467.    The  complaint  was  sufficient 

Appellant  answered  in  three  paragraphs, 
the  first  a  general  denial,  the  second  that  the 
contract  was  an  Indiana  contract,  and  in  w^ 
wise  affected  by  the  statutes  of  Missouri,  and 
under  the  law  of  Indiana  suicide  is  a  valid 
defense,  and  that  Smith  committed  suicide^ 
and  alleges  payment  of  $100  under  the  terms 
of  the  contract,  and  a  written  release.  The 
third  paragraph  alleges  that  Mr.  Smith  met 
his  death  by  suicide  j  that  payment  of  $100 
and  release  under  the  terms  of  the  contract 


was  made  and  had  without  fraud,  and  that 
the  statutes  and  decisions  oi  Missouri  are 
immaterial  in  the  case;  that  appellant  is  not 
a  mutual  aseessment  company,  but  a  frater- 
nal beneficial  association,  organized  under  the 
laws  of  Missouri,  setting  out  the  history  of 
the  statutes  of  Missouri  authorizing  mutual 
assessment  insurance  companies,  first  enacted 
in  1887,  and  alleging  that  appellant  was  not 
organized  under  those  statutes,  but  was  or- 
ganized under  the  provisions  of  a  statute 
of  Missouri  enacted  in  1879,  as  a  fraternal 
benefit  aesoeiation  not  for  profit,  and  by  the 
statute  *'such  fraternal  benefit  societies  shall 
not  in  any  way  be  aubject  to  the  insurance 
laws  of  the  State,  or  be  under  the  control  or 
supervision  of  the  insurance  department  of 
the  State,  nor  pay  any  corporation  or  [70] 
other  tax.''  Tliat  appellant  was  incorporated 
in  1800  by  the  adjudication  of  the  circuit 
court  of  appeals  of  St.  Louis,  that  the  appel- 
lant was  correctly  organised  as  a  fraternal 
accident  association ;  that  the  law  so  remained 
until  1897,  which,  after  desoribing  the  pow- 
ers and  duties  of  members,  declared  that  such 
association  shall  be  governed  by  this  act,  and 
shall  be  exempt  from  the  provisions  of  the 
insurance  laws  of  the  state,  and  shall  not  pay 
a  corporation  or  other  tax,  and  no  law  here- 
after passed  shall  apply  to  them,  unless  they 
be  expressly  designated  herein.  In  1906  an- 
other act  was  passed  providing  that  "associa- 
tions of  commercial  travelers  and  those  em- 
ploying eommercial  travelers  incorporated  as 
fraternal  benefit  associations  or  societies 
shall  in  all  respects  be  subject  to  the  proTi- 
sions  of  this  act."  The  Fraternal  Benefit  As- 
sociatien  Act,  §  1423  Rev.  Stat.  (Mo.)  1906. 
That  the  act  of  1897  was  in  force  during  the 
time  of  the  transactions  involved,  and  that 
the  6t.  Louis  Court  of  Appeals,  an  appellate 
court  of  Missouri,  on  Ootober  28,  1894,  in  the 
case  of  Theobald  v.  Supreme  Lodge,  etc 
(1894)  50  Mo.  App.  87,  held  that  the  stat- 
ute set  forth  in  the  complaint  forbidding  the 
defense  of  suicide  did  not  apply  to  fraternal 
benefit  corapsAues,  and  that  the  same  court 
on  March  1,  1902,  held  that  under  the  act  of 
1897  the  suicide  clause  ol  the  general  statute 
relied  on  by  plaintiff  did  not  forbid  the  de- 
fense of  suicide  in  the  case  of  fraternal  benefit 
associations,  and  that  the  suicide  clause  re- 
ferred to,  and  relied  on  by  appellee,  is  a 
Section  of  the  law  applying  to  insurance  com- 
panies organised  for  profit,  and  that  the  sui- 
cide  clause  in  the  policy  is  valid  under  the 
laws  of  Missouri  and  would  be  enforced  there; 
that  the  decisions  and  statutes  of  .Missouri 
relied  on  by  appellee  are  not  material. in  this 
case,  and  it  was  under  no  duty  to  disclose 
such  statutes  or  decisions;  that  it  occupied 
no  confidential  relation  toward  appellee,  and 
settled  the  claim  in  the  ordinary  course  of 
business,   without  fraud  or   unfair   dealing. 
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and  paid  all  that  [71]  waa  due  under  the^pon- 
tract.  To  these  affirmativie  ataswers  a  reply 
in  general  denial  ifms  filed. 

The  findings  follow  the  complaint  in  the 
main,  and  among  othelr  findings,  it  ia  iound 
that  appellant  is  a  "mutual  assessment  ac- 
cident insurance  company,"  organiaed  under 
the  laws  of  Missouri,  June  7,  1&9Q,  and  au- 
thorized to  do  business  in  all  the  statee  and 
territories,  with  its  principal  office  in  St« 
Louis,  Missouri)  where  the  application  was 
made,  the  first  year's  premium  paid,  and  the 
application  accepted,  and  the  oertificata 
mailed  to  Mr.  Smith  in  Indiana;  that  the 
organization  maintained  local  posts  of  which 
all  of 'its  members  were  members,  had  a  sys- 
tem of  ritualistic  work,  and  representative 
form  of  government,  but  there  is  no  evidence 
that  appellant  used  any  ritual,  or  employed 
any  ritualistic  work  in  connection  with  its 
posts  and  business,  and  the  membership  is 
limited  to  persons  engaged  as  traveling  sales- 
men; that  whenever  the  indemnity  or  benefit 
fund  was  reduced  to  less  than  $5,000  the 
board  of  directors  had  authority  to  levy  an 
assessment  not  to  exceed  $2  per  member,  and 
the  failure  to  pay  the  assessment  within 
tiiirty  days  after  its  levying,  forfeits  mem* 
bership. 

Section  2,  Art.  9,  of  the  constituU^ni  as 
set  out  in  the  complaint  is  found,  as  is  also 
§  7S96  Rev.  Stat.  <Mo.)  1809,  and  the  con^ 
struction  put  on  that  section  und(»r  the  two 
Missouri  cases,  alleged  in  the  complaint,  and 
that  they  were  the  law  of  that  state^  and 
applied  to  the  case;  that  prior  to  the  year 
1907  appellant  ha4i  not  applied  to  the  audi* 
tor  of  state  of  Indiana  to  do  business  in  this 
State,  and  had  not  prior  thereto  been  licensed 
00  to  do,  but  did  so  in  1907  pursuant  to  §§ 
4789-4764  Burns  1914,  AcU  1B97  p.  318,  but 
during  the  years  1904  and  1905  did  businese 
in  this  State  in  the  same  line  of  business  that 
it  had  done  prior  thereto. 

The  issuing  of  the  eertifieate  to  Mr.  Smithi 
with  the  text  of  the  rule  referred  to  in  the 
certificate,  and  endorsed  on  the  reverse  there- 
of, is  in  part  as  foUoWs:  ''The  member  [72] 
agrees  that  the  following  rules  shall  be  ob« 
served:  That  the  Travelers'  Protectioe  As- 
sociation of  America  shall  not  be  liable  .  .  . 
in  case  of  injuries  fatal  or  otherwise^  inflicted 
upon  himself,  while  sane  or  insane,  •  .  •  or 
in  case  of  death  or  diedbility  when  caused 
wholly  or  in  part  1^  any  bodily,  or  mental 
infirmity  or  disease.    ..." 

On  October  14,  1905,  one  Chance,>  a  sour 
in-law  of  the  appellee,  addressed  and  mailed 
to  the  appellant,  at  appellee's  request,  proofs 
of  death  of  Mr.  Smith  in  which  the  cause  of 
death  was  given  as  suicide,  with  a  letter  to 
the  effect  that  th^  were  not  advised  as  to 
whether  the  company  was  liable,  and  request- 
ing the  con^any  to  do  what  it  could.    This 


letter  appellant  aiiswered  October  25,  enclos- 
ing a  copy  of  the  constitution  and  by-laws, 
and  calling  attention  to  the  suicide  clause  of 
the  contract,  being  §  2,  p.  54  of  the  consti- 
tution and  by-laws,  and  enclosing  a  draft  for 
$100  payable  to  the  order  of  appellee,  which 
she  endorsed  and  received  the  money  on,  and 
in  consideration  of  the  payment  executed  a 
release  and  discharge  of  all  liability  on  ac- 
count of  the  suicide  of  Mr.  Smith.    The  trans- 
action by  which   the  money  was  paid  and 
received  and  the  release  executed  has  never 
been  in  any  manner  rescinded  or  set  aside. 
That  at  the  time  appellant  paid  appellee  the 
$100,  upon  receipt  of  the  letter  of  October  25, 
1905,  she  read  }t  and  §  2,  p.  54  of  the  con- 
stitution and  by-laws,  and  did  then  and  there 
wholly   believe,  and   rely   upon  said  written 
statement  in  the  letter,  and  did  wholly  be- 
lieve and  rely  on  the  proviso  in  the  section 
being  applicable  and  enforceable  as  consti- 
tuting the  only  liability  against  appellant, 
and  while  wholly  believing  and  relying  upon 
the  contents  of  the  letter  aforesaid,  and  rely 
ing  upon  the  section  of  the  constitution  afore- 
said, she  accepted  and  received  the  $100,  and 
executed  the  release  set  forth  above.   That  at 
the  tune  appellant  set  the  letter  aforesaid  and 
enclosed  therein  the  $100,  the  appellant  knew 
that  the  proviso  in  the  section  did  not  apply 
to  the  death  of  Smith,  and  was,  in  fact,  whol- 
ly null  and  void  and  of  no  effect  under  the 
laws  of  the  state  [73]  of  Missouri,  and  ap- 
pellee herein  did  not  know  that  the  proviso 
was  inapplicable,  null   and  void  as  to   the 
death  of  her  husband.    That  appellee  lived  in 
the  State  of  Indiana  at  the  tinie  the  certificate 
of  membership  was  issued,  and  up  to  the  time 
of  this  trial,  and  had  no  knowledge  of  the 
law  of  Missouri,  or  of  the  construction  placed 
thereon  by  the  supreme  court  of  Missouri  and 
the  St.  Louis  Court  of  Appeals  of  Missouri^  at 
the  time  she  accepted  the  $100  from  appel- 
lant in  settlement  of  her  claim  under  said 
certificate.     And  appellant  herein  gave  ap- 
pellee no  information  concerning  the  laws  of 
Missouri,  nor  of  its  liability  under  the  certi- 
ficate of  membership  other  than  what  is  con- 
tained in  the  letter  of  October  25,  1905.    That 
at  the  time  appellee  accepted  the  $100  from 
appellant   and   executed   the  release   of  her 
claims  as  aforesaid,  against  appellant,  an  ac- 
tual value  of  her  claim  was  $5,000,  but  that 
upon  the  receipt  of  the  letter  aforesaid,  ap- 
pellee wae,  by  reason  of  the  fact  that  the  com- 
pany directed  her  attention  to  §  2,  p.  54  of  the 
constitution  of  appellant,   and  upon  giving 
her  attention  to  the  section  as  directed  by 
appellant,  and  because  appellant  had  stated 
that  in  accordance  with  the  section  they  gave 
to. her  a  check  for  $100,  led  to  believe  that  all 
the  liability  of  the  company  to  lier  by  reason 
of   the   certificate   of   membership    aforesaid 
issued  to  her  husband  that  she  was  entitled 
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only  to  the  amount  enclo&ed  in  the  letter,  and 
that  appellant  herein,  by  reason  of  the  state- 
ments in  the  letter,  and  on  account  of  call- 
ing appellee's  attention  to  the  section  of  the 
constitution  aforesaid,  and  by  stating  that 
in  accordance  with  said  section  it  enclosed 
for  her,  payable  to  her,  a  check  for  $100,  did 
purposely  mislead  appellee,  and  induce  her 
to  execute  the  release  and  to  accept  the  $100 
in  full  settlement  of  her  claim.  And  appel- 
lant did  conoeal  from  appellee  that  fact  that 
under  the  laws  and  decisions  of  the  courts 
of  the  state  of  Missouri,  and  under  the  au- 
thority granted  by  the  auditor  of  state  of  the 
State  of  Indiana  when  the  company  was  ad- 
mitted to  do  business  in  thisi  State,  and  [74] 
because  the  company  had  done  business  in  this 
State  prior  to  its  legal  and  lawful  admission 
into  the  State  in  like  manner  as  after  it  was 
duly  admitted,  it,  appellant  in  this  case,  was 
liable  to  appellee  to  the  extent  of  $5,000  for 
accidental  death  of  her  husband.  That  appel- 
lant at  the  time  well  knew  that  Smith  had 
left  a  note  saying  that  he  had  felt  Ms  mind 
leaving  him  for  some  time,  and  that  he  was 
afraid  of  insanity,  and  that  his  insanity  was 
the  cause  of  his  suicidal  death,  and  did  well 
know  that  his  death  was  in  truth  and  in  fact 
an  accidental  suicide.  That  appellee  in  this 
case  has  suffered  damages  to  the  extent  of 
$4,000. 

Upon  the  foregoing  facts  the  court  con- 
cludes as  a  matter  of  law,  that  appellee  in 
this  action  is  entitled  to  recover  from  and 
of  appellant  In  this  action  in  the  sum  of 
$4,900,  and  that  appellee  should  have  judg- 
ment against  appellant  for  the  sum  of  $4,900. 
Appellant  excepted  to  each  of  the  findings, 
and  to  the  conclusion  of  law.  The  court  there- 
upon entered  judgment  for  $4,000  and  costs 
against  appellant. 

Appellant  filed  a  motion  for  a  new  trial, 
and  among  others  assigned  each  of  the  fal- 
lowing reasons:  That  the  decision  of  th« 
court  is  not  sustained  by  sufflcient  evidence, 
is  contrary  to  law,  and  that  the  findings  of 
fact  are  not  sustained  by  sufficient  evidence, 
and  are  contrary  to  law. 

The  controlling  findings  in  the  case  are 
without  any  evidence  to  support  them.  The 
various  statutes  of  Missouri  pleaded  by  ap- 
pellant in  the  third  paragraph  of  answer  were 
introduced  in  evidence,  and  they  established 
beyond  any  question,  when  taken  with  the 
decisions  of  the  courts  of  last  resort  of  Mis- 
souri, that  appellant  is  not  an  accident  in- 
surance company,  or  an  assessment  insurance 
company,  or  both  kinds  of  an  insurance  com- 
pany combined,  but  is  a  fraternal  beneficial 
association,  to  which  the  general  law  of  Mis- 
souri respecting  the  suicide  clause,  does  not 
apply,  as  it  has  been  held  to  apply  since 
1807  to  mutual  assessment  and  accident  in- 
surance companies,  in  the  cases  referred  to 
in  the  complaint,  and  others. 


[75]  By  the  act  of  1879  (§  6960  Kbv.  Stat. 
[Mo.]   1909),  is  defined  what  are  contracts 
of  insurance  on  the  assessment  plan.    Section 
6962   Kev.   Stat.    (Mo.)    1909   provides  that 
"Nothing  in  this  article  eball  be  so  coastmed 
as  to  impair  or  to  in  any  manner  interfere  with 
any  of  the  rights  or  privileges  of  any  cor- 
poration, association  or  organisation  doing  a 
life,  or  casualty  insurance  business  in  this 
state,  under  the  laws  as  they  now  exist;  nor 
as  applicable  to  organizations  which  are  con- 
ducted as  fraternal  benefit  societies,  on  the 
lodge  system,  and  limit  their  certificate  hold- 
ers to  a  particular  order  or  fraternity,  or 
to  fraternal  beneficial  eooieties  which  provide 
for  the  relief  and  benefit  of  its  members  or 
the  families,  widows,"  etc.    Article  9  of  the 
insurance  laws  of  Missouri   (§  7109  et  aeq. 
Rev.    Stat.    [Mo.]    1909),   provides  ,for   the 
incorporation  of  fraternal  beneficiary  associ- 
ations, without  profit,  and  defines  them,  and 
under  this  act,  appellant  was  organised,  as 
the  evidence  clearly  i^ows,  and  as  the  circuit 
court  of  St.  Louis  adjudged  in  the  adjudica- 
tion of  incorporation.     By  §  7109,  supra,  it 
is  provided  that  ''such  association  shall  be 
governed  by  this  article,  aad  shall  be  exempt 
from  the  provisions  of  the  insurance  laws  of 
this  state,  and  shall  not  pay  a  corporation 
or  other  tax,  and  no  laws  hereafter  passed 
shall  apply  to  them  unless  they  be  expressly 
designated  therein."     The  suicide  olauae   of 
the  Missouri  statute  was  general,  and  applied 
to  all  policy  or  certificate  holders  from  its 
enactment  in  1879  (§  6982  Rev.  Stat.  [Mo.] 
1879),  until  1899   (Acts  1899  p.  ^6),  when 
the  clause  was  added  confining,  its  provisions 
"to  a  citizen  of  this  State."    §  0945  Rev.  SUt. 
(Mo.)  1909.    In  the  case  of  State  v.  Vandiver 
(1908)  213  Mo.  187,  111  S.  W.  911,  15  Ann. 
Gas.  283,  is  given  a  history  of  the  legislation 
on  the  subject  of  beneficiary  societies,  prior 
to  the  enactment  of  1899,  which  latter  only 
went  to  the  last  proviso  ol  §  7109»  supra.    The 
fraternal  benefit  association  law  was  enacted 
in  1879,  being  §2828  Rev.  Stat.  (Mo.)  1889, 
in  which  it  is  provided  that  "such  fraternal 
beneficial  societies  shall  not  [76]  ia  any  way 
be  subject  to  the  insurance  laws  of  the  state, 
nor  under  the  control  or  supervision  of  the 
insurance  department  of  the  state,  nor  pay 
any  corporation  or  other  tax."    This  statute 
remained  undianged  un^l  1897,  when  it  was 
amended  so  as  to  be  for  the  sole  benefit  of 
members  and  beneficiaries,  and  not  for  profit, 
with  a  lodge  system  and  representative  gov- 
ernment,  and   other   matters,   and   provides 
that  ''Such  association  shall  be  governed  by 
the  act,  and  shall  be  exempt  from  the  pro- 
visions of  the  insurance  laws  of  this  state,  and 
shall  not  pay  a  corporation  or  other  tax,  and 
no  law  hereafter  passed  shall  apply  to  them 
unless  they  be  expressly  designated  therein.'' 
S  1408  Rev.  Stat.  (Mo.)  1906.  Another  section 
provides    that,    "associations    of   commercial 
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trayelera^  and  ihotk  ehiploying  commercial 
travelers,  incorporated  ae  fraternal  benefit 
asfloeitflioifB  or  sacieties  shall  in  all  respect's 
be  subject  to  the  prbyisions  of  this  act."  g 
1423  Rey.  Stat.  (Mo.)  1906.  This  act  was 
in  force  during  the  time  of  the  transaction 
involved  in  this  suit.  Insurance  companies, 
whether  general  or  accidental,  are  put  in  the 
same  class  by  the  Missouri  statutes.  Art.  2, 
§  6896  et  seq.  Rev.  Stat.  (Mo.)  1909,  in  which 
the  general  suicide  clause  appears. 

The  courts  of  Missouri  have  held  that  the 
suicide  section,  §  6945,  supra,  does  not  apply 
to  fraternal  beneficiary  associations  not  or< 
ganized  for  profit,  and  that  such  associations 
are  not  subject  to  the  provisions  of  the  gen- 
eral insurance  laws.  Tice  v.  Supreme  Lodge, 
etc.  (1907)  204  Mo.  349,  102  S.  W.  1013; 
Weaterman  Y.  Supreme  Lodge^  etc.  (1906) 
196  Mo.  670,  94  S.  W.  470,  6  L.R.A.(X.S.) 
1114;  Morton  v.  Royal  Tribe,  etc.  (1902)  93 
Mo.  Appf  78;  Theobald  v.  Supreme  I^odge, 
etc.  supra.  Also  that  it  does  apply  to  in- 
surance on  the  assessment  plan,  written  since 
the  amendment  of  1897,  but  not  to  that  pre- 
viously written,  and  also  applies  to  accident 
insurance.  Elliott  T.  Des  Moines  L.  Assoc. 
(1001)  163  Mo.  132,  63  S.  W.  400;  Logan 
▼.  Fidelity,  [77]  etc.  Co.  supra.  A  history 
of  this  legislation  will  be  found  in  Kern  v. 
Supreme  Council,  etc.  (1902)  167  Mo.  471, 
67  S.  W.  262,  and  State  v.  Vandiver,  supra. 

The  act  of  appellant  in  coming  into  this 
State  and  complying  with  our  assessment 
laws  is  not  a  declaration  that  it  is  an  flssess- 
ment  association,  because  it  would  be  imma- 
terial what  it  declared,  that  could  not  change 
its  real  character;  that  would  be  determined 
by  its  articles  of  association,  and  policies  or 
certificates,  or  possibly  by  the  actual  charac- 
ter of  the  business  it  did,  or  attempted. 
Franklin  Nat.  Bank  v.  Whitehead  (1898) 
149  Ind.  660,  669,  49  K.  E.  692,  63  Am.  St. 
Rep.  302,  39  L.R.A.  726;  Schmidt  V,  Supreme 
Ct.  etc.  (1910)  228  Mo.  676,  129  S.  W.  653; 
State  V.  Vandiver,  supra;  Dennis  v.  Modem 
Brotherhood  of  America  (1906)  119  Mo.  App. 
210,  96  8.  W.  967;  Hereberg  v.  Modern  Broth- 
erhood of  America  (1905)  110  Mo.  App.  328, 
86  S.  W.  986.  Appellant  made  no  declara- 
tion on  coming  into  Indiana,  that  it  was  an 
assessment  company.  As  a  condition  to  do 
business,  it  entered  into  the  agreement  pro- 
vided by  the  statute,  but  that  is  far  short 
of  constituting  it  an  Indiana  assessment  com- 
pany, in  addition  to  the  fact  that  the  Indiana 
statutes  except  fraternal  associations  from 
the  operation  of  the  assessment  laws.  §  4764 
Burns  1914,  Acts  1897  p.  318.  It  is  to  be 
noted  that  appellant  filed  no  agreement  in 
this  State  until  after  the  death  of  Mr.  Smith 
so  that  if  that  fact  had  any  significance  at 
any  time,  it  could  not  be  controlling,  except 
as  showing  the  prior  mode  of  doing  business 


to  be  such  possibly,  as  to  constitute  appellant 
aa  accident  insurer.  < 

If  this  were  an  action  cm  the  contract  we 
might  have  the  question  of  the  «fi'ect  of  the 
Missouri  provision  in  restriction  of  the  sui^ 
eide  clause  to  citizens  of  Missouri,  as  affecting 
the  question  of  mutuality  among  appellant's 
certificate  holders,  but  the  action  is  not  on 
the  contract,  but  for  alleged  fraud  in  procur- 
ing a  settlement^  and  the  question  of  mutual i- 
ty  is  not  before  us,  as  appeUee  [78]  can  have 
no  interest  in  that  question,  under  the  issues. 
The  theory  of  the  complaint  in  eaeh  para- 
graph is  not  to  recover  on  any  kiad  of  eon- 
tract,  but  is  clearly  a  studied  one  to  bring 
the  case  so  far  within  the  provisions  of  the 
statutes  of  Missouri  prohibiting  the  defense  of 
suicide,  in  case  of  suit  on  the  contrast,  aa 
to  show  that  it  was  a  policy  which  fell  within 
that  prohibition,  as  a  basis  upon  which,  to 
predicate  fraud  in  the  settlement^  and  that 
was  the  issue  met  by  the  answer,  and  tried. 
In  some  sense,  the  char acter.  and  force  of  the 
contract  was  drawn  in  issue,  but  the  finding 
of  the  court  that  it  is  a  muiual  assessment 
accident  association  is  not  sustained  by  Any 
evidenee,  but  it  is  a  fraternal  beneficial  as- 
sociation, and  as  such  was  authorized  by  the 
law  of  its  creation  to  issue  accident  policies, 
without  being  amenable  to  the  general  provi- 
sions in  regard  to  suicide,  g  7109  Rev.  Stat: 
(Mo.)  1909;  Tice  v.  Supreme  Lodge,  €tc.  su- 
pra; State  V.  Vandiver,  supra.  The  associa- 
tion by  its  declaration  of  purposes  and  plans 
is,  under  the  holdings  of  the  Missouri  courts^ 
a  fraternal  association,  and  the  fact  that  it 
is  authorized  to  make  assessments,  does  not 
constitute  it  aa  assessment  company  under 
their  decisions.  Tice  v.  Supreme  Lodge,  eto. 
supra;  Morton  t.  Royal  Tribe,  etc.  supra. 

The  admission  on  the  trial  made  for  the 
purposes  of  the  trial,  as  to  the  manner  of  the 
death  of  Mr.  Smith,  in  the  precise  language 
of  the  complaint,  heretofore  set  out,  is  of 
no  avail  to  appellee.  If  it  were  an  action 
on  the  policy,  that  admission  might  present 
a  different  question.  Even  if  appellant  is  an 
assessment  association^  or  accident  company, 
the  Missouri  statute  prohibiting  the  defense 
of  suicide,  is  available  only  to  citizens  of  Mis- 
souri (§  6946  Rev.  Stat.  [Mo.]),  and  it  is 
shown  that  appellee's  decedent  was  a  citizen 
of  Indiana,  holding  a  Missouri  contract.  If 
this  could  be  considered  an  Indiana  contract, 
then  we  might  have  the  question  whether  it 
was  an  accidental  or  a  [79]  suicidal  death. 
It  is  alleged  in  each  paragraph  of  complaint 
that  the  death  was  by  accidental  means. 
There  is  no  finding  that  it  was  an  accidental 
death,  or  that  it  was  a  deatli  by  suicide.  This 
only  finding  is  ''that  appellant  knew  that 
the  decedent's  insanity  was  the  cause  of  his 
suicidal  death,"  and  ''knew  that  his  death 
was  in  truth  and  in  fact  an  accidental  sui- 


leet 


CITE  THIS  'VOL.  AUST.  CAS.  19m. 


cide«"  Uoder  sutth  a  finding,  suicide  fights 
just  as  strongly  against  accidental  death,  as 
the  latter  does  against  suicide.  Just  what 
it  meansy  we  do  not  understand.  If  it  was 
a  suicidal  death,  it  could  not  in  the  sense  of 
the  term  applied  to  insurance  contracts,  be 
strictly  accidental,  or  if  accidental^  not  strict* 
ly  suicidal.  4  Gooley,  Briefs  on  Ins.  3241  et 
seq.    . 

It  is  found  that  it  is  a  nutnal  assessment 
accident  insurance  company.  This  finding 
has  no  support  in  the  evidence,  except  as  pro- 
vision  is  made  for  payment  for  specified  in- 
juries ft*om  accident,  but  they  are  clearly 
distinct  from  liability  for  death  from  an  in- 
tentional act,  sane  or  insane.  The  articles  of 
association,  the  constitution'  and  by-laws  ure 
in  the  record,  and  tliey  show  that  appellant 
was  organized  in  1900  under  the  benevolent 
and  beneficiary  statutes  of  Missouri  §§  2821- 
2835  Rev.  Stat.  (Mo.)  1^89,  an  entirely  dif- 
ferent act  from  the  mutual  assessment  plan, 
or  accident  insurance  plan,  and  so  adjudged 
by  the  proper  court  in  its  incorporation. 
These  provisions,  with  the  amendments  of 
1897,  1899  and  1909,  appear  as  §§  1394r-1423, 
7109-7127  Rev.  Stat.  (Mo.)  1909,  and  in 
each  is  a  clause  exempting  these  associations 
fn»n  the  general  insurance  laws.  §  2823 
Rev.  Stat.  (Mo.)  1889.  The  certificate  issued 
to  appellee's  decedent  provides  that  tiuere 
shall  be  no  liability  where  injury  fatal. or 
otherwise  is  "in^ieted  upon  himself  while 
sane  or  insane,''  and  that  the  entire  liability 
shall  be  $100  where  death  is  the  result  of 
suicide.  If  this  were  an  association  ineorpo-. 
rated  under  the  general  life,  or  accident  in- 
surance laws  of  Missouri,  we  would  have 
a  different  question,  but  as  [80]  an  incident 
of  incorporation,  it  Was  a  prerequisite  that 
a  court  of  Missouri  should  determine  whether 
the  articles  of  association  presented  were  in 
compliance  with  the  provisions  of  the.  benevo- 
lent and  fraternal  insurance  laws,  and  so  de- 
cided. Suicide  under  the  Missouri  laws,  as 
applied  to  insurance  policies,  is  not  usdd  in 
its  technical  sense,  but  according  to  its  popu- 
lar meaning  of  death  by.  one's  own  hand,  irre- 
spective of  the  mental  condition  of  the  person, 
and  inidodes  all  cases,  of  self-destruction. 
Knights  Templars,  etc.  Indemnity  Co.  v. 
Jarman  (1902)  187  U.  S.  197,  23  S.  Ct.  108, 
47  U.  S.  (L.  ed.)  139. 

There  is  no  finding  of  fraud  in  the  settle- 
ment or  misrepresentation  of  fact^  the  repre- 
sentation as  to  the  law  was  correct,  and  lia- 
bility is  not  shown.  As  the  case  stands,  the 
findings  ate  too  indefinite  and  uncertain  to 
support  the  conclusions  and  judgment.  The 
judgment  is  reversed,  i^nth  instrnctions  to  the 
court  below  to  sustain  the  motion  for  a  new. 
trial,  and  for  further  proceecUngs  not  i&cottt 
sistent  with  this  opinion. 

Rehearing  denied  March  23»  1916. 
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Scope  of  Note,  1096. 
General  Rule,  1096. 
Application  of  Rule,  1097. 


Scope  of  Note. 

the  object  of  this  note  is  to  discuss  the 
authoritfes  passing  on  whether  misrepresenta- 
tion as  to  a  foreign  law  constitutes  fraud. 
The  cases  dealing  with  the  presumption  as  to 
knowledge  of  a  foreign  lavr  arc  considered 
in  the  note  to  Klein  v.  Keller,  Ann.  Cas. 
1916D  1076.  The  decisioins  considering  the 
question  whether  an  opinion  on  a  question  of 
law  expressed  by  a  party  to  a  contract  for  the 
sale  of  land  is  a  sufficient  basis  for  a  charge 
of  fraud  are  collated  in  the  note  to  Rhein- 
gans  V.  Smith,  Ann.  Cas.  1913B  1140. 

General  Hule. 

.  As  a  general  rule  reprfsentati^ns  as  to  law 
of  a  foreign  state  are  rejgarded  as  representa- 
tions of  fact;  and  a  misrepresentation  as  to 
that  law  is  therefore  a  fraud.  Bethell  v. 
Bethell,  92  Jnd.  318;  Schneider  v.  Schneider, 
125  la.  1,  98  N.  W.  159  \  Epp  v.  Hinton,  91 
Kan.  .613,  138  Pae^  676,  l4.R.Aa916A  675, 
order  modified  arnf  rehearing  denied^  91  Kan. 
919,  139^  Pac.  37i9;  Anderson  v.  Heasley,  95 
Kan.  572»  148  Pac.  738;  Windram  v.  French^ 
151  Mass.  547*  24  N.  K.  914,  8  L.R.A.  750; 
Wood  V.  Roeder,  50  Neb.  476.  70  N.  W.  21; 
Busch  v;  Busch,  12  Daly  (N.  Y.)  476^  affirmed 
without  opinion  in  102  N.  Y.  672;  Van  Sloch- 
em  V.  Villard,  207  N.  Y.  687,  101  N.  E.  467. 
And  see  the  reported  ca^e.  See  also  Haven 
V.  Foster,  .9  Pick.  (Mass.)  112,  19  Am.  Dec 
353;  King  v.  Doolittle,  1  Head  (Tenn.)  77. 

In  Bethell  v.  Bethell,  92  Ind.  318,  the  court 
said :  "A  man  is  not  bound  to  know  the  laws 
of  a  foreign  state.  The  representation  as  to 
the  law  of  Missouri  waa  not  that  of  a  matter 
of  law,  but  of  a  matter  of  fact.  1  Story  £q. 
( 1 1th ed.), section  140, autlt. n.  Laws  of  for- 
eign states  are  to  be  pleaded  and  proved  aa 
facts,  and  neither  courts  nor  parties  are  re- 
quired to  take  notice  of  them  as  matters  of 
law.  Milligan  v.  State,  86  Ind.  553;  I  Whart. 
ii)v.  section  300.  Where  one  of  two  contract- 
ing parties  represents  tha]k  he  knows  the  law 
of  a  foreign  state,  and  this  representation  is 
acted  upon  by  the  other,  the  plainest  prin- 
ciples of  i^atural  justice  require  that  he  who 
made  the  representation  should  be  deemed 
guilty  of  fraud  if  he  misleads  the  person 
with  whom  he  is  dealing  by  a  false  statement 
of  the  foreign  law.  1  Pomeroy  Kq,  section 
847,  auth.  n,    .    .    •    The  i;eprQsentation  of 
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the  law  of  Miaaonri  was,  as  we  have  seen,  the 
representation  of  a  fact*  If  the  appellant  was 
mistaken  as  to  the  law,  then  the  appellee  is 
entitled  to  relief  on  the  ground  that  there 
was  a  mutual  mistake  of  fact;  if  he  was  not 
mistaken,  then  he  was  guilty  of  fraud,  and 
the  appellee  is  entitled  to  relief  on  that 
ground." 

In  Van  Slochem  v.  Villard,  207  N.  Y.  687, 
IDl  N.  £.  467,  the  court  drew  a  distinction 
between  an  expression  of  opinion  as  the  law 
of  another  state  and  a  representation  as  to 
the  law  by  a  person  knowing  that  the  repre- 
•en  tat  ion  was  false.  The  court  said:  '*The 
representation  that  the  stock  was  Bonasaess- 
able  may  present  a  mixed  question  of  law 
and  fact  which  can  be  determined  only  on  the 
trial.  If  it  should  appear  that  it  involred 
merely  the  expression  of  opinioa  on  the  lia- 
bility of  the  stock  to  assessment  under  the 
law  of  Delaware,  then  its  falsity  would  not 
support  a  cause  of  action;  but  if  it  should 
appear  that  the  stock  was  assessable,  and  as- 
sessable because  the  defendants  had  not  com- 
plied with  a  plain  mandate  of  the  statute 
requisite  to  give  the  stoek  immunity  from 
assessment,  then  we  think  it  would  support 
the  action.  The  allegations  of  the  complaint 
in  this  respect  we  think  are  sufficient.  It 
alleges  the  falsity  of  the  representation  and 
that  the  defendant  knew  it  to  be  false.  If 
the  question  were  of  liability  under  the  laws 
of  this  state  it  would  be  one  of  law,  and 
•could  be  decided  as  such  despite  of  the  alle- 
gations of  the  complaint.  But  foreign  law 
is  a  matter  of  fact,  and  we  cannot  bay  that  it 
is  impossible  that  under  the  laws  of  Dela- 
ware the  stock  can  be  assessed.-'' 

In  King  v.  Ddollttle,  1  Head  (Tenn:)  77, 
the  question  arose  whether  a  private  stat- 
ute which  wa6  intended  to  operate  on  particu- 
lar inditiduals'  only  was  the  same  as  a  gen- 
eral law  with  respect  to  false  representations 
-concerning  its  terms.  The  court  compared  a 
private  law  to  the  law  of  another  government 
saying:  "A  special  or  private  law^  in  this 
Teerpect,  stands  upon  the  same  footing  with 
the  law  of  another  government.  And  all  the 
authorities  eoncur,  that  ignorance  of  foreign 
law  is  deemed  to  be  ignorance  of' fact;  be- 
cause no  person  is  presumed  to  know  the 
foreign  law  *  akid  it  must  be  proved  as  a  fact. 
1  Story's  £q.  Jur.  sec.  140,  and  note  a.  And 
in  this  view,  it  has  been  held,  and  we  think 
correctly,  that  l^e  laws  of  the  other  states  of 
the  Union  a^e'to  be  regarded  as  foreign  lawa. 
0  Pick.  112,  3  Shepley  R.'  45  f 

The  cburt  in  Haven  v.  Foster,  9  Pick. 
<Mass.}  112,  19  Am.  Dec.  353,  said:  *'It 
Is  alleged,  that  to  allow  the  plaintiff  to  re- 
cover in  the  present  action  would  be  to  dis- 
regard'the  common  presumption  of  a  knowl- 
edge of  the  law,  and  to  violate  the  whole- 
some and  necessary  maxim  IpncraMia  juris 


^uod  quiMque  tenetur  wire,  nemfn^m  4mcu9at, 
...  •  Tha  lusafipirehension  or  ignorance  of 
the  parties  to  this  suit  related  to  a  statute 
of  the  state  of  New  York.  Is  this,  in  the 
present  question,  to  be  considered  fact  or 
lawt*  The  exiatenoe  pi  any  foreign  law  must 
be  pmved  by  evidenoe  showing  what  it  is.  And 
there  is  no  legal  presunqition  that  the  law 
'  of  a  foreign  state  is  the  same  as  it  is  here. 
2  Stark.  Sv.  (MetcaU's  ed.)  668;  Male  y. 
iJloberts,  3  Bsp.  (£ng.)  168.  If  a  foreign 
law  is  unwritten,;  it  may  be  proved  by  parol 
evidence;  but  if  written,  it  must  be  proved 
by  documentary  evidence.  Ketauy  v.  Clarkson, 
1  Johns.  (N.  Y.)  385;  Frith  v.  Sprague,  14 
Massi  465;  Consequa  v.  Williams,  1  Pet.  C. 
C.  229  [6  Fed.  Cas.  No.  3,12^].  The  laws 
of  other  states  in  the  Union  are  in  these 
respects  foreign  laws.  Raynham  v.  Canton^  3 
Pick.  (Mass.)  293.  The  courts  of  this  state 
are  not  presumed  to  know  the  laws  of  other 
states  or  foreign  nations,  nor  can  they  take 
judicial  cognizance  of  them,  till  they  are  le- 
gally proved  before  them.** 

Application  of  Rule. 

In  Schneider  v.  Schneider,  125  Ia.l,-  98  N.  W. 
169,  it  appeared  that  the  plaintiff's  brother 
a  restident  of  Iowa  died  intestate  leaving  his 
widow  and  a  sister  his  only  heirs  at  law.  The 
intestate  died  seiced  of  a  parcel  of  land  in 
Iowa.  One  Wessling  who  was  alfto  the  uncle 
of  the  plaintiff,  was  appointed  administrator 
of  the  estate.  The  plaintiff  was  a  reaident 
of  Germany.  By  a  correspondence  which  last- 
ed some  time  Wessling  induced  the  plaintiff 
to  agree  to  sell  her  share  of  the  land  for  much 
less  than  *  its  value  by  r^esenting  to  her 
falsely  that  the  land  was  subject  to  a  life 
estate  by  the  laws  of  loWa.  The  court  said : 
"It  may  further  welt  be  said  that  the  repre- 
sentation made  by  the  ilp^pellee  concerning  the 
existence  of  a  life  estate  in  the  land  is  not 
a  mere  statement  of  a  legal  proposition.  The 
citizen  of  one  country  is  not  presumed  to 
know  the  law  of  a  foreign  jurisdiction,  nor 
'will  the  courts  even  take  judicial  notice  of 
'«uch  laws.  '  fliey  are -regarded,  not  as  mat- 
ters of  law,  but  as  facts,  to  be  prbVed  as  other 
facts.  Am.  &  Eng.  Enc.  of  law  (2d  ed.>  page 
1057.  It  follows,  upon  this  doctrine,  that 
as  between  these  parties,  residents  of  differ- 
ent jurisdictions,  and  subjects  of  different 
sovereignties,  the  defendant's  representations 
as  to  the  law  of-  Iowa  affecting  the  plaintiff's 
title  to  land  here  situated  was  a  representa- 
tion of  fact,  in  the  strict  legal  sense  of  the 
word.*' 

In  Epp  V.  Hinton,  91  Kan.  518,  138  !Pac. 
676,  L.R. A.1915A  675,  it  appeared  that  tho 
plaintiff  was  induced  to  buy  a  tract  df  land 
in  the  state  of  Xolorado  on  the  defendant*8 
reptesentatiott  that  the  land  was  irritable. 
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The  plaintiff  found  subsequently  that  he  had 
water  rights  only  as  to  part  ol  the  land  con- 
veyed to  him.  The  defendant  contended  that 
the  question  whether  the  owner  of  the  land 
was  entitled  to  water  for  its  irrigation  was 
not  one  of  fact  but  of  opinion  or  law,  and  that 
a  wrong  statement  thereto  could  not  amount 
to  such  a  false  representation  as  to  consti- 
tute fraud.  The  court  in  deciding  for  the 
plaintiff  said:  ''The  question  whether  land  is 
irrigable,  in  the  sense  that  the  owner  has  a 
legal  right  to  water  to  be  used  upon  it,  neces- 
sarily depends  upon  the  local  law  on  the  sub' 
ject.  It  is  said  that  a  false  representation  as 
to  a  matter  of  law  will  not  support  an  action 
for  deceit,  because  it  is  essentially  an  ex- 
pression of  opinion.  (14  Am.  &  £ng.  Enc.  of 
Law,  65;  20  Cyc.  54.)'  But  the  question — 
What  is  the  law  of  another  state? — is  re- 
corded as  one  of  fact  (Osincup  v.  Henthorn, 
89  Kan.  58,  130  Pac.  652,  annotated  in  46 
L.R.A.(N.S.)  174),  and  a  misstatement  con- 
cerning it  nuiy  be  actionable  (20  Cyc.  54). 
We  think  the  representations  here  relied  upon 
could  form  the  basis  of  the  action  apart  from 
this  consideration.  The  matter  did  not  turn 
upon  some  general  proposition — a  naked  legal 
question.  There  was  evidence  that  the  plain- 
tiff was  told  that  conditions  existed  that  made 
it  safe  for  him  to  depend  upon  using  the 
water  unchallenged,  from  the  circumstance 
that  it  had  previously  been  used  upon  this 
land.  As  a  practical  matter  thia  was  a  ques- 
tion of  fact.  The  modern  tendency — a  whole- 
some one — is  to  restrict  rather  than  extend 
the  immunity  of  one  who  gains  an  advan- 
tage over  another  by  purposely  misleading 
him." 

Where  a  person  induces  another  to  buy  a 
county  warrant  by  fraudulently  representing 
that  the  warrant  was  a  legal  and  binding 
obligation  of  a  county  in  another  state,  when 
as  a  matter  of  fact  the  warrant  was  barred 
by  the  statute  of  limitations  of  that  state,  it 
was  held  that  the  misrepresentation  was  one 
of  fact  and  law,  and  that  the  person  who 
bought  th^  warrant  relying  on  these  represen- 
tations had  a  right  of  aetlon  to  recover  what 
he  paid  for  tlie  warrant.  Wood  v.  Koeder,  50 
Neb.  476,  70  N.  W.  21,  wherein  the  court  said: 
*'A9  a  general  rule,  a  misrepresentation  which 
involves  a  statement  of  matters  of  law  is  one 
upon  which  a  party  cannot  rely,  as  all  par- 
ties are  bound  to  know  the  law.  (Burt  v. 
Bowles,  69  Ind.  1;  Upton  v.  Tribilcock,  91  U. 
S.  45  [23  U.  S.  (L.  ed.)  203]).  But  this 
is  not  a  universal  rule  and  has  its  exceptions. 
(BigeloW)  Fraud,  p.  9.)  A  misrepresentation 
which  includes  the  opinion  of  a  law  of  another 
state  is  without  the  rule,  and  may  be  fraudu- 
lent ;  and  ignorance  of  the  law  may  be  pleaded 
by  the  party  to  whom  the  misrepresentations 
were  made.  (King  v.  Doolittle,  1  Head 
(Tenn.)  77.)     The  statement  made  by  plain- 


tiff in  error  was  one  of  fact  and  law.  It  cm- 
braced  the  element  of  the  operation  of  the 
law  of  Colorado  in  regard  to  the  limitation 
of  actions  on  the  remedy  for  nonptayment  of 
the  warrant,  the  subject-matter  of  the  con- 
tract between  the  parties^'  and  whether  or 
not  he  was  possessed  of  knowledge,  the  effect 
was  the  same.  It  was  not  necessary  to  either 
plead  or  prove  scienter.** 

In  Busch  V.  Busch,  12  Daly  (N".  Y.)  476, 
it  appeared  that  the  plaintiffs  who  lived  in 
Germany  were  the  parents-in-law  of  the  de- 
fendant whose  husband  died  intestate  leaving 
property  in  the  state  of  New  York.  The 
plaintiffs  and  defendant  were  the  only  heirs 
at  law.  The  defendant  represented  to  the 
plaintiffs  that  by  the  laws  of  New  York  she 
was  entitled  to  the  entire  estate  and  thereby 
induced  them  to  sign  a  contract  by  which 
they  relinquished  all  claims  on  the  property 
of  their  son.  The  defendant  in  consideration 
of  this  agreed  to  pay  to  the  plaintiffs  the  sum 
of  3,000  marks- and  they  on  their  part  agreed 
to  pay  for  the  tombstone  to  be  erected  over 
the  grave  of  their  deceased  son  and  to  pay 
all  the  expenses  incurred  during  his  sickness. 
This  agreement  was  drawn  up  in  Germany 
where  the  parents-in-law  lived  and  where  the 
defendant  then  was.    The  agreement  was  aet 

'aside,  the  court  saying:  "The  refusal  to 
wait  a  year,  upon  the  ground  that  the  plain- 
tiffs had  nothing  to  8ay»  as  everything  be- 
longed to  her,  and  her  apparent  liberality  in 
allowing  them  3,000  marks  out  of  moneys 
which  the  deceased  had  plaeed  in  the  savings 
bank  in  Bremervorde,  the  receipt  for  which 
he  had  deposited  with  his  mother,  out  of 
which  3,000  marks»  the  parents  could  pay  all 
the  expenses  incurred  during  his  illness  at 
Bremervorde,  and  erect  a  tombstone  over  his 
grave^  was  well  calculated  to  mislead  people 
living  in  a  small  town  in  Germany,  who  were, 
as  they  testify,  wholly  unacquainted  with  the 
laws  of  the  state  of  New  York,  where  their 
son  had  resided  before  he  returned  to  Bremer- 
vorde, with  the  defendant  as  his  wife,  and 
where  he  died  twenty-three  days  before  this 
agreement  was  entered  into.  The  impression 
left  upon  my  mind  by  the  whole  evidenoe, 
is  that  the  arrangement  which  was  carried 
out  so  soon  after  the  death  of  the  deceased, 
and  embodied  in  the  agreement,  was  contrived 
by  the  defendant  to  get  all  the  property  of 
the  deceased  into  her  possession,  except  what 
was  necessary  to  pay  the  debts  in  Bremer- 
vorde, for  which  his  estate  would  be  liable, 

^  and  the  cost  of  a  tombstone." 

It  was  held  in  Anderson  v.  Heasley,  95  Kan. 
572,  148  Pac  738,  that  the  defendant's  mis- 
representation as  to  the  rights  of  a  lease- 
holder of  state  lands  in  the  state  of  Colorado 
issued  under  the  law  of  that  state,  whereby 
the  plaintiff  was  induced  to  buy  lands  of  that 
character,  gave  rise  to  an  action  for  damages 
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on  the  ground  of  fraud.  The  oourt  said: 
"The  defendant  contends  that  there  was  er* 
ror  in  admitting  evidence  to  prove  the  rep< 
resentations  concerning  the  rights  the  plain- 
tiff  would  ohtain  under  the  lease.  In  support 
of  this  contention,  the  defendant  says  that 
the  lease,  issued  under  the  law  of  the  state 
of  Colorado,  was  a  public  document^  the  con* 
tents  of  which  the  plaintiff  was  bound  to 
know.  Presenting  substantially  the  same 
question,  the  defendant  contends  that  instruo- 
tions  five  and  six  were  proper  and  should 
have  been  given  as  requested,  and  that  it 
was  error  not  to  do  so.  These  instructions 
concern  the  obligation  of  the  plaintiff  to 
know  the  law  of  the  state  of  Colorado,  under 
which  this  lease  was  purported  to  have  been 
given,  and  his  obligation  to  know  the  terms 
of  the  lease,  without  regard  to  any  repre- 
sentation made  concerning  them.  We  cannot 
tell  from  this  record  what  the  law  of  the 
state  of  Colorado  is.  There  is  no  evidence 
concerning  the  law  of  that  state,  nor  that  this 
lease  was  made  under  that  law.  In  Alexan- 
dria, etc.  R.  Co.  V.  Johnson,  61  Kan.  417,  69 
Pac.  1063,  this  court  said:  'The  statutes  and 
decisions  of  a  sister  state  are  unknown  to 
our  courts  in  cases  in  which  they  may  be 
drawn  in  question,  and  th^  must  be  proved 
as  facts;  and  unless  a  statute  or  decision  of 
another  state  haa  been  introduced  in  evidence 
to  the  court  below,  this  court  will  not  notice 
it  upon  a  review  of  the  ease,'  (Syl.  ^  2.) 
Tlie  rule  is,  that  false  representations  with 
respect  to  the  law  of  another  state  may  be 
the  basis  of  an  action  for  damages  on  the 
ground  of  fraud.  (£pp  v.  Hinton^  91  Kan. 
513,  139  Pac.  576.)" 

In  Windram  v.  French,  15X  Mass.  547,  24 
N.  E.  914,  8  L.R.A.  750,  it  appeared  that  the 
defendants  issued  certificates  of  stock  in  a 
New  Hampshire  corporation  which  bore  on 
their  face  the  words:  "Incorporated  under 
the  laws  of  the  state  of  New  Hampshire. 
Nonassessable."  Nothing  had  been,  in  fact, 
paid  on  the  stock.  It  was  held  that  the  state- 
ment was  a  fraudulent  representation  that 
the  stock  was  under  the  law  of  New  Hamp- 
shire exempt  from  further  assessment. 
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Sminent  Bomniii  —  Sffeet  of  'Pwtckmwm 
of  Property. 

In  an  action  for  compensation  for  land  con- 
demned by  a  water  company  as  authorized  bv 
section  34  of  Act  April  29,  1874  ( P.  L.  73  U 
contemplating  that  the  company  must  try  to 
agree  with  the  owner  upon  the  purchase  pries 
before  resorting  to  condemnation  proceedings, 
purchases  from  an  owner  must  be  considered 
m  subsequent  legal  proceedings  for  lands 
needed  for  the  same  public  improvement,  as 
though  made  in  due  course  of  the  exercise 
of  the  right  of  eminent  domain,  and  not  as 
separate  private  transactions. 

Aaiotmt  of  O^mpoBaatiom  -•  Bleas^nts 
of  ITalttO  ^  Fee«lift»  AdaptftMllty* 

In  an  action  for  compensation  for  land 
condemned  by  a  water  company  for  a  public 
improvement,  expert  witnesses  in  estimating 
the  market  value  of  such  land  may  consider, 
as  an  element,  its  adaptability  for  the  par- 
ticular use  for  which  it  is  being  appropriated. 

[See  85  Am.  St.  Rep.  297.] 

Prloe  Paid  by  Condemnor  to  Others. 

Sxpert  witnesses  may  not  take  into  account 
the  general  rise  or  fall  common  to  all  prop^- 
erty  consequent  upon  the  coming  of  the  im- 
provement as  suggested  by  the  prices  which 
the  company  has  been  obliged  to  pay  to  secure 
other  lands. 

[See  note  at  end  of  this  case.] 

Market  PHee  as  Criterion* 

The  compensation  to  which  an  owner  is  en- 
titled is  what  the  property  immediately  prior 
to  the  taking  would  have  produced  to  him  in 
the  open  market,  and  not  what  it  might  be 
worth  to  the  company  taking  ijb. 

Price  Paid  by  Condemnor  to  Otbers. 

Where  expert  witnesses  testified  for  plain- 
tiff as  to  the  value  of  the  land  taken,  defend- 
ant's objection  to  their  consideration  of  "any 
sales  that  were  made  to  the  defendant  coni- 
pany"  is  properly  overruled,  where  there  is 
no  notice  or  intimation  that  the  sales  in 
question  were  in  fact  purchases  by  the  de- 
fendant after  the  location  of  its  reservoir  or 
subsequent  to  or  in  the  course  of  actual  con- 
demnation proceedings. 

[See  note  at  end  of  this  case.] 

Pecnliar  Adaptability  of  Property. 

Where  the  only  evidence  in  an  owner's  ac- 
tion against  a  water  company  for  land  con- 
demned by  it,  including  that  of  defendant's 
engineer,  showed  that  the  land  was  especially 
adapted  for  dam  purposes,  it  is  not  error  to 
permit  the  jury  to  consider  that  fact  in  de- 
termining its  value  prior  to  the  taking. 

[See  85  Am.  St.  Rep.  297.] 
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Trial    —    StHkins    Ottt    testimony    —  plaintiff  ownod  a  traet  of  31  acres,  six  and 

Time  for  Motion.  one-half  of  which  were  appropriated  by  the 

The  refusal  to  strike  out  testimony  on  a  defendant  company;  the  parties  were  unable 

motion  made  after  a  witness^ has   left  the  ^  ^              ^^^  ^     ,jgg    ^  viewers  were  ap- 

stand   8  not  reversible  error  and  in  such  case  .  ^^    ^^^  ^     pMntiS,  being  dissatisfied 

the  only  course  open  is  to  ask  that  the  jury  '^ ...       '  .             j    j.    .    v             ^    ^u    /^ 

be  instructed  to  disregard  objectionable  evi-  "'*'»  «J«'  »''»'<».  *^^  ^u  auie  to  the  Ck>m- 

^gQ^  mon  Pleas;  he  secured  a  verdict  for  $9,547, 

Motion   to    Strike   Embraeing    Compe-  "^^'^^^   ^a»  subsequently  reduced   to  $6,000; 

tent  Testimony.  ^^^  defendant  has  appealed  from  the  judg- 

Where  it  appealed  on  ^orose^examinflAipn  of  ment   entered  on   this   reduced  verdict,    and 

plaintifT's  witnesses  and  from  defendant's  evi-  complains  of  certain  rulings  on  the  eridenee 

dence  that  certain  sales  relied  on  by  plain-  and  instraetions  to  the  jury. 

tifFs  witnesses  in  their  estimate  of  the  value  xhe  chief  error  alleged  is  that  the  expert 

of  the  property  were  sales  to  the  defendant  witnesses,    [111]    called   by   the   plaintiff   to 

m  the  course  of  condemnation,  the  refusal  to         ^         *u  k        <   l:     ^«>.  ^  *J.      . i 

strike  out  such  testimony  is  proper,   where  f^^^l;   the   value   of   his   property     were    al- 

the  motion  is  so  comprehensive  as  to  include  '<'*'«<*  *»  ^^^^  ^»«»''  respective  estimates  on 

all  the  testimony  of  the  witnesses,  and  is  not  the  prices  paid  by.  the  defendant  for  other 

made  until  the  close  of  defendant's  case,  when  lands  previously  purchased  or  acquired  by  it 

the  issues  are  to  be  presented  to  the  jury.  in  the  course  of  the  improvement.     There  is 

View  —  Purpose  and  liimitations  —  In*  no    particular    difficulty    about    the    general 

strnetions.  principals    involved    in   this   complaint;    but 

In  an  action  foi-  compensation  for  property  the  trouble  arises  in  their  application  to  the 

condemned  by  a  water  company,  charge  that  f^cts  in  tbe  case,  when  we  examine  the  man- 

the  jury  should  simply  go  on  the  land  t^  view  ^^^  .^  ^^^.^^  ^^^  j^^^^  ^^^^  presented  in  tbe 

the   ground   and   the   location   so   that  they  xti^       j          v         i^  i^        t 

migl^  intelligently  understand  the  evidence  ^°"^,*  ^^'^.t"  V"^  T  brought  here  for  review, 

which  would  be  introduced  in  court,  and  not  We  shall  first  determine  the  guiding  rules 

for  the  purpose  of  deciding  the  case  from  of   law    and   then   consider   the  question    of 

what   they    saw   there,   or   from   what  they  their  application.     Section  34  of  the  Act  of 

might  hear,   and   that  they  should   not   use  April  29,   1874,  P.  L.  73,  confers  the   right 

what  they  saw  in  the  shape  of  substantive  of   eminent   domain    upon   water   companies 

evidence   from   which   they    should  find   the  ^^^  authorizes  such  corporations  before  they 

damages,  but  in  order  to  understand  the  evi-  «^h^,j     ^^^^  ^                          1^„^            ^ 

dence,  is  proper.  /,.,    .,        .                  -.  ^    xu         *  r 

*       ^    *^  agree  with  the  owner  or  owners  thereof  for 

Appeal  from  Court  of  Common  Plea.,  Som'-  **■«  P°"='«'"*  '*  «?  ""'«*'  thereof  a.  may  be 

f '^        .         -  .  -    ,  necessary ,    but    in    case    they    cannot 

erset  county:     Johnson,  Judge.  ^ V.     .._      r*     ^     j        i     u  n  i.    i.  >i 

*^                      '         ^  agree  proceedings  [to  condemn]  shall  be  had 

...        .        -        ,     «T  ji         x»-       1  .  i.*m        "  Section  41  of  the  same  statute  pro- 

Action    by    Joseph    Wadgworth,    plaintiff,  ^.j^.     ..j„  ^„  ^^^   .^   ^^.^^    under   the 

against  Manufacturer's  Water  Company    de-  .^^^^  „f  ty,  .,4           corporation  is  per- 

fendant.    Judgment  for.  plaintiff.    Defendant      ^j^^^    ^^    ^^^ j/^^^   *~         ^^^  ^^^ 

appeals.    The  facts  are  stated  m  the  opinion.  ^.^  corporation  cannot  agree  with  the  own- 

^M>xA»wjM/.  ^j,  ^j,  owners......    upon  the  compensation 

,  the  court  of  Common  Pleas  of  the 

J,  O.  Daviet,  P,  B.  Hamilion  and  Uhl  d      pro^r  county shall  appoint  five 

Ealy  for  appellant.  freeholders and  they  shall  estimate  and 

Frank  P.  Bamhart  and  Berkey  d  Shaver      determine  the value  of  said  lands " 

for  appellee.  This  act  plainly  contemplates  that,  in  each 

instance,  where  a  water  company  desires  to 

[110]  MoscHziSi^KB,  J. — ^Defendant  is  a  acquire  property,  for  a  reservoir  or  other 
water  company  du^  organized  under  the  laws  public  purpose,  the  corporation  must  make 
of  Pennsylvania;  in  order  to  secure  a  supply  .  an  effort  to  agree  with  the  owner  upon  a  pur- 
of  water  for  the  City  of  Johnstown,  it  lo-  chase-price  before  resorting  to  condemnation 
cated  a  reservoir  and  proceeded  to  obtain  the  proceedings.  Therefore,  it  follows  as  a  mat- 
required  land,  in  all  about  one  thousand  ter  of  course  that,  when  in  any  given  case 
acres;  at  the  time,  the  properties  necessary  this  prerequisite  is  observed,  and  negotiations 
to  the  contemplated  improvement  were  held  are  successfully  carried  through  to  an  accom- 
by  34  different  owners,  and,  in  most  part,  they  plished  purchase,  in  subsequent  legal  proceed- 
were  taken  over  by  purchase;  all  save  three  ings  to  gain  possession  of  other  lands  needed 
of  these  purchases  were  consummated  by  the  for  the  same  public  improvement,  all  such 
defendant  in  course  of  the  condemnation  of  prior  [112]  purchases  must  be  considered  and 
the  respective  pieces  of  land,  and  all  of  them  treated  as  though  made  in  the  due  course 
were  made  subsequent  to  the  location  of  tbe  of  the  exercise  of  the  right  of  eminent  do- 
reservoir  and  after  one  or  more  condemna-  main,  and  not  as  separate  private  transac- 
tion   proceedings   had   been    instituted;    the  tions.     Moreover,  when,  in  any  instance,  it 
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becomes  necessary  for  a  water  company  to 
resort  to  condemnation  in  order  to  acquire 
land  for  a  public  improvement,  in  estimating 
the  market  value  of  such  land,  while  an  ex« 
pert  may  consider,  as  an  element,  its  adap« 
tability  for  the  particular  Use  for  which  it  is 
being  appropriated  (North  Shore  R.  Co.  v. 
Pennsylvania  Co.  251  Pa.  St  445,  448,  96  Atl. 
990;  Kleppner  v.  Pittsburgh,  etc.  R.  Co.  SS47 
Pa.  St.  605,  93  Atl.  765;  Marine  Coal  Co.  v. 
Pittsburgh,  etc.  Co.  246  Pa.  St.  478,  485,  92 
Atl.  688;  Brown  v.  Forest  Water  Co.  213  Pa. 
St.  440,  441,  62  Atl.  1078;  Gearhart  v.  Clear 
Spring  Water  Co.  202  Pa.  St.  202,  296,  297, 
51  Atl.  891;  Pittsburgh,  etc.  R.  Co.  v.  Pat- 
terson,  107  Pa.  St.  461,  464,  465),  yet  neither 
he,  nor  the  jurors  who  are  to  pass  upon  the 
damages,  may  take  into  acoount  the  general 
rise  or  fall '  common  to  all  property  in  the 
neighborhood  consequent  upon  and  directly 
due  to  the  coming  of  the  improvement  (Har- 
ris V.  Schuylkill  River  East  Side  R.  Co.  141 
Pa.  St.  242,  262,  253)  21  Atl.  590,  23  Am. 
St.  Rep. '278,  as  suggested  by  the  prices  which 
the  corporation  has  been  obliged  to  pay  to 
secure  other  lands;  for  ''what  the  particular 
owners  [of  such  other  lands]  were  willing 
to  accept  or  had  accepted  from  the  company, 
by  way  of  settlement  or  compromise,"  is  no 
proper  criterion  of  the  value  of  plaintiff's 
property;  Pennsylvania  Schuylkill  Valley  R, 
Co.  ▼.  Zieraer,  124  Pa.  St.  560,  571,  17  Atl. 
187;  East  Pennsylvania  R.  Co.  v.  Hiester^ 
40  Pa.  St.  53,  56.  In  condemnation  cases, 
evidence  of  this  character  might,  to  a  degree, 
indicate  what  the  defendant  water  company 
considered  the  land  previously  acquired  worth 
to  it;  but,  in  such  instances,  the  compensa- 
tion to  which  an  owner  is  entitled  is  what 
the  property  in  question  would,  immediately 
prior  to  the  taking,  have  produced  to  him  in 
the  open  market,  "not  what  it  migbt.be  worth 
to  the  defendant  taking  it:"  Lehigh  Coal  Co. 
V.  Wilkesbarre,  etc  R.  Co.  187  [113]  Pa. 
St.  145,  151,  41  Atl.  37;  West  Chester,  etc. 
Plank  Road  O).  v.  Chester  County,  182  Pa. 
St.  40,  48,  37  Atl.  905;  Clarion  Turnpike, 
eta  Co.  V.  Clarion  County,  172  Pa.  St  243, 
250,  33  Atl.  580. 

Finally,  the  rule  is  well  stated  by  Mr.  Jus- 
tice Holmes  in  City  of  New  York  v.  Sage, 
289  U.  S.  67,  61,  57  U.  S.  (L.  ed.)  1220,  46 
L.R.A.(N.S.)  391,  36  S.  Ct.  25,  60  U.  S.  (L. 
ed.)  148,  where  he  says)  "No  doubt,  when 
this  elass  el  questions  first  arose,  it  was 
said  in  a  general  way  that  adaptability  to* 
the  purpbses  for  whi<^  the  land  could  be  used 
most  profitably  was  to  be  considered;  and 
that  is  true.  But  it  is  to  be  considered  only 
so  far  as  the  public  woidd  have  considered  it 
if  the  land  had  been  offered  for  sale  in  the 
absence  of  the  city's  exercise  of  the  power  of 
eminent  domain.  The  fact  that  the  most 
profitable  use  could  be  mads  only  in  connec- 


tion "With  other  land  is  not  conclusive  against 
its  being  taken  into  account,  if  the  union  of 
properties  necessary  is  so  practicable  that  the 
possibility  would  affect  the  market  price. 
But  what  the  owner  is  entitled  to  is  the  value 
of  the  property  taken,  and  that  means  what 
it  fairly  may  be  believed  that  a  purchaser  in 
fair  market  conditions  would  have  given  for 
it  in  fact — not  what  a  tribunal  at  a  later 
date  may  think  a  purchaser  would  have  been 
wise  to  give,  nor  a  proportion,  of  the  advance 
due  to  its  union  with  other  lots.  The  city 
[here  the  water  company]  is  not  to  be  made 
to  pay  for  any  part  of  what  it  has  added  to 
the  land  by  thus  uniting  it  with  other  lots, 
if  that  union  would  not  have  been  practic- 
able or  have  been  attempted  except  by  the 
intervention  of  eminent  domain.  Any  rine  in 
value  before  the  taking,  not  caused  by  the  ex- 
pectation of  that  event,  is  to  be  allowed,  but 
we  repeat  it,  it  must  be  a  rise  in  what  a 
purchaser  might  be  expected  to  give."  See 
also  McGovem  v.  New  York,  229  U.  S.  363, 
373,  33  S.  Ct.  876,  and  North  Shore  R.  Co. 
r.  Pennsylvania  Co,  251  Pa.  St.  445,  448» 
et  seq,  96  Atl.  990. 

Our  decisions  are  in  practical  accord  with 
the  law  as  laid  down  in  the  above  quoted  ex- 
cerpt, and  no  serious  inconsistency  exists  in 
the  Pennsylvania  cases  upon  the  subject  in 
hand.  In  Pittsburgh,  etc.  R.  Co.  v.  [114] 
Robinson,  95  Pa.  St  426,  432,  there  is  nothing 
to  show  that  the  sales  referred  to  were  pur- 
chases of  land  for  one  and  the  same  improve- 
ment, or,  if  so,  that  they,  or  i^ny  of  them, 
were  made  in  the  course  of«  or  in  anticlpaUoR 
of,  condemnation  proceedings;  and,  even  if 
they  were,  ther^  is  nothing  to  indicate  that 
the  witness,  whose  testimony  we  ruled  should 
have  been  admitted,  intended  to  base  his  esti- 
mate of  value  upon  these  sales.  On  the  con- 
tra ry»  it  appears  that  the  sales  there  in 
question  were  merely  being  used  to  show  the 
witness's  familiarity  with  real  estate  transac- 
tions in  the  neighborhood,  in  order  to  qualify 
him  as  an  expert;  in  .connection  with  this 
esse  see  Friday  v.  Penn.  R.  Co.  204  Pa.  St. 
405,  409,  411,  54  Atl.  339,  whefe  we  reversed 
a  judgment  for  the  plaintiff,  because  certain 
of  her  experts  had  been  permitted  to  testify, 
when,  as  a  matter  of  fact,  their  only  knowl- 
edge of  "the  value  of  property  in  the  vicin- 
ity was  of  the  price  paid  by  the  same  de- 
fendant for  some  adjoining  pieces."  Again, 
Burns  v.  Pennsylvania  R.  Co.  229  Pa.  St. 
648,  652,  79  Atl.  125,  does  not  rule  that  ''evi- 
dence of  the  value  of  [other]  lots  taken  by 
the  defendant  company  in  its  condemnation 
proceedings"  was  competent  proof  of  the 
value  of  the  land  in  suit;  but  merely  that, 
since  the  plaintiff  had  put  in  evidence  a  deed 
for  such  other  lots,  which  apparently  indi- 
cated the  prices  paid  therefor,  and  this  "for 
the  purpose  of  showing the  value  of  the 
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lots  taken  by  the  defendant  company  in  its 
condemnation  proceedings/'  under  the  circum- 
stances, the  latter  should  have  been  permitted 
to  explain  the  consideration  named  therein. 

As  already  indicated,  however,  the  substan* 
tial  question  on  the  present  branch  of  this 
case  is:  Does  the  record  brought  before  us, 
by  the  several  assignments  on  the  subject  we 
have  been  discussing,  show  material  error  in 
the  application  of  the  established  rules  of  law 
to  the  facts  as  they  were  developed  in  the 
court  below?  In  other  words,  having  de- 
termined the  law,  we  must  now  look  to  its 
application. 

[115]  The  relevant  assignments  show  that, 
when  the  experts  for  the  plaintiff  were  ex* 
amined  in  chief,  in  each  instance,  counsel  for 
the  defendant  objected  to  the  witness  taking 
into  consideration,  in  making  up  his  estimate 
of  the  value  of  the  plaintiiTs  property,  *'any 
sales  that  were  made  to  the  defendant  com- 
pany;" whereupon,  the  trial  judge  in  over* 
ruling  the  objection,  said:  "My  decision 
flatly  is,  that  if  there  were  sales  made  in  the 
market  to  this  defendant,  in  other  matters,  of 
other  lands,  in  this  neighborhood,  that  the 
witness  may  consider  those  sales  and  the 
prices  received  therefor."  While  the  words 
used  upon  each  occasion  slightly  differ,  yet 
the  language  just  quoted  fairly  presents  the 
complaint  of  counsel  and  the  ruling  of  the 
court  as  set  forth  in  the  several  assignments 
now  under  consideration.  As  the  matter  is 
brought  before  us  in  these  specifications  of 
error,  it  cannot  properly  be  said  that  the 
trial  judge  erred  in  his  rulings;  for  the  objec- 
tion was  to  *'any  sales  that  were  made  to 
the  defendant  company,"  without  notice  or 
intimation  that  the  sales  in  question  were,  in 
fact,  purchases  by  the  defendant  after  the 
location  of  its  reservoir,  or  that  they  were 
made  subsequent  to  or  in  the  course  of  actual 
condemnation  proceedings.  Moreover,  the 
words  of  the  trial  judge  distinctly  convey  the 
impression  that,  at  this  stage  of  the  evidence, 
he  did  not  understand  these  sales  to  be  of 
the  character  just  suggested;  but,  rather,  that 
he  conceived  them  to  be  purchases  made  by 
the  defendant  in  the  open  market  without  any 
qualifying  attending  circumstances. 

It  is  true  that  subsequent  cross-examination 
of  some  of  the  plaintiff's  experts  elicited  indi^ 
cations  that  certain  of  the  sales  relied  upon 
by  them,  in  making  their  estimate  of  the 
value  of  the  property  in  controversy,  were  of 
lands  purchased  by  the  defendant  in  the 
course  of  condemnation,  and,  later,  the  uncon- 
tradicted testimony  produced  by  the  defend- 
ant proved  such  to  be  the  fact;  but  the 
assignments  of  error  which  complain  of  the 
refusal  [116]  to  strike  out  the  objectionable 
testimony  of  these  experts  show  the  overrul- 
ing of  a  motion,  which,  in  effect,  was  so  com- 
prehensive as  to  include  all  the  evidence  given 


by  the  witnesses  in  question;  and,  further- 
more, this  motion  was  not  interposed  until 
the  close  of  the  defendant's  case,  when  the 
issues  were  about  to  be  presented  to  the  jury. 
It  may  be  that  most  of  the  experts  called  by 
the  plaintiff  based  their  estimates  upon  the 
improper  standard  now  complained  of,  yet 
their  evidence  indicates  that  they  also  con- 
sidered other  relevant  and  competent  sales; 
therefore,  had  a  prompt  motion  been  made  to 
strike  out  the  incompetent  parts  of  their 
testimony,  the  trial  judge  would  have  had  an 
opportunity  to  eliminate  the  bad  and  pre- 
serve the  good,  which  would  stiU  have  left 
the  plaintiff  some  substantial  proofs  on  the 
question  of  the  value  of  his  land.  To  have 
granted  the  motion  when  and  as  made,  how- 
ever, would  have  prejudiced  the  plaintiff's 
case  seriously  and  unwarrantedly. 

Since  the  defendant's  original  objection  to 
the  evidenoe  subsequently  sought  to  be  elimi- 
nated was  properly  overruled,  for  purposes  of 
our  present  inquiry  the  case  stands  as  though 
the  evidenoe  in  question  had  been  admitted 
without  objection;  and,  under  these  circum- 
stances, we  have  but  recently  ruled  that  a 
refusal  to  strike  out  testimony  ''made  after 
the  witness  has  left  the  stand"  will  not  be  ad- 
judged reversible  error.  "In  such  a  case,  the 
only  course  is  to  ask  that  the  jury  be  in- 
structed to  disregard  the  testimony:"  Forater 
V.  Rogers,  247  Pa.  6t.  64,  62,  et  seq.  93  Atl. 
26,  and  authorities  there  cited.  See  also 
Henry's  Flenna.  Trial  Evidence^  387-9,  and 
Brown  ▼.  Kolb,  8  Pa.  Super.  Ct.  413,  422. 
In  the  case  at  bar  a  request  of  this  char- 
acter was  granted;  and,  after  verdict,  the 
court  below  gave  the  defendant  further  relief 
by  ordering  a  remittitur  of  all  damages  above 
$6,000.  The  trial  judge  expresses  the  view 
that  the  amount  finally  allowed  is  fair  and 
reasonable;  it  may  be  too  high,  but,  since 
all  the  testimony  in  the  case,  including  [117] 
that  of  defendant's  eikgineer,  shows  the  land 
in  controversy  to  be  specially  adapted  for 
dam  purposes,  we  cannot  agree  with  the  de- 
fendant's contention  that  the  record  is  entire- 
ly devoid  of  proper  evidenoe  to  support  the 
reducted  verdict. 

One  other  matter  remains  to  be  considered. 
When  the  Common  Pleas  jury  was  sworn,  on 
October  10,  1916,  a  view  of  Gie  premises  in 
controversy  was  pertnitted.  At  that  time,  the 
trial  judge  said  to  the  jurors,  inter  aUa,  "Tou 
simply  go  on  the  land  to  view' the  ground  and 
'the  location,  so  that  you  may  intelligently 
understand  the  evidenoe  that  will  be  intro- 
duced in  court,  and  not  for  the  purpose  of 
deciding  the  case  from  what  you  see  there  or 
from  what  you  may  hear,  but  for  the  purpose 
of  viewing  the  location  and  having  an  in- 
telligent understanding  of  the  evidence  that 
is  produced  on  the  trial  here  in  court."  No 
exception  was  taken  to  these  remarks;  but,  on 
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Octofatt.  a3»  1A16,  After  tiw  trtel  Jnd  been 
concluded,  the  defendant  took  a  general  ex- 
ception to  tbe  eharge  of  tbm  court,  from  whioh 
the  following  is  an  excerpt:  ^'Ton  went  npon 
the  ground/  inspected  the  dam  and  the  prem- 
ises of  the  plaintiff  and  those  portions  taken 
by  the  defendant  from  the  plaintiflT  for  the 
dam  purposes,  not  that  you  would  use  what 
you  saw  in  the  shape  of  subetantive  evidence 
from  which  you  Would  find  the  amount  of 
damages,  but  in  order  that  you  would  under- 
stand and  appreciate  the  evidence  produced 
here  in  court  by  both  sides."  On  this  appeal, 
complaint  is  made  of  these  instructions  in 
full.  While  there  may  be  some  doubt  of  the 
defendant's  right,  under  his  general  excep- 
tion to  the  charge,  to  assign  the  first  above 
quoted  excerpt  as  error,  yet  the  substantial 
question  sought  to  be  raised  is  fully  covered 
by  the  second,  and  that  is:  did  the  trial  judge 
unduly  limit  the  purpose  lind  possible  effect 
of  the  personal  inspection  of  the  premises 
made  by  the  jury? 

A  determination  of  the  question  jiist  stated 
requires  an  'e^^amination  of  out  rulings  upon 
the  point  at  issue,  in  [118]  other  like  cases. 
In  Hartman  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.  22  W.  N.  C.  (Pa.)  84,  86, 
wtt  said:  ^'Undoubtedly,  when  a  jury  have 
viewed    and   examined   the    premises,    their 

own    observation is    just    as    go6d    as 

that  of  any  of  the  witnesses,  and  whilst 
they  are  not  to  disregard  the  testimony 
produced  on  the  trial,  th^  are,  neverthe- 
less, not  required  to  repudiate  the  evidenee 
of  their  own  senses."  In  Flower  v.  Balti- 
more, etc.  R.  Co.  132  Pa.  St.  524,  526,  19 
Atl.  274,  the  trial  judge  instructed  the  jury: 
''You  have  seen  the  land,  but  you  are  not  to 
take  for  granted  that,  you  can,  because  yx)u 
have  seen  it^  be  witnesses,  or  render  a  verdict 
upon  your  own  judgment  from  that  view;  the 
law  does  not  permit  that.  You  are  only  per- 
mitted to  view  the  land,  thai  you  may  the 
better  understand  the  testimony.  The  ralue 
of-  the  land  you  are  to  aseer^in  from  that 
witnesses.  Whatever  Assistance  a  view  may 
have  been  to  you  in  adopting  a  vatne,  or  in 
gfring  credit  to  the  witnesses,  yon  are  en- 
titled to  look  at  and  consider ,   and, 

after  you  have  weighed  all  the  evidence,  aided 
by  your  own  view  of  the  premises,  you  are 

to    give    the    plaintiff compensation 

,  if  you  fin^  it  injured."     On  appeal 

we  said  that  we  saw  no  error  in  these  instruc- 
tions, and  added:  'It  was  never  intended  that 
the  view  of  the  jury  should  be  substituted  for 
the  evidence,  and  that  they  should  make  up 
their  verdict  from  the  view  in  disregard 
thereof.  The  object  of  the  view  is,  as  was  cor- 
rectly said  by  the  learned  judge,  to  enable 
them  the  better  to  understand  the  testimony." 
In  Shano  ▼.  Fifth  Ave.  etc.  St.  Bridge  Co.  189 
Pa.*  St.  245,  247,  42  Atl.  128,  69  Am.  St.  Rep. 


808,  we  said:  "The  jurors  had  examined  the 
property,  and  from  what  they  saw  and  knew, 
aa  well  as  from  the  testimony  of  witnesses, 
they  were  to  form  their  own  judgment;  the 
expert  testimony  was  only  an  aid  in  enabling 
them  to  reach  a  conclusion."  In  Grorgas  v. 
Philadelphia,  etc.  R»  Co.  144  Pa.  1,  13,  22 
Atl.  715,  we  stated:  "The  true  rule,  in  such 
cases,  is  believed  to  be  that  the  jury  in 
estimating  the  damages  shall  consider  the 
testimony  as  given  by  the  witnesses,  in  con- 
nection [119]  with  the  facts  as  they  appear 
upon  the  view;  and  upon  the  whole  case,  as' 
thus  presented,  Ascertain  the  difference  be- 
tween the  market  value  of  the  property  im- 
mediately before  and  immediately  after  the 
land  was  taken."  Finally,  in  Roberts  v.  Phila- 
delphia, 269  P».  St.  339,  344,  345,  86  AU..  926, 
no  testimony  was  offered  by  the  defendant 
to  meet  the  evidence  of  the  plaintiff's  wit- 
nesses as  to  the' character  and  value  of  tVe 
property  in  controversy,  yet  the  jurors  were 
instructed  in  such  a  manner  that,  on  appeal, 
w|^  "^ere  led  to  say:  "The  jury  could  have 
understood  from  these  instructions  only  that 
having  eeen  tiie  premises  for  themselves,  they 
were  at  liberty  te  substitute  what  they  saw 
for  the  evidenee  in  the  case  "  We  held  that 
this  was  error,  citing  Fowler  t.  Baltimore, 
etc.  R.  Co.  supra,  and  Hoffman  v.  Blooms^ 
burg,  etc.  R.  Co.  143  Pa.  St.  503,  512,  22  Atl. 
823,  and  observed:  "The  true  rule  is  that  the 
jury  may  resort  to  the  knowledge  acquired  by 
a  view  of  the  premises  only  lor  the  purposes 
of  understanding  the  testimony  of  the  wit- 
nesses and  of  determining  the  relative  weight 
of  conflicting  testimony  as  to  the  Tklue  of 
the  property."  When  the  rule  thus  announced 
is  kept  in  mind,  it  is  apparent  that  the  record 
brought  before  us  by  the  apjiellant's  assign- 
ment^  shows  no  reversible  error,  either  In 
the  m^Ltter  now  under  discussion  or  in  any 
other  respect. 

The  assignments  are  all  overruled  and  the 
judgment  is  affirmed. 


KOTE. 

The  reported  case  holds  that  while  in  atriv^ 
ing  at  the  value  of  property  condemned  for 
a  public  use  the  peculiar  adaptability  of  the 
property  to  that  use  may  be  considered,  the 
question  is  as  to  the  value  of  the  land  In 
the  open  market  and  not  its  value  to  the  con- 
demnor, and  that  accordingly  the  price  paid 
by  the  condemnor  for  other  property  in  the 
vicinity  may  not  be  shown.  The  adaptability 
of  property  taken  under  the  power  of  eminent 
domain  to  a  particular  use  as  an  element  bf 
value  is  discussed  In  the  note  to  Board  of 
Trade  Tel.  Co.  v.  Darst,  85  Am.  St  Rep. 
288;  and  the  admissibility  of  the  price  paid 
by  the  condemnor  for  other. property  for  use 
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in  the  same  improvement  is  considered  in 
the  notes  to  Oregon  R.  etc.  Oo.  v.  Eastlack, 
20  Ann.  Cas.  692,  and  Pacific  R.  etc.  Co.  v. 
Elmore  Packing  Co.  Ann.  Cas.  1014A  371. 


SPAIN 

V. 


OREOOK-WASHUfGTOK    BAILROAD 
Aim  NAVIGATION   COMPANY. 

Oregon  Supreme  Court — ^December  7,  1916.. 
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Appeal  and  Error  —  S^.ope  of  ReTlew, 
—  Verdict  on. Conflicting  Evidence. 

A  jury's  finding  on  substantial  conflicting 
evidence  cannot  be  questioned  on  appeal. 

Carriers   of  Passeac^ers  —  Llaliili^y  » 
Arrest  of  Passenger  by  Conductor. 

Under  La^s  1911,  c.  135,  providing  that  to 
be  intoxicated  or  to  drink  intoxicating  liquor 
ia  an  ordinary  passenger  car  ia  a  punishable 
crime,  and  L.  O.  h*  §  6959,  declaring  that  the 
conductor  of  a  railroad  train,  while  actually 
engaged  as  such,  shall  have  the  power  of  a 
sheriff,  in  each  county  tihrougb  which  the 
train  passes,  to  protect  the  public  peace  and 
arrest  violators  thereof  on  or  near  the  train, 
where  defendant  railroad's  conductor  arrested 
a  sober  passenger  on  the  pretext  that  he  wa8> 
drunk,  the  railroad  cannot  escape  liability 
for  the  tort  cm  the  ground  that  the  conductor . 
was  acting  as  sheriff  and  had  laid  aside  his 
character  aa  defendant's  servant. 

[See  Ann.  Cas.  1914B  638.] 

Evidenee  of  Bad  Faith. 

In  an  action  against  defendant  railroad  by 
one '  claiming  to  have  been  arrested  by  the 
conductor,  ejected  from  the  train,  and  thrown 
into  prison  for  drunkenness,  when  in*  fact  per- 
fectly sober,  testimony  that  plaiatiiFs  com-' 
pan  ions,  who  drank  with  him  from  the  same 
bottle,  were  not  disturbed  by  the  conductor, 
is  admissible  as  bearing  on  the  good  faith  of 
the  conductor  in  making  the  arrest. 


Such  testimony  was  admissible  as  part  of 
the  res  gestae. 

False  Imprisonment  ^  ETidenoe  ^  Con- 
dition of  Jail. 

Where  defendant  railroad^s  conductor  ar- 
rested plaintiff  on  the  pretext  that  he  was 
drunk^  ejected  him  from  the  car,  and  turned 
him  over  to  the  railroad's  watchman,  who 
incarcerated  him  in  a  city  jail,  the  road's 
trespass  was  one  continuing  through  the  in- 
carceration and  up  to  plaintiff's  release,  and 
it  was  liable  for  the  imprisonment,  as  well 
as  the  unlawful  ejection,  so  that  evidence  is 
admissible  to  prove  the  conditioii  of  the  city 
jail. 

[See  19  Ann.  Cas.  614.] 


Elememtii  -mi  Ilatfiago  —  Httmlliatlaa. 

Where  a  railroad  passenger  was  taJcea  from 
the  train  by  the  conductor  and  other  agents 
of  the  road  on  the  pretext  that  he  was  drunk 
and  drinking  in  the  car^  which  arrest  was 
accomplished  with  some  degree  of  physical 
force  and  involved  a  false  imprisonment  oi 
the  passenger,  in  his  action  against  the  road 
he  could  recover  for  humiliation  on  account 
of  the  public  ejectment  from  the  car,  although, 
except  in  oases  of  slander,  breach  of  promise, 
and  tlie  like,  a  recover^'  for  mental  suffering 
unaccompanied  by  physical  injury  will  not  be 
permitted. 

Bvidenoe  —  CliAraetor  of  Assooiate  0€ 
Person  Imprisoned. 

In  an  action  against  a  railroad  for  injuries 
sustained  by  plaintiff  when  arrested  for 
drunkenness,  by  defendant's  conductor,  eject* 
ed  from  the  train,  and  imprisoned,  testimony 
.  of  a  witness,  who  had  given  plaintiff  the 
bottle  from  which  he  was  drinking  at  the 
time  of  the  arrest,  which  plaintiff  claimed 
contained  ginger  ale  instead  of  beer,  that  he 
(the  witness)  was  a  good  clean  athlete  and 
drank  no  liquor,  is  admissible. 

Judgments  —  Conviotion  on  Plea  of 
Gnilty  —  Eifeot  in  Civil  Aetion« 

Where  defendant  railroad  ejected  plaintitT 
passenger  from  its  train,  arresting  and  im- 
prisoning bim  in  the  city  jail  for  being  drunk 
and  drinking  on  its  car,  plaintiff's  plea  of 
guilty  to  a  charge  of  being  drunk  and  disor- 
derly in  the  city  has  no  conclusive  effect  in 
his  subsequent  civil  action  for  his  arrest  and 
ejection  by  the  road. 

[See  note  at  end  of  this  case.] 

'   Bame* 

Where  plaintiff  passenger,  after  his  arrest 
by  defendant  railroad's  conductor  and  ejec- 
tion from  the  train  for  being  drunk,  pleaded 
?uilty  to  a  charge  of  being  drunk  and  disor- 
derly in  the  city,  the  record  of  the  conviction, 
in  plaintiff's  subsequent  suit  against  the  road 
for  his  arrest  by  the  conductor,  is  admissible 
in  evidence  as  an  inconilasive  admission 
against  plaintiff's  contention  in  the  suit  thai 
he  was  sober  when  arrested. 
•  [See  note  at  end  of  this  case.] 

False  Xmprtftonment  •«  Daasases  -• 
SpeonlatiTo  Conseqnenoaa  «^  Ajnpnta* 
tion  of  Arnt. 

In  an  action  by  a  railroad  paas^ger  for 
his  arrest  and  ejection  from  defendant's  train 
as  intoxicated,  and  his  subsequent  imprison- 
ment, which  he  claimed  caused  him  to  undergo 
a  second  amputation  of  his  arm,  where  plain- 
tiff's evidence  as  to  the  cause  of  stich  second 
amputation  left  it  a  matter  of  speculation 
whether  the  cause  thereof  was  a  cold  caught 
in  the  jail  in  the  unhealed  original  amputa- 
tion, or  infection  from  unsterilized  bandages, 
etc.,  the  court  should  have  withdrawn  from 
the  jury  the  subject  of  the  seccmd  amputation, 
as  an  element  in  plaintiff's  recovery,  since, 
when  the  evidence  leaves  the  case  in  such 
situation  that  the  jury  must  guess  as  to 
which  of  several  possible  causes  occasioned 
the  injury,  such  part  of  the  case  ahouki  be 
withdrawn  from  their  oouaideratioA. 
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diet. 

A  "quotient  verdict,"  reached  by  the  jurors 
adding  their  aeveral  amounta  of  recovery  and 
dividing  the  sum  by  their  number,  is  illegal. 

[See  16  Ann.  Cas.  907;  Ann.  Caa.  19I7C 
1224;  134  Am.  St.  Rep.  1027.] 

Affidavit  of  Juror  to  Impeaoh  Verdict^ 

Affidavits  of  jurors  will  not  be  received  to 
Impeach  a  quotient  verdict,  whether  made  by 
members  of  a  unanimous  jury  or  by  noncon* 
curring  jurors  under  the  statute' allowing 
three-fourths  of  the  Jitrbi's  to  return  a  verdict. 

Appeal  from  Circuit  Court,  Baker  county: 
ANtHESfSoir,  Judge. 

Action  by  John  Spai&y  plaintiff,  against 
Oregon* Washington  Railroad  and  Navigation 
Company,  defendant.  Judgment  for  plaintiffs 
D^endant  appeals.    Revkbsed. 

[397]  This  is  aft  action  by  John  Spain 
against  the  Oregon- Washington  Railroad  k 
Navigation  Company,  i.  corporation,  for  dam- 
ages for  the  unlawful  ejection  of  plaintiff 
from  defendant's  train  and  for  causing  him 
to  be  wrongfully  and  causelessly  imprisoned. 
The  complaint  charges,  ih  substance,  that  on 
October  19,  1912,  plaintiff  was  a  passenger 
on  defendant's  train,  and  that  at  the  time  of 
the  alleged  assault  he  was  riding  thereon 
through  the  City  of  Huntington;  that  just 
prior  to  the  departure  of  the  train  from 
Huntington,  in  the  presence  of  a  large  num- 
ber of  persons,  the  defendant's  conductor 
and  other  agents  wrongfully  assaulted  and 
dragged  hint  from  the  car  where  he  was  sit- 
ting, ejecting  him  therefrom  with  great  vio- 
lence, erroneously  accused  him  of  drinking 
intoxicating  liquor  and  being  drunk,  to  his 
great  shame  and  humiliation,  and  without 
cause  occasioned  his  arrest  and  incarceration 
for  several  hours  in  a  jail  which  was  filthy 
and  infested  with  vermin  and  unfit  for  human 
habitation;  that  there  was  no  heat  in  the 
jail,  and  the  weather  being  cold  and  inclement 
he  suffered  intense  nain;  that  his  arm  hkd 
recently  been  amputated,  and  that  he  [398] 
was  then  on  Bis  way  to  consult  his  regular 
physician;  that  the  detention  in  jail  and  ex- 
posure therein  caused  his  arm  to  become 
greatly  inflamed  and  seriously  worse  than 
when  the  arrest  was  made,  which  together 
with  the  loss  of  medical  attention  for  a  pe- 
riod of  24  hours  necessitated  a  second  ampu- 
tation; that  by  reason  of  the  premises  he 
was  compelled  to  have  his  business  attended 
to  by  other  persons  at  great  cost,  to  employ 
medical  attendance,  and  to  undergo  an  opera- 
tion which  Occasioned  great  pain,  worry,  loss 
of  sleep,  etc.,  whereby  he  was  injured  and 
further  damaged  in  the  sum  of  $4,000;  that 
at  the  time  of  his  arrest  and  prior  thereto 
plaintiff  did  not  drink  and  had  not  drunk 
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iiiktoxieating  liquors,  nor  was  he  at  said  time 
in  a  drunken  or  intoxicated  condition. 

To  this  the  defendant  answered  by  a  gen- 
eral denial  of  all  the  allegations  of  the  com- 
plaint relating  to  the  arrest  and  imprison- 
ment, except  as  set  up  in  its  further  and 
separate  answer,  wherein  it  was  alleged  that 
at  the  time  of  plaintiff's  arrest  he  was  upon 
defendant's  car  in  a  state  of  intoxication,  and 
did  then  and  there,  in  t^e  presence  of  the 
passengers  and  of  a  peace  officer  of  the  State 
of  Oregon,  drink  intoxicating  liquors  upon 
said  car,  which  was  not  a  dining  buffet  or 
private  car,  but  a  regular  passenger-car,  and 
that  said  peace  officer  thereupon  arrested 
plaintiff  and  placed  him  in  the  city  jail,  re- 
straining him  there;  that  thereafter  on  the 
twentieth  day  of  October,  1912,  plaintiff  was 
complained  ci  by  the  city  authorities  for  vio- 
lation oi  Ordinance  No.  22  by  being  drunk 
and  disorderly  within  the  city  limits,  and 
plaintiff  voluntarily  entered  a  plea  of  guilty 
to  said  charge,  and  thereupon  a  judgment  of 
conviction  was  entered  against  him;  that  the 
Blatters  out  of  which  the  charge  arose  and 
the  plea  of  guilty  entered  therein  by  plaintiff 
are  the  same  incident  [359]  complained  of  in 
plaintiff's  complaint,  and  that  plaintiff  is 
therefore  estopped  from  claiming  or  assert- 
ing the  matters  therein  set  forth. 

To  the  new  matter  stated  in  the  answer 
plaintiff  replied  by  denials,  and  a  trial  was 
had  resulting  in  a  verdict  and  judgment  for 
pfvintiff,  which  verdict  was  concurred  in  and 
signed  by  only  nine  jurors.  -Upon  a  motion 
for  a  new  trial  defendant,  among  other  mat- 
ters urged  at  the  hearing  of  the  motion,  pro^ 
duced  the  affidavits  of  the  three  jurors  who 
refused  to  concur  in  the  verdict  rendered, 
wherein  they  deposed  that  the  result  arrived 
at  was  a  quotient  verdict,  determined  by  each 
of  the  nine  jurors  writing  down  the  amount 
he  believed  the  plaintiff  was  entitled  to  re- 
cover and  dividing  the  aggregate  of  the  sums 
suggested  by  nine,  which  quotient  it  had  been 
previously  agreed  should  stand  as  the  ver- 
dict. The  motion  for  new  trial  having  been 
overruled,  the  plaintiff  had  judgment  and 
defendant  appeals. 

Arthur  C.  Spencer,  Jamw  E.  NichoU  and 
Charles  E.  CocJiran  lor  appellant. 

WiUiam  H.  Strayer  and  Charles  F,  Hyde 
for  respondent. 

McBbioe,  J.  {after  stating  the  facts), — 
1,  2.  The  question  as  to  whether  plaintiff  was 
intoxicated  or  drinking  intoxicating  liquor  is 
foreclosed  by  the  verdict  of  the  jury  so  far 
as  this  court  is  concerned.  If  plaintiff  and 
his  witness  are  to  be  believed,  he  was  [390] 
utterly  innocent  of  drinking  any  intoxicating 
liquor  and  was  duly  sober;  while,  on  the 
other  hand,  several  apparently  reputable  wit- 
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nesses  testified  that  he  was  not  only  drinking 
liquor,  but  waa  exceedingly  drunk.  The  jury 
evidently  accepted. the  testimony  of  plaintiff 
and  his  witness,  and  we  must  therefore  as* 
sume  that  plaintiff  was  peacefully  and  sober- 
ly traveling  on  defendant's  train,  and  that 
defendant's  conductor  seeing  him  drink  ginger 
ale  from  a  bottle  assumed  at  once  it  was 
beer,  and  calling  a  deputy  sheriff,  who  was 
also  a  watchman  employed  by  defendant,  to 
his  assistance,  had  plaintiff  ejected  from  the 
train  and  put  under  arrest.  If.  plaintiff  was 
drunk  or  drinking  intoxicating  liquor  on  the 
train,  or  if  his  conduct  was  such  as  to  have 
induced  a  reasonable  man  to  believe  him 
drunk,  it  was  not  only  his  right  but  the  duty 
o(  the  conductor  to  place  him  under  arrest. 
To  be  intoxicated  or  to  drink  intoxicating 
liquor  in  an  ordinary  passenger-car  is  a  crime 
made  punishable  by  Chapter  135,  Laws  of 
1911,  while  Section  6959,  L.  O.  L.  declares 
that  the  conductor  of  a  railroad  train,  while 
actually  engaged  as  such,  shall  have  the  pow- 
er of  a  sheriff  in  each  county  through  which 
the  train  passes  for  the  purpose  of  protecting 
the  public  peace  and  arresting  violators  there- 
of on  or  near  such  train.  Accepting  plain- 
tiff's testimony  as  true,  as  we  must  after 
verdict,  it  appears  that  the  conductor,  with- 
out stopping  to  investigate  or  ascertain  the 
contents  of  the  bottle,  called  an  officer  and 
caused  a  perfectly  sober  passenger  to  be  put. 
under  arrest,  as  a  consequence  of  which  he 
was  incarcerated  in  a  cold  and  filthy  prison, 
detained  fronv  his  business,  and  suffered 
slings  and  arrows  of  outrageous  fortune  as 
detailed  in  the  Iliad  of  his  woes  given  in 
the  preliminary  statement.  Whether  the  con- 
ductor acted  in  good  faith  was  a  question  for 
the  jury,  [361]  and  it  wsjb  fairly  submitted 
by  the  instruction  given  by  the  court. 

3-6.  It  is  contended  that  the  court  erred 
in  admitting  testimcmy  to  the  effect  that 
plaintiff's  companions,  who  drank  with  him 
from  the  same  bottle,  were  not  disturbed  by 
the  conductor;  but  we  think  this  is  admis- 
sible, both  as  a  part  of  the  rea  .gestae  and 
as.  showing  the  good  faith  of  the  conductor 
in  making  the  arrest.  The  bearing  of  this 
testimony  upon  any  phase  of  the  case  would 
necessarily  be  flight  in  a^y  event  if  it  had 
any  at  all,  but,  while  remote,  we  do  not  think 
it  incompetent.  The  testimony  in  regard  to 
the  condition  of  the  Huntington  jail  w^as  not 
improper.  If  defendant  by  its  agents,  the 
conductor  and  watchman,  unlawfully  or  mali- 
ciously caused  plaintiff's  arrest  and  incarce- 
ration, it  was  a  continuing  tort  for  the  con- 
sequences of  which  the  original  wrongdoer 
should  be  held  responsible.  The  defendant's 
trespass,  if  it  was  one,  did  not  end  when 
the  plaintiff  was  handed  over  to  its  watch- 
man, but  continued  during  his  incarceration 
and  up  to  his  release.     The  complaint  was 


drawn  upon  tfav  theory,  a9d  the  oondaetioiis 

in  the  jail  are  fully  set  forth  as  an  element 
of  plaintiff's  damage.  While  it  is  true  that 
the  conductor  is  given  by  the  statute  the  pow- 
ers of  a  sheriff,  it  is  not  conceived  that  when 
executing  the  duty  of  preserving  order  on  the 
train  he  ceases  to  be  a  servant  of  his  com- 
pany, or  that  the  statute  invests  him  with 
any  other  or  different  power  than  that  al- 
ready possessed  by  him  as  conductor  beyond 
that  of  calling  upon  the  bystanders  for  as- 
sistance in  making  an  arrest,  which  but  for 
the  statute  he  would  have  no  legal  right  to 
require.  It  is  impoesible  to  separate  the 
peace  officer  from  the  conductor  when  the  du- 
ties of  both  are  vested  in  the  same  person, 
and  practically  the  same  duty  is. required  in 
each  capacity.  "I  swear  [362]  as  a  private 
person  and  not  as  a  bishop,"  said  a  cleric 
when  reproved  by  the  king  for  profanity. 
"But,"  said  the  king,  "it  the  private  person 
goes  to  hell  for  swearing,  what  becomes  of 
the  bishop?"  So,  if  the  conductor  negligently 
or  willfully  assaults  a  passenger  or  expeU 
him  from  the  train,  what  becomes  of  the 
peace  officer  wearing  the  same  skin?  The 
powers  given  by  statute  to  the  conductor  are 
not  for  the  purpose  of  enabling  his  employer 
to  escape  liability  for  his  acts,  but  to  enable 
him  better  to  protect  its  property  and  pas- 
sengers from  the  unlawful  acts  of  others. 
The  same  may  be  said  of  Booney,  the  man 
actually  making  the  arrest.  If,  as  he  aays, 
he  saw  plaintiff  drinking  beer  on  the  train 
and  found  him  on  the  train  drunl^,  he  was 
justified  in  arresting  him  and  taking  him  to 
jail;  but,  while  he  had  incidentally  a  deputy 
sheriff's  appointment,  he  was  nevertheless  an 
employee  of  defendant  and  in  its  service  for 
the  purpose  of  protecting  its  trains  and  de- 
pots from  lawlessness.  The  deputyship  and 
badge  were,  no  doubt,  given  him  for  the  pur- 
pose of  enabling  him  the  more  efficiently  to 
perform  the  duties  of  his  employment.  When 
Booney,  the  deputy  sheriff,  led  plaintiff  from 
the  train  to  the  street  and  thence  to  the  jail, 
Rooney,  the  watchman  of  defendant,  also  led 
him  there,  and  it  was  Hooney  the  agent  of 
defendant,  who  consented  that  plaintiff  might 
be  charged  with  a  municipal  offense  instead 
of  a  violation  of  the  state  law.  So  that  if 
these  employees  of  defendant  acted  negli- 
gently or  willfully  in  the  premises  and  ejected 
and  imprisoned  a  sober  man  who  had  not 
violated  any  law  of  the  state,  which  fact 
they  might  have  ascertained  by  reasonable 
diligence,  the  tort  was  a  continuing  one  in- 
cluding all  the  discomforts  of  the  jail  in 
which  he  was  confined;  and  the  mere  fact 
that  the  conductor  and  watchman  were  [363J 
also  peace  officers  will  not  relieve  the  defend- 
ant of  liability  for  their  tortious  acts.  An- 
other objection  was  to  the  ruling  of  the  court 
permitting  plaintiff  to  testify  as  to  his  sense 
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of  humUiation  and  niortification  on  account 
of  being  psblidy  ejected  from  the  ear.  It 
is  well  settled  that  except  in  cases  of  slander, 
breach  of  promise  and  the  like,  a  recovery 
for  mental  sufferings  nnaceompa&ied  by  phys- 
ical injury  will  not  be  permitted  s  Adams  v. 
Brosius,  69  Ore.  613,  139  Pac.  720,  51  L.R.A. 
(N.S.)  86.  But  idle  same  authorities  cited 
in  the  oaae  last  referred  to  hold,  also,  that 
where  the  tort  is  aoeompanied  by  physical 
injury  mental  Buffering  may  be  taken  into 
aecount.  in  the  eaae  at  bar  the  ejection  was 
aeeompaaied  with  some  degree  of  physical 
force,  and)  if  this  was  not  justified,  it  een* 
stituted  an  assault  and  involved  a  false  im* 
prisomnent  of  the  plaintiff.  Under  these 
circumstances  the  tesfdmony  was  relevant: 
19  Cyc.  368. 

7.  Another  alleged  error  was  the  ruling  of 
the  court  pcarmitting  one  Workman  to  an- 
swer the  following  question :  "What  are  your 
habits  as  to  the  use  of  in^xicating  liquor?" 
The  witness  replied:  "I  claim  to  be  a  good; 
clean  athlete,  and  I  don't  drink  any  liquor." 
Ordinarily  thfe  question  would  have  been  ir- 
relevant, though  it  can  hardly  be  seen  how 
the  answer  eomld  have  affected  the  case  one 
way  or  the  otAier;  but  in  this  particular  in* 
stance  tiie  witness  imi  testified  that  Jhe  was 
the  person  who  famished  a  battle  of  ginger 
ale  from  which  plaintiff  drank  and  which  the 
eonduetor  cdainsed  to  have  been  beer.  Upon 
eroee-ez«minatimi-he  wns  asked  where  he  got 
the  ale,  what  sized  bottle  it  was  in,  and  how 
many  bottles  he  had  brought  with  him;  the 
counsel  asking  him  this  question,  among 
others:  ''Was  that  really  ginger  ale,  or- was 
it  a  sort  of  dry-county  ginger  ale?"  The 
tendency  of  the  cross*examination  [364]  was 
to  suggest  a  doubt  as  to  the  truth  of  the 
witness'  statement  that  the  oontents  of  the 
bottle  he  was  carrying  and  from  which  plain- 
tiff drank  were  really  nonintoxieating.  Un- 
der  the  eitcumstances  there  was  no  impro- 
priety in  allowing  the  witness  to  state  that 
he  did  not  drink  liquors  as  tending  to  show 
the  improbability  of  the  assumption  that  he 
waa  ciarrying  intoxieating> liquors,  in  his  grip 
or  drinking  it  upon  the  occasion  in  question. 

8,  9.  The  next  objection  is  that  the  court's 
statement  of  the  issues  to  the  jury  did  not 
cover  all  the  material  issues.  Either  in  the 
preliminary  statement  or  during  the  charge 
the  court  eoverbd  all  tlie  material  issues  made 
in  the  pleadings.  That  presented  by  defend- 
ant in  the  way  of  a  request  for  instructions 
was  too  lengthy  to  be  of  value  to  the  jury, 
being  practically  a  eummary  of  the  pleadings, 
which  the  jury  had  with  them  and  could  read 
for  themselves.  The  fact  that  the  plaintiff 
pleaded  guilty  to  a  charge  of  being  drunk 
and  disorderly  in  the  City  of  Huntington  was 
not  a  material  averment  in  the  answer,  and 
the  denial  thereof  in   the   reply   raised  no 


ini.terial  issue;  and  the  record  not  being  of 
a  matter  between  the  same  parties  is  not 
oonclusive  either  as  evidence  or  as  an  estop- 
pel. Ita  sole  value  is  as  evidence  of  an.ad- 
mission  contrary  to  the  plaintiff's  present 
oontentien.  This  is  supported  by  the  follow- 
ing authwities:  Freeman,  Judgments  (4 
ed.)  ^  319;  Black,  Judgment  (3  ed*  §  529; 
Young  V.  Copple,  &2  III.  App.  547;  Clark  v. 
IrvJn,  9  Ohio  131;  Jones  v.  Cooper,  97  la; 
735,  66  N.  W.  1000;  CorUey  v.  Wilson,  71 
HI.  209,  22  Am.  Rep.  98.  In  Freeman,  Judg- 
ments (4  ed.)  §-319,  the  rule  and  reason 
for  it  are  thus  stated: 

''So  a  judgment  of.  conviction  founded  upon 
a  plea  of  guilty  may  be  received  in  a  civil 
action  as  an  admUsion  [365]  by  the  defend- 
imt  of  the  facta  confessed,  by  his  plea;  but 
this  is  manifestly  only  a  mode  of  proying 
such  admission,  and  cannot  be  regarded  as 
estopping  the  defendant  from  showing  that 
notwithstanding  such  confession  and  oonvic" 
tion  he  was  not  guilty." 

Jo  the  same  efieet  it  is  said  in  Black, 
Judgments  (3  edr)  §  629: 

"In  the  next  plaoe»  a  eriminal  semtence  may 
be  admissible  in  evidence  as  a  species  :0f  ad- 
mission, although^  etrictly,  it  is  not  proper 
to  be  received  aa  tea  judicata.  Thus,  in  a 
civil  action  for  assault  and  battery,  the  de- 
fendant gave  in  eridence^  in  mitigation  of 
damages,  the  record  of  his  conviction  in  a 
criminaJi  court  on  an  indictment  for  the  same 
assault  and  a  receipt  of  the  sheriff  for  the 
fine  and. costs  of  the  prosecution.  The  judge 
charged  that,  the  record  of  such  oonvletion 
having  been  given  in  evidence  by  the  defend- 
ant himself,  it  Wan  no  longer  a  matter  of 
doubt  that  an  assault  had  been  committed, 
and  the  plaintiff  would  be  entitled  to  some 
damages.  And  herein,  it  "was  held,  .there  wa« 
no  error.  On  the  same  principle,  if  the  de* 
fendant  in  a  criminal  prosecution  pleads 
'guilty,'  the  record  of  such  proseoution  and 
plea  may  be  used  as  evidence  against  him  in 
a  subsequent  civil  action  involving  the  same 
subject  matter  as  tending  to  prove  the  act 
or  ^ct  on  which  the  indictment  was  framed. 
But  single  it  is  not  the  criminal  judgmmt, 
but  the  plea,  or  rather  the  fact  of  his  having 
so  pleaded,  that  thus  becomes  evidenee,  it  is 
not  conclusive  upon  him.  It  is  receivable  as 
an  admission  or  confession,  but  it  may  be 
controverted,  and  must  be  weighed  hy  the 
jury." 

Respectable  authority  is  found  supporting 
a  contrary  doctrine,  but  it  is  believed  that 
the  better  rule  is  that  herein  enunciated. 
Most  of  the  authorities  will  be  found  cited  in 
Erie  R.  Co.  v.  Reigherd,  166  Fed.  247,  92 
C.  C.  A.  590,  as  reported  in  20  L.R.A,(NJ3.) 
295,  16  Ann.  Cas.  459. 

[366]  10.  Other  Objections  as  to  rulings 
and  instructions  of  the  court  are  raised*  but 
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we  consider  all  of  them  without  substantial 
merit,  save  the  exception  to  the  instruction 
of  the  court  submitting  to  the  jury  the  ques^ 
tion  as  to  reinfection  of  the  wound  arising 
from  CKposure  in  the  jail  and  the  damages 
caused  by  reamputation  and  loss  of  business.* 
Plaintiff*8  original  injury,  as  shown  by  the 
testimony,  occurred  early  in  July,  1912,  and 
was  occasioned  by  his  hand  becoming  en- 
tangled in  a  rope  (presumably  attached  to  a 
horse),  whereby  his  wrist  was  cut  to  the 
bone  and  all  the  arteries  severed,  necessi* 
tating  the  amputation  of  his  right  hand  at 
the  wrist.  The  wound  never  completely 
heaJed  and  continued  to  discharge  pus  and 
pieces  of  necrosed  bone  up  to  the  time  he 
started  to  Boise,  about  the  17th  of  October, 
1912.  Plaintiif  stayed  at  Boise  one  day  and 
startcfd  back  the  next  evening,  and  was  ar- 
rested at  Huntington  about  11  o'clock  p.  ic. 
of  the  19th  of  October.  He  states  that  he 
had  some  horses  out  on  the  track  at  Boisd 
which  he  had  leased  out,  and  did  qnite  a  lot 
of  running  around,  and  was  pretty  tired  when 
he  got  on  the  train;  that  there  was  a  spot 
on  his  arm  which  was  unhealed  and  discharg- 
ing pus,  but  there  was  no  inflammation,  and 
the  arm  felt  all  right  until  be  got  to  Hunt- 
ington; that  he  took  cold  in  the  wound  in 
the  jail,  and  it  began  to  swell  and  got  worse; 
and  that  finally  it  had  to  be  reamputat«d. 
Workman,  the  next  witness  called,  stated 
that  when  plaintiff  got  on  the  train  at  Boise 
he  was  perfectly  sober,  but  said  he  was  tired 
out,  and  took  a  nap  once  in  a  while.  Mrs. 
Simms,  of  Union,-  testified  that  she  dressed 
plaintiff's  arm  when  he  was  starting  to  Boise, 
and  had  dressed  it  several  times  before;  that 
it  was  healing  nicely ;  that  there  was  an 
unhealed  spot  about  as  large  as  a  ten-cent 
piece  from  which  a  little  pus  exuded  at  times, 
but  [867]  no  swelling  or  inflammation;  that 
when  plaintiff  returned  his  arm  was  a  great 
deal  worse  and  was  running  '^qnite  a  little 
bit,**  and  continued  to  grow  worse  until  the 
second  amputation ;  that  it  never  at  any  time 
after  the  first  amputation  ceased  entirely 
from  discharging  pus.  Dr.  Myers,  of  Union 
(who  is  to  be  distinguished  from  Dr.  Myet*, 
of  Baker,  who  performed  ttie  first  amputa- 
tion), was  called  as  a  witness  for  plaintiff, 
and  testified  that  he  saw  the  plaintiff's  arm 
on  July  7th,  before  the  first  amputation,  but 
was  not  present  when  it  was  amputated ;  that 
he  dressed  the  wound  frequently  in  August 
and  possibly  for  the  last  time  early  in  Sep- 
tember, though  he  hardly  thought  he  did  so 
at  so  late  a  date  as  that;  that  several  small 
pieces  of  necrosed  bone  came  from  the  wound, 
and  it  was  still  discharging  some  pus  the  last 
time  he  dressed  it,  which  indicated  some  kind 
of  infection;  that  at  that  time  he  advised 
plaintiff  not  to  have  the  arm  reamputated 
for  a  while,  believing  that  when  all  the  dead 


bone  came  out  it  would  heal  of  itself.  He 
was  then  asked  these  questiona  on  direct  ex- 
amination : 

"Now,  doctor,  asBuming  that  on  the  16th 
or  17th  of  October,*  1912,  Mr.  Spain's  arm 
had  healed  over  with  ih%  exception  of  a  spot 
about  the  size  of  a  dime  which  was  scabbed 
over  and  occasionally  some  pus  would  come 
from  that,  but  there  was  no  indication  of 
swelling  or  inflammation;  and  further  assum- 
ing that  on  the  twentieth  day  of  October,  or 
about  three  days  later,  this  scab  on  the  end 
of  his  arm  was  inflamed,  swollen,  and  sore — 
what  would  that,  in  your  opinion  as  a  physi- 
cian and  surgeon,  indicate  t 

"A.  It  would  indicate  it  was  reinfected 
from  some  source  or  another;  that  mi^t  in- 
dicate  a  lack  of  drainage,  the  drainage  might 
have  got.  stopped. 

"Q.  One  or  the  other,  or  both  ? 

"A.  Yes,  sir. 

[368]  "Q.  You  say  it  might  indicajte  it  had 
been  reinfected  f 

"Yes,  sir. 

''Q.  In  what  way  would  it  be  possible  to 
reinfect  it? 

^^A.  It  might  be  externally  from  getting  in 
oontact  with  the  dirt,  or  it  might  get  rein- 
fected through  numlpalatSoD  of  any  kind  that 
would  oatise  a  scattering  of  the  infection  al- 
ready present. 

"Q.  Assuming  he  had  bom  handled  with 
more  or  less  violenee  to  the  extent  of  loosen- 
ing and  removing  the  bandage  so  either  it 
might  have  become  reinfected  or  added  infec- 
tion arise  from  that  cause? 

''A.  That  would  depend  upon  whether  the 
wound  was  actually  hurt  or  not  at  the  time 
from  an  internal  standpoint,  and,  if  the  band- 
age was  removed  frcmi  an  external  stand- 
point, it  would  probably  be  reinfected  exter* 
nally. 

"Q.  Explain  to  the  jury  how  this  would 
get  infected-  by  a  removal  of  this  bandage. 

"A.  That  could  be  done  simply  by  getting 
external  dirt  into  the  wound.  Dirt  is  infec- 
tious that  has  not  been  steriiissed. 

''Q.  What  do  you  mean  by  a  scattering  of 
the  infection? 

"A.  If  you  have  a  pocket  of  pus,  for  in- 
stance, there  is  a  granulated  tissue  will  grow 
that  will  envelope  the  pus;  if  you  get  that 
injured  so  it  breaks  up  that  granulated  tissue, 
then  the  infection  will  travel  into  new  un- 
injured tissue. 

"Q.  What  would  bring  that  about? 

''A.  By  rough  usage  of  any  kind« 

"Q.  Would  it  require  very  rough  usage  to 
do  it? 

"A.  That  depends  on  the  stage  of  the  gran- 
ulation." 

In  answer  to  questions  propoimded  on 
cross-examination,  witness  stated  that,  if  the 
wound  was  unhealed  and  discharging  pus  <m 
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the  Vlih,  of  October,  th^. same  coi^ditioa  would 
probably  oontiinie  Until  the  20th;  that  if  the 
dressing  applied  was  not  surgieally  clean, 
that  i8>  was  not  sterilized,  the  dressing  itself 
might  cause  [369]  infection;  that  a  virulent 
infection  might  manifest  itself  in  24  hours, 
while  a  more  simple  type  might  run  4  or  5 
days  and  then  manifest  itself  very  suddenly. 
Now,  from  this  testimony,  which  is  whojly 
from  plaistiflTs  witnesses,  there  may  be  drawn 
several  inferences:  (1)  That  the  inflamma- 
tion which  ensued  upon  the  2l8t  was  a  mere 
pliase  of  an  infection  already  shown  to  exist 
in  the  wound;  (2)  that  it  arosie  from  plain- 
tiff's activities  around  the  race-track  at 
Boise;  (3)  that  it  came  from  tmsterilized 
dressings  applied  by  Mrs.  Simms  before 
plaSatiff's  d^artute  to  Boise;  or  (4)  that  it 
axose  from  unsanitary  condition  existing  in 
the  jail  at  Huntington.  There  is  no  evidence 
which  has  a  tendency  to  tkaw  from  which 
of  these  causes  the  sub6e(|uent  aggravated 
condition  arose.  It  might  have  been  from 
any  one  of  them,  or,  if  there  exists  any  rea- 
son to  differentiate,  the  first  of  the  possible 
causes  would  seem  the  most  probable,  as 
there  can  be  no  question  under  plaintiff's  own 
testimony  but  that  some  infection  resulting 
in  a  discharge  of  pus  existed  at  the  time  >  he 
left  for  Boise.  That  his  arm  was  not  in  an 
entirely  satisfactory  condition  while  at  and 
returning  from  Boise  is  shown  by  his  <>om* 
}|]aint,  which  alleges  that  he  was  <  "suffering 
from  a  recently  amputated  arm  and  was-  then 
on  his  way  to  iconsult  his  regular  phystciani" 
When  the  evidence  leaves  the  case  in  such  a 
eituation  that  the  jury  will  be  required  to 
speculate  and  guess  which  of  several  possible 
causes  occasioned  the  injury,  that  pta't  of  tfate 
case  shofuld  be  withdrawn  from  their  consid'- 
eration :  Armstrong  v.  Gosmopolis,  32  Waeh. 
110,  72  Pac.  1038.  So  far  as  the  wrongful 
arrest,  detention  -  and  imprisonment,  and  the 
filthy  condition  of  the  jail,  are  concerned, 
the  plaintiff  made  a  case  sufficient  to  go  to 
the  jury;  but  the  court  should  have  ^with- 
drawn  from  their  eonsideration  [370]  the  sub- 
ject of  the  effects  of  these  acts  upon  the  con- 
dition of  plaintiff's  arms  as  oeiistituiiiig  an 
element  in  plaintiff's  recovery. 

11,  12.  There  is  one  other  objection  lurged 
to  which,  as  it  involves  a  question  oi  general 
interest,  we  wail  advert.  This  is  the  attem'pt 
by  defendant  to  show  by  the  affidavit  of  three 
dissenting  jurors  that  the  verdict  was  arrived 
at  by  taking  the  aggregate  oi  eueh  juror's 
estimate  of  damages  and  dividing  it  by  nine; 
the  quotient  thus  obtained  having  been  pre- 
viously agreed  upon  as  the  amount  that 
should  aitand  aa  A  verdict.  It  hts.  been  so 
often  held  a  quotient  verdict  is  illegal  that  a 
citation  of  authorities  on  that  point  is-un^ 
necessary.  Neither  is  it  necessary  to  cite 
authorities  to'  the  effect  that  the  affidavits  of 


jurors  will  not  be. received  to  impeach  euch  a 
verdict.  The  distinction  attempted  to  be 
made  by  counsel  between  affidavits  made  by 
jurors  where  a  unanimous  verdict  is  required, 
and  cases  where  the  affidavits  are  made  by 
netnooncurring  jurors  under  statutes  such  as 
ours,  where  three  fourths  of  the  jurors  may 
return  a  verdict^  finds  no  support  iU'  the  au- 
thorities^ The  rule  is  the  same  in  either 
ease:  Marvin  v.  Yates,  26  Wash.  60,  66  Pac 
131;  Saltzman  v.  Sunset  Telephone,  etc.  Go. 
125  Cal.  601,  58  Pac.  16». 

For  the  error  heretofore  noted,  the  . judg- 
jnent  is  reversed  and  a  new  trial  directed. 

Beversed  and  remanded. 


NOTE. 

Admissibility  in  Subsequent  OiTil  Ac- 
tion of  Judgment  of  OonTiotion 
Bnsed  on  Plea  of  Gnilty. 

Generally. 

While  it  is  well  settled  that  a  conviction 
in  a  criminal  prosecution  is  not  an  adjudica- 
tion binding  the  defendant  in  a  subsequent 
civil  action  based  on  the  same  facts  (see  16 
B.  C.  L.  tit.  Judff7»e»U,  p.  1000),  a  plea  of 
guilty  is  an  Bdmisaion  of  the  matters  alleged 
in  the  indictment  or  criminal  complaint  and 
the  judgment  entered  thereon  is  admissible  in 
a.  civil  action  involving  the  same  issues  as 
proof  of  that  admission.  See  the  reported 
case  and  the  cases  cited  throughout  this  note. 
As  was  said  obiter  by  Chief  Justice  Bhaw  in 
Jtfead  V.  Boston,  3  Ou^.  (Mass.)  404,  a  judg« 
ment  on  a  plea  of  guilty  is  received  ''not  a;s 
a  judicial  act  hf^ving  the  force  and  effect  of  a 
judgment  but  as  a  solemn  eonfetfsion  of  the 
very  matter  charged  in  the  civil  aolion." 

So  in  Qreen  v.  Bedell,  48  N.  H.  647,  it  was 
aHid:  '*Such  evidence  is  received  in  civil 
cases,  on  the  ground  that  it  is  the  deliberate 
confession  of  guilt,  and  lor  this  reaton  is 
DSgarded  as.  among  the  most  efficient  proofs 
in  the  law.  1  Greenl.  Ev.  sec.  215.  They 
are  denominated  judicial  confessions^  being 
made  before  the  magistrate,  or  in  open. court 
in  the  due  course  of  judicial  proceedings,  and 
it  is  essentinl  th|^  :thtj  be  made  of  the  free 
will  oi  the  party^  and  with  a  full  and  perfect 
knowledge  of  the  nature  and  consequences  of 
the  confession.  Of  this  kind  are  the  prelimi- 
nary examinations  taken  in  writing  by  mag- 
istrates purjuast  to>  statute  law,  and  the  plea 
of  guilty  made  in  open  court  to  an  indiet*^ 
ment.  Such  confessions  lor  pleas  are  pre- 
sumed to  be  made  deliberately  under  the 
deepest  solemnitiea,  and  generally  with  the 
advioe  of  counsel,. and. the  protecting  caution 
and  oversight  of  the  court*  They  are  receiv* 
able  as  evidence*  beiug  proved  like  other  facts, 
and  to  be  weighed  by  the  jury."    In  Rudolph 
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V.  Landwerlen,  92  Ind.  34,  the  court  said: 
"Over  the  objection  of  the  defendant,  the 
plaintiff  was  permitted  to  introduce  in  evi- 
dence the  record  of  a  criminal  prosecution  of 
the  defendant  for  the  same  assault  and  bat- 
tery, and  his  conviction  thereunder,  upon  his 
plea  of  guilty,  before  a  justice  of  the  peace. 
It  is  contended  that  this  was  error,  because 
the  appellee  was  not  a  party  to  the<  action 
the  record  of  which  was  so  admitted  in  eri- 
dence;  and  appellant's  counsel  have  cited  au- 
thorities relating  to  the  effect  of  judgments 
by  way  of  estoppel.  Unquestionably,  this  rec- 
ord could  not  operate  as  an  estoppel,  but  no 
such  effect  was  claimed  for  it.  The  court  in- 
structed the  jury  that  ^this  record  should  not 
be  regarded  in  this  case  as  conclusive  upon 
the  defendant,  but  only  as  an  admission  on 
his  part  of  a  material  fact  in  issue  in  the 
case,'  and  further  instructed  as  to  the  char- 
acter of  the  evidence  as  an  admission.  A 
plea  of  guilty  must  be  presumed  to  have  been 
made  by  the  defendant. in  person,  solemnly 
and  without  coercion,  with  opportunity  to 
take  advice  of  counsel.  In  a  subsequent  civil 
action  involving  the  same  subject-matter,  his 
plea  is  admissible  against  him,  though  it  is 
not  conclusive,  but  is  subject,  like  other  con- 
fessions, to  be  explained  or  controverted.^ 

In  an  action  for  assault  and  battery  the 
plaintiff  may  prove  that  the  defendant  plead- 
ed guilty  in  a  criminal  prosecution  for  the 
same  assault.  £no  v.  Brown,  1  Root  (Conn.) 
528;  Hendle  v.  Geiler  (Del.)  50  Atl.  632; 
Young  V.  Copple,  52  111.  App.  647;  Rudolph 
V.  Landwerlen,  92  Ind.  34;  Hamm  v.  Romine, 
98  Ind.  77;  Root  v.  Sturdivant,  70  la.  55, 
29  N.  W.  802;  Crawford  v.  Bergen,  91  la. 
675,  60  K.  W.  205 ;  Hanser  v.  Oriifith,  102  la. 
215,  71  N.  W*  223;  Corwin  v.  Walton,  18  Mo, 
71,  59  Am.  Dec.  285;  Green  r.  Bedell,  48  N. 
H.  546;  Clark  v.  Irvin,  9  Ohio  131;  Hen- 
dricks V.  Fowler,  9  Ohio  Cir.  Dec.  209 ;  Birc^ 
ard  y.  Booth,  4  Wis.  67.  And  see  Myers  v. 
Maryland  Casualty  Co.  123  Mo.  App.  682> 
101  S.  W.  124;  Honaker  t.  Howe,  19  Cheat. 
(Va.)  50. 

A  plea  of  guilty  to  a  charge  of  criminal 
slander  is  admissible  in  a  civil  action  based 
on  substantially  the 'same  words*  Wischstadt 
T.  Wisdistadt,  47  Minn.  358,  50  N.  W.  225. 

In  an'aetion  to  recover  money  lost  ill  gam- 
bling a  conviction  of  the  defendant  on  a  plea 
of  guilty  of  keeping  a  gambling  house  ia 
admissible  as  an  admission  of  proprietorship. 
Meyers  ▼.  Dillon,  39  Ore.  581,  65  Pae.  867, 
66  Pac  814. 

A  convtctiott  on  a  plea  of  guilty  of  a 
charge  of  keeping  a  disorderly  house  is  admis- 
sible in  an  action  by  the  landlord  of  the  per* 
8on  so  convicted  to  oust  her  frmn  the  prem* 
lees  because  of  her  use  thereof  for  disorderly 
purposes.  Markett  t.  Qmoke,  154  N.  Y.  S. 
780. 


In  an  action  on  a  life  Insurance  policy  it 
may  be  shown  that  the  benefleiaTy  was  cob- 
victed  on  a  plea  of  guilty  ef  the  murder  of 
the  insured.  Schreiner  v.  High  Court,  etc. 
36  111.  App.  576. 

To  impeach  a  witness  who  testified  that  a 
destruction  of  property  by  him  was  not  in- 
tentional his  plea  of  guilty  in  a  prosecution 
for  the  malicious  destruction  of  the  property 
may  be  shown «  Wateon  v.  Kentucky ,  etc. 
Bridge,  etc.  Co.  137  Ky.  619,  126  S.  W.  146, 
129  8.  W.  341. 

In  an  action  lor  a  divorce  on  the  ground 
of  cruelty  a  plea  of  guilty  by  the  huaband  to 
a  charge  of  assault  and  battery  on  his  wife 
is  admissible.  Bradley  ▼.  Bradley,  11  Me. 
867.  So  in  an  action  for  a  divorce  for  adul- 
tery it  may  be  shown  that  the  defendant 
pleaded  guilty  to  a  charge  of  adultery  in 
another  jurisdiction.  Burgess  v.  Burgess,  47 
N.  H.  395.  And  in  an  action  for  criminal 
conversation,  a  plea  of  guilty  by  the  defend- 
ant in  a  prosecution  for  adultery  may  be 
shown.  Jones  v.  Cooper,  97  la.  735,  66  N.  W. 
1000. 

A  judgment  on  a  plea  of  guilty  by  a  liquor 
dealer  charged  with  violating  the  liquor  law 
is  admissible  in  an  action  on  his  bond,  Al- 
breoht  v.  State,  62  Miss.  516;  or  in  an  action 
against  him  under  a  civil  damage  act,  Wis- 
nieski  v.  Yanek,  5  Neb.  (unoiBcial)  Rep.  512, 
99  N.  W.  258. 

A  judgment  on  a  plea  of  nolo  contendere  is 
not  within  the  rule  whereby  a  plea  of  guilty 
is  regarded  as  an  admission.  Com  v.  Horton, 
9  Pick.  (Mass.)  206;  State  ▼.  LaRose,  71 
N.  H.  435,  52  Atl.  943;  Honaker  v.  Howe,  19 
Grat.  <Va.)  50.  So  in  Com.  v.  Tilton,  8 
Mete.  (Mass.)  232,  it  was  said  of  the  plea 
of  nolo  contendere:  "This  plea,  like  a  de- 
murrer, admits  ...  all  the  facts  which 
are  well  stated,  but  is  not  to  be  u^ed  as  an 
admission  elsewhere.^'  In  Birchard  v.  Booth. 
4  Wis.  67,  the  plea  of  the  defendant  was  held 
to  be  one  of  guilty  and  not  one  of  ik^  con- 
tendere the  court  saying,  ''But  it  ia  con- 
tended that  these  admissions  or  declarations 
of  the  plaintiff  in  error,  in  the  police  court. 
in  reality  amounted  to  nothing  more  than  a 
plea  of  nolo  contendere,  and  therefore  should 
have  been  excluded  from  the  consideration  of 
the  jury>  by  a  well-settled  rule  of  criminaf 
laV.  W^e  agree,  however,  with  the  circuit 
judge,  that  the  admissions  of  the  plaintiff 
in  error  in  the  police  court  were  something 
more  than  an  implied  oonfession,  which  is 
what  the  plea  of  nolo  contendere  is  defined 
to  be.  The  police  justice  says:  'When  Mr. 
Birchard  was  brought  to  my  oflice  on  the 
warrant,  he  said  "I  am  here,  what  do  you 
want  of  me?"  I.  then  read  to  him  the  sub- 
stanee  of  complaint.  Mr.  Birchard  said: 
''That  is  all  true.  I  did  it,  there  is  no  use 
denying  iV    I  then  remarked  in  aidwtance 
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to  Mr.  Birchard,  am  I  to  understand  you  as 
pleading  guHty?  His  reply  was:  "Yes,  I  did 
it,  there  is  no  use  denying  it.  How  much 
is  to  pay?  What  is  the  bill?"  and  like  in- 
quiries/ Now,  what  is  a  plea  of  nolo  con- 
tendere T  Putnam,  J.,  in  delivering  the  opin- 
ion of  the  eourt  In  the  case  of  the  Com.  t. 
Horton,  0  Pick.  (Mass.)  206,  says:  The 
plea  of  nolo  contendere  is  an  implied  confes- 
sion of  the  offense  charged.  It  is  discretion- 
ary with  the  court  to  receive  it  or  not.'  In 
1  Chit.  Crim.  Law,  430;  it  is  spoken  of  as 
follows:  'An  implied  confession  is  when,  in 
a  case  not  capital,  a  defendant  does  not  di- 
rectly own  himself  to  be  guilty,  but  tacitly 
admits  it  by  throwing '  himself  upon  the 
King's  mercy,  and  desiring  to  submit  to  a 
small  fine,  which  the  court  may  either  accept 
or  decline  as  they  think  proper.  If  they  grant 
the  request  an  entry  is  made  to  this  effect, 
that  the  defendant  non  vidt  contendere  cum 
dan^na  regina  el  ponii  9e  fn  ^ratiam 
otpriae,  without  compelling  him  to  a  more 
direct  confessioii.'  Is  there  not  a  most  pal- 
pable distinction  between  the  case  of  an  im- 
plied confession  as  above  defined,  and  the 
confessions  of  the  plaintiff  in  error,  as  de- 
tailed by  Walworth  r' 

ConeUiHvene^B  and  Elfeet. 

It  was  held  in  an  ancient  case  (Year  Book 
9  Hen.  6.  60  a)  that  a  plea  of  guilty  to  an 
indictment  concluded  the  defendant  so  that 
he  could  not  plead  not  guilty  in  a  civil  action 
brought  against  him  for  the  same  matter. 
But  with  reference  to  that  decision  it  has 
been  said:  **There  is  an  authority  to  this 
effect  from  the  most  ancient  book  of  reports 
which  we  have  referred  to  in  Phil.  £v.  259, 
but  it  is  at  war  with  the  whole  current  of 
modem  decisions.  The  record  in  the  original 
prosecution  not  being  betweeea  the  saatie  par- 
ties, cannot  be  condusiTe  in  th«  civil  action, 
and  the  plea,  considered  b^  itself,  only 
amounts  to  a  confession,  which  cannot  have 
any  higher  effect  than  would  the  record  which 
is  founded  upon  it.**  Clark  v.  Irvin,  9  Ohio 
131. 

The  American  decisions  concur  in  holding 
that  a  judgment  on  a  plea  of  guilty  when 
introduced  in  a  subsequent  civil  action  is  to 
be  regarded  merely  as  an  admission,  subject 
to  explanation  .  or  reb^ittal  by  the  person 
charged  thereby.  Schreiiier  v.  High  Court, 
etc.  35  111.  App.  576;  Young  v.  Copple,  52 
111.  App.  547;  "Rudolph  v.  Landwerlen,  92 
Ind,  34;  Crawford  v.  Bergen,  91  la.  675,  60 
N.  W.  205:  Jones  v.  Cooper,  97  la.  735,  65 
N.  W.  1000:  Haiiser  r.  Griffith,  102  la.  215, 
71  N.  W.  223;  Albrecht  V.  State,  62  Miss. 
516;  Wisnieski  t.  Vanefc,  5  Neb.  (unofRMnl) 
612,  99  N.  W.  258;  Markett  v.  Geinke,  154 
N.  Y.  S.  780;  Hendricks  v.  Fowler,  »  Ohio 


Cir.  Dec.  209;  Meyers  v.  Dillon,  39  Ore.  581, 
65  Pac.  867,  66  Pac.  814;  Karlen  v.  Hadinger, 
147  Wis.  78,  132  N;  W.  591.  And  see  the 
reported  case. 

In  Schreiner  t.  High  Court,  etc.  supra,  the 
court  said:  **The  record  is  merely  evidence 
of  the  conviction,  but  is  no  evidence  of  any- 
thing that  is  to  be  inferred  or  argued  from 
it.  It  constitutes  no  estoppel  except  between 
the  people  and  the  person  convicted,  and  is 
not  evidence  when  the  question  arises  col- 
laterally even  of  the  fact  of  Ma  this  Schrein- 
er*s  death,  much  less  of  the  fact  of  who 
killed  him.  Her  plea  admitting  guilt  of  man- 
slaughter is  like  any  other  admission  of  the 
kind,  not  conclusive,  but  subject  to  contra- 
diction or  explanation,  when  proved  against 
her  in  any  civil  proceeding." 

In  Albrecht  v.  State,  62  Miss.  516,  it  was 
said:  "A  record  of  conviction  in  a  criminal 
ease  upon  a  plea  of  guilty  is  admissible  in 
a  civil  action  involving  the  same  subject-mat- 
ter, not  as  a  conclusive  judgment  against  the 
party,  but  as  an  admission  or  confession  of 
the  facts.  1  Greenl.  £v*  sec.  527,  a;  2  Taylor 
on  Et.  see.  1694;  2  Whart  Sv.  sees.  783,  838. 
When  a  person's  plea  of  guilty  is  used  as 
evidence  against  him,  it  is  always  competent 
for  him  to  show  tiie  circumstances  under 
which  it  was  made.  Its  being  made  in  a 
eourt  does  not  deprive  him  of  this  right.  It 
is  essential  even  to  a  judicial  confession  that 
it  should  be  made  of  the  free  will  of  the 
party  and  with  full  and  perfect  knowledge 
of  its  nature  and  consequence!" 

In  Crawford  v.  Bergen,  91  la.  675,  60  N. 
W.  205,  it  was  said:  'The  court,  in  the 
charge  to  the  jury,  in  effect  treated  the  plea 
of  guilty  as  an  admission  of  guilt,  but  not 
conclusive.  This  ruling  of  the  court  is  ques- 
tioned by  counsel  for  the  plaintiff.  We  think 
there  was  no  error  in  holding  that  the  plea 
of  guilty  was  not  conclusive  upon  the  defend- 
ant. See  1  Greenl.  Ev.  note  to  section  537. 
A  party  charged  with  a  mere  technical  in- 
fraction of  the  criminal  law  may  well  submit 
to  a  nominal  penalty  upon  a  plea  of  guilty, 
to  avoid  expense  and  loss  of  time  in  a  trial, 
and  there  is  no  reason  -why  he  may  not  be 
permitted  to  show,  upon  the  trial  of  a  civil 
action  for  damages,  that  he  was  not  in  fact 
guilty  of  any  offense.  In  the  case  before  us, 
the  evidence  shows,  without  contradiction  on 
the  part  of  f^e  appellant,  that  the  latter  had 
threatened  to  break  up  appellee  with  the  ex- 
pensive litigation  and  to  run  him  out  of  the 
country.  Appellee  testified  that  he  had  en- 
tered the  plea  of  guilty  in  the  criminal  case, 
under  the  influence  of  these  threats,  because 
he  'didn't  want  to  go  to  court'  and  thought 
'pleading  guilty  would  be  the  cheapest  way 
to  get  out  of  it.'  The  costs  of  a  criminal 
proceeding,  such  as  assault  and  battery,  not 
unfrequently  amount  to  more  than  the  max- 
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imum'fine  which  can  be  imposed.  If  the  de- 
fendant in  such  a  caae,  even  though  not 
guilty  in  fact,  should  prefer  to  plead  guilty 
and  pay  a  fine  rather  than  undergo  the  or- 
deal of  a  trial  by  jury,  with  all  its  embar- 
rassment, expensiveness  and  uncertainty,  he 
should  be  permitted  to  do  so,  without  any 
fear  of  having  the  record  produced  as  a  eon- 
elusive  estoppel  upon  him  if  a  civil  action 
should  be  brought  to  recover  damages  for  an 
injury  growing  out  of  the  same  occurrence. 
The  record  should  be  admitted  in  evidence  418 
a  solemn  admission  to  be  weighed  by  the  jury 
in  connection  with  all  the  other  evidence  in 
the  case;  but  until  the  supreme  court  of  this 
state  shall  hold  the  contrary,  it  will  be  our 
opinion  that  such  a  record  is  not  eonclusive. 

So  in  Karlen  t.  Hadinger,  147  Wis.  78,  132 
N.  W.  501,  a  penal  action  for  watering  milk, 
the  court  said:  ''The  respondent  had  also 
pleaded  guilty  in  a  criminal  prosecution  for 
the  same  act.  This  would  not  conclude  him 
in  the  instant  case  from  denying  that  be 
watered  the  milk." 

The  person  whose  plea  is  introduced  should 
be  permitted  to  testify  as  to  the  circum- 
stances under  which  it  was  entered  and  to 
the  fact  tbat  be  acted  under  advice  of  counsel. 
Watson  V.  Kentucky,  etc.  Bridge,  etc.  Co.  137 
Ky.  619,  126  S.  W.  146,  129  S.  W.  341.  So, 
it  may  be  shown  that  the  plea  was  induced 
by  fraud  or  duress.  Johnson  v.  Girdwood,  7 
Misc.  651,  28  N.  Y.  S.  151,  affirmed  143  N.  Y. 
660,  39  N.  £.  21.  But  in  Root  t.  $turdivant, 
70  la.  55,  29  N.  W.  802,  it  was  held  that  a 
statement  made  by  the  accused  in  connection 
with  his  plea  of  guilty  was  not  admissible  to 
detract  from  its  force  in  a  subsequent  oivU 
action,  the  court  saying;  ''On .the  trial  of 
this  cause  in  the  district  court  plaintiff  of- 
fered in  evidence  the  records  of  defendant's 
plea  in  the  criminal  ca-se.  Defendant  objected 
to  the  introduction  of  the  record  on  the 
ground  of  irrelevancy  and  incompetency;  aad 
on  the  crosft-exami nation  of  the  justice  of  the 
peace,  who  was  sworn  for  the  purpose  of 
identifying  the  record,  he  sought  to  prove  an 
explanatory  statement  made  by  him  when 
he  entered  the  plea.  His  objection  to  the 
record  wfis  overruled  and  on  plaintiff's  objeo- 
tion  the  evidence  of  said  statement  was  ex- 
cluded. We  think  these  rulings  are  correct. 
Defendant's  plea  of  guilty  was  an  admission 
by  him  that  he  had  committed  the  assault 
and  battery  charged  in  the  information.  That 
such  admission  was  admissible  against  him 
on  the  trial  of  this  cause  cai&not  be  doubted. 
Tlie  enti-y  in  the  docket  of  the  justice  was 
the  judicial  record  of  the  plea  made  at  the 
time  it  was  entered,  and  was  competent  evi- 
dence to  prove  the  plea.  Defendant  waa  not 
entitled  to  prove  his  statement  with  refers 
ence  to  the  transaction  made  vrhen  he  ientered 
his  plea.    The  plea  was  an  unqualified  admis- 


bion  that  he  was  guilty  of  the  offoise  charged. 
No  accompanying  statement  or  explanatioi 
could  change  its  character  in  tiiis  respect." 

In  Burgess  v.  Burgess^  47  N.  H.  305,  it  was 
said  that  a  plea  oi  guilty  "must  be  regarded 
as  much  less  open  to  the  suspicion  of  coiln- 
sion  or  inaincerity  than  ordinary  confessions, 
inasmuch  as  it  must  be  followed  l>y  punish- 
ment." 
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I4f  o  laawramoe  —  9tiit«te  Maklas  Pol- 
ley  Ineontestable  -*-  Modifloatftom  by 
Oomtvaot. 

Under  the  provisions  of  section  42,  Sees. 
Laws  1911,  p.  94S)  as  amended  by  Laws  of 
1913,  p.  406,  §  22,  it  is  provided  that  an 
insurance  policy,  so  far  as  it  relates  to  life 
or  endowment  insurance  shall  be  incontestable 
after  two  years  from  the  date  of  issue,  except 
for  nonpayment  of  prensums  and  except  for 
violation  of  the  oonditioiks  of  the  policy  relat- 
ing to  military  or  naval  service  in  time  of 
war,  etc.  That  provision  of  the  statute  does 
not  prohibit  the  parties  from  contracting  that 
the  period  of  contestabillty  shall  be  less  than 
two  years,  nor  from  agreeing  that  the  policy 
shall  not  be  contestable  after  its  delivery. 

Effect  of  Ineoiitestable  Claiise  —  Do- 
tense  Baied  oH  Fvaud. 

A  clause  in  a  pbtiey  of  life  insurauee,  pro- 
viding that  "this  l^oiiey-  is  incontestable  firon 
its  date,  except  for  noiipa3rmeKt  of  premiums,'* 
precludes  any  defense  a.fter  the  stipulated 
period  on  account  of  false  statements  in  the 
application  for  the  policy,  even  though  they 
were  fraudulently  made. 

[See  nbte  at  end  HI  this  case.l 


Held  Xnsuffieient. 

It  is  held  under  the  facts  of  this  case  that 
^he  court  did  not  ^rr  in  sustaining  the  de- 
murrer to  the  answer  and  entering  judgment 
in  favor  of  tho  plaintiff. 

*  ♦ 

Appeal  from  District  Obnrt,  Bonner  county: 
YtYVTSy  Judge. 

Action  by  Gertrude  Duvall,  plaintiff, 
against  National  Insurantie' Company  of  Mon- 
tana, defendant.  Judgment  for  plaintiff.  De- 
feUdatnt  appeals.  The  facts  are  stated  in  the 
opinioto.     ArpmHSD. 
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i7.  H.  Tttylor  for  appellant.  ^ 

G.  H.  Martin  for  respondent. 

[9S8}  ScjUAVAir,  t;.^#^Thi8  ftetion  was 
brought  by  the  widow  of  the  insured/  as 
benefieiary,  to  reeovarixpon  a  policy  of  [389] 
life  tnsQrance  issued  by  ihe  appellant  company 
and  delivered  about  the  10th  of  December^ 
11113,  to  the  deceased,  Luther  F.  Dtivall,  who 
died  aboittt  the  14th  of  March;  1914.  A  copy 
of  the  insurance  policy,  which  was  for  $2,000, 
is  attacked'  to  the  complaint  and  made  a  part 
thereof,  $100  baring  been  paid  thereon. 

The  prayer  fa  for  judgment  for  $1,900  with 
interest  and  eotvte. 

Th»  answer  denied  liability  and  set  vip  five 
aifirmative  defefites,  alleging  false  and  fraud* 
ulent  answers  made  by  the  deceased  to  ma- 
terial questions  contained  in  his  application 
and  in  the  examination  by  the  medical  ex- 
aminer;, that  the  answers  were  made  with 
intottt  to  defraud  tho  company,  were  believed 
and  relied  upon  by  the  company,  were  ma- 
terial and  known  by  the  deceased  to  be  nn- 
tme^  that  th«  tmth  of  the  statements  was 
warranted  by  the  deceased  and  was  a  cofisid- 
eration  for  the  contract,  and  that  such  falsity 
and  fraud  rendered  the  policy  null  and  void; 
that  the  decease  i^hen  making  application 
for  the  poliey,  and  when  examined  by  the 
defendant's  medical  examiner,  and  wtien  he 
received  th«  poliey,  liad  tuberculosis  of  the 
lun^s  and'  had  had  sucfi  disease  for  a  lortg 
time  prior  to  his  said 'application,  and  from 
which  disease  bronchial-  pneumonia  developed, 
from  whidi  the  insured  subsequently  di^d; 
that  the  appellant  had  offered  to  return  to 
the  plaintiff  the  $111,94,  together  with  inter- 
eat  from  the  date  of  payment. 

To  this  answer  and  each  affirmative  defense 
the  plaintiff  interposed  a  demurrer  upon  the 
ground  that  tho  facts  stated  in  said  answer 
and  deftmsea  did  not  eonstlvute  a  defense  to 
the  plaintiff's  eanse  u4  action.  Said  demurrer 
was  sustained  by  the  court  and  the  defend* 
ant  refused  to  plead  further. 

Upon  the  facts  found  the  court  entered 
judgment'  in  favor  of  the  plaintiff  for  $1;900, 
with  interest  and  costs  of  suit.  The  appeal 
is  from-  the  judgment. 

The  policy  contained  the  following '  incon- 
testable clause:  ^'This  poliey  is  incontestabTe 
from  its  date,  except  for  nonpayment  of 
premiums." 

[360}  The  only  point  ffivolved  on  this  ap- 
peal is  the  right  of  defendant  ttf  set  up  and 
prove  fraod  committed  by  the  plaintiff  in 
making  material  and-  false  warranties  and 
statements  in  his  application  for  the  policy, 
and  whether  this  incontestable  clause  de- 
prives the  defendant  of  the  right  to  set  up 
the  defense  of  fraud. 

It  will  be  obeerved  that  it  Is  provided'  that 
said  policy  was  incontestable  from  its  date, 


with  the  one  exception,  namely,  for  the  non- 
payment of  premiums. 

Sec.  45  (SesB.  Laws  1011,  p.  732)  of  an 
'act  relating  to  the  insurance  department  in 
and  for  th<»  state  of  Idaho,  as  amended  by 
Laws  of  1913,  p.  406,  provides,  among  other 
things,  as  folloM's:  "That  the  policy,  so  far 
as  it  relates  to  life  or  endowment  insurance, 
shall  be  incontestable  after  two  (2)  years 
from  iti^  date  of  issue,  except  for  nonpayment 
of  premiums,  and  except  for  violation  of  the 
conditions  of  the  policy  relating  to  military 
or  naval  service  in  time  of  war." 

The  latter  exception  is  not  involved  In  this 

Under  the  provisions  of  said  statute,  the 
contestabHity  of  the  policy  is  limited  to  two 
years,  but  that  does  not  prevent  the  parties 
from  contracting  that  the  period  of  contesta- 
bility  shall  be  less  than  two  years,  or  from 
agreeing  that  the  policy  shall  not  be  con- 
testable'after  it  is  delivered.  It  does,  how- 
ever, prohibit  the  parties  from  extending 
the  time  of  contestabilitv  beyond  two  years. 

In  25  Cyc:  at  p.  87S,  it  is  stated  as  follows : 
**A  clause,  now  often  inserted  in  policies, 
that  after  being  in  force  a  specified  time  they 
shall  not  be  disputed  or  shall  be  incontesta- 
ble precludes  a*iy  defense  after  the  stipulated 
period  on  accoWifrt  of  false  statetnents  which 
Were  warranted  to  be  true,  even  though  they 
■were  made  fraudulently." 

The  policy  under  consideration  is  stipu- 
lated to  be  absolutely  incontestable  from  its 
date,  except  for  nonpayment  of  premiums 
and  ft>r  viola tiort  of  the  condition  of  the 
policy  relating  to  military  and  naval  service 
in  time  of  war. 

It  was  held  in  Patterson  v.  Natural  Pre- 
mium Mut.  L.  Ins.  Co.  100  Wis.  118,  89  Am. 
St.  Rep.  899,  76  N.  W.  980,  42  L.R.A,  25.3, 
under  an  incontestable  clause  such  as  in  the 
case  at  bar,  that  [361]  in  determining  the 
rule  that  shonld  be  adopted  by  the  court 
there  were  numerous  considerations  which  de- 
serve attention;  that  it  must  be  borne  in  mind 
that  the  suicide  clause  has  become  so  uni- 
versal in  policies  that  its  absence  at  once 
attracts  attention ;  that  it  can  hardly  be  other- 
wise than  that  the  agent  soliciting  insur- 
ance under  such  a  policy  as  the  one  under 
consideration  would  at  once  call  attention  to 
this  apparent  liberality  in  that  there  was  no 
suicide  clause,  and  further,  that  there  was 
In  addition  an  absolute  incontestable  clause 
and  that  the  average  layman,  not  to  say  law- 
yer, in  looking  it  over  would  conclude  that 
it  was  in  fact  a  very  favorable  policy  to  the 
insured;  that  such  provisions  were  all  care- 
fully framed  by  the  insurance  company  and 
expressly  framed  to  induce  people  to  insure; 
that  it  is  a  familiar  rule  of  construction  that 
where  an  insurance  policy  is  capable  of  two 
meanings,  that  wlilch  is  the  more  favorable 
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to  th«  insured  sliould  be  adopted;  that  it 
was  claimed  by  the  defendant  in  that  case 
that  the  evidence  tended  to  show  a  fraudu- 
lent scheme  on  the  part  of  Patterson  when  he 
took  out  his  policy,  to  obtain  insurance  09 
his  life  for  the  purpose  of  thereafter  conunit- 
ting  suicide  and  defrauding  the  company  for 
the  benefit  of  his  children;  that  doubtless  this 
would  be  a  good  defense,  if  shown,  unless  it 
was  cut  off  by  the  incontestable  clause;  that 
it  should  be  a  defense  not  based  on  suicide 
alone;  but  on  the  whole  fraud  of  which  the 
act  of  suicide  was  only  the  ultimate  step,  but 
that  the  difSculty  was  that  that  court  had 
been  unable  to  find  any  evidence  which  would 
justify  the  submission  of  that  question  to  the 
jury;  that  it  is  said  that  the  insured  falsely 
represented  his  stato  of  health  in  his  applica- 
tion and  concealed  some  of  the  grounds  upon 
which  he  had  previously  made  application  for 
a  pension;  that  there  does  not  seem  to  be 
much  pierit  in  this  claim;  that  he  submitted 
himself  for  examination  to  the  company's 
medical  examiner,  who  reported  that  he  had 
dyspepsia  and  was 'a  second-class  risk;  that 
the  company  had  full  notice  that  he  was  not 
in  first-class'  health,  because  the  insured 
stated  in  his  application  that  he  had  dys- 
pepsia and  had  had  malaria  and  had  applied 
for  a  pension  on  the  ground  that ,  he  had 
[362]  indigestion  brought  on  by  exposure  in 
the  army ;  that  the  incontestable  clause  would 
seem  to  eiffectually  bar  this  defense;  that  if 
said  incontestable  clause  be  not  altogether 
a  glittering  generality,  put  in  for  no  other 
purpose  than  to  induce  men  to  insure,  it 
would  seem  that  it  must  cover  such  misstale- 
ments  or  omissions  as  are  alleged;  that  bo 
reason  appears  why  an  insurance  company 
may  not  take  the  risk  of  ascertaining  for 
itself  the  condition  of  the  healtit  of  the  in- 
sured. 

We  think  the  above  suggestions  in  the 
Patterson  case  apply  with  force  to  the  facts 
of  this  case.  The  physician  of  the  insurance 
company  examined  the  defendant  and  report- 
ed that  he  was  not  a  first-class  risk  by  re- 
porting  simply  that  he  was  a  "good  risk," 
when  he  was  required  to  report  whether  the 
applicant  was  a  "first-class  risk,"  a  "good 
risk"  or  only  a  "fair  risk;*'  that  there  were 
symptoms  of  asthma,  etc.,  and  recommended 
that  said  application  for  insurance  in  the 
amount  of  $3,000  be  reduced  to  $2,000,  and 
that  a  policy  issue  for  that  amount,  which 
was  done. 

The  copy  of  the  plaintiff's  application  for 
insurance  contained  in  the  record  shows  that 
he  applied  for  only  $2,000  insurance,  but  the 
report  of  R.  G.  I>un  &  Co.  sent  to  the  insur- 
ance company,  and  the  report  of  the  com- 
pany's physician.  Dr.  T.  C.  Witherspoon, 
both  show  that  the  application  was  for  $3,000, 
and  that  it  was  reduced  t»  $2^000.    The  cer- 


tificate of  the  jd&ief  nedieal  director  contains 
the  following  indorsement:  "Will  accept 
2000.  20  End.  G.  C.  R.  (Signed)  T.  C. 
Witherspoon."  And  immediately  foUtfwing 
is  this  indorsement:  "Accepted  Dec  4,  1913. 
(Signed)  T.  C.  Witherspoon."  Immediately 
following  the  medical  examiner's  ind^x^sement, 
A.  T.  Morgan  nuide  the  following  indorse- 
ment: "No  inspection  neoessaiy.  Issue  1^1- 
icy.  Date  Dea  5,  1913.  (Signed)  A.  T. 
Morgan,  General  Marnier." 

It  was  also  contended  by  counsel  lor  re- 
spondent OH:  the  oral  argument  of  the  case 
that  the  application  was  for  $3,000  and  that 
it  was  reduced  to  $2,000,  and  that  oral  state- 
ment was  not  denied  by  eounsel  for  appellant. 

[363]  The  insurance  company  had  the  ap- 
plication for  the  policy;  it  had  its  residcaat 
medical  examiner's  report  on  the  health  of 
the  applicant;  it  had  the  report  of  R.  G.  Dun 
A  Co.  as  to  the  financial  standing  of  the 
applicant,  and  it  also  had  the  chief  medical 
examiner's  certificate  and  indorsements,  as 
above  stated.  The  company  was  evidently 
fully  advised  as  to  the  condition  of  the  health 
of  the  insured,  and  they  issued  the  policy 
containing  the  incontestable  clause  above 
quoted. 

As  was  suggested  in  the  Patterson  case,  110 
•reason  appears  why  the  insurance  coinpany 
may  not  take  the^  risk  of  aaeertaining  for 
itself  the  condition  ol  the  health  of  the 
insured.  The  company  had  full  notice  that 
the  insured  was  not  in  first  class  health,  aAd 
refused  to  issue  him  a  policy  for  the  amount 
■for  which  he  applied*  The  inconteatahle 
'Clause  of  the  policy  was  evidently  carefully 
framed  by  the  company  itself  and  expreaaly 
framed  to  induce  people  to  insure,  and  re- 
reserved  the  right  to  contest  n  recovery  on  the 
policy  on  only  one  ground,  a&ide  frotoi  the 
military  or  naval  one,  and  that  was  a  failure 
to  pay  the  premiums.  If  the  insurance  com- 
pany intended  by  the  hiconteatable  clause  to 
except  the  ground  of  fraud  in  the  procure- 
ment of  the  policy,  why  did  it  not  include  it 
the  same  aa  it  did  the  clause  in  the  case  of 
failure  to  pay  premiums  and  in  case  of  aui- 
cide  within  a  year  after  the  policy  issued? 

It  was  held  in  Union  Cent.  L.  Ins.  Co.  v. 
Fox,  lOe  Tenn.  347>  82  Am.  St.  Rep.  88$,  61 
S.  W.  62,  that  a  condition  in  a  life  insurance 
policy  that  it  shall  be  ine(»testable  for 
fraud  in  the  application  therefor,  or  in  tbe 
medical  examination  preceding  it,  is  not  void 
as  against  public  policy. 

In  the  case  at  bar  the  insurance  company 
has  agreed  not  to  contest  the  policy  on  any 
ground  except  those  included  in  the  inoontest- 
able  clause,  which  we  think  the  oompaay  had 
a  right  to  do.  It  was  stated  in  the  Fox 
case  supra,  that  if  fraud  may  be  waived  at 
cJl,  certainly  the  parties  may  stipulate  the 
grounds  on  which  the  waiver  may  be  made. 
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It  18  clear  to  us  that  thej  may  fix  the  con- 
ditions upon  what  incontestability  may  rest. 
They  may  agree  that  nonpayment  of  pre* 
miums  may  be  the  only  ground  of  contest,  and 
they  may  also  [364]  agree  that  such  incon- 
testable provision  may  take  effect  from  the 
<late  of  the  delivery  of  the  policy.  Had  the 
insurance  company  -desired  to  seaerve  the 
right  to  contest  for  fraud,  it  was  its  duty 
to  specify  fraud  as  one  of  the  grounds  of 
contest. 

So  far  as  the  health  of  an  applicant  for 
life  insurance  is  concerned,  the  insuraaee  coilir 
pany  has  competent  physicians  to  thoroughly 
«xamine  such  applicants,  and  it  ia  the  com* 
pany's  duty,  before  issuing  its  policy,  to 
thoroughly  satisfy  itself  as  to  his  physical 
condition.  It  is  well  recognized  that  many 
people  have  ailments  that  they  know  nothing 
of  and  that  might  have  a  tendency  to  make 
auch  applicant  more  readily  subject  to  at- 
tacks of  pneumonia  and  oUier  diseases.  The 
record  shows  that  the  insured  died  of  pneu- 
monia, and  it  is  a  well^recognized  fact  that 
pneumonia  often  attacks  the  most  robust 
of  men  and  causes  their  death  in  a  very  short 
time. 

While  we  are  aware  that  there  are  many 
a,uthorities  that  hold  that  an  incontestable 
clause,  although  not  specifying  fraud  as  one 
of  the  grounds  of  contest,  if  that  were  in- 
cluded, such  provision  would  be  void  as 
against  public  policy,  we  are  not  in  accord 
with  that  line  of  decisions  but  are  in  accord 
with  the  rule  laid  down  in  the  Patterson  case, 
supra,  and  other  cases  which  hold  that  mis- 
statements or  omissions  of  the  insured  re- 
specting his  health  are  covered  by  the  incon- 
testable clause  in  the  policy,  where  it  is  pro- 
vided that  the  policy  is  incontestable  except 
for  default  in  the  payment  of  premiums. 

We  therefore  conclude  that  the  judgment 
of  the  district  court  must  be  affirmed,  and 
it  is  so  ordered,  with  costs  ill  favor  of  the 
respondent. 

Budge,  J.  oonevrs. 

MoROAir,  J.  {disBeniinff) , — ^It  appears  to 
me  the  foregoing  decision  violates  some  ele- 
mentary principles  of  law.  We  must  not 
overlook  the  fact  that  the  case  has  not  been 
tried  upon  its  merits;  that  it  was  decided 
upon  demurrer  to  the  aaswer,  sad  that  the 
answer  properly  and  sufficiently  alleged  fraud 
upon  the  part  of  the  insured  whereby  be  pro- 
cured appellant  to  issue  to  him  the  policy  of 
life  insuranoe  which  [365]  forms  the  basis 
of  this  action.  This  state  of  facts  invites  the 
application  of  the  fundamental  rule  that  the 
demurrer  admits  all  matters  of  fact  which 
are  sufficiently  pleaded.  (Bouvier's  Law 
Diet.  Bawle's  Third  Rev.  841.)  So,  although 
life  insurance  companies  have  competent 
physicians  to  thoroughly  examine  an  appli- 


cant, and  althou^  it  is.  the  company's  duty 
hefore  issuing  its  policy  to  thoroughly  satis- 
fy itself  as  to  his  physical  condition,  and 
although  it  is  well  recognized  that  many  peo- 
ple have  ailments  they  know  not  of  that 
might  have  a  tendency  to  make  them  sub- 
ject to  attacks  of  ^^neumonia  and  other  dis- 
eases, and  altiiough  it  is  a  well-reeogniMd 
fact  that  pneumonia  often  attacks  robust  men 
and  causes  death  in  a  very  short  time,  never- 
theless, for  the  purposes  ol  this  ease,  it  must 
be  taken  as  admitted  that  insured,  knawingly 
and  purposely,  trieked  and  defrauded  appel- 
lant into  entering  into-  the  contract  here 
sued  upon,  and  that  it  would  not  have  en- 
tered into  it  had  it  not  been  so  tricked  and 
defrauded^  Sinee  the  fraud  is  admitted  by 
the  demurrrer,  its  effect  upon  the  contract  is 
stated  in  another  fundamental  rule  as  fol- 
lows :  ''It  may ,  be  laid  down  as  a  general 
rule  that  any  false  representations  of  a  mate- 
rial fact,  made  with  knowledge  ol  its  falsity, 
and  with  intent  that  it  shall  be  acted  upon  by 
another  in  entering  into  a  contract,  and  which 
is  so  acted  upon,  constitutes  fraud,  and  will 
entitle  the  party,  deceived  thereby  to  avoid 
the  contract  or  to  maintain  an  action  for 
the  damages  sustained."     (9  €yc.  411.) 

Since  the  application  for  insurance,  the 
report  of  the  examining  pl^sioian,  the  report 
of  R,  O.  Dun  &  Company,  and  the  report  of 
certain  officials  of  the  insurance  company 
which  appear  as  exhibits  attached  to  the 
answer,  ace  commented  upon  in  the  opinion, 
and  the  contents  thereof  are  a^piarently  act- 
ed upon  by  the  majority  of  the  court  as 
established  facts  tending  to  show  that  ap- 
pellant was  not  defrauded,  the  admission 
made  by  the  demurrer  notwithstanding,  it 
might  be  well  to  call  attention  to  another 
rule  which  has  been  heretofore  considered 
settled  in  this  state,  to  the  effect  that  plead- 
ing an  instrument  by  attaching  a  copy  to  a 
complaint  or  an  answer  as  an  exhibit  thereto 
does  not  tender  an  issue  or  [366]  involve  an 
assertion  of  the  truth  of  the  statements  and 
recitals  contained  in  the  exhibit.  (Sweeney 
V.  Johnson,  23  Idaho  530,  130  Pac.  997; 
Schultz  V.  Rose  Lake  Lumber  Co.  27  Idaho 
528, 149  Pac,  726.)  Therefore,  the  statements 
of  purported  facts  recited  in  these  exhibits 
cannot  be  taken  as  allegations,  or  weighed  as 
evidence,  with  a  view  to  disproving  the  fraud, 
even  though  the  demurrer  do  not  admit  it, 
which  it  does. 

The  case  of  Patterson  ▼•  Natural  Premium 
Mut.  L.  Ins.  Co.  qupted  from  at  some  length 
in  the  majority  opinion,  does  not  appear  to  be 
in  point.  That  case  was  tried  upon  the 
merits,  and  the  defense  was  that  the  insured, 
while  sane,  committed  suicide.  The  court 
held  that  suicide,  while  sane,  does  not  avoid 
a  life  insurance  policy  in  the  absence  of  the 
provision  therein  to  that  effect,  but,  speaking 


IIIB 


CITE  THIS  VOL.  ANN,  CAS.  TMTB. 


of  the  contention  thai  the  evidence  tended  to 
show  a  fraudulent  scheme  on  the  part  of  the 
insured,  when  he  took  out  his  policy,  to  ot>- 
tain  insurance  on  his  life  for  the  purpose 
of  thereafter  committing  suicide  and  defraud- 
ing the  company  for  the  benefit  of  his  chil- 
dren, the  court  said:  ^^But  the  difficulty  is 
that  we  have  been  unable  to  find  any  evidence 
which  would  justify  the  submission  of  that 
question  to  the  jury.''  In  the  case  at  bar  that 
difficulty  does  not  arise;  the  demurrer  admits 
the  fraud  and  admits  that  it  was  by  means 
of  fraud  the  issuance  and  delivery  of  the 
policy  were  procured. 

Another'  rule  generally  accepted  and  ap* 
plied  throughout  the  United  States  is:  A 
provision  in  a  contract  of  life  insurance  that 
It  shall  be  incontestable  from  date  is  void, 
as  against  public  policy,  so  far  as  it  tends 
to  exclude  the  insurer  from  contesting  upon 
the  ground  of  fraud  in  procuring  the  con- 
tract. (Welch  V.  Union  Cent.  Life  Ins.  Co. 
108  la.  224,  78  N.  W.  863,  50  L.R.A.  774; 
New  York  L.  Ins.  Co.  v.  Weaver,  114  Ky.  295, 
70  S.  W.  628;  New  York  L.  Ins.  Co.  v.  Har- 
dison,  199  Mass.  190,  127  Am.  St.  Rep.  478; 
85  N.  E.  410;  Reagan  ▼.  Union  Mut.  L.  Ins. 
Co.  189  Mass.  555,  109  Am.  St.  Rep.  650,  76 
N.  E.  217,  2  L.R.A.(N.8.)  821,  4  Ann.  Oas. 
362. )  The  application  of  this  rule  ought  not 
to  be  questioned,  much  less  denied,  in  Idaho, 
where  the  policy  of  the  law  has  been  expressed 
In  the  statutes  and  the  length  of  [367]  time 
within  Which  such  conti-acts  are  conteetabi* 
has  been  definitely  fixed. 
'  Sec.  42,  chap.  228,  Sess.  Laws  1911  (p. 
748),  ad  amended  by  sec.  22,  chap.  97,  Sess. 
Laws  1913  (p.  406),  pro\'ide8  what  shall  be 
contained  in  certain  policies  of  insurance, 
and  one  of  the  provisions  to  be  so  included  is 
to  be  found  in  subdivision  second  of  said  sec* 
tion  and  is  as  follows:  **That  the  policy,  ^o 
far  as  it  relates  to  Hfe  or  endowment  insur- 
ance, shall  be  incontestable  after  two  (2) 
years  from  its  date  of  issue,  except  for  non- 
payment of  premiums,  and  except  for  vio- 
lation of  the  conditions  of  the  policy  relating 
to  military  or  naval  service  iii  time  of  war.*' 
Subd.  4  of  sec.  46,  chap.  228,  Sess.  Laws 
1911  (p.  753),  is  as  follows:  "No  company  or 
agent  shall  issue  or  deliver  in  this  state  any 
policy  which  conflicts  with  atiy  provision  of 
this  act.  A  policy  issued  in  violation  of  this 
act  shall  be  held  valid  and  shall  be  construed 
as  provided  in  this  act,  and  when  any  pro- 
vision in  a  policy  is  in  conflict  with  Any 
provision  of  this  act,  the  rights,  duties  and 
obligations  of  the  company  and  the  policy- 
holder and  the  beneficiary  shall  be  governed 
by  the  provisions  of  this  act.*' 


The  legislative  intent  that  a  policr  of  life 
or  endowment  insuivnce  shall  be  read  and 
construed  to  provide  that  it  shall  be  incon- 
testable after  two  years  from  its  date,  other 
than  for  the  causes  by  law  expressly  excepted, 
regasdless  of  what  may  be  recited  in  the 
i:ontra^t  attempting  to  fix  a  longer  or  shorter 
period  of  time,  and  that  the  two  years'  pro- 
vision expressed  in  the  statute  shall  govern 
the  rigiitB,  duties  and  obligations  of  the 
company  and  policy-hclder  and  beneficiary, 
and  that  the  recitations  in  the  contract  to 
the  eosrtrary  shall  not  govern  th^m»  is  9» 
clearly  expressed  that  it  ought  to  succeas- 
fully  resist  and  withstand  all  effort  to  place 
any  other  construction  upon  it. 

If  any  more  law  is  needed  to  guide  us  to 
a  correct  decision  of  the  sole  question  in  thi^ 
case,  which  is  stated  in  the  majority  opinion 
in  effect  to  be,  whether  the  incontestable 
clAuse  in  the  policy  deprives  appellant  of  the 
light  to  set  up  the  dcfettse  of  fraud,  it  i» 
to  be  found  in  sec.  3321,  Rev.  Codes,  which 
is  as  follows:  **E\'ery  stipalation  or  condi- 
tion in  a"  [368]  contract,  by  which  any  party 
thereto  is  restricted  from  enforcing  his  rights 
under  the  contract  by  the  usual  proceeding 
in  the  ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus  enforce 
his  rights,  is  void." 

I  am  forced  to  conclude  that  the  clause  in 
the  contract  of  insurance  attempting  to  make 
it  incontestable  from  its  date  is  in  conflict 
witli  the  policy  of  the  Iftw  as  expressed  in  the 
statutes  above  quoted,  and  that  it  is  void; 
also,  that  the  case  should  be  brought  to  trial 
upon  its  merits  with  a  view  to  determining 
the  truth  or  falsity  of  the  allegations  of 
fraud  contained  in  the  answer. 


KOTE. 

The  reported'  case  holds  that  a  clause  m  a 
life  insurance  policy  making  it  "incontestable 
from  its  date  except  for  nidnpayment  of  pre- 
miums" precludes  a  defense  based  on  wilfully 
false  representaticHM  of  the  insured  with 
respect  to  his  health  and  physieal  condition. 
The  right  to  contest  a  life  insurance  policy 
on  the  ground  of  fraud  where  It  contains  an 
incontestable  elanse  not  exieepting  fraud  is 
discussed  in  the  note  to  Harris  ▼.  Securitv 

m 

L.  Ins.  Co.  Ann.  Cas.  19140  648.  In  accord 
witii  the  reported  ease  are  also  the  following 
more  recent  eases  published  in  this  series: 
Weil  V.  Federal  L.  Ins.  Co.  Ann.  Cas.  1915D 
974;  Philadelphia  L.  Ins.  Co.  v.  Arnold, 
Ann.  Cas.  19100  706. 


V. 


ZJURD  ET  AXi. 
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92  Ohio  St.  324;  110  K.  B.  083, 


Contraeto  —  Implied  Oovesumte  «-  Si(« 
feet  of  Bzprese  FroTielem. 

There  can  be  no  implied  covenants  in  a  con- 
tract in  relation  to  any  matter  that  is  spe- 
ciftcally  covered  by  the  written  terms  of  the 
contract  itself. 

Mines  end  Mlnerels  —  Mining  Iiease  ^ 
Effeet  of  Feilnre  to  Proseonte  Work. 

There  being  an  express  condition  written  in 
an  oil  and  gas  lease  as  to  the  right  of  the 
lessor  to  declare  forfeiture  thereof  for  delay 
in  drilling  the  first  well,  no  covenant  author* 
izing  forfeiture  for  such  delay  can  be  implied 
in  direct  opposition,  to  the  plain  provisions  of 
tJio  written  contract. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  lease  of  lajid  for  ten  years  for  oil 
or  gas  purposes  provides  that  the  lease  shal^ 
be  void  if  no  well  is  drilled  within  fdur 
months  from  the  date  thereof  unless  the 
lessee  shall  pay  the  lessor  the  sum  of  fifty 
dollars  for  each  and  every  year  that  the 
drilling  of  such  well  is  delayed*  payment  of 
such  sum  by  the  leasee  to  the  lessor,  according 
to  the  terms  and  provisions  of  the  lease,  pre- 
vents forfeiture  and  continues  the  lease  in 
force  during  the  year  for  which  such  payment 
is  made. 

[See  note  at  end  of  this  case.] 


If  such  lease  specifically  provides  titat  the 
amount  to  be  paid  for  delay  in  drilling  may 
be  paid  by  the  lessee  to  a  bank  named  ia  the 
lease  to  the  credit  of  the  lessor,  and  payment 
is  made  in  accordance  with  the  terms  oi  the 
lease,  the  lessor  cannot  avoid  the  effect  of 
such  payment  by  refusing  to  withdraw  the 
sum  from  the  bank  to  which  it  was  paid  by 
his  direction.  Wbeii  so  paid  said  fund  be- 
eame  the  property  ol  the  lessor  and  e«n  be 
lawfully  paid  to  no  one  except, upon  his  order, 

[See  note  at  end  of  this  case*] 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Perry  ^oimty. 

Action  by  Laird  et  al.,  plaintiffs,  against  N. 
L.  C.  Kachelmacher,  defendant.  Judgment  for 
plaintiffs.      Defendant    brings    error.      R]&- 

VEBSED. 


[325]  The  defendants  in  error,  on  the  14th 
day  of  April,  1910,  executed  and  delivered 
to  one  S.  S.  Smith  an  oil  and  gas  lease  on 
their  premises,  consisting  of  about  eight- 
tenths  of  an  acre  of  land,  which  lease  was,  on 
May  10,  1910,  assigned  to  the  plaintiff  in 
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error.  On  March  4,  1911,  the  defendants  in 
error  filed  their  petition  in  the  common  pleas 
eourt  of  Perry  county  and  sought  an  order 
requiring  the  plaintiff  in  error  ''to  drill  and 
develop  plaintiff's  said  land;  or  that  said 
leass  may  be  cancelled  and  ordered  sur- 
rendered up." 

Upon  hearing  on  appeal,  in  the  court  of 
appeals  of  Perry  county,  the  conclusions  of 
law  were  favorable  to  the  lessors,  the  defend- 
ants in  error^  and  decree  was  eiitered  as 
prayed^  upon  the  following  finding  of  facts: 

"1.  On  the  fourteenth  day  of  April,  1910, 
;^Lnd  .ever  since  that  date,  the  plaintiffs  were 
the  owners  in  fee  simple  of  a  tract  of  land 
in  section  30,  township  14,  range  15,  Coal 
tpwnahip^  Perry  county,  Ohio,  containing  ap- 
pi;oximately  eight-tenths  (8/10)  of  an  acre  of 
land. 

"2.  That  on  the  fourteenth  day  of  April, 
1910,  the  plaintiffs  executed  and  delivered  to 
one  S.  S.  Smith  an  oil  and  gas  lease  on 
said  real  estate,  a  [326]  copy  of  which  lease 
was  attached  to  the  petition  and  marked 
TExhibit  A.' 

*-3.  That  on  the  third  day  of  *May,  1910, 
/said  Smith  made  a  written  assignment  of  said 
l,ease  to  the  defendant,  N.  L.  C.  Kachelmacher. 

^'4.  That  by  the  terms  of  said  lease  the 
plaintiffs  granted  to  said  Smith  all  the  oil 
and  gas  in  and  under  s^id  tract  of  land  and 
also  said  tract  of  land  for  the  purpose  of 
operating  thereon  for  oil  and  gas ;  said  grant 
to  be  for  the  term  of  ten  (10)  years  from  the 
date  thereof  and  as  much  longer  as  oil  or 
gas  was  found  in  paying  quantities,  not  ex- 
ceeding in  the  whole  the  term  of  twenty  (20) 
Tears  from  the  date,  thereof,  the  lessee  yield- 
ing and  paying  to  the  lessors  one-eighth  (1/8) 
part  or  share  of  all  the  oil  produced  and 
saved  from  the  premises,  delivered  into  pipe 
lines  to  {he  lessors'  credit  and  at  the  rate  of 
two  hundred  dollars  ($200.00)  per  year  for 
each  gas  well  when  utilized  off  the  premises 
and  free  use  of  gas  for  one  dwelling  house  now 
on  said  premises,  if  found  in  paying  quanti- 
ties, lessors  making  their  own  connections 
for  such  gas  at  the  well  at  their  own  risk  and 
expense. ' 

"5.  That  said  lease  contained  the  following 
provision : 

*'  'Provided,  however,  that  if  a  well  be  not 
completed  on  said  premises  within  four 
months  from  the  date  hereof,  unavoidable  ao* 
cidents  excepted,  then  this  lease  and  agree- 
ment shall  be  and  become  null  and  void  unless 
the  lessee,  within  each  and  every  year  after 
the  expiration  of  the  time  above  mentioned  for 
the  completion  of  a  well,  elects  to  and  does 
pay  the  sum  of  fifty  dollars  ($50.00)  until 
[327]  a  well  is  completed  thereon;  if  the 
lessee  elects  to  pay,  the  same  may  be  paid 
direct  to  the  lessors  or  may  be  deposited  to 
their  credit  at  The  Miners  ^  Merchants 
Bank,  Nelsonville,  Ohio.' 
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''6.  No  well  has  been  drilled  by  the  defend- 
ant or  by  anyone  else  on  said  land  so  leased 
by  the  defendant. 

"7.  The  defendant,  in  each  of  the  years 
1910,  1911,  1912  and  1913,  deposited  to  the 
credit  of  the  plaintiffs  in  The  Minem  & 
Merchants  Bank  of  Nelsonville,  Ohio,  the  sum 
of  fifty  dollars  ($50.00),  said  respective  sums 
being  the  payments  provided  for  in  said  lease 
under  the  paragraph  set  forth  in  special  find- 
ing No.  5,  and  notified  the  plaintiffs  of  such 
deposits,  but  plaintiffs  did'  not  draw  these 
deposits. 

"8.  At  the  time  the  plaintiffs  made  the 
lease  on  the  land  described  in  the  petition  to 
S.  S.  Smith  on  April  14,  1910,  no  oil  wells 
had  been  drilled  in  what  is  now  known  as 
the  New  Straitsville  field  in  which  plaintiffs' 
lands  were  located  and  that  territory  was 
what  was  known  as  *wild  cat'  territory. 

''At  that  time  the  first  well  in  the  field 
now  known  as  Lawson  well  No.  1  was  in 
proces  of  drilling  on  the  Lawson  tract  and 
distant  about  eighty-si<  and  one-half  (86^) 
feet  from  plaintiff's  land. 

"9.  An  oil  well  in  the  vicinity  of  plain- 
tiffs* land  must  be  drilled  from  3000  to  3200 
feet  in  depth  and  costs  approximately  ten 
thousand  dollars  ($10,000.00). 

*'10.  At  the  time  plaintiffs  made  the  lease 
on  the  land  in  question  to  S.  S.  Smith,  the 
territory  in  which  plaintiffs'  land  was  located 
and  the  territory  [328]  now  known  as  the 
New  Straitsville  field,  was  'wild  cat'  terri- 
tory and  except  one  well  known  as  the  Bessie 
well  which  was  distant  about  3000  to  4000  feet 
from  plaintiffs'  land,  there  were  no  wells  in 
what  is  now  known  as  the  New  Straitsville 
field;  there. were  no  wells  north,  south  or  east 
of  plaintiffs'  land  and  excepting  the  Bessie 
well  distant  3000  to  4000  feet  to  the  west, 
the  nearest  well  to  the  west  was  two  miles 
distant. 

"11.  At  the  time  plaintiffs  made  their  lease 
to  Smith  the  customary  rental  paid  land- 
owners in  that  territory  for  time  that  would 
elapse  until  wells  were  drilled,  ranged  from 
twenty-five  cents  to  one  dollar  an  acre  a 
year. 

"12.  The  territory  in  which  plaintiffs'  land 
is  situated  is  what  is  known  as  the  spotted 
field  and  dry  holes  are  often  found  between 
and  near  to  good  producing  wells. 

"13.  Considering  the  character  and  cost 
of  the  wells  in  that  field,  the  nature  and 
uncertainty  of  the  sanda  and  format ions»  rea* 
Bonably  conservative  drilling  would  contem- 
plate that  one  well  should  be  drilled  to  ap* 
proximately  each  fifteen  to  twenty  acres  of 
land. 

"14.  After  plaintiffs  made  the  lease  in  ques* 
tion  to  the  defendant  Smith  the  Lawson  well 
No.  1  located  eighty-six  and  one-half   (86^) 


feet  east  of  plaintiffs'  land  and  Lawson  well 
No.  2,  located  438^  feet  east  of  plaintiffs  land 
were  both  drilled  in  and  were  producing  wells. 
The  Moody  well  located  on  an  acre  of  land 
carved  out  of  the  Lawson  tract  and  which 
well  was  two  hundred  (200)  feet  east  of 
plaintiffs'  land  and  two  hundred  (200)  [329] 
feet  distant  from.  Lawson  well  No.  1,  proved  a 
dry  hole.  On  the  Wion  tract  of  105  acres, 
immediately  west  of  the  plaintiff^s  land,  five 
wells  were  drilled.  The  irat  one  being  com- 
pleted about  December,  1910,  the  secoiid  in 
August,  1911,  the  third  in  February,  1912,  the 
fourth  in  February,  1913,  the  fifth  in  July, 
1913. 

"Wion  well  No.  1  was  distant  about  152 
feet  from  the  Laird  land;  started  out  with  a 
production  of  ten  barrels  a  day  which  gradu- 
ally decreased  until  the  well  was  abandoned. 
Wion  well  No.  2  started  off  at  110  barrels  a 
day,  then  dropped  to  about  80  barrels  for  a 
month  or  six  weeks  and  then  gradually  de- 
creased to  about  eight  barrels  per  day.  This 
well  was  located  650  feet  west  of  Wion  well 
No.  1. 

"Wion  well  No.  3  was  550  feet  west  and  a 
little  south  of  No.  2  and  1350  feet  from  the 
Laird  line.  This  well  started  off  at  60  barrels 
and  the  production  was  steadily  reduced. 

"Wion  No.  4  started  off  at  approximately 
40  to  45  barrels  per  day  and  the  production 
steadily  reduced.  Wion  No.  5  started  off  with 
a  production  of  75  barrels  a  day  and  in  \e» 
than  thirty  days  had  dropped  off  to  one-half 
that  production. 

"In  the  last  week  of  February  aad  the 
first  week  of  March,  1013,  the  four  Wion 
wells,  No.  1,  2,  3  and  4,  were  gauged  every  day 
foE  two  weeks  and  showed  an  aggregate  pro- 
duction of  26  barrels  po"  day  or  6^  barrds 
per  well  per  day. 

"The  Cheetham  well,  176  feet  north  from 
plaintiffs'  line,  was  a  producing  well. 

"On  the  Lawson  tract  of  about  45  acres 
(including  the  one  acre  of  Moody  land  sold 
out  of  it)  there  [330]  were  six  wells  drilled, 
of  which  one  was  absolutely  dry,  another  was 
almost  dry  and  the  other  four  were  more  or 
less  producing  wells. 

"15.  Distant  175  feet  north  of  the  Laird 
land  the  Cheetham  well  was  drilled  in  and 
started  off  with  a  production  of  about  35 
barrels  per  day  and  was  exhausted  and  aban- 
doned within  a  year  and  a  half. 

"16.  The  well?  on  the  Lawson  tract  were 
owned  and  operated  by  the  Continental  Oil 
Company  of  which  the  defendant  is  a  stxick- 
holder  and  ofiicer.  The  defendant  had  no  in- 
terest in  any  other  wells  In  the  vicinity  of 
plaintiffs'  land." 

Plaintiff  in  error  now  seeks  a  reversal  of 
the  judgment  of  the  court  of  appeals. 


EACHSLMACHER  ▼.  LAIRD. 

92  Ohio  8t.  524- 


1119 


C  .4.  Donahue  and  Booth,  Keating,  Peters 
<£  Pomerene  for  plaintiff  in  error. 
J.  E,  Powell  for  defendant  in  error. 

Matthias,  J. — ^Although  the  lessors,  the  de- 
fendants in  error,  charge  fraudulent  conduct 
upon  the  part  of  plaintiff  in  error,  Kachel- 
macher,  the  assignee  of.  said  lease,  it  is  ap* 
parent  that  the  case  involves  only  the  conr 
struction  of  the  contract  entered  into  between 
the  parties.  It  is  to  be  observed  that  the 
court  of  appeals  does  not  include  in  the  fold- 
ings of  fact  any  finding  of  fraud  or  of 
fraudulent  conduct  by  the  plaintiff  in  error, 
and  the  conclusions  of  law  are  that  there  was 
an  implied  obligation  ^pon  the  part  of  the 
lessee  to  drill  one  or  more  wells ,  upon  said 
premises,  and  that  he  should  be  required  to 
[331]  comply  with  such  implied  covenant  or 
suffer  a  cancellation  of  the  lease. 

Fraud  upon  the  part  of  plaintiff  in  error  is 
not  shown  by  the  finding  of  facts  nor  dis- 
closed by,  the  record,  nor  does  it  appear  that 
any  inequity  has  been  suffered  by  the  defend- 
ants in  error.  It  is  disclosed  by  the  finding  of 
iaets  that  the.  drilling  of  each  well  in  that 
vicinity  cost,  about  $10,000,  that  many  "dry 
holes*'  wiere  drilled,  and  that  those  whioh  at 
any  time  ware  sufficiently  productive  to  be 
regarded  as  paying  wells  very  rapidly  de- 
creased in  production.  It  is  further  shown 
that  each  well  drained  irom  fifteen  to  twenty 
acres,  and  hence,  that  if  a  well  were  drilled, 
upon  this  tract  assuming  it  should  be  pro« 
ductive,  it  would  draw  only  about  five  per 
cent  of  its  p^odnctiba  from  the  premises  of 
the  defendants  in  error. 

It  is  obvious  that  when  the  ecnditions  and 
developments  in  that  vicinity,  shown  by  the 
reoord,  are  considered,  the  rentals  actually 
paid  the  lessors  are  undoubtedly  equal -to,  il 
Hot  greater  than,  the  royalty  upon  the  value 
of  the  oil  that  woaM  aotui^lly  be  produced 
from  their  own  laAd,  in  the  event  a  well  were 
drilled  thereon. 

The  defendants  in  error  rely,  with  con- 
aidarable  colifiidenoe,e  ^ou  the  ease  of  Sofl^- 
berry  v<  Sun  Oil  Go.  68  Ohio  St.  488,  67  N:  £L 
1069^  and  Klep^aer  Vv  Lemoa,  176  Pa;  St.  602^ 
35  AtL  109,  but  there  is  a  very  vital  distino-* 
tion  between  the.  leases  involved,  which  a  com- 
parison will  disclose.  In  the  Coffinberry  lease 
there  was  an  express  agreenoent  to  complete  a 
well  within  a  year,  and  a  further  agreement 
for  additional  drilling  if  the  first  well  should 
be  a  paying  well.  The  Kleppner  [332]  lease 
likewise  contained  an  ejqpress  agreement  that 
a  well  should  be  drilled,  within  a  stipulated 
time.  The  decision  in  that  case,  however, 
rested  upon  a  finding  of  fraud.  In  each  of 
those  cases  the  first  or  experimental  well  had 
been  drilled,  resulting  in  the  production  of 
oil  in  paying  quantities,  and  action  was 
brought  to  require  a  compliance  with  the 
further  express  covenant  to  continue  drilling 


until  the  premises  should  be  fully  developed. 
Such  was  the  express  agreement  in  the  C!oifin- 
berry  lease,  and  there  was  no  provision  what- 
ever for  the  payment  of  any  sum  as  rental  or 
otherwise  in  lieu  of  drilling.  It  was  for 
failure  and  refusal  to  comply  with  such  ex- 
press covenant  contained  in  the  lease  that 
cancellation    was   awarded. 

In  the  lease  in  this  case  there  is  an  ex* 
press  stipulation  for  the  payment  of  rental 
in  lieu  of  drilling,  and  the  option  is  thus 
given  the  lessee  to  drill  or  pay  rental  in 
accordance  with  the  terms  of  the  contract. 
Surely  the  clause  making  such  provision, 
which  is  set  out  in  full  in  the  finding  of  facts, 
cannot  be  otherwise  construed  or  interpreted. 
The  rights  of  the  parties  must  be  determined 
from  their  own  contract.  Under  the  clearly 
expressed  terms  of  the  lease,  if  the  lessee  does 
not  drill  he  may  still  continue  the  lease  in 
force  by  payment  of  the  stipulated  rentaL 
Such  matter  being  covered  by  the  express 
terms  of  the  written  contract,  no  implication 
can  arise  in  relation  thereto  inconsistent  with, 
or  in  opposition  to,  such  plain  provision  of 
the  written  contract.  An  implied  covenant 
cfln  arise  only  when  there  is  no  expression  on 
the  subject. 

[333]  Even  if  there  be  such  implied  cove- 
nant, as  contended  by  counsel  for  the  lessors, 
it  cannot  be  made  the  ground  of  forfeiture. 
Under  the  express  terms  of  this  lease  the  right 
to  declare  a  forfeiture  arises  upon  the  failure 
o^  the  lessee  to  drill  or  pay  rental,  and,  hence, 
forfeiture  can  be  enforced  only  if  the  lessee 
neither  drills  nor  pays  the  stipulated  rental 
in  accordance  with  the  terms  of  the  lease. 
Such  cause  of  forfeiture  being  expressly  men- 
tioned^  none  other  can  be  implied. 

The  facts  disclosed  by  the  record  and  ap- 
pearing in  the  finding  of  facts  of  the  court  of 
appeals,  indicate  the  reasons  which  probably 
moved  the  parties  to  agree  upon  the  terms 
of  this  lease.  That  territory  was  what  is 
called  "wildcat"  territory,  being  then  unde- 
veloped. The  premises  of  the  lessors  consist- 
ed of  less  than  an  acre,  while  one  well  drains 
oil  from  fifteen  to  twenty  acres.  It  must  be 
concluded  that  the  parties  did  not  contemplate 
that  more  than  one  well  should  be  drilled 
upon  these  premises,  and,  hence,  the  contract 
in  reference  to  the  drilling  of  this  one  well 
covers  the  whole  subject-matter  comprehended 
by  this  lease.  The  customary  rental  in  that 
territory,  at  the  time  this  lease  wais  executed, 
was  from  twenty-five  cents  to  one  dollar  an 
acre  a  year.  It  is  fair  to  assume  that  the  ex- 
traordinary high  rental  stipulated,  $50  a 
year,  was  agreed  upon  by  the  parties  in  lieu 
of  an  express  covenant  to  drill  and  a  clause 
requiring  forfeiture  for  failure  to  do  so,  and 
that  the  lessors  considered  they  would  be 
amply  remunerated  by  payment  of  the  agreed 
rental. 
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[334]  This  lease,  bj  its  termftj  requires  a 
forfeiture  unless  a  well  is  drilled  within  four 
months  or  rental  paid  within  each  and  every 
jear.  The  lessee  did  not  drill,  but  did  elect 
to  and  did  pay  the  agreed  rental.  This  court 
has  heretofore  held  that  imder  the  provisions 
of  a  lease  similar  in  terms  to  that  now  under 
consideration,  the  lessee  has  an  option  to  com- 
plete wells  or  pay  rental  to  keep  the  lease 
alive,  and  that  under  such  terms  the  lessee 
may  retain  the  lease  by  paying  the  stipu- 
lated rental,  or  may  elect  to  permit  the  lease 
to  lapse.  Brown  v.  Fowler,  65  Ohio  St. 
507,  63  X.  E.  76 ;  Van  Etten  v,  Keljly,  66  Ohio 
St.  605,  64  X.  E.  660. 

One  of  the  termii  of  tiiis  lease  is  that  the 
rental,  "if  the  lessee  elects  to  pay,  the  same 
may  be  paid  direct  to  the  lessors  or  may  be 
deposited  to  their  credit  at  The  Miners  and 
Merchants  Bank,  Nelsonvjlle,  Ohio."  It  ap- 
pears from  the  finding  of  facts  that  payment 
of  rental  for  the  years  1010,  1911,  1912  and 
1913  was  made  by  deposit  with  said  bank  ia 
accordance  with  tlvs  terms  of  said  contract. 
Although  the  lease  expressly  provides  for  de- 
lay in  drilling  from  year  to  year  upon  the 
terms  stated,  the  record  shows  that  the  peti- 
tion '  seeking  cancellation  was  filed  within  a 
year  after  the  execution  of  the  lease  and 
after  payment  of  the  rental  for  the  first  year 
had  been  made  in  the  precise  manner  agreed 
upon.  Said  payments  having  been  made  in 
strict  accordance  with  the  express  terms  of 
the  contract,  this  was  equivalent  to  payment 
to  the  lessors  themselves.  There  was  no 
agreement  that  such  sum  should  be  deposited 
with  the  bank  named^  to  be  paid  to  lessors 
upon  some  condition  that  [335]  might  de- 
velop, but  under  the  terms  of  the  contract 
payment,  when  made  and  accepted  by  the 
bank,  was  complete,  and  passed  said  suras  of 
money  effectually  to  the  lessors  and  entirely 
beyond  the  authority  and  control  of  the 
lessee.  Such  fund  became  the  property  of 
the  lessors,  and  they  cannot,  therefore,  avoid 
the  effect  of  such  payment  by  refusing  to 
withdraw  the  fund,  from  the  bank  to  which 
it  was  paid  by  their  direction,  it  not  appear- 
ing that  any  contrary  instructions  were  given 
the  bank  by  the  lessors  at  any  time.  Such 
payment  of  rental,  in  accordance  with  the 
terms  of  the  lease,  serves  to  keep  it  in  force 
during  the  year  for  which  the  rental  was 
paid,  and  within  that  time  an  action  for  the 
cancellation  of  the  lease  could  not  be  main- 
tained. 

The  judgment  of  the  court  of  appeals  is 
reversed  for  error  to  the  prejudice  of  the 
p^laintiffs  rn  error  in  its  conclusions  of  law 
from  the  facts  found.  Judgment  is  entered 
for  plaintiff  in  error. 

Judgment  rerersed. 

Nichols,  C.  J.,  and  Johnson  and  Donahue, 
JJ.,  concur. 
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Express  Covenants. 

Iff  Oil  and  Gas  Leases. 

In  a  very  recent  case  decided  by  the  su- 
preme court  of  Oklahoma,  Parai&ne  Oil  Co. 
y.  Cruee,  102  Fae.  716,  the  court  made  the 
following  statement;  '^Coneeming  the  rules 
governing  the  oonstmetion  of  leases  such  as 
this  in  a  valuable  note  to  Hiller  v.  Ray,  59 
Fla.  285,  52  So.  62S,  reported  in  20  Ann.*  Cas. 
1162,  it  is  'saidc  'Mining  leases  executed  for 
the  purpose  of  exploring  and  operating  for 
oil  and  gas  frequently  contain  a  provisioii 
designed  to  compel  the  prompt  oomaiencement 
of  operations  and  ths  diligent  proseeution  of 
the  development  of  the  lands,  and  such  oove> 
hants  have  been  before  the  oourte  for  con- 
struction in  a  number  of  reoent  oases.  Owing 
to  the  diffdrflttces  of  the  covienaats  in  the  vari- 
eiiB' leases,  tb^  ooarts  lui^re  usually  rested  their 
decisions  upon  the  facts  of  the  particular 
tose,  endeairoring  to  determine  the  intention 
of  the  parties  from  the  language  used  in  the 
instrument  as  a  whole.'  " 

However,  the  volume  of  business  done  within 
recent  years  in  eKplorlng'and  developing  mines 
and  the  correspondhig  amount  of  litigation 
sirising  thiirefpom  has  not  only  reduced  the 
terms  in  mining  leases  to  practical  uni- 
formity, but  has  resulted  in  a  considerable 
measure  of  unifomliti^  in  their  constnietioa 
1^  the  recent  eases. 

Where  the  parties  to  a  gas  or  ore  lease  ex- 
press their  rights  and  obligaiions  in  unam< 
btguous  terms  the  courts  will  constrve  the 
Itese  according  to  the  language  nsed  by  the 
parties  and  its  plain,  and  unequlFocal  mean- 
ing. Shannon  ▼.  Longj  180  AU.  128,  60  So. 
273;  Lloyd  v.  Campbell,  186  HI.  App.  566; 
Paraffine  Oil  Co.  v.  Cruee  (Okla.)  162  Pae. 
716;  McLean  v.  Kishi  (Tex.)  173  8.  W.  502: 
Producers'  Oil  Co.  v.  Snyder,  (Tex.)  100  & 
W.  514;  Petty  V.  United  Fuel  Gas  Co.  76  W. 
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Vft.  268,  85  S.  £.  623.     See  ftko  ArdUsoime 
▼.  Archer   (Okla.)    160  Flac.  446. 

In  Shaimott  v.  Long,  180  AU.  128»  60  So. 
273,  the  court  construed  a  clause  in  a  mmiu^ 
lease  which  read  as  follows:  "Said  partf  of 
the  second  part   (Mrs.  Uoughton)   a^ees  to 
eommence  operation  within  four  months  and 
pursue  with  diligence  till  completed,  unavoid- 
able delays  and  accidents  excepted.    This  lease 
shall  continue  for  twenty  years  or  so  long 
as  oil  OT  gas  are  produced  in  paying  quaar 
titles.    This  lease  and  the  license  herein  grant^ 
«d  shall  immediately  upon  the  nonoompletion 
of  said  well  be  null  and  void  and  not  binding 
on   either  party."     The  court  said:    '*It  is 
plainly  evident,  if  the  allegations  of  the  bill 
are  true,  that  Mrs.  Hou|[^ton,  wbo  was  re- 
quired by  the  terms  of  the  lease  to  commence 
operations  in  the  land  within  four  months, 
when  she  failed,  after  sinking  one  well  1,000 
feet  and  another  well  1,200  feet,  to  find  gas 
or  oil,  treated  the  well  referred  to  in  the 
above-quoted  paragraph  of  the  lease  as'^noii- 
completed,'  and  that,  when  she  removed  her 
drilling  machinery  from  the  land  and  ceased 
operations  under  the  terma  of  the  lease*  she 
treated  the  *noncompIetion  of  tlie  well'  as  havr 
ing  rendered  the  leaee  *null  and  void  and  not 
binding  on  either   party/     .    .     .     The  only 
way  in  which  gas  or  petroleum  oil  can  be  ob- 
tained out  of  the  earth  is  to  drill  a  well  for 
it,  and  wheA  Mrs.  Houghton  agreed,  in  the 
lease,    to   commence   operations   within   four 
months,  the  operations  contemplated  by  the 
parties  were  the  sinking  of  a  well.    The  'said 
Well,'  thei'efore,  feferred  to  in  the  lease,  was 
a    well    which    was    to    be   begun    while    the 
lessee  was  on  the  property  prospecting  for 
oil  or  gti9  snd  whicli  prospecting  Was*  under 
the  terms  of  the  lease,  to  commence  within 
four  months  after  the  execution  and  delivery 
of  the  lease,  and  by  the  'completion'  of  the 
well  the  parties  plainly  meant  the  discovery 
of  oil  or  gas  in  commercial  quantities.    The 
lease,  by  its  express  terms,  became  Woid*  wh^ 
the  lessee  failed  to  discover  gas  or  oil  while 
prospecting  for  the  same  as  provided  for  in 
the  lease,  and  the  abandonment  of. the  prop- 
erty by  Mrs.  Houghton  after  her  failure  to 
find  gas  or  oil  conclusively  shows  that  she  so 
understood  the  lease,  and  the  failure  of  the 
lessor  to  require  continuous  operations  under 
the  lease  also  shows  that  he  so  understood  its 
terms." 

In  Lloyd  v.  Campbell,  186  111.  App.  566,  the 
court  construed  an  oil  and  gas  lease  of  two 
hundred  acres  of  land,  which  provided  that 
the  first  well  should  be  completed  on  the  first 
day  of  April  1009  and  that  an  additional  well 
should  be  completed  every  sixty  days  there- 
after until  fifteen  wells  eihould  be  completed 
and  that  in  case  of  a  failure  to  complete  any 
of  the  wells  at  the  time  agreed  on,  an  ad- 
ditional rental  of  $1  a  day  for  each  of  tlie 
wells  not  so  completed  should  be  paid ;  that  if 
Ann.  Cas.  1917E. — 71. 


the  appellant  (lessee)  should  fall  to  pay 
rentala  or  location  fees  when  due  or  to  com- 
plete any  well  within  the  time  required  by 
the  lease,  the  appellees  might  at  their  elec- 
tion declare  a  forfeiture  and  annul  the  lease 
to  the  undrilled  portion  of  said  premises. 
It  was  held  that  the  appellant  was  liable  on 
hia  failure  to  complete  th^  agreed  number  of 
wells  to  pay  the  agreed  penalties.  The  court 
said:  "When  appellant  commenced  to  drill 
the  sixth  well  he  must  be  held  to  have 
done  so  under  the  contract,  and  his  failure  to 
complete  the  same  within  the  time  named  sub- 
jected him  to  the  payment  of  the  penalties 
therein  provided  for.  He  could,  had  he  so 
deaired,  have  surrendered  the  lease,  so  far  as 
it  aflteted  all  the  undrilled  portions  of  said 
premises,  before  the  time  expired  within 
which  the  thirtecwth  well  was,  by  the  lease,  to 
have,  been  completed  and  thus  avoided  any 
penalty  for  failure  to  drill  the  last  thret^ 
wells.  He»  however,  chose  to  keep  possession 
of  the  premises  and  not  surrender  them  until 
a  later  date  and  he  thereby  incurred  the 
penalty  provided  for  failure  to  comply  with 
thQ  contract,  up  to  the  time  of  the  surrender 
thereof.  The  court  below  properly  found 
that  appellees  were  entitled  to  recover  from 
appellant  the  penalties  provided  for  by  the 
contract,  and  an  examination  of  the  proofs 
•hows  that-  hi0  assessment  of  the  amount  due 
was  proper." 

In  Paraffioe  Oil  Co.  v.  Cruce  (Okla.)  162 
Pao.  716,  it  appeared  that  the  parties  entered 
into  the  relationship  of  lessor  and  lessee  un- 
.der  a  lease,  which  in  part  read  as  follows: 
"Sec.  3.  It  is  agreed  that  this  lease  shall  re- 
msin  in  force  for  a  term  of  one  year  from 
thia  date^  and  a$  long  thereafter  as  oil  or  gas, 
or  either  of  them,  is  produced  from  the  said 
land  by  the  party  of  the  second  part,  its  suc- 
cessors or  assigns,  in  accordance  with  the 
stipulations  of  sections  6'  and  7  of  this  con- 
tract  6eo.  .5..  Party  of  the  second 

part  agrees  to  beglo  operations  for  the  drill- 
ing for  an  oil  'or  gas  well  within  thirty  days 
.from  the  delivery-  of  this  contract,  and  to  dili- 
gently prosecute  said  o|>eratione  until  said 
well  is  completed.  Sec.  6.  It  is  understood 
and  agreed  by  both  parties  hereto  thai  if  said 
territory  proves  to  be  productive,  then  the 
party  of  the  second  part  to  complete  this 
contract  shall  drill  as  many  as  eight  welU 
on  said  premises  and  said  wells  shall  be 
'drilled  with  due  diligence  and  despatch,  hav- 
ing in.  view  the  interest  of  both  parties  here- 
to, and  so  to  produce  all  the  oil  and  gas  that 
may  be  reasonably  produced  from  said  prem- 
ises i  Provided  that  if  oil  be  found  in  paying 
quantities  in  the  first  well  drilled,  and  there 
is,  at  the  completion  of  said  well,  no  profit- 
able market  for  the  products  of  same,  the  sec- 
ond party  shall  not  be  required  to  begin  the 
drilling  of  the  second  well  until  a  .mfirket 
for  the  products  of  the  first  well  is  available. 
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.  .  .  Sec.  7.  The  party  of  the  second  part 
shall  drill  as  many  offset  wells  as  may  be 
necessary  to  offset  each  paying  well  on  the 
adjacent  property  when  kuch  well  on  adjacent 
property  is  within  three  hundred  feet  of  the 
boundaries  of  the  premises  herein  leased. 
Sec.  11.  A  failure  on  the  part  of  the  second 
party  to  comply  with  any  of  the  stipulations 
of  this  contract  shall  of  itself  work  a  for- 
feiture of  this  contract  and  all  rights  there- 
under." Construing  the  language  of  the 
lease  as  embodied  in  sec.  6,  and  its  effect  upon 
the  entire  lease,  the  court  said :  "But  the  lease 
did  not  stop  there,  but  proceeded  to  specify 
that  oil  must  not  only  be  'produced'  within  the 
year,  but  must  be  produced  'in  accordance 
with  the  stipulations  of  sections  6  and  7  of 
this  contract.'  Which  means  that,  in  order 
to  satisfy  the  condition  precedent  to  the 
extension  of  the  term  beyond  the  year,  that 
oil  must  not  only  be  'produced'  from  the 
land  by  the  lessee  within  the  year,  but  must 
be  produced  in  accordance  with  and  as  the 
result  of  certain  development,  the  measure 
of  which  was  prescribed  by  the  parties  in 
those  sections  and  agreed  to  be  performed  by 
the  lessee.  The  lease  then  proceeds,  after 
proriding  in  section  6  that  the  lessee  shall 
drill  a  test  well  in  thirty  days  from  the  date 
of  the  contract,  in  sections  6  and  7  to  state 
the  measure  of  that  development  and  from 
how  many  wells  oil  shall  be  produced  to  satis- 
fy the  condition  precedent.  Section  6  pro- 
vides: '.  .  .  That,  if  said  territory  proves 
productive  (and  it  did,  for  about  a  200  bar- 
rel well  was  brought  in  by  the  test  well ) ,  then 
the  party  of  the  second  part,  to  complete  this 
contract,  shall  drill  as  many  as  eight  wells 
on  the  premises.'  Now,  as  'if  means  'when,' 
and  'then,'  when  used  in  this  connection,  is 
an  adverb  of  time,  meaning  'at  that  time' 
(Wood  V.  Schoen,  210  Pa.  St.  425,  66  Atl. 
79;  Galbraith  ▼.  Whitaker,  119  Minn.  447, 
138  N.  W.  772,  48  L.R.A.(N.S.)  427;  Utah 
Nat.  Bank  v.  Jones,  109  App.  Div.  5^6,  96 
N.  Y.  8.  338),  this  means  that  when  the 
territory  by  the  test  well  proves  productive, 
then  at  that  time  the  lessee  'to  complete  this 
contract' — that  is,  to  perform  his  part  of  the 
contract,  or,  in  other  words,  to  perform  the 
condition  precedent  to  the  extension  of  the 
term — 'shall  drill  as  many  as  eight  wells  on 
said  premises.'  When  shall  he  drill  themT 
At  that  time,  or  when  the  territory  proves 
productive  by  the  test  well,  then  he  shall 
drill  eight  wells,  and  certainly  not  at  any 
time  thereafter,  or  after  the  expiration  of  the 
year,  as  contended  by  the  lessee.  As  the 
evidence  discloses  that  it  required  only  about 
twenty  days  to  drill  a  well,  this  fixed  the  time 
for  the  drilling  of  the  eight  wells  which,  as 
stated,  was  within  one  year  from  the  date 
of  the  lease.  This  is  in  keeping  with  the 
spirit  of  this  lease.    In  short,  here  is  a  lease 


which,  in  effect,  tells  the  leasee  that  he,  for 
a  valuable  consideration  in  hand  paid,  may 
enter  and  explore  for  oil  for  a  term  of  one 
year  from  the  date  of  the  lease;  that- he  shall 
drill  a  test  well  within  thirty  days  from  that 
date,  and  that,  when  the  territory  proves 
to  be  productive  as  a  result  of  that  teat,  he 
shall  then  drill  eight  wells  upoB  the  premises 
as  a  condition  precedent  to  an  extenaion  of 
the  life  of  the  lease  beyond  the  fixed  term 
of  one  year.  When  oil  is  produced  by  the 
test  well  is  the  time  he  shall  oonunence  the 
drilling  of  the  eight  wells,  and  he  shall  drill 
them  on  the  'premises' — ^that  is,  the  demised 
premises — ^which  means  that  he  shall  drill 
them  within  the  term  of  the  demise  given  him 
for  exploration,  which  is  one  year.  This  lease 
might  be  likened  to  one  for  a  year  with  the 
right  to  hold  over,  provided  the  lessee  dig  a 
well  upon  the  demised  premises.  Surely  the 
digging  of  the  well  would  be  a  condition  prece- 
dent to  his  right  to  hold  over.  And  when 
eould  it  be  digged  in  time  to  secure  that 
right  other  than  within  the  year  T  And  should 
the  lease  provide  that  the  well  must  not  only 
be  digged,  but  digged  in  accordance  with 
certain  stipulations  contained  elsewhere  in  the 
lease,  it  is  clear  that  the  lessee  must  not 
only  dig  the  well  within  the  year,  but  must 
wall  and  curb  it,  should  those  stipulations 
require  him  so  to  do,  as  a  condition  precedent 
to  his  right  to  hold  over.  How  could  it  be 
contended,  with  any  show  of  reason,  that  he 
had  a  right  to  refuse  to  dig  the  well  during 
the  year,  hold  over,  and  dig  it  while  holding 
over?  Such  is,  in  effect,  the  contention  of 
the  lessee." 

To  the  same  effect  see  Petty  v.  United  Fuel 
Gas  Co.  76  W.  Va.  268,  85  S.  £.  523,  where- 
in the  court  said:  "But  the  clear  and  definite 
terms  of  the  clause   inflict   one  penalty  of 
$100   for   each  failure   to  drill   any   of  the 
wells  within  the  stipulated  time  and  no  more. 
Nowhere  in  the  lease  is  there  a  suggestion  of 
delay  rental.     Desiring  development  iif  their 
property,  the  lessors  declined  to  execute  a 
lease   providing  for  delay   and   pa}rment  of 
commutation.     They  took  an  absolute  cove- 
nant for  the  drilling  of  one  well  within  four 
mi.nths  and  a  conditional  covenant  for  three 
additional  wells.    They  made  the  penalty  of 
failure  to  drill  any  one  of  them  an  alternative 
one,   payment  of  $100  or   surrender  of  the 
lease.     The  terms  of  this  clause  fix  definite 
times   for   the  payment  of  the   $100   penal- 
ties,   the    expirations    of    the    periods    pre- 
scribed for  the  drilling  of  the  wells  and  im- 
port finality  on  payment  thereof.    Not  a  word 
suggesting  obligation  to  make  a  second  pay- 
ment on  account  of  any  failure  can  be  found 
in  it.     Moreover  it  is  Impliedly  excluded  by 
the  positive  terms  Used,  requiring  only  one 
payment   for   each   default.     That   different 
terms  would  have  been  more  beneficial  to  the 


KACHELMACPBR  y.  UURIX 

92  Ohio  St.  St^. 


1128 


lesaorB  and  2nor«  equitable  under  the  circum: 
•ianoes  diaeloeed  signifles  nothing.  Nobody 
can  safely  say  more  liberal  temia  could  have 
been  obtained,  if  they  had  been  demanded 
at  the  date  of  the  execution  of  the  lease.  It 
ia  uaeleee  to  cite  authority  for  the  propoeitioa 
that  a  dear,  plain,  definite,  imambiguoue  writ- 
ten ocmtract  ennnot  be  varied  by  parpl  evi* 
denoe  of  eironmstaoeea  which  mi^t  have  in- 
duced nn  intent  different  from  that  expressed 
or  contemporaneous  or  subsequent  conduct  in* 
eoasiflteat  with  the  terms  used.'* 

In  Preducera'  Oil  Co.  v.  Snydar  (Tex«}« 
190  6.  W.  614,  it  appeared  that  .the  owner 
leased  nineteen  quarter  serious,  of  land  to 
the  leseee  for  the  purpose  of  exploring  oil 
and  gas.  Part  of  the  lease  read  as  follows: 
"6.  Under  penalty  of  forfeiture  of  the  righta 
and  estaites  hereby  granted,  operations  for 
the  drilling  of  a  well  for  oU  or  gas  shall  be 
begun  within .  three  months  from  the  time  of 
final  exeevtion  and  delivery  of  this  contraot, 
and,  if  so  forfeited,  the  rights  and  liabilities 
of  both  parties  shall  Iteereupen  be  ended* 
Forfeitnm  may,  however,  be  saved  by  the 
grantee,  and  the  vitality  hereof  be  oemti^ued 
and  maintained,  notwithstanding  operations 
be  not  begum  within  the  proper  time  limit* 
provided  only  that  for  the  ;priviU^  of  delay 
in  sneh  beginning  from  tinie  to  time  the 
gimntee  may  pay,  as  hereinafter  provid- 
ed, fifteen  hundred  twenty  and  no/lOQ 
($1,520)  dollars  per  quarter,  for  a  period 
ef  not  exceeding  two  years  from  d^ivery  here- 
of. '  Oiperationfi  upon  a  well  begvm  shall  be 
proBeottted  with,  diligeiice^  unavoidable  aoci* 
dente  and  oontingeneies  enly  exoepted;  and 
when  a  well  is  begun,  it  shall  be  sunk  to  a 
depth  ef  1^600  feet,  unless,  oil  or  gas  be  socinev 
dev^ped  in  paying  qiCantities — but  a  w^l 
which  may  be  lost  <ir  spoiled  may  be  con- 
tanusd  at  another  location,  and  to  be  con- 
sidered the  same  ae  the  originaL  When 
operataons  are  begun  the  same  shall  be  con- 
tinuous until  the  property  is  developed,  un- 
less otherwise  agreed  by  the  parties  heroto. 
After  a  well  b  begun,  na. further  payments 
in  respect  to  delay  shall  be  due,  on  the  quar- 
ter section  (160  acres)  upon  which  such  well 
is  begun  and  the  drilling  of  such  well  shall 
in  all  events  secure  said  quarter  section  from 
forfeiture.  6a.  It  is  expressly  agreed  that  the 
drilHng  of  well  or  wells  will  stop  rental  only 
upoa  the  quarter  section  and  quarter  sections 
upon  which  such  well  or  wells  are  located, 
such  rental  being  bneed  at  $2  per  acre  per 
year,  and  deductions  of  rental  for  quarter 
seotions  upon  which  wells  may  be  located  shall 
be  taken  frem  amount  of  rental  as  recited  in 
stipulation.  No.  6,  6b.  In  consideration  of 
moneys  paid  and  other  valuable  considera- 
tions, it  is  expressly  agreed  that  the  grantee 
may  at  hia  option  surrender  any  quarter  sec- 
tion or  quarter  seotions  herein  described,  and 


that  there. will  be  no  further  payments  due, 
and  liabilities  of  both  parties  shall  thereupon 
be  ended,  and  the  grantee  agrees  to  executo 
a  formal  release  of  all  such  surrenders."  It 
further  appeared  that  the  lessee's  assignee 
had  drilled  and  operated  on  only  one  ol  Uie 
nineteen  sections  of  the  land.  It  was  held 
that  under  the  terms  of  the  lease,  as  explained 
1^  oral  evidence,  the  lessee  was  bound  to  ex- 
plore and  develop  aU  the  nin/eteen  sections. 
Xhe  court  said:  "We  &id  that  the  contract 
as  written  is  ambiguous,  and  that  the  court 
was  authorized  under  the  plaintiff^s  plead- 
ings to  admijb  parol  testimony  in  order  to  ex- 
plain the  seeming  ambiguity.  While  the 
printed  portions  of  paragraph  6,  as  well  as 
other  printed  portions  of  the  contract,  would 
indicate  that  the  lease  was  intended  to  cover 
the  3,040  acres  as  a  whole»  and  that  upon 
the  payment  of  the  rental  provided  for  in  said 
paragraph  and  the  b^iuning  of  operations 
wjltl^  the  two  years,  the  right  of  forfeiture 
on.  the  part  ol  plaintiff  would  be  destroyed, 
yet  the  typewritten  portions  of  paragraph  6^ 
as  well  as  paragraphs  6a  and  6b,  and  the 
written  portion  of  paragraph  .4,  would  indi- 
cate that  the  intent  of  the  parties  was  that 
the  lease  should  cover  the  nineteen  quarter 
sections  separately,  and  that  in  order  to  avoid 
forfeiture  on  any  ou<^  quarter  section  not  vfily 
would  the  rental,  provided  for  have  to  be 
paid,  but  operations  for  the  sinking  ol  a 
well  would  have  to  be  begun  within  the  two 
years  prescribed.  .  ,  .  Plaintiff's  plead- 
ings* j,nstified  the  admission  of  parol  evidence 
to  explain  the  seeoniiig  ambiguity  in  the  in- 
strument sued  oUf  and  alleged  facts  which,  if 
proven*  would  have  amply  sustained  plain- 
tiff's theory  that  the  contract  as  agree|l  upon 
by  the  parties*  and, as  evidenced  by  the  writ- 
ten instrument,  contemplated  the  beginning 
of  a  well  upon  each  quarter  section  in  order 
to  prevent  forfeiture  of  the  lease  thereon." 

In  Ovhsb  Xaases. 

While  in  a  very  few  jurisdictions  a  dis- 
tinction is  made  between  "oil  and  gas"  leases* 
so  called,  and  coal  and  other  mining  leases, 
the  majority  of  the  courts  treat  them  all  alike 
and  apply  the  same  principles  of  law  and 
equity  in  construing  the  latter  class  as  they 
do  in  construing  tlie  former.  Webb  v.  Mc- 
Farlin,  177  AU.  531,  68  So.  453;  Smith  v. 
Eagle  Coal,  etc.  Co.  170  Uo.  App.  27,  155  S. 
W.  886;  New  York  Coal  Co.  v.  New  Pitts- 
burgh Coal  Co.  86  Ohio  St.  140,  09  N.  £.  108; 
Chandler  v.  French,  73  W.  Va.  658,  81  S.  E. 
825,  L.H.A.1915B  561  (see  discussion  of  this 
case  infra,  in  the  subdivision.  Implied  Cove- 
nants). 

In  Smith  v.  Eagle  Coal,  etc.  Ck).  170  Mo. 
App.  27,  155  S.  W.  886,  it  appeared  that  the 
owner    of    the    land    leased    to    the    lessee's 
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assi^oior    certain    land    for    the    purpose   of 
mining  and   taking   coal   for   the   period   of 
twenty  years.    One  of  the  stipulations  in  the 
lease  read  as  folloM's:  "Further  it  was  agreed 
*t\ns  lease  shall  also  be  forfeited  if  this  mine 
remains  idle  for  more  than  sixty  consecuti're 
days — ^unless  said  second  parties  shall  be  pre- 
vented from  operating  the  same  by  reason  of 
strikes  of  employees,  or  a  failure  of  cars  or 
train  service  by  the  railroad  company,  or  by 
legal  proceedings  from  a  court  of  competent 
jurisdiction."     It  further  appeared  that  be- 
cause   of    certain    differences    between    the 
miners  union  and  a  sublessee  the  premises 
remained    practically    idle    for    about    four 
months.    It  was  hcM  that  under  the  terms  of 
the    lease   the    lessee   had   not   forfeited    its 
rights.     The  court  said:  'The  parties  to  the 
lease  expressly  stipulated  that  a  failure  to 
pay  royalties  in  the  time  stated  or  a  nonen- 
forced  idleness  of  the  mine  for  sixty  consecu- 
tive  days   should    constitute    a    ground  on 
which  the  lessor  might  declare  a  forfeitui*e 
and  assert  his  right  of  re-entry.    That  was  a 
lawful  stipulation — one  the  parties  could  and 
did  make  a  condition    of    the    letting — ^and 
therefore  is  one  that  the  court  will  enforce. 
Though  forfeitures  are  not  favorites  of  the 
law,  neither  are  they  necessarily  outlaws  and 
though  it  may  be  true  that  a  right  of  for- 
feiture cannot  rest  on  an  implied  agreement 
or  condition  but  must  be  distinctlv  reserved. 
It  is  also  true  that  wbere,  as  here,  the  right 
is  expressly  reserved  and  is  reasonable  it  will 
be  enforced  whether  founded  on  the  breach 
of    a    condition    precedent    or    subsequent. 
,     .     .     We  pass  that  ground  • -without  fur- 
ther comment   and    come    to    the    issue  of 
whethet"  defendant  allowed  the  mine  'to  re- 
main  idle  for   more  than  sixty  consecutive 
days'  within  the  prohibitive  meaning  of  the 
stipulation  providing  for  a  forfeiture  on  that 
score.    This  term  should  be  construed  in  the 
light  of   its   context   and   with*  reference   to 
the  subject-matter  and  expressed  objects  of  the 
contract.    The  only  rent  the  lessor  was  to  re- 
ceive from  the  leased  property  was  a  royalty 
the  amount  of  which  would  depend,  in  a  great 
measure,  on  the  activity,  skill  and  executive 
ability  of  the  lessee.     The  prime  object  of 
both  parties  was  to  mine  coal  and  sell  it, 
since  such  would  be  the  only  result  of  the 
operations  of  the  lessee  that  could  be  pro*; 
ductive  of  profit  to  either  party.    It  is  fair 
to  say  that  the  contract  imposed  on  the  lessee 
the  obligation  to  work  the  mine  with  reason- 
able  diligence   and    in   a   reasonably   proper 
manner     .     .     .    and  denounced  as  unreason- 
able and  therefore  violative  of  a  material  con- 
dition  any  cessation  of  productive  activity 
for  a  period  of  sixty  consecutive  days.     .     .     . 
We   hold   that   the   mine   remained   Idle   for 
more  than  sixty  consecutive  days  and  that 
plaintiffs  would  have  been  justified  in  declar- 


ing a  forfeiture  but  for  the  eotigteBoe  of  a 
cause  for  the  apparent  inactivity  of  the  lessee 
that  fell  wHhin  the  class  of  canies  the  par- 
ties stipulated  should  be  regarded  ae  a  enf- 
ficient  excuse  for  each  idknefls.   The  language 
Of  the  contract  is  that  a  ground  for  forfeiture 
shall   occur  'if  this  mine  remains  idle  for 
more  than  sixty  consecutive  days — ^uileaa  said 
second    partiee    shall    be    pre^v«nited    from 
operating  the  same  by  reaaoa  of  strikes  of 
employees,'  etc.    The  term  'strike*  as  applied 
to  the  combined  action  of  a  body  of  workmen 
has  been  defined :  'as  the  act  of  quitting  work ; 
specifically,  mieh  aw  act  by  a  body  of  work- 
men, done  as  a  means  of  enforeing  compli* 
ance  with  demands  maide  on  their  employer. 
It  is  applied  commonly  to  a  combined  effort 
on  the  part  of  a  body  of  workmen  employed 
by  the  same  master  to  enforce  a  demand  for 
higher  wages,  shorter  hours*  or  some  other 
concession,  by  stopping  work  in  a  body  at  a 
prearranged   tine,   and   refusing   to   resume 
work  until  the  demanded  concession  shall  have 
been  made,'  «td.    7  Words  ft  Phrases,  p.  669S. 
Strikes  have  been  spoken  of  as  insurrections 
Of    labor.      They   have    proved   an    efleettve 
weapon  in  the  hand  of  organised  labor  and 
stipulations  of  th^  nature  of  that  before  us 
generally  are  fo«nd'  in  eontracts  tiie  perform- 
ance of  which  depends,  in  part,  upon  the  co* 
operation  of  wage  earners.     Conndering  the 
aims  and  purposes  of  the  parties  to  the  con- 
tract the  subject'-matter  and  the  phraseology 
of  the  whole  instrument,  we  are  -  convinced 
the  parties,  regardless  of  the  literal  er  most 
technical  definition  oi  the  w«rd  'strike,'  in* 
tended  to  use  the  word  in  its  broader  meaning 
of  an  insurrection  of  labor  and  to  excuse  the 
lessee  from  the  obligation  of  operating  the 
mine  as  long  as  he  should  be  prevented  from 
so  doing  by  such  insurrection.     The  cessa- 
tion of  labor  at  the  mine  was  not  caused  by 
a  strike  of  the  miners  but  by  the  default  of 
the  insolvent  operators,   but  the  aetioii  of 
the  labor  union  in  ordering  the  ssiners  not 
to  resume  work  until  defendant,  the  Eagle 
Company,  had  paid  their  wages  whieh  they 
had  not  earned  in  its  serviee,  had  no  legal 
justification  and  was  the  equivaloit  of  order- 
ing a  strike  against  the  mine-^-«gatnst  de- 
fendants.   At  any  rate  it  was  a  eombination 
of  miners  that  had  for  its  object  the  coercion 
of  defendant  into  complianoe  with  an  unjust 
demand  on  pain  el  being  prevented  from  re- 
suming the  operation  of  the  mine.     It  was 
just  such  an  event  as  the  parties  obviously 
intended  should  operate  as  an  eaceusatary  cause 
for  idleness  and  we  think  it  is  immaterial 
whether  the  genesis  of  the  controversy  was  a 
technical  strike  or  a  'shut  down.'    These  con- 
siderations result  in  the  conclusion  that  no 
ground    of   forfeiture    existed    at   the    tame 
plaintiff^   gave   notice   of   their   deetion    or 
when  this  action  was  begun." 
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In  Neif  York  Cqal  Go.  t;  New  Pilitsburgh 
Coal  Co.  86  Ohio  St.  140,  90  N.  £.  108,  it  ap- 
peared tliat  the  lessor  granted  the  lessee  the 
right  to  explore  and  take  coal  from  certain 
lands  in  Hocking  county,  Ohio.  Some  of 
the  claneeB  in  the  lease  read  as  follows:  'That 
he  [the  lessee]  will  within  thirty  days  from 
the  day  of  the  execution  hereof  begin  opera- 
tions for  the  mining  and  removing  of  the 
coal  aforesaid,  and  he  will  build  and  oon- 
strnct  all  necessary  hoppeF8>  trestles  and 
other  structures  and  apphanees  for  mining 
and  removing  said  coal  as  herein  provided^ 
and  that  between  the  first  day  of  July, 
eighteen  hundred  and  ninety-four,  and  the 
first  day  of  July,  eighteen  hundred  and  nine- 
ty-Ave,  he  will  mine,  properly  screen  with 
screens  of  the  kind  in  general  use  at  the 
mines  in  the  Hocking  Valley,  Ohio,  ajid  re- 
move from  said  lands  not  less  than  thirty 
thousand  (80,000)  tons  of  lump  ooal  of  two 
thousand  pounds,  and  between  July  1, 
eighteen. hundred  and  ninety-five,  and  July  I, 
eighteen  hundred  and  ninety-six,  and  during 
each  and  every  period  of  twelve  months  there* 
after  he  will  mine,  properly  screen  with 
screens  of  the  kind  in  general  use  at  the  mines 
in  the  Hocking  Valley,  Ohio,  and  remove  from 
said  land  not  less  than  sixty  thousand  tons 
(80,000)  of  lump  coal  of  two  thousand 
pounds^  until  all  the  ooal  in,  upon  or  under 
said  land  has  been  fully  and  entirely  removed 
therefrom,  including  all  pillars,  supports  and 
stumps  which  shall  be  all  w^lthdrawn  and 
taken  out;  the  said  work  and  all  of  it  to 
be  done  in  a  careful,  economical  and  work- 
manlike manner,  in  all  respects  so  as  to  save 
and  put  out  the  greatest  practicable  amount 
of  himp  eoal  contained  in  said  property,  said 
sixty  thousand  (60,000)  tons  to  be  mined  and 
removed  during  the  twelve  months  ending 
July  1,  1896,  and  each  succeeding  period  of 
twelve  months,  to  be  distributed  over  the 
year  m  such  way,  that  in  no  month  shall  less 
than  thirty-five  hundred  (3,500)  tons  be  so 
mined  and  removed.  .  .  .  And  if  said 
second  party  shall  neglect  or  fail  from  any 
cause  except  as  hereinafter  provided,  to  so 
mine  and  remove  the  said  minimum  of 
thirty  thousand  (30,000)  tons  between  July 
1,  1894,  and  said  July  1,  1895,  or  said  mini- 
mum of  sixty  thousand  (60,000)  tons  dur- 
ing each  and  every  year  thereafter,  or  said 
minimum  of  thirty- five  hundred  (3,500)  tons 
during  any  month  thereafter,  he  shall  at  the 
end  of  such  year  or  month  account  for  and 
pay  to  the  first  party  such  portion  of  the 
royalty  per  ton  aforesaid  that  would  then  be 
due  if  said  number  of  tone  had  been  actually 
so  mined  and  removed*  .  .  .  It  is  here- 
by understood  and  agreed  by  and  between  the 
parties  hereto,  that  in  case  and  so  long  as  it 
shall  be  impossible  to  mine  and  remove  said 
amount  by  reason  of  strikes,  lockouts,  fires. 


floods  or  any  other  cause  i)eyond  the  control 
of  the  second  party,  lack  of  transportation 
facilities  excepted,  the  s^^id  minimum  bhall 
not  apply."  It  further  appeared  that  due  to 
certain  dangerous  conditions  of  the  mine, 
which  were  known  to  the  lessee,  many  of  the 
miners  refused  to  work.  The  result  was  that 
the  lessee  fell  far  short  of  explorioig  and  tak- 
ing out  of  the  mine  the  amount  of  coal  agreed 
on.  But  at  no  time  was  there  a  general  strike 
or  a  strike  as  such.  It  was  held  that  the  les- 
see was  liable  for  a  royalty  under  the  terms 
of  the  lease  and  further  that  it  had  forfeited 
its  right  to  continue  operations.  The  court 
said :  "It  appears  to  be  wrll  settled  that  where 
a  minimum  royalty,  sometimes  called  dead 
rent,  is  reserved  without  exception,  and  the 
lessee  continues  to  hold  possession  of  the  de- 
mised propert}',  he  is  bound  i^  pay  the  same. 
.  .  .  We  therefore  now  come  to  a  con- 
sideration of  the  claim  that  the  condition  of 
the  roof  of  the  mine  in  the  west  part  of  the 
east  hill  made  it  impossible  to  mine  and 
remove  the  minimum  tonnage,  and  that  this 
was  a  cause  beyond  the  control  of  the  defend- 
ant within  the  meaning  of  the  saving  clause 
in  the  lease.  .  .  .  The  miners  would  fre- 
quently refuse  to  work  there  from  the  very 
earliest  days,  and  the  lessee  was  continually 
putting  new  men  into  the  mine,  who  remained 
hardly  long  enough  to  become  acquainted  with 
each  otber,  so  that  the  miners  named  that 
part  the  *Stranger3'  Home.*  It  was  also 
known  among  the  miners  as  'Bad  Lands,'  be- 
cause of  the  great  and  unusual  dangers  en- 
countered in  mining  and  removing  the  coal. 
In  the  year  1809,  at  one  time,  the  chief  in- 
spector of  the  state  mining  department  or- 
dered the  work  stopped  in  that  part  of  the 
mine  because  of  its  dangerous  condition,  and 
in  1905  the  state  mining  department  request- 
ed the  defendant  not  to  put  men  at  work 
there.  Finally  the  miners  refused  to  do  any 
work  at  all  in  that  part  of  the  mine,  and  it 
w^as  closed  entirely  and  has  remained  closed 
ever  since.  .  .  .  We  thus  see  that  when 
defendant  obtained  its  assignment  of  the  lease 
in  May,  1900,  it  found  the  y&ry  condition  in 
existence  which  it  undertook  to  set  up  some 
years  later  as  a  'cause  beyond  its  control,' 
within  the  meaning  .of  the  saving  clause. 
,  .  .  The  defendant  also  sets  up  the  de- 
fense of  a  strike  on  the  part  of  the  miners 
employed  in  the  mine,  which  it  claimed  made 
it  impossible  to  mine  and  remove  the  mini- 
mum tonnage.  Of  course,  such  a  cause  clear- 
ly comes  within  the  terms  of  the  saving  clause 
and  would  constitute  a  good  defense,  if  sup- 
ported by  the  evidence.  But  the  record  plain- 
ly shows  that  the  only  general  strike  as  to 
the  entire  mine  occurred  on  May  16,  100.'3, 
and  that  it  lasted  but  one  day.  What  the  de- 
fendant really  relies  upon  to  sustain  this  de- 
fense, is  tbe  x:efusal  of  the  miners  to  work 
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in  the  west  part  of  the  east  mine,  ivhere  the 
defendant  elahns  it  is  too  dangerous  to  do 
any  work,  and  where  the  coal  cannot  now  be 
removed  by  any  known  process  of  mining. 
During  the  entire  period  in  controversy  cov- 
ered by  this  action,  however,  the  defendant 
was  admittedly  carrying  on  its  mining  opera- 
tions in  the  other  parts  of  the  mine  continu- 
ously, and  removing  substantial  quantities  of 
coal  therefrom.  We  do  not,  therefore,  consid- 
er this  refusal  of  the  miners  to  work,  which 
was  confined  to  the  dangerous  part  of  the 
mine  only,  as  a  'strike'  within  the  meaning 
of  the  saving  clause  of  the  lease,  nor  do  we 
think  that  it  serves  to  relieve  the  defendant 
from  its  obligation  to  pay  the  minimum 
royalty." 

In  Webb  v.  McFarlin,  177  Ala.  531,  58  So. 
453,  the  court  said:  "The  chief  errors  of  the 
trial  court,  in  so  far  as  the  trial  upon  the 
pleas  of  set-off  and  recoupment  is  concerned, 
were  due  to  or  resulted  from  the  erroneous 
construction  or  interpretation  of  the  lease 
contract.  The  trial  court  repeatedly  held, 
and  so  found,  that  the  lessees  had  the  right 
to  mine  and  transport  the  ore  as  they  pleased, 
provided  the  mode  was  in  accordance  with 
practical  and  uniform  mining  in  the  Bir- 
mingliam  district,  and  notwithstanding  the 
engineers  had  directed  that  it  be  done  in  a 
different  mode  from  that  pursued.  We  do  not 
decide  that  the  lessees  were  bound  to  mine 
and  transport  the  ore  in  the  mode  directed 
by  the  engineers  if  this  was  not  practicable; 
but  it  was  certain  that  they  were  not  au- 
thorized to  mine  it  in  a  manner  different  from 
that  directed,  although  the  method  pursued 
was  practical  and  uniform.  The  contract,  as 
before  shown,  repeated  and  emphasized  the 
condition  that  the  ore  should  be  both  mined 
and  transported  in  the  manner  directed  by 
the  lessors'  engineers,  *and  not  otherwise.* 
It  may  be  that  the  contract  is  harsh  in  its 
requirements  of  the  lessees,  but  the  parties 
to  it  are  sui  juris,  and  there  is  no  claim  that 
any  party  was  imposed  upon  or  overreached 
in  its  execution.  It  must  be  constmed  and 
enforced  as  it  is  written." 

Implied  Covenants, 

■ 

In  oil  and  gas  and  other  mining  leases, 
where  the  owner  of  the  land  leases  the  saiiie 
for  a  nominal  sum  and  the  further  considera- 
tion of  a  royalty  or  a  percentage  of  the  profits 
realized  by  the  lessee  in  working  and  develop- 
ing the  land,  in  the  absence  of  an  express 
agreement,  there  is  an  implied  covenant  that 
the  lessee  will  use  reasonable  diligence  in 
commencing^  and  continuing  operations.  Peo- 
ple's Gas  Co.  V.  Dean,  193  Fed.  938,  113  C. 
C.  A.  566;  MansMd  Oas  Co.  t.  Parkhill,  114 
Ark.  419,  169  S.  W.  967;  Davis  v.  Riddle,  26 
Colo.  App.  162,  136  Pac.  661;  Daughetee  r. 


Ohio  Oil  Co.  263  ni.  513,  105  N.  £.  308,  (see 
for  full  discussion  of  this  case,  infra, 
the  subdivision,  Aoiions)*,  Stoddard  v.  Illi- 
nois Imp.  etc.  Co.  275  HI.  199,  113  N.  £.  913 ; 
Indiana  Natural  Gas,  etc.  Co.  v.  Duling,  51 
Ind.  App.  596,  100  N.  E.  06;  Culbertson  v. 
lola  Portland  Cement  Co.  87  Kan.  529,  Ann. 
Cas.  1014A  610,  125  Pae.  81;  Breckenridge 
Asphalt  Co.  V.  Richardson,  147  Ky.  834,  146 
S.  W.  437;  Eastern  Kentudcy  Mineral,  ete. 
Co.  V.  Swann-Day  Lumber  Co.  148  Ky.  82,  146 
S.  W.  438,  46  L.R.A.(N.8.)  672;  KiUebrew 
V.  Murray,  151  Ky.  846,  161  S.  W.  662; 
Soaper  v.  King,  167  Ky.  121,  180  S.  W.  46; 
United  Mining  Co.  v.  Morton,  174  Ky.  366, 
192  S.  W.  79;  Brown  v.  Producers'  Oil  Co.  134 
La.  672,  64  So.  674;  .Indiana  Oil,  etc.  Co.  v. 
McCrorv,  42  Okla.  136,  140  Pac.  610;  High- 
field  Co"^  V.  Kirk,  248  Pa.  St.  19,  93  Atl.  815 ; 
Andrews  v.  Andrews,  256  Pa.  St.  24,  100  AtL 
521 ;  Ellis  V.  Swan,  38  R.  I.  534,  96  Atl.  840 : 
Charleston  Min.  etc.  Co.  v.  American  Agri- 
cultural Chemical  Co.  126  Tenn.  18,  150  S. 
W.  1143;  Fisher  v.  Crescent  Oil  Co.  (Tex.> 
178  S.  W.  905;  Chandler  v.  French,  78  W. 
Va.  658,  81  S.  E.  825,  L.R.A.1915B  561; 
Jennings  v.  Southern  Carbon  Co.  73  W.  Vat. 
215,  80  S.  E.  368;  Grass  v.  Big  Creek  De- 
velopment Co.  75  W.  Va.  719,  84  S.  E.  750, 
L.R.A.1915B  1057.  See  also  Gillespie  v.  Ohio 
Oil  Co.  260  111.  169,  102  N.  E.  1043;  Hall  ▼. 
South  Penn  Oil  Co.  71  W.  Va.  82,  76  S.  K. 
124.  Compare  De  Orasse  t.  Verona  Min.  Co. 
185  Mich.  614,  162  N.  W.  242. 
'  In  People's  Gas  Co.  v.  Dean,  193  Fed.  938, 
113  0.  0.  A.  566,  it  appeared  that  the  original 
owners  of  the  premises  in  question  had  exe- 
cuted a  lease  to  the  Kansas  Oil  k  Gas  Co.  the 
original  lessee  for  the  pmrpese  of  exploring 
and  developing  the  same  for  oil  and  gaa. 
The  lease  recited  a  nominal  oonsideTmtiofii 
paid  and  the  further  consideration  of  a  stipa- 
lated  royalty  to  be  paid  the  lessor  by  the 
lessee.  One  of  the  clauses  in  the  lease  read 
as  follows:  '*In  cas*  no  well  is  completed 
within  one  year  from  this  date,  then  this 
grant  shall  become  null  and  void,  unless  see* 
ond  party  shall  pay  to  said  first  party  twenty 
dollars  for  each  year  such  completion  is  de- 
layed. Said  payments  shall  become  due  semi- 
annually, upon  the  first  day  of  January  and 
the  first  day  of  July  and  shall  be  paid  with* 
in  ten  (10)  days  thereafter."  It  further  ap- 
peared that  neither  the  original  lessee  nor  its 
assignee,  the  defendant,  drilled  a  well  within 
one  year  from  the  execution  of  the  lease  nor 
paid  the  stipulated  twenty  dollars.  In  con- 
struing the  lease,  it  was  held,  that  although 
it  was  silent  as  to  when  the  lessee  must  begin 
operations,  he  was  bound  to  commence  within 
a  reasonable  time,  tlie  court  said:  *'When  we 
come  to  examine  the  lease  or  contract  under 
consideration,  we  think  it  perfectly  clear  that 
it  was  made  for  the  purpose  of  exploring  and 
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developing  the  laad  for  gaa  a«d  oil.  While 
the  consideration  was  primarily  one  dollar,  it 
is  Tery  eTide&t  from  the  terms  of  the  contract 
that  the  prospective  benefits  and  profits  fron^ 
gas  or  oil  were  the  real  and  vital  considera- 
tions moving  the  contracting  parties.  This  con- 
tract or  lease  was  entered  into  in  June,  1900, 
and  no  steps  whatever  were  taken  toward 
exploring  or  developing  the  land  for  gas  and 
oil  until  February,  1906,  and  more  than  two 
months  after  they  had  been  notified  by  Mavers 
that  the  contract  was  forfeited  and  that  he 
declined  to  proceed  thereunder.  Even  if  it 
be  conceded  that  the  payment  of  the  $10, 
and  imder  the  supplemental  agreements  the 
taking  of  gas  in  lieu  of  money,  extended  the 
time  for  exploration  and  development,  they 
would  not  be  entitled  to  rehel  The  most 
that  can  be  said  is  that  these  payments, 
whether  in  money  or  in  gas,  simply  put  life 
anew  in  the  contract  from  year  to  year,  for 
it  is  evident  from  the  very  terms  of  the 
contract  that  it  was  not  the  understanding 
or  intention  of  the  parties  to  extend  to 
the  lessee  indefinitely  the  right  to  begin  ex- 
ploring. In  other  words,  at  the  expiration  of 
the  year  the  lessors  might  extend  the  time 
by  accepting  the  payments  or  declining  to 
accept  them  at  their  option.  There  being 
no  definite  time  fixed  by  the  contract  within 
which  a  well  must  be  completed,  the  law  sup- 
plies this  omission  by  declaring  that  it  shall 
be  accomplished  within  a  reasonable  time, 
meaning  within  a  reasonable  time  at  the 
option  of  the  landowner.  For  more  than  five 
years  the  defendants  held  this  lease  and  made 
no  eiTort  whatever  to  explore  or  develop  the 
property  and  made  no  pretense  to  any  excuse 
for  not  having  performed  the  contract  other 
than  the  mere  fact  that  they  paid  to  the 
lessor  the  sum  of  twenty-five  cents  per  acre  or 
its  equivalent  annually  while  at  the  same  time 
they  were  operating  wells  on  every  side  of 
his  land  and  taking  from  him,  without  pay* 
ing  the  royalties  provided  for  in  the  contract, 
the  gas  from  under  his  land.  .  .  .  The 
course  taken  by  the  defendants  not  only 
shows  a  lack  of  diligence  but  a  wanton  dis- 
regard of  the  lessor's  rights,  and  they  are  in 
no  position  to  ask  relief  at  the  hands  of  a 
court  of  equity.  But  even  if  the  court  could 
find  that  the  defendants  had  proceeded  within 
a  reasonable  time  after  the  forfeiture  of  the 
lease  by  the  lessor,  yet  in  view  of  the  facts 
disclosed  by  the  record  they  would  have  no 
standing  in  court  for,  on  completion  of  the 
well  drilled  upon  complainant's  premises  in 
February,  they  not  only  failed  to  use  the  gas 
off  the  premises,  but,  on  the  contrary,  at  once 
capped  the  well  to  prevent  the  gas  from 
escaping,  and  neither  paid  nor  offered  to  pay 
the  royalties  provided  for  in  the  lease.  Nei- 
ther did  they  proceed  with  any  further  de- 
velopment, although  the  record  shows  that 


they  found  gas  in  paying  quantities^  so  that, 
in  any  view  we  may  take  of  the  case,  the 
decree  of  the  oonrt  below  was  right,  and  it 
is  affirmed." 

In  Mansfield  Gas  Gb.  v.  Paridiill,  114  Ark, 
419,  169  8.  W.  957,  it  appeared  that  the 
plaintiff  leased  to  the  defendant  a  tract  of 
land  for  the  purpose  of  expiring  and  develop- 
ing the  same  for  gas  and  oil  and  other  mia- 
erals.  The  term  of  the  lease  was  to  be  fifty 
years.  The  consideration  passing  from  the. 
lessee  to  the  lessor  was  a  nominal  sum  and  an 
agreed  royalty.  Under  one  of  the  claiiaes  of 
^he  lease  the  lessee  was  to  commence  opera* 
tions,  within  one  year  from  its  execution,  on 
'other  lands  within  lour  mUes  <^  these  above 
described."  However,  the  lease  contained  no 
stipulation  as  to  when  the  lessee  was  to  com- 
mence work  on  the  leased  premises.  The 
lessee  began  exploring  within  the  year  on  the 
adjoining  lands  but  did  nothing,  during  a 
period  of  eleven  years,  on  the  leased  premises. 
It  was  held  that  he  was  under  an  implied 
obligation  to  commence  work  during  that, 
time.  The  court  said:  'The  law  of  the  case 
is  fuUy  laid  down  by  this  court  in  the  case 
of  Mansfield  Qaa  Go.  v.  Alexander,  97  Ark. 
167,  which  was  similar  to  tke  present  case 
in  all  the  essentials.  The  court  there  quoted 
with  approval  from  Mr.  Thornton,  in  his 
work  on  The  Law  Relating  to  Oil  and  Gas, 
section  127,  as  follows:  *It  is  an  implied 
covenant  in  every  oil  and  gas  lease  that  a 
diligent  search  and  operation  will  be  prose- 
cuted. And  where  the  only  consideration  was 
the  royalty,  a  failure  on  the  part  of  the  lessecf 
to  commence  operations  for  eight  montiiis  was 
held  to  be  an  abandonment.'  The  lease  in 
that  case  was  precisely  the  same  a»  the  lease 
in  the  present  case,  and  the  only  difference  in 
the  facts  is  that  in  tiie  fcNrmer  case  the  lessor 
made  an  express  demand  upon  the  leasee  to 
begin  development  of  the  land,  and  the  latter 
failed  to  do  so.  In  the  present  case,  there 
was,  according  to  the  evidence,  complete  in- 
activity on  the  part  of  both  parties  to  the 
lease  for  a  period  of  more  than  ten  years. 
We  are  of  the  opinion  that  this  distinction 
does  not  take  it  out  of  the  operation  of  the 
rule  laid  down  in  the  former  decision;  for» 
according  to  the  law,  there  stated,  it  is  in- 
cumbent upon  the  lessee  to  begin  operations 
within  a  reasonable  time;  and  the  fact  that 
the  lessor  failed  to  make  demand  did  net  de- 
prive him  of  the  right  to  take  advantage  of 
the  forfeiture  brought  about  by  inactivity 
during  an  unreasonable  length  of  time.  Noth- 
ing was  required  of  the  lessor  by  the  terms 
of  the  contract,  and  nothing  short  of  some 
affirmative  act  leading  the  lessee  to  rely  upon 
the  continued  subsistence  of  the  contract 
would  deprive  him  of  the  ri^t  tt>  take  ad- 
vantage of  the  forfeiture  brought  by  the  in- 
activity  of   the    lessee.     In   the   case   cited 
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above,  we  Raid;  'According  to  the  uniform 
holding  of  the  authorities,  the  law  will  read 
into  this  lease  a  covenant  on  the  part  of  the 
lessee  that  it  will  with  due  and  proper  dili- 
gence search  the  land  described  in  the  lease 
for  minerals  and  will  with  due  and  proper 
diligence  develop  the  same.  This  implied 
covenant  is  in  effect  a  condition  upon  which 
the  lease  was  made;  a  failure  or  refusal  to 
perform  that  condition  results  in  a  forfeiture 
of  the  lease.'" 

To  the  same  effect  see  Eastern  Kentucky 
Mineral,  etc.  Co.  v.  Swann-Day  Lumber  Co. 
148  Ky.  82,  146*  S.  W.  438,  46  L.R.A.(N.S.) 
672,  wherein  the  court  said:  "It  will  be  no- 
ticed that  Spencer  conveyed  to  the  grantees 
seven -eighths  of  the  mineral  and  timber  on 
the  land,  reserving  to  himself  one*eighth,  and, 
that  the  only  consideration  Spencer  was  to 
receive  for  the  conveyance  of  this  large  estate 
was  one-eighth  of  the  net  profits  of  all  min* 
erals  and  timber  taken  by  the  grantees  from 
the  land.  It  is  true  there  is  a  consideration 
of  one  dollar,  acknowledged  by  Spoicer,  but 
this  is  a  mere  nominal  consideration  and  en- 
titled to  no  weight  in  determining  the  amount 
of  the  consideration  that  it  was  contemplated 
by  the  parties  should  be  paid  by  the  grantees 
for  the  valuable  interests  granted.  The  real 
and  indeed  only  consideration  was  the  obliga- 
tion upon  the  part  of  the  grantees  to  give  to 
Spencer  one-eighth  of  the  profits.  This,  was 
the  only  material  inducement  that  could  have 
influenced  Spencer  to  enter  into  the  contract. 
While  not  doubting  that  the  owner  of  land 
has'  a  right  to  dispose  of  it  or  any  severable 
interest  therein  as  he  pleases,  and  for  what 
he  pleases,  and  to  take  such  consideration  as 
he  chooses  to  accept,  whether  it  be  great  or 
small,  or  payable  in  cash  or  in  instalments 
or  in  royalties,  it  is  nevertheless  a  matter  of 
first  importance  in  ihe  construction  of  con- 
tracts like  this  to  understand  the  real  consid- 
eration to  be  paid  for  the  property  conveyed. 
In  an  attempt  to  ascertain  whether  a  deed 
like  this  was  intended  by  the  parties  to  be 
conveyed  in  fee  simple,  or  only  a  contract  or 
lease  under  which  the  grantees  must  begin 
operations  within  a  reasonable  time,  there  is 
no  feature  entitled  to  more  weight  than  the 
one  relating  to  the  consideration  and  the 
manner  of  its  payment.  There  is  and  should 
be  a  marked  difference  between  the  construc- 
tion and  effect  of  a  conveyance  of  timber  and 
minerals,  or  indeed  any  interest  in  land,  for 
a  stipulated  consideration,  payable  in  cash  or 
in  secured  notes  or  in  some  other  valuable 
property,  and  the  construction  and  effect  of 
a  conveyance  in  consideration  of  a  royalty  or 
]>er  cent  to  be  paid  out  of  the  income  derived 
by  the  grantees  from  the  property  conveyed. 
.  .  .  But,  a  very  different  situation  is 
presented  when  the  only  consideration  the 
grantor   is  to   receive  is  a  per  cent  of  the 


profits  the  grantee  may  realite  irom  the  de> 
velopment  of  the  estate.  Under  such  a  con- 
tract the  consideration  is  a  continuing  one,, 
to  be  paid  only  by  the  labor  of  the  grantee  in 
the  development  of  the  property.  The  grantor 
has  a  continuing  interest  in  the  estate  con- 
veyed, the  transaction  between  the  parties  ia 
not  a  closed  incident  and  the  grantee  is  not 
at  liberty  to  do  with  property  as  he  pleases. 
He  can  not  use  or  fail  to  use  it  to  the  preju- 
dice of  the  grantor  who  has  rights  that 
must  be  respected.  Looking  now  at  the  in- 
strument in  question,  in  connection  with  the 
situation  of  the  parties,  the  ciffcumatancea 
surrounding  them  at  the  time  it  was  execut- 
ed and  the  subsequent  conduct  of  the  grantees, 
it  is  obvious  that  it  was  an  implied  condition 
of  the  contract  that  the  grantees  should  with- 
in a  reasonable  time  begin  operations  so  that 
the  grantor  might  receive  some  consideration 
for  the  estate  he  had  parted  with.  To  adopt 
the  view  of  this  contract  insisted  on  by  coun- 
sel for  appellant  would  be  to  place  it  abso- 
lutely and  without  limitation  in  the  power 
of  the  r grantees  to  hold  the  property  for  an 
indefinite  time  or  forever  without  paying 
to  the  grantor  anything  whatever  for  the 
privilege.  In  other  words,  the  grantor  would 
be  placed  in  the  attitude  of  having  conveyed 
to  the  grantees  all  the  timber  and  minerals 
on  seven^eighths  of  a  large  body  of  land,  with- 
out receiving  any  consideration  until  it  might 
suit  the  convenience  or  interest  of  the 
grantees  to  undertake  the  development  of 
the  property,  and  this  they  might  delay  for 
ten,  twenty,  fifty  or  even  one  hundred  years. 
In  the  meantime,  pending  this  inaction,  the 
grantor  would  be  deprived  of  the  right  to 
use  or  control  the  property  conveyed,  or  real- 
ize anything  from  it,  as  well  as  denied  the 
right  to  dispose  of  it.  We  do  not  think  any 
court  should  give  to  a  contract  like  this  such 
a  construction  as  would  place  it  in  the  power 
of  the  grantee,  without  any  loss,  outlay  or 
disadvantage,  to  take,  keep  and  hold  indefi- 
nitely valuable  property  rights  in  the  manner 
attempted  in  this  case.  It  is  strongly  insist- 
ed, however,  that  this  deed  conveyed  the  fee 
in  the  timber  and  minerals  described,  and  aa 
there  is  no  stipulation  in  the  instrument  aa 
to  when  the  grantees  should  commence  the  de- 
velopment of  the  property,  and  no  condition 
reserving  to  the  grantor  the  right  to  re-enter 
or  enforce  a  forfeiture  for  inaction  on  the 
part  of  the  grantees,  however  long  it  may 
continue,  the  grantor  must  be  left  without 
remedy  or  redress.  It  is  true  that  the  con- 
tract does  not  expressly  or  in  terms  impose 
any  conditions  upon  the  grantees,  or  mention 
when,  if  at  all,  the  development  of  the  prop- 
erty is  to  begin.  But  the  court  will  not  be 
hindered  in  its  purpose  to  give  to  a  contract 
like  this  a  construction  that  will  carry  out 
the  manifest  intention  of  the  parties  by  the 
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mete  ominion  of  conditions  tliat  perhaps 
'would  have  made  plainer  the  purpose  of  its 
execution  We  will  read  into  the  contraot 
such  terms  and  conditions  as  the  eontraot 
and  the  circumstances  surrounding  its  execu- 
tion warrant  us  in  assuming  were  in  the 
minds  of  the  parties  when  it  was  entered  iato. 
So  interpreting  it,  we  are  well  satisfied  that 
it  should  be  read  as  if  there  had  been  inserted 
in  it,  in  apt  terms,  a  condition  imposing  upon 
the  grantees  the  duty  of  beginning  within  a 
reasonable  time  under  pain  of  forfeiture  or 
abandonment  the  development  of  the  estate 
granted.  Nor  is  there  anything  novel  to  the 
law  in  this  method  of  interpretation.  The 
books  are  full  of  cases  in  which  the  courts, 
to  prevent  gross  injustice,  have  gathered  from 
the  contract  and  the  circumstanceg  surround- 
ing its  execution  the  intention  of  the  parties 
and  construed  it  to  carry  out  their  purpose, 
although  in  so  doing  it  was  found  necessary 
to  supply  omissions."  (See  for  a  further  dis- 
cussion of  this  case  infra,  the  subdivision, 
Abandonment  of  Lease.) 

In  Killebrew  v.  Murray,  151  Ky.  346,  151 
S.  W.  662,  the  court  said:  "It  is  not  to  be 
presumed  that  appellee  would  have  encum- 
bered her  farm  with  the  lease  for  these  an- 
nual payments  of  $5,  in  view  of  its  insig- 
nificance as  a  return  upon  her  investment  of 
$23,000  in  the  farm.  It  is  manifest,  there- 
fore, that  the  real  consideration  or  indnce- 
ment  for  the  granting  of  the  lease  was  the 
mining  of  the  phosphate  upon  the  land,  which 
she  supposed,  and  was  led  by  appellants  to 
believe,  they  would  commence  within  a  rea- 
sonable time;  and  this  conclusion  is  sustained 
by  the  fact  that  the  annual  payments  of  $5 
were  to  be  regarded  as  mere  advancements 
upon  the  royalty  that  appellee  would  receive 
from  the  mining  of  the  land,  to  be  credited 
to  appellants  upon  the  royalty  first  thereafter 
due  appellee.  As  already  observed,  appellee's 
purpose  in  granting  the  lease  was  to  obtain 
an  income  or  profit,  by  way  of  royalties,  from 
the  mining  of  phosphate  on  her  land  by  ap- 
pellants; and  in  view  of  their  representations 
as  to  the  abundance  of  the  phosphate,  and 
their  purpose  to  begin  the  work  of  mining  it 
within  a  year  or  eighteen  months,  it  cannot 
be  doubted  that  she  expected  a  handsome  in- 
come in  royalties,  from  year  to  year,  begin- 
ning with  their  mining  operations,  and  con- 
tinuing throughout  the  entire  term  of  the 
lease.  It  would  be  doing  violence  to  her  in- 
telligence, and  that  of  appellants  as  well,  to 
say  that  she  was  induced  to  execute  the  lease 
and  thereby  encumber  her  farm,  which  had 
cost  her  $23,000,  because  of  appellants'  under- 
taking to  pay  her  the  paltry  sum  of  $5  per 
annum  during  the  continuance  of  the  lease; 
nor  is  it  to  be  presumed  that  she  would  have 
executed  the  lease  if  she  had  known  that  ap- 
pellants had  no  intention  of  beginning  work 


within  a  reasonable  time  or  that  it  was  «ot 
their  intention  to  begin  at  alL  On  the  eon- 
trary,  in  the  ahsenoe  of  a  provisioa  in  the 
lease  fixing  the  time  for  them  to  begin  the 
work  of  mining,  the  preeumption  should  be 
indulged  that  it  was  to  begin  within  a  reason- 
able time;  and  what  would  be  reasonable 
time,  is  a  question  of  fact  to  be  determiaed 
by  all  the  circumstances  of  the  case.  Look- 
ing at  the  lease  in  question,  the  situation  of 
the  parties,  and  the  circumstances  attending 
its  execution,  it  cannot  be  doubted  that  it 
by  fair  implication  imposed  upon  the  lessees 
the  duty  to  begin  mining  operations  within  a 
reasonable  time,  in  order  that  appellee  might 
receive  the  real  and  an  adequate  oonsideration 
for  granting  the  lease."  (See  for  a  further 
discussion  of  this  ease  infra  the  subdivision, 
What  i9  Reasonable  DiHgenoe.) 

In  Davis  v.  Riddle,  25  Colo.  App.  162,  186 
Pac.  551,  it  appeared  that  Davis  obtained 
from  one  Jackson,  Riddle's  Immediate  grantor, 
a  lease  on  certain  land  lor  the  purpose  of  ex- 
tracting oil  or  gas.  The  term  of  the  lease 
was  forty  years  and  Davis  wis  to  pay  to  the 
lessor  a  royalty  of  one  per  cent  of  the  net 
proceeds  realised.  The  lessee,  Davis,  did 
nothing  under  the  lease  for  a  period  of  eigh- 
teen months.  It  was  held  that  his  failure 
to  eommenee  operations  during  this  period 
was  a  sufficient  canse  for  a  forfeiture  of  any 
rights  he  had  under  the  lease.  The  court 
said:  "The  case  was  called  for  trial  on  July 
5th,  1010,  almost  a  year  and  a  half  after  the 
signing  of  the  lease  by  Jackson.  No  attempt 
Was  made  on  the  trial  to  show  that  Davis 
had  ever  made  a  move  to  prospect  for  oil,  or 
to  do  anything  whatever  in  that  direction, 
nor  did  he  offer  to  show  to  the  oourt  or  inti- 
mate that  he  ever  intended  to  do  anything. 
In  other  words,  neither  by  plea  or  proof  did 
he  attempt  any  explanation  of  his  delay  in 
that  behalf.  This  delay,  «raex|^ained,  was 
sufHcient*  to  work  a  forfeiture  of  the  lease. 
The  defendant  is  not  shown  to  have  paid  any 
consideration  whatever  lor  the  lease,  nor  is 
he  required  by  the  terms  thereof  to  expend 
a  dollar  in  money  or  a  da^  in  time  in  pros- 
pecting, searching  for,  or  developing  oil  or 
gas  wells  on  the  land  therein  described. 
Neither  did  Davis  attempt  to  sho^v  on  the 
trial  that  he  had  entered  upon  the  work, 
taken  possession  of  the  land,  nor  that  he  had 
any  intention  of  so  doing.  All  that  Davis 
appears  to  have  done  under  the  lease  was  to 
place  it  of  record,  thereby  casting  a  eloud 
upon  appellee's  title.  Under  these  circum- 
stances the  lease  was  voidable  at  the  option  of 
the  lessor,  or  his  successor  in  title,  at  any 
time  before  the  lessee,  by  performance,  had 
supplied  the  lack  of  both  consideration  and 
mutuality,  and  made  the  contract  binding 
and  enforceable;  and  he  had  the  right  to  with- 
draw therefrom  at  any  time  before  perform- 
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aii<!e  by  the  lessee,  since  the  instniment  which 
the  parties  have  termed  and  which  we,  for 
convenience,  have  referred  to  as  a  lease,  is, 
properly  speaking,  but  a  lease  option.** 

In  Stoddard  v.  Illinois  Imp.  etc.  Co.  27o 
111.  199,  113  N.  £.  913,  it  appeared  that  Stod- 
dard leased  to  Bales  &  Son  a  tract  of  land 
for  the  purpose  of  quarrying  stone  therefrom, 
for  the  period  of  ten  years  "or  as  long  there- 
after as  the  property  is  suitable  for  quarry- 
ing purposes.'^  The  consideration  of  the  lease 
was  a  stipulated  royalty  to  be  paid  by  the 
lessee  to  the  lessor.  The  lease  was  executed 
January  2,  1913,  and  from  that  date  until 
August  14,  1905,  Bales  k  Son  worked  the 
quarry.  On  that  date  Bales  &  Son  assigned 
the  lease  to  one  Carpenter,  who  carried  out 
its  terms  until  November  23,  1910,  when 
he  assigned  the  lease  to  the  Illinois  Im- 
provement Co.  the  defendant.  On  the  6th 
day  of  December  1910,  the  defendant  took 
possession  of  the  quarry,  all  the  ma- 
chinery and  all  other  property  thereon. 
From  that  date  until  the  institution  of 
the  suit  it  had  done  nothing  to  develop  the 
land.  It  was  held  that  the  defendant  was 
under  an  obligation  on  an  implied  covenant 
to  use  reasonable  diligence  in  working  the 
quarry.  The  court  said:  "Not  only  is  the 
lease  given  for  the  purpose  of  having  stone 
quarried  from  the  premises,  but  there  is  also 
just  as  clearly  an  implied  covenant  that  the 
lessees  will  quarry  stone  with  reasonable  dili- 
gence if  found  and  so  long  as  found  in  quan- 
tity and  kind  that  may  be  quarried  at  a 
profit  to  the  lessees.  Daug&etee  v.  Ohio  Oil 
Co.  263  111.  618;  Koch's  Appeal,  93  Pa.  St. 
434.  .  .  .  Plaintiff  in  error,  as  assignee  of 
the  leasehold  for  the  entire  term  remaining 
unperformed,  was  privy  in  estate  with  defend- 
ant in  error  and  bound  to  observe  all  obli- 
gations of  its  assignor.  .  .  .  Having  re- 
tained possession  of  the  premises  and  having 
failed  to  surrender  the  lease  or  to  develop  the 
property,  it  is  liable  for  the  amount  of  stone 
it  could  by  reasonable  diligence  have  quar- 
ried and  sold  at  a  profit  for  the  remaining 
three  years  of  the  lease,  at  six  cents  per  cubic 
yard — the  price  fixed  in  the  lease.  Macon 
V.  Trowbridge,  38  Colo.  330,  87  Pac.  1147; 
Watson  V.  O'Hern  [6  Watts  (Pa.)  362],  su- 
pra; Daughetee  v.  Ohio  Oil  Co.  supra.'' 

In  Grass  v.  Big  Creek  Development  Co.  75 
W.  Va.  719,  84  S.  E.  750,  L.R^.1915E  1057, 
the  court  said:  "The  authorities  uniformly 
concede  the  existence  in  oil  and  gas  leases  of 
covenants  for  protection  against  -  drainage 
and  for  the  exercise  of  reasonable  diligence  in 
promoting  production  on  the  lands  leased." 
( But  see  for  a  limitation  of  this  rule  the  fur- 
ther discussion  of  this  case  infra  in  the  sub- 
division, Lease  for  "So  Lang  a«  Oil  and  Qas 
Can  Be  Produced  in  Paying  Quantities J^) 

In  Chandler  v.  French,  73  W.  Va.  658,  81 
S.  E.  825,  L.R.A.1915B  561,  it  appeared  that 


the  original  owner  of  the  premiaes  in  qnes- 
tion   leased  them  to  W.  A.  French,  one  of 
the  defendants,  for  the  period  of  ninety-nine 
years  for  the  purpose  of  extracting  therefrom 
ooal  and  other  minerals.     The  consideration 
for  this  lease  was  three  cents  per  ton  of  2,S^40 
lbs.  for  each  and  every  ton  of  coal  and  other 
minerals  mined  and  shipped  therefrom  and 
the  further  consideration  of  one  dollar  paid 
to  the  lessor.     The  lease  was  executed    on 
July  28d,   1881.     Nothing  was  done  by  the 
lessee  during  a  period  of  five  years  when  Bailey 
ezecuted  a  new  lease  to  Grigsby  k  Gooch,  the 
I^intifTs  assignors.     From  1885  until  suit 
was  brought,  about  1910,  Grigsby  &  Geoch 
paid  the  taxes  on  this  land,  but  French,  the 
lessee,  did  nothing  since  he  first  obtained  th^ 
lease.    In  an  action  to  quiet  title  to  the  land, 
it  was  held  that  both  French  and  his  assignee 
were  under  an  implied  obligation  to  explore 
and  develop  the  land  and  that  their  failure 
to  explore  within  a  reasonable  time  forfeited 
.  any  rights  they  may  have  had.     The  court 
said :     'The  consideration  to  the  lessor  is  not 
a  definite  sum  of  money,  paid,  or  to  be  paid 
at  a  certain  future  time,  but  *a  rent  of  three 
cents  per  ton  of  2,240  lbs.  for  each  and  every 
ton  of  coal   and  other  minerals  mined  and 
shipped   therefrom/   which   was   to   be   paid 
'during  the  said  term*  that  is,  continuously 
throughout  the  term,  or  as  long  as  coal   is 
mined.    The  contract  contains  no  provision  for 
payment  of  minimum  royalties  in  the  event  of 
failure  to  mine;  mining  had  to  be  begun  be- 
fore the  lessor  could  demand  any  of  the  con- 
sideration for  the  lease.     It  cannot  be  con- 
ceived, therefore,  that  the  contract  was  made 
merely  to  enable  the  lessee  to  speculate  whol- 
ly for  his  own  profit,  or, that  the  lessor  intend- 
ed to  encumber  his  property  for  a  period  of 
ninety -nine  years  with  a  lease  from  which  he 
might  derive  no  benefit  whatever  until  near 
the  end  of  the  term.     The  purpose  in  view 
was  development  of  the  property,  and  the  par- 
ties evidently  contemplated  that  mining  oper- 
ations should  be  begun  within  a  reasonable 
time   after   the   making  of   the   agreement. 
True  the  lessee  did  not  expressly  covenant  to 
begin  mining  at  any  certain  time,  nor  does 
the  lease  contain  any  clause  forfeiting  it  for 
failure   to   mine  within   a  reasonable   time. 
But  the  law  as  it  has  been  understood  and 
applied  by  this  court,  implies  such  a  cov^iant 
in  every  mining  lease  reserving  to  the  lessor, 
as  a  consideration  therefor,  a  royalty  meas- 
ured  by   the  amount  of    mineral    produced. 
Smith  V.  Root,  66  W.  Va.  633,  and  cases  cited 
in  opinion  at  page  639.     The  consideration 
for  the  lease  was  three  cents  per  ton  of  coal, 
and  it  had  to  be  mined  before  the  considera- 
tion could  be  ascertained  or  demanded.  Mining 
leases  are  usually  made  for  long  terms;  but, 
unless  expressly  so  provided,  it  is  not  option- 
al with  the  lessee  throughout  the  term  when 
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he  will  begin  operations.  Tbe  length  of  term 
is  intended  to  enable  tbe  leiaee  to  complete 
mining  operations  after  tliey  have  been  com- 
menced, and  not  to  make  it  optional  when  he 
will  begin.  What  is  a  reasonable  time  in  any 
given  case  depends  largely  upon  its  circumn 
stances,  and  whether  the  lessee  has  been  dili- 
gent in  his  efforts  to  develop.  .  .  .  The 
lease  was  executed  more  than  twenty-five 
years  before  this  suit  was  brought,  and  no 
mining  operations  were  begun.  That  is  an 
unreasonable  time  to  wait  for  development. 
In  respect  to  the  lessee's  duty  to  develop  there 
is  no  distinction  between  an  oil  and  gas 
lease  and  a  coal  lease.    The  difference  in  the 


lease  set  out  therein.  Hie  contract  provides 
that  appellant  shall  drill  a  third  well  on  the 
lands  of  appelleie  ija  Fairmont  township,  Grant 
county,  Indiana,  in  case  it  failed  to  do  so  by 
a  fixed  time,  it  shall  thereafter  pay  the  gas 
well  rental  fixed  in  the  lease.  Under  this 
contract,  the  liability  of  appellant  could  be 
fixed  by  proof  that  it  failed  to  drill  a  well 
on  Any  of  said  land." 

But  see  Gilbert  v.  Bolda  (Ind.)  113  N.  £. 
379,  wherein  it  was  said:  "The  lease  does 
not  fix  the  number  of  wells  to  be  drilled  to 
amount  to  the  development  of  the  territory  as 
contemplated.  Where  such  is  the  case,  the 
lessee  has  the  right  to  determine  the  number 


nature  of  the  minerals,  with  respect  to  which    *  of  wells  or  the  extent  of  the  dev^opment, 


the  right  is  given,  furnishes  no  basis  for  ap- 
plying to  the  two  kinds  of  leases  different 
rules  of  construction.  That  the  existence  of 
one  is  known  and  the  other  unknoi^n,  is  no 
reason  why  the  lessee  should  not  be  as  diligent 
to  develop  in  the  one  case  as  in  the  other. 
.  .  .  Crawford  v.  Ritohey,  43  W.  Va.  252, 
was  a  suit  involving  the  rights  of  parties  to 
an  oil  and  gas  lease,  giving  the  lessee  the 
right  to  produce  oil  and  gas  for  twenty  yearSj 
or  as  long  thereafter  as  they  were  foimd  in 
.paying  quantities,  and  containing  a  covenant 
to  drill  a  well  within  a  specified  time,  which 
was  only  a  few  manths  after  the  date  of  th^ 
lease,  and  the  court  there  held  that  the  fail- 
ure to  drill  for  seven  years  raised  a  presump- 
tion of  abandonment  and  juRtified  the  lessor 
in  suing  to  cancel  the  lease.  There  is  no 
substantial  difference  between  that  case  and 
the  one  now  before  us.  Both  ak^e  founded 
upon  a  breach  of  covenant  to  mine  with  rea- 
sonable diligence.  That  the  broken  covenant 
was  express  in  the  lease  in  that  ease  and  is 
only  implied  in  this,  can  make  no  difference. 
A  covenant  is  no  less  binding  because  ivk- 
plied.  No  time  is  stated  for  the  payment  of 
the  royalty,  nor  is  there  any  provision  com- 
pensating  the  lessor  for  failure  to  mine.  It 
was  never  contemplated  that  payment  of  the 
consideration  might  he  postponed  for  an  un- 
reasonable time,  merely  at  the  will  of  the 
lessee.  So  far  only  as  it  relates  to  vesting  af 
rights  the  contract  was  executed,  but,  concern- 
ing the  thing  to  be  done  under  it,  it  remained 
executory.  It  was  a  working  contract;  and 
in  order  to  continue  it  in  life  it  was  neces- 
sary that  the  thing  agreed  to  be  done  should 
have  been  begun  within  a  reasonable  time  and 
prosecuted  with  reasonable  diligence." 

In  Indiana  Natural  Gas,  etc.  Co.  v.  Duling, 
SI  Ind.  App.  596,  100  N.  E.  96,  the  court  said: 
"Appellant  further  ecmtends  that  appellee 
cannot  recover  on  the  second  paragraph  of 
complaint  for  the  gas  well  rental  claimed 
therein,  for  the  reason  that  the  contract,  on 
which  the  claim  is  based,  as  set  out  in  this 
paragraph,  does  not  provide  that  the  well 
shall  be  sunk  on  the  lands  described  in  the 


and  his  decision  is  conclusive  so  long  as  he 
acts  honestly  and  in  good  faith  upon  sound 
business  principles.  Manhattan  Oil  Co.  v. 
Carrell,  164  Ind.  52(^  73  N.  £.  1084,  and 
cases  cited;  Young  v.  Forest  Oil  Co.  104  Pa. 
8t.  248,  45  Atl.  121 ;  Colgan  v.  Forest  Oil  Co. 
194  Pa.  St.  234,  45  Atl.  119,  75  Am.  St.  Bep. 
695 ;  Ohio  Oil  Co.  v.  Detampre,  165  Ind.  243, 
73  N.  K.  609." 

In  Gallop  V.  Murphy,  160  Mo.  App.  1,  141 
S.  W.  438,  the  court  said:  "The  terras  of 
the  original  lease  are  important  in  considering 
the  question  of  failure  of  consideration. 
While  by  the  terms  of  that  lease  the  lessees 
had  the  right  and  privilege  to  mine  the  prem- 
ises for  a  period  of  ten  years,  they  were  not 
compelled  to  do  so.  In  an  ordinary  lease  of 
a  building  the  lessee  agrees  to  keep  the  prem- 
iaes  for  a  certain  time,  ai^d  to  pay  the  rent 
thereon  during  that  period,  but  in  this  lease 
the  only  consideration  to  the  lessor  was  the 
prospective  royalties  to  arise  from  explora- 
tion and  developments  of  the  mine.  The 
lessees  had  the  right  to  surrender  the  lease 
or  abandon  the  premises  at  any  time,  and  the 
lessor  would  have  had  no  recourse  against 
them  for  so  doing,  and  therefore,  when  the 
plaintiff  executed  the  surrender,  he  was  only 
doing  something  that  he  was  authorized  to 
do  by  the  terms  of  the  original  lease,  and  no 
new  consideration  was  necessary." 

But  in  Collins  v.  Mount  Pleasant  Oil,  etc. 
Co.  85  Kan.  483,  118  Pac.  54,  38  L.R.A.(N.S.) 
134,  the  court  said:  "Two  provisions  are 
found  in  the  lease  relating  to  forfeiture  but 
only  one  of  them  has  any  bearing  on  this 
controversy.  The  provision  that  the  lease 
should  become  void  after  one  year  unless  the 
lessee* should  begin  drilling  a  well  within  that 
period  is  immaterial  because  of  the  fact  that 
five  wells  were  drilled  within  six  months  after 
the  execution  of  the  lease.  The  other  one,  the 
application  of  which,  it  is  conceded,  ends  the 
rights  of  appellant,  provides  that  if  oil  or  gas 
was  found  in  paying  quantities  the  right  to 
operate  should  continue  as  long  as  oil  or 
gas  should  be  produced  in  paying  quantities 
'and  when  abandoned  for  such  purposes  this 
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grant  shall  cease  and  no  longer  be  binding  on 
either  party/  No  gas  was  erer  found  on  the 
land  and,  according  to  appellees'  testimony, 
oil  was  never  found  in  paying  quantities,  and 
it  is  contended  that,  although  more  than  five 
years  has  elapsed  since  the  lease  was  execut- 
ed, no  pumping  of  oil  has  ever  been  done  and 
there  has  been  no  production  whatever.  Now 
the  contract  between  the  parties  contemplliteB 
that  the  lessees  shall  not  only  explore  and  dis- 
cover but  that  if  oil  in  paying  quantities  is 
discovered  they  shall  operate  and  produce  oil 
so  that  the  lessors  can  have  their  share  of  the 
oil  produced.  It  is  said  in  behalf  of  ap- 
pellant that  the  wells  would  have  been  profit- 
able if  the  price  of  oil  had  remained  where " 
it  was  when  the  lease  was  made,  but  that  it 
fell  from  $1.16  per  barrel  to  28  cents  per 
barrel  and  that  the  wells  could  not  have  been 
operated  with  profit  at  any  time  since  1904. 
The  appellant  expended  a  Ifirge  sum  of  money 
in  exploration  and  in  casing  the  wells  drilled, 
and  it  insists  that  a  cancellation  of  the  lease 
is  inequitable.  It  is  not  enough  that  appel- 
lant should  explore  and  find  oil  but  the  con- 
tract requires  it  to  operate  the  wells.  When 
the  appellant  abandoned  operations  and  failed 
to  produce  oil  in  paying  quantities  its  rights 
under  the  contract  ceased  and  the  lease  was 
no  longer  binding  on  either  party.  Fluctua- 
tions in  the  price  of  oil  might  justify  the  ap- 
pellant in  ceasing  operations  for  a  reasonable 
time,  but  here  there  has  been  no  operation 
and  no  pumping  of  th^  wells  to  demonstrate 
what  the  product  of  the  wells  might  be.  Oil 
wells  have  been  drilled  on  adjacent  land  and 
some  oil  has  been  taken  from  them,  though 
it  does  not  appear  that  they  have  been  oper- 
ated with  profit." 

In  De  Grasse  v.  Verona  Min.  Co.  185  Mich. 
614,  152  :^f.  W.  242,  the  court  said:  "The 
lease  does  not  expressly  provide  for  operation 
of  the  property.  On  the  argument  at  tiie 
hearing  the  complainants'  position  was  that 
the  language  of  the  lease,  the  situation  of 
the  parties,  the  subject-matter  of  the  contract, 
and  the  circumstances  surrounding  its  execv- 
tion,  fairly  justified  the  implication  of  a  cove- 
nant to  explore  and  mine.  After  the  statutes 
and  Michigan  decisions  hereinafter  cited, 
bearing  on  the  right  to  add  covenants  to 
leases  by  implication,  were  invoked,  complain- 
ants' counsel  shifted  to  the  position  that  by 
implication  exploration  and  mining  is  in- 
cluded as  a  condition  of  the  continuafion  of 
the  lease.  The  claim  of  an  implied  obligation 
to  explore  and  mine  is  founded  on  the  al- 
leged promise  of  the  Verona  Company,  made 
through  its  superintendent,  Mr.  Jobe,  that  it 
would  thoroughly  explore  the  land,  and  if 
ore  was  found,  mine  it  in  a  big  way,'  and  on 
certain  language  of  the  lease.  If  the  lan- 
guage of  the  lease  to  which  attention  is  direct- 


edy  and  miiich  will  be  noticed  later,  is  con- 
strued as  the  eomplainants  contend  it  should 
be,  an  implied  agreement  to  operate,  and  not 
a  condition  making  the  continuation  of  the 
lease  to  depend  upon  operation  of  the  prop- 
erty, will  be  the  result.  That  the  Verona 
Company  agreed  to  operate  is  the  contention. 
Such  was  the  position  taken  by  complainants' 
counsel  on  the  arguments,  and  is  adhered  to 
in  their  briefs,  whidi  were  subsequently  filed, 
and  where  they  say:  'The  Verona  Company 
by  acceptance  of  the  lease  impliedly  agreed 
it  would  work  the  mines  on  the  premises' 
and  'an  implied  agreement  that  the  mines  on 
the  property  shall  be  opened  with  reasonable 
diligence  and  worked  to  a  reasonable  extent' 
is  essential  'to  carry  out  the  manifest  inten- 
tion of  the  parties.'  If  what  Mr.  Jobe  is  al- 
leged to  have  said  to  Mr.  De  Grasse  ia  read 
into  the  lease,  clearly  it  would  amount  to  a 
promise  under  seal  to  explore  and  mine  the 
property.  A  covenant  is  a  promise,  or  agree- 
ment under  seal,  to  do  or  not  to  do  a  particu- 
lar thing,  while  the  ofiioe  of  a  condition  its 
generally,  to  indicate  the  terms  upon  which 
a  certain  right  will  arise,  or  continue,  or  be 
defeated.  The  case  presents  no  basis  for  a 
condition  such  as  is  claimed,  and  we  are  limit- 
ed to  the  inquiry  Aether  the  lease  includes 
by  implicatictn  a  covenant  to  explore  and 
mine,  and,  if  so,  whether  the  failure  of  a 
lessee  to  observe  a  covenant  found  by  impli- 
cation entitled  the  lessor  to  exact  a  forfei- 
ture of  the  lease,  under  a  clause  which  allows 
a  forfeiture  for  nonobservance  of  the  cove- 
nants and  conditions  'therein  contained.' 
.  .  .  That  Mr^  De  Grasse  did  not  suppose 
the  lease  contained  provisions  requiring  oper- 
ation is  the  c6nolusien  arrived  at,  but  that 
he  was  persuaded  by  Mr.  Jobe,  that,  inde- 
pendent of  the  covenants  of  the  lease,  the  com- 
pany would  explore  and  mine  with  reasonable 
diligence,  and  to  a  r^sonable  ext^pt,  and 
that  miiess  he  was  so  persuaded  he  would  not 
have  signed  the  option,  is  a  fair  inference 
from  all  the  testimopy  in  the  case.  In  these 
circumstances  the  conscience  of  a  court  of 
equity  might  be  moved  to  put  in  the  lease  a 
covenant  which  should,  perhaps,  have  been 
put  there  originally,  but  not  to  say  the  instru- 
Kent  contains  a  covenant  which  it  does  not 
contain.  If  any  rights  belong  to  the  com- 
plainants because  oi  any  operating  promises 
amde  by  Mr.  Jobe,  snah  rights  should  be  rec- 
ognized by  reformation,  and  not  by. construc- 
tion which  Would  affect  other  innumerable 
leases  although  obtained  under  different  cir 
eumstances.  The  inclination  of  the  court  to 
discover,  if  it  existed,  ground  for  correction 
of  the  lease  was,  however,  promptly  stifled 
fay  the  declaration  of  the  complainants  that, 
in  this  proceeding,  they  were  not  seeking  re- 
formation, but  aimihilation,  of  the  lease." 
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Leaae  for  *'So  Long  a»  Oil  and  Oas  Can 
Be  Produced  in  Paying  QuantitieB.** 

The  term  for  which  a  mining  lease  it  to 
exist  is  frequently  fixed  for  a  number  of  years 
and  "lor  so  long  as  oil  and  gas  can  be  pro- 
duced in  paying  quantities."    Under  such  a 
lease,   whenever  the  lessee  has  drilled   and 
produced  oil  or  other  minerals,  according  to 
the  subject-matter  of  the  lease,  or  has  done 
something  substantial  under  its  terms,  he  is 
said  to   have  acquired  a  vested  right   and 
therefore  the   lessor  cannot  deprive   him  of 
the  right  to  continue  operations.    McCoU  v. 
Bear  Creek  Coal  Min.  Co.  162  la.  491,  143 
N.  W.  532;  Busch-Everett  Co.  v.  Vivian  Oil 
Co.  128  La.  886,  5  So.  564;   Caddo  Oil,  etc. 
Co.  v.  Producers'  Oil  Co.  134  La.  701,  64  So, 
684;  Saunders  v.  Busch-Everett  Co.  138  La. 
1049,  71  So.  153;   Cochran, v.  Gulf  Refining 
Co.  139  La.  1010,  72  So.  718;  Kabors  v.  Pro- 
ducers' Oil  Co.  140  La.  985,  74  So.  527 ;  Par- 
affine  Oil  Co.  v.  Cruce  (Okla.)  162  Pac.  716; 
Burgan  v.  South  Penn  Oil  Co.  243  Pa.  St.  128, 
89  Atl.  823;  Gillespie  v.  American  Zinc,  etc. 
Co.  247  Pa.  St.  222,  93  Atl.  272;  McAffee  v. 
Grubb  (Tex.)  164  S.  VV.  925;  Fisher  v.  Cres- 
cent Oil  Co.    (Tex.)    178  S.  W.  905;   South 
Penn  Oil  Co.  v.  Snodgrass,  71  W.  Va.  438, 
76  S.  £.  961,   43  L.K.A.(1b^.g.)    848;   Horse 
Creek  Coal  Land  Co.  v.  Trees,  75  W.  Va.  559, 
84  S.  E.  376;  Wilson  v.  Reserve  Gas  Co.  (W. 
Va.)    88   S.   E.   1075.     See  also  Goodson  v. 
Vivian  Oil  Co.  129  La.  995,  67  So.  281;  Berl 
y.  Kehoe,  130  La.  1022,  58  So.  864;  Owens 
V.  American  Natural  Gas  Co.  232  Pa.   St. 
522,  81  Atl.  547. 

In  South  Penn  Oil  Co.  v.  SnpdgrasB,  71 
W.  Va.  438,  76  S.  E.  961,  43  L.R.A.(N.S.) 
848,  it  appeared  that  the  lessors  owning  dif- 
ferent parcels  of  land  executed  a  lease  on 
l;hetr  combined  pro^rty,  cpnsistii^  in  all  of 
600  acres,  of  land.  The  term  of  the  lease  was 
ten  years  *'and  as  long  therea,fter  as  oil  or 
gas  or  either  of  them  is  produced/'  A  pro- 
vision in  the  lease  read  as  follows:  "This 
lease  sh^H  remain  null  and  void  and  all 
rights  hereunder  shall  cease  and  determine 
unless  a  well  shall  be  completed  on  the  said 
premises  within  one  year  from  the  date  here- 
of or  unless  the  lessee  shall  pay  at  the  rate 
of  ($60)  Sixty  Dollars  quar^rly  in  ad- 
vance for  each  additional  three  months  such 
completion  is  delayed  from  the  time  above 
mentioned  for  the  completion  of  such  well 
until  a  well  shall  be  and  operate  as  a  full 
liquidation  of  all  rental  under  this  provi- 
sion during  the  remainder  of  the  term  of  this 
lea^e."  For  almost  ten  years  after  the  exe- 
cution of  the  lease  the  lessee  paid  the  quar- 
terly rentals  but  had  not  drilled  any  well. 
A  few  days  before  the  expiration  of  the  ten 
year  term  the  lessee  oommenced  operations 
and  discovered  oil  aad  produced  traces  there- 


of. Meantime  the  lesson  had  leased  the  prem* 
isoB  to  another  lessee  and  refused  to  accept 
any  more  rentals  from  the  first  lessee.  In 
an  action  to  determine  the  rights  of  the  re- 
spective lessees,  it  was  held  that  the  first 
lessee  by  his  discovexy  oi  oil  within  the  ten 
year  term  had  acquired  a  vested  right  and 
that  the  lessor  could  not  divest  him  of  it  by 
making  a  new  lease  or  in  any  other  way. 

In  Horse  Creek  Coal  Land  Co.  v.  Trees, 
75  W.  Va.  559,  84  S.  E.  376,  the  facts  were 
similar  to  those  in  the  Snodgra^s  case  last 
cited.    The  term  of  the  lease  was  "two  years 
from  its  date  and  as  much  longer  as  gaa  or 
oil  is  produced  from  the  leased  premises  in 
paying  quantities.''     The  lease  provided  for 
the  speedy  commencement  of  the  work,  and 
diligent  prosecution  thereof,  and  in  case  of 
failure  so  to  do  for  a  forfeiture  thereof.    The 
consideration  was  a  specified  royalty.     The 
original  lessee  and  his  assignee  drilled  four 
wells,    two    of    which    yielded    gas    in    pay- 
ing quantities.     However,  because  the  lessee 
deemed  it  inadvisable  the  gas  was  not  market- 
ed and  the  wells  were  "plugged"  to  hold  the 
gas  for  future  use.    Meantime  the  lessor  wa«j 
paid  or  tendered  the  stipulated  royalty.    In  an 
action  to  declare  a   forfeiture  of  the  lease, 
because  of  the  lessee's  failure  to  produce  oil 
or  gas,  the  court  said:     *'It  is  now  a  com- 
mon and  trite  legal  maxim  that,  while  equity 
will   relieve   against   forfeiture,   generally   It 
will  not  enforce  one.    On  this  subject  our  de- 
cisions are  uniform  and  consistent.  1 
Conceding  failure  by 'the  lessee  to  exercise 
the  most  available  judgment  in  the  location 
and  continuity  of  operations  for  oil  and  gas, 
there  is  no  allegation  ot  evidence  of  a  fraudu- 
lent refusal  to  comply  iHtti   the  terms   of 
the  lease,  or  to  respond  to  the  repeated  and 
urgent  demands  for  the  additional  expendi- 
ture of  thefr  moneys  in  oontinuous  develop- 
ments.    So  far  as  oil  or  gas  has  been  found, 
they  Itave  paid  or  tendcfred  appellee  its  share 
of  tiie  proceeds  arising  ^te  such  productions 
as  have  resulted  from  their  activities*    They 
have  not  wasted  any  oil.    The  bill  does  not 
charge  waste.    They  have  drMled  four  wells, 
at  consifterable  cost  to  themselves  alone.    Out 
of  three  woIIb  Itiey  have  dertvad  no  adequate 
return  upon  their  invfeHtme&t,  and  will  not 
derive  any  such  return  frotm  two  of  them. 
Conaiderfng  these  expenditures  on  one  hand^ 
and  BO  outlays  on  thM)  other,  does  justice  de- 
mand a  virtual  ejection  of  defendants  from 
the  leased  premises  and  an  approfM-tation  of 
their    investments   for   operation   and    their 
equipment  and  appliances  to  the  sole  and  ex- 
clusive   use^  and    benefit    of    the    appellee? 
Plainly,  what  has  been  said  shows  that  re- 
sult to  be  unwarranted.     The  leased  landa 
were  located  in  a  new,  untried,  and  unde- 
veloped oil  and  gas  territory,  many  miles 
from  a  readily  available  asarket  for  the  pro- 
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duct  chiefly  developed  from  them.  If  they 
contain  oil,  it  has  not  been  destroyed  or  di- 
minished. It  remains  intact.  When  pro- 
duced, appellee  will  receive  its  due  proporticm. 
Though  it  has  not  obtained  the  desired  reve- 
nues as  promptly  as  anticipated,  it  had  and 
has  other  remedies  to  which  it  may  resort 
under  reasonable  limitations.  Where  by  an 
enforced  forfeiture  gross  injustice  would  re- 
sult to  either  party  to  the  act  or  contract, 
equity  will  even  interfere  and  grant  relief 
against  such  enforcement." 

In  Louisiana,  in  construing  the  "So  Long," 
etc.  clause  in  a  mining  lease,  the  supreme 
court  has  held  that  where  the  lessee  has 
substantially  complied  with  the  terms  of 
the  lease,  by  operating  the  leased  land  or 
by  paying  a  consideration  for  holding  the 
same,  he  has  acquired  a  vested  right  for 
the  full  term  of  the  lease  and  for  "So 
long  as  oil  and  ^gas  can  be  produced  in 
paying  quantities."  Thus  in  Nabors  v. 
Producers'  Oil  Co.  140  La.  985,  74  So. 
527,  the  court  construed  two  clauses  of  a 
lease  which  read  as  follows:  "6.  Under  pen- 
alty of  forfeiture  of  the  rights  and  estate 
hereby  granted,  operations  for  the  drilling  of 
a  well  for  oil  or  gas  shall  be  begun  Within 
one  year  from  the  time  of  final  execution  and 
delivery  of  this  contract,  and  if  so  forfeited 
the  rights  and  liabilities  of  both  parties  shall 
thereupon  be  ended.  Forfeiture  may,  how- 
ever, be  saved  by  the  grantee,  and  the  vitality 
hereof  be  continued  and  maintained,  not- 
withstanding operations  to  be  not  begun  with- 
in the  proper  time  limit,  provided  only  that, 
for  the  privilege  of  delay  in  such  beginning, 
from  time  to  time,  the  grantee  may  pay,  as 
hereinafter  provided,  $22,694,75  per  year  for 
a  period  not  exceeding  three  years  from  de- 
livery hereof.  Operations  upon  a  well  begun 
shall  be  prosecuted  with .  diligence,  unavoid- 
able accidents  and  contingencies  only  exoeptr 
«d,  and  when  a  w/eU  is  begun,  it  shall  be  sunk 
to  a  depth  of  .  .  .  feet,  unless  oil  or  gas  be 
sooner  developed  in  paying  quantities,  but  a 
well  whidi  may  be  lost  or  spoiled  may  be 
continued  at  another  location,  and  to  be  con- 
sidered the  same  as  the  original.  After  a 
well  is  bejgun,  no  further  payments  in  respect 
to  delivery  shall  be  due,  and,  for  efvery  well 
drilled  there  shall  in  all  events  be  secure 
from  forfeiture  an  area  of  200  feet  square, 
with  the  well  in  the  center,  together  with 
forty  acres  of  land  adjoining,  said  acreage  to 
be  precisely  designated  by  the  grantee,  if 
grantor  so  demands.  .  .  .  8.  In  case  the 
grantee  or  its  successors  or  assigns  should 
sink  a  well  or  shaft  and  discover  either  oil, 
gas  or  other  minerals,  within  the  limits  of 
time,  or  the  extension  of  such  as  hereinafter 
provided  for,  then  this  conveyance  shall  be 
in  full  force  and  effect  for  twenty  years  from 


the  discovery  of  said  product,  and  as  much 
longer  as  such  minerals  are  produced  in  pay- 
ing quantities."  The  court,  reviewing  its 
own  prior  decisions  and  other  authorities, 
said:  "In  passing  upon  the  application  for  a 
new  trial,  the  district  judge  admitted  that 
the  question  of  good  or  bad  faith  on  the  part 
of  the  defendant  in  commencing  the  drilling 
of  the  second  well  was  not  an  issue  under  the 
pleadings  or  the  evidence  in  the  case,  except 
in  so  far  as  it  had  application  to  the  ques- 
tion of  the  defendant's  having  prosecuted  the 
drilling  of  a  well  with  due  diligence.  He 
then  held  that  the  defendant's  right  to  con- 
tinue its  mining  operations  after  the  first 
well  was  lost  or  spoiled  depended  upon  the 
construction  of  paragraph  No.  8  of  the  con- 
tract, providing  that,  if  oil  or  gas  should  be 
found  within  the  limit  of  time  or  within  the 
extension  of  sUch  limit  as  provided  in  the 
contract,  then  that  the  contract  should  remain 
in  force  twenty  years  from  the  discovery  of 
the  oil  or  gas  and  as  much  longer  as  minerals 
should  be  produced  in  paying  quantities.  The 
district  judge  held  that  the  finding  of  oil  and 
gas,  not  in  paying  quantities,  did  not  operate 
to  keep  the  contract  in  force  twenty  years,  or 
give  the  lessee  the  right  to  continue  operations 
after  the  failui^e  of  the  first*  well  to  produce 
oil  or  gas  in  paying  quantities.  .  .  .  Our 
opinion  is  that  the  defendant's  right  to  drill 
the  second  well,  or  to  make  successive  at- 
tempts to  find  oil  or  gas  in  paying  quantities, 
did  not  depend  upon  the  contract  being  contin- 
ued in  force  for  twenty  years  under  paragraph 
No.  8  of  the  contract;  but  depended  upon 
whether  the  contract  was  in  force  when  the 
second  well  was  begun,  within  the  period  of 
three  years  mentioned  in  paragraph  No.  6  of 
the  contract.  The  contract  is  not  susceptible 
of  the  construction  that  ^le  grantee  acquired 
nothing  more  than  the  hope  of  finding  oil  or 
gas  in  paying  quanities  within  a  year  from 
its  dkte.  The  rights  and  obligations  of  the 
parties  to  this  contract,  during  the  first  three 
years  after  its  date,  are  stated  plainly  and 
leave  no  room  for  construction.  What  the 
grantee  acquired  for  the  cash  payment  of 
$22,694.75  was  the  right  to  enter  upon  the 
lands  and  drill  for  oil  and  gas  and  other  min- 
erals, within  one  year  from  the  date  of  the 
contract,  with  the  following  alternative  conse- 
quences, vi2.:  If  the  grantee  should  fail  to 
begin  operations  for  the  drilling  of  a  well  for 
oil  or  gas  within  one  year,  all  of  the  grantee's 
rights  were  to  be  thereby  forfeited,  unless, 
however,  the  grantee  paid,  withiti  the  year,  an 
additional  sum  of  $22,694.75,  for  an  exten- 
sion of  its  right  to  commence  operations,  for 
the  drilling  of  a  well  within  another  year. 
In  that  event,  that  is,  if  the  grantee  failed 
to  begin  operations  for  the  drilling  of  the 
well  during  the  first  year  after  the  date  of 
the   contract,    but    paid    $22,694.75   for    the 


KACHBLMACHES  ▼.  LAISP. 

92  Ohio  St  SH. 


1135 


right  to  begin  operaiioiw  duriag  the  secoad 
year,  then,  if  the  grantee  failed  to  begin 
operations  for  the  drilling  of  a  well  during 
the  Beeond  year,  the  rights  under  the  contract 
were  to  be  forfeited,  unless,  however,  before 
the  expiration  of  the  second  year  the  grantee 
paid  an  additional  sum  of  $22,694.75  for  the 
right  to  begin  operations  for  the  drilling  of  a 
well  during  the  third  year;  and  if  the  grantee 
then  failed  to  begin  operations  for  the  drill* 
ing  of  a  well  during  the  third  year  from  the 
date  of  the  contract,  all  of  its  rights  under 
the  contract  were  to  be  at  an  end.  It  is  not 
necessary  to  determine  whether  the  finding 
of  oil  and  gas,  not  in  paying  quantities,  with- 
in  the  two  years  from  the  date  of  the  contract, 
would  have  kept  it  in  force  twenty  years, 
under  paragraph  No.  8  of  the  contract.  The 
only  question  to  be  determined  is  whether  the 
defendant  had  complied  with  all  the  obliga- 
tions required  of  it,  to  prevent  a  forfeiture 
of  the  contract,  at  the  time  this  suit  was 
filed,  that  is,  in  December,  1914,  within  two 
years  from  and  after  the  signing  of  the  con- 
tract. .  .  .  The  only  obligation  on  the 
part  of  the  lessee,  with  regard  to  the  drilling 
of  the  well  that  was  begun  within  the  year 
after  the  signing  of  the  contract,  was  that 
operations  upon  that  well  were  to  be  prose- 
cuted with  diligence,  unless  unavoidable  ac- 
cidents or  contingencies  prevented  it;  and 
that,  when  that  well  was  lost  or  spoiled,  the 
plaintiff  had  the  right  to  select  another  lo- 
cation for  a  well  to  be  considered  the  saxne 
as  the  first.  It  is  not  denied,  but  is  virtual- 
ly admitted,  that  the  breaking  of  the  liner  in 
the  first  well  drilled  by  the  defendant  com- 
pany was  an  unavoidable  accident.  Nor  is  it 
denied  that  the  defendant  endeavored  faith* 
fullv  to  remove  the  broken  liner  in  order  to 
put  in  a  new  one.  The  fact  that  the  plain- 
tiff did  not  select  another  location  on  which 
to  continue  the  drilling  until  two  months 
after  it  was  found  to  be  impossible  to  remove 
the  broken  liner  from  the  first  well  ia  not 
of  itt^Blf  sufficient  evidence  on  which  to  hold- 
that  the  defendant  violated  its  obligation  to 
prosecute  with  diligence  the  drilling  of  the 
well  that  was  commenced  within  the  year 
after  the  signing  of  the  contract,  either  at 
its  original  or  subsequent  location.  .  .  . 
The  fourth  ground  urged  in  the  plaintiff's 
petition  for  demanding  that  the  contract  be 
decreed  null  is  the  one  for  which  the  district 
court  declared  it  null;  that  is,  that  the 
grantee  acquired  only  the  hope  of  discovering 
oil  or  gas  or  other  minerals  in  paying  quan- 
tities within  a  year  from  the  date  of  the  con- 
tract, and  had  no  right  to  make  successive  at- 
tempts to  find  oil  or  gas  or  other  minerals 
without  paying  an  additional  sum  for  that 
right.  Our  opinion  is  that  the  contract  is 
not  susceptible  of  that  interpretation  or  con- 
struction.   The  fact  that  the  lessee  was  only 


required  to  begin  operations  for  the  drilling 
of  a  well  within  one  year  from  the  signing 
of  the  contract  precludes  the  idea  that  the 
lessee  acquired  only  the  hope  of  discovering 
oil  or  gas  or  other  minerals  in  paying  quan- 
tities within  one  year.  .  .  .  Our  conclu- 
sion is  that  the  contract  of  lease  sought  to  be 
annulled  by  this  suit  was  not  violated  or  for- 
feited for  any  of  the  reasons  or  causes  al- 
leged in  the  plaintiff's  petition." 

To  the  same  effect  see  McClendon  v.  Busch- 
Everett  Go.  138  La.  722,  70  So.  781,  wherein 
the  court  said:  ''The  question  presented  by 
the  pleadings  in  this  suit  is  whether  the  de- 
fendant is  justified  in  holding  the  land  under 
leaae  for  twenty-five  years  and  preventing  its 
being  further  developed;  for  it  is  to  be  ob- 
served that  the  instrument  representing  the 
agreement  between  the  parties  does  not  con- 
tain, an  express  obligation  on  the  part  of  the 
defendant  to  drill  more  than  the  one  well.  .  .  . 
To  annul  the  contraot  as  to  the  area  of  land 
not  yet  developed,  and  allow  the  planitiff  to 
retain  the  $900  which  he  has  received,  and 
to  continue  receiving  $200  a  year  as  royalty 
for  the  one  well,  would  be  to  construct  a 
contract  which  the*  defendant  has  not  given 
its  consent  to.  Courts  may  annul  contracts* 
hut  they  cannot  construct  or  reeonstruot  them 
without  the  consent  of  both  parties." 

In  Fisher  v.  Crescent  Oil  Co.  (Tex.)  178 
S.  W.  905,  the  lease  under  eonsideration  was 
in  part  as  follows:  "To  have  and  to  hold 
the  above-described  premises,  unto  the  said 
parties  of  the  second  part,  their  heirs  and  as^ 
signs,  on  the  following  conditiona:  In  ease 
operations  for  either  the  drilling  of  a  well 
for  oil,  gas  mining  or  other  minerals  is  not 
oommeneed  and  prosecuted  with  due  diligence^ 
on  or  before  November  15,  1911,  then  this 
grant  shall  imnwdiately  beoome  null  and  void 
as  to  both  parties.  In  case  the  parties  of 
the  second  part  shall  bore  and  discover  either 
oil,  gas  or  other  mineral8>  then  in  that  event 
this  grant,  incumbrance  or  conveyance  shall 
be  in  lull  force  and  effect  for  twenty-five 
years  from  the.  time  ol  discovery  of  said 
product,  and  as  much  longer  as  oil,  water, 
gas  or  other  minerals  can  be  produced  in  pay- 
ing quantities  thereon."  The  court  said:  "In 
determining  the  rights  ol  the  parties  to  this 
case,  it  will  be  neeessary  to  consider  the  terms 
of  the  lease  and  the  acts  done  thereunder  by 
either  of  the  assignees  of  the  original  leases, 
in  order  to  meet  the  conditions  of  the  con- 
tract. It  will  be  noted  by  the  terms  of  the 
contract  that  it  is  especially  provided  all  con- 
ditions therein  shall  extend  to  the  assigns  of 
the  parties  thereto.  Before  the  time  provided 
in  which  the  contract  was  to  be  commenced, 
the  lessees  assigned  240  acres  of  the  lease  to 
tlie  appellee  and  eighty  acres  thereof  to  Rus- 
sell and  Flannigan,  who  drilled  a  well  on  the 
land  assigned  to  them  and  found  oil  in  their 
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well,  which  produced  thirty-five  or  forty  bar- 
rels per  day,  but  it  gi-adually  failed, 
when  some  time  in  March  it  was  aban- 
doned as  a  producing  well,  The  appellee 
put  down  a  well  on  its  240  acres,  which  was 
over  2,000  feet  in  depth,  but  did  not  produce 
or  find  any  oil.  If  it  shall  be  determined 
under  the  terms  of  the  contract  that  discov- 
ering oil  on  the  land  leased  was  a  compliance 
with  the  condition  of  the  contract,  then  we 
believe  it  was  sufficient,  if  either  of  the  as- 
signees discovered  oil,  to  vest  the  right  in  the 
entire  lease  for  the  twenty-five  years  specified. 
It  is  not  stipulated  in  the  contract  that  oil 
should  be  discovered  under  any  particular 
portion  of  the  land  or  discovered  in  more 
places  than  one,  but  if  oil  was  discovered  the 
conveyance  'shall  be  in  full  force  and  effect 
for  twenty-five  years.*  The  conveyance  so 
continued  was  not  to  any  particular  portion 
of  the  land  or  to  the  land  where  the  oil  was 
discovered,  but  'this'  conveyance,  which  was 
320  acres,  and  which  includes  the  land  of  ap- 
pellee, was  in  full  force  and  effect.  We  there- 
fore hold  that  the  discovery  of  oil  by  one  of 
the  assignees  inured  to  the  benefit  of  both 
and  to  other  parcels  of  land,  in  so  far  as  it 
had  the  effect  of  vesting  the  right.  South 
Penn  Oil  Co.  v.  Snodgrass,  71  W.  Va.  438, 
76  S.  E.  961.  ...  If  operation  or  drill- 
ing should  be  commenced  by  November  15, 
1911,  and  prosecuted  with  due  diligence,  and 
if  the  lessee  should  bore  and  discover  oil,  the 
conveyance  to  the  820  acres  of  land  was  to  be 
in  full  force  and  effect  for  twenty-five  years 
from  the  discovery  of  the  product  and  as 
much  longer  as  the  product  should  be  pro- 
duced in  paying  quantities.  It  is  not  a  con- 
troverted fact  that  the  operation  was  begun 
within  the  prescribed  time  and  was  prosecut- 
ed with  due  diligence,  and  oil  was  discov- 
ered on  the  land,  and  one  of  the  assignees 
testifies  in  paying  quantities,  which  is  not 
disputed.  The  lessees  had  paid  $6,400  for  the 
privilege  of  testing  for  oil,  and  when  they  did 
so  we  think  this  had  the  effect  of  conveying 
to  them  and  their  assigns  a  right  to  mine 
and  operate  the  land  for  oil  for  twenty-iive 
vears :  to  that  extent  the  contract  was  exccut- 
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ed.  The  condition  upon  which  the  lease  was 
given  had  then  happened.  .  .  .  When  the 
assigns  or  lessees  performed  the  conditions 
of  the  contract,  if  It  was  an  option  or  a  uni- 
lateral contract,  before  the  time  named,  it 
became  an  executed  contract  by  such  perform- 
ance, which  gave  them  an  enforceable  right, 
and  for  twenty-five  years  they  had  a  right  on 
the  land  unless  by  some  act  they  forfeited  their 
right  or  abandoned  or  surrendered  the  same. 
They  became  tenants  of  the  lessor  by  agree- 
ment for  the  specified  term  and  not  at  will. 
This  was  a  vested  right  of  which  they  could 
not  be  divested  at  the  will  of  the  lessor. 
O'Neill  V.  Sun   Co.    (Tex.)    123   S.  W.   172; 


South  Penn  Oil  Co.  ▼.  Snodgraas,  71  W.  Va. 
438,  76  S.  E.  961.  .  .  .  The  evidence  in 
this  case  at  most  shows  that  appellee  had 
abandoned  work  on  a  dry  well  and  removed 
therefrom  the  casing.  We  see  no  reason  why 
one  who  has  a  vested  right  sliould  lose  his 
lease  because  he  thereafter  was  unfortunate 
enough  to  drill  a  dry  well.  He  had  the  right 
to  continue  thereon  so  long  as  he  may  desire 
to  do  so,  and  a  temporary  cessation  of  work 
of  itself  is  not  sufficient  to  show  abandon- 
ment. While  the  facts  show  in  this  case 
that  the  lessor  demanded  that  appellee  pro- 
ceed with  the  work,  it  is  not  yet  shown  that 
the  appellee  refused  because  it  had  abandoned 
the  lease.  It  does  appear  when  suit  was 
threatened  that  appellee,  through  its  officers, 
said  they  would  proceed  with  the  work  if 
suit  was  not  instituted.  This  at  least  was 
some  evidence  of  an  intention  not  to  abandon. 
It  is  urged  that  Russell  and  Flannigan  sold 
out  and  left  the  country  for  Oklahoma.  This 
is  not  evidence  that  the  lease  was  abandoned; 
but  it  evidences  that  it  was  recognised  as  a 
subsisting  and  valid  interest  in  the  land  sub- 
ject to  sale.  We  think  the  court  had  suffi- 
cient evidence  to  show  there  was  no  abandon- 
ment of  the  contract.  The  case  relied  on  by 
appellant  is  the  case  of  Steelsmith  v.  Garlan, 
supra.  That  case  was  based  on  an  option 
contract  to  drill  a  well  and  obtain  oil  in  pay- 
ing quantities.  The  royalty  to  be  derived 
therefrom  was  the  only  consideration  U^ere* 
for.  The  lessee  therein  drilled  a  dry  hole, 
and  the  court  therein  held  this  was  not  a  com- 
pliance with  the  contract,  and  hence  there 
was  no  right  vested.  The  amount  expended 
in  drilling  the  dry  well  did  not  affect  the 
matter.  In  this  case  the  condition  of  the 
contract  was  complied  with,  and  oil  was  dis- 
covered, and  the  witness  testifies  in  paying 
quantities  at  the  time  of  its  discovery.  The 
condition  required  was  not  that  oil  should 
be  found  in  paying  quantities.  Quantity 
had  nothing  to  do  with  vesting  the  right 
under  the  contract  until  after  the  expiration 
of  twenty-five  years,  and  at  which  time  the 
lessee  had .  the  right  to  continue  if  the  oil 
was  in  paying  quantities;  and  another  distin- 
guishing feature  in  this  case  from  the  Steel- 
smith  case  is  that  the  lessee  paid  $6,400  in 
advance,  and  clearly  paid  a  consideration  for 
the  privilege  contracted  for." 

In  Burgan  v.  South  Penn  Oil  Co.  243  Pa. 
St.  128,  89  Atl.  823,  it  appeared  that  the 
plaintiff  had  leased  several  parcels  of  land 
to  the  defendant  for  the  purpose  of  extract- 
ing oil  therefrom.  Part  of  the  lease  read 
as  follows:  *'That  the  lessor  does  herebv 
grant  unto  lessee  for  the  term  of  one  year 
(and  so  long  thereafter  as  oil  or  gas  is  pro- 
duced from  the  land  leased  and  royalty  and 
rentals  paid  by  lessee  therefor)  the  exclu- 
sive right  to  mine  for  and  produce  petroleum 
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and  natural  gas  from,  and  the  possessions  of 
so  much  of  twenty-five  acres  of  land  in 
Cecir  township,  Washington  county,  state  of 
Pennsylvania,  as  may  be  necessary  therefor, 
with  the  right  to  use  water  and  gas  (if 
found)  for  the  necessary  engines,  And  to  re- 
move all  machinery,  fixtures,  etc.,  placed  by 
lessee  on  the  premises.  .  .  .  'Second  party 
agrees'  to  commence  the  drilling  of  one  well 
on  the  said  twenty-five  acres  within  thirty 
days  from  date  above  and  prosecute  the  drill- 
ing of  same  with  due  diligence  to  completion 
and  commence  the  drilling  of  a  second  well 
within  sixty  days  from  completion  of  first  well, 
prosecute  the  drilling  of  second  well  with  due 
diligence  to  completion  or  forfeit  all  of  said 
land  except  eight  acres  around  the  first  well' 
drilled  and  to  commence  the  drilling  of  the 
third  well  within  sixty  days  from  completion 
of  second  well  or  forfeit  all  of  said  lease, 
except  seventeen  acres  around  the  first  two 
wells  drilled.  A  fa!lur*  oi  th«  second  party 
to  comply  with  any  of  the  requirements 
herein  contained  to  render  said  lease  null 
and  void  and  to  be  of  no  binding  force.** 
The  lessee  commenced  operations  and  pro- 
duced oil  from  several  of  the  parcels  of 
land.  However,  he  later  abandoned  opera- 
tions on  some  of  the  parcels  because  the  wells 
were  unproductive  but  continued  to  operate 
on  the  other  lands.  The  plaintiff  asked  for 
an  injunction  preventing  the  lessee  from  fur- 
ther operating.  In  dismissing  her  petition 
the  court  said:  '^Covenants  are  frequently 
found  in  oil  leases  that  relate  only  to  the 
right  to  drill  and  covenants  that  relate  only 
to  the  ude  of  the  surface.  An  oil  is  fugitive 
and  is  not  found  in  all  lands,  the  compensa- 
tion to  the  lessor  is  almost  always  a  royalty. 
It  follows  that  all  covenants  to  be  performed 
by  the  lessee  which  relate  to  the  right  to 
drill  or  explore  for  oil  are  construed  most 
strictly  in  favor  of  the  lessor.  Again,  the 
fact  that  the  lessor  usually  gets  nothing  out 
of  his  lease  except  the  royalty  it  yields  after 
oil  is  discovered  by  the  drilling,  the  pre- 
sumption always  is  that  a  lease  is  made  for 
the  purpose  of  immediate  development  unless 
the  contrary  appears  In  the  contract  of  the 
parties.  But  this  rule  that  an  oil  lease  Is 
to  be  construed  most  favorably  to  the  lessor 
has  its  limitations.  When  the  lessee  has 
faithfully  performed  all  his  covenants  and 
has  discovered  oil  in  paying  quantities  and 
the  lessor  is  receiving  the  royalty  that  the 
contract  of  lease  contemplates,  he  cannot  in- 
voke this  rule  to  aid  him  in  dispossessing  the 
lessee.  The  rule  in  its  purpose  is  only  a  spur 
to  compel  the  lessee  to  perform  his  covenant 
to  drill  and  discover  oil.  Having  fully  per- 
formed his  covenants  and  having  thereby  ob- 
tained a  vested  interest  in  all  the  oil  in  the 
leased  premises  because  of  his  exclusive  right 
to  drill,  he  holds  that  interest  as  security 
against  the  lessor,  as  the  grantee  in  a  deed 
Ann.  C«8.  1917E. — 72. 


of  conveyance  holds  the  land  conveyed  against 
the  grantor.  .  .  .  Turning  now  to  the  facts 
in  this  case,  we  find  that  the  lessee  drilled 
four  wells  on  Lease  'A,'  that  he  drilled  three 
wells  on  Lease  'B,'  that  he  drilled  five  wells 
on  Lease  'C,'  that  he  drilled  -six  wells  on 
Lease  *£,'  that  he  drilled  five  wells  on  Lease 
'F,'  and  that  he  drilled  eight  wells  on  Lease 
'G,'  all  of  which  produced  oil  in  paying  quan- 
tities, the  royalty  from  which  was  received 
by  the  lessor  in  acoArdance  with  the  terms 
,of  the  respective  leases.  It  follows  from 
these  facts  that  the  lessees  had  a  vested  in- 
terest in  the  oil  in  and  under  each  of  the 
tracts  of  land  described  in  the  six  leases  with 
the  exclusive  right  to  drill  for  the  same. 
This  brings  us  to  the  second  question:  Has 
the  defendant  company  or  the  lessees  from 
whom  it  took  its  assignment  surrendered,  for- 
feited or  abandoned  the  vested  interest  in 
the  oil  in  said  tracts  of  land  and  the  exclu- 
sive right  to  mine  the  same!  There  is  no 
claim  that  the  defendant  company  or  its  pred- 
ecessors in  title  ever  voluntarily  surrendered 
their  rights  under  said  leases,  and  there  is 
no  evidence  that  they  forfeited  or  abandoned 
these  rights."  Referring  to  the  "Second" 
clause  of  the  lease  the  court  said :  'The  con- 
dition here  set  out  was  fully  met  by  the 
original  lessees  and  the  three  wells  completed 
in  the  time  tpeeified,  and  that  provision  can- 
not now  be  invoked  for  the  purpose  of  cur- 
tailing the  lessee's  interest  which  vested  by 
reason  of  the  fact  of  his  having  fully  and 
faithfully  performed  the  agreement  contained 
in  this  provision  of  the  lease.  .  .  .  And 
there  is  no  evidence  in  this  case  to  show  that 
the  original  lessee  or  the  defendant  company, 
his  assignee,  ha«  ever  surrendered,  forfeited  or 
abandoned  that  vested  right.  The  abandon- 
ment of  the  wells  that  it  no  longer  paid,  to 
pump  wag  not  an  abandonment  of  the  vested 
right  to  take  the  oil  in  and  under  the  tract 
out  through  other  holes." 

In  Grass  v.  Big  Creek'  Development  Co.  75 
W.  Va.  719,  84  S.  E.  750,  L.R.A.1916E  1057, 
in  applying  the  limitation  of  the  doctrine  of 
implied  covenants  in  mining  leases  for  the 
diligent  prosecution  of  work,  the  court  said: 
''The  implied  covenant  on  the  part  of  the 
lessee  to  operate  the  lease  and  make  it  mu- 
tually beneficial  to  himself  and  the  lessor  has 
been  affirmed,  as  matter  of  actual  decision, 
only  in  cases  involving  the  doctrine  of  aban- 
donment. These  cases  say  the  lessee  cannot 
hold  on  to  the  lease,  after  he  has  ceased  oper- 
ations thereon.  He  is  under  an  implied  cove- 
nant to  make  the  lease  productive  and  so 
beneficial  to  the  lessor  as  well  as  himself. 
None  of  them  tmdertake  to  say  the  implied 
covenant  imposes  duty  to  do  more  than  make 
the  lease  produce  oil  or  gas  in  paying  quan- 
tities. Not  one  of  them  undertakes  to  say 
the  lessee  must  make  it  beneficial  in  any  cer- 
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tain  degree.  The  degree  of  benefit  or  extent 
of  production  did  not  arise  in  any  of  them. 
In  each  there  had  been  an  actual,  legal  aban- 
donment or  8uch  an  abandonment  was  assert- 
ted,  and  the  issue  was  whether  or  not  the 
lessee  had  abandoned  the  lease  and  thus  re- 
invested the  lessor  with  possession  and  control 
of  the  leased  premises  for  oil  and  gas  pur- 
poses. .  .  .  This  rule  amply  justifies  rec-. 
ognition  of  an  implied  covenant  to  operate 
the  lease  and  make  it  j^roduce  oil  or  gas  in 
paying  quantities.  Otherwise  the  lessee  would 
hold  the  lessor's  land  for  nothing,  a  thing 
the  parties  could  not  possibly  have  contem- 
plated. It  is  born  of  necessity  that  some- 
thing be  done  under  the  lease.  No  such 
necessity  underlies  the  claim  of  a  covenant 
to  take  out  the  oil  as  fast  as  it  is  practicable 
or  possible  to  extract  it,  for,  as  long  as  oil 
or  gas  is  produced  in  paying  quantities,  the 
expectation  of  the  lessor  is  measurably  ful- 
filled. In  the  other  case,  it  is  not.  This 
marks  the  distinction  very  clearly.  As  long 
as  oil  is  flowing  in  paying  quantities,  the 
lessor  derives  a  benefit.  If  the  lessee  leaves 
the  premises  and  oil  ceases  to  flow,  the  lessor 
gets  nothing,  and  his  land  is  held  to  no  pur- 
pose, except  the  mere  hope  of  speculative 
profit  on  the  part  of  the  leasee.  While  the 
oil  flows  in  paying  quantities,  the  letter  of 
the  contract  ia  fulfilled.  It  provides  that 
the  lessee  shall  have  the  uae  of  the  premises 
for  oil  and  gas  purposes,  for  a  fixed  term,  and 
as  long  thereafter  as  oil  and  gas  is  produced 
in  paying  quantities.  That  condition,  produc- 
tion of  oil  or  gas  in  paying  quantities,  is  all 
the  landowner  expressly  stipulated  for.  For 
all  that  anybody  can  see  or  know,  he  ha& 
relied,  for  further  benefits  and  profit9,  upon 
the  inducement  which  the  land  itself,  as  oil 
or  gas  territory,  holds  out  to  the  leasee, 
assuming  the  sufficiency  thereof  to  secure  the 
drilling  of  as  many  wells  as  are  profitable. 
Who  can  say  with  any  degree  of  certainty  he 
did  not?  How  does  it  conclusively  appear 
that  he  reserved  the  right  to  require  more 
wells  than  the  lessee  should  see  fit  to  put 
down,  or  faster  drilling  than  the  lessee  cares 
to  do?  Nothing  in  the  terms  of  the  lease 
or  circumstances  of  the  parties  drives  or 
forces  the  court  to  say  he  did  either.  The 
assertion  thereof  is  mere  speculation.  That 
Huch  inducement  is  ordinarily  sufficient  is 
evidenced  by  the  fact  that  the  great  oil 
fields  of  this  state  and  of  the  country  gen- 
erally have  been  developed  and  completely 
operated,  to  the  satisfaction  ol  lessors,  under 
provisions  of  this  kind,  construed  as  leaving 
to  the  lessee  the  determination  of  the  number 
of  wells  and  the  time  and  place  of  drilling. 
Under  the  thousands  of  leases  taken  in  this 
form,  complaints  of  lack  of  diligence  on  the 
part  of  the  lessees  have  been  rare.  In  only 
three  or  four  instances,  have  lessors  come  to 


this  court  with  complaints  on  grounds  of  re- 
fusal of  the  lessees  to  drill  additional  wells, 
and,  in  almost  every  such  case,  an  effort  was 
made  to  establish  drainage  as  the  real  ground 
of  relief.  .  .  .  Having  demonstrated  in- 
hibition of  the  proposed  extension  of  the  im- 
plied covenant  by  the  limitations  of  the  rule 
governing  such  covenants,  I  now  apply  two 
other  familiar  rules  of  interpretaticm,  giving 
effect  to  the  words  of  the  contract  and  force 
to  established  customs  and  usages.  By  the 
terms  of  the  agreement,  it  is  to  continue  as 
long  as  oil  or  gas  is  produced  from  the  land 
in  paying  qiumtities.  This  clearly  negatives 
any  implication  of  right  in  the  lessor  to  re- 
quire production  in  any  greater  quantity. 
Compliance  with  that  condition  continues  the 
estate  in  the  lessee.  As  long  as  it  is 
complied  with,  the  lessor  cannot  forfeit  the 
lease." 

Sufficiency  of  Operations. 

What  is  a  sufficient  development  of  land 
under  a  mining  lease  is  a  mixed  question  of 
fact  and  law.  However,  the  recent  cases  hold 
that  where  the  lessee  has  done  everything  that 
a  reasonable  prude^t  business  man,  similar- 
ly situated,  would  have  done  under  the  cir- 
cumstances he  has  as  a  matter  of  law 
operated  sufficiently  the  leased  premises.  St. 
Louis  Union  Trust  Co.  v.  Galloway  Coal  Co. 
193  Fed.  106;  Peoples  Gas  Co.  v.  Dean,  193 
Fed.  938,  113  C.  C.  A.  666;  O.  K.  JeUico  Coal 
Co.  V.  Parks,  146  Ky.  674,  143  S.  W.  22; 
Busch-Everett  Co.  v.  Vivian  Oil  Co.  128  La. 
886,  55  So.  564;  Caddo  Oil,  etc.  Co.  v.  Pro- 
ducers' Oil  Co.  134  La.  701,  64  So.  684; 
Hudspeth  v.  Producers'  Oil  Co.  134  La.  1013, 
64  So.  891 ;  Cochran  v.  Gulf  Refining  Co.  139 
La.  1010,  72  So.  718;  Nabors  v.  Producers' 
Oil  Co.  140  La.  986,  74  So.  627;  Gates  v. 
Steckel,  176  Mo.  App.  168,  161  S.  W.  1185; 
Stoddard  v.  Sheridan  Adams  Royalty  Syndi- 
cate (Ho.)  189  S.  W.  634;  Silsby  v.  Knauff, 
54  Pa.  Super.  Ct.  466;  Laing  v.  Price,  75  W. 
Va.  192,  83  S.  E.  497;  Horse  Creek  Coal  Land 
Co.  V.  Trees,  75  W.  Va,  659,  84  S.  E.  376; 
Steele  v.  American  Oil  Development  Co.  (W. 
Va.)  92  S.  E.  410.  See  also  Hall  v.  South 
Penn  Oil  Co.  71  W.  Va.  82,  76  S.  E.  124. 

In  St.  Louis  Union  Trust  Co.  v.  Galloway 
Coal  Co.  193  Fed.  106,  it  appeared  that  the 
plaintiff  leased  to  the  defendant  a  tract  of 
land  for  the  purpose  of  extracting  coal  there- 
from. The  lease  contained  a  clause  which 
read  as  follows:  "The  said  lessor  shall  have 
the  right  to  terminate  this  lease  after  thirty 
(30)  days  written  notice  to  the  lessees,  if 
royalty  or  rent  be  not  paid  for  two  (2) 
consecutive  instalments  thereof  when  due,  or 
if  said  lessees  shall  fail  to  work  said  mines 
continuously  with  reasonable  diligence  or  for 
their  best  development,  or  if  in  any  way  any 
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of  the  eovenantB  of  tkis  contraet  be  violated, 
or  any  injury  or  damage  be  inflicted  upon 
the  property  or  interest  of  the  leseor,  other 
than  unavoidably  incident  to  the  provisions 
herein  contained,  or  for  the  purpose  herein 
proposed.'^  The  plaintiff  sought  to  obtain  a 
forfeiture  of  lease  on  the  ground,  among 
others,  that  the  defendant  had  not  sufficiently 
and  properly  worked  the  mine.  It  appeared 
that  the  defendant  had  many  of  the  roonu  on 
the  entries  to  the  east  side  of  the  min&  The 
oourt  said:  "Plaintiff's  engineers  testified 
that  this  would  obstruct  the  winning  of  the 
pillars  on  the  retreat.  The  defendant's  engi- 
neers, on  the  contrary,  testified  that  it  was 
customary  mining,  and  that  it  did  not  inter* 
fere  with  the  drawing  of  the  pillars,  since 
by  taking  a  slab  off  the  entry  pillar  at  the 
neok  of  tbe  room,  eight  feet  wide,  the  in- 
side pillars  could  be  reached  without  re- 
moval of  the  gob  at  the  neck,  and  without 
additional  cost  or  labor,  as  the  pillar  thus 
alabbed  would  have  to  be  drawn  in  any 
event.  The  evidence  does  not  convince  me 
that  the  gobbing  of  the  neck  of  the  rooms  was 
an  obstruction  to  the  removal  of  the  pillars 
in  the  room,  so  as  to  constitute  a  violation  of 
the  eovcnant  of  the  lease.  .  .  .  •  The  plain^ 
tiff  also  claims  a  forfeiture  because  of  the 
alleged  breach  of  the  covenant  of  the  lease 
requirii^  the  lessee  to  work  the  mine  con- 
tinuously with  reasonable  diligence  or  for 
their  best  development.  The  breach  relied  on 
is  that  the  mines  have  not  been  worked  for 
their  best  development,  in  that  the  east  side 
has  been  developed  farther  than  it  should  have 
been  on  landd  other  than  those  of  the  plaintiff, 
causing  damage  to  the  plaintiff  in  that  (1) 
the  retreat  from  the  east  side  has  been  there^ 
by  unduly  delayed,  and  (2>  the  development 
of  the  west  side,  largely  consisting  of  plain- 
tiff's lands  in  section  18,  has  been  thereby 
unduly  retarded.  Plaintiff's  contention  is 
that  its  beneficiaries  have  been  deprived  of 
current  royalties,  which  they  would  have  been 
entitled  to  receifve  under  a  proper  develop- 
ment, and  that  they  will  lose  coal  or  the 
royalties  on.  it  that  would  otherwise  have 
been  recovered,  beoailse  the  lessee  will  be  un- 
able to  reach  it  during  the  unexpired  term  of 
the  lease,  and  because  the  value  of  part  at 
it  (that  contained  in  certain  pillars  on  the 
east  side)  has  been  destroyed  by  the  pillars 
taking  weight  owing  to  the  delay  that  has  oc- 
curred in  drawing  them  on  the  retreat. 
.  .  .  The  inquiry,  then,  is  whether  the  de- 
fendant has  mined  on  the  east  side  any  coal 
not  properly  tributary  to  the  mine  it  opened, 
located  according  to  the  best  minin<^  methods, 
and  thus  wrongfully  delayed  the  retreat.  The 
evidence  clearly  shows  that  the  coal  under 
the  lands  of  the  two  lessors  covered  by  the 
original  leases  could  only  be  mined  from  a 
slope  located  as  the  Garnsey  slope  is.    It  also 


shows  that  the  lay  of  the  land  prevented  this 
slope  from  being  driven  with  symmetrical  en- 
tries of  approximately  equal  length  on  either 
side.  The  nearness  of  the  property  line  on  the 
west  foreshortened  the  entries  on  this  side  as 
compared  with  those  on  the  east.  On  the  east 
side,  the  only  other  possible  location  for  a 
slope  was  at  Savage  Creek,  two  miles  away« 
The  coal  lying  between  the  Garnsey  slope  and 
the  Savage  Creek  slope,  if  mined  at  all,  is  re- 
quired to  be  min^d  through  the  one  slope  or 
the  other.  The  team  of  coal  consists  of  two 
benches.  On  the  Garnsey  side,  each  bench  is 
thick  enough  to  be  profitably  mined.  On  the 
Savage  Creek  sidd,  the  lower  bench  is  so 
thin  and  the  valueless  middleman  so  thick 
that  only  the  upper  bench  can  be  profitably 
mined.  The  differing  height  of  the  entries  in 
the  two  mines,  due  to  this  change  in  the 
seam,  makes  it  impossible  to  use  the  same 
kind  of  mine  cars  in  each  mine*  The  Savage 
Creek  mine  oars  are  much  smbJler  than  the 
Garnsey  cars.  There  is  thus  a  natinral  line 
between  Garnsey  and  Savage  Oreek,  limiting 
the  possibility  of  mining  beyond  it  from 
cither  mine.  The  coal  on  the  Oamsey  side  of 
this  line,  if  recovered  at  all,  must  be  recovered 
through  the  Garnsey  mine,  and  its.  best  de- 
velopment would,  according  to  the  evidence, 
include  the  extraction  of  the  eoal  up  to  this 
line  in  spite  of  the  long  haul.  The  evidence  is 
convincing  that,  apart  from  the  question  of 
eeparate  ownership,  the  coal  up  to  tliis  line 
was  properly  developable  only  from  the  Garn- 
sey mine.  .  .  .  Under  this  view,  the  use 
of  the  narrow  work  in  the  slope  and  in  the 
joint  ownership  lands  by  defendant  to  trans- 
port coal  from  these  lands,  though  more  than 
2,500  feet  from  the  slope,  and  though  unau- 
thorized, cannot  be  said  to  have  injured  plain- 
tiff by  delaying  the  retreat,  since  the  delay 
in  retreat  has  been  made  necessary  by  the 
defendant's  authorized  mining  in  the  lands 
in  section  6,  acquired  by  the  amended  lease. 
The  same  delay  in  retreat  would  necessarily 
have  occurred  even  if  the  entries  on  the 
joint  property  had  not  been  used  for  such 
transportation,  and  hence  such  use  of  them 
cannot  legally  have  caused  the  injury  due  to 
the  delay  in  retreat.  .  .  .  With  the  views 
expressed,  a  decree  will  be  entered  denying 
the  plaintiff   the   relief  prayed   for." 

To  the  same  effect  see  The  O.  K.  Jellico 
Coal  Co.  V.  Parks,  148  Ky.  674,  143  S.  W.  22, 
wherein  the  court  said:  "Appellees'  chief 
com^lfiint,  as  gathered  from  the  pleadings  and 
proof,  is  that  appellant  did  not  properly  and 
diligently  work  the  mine,  it  being  claimed 
that  if  this  had  been  done  a  large  quantity 
of  coal  would  have  been  taken  therefrom  and 
sold,  and  that  appellees  would  have  realized 
royalties  thereon  amounting  to  several  thou- 
sand dollars.  From  the  organization  of  the 
company  until  it  practically  abandoned  the 
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mine  in  May,  1905^  there  was  more  than 
$45,000  spent  in  an  effort  to  make  the  venture 
a  success.  It  seems  that  the  company  did  all 
that  it  could  to  make  the  mine  profitable.  Its 
ofiicers  not  only  exhausted  their  own  ingenu- 
ity, and  tliat  of  the  several  managers  em- 
ployed by  them,  but  of  appellee,  L.  L.  Parks, 
as  well.  He  realized  tliat  the  company  was 
not  meeting  with  the  success  he  figured  it 
should,  and  so  he  requested  that  he  be  given 
charge.  This  was  done,  but  the  only  ap* 
preciable  result  of  his  labors  was  an  increase 
in  the  company's  liabilities.  Apparently  the 
efforts  of  the  company  and  its  managers,  in* 
eluding  Parks,  were  well  directed,  but  the 
coal  was  of  a  poor  quality  and  could  not  be 
brought  into  competition  with  other  coal  on 
the  market.  It  could  not  be  sold  at  a  price 
that  made  its  mining  profitable.  The  evi- 
dence abundantly  establishes  this  fact,  and, 
under  the  teruB  of  the  lease,  appellant  was 
only  required  to  operate  the  mine  so  long  as  it 
could  dispose  of  the  coal  at  the  market  prices 
prevailing  from  time  to  time.  When,  there- 
fore, it  became  apparent  that  the  coal  could 
not  be  disposed  of,  even  at  less  than  the  mar- 
ket price  which  good  coal  was  bringing  at  that 
time,  appellant  was  not  bound  by  the  terms 
of  his  lease  to  longer  operate  the  mine,  and 
no  cause  of  complaint  is  afforded  appellees 
because  they  ceased  operating  it  under  such 
circumstances.  Appellant  could  not  be  com- 
pelled, under  the  terms  of  the  contract,  to 
operate  this  mine  when  the  coal  which  was 
being  produced  was  of  such  an  inferior  quaU 
ity  as  that  it  could  only  be  sold  with  diffi- 
culty, and  then  at  a  reduced  price.  No  ground 
of  complaint  being  afforded  because  appel- 
lant ceased  to  operate  the  mine,  it  is  neces- 
sary to  notice  further  at  length  the  claim 
for  damages  which  appellees  alleged  they 
sustained  because  they  failed  to  realize  the 
royalties  from  the  sale  of  coal  which  they 
might  have  realized  had  the  mine  proven  a 
suocess  and  been  operated  as  it  was  con- 
templated it  would  be  when  the  lease  was 
entered  into." 

In  Caddo  Oil,  etc.  Co.  ▼.  Producers'  Oil 
Co.  134  La.  701,  64  So.  684,  it  appeared  that 
the  parties  entered  into  a  lease,  which  in  part 
read  as  follows:  "It  is  further  agreed  and 
understood  that  the  seixind  party  shall  begin 
drillin^:  upon  said  premises  within  thirty  dnys 
from  this  date»  and  shall  continue,  with  due 
diligence,  to  bore  said  well  to  a  depth  of 
2,300  feet,  unless  oil  shall  be  found  in  paying 
quantities  at  a  lesser  depth.  .  .  .  It  is 
hereby  agreed  and  understood  by  the  parties 
hereto  that,  in  case  said  first  well  does  not 
develop  oil  in  paying  quantities,  then  the 
second  party  shall  begin  drilling  a  second  well 
within  sixty  days  after  the  completion  of  the 
first,  or  this  contract  shall  be  deemed  of 
no  further  force  or  effect,  and  the  said  lease, 
land,  minerals,  and  rights  herein  referred  to 


shall  revert  back  to  the  first  party,  and  sec- 
ond party  shall  have  no  further  interest  there- 
in. In  case  oil,  gas  or  any  other  mineral  shall 
be  discovered  by  second  party  on  the  prem- 
ises herein  described,  then  this  contract  shall 
be  in  force  and  effect  for  a  period  of  twenty- 
years  from  this  date,  and  as  much  longer 
as  minerals  are  proddoed  from  said  premises 
in  paying  quantities;  provided,  if  only  gas  is 
produced,  $500  per  year  to  be  the  minimum 
price  to  be  received  by  the  first  party.  .  .  . 
It  is  expressly  understood  that  the  second 
party  reserves  the  right  to  abandon  said 
pronises  whenever  it  desires  to  cease  opera> 
tion,  and  to  remove  all  property  placed  there- 
on by  it,  at  discretion.''  The  court  said: 
"We  therefore  inquire.  What  obligation  did 
the  supposed  contract  purport  to  impose 
upon  the  defendant,  and  what  has  it  done 
towards  the  discharge  of  the  same?  Re- 
ferring to  the  instrumeDt  which  was  signed 
by  the  parties,  it  wiU  be  seen  that  defendant 
was  required,  in  ternss,  only  to  begin  drilling 
within  thirty  days  from  the  date  of  the  con- 
tract, and  'to  oontinue,  with  due  diligence, 
to  bore  said  well,  to  a  depth  of  2,300 
feet,'  unless  oil  in  paying  quantities  should 
be  found  at  a  less  depth;  and,  in  the  event 
of  nonsuocess  in  the  first  attempt^  to  begin 
the  drilling  of  a  aeeond  well  within  sixty 
days  after  the  completion  of  the  first.  It 
will  also  be  seen  that  the  instrument  in 
question  contains  the  express  stipulation  that 
— *  fifty  barrels  of  oil  in  twenty-four  hours 
is  considered  a  paying  well.'  Beyond  that, 
however,  the  instrument  contains  the  recital 
that  the  grant  is  made  to  the  defendant  'for 
the  purpose  o^  drilling,  mining,  and  operating 
for  minerals,'  etc.  And  it  is  conceded  that  it 
was  within  the  contemplation  of  the  parties, 
and  inheres  generally  in  such  contracts,  that, 
if  the  reaaoftaUe  and  proper  development  of 
the  field  of  operations  should  so  require, 
other  wells  than  those  specifically  mentioned 
should  be  drilled.  The  question  then  is:  Has 
the  defendant  complied  with  the  obligations 
thus  expressed  and  implied?  It  is  shown  be- 
yond dispute  that,  up  to  July,  3909,  when 
the  last  well  was  drilled,  and  which  was  less 
than  two  years  prior  to  the  institution  of  this 
suit,  defendant  had  drilled  eight  wells  upon 
the  land  in  questicm,  from  whjksh  plaintiff  had 
received  revenues  in  the  way  of  royalty,  eon- 
cerning  which  its  secretary  says:  They  vary 
considerably  depending  upon  the  production. 
We  have  received  as  high  as  a  fraction  under 
$1,000  per  month,  .  .  .  several  years  ago, 
and  we  now  run  from  $60  to  $120,  or  $130 — 
along  there' — per  month.  Other  witnesses  tes- 
tify that  there  were  three  wells  producing  at 
the  time  of  the  trial,  and  Mr.  Lane,  a  stock- 
holder, director,  and  former  president  of  the 
plaintiff  company,  testifies  that  the  aggre- 
gate production  per  day  during  the  preceding 
year   was   about  sixty  barrels.     It  is  clear. 
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therefor*,  ihftt  the  expressed  obligation  of  the 
co&traot  hfts  been  more  than  complied  with 
by  defendant.  ...  It  will  be  observed 
that  there  is  not  a  syllaUe  of  testimony  in 
the  record  to  the  effect  that  the  deveU^ment, 
up  to  the  present  time,  of  the  land  in  dispute 
has  not  been  reasonably  sufficient;  but  that, 
on  the  other  hand,  Lane,^  a  stockholder  and 
director  of  the  plaintiff  company,  called  by 
plaintiff  as  a  witness,  and  wholly  unimt- 
peaehed,  testified,  without  contradiction^  that 
he  knew  more  about' the  matter  than  any 
other  member  of  the  plaintiff  company,  and 
that,  in  his  opinion,  'the  property  has  been 
developed,  reasonably  deyeloped,  up  to  date, 
unless  something  is  done  on  the  border,'  in 
which  case  he  would  expect  the  defendant  to 
^set  off.'  And  McCue  also,  who  qualified  as 
an  expert,  testified  that  the  development  of 
the  property  is  'complete,'  meaning,  as  we 
understand,  with  reference  to  the  present 
situation.  .  .  .  Whether  in  any  given 
case,  the  rule  thus  stated  has  been  complied 
with  is,  of  course,  a  question  of  fact,  in 
the  decision  of  which  a  court  must  necessarily 
be  guided  by  the  evidence  adduced;  and,  as 
in  the  case  at  bar  the  evidence  shows  that 
defendant  has  more  than  complied  with  the 
expressed  conditions  of  the  lease,  and  has 
fully  complied  with  the  condition  referred  to 
in  the  rule,  it  IqIIqws  that  plaintiff's  demands 
tthould  be  rejected.  To  whi«h  we  may  add 
that,  even  were  it  shown  that  there  should 
be,  at  this  time,  a  further  development  of 
the  property  in  question,  we  do  not  see  luyw 
the  rights  of  the  defendant  in  the  property 
could  be  devested  merely  because  of  a  dif- 
iercnfle  of  opinion  upon  that  subject  between 
it  and  the  plaintiff,  and  in  the  absence  of^ 
allegation  or  proof  of  fraud  or  bad  faith,* 
though,  no  doubty  upon  proper  allegation  and 
proof,  plaintiff  would  be  entitled  to  relief." 
I^  Hudspeth  v.  Producers'  Oil  Co.  134  La. 
1013,  64  So.  891,  the  court  said:  "There  can 
be  no  question  on  the  evidence  that  the  term 
of  the  lease  was  continued  by  the  common  con- 
sent of  the  parties  in  interest^  and  was  by 
them  treated  as  a  live  contract  down  to  March 
2,  1912.  The  testimony  of  Jornee  and  Cham- 
pion show  that  the  Myles  Mineral  Company 
eommeaced  work  on  the  leased  premises  on 
February  19, 1912,  for  the  purpose  of  erecting 
derricks  thereon.  Jornee  selected  the  loca- 
tion and  ordered  the  work  done,  and  saw  its 
commencement.  Champion  did  the  work, 
which  consisted  of  clearing  up  about  twelve 
acres  of  land  and  sawing  blocks  for  derricks. 
Champion  continued  this  work  until  March  1, 
1912,  when  he  left.  Subsequently  a  well  was 
drilled  on  this  and  another  location  on  the 
tract  in  question.  The  commencement  of  this 
work  satisfied  the  condition  of  the  lease,  and 
thereafter  the  lessors  had  no  legal  right  to 
declare  the  contract  a  nullity.    We  also  think 


that  the  tender  of  payment  for  delay  was 
made  in  due  time." 

In  Chandler  v.  Hart,  161  Cal.  405,  Ann. 
Cas.  1913B  1094,  119  Pac.  516,  the  court  said: 
"Appellants  oontend  that  the  finding  that 
plaintiffs  took  possession  of  the  land  under 
their  lease  on  Mareh  10,  1909,  is  not  sup- 
ported by  the  evidence.  There  was  evidence 
that  they  went  upon  the  land  on  that  day 
and  deposited  a  wagon  load  of  well-drilling 
tools  thereon^  intending  to  bore  a  well  thereon, 
and  that  they  returned  the  next  day  with 
more  tools  for  that  purpose,  but  were  ex- 
cluded by  Joseph  Fearon.  This  was  a  suf- 
ficient entry,  if  any  entry  was  necessary,  to 
^aable  them  to  maintain  the  action.  We  do 
not  regard  this  part  of  the  finding  as  impor- 
tant, or  necessary,  to  the  judgment.  The  plain- 
tiffs were  thereafter  and  ever  since  excluded 
from  the  land  by  the  defendants,  and  the  find- 
ings so  state.  The  suit  is  for  the  recovery 
of  possession,  and  to  enjoin  the  defendants 
from  extracting  oil  therefrom.  If  the  plain- 
tiffs had  and  have  the  right  of  possession, 
this  was  sufficient  to  support  the  judgment 
given  to  the  effect  that  plaintiffs  are  entitled 
to  the  possession  of  the  land  for  the  purpose 
of  drilling  wells  and  taking  oil  therefrom 
imder  their  lease  from  the  Fearon  Oil  Com- 
pany, and  that  defendants  be  enjoined  from 
interfering  with  plaintiffs'  work  of  well 
drilling  thereon  and  taking  oil  therefrom, 
and  that  defendants  be  also  enjoined  from 
drilling  wells  thereon  themselves." 

What  Is  Retisanahle  MHligence, 

Whether  a  lessee  under  a  mining  lease  has 
performed  the  work  with  due  diligence,  hav- 
ing in  mind  his  rights  as  well  as  those  of 
the  lessor,  is  a  mixed  question  of  fact  and 
law.  However,  where  the  lessee  has  done 
everything  that  a  reasonably  prudent  business 
man  would  have  done  under  the  circumstances 
he  is  said,  as  a  matter  of  law,  to  have  used 
due  diligence,  and,  conversely,  where  he  has 
failed  to  exercise  such  business  prudence, 
he  has  not  used  due  diligence.  Belsea  v.  Tin- 
dall,  190  Fed.  440,  111  C.  C.  A.  244;  Ken- 
tucky Diamond  Min.  etc.  Co.  v.  Sellers,  143 
Ky.  625,  136  S.  W.  1016;  0.  K.  Jellico  Coal 
Co.  V.  Parks,  146  Ky.  674,  143  S.  W.  22; 
Breckenridge  Asphalt  Co.  v.  Richardson,  147 
Ky.  834, 146  S.  W.  437 ;  Killebrew  v.  Murray, 
151  Ky.  345,  151  S.  W.  662;  Gray  v.  Spring, 
129  La.  345,  Ann.  Cas.  1913B  372,  56  So.  305; 
Stoddard  v.  Sheridan  Adams  Royalty  Syndi- 
cate (Mo.)  189  S.  W.  634;  Cahill  v.  Pine 
Creek  Oil  Co.  40  Okla.  176,  136  Pac.  1100; 
Indiana  Oil,  etc.  Co.  v.  McCrory,  42  Okla. 
136,  140  Pac,  610;  Wellsville  Oil  Co.  v.  Mil- 
ler, 44  Okla.  493,  145  t*ac.  344;  Shiffer  v. 
Hudson  Coal  Co.  245  Pa.  St.  479,  91  Atl. 
886;   Highfield  Co.  v.  Kirk,  248  Pa.  St.  1ft, 
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93  Atl.  815 J  McAfee  v.  Grubb  (Tex.)  164  S. 
W.  925;  Fisher  v.  Crescent  Oil  Co.  (Tex.) 
178  S.  W.  905;  Hall  v.  South  Penn  Oil  Co. 
71  W.  Va.  82,  76  S.  E.  124;  Jennings  v. 
Southern  Carbon  Co.  73  W.  Va.  215,  80  S.  E. 
368;  Qrass  v.  Big  Creek  Development  Co.  76 
W.  Va.  719,  84  S.  E.  750,  L.R.A.1916E  1057. 
In  Belsa  v.  Tindall,  190  Fed.  440,  111  C.  C. 
A.  244,  it  appeared  that  the  plaintiff  leased 
to  the  defendant  a  gold  mine.  The  lease  was 
executed  on  July  7,  1906,  and  was  to  expire 
September  1,  1909.  However,  in  the  summer 
of  1907,  the  term  of  the  lease  was  extended  un- 
til September  1,  1910.  Certain  of  the  clauses 
in  the  lease  relating  to  the  lessees  read  as  fol- 
lows !  "  ( 1 )  To  enter  upon  said  above-described 
mining  property  at  once,  to  work  the  same 
mine-fashion  starting  and  lower  line  working 
same  with  a -straight  face  at  least  100  ft.  wide 
or  more  if  required  to  get  all  pay  dirt  as  low 
Hs  two  cents  per  pan,  in  other  words,  to  good 
and  economical  minins^  so  as  to  take  out  the 
greatest  amount  of  mineral  with  due  regard 
to  the  development  and  preservation  of  the 
same  as  a  workable  mine  and  to  the  special 
covenants  hereinafter  reserved.  .  .  .  All 
gold  dust  to  be  well  cleaned."  The  plaintiff 
sought  to  declare  a  forefeiture  of  the  lease 
on  the  ground  that  the  lessee  had  failed  to 
exercise  due  diligence  in  working  the  mine. 
Upon  an  examination  of  the  evidence  the 
court  reached  the  conclusion  that  the  lessee 
did  exercise  reasonable  diligence.  The  court 
said:  "The  lease  was  entered  into  on  July  6v 
1906;  and  immediately  thereafter  the  lessees 
entered  iato  the  poasassion  of  the  piroperty. 
On  February  19,  1908,  the  complainants  noti- 
fied the  defendants  that  the  forfeiture  of  the 
lease  was  claimed,  and  on  February  24,  1908, 
the  original  suit  in  ejectment  was  filed  in 
this  case.  But  nothing  appears  to  have  been 
done  under  original  complaint.     On  May  1, 

1908,  defendants  cleaned  up  from  the  work* 
ings  of  the  claim  gold  dust  amounting  in 
value  to  $69,136,  and  thereupon  defendants 
paid  to  the  plaintiffs  the  forty  per  cent  roy- 
alty to  which  they  were  entitled  under  the 
lease,  namely,  $27,554,  the  defendants  re- 
taining the  remaining  sixty  per  cent,  amount- 
ing to  $41,682.  In  October,  1908,  defendants 
cleaned  up  from  the  workings  of  the  claim 
gold  dust  amounting  in  value  to  $24,019.20, 
and  thereupon  paid  plaintiffs  the  forty  per 
cent  to  which  they  were  entitled,  amounting 
to  the  sum  of  $9,607.68,  the  defendants  retain- 
ing the  balance.  On  May  22,  1909,  defendants 
cleaned  up  gold  dust  amounting  in  value  to 
$39,445,  and  thereupon  paid  to  the  plaintiffs 
the  forty  per  cent  due  them  under  the  lease, 
amounting  to  the  sum  of  $15,776.20,  the 
defendants  retainiijg  the  remainder.  The 
total  production  of  the  claim  by  the  de- 
fendants   from    May    1.    1908,    to    May    22, 

1909,  amounted  to  $132,620.20,  and  of  this 
amount   the   plaintiffs   were    paid    the    sum 


of  $43,040.08.  The  several  amounts  making 
the  latter  total  sum  the  plaintiffs  received 
without  protest  of  any  kind  and  without  any 
complaint  that  the  defendants  were  not  work- 
ing the  mine  in  accordance  with  the  terms 
of  the  lease.  During  all  this  time— that  is 
to  say,  during  all  the  time  subsequent  to 
the  bringing  of  the  action  of  ejectment  on 
February  24,  1908 — the  defendants  prosecuted 
the  work  of  sinking  shafts,  running  tunnels 
up  and  down  and  across  the  deposit,  and  re- 
moving and  hoisting  gravel  from  the  under- 
ground drifts  to  the  surface  where  it  was 
placed  in  dumps  for  washing  at  the  proper 
season.  .  .  .  During  the  winter  of  1908- 
09  the  defendants  at  considerable  expense 
mined  and  hoisted  and  piled  upon  the  surface 
two  large  dumps  of  gravel',  and  had  washed  a 
portion  of  it.  The  plaintiffs  had  been  presenU 
watching  the  progress  of  the  work  with- 
out protest  or  objection,  but,  notwithstand- 
ing this  evidence  of  acquiescence,  the  plain- 
tiffs on  May  20,  1909,  interposed  by  writ 
of  injunction  and  stopped  the  work,  demand- 
ing the  defendants  to  desist  from  farther 
mining  operations  upon  said  claim,  and  from 
sluicing  and  washing  the  dumps  of  gravel  on 
said  claim,  and  from  separating  the  gold 
therefrom.  There  was  evidence  tending  to 
show  that  the  estimated  value  of  the  gravel 
remaining  in  these  two  dumps  at  the  time 
the  Work  was  stopped  by  the  injunction  was 
$50,000.  It  is  charged  by  the  defendants  that 
the  purpose  of  the  injunction  was  to  deprive 
the  defendants  of  their  share  of  the  product  of 
what  remained  of  these  two  dumps  of  gravel. 
.  .  .  There  was  evidence  introduced  tend- 
ing to  show  that  the  leaving  of  a  bulkhead 
^between  blocks  1  and  2  for  the  purpose  of 
keeping  out  the  water  of  Ester  creek  was 
working  the  claim  mine-fashion,  and  that  the 
leaving  of  pillars  of  unworked  gravel  to  sup- 
port the  overhead  earth  as  the  work  pro- 
gressed was  working  the  claim  mine-fashion, 
providing  these  pillars  were  removed  before 
the  defendants  left  the  claim;  and  there  was 
evidence  of  the  same  character  concerning  the 
gravel  on  the  side  limits.  There  was  also 
evidence  tending  to  show  that  pay  dirt  was 
dirt  that  would  pay  the  defendants  to  re- 
move. With  this  evidence  before  the  jury 
the  question  as  to  whether  the  defendants  in- 
tended to  remove  the  dirt  left  behind  in  the 
progress  of  working  the  mine  was  merely 
incidental  to  the  main  and  controlling  ques- 
tion whether  they  were  working  the  claim 
mine- fash  ion  and  economically  so  as  to  take 
out  the  greatest  amount  of  mineral  with  due 
regard  to  the  development  and  preservation 
of  the  same  as  a  workable  mine.  If  the  de- 
fendants were  prosecuting  the  work  in  accord- 
ance with  the  terms  of  the  lease  with  respect 
to  these  requirements,  then  the  intention  of 
the  defendants  to  remove  all  the  pay  dirt 
during  the  term  of  the  lease  was  as  much  in 
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accordance  witli  its  terms  as  any  other  part 
of  the  work." 

But  in  Breckenridge  Asphalt  Go.  v.  Richard- 
son, 147  Ky.  884,  148  S.  W.  437,  the  conrt 
said:  ''It  will  be  observed  that  by  the  terms 
of  the  lease  the  lessee  is  under  no  obligation 
to  pay  the  lessor  any  rent  unless  it  gets 
out  some  mineral.  While  the  company  has 
for  a  number  of  years  paid  a  nominal  rental 
of  $20  a  year,  this  payment  was  wholly  vol- 
untary on  its  part.  It  was  not  required 
by  the  terms  of  the  lease  to  pay  anything 
after  it  ceased  to  work  the  mines,  and  the 
amount  it  should  pay  when  it  did  not  work 
the  mine  is  not  determined  in  any  way  by 
anything  in  the  lease.  By  the  terms  of  the 
lease  it  is  to  continue  for  fifty  years  from  its 
date  or  as  long  as  asphalt  or  other  minerals 
are  found  in  paying  quantities  on  the  land. 
When  this  suit  was  brought  the  company  had 
done  nothing  on  the  land  since  the  year  1902. 
It  had  then  removed  all  its  machinery  and 
property  from  the  premises,  and  if  it  can  hold 
the  property  for  seven  years  without  doing 
anything  on  it,  we  see  no  reason  it  may  not 
hold  it  for  twice  or  three  times  seven.  We 
have  held  in  several  cases  that  such  leases  are 
based  on  an  implied  consideration  that  the 
lessee  will  in  a  reasonable  time  begin  opera- 
tions with  reasonable  diligence.  .  .  .  We 
see  no  reason  why  this  principle  should  not  be 
applied  here;  for  otherwise  the  lessor  may 
get  no  rent  for  his  property  and  be  pre- 
vented indefinitely  from  enjoying  it.  That 
was  certainly  not  the  contemplation  of  the 
parties  in  making  the  contract,  and  we  think 
the  court  properly  canceled  the  lease." 

In  Fisher  v.  Crescent  Oil  Co.  (Tex.)  178 
S.  W.  905,  the  court  said:  **We  are  inclined, 
however,  to  believe  with  appellant  that  the 
contract  in  question  has  an  implied  obligation, 
if  not  express,  that  the  lessees  would  continue 
to  mine  and  operate  the  lease  for  the  pro- 
duction of  oil  during  the  time  of  its  con- 
tinuance, and  that,  as  a  part  of  the  considera- 
tion for  the  lease,  one-eighth  of  the  oil  so 
produced  should  be  delivered  to  the  lessor  free 
of  charge.  The  contract  itself  evidences  the 
fact  that  the  parties  thereto  so  understood 
it.  There  is  a  stipulation  therein,  if  a  100- 
barrel  well  was  brought  in,  the  lessees  tpould 
pay  the  lessor  $1,000  therefor,  out  of  its 
products.  The  first  paragraph  of  the  contract 
clearly  evidences  that  the  right  of  ingress  and 
egress  was  given  for  the  purpose  of  drilling 
and  to  conduct  all  operations  relating  there- 
to, and  to  lay  pipes  necessary  for  production 
and  transporting  oil,  and  that  the  lessor 
should  receive  one-eighth  of  the  oil  saved  upon 
the  premises,  to  be  delivered  by  pipes  to  his 
credit,  free  of  charge.  This  provision  and 
others  clearly  evidence  it  was  the  purpose  not 
only  to  prospect  for  and  discover  oil,  but  it 
was  the  purpose  to  produce,  transport,  and 


drill  for  oil,  and  the  pipes  were  to  be  laid  for 
that  purpose.  Certainly  mere  discovery  did 
not  require  the  performance  of  all  these 
things  set  out  in  the  provision.  It  would  be 
a  strained  construction  to  hold  after  oil  was 

• 

discovered  that  the  lessor  relinquished  for 
twenty-five  years  all  right  to  this  oil  or  the 
revenues  to  be  derived  therefrom.  This  dear- 
ly was  not  the  intention  of  the  parties.  The 
agreement  implies  that  the  lessees  or  their  as- 
signs win  produce  oil  upon  the  discovery  dur- 
ing the  term  and  will  pay  one-eighth  of  the 
oil  aa  a  royalty  for  such  right.  This  was  a 
condition  subsequent.  A  failure  on  the  part 
of  the  lessees  or  their  assigns  to  perform  this 
implied  obligation  of  the  contract  would  work 
a  forfeiture.  .  .  .  We  do  not  believe, 
however,  a  temporary  cessation  of  work  in 
operating  or  drilling  on  the  land  for  oil  should 
work  a  forfeiture  of  the  lease;  especially  so 
in  this  case,  where  the  evidence  shows  that 
$6,400  was  paid  in  the  first  place  and  large 
expenditures  made  by  the  assignees  in  drilling 
two  wells  on  their  respective  tracts.  The  evi- 
dence. We  think,  should  show  more  than  just 
the  abondonment  of  the  wells,  one  of  which 
ceased  to  produce  after  having  been  brought 
iXi  and  in  the  other  no  oil  was  obtained.  We 
think  it  would  be  unreasonable  to  require 
a  continued  pumping  of  the  well  which  had 
ceased  to  pay  anything  or  to  leave  the  casing 
in  the  other  in  which  there  had  never  been 
any  oil.  We  do  not  think  the  facts  conclusive 
that  the  lease  was  forfeited.  Bouth  Penn 
Oil  Co.  V.  Snodgrass,  71  W.  Va.  438,  76  S.  E. 
961,  ...  If  the  lessees  or  their  assigns 
discovered  oil  and  prosecuted  their  discovery 
with  diligence  and  in  good  faith,  even  if 
they  should  exhaust  their  well,  or  obtain  one 
producing  no  oil,  we  do  not  think  a  forfeiture 
should  be  declared  as  k  matter  of  law.  The 
mere  cessation  ought  not  alone  produce  a  for- 
feiture, unless  the  facts  clearly  evidence  an 
abandonment  of  the  lease." 

In  Grass  v.  Big  Creek  Development  Co.  75 
W.  Va.  719,  it  appeared  that  the  plaintiff 
leased  to  the  defendant  a  tract  of  land  for  the 
purpose  of  mining  and  operating  oil  and  gas. 
The  consideration  passing  to  the  lessor  was  a 
stipulated  royalty.  The  defendant  immedi- 
ately after  the  execution  of  the  lease  entered 
on  the  land  and  drilled  four  wells  and  pro- 
duced oil  in  paying  quantities.  However,  the 
plaintiff  was  not  satisfied  with  what  the  de- 
fendant did  and  brought  suit  for  failure 
to  operate  diligently  the  premises.  Tlie 
plaintiff  recovered  a  verdict  but  on  appeal 
it  was  reversed,  the  court  saying:  "Al- 
though to  the  question, — *Did  the  defendant 
fail  to  properly  drill  and  develop  the  land 
of  the  plaintiffs,  and  if  so  how  many  barrels 
of  oil  did  it  fail  to  deliver  to  them  by  rea- 
son of  such  failure?' — the  jury  replied,  'Yes,* 
evidently  as  to  the  first  proposition,  and,  as  to 
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the  seoond,  'The  number  of  barrels  we  cannot 
determine/  they  neverthelesB  did  fix  the  sum 
of  $7,000  as  compensation  in  damages  for 
such  failure,  although  in  effect  they  conceded 
the  insufficiency  of  the  proof  upon  which  to 
base  their  judgment  as  to  the  quantity  of  oil 
which  defendant  ought  to  have  produced  from 
wells  not  drilled  which  it  should  have  drilled- 
.  .  .  So  that,  in  these  particulars,  the  ver- 
dict rendered  was  based  upon  evidence  wholly 
insufficient  to  sustain  it;  because,  as  clearly 
appears,  the  proof  was  directed  solely  to  the 
number  of  wells  necessary,  in  the  opinion  of 
the  witnesses  testifying,  for  the  full  develop- 
ment of  the  leased  premises  for  oil  and  gas^ 
and  not  to  the  degree  of  diligence  defendant 
ought  to  have  exercised.  The  only  exception 
to  this  character  of  proof  was  the  testimony 
of  one  or  two  witnesses,  who  did  express  the 
opinion  that  the  drilling  of  each  additional 
well  by  them  deemed  essential  should  have 
followed  within  sixty  days  after  the  com- 
pletion of  the  preceding  one.  As  they  fixed 
no  basis  therefor,  the  opinion  was  wholly 
arbitrary.  But,  if  not  arbitrary,  it  does  not 
measure  up  to  the  standard  deemed  material 
and  requisite  by  the  authorities  cited.  Has 
the  operator  been  duly  diligent  under  all  the 
circumstances  requiring  him  to  exercise  a  reiai- 
sonable  judgment  as  to  the  proper  course  to 
pursue  in  regard  to  continuity  and  extent  of 
developments?  is  the  vital  question;  not  how 
many  wells  are  necessary  to  withdraw  all  the 
oil  from  any  particular  tract  of  land.  Or, 
differently  stated,  has  the  operator  exercised 
that  degree  of  diligence  reasonably  and  ordi- 
narily exercised  by  prudent  operators  engaged 
in  the  same  line  of  business  under  the  same  or 
similar  circumstances  and  conditions,  keeping 
in  view  the  covenants  of  the  lease  and  the 
mutual  benefit  and  advantage  of  the  parties 
to  the  contract?  If  he  has  been  thus  diligent, 
plaintiffs  cannot  recover;  otherwise  they  can 
recover  for  the  loss  sustained  by  them  as  the 
result  of  the  unreasonable  delay  in  the  drill- 
ing of  wells  and  the  production  of  oil  on  their 
lands." 

But  in  Kentucky  Diamond  Min.  etc.  Co.  v. 
Sellers,  143  Ky.  62.5,  136  S.  W.  1016,  the 
court  said:  "Conceding  that  there  was  no 
proof  introduced  in  the  lower  court  showing 
that  the  court  in  the  Boggs-Maggard  case  de- 
clared the  Ratcliff  lease  abandoned  and  void, 
the  facts  appearing  in  the  record  show  that 
he  was  to  commence  and  prosecute  the  mining 
within  twelve  months,  and  to  continue  it  with 
a  view  of  determining  whether  there  were 
minerals  sufficient  to  warrant  the  payment  of 
the  $500  to  Bogga  under  the  contract.  It  ap- 
pears from  the  deed  that  the  $500  was  the 
real  consideration  for  the  contract,  and  it 
appears  from  the  record  that  neither  Bat- 
cliff  nor  his  assigns  attempted  to  carry  out 
the  contract  so  as  to  determine  whether  or. 


not  the  $500  should  be^  paid,  until  twenty-four 
years  had  elapsed  when  Ratcliff  had  agreed 
to  do  so  within  twelve  months.  The  au- 
thorities are  numerous  which  hold  that  such 
dereliction  of  duty  avoids  a  contract.  Unless 
such  stipulations  are  performed  within  the 
time  agreed  upon  and  in  good  faith,  the  law 
implies  a  forfeiture.^' 

See  also  Wellsville  Oil  Co.  v.  MiUer,  44 
Okla.  493,  145  Pac.  344,  wherein  the  eourt 
said:  "It  follows  from  this  rule  that  a  plain 
and  substantial  disregard  of  its  duty  to 
operate  the  lease  in  such  a  manner  as  would 
be  reasonably  expected  of  operators  of  ordi- 
nary prudence,  having  regard  to  the  interests 
of  both  the  lessor  and  lessee,  would  be  a 
breach  of  its  contract,  and  that  this  obligation 
might  be  violated  as  much  by  a  too  strenuous 
as  by  a  too  dilatory  operation  of  the  lease." 

To  the  same  effect  see  Killebrew  v.  Murray, 
161  Ky.  345,  151  S.  W.  662,  wherein  it  ap- 
peared that  under  the  facts  and  circnmstances 
there  was  a  lack  of  diligence  on  the  part  of 
the  lessee  to  operate  the  leased  premises.  In 
that  case  it  appeared  that  the  lessee  had 
d<ine  nothing  under  the  lease  for  a  period  of 
more  than  eighteen  months.  The  court  said: 
''Looking  at  the  lease  in  question,  the  situa- 
tion of  the  parties,  and  the  ciroumstances 
attending  its  execution,  it  cannot  be  doubted 
that  it  by  fair  implication  imposed  upon 
the  lessees  the  duty  to  begin  mining  opera- 
tions within  a  reasonable  time,  in  order  that 
appellee  might  receive  the  real  and  an  ade- 
quate consideration  for  granting  the  lease.  A 
year  or  eighteen  pBM>ntli8  was  fixed  by  appel- 
lants as  a  reasmiable  time,  .yet  they  failed  to 
begin  work  within  that  time  or  at  all.  After 
waiting  three  and  a  half  years  for  appellants 
to  begin  operations,  during  which  time  they 
made  no  efforts  to  do  so,  appellee  rightfiilly 
treated  their  inaction  as  an  abandonment 
by  them  of  the  contract,  therefore  she  had 
the  right  to  bring  ault  for  its  forfeiture  or 
cancellation.'' 

So  in  Shiffer  v.  Hudson  Coal  Co.  245  Pa.  St. 
479,  91  Atl.  886,  it  appeared  that  Hie  lesaee 
had  partly  performed  the  terms  of  the  leaae. 
Among  other  things  the'  court  said:  "Dur- 
ing .  the  period  from  1894  to  1897,  .  .  . 
the  mining  only  averaged  8,000  tons,  from 
1897  to  1901  only  2,000  tons,  from  1001 
to  1905  only  9,000  tons^  from  1905  to  1908  only 
3^000  tons,  from  1908  to  1912  only  5,000  tons, 
and  over  the  entire  period  of  the  lease,  from 
1894  to  the  time  of  trial  in  1912,  eighteen 
years,  a  maximum  mining  is  shown  of  only 
90,000  tons,  a  general  av^age  of  5,000  tons, 
without  disclosure  of  adequate  cause  for  such 
an  extraordinary  deficit  b^w  the  minimum. 
This  surely  demonstrates  a  lack  of  due  dili- 
gence after  1897  to  complete  the  mining,  and 
regardless  of  the  attitude  manifested  towards 
the  original  lessee  by  the  original  lessors  prior 
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to  tli«!r  deaths,  lully  justiiied  their  repre> 
sentatives  in  terminating  the  suspension,  by 
notice,  in  1902,  to  this  defendant,  would  per- 
haps have  justified  binding  instructions  in 
favor  of  the  plaintiffs,  and  furnishes  per- 
suasive reason  against  disturbii^g  the  verdict.'' 
As  to  the  leasee's  right  to  suspend  operations 
temporarily,  the  court  said:  "The  privilege 
of  suspension  is  coupled  yrith  the  obligation 
to  catch  up  and  finish  as  fast  as  possible  in 
the  exercise  of  due  diligence,  and  not  to  stop 
or  to  loiter  at  pleasure." 

Effect  of  Failure^  to  Operate, 

It  has  been  held  in  recent  cases  that  the 
failure  of  a  lessee  in  a  mining  lease  whereby 
the  owner  ol  the  land  leases  the  same  for  a 
nominal  sum  and  the  further  consideration  of 
a  royalty  or  percentage  of  the  profits  realised 
by  the  lessee  in  working  and  developing  the 
land,  to  use  reasonable  diligence  in  com- 
mencing and  continuing  operations  will  work 
a  forfeiture  of  the  lease  and  the  lessee's  rights 
thereunder.  McComber  v.  Kellerman,  162  Cal. 
749,  124  Pac.  431;  Shannon  v.  Long,  180  Ala. 
128,  60  So.  273;  Northern  Light  Min.  Co, 
v.  Blue  Goose  Mii».  Go.  26  Cal.  App.  282,  143 
Pac.  540;  Bjsoh  v.  Burch,  175  Ind.  621,  95 
X.  E.  123;  Brown  v.  Producers'  Oil  Co.  134 
La.  672,  64  So,  674 ;  Jennings  v.  Southern  Car- 
bon Co.  73  W.  Va.  216,  80  S.  E.  368;  Hefner 
v.  Light,  etc.  Co.  (W.  Va.)  87  S.  E.  206. 

In  Risch  v.  Burch,  175  Ind.  621,  05  N.  E. 
123,  it  appeared  that  the  plaintiff  leased  to 
the  defendants,  on  December  15)  1000,  a  tract 
of  land  of  forty  acres  for  the  purpose  of  ex- 
tracting oil  and  gas.  The  term  of  the  lease 
was  one  year  and  ^'as  much  longer  as  gas  and 
oil  are  found  in  paying  quantities."  The  con- 
sideration was  as  foUows:  "If  gas  only  is 
found,  second  party  agrees  to  pay  first  party 
$200  each  year  for  the  gas  from  each  well 
while  it  is  being  marketed  off  the  premises, 
the  first  party  to  have  gas  free  of  cost  to 
heat  all  stoves  and  light  all  jets  in  dwelling 
house  on  said  premises  during  the  same  time. 
In  case  no  well  is  commenced  on  said  premises 
within  120  days  from  this  date,  then  his 
grant  shall  become  null  and  void,  unless 
second  party  shall  thereafter  pay  to  first 
party  at  the  rate  of  $20  for  each  month 
thereafter  such  commencement  is  delayed." 
The  defendants  did  nothing  under  the  lease 
by  way  of  commencing  operations,  but 
made  two  payments  6f  $20  each,  one  about 
May  15,  1910,  the  other  about  June  15, 
1910.  They  defaulted  in  the  July  payment 
when  it  was  due,  but  made  a  tender  thereof 
a  few  days,  later  and  also  made,  an  attempt 
to  commence  operations.  It  was  held  that, 
under  the  terms  of  the  lease,  they  had  for- 
feited their  rights  by  -their  failure  to  use  due 
diligence  in  commencing  work  or  living  up  to 


the  obligation  to  make  the  monthly  payments. 
The  court  said:  ""Oil  and  gas  leases  or  con- 
tracts are  in  a  class  by  themselves,  and 
the  ordinary  rule  that  forfeitures  are  not 
favored  does  not  apply  with  full  force  to  them, 
if  at  all.  The  provisions  for  a  forfeiture 
usually  found  in  them  are  generally  held  to  be 
for  the  benefit  of  the  landowner,  and  clearly 
enforceable  by  him  where  the  lessee  has  done 
nothing  to  carry  out  the  purpose  of  explora- 
tion, and  has  failed  to  make  payments  for  the 
right  to  do  so.  .  .  .  The  contract  in  the 
case  before  us  contains  no  express  covenant 
on  the  part  of  appellants  to  be  performed  by 
them  prior  to  such  time  as  they  might  dis- 
cover oil  or  gas.  They  do  not  expressly  agree 
t^o  drill  a  well,  nor  do  tliey  promise  to  pay 
the  designated  $20  a  month  in  advance,  or 
at  any  time.  Taking  into  consideration  the 
situation  of  the  parties  and  the  subject- 
matter  of  the  contract,  we  are  constrained  to 
hold,  on  the  authority  of  the  cases  last  cited, 
that  the  contract  in  this  case  did  not  create 
the  relation  of  landlord  and  tenant,  but  was 
a  mere  option  granted  to  appellants  by  ap- 
pellee, for  a  valid  consideration,  for  the  ex- 
clusive right  to  explore  his  land  for  oil  and 
gas,  which,  by  its  very  terms,  was  to  expire 
by  the  inaction  of  appellants  at  the  end  of 
120  days;  that  by  the  payment  of  $20  *eacU 
month  thereafter'  appellants  could  procure , 
the  extension  of  the  option  for  a  month  at  a 
time;  that  these  payments  were  to  be  made  in 
advance,  and  that  upon  the  failure  of  appel- 
lants to  act,  by  either  beginning  a  well  or 
making  a  payment,  appellee  had  the  right 
tp  declare  their  rights  under  the  contract  at 
an  end.  The  120  days  from  the  date  of  the 
contract  ended  with  April  14,  1910.  Two 
monthly  payments  of  $20  each  were  made  by 
appellants;  and  treating  the  monthly  pay- 
ments as  being  required  to  be  paid  in  advance, 
appellants  were  delinquent  in  two  payments 
when  appellee  gave  them  notice  that  their 
rights  were  forfeited.  As  said  in  the  case  of 
Bill  V.  Fraze  [169  Ind.  53]  supra,  at  page  58, 
'there  is  little  or  no  reason  for  the  interfer- 
ence of  a  court  of  equity  to  prevent  a  forfei- 
ture before  operations  have  begun,  where  the 
operator  has  signed  away  his  opportunity 
under  the  contract.  The  wandering  and  va- 
grant character  of  oil  and  gas  is  recognized  by 
the  courts,  and  contracts  pertaining  thereto 
are  to  be  construed  with  reference  to  the 
known  characteristics  of  the  business." 

In  Beatty-Nickel  Oil  Co.  v.  Smethers,  49 
Ind.  App.  602,  96  K  E.  19,  the  court  said: 
"On  this  finding  of  facts  the  court  stated  its 
conclusions  of  law,  that  the  lease  was  aban- 
doned by  the  lessee  and  its  assignees,  and  had 
become  inoperative  and  void  because  of  such 
abandonment  and  failure  to  comply  with  its 
terms  and  conditions,  and  that  the  law  is 
with  appellee.    It  appears  from  the  lease,  the 
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complaint,  and  the  finding  of  the  couft,  that 
tbe  development  of  the  territory  for  oil  was  as 
much  contemplated  by  the  parties  to  the  con- 
tract as  the  procurement  of  natural  gas,  and 
that  failure  to  develop  for  oil  would  thwart 
the  manifest  purpose  of  the  lease.  .  .  . 
The  complaint  alleged  and  the  court  found 
that  the  oil  under  the  leased  premises  was 
being  drawn  off  through  wells  operated  by 
appellant  on  adjoining  lands;  also,  that  ap« 
pellant  never  took  possession  of  the  premises 
imder  its  assignment  of  the  lease,  and  never 
undertook  to  operate  thereon.  From  these 
and  other  facts  the  court  concluded  that  be^ 
cause  the  lease  was  abandoned  it  had  become 
void.  .    We  conclude  that  the  finding 

of  facts  is  fairly  supported  by  the  evidence, 
and  that  the  facts  found  are  sufiicient  to  war- 
rant the  conclusion  of  the  trial  court  and  to 
sustain  the  judgment  rendered." 

Abandonment  of  Lease, 

It  has  been  held  recently  that  a  lessee  un- 
der a  mining  lease  may  forfeit  his  rights 
thereunder  by  abandonment.  And,  while 
abandonment,  as  a  rule  is  a  matter  of  inten- 
tion and  generally  a  question  of  fact,  the 
courts  have  held,  as  a  matter  of  law  that, 
where  the  lessee  fails  to  operate  properly 
the  premises  or  his  conduct  is  such,  with 
"  respect  to  his  obligation,  that  reasonable  men 
can  conclude  an  intention  on  his  part  not  to 
operate,  there  has  been  an  abandonment  of 
the  lease. 

Alabama. — Shannon  v.  Long,  180  Ala.  128, 
60  So.  273. 

/ZZinow.— Gillespie  v.  Ohio  Oil  Co.  260  111. 
169,  102  N.  E.  1043. 

Indiana. — Beatty-Nickle  Oil  Co.  v.  Smeth- 
ors,  49  Ind.  App.  602,  96  N.  E.  16;  Harris 
v.  Riggs,  112  X.  E.  36;  Advance  Oil  Co.  v. 
Hunt,  116  N.  E.  340. 

loica. — McColl  v.  Bear  Creek  Coal  Min.  Co. 
162  la.  491,  143  N.  W.  532;  Ray  Coal  Min. 
Co.  v.  Ross,  160  la.  210,  151  X.  W.  63. 

Kansas. — Collins  v.  Mt.  Pleasant  Oil,  etc. 
Co.  85  Kan.  483,  118  Pac.  54,  3  L.R.A.(N.S.) 
134. 

Kentucky. — ^Eastern  Kentucky  Mineral,  etc. 
Co.  V.  Swann-Day  Lumber  Co.  148  Ky.  82, 
146  S.  W.  438,  46  L.R.A.(N.S.)  672;  Kille- 
brew  V.  Murray,  151  Ky.  345,  151  S.  W.  662; 
United  Mining  Co.  v.  Morton,  174  Ky.  366, 
192  S.  W.  79. 

Louisiana. — Gray  v.  Spring,  129  La.  345, 
Ann.  Cas.  1913B  372,  56  So.  305;  Brown  v. 
Producers'  Oil  Co.  134  La.  672,  46  So.  674; 
Caddo  Oil,  etc.  Co.  v.  Producers'  Oil  Co.  134 
La.  701,  64  So.  684. 

Rhode  Island.— Ellis  v.  Swan,  38  R.  I.  534, 
96  Atl.  840. 

Pennsylvania. — Burgan  v.  South  Penn.  Oil 
Co.  243  Pa.  St.  328,  89  AtL  823;  Gillespie  v. 


American  Zinc,  ete.  Co.  d47  Pa.  St.  222,  93 
Ail.  272;  Highfield  Co.  ▼.  Kirk;  248  Pa.  St. 
19,  93  Atl.  816. 

TennesBee* — Charleston,  etc  Min.  etc.  Co. 
▼.  American  Agricultural  Chemical  Co.  126 
Tenn.  18,  150  S.  W.  1143. 

reaptM.— Fisher  v.  Creeoent  Oil  Co.  178  S. 
W.  905. 

We9t  Fir^nia.— Harris  v.  Michael,  70  W. 
Va.  356,  73  8.  £.  994;  Chandler  y.  French, 
73  W.  Va.  668,  81  8.  E.  825,  L.R.A.1915B 
561 ;  Coffindaffer  y.  Hope  Natural  Gaa  Co.  74 
W.  Va.  107,  81  8.  E.  966,  52  L.R.A.(N.S.) 
473;  Laing  v.  Price,  75  W.  Va,  192,  83  8.  E. 
497. 

In  Collins  v.  Mt.  Pleasant,  ete.  Co.  85  Kan. 
483,  118  Pac.  64,  38  L.R.A.(N.8.)  134,  the 
court  said:  ''It  is  said  by  appellant  that 
there  has  been  no  intentional  abandonment 
of  operations  under  the  lease  and  a  hope  is 
expressed  that  a  pipe  line  may  subsequently 
be  built  and  operation  may  then  become 
profitable.  The  best  evidence  of  the  inten- 
tion of  the  appellant  in  that  respect  is  its 
conduct,  and  its  failure  to  operate  for  five 
years  is  a  practical  abandonment  within  the 
meaning  of  the  contract.  The  substantial 
consideration  to  be  received  by  the  appellees 
for  the  lease  was  a  share  of  the  oil  produced, 
and  if  appellant  produces  no  oil  no  benefit 
can  come  to  appellees.  The  appellant  did  not 
go  so  far,  even,  as  to  demonstrate,  by  pump- 
ing, what  the  capacity  of  the  wells  was,  and 
to  permit  it  to  postpone  operations  indefi- 
nitely while  holding  under  an  exclusive  right, 
is  contrary  to  the  spirit  and  purpose  of  the 
contract.  Under  the  provisions  of  the  lease 
when  appellant  ceased  to  operate,  its  rights 
ceased  and  appellees  were  no  longer  bound  by 
the  contract." 

In  Fisher  v.  Crescent  Oil  Co.  (Tex.)  178 
8.  W.  905,  the  court  in  drawing  the  distinc- 
tion between  forfeiture  and  abandonment 
said:  **The  distinction  between  'forfeiture' 
and  'abandonment'  with  reference  to  contracts 
of  this  kind  is  so  shadowy  that  in  discussing 
the  one  necessarily  the  condition  of  the  other 
is  involved.  However,  'abandonment'  rests  on 
the  intention  of  the  parties,  while  'forfeiture' 
does  not  rest  upon  intent  to  release  the  prem- 
ises, but  is  an  enforced  release,  A  vested 
title  cannot  ordinarily  be  lost  by  abandon- 
ment unless  there  is  satisfactory  proof  of  an 
Intention  to  abandon.  Of  course^  if  no  oil 
has  been  found,  as  required  by  the  conditions 
of  the  contract,  the  title  would  have  been 
inchoate,  and  when  unsuccessful  search  was 
abandoned  the  right  ended;  but  the  discoYery 
of  the  oil  on  the  land  vested  a  right  to  con- 
tinue the  search  elsewhere  and  to  operate  for 
twenty-five  years,  and  the  mere  fact  that  the 
oil  was  exhausted  in  one  well,  and  not  found 
in  the  other,  did  not  direst  the  right  already 
vested.    It  therefore  became  necessarv  in  this 
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caae  for  the  appellant  to  show  an  intention 
on  the  part  of  appellee  to  abandon  the  lease/' 

In  Gillespie  v.  Ohio  Oil  Co.  260  III.  169, 
102  N.  £.  1043,  it  appeared  that  the  plain- 
tiffs, on  February  23rd,  1906,  leased  to  one 
Poole  ninety  acres  of  land  for  the  purpose  of 
extracting  oil  and  gas.  The  term  of  the  lease 
was  for  ftve  years  "and  so  long  thereafter 
as  oil  or  gas  is  produced  thereon."  The 
lessee  was  required  to  complete  a  well  on 
the  premises  within  one  year  or  pay  to  the 
lessor  an  annual  rental  of  twenty-five  cents 
per  acre  until  a  well  should  be  completed. 
The  consideration  wa&  $1  and  a  royalty  of 
one-eighth  of  all  oil  produced  and  $100  per 
year  for  each  well  from  which  gas  should  be 
marketed.  Poole  aasigned  his  rights  and 
obligations  to  the  defendant.  For  a  period 
of  five  years  the  leased  land  remained  idle, 
but  on  January  6,  1011,  the  defendant  com- 
menced work  and  completed  a  well  on  Febru- 
ary 17,  1911.  In  the  interim,  from  the  execu- 
tion of  the  lease  until  the  completion  of  this 
well,  tlie  plaintiff  received  $00  as  rentals.  The 
amount  of  oil  produced  from  the  well  was 
small.  Thereafter  the  defendant  proceeded 
very  slowly  in  developing  and  working  the 
land.  However,  it  was  held  that  this  in  itself 
•did  not  constitute  an  abandonment  of  the 
lease  by  the  defendant.  The  court  said :  "The 
proof  discloses  that  the  annual  rental  which 
had  accrued  prior  to  the  drilling  of  the  well 
had  been  paid,  but  at  the  time  the  bill  was 
Hied  no  part  of  the  oil  had  been  delivered  to 
plaintiffs  in  error  and  no  royalty  had  been 
paid.  Defendant  in  error  was  in  possession 
under  the  lease  and  was  pumping  the  well 
•daily.  There  was  clearly  no  abandonment  of 
the  lease  and  nothing  whatever  to  *  indicate 
an  intent  to  abandon  it.  The  lease  was  for  a 
five-year  term  and  so  long  thereafter  as  oil 
or  gas  was  produced.  Oil  was  produced  con- 
tinuously after  the  drilling  of  the  well.  It 
is  true  that  the  quantity  produced  was  so 
small  as  to  make  the  venture  unprofitable, 
but  the  strict  letter  of  the  lease  was  complied 
with  and  it  had  not  expired  by  its  own 
terms." 

In  Harris  v.  Rigga  (Ind.)  112  X.  E.  36,  it 
appeared  that  the  plaintiff  leased  to  the  de- 
fendant certain  oil  and  gas  lands  on  condi- 
tion that  the  latter  complete  one  well  within 
nine  months  from  the  execution  of  the  lease 
or  pay  to  the  plaintiff  $30  in  advance  for 
each  three  months  thereafter  until  a  well 
should  be  completed.  The  lease  further  pro- 
vided that  in  case  the  lessee  fail  to  complete 
the  well  or  pay  the  rental  as  stipulated  the 
entire  lease  shall  become  null  and  void.  The 
defendant  did  nothing  during  the  nine  months 
after  the  execution  of  the  lease  and  did  not  pay 
any  rental  thereafter,  but  notified  the  plain- 
tiff and  otherwise  showed  an  intention  to 
abandon  the  lease.     Sometime  thereafter  the 


defendant  sought  to  reassert  his  rights  under 
the  lease.  It  was  held  that  by  his  conduct  he 
had  abandoned  the  lease.  The  court  said :  "In 
the  opinion  of  this  court  the  first  conclusion 
of  law  is  not  justly  subject  to  criticism.  But 
if,  as  contended  by  appellants,  the  first  part 
of  it  is  the  statement  of  an  ultimate  fact 
rather  than  a  conclusion  of  law,  it  might  be 
treated  as  surplusage  and  the  remaining  por- 
tion, that  the  first  lease  was  null  and  void 
before  the  second  was  executed,  would  still 
be  a  good  concKision  of  law  and  have  the 
same  legal  effect.  The  other  conclusions  of 
law,  that  the  plaintiffs  have  no  right,  title, 
or  interest  in  the  leased  premises,  are  enti* 
tied  to  no  relief  in  this  suit  and  should  pay 
the  costs  of  the  suit,  necessarily  follow  the 
first  conclusion.  But,  indepeadent  of  the 
first  conclusion,  the  second  and  third  eonclu* 
sions  of  law  are  correct,  and  are  supported 
by  the  finding  of  the  ultimate  fact  that  the 
lease  was  abandoned.  The  findings  show  that 
the  parties  themselves  placed  a  construction 
on  the  lease  to  the  effect  that  the  lease  should 
be  void  if  the  lessees  failed  to  complete  a  well 
within  nine  months  from  its  date,  and  like- 
wise to  pay  the  stipulated  rental  in  advance 
as  provided  in  the  lease.  The  court  also  finds 
as  an  ultimate  fact  that  the  lease  was  aban- 
doned by  the  lessees  on  November  1,  1912. 
True,  the  finding  contains  evidentiary  &cts 
which  strongly  support  the  facts  of  abandon- 
ment, and  of  forfeiture  of  the  lease  before  the 
lease  was  executed,  and  before  this  suit  was 
begun.  The  court,  having  found  and  stated 
the  essential  ultimate  facts,  did  not  annul  or 
change  them  by  staiting  evidentiary  facts 
which  clearly  authorize  the  inference  of  the 
ultimate  facta  that  the  lease  was  abandoned 
and  had  been  forfeited  under  the  construc- 
tion, nratually  agreed  and  acted  upon  by  the 
parties.  Such  a  lease  may  be  abandbned,  and 
when  once  abandoned  by  the  lessee^  he  cannot 
thereafter  claim  or  enforce  any  right  there- 
under without  first  securing  the  consent  of 
the  lessor  or  a  renewal  of  the  lease.  .  .  . 
It  has  been  held  and  supported  by  sound 
reason  that  abandonment  may  be  more  readi- 
ly found  in  cases  of  oil  and  gas  leases  than 
in  most  other  instances.  The  rights  granted 
under  such  leases  are  for  exploration  and  de- 
velopment. The  title  or  interest  granted  is 
inchoate  until  oil  or  gas  is  found  in  quan- 
tities warranting  operation,  and  courts  will 
not  permit  the  lessee  to  fail  in  development 
and  hold  the  lease  for  specnlative  or  other 
purposes,  except  in  strict  compliance  with  his 
contract  for  a  valuable  and  sufficient  consid- 
eration other  than  such  development.  .  .  . 
In  leases  of  the  kind  here  inv<^ved  where  the 
lessor  has  continued  to  hold  possession  he 
cannot  re-enter  upon  himself.  The  execution 
of  a  new  lease  under  the  facts  of  this  case 
sufficiently  shows  the  lessor's  election  to  treat 
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the  first  lease  as  annulled  and  in  no  sense 
binding  upon  any  of  the  parties  thereto.^' 

To  the  same  effect  see  Ray  Coal  Min.  Go< 
V.  Ross,  169  la.  210,  151  N.  W.  63,  wherein 
the  court  said:  ''The  plaintifT  brings  this 
action  to  enjoin  the  defendants  from  mining 
or  removing  coal,  and  prays  that  the  contract 
hereinbefore  set  out  be  declared  forfeited,  and 
the  same  canceled,  and  the  defendants  be  re> 
strained  frbm  having  or  claiming  any  inter- 
est in  or  right  to  the  coal  underlying  the 
premises  described  in  the  1st,  4th  and  6th 
divisions  of  said  instrument,  and  that  they 
be  restrained  from  interfering  with  the  plain- 
tifT in  the  mining  and  removing  of  coal  under 
said  land.  ...  It  not  only  appears  that 
nothing  was  done  by  Ross,  or  those  claiming 
under  him,  in  the  way  of  mining  coal  or 
making  efforts  to  mine  coal  from  any  of  the 
land,  but  that  Ross  and  his  assignees  allowed 
whatever  right  they  had  to  mine  coal  from 
the  land  described  in  the  2nd,  3rd,  5th  and 
7th  divisions  of  the  lease  to  expire  by  the 
limitation  therein  expressed,  and  it  appears 
that  in  allowing  their  rights  to  expire,  they 
lost  by  such  time  limit  any  right  to  the 
East  half  of  the  Northwest  quarter  of  the 
Southeast  quarter  which  separates  parts  of 
the  land  in  controversy,  to  wit,  separates  the 
West  half  of  the  Northeast  quarter  of  the 
Southeast  quarter  from  the  Northwest  quar- 
ter of  the  Northeast  quarter  of  the  Southeast 
quarter.  '  This  lease  was  an  entirety  with, 
however,  different  time  limits  as  to  different 
portions  of  the  land.  ...  It  seems  to 
have  been  contemplated  by  the  terms  of  the 
contract  itself,  that  if  the  grantee  therein 
named,  Ross,  desired  to  avail  himself  of  the 
provisions  of  the  lease,  he  should  proceed  at 
once,  or  without  unreasonable  delay,  to  mine 
the  coal  from  under  the  land  where  the  time 
limit  is  the  least,  and,  if  possible,  to  have  the 
eoal  mined  from  such  land  before  the  time 
limit  expired.  This  was  not  done.  No  effort 
to  accomplish  this  purpose  was  made  by  Ross 
or  his  assignees.  The  contract  was  an  en- 
tirety. The  only  question  in  this  case  is  a 
question  of  fact  to  be  ascertained  from  the 
contract  itself  and  the  conduct  of  the  parties 
subsequent  to  the  making  of  the  lease.  A 
careful  review  and  analysis  of  the  whole  rec-* 
ord  satisfies  us  that,  even  if  it  be  conceded 
that  it  was  not  a  mere  option,  still  the  de- 
fendants must  be  held  to  have  abandoned 
whatever  rights  they  acquired  in  the  contract 
to  the  land  now  in  dispute.  Abandonment 
involves  an  intent  and  purpose  to  surrender 
the  right  acquired,  acodmpanied  by  acts  indi- 
cating that  purpose  and  intent.  ...  Of 
course,  mere  nonuser  of  a  riarht  acquired  by 
contract  does  not,  in  itself,  constitute  an 
abandonment  ol  that  right,  but  nonuser 
coupled  with  other  circumstances  and  condi- 
tions which  expressly  show  an  intention  to 


abandon,  wlien  acted  upon  by  the  other  party 
interested,  has  the  effect  of  destroying  the 
rights  acquired." 

In  Killebrew  v.  Murray,  161  Ky.  545,  151 
S.  W.  662,  the  eourt  said:  "We  are  also  of 
opinion  that  appellee^s  third  contention  is 
sustained  by  the  facts  presented  by  the  rec- 
ord; that  is,  that  appellants  had  no  intention 
of  carrying  out  the  provisions  of  the  lease 
and  that  their  failure  to  do  so  was,  in  legal 
effect,  an  abandonment  of  it,  which  entitled 
appellee  to  its  cancellation  as  adjudged  by 
the  circuit  court." 

In  United  Min.  Co.  v.  Morton,  174  Ky.  366, 
192  8.  W.  79,  it  was  held  that  the  absence  of 
one  of  the  lessees,  under  a  mining  lease,  for 
a  number  of  years  from  the  state  in  which 
the  mine  was  situated  and  his  failure  to  com- 
municate with  the  other  lessee  or  with  the 
lessor  showed  a  clear  intention  to  abandon 
his  rights  under  tlie  lease. 

In  Shannon  v.  Long,  180  Ala.  128,  60  So. 
128,  the  court  said :  "The  only  way  in  which 
gas  or  petroleum  oil  can  be  obtained  out  of 
the  earth  is  to  drill  a  well  for  it,  and  when 
Mrs.  Houghton  agreed,  in  the  lease,  to  com- 
mence operations  within  four  months,  the 
operations  contemplated  by  the  parties  were 
the  sinking  of  a  well.  The  'said  well,'  there- 
fore, referred  to  in  the  lease,  was  a  well 
which  was  to  be  begun  while  the  lessee  was 
on  the  property  prospecting  for  oil  or  gas 
and  which  prospecting  was,  under  the  terms 
of  the  lease,  to  commence  within  four  montha 
after  the  execution  and  delivery  of  the  lease, 
and  by  the  'completion'  of  the  well  the  par- 
ties plainly  meant  the  discovery  of  oil  or  gas 
In  commercial  quantities.  The  lease,  by  its 
express  terms,  b^ame  *void*  when  the  lessee 
failed  to  discover  gas  or  oil  while  prospect- 
ing for  the  same  as  provided  for  in  the  lease, 
and  the  abandonment  of  the  property  by  Mrs. 
Houghton  after  her  failure  to  find  gaa  or  oil 
conclusivelv  shows  that  she  so  understood  the 
lease,  and  the  failure  of  the  lessor  to  require 
continuous  operations  under  the  lease  also 
shows  that  he  so  understood  its  terms." 

Waiver  of  Performance, 

It  has  been  held  in  recent  cases  that  al- 
though the  lessee  under  a  mining  lease  has 
failed  to  comply  with  its  express  or  implied 
covenants  for  the  diligent  prosecution  of 
work,  the  lessor  may  acquiesce  in  hia  conduct 
and  thus  continue  the  lease  in  force.  Guffev 
V.  Smith,  237  U.  S.  101,  35  S.  Ct  528,  59 
U.  S.  (L,  ed.)  8ii6;  Bolsea  v.  Tindall,  190 
Fed.  440,  111  C.  C.  A.  244;  Browning  v.  Bos- 
well,  215  Fed.  826,  132  C.  C.  A.  168;  Bloom 
▼.  Rugh,  98  Kan.  589,  160  Pac.  1135;  Hud- 
speth V.  Producers'  Oil  Co.  ;i34  Ia.  1013.  64 
So.  891;  Gat<>s  v.  Steckel,  176  Mo.  App.  16S. 
161  6.  W.  1185:  Stoddard  v.  Sheridan  Adams 
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Royalty  Syndicate  (Mo.)  189  S.  W.  634; 
Indiana  Oil,  etc.  Co.  v.  McCrory,  42  Okla. 
130,  140  Pac.  810;  McKee  v.  Grimm  (Okla.) 
157  Pac.  308;  Bearman  v.  Ihix  Oil,  etc.  Co. 
(Okla.)  166  Pac.  199;  Ellis  t.  Swan,  38  R.  I. 
.'534,  96  Atl.  840;  Witherspoon  ▼.  Staley 
(Tex.)  156  S.  W.  567;  Horse  Creek  Coal 
Land  Co.  v.  Trees,  75  W.  Va.  559,  84  8.  E. 
376.  See  lilso  East  Siou^  Falls  Quarry  Co. 
V.  Wisconsin  Granite  Co.  (S.  D.)  164  N.  W. 
77;  Moore  ▼.  Decker  (Tex.)  176  S.  W.  816. 

In  Guffey  r.  Smith,  237  U.  S.  101,  35  S. 
Ct.  526,  59  TJ.  S.  (L.  ed.)  856,  the  court  said: 
"While  the  complainants,  as  found  by  the 
Master,  paid  all  the  rental  required  by  the 
terms  of  the  lease  and  while  they  paid  most  of 
it  in  advance  of  the  time  stipulated,  the  flrcit 
two  payments  were  not  seasonably  made,  and 
this  is  urged  as  a  ground  for  refusing  equita- 
ble relief.  The  objection  is  not  well  taken. 
The  rental  was  not  in  arrears  when  the  sub* 
scquent  lease  of  August  9,  1906,  was  given, 
and  there  was  no  attempt  at  any  time  to 
forfeit  or  put  an  end  to  the  lease  because  of 
tho  omissions  to  pay  strictly  in  advance. 
WTiile  there  was  no  provision  in  the  lease  for 
a  forfeiture,  the  subject  was  covered  by  an 
Illinois  statute.  Kurd's  Rev.  Stat  of  1905, 
o.  80,  see.  8.  XTuder  it  the  lessot  could  have 
demanded  the  rent  in  arrears  and  have  noti- 
fied the  complainants  in  writing  that  unless 
payment  was  made  within  a  time  named  i« 
the  notice,  not  less  than  five  days  thereafter, 
the  lease  would  be  terminated:  and  upon  a 
fflihire  to  pay  within  that  time  be  aould  have 
treated  the  lease  aa  ended.  Bat  thefts  was 
no  such  demand  or  notice,  and  consequently 
no  failure  to  comply  with  either.  A»  inter- 
preted by  the  supreme  oourt  of  the  state,  the 
f^tatute  confers  upow  a  lessee  who  omits  to 
pay  rent  at  the  time  it  is  due  a  right  to  curs 
his  default  by  paying  at  any  time  prior  to 
demand  atid  notice  or  within  the  time  named 
in  th«  notice  .  .  .  Here  ths  default  was 
cured  in  advance  of  any  demand  or  notioe 
and  thereafter  the  complatnants'  rights  were 
the  same  as  If  the  default  had  Aot  oocnrr^d." 

In  Bearman  v.  Dux  Oil,  etc.  Co.  (Okla.)  166 
Pac.  199,  it  was  saidr  '*Tt  is  urged  by  platn- 
tifT  that  intervener's  lease  contains  a  surren* 
der  elause  like  to  that  in  platntilTs  lease,  and 
therefore  cannot  be  enforced.  Defendants 
have  not  sought  to  avoid  said  lease,  nor  de- 
clare a  forfeiture  thereon  for  nonpajonent  of 
rentals.  This  provision  is  for  the  benefit  of 
the  lessor,  and  ha  alone  can  take  advantage 
of  the  same  and  declare  the  lease  forfsited 
.  .  .  ami  plaintiff  cannot  take  advantage 
thereof  to  defeat  the  rights  asserted  by  in- 
tervener." 

ReMef  p'cnt  g'orfeiture. 

The  following  recent  cases  support  the  rul- 
ing of  the  reported  case  that  where,  under  a 


stipulation  in  a  mining  lease,  the  lessee  cove- 
nants to  commence  operations  within  a  cer- 
tain time  or  or  pay  to  the  lessor  an  agreed 
on  rental  for  the  leased  premises,  after  ths 
expiration  of  the  limited  time  within  which 
to  begin  work  until  he  actually  does  begin 
operations,  it  is  optional  with  the  lessee 
either  to  coannenee  work  or  pay  the  rentals 
as  agreed  on  and  when  he  does  pay  or  tenders 
such  rentals  there  can  be  no  forfeiture  of  the 
lease,  notwithstanding  his  failure  to  com- 
mence work  within  the  limited  time,  and 
where  he  is  prevented  frcHn  complying  with 
the  terms  of  the  lease  a  court  of  equity  will 
grant  him  relief. 

United  flftetes.-^Juffey  v.  Smith,  237  U.  8. 
101,  35  S.  Ot.  532,  69  U.  S.  (L.  ed,)  856, 
recersmg  202  Fed.  106;  St  Louis  Union 
Trust  Co.  V.  Galloway  Coal  Co,  193  Fed.  106; 
^iles  Land  Co.  v.  Chemung  Iron  Co,  234  Fed. 
204,  148  C.  C.  A.  196;  Downey  v.  Oooch,  240 
Fed.  527;  Shafl'er  v.  Harks,  241  Fed.  139. 

Alabama. — Shannon  v.  Long,  180  Ala.  128. 
€0  So.  273. 

/l/tnot«.-*-Daughetee  y.  Ohio  (Ml  Co.  263 
111.  518,  105  N.  £.  308. 

KututoMj-^CUAlinB  v.  Mt.  Pleasant-,  etc.  Co, 
85  Kan.  483,  118  Pac.  54,  38  LJRJV.(N.S.) 
134;  Smith  v.  Steele,  96  Kan.  106»  150  Pac. 
619. 

LouiM'aaa.-^Buscih^Everett  Co.  t,  Vivian 
(Ml  Co.  128  La.  866,  55  So.  564;  KcClendon 
V.  Busch-Bverett  Co.  188  La.  722,  70  So.  781; 
Saunders  v.  Busch-Kverett  Co.  138  La.  1049, 
71  So.  153;  Cochran  v.  Chilf  RcAning  Co.  139 
La.  1010,  72  So.  718. 

Miokiffan<^*^e  Graaae  ▼.  Verona  Min.  CJo. 
185  Mich.  639,  152  N.  W.  242. 

OftloAoma.*— Deming  Invest.  Co.  y.  Lanhan^ 
36  Okla.  773,  130  Pao.  260,  44  IaR.A.(N.Sw) 
50;  Mitchell  v.  Probst,  152  Pac. '597.  Com- 
pare Hfll,  etc.  Ca  v.  White,  157  Pac.  710; 
Brown  ▼.  Wilson,  160  Pac.  94. 

Peimsyluanto.— Odurgan  v.  South  Ponn  Oil 
Co.  243  Pa.  St  128,  89  Atl.  828;  Lehigh  Val- 
ley Coal  Co.  r.  Seale,  .248  Pa.  St.  385,  94 
Atl.  74. 

Tennessee. — CHiBrlestoD,  etc.  Min.  etc.  Co.  v. 
American  Agricultural  (}hemicaly  126  Tenn. 
18,  150  S.  W.  1143. 

West  Virginia. — Beserve  Oas  Co.  v.  Carbon 
Black  Mfg.  Co.  72  W.  Va.  757,  79  8.  E.  1002; 
Horse  Creek  Coal  Land  Co.  v.  Trees,  75  W. 
Va.  559,  84  S.  E.  376;  Carbon  Black  Co.  v. 
Terrell,  76  W.  Va.  300,  85  S.  E.  644;  Wilson 
v.  Reserve  Gas  Cb.  88  S.  E.  1075;  Carper  v. 
United  Ftiel  Gas  Co:  89  S.  E.  12.  See  also 
Stanley  v.  United  Fuel  Gas  Co.  90  S.  E.  344. 

In  Shaffer  v.  Marks,  241  Fed.  139,  it  ap- 
peared that  Shaffer,  the  lessee,  obtained  a 
lease  by  the  terms  of  which  he  was  to  com- 
mence operations  within  a  certain  time  or 
pay  an  agreed  rental  until  he  did  commence 
work.     He   did  not  begin  work  within  the 
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limited  time  but  made  paymentB  as  agreed. 
However,  through  some  misunderBtanding  be- 
tween himself,  Marks,  one  of  the  lessors,  and 
the  bank  where  the  payments  were  to  be 
deposited,  one  of  the  payments  did  not  reach 
the  lessors  in  time,  although  Shaffer  sent  his 
check  to  the  bank  several  days  ahead  of  time. 
Because  of  this  fact  ^the  lessors  executed  a 
new  lease  to  a  third  person.  In  an  action  by 
Shaffer  to  assert  his  rights,  it  was  held  that 
since  he  made  payments  of  the  agreed  rentals, 
which  the  lessors  accepted,  his  lease  could 
not  be  declared  forfeited  by  the  lessors.  The 
court  said:  "Did  Shaffer  forfeit  his  rights 
under  this  lease  by  reason  of  the  circum- 
stances attending  the  payment  or  attempted 
payment  of  the  rental  due  June  18,  1915? 
By  the  terms  of  the  lease,  if  a  well  were  not 
commenced  on  the  premises  within  twelve 
months,  he  was  to  pay  thereafter  the  sum  of 
$120  per  year,  payable  quarterly  in  advance, 
until  a  well  was  commenced.  These  payments 
could  be  made  directly  to  the  lessors,  or  de- 
posited to  their  credit  in  the  Gushing  Statd 
Bank,  Gushing,  Okla.  .  .  .  Neither  Marks 
nor  those  whom  he  represented  suffered  Ih 
any  appreciable  way  by  the  fact  that  for  a 
few  days  this  money  was  held  by  the  bank 
for  the  credit'  of  Blane,  instead  of  Marks 
as  agent  for  Blane  and  wife.  When  it  is 
considered  that,  to  gratify  Marks,  who  had 
fallen  out  with  the  Gushing  Bank,  the  de- 
pository provided  in  the  lease,  and  without 
any  consideration  therefor,  Shaffer  agreed  to 
change  to  the  Kansas  Gity  Bank,  but  for 
which  change  in  all  probability  this  mistake 
would  not  have  occurred,  as  numerous  pay- 
ments had  been  made  through  the  Gushing 
bank  without  mistake,  and  that  to  permit  this 
mistake  to  work  a  forfeiture  of  Shaffer's 
right  would  result  in  his  loss  of  all  the  pay- 
ments already  made,  and  the  valuable  rights 
accruing  to  him  under  the  lease,  the  conclu- 
sion is  irresistible  that  the  equities  are  all 
in  favor  of  Shaffier's  contention,  and  that  said 
payment  of  June  18,  1915,  should  be  consid- 
ered as  having  been  made  in  all  respecter  as 
his  contract  required.  It  follows  that  com- 
plainant's lease  was  in  full  force  and  effect  in 
August,  1915,  when  defendant  Aggers  sought 
to  acquire  the  interest  for  which  he  contends, 
and  is  still  in  full  force  and  effect." 

In  St.  Louis  Union  Trust,  etc.  Go.  v.  Gallo- 
way Goal  Co.  193  Fed.  106,  the  court  said: 
"The  alleged  failure  to  pay  royalty,  unless 
intentional  or  fraudulent,  or  due  to  the  in- 
solvency of  the  lessee,  ought  not  to  work  a 
forfeiture,  since  the  plaintiff  can  be  fully 
compensated  by  a  decree  for  the  amount  un- 
paid. In  this  case,  the  defendant  has  paid 
each  instalment  of  royalty  on  the  belief  that 
it  was  fully  paid,  and  the  plaintiff  has  so 
accepted  it;  and  the  defendant  now  submits 
itself  to  the  jurisdiction  of  the  court  to  make 


good  any  deficit  found  against  it.  To  enforce 
the  declared  forfeiture,  under  such  circum- 
stances, unless  the  .failure  to  pay  in  full  wa<* 
due  to  intentional  fraud,  the  defendant  being 
both  solvent  and  willing  to  pay  the  deficit, 
would  be  against  authority  and  equity. 
.  .  .  Being  of  the  opinion  that  there  was 
no  intentional  or  fraudulent  default  on  de- 
fendant's part  in  payment  of  royalties,  and 
that  such  error  as  may  exist  was  due  to 
mistake,  of  a  character  incident  to  a  like 
business,  no  forfeiture  should  be  enforced 
against  defendant  for  this  default." 

Nor  will  a  court  of  equity  decree  a  forfei- 
ture of  a  mining  lease  where  the  delay  to  com- 
mence operations  is  caused  by  the  wrongful 
act  of  the  lessor.  Halla  v.  Rogers,  187  Fed. 
778,  109  G.  C.  A.  626. 

The  following  cases  support  the  doctrine 
that,  in  the  absence  of  an  express  forfeiture 
clause  in  a  lease,  providing  for  a  royalty 
"or"  a  rental,  there  can  be  no  forfeiture  for 
nonpayment  of  rentals.  Parafflne  Oil  Go.  v. 
Gruee  (Okla.)  162  Pac  716;  Bearman  v. 
Dux  Oil,  etc.  Go.  (CHda.)  166  Pac  199; 
Witherspoon  v.  Staley  (Tex.)  156  S.  W.  557; 
Reserve  Gas  Go.  v.  Garbon  Black  Mfg.  etc  Go. 
72  W.  Va.  7*7,  79  S.  E.  1002.  See  also  Wes- 
term«a  ▼.  Dinsmore^  68  W.  Va.  594,  71  S.  £. 
250. 

And  where  under  a  mining  lease  the  lessee, 
lor  a  nominal  consideration,  obtaina  the  right 
to  explore  land  for  oil  or  gas  and  to  commence 
operations  within  a  certain  time  or  pay  a 
sti^lated  rental  until  he  does  ewomaiiDt 
operations,  it  has  been  held  that  hia  failure  to 
commence  operations  ioHeits  hia  rights  and 
that  he  cannot  compel  the  lessor  to  accept  the 
rentals  in  lieu  ci.  operations.  Ineng  t.  Sub 
Go.  130  La.  601,  61  So.  684;  Owens  Gorsicsns 
Petroleum  Go;  (Tex.)  160  S.  W;  193. 

But  it  has  been  held  that  where  the  leasee 
neither  commences  work  nor  pays  tha  rental  as 
agreed  upon  a  court  of  equity  will  not  relieve 
him  from  forfmting  the  lease  and  his  rights 
thereunder.  Dittmui  v.  Keller,  56  Ind.  App. 
448,  104  N.  £.  40;  Advance  Oil  Go.  v.  Hunt 
(Ind.)  117  K.  E.  340;  Long  v.  Sun  Go.  132 
La.  601,  61  So.  -684;  Gaddo  Oil,  etc.  Go.  v. 
Producers*  Oil  Go.  184  La.  701,  64  So.  684; 
Frank  Oil  Co.  v.  Belleriew  Gas,  etc.  Go.  29 
Okla.  719,  110  Pac  260,  43  L.R.A.(N.S.) 
487;  Doming  Invest.  Go.  v.  Lanham,  36 
(Mela.  773,  130  Pac.  260,  44  L.R.A.(N.S.)  50: 
Warner  v.  Page  (Okla.)  159  Pac  264;  Brown 
▼.  Wilson  (Okla.)  160  Pac  94;  Weaterman 
t.  Dinsmore,  68  W.  Va.  694,  71  S.  E.  250. 

In  Dittman  v.  Keller,  55  Ind.  App.  448, 104 
N.  E.  40,  it  appeared  that  on  August  17, 1900, 
the  plaintiff  leased  to  the  defendant  a  eertsin 
tract  of  land  for  the  purpose  of  extracting 
oil  and  gas.  The  term  of  tiie  leaae  was  to  be 
five  years,  "and  as  much  longer  as  the  prem- 
ises should  be  operated  for  oil  or  gas.*'    One 
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of  the  Claudes  in  the  lease  read  as  follows  t 
"The  parties  of  the  second  part  agree  to  com- 
mence operations  on  or  before  the  20th  day  of 
September,  A.  D.,  1906.  It  is  further  agreed, 
that  if  operations  for  oil  or  gas  cease  for  a 
period  of  sixty  days,  this  lease  shall  become 
null  and  void  at  the  option  of  the  parties  of 
the  first  part."  The  defendant  commenced 
operations  in  due  time  but  on  August  30, 
1908,  ceased  to  develop  the  land  entirely.  It 
was  held  that  the  defendant  had  forfeited  his 
rights  under  the  lease  and  that  the  same  be- 
came null  and  void.  The  court  said:  *The 
instrument  in  question  is  not  ambiguous  and 
will  not  bear  the  construction  appellants  seek 
to  place  upon  it.  An  unambiguous  lease  or 
contract  will  be  interpreted  and  enforced  ac- 
cording to  the  plain  meaning  of  its  provisions 
where  nothing  is  shown  that  changes  the 
rights  of  the  parties  as  therein  expressed. 
It  has  been  held  many  times  that  develop- 
ment is  the  central  purpose  of  the  ordinary 
oil  and  gas  lease  and  that  such  instruments 
will  be  construed  in  the  light  of  such  purpose, 
and  where  provision  is  made  for  forfeiture  in 
case  of  the  failure  to  develop  as  provided  in 
the  lease,  a  forfeiture  will  be  declared  and 
enforced  where  the  parties  seeking  such  re- 
lief bring  themselves  within  the  provisions 
authorizing  the  forfeiture." 

In  Advance  Oil  C5o.  v.  Hunt  (Ind.)  117  N. 
E.  340,  it  appeared  that  a  lease  granted  to 
J.  W.  Hunt  the  right  to  extract  oil  and  gas 
from  a  tract  of  land.  The  lessee  later  as- 
signed his  rights  and  obligations  to  the  Ad- 
vance Oil  Co.  The  consideration  for  the  lease 
was  expressed  in  one  of  its  clauses  as  follows: 
"In  consideration  of  the  premises  the  said 
party  of  the  second  part  covenants  and  agrees: 

(1)  To  deliver  to  the  credit  of  the  first 
parties,  their  heirs  or  assigns,  free  of  cost, 
in  the  pipe  line  to  which  he  may  connect  his 
wells,  the  equal  one-sixth  part  of  all  oil 
produced  and  saved  from  the  leased  premises. 

(2)  To  pay  to  the  first  party  two  hundred 
dollars  each  year  in  advance  for  the  gas  from 
each  well  where  gas  only  is  found,  while  the 
same  is  being  used  off  the  premises,  and  the 
first  parties  to  have  gas  free  of  eost  to  heat 
and  light  one  dwelling  house  on  said  premises 
during  the  same  time.  The  party  of  the  sec- 
ond part  agrees  to  complete  a  well  on  said 
premises  within  three  months  from  the  date 
thereof,  or  pay  at  the  rate  of  twenty-five 
cents  per  acre  in  advance  for  each  additional 
three  months  such  completion  is  delayed 
from  the  time  above  mentioned  for  the  com- 
pletion of  such  well  Tratil  a  well  is  completed. 
The  above  rental  shall  be  paid  to  the  first 
party  in  person  or  to  the  credit  of  the  first 
party  at  the  Sullivan  State  Bank  of  Sullivan, 
Ind.,  and  it  is  agreed  thikt  the  completion 
of  such  well  shall  be  and  operate  as  a  full 
liquidation  of  all  rent  under  this  provision 


during  the  remainder  of  this  lease."     The 
term  of  the  lease  was  one  year,  from  August 
1912  ^'and  as  long  thereafter  as  oil  and  gas 
or  either  of  them  is  produced  therefrom." 
The  lessee  was  notified  on  February  28,  1914, 
that  three  wells  had  been  located  and  were 
being  pumped,  within  250  feet  of  the  leased 
premises.     The  plaintiff  further  notified  the 
defendant  that  it  was  to  commence  operations 
within  thirty  days  from  such  notice  in  order 
to  protect  the  land  from  being  drained  by  the 
adjoining  oil  wells.    The  defendant  made  an 
unsuccessful  attempt  to  drill  a  well  in  March 
1914  and  then  successfullv  drilled  two  wells 
but  did  not  market  the  oil.    The  next  month, 
April,  the  defendant  moved  all  its  tools,  ap- 
pliances and  property  from  the  leased  prem- 
ises and  did  nothing  more  in  developing  and 
protecting  the  oil  on  the  land,  but  intended 
to    return    and    recommence    operations.      It 
was  held  that  while  the  defendaftt's  conduct 
did  not  amount  to  an  abandonment  of  the 
premises  a  court  of  equity  would  not  aid  in 
regaining  possession  therepf .    The  court  said : 
"Appellant  contends,  in  substance,  that  under 
the  terms  of  its  lease  and  the  facts  found 
by  the  court  there  was  no  forfeiture  or  aban- 
donment of  the  lease;  that  the  term  of  the 
lease  was  one  year,  and  the  court  finds  that 
the  flame  had  not  been  abandoned;  that  in- 
junction is'l^e  proper  remedy  to  protect  the 
rights  of  the  holder  of  such  lease,  and  the 
court  erred  in  its  conclusions  of  law  denying 
such  relief.    Appellee  contends  that  under  the 
facts  of  this  ease  and  the  law  applicable  to 
such    leases   development  ■  is   the    controlling 
consideration,    and   that   under   the   implied 
obligation   resting  on  appellant  to  properly 
develop  the  leased  premises  according  to  sueh 
obligation,  and  in  conformity  with  the  notice 
given   appellant,  the   right  of   appellant  to 
control  the  l^sed  premises  ceased  at  the  ex- 
piration of  the  thirty  days  specified  in  such 
notice,  on  failure  to  drill  other  wells  as  there- 
in stated;  that  appellant  removed  all  of  its 
property  from  the  leased  premises  and  ceased 
all  operations  thereon,  and  thereby  abandoned 
the  lease  before  receiving  such  notice;  that 
it  defaulted  in  the  payment  of  the  rentals 
due  on  May  20, 1914 ;  that  the  alleged  lease  is 
not  a  mutual  contract,  and  on  the  facts  of 
this  case  appellant  is  not  entitled  to  invoke 
the  extraordinary  remedy  of  injunction.    The 
facts  found  do  not  show  an  abandonment  of 
the  lease  by  appellant.     ...     By  reason 
of  the  facts  found  by  the  court,  and  likewise 
in    conformity  with    the   law   applicable   to 
sueh  leases,  exploration  and  development  con- 
stitute the  paramount  or  controlling  consid- 
eration therefor.    Dittman  v.  Keller,  55  Ind. 
App.   448,    and   cases   cited,    104   N.    E.    40. 
.     .     .    An  injunction  may  issue  in  a  proper 
case  to  prevent  the  violation  of  a  lease  like 
the  one  under  consideration,  where  the  rem- 
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edy  at  law  ib  not  as  plaia,  practical,  and 
efficient  to  secure  the  ends  of  justice  as  the 
equitable  remedy  of  injunction.  An  injunc- 
tion restraining  the  breach  of  a  contract  and 
the  jurisdiction  of  equity  to  grant  such  relief 
is  substantially  coincident  with  its  jurisdic- 
tion to  compel  specific  performance  of  the 
contract.  Risch  v.  Burch,  175  Ind.  621-625, 
05  X.  E.  123;  Rupel  v.  Ohio  Oil  Co.  176  Ind. 
4-9,  95  N.  E.  225,  Ann.  Cas.  1913E  836.  .  .  . 
In  the  case  at  bar  appellant  is  shown  by 
the  finding  of  facts  to  have  paid  two  instal- 
ments of  rent,  and  to  have  drilled  one  well. 
The  facts  show  that  it  has  not  abandoned  the 
lease,  but,  on  the  contrary,  asserts  its  right 
to  enter  upon  the  land  and  drill  a  well  or 
wells  at  any  time  within  a  year  from  the  date 
of  the  lease,  if  it  shall  elect  so  to  do.  For  the 
purposes  of  this  opinion  it  may  be  conceded 
that  in  reaching  such  conclusion  appellant 
was  whollj^  within  its  rights,  but  the  finding 
does  not  show  that  it  intended,  or  made  any 
effort^  to  drill  other  wells  on  the  premises, 
but  contented  it8el|  with  resting  on  its  right 
to  drill  other  wells  and  an  effort  to  prevent 
appellees  from  drilling  a  well  on  the  prem- 
ises. ...  In  the  absence  of  a  positive 
showing  that  appellant  proposed  to  drill 
other  wells  on  th.  premises  within  the  yeur, 
there  is  no  basis  for  such  damages  or  loss 
as  is  required  to  invoke  the  extraordinary 
remedy  of  injunction.  .  .  .  Furthermore, 
in  the  case  at  bar  the  contract  or  lease  con- 
tains provisions  that  are  fatal  to  appellant's 
contentions.  The  lessee  is  given  the  right  at 
any  time  on  payment  of  one  dollar  ...  to 
surrender  this  lease  for  cancellation,  after 
which  all  payments  and  liabilities  thereafter 
to  accrue,  under  and  by  virtue  of  its  terms 
shall  ceaso  and  determine.'  The  contract  is 
wanting  in  mutuality,  because  for  a  nom- 
inal consideration  the  holder  of  the  lease  is 
given  the  right  to  annul  it  at  any  time  and 
end  all  liabilities  thereafter  accruing  under 
the  lease.  Courts  refuse  to  grant  equitable 
relief  where,  if  granted^  one  of  the  parties 
may  nullify  the  action  so  taken  by  the  exerr 
cise  of  a  discretionary  right  which  either 
the  law  or  his  contract  has  conferred  ttpon 


him." 


A.CiiOft9, 


It  has  been  held  by  the  recent  cases  that, 
as  a  genera]  rule,  the  lessor  in  a  mining 
lease  may,  if  the  lessee  fails  to  comply  with 
its  covenants,  recover  damages  in  a  court  of 
law  on  a  breach  of  contract  but  cannot^ 
ordinarily,  obtain  a  forfeiture  of  the  lease  in 
a  court  of  equity.  St.  Louis  Union  Trust 
Co.  V.  Galloway  Coal  Co.  193  Fed.  106;  U.  S. 
V.  Comet  Oil,  etc.  Co.  187  Fed.  674:  Pollak 
V.  Stouts  Mountain  Coal,  etc.  Co.  184  Ala^ 
331,  63  So.  531;  McComber  ▼,  Keilerman,  162 


Cal.  749,  124  Pac  431;  Northern  Light  Min. 
Co.  V.  Blue  Goose  Min.  Co.  25  Cal.  App.  282, 
143  Pac.  540;  Daughetee  v.  Ohio  Oil  Co.  263 
lU.  518,  105  N.  E.  308;  Butcher  v.  Greene, 
50  Ind.  App.  692,  88  N.  E.  876;  I^mar  v. 
Farmer,  59  Ind.  App.  501,  109  X.  E.  791; 
Kokomo  Natural  Gas,  etc.  Co.  v.  Matlock,  177 
Ind.  225,  97  N.  E.  787,  39  L.R.A.(X.S  : 
675;  McColl  v.  Bear  Creek  Coal  Min.  Co.  Ud 
la.  491,  143  N.  W.  532;  Culbertson  v.  Ida 
Portland  Cement  Co.  87  Kan.  529,  Ann.  Cas. 
1914A  610,  125  Pac.  81;  United  Min.  Co.  v. 
Morton,  174  Ky.  366,  192  S.  W.  79;  Caddo 
Oil,  etc.  Co.  V.  Producers'  Oil  Co.  134  La.  701. 
64  So.  684;  Cooke  v.  Gulf  Refining  Co.  133 
La.  609,  65  So.  758;  Girton  v.  Daniels,  3o 
Nev.  438,  129  Pac.  555;  McKee  v.  Grimm 
(Okla.)  157  Pac.  308;  Lavery  v,  Mid-Con- 
tinent Oil  Development  Co.  (Okla.)  162  Pac. 
737;  Morris  Coal  Co.  v.  Thompson,  34  Ohio 
Cir.  Ct.  Rep.  627;  Hefner  v.  Light,  etc.  Co 
(W.  Va.j  87  S.  E.  206.  See  also  Vandalia 
Coal  Co.  v;  Underwood,  55  Ind.  App.  91,  101 
N.  E.  1047;  Vandalia  Coal  Co.  v.  Underwood, 
60  Ind.  App.  675,  111  N.  E.  329;  Coffindaffer 
V.  Hope  Natural  Gas  Co.  74  W.  Va.  107,  81 
S.  E.  966;  Stanlev  v.  United  Fuel  Gas  Co. 
(W.  Va.)    90  S.  E.  344. 

In    Pollak   v.   Stouts  Mountain   Coal,   etc. 
Co.  184  Ala.  331,  63  So.  531,  the  court  said: 
"Under   the  second   contract  the   lessee   had 
no  option,  as  it  had  under  the  first,  to  oper- 
ate the  mine  or  not  ias  it  saw  fit,  but  in  this 
last  lease  (that  here  sought  to  be  enforced  or 
made  the  baAis   of  the  accounting  prayed) 
the  lessee  agreed  absolutely  to  prosecute  the 
work  of  mining  with  due  diligence,  and  there- 
under it  had  no  stated  opinion  to  terminate 
the  contract  upon  giving  sixty  days'  notice, 
as  it  had  under  the  first  lease.    .     .     .     The 
second  contract — the  one  under  which  the  bill 
is  filed-'-expressly  provides  that  the  failure 
of  the  leasee  to  pay  the  royalties  shall  work 
a  forfeiture  of  the  lease,  and  that  after  such 
a  forfeiture  all  the  lessee's  rights  shall  cease 
0Skd   terminate.     The  bill   alleges   such    for- 
feiture, and  that  the  tram  tracks,  etc.,  there- 
by became  the  property  of  the  lessor,  and,  if 
thereafter  destroyed,  the  complainant  in  this 
auit  would  be  entitled  to  damages  therefor. 
The  lease  under  which  the  bill  is  filed,  provid- 
ing for  the  faithful  and  diligent  prosecution 
of  the  work  on  the  part  of  thie  lessee,  and, 
the  bill  alleging  a  failure  to  so  prosecute  it. 
the  complainant,  of  course,  would  be  entitled 
to  damages  on  account  of  such  failure,  and 
they  would   be  recoverable  in  this  suit,  as 
incidental  to  the  accounting  and  to   afford 
complete  relief. 

In  Northern  Light  Min.  Co.  v.  Blue  Goose 
Hin.  Co.  25  Cal.  App.  282,  143  Pac.  540,  it 
appeared  that  the  plaintiff  leased  to  the 
defendant  certain  land  for  the  purpose  of 
dredging   gold    and    ot^ier    precioua   metals. 
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The  term  of  the  lease  was  for  three  jears, 
beginning  May  '10th,  1907.  The  considera- 
tion the  plaintiff  was  to  receive  was  a  stip- 
ulated royalty  and  the  defendant  agreed  to 
work  all  the  gold-bearing  gravel  on  said 
claims  from  rim  to  rim  wherever  it  was 
practical  to  float  the  dredger  and  to  do  the 
work  as  steadily  and  continuously  from  the 
date  of  the  lease  as  the  weather  and  season 
of  each  year  would  permit  during  the  term. 
The  defendant  commenced  operations  as  per 
agreement  and  worked  until  September  11, 
1909.  On  that  day  it  ceased  and  never  re- 
commenced. It  was  held  that  the  plaintiff 
could  recover  from  the  defendant,  for  its 
breach  of  covenant,  damages  measured  by  the 
stipulated  royalty.  The  court  said:  "Plain- 
tiff's theory,  as  stated  by  its  counsel  and  as 
appears  from  the  record,  was  that  the  de- 
fendant was  answerable  to  it  for  the  damage 
occasioned  by  the  deliberate  breach  of  its 
affirmative  obligation  to  work  the  property. 
It  is  not  disputed  by  appellant  that  it  did 
abandon  the  work  nor  is  it  claimed  that  the 
ground  into  which  the  dredger  was  entering 
on  August  12  was  not  dredgable  or  that  the 
season  prevented  further  operations.  The 
sole  contention  of  defendant  seems  to  have 
been  that  it  was  justified  in  discontinuing 
the  work  for  the  reason  that  the  remaining 
ground  was  not  rich  enough  to  enable  de- 
fendant to  dredge  it  at  a  profit  and  that  if 
it  continued  work  the  dredger  would  be  so  far 
soutli  at  the  end  of  the  season  that  the  whole 
of  the  next  season  would  be  lost  in  moving 
up  stream  to  the  scene  of  its  next  operations. 
.  .  .  There  is  no  doubt  that  bv  the  terms 
of  the  lease  defendant  bound  itself  to  work 
continuously  as  far  as  the  weather  and  the 
season  of  the  year  would  permit.  Otherwise, 
what  do  the  following  words  mean:  *To  do 
said  work  as  steadily  and  continuously  as 
the  weather  and  the  season  of  the  vear  will 
permit?*  While  it  is  not  expressly  provided 
that  the  work  shall  continue  until  the  end 
of  the  lease,  this  is  necessarily  implied  in 
the  use  of  the  phrase  'from  date  of  this  lease.' 
It  is  thus  to  be  seen  that  no  warrant  exists 
for  the  contention  that  appellant  might  dis- 
continue the  work  if  it  proved  unprofitable 
or  by  reason  of  any  such  custom  that  was 
supposed  to  prevail.  It  could  hardly  be  made 
to  appear  more  clearly  that  appellant  was 
obligated  to  continue  dredging  during  the 
entire  term  of  the  lease  except  when  pre- 
vented by  the  weather  and  the  season  of  the 
year.  .  .  .  Under  the  contract  it  was  the 
duty  of  defendant  to  operate  its  dredger 
not  only  during  the  entire  period  that  it  was 
operated,  but  also  for  sixty-seven  days  addi- 
tional. It  is  equally  true  that  •respondent 
was  entitled  to  the  specified  percentage  of 
what  was  extracted,  however  much  or  little, 
and  what  would  have  been  extracted  had  the 
Ann.  Cas.  1917  E. — 78. 


work  continued  for  the  entire  term.  It  was 
the  good  fortune  of  appellant  to  strike  a 
rich  spot,  but  its  operation  there  was  affected 
by  the  same  terms  of  the  contract  as  applied 
to  the  other  ground.  Appellant  was  bound 
to  pay  and  deliver  to  respondent  a  certain 
percentage  *of  all  gold  and  precious  minerals 
extracted'  during  the  entire  season." 

In  Daughetee  v.  Ohio  Oil  Co.  263  111.  518, 
105  N.  £.  308,  it  appeared  that  the  plaintiff 
leased  to  the  assignors  of  the  defendant  a 
tract  of  land  of  190  acres  for  the  purpose  of 
extracting  oil  and  gas.  The  lease  was  exe- 
cuted June  3rd,  1904.  Immediately  there- 
after the  lessees  took  possession  of  the  land 
and  completed  the  first  well  by  July  6,  1904, 
but  they  never  operated  it.  In  1905  the  de- 
fendant became  the  lessee  and  from  that  date 
until  1909  drilled  nine  additional  wells.  It 
further  appeared  that  to  have  fully  and  com- 
|>letely  developed  the  oil  land  required  a  well 
for  each  ten  acres.  The  consideration  for  the 
lease  as  embodied  in  one  of  its  clauses, 
read  as  follows:  ''Second  parties  shall  with- 
in two  years  from  the  date  hereof  drill  to 
completion  a  test  well  upon  said  premises.  If 
gas  is  found  in  sufficient  quantities  to  trans- 
port, second  parties  agree  to  pay  first  party 
the  sum  of  $100  per  year  for  the  gas  product 
of  each  well  from  which  gas  is  transported, 
payable  quarterly,  when  a  market  is  found 
for  the  gas,  and  first  party  to  have  gas  free 
of  cost  to  heat  and  light  one  dwelling  house, 
to  be  transported  at  first  party's  cost.  If 
oil  be  found  in  paying  quantities  the  first 
party  shall  have  one-eighth  part  of  all  oil 
produced  and  saved  from  said  premises,  to 
be  delivered  in  the  pipe  line  witji  which  sec- 
ond parties  shall  connect  their  wells.  .  .  . 
In  case  no  well  is  completed  on  said  premises 
within  twenty-four  months  from  this  date, 
the  parties  of  the  second  part  shall  pay  to 
the  party  of  the  first  part  a  rental  at  rate  of 
twenty-five  cents  per  acre  per  year,  to  be  paid 
annually  at  close  of  the  first  quarter  of  each 
such  rental  year,  counting  from  the  expira*- 
tion  of  said  twenty-four  months."  In  an 
action  by  the  plaintiff  against  the  defendant 
for  damages  for  failure  to  proceed  with  due 
diligence  to  put  down  as  many  additional 
wells  as  were  necessary  to  develop  the  land 
properly,  it  was  held  that  the  defendant,  un- 
der the  terms  of  the  lease,  impliedly  contrstct- 
ed  to  use  such  due  diligence,  and  was  there- 
fore liable  in  damages  for  failure  to  6o  so. 

But  in  Butcher  v,  Greene,  60  Ind.  App. 
692,  98  N.  E.  876,  it  appeared  that  the  plain- 
tiffs leased  to  the  defendant  a  certain  piece 
of  land  for  the  purpose  of  extracting  oil  and 
gas.  The  lease  provided  that  the  lessee  was 
to  commence  operations  within  three  months 
from  its  execution  or  pay  a  certain  rental 
per  month  thereafter  until  the  completion  of 
the  first  well.    The  defendant  failed  both  in 
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doing  the  work  or  payisg  the  rentals.  It 
was  held  that  by  his  conduct,  the  defendant 
worked  a  forfeiture  of  the  lease,  but  that  this 
did  not  give  the  plaintiff  a  cause  of  action 
for  the  unpaid  rentals.  To  the  same  effect 
see  U.  S.  V.  Comet  Oil,  etc.  Co.  187  Fed.  674, 
wherein  the  court  said:  "It  is  further  con- 
tended by  the  plaintiff  that  the  provision  in 
the  lease  that,  in  case  of  failure  to  drill  a 
well  within  the  twelve  months,  the  lessee  may 
have  the  privilege  of  paying  $1  per  acre  per 
annum,  and  thereby  extend  the  time  within 
which  drilling  may  be  done,  not  to  exceed  five 
years,  amounts  to  an  obligation  on  the  part 
of  the  lessee  to  make  this  payment  of  $1 
per  acre  per  annum,  if  he  shall  delay  the 
drilling  of  the  well.  After  the  paragraph 
providing  for  advance  royalty,  to  be  paid 
during  the  term  of  the  lease,  comes  the  para- 
graph relating  to  this  payment  of  $1  per  acre 
per  annum.  It  is  not  entirely  an  innovation 
as  a  provision  in  oil  leases.  An  examination 
of  the  reports  discloses  that  provisions  simi' 
lar  to  this  have  long  been  features  of  oil 
leases  in  the  oil  regions  of  Pennsylvania, 
West  Virginia,  Ohio,  and  Indiana,  and  the 
courts  of  these  states  have  had  occasion  to 
consider  them.  .  .  .  Counsel  for  the  gov- 
ernment contends  that  the  effect  of  the  lan- 
guage used  in  the  provision  in  the  lease  at  bar 
is  essentially  different  from  that  of  the  lan- 
guage used  in  the  provisions  construed  in 
the  foregoing  decisions.  But  I  cannot  per- 
ceive any  substantial  difference,  and  the  con- 
clusions reached  in  the  decisions  cited  and 
quoted  seem  to  me  to  be  entirely  reasonable 
and  sound.  By  the  terms  of  the  lease  the 
lessee  is  given  a  fifteen-year  term  for  the  pro- 
duction of  oil  and  gas  from  the  premises 
described.  As  a  consideration  therefor,  the 
lessee  agrees  to  pay  the  lessor  ten  per  cent  of 
the  gross  proceeds  of  the  oil  extracted  and 
$150  per  year  on  each  gas-producing  well  it 
shall  use.  As  a  further  consideration,  the 
lessee  'agrees  and  binds  itself  ...  to  pay 
or  cause  to  be  paid  to  the  said  agent  for  the 
lessor,  as  advance  annual  royalties  on  this 
lease,'  fifteen  cents  per  acre  per  annum,  in  ad- 
vance, for  the  first  and  second  years;  thirty 
cents  for  the  third  and  fourth  years;  and  sev- 
enty-five cents  for  each  succeeding  year  of  the 
term  thereafter ;  and,  for  a  failure  to  pay  such 
advance  royalty  for  the  period  of  sixty  days 
after  due,  the  lease  is  subject  to  forfeiture 
at  the  option  of  the  secretary.  While  this 
is  termed  'advance  royalty,'  it  is  simply  a 
fixed  annual  rental  per  acre  for  the  land 
covered  by  the  lease,  insuring  to  the  lessor 
that  amount  of  revenue  from  the  land,  re- 
gardless of  whether  oil  or  gas  be  discovered  or 
not.  This  the  lessee  in  express  terms  agrees 
to  pay.  Now,  having  fixed  the  amount  of  roy- 
alty which  shall  be  paid  upon  the  production 
of  oil  and  gas,  and  having  fixed  an  annual 
rental  per  acre  which  shall  be  assured  to  the 


lessor  daring  the  term,  the  next  paragraph 
very  naturally  takes  up  the  question  of  the 
diligence  which  shall  be  exercised  by  the 
lessee  in  the  development  of  the  property.  He 
expressly  'agrees  to  exercise  diligence  in  the 
sinking  of  wells  for  oil  and  natural  gas.' 
The  measure  of  his  diligence  during  the  first 
twelve  months  succeeding  the  approval  of  the 
bond  shall  be  the  drilling  of  at  least  one 
well,  and,  if  he  fails  in  this,  the  lease  may,  in 
the  discretion  of  the  secretary,  be  declared 
null  and  void  after  ten  days'  notice.  Now  we 
have  a  demise  of  the  premises  by  the  lessor 
for  oil  and  gas  purposes  for  the  term  pre- 
scribed and  an  agreement  on  the  part  of  the 
lessee  to  pay  certain  royalties  on  oil  and  gas 
produced,  and  to  pay  a  certain  annual  rental 
per  acre  for  the  land  as  'advanced  royalties,' 
and  the  agreement  for  diligent  operation 
with  a  forfeiture  clause  in  case  of  failure  to 
develop.  Thai  follows  the  provision  that  the 
lessee  shall  have  the  'privilege'  of  delaying 
operations  for  the  term  of  five  years  by  pay- 
ing to  the  agent  for  the  use  of  the  lessor  the 
sum  of  $1  per  acre  per  annum,  unless^  not- 
withstanding such  payment,  the  secretary 
shall  determine  that  the  interests  of  the 
lessor  require  the  immediate  development  of 
the  property.  But  does  the  fact  that  this 
'privilege'  is  extended  to  him  and  accepted 
by  him  in  the  execution  of  the  lease  amount 
to  an  obligation  on  the  part  of  the  lessee 
to  exercise  the  privilege  in  case  of  failure  to 
drill  within  the  time  required?  If  so,  does 
it  not  amount  rather  to  an  alternative  than 
a  privilege — an  alternative  to  either  drill  the 
well  or  for  failure  to  do  so  to  pay  the  pen- 
alty of  $1  per  acre  per  annum?  In  my  opin- 
ion, the  term  'privilege'  is  used  here  in  the 
sense  of  'option.'  The  terms  'privilege'  and 
'option,'  in  the  sense  referred  to  here,  are 
held  to  mean  the  same  thing.  .  .  .  Havin^f 
failed  to  drill  the  well  within  the  time  re- 
quired, the  lessee  subjects  the  lease  to  for- 
feiture. This  he  has  the  privilege  or  option 
of  avoiding  by  paying  $1  per  acre,  if  he  de- 
sires to  do  so.  By  the  regulations  prescribed  by 
the  secretary,  he  has  twenty-five  days  after  the 
expiration  of  the  year  within  which  to  deter- 
mine whether  he  will  exercise  this  privilege; 
after  that  time  it  is  lost  to  him.  The  obli- 
gation to  pay  the  advance  royalty,  above 
referred  to,  is  clear  and  distinct.  The  pro- 
vision for  the  payment  of  $1  per  acre  to 
extend  the  time  for  drilling  would  not  have 
been  denominated  a  'privilege,'  had  it  been 
intended  that  it  should  amount  to  an  obliga- 
tion to  pay  that  amount,  but  would  have 
been  stated  in  the  same  clear  terms  used  as 
to  the  advance  royalty.  The  use  of  the  term 
'privilege'  ^s  not  consistent  with  any  such  in- 
tention; nor  do  I  find  anything  in  the  regu- 
lations referred  to  that  to  my  mind  manifest 
any  such  intention.  The  demurrer  as  to  this 
portion  of  the  plaintiff's  demand  is  well  taken. 
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.  .  .  The  demurierfl  are  therefore  sus- 
tained BO  far  as  they  relate  to  the  recovery 
sought  by  the  plaintiff  based  upon  the  pro- 
vision for  the  payment  of  $1  per  annum  in 
case  of  failure  to  drill  within  the  time  re- 
quired,  and  overruled  so  far  as  they  relate 
to  what  is  termed  advance  royalties.'* 

In  Lamar  v.  Farmer,  59  Ind.  App.  501,  109 
N.  E.  791,  the  court  construed  a  clause  in  a 
lease,  which  read  as  follows:  "5th.  Second 
party  agrees  to  commence  a  well  on  these 
premises  within  ninety  days  from  date,  or 
))ay  first  party  twenty-five  cents  per  acre  at 
the  end  of  each  three  months  thereafter  at 
the  Dale  Bank  of  Dale,  Ind.,  or  forfeit  this 
lease,  and  the  completion  of  such  well  shall 
be  a  full  liquidation  of  all  rentals  during 
the  remainder  of  the  term  of  this  lease.  6th. 
Second  party  may  at  any  time,  upon  the 
payment  of  one  dollar,  reassign  this  lease  to 
the  first  party  and  be  released  from  all  con- 
ditions herein  contained,  but  should  any 
rentals  be  due  at  any  time,  same  shall  be 
paid  to  date  of  reassignment."  The  court 
said:  "Appellant  contends  that  since  appellee, 
the  lessee,  did  not  commence  a  well  on  his 
premises,  and  did  not  pay  appellant  twenty- 
five  cents  per  acre  at  the  end  of  each  three 
monies  as  required  by  said  lease,  and  paid 
nothing  under  the  lease,  and  as  appellant 
had  not  declared  the  lease  forfeited,  there  is 
due  him  under  the  lease  twenty-five  cents  per 
acre  for  each  three  months  from  the  date  of 
the  lease  to  the  time  of  filing  the  complaint. 
His  contention  is  that  the  provision  for 
forfeiture  is  solely  for  the  benefit  of  the 
lessor,  and  the  lessee  cannot  eseape  liability 
for  rent  merely  by  failing  to  dig  wells.  This 
conclusion  is  supported  by  the  cases  of  Han- 
cock v.  Diamond  Plate  Glass  Ck).  (1904)  162 
Ind.  146,  70  N.  E.  149,  and  Risch  v.  Burch 
(1911)  176  Ind.  621,  95  N.  E.  123.  .  .  . 
We  do  not  ag^ee  with  appellee  that  the  con- 
dition stated  in  clause  5  of  the  lease,  'or 
forfeit  this  lease,'  means  that  the  lease  shall 
become  null  and  void,  without  some  act  of  the 
lessor  in  so  declaring  it.  By  clause  6  the 
lessee  might  at  any  time  reassign  the  lease, 
and  pay  one  dollar  and  the  rentals  then  due, 
and  be  freed  from  all  its  conditions.  This 
provision  was  dearly  inserted  for  the  benefit 
of  the  lessee,  and  it  seems  to  us  that  the 
conditions  in  clause  5  were  for  the  benefit  of 
the  lessor  and  upon  the  failure  of  the 
lessee  to  commence  a  well  within  the  stated 
time,  or  pay  the  specified  rents  or  reassign 
the  lease  according  to  its  terms,  the  lessor 
might  at  his  option  declare  the  lease  forfeit- 
ed, or  sue  for  the  rentals  under  the  lease. 
Thornton,  Oil  and  Gas  (2d  ed.)  §§  155,  238, 
240,  and  cases  cited.  It  was  said  by  the  su- 
preme court  in  the  very  similar  case  of  Han- 
cock V.  Diamond  Plate  Glass  Co.  supra,  'The 
promise  to  pay  for  what  it  received  from  the 
appellants  was  the  covenant  of  the  appellee, 


made  for  the  sole  benefit  of  appellants.  .  .  . 
A  promise  to  pay  cannot  be  fulfiled  by  a  fail- 
ure to  pay.  Performance  cannot  be  effected 
by  nonperformance,  nor  a  covenant  satisfied 
by  sixty  days'  default.  ...  In  cases 
like  this,  and  where  it  is  not  expressly 
provided  that  either  party,  or  that  the  cov- 
enantor, shall  have  the  right,  it  has  been 
uniformly  held,  so  far  as  we  have  observed, 
that  the  right  of  forfeiture  may  be 
exercised  by  the  covenantee,  and  not  by  the 
covenantor.  Such  a  provision  is  made  for  the 
security  of  the  one  who  is  to  be  benefited  by 
a  fulfilment  of  the  promise,  and  not  for  the 
benefit  of  the  one  whose  interest  lies  in  non- 
fulfilment.  Such  contracts  are  construed  to 
mean  that  upon  failure  of  the  operator  to  pay 
the  well  rental,  or  the  promised  sum  for 
delay  in  beginning  operations,  the  landowner 
may  elect  to  put  an  end  to  the  contract 
and  recover  what  is  due  him,  or  he  may  waive 
his  right  of  forfeiture  and  allow  the  contract 
to  run,  and  enforce  payments  as  provided  in 
that  instrument.  An  operator  will  not  be 
allowed  to  set  up  his  own  default  or  wrong 
in  discharge  of  his  obligation  to  a  landowner 
to  pay  for  what  he  has  bought.  There  is  no 
doubt  but  an  operator  may  be  relieved  of  his 
obligation  to  put  down  a  well,  or  to  pay  the 
sum  promised  for  his  failure,  upon  such  terms 
as  may  be  agreed  upon  in  the  contract,  eitlier 
of  benefit  to  the  landowner,  or  of  inconven- 
ience to  himself;  but  a  naked  default  or  non- 
performance, eueh  as  is  set  up  in  this  case, 
cannot  be  held  to  discharge  his  obligation.' " 
To  the  same  effect  see  Kokomo  Natural 
Gas,  etc.  Go.  v.  Matlock,  177  Ind.  225,  97  N. 
E.  787,  39  L.R.A.(N.S.)  675,  wherein  the 
court  said:  "This,  however,  is  not  an  action 
on  an  implied  agreement  but  on  an  express 
contract  to  pay  fifty  cents  an  acre  annually, 
not  as  rent,  but  as  compensation  for  the  de- 
lay. As  long  as  said  contract  was  in  force 
appellant  had  the  right  to  enter  on  said  land 
and  prospect  for  natural  gas  and  oil,  and  it 
is  liable  for  the  compensation  fixed  in  said 
contract  for  such  right,  to  the  date  said  lease 
was  canceled.  In  Hancock  v.  Diamond  Plate 
Glass  Co.  supra,  where  no  possession  had 
been  taken,  this  court  said :  'On  the  part  of  the 
company,  it  agreed,  in  equally  certain  terms, 
to  give  appellants  for  the  valuable  con- 
cession, a  supply  of  free  gas  for  domestic  use, 
and  pay  them  $20  in  cash,  not  for  one  year, 
but  for  every  year  that  might  elapse  before 
it  made  a  well  on  the  premises,  and  there- 
after $100  per  annum  for  each  well.  As  we 
have  seen,  the  company  has  not  bound  itself 
to  construct  a  gas  well  on  appellants'  land 
within  any  specified  time;  but  so  long  as 
natural  gas  continues  in  general  use  for 
manufacturing  purposes  it  has  bound  itself 
to  pay  the  annual  sum  of  $20  until  it  does 
make  such  a  well.  The  parties  themselves 
have  agreed  upon  the  thing  to  be  done,  and 
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the  exact  amount  to  be  paid  when  done,  and 
for  the  delaV  in  the  doinff  of  it,  and  we 
cawnot  look  beyond  the  agreement.  It  is  not 
to  be  supposed  for  a  moment  that  either  party 
understood  when  the  contract  was  entered 
into  that  the  company  was  to  have  these 
valuable  and  continuing  rights  without  ren- 
dering to  appellants  what  was  deemed  to  be 
A  coequal,  valuable,  continuing  consideration. 
Nor  is  it  to  be  doubted  that  it  was  the  mutual 
understanding  that,  as  long  as  the  company 
excluded  others  from  mining  the  gas  on  ap- 
pellants' land,  it  should  be  liable  for  the 
sum  it  agreed  to  pay  for  the  right  to  do  so. 
We  must  so  view  the  agreement,  because  in 
accord  with  the  plain,  simple  meaning  of  its 
terms,  and  in  harmony  with  a  proper  sense  of 
fairness   and   natural   justice." 

In  Culbertson  v.  lola  Portland  Cement  Co. 
87  Kan.  629,  Ann.  Cas.  1914A  610,  126  Pac. 
81,  the  court  said:  "This  provision  in  the 
lease  fixing  the  minimum  capacity  of  the 
wells  drilled  on  appellee's  land  evidently 
was  intended  to  impose  an  obligation  upon 
the  lessee  to  operate  any  well  of  that  capac- 
ity and  to  pay  to  appellee  the  stipulated 
rentals  and  royalties.  If,  when  a  well  was 
sunk  and  tested,  it  did  not  produce  the  quan- 
tity mentioned  the  lessee  was  not  required  to 
operate  it,  but  if  he  chose  to  operate  the  well 
and  take  gas  from  the  leased  land  no  reason 
so  seen  why  he  should  not  pay  the  stipulated 
share  to  the  lessor.  .  .  .  Appellants  say 
they  should  not  be  held  to  pay  for  the  gas 
because  the  lease  only  required  that  they 
pay  one-eighth  of  the  money  received  from 
the  sale  of  gas  and  that  they  did  not  sell 
gas  to  others.  The  taking  of  the  gas  from 
the  land  by  appellants  and  the  piping  of  it 
to  their  factory,  where  it  was  used  in  manu- 
facturing cement  that  was  sold  on  the  gen- 
eral market,  is  a  sale  within  the  meaning  of 
the  provision  of  the  lease.  Besides,  this  pro- 
vision was  intended  for  another  purpose,  as 
we  have  seen,  and  cannot  be  used  to  relieve 
appellants  from  paying  for  gas  actually  taken 
from  appellee's  land." 
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Physiciait*  and  Surgeons  <—  Injnnotion 
a|!:ain«t  Unlawful  Practioe. 

Under  Comp.  Laws  1907,  §  1737,  providing 
that  any  person  practicing  medicine,  surgery, 


or  obstetrics  within  the  state  contrary  to  law 
may,  at  the  instance  of  the  board  of  medical 
examiners,  be  enjoined  from  practicing  uintil 
lawfully  admitted  to  practice,  the  district 
court  has  equitable  jurisdiction,  on  complaint 
of  the  medical  examiners,  to  grant  injunction 
against  a  chiropractor  practicing  medicine, 
as  the  legislature  has  power  to  change,  abol- 
ish, or  enact  rules  of  equity,  as  in  the  instant 
case  by  authorizing  restraint  of  a  public  of- 
fense. • 

Wbat  Constitutes  Praotioe  of  Medicine 
^  CMropractic. 

Under  Laws  1911,  c.  93,  providing  that  any 
person  shall  be  regarded  as  practicing  medi- 
cine who  shall  diagnose,  treat,  operate  upon, 
prescribe,  or  advise  for  any  physical  or  men- 
tal ailment  or  any  abnormal  mental  or  phys- 
ical condition  of  another  after  having  re- 
ceived or  with  intent  to  receive  any  compen- 
sation, or  who  shall  hold  himself  out  as  a 
physician  or  a  surgeon,  a  "chiropractor,"  one 
professing  a  system  ojf  manipulations  which 
aims  to  cure  disease  by  the  mechanical  resto- 
ration of  displaced  or  subluxated  bones, 
especially  the  vertebrae,  to  their  normal  rela- 
tion, who  advertises  as  a  "Graduate  Chiro- 
practor, Ko  drugs,  or  surgery,  or  osteopathy. 
Try  chiropractic" — and  who  endeavors  not  so 
much  to  cure  ailments  as  to  permit  the  natu- 
ral "vital  forces  of  the  body,"  impeded  by 
luxation  of  vertebrae,  to  proceed  unhindered 
to  any  diseased  part  upon  readjusting  the 
displaced  vertebrae  with  his  bare  hands,  for 
which  he  receives  compensation,  is  "practicing 
medicine"  within  the  statute,  since  he  "diag- 
nosed" the  symptoms  of  his  patients  by  recog- 
nizing the  presence  of  disease  from  its  signs 
or  symptoms  in  deciding  as  to  its  character, 
and  thereafter  treated  them  for  compensation. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Weber  county: 
Howell,  Judge. 

Action  by  Board  of  Medical  Examiners  of 
Utah,  plaiatiif,  against  F.  J.  Freenor,  defend* 
ant.  Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion^ 
Aetibmbd. 

A,  B,  Pratt  and  George  HtUver^on  for  ap- 
pellant. 

A.  R.  Bwmes  and  J,  C  Davis  for  respond- 
ent. 

[432]  Stil\T7P,  C.  J. — ^The  defendant,  upon 
a  complaint  filed  by  the  state  board  of  medical 
examiners,  was  enjoined  from  practicing  medi- 
cine within  the  state  until  he  obtained  a 
license.  He  appeals.  His  chief  complaints 
are  that  injunction  will  not  lie,  and  that  the 
proved  committed  acts  did  not  constitute 
practicing  medicine  within  the  meaning  of 
the  statute.  Any  person  practicing  medicine 
within  the  state  without  a  certificate  or  li- 
cense is  guilty  of  a  misdemeanor.  C.  L.  1907, 
Section  1739.  "Practicing  medicine"  is  de- 
fined thus: 
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'Any  perBon  shall  be  regarded  as  practicing 
medicine  within  the  meaning  of  this  title, 
who  shall  diagnose,  treat>  operate  upon,  or 
prescribe  or  advise  for,  any  physical  or  mental 
ailment  or  any  abnormal,  mental  or  physi- 
cal condition  of  another,  after  having  received 
or  with  the  intent  to  receive  therefor,  either 
directly  or  indirectly,  any  fee,  gift,  compensa^ 
tion  or  other  pecuniary  benefit,  reward  or 
consideration;  or  who  shall  hold  himself  out 
by  means  of  signs,  cards,  advertisements  or 
otherwise,  as  a  physician  or  surgeon,"  etc. 
Laws  1911,  p.  135. 

It  further  is  provided  (C.  L,  1907,  Section 
1737)  that: 

''Any  person  practicing  medicine,  surgery, 
or  obstetrics  within  the  state  contrary  to 
law  may,  at  the  instance  of  the  board  [medi- 
cal examiners]  herein  created  appearing  as 
plaintij?  in  the  district  court,  be  enjoined  by 
said  court  from  practicing  medicine,  surgery, 
or  obstetrics  in  this  state  untill  such  person 
shall  have  been  by  said  board  lawfully  ad- 
mitted to  practice,"  etc. 

The  case  was  tried  to  the  court,  who  found 
the  issues  in  favor  of  the  plaintiff.  The  first 
point  made  is  that  the  alleged,  and  found 
facts,  if  they  constitute  practicing  medicine 
within  the  meaning  of  the  statute,  were  crim- 
inal, and  not  invasions  of  property  rights,  and 
that  equity  will  not  lend  its  aid  by  injunc- 
tion to  restrain  mere  violations  of  public  or 
penal  statutes,  except  so  far  as  it  may  be 
incidental  to  its  enforcement  of  property 
rights  or  other  matters  of  equitable  cogni- 
zance. To  support  this  numerous  cases  and 
authorities  are  cited,  among  them  1  High  on 
Injunction  (4th  Ed.)  Section  20;  6  Pomeroy's 
Equity,  Section  644;  22  Cyc.  902;  Taylor  v. 
Marshall,  255  111.  545,  99  N.  E.  638;  Tiede 
v,  [433]  Schmeidt,  99  Wis.  201,  74  N,  W.  798; 
Ewing  V.  Webster  City,  103  la.  226,  72  N. 
W.  511.  It  is  not  made  to  appear  that  there, 
as  here,  express  authority  by  statute  was 
conferred  to  grant  relief  in  the  particular 
instance  by  injunction.  We  need  not  inquire 
whether,  in  the  absence  of  the  statute,  equity 
had  jurisdiction.  It  is  not  claimed  that  the 
statute  is  unconstitutional.  It  is  claimed 
that  it  in  no  manner  conferred  equitable  pow- 
er which  the  court  theretofore,  under  its 
general  power,  did  not  have.  We  think  the 
statute  enlarged  the  power.  As  to  this  the 
court,  in  the  case  of  Allopathic  State  Board 
of  Medical  Examiners  v.  Fowler,  50  La.  Ann. 
1358,  24  So.  809,  said: 

"The  General  Assembly,  having  the  au- 
thority to  attach  prior  conditions  to  the  prac- 
tice of  medicine,  was  vested  with  the  right 
to  enforce  enactments  on  that  subject  by 
prescribing  penalties  for  violations  of  the 
same,  either  by  fine,  by  imprisonment,  or  by 
civil  remedies.  The  right  to  practice  medicine 
being  conditioned  by  law  upon  the  prior  ob- 


taining of  a  certificate  from  a  medical  board, 
plaintiffs  were  clearly  authorized  [under  an 
act],  when  they  had  reason  to  believe  that 
defendant  was  violating  the  law  in  this  re- 
spect, to  test  the  facts  of  the  case  through 
injunction." 

Supporting  this  are  also  the  cases  of  Ex 
p.  Allison,  99  Tex.  455,  90  S.  W.  870,  2  L.R.A. 
(N.S.)  1111,  122  Am.  St.  Rep.  663;  Sumner 
V.  Crawford,  91  Tex,  132,  41  S.  W.  994 ;  State 
V.  Roby,  142  Ind.  168,  41  N.  E.  145,  33  L.R.A. 
213,  51  Am.  St.  Rep.  174;  Mugler  v.  Kansas, 
123  U.  S.  623,  8  S.  Ct.  273,  31  U.  S.  (L.  ed.) 
205;  Eilenbecker  v.  Plymouth  County  Dist. 
Ct.  134  U.  S.  31,  10  S.  Ct,  424,  33  U.  S.  (L. 
cd.)  801;  Ohlrogg  v.  District  Ct.  126  la.  247, 
99  N.  W,  178;  State  v.  Durein,  46  Kan.  697, 
27  Pac.  148;  North  American  Ins.  Co.  v. 
Yates,  214  111.  272,  73  N.  £.  423.  These  cases 
and  the  following,  Littleton  v.  Fritz,  65  la. 
488,  22  N.  W.  641,  54  Am.  Rep.  19;  State 
Tax  Law  Case,  54  Mich.  350,  20  N.  W.  493, 
and  State  v.  Saunders,  66  N.  H.  39,  25  Atl. 
588,  IS  L.R.A.  646,  also  answer  the  further 
contentions  that  a  proceeding  by  injunction 
in  such  particular  is  a  denial  of  the  right 
of  trial  by  jury,  and,  as  the  defendant  may 
be  punished  on  a  criminal  prosecution,  if  he 
also  be  made  subject  to  an  injunction  and 
deprived  of  his  calling,  he  is  punished  twice 
for  the  same  offense  or  act.  Unless  prevent- 
ed by  some  constitutional  provision,  which 
is  [434]  not  claimed,  we  think  the  Legislature 
had  the  power  to  change,  abolish,  or  enact 
rules  of  equity,  and  hence  are  we  of  the  opin- 
ion that  the  court,  by  reason  of  the  statute, 
had  jurisdiction  to  proceed  as  it  did. 

This  brings  us  to  the  facts  and  to  the  ques- 
tion of  whether  the  defendant  practiced  medi- 
cine within  the  meaning  of  the  statute.  That 
he  had  no  license  or  certificate  is,  on  the  rec- 
ord, not  in  dispute.  He  is  what  is  termed  a 
chiropractor.  As  defined  by  Nelson's  Ency., 
chiropractic  is: 

"A  system  of  therapeutic  treatment  for  va- 
rious diseases,  through  the  adjusting  of  ar- 
ticulations of  the  human  body,  particularly 
those  of  the  spine,  with  the  object  of  relieving 
pressure  or  tension  upon  nerve  filaments.  The 
operations  are  performed  with  the  hands,  no 
drugs  being  administered." 

By  the  International  Ency.: 

"A  system  of  manipulations  which  aims  to 
cure  diseases  by  the  mechanical  restoration  of 
displaced  or  subluxated  bones,  especially  the 
vertebrae,  to  their  normal  relation.  It  is 
claimed  that  slight  displacements  of  the  spi- 
nal segments  are  frequent,  that  they  construct 
important  nerves  and  arteries,  and  that  chi- 
ropractic adjustment  corrects  the  displace- 
ment and  relieves  the  pressure." 

The  defendant  had  a  common  school  educa- 
tion, and  one  year  in  a  high  school.  From 
the  time  he  was  sixteen  to  thirty-one  yeare 
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of  age  he  was  a  machinist  working  in  machine 
shops.  Then  he  took  a  one-year's  course  and 
graduated  in  chiropractic  at  Dr.  Palmer's 
school  at  Davenport,  Iowa,  and  thereafter,  for 
about  four  years,  and  until  these  proceedings, 
practiced  his  profession  or  calling.  The  stat- 
ute (Laws  1911,  p.  132)  provides: 

"The  board  (medical  examiners)  shall  have 
power  to  examine  any  person  of  good  moral 
character  who  furnishes  satisfactory  proof  of 
having  received  a  degree  or  diploma  from  a 
legally  chartered  medical  college,  the  require- 
ments whereof  shall  include  the  following 
subjects  as  required  by  the  board  at  the 
present  time,  namely:  Histology,  anatomy, 
physiology,  chemistry,  toxicology,  urinalysis, 
therapeutics,  bacteriology,  pathology,  theory 
and  practice  of  medicine,  or  ostheopathy,  surg- 
ery, obstetrics,  materia  medica  or  osteopathic 
therapeutics,  gynecology,  pediatrics,  derma- 
tology, hygiene,  medical  jurisprudence,  oph- 
thalmology, otology,  rhinology,  laryngology. 
[435]  The  foregoing  showing  an  aggregate  of 
3,500  hours  and  any  legally  chartered  school- 
having  the  foregoing  requirements  shall  <be 
deemed  a  recognized  school  of  medicine.  Said 
applicant  shall  present  a  certificate  from  a 
high  school  of  the  first  grade  or  its  equivalent, 
and  shall  have  furnished  evidence  of  at  least 
two  units  work  in  Latin  and  German,  .  .  . 
and  if  upon  examination  of  such  person,  the 
board  is  satisfied  with  his  educational  at- 
tainments, and  that  the  applicant  is  qualified 
to  practice  medicine  and  surgery,  then  the 
board  shall  issue  a  certificate  to  such  person 
so  qualified  and  examined." 

It  is  not  claimed  that  Dr.  Palmer's  school 
met  these  requirements  or  that  the  defendant 
had  studied  or  had  knowledge  of  any  of  these 
subjects,  except  anatomy,  physiology,  toxi- 
cology, urinalysis,  and  obstetrics.  And  thus 
is  it  apparent  that  he  did  not  possess  a  degree 
or  diploma  of  such  a  college  as  is  required 
by  the  statute  to  entitle  him  to  take  an  ex- 
amination. He  maintained  an  office  at  Ogden, 
and  in  the  newspapers  advertised  as  a  "Grad- 
uate Chiropractor.  No  drugs,  or  surgery,  or 
osteopathy.  Try  chiropractic.  Rooms  212- 
13-14  Col.  Hudson  Building.  Phone  311." 
Just  what  he  did  is  best  shown  by  the  testi- 
mony of  his  patients  wliom  he  treated  or 
manipulated,  and  by  his  own  testimony. 

One  of  them  testified: 

That  he  took  his  little  girl  to  the  defendant 
for  treatment.  "I  took  the  girl  there  to  see 
what  was  wrong  with  her,  and  I  asked  the 
doctor  what  was  the  cause,  and  he  said  it 
was  St.  Vitus'  dance,  and  I  asked  him  if  he 
thought  he  could  do  any  good,  and  he  said 
he  could;  he  undressed  the  baby  and  laid  it 
on  a  sort  of  table  and  pressed  on  her  spine, 
.  .  .  and  said  there  was  some  of  the  spine 
was  out  of  place,  and  by  putting  them  back 
U  would  cure  the  case.    ...    He  said  that 


the  spine  was  out  of  adjustment,  needed  re- 
placing, needed  resetting,  or  something,  .  .  . 
wanted  to  know  if  the  baby  was  ever  hurt, 
and  I  told  him  she  was,  and  at  that  time  he 
said  as  soon  as  he  examined  her  he  could  see 
she  had  been  hurt  upon  the  head.'' 

Another  witness  testified: 

That  he  had  been  sick  for  several  months, 
and  asked  the  defendant  if  he  could  help  him. 
The  defendant  replied  that  he  [436]  could. 
"He  put  me  on  a  table;  he  pressed  my  spine 
three  times;  he  worked  on  me  a  minute  or 
two;  ...  he  said  he  would  cure  me  in 
eight  or  ten  days." 

Another  testified : 

"I  consulted  him  about  my  condition,  send 
he  told  me  what  the  matter  was,  and  he  told 
me  that  he  could  guarantee  me  a  cure.  He 
said  I  had  a  goiter;  that  he  would  cure  me 
for  $60.  He  gave  me  the  adjustments,  that 
is  what  he  calls  it;  all  his  treatments,  he  gives 
the  adjustment  of  the  spine,  that  is,  the  main 
part.  He  has  a  table,  I  should  judge,  about 
five  or  six  feet  long.  It  has  a  place  for  your 
feet  and  a  headrest,  and  the  other  part  is 
just  hollow,  and  you  are  face  downward,  and 
he  adjusts  the  spine  or  the  neck. 
He  does  it  with  his  hands  and  fingers.  I 
think  I  went  up  there  three  months.  .  .  . 
1  had  a  goiter.  I  had  been  to  medical  men 
and  had  them  treat  me.  A  regular  practicing 
physician  told  me  the  best  thing  was  to  have 
it  taken  out,  and  then  I  went  to  Freenor. 
.  .  .  He  examined  my  spine.  .  .  .  He 
simply  placed  his  hands  along  the  spinal 
column,  and  asked  me  if  there  was  any  sore- 
ness, and  when  I  told  him  there  was  he  placed 
pressure  on  that  part  of  my  spine.  . 
While  I  was  in  his  office  he  called  my  atten- 
tion to  another  patient  who  had  epileptic 
fits,  and  he  said  he  could  cure  thein.  .  .  . 
He  showed  me  how  he  adjusted  him  for  it- 
The  young  man  thought  he  had  a  goiter,  but 
he  [the  defendant]  said  it  was  no  more  goi- 
ter than  anything  else,  but  he  didn't  have 
a  goiter;  that  what  he  had  was  this  other. 
He  just  took  his  hand  and  ran  down  his  spine, 
and  he  told  me  just  exactly  where  it  was  and 
how  he  did  in  order  to  cure  this  disease." 

Another  testified: 

"I  took  the  baby  up  there.  He  examined 
the  baby  down  the  spine  and  neck.  He  said 
it  was  a  weakness  of  the  spine  that  ailed  the 
baby;  there  were  three  disconnections;  that 
the  spine  wanted  to  be  adjusted.  I  have  been 
taking  her  ever  since  until  now,  and  he  is 
treating  her  now.  ...  I  have  paid  him 
eighty  dollars.  ...  I  saw  improvements 
in  the  child  in  about  three  weeks,  .  . 
and  the  child  is  continuing  to  improve.  .  .  . 
I  had  taken  the  child  to  medical  doctors,  and 
they  didn't  give  me  any  relief.  .  .  .  He 
told  [437]  me  what  the  cause  was  that  ailed 
the  baby.    He  told  me  that  the  injury  to  the 
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spine  was  probably  caused  in  cbildbirth,  and 
I  could  see  there  had  been  injury  to  it.*' 

Another  witness  testified: 

"He  examined  my  daughter  and  told  me 
what  ailed  her.  He  said  diabetes.  He  only 
adjusted  her  spine.  She  lay  on  his  table. 
.  .  .  I  think  it  was  the  seyenth  or  eighth 
joint  where  he  adjusted  it.  He  didn't  say 
he  could  cure  my  daughter.  He  has  been 
treating  her  right  along.  .  .  .  Two  doctor's 
had  treated  her.  She  got  no  relief,  and  then 
I  went  to  Freenor  in  despair.  He  took  and 
pressed  her  back,  felt  the  yertebrae  as  they 
go  along  there,  and  he  pressed  on  a  particular 
vertebra.  ...  It  showed  that  the  yertebrae 
was  out  of  alignment  at  that  point,  and  that 
appeared  to  be  more  tender  than  the  other 
places.  ...  It  was  about  the  eighth,  I 
think,  from  the  neck.  ...  He  put  his 
hand  on  the  spinal  column  at  that  place  and 
gaye  some  pressure  and  adjusted  the  yerte- 
bra.  .  .  .  My  daughter  has  improyed; 
.    .    .    she  is  gaining  right  along." 

Another  testified: 

"I  had  been  quite  sick,  and  I  tried  seyeral 
things,  and  couldn't  get  relief."  She  went 
to  the  defendant.  "I  think  he  told  me  what 
he  thought  ailed  me.  The  back  had  been 
jarred  and  kind  of  grown  together.  He  didn't 
giye  it  a  name.  He  said  my  spleen  ailed  me. 
It  was  spleen  anaemia.  I  took  some  treat- 
ments. I  don't  exactly  know  how  many. 
.  .  .  He  told  me  that  this  trouble  came 
from  the  backbone,  from  the  nerve  being 
pinched.  ...  He  told  me  that  the  verte- 
brae was  out  of  normal  condition.  He  told 
me  it  was  subluxed.  There  was  two  or  three 
of  the  yertebrae  adjusted.  ...  He  called 
my  attention  that  certain  nerves  coming 
through  the  spinal  colunm,  through  the  fora- 
mina lead  to  certain  organs  of  the  body,  and 
these  particular  places  where  I  felt  a  sore- 
ness were  places  where  the  nerves  came  out 
and  ran  to  the  spleen,  and  at  that  particular 
place  there  was  a  sort  of  squeezing  of  the 
nerves  supplying  the  control  of  the  spleen." 

Another  testified: 

"We  took  our  little  boy  up  there.  He 
looked  at  the  boy.  I  told  him  he  had  in- 
fant's paralysis,  and  that  he  was  paralyzed, 
[438]  and  he  looked  at  hun»  and  he  told  him 
he  might  get  the  boy  better.  He  couldn't  tell 
me  sure.  He  made  an  examination.  .  .  . 
The  little  boy's  leg  was  paralyzed ;  he  couldn't 
i^ralk.  The  doctor  looked  along  the  backbone, 
he  looked  at  the  leg,  and  looked  at  the  back. 
I  saw  him  press  on  the  backbone  quickly  and 
gently.  The  little  boy  didn't  get  better,  be- 
cause I  quit." 

Another  testified: 

That  she  was  ill;  that  her  hands  and  feet 
would  get  numb  just  like  they  were  para- 
lyzed; that  she  had  severe  pain  in  the  neck 
and  back  of  her  head  for  six  years.     "He 


didn't  tell  me  what  ailed  me,  only  in  a  way. 
He  said  for  one  thing  I  was  tired  and  worn 
out  and  poor  circulation  of  the  blood,  and  was 
caused  from  the  spine.  He  said  he  might  help 
me;  he  wasn't  certain.  ...  He  adjusted 
my  spine.  .  .  .  He  put  his  hand  down  my 
spinal  column  and  found  eight  different  places 
in  my  spine  that  was  very  bad.  ...  He 
didn't  say  what  the  trouble  was.  He  just 
treated  me  and  kept  his  mouth  shut;  he 
didn't  say  anything  about  it.  He  put  his 
hands  on  my  spine  and  gave  a  quick  move- 
ment. ...  It  cured  me  sound  and  well 
from  that  pain  in  my  head." 

Another  witness  consulted  the  defendant 
for  pain  in  the  head.  He  told  her — 
"there  was  a  vertebra  right  here  between  my 
shoulders  that  was  out  of  place.  .  .  .  He 
just  used  his  hands  and  pressed  on  that  verte- 
bra and  put  it  back  in  place.  ...  He 
said  the  fourth  or  fifth  .  .  .  was  out  of 
place,  and  that  would  cause  the  arteries  to 
be  shut  off  going  to  this  side  of  the  head,  the 
nerves,  and  that  it  stopped  the  circulation  of 
the  blood,  and  by  putting  that  back  into  place 
would  overcome  this.  I  took  my  child  to  the 
defendant.  .  .  .  He  showed  me  a  couple 
of  yertebrae  that  were  out  of  place.  I  oould 
see  they  were  out  of  line.  He  placed  the  child 
upon  the  table;  then  put  his  hand  on  the 
child's  back  along  the  yertebrae  and  gave  a 
quick  shove  or  push.  ...  It  cried  and 
walked  in  his  sleep  for  six  years.  The  child 
got  over  it,  and  has  not  been  troubled  since." 

Other  witnesses  testified  to  similar  treat- 
ments for  other  ailments.  All  of  them  testi- 
fied that  the  defendant  used  no  drugs,  ad- 
ministered no  medicine,  nor  used  any  instru- 
ment or  agency  [439]  except  his  hands.  All 
but  one  or  two  testified  that  tbey  paid  him 
for  the  treatments  from  $10  to  $80.  Most  of 
them  testified  that  they  were  benefited  by  the 
treatments. 

The  defendant  was  a  witness  in  his  own  be- 
half. After  defining  the  system  of  chiro- 
practic, he  testified: 

"As  a  chiropractor,  I  claim  that,  if  a 
vertebra  is  out  of  proper  relation  to  the 
others,  it  impinges  or  presses  upon  some 
nerve,  and  that  that  impingement  or  pressure 
upon  some  nerve  interferes  with  the  trans- 
mission of  the  vital  force  to  the  tissues  and 
organs  of  the  body,  and  my  purpose  is  merely 
to  remove  that  pressizre,  to  the  end  that  the 
normal  transmission  of  life  energy  may  be 
carried  to  the  organs  and  tissues  of  the  body. 
At  the  point  in  the  spine  where  I  adjust  the 
vertebrae  there  is  no  diseased  condition  nor 
abnormal  or  pathological  condition  in  a  dis- 
eased sense.  These  parts,  though  slightly  out 
of  place,  are  nevertheless  nomml  and  healthy. 
There  may,  however,  as  a  result  of  the  con- 
dition I  describe  in  the  spine,  be  disease  in 
some  or  all  parts  of  the  body.     The  chlro- 
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praetor  has  nothing  to  do  with  the  diseased 
part.  All  I  do  is  to  adjust  the  vertehrae  to 
their  normal  position  to  take  the  pressure  off 
the  nerve  that  is  hindering  a  normal  flow  of 
life  energy  and  producing  a  lack  of  function 
in  those  tissues  manifesting  disease.  .  .  • 
I  do  not  make  any  diagnosis  of  the  patient. 
I  do  not  do  anything  except  what  I  have  al- 
ready described.  The  thing  I  do  there  I  call 
an  adjustment.  My  hands  are  locked,  and  the 
movement  is  by  straightening  the  arm  as 
rapidly  as  possible,  like  that,  for  the  reason 
that  I  attempt  to  remove  that  vertebra  alone. 
If  I  used  a  heavy  forceful  pressure,  I  would 
move  the  whole  spine,  and  what  I  want  to  do 
is  just  to  move  the  one  vertebra  that  is  out  of 
position,  and  I  must  strike  it  like  you  would 
plain  brick,  if  you  wanted  to  move  one  of  the 
bricks  into  alignment,  that  is  all  you  do  in 
making  the  adjustment.  .  .  .  The  school 
I  attended  [Palmer  School  of  Chiropractic] 
does  not  tell  how  to  treat  kinds  of  diseases;  it 
doesn't  try  to  distinguish  between  one  disease 
and  another,  except  so  far  as  they  want  to 
teach  terminology.  If  a  fellow  said,  'I  have 
got  Bright's  disease,'  well,  you  wouldn't 
know  what  Bright's  disease  was,  or  if  he  said 
he  had  diabetes  millitus,  you  wouldn't  know 
what  that  was,  or  neuralgia,  or  inflammation; 
it  is  to  distinguish  [440]  the  meaning  of  the 
terms.  They  teach  how  to  distinguish  be- 
tween different  diseases.  In  my  practice  I 
don't  try  to  distinguish;  it  is  not  necessary. 
If  a  person  came  into  my  office  and  says,  'I 
have  diabetes,'  his  word  would  not  count  any- 
thing more  than  mine  would  if  I  said  he  had 
diabetes.  .  .  .  Diabetes  insipidis  is  the 
name  for  the  disease  where  there  is  an  ab- 
normal flow  of  urine  without  sugar  in  it.  It 
is  not  a  diseased  condition  of  the'  kidney.  It 
is  an  overproduction  of  the  kidney.  .  .  . 
There  is  a  disease  of  the  kidney.  Bright's 
disease  is  a  disease  of  the  kidney.  I  don't 
treat  Bright's  disease.  I  can  distinguish 
when  a  person  has  Bright's  disease.  I  would 
have  to  do  that  by  urinalysis.  If  a  patient 
comes  to  me  and  tells  me  that  he  has  Bright's 
disease,  I  don't  investigate  to  find  out  wheth- 
er or  not  he  has.  I  have  had  a  patient  come 
to  me  with  Bright's  disease.  I  did  not  make 
an  investigation  to  find  out  whether  it  was 
Bright's  disease.  He  had  been  to  several 
prominent  doctors  here,  and  they  all  said  he 
had  Bright's  disease,  and  that  they  couldn't 
help  him,  and  he  came  to  me,  and  I  just 
analyzed  his  spine  and  located  the  pressure 
on  the  nerves  leading  to  the  kidneys  that 
were  producing  this  disease,  and  after  that 
vertebra  was  placed  back  he  came  to  the  office 
and  told  me  that  he  had  gone  around  to  the 
doctors,  and  they  had  told  him  that  he  had 
no  Bright's  disease;  that  he  was  well,  and, 
in  fact,  passed  a  life  insurance.  ...  I 
took  his  word  for  it  that  he  had  Brighf  s 


disease.  I  didn't  determine  if  he  had  any 
disease  of  the  Icidney  at  all.  There  are  cer- 
tain nerves  that  run  from  the  spine  to  the 
kidneys  between  the  tenth  and  eleventh  and 
twelfth  dorsal  vertebrae,  occasionally  between 
the  twelfth  dorsal  and  first  dorsal  lumbar. 
The  spinal  cord  is  in  the  vertebrae.  It  runs 
right  down  through  the  center.  Certain 
nerves  extend  to  the  lungs.  They  come  from 
a^d  between  the  first,  second,  and  third,  and 
occasionally  between  the  third  and  fourth, 
dOTsal.  They  vary,  often  find  nerves  going  to 
the  intestines  as  high  up  as  between  the  ninth 
and  tenth  dorsal  vertebrae  and  as  low  down 
as  the  fifth  lumbar.  The  heart  is  usually 
governed  by  the  nerves  running  between  the 
first  and  second  and  third  dorsal  vertebrae. 
Persons  that  come  to  see  me  are  usually  sick 
and  ailing.  I  don't  treat  the  sick  and  ailing; 
I  simply  adjust  their  spine;  I  make  a  dis- 
tinction between  adjustment  and  [441]  treat- 
ment. If  a  person  comes  to  me  and  says^  'I 
am  troubled  with  diarrhea,'  I  analyze  the 
spine  to  determine  between  what  two  verte- 
brae the  nerve  is  being  pinched  at;  that  is  to 
locate  the  subluxation  that  is  the  cause  of  the 
impingement  of  that  particular  nerve  and 
make  the  adjustment  there  and  remove  the 
pressure.  I  don't  use  any  knives  at  all,  or 
mallets.  I  don't  see  that  I  operate  upon  them 
with  my  hands.  That  depends  upon  what 
people  think  is  operating.  If  a  person  comes 
in  and  says,  'I  am  not  feeling  well,'  I  just 
say,  'Go  behind  the  screen  and  strip  to  the 
waist  line;  I  will  analyze  your  spine.'  It  ia 
not  necessary  to  ask  what  is  the  matter, 
whether  they  have  headache,  or  anything.  By 
analyzing  the  spine  I  can  tell  whether  there 
is  a  pressure  exerted  on  the  nerves  leading 
to  the  various  organs.  These  organs  have 
many  different  functions;  and  to  say  what 
function  was  impinged  by  the  pressure  of  that 
nerve  would  be  utterly  impossible.  I  would 
know  that  pressure  existed,  but  whether  it 
caused  constipation,  whether  it  caused  tuber- 
culosis of  the  intestines,  or  whether  it  caused 
diarrhea  or  typhoid,  I  couldn't  tell  you  that, 
because  I  couldn't  see,  but  I  would  know  that 
the  pressure  exerted  there  may  produce  any 
one  of  various  affections;  the  name  signifies 
absolutely  nothing;  call  it  'Sadie  Jonea' 
would  be  just  as  good.  The  nerves  leading 
between  the  foraanina  from  the  spine  and  go 
to  the  intestines  also  have  ramifications  ex- 
tending to  the  I^gs,  the  generative  organs,  th^ 
bladder.  ...  If  a  person  came  into  my 
office  and  said  that  he  was  ill,  and  I  didn't 
ask  him  what  ailed  him  at  all,  but  told  him  to 
strip  off  and  go  in  and  get  on  the  operating 
table,  and  I  looked  at  his  back,  and  the  first, 
second,  and  third  dorsal  of  his  vertebrae  was 
normal,  I  would  conclude  that  he  didn't  have 
any  trouble  in  his  lungs,  and  then,  if  I  should 
go  along  the  ninth  or  tenth  vertebrae,  and 
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find  them  abnormal  or  out  of  place,  I  would 
Bay  that  would  be  the  cause  of  his  disease. 
The  eighth  yertebra  leads  to  the  stomach,  oc- 
casionally, very  rarely,  to  the  small  intestines, 
and  generally  to  the  spleen,  so  I  would  say,  if 
the  eighth  vertebra  was  out  of  adjustment, 
that  was  the  cause  of  his  illness,  provided  I 
didn't  find  any  others.  By  looking  at  the 
backbone  I  don't  diagnose  a  man's  difficulties 
or  disease.  .  .  .  Diagnose  is  trying  to 
name  something,  give  it  some  [442]  tangible 
name.  People  have  to  have  names,  and  we 
have  names  for  different  diseases;    that  is 


causes  hay  asthma.  A  [443]  person  may 
have  the  inflammation  all  through  the  winter 
time,  but  the  right  occasion  hasn't  happened. 
He  will  say  to  you,  'If  I  go  into  the  barn, 
I  will  have  hay  fever.'  He  knows  that  there 
is  an  occasion  waiting  for  him;  he  knows  that 
he  has  got  it,  but  the  occasion  isn't  there,  so 
he  doesn't  have  hay  fever  until  he  meets  that 
occasion,  and  he  knows  it  is  in  the  barn. 
.  .  .  Under  medical  treatment,  typhoid 
fever  has  to  run  its  course.  .  .  .  The 
chiropractor  would  notice  where  the  vital 
energy  was  shut  off.    He  would  simply  take 


why    we    study    terminology.      Doctors    say  *   the  pressure  off  that  vertebra,  and  permit  the 


Bright's  disease  in  order  to  convey  some 
meaning  to  me,  and  they  say  tonsilitis  in 
order  to  convey  some  meaning.  Those  names 
have  been  given  to  those  •  different  diseases 
arbitrarily.  When  a  patient  comes  in  and 
says  he  is  ill,  I  look  at  his  vertebrae  and  see 
whether  there  is  any  subluxation  of  that 
vertebrae.  ...  I  examine  the  spine  to 
find  what  is  the  cause  of  their  ailment,  but 
by  looking  at  the  apine  J  don't  think  I  diag- 
nose. I  adjusted  Mrs.  Mcnssen's  spine.  I 
never  monkeyed  with  her  goiter.  The  goiter 
was  an  enlargement  of  the  gland  of  the  throat. 
That  was  caused  by  the  impingement  of  some 
nerve  that  leads  to  the  throat.  I  found  an 
impingement  on  her  back,  and  I  concluded  in 
my  own  mind  that  was  the  cause  of  the  goiter, 
and  I  manipulated  that  vertabra  and  re- 
moved that  impingement.  I  know  what 
tonsilitis  is.  I  look  at  their  backbone,  and 
when  a  person  has  tonsilitis  there  is  an  im« 
pingement,  and  I  work  to  relieve  that  im- 
pingement. .  .  .  The  adjustment  tends  to 
remove  the  cause  what  is  hindering  the  body 
from  curing  itself.  ...  I  know  what  is 
caUed  consumption  of  the  lungs  as  much  as 
the  books  tell  us.  I  do  not  treat  that;  I  make 
an  adjustment  of  the  vertebrae  for  that. 
.  .  .  I  try  to  make  the  vertebrae  normal, 
and  then  let  nature  do  its  work.  ...  I 
adjust  the  vertebra  of  the  neck  for  the  eyes  to 
take  the  pressure  off  the  nerves.  I  start  with 
the  assumption  that  all  disease  is  caused  by 
some  displacement  of  some  vertebra;  that  is, 
95  per  cent  are  caused  that  way,  and  the 
others  through  an  accident  or  what  is  called 
trumatism.  ...  If  you  come  to  me  with 
heart  trouble,  and  I  palpate  down  over  the 
spine  with  my  fingers,  I  would  immediately 
locate  the  vertebra  that  is  causing  pressure 
on  the  nerve  and  prove  it  to  you  by  putting 
pressure  on  the  nerve  after  it  has  left  the 
foramen,  and  show  you  there  is  a  tenderness 
existing  there,  and  in  fact  on  the  entire  course 
of  that  nerve,  and  it  is  shutting  off  the  vital 
energy.  .  .  .  Bacteria  exist,  of  course,  in 
various  forms,  and  cause  various  diseases,  as 
doctors  say.  We  take  hay  fever.  This  is  a 
germ  disease.  It  is  inflammation  of  the  nasal 
lining  of  the  mucous  membrane  which  often 


normal  amount  of  vital  energy  to  extend  from 
the  brain  to  the  intestines,  resist  the  in- 
truder, and  throw  him  off  the  job,  and  you  are 
well.  ...  In  typhoid  there  is  a  serum 
used  which  is  supposed  to  be  a  preventive. 
.  .  .  There  is  a  well-recognized  serum  for 
diphtheria.  ...  In  case  of  diphtheria  I 
would  assume  that  that  was  caused  primarily 
by  some  difficulty  with  the  nerve  leading  from 
the  vertebrae,  and  I  would  seek  to  make  the 
vertebrae  normal  so  that  the  nerve  would  sup- 
ply the  necessary  energy  to  protect  the  tissues 
that  are  being  attacked  by  these  germs.  I 
wouldn't  seek  to  cure  the  disease,  but  simply 
to  remove  the  cause  of  it.  What  the  doctor 
does,  he  seeks  to  injeet  into  the  body  a  cer- 
tain serum  which  oonsists  of  forms  of  life 
which  attack  or  are  supposed  to  attack  these 
other  bacteria  which  are  causing  the  disease. 
And  wouldn't  It  take  an  intelligent  bunch 
of  bugs  to  hunt  out  that  other  bunch  and  fight 
them.  I  think  removing  the  cause  is  the 
better  way." 

Whether  the  doing  of  these  things  is  prae^ 
ticing  medicine  is  dependent  upon  the  statute. 
They,  under  some  statutes,  have  been  held 
not  practicing  medicine.  State  v.  Liffring, 
61  Ohio  St.  39,  55  N.  E.  168,  46  L.ll,A.  834, 
76  Am.  St.  Rep.  368 ;  State  v.  Herring,  70  N. 
J.  L.  34,  56  Atl.  670,  1  Ann.  Gas.  51 ;  Hayden 
V.  State,  81  Miss.  291,  33  So.  653,  95  Am.  St. 
Rep.  471;  State  v.  Gallagher,  101  Ark.  593, 
143  S.  W.  98,  38  L.R.A.(N.S.)  328;  Bennett 
V.  Ware,  4  Ga.  App.  293,  61  S.  E.  546.  These 
statutes  defined  the  practice  of  medicine  to  be 
the  prescribing,  directing,  or  applying  "any 
drug  or  medicine  or  other  agency,  or  appli- 
ance" for  the  treatment  of  disease,  etc.  Tlie 
rulings  were  influenced  by  the  maxim 
noaoi4ur  a  socUs,  in  obedience  to  which  the 
words  "agency"  and  "appliance*'  [444]  were 
held  limited  by  the  associated  words  "drugs" 
and  "medicine."  Our  statute  is  dissimilar. 
Under  it  one  is  practicing  medicine  who  for 
a  fee,  or  other  consideration,  shall  diagnose 
any  physical  or  mental  ailment,  or  any  ab- 
normal or  physical  condition  of  another,  or 
who  shall  treat  any  physical  or  mental  ail- 
ment, or  any  abnormal  or  physical  condition 
of  another,  or  who  shall  operate  upon  any 
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physical  or  mental  ailment,  or  abnormal  or 
mental,  or  physical  condition  of  another,  or 
who  shall  preacrihe  or  fidvise  for  any  physical 
or  mental  ailment,  or  any  abnormal  mental 
or  physical  condition  of  another,  or  who  shall 
hold  himself  out  as  a  physician  or  surgeon. 
In  the  case  of  State  v.  Yee  Foo  Lun,  45  Utah 
531,  147  Pac.  488,  we  said: 

"If  any  one  does  that  without  a  license,  he 
offends,  no  matter  what  remedy,  substance,  or 
thing  he  may  prescribe,  give,  administer,  or 
advise.  ...  He  offends  though  he  may 
give  or  administer  but  castor  oil,  or  Hos- 
tetter's  bitters,  or  a  boiled  concoction  of  bark, 
roots,  or  herbs,  or  may  give  nothing,  and  only 
advise  exercise  or  rest." 

The  statute  is  not  restricted  to  prescribing, 
giving,  administering,  or  applying  drugs, 
medicine,  or  other  agency  or  remedy.  It  is 
broad  and  unrestricted,  and  by  its  language 
was  intended  to  be  so.  The  court  in  State  v. 
Edmunds,  127  la.  333,  101  N.  W.  431,  said: 

"Undoubtedly  the  state  has  the  right  to  de- 
termine what  acts  shall  constitute  the  practic- 
ing of  the  healing  art,  and  it  may  impose  con- 
ditions on  the  exercise  of  that  privilege. 
.  .  .  Having  defined  the  terms  it  uses, 
courts  should  accept  the  definition  given,  and 
not  be  too  subtle  in  the  use  of  refined  dis- 
tinctions. To  save  its  people  from  quacks 
and  charlatans,  the  state  has  plenary  power 
to  prohibit  [prescribe]  or  supervise  the  exer- 
cise of  the  healing  art." 

Our  statute  is  similar  to  the  Illinois  stat- 
ute. There  it  was  held  that  one  practicing 
osteopathy  was  practicing  medicine  within  the 
meaning  of  that  statute  declaring  that  "any 
person  shall  be  regarded  as  practicing  medi- 
cine who  shall  treat,  operate  on,  or  prescribe 
for,  any 'physical  ailment  of  another."  Jones 
V.  People,  84  111.  App.  453.  Similar  rulings 
were  made  under  statutes  not  as  broad  as 
ours  (Bragg  v.  State,  134  Ala.  165,  32  So.  767, 
58  L.R.A.  925;  Little  v.  State,  60  Neb.  749, 
84  N.  W.  248,  51  L.R.A.  717 ;  State  v.  Gravett, 
65  Ohio  [446]  St.  289,  62  N.  E.  325,  55  L.R.A. 
791,  87  Am.  St.  Rep.  605),  likewise  that  chiro- 
practic is  practicing  medicine  (State  v.  John- 
son, 84  Kan.  411,  114  Pac.  390,  41  L.R.A. 
(N.S.)  539;  State  v.  Miller,  146  la.  521,  124 
N.  W.  167 ;  State  v.  Smith,  233  Mo.  242,  135 
S.  W.  465,  33  L.R.A.(N.S.)  179) ;  so  a  mag- 
netic healer  who  treated  a  lame  ankle  by  rub- 
bing the  affected  parts  (Parks  v.  State,  159 
Ind.  211,  64  N.  E.  862,  59  L.R.A.  190;  People 
T.  Gordon,  194  111.  560,  62  N.  £.  858,  88  Am. 
St.  Rep.  165;  Smith  v.  People,  51  Colo.  270, 
117  Pac.  612,  36  L.R.A.(N.S.)  158),  and  one 
who  professed  to  cure  disease  by  suggestive 
therapeutics  and  laying  on  of  hands  (Witty 
V.  State,  173  Ind.  404,  90  N.  E.  627,  25  L.R.A, 
(N.S.)  1297).  And  it  may  be  stated  that, 
under  statutes  similar  to  ours,  it  has  been 
quite  generally  held  that  what  the  defendant 
did  was  practicing  medicine  within  the  mean- 


ing of  the  statute.  Perhaps  an  exception  to 
this  is  the  case  of  Nelson  v.  State  Board  of 
Health,  108  Ky.  769,  67  S.  W.  601,  50  L.ItA. 
383.  Under  the  evidence  we  think  it  in- 
disputably shown  that  the  defendant  diag- 
nosed, treated,  and  operated  upon  physical 
ailments  and  abnormal  and  physical  con- 
ditions of  others  for  a  fee,  and  that  he  held 
himself  out  to  treat  such  ailments  and  con- 
ditions. True,  he  testified  that  he  made  no 
diagnosis;  but  he  cannot  exculpate  himself 
by  his  own  definition  of  that  term,  "trying  to 
name  something;  give  it  some  tangible  name" 
— a  definition  which  has  neither  judicial  nor 
scientific  sanction.  It  is  at  war  with  defini- 
tions of  lexicographers:  Webster  and  Stand- 
ard, "The  art  or  act  of  recognizing  the  pres- 
ence of  disease  from  its  signs  or  symptoms 
and  deciding  as  to  its  character;"  Inter- 
national Ency.,  "The  determination  of  the 
nature  of  a  disease  as  well  as  of  a  condition 
of  the  organ  or  tissues  affected" — and  mani- 
festly is  not  the  sense  in  which  the  term  is 
used  in  the  statute,  nor  in  which  it  is  either 
popularly  or  technically  understood.  The  de- 
fendant's statements  that  he  did  not  "diag- 
nose any  disease"  or  "the  patient,"  that  "he 
had  nothing  to  do  with  the  diseased  part,'' 
and  that  all  he  did  was  "to  look  at  the  spine 
and  vertebrae — analyze  the  spine — ^to  ascer- 
tain whether  there  was  any  displacement  or 
subluxation  or  any  other  abnormal  condition 
of  the  vertebrae,"  and  "whether  there  was 
pressure  or  an  impingement  of  the  nerves,  or 
an  interference  [446]  with  vital  energy  or 
force,  or  a  hindrance  of  the  normal  flow  of 
life  energy  producing  the  disease,"  and  "to 
examine  the  spine  to  find  what  is  the  cause 
of  their  ailment,"  are  mere  evasions  and  con- 
fusions of  what,  in  fact,  is  diagnosis  to  ascer- 
tain the  cause  of  the  disease  or  ailment.  So 
are  his  statements,  I  don't  treat  the  sick  or 
ailing;  I  merely  adjust  their  spine;  I  make  a 
distinction  between  adjustment  and  treat- 
ment;" that  he  "did  not  treat  goiter  but 
merely  manipulated  the  vertebrae  to  remove 
the  impingement  which  caused  it;"  nor  con- 
sumption, but  merely  "made  an  adjustment 
of  the  vertebrae  for  that;"  nor  the  eye,  simp- 
ly "adjusted  tiie  vertebrae  of  the  neck  for 
that;"  nor  tonsilitis,  or  diphtheria,  "merely 
made  the  vertebrae  normal  bo  that  the  nerve 
would  supply  the  necessary  energy  to  protect 
the  tissues  that  are  being  attacked  by  these 
germs."  Doing  these  things  the  defendant 
does  not  call  "treating  a  disease  or  ailment^" 
merely  "an  adjustment  to  remove  the  cause  of 
the  ailment,"  and  thus  again,  by  his  own 
and  unwarranted  definition,  seeks  to  exculpate 
himself.  As  well  say  that  a  regular  physi- 
cian did  not  treat  an  ailment  by  giving  or  ad- 
vising something  to  remove  the  cause  produc- 
ing the  ailment.  To  ascertain  and  re- 
move  the   cause   of   an   ailment   is    one   of 
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the  essentiala  sought  by  every  efficacious  sys- 
tem of  treatment.  It  is  difficult  to  understand 
how  removing  or  attempting  to  remove,  the 
cause  of  an  ailment  is  not  treating,  or  at- 
tempting to  treat  the  ailment  itself.  What- 
ever merits  or  demerits  the  system  of  chiro- 
practic may  have,  it  is  but  ^otism  to  assert 
that  it  is  the  only  system  which  seeks  to 
ascertain  and  remove  causes  of  disease  or  ail- 
ments, and  on  that  ground  to  claim  it  dis- 
tinguishable from  all  other  systems  of  treat- 
ment. 

The  law  is  not  concerned  with  the  question 
of  whether  chiropractic  is  as  good  as  or  better 
than  other  systems  of  treatment.  It  is  con- 
cerned with  the  question  that  before  any  one 
shall  undertake,  no  matter  by  what  system, 
to  diagnose,  treat,  operate  upon,  or  prescribe 
or  advise  for  any  physical  or  mental  ailment 
or  condition  of  another  for  a  fee  or  other 
consideration,  he  shall  possess  the  learning 
and  skill  required  by  the  statute  and  produce 
a  degree  or  diploma  from  a  college  meeting 
the  requirements  enumerated  in  the  statute, 
and  successfully  pass  an  examination  be- 
fore the  board  showing  his  competency. 
[447]  When  he  does  that,  then  he  can  prac- 
tice whatever  system  he  may  consider  the 
most  efficacious,  or  do  that  in  a  given  case 
which  he  thinks  will  produce  the  best  result. 
Until  he  does  that  he  cannot  practice  at  all, 
unless  he  comes  within  the  exception  of  the 
statute,  "those  who  heal  only  by  spiritual 
means  without  pretending  to  have  any  knowl- 
edge of  the  science  of  medicine,"  an  exception 
put  in  the  statute  to  permit  treatment  by 
Christian  Science  or  other  spiritual  means. 

When  we  look  to  the  testimony  of  the  de- 
fendant's patients,  it  very  clearly  appears 
that  he  not  only  diagnosed  physical  ailments 
and  abnormal  conditions,  but  also  treated 
them.  One  of  them  he  diagnosed  as  '*St. 
Vitis*  dance  J "  another  "a  goiter;"  another 
"spleen  anaemia;"  another  "diabetes;"  an- 
other as  "a  worn-out  condition"  and  "lack  of 
blood  circulation;"  and  all  of  them  as  dis- 
placed or  Bubluxed  vertebrae,  some  at  six  or 
eight  places.  These  he  manipulated  and  ad- 
justed to  remove  the  cause  producing  the  ail- 
ments which  he  said  the  patients  had.  That 
such  is  diagnosing  and  treating  an  ailment  or 
condition  of  another  cannot  successfully  be 
gainsaid.  As  stated  by  the  Illinois  court 
(Jones  V.  People,  supra),  if  that  "is  not  a 
treatment  or  operation  for  a  physical  ailment, 
what  is  it?  It  seems  to  us  the  mere  state- 
ment of  the  question  demonstrates  the  ab- 
surdity of  every  opposite  position." 

But  it  is  said  that,  if  such  a  system  as 
practiced  by  the  defendant  did  no  good,  it 
did  no  harm,  and  that  it  is  xmlike  administer- 
ing powerful  drugs  or  performing  surgica] 
operations  from  which  ill  consequences  ma; 
follow  unless  in  the  hands  of  the  skillful. 


Though  the  defendant's  treatments  may  b« 
harmless,  still  that  is  no  reason  to  permit 
him  to  violate  the  law.  The  statute  does  not 
say  that  one  may  operate  upon  or  treat  an 
ailment  of  another  so  long  as  he  does  him  no 
harm  or  shall  not  make  him  worse.  But  this 
oft-repeated  statement  does  not  bear  scrutiny. 
Much  harm  may  come  to  one  afflicted  with  an 
ailment  and  seeking  professional  advice  or 
aid  from  one  incompetent  to  give  it.  There 
are  many  ailments  in  their  acute  stages 
which,  if  correctly  diagnosed  and  properly 
treated,  yield  most  readily,  but,  if  not  recog- 
nized, and  not  properly  treated,  become,  in 
their  chronic  stages,  most  stubborn  [448]  and 
unyielding.  The  defendant  undertook  to 
treat  various  ailments  of  children  without 
even  professing  any  knowledge  whatever  of 
pediatrics,  and  many  other  ailments  where 
knowledge  of  histology,  biology,  pathology, 
and  other  branches  of  science  was  essential  to 
properly  recognize  and  understand  them.  It 
needs  no  argument  to  show  the  harm  that 
may  result  by  one  without  knowledge  of 
ophthalmology  attempting  to  treat  some  acute 
and  virulent  disease  of  the  eye  by  attributing 
the  cause  of  the  disease  to  a  subluxed  verte- 
brae of  the  neck  causing  "nerve  pressure,"  not 
that  the  manipulation  to  reduce  the  pretended 
subluxation  might  itself  do  harm,  but  that 
in  the  meantime  the  disease,  for  want  of 
recognition  and  proper  attention,  may  have 
progressed  to  a  stage  where  it  no  longer  can 
be  arrested. 

We  think  the  findings  are  well  supported  by 
the  evidence,  and  that  the  judgment  is  right. 

It  therefore  is  affirmed,  with  costs. 

McCarty,  J.,  concurs. 

Fbick,  J. — ^I  fully  concur  in  all  that  is  said 
by  the  Chief  Justice.  In  view  of  the  import- 
ance of  the  questions  involved,  however,  it 
may  not  be  out  of  place  for  me  to  make  a 
few  observations. 

It  is  seldom  that  the  wisdom,  utility,  and 
the  necessity  of  a  statute  can  be  so  forcibly 
and  irrefutably  demonstrated  in  an  opinion  aa 
is  the  case  in  the  preceding  opinion.  Here 
is  a  so-called  doctor  who,  without  hesitation, 
informs  us  in  the  first  quarter  of  the 
twentieth  century,  that: 

"In  case  of  diphtheria  I  would  assume  that 
that  was  caused  primarily  by  some  defect 
with  the  nerve  leading  from  the  vertebrae." 

Instead  of  arresting  the  deadly  toxins,  the 
doctor  would  merely  "palpate"  the  spine,  and 
in  that  way  attempt  a  cure. 

The  same  would  be  true,  he  informs  us,  in 
case  of  typhoid,  tuberculosis,  malaria,  or  any 
other  like  disease,  all  of  which,  it  has  been 
demonstrated  over  and  over  again,  are  caused 
by  some  form  of  bacilli  or  bacteria.  The  ex- 
periments and  experience  of  the  past  forty 
years,    all    of    which   have    become    publicly 
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[449]  known  and  may  be  found  in  the  health 
statistics  of  both  the  state  and  the  nation, 
are  thus  cast  to  the  winds,  and  we  are  in- 
formed by  the  doctor  that  ninety-five  per  cent 
of  all  human  ailments  are  caused  by  mere 
displacements  of  the  vertebrae.  Indeed,  the 
doctor  contends  that  in  case  one  suffers  from 
eye-strain,  or  some  other  eye  difficulty,  that 
in  all  probability  is  caused  by  astigmatism  or 
some  other  local  defect  in  the  eye,  he  would 
seek  and  find  both  the  cause  and  the  cure  by 
making  what  he  is  pleased  to  call  an  analysis 
of  the  vertebrae.  While  the  statute  in  ques- 
tion does  not  concern  itself  with  any  school 
of  medicine  or  system  of  healing,  or  treating 
those  afflicted  with  disease,  and  while  it  does 
neither  condemn  nor  approve  any  particular 
school  or  system,  yet  it  does  in  no  uncertain 
terms  require  those  who  desire  to  follow  any 
school  of  medicine  or  system  of  healing  and 
treating  the  sick  to  properly  prepare  and 
qualify  themselves  for  that  most  important 
duty.  If  an  applicant  is  qualified  under  the 
statute,  he  is  entitled  to  a  license  to  practice 
medicine  in  this  state.  The  law  assumes,  and 
it  may  well  do  so,  that  if  one  possesses  the 
theoretical  knowledge  required  by  the  statute, 
he  will  protect  the  best  interests  of  society. 
Under  such  circumstances  it  may  well  be  as- 
sumed that  the  one  who  is  so  qualified  will 
recognize  and  appreciate  the  difference  be- 
tween eyestrain  and  typhoid,  between  diph- 
theria and  a  sprained  joint,  between  com- 
municable and  noncommimicable  diseases. 
The  state  has  the  right,  and  it  is  its  duty,  to 
protect  the  public  against  all  contagious,  in- 
fectious, and  commimicable  diseases.  While 
any  adult  person  may  perhaps  choose  his  own 
doctor  and  method  or  system  of  treatment,  he 
has  no  right,  however,  in  case  he  is  afflicted 
with  a  communicable  disease,  to  expose  any 
other  person  to  such  disease.  Tliis  is  so 
whether  the  afflicted  person  or  his  doctor,  or 
both,  believe  in  the  modern  theory  of  disease 
or  not.  They  must  submit  to  the  law.  If 
such  were  not  the  case,  the  aim  and  efforts  of 
state  and  local  health  boards  to  minimize,  and 
if  possible,  to  stamp  out,  communicable  dis- 
eases, would  be  nullified.  Each  case  of  con- 
tagious or  infectious  disease,  in  the  hands  of 
a  man  like  the  defendant,  would  become  a 
center  of  infection  and  the  source  of  innumer- 
able other  like  cases.  The  aim  of  the  bodies 
aforesaid,  with  the  help  of  the  law,  is  to 
[450]  make  it  possible  for  all  who  are  born 
to  more  nearly  live  out  their  natural  expect- 
ancy of  life.  Not  only  is  society  as  a  whole 
vitally  interested  in  bringing  about  that  re- 
sult, but  the  individual  is  likewise  interested. 
That  is  not  only  on  account  of  the  economic 
value  of  a  human  life,  but  is  so  for 
many  other  reasons.  It  is  often  the 
case  that  those  who  are  without  means  are 
very  mucli  opposed  to  statutes  like  the  one 


in  question,  and  assume  that  they  are  inimical 
to  their  best  interests.  The  very  opposite  is 
the  fact.  As  matter  of  course,  each  laboring 
man  with  a  family  is  vitally  interested  in 
maintaining  his  own  as  well  as  his  family's 
good  health.  He  therefore  is  directly  inter- 
ested in  the  enforcement  of  every  law  which 
prevents  the  communication  and  spread  of 
disease.  Again,  the  poor  man  without  prop- 
erty, in  order  to  protect  his  family  against 
want  in  case  of  sickness  or  premature  death, 
must  carry  some  life,  and  at  times  other,  in- 
surance. We  all  know  that  the  rates  of  life 
insurance  are  based  upon  the  insured's  ex- 
pectancy of  life.  Now,  if  any  considerable 
number  of  those  who  are  insured  will  become 
afflicted  with,  and  prematurely  die  from,  com- 
municable diseases,  then  the  rates  of  those  in 
the  same  class  who  survive  must  be  very  ma- 
terially increased.  Vital  statistics  show  that 
a  very  large  per  cent  of  the  deaths  in  middle 
life  are  caused  by  preventable  diseases.  The 
survivors  must  thus  pay  more  than  their 
natural  share  of  the  burden  of  insurance. 
Again,  a  child,  or  one  in  early  manhood,  ntiay 
be  afflicted  with  a  communicable  disease 
which,  while  it  may  not  prove  fatal,  may 
nevertheless  lower  the  vitality  of  such  an  indi- 
vidual and  leave  him  a  weakling  totally  nn- 
prepared  to  withstand  the  ravages  of  disease. 
All  such  are  thus  made  a  burden,  not  only  to 
themselves,  but  to  those  upon  whom  they  are 
dependent.  It  is  of  the  utmost  importance  to 
all,  therefore,  that  all  communicable  diseases 
be  limited  to  as  few  individuals  as  it  is  pos- 
sible to  do.  The  state,  so  far  as  possible, 
should  prevent  those  who  do  not  possess  the 
requisite  qualifications  to  recognize  and  com- 
bat at  least  all  communicable*  diseases  from 
following  the  important  calling  of  healing  the 
sick. 

Tlie  fact  that  no  specific  has  as  yet  been  dis- 
covered for  all  communicable  diseases  is  no 
reason  why  those  who  desire  to  [451]  treat 
disease  should  not  qualify  under  the  statute. 
Nor  does  the  fact  in  any  way  do  away  "with 
the  demonstrated  facts  that  nearly  all,  if  not 
all,  of  the  communicable  diseases  are  caused 
by  the  different  baccilli  or  bacteria,  and  in 
many  instances  are  communicated  by  means 
of  insects  like  the  mosquito  or  house  fly,  or 
otherwise.  The  potent  fact  remains  that  in 
the  last  twenty-five  years  the  frightful  death 
rate  of  children  from  diphtheria  and  of  adults 
from  malaria,  typhoid,  yellow  fever,  etc.,  has 
been  greatly  reduced.  The  defendant  should 
know,  as  all  ot'icr  men  know,  that  the  verte- 
brae of  a  certain  individual  may  be  in  pre- 
cisely the  same  condition  in  Mississippi  that 
they  are  in  California  after  leaving  the  form- 
er state,  and  yet  in  the  former  state  he  may 
have  been  seriously  afflicted  with  malaria, 
while  in  the  latter  he  is  entirely  immune 
therefrom.     What  is  true  of  those  diseases  is 
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true  ol  many  others.  Why  then  insist  that 
tlie  cause  of  ninety-five  per  cent  of  all  diseases 
is  found  in  the  displacement  of  vertebrae?  It 
is  a  well-known  fact  that  every  system  ol 
healing  sometimes,  and  under  certain  circum« 
stances,  will  produce  imlooked-for  results, 
while  all  systems  sometimes  and  under  cer- 
tain circumstances  and  conditions,  fail  to  ac- 
complish what  is  expected.  It  therefore,  to  a 
certain  extent,  may  always  remain  true,  as 
was  so  well  said  more  than  3,000  years  ago: 

"Like  leaves  on  trees  the  race  of  man  is 

found, 
Now  green  in  youth,  now  withering  on  the 

ground ; 
Another  race  the  following  spring  supplies; 
They  fall  successive,  and  successive  rise." 


Vital  statistics  have,  however,  become 
publicly  known  whereby  it  is  shown  that  the 
causes  of  disease  are  becoming  more  and  more 
understood,  and  that  the  public  health  and 
welfare  are  being  safeguarded  best  by  those 
men  who  are  best  qualified  to  discover  and 
recognize  the  different  forms  of  organisms 
which  cause  diseases  in  the  human  body.  If 
the  present  statute,  in  connection  with  prop- 
er quarantine  regulations,  is  properly  en- 
forced, society  will  at  least  be  protected 
against  the  spread  of  communicable  diseases; 
and,  if  that  is  accomplished,-  the  question  of 
whether  one  or  the  other  system  of  healing 
is  applied  in  individual  cases  is  merely  of 
secondary  importance.  One  fact  must,  how- 
ever, be  conceded  by  all  fairminded  [462]  men 
of  every  school  of  medicine,  that  the  man  who 
is  so  blind  as  not  to  discover  danger  to  the 
human  family,  except  from  what  he  is  pleased 
to  call  dislocated  vertebrae,  had  better  become 
enlightened  by  complying  with  the  require- 
ments of  the  statute,  and,  after  doing  so  he, 
no  doubt,  will  discover  what  others  hare  dis- 
covered, that  in  practicing  medicine  and  in 
attempting  to  protect  the  human  family  from 
disease  "a  little  learning  is  a  dangerous 
thing." 


HOTE. 

The  reported  case  holds  that  a  chiropractor 
is  within  the  terms  of  a  statute  providing 
that  any  person  shall  be  regarded  as  practic- 
ing medicine  who  shall  for  compensation 
"diagnose,  treat,  operate  upon  or  prescribe  or 
advise  for  any  physical  or  mental  ailment." 
Massage  treatment  of  diseases  as  constitut- 
ing the  practice  of  medicine  is  discussed  in 
the  notes  to  Germany  v.  State,  Ann.  Cap. 
1913C  477,  and  Conn  y.  Zimmerman,  Ann. 
Caa.  19 16 A  858. 


CINCINNATI,  HAMILTON  AND  DAT- 
TON  RAILWAY  COMPANY 

V. 

McCUIXOM. 

Indiana  Supreme  Court — June  16,  1916. 
iSa  Ind.  6&6;  109  N.  E.  206. 


Pleadias  —  Supplemental  Pleading  -» 
Relation  to  Original. 

A  complaint  and  supplemental  complaint 
must  be  considered  as  a  single  pleading  when 
tested  by  demurrer. 

Abatement    and    Revival    «•    Death    of 
Injured  Person  —  Common-law  Rnle* 

At  common  law  a  right  of  action  for  per- 
sonal injuries  did  not  survive  the  person 
injured;  and,  in  case  an  action  had  been 
brought,  it  abated  on  the  death  of  either 
party. 

Constitntional    Law   —    Speelal    Privi- 
leges —  Meaning  of  Prohibition. 

Const.  U.  S.  Amend.  14,  is  a  prohibition 
against  the  states,  and  requires  that  all  bur- 
dens and  liabilities  imposed  by  law  shall  rest 
equally  upon  all  persons  under  like  circum- 
stances and  conditions,  and  Const.  Ind.  art. 
1,  §  23,  prohibiting  the  granting  to  any  citi- 
aen,  or  class  of  citizens,  privileges  or  im- 
munities, forbids  the  granting  of  privileges 
or  immunities  which  under  like  circumstances 
are  not  granted  to  all  citizens;  the  one  for- 
bidding the  curtailment  of  rights,  and  the 
other  the  enlargement  of  the  rights  of  some 
in  disparagement  of  the  rights  of  others. 

Same. 

Const.  U.  S.  Amend.  14,  and  Const.  Ind. 
art.  1,  §  23,  prohibiting  the  granting  of  privi- 
leges or  immunities,  do  not  forbid  classifica- 
tion of  persons  for  legislative  purposes,  and 
where  the  situation,  conditions,  and  circum- 
stances of  the  person  included  within  a  class 
to  which  the  law  is  made  to  apply  so  differ 
from  those  not  so  included  as  to  indicate  the 
propriety  of  making  the  law  applicable  only 
to  those  included  within  it,  and  the  law  ap- 
plies to  all  whom  the  reason  applies,  and 
excludes  all  to  whom  the  reason  excludes,  is 
not  unconstitutional,  and  a  classification  hav- 
ing a  reasonable  basis  will  not  be  condemned 
merely  because  it  is  so  framed  as  to  include 
all  within  the  reason  of  the  classification  and 
exclusion  of  others. 

Abatement  and  Revival  —  Statute  Pro- 
viding for  Survival  —  Validity. 

The  purpose  of  Burns'  Ann.  St,  1914,  §  286, 
providing  that,  whoever  has  a  claim  for  per- 
sonal injuries  and  obtains  a  judgment,  and  he 
dies  pending  the  appeal,  the  claim  shall  sur- 
vive, and  be  prosecuted  by  his  personal  repre- 
sentatives, is  to  provide  for  the  survival  of 
certain  actions,  and  the  classification  created 
by  the  statute  is  practical  and  not  palpably 
arbitrary,  and  is  not  in  conflict  with  Const. 
Ind.  art.  1,  §  23,  and  Const.  U.  8,  Amend.  14. 

[See  note  at  eud  of  this  case.] 
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Appeal  and  Error  —  Time  When  Ap- 
peal Is   Perfected. 

An  appeal  is  perfected  at  the  time  the 
transcript  and  assignment  of  errors  are  filed. 

"Pending  Appeal*'  —  Meaning  of 
Phrase. 

Bums'  Ann.  St.  1914,  §  286,  providing  that, 
whoever  has  a  claim  for  personal  injuries 
obtains  a  judgment,  and  who  dies  pending  the 
appeal  or  before  a  new  trial  after  re^versal, 
his  claim  naay  be  prosecuted  by  his  personal 
representatives,  must  be  construed  to  mean 
that  the  action  survives  to  the  personal  rep- 
resentative of  a  judgment  plaintiff,  dying 
•while  awaiting  an  appeal  or  during  the  con- 
tinuance of  the  appeal,  for  the  words  "pend- 
ing such  appear*  must  mean  during  the  time 
hetore  appeal,  and  while  an  appeal  is  im- 
pending, and  the  word  "pending"  means  dur- 
ing the  time  intervening  before,  awaiting, 
until,  and  the  statute,  so  construed,  is  not 
unconstitutional  as  class  legislation. 

Conatitntional  I«a^nr  —  Presumption  la 
Favor  of  Statute. 

Where  there  is  a  reasonable  doubt  as  to  the 
meaning  of  a  statute  the  court  must  adopt 
the  meaning  which  will  render  it  constitu- 
tional, for  an  act  must  be  upheld  by  the  court 
unless  its  repugnancy  to  the  Constitution 
clearly  appears  beyond  reasonable  doubt. 

Abatement  and  RevlTal  —  Statute 
Providing  for  Snrrival  —  Validity. 

The  enforcement  of  Burns'  Ann.  St.  1914, 
§  286,  authorizing  the  personal  representative 
of  one  obtaining  a  judgment  for  a  personal 
injury  to  prosecute  an  action  on  the  death  of 
the  judgment  plaintiff  pending  an  appeal,  or 
before  a  new  trial,  if  reversal  be  had,  does 
not  deprive  the  wrongdoer  of  property  with- 
out due  process  of  law,  for  the  statute  only 
requires  that  compensation  shall  be  made  for 
the  injuries  occasioned  by  the  wrongful  act, 
and  imposes  no  liability  in  favor  of  the  estate 
of  an  injured  person  w^hich  could  not  have 
been  enforced  in  his  favor  had  he  lived. 

[See  note  at  end  of  this  case.] 

Appeal  and  ZTrror  —  Briefs  —  Question 
Not  Discussed. 

Questions  not  discussed  in  appellant's  brief 
are  waived. 

Eneoutors  and  Administrators  —  Ae«- 
tion  by  Administrator  —  Right,  of 
Heirs  to  Release. 

An  action  for  personal  injuries,  prosecuted, 
on  plaintilTs  death  pending  an  appeal  from 
a  judgment  in  his  favor,  by  his  administra- 
tor, or  after  reversal  of  the  judgement,  as  au- 
thorized by  Burns'  Ann.  St.  1914,  §  286,  is 
based  on  the  wrong  inflicted  on  the  original 
plaintiff,  and  the  amount  recovered  is  sub- 
ject, in  the  hands  of  the  administrator,  to  the 
costs  of  administration,  payment  of  debts, 
and  distribution  of  balance  in  accordance 
with  the  statute  on  that  subject,  and  an  at- 
tempted release  by  heirs  is  not  available  as 
a  defense. 

Same. 

An  answer,  pleading  a  release  as  a  bar,  but 
which  does  not  aver  that  the  costs  of  the 
administration  have  been  paid,  or  that  there 


are  no  creditors  of  the  estate  Is  demurrable, 
though  it  avers  that  there  are  no  creditors 
who  have  filed  claims  against  the  estate,  since 
that  is  not  equivalent  to  an  averment  that 
there  are  no  claims. 

Master  and  Serrant  —  Assumptiom  of 
Risk  —  Proof  of  Knowledge  of  Ban- 
ger. 

In  determining  the  question  of  want  of 
knowledge  of  a  danger  by  an  employee  sus- 
taining a  personal  injury,  it  is  proper  to 
consider  all  the  facts  proved,  and  it  is  not 
necessary  that  jproof  be  made  by  direct  evi- 
dence, and  it  is  only  where  the  evidence 
points  neither  one  way  nor  the  other  that 
plaintiff  must  fail  for  want  of  afifirmative 
proof. 

Damages  -*  Personal  Injuries  —  Sich 
Benefits  as  Offset. 

An  instruction,  in  an  action  prosecuted  by 
an  administrator  of  a  decedent  sustaining  a 
personal  injury,  that  in  assessing  the  dam- 
ages defendant  was  entitled  to  cr^lit  for  any 
amount  decedent  might  have  received  by  way 
of  sick  benefits  on  account  of  his  injuries  was 
properly  refused,  because  allowing  a  credit  to 
defendant  for  sick  benefits,  though  he  had  not 
contributed  thereto. 

Appeal  from  Circuit  Court,  Marion  county: 
Rehstbb,  Judge. 

Action  by  Joseph  McCullom,  administrator 
of  estate  of  Joseph  W.  Roebuck,  deceased, 
plaintiff,  against  Cincinnati,  Hamilton  and 
Dayton  Railway  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.     Affibmed. 

JBlaan,  Fealer  d  Elamy  for  appellant. 
J.  Burdette  LUtle  and  WiUiam  F.  Elliott 
for  appellee. 

[559]  Laibt,  J. — ^This  action  was  originally 
brought  by  Joseph  W.  Roebuck  to  recover 
damages  for  personal  injuries  sustained  while 
he  was  employed  as  brakeman.  Roebuck  be- 
came insane  and  his  guardian  obtained  a 
judgment  against  appellant  from  which  it 
appealed.  The  judgment  was  reversed  by  the 
Appellate  Court  and  a  new  trial  ordered. 
Cincinnati,  etc.  R.  Co.  v.  McCullom  (1911) 
47  Ind.  App.  184,  93  K  E.  1033.  After  the 
case  was  certified  to  the  trial  court  appellee 
filed  a  supplemental  complaint  in  which  it 
is  shown  that  Joseph  W.  Roebuck  died  pend- 
ing the  appeal  and  that  appellee  was  ap- 
pointed as  his  administrator  and  as  such  had 
been  substituted  as  appellee  by  an  order  of 
the  Appellate  Court  while  the  cause  was  pend- 
ing in  that  court. 

Appellant  filed  a  demurrer  addressed  to 
the  complaint  and  supplemental  complaint 
upon  the  ground  that  such  complaints  taken 
together  do  not  state  facts  sufiicient  to  consti- 
tute a  cause  of  action.    It  is  well  settled  that 
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a  complaint  and  a  supplemental  complaint 
are  to  be  considered  together  as  a  single  plead- 
ing when  tested  by  demurrer.  Morey  v.  Ball 
(1883)  90  Ind.  450;  Peters  v.  Banta  (1889) 
120  Ind.  416,  22  N.  E.  95,  23  N.  E.  84.  By 
the  memorandum  attached  to  the  demurrer 
the  complaint  and  supplemental  complaint  are 
assailed  because  the  allegations  therein  con- 
tained show  that  the  person  in  whose  favor 
the  cause  of  action  for  personal  injury  arose 
was  dead  at  the  time  the  supplemental  com- 
plaint was  filed.  At  common  law  a  right  of 
action  for  personal  injuries  did  not  survive 
the  person  injured,  and  in  case  an  action  had 
been  brought  it  abated  upon  the  death  of 
either  party.  Boor  v.  Lowrey  ( 1885 )  103  Ind. 
468,  3  N.  E.  151,  53  Am.  Rep.  ?19;  Burns  v. 
Grand  Rapids,  etc.  R.  Co.  [660]  (1888)  113 
Ind.  169,  15  N.  E.  230,  1  R.  C.  L.  §  26,  p.  31. 
The  cause  of  action  in  this  case  abated  upon 
the  death  of  Roebuck  and  no  cause  of  action 
survived  to  his  administrator  unless  the 
common  law  has  been  changed  by  statute  in 
this  State.  Section  286  Burns  1914,  Acts 
1897  p.  227,  if  valid,  provides  for  the  sur- 
vival of  action  such  as  this,  but  if  it  is  un- 
constitutional as  claimed  by  appellant,  it  is 
without  force  or  effect. 

Appellant  takes  the  position  that  this  stat- 
ute violates  the  provisions  of  the  14th 
amendment  to  the  Federal  Constitution  and 
also  §  23,  Art.  1  of  the  Constitution  of  Indi- 
ana. The  14th  amendment  to  the  Federal 
Constitution  is  a  prohibition  against  the 
States,  and  the  portion  upon  which  appellant 
relies  reads  as  follows:  "No  State  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  State  deprive 
any  perosn  of  life,  liberty,  or  property  with- 
out due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws/'  Article  1,  §  23  of  the  Consti- 
tution of  Indiana  is  in  these  words:  "The 
General  Assembly  shall  not  grant  to  any  cit- 
izen, or  class  of  citizens  privileges  or  immuni- 
ties which,  upon  the  same  terms^  shall  not 
belong  to  all  citizens."  One  of  the  princi- 
ples upon  which  our  government  is  founded  is 
that  of  equality  of  right  and  this  principle  is 
emphasized  in  that  clause  of  the  14th  amend- 
ment which  prohibits  any  State  from  denying 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  This  consti- 
tutional guaranty  secures  to  every  person  his 
constitutional  rights  and  requires  that  all 
burdens  and  liabilities  imposed  by  law  shall 
rest  equally  upon  all  persons  under  like  cir- 
cumstances and  conditions.  The  provisions  of 
the  State  Constitution  heretofore  quoted  is 
the  antithesis  of  the  14th  amendment  in  that 
it  forbids  the  granting  of  privileges,  or  immu- 
nities and  exemptions  from  burdens  otherwise 
common,  which  under  like  circumstances  and 
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conditions  are  not  granted  to  all  citizens. 
The  one  prevents  the  curtailment  of  consti- 
tutional rights,  the  [561]  other  prevents  the 
enlargement  of  the  rights  of  some  in  discrim- 
ination against  the  rights  of  others. 

These  constitutional  provisions  do  not  for- 
bid a  classification  of  persons  for  legislative 
purposes.  Laws  which  impose  burdens  and 
liabilities,  or  which  grant  privileges  and  im- 
munities must  be  general  in  their  nature  and 
not  special;  but  a  law  is  not  necessarily 
special  because  it  applies  only  to  one  class 
of  persons  to  the  exclusion  of  others.  If  the 
situation,  conditions  and  circumstances  of 
the  persons  included  within  the  claas  to 
which  the  law  is  made  to  apply,  so  differ  from 
those  of  others  not  so  included,  as  to  indicate 
the  necessity  or  propriety  of  making  the  law 
applicable  only  to  those  included  within  its 
terms,  and  if  the  law  is  so  framed  as  to  apply 
to  all  to  whom  the  reason  applies  and  to 
exclude  all  whom  the  reason  excludes,  it  will 
be  deemed  a  general  law.  Such  an  act  does 
not  conflict  with  either  of  the  constitutional 
provisions  heretofore  quoted.  Natural  and 
reasonable  classification  is  permitted;  arbi- 
trary selection  is  forbidden.  Barrett  v.  Milli- 
kin  ( 1901 )  156  Ind.  510,  60  N.  E.  310,  83  Am. 
St.  Rep.  220 ;  Indianapolis  St.  R.  Co.  v.  Robin- 
son  (1901)   157  Ind.  414,  61  N.  E.  936. 

The  power  of  the  legislature  is  not  without 
limitations  but,  necessarily,  this  power  must 
have  a  wide  range  of  discretion.  There  is  no 
precise  rule  of  reasonableness  of  classification, 
and  the  rule  of  equality  permits  many  prac- 
tical inequalities.  A  classification  having 
some  reasonable  basis  is  not  to  be  condemned 
merely  because  it  is  not  framed  with  such 
mathematical  nicety  aa  to  include  all  vritliin 
the  reason  of  the  classification  and  to  exclude 
all  others.  Exact  exclusion  and  inclusion  is 
impractical  in  legislation.  It  is  almost  im- 
possible to  provide  for  every  exceptional 
and  imaginary  case,  and  a  legislature  ought 
not  to  be  required  to  do  so  at  the  risk 
of  having  its  legislation  declared  void,  even 
though  appropriate  and  proper  as  applied  to 
the  general  subject  upon  which  the  law  is 
intended  to  operate.  Magoun  [562]  v.  Illi- 
nois Trust,  etc.  Bank  (1898)  170  U.  S.  283, 
294,  18  S.  Ct.  594,  42  U.  S.  (L.  ed.)  1037: 
Louisville,  etc.  R.  Co.  v.  Melton  (1910)  218 
U.  S.  36,  30  S.  Ct.  676,  54  U.  S.  (L.  ed.)  921, 
47  L.R.A.(N.S.)  84. 

Bearing  in  mind  the  general  principles  here- 
tofore stated,  we  come  now  to  a  consideration 
of  the  statute  before  us,  realizing  that  it  is 
less  difficult  to  state  principles  of  law  than 
it  is  to  make  a  correct  and  just  application  of 
these  principles  to  a  particular  statute.  The 
statute  under  consideration  is  in  these  words : 
"That  whoever  has  a  claim  for  personal 
injuries  and  obtains  judgment  for  the  same 
against  any  person,  company  or  corporation 
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in  any  trial  court  of  this  state,  and  from 
which  judgment  any  person,  company  or  cor- 
poration against  whom  or  which  the  same  was 
obtained  shall  appeal  to  the  supreme  or 
appellate  court  of  this  state,  and  such  judg- 
ment be  reversed  by  such  supreme  or  appel- 
late court  and  a  new  trial  shall  be  granted  to 
appellant  thereon;  and  if  the  person  who  ob- 
tained such  judgment  should  die,  pending 
such  appeal,  or  before  a  new  trial  after  such 
reversal  can  be  had;  such  claim  for  personal 
injuries  shall  survive  and  may  be  prosecuted 
by  the  personal  representatives  of  such  de- 
cedent, as  other  claims  are  prosecuted  for 
and  on  behalf  of  decedents'  estates."  This 
statute  is  inaccurately  worded,  the  verb  in 
the  principal  sentence  being  omitted,  and  yet 
the  meaning  of  the  act  is  apparent.  Its 
purpose  is  to  provide  for  the  survival  of 
certain  actions  and  it  is  not  oCriously  con- 
tended that  the  classification  is  improper 
which  limits  its  application  to  actions  result- 
ing from  personal  injuries.  The  class  of  per- 
sons having  claims  for  personal  injuries  is 
divided  and  a  sub-class  is  carved  therefrom 
including  those  who  die  after  their  claims 
have  been  reduced  to  judgment  and  whose 
judgment  shall  be  appealed  to  a  higher  court 
and  reversed  with  directions  for  a  new  trial. 
By  the  provisions  of  the  act,  the  person  dying 
must  fall  within  this  sub-class,  or  his  right 
of  action  can  not  survive  to  his  administra- 
tor. This  classification  does  not  seem  to  be 
without  reason  to  sustain  it.  The  legislature 
[563]  may  have  intended  that  only  such 
claims  for  damages  should  survive  as  were 
meritorious,  and  the  fact  that  a  claim  should 
be  reduced  to  judgment  in  a  trial  court  may 
have  been  taken  as  the  criterion  of  merit  up- 
on w^hich  the  classification  was  based.  Of 
course  this  is  not  an  exact  criterion.  It  is 
possible  that  some  claims  which  are  meritori- 
ous will  not  be  reduced  to  judgment  during 
the  lifetime  of  the  claimants,  and  that  some 
claims  may  be  so  reduced  to  judgment  and 
still  be  without  merit,  but  the  classification 
will  not  be  condemned  on  that  account.  The 
purpose  of  the  l^islature  in  making  the 
classification  is  apparent,  and  a  basis  of  clas- 
sification was  adopted  which  was  intended  to 
give  eBect  to  such  purpose,  and  it  is  doubtful 
if  any  other  basis  of  classification  could  have 
been  adopted  which  would  have  more  nearly 
accomplished  the  result  intended.  The  classi- 
fication is  practical  and  not  palpably  arbi- 
trary, exact  exclusion  and  inclusion  is  im- 
practical and  is  not  required.  Ozan  Lumber 
Co.  V.  Union  County  Bank  (1907)  207  U.  8. 
261,  28  S.  Ct.  89,  62  U.  S.  (L.  ed.)  195; 
State  V.  Fairmount  Creamery  Co.  (1911)  153 
la.  702,  133  N.  W.  895,  42  L.R.A.(N.S.) 
821;  6  R.  C.  L.  §  373,  p.  380.  If  a  person 
dies  after  his  claim  for  personal  injuries 
has  been  reduced  to  judgment  and  no  appeal 


is  taken  from  such  judgm^it,  or  if  such 
judgment  is  affirmed  on  appeal  it  is  an  asset 
of  his  estate  and  no  necessity  exists  for  the 
survival  of  the  action  in  that  event,  and  so, 
in  case  of  reversal  on  appeal  without  allowing 
a  new  trial  the  cause  of  action  would  be 
terminated  and  could  not  survive.  The  sur- 
vival of  the  action  in  favor  of  the  personal 
representative  of  one  who  dies  after  judgment 
in  his  favor  could  be  of  no  advantage  unless 
the  judgment  should  be  reversed  on  appeal 
and  a  new  trial  ordered.  The  reason  for  this 
limitation  seems  to  be  quite  apparent. 

It  is  claimed  by  appellant,  however,  th&t 
the  act  does  not  confer  its  benefits  equally 
upon 'all  persons  whose  claims  for  personiLl 
injuries  have 'been  reduced  to  judgment  and 
whose  judgments  have  been  appealed  [564] 
from  and  reversed  with  directions  for  a  new 
trial,  but  that  it  applies  to  only  such,  judg- 
ment plaintiffs  as  die  after  an  appeal  from 
the  judgment  in  their  favor  has  been  per- 
fected, and  that  it  excludes  such  as  die  after 
judgment  in  their  favor  but  before  an  appeal 
is  perfected.  An  appeal  is  perfected  at  the 
time  the  transcript  and  assignment  of  errors 
are  filed.  Lake  Erie,  etc.  K.  Co.  v.  Watkins 
(1902)  167  Ind,  600,  62  N.  E.  443.  If  the 
statute  must  be  given  the  meaning  for  which 
appellant  contends,  it  is  clearly  unconstitu- 
tional. No  reason  can  be  suggested  or  im- 
agined which  would  justify  a  classification 
by  which  the  right  of  the  survival  of  an  action 
should  be  conferred  in  case  a  judgment  plain- 
tifif  died  after  an  appeal  was  perfected,  but 
which  withheld  such  right  under  circum- 
stances otherwise  similar  in  case  the  death  oc- 
curred after  judgment  and  before  the  appeal 
was  perfected.  This  would  amount  to  arbitrary 
selection  and  would  not  constitute  a  classifi- 
cation upon  any  reasonable  basis,  for  any  rea- 
son which  could  apply  in  favor  of  one  would 
apply  with  equal  force  in  favor  of  the  other. 

The  validity  of  this  statute  must  depend, 
therefore,  upon  the  construction  which  is  to 
be  placed  upon  it.  The  part  of  the  statute 
bearing  upon  this  phase  of  the  controversy 
is  as  follows:  "If  the  person  who  obtained 
such  judgment  should  die,  pending' such  ap- 
peal, or  before  a  new  trial,  after  such  re- 
versal can  be  had;  such  claim  for  personal 
injuries  shall  survive."  If  the  words  "pend- 
ing such  appear',  are  to  be  construed  to  mean, 
during  the  time  intervening  after  the  appeal 
is  perfected  and  before  it  is  finally  decided, 
the  contention  of  appellant  as  to  the  efltect 
of  the  act  must  be  sustained;  but,  if  those 
words  can  be  given  a  broader  and  more  com- 
prehensive meaning  so  as  to  include  all  of 
the  time  intervening  after  judgment  in  the 
trial  court  and  before  the  termination  of  the 
proceeding,  the  statute  may  be  sustained  as 
a  constitutional  enactment.  Both  the  Stand- 
ard   Dictionary    and    Webster's    Dictionary 
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define  "pending''  as  having  a  double  mean- 
ing. The  first  meaning  given  is  "during  the 
[565]  continuance  of /'  and  the  second,  ^ ^during 
the  time  intervening  before;  awaiting;  until." 
In  the  second  s^ise  the  words,  'Spending  such 
appeal/'  would  mean  during  the  time  before 
appeal  and  while  the  same  was  impending; 
while  awaiting  the  appeal.  If  the  legisla^ 
ture  used  the  word  "pending"  in  the  double 
sense  heretofore  indicated,  the  statute  should 
be  held  to  mean  that  the  action  should  sur^^ 
vive  in  favor  of  the  personal  representatives 
of  a  judgment  plaintiff,  under  the  other  con- 
ditions named,  in  case  he  died  while  awaiting 
the  appeal  or  during  the  continuance  of  such 
appeal.  When  given  this  construction  the  act 
in  question  is  constitutional.  Where  there 
is  a  reasonable  doubt  as  to  the  meaning  of  a 
statute  it  is  the  duty  of  the  court  in  con- 
struing it,  to  adopt  the  meaning  which  will 
Tender  the  act  constitutional.  An  act  of  the 
legislature  should  be  upheld  by  the  court 
unless  its  repugnancy  to  the  Constitution 
dearly  appears  beyond  a  reasonable  doubt. 
Glare  v.  State  (1879)  68  Ind.  17;  Kraus  v. 
Lehman  (1908)  170  Ind.  408,  83  N.  £.  714, 
64  N.  £.  769,  16  Ann.  Oas.  849;  Smith  v. 
Hamilton  County  (1910)  173  Ind  364,  90 
N.  E.  881,  and  cases  (iited. 

In  the  case  of  Riggins  v.  Thompson  ( 1902 ) 
96  Tex.  154,  71  8.  W.  14,  the  court  issued 
a  restraining  order  by  the  terms  of  which 
a  time  was  fixed  for  the  hearing  and  the 
defendant  was  restrained  from  doing  specified 
acts  "pending  such  hearing."  In  construing 
this  order  it  was  held  to  mean,  until  and 
during  such  hearing.  There  are  some  other 
decisions  not  so  much  in  point  which  reflect 
some  light  on  the  question  here  under  con- 
sideration. Walters  v.  State  (1885)  18  Tex. 
App.  8;  Lehigh  Val.  R.  Ca  v.  Comar  (1907) 
161  Fed.  559,  81  C.  0.  A.  39.  While  the 
language  used  is  not  the  most  apt  thai 
could  have  been  used  to  express  the  intent  of 
the  legislature,  the  court  is  of  the  opinion 
that  the  act  was  intended  to  provide  for  the 
survival  of  the  cause  of  action  in  eVeiy  case 
where  a  person  having  a  claim  for  personal 
injuries  should  obtain  a  judgment  therefor 
and  [566]  afterward  die  during  the  time  that 
such  judgment  was  suspended  by  appeal. 

It  is  further  asserted  on  behalf  of  appel* 
lant  that  the  enforcement  of  the  section  of 
the  statute  under  consideration  would  deprive 
it  of  property  without  due  process  of  law 
in  violation  of  the  provisions  of  the  State 
and  Federal  Constitutions  on  this  subject. 
As  a  basis  to  support  the  proposition  thus 
asserted  appellant  states  that  the  cause  of 
action  which  this  statute  seeks  to  preserve 
to  the  administrator  is  the  same  cause  of 
action  which  inured  to  his  decedent  for  dam- 
ages on  account  of  personal  injuries  suffered 
by  him  in  his  lifetime,  including  compensa- 
Ann.  Cas.  191 7B. — 74. 


tion  for  pain  and  humiliation  endured  by  him 
as  a  result  of  his  injuries;  and  the  argument 
based  thereon  is  to  the  effect  that  damages 
of  the  character  mentioned  are  strictly  per- 
sonal to  the  injured  party,  that  they  cannot 
inure  to  the  benefit  of  anyone  else,  and  that 
no  statute  can  be  valid  which  requires  dam- 
ages of  this  nature  to  be  paid  to  an  admin- 
istrator for  the  benefit  of  heirs  and  creditors 
of  the  decedent,  for  the  reason  that  money 
paid  on  such  a  judgment  would  be  a  mere 
gratuity  so  far  as  the  heirs  and  creditors  are 
concerned.      In    this    way   appellant   reaches 
the  conclusion  that  the  enforcement  of  this 
statute  wonld  deprive  it  of  property  without 
due  process  of  law.    It  cannot  be  doubted  that 
the  cause  of  action  is  the  same  which  existed 
at  common  law  as  a  result  of  the  injuries 
inflicted  by  reason  of  the  fault  or  negligence 
of  the  person  or  corporation  which  caused 
the  injury;  but  it  does  not  follow  that  a  stat- 
ute which  permits  a  recovery  of  such  dam- 
ages by  the  administrator  of  such  injured 
party  in  case  he  fails  to  prosecute  his  suit 
to  final  judgment  in  his  lifetime,  results  in 
the  taking  of  the  property  without  due  process 
of  law.     Damages  resulting  from  injuries  to 
the  person  caused  by  the  negligence  or  wrong- 
ful conduct  of  another  are  recognised  as  legal 
claims  and  may  be  enforced  as  such.    If,  dur- 
ing the  lifetime   of   the  injured  party,  the 
damages  are  paid  or  the  claim  is   reduced 
to  final  judgment,  the   [567]   money  so  re- 
ceived or  the  judgment  so  recovered  would 
constitute  a  part  of  the  estate  of  the  party 
injured;    and,    in    case   of    his    death,    such 
money  if  unexpended,  or  such  judgment  if 
unpaid,  would*  go  to  his  personal  representa- 
tive for  distribution.     If  a  person  incurs  a 
liability  to  another  on   account  of  injuries 
negligently    or    wrongfully    inflicted    on    his 
person  and  thus  becomes  liable  to  make  com- 
pensation for  such  injuries,  he  has  no  reason 
to  complain  of  a  law  which  provides  that  such 
damage  may  be  recovered  in  behalf  of  the 
estate  of  such  injured  person  in  the  event  of 
his   death   before   realizing   on    such   claim. 
Such  a  statute  requires  only  that  compensa- 
tion be  made  for  the  injuries  occasioned,  and 
it  requires  that  such  compensation  be  made 
only  once.     It  imposes  no  liability  in  favor 
of  the  estate  of  an  injured  party  which  could 
not  have  been  enforced  in  his  favor  had  he 
lived.    Statutes  providing  for  the  survival  of 
such  actions  have  been  enacted  in  many  of 
the  states  and,  under  such  statutes  compen- 
sation for  pain  and  suffering  has  been  recog- 
nized as  an  element  of  the  damage  which  the 
personal  representative  of  the  injured  party 
might  recover  in  behalf  of  the  estate.     Chi- 
cago, etc  R.  Co.  V.  O'Connor  (1887)   119  111. 
587,  9  N.  E.  263;  Hansford  v.  Payne  (1876) 
11  Bush   (Ky.)  380;  Atchison,  etc.  R.  Co.  y. 
Rowe   (1896)    56  Kan.  411,  43  Pac  683. 
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Other  objectioDB  to  the  complaint  pointed 
out  in  the  memorandum  filed  with  the  de- 
murrer  are  waived  by  a  failure  to  discuss 
them  in  appellant's  brief.  The  complaint  and 
supplemental  complaint  are  not  open  to  the 
objections  pointed  out  and  the  demurrer 
thereto  was  properly  overruled. 

The  next  error  assigned  relates  to  the  action 
of  the  court  in  sustaining  the  demurrer  of 
appellee  to  the  second  paragraph  of  answer 
filed  as  a  partial  defense.  From  this  para- 
graph of  answer  it  appears  that  Joseph  W. 
Roebuck  at  his  death  left  no  widow  or  chil- 
dren surviving  him  and  that  his  nearest  rela- 
tives were  his  father  and  mother  [568]  and 
certain  brothers  and  sisters  all  of  whom  are 
named  in  such  answer,  and  it  is  averred  that 
they  were  his  sole  and  only  heirs.  It  is 
averred  that  after  the  death  of  Roebuck  all 
of  the  heirs  named  entered  into  an  agreement 
of  settlement  with  the  defendant,  which  is 
set  out  in  the  answer,  and  that  they  were 
paid  a  stated  sum  of  money  at  the  time  such 
settlement  was  made.  By  its  prayer  for  relief 
defendant  asked  that  plaintifiT  take  nothing 
by  his  complaint  in  behalf  of  the  interest  of 
the  heirs  and  beneficiaries  of  the  estate  of 
Joseph  Roebuck. 

In  an  action  brought  by  the  administrator 
to  recover  for  the  wrongful  death  of  his  de- 
cedent under  the  provisions  of  §  285  Bums 
1914,  Acts  1899,  p.  405,  it  was  held  that  a 
release  executed  by  the  widow  of  decedent  in 
accordance  with  the  provisions  of  a  voluntary 
relief  certificate  in  which  she  was  named  as 
beneficiary,  might  be  pleaded  as  a  defense  to 
so  much  of  the  damages  as  would  inure  to 
her  benefit  as  one  of  the  persons  for  whose 
benefit  an  action  may  be  maintained  under 
the  express  provisions  of  that  section  of  the 
statute.  Pittsburgh,  etc.  R.  Co.  y.  Hosea 
(1899)  162  Ind.  412,  53  N.  E.  419;  Pitts- 
burgh, etc.  R.  Co.  V.  Moore  (1899)  152  Ind. 
345,  53  N.  E.  290,  44  L.R.A.  638.  It  will 
be  observed  that  the  statute  which  controlled 
the  decision  in  these  cases  gives  a  new  cause 
of  action  to  be  prosecuted  by  the  personal 
representatives  of  the  decedent  for-  the  ex- 
clusive benefit  of  the  widow,  or  widower,  as 
the  case  may  be,  and  children  if  any,  or  the 
next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  decedent. 
The  action  given  by  this  statute  is  not  a 
continuation  of  any  action  existing  in  favor  of 
the  deceased  person  prior  to  his  death,  but 
it  is  a  new  action  which  springs  into  being 
at  his  death.  It  does  not  rest  upon  the  basis 
of  an  injury  to  the  estate  of  the  decedent, 
but  its  foundation  is  a  loss  sustained  by  cer- 
tain persons  designated  by  the  statute  to 
receive  the  benefits  of  a  recovery.  The  amount 
of  the  recovery  must  be  distributed  in  the 
proportions  [569]  fixed  by  the  statute  pro- 
viding for  the  distribution  of  personal  prop- 


erty of  deceased  persons  and  no  part  of  the 
amount  recovered  can  be  applied  to  the  pay- 
ment ol  general  creditors  of  the  estate.    Un- 
der such  a  statute  it  is  possible  to  ascertain 
the  exact  proportion  in  which  the  recovery 
will   be  distributed   among  the   beneficiaries 
named  in  the  complaint,  and  if  one  settles 
or  releases  the  portion  of  the  damages  which 
would  inure  to  his  benefit  it  is  practical  to 
diminish  the  total  damages  by  the  amount 
of  the  share  so  released  and  thus  to  give 
effect  to  an  answer  setting  up  such  a  release 
as  a  partial  defense.    While  the  reasons  for 
permitting  such  an  answer  in  actions  founded 
upon  §  285,  supra,  are  apparent,  there  are 
other  reasons  equally  cogent  which  preclude 
the  consideration  of  such  an  answer  in  an 
action  prosecuted  under  §  286,  supra.     The 
latter  statute  provides  for  the  survival   of 
the  cause  of  action  which  existed  in  Ihe  de- 
ceased person  prior  to  his  death.    The  action 
which    the    personal    representative    is    per- 
mitted to  prosecute  is  not  one  created   by 
statute  for  the  exclusiye  benefit  of  those  who 
suffer  loss  by  death,  but  is  a  cause  of  action 
which   comes  to  the  representative  by   sur- 
vival and  the  recovery,  if  any,  inures  to  the 
benefit  of  the  estate.    The  cause  of  action  is 
based  upon  the  wrong  inflicted  upon  the  per- 
son of  the  decedent,  and  the  amount  of  re- 
covery IS  measured  from  the  standpoint  of  the 
decedent  and  not  from  that  of  any  fixed  bene- 
ficiaries.    Kling  V.  Torello   (1913)   87  Conn. 
301,  87  Atl.  987,  46  L.R,A.(N.S.)   930.     The 
amount  recovered  is  subject  in  the  hands  of 
the  executor  or  administrator  to  the  payment 
of  the  cost  and  expenses  of  administration 
as  well  as  to  the  payment  of  the  debts  of  the 
estate,  and  if  any  balance  remains  it  must 
be  distributed  in  accordance  with  the  statu- 
tory provisions  on  that  subject.    Under  this 
statute,  an  heir  is  not  entitled  to  receive  any 
definite  portion  of  the  amount  recovered  free 
from  the  claims  of  creditors,  but  his  interest 
is  subject  to   the  settlement  of  the  estate^ 
and  it  cannot  be  known  until  the  estate  is 
settled  [570]  that  anything  will  remain  for 
distribution.     The  heirs  have  no  primary  in- 
terest in  the  claim,  the  legal  title  to  which 
is  in  the  executor  or  administrator.     If  an 
attempted  release  by  heirs  can  be  considered 
as  an  equitable  assignment  of  the  amount 
due  them  on  final  distribution  of  the  estate, 
it  is  apparent  that  there  is  no  practical  means 
of  ascertaining,  in  advance  of  such  .final  set- 
tlement, the  value  or  amount  of  the  damages 
so  released,  or  the  proportion  that  the  same 
would  bear  to  the  total  damages  recoverable. 
A  release  by  a  part  or  all  of  the  heirs  of  the 
decedent  cannot  be  pleaded  as  a  defense  to 
any  definite  or  distinct  portion  of  the  claim 
upon  which  the  action  is  based,  for  the  reason 
thtit  there  is  no  means  of  ascertaining  the 
amount  by  which  the  total  damages  should 
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be  diminished  by  reason  of  the  facts  so  plead- 
ed. The  demurrer  to  the  second  paragraph 
of  answer  was  correctly  sustained. 

The  demurrer  to  the  third  paragraph  of 
answer  was  correctly  sustained  for  the  reason 
already  stated.  By  this  paragraph  the  release 
is  pleaded  as  a  bar  to  the  action  but  it  is 
not  averred  that  the  costs  and  expenses  of 
the  administration  of  the  estate  have  been 
paid,  or  that  there  were  no  creditors  of  the 
estate -of  Joseph  W.  Roebuck.  An  averment 
that  there  are  no  creditors  who  have  filed 
<!laimB  against  such  estate  is  not  equivalent 
to  an  averment  that  there  are  no  such  claims. 

It  is  also  assigned  that  the  trial  court 
«rred  in  overruling  appellant's  motion  for  a 
new  trial.  The  question  of  whether  there  was 
sufficient  evidence  to  support  the  verdict  is 
raised  and  argued  by  appellant  on  a  request 
for  a  peremptory  instruction  in  its  favor  and 
upon  specific  assignments  under  its  motion 
for  a  new  trial.  The  particular  phase  of 
the  evidence  assailed  is  that  on  the  issue 
of  assumption  of  risk.  Appellant  asserts  that 
there  is  no  evidence  that  Roebuck  had  no 
knowledge  of  the  defect  which  caused  his 
injury.  In  determining  the  question  of  want 
of  knowledge  of  the  danger  it  is  proper  to 
take  into  [571]  consideration  all  of  the  facts 
and  circumstances  proven  in  the  case  and 
it  is  not  necessary  that  proof  be  made  by 
direct  evidence.  From  all  of  the  facts  and 
circumstances  shown  by  the  evidence  the  jury 
was  warranted  in  inferring  that  decedent  had 
no  knowledge  of  the  defect  which  caused  his 
injury  even  though  there  was  no  direct  evi- 
dence of  the  ultimate  fact.  It  is  only  where 
the  evidence  points  neither  one  way  nor  the 
other  that  the  plaintiff  must  fail  for  want  of 
affirmative  proof. 

Appellant's  brief  questions  the  correctness 
of  the  trial  court's  action  in  giving  to  the 
jury  over  appellant's  objection  instruction 
No.  19,  and  in  refusing  to  give  at  its  request 
instruction  No.  12,  which  actions  are  assigned 
as  causes  for  a  new  trial.  Appellant's  ob- 
jections to  instruction  No.  19  are  without 
weight.  The  instruction  was  more  favorable 
to  appellant  than  appellant  could  ask  and  we 
fail  to  see  how  the  giving  of  such  an  in- 
struction could  have  prejudiced  appellant's 
case  in  any  way.  By  instruction  No.  12 
appellant  sought  to  have  the  jury  charged 
that  in  assessing  the  amount  of  damages  de- 
fendant was  entitled  to  credit  for  any  amount 
Roebuck  might  have  received  by  way  of  sick 
'benefits  on  account  of  his  injuries.  Under 
such  an  instruction  pecuniary  benefit  received 
by  an  injured  party  to  which  a  defendant 
had  not  contributed  could  be  used  as  a  defense 
in  mitigation  of  damages  resulting  from  the 
wrongful  act  of  such  defendant.  The  im- 
propriety of  such  an  instruction  can  readily 
be  seen. 
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The  jury  assessed  damages  in  the  sum  of 
$2,260.  Under  the  evidence  this  amount  was 
not  excessive.  The  motion  for  a  new  trial 
was  properly  overruled.  From  a  considera- 
tion of  the  whole  record  the  case  seems  to 
have  been  fairly  tried  ypon  its  merits  and 
the  judgment  of  the  trial  court  is  affirmed. 

Rehearing  denied  October  13,  1916. 


NOTE. 

Validity  of  Statute  ProTidins  for  Sur- 
vival ^f  Action  for  Personal  Inju- 
ries after  Death  of  Person  Injured. 

Generally, 

While  it  is  well  settled  that  at  common  law 
a  right  of  action  for  personal  injuries  died 
with  the  injured  person  (see  1  R.  C.  L.  tit. 
Abatement  and  Revwal,  p.  31)  the  few  cases 
passing  on  the  question  are  in  accord  in 
holding  that  it  is  competent  for  the  l^isla- 
ture  to  abolish  that  rule  and  provide  for 
the  survival  of  such  a  cause  of  action.  See 
the  reported  case  and  the  cases  cited  through- 
out this  note.  As  was  said  in  Forrester  v. 
Southern  Pac.  Co.  36  Nev.  247,  134  Pac.  753, 
136  Pac.  706,  48  L.R.A,(N.S.)  1:  "If  dam- 
ages for  a  tortious  breach  of  a  contract  arc 
recoverable  by  the  party  injured,  it  was 
within  the  power  of  the  legislature  to  pro- 
vide that  an  action  commenced  by  him  for 
their  recovery  should  not  abate  upon  his 
death." 

It  has  been  held  that  while  the  legisla- 
ture may  not  revive  a  cause  of  action  for 
personal  injuries  which  has  abated  by  the 
death  of  the  injured  person,  a  statute  pro- 
viding for  the  survival  of  such  a  cause  of 
action  is  not  invalid  because  it  applies  to 
actions  pending  at  the  time  of  its  enactment. 
Pritchard  v.  Savannah  St.  etc  R.  Go.  87  Ga. 
294,  13  S.  E.  493,  14  L.R.A.  721;  Houston, 
etc.  R.  Co.  V.  Rogers,  16  Tex.  Civ.  App.  680, 
39  S.  W.  1112;  Marshall  v.  McAllister,  18 
Tex.  Civ.  App,  169,  43  S.  W.  1043;  Missouri, 
etc.  R.  Co.  V.  Settle,  19  Tex.  Civ.  App.  357, 
47  S.  W,  825. 

In  Houston,  etc.  R.  Co.  v.  Rogers,  supra, 
it  was  said :  "At  the  time  this  act  went  into 
effect  there  was  a  valid  cause  of  action  ex- 
isting in  favor  of  James  Rogers  against  the 
appellant.  The  passage  of  the  act  by  the 
legislature  authorizing  the  survival  of  suits 
in  favor  of  heirs  and  legal  representatives 
for  personal  injuries,  other  than  those  result- 
ing in  death,  did  not  interfere  vdth  any  vest- 
ed right  of  the  appellant,  and  was  not  con- 
trary to  the  constitution.  No  authorities 
on  this  proposition  have  been  cited  by  either 
side,  nor  has  this  court  been  able  to  find 
any  authority  that  decides  the  exact  point. 
We  think,  however,  upon  principle,  that  it 
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is  analogous  to  the  statute  of  limitation — 
in  wiiich  cases  it  is  well  settled  that  before 
the  term  of  limitation  has  expired  the  leg- 
islature can  restrict  or  extend  the  statute, 
and  such  will  be  binding  upon  contracts  al- 
ready entered  into;  but,  where  limitation  has 
expired,  a  statute  subsequently  passed  would 
not  revive  the  right  of  recovery.  So,  in  this 
case,  if  Eogers  had  died  before  the  passage 
of  the  statute  in  question,  the  act  would 
not  revive  the  right  to  sue  in  favor  of  Mrs. 
Rogers;  but  as  the  cause  of  action  existed 
at  the  time  of  the  passage  of  the  act,  we 
think  the  legislature  was  empowered  to  pre- 
scribe that  the  action,  on  the  death  of  the 
injured  party,  should  survive  to  the  heirs  or 
legal  representatives." 

But  in  Tucker  v.  Bums,  2  Swan  (Tenn.)  35, 
the  court  said:  'The  Act  of  1842,  ch.  86, 
under  which  these  proceedings  were  institut- 
ed, not  only  gives  to  the  plaintiff  the  pos- 
session of  the  premises  for  which  he  sues,  if 
successful,  but  rent  and  damage  also.  The 
Act  of  1850  necessarily  bestows  upon  the 
persons  in  whose  names  such  suits  are  re- 
vived all  the  rights  which  are  secured  to 
parties  under  the  Act  of  1842,  ch.  46.  The 
heir  or  real  representative  of  the  plaintiff, 
if  the  suit  is  revived  in  his  name,  would 
therefore  be  entitled  to  recover  rents  and 
damages,  and  the  personal  representative,  if 
revived  in  his  name,  possession  of  the  prem- 
ises; rights  to  which  they  were  not  respec- 
tively entitled  previous  to  the  passage  of  the 
Act  of  1850.  The  act  is  therefore  retroactive 
in  its  operation,  so  far  as  it  is  sought  to  be 
applied  to  cases  pending  at  the  time  of  its 
passage,  and  is  so  far  null  and  void." 

In  the  absence  of  an  unfair  discrimination 
against  certain  classes  of  persons  there  is  no 
constitutional  objection  to  a  statute  giving  a 
right  of  action  for  death  by  wrongful  act, 
either  by  providing  for  the  survival  of  the 
right  of  the  injured  person  or  by  creating  a 
new  cause  of  action  for  the  benefit  of  his 
heirs  or  next  of  kin.  Bichmond,  etc.  R.  Co. 
V.  Freeman,  97  Ala.  289,  11  So.  800;  Florida 
East  Ck>ast  R.  Co.  v.  Hayes,  66  Fla.  589,  64 
So.  274;  Southwestern  R.  Co.  v.  Paulk,  24 
Ga.  356;  Georgia  R.  Co.  v.  Pittman,  73  Ga. 
325 ;  Clay  v.  Central  R.  etc*  Co.  84  Ga.  345, 
10  S.  E.  967;  Owensboro,  etc.  R.  Co.  v.  Bar- 
clay, 102  Ky.  16,  43  S.  W.  177.  As  was  said 
in  James  v.  Emmet  Min.  Co.  55  Mich.  335, 
21  N.  W.  361:  "The  maxim  of  the  common 
law,  that  a  personal  action  dies  with  the 
person,  is  not  a  constitutional  maxim.  The 
death  of  the  injured  person  does  not  destroy 
the  fault  of  the  wrongdoer.  There  was  a 
period  in  early  English  history  when  deatli 
by  wrong  always  involved  pecuniary  redress. 
And  although  for  a  long  time  that  policy  was 
generally  changed,  its  change  was  never,  so 
far  as  we  know,  based  on  any  idea  of  want 


of  power  in  the  legislature  to  restore  it.  As 
the  party  injured  has  become  incapable  of 
receiving  redress  in  person,  it  must,  if  grant- 
ed, go  to  some  one  who  represents  him;  and 
if  the  legislature  see  fit  to  allow  the  personal 
representative  to  sue,  and  collect  damages 
for  the  benefit  of  those  relatives  and  con- 
nections who  take  the  personalty  when  dis- 
tributed, we  cannot  see  why  this  is  improper. 
This  statute,  although  in  some  respects  modi- 
fied, was  in  force  when  our  present  constitu- 
tion was  adopted.  Its  general  policy  has  been 
adopted  in  England  as  well  as  in  America, 
and  is  not  entirely  confined  to  these  countries. 
It  is  for  the  legislature,  and  not  for  the 
courts,  to  devise  safeguards,  if  further  onea 
are  needed.     We  think  the  law  is  valid." 

A  statute  giving  a  right  of  action  for  death 
by  wrongful  act  is  not  invalid  because  it  is 
penal  or  punitive  in  its  nature.  Young  v.  St. 
Louis,  etc.  R.  Co,  227  Mo.  307,  127  S.  W.  19 ; 
Pope  V.  Wabash  R.  Co.  242  Mo.  232,  146 
S.  W.  790;  Boyd  v.  Missouri  Pac.  R.  Co.  249 
Mo,  110,  Ann.  Cas.  1914D  37,  165  S.  W. 
13;  Johnson  v.  Chicago,  etc.  R.  Co.  (Mo.) 
193  S.  W.  827.  So  in  Boston,  etc.  R.  Co.  v. 
State,  32  N.  H.  215,  it  was  said,  obiter: 
"It  was  never  a  right  of  these  corporations 
to  conduct  their  business  so  carelessly  as  to 
destroy  the  lives  of  their  customers,  either 
by  an  express  or  implied  grant.  Their  gen- 
eral liability  to  answer  civilly  in  such  cases 
is  beyond  question;  and  the  principle  of  law, 
which  prevented  any  redress  for  personal 
wrongs  in  case  of  the  death  of  either  party, 
was  an  absurd  provision  of  a  barbarous  age, 
which  had  ceased  to  exist  here  in  all  cases 
where  an  action  was  commenced  in  the  lives 
of  the  parties.  It  would  be  but  a  reasonable 
extension  of  the  same  principle  acted  upon  in 
the  statute,  granting  the  right  of  prosecuting 
actions  for  personal  wrongs  to  the  personal 
representatives  (Comp.  Stat.  481,  sec.  14) 
to  have  allowed  the  same  representatives  to 
prosecute  actions  which  might  have  been  com- 
menced by  the  deceased,  if  sufficient  time  had 
elapsed  between  the  injury  and  his  decease." 

The  creation  of  a  right  of  action  for  death 
by  wrongful  act  does  not  impair  the  obliga- 
tion of  the  contract  embodied  in  a  corporate 
charter  previously  granted.  Board  of  Inter- 
national Improvement  v.  Scearoe,  2  Duv. 
(Ky.)  576,  wherein  it  was  said:  "As  it  was 
the  duty  of  the  appellant  to  have  bridges 
wherever  the  safety  or  convenience  of  travel 
in  its  road  required,  and  to  so  construct  and 
preserve  them  as  to  secure  travelers  against- 
the  incidental  accidents  to  which  ordinary 
use  of  them  may  be  liable,  wilful  neglect  of 
this  duty  necessarily  means  a  knowledge  by 
the  company  of  the  insufficiency  of  its  bridge 
for  tliat  end;  and,  after  the  lapse  of  a  rea- 
sonable time,  a  voluntary  failure  to  remedy 
the  defect,  and  a  palpable  and  perilous  de- 
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feet,  wliich  any  competent  judge  of  such  a 
structure  could  discover  by  ordinary  vigilance, 
might  authorize  a  presumption  of  such  knowl- 
edge and  wilful  n^lect." 

Statute  Applicable  to  Certain  PersonB 

Only. 

A  statute  providing  for  the  survival  of 
a  cause  of  action  for  personal  injuries  or 
giving  a  right  of  action  for  death  by  wrong- 
ful act  is  not  invalid  because  it  applies  only 
to  persons  killed  or  injured  by  the  negligence 
of  a  railroad  company.  Schoolcraft. v.  Louis- 
ville, etc.  R.  Co.  92  Ky.  233,  17  S.  W.  567, 
14  L.R.A.  579;  Carroll  v.  Missouri  Pac,  R. 
Co,  88  Mo.  239,  57  Am.  Rep.  382;  Boston, 
etc.  R.  Co.  V.  State,  32  N.  H.  215.  In  the 
case  last  cited  it  was  said:  "Again,  it  is 
said  that  the  law  is  partial;  not  applicable 
to  common  carriers  generally,  nor  even  to 
carriers  by  steam,  but  is  confined  to  the  case 
of  railroads.  The  force  of  this  objection  is 
admitted,  in  cases  where  a  law  is  made  ap- 
plicable to  a  class  out  of  a  large  number,  all 
standing  substantially  in  the  same  position; 
but  this  law  applies  to  a  class,  well  defined, 
of  common  carriers,  distinguished  by  the  cir- 
cumstance that  they  use,  in  their  business, 
steam  locomotives,  driven  at  a  rate  of  speed 
known  in  no  other  mode  of  traveling,  and  at- 
tended with  risks  peculiar  to  themselves,  and 
far  exceeding  those  of  any  other  carriers.  The 
same  reason  for  this  provision  does  not  apply 
to  any  other  class  of  persons,  and  we  think 
the  law  is  free  from  just  exception  on  this 
account." 

In  Schoolcraft  v.  Louisville,  etc.  R.  Co. 
supra,  the  court  said:  "Hei'e  we  have  a  busi- 
ness or  agency  possessing  some  rights  not 
generally  employed  by  others;  one  peculiar 
to  itself,  and  more  largely  affecting  the  public 
then  any  other;  one  extremely  hazardous  and 
attended  by  dangers  peculiar  to  it;  and  from 
the  necessity  of  the  case,  if  for  no  other  rea- 
son, it  should  be  regarded  as  9ui  generis;  that 
those  engaged  in  it*  should  in  law  be  held  to 
be  a  separate  and  distinct  class,  like  bankers, 
and  that  a  law  may  be,  therefore,  made  to 
apply  to  them  generally.  Such  a  statute  af- 
fects all  similarly  situated;  it  imposes  the 
same  burden  upon  all  in  the  like  business, 
and,  therefore  affords  equal  protection.  While 
in  the  broad  sense  of  the  term  it  is  special 
legislation,  yet  it  is  not  of  such  a  character 
as  to  fall  within  the  constitutional  inhibi- 
tion." 

In  Pritehard  v.  Whitney  Estate  Co.  164 
Cal.  564,  129  Pac.  989,  sustaining  a  statute 
giving  a  right  of  action  for  death  as  against 
an  employer  only  and  in  favor  of  certain  only 
of  the  next  of  kin  of  the  deceased,  the  court 
said:  "The  paragraph  does  not  violate  the 
constitutional  provision  requiring  general 
laws  to  have  uniform  operation,  nor  that  for- 


bidding a  grant  of  special  privileges  to  one 
citizen  or  class  which  are  not  given  on  the 
same  terms  to  all.  (Art.  I,  sees.  11,  21.) 
Upon  this  point,  the  argument  is  that  it  gives 
a  right  of  action  for  damages  against  an  em- 
ployer in  favor  of  the  widow,  children,  de- 
pendent parents,  and  dependent  brothers  and 
sisters  of  an  employee  whose  death  is  caused 
by  an  injury  received  from  negligence  of  a 
fellow  servant,  and  does  not  grant  such  right 
in  favor  of  the  husband,  nephews  and  nieces, 
or  other  collateral  heirs  of  the  person  so 
killed.  A  right  of  action  to  an  heir  for  an 
injury  to  an  ancestor  does  not  exist  at  com- 
mon law.  It  is  not  an  inherent  right.  It 
exists  only  so  far  and  in  favor  of  such  per- 
son as  the  legislative  power  may  declare. 
The  constitutional  provisions  aforesaid  were 
not  intended  to  make  it  necessary  that  the 
legislature,  when  conferring  new  rights  of  ac- 
tion upon  particular  classes  of  citizens  for 
injuries  not  previously  actionable,  should  by 
the  same  act  declare  that  all  persons  who  may 
suffer  damages  from  injuries  of  that  char- 
acter shall  also  have  such  right  of  action. 
Many  considerations  of  public  policy  affect 
the  question  of  the  propriety  and  extent  of 
such  laws,  the  weight  and  effect  of  which, 
and  the  method  of  meeting  or  avoiding  them, 
are  matters  resting  exclusively  in  the  legis- 
lative discretion.  The  probable  number  of 
husbands,  or  of  collateral  heirs  of  the  third 
degree,  who  may  suffer  damage  from  such 
deaths,  their  probable  necessitous  circum- 
stances and  the  consequences  of  extending  the 
right  to  a  more  numerous  and  remote  class, 
are  among  the  circumstances  to  be  consid- 
ered. The  decision  of  the  legislature  as  to 
how  far  it  will  extend  the  new  right  is  con- 
clusive, unless  it  appears  beyond  rational 
doubt  that  an  arbitrary  discrimination  be- 
tween persons  or  classes  similarly  situated 
has  been  made  without  any  reasonable  cause 
therefor.  (Matter  of  Miller,  162  Cal.  687, 
698,  124  Pac.  427;  Ex  p.  Martin,  157  Cal. 
67,  26  L.R.A.(N.S.)  242,  106  Pac.  235.)  It 
cannot  be  said  that  there  is  no  reasonable 
ground  for  the  exclusion  of  husbands  and  col' 
lateral  heirs  of  the  third  degree  from  the 
benefits  of  the  aet.  H^noe  we  must  give  it 
effect  as  an  act  within  the  legislative  discre- 
tion. A  law  establishing  rules  of  liability 
for  n^ligence  applyii^  only  to  actions  aris- 
ing from  the  relations  between  employees  and 
employers,  does  not  violate  the  constitutional 
provision  in  question.  The  relation  of  em- 
ployer and  employee  is  sufficiently  peculiar 
and  distinct  from  others  to  warrant  legisla- 
tion for  it  as  a  class  distinct  from  other  re- 
lations." 

In  Smith  v.  Louisville,  etc.  R.  Co.  76  Ala. 
449,  a  statute  which  applied  to  corporations 
and  associations  and  not  to  individuals  was 
held  to  be  invalid,  the  court  saying:     "Is  the 
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act  copied  above  constitutional?  It  will  be 
observed  that  under  the  statute,  the  action 
lies  only  against  certain  classes:  corporations, 
and  private  associations  of  persons.  These 
are  held  accountable  for  the  wrongful  acts 
and  omissions  of  their  officers  and  agents 
Individuals  engaged  in  the  same  business, 
having  the  same  description  of  officers  or 
agents,  may  cause  the  death  of  a  minor  child 
by  the  wrongful  act  or  omission  of  such 
officer  or  agent,  and  there  will  be  no  liability 
for  such  death.  To  illustrate:  Manufactur- 
ing establishments  in  all  their  extensive  varie- 
ty, mining  enterprises,  cotton  compresses, 
mills,  steam  vessels,  and  even  railroads,  may 
be  owned  and  operated  without  incorporation, 
and  by  a  single  proprietor.  These  are  not 
wichin  the  law>  and  for  the  death  of  a  minor 
child,  caused  by  the  wrongful  act  or  omission 
of  an  agent  of  such  enterprise,  neither  the 
father  nor  the  mother  can  maintain  a  suit. 
If,  however,  there  be  more  owners  than  one, 
or,  if  the  enterprise  be  incorporated,  then  the 
statute  gives  a  right  of  action  to  the  father, 
if  living,  and  to  the  mother,  if  he  be  dead. 
This  precise  difference  the  statute  makes,  al- 
though the  character  of  business,  and  the 
wrongful  act  or  omission  of  the  agent  be,  in 
each  case,  the  same.  How  this  will  work, 
will  readily  suggest  itself.  If  the  employer, 
being  a  single  individual,  be  not  responsible 
for  the  wrongful  act  or  omission  of  the  agent 
he  employs,  how  can  the  same  act  by  the 
same  agent,  employed  under  the  same  circum- 
stances, impose  a  penalty  on  the  innocent 
employer,  merely  because  two  or  more  owned 
the  business,  and  united  in  employing  the 
agent?  If  so,  on  what  principle?  Is  in- 
dividual enterprise  less  amenable  to  legisla- 
tive surveillance  than  associated  capital?" 

The  reported  case  sustains  the  validity  of 
an  act  providing  for  the  survival  of  causes 
of  action  for  personal  injury  which  were 
reduced  to  judgment  before  the  death  of 
the  plaintiff. 
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Fire  Insnramee  —  Binding  Slip  mm  Com- 
tract. 

Where  the  president  of  plaintiff  lumber 
company  wrote  the  agent  of  defendant  insur- 
ance company,  ''I  wish  yoa  would  also  bind 


the  building  of  [the  owner]  being  constructed 
at  Lost  Springs  for  $1,500  as  we  are  furnish- 
ing the  material.  Wc  can  probably  make 
this  permanent,  but  we  want  to  be  covered 
in  the  meantime,"  to  which  the  agent  replied 
that  he  had  bound  the  building,  but  stated 
that  it  was  necessary  for  the  company  to 
have  a  definite  location  on  the  risk  if  they 
were  to  hold  the  binder,  requesting  that  hia 
correspondent  send  a  regular  application 
blank  for  a  policy,  which  the  president  of 
plaintiff  company  thereafter  neglected  to  do, 
there  is  a  binding  contract  of  present  insur- 
ance made  between  the  parties,  subjecting 
the  insurance  company  to  liability  for  a  losa, 
such  of  the  necessary  terms  of  every  contract 
of  insurance  as  were  unexpressed  in  the  cor- 
respondence resting  in  implication. 
[See  note  at  end  of  this  case.] 

Essentials  of  Insurance  Contract  —  Iml^ 
plied  Terms. 

Some  of  the  essentials  of  a  valid  contract 
of  insurance  may  be  unexpressed  and  rest  in 
implication. 

Validity  of  Oral  Contract. 

An  oral  contract  of  insurance  is  valid,  un- 
less prohibited  by  statute,  and  will  be  binding 
from  the  time  it  is  complete,  although  loea 
occurs  before  the  policy  is  issued. 

[See  generally  Ann.  Cas.  1914D  653.] 

Condition  against  Change  of  Title  •— 
Interpretation. 

A  policy  of  fire  insurance  on  a  building  un- 
der construction  in  favor  of  a  lumber  com- 
pany contained  the  provision  that  it  should 
be  void  if  any  change  took  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  in- 
surance. The  policy  stood  in  the  name  of 
the  owner  of  the  building,  and  to  cover  the 
lumber  company's  interest  a  rider  was  at- 
tached to  the  effect  that  a  loss,  if  any,  waa 
payable  to  the  company  as  its  interest  might 
appear.  In  the  policy  there  was  a  printed 
stipulation  that  if  an  interest  under  the  pol- 
icy should  exist  in  favor  of  any  person  having 
an  interest  other  than  the  insured,  tiie  con- 
ditions of  insurance,  relating  to  such  interest, 
''as  shall  be  written  upon,  attached,  or  ap- 
pended hereto"  should  apply.  It  is  held  that 
the  conveyance,  twelve  days  before  loss  of  the 
building,  by  the  owner  to  his  sister  did  not 
relieve  the  insurer  of  liability  to  the  lumber 
company,  since  the  stipulation  of  the  policy 
relating  to  the  effect  of  a  change  in  title  did 
not  apply  to  the  lumber  company  where  not 
set  out  in  the  rider. 

Constmction  of  Policy  —  CoastraetloM 
Favoring  Insured. 

In  case  of  ambiguity  in  the  provision  of  an 
insurance  policy,  that  construction  should  be 
adopted  which  is  more  favorable  to  the  in- 
sured or  those  claiming  under  the  policy. 

Action  on  Policy  -*  Antendment  of 
Pleading  —  Cause  of  Action  Not 
Changed. 

In  suit  on  an  insurance  policy,  where  the 
petition  alleged  that  defendant  undertook  and 
agreed  to  and  with  the  plaintiff  to  insure  the 
latter,  etc.,  an  amendment  by  adding  ''and 
did  insure,"  after  "undertook  and  agreed  to 
and  with  the  plaintiff  to  insure,"  does  not 
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change  the  cause  of  action  from  one  for  a 
fan u re  lo  insure  aa  agreed,  to  one  for  the 
bnach  of  a  contract  of  present  insurance,  in 
view  of  other  allegations  of  the  petition  perti- 
nent only  to  a  claim  for  breach  of  a  present 
contract,  while  "contract  to  insure"  and  "con- 
tract of  insurance''  are  used  interchangeably. 

Error  lo  District  Court,  Laramie  coimty: 
Meni^eb,  Judge. 

Action  by  Walker  Lumber  Company,  plain- 
tiff, against  Royal  Insurance  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
brings  error.  On  rehearing.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

C,   W.  Burdick'9Xkd  Fred  Herrington  for 
plaintiff  in  error. 
John  D,  Clark  for  defendant  in  error. 

[60]  POTTEB,  C.  J. — This  action  was  brought 
upon  an  alleged  contract  of  insurance  to 
recover  for  the  loss  of  a  building  by  fire.  Up- 
on a  trial  without  a  jury  the  district  court 
found  generally  for  the  plaintiff  and  ren- 
dered judgment  in  its  favor  for  the  amount 
claimed  with  interest.  The  case  is  here  on 
error. 

The  judgment  was  affirmed  on  a  former 
hearing  on  the  ground  that  the  bill  of  ex- 
ceptions failed  to  show  that  it  [61]  contained 
all  the  evidence  necessary  to  a  determination 
of  the  errors  assigned.  (148  Pac.  340.)  On 
the  petition  of  plaintiff  in  error  a  rehearing 
was  granted,  and  upon  its  motion  the  bill 
was  ordered  returned  to  the  district  Court 
to  permit  an  application  to  be  made  and  heard 
in  that  court  for  an  amendment  of  the  bill 
and  a  rearrangement  of  the  pages  thereof, 
which  it  was  claimed  had  been  disarranged 
when  binding  the  same  together  with  perma- 
nent covers  after  the  bill  wa^  allowed  and 
signed.  The  bill  having  been  amended  and 
returned  to  this  court,  now  showing  that  it 
contains  all  the  evidence  including  the  ex- 
hibits, the  cause  has  again  been  submitted. 

I.  The  first  question  to  be  considered  is 
whether  there  was  a  contract  of  insurance, 
the  defendant,  plaintiff  in  error  here,  contend- 
ing that  there  was  not.  In  the  petition  it 
is  alleged  in  substance  as  to  the  contract,  that 
the  defendant,  for  a  stated  consideration,  on 
or  about  December  19,  1910,  undertook  and 
agreed  to  insure  and  did  insure  the  plaintiff 
for  the  period  of  one  year  in  the  amount 
of  $1,500  against  damage  resulting  from  loss 
by  fire  of  a  frame  building  in  Lost  Springs, 
Converse  County,  Wyoming,  known  as  the 
building  of  6.  F.  Billingsley,  which  was  then 
in  course  of  construction,  and  for  which  the 
plaintiff  was  supplying  the  material,  and  had 
then  furnished  material  of  a  value  exceeding 
$1,500,  for  which  it  had  not  been  paid;  that 
the  plaintiff  thereafter  continued  to  furnish 


material  for  said  building  until  its  destruc- 
tion by  fire,  and  at  the  time  it  was  so  de- 
stroyed the  amount  due  plaintiff  for  said 
material  largely  exceeded  the  sum  of  $1,500. 
It  is  also  alleged  and  the  fact  was  not  dis- 
puted on  the  trial  that  the  said  building  was 
totally  destroyed  by  fire,  before  completion, 
on  February  19,  1911.  Kor  was  the  fact 
disputed  that  plaintiff  had  been  damaged 
thereby  in  the  amount  remaining  due  and 
unpaid  at  the  time  of  the  trial  for  the  ma- 
terial furnished  as  aforesaid,  for  which,  with 
interest,  the  judgment  was  rendered. 

On  the  trial  it  appeared  that  a  policy  of 
insurance  had  not  been  issued  for  said  build- 
ing or  plaintiff's  interest  [62]  therein,  but 
to  establish  defendant's  liability  the  plaintiff 
relied  upon  certain  correspondence  as  show- 
ing that  the  building  had  been  insured  by  the 
defendant  for  $1,500,  at  plaintiff's  request 
and  to  cover  its  said  interest  in  the  building, 
by  ot  under  what  is  known  in  the  insurance 
business  as  a  "binder."  Respecting  that  mat- 
ter the  undisputed  facts  are  as  follows: 

The  plaintiff,  O.  L.  Walker  Lumber  Com- 
pany, was  engaged  in  the  general  lumber  and 
hardware  business  at  Glenrock  and  Lost 
Springs,  in  Converse  County,  in  this  state. 
Otis  L.  Walker  was  the  President,  Treasurer 
and  Manager  of  said  company,  and  also  agent 
for  the  defendant,  the  Royal  Insurance  Com- 
pany, but  without  authority  to  write  policies 
of  insurance;  his  authority  being  limited  to 
soliciting  insurance  and  forwarding  the  ap- 
plications to  the  company,  or  some  one  au- 
thorized to  accept  them  and  write  the  policies, 
and,  as  we  understand,  the  policies  when 
written  were  sent  to  him  to  be  delivered, 
though  that  fact  is  not  here  material.  On 
November  8,  1910,  said  Walker  wrote  to  the 
Western  Department  Managers  of  the  com- 
pany at  Chicago  inquiring  if  they  would  in- 
sure two  buildings  at  Lost  Springs  in  course 
of  construction  for  the  material  being  used, 
the  insurance  to  remain  in  force  ninety  days, 
for  $2,000  on  each  building,  and  also  stating 
that  he  wanted  to  insure  for  $500  the  dwelling 
and  furniture  of  R.  C.  Willy  at  Lost  Springs 
for  one  year,  the  same  to  be  in  force  as  soon 
as  possible.  That  letter  was  referred  by  said 
managers  to  R.  H.  Douglass,  the  state  agent 
of  the  defendant  company  at  Denver,  Colorado, 
who  wtote  to  Walker  from  Denver  on  No- 
vember 28,  1910,  as  follows: 

"Your  favor  of  the  8th  instant  addressed 
to  the  Managers  has  been  referred  to  me  for 
attention.  I  would  be  pleased  to  have  you 
forward  application  for  risks  you  mention  in 
your  letter.  We  have  bound  $500.00  on 
dwelling  and  household  goods  for  R.  C.  Willy 
at  Lost  Springs  which  is  subject  to  distribu- 
tion of  amounts,  and  I  would  be  pleased  to 
receive  application  for  same  showing  how 
you  wish  the  amounts  distributed." 
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[63]  By  letter  dated  at  Chicago,  November 
9,  1910,  the  Managers  aforesaid  had  written 
to  Walker  as  follows: 

"It  is  our  pleasure  to  advise  that  Mr.  Kobt. 
H.  Douglass,  State  Agent,  takes  immediate 
charge  of  the  Mountain  field  for  the  Royal. 
Several  weeks  ago  we  deemed  it  advisable 
to  request  you  to  send  applications  to  us 
here  instead  of  Denver,  this  pending  an  ap-  * 
pointment  of  State  Agent.  .  .  .  We  are 
today  sending  you,  under  another  cover,  en- 
velopes addressed  to  Mr.  Douglass  at  602 
First  National  Bank  Building,  Denver,  Col- 
orado.   Kindly  send  all  applications  to  him." 

On  December  16,  1910,  Walker  wrote  to 
Douglass,  using  a  letterhead  of  the  O.  L. 
Walker  Lumber  Company,  as  follows:  **I 
wish  you  would  kindly  bind  our  stock  of  lum- 
ber at  Lost  Springs  as  follows  1000.00  on 
hardware  lime  plaster  cement  and  nails  and 
storebuildings  1,000.00  on  lumber  posts,  lath, 
shingles  and  millwork,  including  mouldings, 
sash  and  doors.  We  are  now  carrying 
10,000.00  on  this,  but  our  stock  is  increasing 
at  such  a  rate  that  we  feel  the  necessity  of 
further  insuring.  ...  I  wish  you  would 
also  bind  tlie  building  of  Mr.  B.  F.  Billingsley 
being  constructed  at  Lost  Springs  for  $1500.00 
as  we  are  furnishing  the  material.  We  can 
probably  make  this  permanent,  but  we  want 
to  be  covered  in  the  meantime."  Mr.  Doug- 
lass replied  to  that  letter  by  one  dated  at 
Denver,  December  19,  1910,  as  follows: 

"I  beg  to  acknowledge  your  favor  of  the 
16th  instant  requesting  a  policy  on  your 
hardware,  lime,  plaster,  lumber,  etc.,  and 
am  pleased  to  enclose  herewith  policy  306-F 
covering  $2000.00  under  retail  lumber.  .  .  . 
Regarding  your  request  to  bind  the  building 
of  Mr.  B.  F.  Billingsley,  which  is  in  course 
of  construction  at  Lost  Springs,  Wyo.,  for 
$1500.00,  beg  to  say  that  this  has  been 
done;  but  wish  to  say  that  it  is  necessary 
for  us  to  have  a  definite  location  on  this 
risk  if  we  are  to  hold  the  binder.  I  would 
therefore  ask  that  you  mail  me  one  of  our 
regular  application  blanks  that  the  policy 
may  be  issued.  In  order  [64]  that  there 
may  be  no  misunderstanding,  would  say  that 
when  issuing  a  binder  on  a  risk  it  is  always 
with  the  understanding  that  the  policy  be 
issued  within  a  reasonable  time  after.  In 
risks  of  this  nature  it  is  our  custom  to  issue 
the  policy  for  the  full  term  of  one  year,  and 
if  the  policy  cannot  be  made  permanent  when 
the  building  is  complete  the  policy  is  can- 
celled short  rate.  I  do  not  believe  you  have 
understood  this  clearly  in  the  past  and  trust 
you  will  be  able  to  make  this  risk  a  perma- 
nent one,  in  which  event  I  would  be  pleased 
to  have  you  advise  me  the  nature  of  the 
risk  whether  it  is  a  dwelling  or  mercantile 
building;  it  is  always  necessary  that  I  have 
this  information.     Regarding  the  binder  we 


are  holding  of  Mr.  Willy's  would  say  that  I 
would  appreciate  your  giving  this  matter 
your  prompt  attention,  on  yoiur  return,  as 
we  have  been  holding  this  binder  for  some 
time,  and  it  is  very  necessary  that  the  policy 
be  issued  and  the  matter  closed.  Thanking 
you  for  your  usual  prompt  attention  to  these 
matters  and  awaiting  the  completed  applica- 
tion on  the  building  in  course  of  construction 
and  on  the  Willy  risk,  I  am  with  kind  re- 
gards, Yours  very  truly,  R.  H.  Douglass, 
State  Agent." 

The  remaining  correspondence  between  said 
parties  with  reference  to  this  matter  was  as 
follows: 

Glenrock,  Wyoming,  Jan.  11,  1911.  Mr. 
Robt.  H.  Douglass,  Agt.  Denver,  Colo.  Dear 
Sir:  I  am  enclosing  you  herewith  check  for 
$18.70  as  per  your  statement  of  the  16th. 
Also  am  handing  you  blank  of  Mr.  Willey 
which  I  trust  will  enable  you  to  hand  me  the 
policy  soon.  Will  get  the  proper  information 
as  soon  as  possible,  (regarding  Billingsley.) 
Yours  very  truly,  O.  L.  Walker. 

Denver,  Colo.  January  14th,  1911.  Mr. 
0.  L.  Walker,  Agent,  Glenrock,  Wyoming. 
Dear  Sir: —  I  beg  to  acknowledge  receipt  of 
your  favor  of  the  11th  instant  enclosing  your 
check  for  $18.70  in  payment  of  the  premium 
under  Royal  Policy  306-F  for  which  I  thank 
you.  I  am  enclosing  herewith  policy  314-F 
C.  E.  Willey,  which  I  trust  you  will  find 
satisfactory. .  I  note  that  you  will  obtain 
the  information  [65]  for  us  regarding  the 
building  in  course  of  construction,  for  Mr. 
B.  F.  Billingsley,  the  binder  for  which  we 
are  now  holding,  and  trust  that  you  will  do 
this  at  the  earliest  possible  moment  that  the 
policy  may  be  issued.  Yours  very  truly,  R. 
H.  Douglass,  State  Agent. 

Denver,  Colo.  February  1,  1911.  Mr.  0.  L. 
Walker,  Agent,  Glenrock,  Wyoming.  Dear 
Sir: —  Under  date  of  December  16th  1910 
we  bound  $1500.  on  the  building  of  Mr.  B.  F. 
Billingsley,  at  Lost  Springs,  Wyoming,  and 
now  have  to  request  that  you  forward  the 
regular  application  that  this  policy  may  be 
issued.  Thanking  you  for  your  prompt  at- 
tention to  this  matter,  I  am,  Yours  very  truly, 
R.  H.  Douglass,  State  Agent. 

Glenrock,  Wyoming,  Feb.  3,  1911.  Mr.  R. 
H.  Douglass,  Agt.,  Denver,  Colo.  Dear  Sir: 
Please  find  enclosed  our  check  for  $38.08  in 
payment  of  premium  No.  317-F.  With  ref- 
erence to  the  policy  of  Mr.  Willey,  we  only 
want  this  policy  to  run  one  year,  as  we  are 
handling  it  for  that  time  alone.  If  you  direct 
we  will  return  the  policy  to  you  for  correction 
or  you  can  advise  us  that  a  payment  for  one 
year  will  be  satisfactory  and  we  can  attach 
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that  to  the  policy.  Will  let  you  know  at  once 
concerning  policy  of  Mr.  Billingsley.  It  may 
be  necessary  for  us  to  cancel  this,  in  which 
case  we  will  of  course  pay  the  accrued  premi- 
um.   Yours  very  truly,  0.  L,  Walker. 

Denver,  Col.  February  7,  1911.  Mr.  0.  L. 
Walker,  Agent,  Glenrock,  Wyoming.  Dear 
Sir:  I  beg  to  acknowledge  receipt  of  your 
check  for  $38.08  in  payment  of  317-F,  for 
which  I  think  you.  ...  I  note  you  say 
that  you  will  immediately  give  us  the  in- 
formation necessary  to  issue  the  Billingsley 
policy  we  will  very  much  appreciate  same- 
.  .  .  Yours  very  truly,  R.  H.  Douglass^ 
State  Agent. 

The  second  day  after  the  fire  Walker  wrote 
to  Douglass  as  follows:  ''I  regret  to  report 
that  the  hotel  of  Mr.  B.  F.  Billingsley  at  Lost 
Springs  has  burned. "  Kindly  write  what  you 
think  regarding  that  insurance  I  asked  for 
&  oblige,"  [66]  He  furnished  proof  of  loss 
dated  April  14,  1911,  but  in  the  meantime  he 
had  been  informed  by  letter  from  the  Loss 
Superintendent  of  the  defendant  company, 
that  it  denied  all  liability,  on  the  ground, 
among  others,  that  it  had  made  no  contract 
insuring  the  property  in  question. 

We  are  of  the  opinion  that  the  effect  of 
the  correspondence  aforesaid  prior  to  the 
fire  was  to  create  a  present  contract  of  in- 
surance. The  letter  of  the  Loss  Superintend- 
ent above  mentioned,  which  was  introduced 
by  the  plaintiff  to  show  the  defendant's  denial 
of  liability  and  the  making  of  any  contract, 
and  referred  in  detail  to  the  correspondence 
aforesaid  by  citing  the  material  portion  there- 
of, is  set  out  in  the  brief  of  counsel  for  plain- 
tiff in  error  as  containing  a  clear  statement 
of  the  grounds  for  the  contention  that  there 
was  no  contract  of  insurance  between  the 
parties.  To  explain  the  argument  in  support 
of  that  contention  we  cannot  do  better  than 
quote  the  following  from  the  letter  so  used: 

"All  of  this  correspondence  denotes  a  will- 
ingness on  the  part  of  Mr.  Douglass  to  con- 
sent to  agree  to  a  contract  provided  and  when 
he  should  be  furnished  with  necessary  data, 
should  he  find  upon  receipt  of  full  informa- 
tion that  the  risk  was  entirely  acceptable. 
The  only  information,  however,  that  was  be- 
fore him  was  tliat  the  amount  required  was 
either  $2,000  or  $1,500;  that  the  insured  was 
either  Mr.  B.  F.  Billingsley  or  yourself,  and 
that  the  subject  matter  of  insurance  was  to 
be  a  building  located  at  Lost  Springs,  Wy- 
oming, all  of  which  was  entirely  insufficient 
as  a  basis  to  be  merged  into  a  valid  contract 
of  insurance,  and  upon  this  point  we  beg  to 
advise  you  that  to  constitute  a  valid  con- 
tract of  insurance  it  is  necessary  that  there 
should  be  (1)  parties  thereto;  (2)  a  premi- 
um;  (3)  a  subject  matter;   (4)  an  insurable 


interest;  (5)  certain  risks  or  perils;  (6) 
duration  of  risk;  (7)  amount  insured,  and 
there  can  be  no  complete  contract  of  insur- 
ance unless  all  these  essentials  exist  either 
expressly  or  by  implication.  Such  a  contract 
must  contain  all  the  essentials  of  a  valid 
agreement,  [67]  so  that  nothing  remains  to 
be  done  but  to  fill  up  and  deliver  the  policy 
on  the  one  hand,  and  pay  the  premium  on 
the  other.  There  must  be  a  meeting  of  minds 
upon  all  the  essentials  of  a  valid  contract 
of  insurance;  in  brief,  nothing  should  be 
left  open  for  future  determination.  The  as^ 
sent  must  be  mutual  since  this  meeting  of 
minds  is  vital  to  the  life  of  the  contract. 
.  .  .  In  the  present  instance  the  only  es- 
sential that  we  are  aware  of  having  been 
determined  is  that  the  amount  of  the  policy 
when  issued  would  have  been  $1500.  The 
parties  to  the  contract,  the  amount  of  premi- 
um, the  description  of  the  property  insured, 
the  interest  of  the  insured,  the  duration  of 
the  risk,  have  never  been  mentioned  by  you, 
and  although  repeatedly  requested  to  send  an 
application  upon  which  a  contract  might  be 
considered  and  prepared  if  found  acceptable, 
you  have  not  found  it  possible  to  comply 
therewith." 

The  writer  of  that  letter  properly  con- 
ceded that  some  of  the  essentials  of  a 
valid  contract  might  be  implied,  for  that 
is  clearly  the  law.  In  Bichards  on  Insurance 
Law,  3rd  ed.  at  Section  78,  it  is  said  that 
the  essential  terms  of  such  a  contract  upon 
which  there  must  be  a  mutual  assent,  either 
express  or  implied,  are:  The  names  or  de- 
scription of  the  parties,  the  rate  of  premium, 
the  property  insured,  the  risk  insured  against, 
the  term  or  duration  of  the  insurance,  and 
the  sum  or  sums  insured.  And  in  Section 
79,  that  it  is  not  necessary  in  order  to  close 
the  contract  that  all  the  particulars  should 
be  made  the  subject  of  express  negotiation 
between  the  parties;  for  it  may  well  be  un- 
derstood, in  the  absence  of  any  express  decla- 
ration to  the  contrary,  that  the  usual  form 
of  policy,  or  statutory  form,  if  there  be  one, 
is  intended,  or  that  the  market  rate  or  a 
reasonable  rate  of  premium  is  to  apply,  or 
the  same  rate  or  the  same  terms  as  before. 
The  same  principle  is  stated  in  Cooley's 
Briefs  on  the  Law  of  Insurance,  Vol.  I,  p. 
369,  where,  after  stating  that  nothing  can 
be  left  open  for  future  negotiations  with  ref- 
erence to  the  subject-matter,  parties,  rate  of 
premium,  amoimt,  or  duration  of  risk,  it  is 
said: 

[68]  "It  is  not,  however,  required  that  the 
elements  enumerated  shall  be  expressly  agreed 
upon.  Such  agreement  may  be  implied  from 
various  circumstances.  So  the  elements  not 
specifically  agreed  upon  may  be  presumed 
to  be  those  of  the  original  policy,  where  the 
contract  is  for  renewal,  or  they  may  be  im- 
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plied  from  former  dealings  of  the  parties 
in  regard  to  insurance,  or  other  circum- 
stances." And  again,  on  page  374:  "In  re- 
gard to  the  conditions  governing  a  contract 
for  insurance  it  seems  to  be  the  general  rule 
that  where  nothing  is  said  about  conditions 
the  parties  are  presumed  to  intend  that  the 
policy  shall  contain  the  conditions  usually 
inserted  in  policies  of  insurance  in  like  cases 
or  in  policies  previously  used  by  the  parties.*' 
And  further,  that  a  similar  doctrine,  only 
modified  in  form,  is  supported  by  several  au- 
thorities cited,  viz.:  that  the  law  will  pre- 
sume that  the  minds  of  the  contracting  parties 
met  upon  a  contract  containing  the  terms 
and  conditions  usually  inserted  in  policies 
of  insurance  usually  issued  by  the  insurer 
on  like  risks;  these  statements  being  made 
with  reference  to  a  contract  where  no  policy 
has  been  issued,  it  having  been  previously 
stated  (p.  366)  that  the  majority  of  ex- 
ecutory contracts  are  of  such  a  nature  that 
the  insurance  attaches  immediately,  leaving 
only  the  execution  and  delivery  of  the  policy, 
and  possibly  the  payment  of  the  premium, 
for  the  future,  or,  "in  other  words,  the  in- 
surance commences  at  the  time  of  the  agree- 
ment." 

It  is  settled  law  that  an  oral  contract  of 
insurance  is  valid,  unless  prohibited  by  stat- 
ute, and  will  be  binding  from  the  time  such 
contract  is  complete,  although  loss  occurs 
before  the  policy  is  issued.  (Richards  on 
Insurance  Law,  3rd  ed  Sec.  80;  1  Cooley's 
Briefs  on  Insurance,  pp.  365,  366.)  And  also 
that  a  complete  contract  may  be  entered  into 
by  what  is  known  as  a  binder  or  binding  slip. 
"The  regular  binder  is  present  insurance, 
like  a  policy.  It  is  a  temporary,  convenient 
substitute  or  equivalent  for  the  policy  or 
renewal  receipt  pending  the  execution  of  the 
formal  instrument.  It  becomes  merged  in  the 
policy  after  the  policy  is  delivered."  (Rich- 
ards on  Insurance  Law,  Sec.  81.)  [69]  ''Wheth- 
er the  contract  of  insurance  is  closed  orally 
or  by  a  binding  slip,  if  there  is  no  ex- 
press agreement  to  the  contrary  the  legal 
presumption  is  that  the  usual  form  of  policy 
is  to  follow."  (Id.  Sec.  82.)  And  where  the 
agreement  is  for  present  insurance  and  loss 
occurs  before  the  policy  is  issued  the  action 
may  be  brought  upon  the  binder  or  oral  con- 
tract, including  in  it  by  inference  the  terms 
of  the  standard  or  usual  policy.  (Id.  Sec. 
83;  1  Cooley's  Briefs  on  Insurance,  pp.  535- 
539.) 

That  the  purpose  and  effect  of  a  binder  is 
that  of  immediate  insurance  was  also  brought 
out  in  the  evidence  in  this  case  on  the  cross- 
examination  of  one  of  plaintiff's  witnesses, 
who  conducted  an  insurance  agency  in  the 
county  aforesaid,  and  who  had  been  called 
by  the  plaintiff  to  establish  the  premium  rate 
for  a  building  such  as  the  Billingsley  build- 


ing in  course  of  construction.  On  croes-ex- 
amination,  in  response  to  questions  propound- 
ed by  counsel  for  defendant  below^  the  witness 
constructed  a  policy,  or  stated  how  it  would 
be  written,  to  cover  plaintiff's  interest  in 
the  building,  taking  the  binder  into  consider- 
ation, using  for  the  purpose  the  policy  306-F 
issued  to  the  plaintiff  for  its  stock  of  lumber, 
etc.,  at  Lost  Springs,  referred  to  in  the  Doug- 
lass letter  of  December  19,  and  which  had 
been  introduced  in  evidence  by  the  plaintiff 
to  show  that  the  plaintiff  company  was  un- 
derstood to  be  the  party  whose  interest  was 
to  be  covered  by  the  insurance  on  the  Billings- 
ley building.  During  that  examination  he 
testified  as  to  a  binder  as  follows: 

"Q.  On  a  binder  any  policy  issued  would 
date  back  as  of  the  date  which  the  binder 
issued?  A.  Yes.  Q.  That  is  the  usage? 
A.  That  is  the  usage,  yes,  sir.  Q.  In  other 
words,  the  binder  is  a  temporary  contract 
until  the  application  can  be  passed  upon — 
until  the  information  can  be  received  by  the 
insurance  company  to  be  acted  upon — and 
when  the  policy  is  actually  issued  it  bears 
date  as  of  the  date  when  it  is  binding  to  the 
company?  A.  Yes,  that  is  the  way  I  under- 
stand it.  Q.  That  is  what  you  understand 
by  a  binder?  A.  That  is  what  I  understand 
by  a  binder,  [70]  yes,  sir.  Q.  Then,  as  a  basis 
of  the  binder,  the  policy  which  is  issued  is 
what  we  look*  at  for  remedy  or  rights  under 
the  policy?     A.  I  think  so." 

We  come  then  to  consider  what,  if  anything, 
had  not  been  agreed  upon  or  assented  to, 
either  expressly  or  by  implication,  which 
would  prevent  the  binder  from  operating  as 
a  contract  of  present  insurance.  As  above 
stated,  we  think  its  effect  was  to  create  a 
present  contract.  We  think  also  that  some 
of  the  statements  contained  in  the  letter  of 
the  Loss  Superintendent  were  based  upon  a 
misinterpretation  of  the  correspondence  with 
reference  to  the  binder.  In  the  first  place 
it  Was  made  entirely  clear  by  Mr.  Walker's 
letter  of  December  16,  1910,  that  he  wished 
the  company  to  bind  the  Billingsley  building 
then  in  course  of  construction  at  Lost  Springs 
for  the  sum  of  $1,500,  so  as  to  cover  the 
interest  of  the  plaintiff,  who  was  furnishing 
the  materia],  and  that  the  agent  so  under- 
stood it  is  also  clear  from  his  letter  of  De- 
cember 19,  and  the  policy  therein  referred 
to  on  plaintiff's  lumber,  hardware,  etc,  at 
Lost  Springs.  The  last  clause  of  the  Walker 
letter  aforesaid  preceding  the  signature  reads: 
"We  can  probably  make  this  permanent,  but 
we  want  to  be  covered  in  the  meantime," 
which  could  not  have  been  understood  other- 
wise than  as  meaning  that  the  Lumber  Com- 
pany wanted  to  be  covered  for  the  material 
it  was  furnishing  for  the  construction  of  the 
building.  And  in  the  agent's  answer  to  that 
letter  he  stated  regarding  the  request  to  bind 
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the  said  building:  "that  this  has  been  done/* 
It  is  true  that  he  then  stated  it  would  be 
necessary  to  have  a  definite  location  of  the 
risk  to  hold  the  binder,  and  asked  to  have 
a  regular  application  sent  to  him  that  the 
policy  might  be  issued.  But  there  is  nothing 
in  the  letter  to  indicate  that  the  company 
was  not  then  bound  or  that  the  binder  would 
not  be  continued  until  the  regular  application 
blank  should  be  received  and  the  policy  issued. 
On  the  contrary,  it  was  stated  that  a  binder 
is  issued  always  with  the  understanding  that 
the  policy  be  issued  within  a  reasonable  time 
afterwards.  In  the  same  letter  reference  is 
made  to  [71]  the  binder  the  company  was 
holding  for  the  building  of  Mr.  Willy,  and 
it  was  stated  that  they  had  been  holding  that 
binder  for  some  time  and  he  would  appreciate 
prompt  attention  to  the  matter,  as  it  was 
necessary  that  the  policy  be  issued  and  the 
matter  closed.  Again,  replying  to  Mr.  Walk- 
er's letter  of  January  11th,  in  which  it  was 
stated  that  he  would  get  the  proper  informa- 
tion regarding  the  Billingsley  building  as 
soon  as  possible,  Mr.  Douglass  referred  to 
the  fact  that  the  company  was  holding  a 
binder  for  that  building.  And  'on  February 
1  he  wrote  to  Mr.  Walker  stating  that  under 
date  of  December  16,  1910,  they  had  bound 
$1,500  on  the  building  of  B.  F.  Billingsley 
at  Lost  Springs,  and  requested  that  the  regu- 
lar application  be  forwarded  so  that  the  poli- 
cy might  be  issued;  and  there  is  nothing  in 
the  subsequent  letters  prior  to  the  fire  to 
indicate  that  the  binder  was  regarded  as  not 
in  force. 

The  amount  of  the  insurance  was  clearly 
stated.  And  the  duration  of  the  risk  was 
not  left  uncertain.  In  the  first  letter  of  Mr. 
Douglass  with  reference  to  the  matter  he 
stated  not  only  that  the  building  had  been 
bound,  but  that  in  risks  of  that  nature  it 
was  their  custom  to  issue  the  policy  for  the 
full  term  of  one  year,  and  if  it  could  not  be 
made  permanent  when  the  building  is  com- 
pleted, then  to  cancel  the  policy  short  rate. 
In  addition  to  that,  Mr.  Walker  testified  that 
the  custom  of  insurance  companies,  including 
the  defendant,  was  to  date  the  policy  after 
the  issuance  of  a  binder  as  of  the  date  when 
the  binder  was  requested;  and  the  other  wit- 
ness above  mentioned,  when  constructing  the 
policy  that  would  have  been  issued,  stated 
that  the  date  of  such  policy  would  be  De- 
cember 16,  1910  (the  date  of  the  request  for 
the  binder),  and  that  it  would  run  for  one 
year.  And  Mr.  Douglass,  testifying  on  be- 
half of  the  defendant  company,  stated  that  he 
would  have  constructed  the  policy  the  same 
as  plaintiff's  said  witness  did. 

With  reference  to  the  rate  of  premium: 
Mr.  Walker  testified  that  the  custom  of  the 
Fire  Insurance  Association  was  to  fix  certain 
rates  for  certain   buildings  and  that  there 


[72]  were  general  rates  for  buildings  in  course 
of  construction.  And  by  the  testimony  of 
Mr.  Brown,  plaintiff's  other  witness,  the  same 
fact  was  shown,  and  he  also  stated  the  rate 
that  was  in  force  in  December,  1910,  for 
builders'  risks  on  frame  buildings,  as  fixed 
by  the  Rocky  Mountain  Underwriters*  Asso- 
ciation for  this  state,  of  which  the  defendant 
company  was  a  member;  and  this  testimony 
stands  undisputed.  There  being  a  general 
fixed  rate  in  force  at  the  time,  it  must  be  held 
that  the  parties  impliedly  assented  or  con- 
tracted with  reference  to  that  rate.  In  Brit- 
ish American  Ins.  Co.  v.  Wilson,  77  Conn. 
559,  60  Atl.  293,  wherein  suit  was  brought 
upon  a  binder,  Mr.  Justice  Baldwin,  speaking 
for  the  court,  said:  "Although  the  rate 
of  premium  was  left  blank,  if,  as  the  defend- 
ant testified,  that  was  to  be  thereafter  fixed 
by  the  chairman  of  the  local  board  of  fire 
underwriters,  the  effect  of  the  contract  was 
to  bind  both  parties  to  such  a  rate  as  might, 
in  due  course  of  business,  be  so  fixed." 

It  was  clearly  understood  that  the  prop- 
erty to  be  insured  was  the  building  of  B.  F. 
Billingsley  in  course  of  construction  at  Lost 
Springs,  and  Mr.  Walker  testified  that  he 
knew  of  no  other  building  in  course  of  con- 
struction at  that  place  at  the  time.  That 
town  could  not  then  have  had  a  population 
much  exceeding  one  hundred,  and  it  not  being 
shown  that  any  other  building  was  in  fact 
then  in  course  of  construction  there,  we  think 
it  fair  to  assume  from  Mr.  Walker's  testimony 
that  no  other  building  than  the  one  in  ques- 
tion was  then  being  constructed.  Hence  there 
could  have  been  no  difficulty  in  identifying 
the  building.  It  clearly  appears,  also,  as 
above  indicated,  that  the  plaintiflTs  interest 
on  account  of  the  material  being  furnished 
by  it  was  to  be  covered  by  the  insurance;  and 
that  it  had  an  insurable  interest  we  do  not 
understand  to  be  controverted.  The  defend- 
ant might  of  course  require  more  definite 
information  as  to  the  location  or  description 
of  the  building  before  issuing  the  policy,  and, 
perhaps,  it  might  have  declined  at  any  time 
to  further  carry  the  binder  if  such  information 
was  [73]  not  furnished,  but  it  does  not  ap- 
pear that  the  information  was  demanded  as 
a  condition  to  the  taking  effect  of  the  binder, 
or  its  continuing  in  force. 

2.  It  appears  that  on  February  7,  1911, 
twelve  days  before  the  loss  occurred,  Billings- 
ley conveyed  his  title  to  the  property  to  his 
sister,  Mrs.  Lucinda  Watts,  and  it  is  con- 
tended that  such  transfer  relieved  the  defend- 
ant company  of  any  liability  under  the  con- 
tract of  insurance.  That  contention  is  based 
upon  a  condition  contained  in  the  printed 
form  of  the  policy,  which,  according  to  the 
evidence  aforesaid,  would  have  been  used  if 
a  policy  had  been  Issued,  viz.:  **This  entire 
policy,  unless  otherwise  provided  by  agree- 
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ment  endorsed  hereon  or  added  hereto,  shall 
be  void  .  .  .  ,  if  any  change,  other  than 
by  the  death  of  an  insured,  take  place  in  the 
interest,  title,  or  possession  of  the  subject 
of  insurance  (except  change  of  occupants 
without  increase  of  hazard),  whether  by  legal 
process  or  judgment  or  by  voluntary  act  of 
the  insured,  or  otherwise."  There  is  nothing 
in  the  evidence  to  show  that  the  defendant 
company  had  agreed  to  the  transfer  aforesaid. 
We  will  consider  the  proposition  as  though 
the  policy  had  been  issued  in  the  form  as 
constructed  at  the  trial,  without  passing  up- 
on the  question  suggested  by  counsel  for  de- 
fendant in  error,  plaintiff  below,  whether,  in 
view  of  the  fact  that  no  policy  had  been  is- 
sued upon  which  might  be  endorsed  an  agree- 
ment to  the  transfer,  and  that  the  insurance 
had  been  applied  for  by  plaintiff  for  its  own 
benefit,  the  contract  would  be  in  any  way 
affected  by  a  transfer  of  the  property  by  the 
owner  or  the  usual  policy  conditions  relating 
to  such  a  transfer. 

It  appears  that  Billingsley,  the  owner  of 
the  building  at  the  date  of  the  binder,  would 
be  named  in  the  policy  as  the  insured,  and 
that  to  cover  the  plaintiff's  interest  a  rider 
describing  the  insurance  would  be  attached 
with  the  heading,  "Building  in  Course  of  Con- 
struction," and  immediately  below  those  words 
reading  as  follows: 

'•$1,500.00  on  a  two-story  shingle  roofed 
building  with  adjoining  and  communicating 
additions,  including  foundations  [74]  and 
fixtures  and  building  material  on  the  premises 
to  be  used  in  the  construction  of  the  building, 
which  is  now  in  process  of  erection.  Privi- 
leged   to    be    occupied    when    completed    for 

purposes  only,  and  situate  at  Lost 

Springs,  Converse  County,  Wyoming.  Loss, 
if  any,  payable  to  0.  L.  Walker  Lumber  Com- 
pany, as  its  interest  may  appear  at  time  of 
loss." 

A*  printed  form  of  the  rider  with  blank 
spaces  for  inserting  the  amount,  description 
of  building,  purpose  of  occupancy  when  com- 
pleted, and  name  of  the  party  to  whom,  to 
the  extent  of  his  interest,  the  loss  shall  be 
payable,  was  shown  the  witness  being  ex- 
amined for  the  purpose  of  showing  how  the 
policy  would  be  written,  and  in  his  answers 
he  stated  or  assented  to  the  words  and  figures 
to  be  used  in  filling  the  blank,  except  that 
as  to  the  blank  space  in  the  clause  describing 
the  purpose  for  which  the  building  when  com- 
pleted might  be  occupied  his  answer  was: 
"Whatever  the  occupation  should  be."  And 
referring  to  the  space  for  stating  the  location 
of  the  building,  the  question  propounded 
was:  "That  would  be  Lost  Springs?"  and 
the  answer  was:  "That  would  be  Lost 
Springs,  yes,  sir."  We  have  above  added 
the  words,  "Converse  County,  Wyoming,"  be- 
lieving them  to  have  been  understood  both 
by  counsel  and  witness,  and  finding  them  so 


added  in  the  policy  insuring  plaintiff^s  lum- 
ber yard  to  describe  its  location,  which  was 
before  the  witness  and  identified  by  him  as 
the  usual  form  of  policy  with  the  rider  afore- 
said attached  for  a  building  in  course  of  con- 
struction. The  rider  contains  another  para- 
graph, following  the  provisions  above  quoted, 
entitled  or  with  the  heading,  "Lightning 
Clause,"  providing  as  follows:  "This  policy 
shall  cover  any  direct  loss  or  damage  caused 
by  lightning  .  .  .  not  exceeding  the  sum 
insured  nor  the  interest  of  the  insured  in 
the  property,  and  subject  in  all  other  respects 
to  the  terms  and  conditions  of  this  policy. 


9t 


Among  the  printed  stipulations  of  the  poli- 
cy thus  established  at  the  trial  as  the  ordi- 
nary or  usual  policy  for  the  insurance  ap- 
plied for  by  the  plaintiff,  and  in  a  paragraph 
[75]  subsequent  to  the  one  containing  the 
condition  aforesaid  as  to  change  in  the  title 
or  possession  there  is  this  provision: 

"If,  with  the  consent  of  this  company,  an 
interest  under  this  policy  shall  exist  in  favor 
of  a  mortgagee  or  of  any  person  or  corpora- 
tion having  an  interest  in  the  subject  of 
insurance  other  than  the  interest  of  the  in- 
sured as  described  herein,  the  conditions  here- 
inbefore contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions  of 
insurance  relating  to  such  interest  as  shall 
be  written  upon,  attached  or  appended  here- 
to." 

That  the  loss  payable  clause  in  the  rider 
would  show,  in  effect,  the  company's  consent 
to  an  interest  under  the  policy  in  favor  of 
the  plaintiff  is  not  disputed.     But  there  is  a 
dispute  as  to  the  meaning  of  the  latter  part 
of  the  provision   above  quoted,  stating  that 
preceding  conditions  "shall  apply  in  the  man- 
ner expressed  in  such  provisions  and  condi- 
tions of  insurance  relating  to  such  interest 
as   shall   be   written   upon,  attached   or  ap- 
pended hereto.'*    If  it  means,  as  contended  by 
counsel  for  plaintiff,  defendant  in  error  here, 
that  the  provisions  relating  to  such  interest, 
the   loss   payable   clause,   must   express   the 
manner  in  w^hich  the  condition  as  to  change 
in  title  or  possession  of  the  owner  of  the 
insured  building  and  other  conditions  of  the 
policy   shall  apply,  in   order  to  make  them 
applicable  at  all  to  the  interest  of  the  third 
party,  whether  a  mortgagee,  or,  as  in  this 
case,  a  material-man,  then  they  would  not 
apply  to  that  interest,  for  the  loss  payable 
clause,  the  only  other  provision  written  upon 
or  attached  to  the  policy  relating  to  the  in- 
terest of  the  plaintiff,  does  not  express  the 
manner  in  which  the  aforesaid  conditions  of 
the  policy  shall  apply  to  that  interest.    Xor 
is  there  any  indorsement  or  writing  upon  or 
attached  to  the  policy  doing  so,  unless  the 
words  found  in  the  "lightning  clause,"  "and 
subject  in  all  other  respects  to  the  terms  and 
conditions  of  this  policy"  are  to  be  under- 
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stood  as  constituting  a  part  of,  or  explaining 
or  qualifying  the  loss  payable  clause.  But 
those  words  cannot,  in  our  opinion,  be  so 
construed.  They  clearly,  we  think,  have  ref- 
erence only  to  [76]  the  provision  of  the  para- 
graph containing  them,  declaring  that  the 
policy  shall  cover  direct  loss  caused  by  light- 
ning within  the  stated  limitation  as  to 
amount,  and  their  sole  effect  is  to  make  the 
terms  and  conditions  of  the  policy  applicable 
to  the  same  extent  if  the  loss  be  caused  by 
lightning  as  in  case  of  a  loss  by  fire.  They 
are  not  connected  with  the  loss  payable 
clause,  and  we  see  no  reasonable  ground  for 
holding  that  it  was  intended  thereby  to  ex- 
press or  explain  the  manner  in  which  the  con- 
ditions of  the  policy  shall  apply  respecting 
the  interest  protected  by  the  loss  payable 
.clause.  The  policy  would  therefore  lack  a 
provision  declaring  the  condition  as  to  aliena- 
tion by  the  insured  owner  applicable  to  plain- 
tiflTs' interest. 

There  is  a  conflict  in  the  authorities  as  to 
the  meaning  of  the  provision  aforesaid  for 
expressing  the  manner  in  which  the  condi- 
tions of  the  policy  referred  to  shall  apply  to 
an  interest  under  the  policy  existing  in  favor 
of  a  mortgagee  or  any  person  or  corporation, 
other  than  that  of  the  insured  owner.  The 
decided  weight  of  authority  sustains  the 
above  stated  contention  of  counsel  for  de- 
fendant in  error.  Perhaps  the  leading  case 
on  that  side  of  the  question  is  Oakland  Home 
Ins.  Co.  V.  Bank  of  Commerce,  47  Neb.  717, 
66  N.  W.  646,  36  L.R.A.  673,  58  Am.  St.  Rep. 
663.  At  least  it  is  the  earliest  case  consider- 
ing the  precise  question,  and  has  been  ap- 
proved and  followed  in  several  cases  in  other 
states.  In  that  case  the  policy  considered  was 
like  the  one  in  the  case  at  bar,  except  that  the 
loss  was  made  payable  to  a  mortgagee,  and 
it  was  held,  construing  the  provision  now 
under  discussion,  that  to  render  the  general 
conditions  referred  to  in  the  provision  appli- 
cable to  the  interest  of  the  mortgagee,  ''there 
must  be  written  upon,  attached  or  appended 
to  the  policy,  relating  to  the  interest  of  the 
mortgagee,  some  provisions  or  conditions  ex- 
pressing in  what  manner  the  conditions  of  the 
policy  shall  be  so  applicable." 

In  a  case  in  Illinois,  involving  a  considera- 
tion of  the  same  provision  with  reference  to 
a  mortgagee  named  in  the  loss  payable  clause, 
the  court  held  the  meaning  of  the  closing 
[77]  words  or  clause  of  the  provision  to  be: 
''that  in  case  a  mortgagee  clause  is  added, 
the  contract  with  the  mortgagee  shall  include 
only  such  conditions  as  appear  in  such  mort- 
gagee clause  or  slip."  (Queen  Ins.  Co.  v. 
Dearborn  Sav.  etc.  &  B.  Assoc.  176  HI.  115,  51 
N.  E.  717.)  And  in  Iowa,  after  quoting  the 
provision  aforesaid,  the  court  said:  "This 
means  that,  in  order  that  they  become  ap- 
plicable to  the  interest  of  the  mortgagee,  the 
manner  thereof  must  be  indicated  by  an  in- 


dorsement or  some  writing  attached  to  the 
policy."  And  there  being  no  such  indorse- 
ment or  writing  it  was  held,  and  in  the  case 
cited,  that  the  conditions  of  the  policy  did 
not  apply  to  the  interest  of  the  mortgagee. 
(Christenson  v.  Fidelity  Ins.  Co.  117  la.  77, 
90  N.  W.  495,  94  Am.  St.  Rep.  286.)  The 
same  construction  of  the  provision  in  ques- 
tion has  been  adopted  in  several  other  states, 
and  the  interest  of 'a  third  party  to  whom  the 
loss  was  made  payable  held  to  be  unaffected 
by  the  conditions  of  the  policy  referred  to, 
where  the  manner  in  which  they  should  apply 
to  such  interest  was  not  expressed  in  the  loss 
payable  clause.  (Welch  v.  British  American 
Assur.  Co.  148  Cal.  223,  82  Pac.  964,  113 
Am.  St.  Rep.  223,  7  Ann.  Cas.  396;  Senor  v. 
Western  Millers'  Mut.  F.  Ins.  Co.  181  Mo. 
104,  79  S.  W.  687;  East  v.  New  Orleans  Ins. 
Assoc.  76  Miss.  697,  26  So.  691;  Edge  v.  St. 
Paul  F.  etc.  Ins.  Co.  20  S.  D.  190,  106  N.  W. 
281;  Boyd  v.  Thuringia  Ins.  Co.  25  Wash. 
447,  65  Pac.  785,  65  L.R.A.  165;  Stamey  v. 
Royal  Exch.  Assur.  Co.  93  Kan.  707,  150  Pac. 
227.) 

In  the  California  case  cited,  the  court  say: 
"The  provision  that,  in  the  event  of  the  ex- 
istence of  such  an  interest  in  favor  of  the 
third  person,  'the  conditions  hereinbefore 
contained  shall  apply  in  the  manner  expressed 
in  such  provisions  and  conditions  of  insur- 
ance relating  to  such  interest  as  shall  be 
written  upon,  attached,  or  appended  hereto,' 
was  intended  to  have  the  effect  of  prevent- 
ing the  conditions  previously  mentioned  in  the 
policy  from  applying  to  such  interest,  unless 
the  conditions  should  be  again  written  upon, 
attached,  or  appended  to  the  policy.  No  other 
reasonable  [78]  meaning  can  be  given  to  the 
language.  It  would  not  be  necessary  to  write 
them  out  in  full  in  the  polis;y,  which  would 
be  practically  impossible.  A  few  words  mak- 
ing the  provisions,  or  certain  of  them,  as  de- 
sired, applicable  to  the  other  interest  could 
readily  be  inserted  in  the  slip  containing  what 
is  known  as  the  'loss  payable  clause'  attached 
to  the  policy." 

We  deem  it  unnecesary  to  repeat  here  the 
reasons  for  the  conclusion  announced  In  the 
cases  cited,  except  to  say  that  it  is  based 
upon  what  is  conceived  to  be  the  proper  gram- 
matical construction  of  the  provision  of  the 
policy  referring  to  the  application  of  the 
preceding  conditions  to  the  interest  of  third 
persons,  and  the  principle  that  in  case  of 
ambiguity,  if  the  language  of  the  provision 
might  be  deemed  ambiguous,  that  construc- 
tion should  be  adopted  which  would  be  more 
favorable  to  the  insured,  or  those  claiming 
under  the  policy.  (Oakland  Home  Ins.  Co. 
V.  Bank,  supra;  Welch  v.  British  American 
Assur.  Co.  supra.) 

A  contrary  construction  of  a  policy  con- 
taining these  provisions  has  been  adopted  in 
a  few  cases,  viz.:  Delaware  Ins.  Co.  v.  Greer, 
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120  Fed.  916,  57  C.  C.  A.  188,  61  L.R.A.137; 
Brecht  v.  Law,  etc.  Ins.  Co.  160  Fed.  399,  87 
C.  C.  A.  351,  18  L.R.A.(N.S.)  197;  Vancou- 
ver Nat.  Bank  v.  Law,  etc.  Ins.  Co.  153  Fed. 
440 ;  Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App. 
655,  64  N.  E.  772.  But  we  are  constrained  to 
accept  the  rule  announced  in  the  cases  pre- 
viously  cited  as  the  proper  one,  believing  it 
to  be  supported  by  the  better  reasoning. 

3.  One  other  point  only  is  urged  as  a 
ground  for  reversal,  viz.:  that  the  action  was 
not  brought  within  twelve  months  after  the 
loss  as  required  by  the  terms  of  the  policy 
aforesaid.  It  is  provided  in  that  policy  that 
no  suit  or  action  thereunder,  for  the  recovery 
of  any  claim,  shall  be  sustainable  "unless 
commenced  within  twelve  months  next  after 
the  fire."  The  fire  occurred  on  February  19, 
1911,  and  within  twelve  months  thereafter, 
viz.,  February  16, 1912,  the  petition  in  this  ac- 
tion was  filed  and  summons  issued  [79]  which 
appears  to  have  been  served,  and  there  is 
no  contention  here  that  it  was  not  prop- 
erly served  upon  the  defendant.  It  is  con- 
tended, however,  that  an  amendment  made  to 
the  petition  on  the  trial,  which  occurred  on 
February  18,  1913,  changed  the  cause  of  ac- 
tion, and  that  therefore  the  action  must  be 
deemed  to  have  been  commenced,  within  the 
meaning  of  the  provision  of  the  policy  afore- 
said, as  of  the  date  of  the  amendment.  As- 
suming said  provision  to  be  applicable  to  the 
plaintiff,  without  deciding  that  question,  the 
contention  cannot  be  sustained. 

The  petition,  in  the  third  paragraph  there- 
of as  originally  filed,  alleged  that  on  or  about 
the  19th  day  of  December,  1910,  for  and  in 
consideration  of  a  stated  amount  of  premium 
agreed  to  be  paid,  the  defendant  "undertook 
and  agreed  to  and  with  the  plaintiff  to  insure 
the  said  plaint!^  for  the  period  of  one  year 
in  the  amount  of  fifteen  hundred  dollars 
against  damage  due  to  loss  by  fire  of  a  certain 
frame  building  in  Lost  Springs,  Converse 
County,  Wyoming,  known  as  the  building  of 
B.  F.  Billingsley."  So  far  as  the  record  here 
shows  the  petition  was  not  objected  to  by  mo- 
tion or  demurrer,  but  an  answer  was  filed 
denying  each  and  every  allegation  in  the  peti- 
tion, except  that  the  defendant  is  a  corpora- 
tion as  alleged  and  lawfully  engaged  in  this 
state,  as  alleged,  in  the  business  of  insuring 
property  against  loss  by  fire,  which  facts  were 
admitted.  After  the  first  witneps  for  the 
plaintiff  had  been  sworn  and  he  had  answered 
certain  preliminary  questions,  defendant's 
counsel  objected  to  the  introduction  of  any 
testimony  upon  these  grounds:  1.  That  the 
petition  does  not  allege  a  breach  of  the 
alleged  undertaking  or  contract  of  the  de- 
fendant to  insure  the  plaintiff.  2.  That  it 
does  not  allege  that  the  fire  occurred  within 
the  period  to  be  covered  by  the  alleged  con- 
tract.    Thereupon    plaintiff's   counsel   asked 


leave  to  amend  the  third  paragraph  of  the 
petition  by  adding  "and  did  insure"  after  the 
words  "undertook  and  agreed  to  and  with  the 
plaintiff  to  insure."  Leave  was  granted  to  so 
amend  by  interlineation,  and  that  appears 
to  have  been  done  immediately.  The  petition 
being  [80]  so  amended,  the  defendant  there- 
upon filed  an  amendment  to  its  answer  alleg- 
ing as  a  separate  defense  the  provision  of 
the  policy  aforesaid  as  to  the  time  for  com- 
mencing an  action  for  the  recovery  of  any 
claim  thereunder,  and  that  by  reason  of  said 
amendment  to  the  petition  a  new  cause  of 
action  was  stated  constituting  in  effect  the 
commencement  of  a  new  action. 

It  is  argued  in  support  of  this  contention 
that  the  cause  of  action  stated  by  the  petition 
before  amendment  was  the  failure  of  the 
defendant  to  insure  the  plaintiff  as  it  had. 
agreed  to  do,  and  that  the  amendment  result- 
ed in  changing  that  cause  of  action  to  one 
for  the  breach  of  a  contract  of  present  insur- 
ance. But  we  do  not  think  the  amendment 
amounted  to  a  change  in  the  cause  of  action. 
Nor  do  we  think  that  the  question  is  to  be 
determined  solely  with  reference  to  any  tech- 
nical difference  between  the  terms  "contract 
to  insure"  and  "contract  of  insurance;*'  those 
terms  seem  to  have  been  used  interchangeably 
as  meaning  all  that  the  latter  term  implies  in 
the  opinion  of  Chief  Justice  Parker  in  Hicks 
V.  British  America  Assur.  Co.  162  N.  Y.  284, 
66  N.  E.  743,  48  L.R.A.  424.  We  think  it 
clear  from  the  original  petition  that  the  ac- 
tion was  brought,  not  for  damages  for  the 
failure  of  the  defendant  to  insure  the  plain- 
tiff, but  to  recover  the  damages  suffered  by 
the  plaintiff  because  of  the  fire  upon  a  con- 
tract of  insurance,  and  that,  when  construed 
in  connection  with  the  subsequent  averments, 
the  language  of  the  third  paragraph  of  the 
petition  before  its  amendment,  that  the  de- 
fendant "undertook  and  agreed  to  and  with 
the  plaintiff  to  insure"  was  intended  to  allege 
a  completed  contract  of  present  insurance. 
The  next  succeeding  paragraph  alleged  that 
the  said  building  was,  "at  the  time  of  the 
making  of  said  contract  of  insurance,  in 
course  of  construction,"  etc.  It  was  alleged 
in  the  next  paragraph  that  on  or  about  the 
nineteenth  day  of  February,  1911,  the  said 
building  was  totally  destroyed  by  fire,  "to  the 
damage  of  plaintiff  in  an  amount  largely 
exceeding  fifteen  hundred  dollars."  And  in 
the  subsequent  paragraphs  it  was  alleged  that 
immediately  [81]  upon  the  loss  of  the  buiid- 
iitg  hy  fire  the  plaintiff  notified  the  def aidant 
thereof  and  within  sixty  days  of  said  loss 
furnished  to  the  defendant  a  complete  pxxM>f 
of  loss;  that  within  less  than  said  sixty  days 
the  defendant  waived  all  requirements  and 
conditions  as  to  notice  of  loss,  proof  of  loss, 
appraisement  and  arbitration,  "and  all  other 
conditions  of  said  contract  of  insuranoc^  and 
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denied  the  existence  of  any  contract  of  insur-  Foil  Tax  —  Validity. 
ance  whatsoever;  that  plaintiff  has  performed 
each  and  every  condition  on  its  part  to  be 
performed  as  required  by  said  contract  of 
insurance;",  that  the  damage  to  plaintiff 
arising  from  said  fire  "and  covered  by  said 
contract  of  insurance  exceeds,"  etc.  Then  fol- 
lowed an  averment  that  plaintiff  had  demand- 
ed of  the  defendant  a  stated  sum  and  that 
no  part  thereof  'had  been  paid.  And  the 
prayer  for  judgment  was  for  said  amount, 
together  with  interest  from  March  8,  1911. 
We  hold,  therefore,  that  the  action  was 
brought  within  twelve  months  after  the  fire. 

Having  thus  considered  all  the  objections 
urged  against  the  judgment,  and  finding  no 
error,  the  judgment  will  be  affirmed. 

Affirmed. 

Beard,  J.,  concurs. 

Scott,  J.,  being  ill,  did  not  participate  in 
the  decision. 
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Construing  the  correspondence  between  a 
fire  insurance  company  and  an  applicant  for 
insurance,  the  reported  case  holds  it  to 
amount  to  the  issuance  of  a  binding  slip  or 
receipt,  and  accordingly  sustains  a  recovery 
thereon  as  a  completed  contract  of  insurance. 
The  effect  of  a  binding  slip  or  receipt  as  a 
fire  insurance  contract  is  considered  in  the 
note  to  Mutual  Fire  Ins.  Go.  y.  Goldstein, 
Ann.  Cas.  1914C  723. 
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North  Carolina  Supreme  Court — ^November  0, 

1916. 

172  N.  Car.  419;  90  S,  B.  441. 


Counties  -~  lasnanoe  of  Boada  —  Ooa- 
straotinc  Roada. 

Bonds  to  be  issued  for  constructing  county 
roads  are  for  ''necessary  expenses." 

Constitutional  Law  —  Mandatorj  Na- 
ture of  Constitntio|i. 

Where  constitutional  provisions  are  clear, 
the  courts  should  give  effect  to  them,  regard- 
less of  their  wisdom. 

Taxation  —  Nature  of  Tazias  Power. 

The  power  to  tax  is  an  attribute  of  sover- 
eignty so  vital  to  the  existence  of  the  state 
that  it  may  be  exercised  without  restriction, 
unless  expressly  prohibited. 


Const,  art.  5,  §  1,  declares  that  the  general 
assembly  shall  levy  a  capitation  tax  on  every 
male  inhabitant  over  twenty-one  and  under 
fifty  years  of  age,  which  shall  be  equal  on 
each  to  the  tax  on  property  valued  at  $300, 
and  that  the  state  and  county  capitation  tax 
combined  shall  never  exceed  $2  per  head. 
Section  2  declares  that  the  proceeds  of  the 
state  and  county  capitation  tax  shall  be  ap- 
plied to  the  purposes  of  education  and  the 
support  of  the  poor,  but  in  no  one  year  shall 
more  than  twenty-five  per  cent  be  appropriat- 
ed for  the  latter  purpose.  Section  6  provides 
that  taxes  for  county  purposes  shall  be  levied 
in  the  same  manner  as  state  taxes,  and  shall 
never  exceed  double  the  state  tax,  except  for 
a  special  purpose,  and  with  the  special  ap- 

?roval  of  the  legislature.  Pub.  Loc.  Laws 
915,  c.  27,  providing  for  the  construction  of 
good  roads  of  Alexander  county,  authorizes 
the  sale  of  bonds  for  that  purpose,  and  the 
levy  of  a  sufficient  special  tax  on  all  polls, 
all  real  estate  and  personal  property,  always 
observing  the  constitutional  equation  between 
taxes  on  property  and  taxes  on  the  polls, 
provided  there  shall  not  be  levied  a  tax 
greater  than  thirty-three  and  one-third  on  the 
$100  valuation,  and  $1  on  each  poll.  Const, 
art.  7,  §  7,  declares  that  no  county,  city,  town^ 
or  other  municipal  corporation  shall  contract 
any  debt  or  loan  its  credit,  nor  shall  any  tax 
be  levied  except  for  the  "necessary  expenses'* 
thereof,  unless  authorized  by  vote  of  the  ma- 
jority of  the  qualified  electors.  It  is  held 
that,  as  the  constitution  is  necessarily  a  gen- 
eral instrument  intended  to  be  applicable  to 
future  conditions,  and  as  the  framers  of  the 
constitution  must  have  known  that  necessary 
state  and  county  expenses  would  practically 
consume  the  tax  up  to  the  $2  limit,  the  act 
is  valid,  for  the  limitation  on  the  poll  and 
on  the  property  taxed  applies  onlv  to  taxes 
levied  for  the  ordinary  expenses  of  the  state 
and  county  governments,  and  such  limitation 
may  be  exceeded  for  a  special  purpose  with 
the  approval  of  the  general  assembly,  as  any 
other  construction  would  violate  long  contin- 
ued legislative  and  executive  construction, 
would  prevent  improvements  by  the  counties, 
and  would  necessitate  application  of  a  large 
per  cent  of  the  poll  taxes  levied  to  relief  of 
the  poor,  this  being  particularly  true  in  view 
of  the  additional  powers  given  counties  and 
other  municipalities  to  contract  debts  upon 
approval  of  a  majority  of  the  voters. 
[See  note  at  end  of  this  case.]. 

Stare    Deeisis    —   Iiiniitationa    of    Doe« 
trine  —  Dieta« 

The  rule  of  stare  decisis,  whereby  uniform- 
ity, certainty,  and  stability  in  the  law  is  ob- 
tained bv  the  following  of  earlier  precedents, 
contemplates  only  such  points  as  are  actually 
involved  and  determined  in  a  case  and  mere 
obiter  dicta  or  points  not  necessary  to  the 
decision  need  not  be  followed;  general  obser- 
vations being  construed  with  reference  to  the 
particular  facts. 

Constitutional  I*aw  —  Right  to  Attaek 
Statute  —  Person  Not  Aifeeted. 

Where  plaintiffs  attacked  the  constitution- 
ality of  a  statute  authorizing  a  county  to 
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issue  bonds  for  road  purposes  on  the  ground 
that  the  bonds  cast  a  cloud  on  thc'p  property 
and  that  of  other  taxpayers,  plaintiffs  cannot 
urge  the  statute's  invalidity  as  to  persons 
who  owned  no  property  and  paid  only  a  poll 
tax,  not  falling  within  that  class. 

[See  19  Ann.  Cas.  175;  Ann.  Gas.  1915G 
67.] 

Elections  —  Right  to  Vote  —  Payment 
of  Poll  Tax. 

Under  Const,  art.  6,  §  4,  declaring  that 
before  any  person  shall  be  entitled  to  vote 
he  shall  have  paid  his  poll  tax  as  prescribed 
by  article  6,  §  1,  the  payment  of  the  poll  tax 
not  exceeding  $2  prescribed  by  that  article, 
entitles  an  elector  to  vote,  though  he  may 
not  have  paid  a  poll  tax  levied  by  a  county 
for  a  special  purpose. 

Counties  —  Bonds  —  Sale  below  Face 
Value. 

Under  Pub.  Loc.  Laws  1915,  c.  27,  author- 
izing the  sale  of  road  bonds  by  Alexander 
county,  and  providing  that  none  of  the  bonds 
authorized  shall  be  disposed  of  for  a  less  price 
than  their  face  value,  a  sale  of  the  bonds 
which  drew  five  per  cent  interest  in  part  for 
cash  and  in  part  for  time  certificates  of  de- 
posit running  from  three  to  eighteen  months, 
■with  interest  at  two  per  cent,  is  unauthor- 
ized, for  when  the  difference  in  interest  is 
considered  it  would  reduce  the  purchase  price 
to  less  than  the  face  or  "par  value"  of  the 
bonds,  which  means  a  value  equal  to  the  face 
of  the  bonds  and  accrued  interest  to  date  of 
sale. 

[See  Ann.  Cas.  1913E  85.] 

Appeal  from  Superior  Court,  Alexander 
county:     Harding,  Judge. 

4 

Action  by  J.  F.  Moose  et  al.,  plaintiffs, 
against  Board  of  Commissioners  of  Alexander 
County,  defendant.  Judgment  for  defendant. 
Plaintiffs  appeal.    Modified. 

[420]  This  is  an  action  brought  by  J.  F. 
Moose  and  others,  residents  and  taxpayers  of 
Alexander  County,  against  the  board  of  com- 
missioners of  said  county,  to  perpetually  re- 
strain said  board. 

1.  From  issuing  and  selling  $150,000  of 
road  bonds  to  Sidney  Spitzer  &  Co.,  pursuant 
to  the  terms  of  a  certain  contract. 

2.  To  perpetually  restrain  said  board  from 
levying  a  special  tax  upon  the  taxable  prop- 
erty and  polls  in  said  county,  which,  when 
added  to  the  general  tax  levy  for  necessary 
State  and  county  purposes,  would  exceed  66  § 
cents  on  the  hundred  dollars  valuation  of 
property,  and  $2  on  each,  taxable  poll. 

3.  That  said  board  be  perpetually  re- 
strained from  appropriating  any  funds  raised 
by  general  taxation  for  necessary  county 
purposes  to  the  payment  of  the  principal  or 
interest  of  said  bonds,  if  issued. 

4.  That  said  board  be  perpetually  re- 
strained from  periorming  the  contract  with 


Sidney  Spitzer  &  Co.,  by  which  the  board 
undertook  to  pledge  the  revenues  of  said 
county,  derived  from  general  taxation,  to  the 
payment  of  the  principal  and  interest  of  said 
bopds. 

5.  That  said  board  be  perpetually  re- 
strained from  contracting  with  Spitzer  &  Co. 
to  bind  future  boards  of  commissioners  of 
said  county  to  continue  to  levy  special  taxes 
upon  the  property  and  the  |>oll8  in  said  coun- 
ty, in  excess  of  that  authorized  by  the  bond 
act  above  referred  to,  construed  in  connection 
with  Article  V  of  the  Constitution. 

The  General  Assembly  of  1915  passed  a 
good  roads  act  for  Alexander  County  (ch.  27, 
Pub.  Local  Laws),  by  the  terms  of  which  the 
commissioners  of  the  county,  under  the  re- 
strictions and  limitations  contained  in  said 
act,  were  authorized  to  issue  and  sell  $150,000 
of  road  bonds  of  the  county.  These  restric- 
tions are  as  follows: 

Section  1  of  the  act  provides:  "That  none 
of  the  bonds  authorized  by  this  act  shall  be 
disposed  of,  either  by  sale,  exchange,  hypothe- 
cation, or  otherwise,  for  a  less  price  than 
their  face  value." 

Section  17  of  the  act  provides,  among  other 
things:  "The  board  of  commissioners  of  the 
county  shall  offer  for  sale,  at  such  time  or 
times,  [421]  such  number  of  said  bonds  as 
may  be  determined  by  the  good  roada  com- 
mission .  .  .  and  the  proceeds  of  the  9aU 
of  said  bonds  shall  be  delivered  to  the  treasur- 
er of  the  county." 

Section  11  of  the  act  creates  the  good  roads 
commission  of  the  county,  declares  it  shall  he 
composed  of  the  board  of  commissioners  and 
the  board  of  education  of  the  county,  which, 
when  organized,  shall  take  the  oath  of  office, 
etc.  Other  sections  of  the  act  places  the 
supervision  and  control  of  the  construction 
and  repair  of  roads  entirely  in  the  hands  of 
this  commission. 

Section  1  of  the  act  also  provides  that: 
"The  said  board  of  commissioners  may  divide 
the  said  issue  (of  bonds)  into  three  series." 

Section  4  of  the  act  provides :  "In  order  to 
pay  the  interest  of  said  bonds,  create  a  sink- 
ing fund  for  taking  up  said  bonds  at  maturity 
.  .  .  the  board  of  commissioners  of  Alex- 
ander County  .  .  .  shall  annually  com- 
pute the  levy,  at  the  time  of  levying  other 
county  taxes,  a  sufficient  special  tax  on  all 
polls,  all  real  estate  and  personal  property 
.  .  .  always  observing  the  constitutional 
equation  between  the  taxes  on  the  property 
and  the  taxes  on  the  poll:  Provided,  there 
shall  not  be  at  any  time  levied  in  the  county 
of  Alexander  for  the  purposes  of  road  im- 
provement ...  a  tax  greater  than  33J 
cents  on  the  hundred  dollars  valuation  of 
property  and  $1  on  each  poll." 

The  act  also  provides  that  said  bonds  shall 
not  be  issued  until  authorized  by  a  majority 
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vote  of  the  qualified  voters  of  the  county  at 
an  election  to  be  called  and  held  for  that 
purpose. 

At  an  election  called  and  held  for  the  pur- 
pose aforesaid,  a  majority  of  the  qualified 
voters  of  the  county  voted  in  favor  of  the  bond 
issue.  Thereafter,  the  board  of  commission- 
ers, on  6  April,  1915,  advertised  for  the  sale 
of  said  bonds  in  three  series  of  $50,000  per 
series. 

No  satisfactory  bids  having  been  offered  for 
such  bonds,  the  said  board  thereafter,  without 
advertisement,  on  1  November,  1915,  entered 
into  a  contract  with  Sidney  Spitzer  &  Co.,  by 
the  terms  of  which  they  undertook  to  sell  said 
bonds  in  seven  series,  and  to  accept  in  pay- 
ment thereof  $5,000  in  cash  and  seventeen 
certificates  of  deposit  of  the  American  Na- 
tional Bank  of  Wilmington,  N.  C,  due  from 
three  to  nineteen  months  thereafter,  and  bear- 
ing 2  per  cent  interest. 

This  contract  provided  that  it  "is  based 
upon  the  legality  of  the  issuing  of  said  bonds 
and  the  right  to  levy  a  tax  under  the  act  upon 
which  they  are  issued  .  .  .  and  that  the 
terms  of  this  sale  be  in  accordance  with  the 
provisions  of  said  act." 

His  Honor  dissolved  the  restraining  order 
theretofore  issued,  and  the  plaintiffs  appealed. 

A.  C,  Payne  and  Cansler  d  Canaler  for  ap- 
pellants. 

L.  h\  Klutz,  W.  D.  Turner  and  Tillett  d: 
Outhrie  for  appellee. 

[422]  Allen,  J. — ^The  tax  on  the  poll  and 
on  property  of  the  value  of  $300  is  now  $2  in 
the  county  of  Alexander  for  ordinary  State 
and  county  purposes,  and  the  General  As- 
sembly has  by  statute  authorized  the  county 
to  issue  bonds  in  the  sum  of  $150,000  for  the 
purpose  of  constructing  and  maintaining 
roads,  with  provision  in  the  statute  for  the 
levy  of  a  poll  and  property  tax  in  excess  of 
$2,  ^  be  used  in  paying  the  principal  and 
interest  of  the  bonds. 

Is  this  statute  constitutional? 

The  question  is  presented  in  the  most 
favorable  aspect  for  sustaining  the  constitu- 
tionality of  the  statute,  as  the  bonds  are  to 
be  issued  for  constructing  roads,  which  is  a 
necessary  expense  (Hargrave  v.  Davidson 
County,  168  N.  C.  626,  84  S.  E.  1044) ;  the 
statute  has  the  approval  of  the  General  As- 
sembly, and  it  has  been  ratified  by  popular 
vote;  and  if  under  these  conditions  this  stat- 
ute cannot  be  upheld,  no  tax  levy  by  the  coun- 
ty exceeding  $2  on  the  poll  and  property  oan 
be  valid  for  any  purpose. 

The  question  is  all  important  and  vital,  in- 
volving as  it  does  the  setting  aside  of  an  act 
of  the  General  Assembly,  and  saying  to  the 
people  that  they  have  not  the  power  under 
Ann.  Cas.  1917B. — 75. 


the  Constitution  to  impose  a  tax  upon  them- 
selves even  for  a  necessary  expense. 

It  may  also  have  an  important  effect  upon 
the  credit  of  the  State,  and  may  prevent  fut- 
ure development  in  the  counties,  because  ac- 
cording to  the  report  of  the  Tax  Commission 
for  the  year  1014,  there  were  then  fifty-eight 
counties  in  which  the  poll  tax  exceeded  $2, 
and  ninety-seven  in  whieh  the  property  tax 
exceeded  that  amount,  and  the  total  indebt- 
edness of  these  counties,  not  iacluding  the 
indebtedness  of  special  districts  in  the  comi- 
ties, was  $10,196,363.26. 

Bonds  cannot  be  issued  and  sold  unless  sup- 
ported by  valid  tax  levies  and  if  the  statute 
now  before  us  is  imconstitutional,  not  only 
are  the  taxes  invalid  which  are  now  being 
collected  in  these  counties  to  pay  the  prin- 
cipal and  interest  of  the  indebtedness,  but 
the  people  of  the  counties  have  no  power  to 
impose  on  themselves  additional  taxes  if  their 
roads  and  bridges  ar«  swept  away  by  fioods 
or  their  courthouses,  jails,  and  county  homes 
are  destroyed  by  fire. 

If,  however,  these  conditions  arise  from  a 
proper  and  legitimate  construction  of  the  Con- 
stitution, we  must  abide  the  result.  As  was 
well  said  by  Associate  Justice  Walker  in  the 
concurring  opinion  in  Collie  v.^Franklin  Coun- 
ty, 145  N.  C.  179,  59  S.  E.  44,  *When  the 
people  have  clearly  ordained  what  shall  be 
done,  we,  as  judges,  have  nothing  to  do  but 
to  obey  and  to  execute  their  will.  Whether 
the  particular  provisions  in  question  are  wise 
or  unwise  is  not  for  us  to  determine.^' 

The  section  of  'the  Constitution  directly 
involved  is  the  first  section  of  Article  V, 
which  reads  as  follows:  **The  General  As- 
sembly shall  [423]  levy  a  capitation  tax  on 
every  male  inhabitant  of  the  State  over  21 
and  under  50  years  of  age  which  shall  bo 
equal  on  each  to  the  tax  on  property  valued 
at  $300  in  cash.  The  commissioners  of  tlie 
several  counties  may  exempt  from  capitation 
tax  in  special  cases,  on  account  of  poverty 
and  infirmity,  and  the  State  and  county  capi- 
tation tax  combined  shall  never  exceed  $2 
on  the  head." 

Kelated  to  this  section,  and  bearing  on  its 
construction,  are  sections  2  and  6  of  the  same 
article,  which  are  in  the  following  language: 

Section  2.  "The  proceeds  of  the  State  and 
county  capitation  tax  shall  be  applied  to  the 
purpoees  of  education  and  the  support  of  the 
poor,  but  in  no  one  year  shall  more  than 
25  per  cent  thereof  be  appropriated  to  the 
latter  purpose.'* 

Section  6.  "The  taxes  levied  by  the  com- 
missioners of  the  several  counties  for  coun- 
ty purposes  shall  be  levied  in  like  manner 
with  the  State  taxes,  and  shall  never  exceed 
the  double  of  the  State  tax,  except  for  a 
special  purpose,  and  with  the  special  approv- 
al of  the  General  Assembly." 


1186 


CITE  THIS  VOL.  ANN.  CAS.  1917B. 


Three  contentions  are  made  as  to  the  con- 
struction of  the  first  section  of  Article  V. 

1.  That  the  limitation  of  $2  on  the  poll 
and  $2  on  property  of  the  value  of  $300  ap- 
plies to  all  taxes  for  all  purposes,  and  that 
this  amount  cannot  be  exceeded  on  the  poll 
or  on  property,  although  the  tax  may  be  lev- 
ied for  a  special  purpose  and  with  the  special 
approval  of  the  General  Assembly. 

2.  That  the  limitation  on  the  poll  is  abso- 
lute and  can  never  be  exceeded  for  any  pur- 
pose, but  that  the  limitation  upon  property 
may  be  exceeded  for  a  special  purpose  with 
the  special  approval  of  the  General  Assembly. 

3.  That  the  limitation  on  the  poll  and  on 
the  property  applies  only  to  taxes  levied  for 
the  ordinary  expenses  of  the  State  and  coun- 
ty governments,  and  that  the  limitation  on 
the  poll  and  on  property  may  be  exceeded  for 
a  special  purpose  with  the  approval  of  the 
General  Assembly. 

If  either  of  these  constructions,  except  the 
last,  is  adopted,  the  statute  is  invalid  in  its 
entirety,  because,  after  directing  a  levy  on 
the  poll  and  property  tax,  it  links  the  two 
together  and  makes  it  impossible  to  separate 
them,  by  providing,  "always  observing  the 
constitutional  equation  between  the  taxes  on 
the  property  and  the  taxes  on  the  poll." 

In  arriving  at  a  correct  conclusion,  the 
subject  being  dealt  with  in  the  Constitution 
(taxation)  and  the  nature  and  purpose  of 
the  Constitution  itself  may  be  considered. 

"The  power  to  tax  is  an  attribute  of  sover- 
eignty so  vital  and  so  necessary  to  the  ex- 
istence of  a  State  that  it  cannot  be  held  to 
have  been  forbidden  [424]  as  to  any  particu- 
lar subject  except  where  the  policy  obviously 
commends  itself  to  our  sense  of  justice  or  is 
most  clearly  expressed."  PuUen  v.  Wake 
County,  66  N.  O.  363. 

"The  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of 
government,  and  may  l^  legitimately  exer- 
cised on  the  objects  to  which  it  is  applicable, 
to  the  utmost  extent  to  which  the  Govern- 
ment may  choose  to  carry  it.  The  only  se- 
curity against  the  abuse  of  this  power  is 
found  in  tiie  structure  of  the  government  it- 
self. In  imposing  a  tax  the  Legislature  acts 
upon  its  constituents.  This  is  in  general  a 
sufficient  security  against  erroneous  and  op- 
pressive taxation.  The  people  of  a  State, 
therefore,  give  to  their  Government  a  right  of 
taxating  themselves  and  their  property;  and 
as  the  exigencies  of  government  cannot  be 
limited,  they  prescribe  no  limits  to  the  ex- 
ercise of  this  right,  resting  confidently  on  the 
interest  of  the  legislator,  and  on  the  influ- 
ence of  the  constituents  over  their  represen- 
tatives, to  guard  them  against  its  abuse." 
McCulloch  V.  Maryland,  4  Wheat.  816,  4  U. 
S.  (L.  ed.)  679. 

Of  course,  this  principle  is  subject  to  the 
qualification  that  the  power  to  tax  cannot  be 


exercised  when  prohibited  in  the-  Constitu- 
tion; but  it  serves  the  purpose  of  showing 
that  the  power,  which  belongs  to  the  legis- 
lative branch,  is  essential  to  the  existence 
of  the  State,  and  that  in  its  exercise  the 
Legislature  is  supreme,  except  as  the  Con- 
stitution limits  its  power. 

We  find  this  scheme  of  taxation  in  a  con- 
stitution, and  while  we  would  not  subscribe 
to  the  doctrine  of  Napoleon  that  "constitu- 
tions ought  to  be  short  and  obscure,"  a  con- 
stitution is  permanent  in  its*  nature,  deals 
with  the  future,  and  as  its  framers  cannot 
foresee  and  anticipate  conditions  that  may 
arise  in  the  growtl^  and  development  of  the 
State,  it  deals  largely  in  general  principles 
and  not  in  details. 

"A  constitution,  unlike  a  statute,  is  in- 
tended not  merely  to  meet  existing  conditions^ 
but  to  govern  the  future.  It  has  been  said 
that  the  term  'constitution'  implies  an  in- 
strument of  a  permanent  nature.  Since  it  ia 
recognized  that  its  framers  could  not  antici- 
pate conditions  which  might  arise  thereafter 
in  the  progress  of  the  Nation,  and  could  not 
establish  all  the  law  which  from  time  to  time 
might  be  necessary  to  conform  to  the  chang- 
ing conditions  of  a  community,  as  a  rule  a 
constitution  does  not  deal  in  details,  but  enun- 
ciates the  general  principles  and  general  di- 
rections which  are  intended  to  apply  to  all 
new  facts  that  may  come  into  being,  and 
which  may  be  brought  within  these  general 
principles  or  directions.  It  has  been  said 
that  it  would  have  been  an  unwise  attempt 
to  provide,  by  immutable  rules,  for  exigencies 
which,  if  foreseen  at  all,  must  have  been  seen 
dimly,  and  which  can  be  best  provided  for  as 
they  occur,  and  that  it  would  have  deprived 
the  Legislature  [426]  of  the  capacity  to  avail 
itself  of  experience,  to  exercise  its  reason, 
and  to  accommodate  its  legislation  to  circum- 
stances."   6  R.  C.  L.  16. 

"A  constitution  is  framed  for  ages  to  eome, 
and  is  designed  to  approach  immortality  as 
nearly  as  human  institutions  can  apiA-oach 
it."  Cohen  v.  Virginia,  6  Wheat.  264,  6  U. 
S.  (L.  ed.)  257. 

Story,  J.,  speaking  of  the  Constitution  of 
the  United  States  in  Martin  v.  Hunter,  1 
Wheat.  304,  4  U.  6.  (L.  ed.)  97,  uses  language 
which  is  applicable  to  all  constitutions.  He 
says:  "The  constitution  unavoidably  deals 
in  general  language.  It  did  not  suit  the  pur- 
pose of  the  people,  in  framing  this  great 
charter  of  our  liberties,  to  provide  for  minute 
specifications  of  its  powers,  or  to  declare 
the  means  by  which  those  powers  should  be 
carried  into  execution.  It  was  foreseen  that 
this  would  be  a  perilous  and  difficult,  if  not 
an  impracticable,  task.  The  instriuient  was 
not  intended  to  provide  merely  for  the  exi- 
gencies of  a  few  years,  but  was  to  endur<> 
through  a  long  lapse  of  ages,  the  events  of 
which  were  locked  up  in  the  inscrutable  pur- 
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poses  of  Providence.  It  could  not  be  foreseen 
what  new  changes  and  modifications  of  power 
might  be  indispensable  to  effectuate  the  gen- 
eral objects  of  the  charter;  and  restrictions 
and  specifications  which,  at  the  present,  might 
seem  salutary,  might,  in  the  end,  prove  the 
overthrow  of  the  system  itself.  Hence  its 
powers  are  expressed  in  general  terms,  leaving 
to  the  Legislature,  from  time  to  time,  to 
adopt  its  own  means  to  effectuate  legitimate 
objects,  and  to  mold  and  model  the  exercise 
of  its  power  as  its  own  wisdom  and  the 
public  interests  should  require." 

If,  therefore,  the  scheme  of  taxation,  neces- 
essary  to  the  existence  of  the  State,  is  provided 
for  in  the  Constitution,  if  the  Constitution  is 
permanent  in  its  nature  and  deals  with  the 
future,  if  its  purpose  is  to  deal  in  general 
principles  and  not  in  details,  is  it  not  the 
natural  and  reasonable  conclusion  that  the 
framers  of  the  donstitution  were  only  in- 
tending to  place  limitations  on  the  exercise 
of  the  power  of  taxation  as  to  those  expenses 
of  government  which  they  could  reasonably 
foresee  and  anticipate — the  ordinary  expenses 
— ^and  not  as  to  extraordinary  expenses  for 
special  purposes  arising  from  time  to  time 
and  far  beyond  human  vision  and  foresight? 

They  might  form  a  reasonable  estimate  of 
the  ordinary  expenses  of  the  Government  for 
the  future  and  be  willing  to  fix  a  maximum  of 
taxation  for  that  purpose,  but  they  would 
have  been  rash  indeed  to  have  limited  the 
power  of  their  posterity  to  deal  with  exigen- 
cies and  emergencies,  which  arise  in  the  life 
of  a  State,  which  they  could  not  conceive  or 
imagine. 

This,  as  it  seems  to  us,  has  been  the  con- 
struction placed  on  this  section  of  the  Con- 
'stitution — that  it  applies  only  to  the  ordi- 
nary expenses  [426]  of  government  and  not 
to  those  for  a  special  purpose — by  the  Legis- 
lative, Executive,  and  Judicial  Departments, 
and  by  the  people. 

By  the  Legislative  in  enacting  hundreds  of 
statutes  authorizing  the  levy  of  taxes  for 
general  purposes  on  polls  and  property  in 
excess  of  the  limitation;  by  the  Executive 
in  collecting  and  expending  these  taxes;  by 
the  Judicial  in  declaring  this  to  be  the  true 
meaning  of  the  section;  and  by  the  people  in 
voting  for  the  taxes  in  many  instances  and 
paying  them. 

Let  us  now  turn  to  the  language  of  the 
Constitution  and  to  the  decided  cases  and  see 
how  far  the  statement  is  sustained  that  the 
construction  of  the  Constitution  has  been 
definitely  settled  by  judicial  decision. 

In  sections  1  and  2  the  poll  tax  is  referred 
to  as  "the  State  and  county  capitation  tax," 
and  this  language  must  receive  the  same  con- 
struction in  both  sections.  In  section  1  it 
is  declared  tibiat  the  poll  tax  "shall  be  equal 
on  each  to  the  tax  on  property  valued  at 


$300"  and  that  "the  State  and  county  capi- 
tation tax  shall  never  exceed  $2  on  the  head,'' 
and  in  section  2,  that  "The  proceeds  of  the 
State  and  county  capitation  tax  shall  be  ap- 
plied to  the  purposes  of  education  and  the 
support  of  the  poor."  The  words  "shall  be 
applied,"  in  section  2,  "shall  be  equal"  and 
"shall  never  exceed,"  in  section  1,  are  equally 
imperative,  and  if  the  poll  tax  cannot  exceed 
$2  for  a  special  purpose  under  section  1, 
neither  can  any  part  of  it  be  applied  to  a 
special  purpose,  under  section  2,  nor  can  it 
be  greater  or  less  than  the  property  tax. 

The  first  section  establishes  the  equation 
of  taxation  to  be  maintained  between  property 
and  poll,  and  if  the  section  applies  to  all 
taxes  it  must  be  maintained  in  all  cases  and 
cannot  be  disregarded  when  taxes  are  levied 
for  a  special  purpose;  and  it  also  declares 
for  the  principles  of  a  limitation  of  taxation 
on  property  and  the  poll  in  the  first  part  of 
the  section  and  fixes  the  amount  of  the  limi- 
tation on  both  in  the  concluding  sentence; 
and  if  this  limitation  applies  to  all  taxes  it. 
cannot  be  exceeded  for  a  special  purpose. 

The  authorities  show  that  the  limitation  ap- 
plies to  property  and  poll. 

"It  is  too  plain  to  admit  of  argument  that 
the  intent  of  this  section  was  to  establish 
an  invariable  proporticm  between  the  poll  tax 
and  the  property  tax,  and  that  as  the  former 
is  limited  to  $2  on  the  poll,  so  is  the  latter 
to  $2  on  the  $300  valuation  of  property." 
This  was  said  by  Rodman  J.,  a  member  of  the 
Convention  which  framed  the  Constitution, 
in  University  R.  Co.  v.  Holden,  63  N.  C. 
427. 

This  section  commands  two  things: 

"1.  That  the  poll  tax  shall  always  be  equal 
to  that  on  $300  valuation  of  property.  This 
has  been  called  the  equation  of  taxation. 

[427]  "2.  That  the  State  and  county  poll 
tax  shall  not  exceed  $2.  This  fixes  the  limit 
of  taxation  on  polls,  and  consequently  on 
property. 

"These  two  directions  are  equally  definite 
and  positive;  they  are  in  no  wise  inconsistent 
with  each  other;  it  is  impossible  that  one 
has  any  more  favor  or  sanctity  than  the 
other  merely  because  it  come  earlier  or  later 
in  the  sentence;  they  must  be  equally  binding 
on  the  Legislature."  Rodman,  J.,  in  Wins- 
low  V.  Weith,  66  N.  C.  432. 

"It  is  well  settled  that,  for  the  ordinary  , 
expenses  of  government,  both  State  and  coun- 
ty, the  first  section  of  Article  V  of  the  Con- 
stitution places  the  limit  of  taxation  and 
preserves  the  equation  between  the  capitation 
and  the  property  tax — the  capitation  tax 
never  to  exceed  $2,  and  the  tax  upon  prop- 
erty valued  at  $300  to  be  confined  within  the 
same  limit."  Board  of  Education  v.  Bladen 
County,  111  N.  C.  680,  16  S.  E.  621,  18  L.R.A. 
850. 
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It  has  not  only  been  held  that  the  limita- 
tion is  on  property  and  poll,  but  also  that 
property  is  the  standard  for  ascertaining  the 
amount  of  the  poll  tax.  Kitchin  v.  Wood, 
154  N.  C.  565,  70  S.  E.  995. 

If,  therefore,  these  sections  refer  to  taxes 
levied  for  all  purposes,  it  follows  that  the 
equation  of  taxation  and  the  limitation  upon 
property  and  the  poll  must  always  be  main- 
tained, and  that  the  poll  tax  ca;i  never  be 
applied  to  purposes  other  than  education  and 
the  support  of  the  poor;  and  that  if  the  sec- 
tions only  deal  with  taxation  for  the  ordinary 
expenses  of  the  State  and  county,  and  not 
to  those  for  special  purposes,  there  is  no 
limitation  upon  this  power  of  the  General 
Assembly  in  authorizing  the  levy  of  taxes  on 
property  and  the  poll  for  special  purposes, 
except  that  of  submitting  the  question  to  a 
vote  of  the  people  if  not  for  necessary  ex- 
penses. 

The  authorities  sustain  the  latter  view  by 
fitating  clearly  and  definitely  that  section  1 
applies  only  to  taxation  for  ordinary  expens- 
es, by  sustaining  levies  for  special  purposes 
which  did  not  maintain  the  equation  and 
exceeded  the  limitation,  and  by  declaring  legal 
the  application  of  the  poll  tax  to  special 
purposes. 

In  Jones  v.  Person  County,  107  N.  C.  248, 
12  S.  E.  60,  Merrimon,  C.  J.,  after  discussing 
several  sections  of  the  Constitution,  says: 
"We  are  therefore  of  opinion  that  the  equa- 
tion and  limitation  of  taxation  established 
by  the  Constitution  (Art.  V,  sec.  1)  applies 
only  to  taxes  levied  for  the  ordinary  purposes 
of  the  State  and  counties;"  and  this  language 
is  quoted  and  approved  by  Hoke,  J.,  in  Perry 
V.  Franklin  County,  148  N.  C.  524,  62  S.  E. 
60S. 

In  Wingate  v.  Parker,  136  N.  C.  370,  48 
S.  E.  774,  Clark,  C.  J.,  says,  after  citing 
section  1  of  Article  V:  "It  is  clear  that 
this  section  applies  solely  to  State  and  county 
taxation,"  and  he  then  quotes  with  approval 
from  Jones  v.  Person  County,  supra  as  fol- 
lows: "But  it  is  settled  by  many  decisions 
of  this  Court  that  it  (Art.  V,  sec.  1)  does  not 
establish  an  exclusive  [428]  system  or  scheme 
of  taxation  applicable  and  to  be  observed  in 
all  cases  and  for  all  purposes;  that,  on  the 
contrary,  it  applies  only  to  the  revenue  and 
taxation  necessary  for  the  ordinary  purposes 
'  of  the  State  and  the  several  counties  thereof." 

In  Collie  v.  Franklin  County,  145  N.  C.  182, 
59  S.  E.  44,  Walker,  J.,  in  his  concurring 
opinion:  "The  general  limit  of  taxation  is 
fixed,  of  course,  at  66§  cents  on  the  $100 
in  value  of  property,  as  I  have  already  in- 
dicated, by  the  provision  in  regard  to  the 
equation,  and  the  maximum  of  the  poll  tax, 
which  is  $2  on  the  $300  of  property  at  its 
true  value  in  cash.  Const.  Art.  V,  sec.  1. 
All  the  above  provisions  were  evidently  in- 


tended to  apply  to  taxes  laid  for  general 
State  and  county  purposes." 

The  decisions  are  equally  clear  and  definite 
in  establishing  the  principle  that  the  equa- 
tion and  limitation  of  taxation  apply  only 
to  taxes  levied  for  ordinary  expenses,  and 
have  no  application  to  taxes  levied  for  a 
special  purpose,  and  that  poll  taxes  levied 
for  special  purposes  may  be  applied  to  that 
purpose  and  not  to  education  and  support  of 
the  poor. 

The  case  of  Southern  R.  Co.  v.  Mecklen- 
burg County,  148  N.  C.  220,  61  S.  E.  690, 
and  Southern  R.  Co.  v.  Buncombe  County, 
148  N.  C.  248,  61  S.  E.  700,  decide  unequivo- 
cally that  the  equation  need  not  be  observed 
when  the  tax  is  for  a  special  purpose;  and 
Board  of  Education  v.  Macon  County,  137 
N.  C.  310,  49  S.  E.  353,  and  Crocker  v.  Moore, 
140  N.  C.  432,  53  S.  E.  229,  are  equally  posi- 
tive in  holding  that  a  part  of  the  poll  tax 
may  be  applied  to  special  purposes  and  not 
to  education  and  the  support  of  the  poor. 

In  the  last  case  Clark,  C.  J.,  answering  a 
constitutional  objection  to  the  statute  then 
being  considered,  says:  "In  that  the  act 
applies  a  part  of  the  county  capitation  tax 
to  the  use  of  the  public  roads  in  violation 
of  the  Constitution,  Art.  V,  sec.  2,  which  ap- 
propriates the  State  and  county  poll  tax  *to 
the  purposes  of  education  and  the  support 
of  the  poor.*  But  that  provision  applies  to 
the  levy  of  taxation  for  general,  not  special 
purposes.  Board  of  Education  v.  Macon 
County,  137  N.  C.  310." 

The  leading  case  on  the  power  to  exceed  the 
limitation  on  property  and  the  poll  for  special 
purposes  is  Herring  v.  Dixon,  122  N.  C.  422, 
29  S.  E.  368,  in  which  the  present  Chief  Jus- 
tice not  only  gives  a  valuable  analysis  of 
section  1  of  Article  V  of  the  Constitution, 
but  he  also  answers  specifically  the  objection 
that  the  tax  on  the  property  and  the  poll 
cannot  exceed  $2,  as  follows: 

"2.  The  plaintiff,  however,  further  contends 
that  the  levy  is  unconstitutional  because  when 
this  special  levy  is  added  to  the  levy  by  the 
State  and  the  ordinary  county  levy,  the  total 
exceeds  $2  on  the  poll  and  66 §  cents  on  the 
$100  value  of  property.  This  tax,  however, 
is  authorized  by  the  Constitution,  Art.  V, 
sec.  6,  since  it  has  the  special  approval  of 
the  General  Assembly  and  is  for  a  special 
purpose,  that  of  [429]  raising  funds  by  which 
the  county  can  put  the  roads  and  bridges 
in  better  condition  than  could  be  done  with- 
in the  constitutional  limitation  upon  taxa- 
tion. Brodnax  v.  Groom,  64  N.  C.  244:  Wil- 
liams V.  Craven  County,  119  N.  C.  520.  26 
S.  E.  150;  Evans  v.  Cumberland,  89  X.  C. 
154;  Halcombe  v.  Haywood,  89  N.  C.  346. 
Article  V,  section  6,  confers  upon  the  Legis- 
lature power  to  authorize  a  county  by  special 
act  and  for  a  special  purpose  'to  exceed  double 
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the  State  tax.'  Ab  the  State  tax  is  43  cents, 
this  would  have  empowered  the  Legislature  to 
authorize  the  county  to  go  far  beyond  the 
point  to  which  this  tax  reaches,  and,  as  the 
greater  includes  the  less,  authorizes  this  levy, 
which  is  well  within  that  limit,  though  ex- 
ceeding the  limitation  of  663  cents  to  the 
$100  and  $2  on  the  poll." 

If  this  is  the  law,  it  answers  every  objec- 
tion of  the  plaintiffs  to  the  statute  before 
us,  because  it  sustaUis  a  taas  levy  on  the  poll 
and  on  property  for  roads,  "though  exceeding 
the  limitation  of  66§  on  the  $100  and  $2  on 
the  poll;"  and  that  this  was  a  point  decided 
and  not  a  dictum  appears  from  the  opinion 
of  Connor,  J.  in  Southern  R.  Co.  v.  Mecklen- 
burg County,  148  N.  C.  237,  61  S.  E.  690, 
where  he  says:  "In  Herring  v.  Dixon,  122 
N.  C.  420,  the  only  question  presented  and 
decided  was  whether  a  tax  for  working  the 
public  roads  was  for  a  special  purpose  for 
which  the  Legislature  could  authorize  the 
levy  of  a  property  and  poll  tax  beyond  the 
limitation." 

The  case  has  never  been  questioned  and, 
on  the  contrary,  it  has  been  approved  in 
twelve  decisions  of  this  Court,  notably,  in 
Hargrave  v.  Davidson  County,  168  N.  C.  627, 
84  S.  E.  1044,  where  after  citing  Herring  v. 
Dixon,  and  other  decisions  Clark,  C.  J.,  says: 
"We  know  of  no  reason  to  question  the  cor- 
rectness of  these  decisions." 

Following  the  case  of  Herring  v.  Dixon  is 
Tate  V.  Haywood  County,  122  N.  C.  812, 
30  S.  £.  352.  The  facts  in  this  case  aro 
that  the  taxes  on  property  and  the  poll  had 
reached  the  constitutional  limit  in  Haywood 
County,  and  under  this  condition  the  General 
Assembly  passed  an  act  requiring  the  com- 
missioners of  the  county  to  levy  an  addi- 
tional tax  on  the  poll  and  on  property  to 
be  used  in  building  and  maintaining  roads 
and  providing  in  the  act,  "the  constitutional 
equation  to  be  observed  at  all  times."  The 
commissioners  refused  to  levy  the  taxes,  upon 
the  ground  that  the  statute  was  unconstitu- 
tional, and  the  action  was  instituted  to  com- 
pel them  to  do  so  by  the  writ  of  mandamus. 

This  Court  held,  Clark,  C.  J.,  writing  the 
opnion,  that  the  statute  was  constitutional; 
that  the  constitutional  limitation  did  not 
apply,  and  directed  the  mandamus  to  issue 
compelling  the  levy  of  the  taxes. 

Not  that  the  statute  required  the  .equation 
of  taxation  to  be  observed,  and  that,  there* 
fore,  the  tax  on  property  could  not  be  valid 
if  the  tax  on  the  poll  was  invalid,  and  that 
the  Court  cH'dered  mandamus  to  issue  to  com- 
pfel  the  levy  of  a  tax  on  the  poll  and  on 
property,  in  [430]  excess  of  the  constitution- 
al limitation,  for  the  purpose  of  constructing 
and  maintaining  roads. 

If  this  ease  was  correetly  decided  (and  it 


has  been  approved  more  than  twenty  times, 
and  in  Hargrave  v,  Davidson  County,  168  N. 
C.  627,  84  S.  E.  1044,  the  Court,  after  citing 
it  and  other  caseis,  says:  ''We  know  of  no 
reason  to  question  the  correctness  of  those 
decisions"),  it  settles  the  constitutionality 
of  the  statute  before  us,  because  in  both  the 
taxes  are  on  tlie  poll  and  on  property,  the 
taxes  on  both  are  in  excess  of  the  limitations, 
the  purpose  fogr  levying  the  taxes  is  the  same, 
and  the  same  safeguards  are  around  both, 
except  in  this:  we  have  a  vote  of  approval 
by  the  taxpayers  themselves,  which  was  ab- 
sent in  the  Tate  case. 

In  Crocker  v.  Moore,  140  N.  C.  432,  63  S. 
E.  229,  approving  Tate  v.  Haywood  County, 
Clark.  C.  J.,  says:  "The  language  of  the 
act  authorizing  the  levy  of  a  special  tax  for 
these  roads  is  almost  identical  with  that  sus- 
tained in  Herring  v.  Dixon,  122  X.  C.  420, 
29  S.  E.  36»,  and  Tate  v.  Haywood  County, 
122  N.  C.  812,  30  S.  E.  352.  The  Legislature 
can  authorize  a  county  to  exceed  the  consti- 
tutional limitation  for  necessary  purposes, 
and  working  the  roads  is  a  necessary  purpose." 

This  not  only  approves  the  principle  de- 
clared, but  also  the  decision  on  the  facta, 
because  he  says  the  language  of  the  two  stat- 
utes "is  almost  identical." 

There  are  expressions  in  Southern  R.  Co.  v. 
Mecklenburg,  148  N.  C.  220,  61  S.  E.  690,  con- 
trary to  this  view,  and  some  in  its  favor,  but 
it  was  not  decided  in  that  case  that  the  poll 
tax  could  not  exceed  $2  for  special  purposes, 
and  the  point  could  not  have  been  decided, 
because  neither  in  that  case  nor  in  the  sub- 
sequent case  by  the  same  name  in  the  same 
volume  did  the  statute  before  the  Court  au- 
thorize the  levy  of  a  poll  tax. 

On  the  contrary,  in  the  Mecklenburg  case 
the  statute  forbade  the  levy  of  a  poll  tax  in 
excess  of  $2,  and  in  the  Buncombe  case  au- 
thority was  only  conferred  to  levy  the  taxes 
on  "taxable  pijoperty,"  and  the  only  questions 
raised  and  decided  were  whether  the  equation 
of  taxation  must  be  observed  in  levying  taxes 
in  excess  of  the  limitation  for  special  purpos- 
es, and  whether  the  levy  on  property  could 
exceed  the  limitation. 

As  no  poll  tax  was  levied  in  these  cases, 
and  there  was  no  attempt,  to  do  so,  and  as  the 
statute  did  not  authorize  the  levy  of  a  poll 
tax,  how  can  it  be  said  that  the  Court  then 
decided  that  the  limitation  on  the  poll  could 
not  be  exceeded  for  a  special  purpose  and 
with  the  special  approval  of  the  General 
Assembly? 

If,  however,  it  had  been  so  decided,  the  de- 
cision is  greatly  weakened  if  not  destroyed 
by  the  subsequent  case  of  Perry  v.  Franklin 
County,  148  N.  C.  521,  62  S.  E.  608,  in  whicli 
it  was  held  to  be  valid  to  levy  a  poll  tax  in 
excess  of  the  constitutional  limitation  in  a 
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school  district.  It  did  not  appear  in  the  case 
that  the  school  district  did  not  have  a  four 
months  school,  and  the  [431]  section  of  the 
Constitution  relied  on  in  Collie  v.  Franklin 
County,  145  N.  C.  170,  59  S.  E.  44,  was  not 
invoked  in  support  of  the  decision,  which 
was  not  limited  to  schools.  This  appears 
clearly  from  the  concurring  opinion  of  Con- 
nor, J.,  who  says  on  page  630:  "Fortunately, 
in  this  case  the  tax  goes  to  the  support  of 
the  public  school;  but  there  is  nothing  in 
the  Constitution,  as  we  interpret  it,  by  which 
such  taxation  may  be  confined  to  this  pur- 
pose." 

Justice  Hoke,  writing  the  opinion  for  the 
Court,  quotes  from  Jones  V.  Person  County, 
supra,  that  *'The  equation  and  limitation  of 
taxation  established  by  the  Constitution 
(Art.  V,  sec.  1)  applies  only  to  taxes  levied 
for  the  ordinary  purposes  of  the  State  and 
countyi"  and  finally  rests  the  decision  upon 
the  ground  that  by  cutting  off  a  part  of  the 
county  into  a  special  district  it  is  made  a 
quasi  municipal  corporation,  and  as  such 
falls  under  Art.  VII,  sec.  7,  of  the  Constitu- 
tion, and  is  not  bound  by  the  constitutional 
limitation  on  the  poll. 

It  is  therefore  decided  in  that  case  that 
a  poll  tax  in  excess  of  the  limitation  may  be 
levied  and  collected  in  a  school  district,  and 
the  principle,  as  shown  by  the  opinion  of 
Connor,  J.,  is  not  confined  to  school  districts, 
but  extends  to  districts  such  as  roads. 

If  so,  and  a  county  cannot  do  so  under 
Southern  R.  Co.  v.  Comr's,  we  have  the  sit- 
uation under  the  Constitution  of  a  part  of 
a  county  having  authority  to  levy  and  collect 
taxes  when  the  whole  county  is  forbidden  to 
do  so  for  the  same  purpose;  and  a  further 
result  is  that  the  General  Assembly  may 
divide  a  county  into  the  two  districts  and  in- 
corporate them,  and  authorize  a  valid  tax 
on  the  poll  in  excess  of  the  constitutional 
limitation  in  each  when  it  cannot  permit  and 
direct  it  in  the  county  as  a  whole  for  the 
same  purpose. 

These  three  cases  of  Southern  R.  Co.  v. 
Mecklenburg  County,  148  N.  C.  220,  61  S.  E. 
690;  Southern  R.  Co.  v.  Buncombe  County, 
148  N.  C.  248,  61  S.  E.  700;  and  Perry  v. 
Franklin  County,  148  N".  C.  521,  62  S.  E.  608, 
were  correctly  decided,  and  are  in  harmony 
with  the  principle  which  underlies  this  opin- 
ion, to  wit,  that  the  equation  and  limitation 
of  taxation  prescribed  by  Article  V,  section 
1,  of  the  Constitution  apply  only  to  taxes 
for  the  ordinary  expenses  of  the  State  and 
county  government,  and  that  the  levy  of  taxes 
for  speciar  purposes  is  committed  by  the  Con- 
stitution to  the  discretion  of  the  General  As- 
sembly, which  may,  as  to  such  taxes,  exceed 
the  limitation  on  the  poll  and  on  property, 
and  may  levy  the  tax  on  the  poll  and  prop- 
erty, or  on  property  alone,  without  observ- 


ing the  equation,  subject  to  the  qualifieation 
that  if  the  tax  is  not  for  a  necessary  expense 
it  must  be  submitted  to  a, vote  of  the  people. 

The  opinions  in  the  first  two  of  these  cases 
were  written  by  the  same  judge,  and  as  the 
questions  were  the  same,  the  leading  opinion 
was  written  in  the  Mecklenburg  case. 

[432]  The  action  was  brought  to  restrain 
the  collection  of  certain  taxes  on  property 
in  excess  of  the  limitation,  upon  the  ground 
that  a  corresponding  poll  tax  had  not  been  lev- 
ied or,  in  other  words,  because  the  equation  of 
taxation  had  not  been  observed. 

The  commissioners  replied  that  they  were 
acting  under  a  statute  which  provided  that: 
"The  equation  of  taxation  prescribed  in  the 
Constitution  applies  only  to  taxation  levied 
for  the  ordinary  purposes  of  the  State  and 
county,  and  no  poll  tax  shall  be  levied,  except 
as  hereinafter  provided,  in  excess  of  $2  for 
State  and  county  purposes  combined;  and  all 
acts  levying  or  authorizing  the  levy  of  taxes 
for  special  purposes  which  contain  to  levy 
a  poll  in  excess  of  $2  in  the  aggregate  for  all 
purposes  hereby  repealed  or  modified  so  as 
to  restrict  and  provide  that  the  poll  tax  for 
State  and  county  and  special  taxes  combined 
shall  never  exceed  $2." 

The  question  for  decision,  therefore,  in  the 
Mecklenburg  case  was  as  to  the  equation  of 
taxation,  while  the  question  before  ua  is  as 
jto  the  limitation  of  taxation. 

It  was  not  whether  the  commissioners  oouM 
levy  more  than  $2  on  the  poll,  or  the  Legis- 
lature authorize  them  to  do  so,  but  oould 
they  levy  a  tax  on  property  and  refuse  to  levy 
a  tax  on  the  poll,  when  the  Legislature  had 
said  no  poll  tax  should  be  levied? 

The  single  inquiry,  then,  before  the  Court 
was.  Has  the  General  Assembly  the  power  to 
authorize  the  levy  of  a  tax  on  property  for 
a  special  purpose  in  excess  of  the  limitation, 
and  at  the  same  time  command  that  no  cor- 
responding poll  tax  should  be  levied?  and  it 
was  answered,  as  we  hold,  in  the  affirmative, 
while  the  inquiry  now  is,  Has  the  General 
Assembly  the  power  to  authorize  the  levy  of 
a  tax  for  a  special  purpose  on  the  poll  and 
on  property  in  excess  of  the  limitation? 

The' doubt  expressed  by  the  learned  judge 
then  writing  for  the  Court  was  whether  the 
first  of  these  questions  had  been  answered  by 
the  previous  decisions  of  the  Court,  and  not 
as  to  the  second,  and  he  makes  this  clear  as 
he  proceeds  with  the  discussion.  He  reviews 
many  of  the  cases,  and  among  other  things 
says:  *7n  Herring  v.  Dixon,  122  N.  C.  420, 
the  only  question  presented  and  decided  was 
whether  a  tax  for  working  the  public  roads 
was  for  a  special  purpose  for  which  the  Legis- 
lature could  authorize  the  levy  of  a  property 
and  poll  tax  beyond  the  limitation.  No  ques- 
tion of  equation  was  presented,  because  the 
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poll  tax  was  levied.     The  same  is  held  in 
Tate  V.  Haywood  County,  122  N.  C.  812," 

Language  could  not  be  clearer  or  more  un- 
equivocal, and  it  commits  the  Court,  all  of  the 
members  having  concurred,  to  the  positive 
statement  that  the  question  presented  and 
decided  in  Herring  v.  Dixon  and  in  Tate  v. 
Haywood  County,  was  whether  a  tax  for 
working  the  public  roads  was  [433]  for  a 
special  purpose  for  which  the  Legislature 
could  authorize  the  levy  of  a  property  and  poll 
tax  heyond  the  limitation;  and  that  is  the 
only  question  now  before  us. 

He  concluded  that  the  two  cases  cited  were 
not  authority  for  the  position  the  Court  was 
then  considering  as  to  the  equation  of  taxa- 
tion, saying:  ''No  question  of  equation  was 
presented  because  the  poll  tax  was  levied." 

He  was  evidently  fearful  that  in  the  midst 
of  an  elaborate  discussion  of  a  vexed  question 
he  might  say  something  outside  of  the  case, 
and  to  avoid  binding  the  Court,  if  he  did  so, 
he  took  the  precaution  before  the  conclusion 
of  his  opinion  to  state  the  precise  point  of 
discussion.  He  said:  "We  decide  that  the 
commissioners  of  Mecklenburg  acted  in  ac- 
cordance  with  the  statute  in  failing  to  levy 
more  than  $2  on  the  poll,  and  that  the  stat- 
ute is  a  valid  exercise  of  power  by  the  Legis- 
lature. This  conclusion  renders  it  unneces- 
sary to  discuss  the  much  vexed  question  as 
to  what  is  or  is  not  a  special  purpose  within 
the  meaning  of  section  6,  Article  V." 

In  other  words,  he  says  it  was  decided  that 
the  commissioners  performed  their  duty  in 
failing  to  levy  more  than  $2  on  the  poll,  be- 
cause the  Legislature  had  said  in  the  act  be- 
fore the  Court  thai  no  poll  tax  in  excess  of 
$2  should  be  levied  for  ordinary  expenses  of 
the  State  and  county  aaid  for  special  purpos- 
es, and  that  this  was  a  valid  exercise  of  legis- 
lative power,  because  as  to  these  taxes  it  was 
not  necessary  to  observe  the  equation  of  taxa- 
tion, and  he  adds:  "This  conclusion  renders 
it  unnecessary  to  discuss  the  much  vexed 
question  as  to  what  is  or  is  not  a  special 
purpose  within  the  meaning  of  section  6, 
Article  V,"  which  we  now  have  to  decide. 

If,  therefore,  there  are  expressions  in  the 
opinion  relating  to  the  limitation  of  taxation, 
they  do  not  come  within  the  rule  of  stare 
decisis,  which  has  for  its  purpose  uniformity, 
certainty,  and  stability  in  the  law. 

"The  doctrine  of  stare  decisis  contemplates 
only  such  points  as  are  actually  involved 
and  determined  in  a  case,  and  not  what  is 
said  by  the  Court  or  judge  outside  of  the  rec- 
ord or  on  points  not  necessarily  involved 
therein.  Such  expressions,  being  obiter  dicta, 
do  not  become  precedents.  It  is  maxim  not  to 
be  disregarded,  that  general  expressions  in 
every  opinion  are  to  be  taken  in  connection 
with  the  case  in  which  those  expressions  are 
used.     If  they  go  beyond  the  case,  they  may 


be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  where  the  very 
point  is  presented  for  decision.  The  reason 
of  this  maxim  is  obvious.  The  question  actu- 
ally before  the  Court  is  investigated  with  care 
and  considered  in  its  full  extent.  Other  prin- 
ciples [434]  which  may  serve  to  illustrate  it 
are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated.  It 
cannot  be  reasonably  expected  that  every 
word,  phrase,  or  sentence  contained  in  a 
judicial  opinion  will  be  so  perfect  and  com- 
plete in  comprehension  and  limitation  that 
it  may  not  be  improperly  employed  by  wrest- 
ing it  from  its  surroundings,  disregarding 
its  context  and  the  change  of  facts  to  which 
it  is  sought  to  be  applied,  as  nothing  short 
of  an  infinite  mind  could  possibly  accomplish 
such  a  result.  Therefore,  in  applying  cases 
which  have  been  decided,  what  may  have  been 
said  in  an  opinion  should  be  confined  to  and 
limited  by  the  facts  of  the  case  under  con- 
sideration when  the  expressions  relied  upon 
were  made,  and  should  not  be  extended  to  cas- 
es where  the  facts  are  essentially  different. 
When  this  rule  is  followed,  much  of  the  mis- 
apprehension and  uncertainty  that  often  arise 
as  to  the  efi'ect  of  a  decision  will  be  practically 
avoided."    7  R.  C.  L.  1000,  3,  4. 

The  case  of  Perry  v.  Franklin  County,  de- 
cided five  months  after  Kailroad  v.  ComVs, 
presented  the  question  of  the  limitation  on 
taxation  on  the  poll  and  property  in  a  special 
school-tax  district. 

A  tax  of  20  cents  on  property  of  the  value 
of  $100  and  60  cents  on  the  poll  in  excess 
of  the  constitutional  limitation  was  levied, 
and  the  action  was  brought  by  the  plaintiff, 
who  was  subject  to  the  poll  tax,  to  restrain 
its  collection  upon  the  ground  that  it  was 
unconstitutional;  but  the  Court  declared  the 
tax  to  be  legal,  which  is  in  direct  conflict 
with  the  decision  in  Southern  R.  Go.  v.  Com'rs, 
if  it  means,  as  now  contended,  that  Article 
V,  section  1,  of  the  C<mstitution  applies  to 
all  taxes,  and  that  the  poll  tax  can  never 
exceed  $2  for  any  purpose. 

If  the  prohibition  in  the  Constitution  ap- 
plies to  all  taxes,  it  is  of  little  avail  to  deny 
it  to  the  counties  and  to  permit  subdivisions 
of  counties,  cities,  and  towns  to  disregard  it 
at  pleasure;  and  this  is  the  condition  that 
will  exist  if  we  adopt  the  constmetion  placed 
on  Southern  R.  Co.  v.  Com'rs  by  the  plaintiffs 
and  Ferry  v.  Franklin  County,  stands. 

The  learned  judge  who  wrote  the  opinion  in 
Perry  v.  Franklin  County  first  discusses  the 
cases  from  Mecklenburg  and  Buncombe  and 
other  cases,  and  then  follows  this  comment, 
in  which  all  the  judges  concurred:  "True, 
these  decisions  are  directly  on  the  question 
of  the  equation  of  taxation  established  by 
Article  V,  but  every  reason  for  the  ruling  on 
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the  question  of  the  equation  bears  in  full  force 
on  the  subject  of  this  restriction  on  the 
amount  of  the  poll  tax^  with  the  additional 
and  conclusive  reason  that  such  restriction 
in  express  terms  is  confined  to  the  'State  and 
county  capitation  tax.'  "  What  can  this  mean 
except  that  the  question  for  decision  in  the 
Mecklenburg  and  Buncombe  cases  was  wheth-* 
er  the  equation  of  taxes  must  be  observed 
in  levying  taxes  for  special  purposes,  and 
that  "every  reason"  for  holding  that  the 
[435]  equation  did  not  apply,  as  was  done 
in  .those  cases,  "bears  with  full  force"  on  the 
subject  of  the  restriction  on  the  amount  of 
the  poll  tax,  with  the  "additional  and  con- 
clusive reason  that  such  restriction  in  ex- 
press terms  is  confined  to  the  'State  and  coun- 
ty capitation  tax.' " 

Again,  Justice  Hoke  gives  the  reason  which 
induced  the  framers  of  the  Constitution  to 
restrict  the  limitation  to  taxes  for  ordinary 
expenses  of  government.  He  says:  "Anti* 
cipating,  as  the  result  has  proved,  that  the 
general  State  and  county  taxation  would  very 
generally  reach  the  limit  of  $2  the  framers 
of  the  Constitution  did  not  deem  it  well  to 
place  an  arbitrary  restriction  on  all  local 
efforts  in  communities  whose  enterprise  might 
suggest  and  financial  condition  justify  a 
greater  amount  of  taxation  than  that  followed 
by  the  general  law.  And  it  was  no  doubt 
further  considered  that  the  restriction  con- 
tained in  section  7,  forbidding  the  levy  of  any 
unusual  tax,  except  when  sanctioned  by  a 
majority  of  the  qualified  voters  of  a  given  dis- 
trict, would  operate  as  a  wholesome  check 
against  excessive  taxation  or  extravagant  ex- 
penditure. Certain  it  is  that,  with  the  ex- 
ception of  the  restraints  indicated,  the  matter 
is  not  further  aff'ected  by  the  Constitution, 
but  is  referred  entirely  to  the  legislative  will. 
As  to  taxation  within  these  special  districts, 
it  is  theirs  to  observe  or  disregard  the  equa- 
tion establislied  by  Article  V  in  reference  to 
State  and  county  taxes  and  to  exceed  or  abide 
by  the  limit  established  in  said  article  in 
reference  to  general  taxation." 

These  cases,  therefore,  instead  of  being  in 
conflict  with  the  position  of  the  defendant, 
support  it,  in  that: 

1.  It  is  decided  in  Southern  R.  Co.  v. 
Com'rs,  that  it  is  not  necessary  to  observe 
the  equation  of  taxation  in  levying  taxes 
for  special  purposes,  and  it  is  said  in  Perry 
V.  Franklin  County,  that  there  is  stronger 
reason  for  holding  that  the  limitation  does 
not  apply  to  such  taxes. 

2.  The  cases  of  Herring  v.  Dixon  and  Tate 
V.  Haywood  County,  are  recognized  as  au- 
thority, and  that  they  decide  that  the  limita- 
tion on  the  poll  and  on  property  may  be  ex- 
ceeded for  roads,  a  special  purpose. 

8.  It  is  held  in  Perry  v.  Franklin  County, 
the  poll  tax  may  exceed  $2  in  a  subdivision 


of  a  county,  notwithstanding  the  oonstitu- 
tional  provision  that  the  State  and  county 
capitation  tax  shall  never  exceed  $2. 

We  are  therefore  of  opinion  that  the  stat- 
ute is  constitutional  and  that  it  is  within 
the  power  of  the  General  Assembly  to  author- 
ise a  levy  of  taxes  for  special  purposes  on 
property  and  on  the  poll  in  excess  of  the 
limitation  prescribed  in  Article  V,  section  1, 
of  the  Constitution,  and  that  as  to  such  taxes 
it  is  not  compelled  to  maintain  the  equation 
between  property  and  the  poll. 

The  construction  gives  force  and  vitality 
to  the  language  in  section  6  of  Article  V, 
"except  for  a  special  purpose  and  with  the 
special  [436]  approval  of  the  General  Assem- 
bly," which  otherwise  would  have  no  practi- 
cal operation,  because  if  this  section  means 
that  the  counties  can  never  exceed  double  the 
State  tax  for  ordinary  purposes,  but  may  do 
so  for  special  purposes,  within  the  limitation^ 
however,  of  section  i,  there  has  been  no  time 
since  the  Constitution  of  1868  was  adopted, 
except  possibly  one  year,  when  the  State  tax 
and  double  that  amount,  if  levied  by  the  coun- 
ties, for  ordinary  expenses,  would  not  exceed 
the  limitation,  leaving  nothing  for  special 
purposes. 

It  must  be  assumed  that  the  men  wrote  the 
Constitution  at  least  knew  of  conditions  then 
existing;  and  still,  at  the  first  session  of  the 
General  Assembly  after  its  adoption  a  State 
tax  of  $1.05  on  the  poll  and  35  cents  on  prop- 
erty of  the  value  of  $100  was  levied  (Laws 
1868-9,  ch.  108),  and  it  is  significant  that  the 
statute  says:  "This  tax  shall  be  levied  in 
addition  to  such  special  taxes  as  are  author- 
ized by  the  General  Assembly." 

Under  this  article,  and  giving  effect  to  sec- 
tion 6  of  Article  V,  the  counties  could  not 
levy  double  the  State  tax  for  ordinary  ex- 
penses, and  within  the  limitation  of  section 
1  no  taxes  could  be  levied  for  special  purposes, 
although  it  would  seem  the  General  Assembly 
thought  it  had  authority  to  authorisse  this 
to  be  done. 

If  none  of  these  positions  can  be  main- 
tained, the  tax  provided  in  the  statute  is 
valid,  as  counties  as  well  as  cities  and  towns 
are  embraced  in  Article  VII,  section  7,  of  the 
Constitution,  and  it  was  so  held  in  Pritchard 
V.  Orange  County,  159  N.  C.  636,  75  S.  E. 
849,  4n  which  there  was  a  levy  on  polls  and 
property  for  roads;  and  corporations  within 
that  article  of  the  Constitution  may  exceed 
the  limitation  on  the  poll  and  property  when 
authorized  so  to  do  by  the  General  Assembly, 
as  was  held  in  Perry  v.  Franklin  County, 
supra,  and  in  other  cases. 

The  lajiguage  of  this  section  is,  ''No  coun- 
ty, city*  or  other  municipal  corporation 
shall,''  etc.,  and  the  only  authority  for  the 
levy  of  special  taxes  for  schools  in  special 
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school  districts  is  that  they  come  under  the 
designation  "municipal  corporation." 

If,  therefore,  a  municipal  corporation  may 
exceed  the  limitation  on  the  poll  and  property 
under  this  section  of  the  Constitution,  as  waa 
held  in  Perry  v.  Franklin  County,  supra,  why 
may  not  a  county  do  so? 

Hoke,  J.,  said  in  the  Perry  case,  after  re- 
viewing the  authorities:  "From  these  au- 
thorities it  is  clear  that  the  tax  in  question 
(the  60  cents  in  excess  of  the  $2  already 
levied  for  State  and  county  purposes)  is  ncrft 
within  the  restriction  of  Article  V,  section  1, 
of  the  Constitution,  but  that  the  same  is  a 
tax  imposed  for  a  definite  purpose  by  a  special 
taxing  district,  coming  as  a  public  quasi  cor« 
poration  under  the  provisions  of  Article  VII 
of  the  Constitution,  and  subject  only  to  the 
limitations  and  restrictions  contained  in  that 
article,  notably,  in  [437]  section  7,  that  no 
county,  city,  town,  or  other  municipal  corpo- 
ration shall  contract  any  debt,  pledge  its 
faith,  or  loan  its  credit,  nor  shall  any  tax 
be  levied  or  collected  by  officers  of  the  same, 
except  for  the  necessary  expenses  thereof,  un- 
less by  a  vote  of  the  majority  of  the  qualified 
voters  therein;  and  of  section  9,  to  the  efiTect 
that  all  taxes  levied  shall  be  uniform  and  ad 
valorem.  In  aid  of  the  construction  we  place 
upon  the  provision  of  the  Constitution  bear- 
ing upon  this  question,  good  reasons  could 
be  suggested  for  the  distinction  in  the  two 
classes  of  taxation.  Anticipating,  as  the  re- 
sult has  proved,  that  the  general  State  and 
county  taxation  would  very  generally  reach 
the  limit  of  $2,  the  framers  of  the  Constitu- 
tion did  not  deem  it  well  to  place  an  arbitrary 
reslriction  on  all  local  effort  in  communities 
whose  enterprises  might  suggest  and  financial 
condition  justify  a  greater  amount  of  taxa- 
tion than  that  allowed  by  the  general  law. 
And  it  was  no  doubt  further  considered  that 
the  restriction  contained  in  section  7,  forbid- 
ding the  levy  of  any  unusual  tax,  except  when 
sanctioned  by  a  majority  of  the  qualified 
voters  of  a  given  district,  would  operate  as 
a  wholesome  check  against  excessive  taxation 
or  extravagant  expenditure.  Certain  it  is 
that,  with  the  exception  of  the  restraints  in- 
dicated, the  matter  is  not  further  affected  by 
the  Constitution,  but  referred  entirely  to  the 
legislative  will.  As  to  taxation  within  these 
special  districts,  it  is  theirs  to  observe  or 
disregard  the  equation  established  hy  Article 
V  in  reference  to  State  and  county  taxes,  and 
to  abide  bv  the  limit  established  in  said  ar- 
tide  in  reference  to  general  taxation." 

Counties,  cities,  towns,  and  municipal  cor- 
porations are  mentioned  in  the  section;  the 
same  authority  to  levy  taxes  is  conferred  on 
each;  and  if  the  municipal  corporation  may 
exceed  the  limitation  on  the  poll  and  property, 
the  same  power  cannot  be  denied  to  the  coun- 
ties. 


It  would  seem  that  all  of  the  authorities 
may  be  reconciled  upon  the  ground  that  Ar- 
ticle V  of  the  Constitution  provides  for  the 
ordinary  expenses  of  the  State  and  county, 
excepting  therefrom,  as  to  counties,  special 
purposes,  and  that  Article  VII  provides  for 
all  the  expenses  of  municipal  governments, 
including  counties  with  the  limitation  that 
special  taxes  must  have  the  approval  of  the 
General  Assembly. 

The  learned  judge  who  wrote  the  opinion 
in  Southern  R.  Co.  v.  Mecklenburg  County, 
148  N.  C.  220,  61  S.  £.  690,  seems  to  have 
reached  this  conclusion,  and  also  that  the 
equation  and  limitation  in  section  1  do  not 
apply  to  taxes  levied  for  special  purposes,  as 
he  says  in  the  valuable  work  on  the  Constitu- 
tion by  Connor  and  Cheshire,  page  258,  com- 
menting on  Article  V,  section  1 : 

"This  equation  and  this  limitation  on  taxa- 
tion have  no  application  to  taxes  levied  for  a 
special  purpose  under  Article  V,  section  6,  nor 
[438]  to  taxes  necessary  to  meet  an  obliga- 
tion assumed  under  Article  VII,  section  7. 
Board  of  £ducation  v.  Macon  County,  137  N. 
C.  310;  Jones  v.  Person  County,  107  N.  C. 
248;  Southern  R.  Co.  v.  Mecklenburg  Coun- 
ty, 148  N.  C.  220. 

In  coming  to  this  conclusion,  if  it  was  prop- 
er in  any  case  for  us  to  be  influenced  by  the 
earnest  and  eloquent  plea  of  counsel  for  the 
plaintiffs  in  behalf  of  the  man  who  owns 
no  property  and  is  only  liable  for  a  poll  tax, 
we  could  not  consider  it  when,  as  in  this  case^ 
there  is  no  allegation  in  the  complaint  that 
either  of  the  plaintiffs  is  in  this  class,  and 
when  the  grievance  complained  of  is  that  the 
levy  and  collection  of  the  tax  "would  cast  a 
cloud  upon  the  title  of  the  real  and  personal 
property  now  owned  by  these  plaintiffs  'and 
the  other  taxpayers  in  said  county." 

It  is  probable  that  the  man  who  is  only 
liable  for  a  poll  tax  is  content,  as  he  will  be 
relieved  from  six  days  on  the  public  roads  by 
the  payment  of  $1  under  the  new  system  of 
working  the  roads  in  Alburn  der  County. 

Under  the  old  system  of  working  the  roads 
in  Alexander  County  all  able-bodied  males 
between  the  ages  of  18  and  45  were  liable  to 
work  on  the  roads  six  days  in  each  year  ( Rev. 
sec.  2725),  but  this  has  been  superseded  by 
the  new  system,  and  a  poll  tax  not  greater 
than  $1  has  been  substituted  for  six  Mays 
labor. 

Nor  need  there  he  any  fear  that  any  addi- 
tional restrictions  or  burdens  will  be  placed 
on  the  right  of  suffrage. 

This  right  is  carefully  guarded,  and  it  is 
specifically  provided  in  Article  VI,  secfKon  4, 
that  the  poll  tax  which  the  voter  is  required 
to  pay  is  the  one  "prescribed  in  Article  V, 
section  1,"  which  is  the  one  for  ordinarv  ex- 
penses  of  the  State  and  county,  and  which 
cannot  exceed  $2. 
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This  was  held  in  Perry  v.  Franklin  County, 
supra,  where  Hoke,  J.,  says:  "It  is  suggest- 
ed that  the  construction  we  give  to  the  Consti- 
tution will  in  certain  instances  make  it  pos- 
sible,  by  the  levy  of  an  exorbitant  poll  tax, 
to  deprive  many  citizens  within  a  special  dis- 
trict of  the  right  to  vote,  and  this  by  reason 
of  the  provision  of  the  Constitution,  'That 
no  person  shall  be  allowed  to  vote  unless  he 
shall  have  paid  his  poll  tax  for  the  previous 
year.'  But  not  so.  The  language  of  Article 
VI,  section  4,  of  the  Constitution,  being  the 
article  relating  to  and  regulating  the  right 
of  suffrage,  provides  that  no  one  shall  be  en- 
titled to  vote  unless  he  has  paid  his  poll  tax 
for  the  previous  year,  *a8  prescribed  by  Article 
V,  section  1,  of  the  Constitution,'  thus  provid- 
ing  that  on  payment  of  the  poll  tax  allowed 
and  established  in  Article  V  the  right  of  suf- 
frage in  this  respect  is  established;  and  this 
poll  tax,  as  we  have  seen,  can  never  ewoeed 
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[439]  This  disposes  of  the  principal  ques- 
tion involved  in  the  appeal. 

The  plaintiffs,  however,  insist  that  if  the 
issue  and  the  taxes  are  valid,  that  the  con- 
tract for  the  sale  of  the  bonds  is  illegal  be- 
cause not,  as  required  by  the  statute,  for 
their  face  value;  and  as  we  construe  the  con- 
tract of  sale,  this  position  is  well  taken. 

The  statute  requires  the  bonds  to  be  sold 
at  their  face  value,  and  under  the  contract 
the  purchaser  gets  the  bonds  drawing  interest 
at  5  per  cent  and  pays  therefor  $5,000  in  cash 
and  time  certificates  of  deposit  running  from 
three  to  eighteen  months,  with  interest  there- 
on at  2  per  cent,  and  when  the  difference  in 
interest  is  considered,  this  would  reduce  the 
purchase  price  to  $97  or  $98  for  a  bond  of 
$100. 

"In  disposing  of  bonds,  municipalities  ate 
frequently  prohibited  from  selling  them  'at 
less  than  the  par  value  thereof.'  The  words 
'par  value,'  when  so  used,  mean  a  value  equal 
to  the  face  of  the  bonds  and  accrued  interest 
to'  date  of  sale.  When  the  bonds  draw  inter- 
est from  their  date  and  are  disposed  of  after 
their  date,  with  accrued  interest  attached, 
their  face  or  'par  value,'  within  the  meaning 
of  the  statute,  is  the  sum  of  the  principal  and 
the  accrued  interest.  Persons  purchasing  tiie 
bonds  from  the  municipality  are  bound  to 
take  liotice  of  the  power  of  the  municipality 
in  the  respect,  and  a  sale  of  the  bonds  at  less 
than  par  is  absolutely  void  inter  partes,  as 
expressly  prohibited  by  law.  Neither  party 
to  the  contract  is  bound  thereby,  and  it  can- 
not be  the  subject  of  a  valid  claim  by  either 
against  the  other."  2  Dillon  Mun.  Corp.  (5 
Ed.),  sec.  895  (p.  1400). 

In  the  leading  case  of  Delafield  v.  State, 
26  Wend.  (N.  t.)  192,  the  facts  were  strik- 
ingly similar  to  the  facts  in  the  case  at  bar, 
the  act  under  which  the  bonds  were  issued 


stating  that  they  "should  not  be  sold  for  leas 
than  their  par  value."    As  a  matter  of  fact, 
the  purchaser  agreed  to  pay  par  for  the  bondLs, 
but  was  to  do  so  by  honoring  and  paying  time 
drafts  drawn  by  the  State  upon  him,  which 
time  drafts  bore  no  interest.    In  holding  that 
this  was  a  violation  of  the  provision  of  the 
act  above  quoted,  the  New  York  Court  said: 
"But  the  actual  sale  is  made  on  terms  which 
on  the  $300,000  sale  gave  the  appellant  ad- 
vantage of  130  days  interest,  and  on  the  $283,- 
000  sale  of  about  ten  months.    I  cannot,  up- 
on any  understanding  of  the  words,  consider 
this  as  a  sale  at  par  value,  any  more  than  if 
there  had  been  an  undisguised  discount  at  the 
same  rate.     ...     In  giving  these  double 
advantages  of  credit  and  of  gain  of  interest 
to  Delafield,  I  can  see  that  the  agents  exceeded 
their  specific  and  limited  authority,  and   in 
the  latter  case  assumed  a  risk  far  beyond  the 
bounds  of  ordinary  prudence,   since  it  was 
done  on  the  personal  credit  of  the  purchaser 
alone,     unaccompanied     by     any     security." 
(Page  225.) 

[440J  This  will  not  prevent  another  sale 
of  the  bonds  upon  the  terms  of  ihe  statute. 

We  are  therefore  of  opinion  that  the  bonds 
are  valid  and  that  the  taxes  named  in  the 
statute  can  be  legally  levied  and  collected, 
and  that  the  contract  of  sale  is  invalid. 

The  order  and  judgment  of  the  Superior 
Court  will  be  modified  in  accordance  with 
this  opinion. 

Let  the  costs  of  the  appeal  be  divided  be- 
tween the  plaintiffs  and  the  defendant. 

Modified  and  affirmed. 

Bbown,  J.  [oonowrrinff) . — ^I- think  the  ex- 
haustive opinion  of  the  Court  by  Justice  Allen 
demonstrates  conclusively  that  Article  V,  sec- 
tion 1,  of  the  State  Constitution,  establishing 
an  equation  between  property  and  poll  tax 
and  prescribing  a  limitation  upon  the  latter, 
applies  only  to  taxes  levied  for  general  pur- 
poses by  the  State  and  county  governments, 
and  does  not  apply  to  county  taxes  levied  for 
a  special  purpose  with  the  approval  of  the 
General  Assembly. 

It  necessarily  follows  from  this  construc- 
tion of  the  Constitution  that  the  levying  of 
special  county  taxes  is  within  the  sound  dis- 
cretion of  the  General  Assembly,  and  may  be 
levied  upon  property  exclusively,  or  upon  both 
poll  and  property,  as  is  the  case  in  the  act 
imder  consideration. 

In  my  opinion,  this  construction,  which 
has  been  given  to  the  Constitution  by  this 
Court  in  the  several  cases  in  the  opinion,  and 
by  every  General  Assembly  which  has  met  in 
this  State  for  the  past  forty  years,  is  not  only 
the  natural  meaning  and  purport  of  the  in- 
striunent,  but  it  is  that  construction  which 
is  absolutely  essential  to  the'  maintenance  of 
our  system  of  county  governments  and  to  sua-  * 
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taining  their  good  faith  and  credit.  It  has 
been  held  that  il  the  poll  tax  is  limited  to 
$2  the  property  tax  must  be  likewise  limited 
to  $2  on  $300  worth  of  property.  University 
R.  Co.  V.  Holden,  63  N.  C.  427. 

By  the  express  requirement  of  the  Constitu- 
tion, the  poll  and  property  tax  are  linked  to- 
getlier  and  cannot  be  divorced,  and  the  form- 
er is  to  be  measured  by  the  latter.  This  is 
expressly  stated  by  Chief  Justice  Clark  in 
his  opinion  in  Russell  v.  Ayer,  120  N.  C. 
191,  27  S.  E.  133,  37  L.R.A.  246,  who  adds: 
"This  provision  was  inserted  in  the  Constitu- 
tion of  1868  as  a  guarantee  to  the  property 
holders  of  the  State  that  they  would  not  be 
oppressed  by  inordinate  taxes  laid  by  represen- 
tatives elected  by  newly  enfranchised  blacks, 
who  had  small  property  to  be  taxed  and  whose 
representatives  might  otherwise  be  tempted 
to  levy  excessive  taxes  on  property." 

[441]  If  the  limit  of  taxation  is  $2  on  the 
poll,  the  same  limit  must  apply  to  $300  worth 
of  property.  If  this  applies  to  special  taxes 
for  county  purposes^  «is  well  as  general  taxes, 
there  can  be  no  special  taxes,  and  it  was  idle 
to  provide  for  them,  for  the  General  State  and 
county  taxes  always  exhaust  the  limit.  The 
members  of  the  Convention  evidently  fore- 
saw that  counties  must  of  necessity  need  large 
sums  of  money  for  the  construction  of  neces- 
sary public  improvements,  such  as  court- 
houses, jails,  bridges,  and  roads,  and  they  pro- 
vided the  special  taxes  to  meet  such  emergen- 
cies, and  evidently  did  riot  intend  that  the 
equation  and  limitation  should  apply  to 
them,  but  that  the  manner  of  their  levy 
should  be  left  to  the  sound  discretion  of  the 
representatives  elected  by  the  people  to  the 
General  Assembly.  That  is  the  reason  they 
are  termed  **speciaV*  as  distinguished  from 
general  taxes. 

Relying  upon  this  construction  of  the  Con- 
stitution, two-thirds  or  more  of  the  counties 
of  the  State,  by  legislative  authority,  have 
been  compelled  to  levy  special  taxes  in  order 
to  pay  their  current  expenses.  They  have 
also  borrowed  millions  of  dollars  with  which 
they  have  erected  courthouses  and  jails,  con- 
structed roads  and  bridges,  and  otherwise 
added  to  the  material  wealth  and  prosperity 
of  their  citizens.  Purchasers  of  these  bonds 
in  every  part  of  the  United  States  have  relied 
upon  the  decisions  of  this  Court  to  protect 
their  investments.  If  we  repudiate  this  well 
settled  legislative  and  judicial  construction 
and  strike  down  these  special  taxes,  the  coun- 
ties of  the  State  will  have  to  ''go  out  of  busi- 
ness;" their  credit  will  be  ruined  and  that 
of  the  State  itself  seriously  impaired.  We 
may  well  pause  before  reaching  a  conclusion 
that  will  inevitably  produce  such  disastrous 
results. 

The  case  of  Southern  R.  Co.  v.  Mecklenburg 
County,  148  N.  C.  220,  61  S.  E.  690,  is  relied 


on  to  support  the  contention  of  the  plaintiff. 
There  may  be  some  expressions  in  the  opin- 
ion that  taken  by  themselves,  have  such  ten- 
dency, but  they  are  mere  dicta.  The  question 
decided  in  this  case  was  not  presented,  bo- 
cause  in  that  case  no  poll  tax  was  levied — on- 
ly a  property  tax  that  exceeded  the  limita- 
tion of  $2  on  $300  worth  of  property.  The 
statute  then  under  consideration,  instead  of 
authorizing  a  poll  tax,  forbade  it  in  express 
terms.  The  only  question  decided  in  that 
case  is  that  the  equation  of  taxation  need  not 
be  observed  in  levying  taxes  for  special  pur- 
poses— a  legislative  construction  of  the  Con- 
stitution directly  in  accord  with  our  decision 
in  this  case.  If  the  equation  need  not  be 
observed,  why  should  the  limitation?  It  is 
evident  from  the  subsequent  writings  of  Judge 
Connor,  who  wrote  the  opinion  in  Southern 
R.  Co.  V.  Com'rs,  that  he  fully  concurs  with 
the  majority  of  this  Court.  In  the  Commen- 
taries upon  our  Constitution  he  says:  "It 
seems  that  the  proportions  and  limitations 
here  placed  upon  taxation  apply  in  all  cases 
of  [442]  State  and  county  taxation,  except 
provisions  (1)  for  the  public  debt  as  it  exist- 
ed when  the  Constitution  was  adopted  (2) 
for  casual  deficits,  insurrection  and  invasion, 
and  (3)  for  county  taxation  for  special  pur- 
poses.^* Connor  and  Cheshire  on  Constitution 
of  North  Carolina,  page  258. 

The  case  of  Perry  v.  Franklin  County,  148 
N.  C.  521,  62  S.  E.  608,  is  cited  by  plaintiffs 
and  strongly  relied  upon  by  defendants.  In 
my  judgment,  it  is  a  direct  authority  sustain- 
ing the  opinion  of  the  Court  in  the  case  un- 
der consideration.  It  decides  that  a  quasi- 
municipal  corporation  may  under  Article 
VII,  section  7,  of  the  Constitution  exceed  the 
limitation  on  the  poll  and  on  property  in  levy- 
ing taxes  for  a  "speciaV  purpose  when  the 
tax  levy  has  legislative  sanction.  That  sec- 
tion of  the  Constitution  uses  the  words,  "coun- 
ty, city,  town,  or  other  municipal  corpora- 
tion," and  declares  that  a  county  is  on  a  par 
with  all  other  municipal  corporations.  If 
under  that  decision  a  municipal  corporation 
may  exceed  the  limitation  on  poll  and  proper* 
ty  for  a  special  purpose,  why  may  not  a 
county  do  so?-  I  agreed  to  both  of  these  de- 
cisions, and  see  no  reason  to  change  my  opin- 
ion. 

I  emphatically  deny  that  this  Court  is 
"striking  out  two  provisions  from  the  Con- 
stitution," or  amending  them.  We  are  but 
following  the  construction  placed  on  the'  Con- 
stitution by  this  Court  nearly  twenty  years 
ago  in  Herring  v.  Dixon,  122  N.  C.  420,  29 
S.  E.  368,  and  in  Tate  v.  Haywood  County, 
122  N.  C.  812,  30  S.  E.  362,  in  which  it  was 
clearly  and  distinctly  held  by  a  unanimous 
Court  that  the  limitation  on  the  poll  and 
property  can  be  exceeded  for  a  apeciaZ  pur- 
pose with  the  sanction  of  the  Legislature,  and 
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that  the  construction  of  public  roads  is  a 
special  purpose.  We  are  but  following  Crock- 
er V.  Moore,  140  N.  C.  432,  53  S.  E.  229,  cit- 
ing the  above  named  cases,  and  holding  that 
notwithstanding  Article  V,  section  2,  which 
appropriates  the  State  and  county  poll  tax 
to  the  purposes  of  education  and  support  of 
the  poor,  a  part  of  the  poll  tax  may  be  ap- 
plied to  the  construction  of  roads  with  the 
permission  of  the  Legislature,  as  that  section 
of  the  Constitution  does  not  apply  to  a  poll 
tax  levied  for  such  a  "special"  purpose.  These 
precedents  have  been  cited  and  approved  by 
this  Court  in  over  a  dozen  cases  cited  in  the 
annotated  edition,  122  N.  C.  815. 

The  opinions  in  the  three  cases  above  cited 
not  only  expressed  the  well  considered  judg- 
ment of  a  unanimous  Court,  but  were  written 
by  as  profound  a  jurist  as  Chief  Justice 
Clark.  Because  their  learned  author  has  in 
recent  years  seen  fit  to  cliange  his  personal 
views  is  no  reason  why  those  cases  should  be 
overruled.  I  prefer  to  follow  the  strong  and 
convincing  of  his  former  opinions  rather  than 
his  recent  utterance.  Judicial  decisions 
should  not  be  lightly  set  aside.  They  should 
be  stable  and  not  change  with  the  ebb  and 
flow  of  every  tide. 

[443]  The  doctrine  of  stare  decisis  is  es- 
pecially applicable  to  those  judgments  of  the 
Court  that  expound  the  Constitution  and  give 
a  construction  to  it  which  has  been  acted  upon 
by  the  State  and  its  counties  for  many  years. 
Such  judgments  should  not  be  reversed  except 
from  overruling  necessity. 

It  is  surprising,  in  view  of  the  decsions  of 
this  Court,  that  the  majority  should  be  grave- 
ly charged  wth  an  attempt  to  amend  the  State 
Constitution  by  judicial  decision  so  as  to 
divert  a  special  poll  tax  from  educational  and 
charitable  purposes  to  the  construction  of  pub- 
lic roads.  If  the  Constitution  needed  amend- 
ing to  accomplish  that  result,  it  has  been  done 
by  the  decisions  of  this  Court  in  which  four 
of  its  present  members  concurred. 

In  Board  of  Education  v.  Macon  County, 
decided  in  1904,  and  concurred  in  by  the  Chief 
Justice  and  Mr.  Justice  Walker,  it  was  decid- 
ed in  an  opinion  by  Mr.  Justice  Connor  that 
"Poll  taxes  collected  under  a  special  act  of 
the  General  Assembly  for  highways  cannot 
be  diverted  to  schools  and  the  support  of  the 
poor." 

In  Crocker  v.  Moore,  supra,  decided  in  1906, 
by  a  ^unanimous  Court,  four  of  whose  members 
are  still  on  it,  it  was  held  that  "The  objec- 
tion to  tlie  constitutionality  of  the  act  of 
1903,  chapter  538,  in  that  the  act  applies  a 
part  of  the  county  capitation  tax  to  the  use 
of  the  public  roads  in  violation  of  the  Con- 
stitution, Article  V,  section  2,  which  appro- 
priates the  State  and  county  poll  tax  to  the 
purposes  of  education  and  support  of  the 
poor,  cannot  be  sustained,  as  that  provision 


applies    to  the  levy  of  taxes  for  general,  not 
special  purposes." 

If  these  decisions  do  not  sustain  the  conclu- 
sion of  the  majority  of  this  Court  in  this  case, 
then  the  English  language  has  failed  of  its 
purpose.  It  lias  been  said  that  "consistency 
is  a  jewel,"  and  also  that  it  is  the  "hobgoblin 
of  weak  minds."  I  think  that  in  the  construc- 
tion of  organic  law^,  consistency  and  stability 
are  important  judicial  attributes  tending 
greatly  to  the  proper  administration  of  the 
State  Government. 

It  may  be,  as  suggested,  that  political  agi- 
tation will  bring  about  an  abolition  of  the  poll 
tax  entirelv.  That  is  not  a  matter  for  our 
consideration,  and  such  threats  have  no  effect 
on  us.  The  wisdom  of  levying  a  poll  tax  is 
for  the  people  themselves.  Such  tax  has  been 
levied  in  this  State  from  time  immemorial 
and  no  one  has  stated  the  reasons  for  lew- 
ing  such  tax  stronger  and  more  lucidly  than 
the  distinguished  Chief  Justice  of  this  Court. 
Russell  V.  Ayer,  supra. 

There  are  thousands  of  wage  earners,  arti- 
sans, and  others  in  this  State  who  earn  fair 
salaries  and  wages  who  have  seen  fit  to  ac- 
quire but  little  taxable  property.  Those  per- 
sons get  the  full  benefit  of  the  educational 
facilities  of  the  State  and  the  protection  and 
bene^ts  of  [444]  our  Government.  All  that 
many  of  them  pay  for  these  blessings  is  a 
small  poll  tax  of  a  few  dollars  per  annum. 
Those  persons  are  not  crying  out  against  such 
taxation.  They  are  not  laising  a  hue  and  cry 
against  the  poll  tax.  They  have  too  much 
personal  pride  and  self  respect  to  desire  the 
benefits  of  our  Government  for  nothing,  and 
are  more  than  willing  to  pay  the  small  tax 
assessed  against  them  for  the  benefits  they 
and  their  children  receive. 

It  should  be  remembered  that  we  have  not 
decided  that  the  General  Assembly  must  levy 
a  poll  tax  in  excess  of  $2  for  special  purposos. 
We  simply  held  under  the  previous  decisions 
of  this  Court  the  General  Assembly  has  the 
constitutional  power  to  do  so  in  certain  in- 
stances if  it  sees  fit.  It  need  never  levy  a 
poll  tax  in  exces  of  $2. 

It  may  confine  special  county  taxation  to 
property  exclusively.  It  is  a  matter  within 
the  sound  discretion  of  the  Representatives 
and  Senators  who  come  directiv  evcrv  two 
years  from  the  people.  If  they  can  be  trusted 
to  levy  taxes  upon  the  property  of  those  who 
elect  them,  can  they  not  also  be  trusted  not 
to  be  oppressive  in  levying  the  tax  upon  the 
poll?  They  are  directly  responsible  to  the 
people,  and  can  be  trusted  to  carry  out  the 
wull  of  their  constituents. 

In  this  case  the  poll  tax  was  levied  by  the 
voters  of  Alexander  County,  a  large  majority 
of  whom  are  liable  to  poll  tax.  The  same  can 
be  said  of  practically  all  the  counties  of  the 
State,  with  one  or  two  exceptions,  that  have 
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voted  for  special  taxes  for  the  construction 
of  good  roads  and  other  public  improvements. 
The  special  poll  tax  .has  not  been  forced  on 
them  by  the  General  Assembly,  but  it  lias 
been  levied  by  the  votes  of  those  citizens  who 
believe  in  the  great  benefits  accruing  to  their 
county  from  good  roads  and  other  public  im- 
provements. ^ 

I  see  no  reason  why  this  Court  should  de- 
prive them  of  that  right  which  they  have  ex- 
ercised continuously  for  nearly  forty  years. 
To  do  so  will  effectually  put  a  stop  to  all 
public  improvements  in  this  State.  It  is  very 
biguiticant  that  the  several  actions  that  have 
come  to  this  Court  involving  the  validity  of 
the  poll  tax  have  not  been  brought  by  those 
who  pay  the  poll  tax  and  but  little  else,  but 
by  property  holders  who  were  endeavoring  to 
keep  down  the  taxes  on  their  property  by 
pleading  the  equation  between  the  property 
and  poll  tax. 

We  have  all  given  this  case  that  careful 
study  and  reflection  its  importance  deserves, 
and  I  believe  that  the  conclusion  reached  by 
the  majority  is  not  only  in  accord  with  the 
precedents,  but  is  the  construction  the  fram- 
ers  of  the  Constitution  intended  should  be 
placed  on  it.  If  I  regard  this  an  open  ques- 
tion, I  should  hold  as  I  now  do,  for  where 
two  constructions  are  permissible,  I  feel 
bound  to  adopt  that  which  in  my  judgment 
is  absolutely  essential  to  the  material  pros- 
perity and  upbuilding  of  the  State  and  to  the 
maintenance  of  its  credit. 

[445]  Clark,  C.  J.  (diasenting)  .—The  Con- 
stitution at  Halifax  in  1776  made  no  refer- 
ence to  the  poll  tax,  and  it  was  unknown  in 
England,  where  it  had  been  tried  only  in  the 
very  distant  past,  and,  having  caused  two  in- 
surrections, had  soon  been  repealed.  Even  in 
that  country,  which  was  then  far  more  ruled 
by  the  classes  than  now,  taxation  of  the  poll 
was  not  tolerated. 

In  the  Revised  Statutes  in  1835  the  poll 
tax  was  20  cents  and  was  levied  also  upon 
slaves,  who  were  not  taxed  ad  valorem,  as 
well  as  on  whites.  In  the  Revised  Code  of 
1854  the  poll  tax  was  40  cents,  and  it  is 
current  history  that  it  was  levied  largely  be- 
cause slaves  were  not  taxed  according  to  their 
value  as  property. 

When  the  Constitution  of  1868  was  adopt- 
ed a  poll  tax  was  authorized  up  to  $2,  but  it 
was  restricted  by  two  explicit  provisions. 
Art.  V,  sec.  1,  provided:  "The  State  and 
county  capitation  tax  combined  shall  never 
exceed  $2  on  the  head.  "  Another  section, 
Art.  V,  sec.  2,  provided:  *'The  proceeds  of 
the  State  and  county  tax  shall  be  applied  to 
the  purpose  of  education  and  the  support  of 
the  poor,  but  in  no  one  year  shall  more  than 
25  per  cent  thereof  be  appropriated  to  the  lat- 
ter purpose." 


The  Court  has  no  more  power  than  the  Leg^ 
islature  to  strike  out  those  two  provisions 
from  the  Constitution.  They  could  not  be 
made  more  explicit.  The  whole  subject  was 
thoroughly  reviewed  by  this  Court  in  an 
unanimous  opinion.  Southern  R.  Co.  v.  Meck- 
lenburg County,  148  N.  C.  220,  61  S.  E.  090, 
in  which  all  the  cases  on  the  point  were  re- 
viewed, and  the  Court  held  that  only  one  of 
the  previous  cases,  Board  of  Education  v. 
Macon  County,  was  in  conflict  with  the  re- 
sult tlicn  reached.  The  very  able  and  ex- 
haustive  opinion,  written  by  Connor,  J.  (now 
the  distinguished  Federal  judge  of  the  East- 
ern District  of  North  Carolina),  held  that 
the  wording  of  the  Constitution,  "  *The  State 
and  county  capitation  tax  combined  shall 
never  exceed  $2  on  the  head'  is  imperative 
and  prohibits  the  levy  of  any  tax  upon  tho 
poll  for  any  purpose  in  excess  of  that  siim; 
that  section  2  applies  the  poll  tax  to  the  pur- 
poses of  education  and  the  support  of  the 
poor  and  withdraws  it  from  other  purpose," 
adding  ( p.  245 ) :  "This  question  cannot  again 
arise." 

This  opinion  was  repeated  in  Southern  RJ 
Co.  v.  Mecklenburg  Cgunty,  148  N.  C.  24S. 
61  S.  E.  690,  written  by  the  same  judge,  and 
Perry  v.  Franklin  County,  148  N.  C.  521,  62 
S.  E.  608,  by  Hoke,  J,  These  decisions  have 
never  since  been  questioned  till  now.  Four 
of  the  judges  who  concurred  in  those  opinions 
are  still  on  the  Bench.  There  is  but  one 
member  of  the  Bench  now  who  was  not  on 
the  Court  at  that  time,  and  if  tlie  change  in 
personnel  of  one-fifth  of  the  Court  authorizes 
the  reversal  of  these  able  and  thoroughly  con- 
sidered  opinions  upon  a  grave  constitutional 
question  in  accordance  [446]  with  the  express 
language  of  the  Constitution,  as  all  men  may 
read  it,  then  reliance  can  no  longer  be  placed 
upon  any  opinion  whatever,  for  the  views  of 
the  Court,  so  liable  to  change,  have  become 
"As  variable  as  the  shade 
By  the  light  quivering  aspen  made." 

If  precedents  are  to  govern,  these  last  three 
opinions  reviewing  the  whole  subject  are  con- 
clusive. If  the  Constitution  itself  is  to  con- 
trol, its  language,  **The  State  and  county 
capitation  tax  shall  never  exceed  $2,"  and 
"The  proceeds  of  the  State  and  county  capi- 
tation tax  shall  be  applied  to  the  purposes  of 
education  and  the  support  of  the  poor,"  can 
admit  of  no  other  construction  than  the  plain 
and  explicit  pledge  therein  given  to  the  la- 
borers and  men  of  small  means  that  they 
shall  not  be  taxed  for  the  mere  privilege  of 
breathing  the  air  more  than  $2  per  year,  and 
that  sum  shall  be  applied  to  no  other  purpos- 
es than  "education  and  the  support  of  the 
poor." 

It  it  true  that  Article  V,  section  1,  does  pro- 
vide that  the  capitation  tax  shall  be  equal  to 
the  tax  on  property  valued  at  $300  in  cash. 
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but  there  is  uo  provision  that  the  tax  on 
$300  worth  of  property  shall  never  exceed 
$2,  and  hence  the  Court  has  repeatedly  held 
that  tills  equation  only  extends  and  is  to  be 
observed  up  to  $2,  and,  therefore,  when  the 
tax  on  property  exceeds  $2  the  equation  ceas- 
es, because  the  poll  tax  "can  never  exceed  $2." 

This  does  not  invalidate  any  bonds  hereto- 
fore issued  in  which  a  capitation  tax  has  been 
authorized,  because  the  purchasers  of  such 
bonds  are  fixed  with  notice  that  the  State 
Constitution  forbids  the  levy  of  a  capitation 
tax  in  excess  of  $2,  and  that  such  tax  can  only 
be  applied  to  education  and  the  poor.  The 
holders  of  such  bonds  have  the  right  to  have 
the  levy  of  taxes  upon  property  for  the  pay- 
ment of  their  bonds,  but  they  have  no  inter- 
est in  the  poll  tax,  which  cannot  be  applied 
for  such  purpose;  and  whenever  the  aggregate 
poll  tax  provided  for  in  all  the  statutes 
authorizing  a  tax  levy  for  bonds  or  other  pur- 
poses reaches  $2  the  board  of  commissioners 
must  stop.  They  cannot  go  beyond  that 
figure. 

The  language  of  the  Constitution  is  too 
plain  to  admit  of  discussion,  and  it  is  of  no 
value  to  criticise  or  compare  previous  de- 
cisions of  this  Court.  The  last  three  decisions 
quoted  from  148  N.  C.  above  are  equally  con- 
clusive. The  unanimous  Court  gave  to  the 
public  the  pledge,  as  explicit  as  that  in  the 
Constitution,  that  the  poll  tax  should  never 
exceed  $2,  and  said,  four  of  the  present  Bench 
concurring:  "This  question  can  never  again 
arise." 

In  Southern  R.  Co.  v.  Com'rs,  Judge  Con- 
nor quotes  Judge  Cooley:  "Capitation  taxes 
are  not  a  common  resort  in  modern  times,  and 
only  in  a  few  cases  could  they  be  just  or 
politic/'  and  cites  from  other  States  show- 
ing [447]  that  only  a  few  States  levy  a  poll 
tax.  In  fact,  in  36  States,  as  in  England,  no 
poll  tax  at  all  is  levied,  and  in  the  other  12 
it  cannot  exceed  $1,  and  that  is  applied  to 
the  public  schools. 

!  In  California,  one  of  the  States  which  al- 
lowed this  small  poll  tax,  an  amendment  to 
the  Constitution,  striking  it  out,  was  adopted 
last  year  by  125,000  majority.  In  our  State 
the  county  and  municipal  poll  tax  combined 
has  frequently  reached  the  oppressive  figure 
of  $6,  $7,  and  even  $8.  And,  as  stated  in 
♦Southern  R.  Co.  v.  Buncombe  County,  148  N. 
C.  253,  61  S.  E.  700,  "This  is  criticised  by 
Hollander  on  State  Taxation,  104,  who  points 
out  that  in  this  State,  in  which  60  per  cent 
of  the  taxes  are  paid  by  persons  owning  less 
than  $500,  the  result  is  that  the  small  tax- 
payer, if  he  pays  a  poll  tax,  also  pays  nearly 
double  the  rate  of  the  larger  taxpayers." 

In  our  State,  also,  the  amendment  ratified 
in  August,  1900,  provides  that  every  person 
"before  he  shall  be  entitled  to  vote  sliall  have 
paid,  on  or  before  the  first  day  of  May  of  the 


year  in  which  he  proposes  to  vote,  his  poll 
tax  for  the  previous  year."  As  Judge  Connor 
forcibly  said  in  Southern  R.  Co.  v.  Mecklen- 
burg County,  148  N.  C,  at  p.  242,  61  S.  E. 
690,  "It  is  a  strange  anomaly  to  say  that 
while  the  right  to  vote  is  restricted  by  the 
payment  of  a  poll  tax  which  'shall  never  ex- 
ceed $2,'  the  voter  may  be  disfranchised  for 
failure  to  pay  a  poll  tax  the  amount  of  which 
is  left  to  the  discretion  of  the  General  As- 
sembly, the  Constitution  thus  guaranteeing 
to  every  citizen  otherwise  qualified  the  right 
to  vote  by  paying  a  poll  tax  of  $2,  and  by 
construction  giving  the  General  Assembly  the 
power  to  increase  it  to  any  amount  they  may 
deem  proper." 

It  is  true  that  formerly  the  roads  were 
worked  by  conscription  of  labor.  This  was  a 
most  unjust  provision,  enacted  by  the  in- 
fluence of  the  landowning  class,  at  a  time 
when  no  one  could  vote  for  State  Senators  un- 
less he  owned  50  acres  of  land.  The  property 
owners  who  used  wheels  over  the  roads  paid 
very  little  of  the  cost  of  making  the  roads, 
while  those  who  only  walked  by  the  side  of 
them  worked  the  roads  for  those  who  used 
them. 

The  inefficiency  as  well  as  the  injustice  of 
this  system,  in  France,  where  they  were  called 
Corv^eSf  was  one  of  the  chief  causes  of  the 
great  French  Revolution.  In  this  State  the 
progress  of  civilization  and  the  impossibility 
of  getting  effective  roads  by  that  system,  as 
well  as  a  sense  of  its  inherent  injustice,  has 
caused  the  almost  universal  adoption  of  the 
present  method  of  working  the  roads  by 
taxation;  but  this  does  not  justify  the  xiola- 
tion  of  the  pledge  in  the  Constitution  by  in- 
creasing the  burden  on  the  head  of  the  laborer 
beyond  the  $2  limit  pledged  by  the  Constitu- 
tion. Under  the  guise  of  working  the  roads 
by  taxation  this  is  placing  part  of  the  cost  of 
working  the  roads  back  on  the  laborer  by 
taxing  his  head  in  excess  of  the  constitution- 
al limitation. 

[448]  The  Constitution  cannot  be  mis- 
understood when  it  pledged  the  laborer  and 
the  man  of  small  means  that  no  tax  should 
be  laid  on  his  head  in  excess  of  $2,  and  that 
this  should  be  applied  solely  to  education  and 
the  poor. 

The  tendency  of  the  age  is  towards  a  more 
equitable  levy  of  taxation  upon  the  super- 
fluity of  the  wealthy,  and  therefore  Congress 
has  levied  a  graduated  income  tax,  exempt- 
ing those  under  $4,000  and  ranging  from  1 
per  cent  on  that  sum  to  13  per  cent  on  larger 
amounts.  In  like  manner  there  is  a  g^radu- 
ated  tax  on  inheritances,  exempting  small 
estates.  The  State  has  also  adopted  the  same 
policy  of  graduated  taxation  upon  inrome-? 
and  inheritances.  Tlie  sense  of  justice  and 
the  political  economy  of  this  age  require  a 
more    equitable    distribution    of    the    public 
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burdens  hj  putting  the  heavier  tax  on  those 
most  able  to  bear  it  instead  of  the  reverse,  as 
is  the  case  under  an  unlimited  poll  tax. 

The  practical  effect  of  this  decision  is  to 
strike  out  of  the  Constitution  by  a  vote  of 
3  to  2  of  the  members  of  this  Court  the  pro- 
tection against  excessive  capitation  tax  and 
thus  leave  it  without  any  limitation  whatever. 
The  effect  will  be  necessarily  to  precipitate, 
from  a  public  sense  of  justice,  an  agitation,  as 
in  California,  to  strike  out  the  capitation  tax 
entirely.  No  people  can  stand  an  unlimited 
poll  tax,  and  will  not  tolerate  it  when  there 
is  a  solemn  constitutional  pledge  and  previous 
unanimous  decisions  of  this  Court  that  the 
poll  tax  can  never  exceed  $2,  and  shall  be  ap- 
plied to  no  other  purpose  than  education  and 
the  poor.  The  holders  of  these  bonds  are  en- 
titled to  have  their  principal  and  interest 
paid  by  a  levy  on  the  property  of  the  county, 
but  they  cannot  tax  the  polls  of  those  who 
create  its  wealth  and  who  should  be  protected, 
according  to  the  Constitution,  from  paying 
any  poll  tax  for  other  purposes,  and  in  any 
larger  amount  than  therein  specified. 

The  General  Assemblv  must  be  construed  to 
have  understood  the  Constitution  and  to  have 
intended  to  conform  to  it.  In  Jones  v.  Person 
County,  107  N.  C.  248,  12  S.  £.  69,  it  was 
held  that  "The  equation  and  limitation  of 
taxation  apply  only  to  taxes  levied  for  the 
ordinary  purposes  of  State  and  county."  This 
lias  been  sustained  ever  since.  It  means  that 
the  equation  must  be  observed  up  to  the  $2 
limitation  for  ordinary  purposes,  but  when  a 
tax  is  levied  for  a  special  purpose  it  can 
exceed  the  $2  limitation  on  property,  but,  in 
the  language  of  the  Constitution,  *'The  State 
and  the  county  capitation  tax  can  never  ex- 
ceed $2" — that  is,  for  no  purpose  and  on  no 
ocoiuion.  There  is  no  such  limitation  as  to 
the  taxation  of  property.  The  bondholders 
have  no  interest  in  the  poll  tax  exceeding  $2, 
for  in  no  event  can  any  part  of  the  capitation 
tax  be  applied  to  any  flther  purpose  than  edu- 
cation and  the  poor.  The  Constitution  for- 
bids it. 

[449]  Section  4  of  the  act  before  us,  pro- 
viding for  ''a  special  tax  on  all  polls,  real 
estate  and  personal  property  .  .  .  always 
observing  the  constitutional  equation  between 
the  taxes  on  the  property  and  the  taxes  on 
the  poll,"  is  a  constitutional  act,  but  it  must 
be  construed,  within  the  terms  of  the  Consti- 
tution, to  mean  that  all  the  taxes  levied  on 
the  polls,  including  that  provided  in  this  act, 
shall  not  exceed  $2  on  the  poll,  nor  be  applied 
to  any  other  purpose  than  education  and  the 
poor.  Thus  construed,  it  conforms  to  the 
Constitution  and  to  all  our  decisions  as  re- 
viewed, and  was  so  held  by  a  unanimous 
Court  in  Southern  R.  Co.  v.  Mecklenburg 
County,  148  N.  C.  220,  61  S.  E.  6«0;  Southern 
R.  Co.  y.  Buncombe  County,  148  N.  C.  248,  61 


S.  E.  700;  and  Perry  ▼.  Franklin  County,  148 
N.  C.  521,  62  S.  E.  608. 

The  Constitution  is  so  plain  and  explicit 
and  all  our  authorities  have  been  so  clearlv 
reviewed  and  summed  up  in  those  cases  that 
it  is  simply  a  waste  of  time  and  a  "threshing 
over  of  old  straw"  to  go  over  and  review  them 
again.  The  plain  letter  of  the  Constitution 
is  the  guide  by  which  we  must  go,  and  that 
cannot  be  changed  by  placing  upon  our  prece- 
dents a  different  construction  from  what  has 
been  done  in  the  three  cases  in  which  this 
matter  has  already  been  fully  and  carefully 
discussed  and  settled. 

This  Court  is  without  authority  to  amend 
the  Constitution  by  striking  therefrom  the 
guarantee  given  the  toiling  masses  and  men 
of  small  means,  that  the  "State  and  county 
capitation  tax  shall  never  exceed  $2,"  and 
that  it  shall  be  applied  only  "to  education  and 
the  poor."  If  by  ingenious  argument  it  could 
be  shown  that  any  previous  decisions  have 
held  that  this  can  be  done  (but  they  have 
not),  so  much  the  worse  for  those  decisions. 
The  argument  would  merely  show  that  judges 
are  not  always  infallible,  and  sometimes  make 
mistakes.  It  would  not  authorize  us  to 
amend  the  Constitution  to  conform  to  those 
decisions. 

The  public  will  feel  slight  interest  in  any 
argument  claiming  such  precedents.  But  it 
will  deeply  concern  them  that  faith  should 
be  kept  with  the  masses  to  whom  the  consti- 
tutional pledge  was  given  that  the  poll  tax 
should  be  limited  to  $2  and  applied  only  "to 
education  and  the  poor."  It  will  be  a  serious 
matter,  by  a  strained  construction  placed  on 
the  Constitution  by  a  bare  majority  of  this 
Court,  to  repeal  those  provisions,  thus  making 
the  poll  tax  subject  to  no  limitation  and 
applicable  to  all  purposes,  with  the  effect  that 
those  already  sufficiently  burdened  with  an 
undue  share  of  taxation  shall  have  their  pro 
rata  increased  and  themselves  disfranchised 
if  unable  to  pay  an  unlimited  capitation  tax. 

As  construed  by  this  Court  heretofore,  the 
"equation"  held  only  till  the  poll  tax  reached 
$2.  As  the  tax  on  the  poll  could  "net;er  exceed 
$2,"  the  equation  necessarily  then  ceased,  for 
thereafter  taxation  could  be  [450]  laid  only 
on  property.  Jones  v.  Person  County,  107  N. 
C.  248,  12  S.  E.  69,  and  numerous  cases  since. 

Can  a  majority  of  this  Court  amend  the 
Constitution  7  Ilie  Constitution  guaranteed 
that  the  State  and  county  poll  tax  "shall 
never  exceed  $2."  As  now  amended  by  the 
vote  of  three  judges,  the  Constitution  must 
henceforth  read:  "There  shall  be  no  limit  on 
the  poll  tax." 

The  Constitution  as  written  by  the  Conven- 
tion and  adopted  by  the  people  reads,  the  poll 
tax  "shall  be  applied  to  the  purposes  of  edu- 
cation and  the  support  of  the  poor."  As  now 
amended  by  a  majority  of  the  Court,  it  must 
henceforth  read  as  if  written:     "The  poll  tax 
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shall  be  applicable  to  any  and  all  purposes." 
This  is  a  complete  reversal  of  both  proposi- 
tions, by  judicial  construction.  As  now 
amended,  the  poll  tax  being  laid  without  limi- 
tation and  applicable  to  any  purpose,  there 
was  no  purpose  to  be  served  by  putting  any 
reference  to  it  in  the  Constitution. 

This  judicial  construction,  which  by  a  bare 
majority  of  the  Court  now  makes  the  poll  tax 
unlimited  and  gives  its  proceeds  to  those 
bondholders,  will  likely  bring  about  its  aboli- 
tion— especially  as  a  slight  change  in  another 
decision  will  disfranchise  every  voter  who 
does  not  pay  an  unlimited  poll  tax:  for  the 
benefit  of  bondholders. 

In  Hollander  on  State  Taxation,  104,  it  is 
said:'  *'The  poll  tax  of  North  Carolina  is 
clearly  a  regressive  tax  of  a  very  heavy  kind. 
It  amounts  frequently  to  doubling  the  rate  on 
small  property  owners.  Let  us  suppose,  for 
instance,  two  property  owners,  one  owning 
property  worth  $10,000,  and  another  owning 
property  worth  $300.  If  we  levy  on  each  a 
property  tax  of  11  per  cent  (an  average  mu- 
nicipal tax  in  North  Carolina)  and  a  poll  tax 
of  $5,  this  amounts  to  taxing  the  richer  man 
at  a  rate  slightly  above  1§  per  cent,  while  the 
poorer  man  has  to  pay  $10  tax,  or  at  the  rate 
oi  3h  per  cent.  If  a  poor  man  has  no  prop- 
erty, and  thus  escapes  the  payment  of  the 
extra  poll  tax,  the  very  existence  of  this  tax 
is  an  inducement  to  him  never  to  acquire  any 
property,  since  from  his  first  savings  the 
State,  county,  and  city  take  away  as  much  as 
the  savings  bank  would  pay  him  if  he  had 
$300.  If  he  only  saves  $100,  they  take  away 
far  more  than  such  bank  would  pay  him. 
That  this  is  a  real  and  an  important  con- 
sideration is  revealed  by  statistics  from  Wake 
County  given  by  the  Auditor  in  his  report 
for  1896.  Over  60  per  cent  of  the  taxpayers 
of  this  county  pay  on  less  than  $500  of  real 
and  personal  property,  and  the  Auditor  esti- 
mates that  80  per  cent  of  the  taxpayers  of 
the  entire  State  pay  on  less  than  $500  worth 
of  property.  On  such  persons  the  poll  tax 
weighs  heavily.  The  richer  man  does  not 
feel  it;  the  man  with  no  property  largely 
escapes  it;  but  upon  the  small  property  owner 
it  hangs  as  an  [461  ]  incubus.  It  is  not  a  tax 
proportioned  to  ability.  It  la  not  even,  ac- 
cording to  the  theory  of  the  general  property 
tax,  proportioned  to  wealth.  In  what  manner 
its  advocates  would  justify  the  retention  of 
the  tax  is  not  clear.'* 

If  the  burden  on  this  class  is  to  be  increased 
by  making  the  poll  tax  unlimited,  and  apply- 
ing it  for  the  benefit  of  bondholders,  such 
change  should  be  made  by  a  constitutional 
amendment  and  a  clear  expression  by  the 
people  at  the  ballot  box,  and  not  by  judicial 
construction  in  a  divided  Court. 

The  Constitution  in  a  separate  section. 
Article  V,  section  2,  provides  that  the  poll  tax 


shall  be  applied  solely  "for  the  purposes  of 
education  and  the  poor."  This  is  in  no  wise 
connected  with  the  equation  or  limitation, 
and,  therefore,  when  the  poll  tax  is  levied, 
whether  within  or  beyond  the  limitation,  no 
bondholder  has  any  interest  in  the  poll  tax; 
whether  its  assessment  in  this  act  be  stricken 
out  or  not  by  its  limitation  to  $2,  the  bond- 
holder can  in  neither  event  have  any  interest 
in  its  proceeds,  and  failure  to  collect  it  be- 
cause in  excess  of  $2  in  no  wise  concerns  him. 
It  follows  that  the  bonds  issued  for  any  valid 
purpose  are  valid,  though  the  poll  tax  in  ex- 
cess of  $2,  out  of  respect  for  the  Constitution, 
is  not  collected. 

The  three  cases  in  148  N.  C,  above  cited, 
the  last  on  the  subject,  reviewed  all  the  au- 
thorities, including  Herring  v.  Dixon,  Tate  v. 
Haywood  County,  and  by  a  unanimous  Court 
it  was  held  that  no  case  (except  one)  con- 
tflicted  with  the  doctrine  therein  again  laid 
do'v\'n,  that  the  poll  tax  could  not  exceed  $2 
and  should  be  applied  only  for  education  and 
the  poor,  and  asserted  that  this  question  "can 
not  again  arise." 

If  the  poll  tax  is  unlimited,  why  did  the 
Constitution  provide  that  it  should  **never 
exceed  $S"?  If  the  poll  tax  can  be  levied  and 
collected  to  an  unlimited  extent  for  the  bene- 
fit of  bondholders,  why  did  the  Constitution 
pledge  that  it  should  be  applied  only  for  edu- 
cation and  the  poor,  and  why  was  the  whole 
subject  reviewed  and  the  constitutional  pro- 
vision sustained  by  a  unanimous  Court  in  the 
three  latest  cases  on  the  subject? 

The  poll-tax  payer  was  not  '^the  forgotten 
man"  when  the  Constitution  was  enacted  and 
submitted  for  adoption. 

Walkeb,  J.  i dissenting) , — Concurring  in 
BO  much  of  the  Court's  opinion  as  annuls  the 
contract  between  the  defendants  and  Spitzer 
&  C6.,  I  am  compelled  to  dissent  from  so  much 
of  the  decision  by  the  Court  as  holds  that  the 
bonds  are  valid,  and  especially  from  that  part 
which  affirms  the  power  in  the  State  and 
county  to  levy  a  poll  tax  exceeding  $2,  even 
with  the  special  approval  of  the  General  As- 
sembly, [452]  to  pay  the  bonds  and  interest. 
The  poll  tax,  in  my  opinion,  can  never  exceed 
$2  for  any  purpose,  ordinary,  general,  or 
special,  and  the  proceeds  of  it  can  be  applied 
to  no  purpose  other  than  education  and  the 
support  of  the  poor.  I  do  not  deem  it  neces- 
sary to  discuss  any  feature  of  the  case  except 
the  one  relating  to  the  levy  of  the  poll  tax,  in 
view  of  the  admission  in  the  opinion  of  the 
Court,  which  receives  my  full  concurrence, 
that  if  the  second  of  the  "three  contentions, 
as  to  the  construction  of  section  1  of  Article 
V,"  is  adopted,  the  statute  under  which  it  is 
proposed  to  issue  these  bonds  is  ineffectual 
(as  to  this  tax)  "in  its  entirety,"  because, 
after  directing  a  levy  of  a  poll  and  property 
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tax;  it  liuks  the  two  together  and  makes  it 
impossible  to  separate  them,  by  using  the 
words  "always  observing  the  constitutional 
equation  between  tjie  taxes  on  the  property 
and  the  taxes  on  the  poll."  The  second  of 
these  three  contentions  is  thus  stated  in  the 
opinion:  "That  the  limitation  on  the  poll 
tax  is  absolute  and  can  never  be  exceeded  for 
any  purpotsC)  but  that  the  limitation  upon 
property  tax  may  be  exceeded  for  a  special 
purpose  with  the  approval  of  the  General  As- 
sembly." My  purpose  will,  therefore,  be  to 
maintain  that  the  second  of  said  contentions, 
so  far  as  the  poll  tax  is  concerned,  should  be 
adopted  now,  as  it  has  been  before,  and  this 
can  be  done,  in  my  judgment,  both  easily  and 
successfully,  by  a  recurrence  to  the  plain  and 
emphatic  language  of  the  Constitution  and 
the  recent  decisions  of  this  Court. 

Whatever  may  be  gathered,  if  anything 
stable  or  reliable,  from  the  decisions  of  this 
Court  prior  to  1908,  it  is  very  certain  that  in 
the  year  named  we -passed  upon  the  very  ques- 
tion after  full  consideration  and  an  elaborate 
discussion  of  it  by  Justice  Connor  in  South- 
ern R.  Co.  V.  Mecklenburg  County,  148  N.  0. 
220,  61  S.  £.  690.  The  personnel  of  the  Court 
was  the  same  Ihen  as  now,  with  one  excep- 
tion, and  we  all  surely  thought  at  that  time 
that  the  question  was  ripe  for  a  decision,  or 
if  any  one  was  of  a  contrary  opinion  he  gave 
no  expression  to  it.  If  it  was  not  then  proper- 
ly before  us,  we  consumed  uselessly  a  great 
deal  of  valuable  time  and  labor  in  the  dis* 
cussion  of  a  moot  question. 

In  order  to  show  clearly  that  the  question 
of  the  maximum  of  the  poll  tax  was  involved 
in  that  case  (148  N.  C.  220)  we  need  only 
to  say  that  the  opinion  of  the  Court  shows 
manifestly  that  it  was  considered  and  treated 
not  only  as  a  question  in  the  case,  but  as  the 
main  question  presented  by  the  record,  and 
that  it  was,  in  fact,  involved,  as  appears  by 
this  language  of  the  Court  at  p.  245:  "We 
decide  that  the  commissionera  of  Mecklenburg 
County  acted  in  accordance  with  the 
[453]  statute  in  failing  to  levy  more  than  $2 
on  the  poll,  and  that  the  statute  is  a  valid 
exercise  of  power  by  the  L(^islature.  This 
conclusion  renders  it  unnecessary  to  discuss 
the  much  vexed  question  as  to  what  is  or  what 
is  not  a  special  purpose  within  the  meaning  of 
section  6  of  Article  V."  The  question  waa 
whether  the  commissioners  could  levy  more 
than  $2  on  the  poll,  or  the  Legislature  could 
authorize  them  to  do  so.  It  further  appears 
from  the  following  language  of  the  Court,  if 
more  is  required:  "We  are  brought  to  the 
conclusion  that  the  act  of  1905,  ch.  840,  is 
in  accordance  with  the  correct  interpretation 
of  the  Constitution;  that  the  last  clause  in 
section  1,  Article  V,  *and  the  State  and  county 
capitation  tax  combined  shall  never  exceed  $2 
on  the  head,'  is  imperative  and  prohibits  the 
Ann.  Cas.  1917E. — 76. 


levy  of  any  tax  upon  the  poll  for  any  purpose 
in  excess  of  that  sum;  that  section  2  applied 
the  poll  tax  to  the  purposes  of  education  and 
the  support  of  the  poor,  and  that  this  lan- 
guage witiidraws  it  for  any  other  purpose. 
We  are  not  inadvertent  to  the  fact  that  the 
conclusion  in  the  last  respect  is  not  in  har- 
mony with  what  was  said  in  Board  of  Kdu- 
cation  v.  Macon  County,  137  N.  C.  310.  As 
we  have  said,  in  that  case  the  tax  had  been 
collected,  and  the  only  question  was  whi^h  of 
two  contradictory  provisions  should  control. 
Under  the  construction  which  we  give  Article 
V,  the  question  cannot  again  arise."  We 
should  not  overlook  the  fact  that  in  the  out- 
set of  the  opinion  in  Southern  H.  Co.  v. 
Comers,  a  carefully  formed  doubt  is  expressed 
as  to  "whether  the  question  (now)  raised 
upon  the  record  has  been  decided  by  this 
Court,''  and  this  is  the  conclusion:  "It  is 
evident  that  the  question  is  regarded  94  an 
open  one,  and  must  be  settled  upon  some 
permanent  basis."  The  Court  then  proceed 
to  settle,  finally  and  forever,  this  vexed  ques- 
tion of  taxation  which  for  so  long  had  been 
the  subject  of  variant  individual  opinions  ex< 
pressed  by  the  judges.  The  Court  not  only 
held  that  the  question  as  to  the  constitution- 
al limit  of  the  poll  tax  was  raised  in  that 
case,  but  it  was  actually  presented,  as  one 
point  was  whether  the  Legislature,  in  giving 
its  assent  to  the  levy,  was  bound  to  require 
the  equation  to  be  observed,  so  that  a  poll  tax 
would  be  levied  with  the  property  tax,  even 
though  no  poll  tax  in  the  county  had  reached 
the  limit  of  $2,  the  railroad  company  con- 
tending that  the  Legislature  was  compelled  to 
do  so  or  discriminate  against  it  as  a  tax- 
payer. The  Court  decided  that  it  was  not  re- 
quired, as  the  poll  tax  limit  could  not  be  ex- 
ceeded. It  cannot  be  successfully  contended 
that  the  question  was  not  directly  involved  in 
Southern  R.  Co.  v.  Buncombe,  heard  at  the 
same  term,  148  N.  C.  248,  61  S.  E.  700.  The 
language  of  the  Court  is  too  plain  for  mis- 
understanding, and  conclusively  shows  that  it 
was.  It  is  there  said:  "The  defendant  board 
of  conunissioners,  £454]  at  the  time  of  levy- 
ing said  taxes,  were  advised  and  believed  that 
they  had  no  right,  under  the  Constitution, 
Art.  V,  sec.  1,  and  all  the  acts  mentioned  in 
the  complaint,  to  (levy)  a  capitation  tax  in 
excess  of  $2.  His  Honor,  being  of  the  opin- 
ion that  the  levy  of  the  several  taxes  set  out 
on  the  property,  without  the  levy  of  a  corre- 
sponding tax  upon  taxable  polls  in  Buncombe 
County,  was  illegal  and  void,  and  that  the 
taxes  charged  to  the  plaintiff  are  for  that 
reason  illegal,  made  an  order  continuing  the 
injunction  to  the  hearing.  Defendant  board 
of  commissioners  appealed."  Again  it  was 
said:  "The  question,  therefore,  upon  which 
the  plaintiff's  right  to  maintain  its  action 
depends  is  whether  section  1,  Article  V,  makes 
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it  imperative  upon  the  Legislature  to  impose 
a  poll  tax  in  excess  of  $2^  when  a  property  tax 
in  excess  of  the  same  amount  is  levied  upon 
property  for  any  and  all  purposes,  or  whether 
the  words,  'that  the  State  and  county  capita- 
tion tax  combined  shall  never  exceed  $2  on 
the  head/  prohibit  a  poll  tax  in  excess  of  that 
sum  for  any  purpose.  We  have  given  the  sub- 
ject our  best  thought  and  investigation  in  the 
Mecklenburg  case,  and  reached  the  conclusion 
therein  announced."  After  commenting  on 
the  excessive  poll  tax  already  levied,  the 
Court  further  said:  "This  is  significant  of 
the  operation  of  the  Constitution,  when  the 
imperative  command  that  the  capitation  tax 
shall  never  exceed  $2  on  the  head  is  disregard- 
ed.*' In  that  caae  the  decision  was  placed  on 
what  the  Court  held  had  been  presented,  fully 
discussed,  and  finally  adjudicated  in  the 
Mecklenburg  case,  supra,  that  the  poll  tax 
could  never  exceed  $2  for  any  purpose.  In 
the .  Buncombe  case  the  Superior  Court  had 
held  that  the  poll  tax  must  be  levied,  even  if 
it  did  exceed  the  limit  and  was  for  a  special 
purpose,  and  that  ruling  was  reversed,  for  the 
only  reason,  as  the  Court  said,  that  the  poll  tax 
could  not  go  beyond  the  constitutional  limit 
of  $2.  Again,  in  Perry  v.  Franklin  County, 
148  N.  C.  528,  62  S.  E.  608,  Justice  Connor, 
who  wrote  the  opinion  in  Southern  R.  Co.  v. 
Com'rs,  supra,  said  in  a  concurring  opinion: 
"My  investigation,  however,  in  Southern  R. 
Co.  V.  Mecklenburg  County,  148  N.  C.  220, 
impressed  upon  my  mind  the  conviction  that 
the  framers  of  the  Constitution  of  1868  did 
not  anticipate  that  any  poll  tax  should  be 
levied  for  other  than  ^State  and  county  pur- 
poses,' and  for  those  it  should  not  exceed  $2, 
and  should  be  applied  only  to  the  purposes  of 
education  and  the  support  of  the  poor."  And 
the  Court  itself,  through  Justice  Hoke,  was 
very  pronounced  in  the  expression  of  its  opin- 
ion as  to  what  was  presented  and  decided  in 
Southern  R.  Co.  v.  Com'rs,  supra.  There  is 
no  uncertain  sound  or  discordant  note  in 
what  I  am  about  to  quote  from  Perry's  case, 
but  it  rings  clear  and  true,  and  leaves  no  peg 
upon  which  to  hang  a  doubt  as  to  what  was 
meant.  I  will  italicize  the  important  words. 
Here  it  is,  as  taken  literally  from  the 
[465]  opinion  of  Justice  Hoke  in  Perry  v. 
Franklin  County,  148  N.  C.  at  pp.  622,  523, 
62  S.  E.  608: 

"While  the  question  presented  in  this  ap- 
peal is  one  of  commanding  interest  and  far- 
reaching  importance  to  the  entire  State,  its 
correct  solution,  in  our  opinion,  is  readily 
deducible  from  decisions  of  this  Court  hereto- 
fore made  and  which  bear  upon  the  subject 
with  more  or  less  directness.  Article  V,  sec- 
tion 1,  of  the  Constitution,  after  direction 
that  the  General  Assembly  shall  levy  a  capi- 
tation tax  on  every  male  inhabitant  of  the 
State  over  21  and  under  50  years  of  age,  and 
that  this  poll  tax  on  each  shall  be  equal  to 


the  tax  on  property  valued  at  $300,  provides 
that  the  State  and  county  capitation  tax  com- 
bined shall  never  exceed  $2  on  the  head. 
Section  2  of  the  article  provides  that  the 
State  and  county  capitation  tax  shall  be  ap- 
plied to  the  purposes  of  education  and  the 
support  of  the  poor,  and  that  not  more  thau 
25  per  cent  of  such  tax  in  any  one  year  shall 
be  appropriated  to  the  support  of  the  poor. 
Section  6  of  the  same  article  provides  that  the 
taxes  levied  by  the  board  of  commissioners  for 
county  purposes  shall  be  levied  in  like  manner 
as  the  State  taxes,  and  shall  never  exceed  the 
double  of  the  State  tax,  except  for  a  special 
purpose  and  with  the  special  approval  of  the 
General  Assembly.  Oonairuing  these  sections, 
the  Supreme  Court,  at  the  last  term,  in  South- 
em  R.  Co.  V.  Mecklenburg  County,  and  South- 
ern R.  Co.  V.  Buncombe  County,  held  that  this 
restriction  on  the  amount  of  the  poll  tax  con- 
tained in  section  1  shall  be  given  the  sig- 
nificance which  its  terms  clearly  import — ^that 
the  State  and  county  capitation  tax  combined 
shall  never  exceed  $2  on  the  head,  and  that 
this  limit  fixed  on  the  poll  tax  for  the  pur- 
poses indicated,  that  is,  for  the  State  and 
county,  shall  be  always  observed,  notwith- 
standing that  a  given  tax  may  be  for  some 
special  purpose  and  with  the  special  ap- 
proval of  the  General  Assembly." 

What  does  all  this  mean,  if  not  that  the 
question  as  to  the  limitation  of  the  poll  tax 
for  all  purposes  was  presented  in  Southern  R. 
Co.  V.  Com'rs,  and  decided? 

Surely,  it  was  not  intended  to  say  that  the 
Court  by  a  mere  dictum  had  "construed  those 
sections"  (Art.  V,  sees.  1,  2,  and  6)  and 
"held"  that  the  amount  of  the  poll  tax  can- 
not in  any  case  exceed  $2,  as  the  learned 
justice  said  is  the  "significance  which  its 
terms  clearly  import."  I  am  not  referring  to 
these  as  the  views  of  only  one  justice,  but  as 
those  of  all  of  them,  reinforced  by  a  separate 
concurring  opinion  of  Justice  Connor,  who 
spoke  for  the  Court  in  Southern  R.  Co.  v. 
Com'rs,  as  to  what  was  then  before  us  by  the 
concurrent  testimony  of  all  the  judges,  and 
as  to  what  was  decided,  and  intended  to  be 
written  into  [456]  his  opinion,  which  was 
afterwards  unanimously  accepted  and  ap- 
proved by  this  Court.  The  personnel  of  the 
Court  when  Perry's  case  was  decided  was  the 
same  as  when  Southern  R.  Co.  v.  Com'rs,  was 
decided,  and  as  it  is  now,  with  one  exception 
as  heretofore  noted. 

So  far  I  have  attempted  to  show,  and,  I 
think,  have  shown,  by  the  words  of  other 
judges  with  whom  I  concurred,  that  this  ques- 
tion as  to  the  maximum  limit  of  the  poll  tax 
had  been  before  the  Court  recently  in  the 
cases  cited,  and  had  been  decided.  It  was  de- 
cided in  Perry's  case,  for  the  general  question 
of  taxation  was  there  open  for  discussion, 
and  especially  the  question  as  to  the  extent 
of  the  power  to  tax  both  in  State,  counties, 
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and  municipalities.  What  was  said  by 
Justice  Hoke  was  clearly  pertinent  to  the 
question  in  hand,  and  was  a  clear-cut  decision 
of  it. 

In  Florida  Cent.  R.  Co.  v.  Schutte,  103  U.  S. 
118,  26  U.  S.  (L.  ed.)  336,  the  Court  said  on 
the  doctrine  of  precedents:  "Although  the 
bill  in  the  case  was  finally  dismissed  because 
it  was  not  proved  that  any  of  the  State  bonds 
had  been  sold,  the  decision  was  in  no  such 
sense  a  dictum.  It  cannot  be  said  that  a  case 
is  not  authority  On  one  point  because,  al- 
though that  point  was  properly  presented  and 
decided  in  the  regular  course  of  the  considera- 
tion of  the  cause,  something  else  was  found  in 
the  end  which  disposed  of  the  whole  matter. 
Here  the  precise  question  was  properly  pre- 
sented, fully  argued,  and  elaborately  con- 
sidered in  the  opinion.  The  decision  on  this 
question  was  as  much  part  of  the  judgment  of 
the  Court  as  was  that  on  any  other  of  the 
several  matters  on  which  the  case  as  a  whole 
depended."  Union  Pac.  R.  Co.  v.  Mason  City, 
etc.  R.  Co.  199  U.  S.  160,  26  S.  Ct.  19,  50  U. 
S.   (L.  ed.)    134. 

.liiis  brings  me  to  the  important  question 
as  to  what  was  decided  in  those  cases,  and  in 
regard  to  this  there  can  be  no  reasonable 
doubt,  if  the  words  are  given  their  plain  and 
unmistakable  meaning.  In  Southern  R.  Co. 
V.  Com'rs,  supra,  the  Court  says  at  pp.  240 
and  241:  "The  suggestion  that  after  that 
limit  ($2  on  $300  worth  of  property)  was 
passed,  the  amount  of  poll  tax  is  left  to  the 
uncontrolled  discretion  of  the  General  Assem- 
bly, we  do  not  think  finds  support  in  the  lan- 
guage of  the  Constitution,  but  is  excluded  by 
the  positive  command  that  'the  State  and 
county  tax  combined  shall  never  exceed  $2  on 
the  head,'  and  the  further  provision  limiting 
its  application  to  the  purposes  of  education 
and  the  support  of  the  poor."  Reviewing  the 
two  different  constructions  of  the  tax  provi- 
sions in  the  Constitution,  the  Court  then  pro- 
ceeds as  follows:  'If  we  adopt  the  other 
construction  we  confine  the  poll  tax  'for  all 
purposes*  to  $2,  as  provided  by  the  Constitu- 
tion, and  apply  it  to  the  purposes  directed — 
education  and  the  support  of  the  poor — and 
'to  no  other  purpose.'  It  makes  the  capita- 
tion tax  uniform  throughout  the  State,  thus 
restoring  the  principle  incorporated  in  the 
[457]  Constitution  of  1776  as  amended  in 
1835.  It  conforms  to  the  express  declaration 
of  the  people,  as  expressed  in  the  amendment 
ratified  in  August,  1900,  which  provides  that 
'every  person  presenting  himself  for  registra- 
tion shall  pay,  and  before  he  shall  be  entitled 
to  vote  he  shall  have  paid,  on  or  before  the 
first  day  of  May  of  the  year  in  which  he 
proposes  to  vote,  his  poll  tax  for  the  previous 
year,  as  prescribed  by  Article  V,  section  1, 
of  the  Constitution.'  It  is  a  strange  anomaly 
to  say  that,  while  the  right  to  vote  is  re- 
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stricted  by  the  payment  of  a  poll  tax  which 
'shall  never  exceed  $2,'  the  voter  may  be  dis- 
franchised for  failure  to  pay  a  poll  tax  the 
amount  of  which  is  left  to  the  discretion  of 
the  General  Assembly,  the  Constitution  thus 
guaranteeing  to  every  citizen  otherwise  quali- 
fied the  right  to  vote  by  paying  a  poll  tax 
of  $2,  and,  by  construction,  giving  the  Gen- 
eral Assembly  the  power  to  increase  it  to  any 
amount  they  may  deem  proper.  Whatever 
may  have  been  the  construction  prior  to  1 
January,  1901,  we  find  in  this  amendment, 
which  then  became  a  part  of  the  Constitution 
by  the  vote  of  the  people,  a  construction 
which  gives  full  force  and  effect  to  the  pro- 
vision that  the  State  and  county  capitation 
tax  combined  shall  never  exceed  $2,  as  pre- 
scribed in  Article  V,  secticm  1."  And  finally 
the  Court  decided  that  Article  V,  section  1, 
is  mandatory  in  the  prohibition  of  any  poll 
tax  for  any  purpose  whatsoever  beyond  $2, 
and  that  the  proceeds  of  the  tax,  when  levied 
and  collected,  must  be  applied  to  the  specific 
purposes  designated  in  section  2,  and  to  no 
other. 

How  the  Court  could  have  expressed  itself 
with  less  ambiguity,  I  am  at  a  loss  to  con- 
ceive. There  is  but  one  meaning  that  can  be 
given  to  such  plain  and  unmistakable  lan- 
guage, namely,  that  $2  is  the  ne  plus  ultra 
of  poll  taxation,  as  clearly  indicated  in  the 
Constitution  by  the  use  of  the  word  **never," 
which  is  the  universal  adverb  of  negation. 
But,  as  we  have  shown,  when  discussing  an- 
other branch  of  the  subject,  the  Court  after- 
wards deliberately  construed  the  opinion  in 
Southern  R.  Co.  v.  Com'rs,  if  we  may  speak 
of  something  which  is  perfectly  clear  as  hav- 
ing been  construed — and  thus  stated  its  view 
of  that  case:  "It  was  held  that  this  restric- 
tion on  the  amount  of  the  poll  tax  contained 
in  section  1  shall  be  given  the  significance 
which  its  terms  clearly  import — ^that  the 
State  and  county  capitation  tax  combined 
shall  never  exceed  $2  on  the  head,  and  that 
this  limit  is  fixed  on  the  poll  tax  for  the  pur- 
poses indicated — ^that  is,  for  the  State  and 
county — shall  be  always  observed,  notwith- 
standing that  a  given  tax  may  be  imposed  for 
some  special  purpose  and  with  the  special 
approval  of  the  General  Assembly."  Sum- 
ming up  the  matter,  we  find  this  to  have  been 
held  in  Southern  R.  Co.  v.  Mecklenburg  Coun- 
ty, 148  N.  C.  220,  61  S.  E.  690. 

1.  That  the  question  had  not  been  decided 
before,  but  was  then  an  [458]  open  one,  ready 
to  receive  an  authoritative  consideration  and 
final  settlement  of  it  upon  a  permanent  basis. 

2.  That  the  State  and  county  poll  tax  can 
never  for  any  purposes,  or  for  all  purposes, 
exceed  $2. 

3.  That  the  poll  tax  must  always  be  ap- 
plied to  the  purposes  of  education  and  the 
support  of  the  poor. 
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That  decision,  in  respect  to  the  poll  tax, 
was  unanimous,  with  four  of  the  justices  now 
sitting  in  the  Court.  The  question  was  in- 
volved in  the  case,  because  the  Court  said 
it  was,  and  was  at  great  pains  to  decide,  it 
being  one  of  great  importance,  and  the  learned 
justice  who  wrote  the  opinion  review^ed  all 
the  pertinent  authorities  at  some  lengtli,  be- 
cause the  question  was  in  the  case  for  deci- 
sion, and  after  unanswerable  argument  the 
Court  arrived  at  the  conclusions  which  I  have 
just  stated,  and  it  was  then  said  that  the 
opinion  was  finally  closed  and  could  not  arise 
again.  Could  language  be  more  clear,  direct, 
and  emphatic  than  it  was  in  that  case,  and 
in  the  subsequent  case  of  Perry  v.  Franklin 
County  V 

It  is  unnecessary  to  discuss  previous  cases, 
as  it  is  the  last  utterance  of  the  Court  that 
counts,  and  gives  the  binding  rule  of  action. 
If  other  rulings  have  been  made  of  a  char- 
acter to  justify  reliance  upon  them  as  settling 
the  law,  and  individuals  have  entered  into 
contracts  because  of  them,  the  latter  may  bo 
valid  under  another  principle;  but  so  far  as 
the  present  case  is  concerned,  where  no  such 
thing  can  possibly  have  occurred  and  no  vest- 
ed right  has  been  acquired,  or  other  right 
which  is  under  the  protection  of  the  Federal 
or  State  Constitution,  and  as  the  transaction 
is  still  in  fieri,  no  sound  reason  can  be  ad- 
vanced for  our  not  being  controlled  by  the 
last  decisions,  even  if  it  be  conceded  that 
there  are  others  of  prior  date  to  the  contrary. 
The  last  word  in  such  a  case  is,  and  should 
be,  the  prevailing  one.  There  may  have  been 
a  variety  of  opinions  expressed  or  intimated 
in  former  cases,  many  if  not  all  of  which  were 
dicta,  in  the  true  sense  of  that  word;  but 
whether  so  or  not,  those  cases  were  reviewed 
carefully  and  minutely  by  this  Court  in 
Southern  R.  Co.  v.  Comers,  supra,  and  held 
not  to  conflict  with  the  decision  in  that  case, 
as  it  was  stated  by  the  Court  that  the  ques- 
tion had  not  been  closed,  but  was  still  open 
for  debate  and  final  decision,  and  the  Court 
then  proceeded  to  establish  finally  the  truti 
rule  and  to  foreclose  the  controversy  so  that 
it  cannot  arise  again. 

The  Court  in  that  case  did  not  limit  itself 
to  a  discussion  of  the  question  as  to  how 
much  poll  tax  could  be  levied  for  what  haH 
been  called  "ordinary  expenses,"  but  the  opin- 
ion took  a  much  broader  sweep,  and  resulted 
in  a  dedaion  as  to  what  was  the  extreme 
limit  of  the  poll  tax  for  all  purposes — "ordi- 
nary" and  "special" — and  the  conclusion 
[459]  was  that  no  greater  sum  than  $2  could 
be  levied  for  the  two  combined,  or  for  any 
and  all  purposes,  that  being  the  only  permis- 
sible meaning  of  the  words  of  Article  V,  sec- 
tion 1,  "the  State  and  county  oapitation  tax 
combined  shall  never  exceed  $2  on  the  head." 
The   framers   of  the   Constitution   used    the 


most  intensive  and  at  the  same  time  extensive 
word  within  the  English  vocabulary  in  order 
to  set  an  impassable  limit  to  the  poll  tax, 
which  would  apply  to  all  cases  of  taxation, 
and  the  term,  "shall  never  exceed  $2,"  allows 
of  no  exception,  but  is  as  broadly  inclusive 
as  any  words  could  possibly  be.  The  section 
says  that  the  Slate  and  county  tax  combined 
shall  never  exceed  $2.  Is  a  tax  any  less  a 
county  tax  because  it  is  levied  for  a  special 
purpose?  Is  not  a  tax  for  road  purposes  of 
any  kind  a  county  tax?.  How,  then,  could 
any  term  employed  to  express  the  will  of  the 
people  in  forming  their  organic  law  be  more 
all-embracing?  Besides,  there  is  no  authority 
to  be  found  in  any  other  article  or  section 
of  the  Constitution  for  levying  a  poll  tax, 
except  in  section  1  of  Article  V.  There  is  no 
mention  of  a  poll  tax  in  section  6  of  that 
article  or  elsewhere,  except  in  section  2,  Ar- 
ticle V,  which  provides  how  the  proceeds  of 
the  poll  tax  shall  be  applied;  and  this  an- 
swers the  suggestion  that  the  amendment  of 
1900  (Const.  Art.  VI,  sec.  4),  prescribing  the 
qualification  of  voters,  refers  only  to  the  pay- 
ment of  the  poll  tax  provided  for  in  Article 
V,  section  1.  The  latter  section  is  the  only 
one  which  authorizes  any  poll  tax  for  State 
and  county  purposes  of  whatever  kind,  an<l 
therefore  the  reference  to  it  embraces  the 
entire  range  of  taxation  on  the  poll  for  those 
purposes.  The  quotation  in  the  opinion  of  the 
Court  from  Perry  v.  Franklin  County,  with 
reference  to  this  matter  does  not  militate 
against  this  view,  but  rather  supports  it. 
The  learned  justice  who  wrote  the  opinion 
was  referring  altogether  to  taxation  by  a 
school  district  and  not  by  a  county,  and  when 
he  mentions  the  State  and  county  poll  tax 
authorized  by  Article  V,  section  1,  he  says, 
as  he  had  said  before  in  the  same  opinion, 
"This  poll  tax,  as  we  have  seen,  can  never 
exceed  $2."  Justice  Connor  also  adopted  this 
view  for  the  Court  in  Southern  R.  Co.  v. 
Com'rs,  supra,  and  at  the  risk  of  some  repeti- 
tion, but  in  order  to  make  the  point  perfectly 
clear,  I  will  again  quote  that  part  of  his 
language  relating  to  this  feature  of  the  case : 
"It  is  a  strange  anomaly  to  say  that,  while 
the  right  to  vote  is  restricted  by  the  payment 
of  a  poll  tax,  which  'shall  never  exceed  $2,' 
the  voter  may  be  disfrancliised  for  failure  to 
pay  a  poll  tax  the  amount  of  which  is  left 
to  the  discretion  of  the  General  Assemblv. 
the  Constitution  thus  guaranteeing  to  every 
citizen  otherwise  qualified  the  right  to  vote 
by  paying  a  poll  tax  of  $2,  and,  by  construc- 
tion, giving  the  General  Assembly  the  power 
to  increase  it  to  any  amount  they  may 
[460]  deem  proper.  Whatever  may  have  been 
the  construction  prior  to  1  January,  1901,  we 
find  in  this  amendment,  which  then  became  a 
part  of  the  Constitution  by  the  vote  of  the 
people,  a  construction  which  gives  full  force 
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and  effect  to  the  provision  that  the  State  and 
county  capitation  tax  combined  shall  never 
exceed  $2,  as  prescribed  in  Article  V,  section 
1."  This  conflicts  with  the  view  of  the  Court 
in  this  case  upon  the  subject.  Article  V, 
section  1,  established  the  ratio  of  taxation 
between  poll  and  property,  and  section  6,  the 
ratio  between  the  State  and  the  county  tax, 
but  all  authority  to  levy  the  poll  tax  is  de- 
rived from  Article  V,  section  1,  and  its  maxi- 
mum is  thereby  fixed  at  $2. 

Nothing  can  be  gained  for  the  argument  of 
the  Court  by  a  reference  to  Article  VTI,  sec- 
tion 7.  That  section  does  not  confer  any 
power  to  tax  upon  counties,  for  they  already 
had  the  power  under  Article  V;  but  it  merely 
restricts  the  power  to  tax,  so  as  to  require 
a  vote  of  the  people  where  the  proposed  tax 
is  not  for  necessary  expenses.  It  is  not  an 
enabling  but  a  disabling  clause;  not  creative, 
but  clearly  restrictive.  Its  words  are  those 
of  prohibition  instead  of  authorization,  at 
least  as  to  counties,  who  already  had  been 
invested  with  the  power  of  taxation.  Why 
give  it  to  them  again,  if  they  already  had 
it?  This  Court  has  always  Regarded  that 
section  as  giving  no  new  or  additional  power, 
but  as  curbing  that  already  given  to  coun- 
ties, and  this  our  decisions  will  show.  Mu- 
nicipal corporations,  such  as  cities,  towns, 
school  districts,  etc.,  have,  with  respect  to 
their  power  of  taxation,  been  placed  on  a 
different  basis  from  the  State  and  its  coun- 
ties, as  our  decisions  will  show. 

If  taxes  have  been  levied  in  the  past,  begin- 
ning in  1868-9,  iji  violation  of  the  plain 
words  of  the  Constitution,  it  is  no  good  rea- 
son for  changing  its  meaning  by  judicial  con- 
struction to  meet  the  exigencies  of  the  hour. 

Judge  Cooley,  the  eminent  author  and  ex- 
pounder, in  his  treatise  on  Constitutional 
Limitations  (7  Ed.)  at  p.  75,  says:  "The 
Constitution  of  the  State  is  higher  in  author- 
ity than  an  law,  direction,  or  order  made  by 
any  body  or  any  officer  assuming  to  act  under 
it,  since  such  body  or  officer  must  exercise  a 
delegated  authority,  and  one  that  must  neces- 
sarily be  .subservient  to  the  instrument  by 
which  the  delegation  is  made.  In  any  case 
of  conflict  the  fundamental  law  must  govern, 
and  the  act  in  conflict  with  it  must  be  treated 
as  of  no  legal  validity.  But  no  mode  has  yet 
been  devised  by  which  these  questions  of  con- 
"flict  are  to  be  discussed  and  settled  as  ab- 
stract questions,  and  their  determination  is 
necessary  or  practicable  only  when  public  or 
private  rights  would  be  affected  thereby.  They 
then  become  the  subject  of  legal  [461]  con- 
troversy; and  legal  controversies  must  be 
settled  by  the  courts.  The  courts  have  thus 
devolved  upon  them  the  duty  to  pass  upon 
the  constitutional  validity,  sometimes  of  leg- 
islative .and  sometimes  of  executive  acta. 
And  as  judicial  tribunals  have  authority  not 
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only  to  judge  but  also  to  enforce  their  judg- 
ments, the  result  of  a  decision  against  the 
constitutionalitv  of  a  les^islative  or  executive 
act  will  be  to  render  it  invalid  through  the 
enforcement  of  the  paramount  law  in  the 
controversy  which  has  raised  the  question." 
If  we  give  full  rein  to  every  other  depart- 
ment of  the  Government  in  the  construction 
of  the  Constitution,  we  would  soon  be  con- 
fronted by  the  very  evil  which  it  was  adopted 
to  prevent.  While  we  will  treat  with  proper 
deference  and  consideration  any  established 
departmental  practice  or  usage,  as  perhaps 
indicating,  by  the  impression  made  upon  those 
who  have  followed  it,  what  the  Constitution 
means,  where  the  custom  has  been  continued 
throughout  a  series  of  many  years,  we  are 
not  bound  by  it,  and,  as  Judge  Cooley  says, 
the  courts  must,  at  last,  determine  what  that 
meaning  is  as  expressed  therein.  The  Court 
cannot  abdicate  its  right  to  construe  the  Con- 
stitution, or  assign  it  to  any  one  else.  It 
may  be  that  in  the  enormous  growth,  prog- 
ress, and  development  of  the  State  we  may 
find  a  potent  reason  for  enlarging  the  limit 
of  taxation  adopted  in  1868.  This  can  be 
done  though,  not  by  us,  whose  province  is  to 
interpret  only  what  has  been  written,  but  by 
one  of  the  two  methods  prescribed  by  the 
Constitution  itself,  which  would  require  the 
assent  of  the  people.     (Art.  XIII.) 

Something  has  been  said  about  the  advan- 
tage to  the  citizen,  under  the  statute  now 
being  construed,  in  the  new  system  of  repair- 
ing the  roads  over  the  old;  but  the  question 
involved  here  is  much  broader,  and  more  far- 
reaching  in  its  results,  than  is  anything  con- 
tained in  the  statute  under  consideration.  It 
concerns  the  general  power  of  the  counties  to 
tax  the  poll,  with  the  co::sent  of  the  Legis- 
lature, without  any  limit  and  for  any  special 
purpose,  and  is  not  restricted  to  a  poll  tax 
of  35  cents  and  a  property  tax  of  $1.05,  which 
are  the  limits  fixed  by  this  statute.  Under 
the  Constitution  an  unlimited  power  of  taxa- 
tion was  not  intended  to  reside  anywhere. 
The  framers  of  the  Constitution  could  no 
more  estimate  what  rate  of  taxation  would 
be  required  for  the  "ordinary"  usual  or 
"everyday"  expenses  of  a  county  than  they 
could  for  its  other  expenses.  Some  counties 
would  require  more  than  others,  and  therefore 
one  rate  was  fixed  for  all,  which  was  sup- 
posed, at  the  time,  to  be  sufficient  for  the 
government  of  the  counties,  if  economically 
administered.  If  they  miscalculated,  we  are 
not  at  liberty  to  correct  the  error. 

My  conclusion  is  that  the  poll  tax  provided 
for  in  this  statute  is  not  authorized  by  the 
Constitution,  and,  if  it  is,  that  the  proceeds 
thereof  [462]  cannot  be  paid  on  the  bonds, 
or  the  interest,  but  should  be  applied,  as 
directed  by  the  Constitution,  Art.  V,  sec.  2, 
to  the  purposes  of  education  and  the  support 
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of  the  poor.  This  being  so,  the  statute  in 
question  is  invalid,  upon  the  principle  stated 
in  the  majority, opinion,  that  the  statute  must 
stand  or  fall  in  its  entirety,  because  after 
directing  a  levy  of  a  poll  tax  and  a  property 
tax,  it  links  the  two  together  in  such  a  man- 
ner as  to  make  them  indissoluble,  by  pro- 
viding that  the  constitutional  equation  be- 
tween the  two  kinds  of  taxes  shall  always 
be  observed.  It  is  impossible  for  me  to  see 
why  this  is  not  the  logical  and  inevitable 
result,  if  my  position  is  correct,  that  the  levy 
of  the  poll  tax  is  void.  This  invalidates  the 
entire  statute,  as  the  one  tax  cannot  exist 
without  the  other,  but  both  must  coexist; 
being  united  as  it  were  by  an  inseverable 
ligament.  We  applied  the  same  principle 
most  recently  in  Keith  v.  Lockhart,  171  N.  C. 
451,  88  S.  E.  640.  It  was  there  said  by  Jus- 
tice Hoke  for  a  unanimous  Court:  "It  is 
insisted  for  defendant  that  only  the  proviso 
being  unconstitutional,  this  can  be  eliminated 
and  the  statute  authorizing  a  special  tax  up- 
held. It  is  the  recognized  principle  that 
'Where  a  part  of  the  statute  is  unconstitu- 
tional, but  the  remainder  is  valid,  the  parts 
will  be  separated,  if  possible,  and  that  which 
is  constitutional  will  be  sustained.'  In  Black 
on  Constitutional  Law  the  rule  is  said  to  be: 
'If  the  invalid  portions  can  be  separated  from 
the  rest,  and,  if  after  their  excision  there 
remains  a  complete,  intelligible,  and  valid 
statute  capable  of  being  executed,  and  con- 
forming to  the  general  purpose  and  intent  of 
the  Legislature  as  shown  in  the  act,  the  same 
will  not  be  adjudged  unconstitutional  in  toto, 
but  sustained  to  that  extent.'  The  position, 
however,  is  not  allowed  to  prevail  when  the 
parts  of  the  statute  are  so  connected  and 
dependent,  the  one  upon  the  other,  that  to 
eliminate  one  will  work  substantial  change  to 
the  portion  which  remains.  Thus,  in  Black's 
work  the  author  further  says,  page  63 :  *And 
if  the  unconstitutional  clause  cannot  be  re- 
jected without  causing  the  statute  to  enact 
what  the  Legislature  did  not  intend,  the 
whole  statute  must  fall/  Speaking  to  the 
same  subject  in  the  first  of  the  Employer's 
Liability  Cases,  207  U.  S.  pp.  463-501  [28 
S.  Ct.  141,  52  U.  S.  (L.  ed.)  297],  the  present 
Chief  Justice  White  said:  TEqually  clear  is 
it,  generally  speaking,  that  when  a  statute 
contains  provisions  which  are  constitutional 
and  others  which  are  not,  effect  must  be 
given  to  the  legal  provisions  by  separating 
them  from  the  illegal.  But  this  applies  only 
to  a  case  where  the  provisions  are  separable 
and  not  dependent  one  upon  the  other,  and 
does  not  support  the  contention  that  what  is 
indivisible  may  be  divided.  Moreover,  even 
in  a  case  where  legal  provisions  may  be  sev- 
ered in  order  flo  save,  the  rule  applies  only 
when  it  is  plain  that  the  Legislature  would 
have  enacted  the  legislation  with  the  uncon- 


stitutional provisions  eliminated.  Citing  Il- 
linois Cent.  R.  Co.  v.  McKendree,  203  U.  S. 
514  [27  S.  Ct.  153,  61  U.  S.  (L.  ed.)  298]." 

[463]  Another  reason  is  that  the  tax 
scheme  in  this  statute  is  and  was  intended 
to  be  an  entire  and  indivisible  one,  and  if 
any  essential  part  of  it  is  stricken  from  it, 
and  the  remainder  enforced,  it  would  result 
in  doing  something  which  was  never  contem- 
plated, or  authorized  to  be  done,  and,  there- 
fore, lack  legislative  sanction.  Having 
reached  the  conclusion  that  the  statute  in  its 
present  form  is  void,  I  need  not  discuss  the 
other  phases  of  the  case,  as  the  one  reason 
assigned  for  my  view  is  all-sufficient  to  sus- 
tain it,  if  I  am  right  in  the  conviction  that 
the  poll  tax  is  limited  by  the  Constitution, 
for  all  purposes,  to  $2,  or,  in  the  language  of 
the  instrument  itself,  can  never  exceed  that 
amoimt.  Justice  Rodman  thought  that  the 
poll  and  property  tax  were  bo  proportioned 
that  each  class  of  taxpayers  might  exercise 
a  restraint  upon  the  other,  and  for  this  rea- 
son they  were  inseparably  linked  together. 
University  R.  Co.  v.  Holden,  63  N.  C.  410. 
And  the  same  was  said  in  Russell  v.  Ayer, 
120  N.  C.  180,  27  S.  E.  133,  37  L.R.A.  246. 
Justice  Clark  said  very  truly  that  the  poll 
and  property  tax,  as  fixed  by  Article  V,  sec- 
tion 1,  are  standards  for  each  other,  what- 
ever the  poll  is,  placing  a  limit  on  the  prop- 
erty tax,  and  the  property  tax  creating  the 
equation  between  the  two.  Under  this  ad- 
justment the  property  tax  on  $100  worth  of 
property  could  not  exceed  one-third  of  the 
poll  tax,  and  the  entire  poll  tax  must  be 
equal  to  and  never  exceed  three  times  the 
property  tax  on  a  like  amount  of  property. 
This  was  Supposed  to  fairly  apportion  the 
burden  on  these  two  subjects  of  taxation — 
I)olls  and  property;  and  out  of  this  adjust- 
ment there  resulted  a  balancing  of  the  two 
opposing  forces,  by  which  one  is  protected 
against  oppression  by  the  other. 

We  cannot  suppose  that  the  levy  in  this 
statute  of  one  %qq  dollars  on  the  poll  and 
35  cents  on  property  was  intended  to  be 
otherwise  than  additional  to  the  tax  which 
had  already  been  levied  in  Alexander  County 
up  to  the  limit  of  $2,  because  the  statute 
expressly  says  it  shall  be.  There  is  no  way, 
therefore,  of  reconciling  this  levy  with  the 
constitutional  mandate  as  to  the  amount  of 
the  entire  poll  tax,  and  no 'escape  from  the 
conclusion  that  if  it  is  void  the  statute  falls 
with  it.  We  cannot  argue  that  it  shall  stop 
at  $2  when  the  statute  expressly  provides  to 
the  contrary. 

It  will  be  seen,  therefore,  that  I  agree  with 
the  Chief  Justice,  that  in  no  event  can  the 
poll  tax  exceed  $2  for  any  or  for  all  pur- 
poses; but  I  concur  with  the  majority  that  if 
this  be  so,  the  statute  is  nugatory  (as  to  this 
tax),  as  there  was  one  entire  and  iitdivisible 
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scheme  of  taxation  contemplated  by  the  Leg- 
islature, which  is  composed  of  poll  tux  and 
property  taxes  at  the  rates  designated  in  the 
statute,  and  which  must  stand  or  fall  as  a 
whole. 

I  may  properly  add  that  the  quotation  from 
my  opinion  in  Collie  v.  Franklin  County,  145 
N.  C.  183,  59  S.  E.  44,  made  in  the  opinion 
of  the  Court,  had  reference  [464]  to  the  par- 
ticular question  tlien  before  us,  as  to  the 
school  tax  under  Article  IX  of  the  Constitu- 
tion, and  when  read  with  the  context  will  be 
found  to  harmonize,  in  every  respect,  with 
the  views  herein  stated.  I  said  then  that  the 
poll  tax  could  not  exceed  $2,  except,  perhaps, 
under  Article  IX,  and  my  reasons  for  so  hold- 
ing were  fully  given  and  need  not  be  re- 
peated here. 

It  has  not  been  denied  that  there  are  some 
ill-considered  dicta,  favoring  the  view  of  the 
majority,  which  may  be  picked  up  here  and 
there,  like  flotsam  and  jetsam,  from  the  cur- 
rent of  judicial  opinion;  but  they  were  jetti- 
soned long  ago,  and  in  1908  this  Court 
through  Justice  Connor,  reviewed,  as  he  said, 
"every  case  from  which  any  light  may  be 
found  upon  this  difficult  question"  ( 148  N.  C. 
239),  and  most  exhaustively  (naming  all  of 
those  cited  by  the  majority),  and  deliberately 
concluded,  first,  that  the  poll  tax  can  never 
exceed  $2  for  any  purpose,  ordinary,  general, 
or  special,  and,  second,  that  the  proceeds  of 
the  poll  tax  must  be  applied  to  the  purposes 
mentioned  in  the  Constitution  and  to  no 
other,  in  the  latter  respect  repudiating  what 
was  said  in  Board  of  Education  v.  Macon 
County,  137  N.  C.  310,  49  S.  E.  353,  decided 
in  1904,  and  upon  which  the  majority  rely 
and  from  which  they  quote.  "We  are  not  in- 
advertent to  therfact  that  our  conclusion,  in 
this  last  respect,  is  not  in  harmony  with 
what  was  said  in  Board  of  Education  v. 
Macon  County,  137  N.  C.  310,"  is  the  exact 
language  of  the  Court,  by  Justice  Connor,  in 
the  Mecklenburg  case,  148  N.  C.  at  p.  245 
61  N.  E.  690,  and  the  'Hast  respect"  to  which 
he  referred  was  "that  Constitution,  Article  I, 
sec.  2,  applies  the  poll  tax  to  the  purpose  of 
education  and  the  support  of  the  poor,  and 
this  language  withdraws  it  for  any  other  pur- 
pose.** The  distinct  question  in  the  Mecklen- 
burg case,  148  N.  C.  220,  61  S.  E.  690,  was 
whether  a  poll  tax  above  $2  could  be  levied, 
the  railroad  company  insisting  that  it  should 
be,  so  as  to  prevent  unjust  discrimination 
against  It,  and  the  Court  held  that  the  poll 
tax,  for  any  and  all  purposes,  was  absolutely 
restricted  to  $2.  So  that  the  question  was 
there  undoubtedly  presented  and  decided,  if 
such  a  thing  was  possible.  And  in  the  Bun- 
combe case  the  issue  was,  if  anything,  more 
clear-cut  and  pronounced,  and  the  decision 
more  emphatic.  The  point,  and  the  single 
point,  was  whether  the  Superior  Court  held 


correctly  that  the  poll  tax  could  exceed  $2 
in  any  case.  Justice  Connor  thus  stated  the 
one  and  only  question  to  be:  "Whether  the 
words,  'that  the  State  and  county  capitation 
tax  shall  never  exceed  $2  on  the  head,'  pro- 
hibit a  poll  tax  in  excess  of  that  sum  for  any 
purpose,"  and  the  answer  was  that  they  do, 
and  that  was  the  ratio  decidendi.  The  great 
value  of  the  discussion  in  the  Perry  case  is 
that  the  Court  told  us,  in  the  most  explicit 
and  unmistakable  language,  what  the  Meck- 
lenburg [465]  and  Buncombe  cases  had  de- 
cided, as  to  the  limit  of  the  tax,  both  in 
respect  to  ordinary  and  special  purposes. 

The  three  cases  in  148  N.  C.  therefore,  are 
the  latest  authoritative  decisions  and  prece- 
dents upon  the  distinct  subject  of  this  appeal, 
and  for  that  reason  I  follow  and  feel  bound 
by  them.  I  dissented  in  Hargraves  v.  David- 
son County,  as  the  record  shows,  but  by  inad- 
vertence my  dissent  was  not  entered  in  the 
official  volume  (168  N.  C.  628,  84  S,  E.  1044) 
of  the  reports.  This  question  was  not  dis- 
cussed or  decided  in  that  case.  The  decision 
there  was  based  upon  a  question  entirely  for- 
eign to  this  discussion. 

It  remains  only  for  me  to  say  that  the 
meaning  of  a  Constitution — statutes  and 
other  instruments  as  well — is  fixed  at  the 
time  they  are  written,  and  is  not  changed  by 
subsequent  events.  Construction,  therefore, 
should  be  confined  to  the  written  word,  and 
it  is  utterly  immaterial  how  individual  judges 
may  apparently  have  assented  to  dicta,  the 
question  finally  being  whether  we  should  fol- 
low as  binding  precedents  the  well  considered 
and  final  judgments  of  this  Court,  which  were 
rendered  in  1908,  upon  this  very  question,  or 
reject  them.  It  is  obvious  that  what  is  said 
in  Perry  v.  Franklin  County  about  taxation 
by  subdivisions  of  a  county,  such  as  school 
districts,  can  have  no  bearing  upon  the  limi- 
tation of  the  State  and  oounty  capitation  tax, 
as  it  does  not  apply  to  that  form  of  taxation, 
and,  therefore,  there  can  be  no  possible  con- 
flict between  Perry's  case  and  the  Mecklen- 
burg case. 

We  are  concerned  not  with  results  or  con- 
sequences, but  only  with  what  the  law  is. 
Expediency  has  nothing  to  do  with  the  ques- 
tion. Suspension  of  business  and  ultimate 
bankruptcy  are  not  ordinarily  products  of 
frugality.  "Live  within  your  means"  is  the 
safest  rule  in  public  as  well  as  in  private 
affairs,  and  was  commended  to  us  by  this 
Court  in  French  v.  New  Hanover  County,  74 
N.  C.  692,  when  discussing  this  same  ques- 
tion of  taxation,  as  one  of  great  practical 
wisdom. 

I  deem  It  of  the  importance  that  we  should 
adhere  to  what  has  already  been  deliberately 
and  solemnly  adjudged,  stare  decisis  being 
not  only  a  wise  but  a  wholesome  maxim  of 
the  law,  to  which  strict  observance  is  due, 
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and  changes  in  construction  should  not  be 
made  except  for  the  most  cogent  reasons. 
The  power  of  expounding  the  laws — ^which  in- 
cludes the  great  and  responsible  duty  of  de- 
ciding whether  legislatures,  State  and  munici- 
pal, have  transcended  in  their  past  action  the 
limits  of  their  authority  as  defined  by  the 
Constitution — belongs  to  the  judiciary,  Sedg- 
wick St.  and  Const.  Law,  p.  253.  If  it  turns 
out  that  any  change  in  the  law  is  necessary 
for  the  public  welfare,  and  to  meet  new  con- 
ditions which  require  an  extension  of  the  leg- 
islative power,  let  it  be  done  by  the  people 
in  the  regular  exercise  of  their  sovereign  will, 
and  not  otherwise.  Until  it  is  thus  done,  I 
[466]  must  read  the  Constitution  as,  in  my 
opinion,  it  is  plainly  expressed,  and  endeavor 
to  enforce  its  provisions  accordingly,  for  such 
is  my  duty.  In  performing  this  duty,  though, 
I  will  always  regard  and  consider  with  re- 
spect and  deference  the  opinions  of  my  learned 
brethren. 

It  may  be  that  my  brethren  of  the  majority 
are  right,  and  that  I  am  wrong;  but  however 
this  may  be,  their  decision  shall  hereafter  be 
the  law  with  me,  as  I  have  a  strong  convic- 
tion that  a  question  of  construction  touching 
the  organic  law  of  the  State  should  b.e  settled 
once  for  all,  and  not  be  subjected  constantly 
to  the  varying  opinions  or  the  personal  no- 
tions of  the  judges.  It  should  be  made  to 
rest  upon  a  permanent  and  unchangeable 
basis.  As  said  by  one  of  my  predecessors,  in 
a  similar  case,  "my  only  object  in  expressing 
my  views  at  all  has  been  to  call  attention  to 
the  subject,  so  that,  if  deemed  necessary,  steps 
may  be  taken  to  mak«  the  law  perfectly  free 
from  doubt,  one  way  or  the  other,"  and  thus 
entrench  and  secure  it  firmly  against  the 
alternation  of  opinion. 

Per  Curiam. — Since  the  opinions  in  this 
case  were  handed  down  our  attention  ha<? 
been  called  to  the  objection  made  to  the  form 
of  the  bonds.  The  objection  is  made  that  the 
form  of  the  bonds  is  not  in  accordance  with 
the  statute.  The  defendants  contend  that  the 
bonds  are  proper  in  form  and  payable  sl8  re- 
quired by  the  statute. 

We  are  of  opinion  that  the  form  of  tho 
bonds  is  correct  and  that  thev  are  issued  and 
payable  substantially  as  required  by  law. 

The  judgment  of  the  Superior  Court  in 
that  respect  is 

Affirmed. 


NOTE* 

Oonstitutioaalitj  of  PoU  Taze«. 

The  holding  in  Thurston  County  v.  Tenino 
Stone  Quarries,  44  Wash.  351,  12  Ann.  Cas. 
314,  that  a  poll  tax  levied  on  adult  male  per- 
sons below  a  stated  age  for  the  purpose  of 


repairing  the  roads  or  some  other  special 
purpose  is  not  within  the  constitutional  re- 
quirements as  to  equality  and  uniformity  of 
taxation,  finds  support  in  several  recent  cases. 
In  Salt  Lake  City  v.  Wilson,  46  Utah  60,  148 
Pac.  1104,  the  court  said:  "The  imposition 
of  a  road  poll  tax  is  in  the  nature  of  a 
police  regulation  and  thus  within  the  police 
powers  of  the  state.  While  the  limitations 
of  such  a  power  are  not  always  easily  stated 
or  defined,  yet  it  is  quite  as  clear  that  the 
state  is  limited  in  the  application  and  en- 
forcement of  the  power  within  reasonable 
bounds  as  it  is  certain  that  the  power  exists. 
If  the  state,  therefore,  imposes  an  unreason- 
able burden  in  the  form  of  a  labor  or  cash 
poll  tax,  the  courts,  we  think,  would  have  no 
difiiculty  in  keeping  such  a  law  within  rea- 
sonable bounds  the  same  as  any  other  police 
regulation  must  be  kept.  The  amount  of  the 
imposition  by  our  laws  as  well  as  by  those 
imposed  by  other  states,  clearly  shows  that 
there  is  not  the  slightest  danger  nor  inclina- 
tion on  the  part  of  the  several  states,  that 
they  will  impose  an  unusual  burden  upon  the 
citizen." 

In  Pohl  V.  Chicagftj  etc.  R.  Co.  52  Moat. 
572,  160  Pac.  515,  it  was  said:  "This  is  an 
appoal  by  the  plaintiff  from  a  judgment  up- 
holding the  statute  imposing  our  so-called 
poll  tax.  (Rev.  Codes,  sees.  2692-2714.) 
The  statute  was  enacted  in  1891  (Laws  1891, 
p.  73),  amended  slightly  in  1893  (Laws  1893, 
p.  65),  and,  as  thus  modified,  carried  into 
the  compilations  of  1895  and  1907.  It  is  as- 
sailed upon  the  ground  that  it  conflicts  with 
the  provisions  of  sections  2  and  9,  article  I, 
of  the  Constitution  of  the  United  States, 
which  declare  that  direct  taxes,  if  laid,  shall 
be  apportioned  among  the  several  states  ac- 
cording to  population,  and  with  section  1  of 
the  Fourteenth  Amendment,  which  forbids 
any  state  to  deprive  a  person  of  life,  liberty 
or  property  without  due  process  of  law.  The 
first  two  sections  have  no  application  to  the 
states.  They  are  merely  limitations  upon  the 
power  of  Congress.  .  .  .  The  statute  ( sees. 
2602-2714)  is  not  open  to  the  objections 
urged  against  it  for  the  stronger  reason. 
While  in  terms  it  designates  the  imposition 
a  'poll  tax,'  the  name  itself  is  of  no  signifi- 
cance. A  different  designation  might  have 
been  more  appropriate;  but  rn  any  event, 
courts  look  beyond  the  mere  form  of  expres- 
sion to  the  object  and  purpose  of  the  legisla- 
tion. This  so-called  tax  is  imposed  for  and 
applied  to  a  single  purpose — the  care  of  tlie 
county  poor.  (Sec.  2714.)  It  will  scarcely 
be  questioned  that  the  state,  in  the  exercise 
of  its  police  power,  can  care  for  its  poor,  sick 
and  infirm  who  are  public  charges,  or  dele- 
gate the  power  to  do  so  to  the  several  coun- 
ties, its  political  subdivisions.  Enlightened 
civilization    imposes    this    duty   upon    every 
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community y  but  in  this  state  the  duty  is 
maxie  imperative  by  the  constitution  itself. 
Section  6,  article  X:  *The  several  counties 
of  the  state  shall  provide  as  may  be  pre- 
scribed by  law  for  those  inhabitants  who,  by 
reuson  of  age,  infirmity  or  misfortune,  may 
Lave  claims  i^pon  the  sympathy  and  aid  of 
society.'  The  statute  now  under  considera- 
tion is  nothing  more  nor  less  than  a  police 
regulation  designed  to  carry  into  effect  the 
will  of  the  people  expressed  in  the  constitu- 
tional provision  quoted  above.  It  is  analo- 
gous to  a  so-called  road  poll  tax  exacted  for 
the  maintenance  of  the  public  highways,  and 
the  authorities  are  practically  unanimous  in 
holding  that  such  an  exaction  is  not  a  tax  as 
the  term  is  used  in  the  constitution  and  in 
revenue  measures  generally.  It  is  not  subject 
to  the  uniformity  rule  or  to  other  restric- 
tions which  hedge  about  measures  relating  to 
taxation." 

In  Salt  Lake  City  v,  Wilson,  46  Utah  60, 
148  Pac.  1104,  in  answer  to  a  contention  that 
a  poll  tax  on  male  persons  violated  a  consti- 
tutional prohibition  of  discrimination  on  ac- 
count of  sex,  the  court  said:  ''Why  should 
not  women  be  exempt  from  the  performance 
of  some  duties  which  are  imposed  on  men? 
Surely  one  need  not  at  this  day  and  age 
point  out  the  physical  differences  that  exist 
between  the  sexes,  nor  dwell  upon  the  reasons 
why  females,  in  the  nature  of  things,  cannot 
respond  to  all  the  demands  of  the  state.  To 
perform  labor  on  the  public  roads  or  streets, 
or  to  pay  the  sum  of  two  dollars  for  the  pur- 
pose of  improving  them,  is  neither  a  political, 
religious,  or  other  civil  right  or  privilege. 
Nor  does  it  fall  within  the  right  or  privilege 
of  exercising  the  franchise  or  of  holding  an 
office.  It  is  not  likely  that  females  will  ever 
compete  with  the  males  for  the  office  of  coun- 
ty road  commissioner  or  for  any  office  relat- 
ing to  the  public  roads.  But  in  practice  the 
Imposition  and  payment  of  a  road  poll  tax  by 
women  would,  in  the  long  run,  and  in  a  largo 
measure  at  least,  merely  add  an  additional 
burden  on  a  large  number  of  men,  and  thus, 
instead  of  bringing  about  uniformity  of  bur- 
dens, would  tend  to  the  opposite  result.  It 
is  a  matter  of  general  knowledge  that  man, 
during  his  active  career,  is  the  breadwinner 
for  the  family,  and  that  upon  him  must  fall 
the  direct  burden  of  discharging  the  public 
duties,  and  especially  so  when  physical  exer- 
tion and  strength  are  required.  Now,  to  the 
ordinary  married  man,  it  would  be  utterly 
immaterial  whether  two  davs'  labor  or  two 
dollars  in  money  were  required  by  the  state, 
since  he  would  have  to  perform  the  one  or 
pay  the  other.  He  not  only  would  have  to 
pay  the  money,  but  he  would  have  to  earn  it." 

In  Dixon  v."  Ide,  267  111.  445,  108  N.  E.  750, 
a  town  poll  tax  exempting  residents  of  yil- 
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lages  and  cities  within  the  town  was  held  to 
be  invalid,  the  court  saying:  "One  objection 
made  to  the  tax  is  that  it  is  not  equal  and 
uniform  throughout  the  township.  Section  9 
of  article  0  of  the  constitution  authorizes  th(^ 
general  assembly  to  vest  municipal  corpora- 
tions with  authority  to  ansess  and  collect 
taxes  for  corporate  purposes,  but  requires 
that  such  taxes  shall  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdic- 
tion of  the  body  imposing  the  same.  This 
imposes  upon  the  right  of  highway  commis- 
sioners to  assess  and  collect  a  tax  the  condi- 
tion that  it  shall  be  uniform  in  respect  to 
persons  and  property  within  their  jurisdic- 
tion — that  is,  within  the  township.  A  tax 
cannot  be  said  to  be  uniform  as  to  persons 
.  within  the  jurisdiction  when  one  person  with- 
in the  jurisdiction  has  to  pay  the  tax  and 
another  person  within  the  jurisdiction  in  pre- 
cisely the  same  circumstances,  except  as  to 
his  place  of  residence,  does  not  have  to  pay 
it.  A  resident  of  the  city  of  Dixon  is  as  much 
a  resident  of  the  town  of  Dixon  as  a  resident 
of  tlie  town  outside  the  city.  The  territory 
of  the  city  of  Dixon  is  a  part  of  the  town  of 
Dixon  and  for  township  purposes  is  a  part 
of  the  latter  municipality.  The  corporate 
authorities  of  this  municipality  can  only  as- 
sess a  tax  uniform  in  respect  to  persons  with- 
in the  territory  of  the  municipality.  The 
commissioners  of  highways  are  corporate  au- 
thorities of  the  town,  and  any  tax  assessed 
by  them  must  be  uniform  as  to  all  persons 
in  the  town.  The  exemption  of  residents  of 
the  city  by  the  proviso  to  section  55  Is  repug- 
nant to  the  constitution,  and  the  section  is 
therefore  inoperative  and  void." 

But  in  Shane  v.  Hutchinson,  88  Kan.  192, 
127  Pac.  606,  an  exemption  of  cities  of  the 
first  class  from  a  poll  tax  for  road  purposes 
was  sustained,  the  court  saying:  "The  sys- 
tem of  caring  for  the  streets  of  a  city  of 
the  first  class  differs  from  that  by  which 
highways  are  kept  in  repair  in  other  cities 
and  in  townships.  There  is  a  reasonable 
basis  for  a  classification,  giving  the  poll 
tax  a  place  in  one  system  and  not  in  the 
other." 

In  Butler  v.  Perry,  240  U.  S.  328,  36  S.  Ct. 
258,  60  U.  S.  (L.  ed.)  672,  affirming  67  Fla. 
405,  66  So.  150,  it  was  held  that  a  statute 
requiring  every  able  bodied  male  person  to 
perform  six  days'  labor  on  the  roads  in  de- 
fault of  the  payment  of  a  poll  tax  did  not 
impose  involuntary  servitude. 

In  Mclntire  v.  Powell,  137  Ky.  477,  125 
S-  W.  1087,  a  limitation  on  the  amount  of 
the  poll  tax  which  could  be  levied  in  any 
year  was  held  to  apply  only  to  poll  taxes 
levied  generally  and  to  be  inapplicable  to  a 
special  poll  tax.    See  also  the  reported  case. 
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See  also  Amendments;  Assignments;  Conspiraoy;  Conrts;  Lis  Pendens;  Plead- 
ing 

ACT0AX*  POSSESSIOK. 
See  AdTerso  Possession. 


See  Eminent  Domain. 

ADJOINING  liANDOWNEBS. 

Subjacent  support— injury  from  minin&f  operations — admissibility  of  evidence  as  to  damage 
to  other  property.     Stonegap  C<rfliery  Co.  v.  Hamilton   (Va.),  60. 

'  injury  from  mining  operations — admissibility  of  statement  by  owner  as  to  whether 

he  would  have  bought  property.     Stonegap  Colliery  Co.  v.  Hamilton    (Va.),  60. 

injury  from  mining  operations — certain  evidence  held  to  be  irrelevant.     Stonegap 


Colliery  Co.  v.  Hamilton  (Va.),  60. 
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ADJOINING   LANDOWNERS  —  Ooatiniied. 

Subjacent  support — injury  from  mining  operations — drying  up  of  springs — question  of  law  or 
♦  fact.     Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 

injury,  from  mining  operations — proof  of  damage — immaterial   evidence.     Stonegap 

Colliery  Co.  v.  Hamilton  (Va.),  60. 

injury  from  mining  operations — ^remote  or  speculative  damages — injury  to  premises 


not  adjacent.     Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 

injury   from   mining   operations — rigbt  of   owner  to  recover   for  damage   prior   to 

purchase.    Stonegap  Colliery  Co.  v.  Hamilton  (Va.),  60. 

ADMINISTRATORS. 
Soe  £xeeittor»  aad  Ajdvtmlatvators* 

ADMIRALTY. 

Exclusiveness  of  federal  authority.     Southern  Pacific  Co.  v.  Jensen   (U.  S.),  900. 

ADMISSIONS  AND  DECLARATIONS. 

Agency — proof  of  agency — ^admissibility  of  deolarationa  of  alleged  agent.  Studebajcer  Corp. 
V.  Hanson   (Wyo.),  567. 

Landlord  and  tenant — ^action  by  assignee  of  lease  against  landlord — ^admissibility  of  declara- 
tions of  assignor.     Streit  v.  Wilkerson   (Ala.)>  378. 

ADVERSE  POSSESSION. 

Actual  possession — ^necessity  of  actual  possession.     Tennis  Coal  Co.  v.  Sackett    (Ky.),  629. 

what  constitutes  actual  possession.     Tennis  Coal  Co.  v.  Sackett    (Ky.),  629. 

Contructive  possession — land  not  in  actual  possession.    Tennis  Coal  Co.  v.  Sackett  (Ky.),  629. 

what  will  divest  owner's  constructive  possession.    Tennis  Coal  Co.  v.  Sackett  (Ky.)> 

629. 

Hostile  possession — ^what  constitutes.     Tennis  Coal   Co.  v.  Sackett    (Ky.),   629. 

Mineral   lands — sufficiency   of   evidence   to    show    adverse   possession.     Tennis    Coal   Co.    t. 

Sackett    (Ky.),   629. 
Overlapping    grants — adverse    possession    under    overlapping   grants.      Tennis    Coal    Co.    ▼. 

Sackett   (Ky.),  629. 
Question  of  law  or  fact — ^adverse  possession  as  question  for  jury.    Tennis  Coal  Co.  v.  Sackett 

(Ky.),629. 
Scope  of  possession  by  owner.     Tennis  Coal   Co.  v.   Sackett    (Ky.),  629. 
Sufficiency  of  adverse  possession.    Tennis  Coal  Co.  ▼.  Sackett  (Ky.),  629. 
Who  may  hold  adversely — ^person  precluded  by  judgment  Iroin  asserting  title.    Tennis  Coal 

Co.  V.  Sackett   (Ky.),  629. 

AFFIDAVITS. 
See  Venue;  Verdict;  IVltnessea. 

AOBNOT. 

Automobiles — sales  agency  contract — automobile  dealer  as  agent  of  manufiacturer.  Studebaker 
Corp.  V.  Hanson  (Wyo.),  557.  Annotated 

sales    agency    contract — automobile    dealer    as    agent    of    manufacturer.     Barnes    v. 


Maxwell  Motor  Sales  Corp.   (Ky.),  578.  Annotated 

Carriers    of   goods — ^limitation   of   liability — authority   of   agent   of   shipper   to   consent    to 

limitation.     Grice  v.  Oregon- Washington  R.  etc.  Co.    (Ore.),  645. 
Foreign  corporations — service  of  process  on  agent.     Barnes  v.  Maxwell  Motor  Sales  Corp. 

(Ky.),  578. 
Intoxicating  liquors — ^illegal  sale — liability  of  person  buying  as  agent.     State  v.  Provencher 

(Minn.),  598. 
Proof  of  agency — declarations  of  alleged  agent.     Studebaker  Corp.  v.  Hanson    (Wyo.),  657. 
Revocation  of  agency — revocation  by  deftth  of  priiu)i]iftl.     Streit  v.  Wilkerson    (Ala.),  378. 

Annotated 

Diseased  fruit  trees — ^validity  of  atiufcute  previding  for  destruction.     Louisiana  State  Board 
V.  Tanzmann  (La.),  217.  Annotated 
Farm  loan  act — ^validity.     Hill  v.  Rae    (Ifoat.) ,  210.                                                    Annotated 
Seed — ^practicability  of  labeling  seed — judicial  notice.     State  ▼.  McKay    <Tenn.),  158. 
validity  of  statute  regulating  sale  of  seed.    State  ▼.  McKay  (TesB.),  158.      Annotated 

AIDINO. 

See  Torts. 


GENERAL  INDEX.  1218 

AIitENATTON  OF  AFFECTIONS. 

Parent — liability  of  parent  for  alienation  of  affections.     Kleist  v.  Breitung  (D.  S.),  1014. 

Annotated 
Helative — liability  of  relatire  for  alienation  of  affections.    Hatcliffe  v.  Walker  (Va.),  1022. 

Annotated 

ALIENS. 

Declaration  of  alienage — effect  of  existence  of  war.    Rex  v.  Commanding  Officer  (Eng.)',  480. 

AI.I.. 

"All  coar* — meaning  of  term  as  used  in  reservation  of  mineral  rights.     Stonegap  Colliery 

Co.  V.  Hamilton  (Va.),  60.  Annotated 

"All  contracts'' — ^meaning  of  term  as  used  in  regulatory  statute.     Dibble  v.  Reliance  Life 

Ins.  Co.  (Cal.),  34.  Annotated 

"All  damages" — meaning  of  term  as  used  in  bond  in  bajokruptcy  proceeding.    T.  E.  Hill  Co. 

V.  United  States  Fidelity,  etc.  Co.   (111.),  78.  Awnotated 

"All  matters" — meaning  of  term  as  used  in  order  of  settlement  of  action.     Middleton  v. 

Stone  ( Ky. ) ,  84.  Annotated 

"All  property" — meaning  of  term  as  used  in  corporate  mortgage.    Morgaa  v.  Dayton  Coal, 

etc.  Co.  (Tenn.),  42.  Annotated 

"All  the  rest,  residue  and  remainder" — ^meaning  of  term  as  used  in  will.    Faison  v.  Middleton 

(N.  Car.),  72.  Annotated 

ALTERATION  OF  INSTRUMENTS. 

Blanks — implied  authority  to  fill.     Holman  v.  Higgins    (Tenn.),  515.  Annotated 

Detaching  instrument  from  note  as  material  alteration.    Toledo  Scale  Co.  y.  Gogo  (Mich.), 

601.  Annotated 

« 

AMENDMENTS. 

Constitution — amendment  of  constitution — construction  of  amendment.    Western  Metal  Supply 

Co.  V.  Pillsbury  (Cal.),  390. 
amendment  of  constitution — initiative  and  referendum.     State  v.  Brantley   (Miss.), 

723. 

amendment  of  constitution — number  of  votes  cast — sufficiency  of  return.     State  v. 


Brantley   (Miss.),  723. 

amendment  of  constitution — presumption  as  to  vote.    State  v.  Brantley  (Miss.),  723. 


Indictment  and  in  format  ion—^amendment  of  indictment  at  trial — prejudice.  State  v.  Reed 
(Mont.),  783. 

failure  to  verify — cure  by  amendment.     State  v.  Haffer   (Wash.),  229. 

Pleading — action   on   fire  insurance  policy — amendment  of  pleading— cause   of  action   not 

changed.     Royal  Ins.  Co.  v.  Walker  Lumber  Co.   (Wyo.),  1174. 

effect  of  amended  pleading  on  previous  pleading.    Dibble  v.  Reliance  Life  Ins.  Co. 

(Cal.),  34. 

AMPUTATION. 

See  Damages. 

AMUSEMENTS. 
See  Tbeateva  and  Amwa— Mmts. 

ANIMALS. 

Cattle— validitv^  of  ordinance  regulating  keeping  of  cattle  within   municipal   limits.     Ex 

parte  Broussard  (Tex.),  919.  Annotateit 

Frightening  horse — liability — use  of  street  by  steam  roller.  Tanner  v.  Culpeper  Construc- 
tion Co.  (Va.),  794.  Annotated 

ANSWER. 

See  Pleading. 

ANTIOVATORT  BREACH  t>t  CONTRACT. 

See  Cestraota. 

APPEAI<  AND  ERROR. 

Bond— meaning  of  "all  damages"  as  used  in  appeal  bond.  T.  E.  Hill  Co.  v.  United  States 
Fidelity,  etc.  Co.    (111.),  78.  Annotated 

Briefs — waiver  of  points  not  argued.  Holloman  v.  Southern  R.  Co.  (N.  Car.),  1069; 
Cincinnati,  etc.  R.  Co.  v.  McCullom  (Ind.),  1165. 

Costs— correction  of 'trivial  error  as  entitling  appellant  to  costs.  Brace,  etc.  Mill  Co. 
V.  Burbank  (Wash.),  739. 


1214  CITE  THIS  VOL.  ANN.  CAS.  1917E. 

APPEAI<  ANB  EBBOR  — Coatimited. 

Coats — liability  of  landowner  in  eminent  domain  proceeding  for  costs  on  appeal.     Oakland 

V.  Pacific  Coast  Lumber,  etc.  Co.  (Cal.),  259.  AnnotaUd 

Disposition  of  cause — demurrer  improperly  overruled — ^remand  of  cause.    Tanner  ▼.  Culpeper 

Construction  Co.  (Va.),  794. 
judgment  on  appeal — ^time  for  modification.    Oakland  y.  Pacific  Coast  Lumber,  etc. 

Co.    (Cal.),  259. 
r-  limiting  issues  on  retrial — ^power  of  appellate  court.     Yazoo,  etc.  R.  Co.  v.  Scott 

(Miss.),  880.  Annotated 

recall  of  remittitur.     Oakland  v.  Pacific  Coast  Lumber,  etc.  Co.    (Cal.),  259. 


Examination  of  case — adherence  to  theory  below.     Thornhill  v.  Olson   (N.  Dak.),  427. 

burden   of  showing  error — judgment  on   special   findings.     In  re  Williams*  Estate 

(Mont.),  126. 
evidence  not  in  record — review  of  verdict.    State  v.  Haffer  (Wash.),  229. 

exceptions — ^necessity  of  exceptions.     Duquesne  Light  Co.  v.  Pittsburgh    (Pa.),  634. 

findings  by  trial  court — review  on  appeal.     Weber  v.  American  Silk  Spinning  Co. 


(R.  1.),  163. 

—  invited  error — charge  given  at  request  of  party.    Newby  v.  Times-Mirror  Co.  (Cal.), 
186. 

—  question  not  raised  below.     Hummelshime  v.   State    (Md.),  1072. 
questions  not  likely  to  arise  on  retrial — consideration  by  appellate  court.    Loewenherz 


V.  Merchants,  etc.  Bank  (Ga.),  877. 
—  sufficiency  of  evidence — review  on  appeal.  Jensen  v.  Lawrence  (Wash.),  133;  North- 
ern Trust  Co.  V.  Bruegger  (N.  Dak.),  447;  Brace,  etc.  Mill  Co.  v.  Burbank  (Wash.), 
739;  Gilchrist  v.  Hatch  (Ind.),  1030;  Spain  ▼.  Oregon- Washington  R.  etc.  Co.  (Ore.), 
1104;  Hummelshime  v.  State   (Md.),  1072. 

test  case-mother  assignments  of  error  not  considered.     Hunter  v.  Colfax  Consoli- 


dated Coal  Co.   (Iowa),  803. 
Form  of  appeal — effect  of  omission  of  prayer  for  relief.    Douthwright  v.  Champion  (Conn.), 

512. 
Harmless  error — admission  of  evidence.    Studebaker  Corp.  v.  Hanson   (Wyo.),  557. 

directing  jury  trial  of  equitable  issue.     Face  v.  Cherry   (Va.),  418. 

exclusion  of  evidence  afterwards  admitted.     Streit  v.   Wilkerson    (Ala.),  378. 

exclusion  of  evidence  favoring  adverse  party.     Hummelshime  v.  State   (Md.),   1072. 

immaterial  findings  not  supported  by  evidence.    In  re  Williams'  Estate  ( Mont. ) ,  126. 

instruction  too  favorable  to  appellant.     Hood  v.  Moffett   (Miss.),  410. 

refusal  of  instruction.    Jensen  v.  Lawrence   (Wash.),  133. 

ruling  not  availed  of.     Corry  v.  Sylvia  y  Cia.   (Ala.),  1052. 

submission  of  question  of  exemplary  damages.    Hood  v.  Moffett  (Miss.),  410;   Corrv 

v.  Sylvia  y  Cia.   (Ala.),  1052. 

sustaining  demurrer — ^matters  provable  under  other  courts.    Corry  v.  Sylvia  y  Cia. 


(Ala.),  1052. 
Jurisdiction  of  appellate  court — question  of  law — ^validity  of  oommon-law  marriage.    Ziegler 

V.  P.  Cassid/s  Sons   (N.  Y.),  248. 
Law  of  case — decision  on  former  appeal.    Marth  v.  Kingfisher  Commercial  Club  (Okla.),  235. 

effect  of  decision  by  appellate  court  on  future  proceedings.     Rogenstein  v.   Otten- 

heimer   (Ore.),  953. 

'Tending  appeal" — ^meaning  of  phrase.     Cincinnati,  etc.  R.  Go.  y.  McCuUom   (Ind.),  1165. 
Perfection  of  appeal — ^when  appeal  is  perfected.    Cincinnati,  etc.  R.  Co.  v.  McCullom  (Ind.), 

1165. 
Presumptions   on  appeal — presumption  as  to  evidence  omitted  from   record.     Ottnmwa  v. 

McCarthy  Improvement  Co.    (Iowa),  1077. 

presumption  in  favor  of  decision  below — construction  of  pleading.    Qilchrist  v.  Hatch 

(Ind.),  1030. 

presumption  that  demurrer  was  overruled.    Stonegap  Colliery  Co.  r.  Hamiltcm  (Va.), 


60. 
Record — findings  of  commissioner  in  proceeding  for  workmen's  compensation — ^necessity  for 

being  made  part  of  record.    Douthwright  v.  Champlin  (Conn.),  512. 
supplying  deficiency  in  abstract.     Ottmnwa  v.  McCarthy  Improvement  Co.    (Iowa), 

3077. 
Time  of  appeal — ^premature  appeal — effect  of  stipulation.     Succession  of  Lefort  (La.),  769 

See  also  Bankmptojr;  XSzeoutora  and  Acbnialatvatom. 

AFPBARAKOC 

Nonresident  attorney — right  to  appear  in  local  courts.    Youmans  y.  Hanna  (N.  Dak.),  263. 

APPI.ICATIOK. 
See  Habeas  Corpus. 

APPROPRIATIONS.  « 

See  Creditors*  Bills. 
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ABBIT8ATIOS  AVB  AWMMD. 

Hearing — effeei  of  failure  to  giye  notice  t>l  hearing.     Auburn  ▼.  Paul   (Me.),  136. 
8e«  alao  Fire  Ineiiraaoe. 

ARGUMENT  OF  COUNSEL. 

MlBstatemente  by  counsel — ground  for  new  trial.    Nortbern  Trust  Co.  v.  Bruegger  (N.  Dak.), 

447. 
Reading  law  in  presence  of  jury— ^liicretion  ol  court.    In  re  WiUtams'  Estate  (Mont.),  126. 

ARREST. 
See  CArrlem  of  Fmeeensers;  Falee  XflsprleenaMmi* 

ASSESSMENT. 
See  Taxation. 


ASSESSMENT  ASSOCIATIONS. 
See  Beneficial  Asaooiatioiis. 

ASSETS. 
See  Ezeeutors  and  Administratora. 

ASSIGNMENTS. 

Contract  for  punihase  of  land — right  of  assignee  to  sue  for  rescission*    Cooper  ▼.  Hillsboro 
Garden  Tracts  (Ore.),  840.  AfWMtaied 

See  alee  I^mdlerd  and  Tenant. 

ASSOCIATIONS. 
See  Beneficial  Associations. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant. 


ATTORNEYS. 

Appearance — ^right  of  nonresident  attorney  to  appear.    Youmans  ▼.  Hanna  (N.  Dak.),  268. 
Stipulations — setting  aside — stipulation  by  one  only  of  two  attorneys.    Youmans  ▼.  Hanna 

(N.  Dak.),  263. 
Witnesses — ^propriety  of  attorney  conducting  trial  to  testify  for  client.     Roberta  t.  State 

(Neb.),  1040. 

See  also  Libel  and  Slander. 

AUTOMOBILES. 

Agency  eontraets — automobile  dealer  as  agent  of  manufacturer.  Barnes  v.  Maxwell  Motor 
Sales  Corp.  (Ky.),  578.  Annotated 

automobile  dealer  as  agent  of  manufacturer.    Studebaker  Corp.  y.  Hanson  (Wyo.), 

557.  Annotated 

Injury  by  operation — ^negligence  ol  driver— -duty  at  crossing.  Crawford  ▼.  McElbinney 
(Iowa),  221. 

negligence  of  driver — instructions.     Crawford  v.  McElbinney   (Iowa),  221. 

negligence  of  driver — Pliability  of  owner — car  driven  by  wife.  Crawford  v.  McEl- 
binney (Iowa),  221.  Annotated 
negligence  of  driver — ^n^ligence  imputed  to  occupant  of  automobile.     Crawford  v. 


McElbinney  (Iowa),  221. 
—  negligence  of  driver — sufficiency  of  evidence  of  n^ligence.     Crawford  v.  McElbinney 
(Iowa),  221. 

statute  requiring  operator  to  give  name  and  address  to  person  injured — admissibility 


of  evidence  on  trial  of  indictment.  People  v.  Curtis  (N.  Y.),  586. 
—  statute  requiring  operator  to  give  name  and  address  to  person  injured — construction 
of  statute — ^necessity  of  knowledge  of  injury.  People  v.  Curtis  (N.  Y.),  586.  Annotated 
statute  requiring  operator  to  give  name  and  address  to  person  injtired — sufficiency 


of  indictment.    People  v.  Curtis  (N.  Y.),  586. 
License  tax  for  use  of  public  roads— -exception  in  favor  of  nonresidents  as  affecting  validity. 

State  V.  Lawrence  ( Miss. ) ,  322.  Annotated 

necessity  of  uniformity.     State  v.  Lawrence    (Miss.),  322. 

validity  generally.    State  v.  Lawrence   (Miss.),  322. 

Manufacturer — liability  to  ultimate  purcbaser  for  defect  in  construction.     Cadillac  Mot<v 

Car  Co.  (U.  S.),  581.  Annotated 

V^alue — sufficiency  of  evidence  ef  value.    Studebaker  Corp.  v.  Hanson  (Wyo.),  557. 
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AtTTOMOBIUBS  —  OoatiAii«4. 

Warranty — breach  of  warranty — ^measure  of  damagta.    Stadebaker  Corp.  v.  Haniion  (Wyo.)* 

557. 
breach  of  warranty — right  to  set-off  against  claim  for  repairs.     Studebaker  Corp. 

V.  Hanson  (Wyo.),  657. 

AVERAGE  EARNINGS. 
See  Workmen's  Oempewatlon  Act*. 


AWARD. 

See  Arbitratioii  and  Awards  Workmen's  Conpeiuiation  Aots. 

BAIIiBIBNTS. 
See  Eeerowfl* 

BALLOTS. 
See  Elections. 

BANKRUPTCY. 

Effect  of  bankruptcy  proceeding — ^pending  creditors'  bill.     Morgan  v.  Dayton  Coal,  etc.  Co. 

(Tenn.),  42. 
Receiver — application  for  appointment — liability  of  applicant  for  costs.     X.  E.  Hill  Co.  y. 

United  States  Fidelity,  etc.  Co.   (111.),  78. 
application  for  appointment — ^persons  entitled  to  apply.     T.  B.  Hill  Co.  v.  United 

States  Fidelity,  etc.  Co.  ( 111. ) ,  78. 

appointment  on  application  of  creditor — continuance  of  receivership  pending  appeal. 


T.  E.  Hill  Co.  V.  United  States  Fidelity,  etc.  Co.    (111.),  78. 
—  appointment    on    application    of    creditor — indemnity    to    bankrupt — ^requiring    addi- 
tional bond.     T.  E.  Hill  Co.  v.  United  States  Fidelity,  etc.  Co.   (111.),  78. 

appointment  on  application  of  creditor — meaning  of  ''all  damages"  as  used  in  appeal 


bond.     T.  E.  Hill  Co.  v.  United  States  Fidelity,  etc.  Co.    (111.),  78.  Annotated 


Deposits — deposit  in  name  of  another  as  valid  gift.     Boyle  v.  Dinsdale   (Utah),  363. 

Annotated 

deposit  in  representative  capacity — ^notice  of  want  of  power.    Holden  v.  Farmers,  etc 

Nat.  Bank  (N.  H.),  23. 

payment  of  deposit  to  personal  representative — diligence  required.     Holden  v.  Farm- 


ers, etc.  Nat.  Bank   (N.  H.),  23. 

rights  of  depositor — ^money  wrongfully  paid  out — ^necessity  of  demand.     Holden  v. 


Farmers,  etc.  Nat.  Bank    (N.  H.),  23. 
Sale  of  assets  of  bank — transaction  sustained.     Youmans  v.  Hanna   (N.  Dak.),  263. 
State  supervision — duty  of  state  banking  board  to  order  removal  of  objectionable  securities. 

Youmans  v.  Hanna   (N.  Dak.),  203. 

order  by  state  banking  board — ^personal  liability  of  members.     Youmans  ▼.  Hanna 

(N.  Dak.),  263. 

review  of  order  of  state  banking  board.    Youmans  ▼.  Hftnna  {N.  Dak.),  263. 


BENEFICIAL  ASSOOIAllONS. 

Conflict  of  laws — law  governing  insurance  contract.     Travelers  Protective  Assoc,  v.  Smith 

(Ind.),   1088. 
Nature  of  association — fraternal  or  assessment  association.     Travelers  Protective  Assoc,  v. 

Smith   (Ind.),  1088. 

sufficiency  of  evidence  to  show.     Travelers  Protective  Assoc,  v.  Smith    (Ind.),  1088. 

Suicide— effect   on    liability    of    association — application    of    statute.      Travelers    Protective 

Assoc.  V.  Smith    (Ind.),  1088. 
effect  on  liability  of  association — ^meaning  of  "suicide."    Travelers  Protectire  Assoc 

V.  Smith   (Ind.),  1088. 

BIAS. 
See  JndsoB* 

BILLS  AND  NOTBS. 

Alteration — detaching  Instrument  from  note  as  material  alteration.     Toledo  Scale  Go.  ▼. 
Gk)go  (Mich.),  601.  Annotated 

BLANKS. 
See  Alteration  of  Instramonts. 


GETXEkAL  ntbBZ.  1217 

BONA  FIDE  PXmCHASERS. 
See  Corporatloafl. 

BOUDS. 

See  Appeal  aad  Error;  Baakmpteyi  Buildiits  Contraota;  Oerperattens;  Ooimtie»; 

CrecUtore'  BiUa. 

BBEAOR  OF  OOKTRAOT. 
See  Coatraete. 

BBCAtnS  OF  WARBAin^T* 
See  UfTavraatgr* 

BRIOK  KllilffS, 

Brick  kila  as  nuisance.    Face  v.  Cherry   (Va.)>  ^^^f  Annotated 


See  Appeal  fuid  Error* 

BUIU>Ilfa>  OOHSBAOTS. 

Bond  of  contractor — ^limitation  of  time  for  suit — effect  of  abandonment  of  work.     Comey  t. 
United  Surety  Co.    (N.  Y.),  242/ 

waiver  of  liability — ^new  contract,  lor  eompMion  of  work.     Comey  y.  United  Surety 

Co.   (N.  Y.),  424. 

Kecovery  for  breach  by  contractor — conditions  precedent;    Comey  v.  United  Surety  Co.  (N.  Y.), 
424. 

ft 

BUBB^f  OF  FBOOF. 

Carriers  of  goods — ^burden  of  provii^  ^ixaited  UabiUty.*  -Gfice  ▼.  Oregon- Washington  R.  etc. 

Co.  (Ore.),  646. 
Contributory  negligence — ^burden  of  proviagr^^^^isk^  of  instruction.     Marth  v.  Kingfisher 

Commercial  Club   (Okla.),  235. 
Fraud — burden  of  proof  of  fraud.     Corry  v.  Sylvia  y  Cia.  (Ala.),  1052. 
Libel  and  slander — ^burden  of  proving  malice  to  avoid  privilege.    Southern  Ice  Co.,  v.  Black 

(Tenn.),  695. 

BTSTAITDERS. 
See  Libel  mad  Slander, 

OAXVASft 
See  Bleetiotte. 

Charges — ^necessit^  of  Sjdhering  to  published  schedule.    £rie  K.  Co.  ▼..Steinberg  (Ohio),  6(^1. 
Common -law  liability — right  of  carreer  to  assume—effect  of  interstate  commerce  law.    Grice 

V.  Oregon- Washington  R.  etc.  Co.   (Ore.),  645. 
Conversion  by  carrier — remedies  of  shipper.     Erie  R.  Co.  v.  Steinberg   (Oiuo),  6^i. 
Damaged  goods — duty  of  consignee  to  receive.    HoUoman  v.  Southern  K.  Co.   (N.  Car.),  1069. 
Limitation  of  liability — agreed  valuation  of  goodsk-r-sufficiency  of  evidence.     Grice  v.  Oregon- 

Wasnington  R.  etc.  Co.    (Ore.),  645" 

authority  of  agent  of  shipper  to  consent  to  limitation.    Grice  v.  Oregon-Washington 

R.  etc.  Co.  (Ore.),  645. 

burden  of  proving  limited  liability.  •  Orice  v.  Oregon- Washington  R.  etc.  Co.   (Ore.), 


645. 

—  power  of  carrier  to  limit  liability.     Erie  R.  Co.  v.  Steinberg   (Ohio),  661. 


CARRIERS  OF  UVE  STOCK. 

See  Carriers  of  Passengers. 

CARRIERS  OF  PASSENQERS. 

Arrest  of  passenger — ^liability  of  carrier   for  arrest  of  passenger  by  conductor.     Spain  v. 

Oregon-Washington  R.  etc.  Co.   (Ore.),  1104. 
Injuries  to  passengers — liability  of  carrier  to  person  in  charge  of  live  stock.     McGregor  v. 

Great  Northern  R.  Co.  (N.  Dak.),  141.  Annotated 

Sleeping  car  service — power  of  public  service  commission'  to  require  railroaid  to  furnish. 

State  T.  Atkinson   (Mo.),  987. 

OARTAOB. 

See  Mechanics'  Idens. 

Ann.  Cas.  1917E. — 77. 
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CARTOONS. 

See  Libel  and  Slander. 

CATTLE. 
See  Animals. 

CAT£AT  EMPTOR* 
See  Gnardiau. 

CENSUS. 
See  Jndielal  Noti«e» 

CERTIFIED  COPIES. 
See  Erideaoe* 

CHAIXENOES. 
See  Jutj* 

CHANGE  OF  TITLE. 
See  Fire  Iiumraaee. 

CHANGE  OF  VENUE. 
See  Venne. 

CHARACTER* 
See  False  Inpriaounent. 


CHARGES. 
See  Carriers  of  Goods. 


Ct  pres  doctrine — application — inadequacy  of  fund  for  expressed  purpose.    Matter  of  Mao- 

Dowell   (N.  Y.),  853. 
Home  for  indigent  women — gift  for  establishment  of  home  as  charitable  gift.     Matter  of 

MacDowell  (N.  Y.),  853.  Annotated 

Perpetuities — gift  to  public  charity  as  within  rule  against  perpetuities.    Matter  of  MacDoweU 

(N.  Y.),  853. 
What  constitutes  charitable  purpose.    Matter  of  MacDowell  (N.  Y.),  853. 


See  Munieipal  Corporations. 

CHATTEL  MORTGAGES. 

Validity — mortgage  on  stock  of  merchandise.    Morgan  v.  Dayton  Goal,  etc.  Co.  (TenB.)»  42. 
reservation  to  mortgagor  of  right  to  use.    Morgan  y.  Dayton  Coal,  etc.  Go.  (Teiln.), 

42. 

See  also  Mortcasos. 


See  Infants. 


CHIROPRACTIC. 
See  Physioians  and  Surgeons. 


Corporation  as  "citizen''  within  constitutional  provisions.     Hunter  y.  Colfax  Consolidated 
Coal  Co.  (Iowa),  803. 

cnrni  damage  acts. 

Cross-examination  of  plaintiff  in  action  under  civil  damage  act  held  proper.     YonkoB  y. 

McKay   (Mich.),  458. 
Evidence  in  action  under  civil  damage  act  held  admissible.    Yonkus  y.  McKay  (Mich.),  458. 
Instructions  in  action  under  civil  damage  act  sustained.     Yonkus  y.  McKay   (Mich.),  458. 

CLASSIFICATION. 
See  Constitntional  I<ayr|  Lieensos. 
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COAI- 

See  Mine*  and  Hinerala. 

COLLATERAL  WRITINGS, 
"^  See  Parol  Evidenee. 

COMMON  LAW. 

Nature  aod  scope  of  eonunon  law.    Yazooy  etc.  R.  Co.  ▼.  Scott  (Miss.),  880. 
See  alao  Aetions;  Appeal  and  Error;  Marriase. 

COMPEifSATED  SITRETT. 
See  Suretyslilp. 

COMPENSATION. 
See  &Bii]ieni  DoiaaiiL;  Use  and  Oconpatlon;  Workaten'e  Compensatioa  Aotai 

COMPLAINT. 
See  Rape. 

COMPUTATION  OF  TIME. 
See  Time. 

CONCEALMENT. 
See  Frand. 

CONCLUSIONS. 
See  Pleading. 

CONDITIONAL  SALES. 

What  constitutes  conditional  sale.    Toledo  Scale  Co.  v.  Gogo  (Mich.),  601. 

CONBITION8. 
See  Fire  Insurance. 

CONDUCT. 

See  Jury;  Trial. 

CONDUCTOR. 
Se^  Carriera  of  Passensevs. 

CONFISCATION. 
See  Intaziegatini^  Ida 


CONFLICTING  PRESUMPTIONS. 
See  Presumptioms. 

CONFLICT  OF  LAWS. 

Benefit  insurance — ^law  governing  insurance  contract.     Travelers  Protective  Assoc,  v.  Smith 

(Ind.),  1088. 
Foreign  contracts — law  governing   construction   of  foreign   contract.     Travelers  Protective 

Assoc.  V.  Smith  (Ind.),  1088. 

CONSIDERATION. 
See  Frandnlent  Sales  and  ConTejanees. 

CONSIGNEE. 
See  Carriers  of  Goods. 

CONSPIRACT. 

Act  lawful  if  done  by  individual — ^performance  by  several  as  conspiracy.    Youmans  v.  Hanna 

(N.  Dak.),  263. 
Defenses — enticement  as  defense.     Hummelshime  v.  State    (Md.),  1072. 
Evidence — ^failure  of  proof — ^recovery  against  individuals.     Ratdiffe  v.  Walker   (Va.),  1022. 
sufficiency  of  evidence  of  conspiracy.     Ratcliffe  v.  Walker  (Va.),  1022;  Hummelshime 

V.  State   (Md.),  1072. 
Qist  of  civil  action  for  conspiracy.    Youmans  v.  Hanna  (N.  Dak.),  268;  Ratcliffe  v.  Walker 

(Va.),  1022. 
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CaNSTITUTIONAL  LAW. 

Actions — survival  of  action — death  of  injured  person — vaKdity  of  statute  providing  for 
survival  of  action.    Cincinnati,  etc.  R.  Co.  v.  McCuUom  (Ind.),  1165.  Annoiated 

Admiralty — exclusiveness  of  federal  authority.     Southern  !l^cific  Co.  v.  Jensen  (U.  S.),  900. 

Agriculture — destruction  of  diseased  fruit  trees — ^validity  of  statute.  Louisiana  State  Board 
V.  Tanzmann  (La.),  217.  Annotated 

farm   loan   act — ^validity.     Hill   v.    Rae    (Mont.),    210.  Annotated 

validity  of  statute  regulating  sale  of  seed.     State  v.  McKay    (Tenn.),  158. 

Anmotated 
Amendment   of   constitution — construction   of   amendment.     Western   Metal    Supply   Go.   v. 
PiUsbury   (Cal.),  390. 

initiative  and  referendum.    State  v.  Brantley  (Miss.),  723. 

number  of  votes  cast — sufficiency  of  return.     State  v.  Brantley    (Miss.),  723. 

presumption  as  to  vote.    State  v.  Brantley  (Miee.),  723. 

.\nimal8 — validity  of  ordinance  regulating  keeping  of  cattle,  within  municipal  limits.  .  Ex 
parte  Bronssard   (Tex.),  919.  Annotated 

Automobiles — license  tax  for  use  of  public  roads — exception  in  favor  of  nonresidents  as 
affecting  validity.    State  v.  Lawrence  (Miss.),  322.  Annotated 

license   tax  for  use  of  public  roads^—nccessity   of   uniformity.     State  v.   Lawrence 

(Miss.),  322. 

license  tax  for  use  of  publie  roads— validity  generally.     State  v.  Lawrence   (Miss.), 


322. 

Classification  for  purposes  of  legislation — when  valid.     Hill  v.  Rae    (Mont.),  210. 

"Constitutional  right" — meaning  of  term.    Ddlaney  v.  Plunkett   (Ga.),  686. 

Construction  of  constitution — consideration  in  light  of  existing  conditions.  Hunter  t.  Col- 
fax Consolidated  Coal  Co.   (Iowa),  803. 

Corporations — corporation  as  "citizen"  within  ooaatitttiional  provisions.  Hunter  v.  Colfax 
Consolidated  Coal  Co.    (Iowa),  803. 

insolvency — ^priorities — validity  of  statute  preferring  residents.     Morgan  v.  Dayton 

Coal,  etc.  Co.    (Tenn.),  42. 

Courts — stare  decisis — decision  on  constitutional  question.     State  v.  Brantley   (Miss.),  723. 
Delegation  of  judicial  power—delegation  to  and  exercise  by  special  officer  or  administrative 

body.     Hunj^er  v.  Colfax  Consolidated  Coal  Co.   (Iowa),  803. 
Elections — right  to  vote — pavment  of  poll  tax.    Moose  v.  Board  of  Conunissioners  (N.  Car.), 

1183. 
Imprisonment  for  debt — ^what  constitutes  debt — failure  to  pay  costs  of  criminal  prosecution. 

State  V.  Kilmer   (N.  Dak.),  116. 
Initiative   and    referendum — adoption— rform   of   submiflsion   to   voters.      State   y.    Brantlev 

(Miss.),  723. 

construction    of    constitutional    provision— emergency    laws.      State    ▼.    Crawford 

(N.  Dak.),  955. 

scope  of  power — amendment  to  constitution.     State  v.  Brantley   (Miss.),  723. 

Interstate   commerce — state  police  regulation   incidentally  affecting   interstate   commerce — 

validity.     State  v.  McKay   (Tenn.),  158.    ' 
Intoxicating  liquors — validity  of  pri^ibiiory  law.     D&l«tney  V.  Plunkett   (Ga.'),  685. 

validity  of  statute  prohibiting  possession  of  liquor   for  personal  use.     Delaney  v. 

Plunkett    (Ga.),  685.  - 

validity  of  statute  providing  lor  Qonfiacati<'ll  of  liquor  unlawfully  kept.    Delaney  v. 


Plunkett   (Ga.),  685. 

Jury — right  to  jury  trial — ^validity  of  statute  permitting  ■  waiver.  Hunter  v.  Colfax  Con- 
solidated Coal  Co.   (Iowa),  803. 

"Law" — constitution  as  *1aw."    State  v.  Brantley   (Miss.),  723. 

Libel  and  slander — criminal  libel  statute  as  infringing  liberty  of  speech.  State  v.  Haffer 
(Wash.),  229. 

Licenses — excessive  license  taxes.     State  v.  Osborne   (Iowa),  497. 

manner  of  enforcing  license  tax^ — validity.    State  v.  Osborne  (Iowa),  497. 

necessity  of  uniformity  of  license  taxes.     State  v.  Osborne   (Iowa),  497. 

power  to  classify  occupations.    State  ▼,  Osbortfe  (Iowa),  497. 

Mandatory  nature  of  constitutional  provisions.    Moose  v.  Board  of  Conunissioners  (X.  Car.  i. 

1183. 
Master   and   servant — ^workman's   eompeBsation  Bet — validity   of   California   act. '    Western 

Metal  Supply  Co.  v.  Pillsbury   (Cal.),  390. 

workmen's  compensation  act-->validity  of  Iowa  act.     Hunter  v.  Colfax  Consolidated 

Coal  Co.   (Iowa),  803. 

Municipal  corporations — ^powers — home  rule  charter.  Woodburn  v.  Public  Service  Commis- 
sion   (Ore.),  996. 

powers — origin  of  charter  powers  of  municipality  as  being  in  police  power  of  state. 

State  V.  Merchants*  Kxchange    (Mo.),  871. 

powers — ^power  to  regulate  rates.     Woodburn  v.  Public  Service  Commission    (Ore.), 


996. 

Police  power — reasonableness  of  police  regulation — judicial  review.    State  v.  Mc^av  (Tenn. I, 
158. 
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CONBTlTUTlQlTAIi  ULW  **- CoAtinn«d. 

Privil^gOf  and  discriminatioiis — ^general  rules.     Hill  v.  Hae   (Mont.),  210. 

meaning  'of  constitutional  prohibition   against   special   privileges.     Cincinnati,   etc. 

R.  Co.  V.  McCullom  (Ind.),  1166. 

optional  statute— effect  of  discrimination.     Hunter  v.  Colfax  Consolidated  Coal  Co. 


(Iowa),  803. 
Public  service  commissions — ^regulation  of  railroads — requiring  sleeping  car  service.     State 

V.  Atkinson  (Mo.),  987. 
regulation  of  rates — ^power  to  make  test  order.    State  v.  Public  Service  Commission 

(Mo.),  786.  Annotated 

regulation  of  rates — -proof   of  reasonableness  of   rates — rates  prevailing   elsewhere. 


State  V.  Public  Service  Commission  (Mo.),  786. 
Public  service  corporations — ^liability  to  regulation.    Woodburn  v.  Public  Service  Commission 
(Ore.),  996. 

regulation  of  rates — validity.     Woodburn  v.  Public  Service  Commission   (Ore.),  996. 

Recording  acts— validity  of  exemption  from  recording   fees.     Hill   v.   Rae    (Mont.),   210. 
Searches  and  seizures — admissibilitv  in  evidence  of  papers  taken  from  accused.     State  v. 

Reed   (Mont.),  783. 
Statutes — effect  of  partial  invalidity.     Hill  v.  Rae  (Mont.),  210. 

presumption  in  favor  of  validity  of  statute.    Hill  v.  Rae  (Mont.),  210;  Hunter  v. 

Colfax  Consolidated  Coal  Co.   (Iowa),  803;   State  v.  Merchants*  Exchange   (Mo.),  871; 
Cincinnati,  etc.  R.  Co.  v.  McCullom    (Ind.),  1165. 

title  and  subject-matter — Georgia  prohibitory  law.    Delaney  v.  Plunkett  (Ga.),  685. 

title  and  subject-matter — ^validity  of  statute  embracing  more  than  one  subject.    Louisi- 


ana State  Board  v.  Tanzmann   (La.),  217. 

—  validity  of  statute  not  considered  by  courts  when  unnecessary.     Hmtter  v.  Colfax 

Consolidated  Coal  Co.  (Iowa),  803. 

who  may  attack  statute — person  not  aggrieved.    Hunter  v.  Colfax  Consolidated  Coal 


Co.   (Iowa),  803;  Moose  v.  Board  of  Commissioners  (N.  Car.),  3183. 

—  who  may  attack  statute — ^right  to  attack  statute  in  taxpayers*  action — loan  of  public 

funds.     Hill  v.  Rae  (Mont.),  210. 

who  may  attack  statute — right  to  attack  statute  in  taxpayers'  action — ^necessity  of 


prejudice.     Hill  v.  Rae   (Mont.),  210. 

wisdom  of  statute — ^judicial  review.     Hill  v.  Rae   (Mont.),  210. 


Taxation — federal,  question — jurisdiction  of  federal  court  to  prevent  enforcement  of  Illegal 
tax.  Greene  v.  Louisville,  etc.  R.  Co.  (U.  S.),  88;  Louisville,  etc  R.  Co.  v.  Greene 
(U.  S.),  97. 

nature  of  taxing  power.    Mooee  v.  Board  of  Commigsioners   (N.  Car.),  1183. 

poll  taxes — constitutionality  of  poll  taxes.     Moose  v.  Board  of  Commissioners   (N. 

Car.),  1183.  Annotated 

uniformity — discrimination   as  to  proportion   of   actual  value  assessed.     Greene  v. 


Louisville,  etc.   R.   Co.    (U.  S.),  88. 
Telegraphs  and  telephones — regulation  of  telephone  lines — ^power  of  municipality.     State  v. 
Iowa  Tel.  Co.  (Iowa),  639. 

regulation  of  telephone  rates — power  of  municipality.     Woodburn  v.  Public  Service 

Commission    (Ore.),   996. 

regulation   of  telephone  rates — power  of  public  service  commission.     Woodburn  v. 

Public  Service  Commission  (Ore.),  996. 

regulation  of  telephone  rates — ^pow*er  of  state.    Woodburn  v.  Public  Service  Commis- 


sion  (Ore.),  996. 

Transient  merchants — validity  of  license  tax  act.    State  v.  Osborne  (Iowa),  497.      Annotated 
Weights  and  measures — statutory  requirement  of  puUie  i^eighing — validity.     State  v.  Mer- 
chants* Exchange  (Mo.),  871. 

COITOTBUCTION. 

See  Appeal  aad  Errov;  Automobllefl;  Oonstltntional  "LtLWi  Oonira^ta^  0«rpora- 
tloiisi  Dranlteaiiea*;  SHre  InsuTaneef  Itaadlord  and  TonaBti  Mortsacea^  Naw 
Trial;  Statutes;  Snretyslilp;  Warehoases;  Wills;  Workmen's  Oompensation 
Aets. 

CONSTRUOnVS  NOTICE. 
Sea  Recordins  Acts. 

CONSTBirCTTVB  POSSESSION* 

See  AdTorse  Possession, 

OONTEST, 

See  Wills, 

CONTRACTS. 

Automobiles — sales  agency  contract — ^automobile  dealer  as  agent  of  manufacturer.  Studc- 
baker  Corp.  v.  Hanson   (Wyo.),  557.  Annotated 
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CONTRACTS  *  Contimiied* 

Automobiles — sales  agency  contract — automobile  dealer  as  agent  of  manufacturer.    Barnes  ▼. 

Maxwell  Motor  Sales  Corp.   (Ky.),  678.  Annotated 

Breach  of  contract — ^anticipatory  breach — rights  of  parties.     Hart-Parr  Co.  ▼.  Finley    (N. 

Dak.),  706.  Annotated 
duty  to  minimize  damages — incurring  further  expense  after  breach.     Hart-Parr  Co. 

▼.  Finley   (N.  Dak.),  706. 

failure  of  physicians  to  attend  patient — attendance   on  other   patient  as  defense. 

Hood  V.  Moffett  (Miss.),  410. 

failure  of  physician  to  attend  patient — recovery  of  damages  for  mental  anguish. 

Hood  V.  Moffett  (Miss.),  410. 

failure  of  physician  to  attend  patient — recovery  of  exemplary  damages.     Hood  t. 


Moffett  (Miss.),  410.  Annotated 

Building  contracts — bond  of  contractor — ^limitation  of  time  for  suit — effect  of  abandonment  of 

work.    C^mey  v.  United  Surety  Co.  (N.  Y.),  424. 
bond  of  contractor — waiver  of  liability — ^new  contract  for  completion  of  work.    Comey 

V.  United  Surety  Co.  (N.  Y.),  424. 

recovery  for  breach  by  contractor — conditions  precedent.     Comey  ▼.  United  Surety 


Co.  (N.  Y.),  424. 
Covenants — implied  covenant — effect  of  express  provision.     Kachelmacher  y.  Laird   (Ohio), 

1117. 
Foreign   contracts — ^jurisdiction    to   enforce    foreign   contracts.     Douthwrigfai   ▼.    Champlin 

(Conn.),  612. 

law  governing  construction  of  foreign  contract.    Travelers  Protective  Assoc,  v.  Smith 

(Ind.),  1088. 

Public  contracts — sufficiency  of  performance — effect  of  accepting  work.    Ottumwa  t.  McCarthy 

Improvement  Co.  (Iowa),  1077. 
Validity — fire  insurance — ^validity  of  provision  for  arbitration.    Second  Society  ▼.  Royal  Ins. 
Co.  (Mass.),  491. 

parties  to  illegal  contract — relief  to  parties  in  pari  delicto— exception  to  rule.     Gil- 
christ V.  Hatch  (Ind.),  1030. 

parties  to  illegal  contract — ^when  parties  are  not  in  pari  delicto.    Gilchrist  t.  Hatch 


(Ind.),  1030. 

See  Also  All;  Alteration  of  Instrameats;  Fire  Xmevraaee;  Marriac®;  Meekaa- 

ios'  Idens;  Mines  and  Minerals;  Telegraphs  and  Teleplioneo;  Use  and  Oe- 

onpation;  Vendor  and  Pnrehaser. 

CONTBIBITTOBT  NEGUOEHOB. 

Automobiles — negligence  of  driver  as  imputable  to  occupant  of  automobile.     Crawford  v. 

McElhinney  (Iowa),  221. 
Burden  of  proving  contributory  negligence — ^necessity  of  instruction.     Marth  v.  kingfisher 

Commercial  Club  (Okla.),  235. 
Landlord  and  tenant — fall  of  tenant's  guest  on  stairway — contributory  negligence.    Gallagher 

V.  Murphy  (Aiass.),  594. 
Questions  of  law  or  fact— contributory  negligence.     McGregor  v.  Great  Northern  R.  Co. 

(N.  Dak.),  141. 
Street  railways — injury  to  team  on  track — negligence  incapacitating  company  from  avoiding 

injury.    Columbia  Bithulitic  v.  British  Columbia  Electric  R.  Co.  (Can.),  756. 

CONVEB8ATION. 
9ee  Libel  and  Blander. 


CONVERSIOK. 

Carriers  of  goods— conversion  by  carrier — remedies  of  shipper.     Erie  R.  Co.  ▼.  Steinberir 

(Ohio),  661. 
Damages  for  conversion — conversion  of  articles  for  personal  use.    Erie  R.  Co.  v.  Steiaberg 

(Ohio),  661. 

general  rule  as  to  measure  of  damages.    Erie  R.  Co.  v.  Steinberg  (Ohio),  661, 

What  constitutes  conversion — receiving  propertv  from  tortfeasor.     Holden  v.  Farmers,  etc. 

Nat.  Bank  (N.  H.),23. 

CONVICTION. 
gee  Criminal  Iaw. 

OORPORATION8. 

Bonds — issuance  of  bonds — ^payment  in  property.    Morgan  v.  Dayton  Coal,  etc.  Co.  (Tenn.),  42. 

rights  of  bona  fide  purchaser.     Morgan  v.  Dayton  Coal,  etc.  (3o.    (Tenn.),  42. 

v^idity — construction  in  favor  of  validitv.    Morgan  v.  Dayton  Coal,  etc.  Co.  (Tenn.), 

42. 

validity — ^reservation  of  rights  by  corporation.    Morgan  ▼.   Dayton  Coal,  etc.  Co. 


(Tenn.),  42. 


4t 


GENERAL  HfDEX.  1223 

CORPORATIONS  —  Coatiniied* 

Citizen" — corporation  as  "citizen"  within  constitutional  provisions.  Hunter  ▼.  Colfax  Con- 
solidated Coal  Co.  (Iowa),  803. 

Diyidends — duty  of  stoclcholder  to  demand.    Yeaman  v.  Galveston  City  Co.   (Tex.),  101. 

Foreign  corporations— doing  business  without  authority — effect  on  corporate  mortgage.  Mor- 
gan V.  Dayton  Coal,  etc.  Co.   (Tenn),  42. 

right  to  plead  statute  of  limitations.    Comey  v.  United  Surety  Co.  (N.  Y.),  424. 

service  of  process  on  agent.    Barnes  v.  Maxwell  Motor  Sales  Corp.  (Ky.),  578. 

Insolvency — ^priorities— validity  of  statute  preferring  residents.     Morgan  v.   Dayton  Coal, 

etc.  Co.  (Tenn.),  42. 
Joint  stock  companies — issuance  of  certificate — necessity.     Yeaman  v.  Galveston  City  Co. 

(Tex.),  191. 
trustees  of  joint  stock  company — ^power  to  sell  shares.     Yeaman  v.  Galveston  City 

Co.   (Tex.),  191. 
Libel  and  slander — liability  of  corporation  for  libel  or  slander.     Southern  Ice  Co.  v.  Black 

(Tenn.),  696. 
Mortgages — meaning  of  "all  property"  as  used  in  corporate  mortgage.     Morgan  v.  Dayton 

Coal,  etc.  Co.  (Tenn.),  42.  Annotated 
validity — reservation  of  possession — ^A-alidity  as  against  creditors.    Morgan  v.  Dayton 

Coal,  etc.  Co.  (Tenn.),  42. 
Stock  and  stockholders — action  by  stockholder  for  accounting — ^limitation  of  actions.    Yeaman 

V.  Galveston  City  Co.   (Tex.),  191. 

action  by  stockholder  for  dividend — limitation  of  actions.    Yeaman  v.  Galveston  City 

Co.   (Tex.),  191.  # 

issuance  of  stock — ^payment  in  property.    Morgan  v.  Dayton  Coal,  etc.  Co.  (Tenn.),  42. 

ownership  of  stock — sufficiency  of  evidence  to  rebut  corporate  records.     Dolbear  v. 

Wilkinson  (Cal.),  1001. 

proxies — irrevocable  proxy — what  constitutes.  Thompson  v.  J.  D.  Thompson  Carna- 
tion Co.   (111.),  591. 

proxies — proxy  to  vote  stock  as  attempted  testamentary  act.     Thompson  v.  J.  D. 

Thompson  Carnation  Co.    (111.),  591. 
resolution    limiting   rights   of   stockholders— effect   of   notice   by   publication    only. 

Yeaman  v.  Galveston  City  Co.  (Tex.),  191. 

special  meeting  of  stockholders — ^mailing  of  notice — sufficiency  of  evidence.     Dolbear 

V.  Wilkinson   (Cal.),  1001. 

special  meeting  of  stockholders — sufficiency  of  notice  with  respect  to  contents.    Dol-- 

bear  v.  Wilkinson   (Cal.),  1001.  AwMtated 

stock   voting   agreement — ^validity.     Thompson    v.   J.   D.   Thompson   Carnation    Co. 

(111.),  591. 

subscription  to  stock — ^when  subscriber  becomes  stockholder.     Yeaman  v.  Galveston 


City  Co.   (Tex.),  191.  Annotated 

060  mlmo  PttliUe  S^rrioe  Corporations, 

CORROBORATION. 
Seo  Rapo9  IXTitAossos* 

COSTS. 

Bankruptcy — application  for  appointment  of  receiver — liability  of  applicant  for  costs.    T.  E. 

Hill  Co.  V.  United  States  Fidelity,  etc.  Co.   (111.),  78. 
Criminal   prosecution-— <M)et8   as   debt   within   statute   authorizing   imprisonment    for    debt. 

State  V.  Kilmer  (N.  Dak.),  116. 
Eminent  domain — costs  on  appeal — ^liability  of  landowner.    Oakland  v.  Pacific  Coast  Lumber, 

etc.  Co.  (Cal.),  269.  Annotated 

Habeas  oorpns--*liability  for  costs  of  public  officer  against  whom  writ  issues.     Addis  v. 

Appl^gate  (Iowa),  332. 

COUNTERCLAIM, 
See  Set-off. 

COUNTIES. 

Bonds — ^bonds  for  constructing  roads  as  for  "necessary  expenses.**    Moose  v.  Board  of  Com- 
missioners (N.  Car.),  1183. 
■     '      sale  below  face  value.    Moose  v.  Board  of  Commissioners  (N.  Car.),  1183. 
tnclusion  of  territory — ^persons  entitle  to  vote  on  question.    Callison  v.  Peeples  ( S.  Car. ) ,  469. 

COURTS. 

Admiralty— exclusiveness  of  federal  jurisdiction.    Southern  Pacific  Co.  v.  .Jensen  (U.  S.),  900. 
Banks — review  by  court  of  order  of  state  banking  board.    Youmans  v.  Hanna  (N.  Dak.),  263. 
Constitutional  law — consideration  of  unnecessary  constitutional  questions.    Hunter  v.  Colfax 
Consolidated  Coal  Co.  (Iowa),  803. 

reasonableness  of  police  regulation — judicial  review.     State  v.  McKay    (Tenn.),  158. 

wisdom  of  statute — judicial  review.     Hill  v.  Kae   (Mont.),  210. 
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COUBTS  —  Coatinii«4« 

Contracts — jurisdiction  to  enforce  foreign  contract.    Douthwright  v.  Champlin  (Conn.)*  512. 
Decisions — stare  decisis — application  of  doctrine  to  obiter  dicta.     Moose  v.  Board  of  Com- 
missioners (N.  Car.),  1183. 

stare  decisis — decision  on  constitutional  question.     State  v.   Brantley    (Miss.),  723. 

Drainage— enlargement  of   sewer — power  of  court   to   compel.     Detroit  v.   Highland    Park 

(Mich.),  297.  Annotated 

Elections — canvass  of  vote — review  of  finding  of  canvassers.     Callison  v.  Peeples  (S.  Car.)» 

469. 
Federal  courts — ^jurisdiction — granting   complete   relief.     Louisville,  etc.   R.   Co.   v.   Greene 

(U.  S.),  97. 

jurisdiction  to  prevent  enforcement  of  illegal  tax.     Greene  v.  Louisville,  etc.  R.  Co. 

(U.  S.),  88;  Louisville,  etc.  R.  Co.  v.  Greene   (U.  S.),  97. 

Foreign  jurisdiction — action  partly  within  jurisdiction — ^jurisdiction  of  court.     Jacobus  ▼. 

Colgate  (N.  Y.),  369. 
injury  to  realty  outside  state — ^jurisdiction  of  court — ^retroactive  effect  of  statute. 

Jacobus  V.  Colgate  (N.  Y.),  369. 
Judicial  notice — ^business  methods — practicability  of  labeling  seed.     State  v.  McKav  (Tenn.)^ 

158. 

federal  census.    Hill  v.  Rae  (Mont.),  210. 

Public  service  commissions — review  of  order  of  commission — objection  not  made  at  hearing. 

State  V.  Atkinson  (Mo.),  987. 
Rules — statute  incorporating  part  of  court  rule  as  repealing  rest  of  rule.    Yazoo,  etc.  R.  Co. 

V.  Scott  (Miss.),  880. 

See  also  Argvinent  of  Connsel;  Fali^e  Pretenses;  Habeas  Corpns;  Injnnotioiia; 
Life  Insnranoe;  Lis  Pendeiis;  New  Trial;  T^ial;  Venne;  View, 

COVENAKTS. 
See  Contracts;  Mines  and  Minerals. 

CitEDITORS. 
See  Frandnlent  Sales  and  Oonvejaneefl. 

CBXa>ITOBS'  BIUA. 

Evidence — sufficiency  of  evidence  of  fraud — purpose  of  issue  of  bonds.     Morgan  ▼.  Dayton 

Coal,  etc.  Co.  (Tenn.),  42. 
Jurisdiction — effect  of  bankruptcy  proceeding.    Morgan  v.  Dayton  Coal,  etc.  Co.  (Tenn.),  42. 
Pleading — ^requisites  of  bill — allegation  of  fraud.    Morgan  v.  Dayton  Coal,  etc.  Co,   (Tenn.)^ 

42. 

CRIMINAL  LAW. 

Automobiles — statute   requiring   operator   to   give    name    and   address 'tp    person    injured — 
admissibility  of  evidence  on  trial  of  indictment.     People  v.  Curtis   (N.  Y.),  586. 

statute  requiring  operator  to  give  name  and  address  to  person  injured — construction 

of  statute — necessity  of  knowledge  of  injury.    People  v.  Curtis  (N.  Y.),  586.       Annotated 

statute  requiring  operator  to  give  name  and  address  to  person  injured — sufficiency 


of  indictment.     People  v.  Curtis   (N.  Y.),  586. 
Conspiracy — certain  evidence  held  properly -excluded.    Hummelshime  v.  State  (Md.),  1072. 
— : enticement  as  defense.    Hummelshime  y.  State  (Md.),  1072. 

motive  of  parties — sufficiency  of  evidence.     Hummelshime  v.  State   (Md.),  1072. 

Costs — costs  as  debt  within  statute  authorizing  imprisonment  for  debt.     State  v.  Kilmer 

(N.  Dak.),  116. 
Extortion — threat  of  prosecution  in  connection  with  demand  for  payment  of  debt—erirainsl 

liability.     State  v.  Ricks   (Miss.),  244.  Annotated 

False  pretenscs^ — jurisdiction— offense  committed  partly  in  one  state  and  partly  in  another. 

People  V.  Zayas  ( N.  Y. ) ,  309.  Annotated 

Indictment  and  information — amendment  of  indictment  at  trial — ^prejudice.     State  v.  Reed 

(Mont.),  783.  > 

grounds  for  quashing — ^want  of  preliminary  examination.    State  v.  Pay  (Utah),  173. 

validity  of  indictment — effect  oi  fact  that  complainant  was  member  of  grand  jury. 

Veronneau  v.  Rex    (Can.),  612.  .-.  . 

verification — failure  to  verify — cure  by  amendment.     State  v.  Haffer  (Wash.),  229. 


Intoxicating  liquors — illegal  sale — liability  of  person  buving  as  agent.     State  v.  Provencher 

(Minn.),  598. 
Jeopardy — setting   a^jde   information    as    constituting    former    jeopardy.      State   v.    Haffer 

(Wash.),  229. 
Judgment  of  conviction  on  plea  of  guilty — ad^nisaibility  in  subsequent  civil  action.     Spain 

V.  Oregon- Washington  R.  etc.  Co.   (Ore.),  1104.  '  Annotated 

Libel  and  slander— criminal  libel  statute  as  infringing  liberty  of  speech.     State  v.  Haffer 

(Wash.),  22». 
Preliminary  complaint — requisites.     State  v.  Pay    (Utah),  173. 
variance— ordering  new  complaint.     State  v.  Pay   (Utah),  173. 
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CIlXMlNAIi  UkW  —  Coniiniied. 

Preliminaiy  examioation — necessity  of  preliminary  examination.    State  t.  Fay  (Utah),  173. 

waiver  of  preliminary  examination  by  accnsed.     State  v.  Pay  (Utah),  173. 

Prostitution — enticement  for  immoral  purpose — instruction  as  to  purpose.     State  v.  Reed 

(Mont.),  783. 

enticement  for  immoral  purpose— opinion  evidence  as  to  purpose.     State  t.  Heed 

(Mont.),  783. 

enticement   for   immoral   purpose — what   constitutes   "immoral   purpose."     State  v. 

Reed   (Mont),  783. 

federal  white  slave  traffic  act — effect  on  state  legislation.    State  t.  Reed  (Mont.),  783. 


Rape — evidence — a4mi8sibility  of  evidence  of  subsequent  acts  of  intercourse.    State  v.  Kecier 

(Mont.),  619. 
indictment — ^necessity   of   averment  that  prosecutrix   was  human  being.      State  v. 

Keeler  (Mont.),  619. 

instructions — ^as  to  possibility  of  unjust  prosecution.     State  v.  Keeler   (Mont.),  619. 


Searches  and  seizures — ^admissibility  in  evidence  of  papers  taken  from  accused.     State  v. 

Reed    (Mont.),  783. 
Trial — absence  of  accused — effect  of  remarks  by  court  to  jury  on  matter  foreign  to  case. 

State  V.  Haffer  (Wash.),  229. 
place  of  trial — power  of  court  to  hold  trial  at  theater.     Roberts  v.  State    (Neb.), 

1040.  ,  Annotated 

public  trial — ^right  of  criminal  court  to  exclude  persons  from  courtroom.     State  v. 


Keeler   (Mont.),  619.  Annotated 

—  public  trial — what  constitutes.    Roberts  v.  State  (Neb.),  1040. 

—  time  to  prepare  for  trial — information  and  trial  at  same  term.     State  v.  Kilmer 
(N.  Dak.),  116. 

witness  not  indorsed^ on  inlormation — right  ol  .praaecntion;> to  examine.     State  v. 


Kilmer   (N.  Dak.),  116. 
Verdict — ^general  verdict  on  several- counts.    8t»te  v.- Heed   (Mpnt.),  783. 
Witnesses — admissibility  of  evidence  showing  prior  claim  of  privilege  by  witness.     Loewen- 

herz  V.  Merchants,  etc.  Bank   (Ga.),  877.  Annotated 
cross-examination  of  detective — as   to   name  of  employer,     Hummelshime  v.   State 

(Md.),  1072. 

sustaining  credit  of  detective — showing  practice  of  assuming  name.     Hummelshime 


V.  State  (Md.),  1072. 

See  also  False  Impriaoamenti  Habeas  Conns;  Libel  and  Slander;  Bape* 


CBITieiSM. 
See  liibel  an4  Slande*. 

OROM-filtAMlKATIOir. 
See  Wiineases, 

CR0SSIN08. 
See  Antomi^liiles* 

ctmrOBTl 

See  Jnry* 

OY  FRES  DOCTRINS. 
.  fie*  Gharitlefl.  ' 

DAMAGES. 

'''All  damages" — meaning  of  terms  as  used  in  bond  in  bankruptcy  proceeding.    T.  E.  Hill  Co. 

V.  United  States  Fidelity,  ^tc.  Co.  (111.),  78.  Annotated 

Automobiles — ^breach  of  warranty  on  sale  of  automobile — ^measure  of  damages.     Studebaker 

Corp.  V.  Hanson  (Wyo.),  657. 
Contract»-— breach  of  contract — duty  to  minimize  damages — ^incurring  further  expense  after 

breach.    Hart-Parr  Co.  v.  Finley  (N.  Dak.),  706. 
Conversion — general  rule  as  to  measure  of  damages.    Erie  R.  Co.  v.  Steinberg  (Ohio),  661. 

measure  of  damages  for  conversion  of  articles  lor  personal  use.    Erie  R.  Co.  v.  Stein- 
berg (Ohio),  661. 

Excessiveness — ^death  by  wrongful  act — ^what  is  excessive  verdict.     Crawford  v.  McElhinney 

(Iowa),  221. 
malpractice — what  is  excessive  verdict.     Viita  v.  Fleming   (Minn.),  678. 

rape — what  is  excessive  verdict.    Jensen  v.  Lawrence  (Wasm.),  133.  Annotated 

Exemplary  damages — failure  of  physician  to  attend  patient — ^recovery  of  exemplary  damages. 

Hood  V.  Moffett  (Miss.),  410.  Annotated 

False  imprisonment — humiliation  as  element  ol  damags.    Spain  v.  Oregon- Washington  R.  etc. 
Co.   (Ore.),  1104. 
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COUBT8  —  Coii.tiaii9.d-. 

Contracts — jurisdiction  to  enforce  foreign  contract.    Douthwright  v.  Champlin  (Ckum.),  612- 
Decisions — stiare  decisis — application  of  doctrine  to  obiter  dicta.     Moose  v.  Board  of  CJom- 
missioners  (N.  Car.),  1183. 

stare  decisis — decision  on  constitutional  question.     State  v.  Brantley    (Miss.),   723. 

Drainage — enlargement   of   sewer — ^power  of   court   to   compel.     Detroit  v.   Highland   Park 

(Mich.),  297.  Annotated 

>EIection8 — canvass  of  vote — review  of  finding  of  canvassers.     Callison  v.  Peeples  (S.  Car.)» 

469. 
Federal  courts — ^jurisdiction — granting   complete  relief.     Louisville,  etc.   R.   Co.   v.   Greene 

(U.  S.),  97. 

jurisdiction  to  prevent  enforcement  of  illegal  tax.     Greene  v.  Louisville,  etc.  R.  Co. 

(U.  S.),  88;  Louisville,  etc.  R.  Co.  v.  Greene  (U.  S.),  97. 

Foreign  jurisdiction — action  partly  within  jurisdiction — ^jurisdiction  of  court.     Jacobus  ▼• 
Colgate  (N.  Y.),  369. 

injury  to  realty  outside  state — ^jurisdiction  of  court — retroactive  effect  of  statute. 

Jacobus  V.  Colgate  (N.  Y.),  369. 

Judicial  notice — business  methods — practicability  of  labeling  seed.     State  v.  McKay   (Tenn.)» 
158. 

federal  census.    Hill  v.  Rae  (Mont.),  210. 

Public  service  commissions — review  of  order  of  commission — objection  not  made  at  hearing. 

State  V.  Atkinson  (Mo.),  987. 
Rules — statute  incorporating  part  of  court  rule  as  repealing  rest  of  rule.    Yazoo,  etc.  R.  Co. 

V.  Scott   (Miss.),  880. 

See  also  Argnment  of  Counsel;  Fals^e  Pretenses;  Habeas  Corpus;  Injunetlons^ 
Life  Insurance;  Lis  Pendens;  New  Trial;  Trial;  Venne;  View, 

COVENANTS. 
See  Contracts;  Mines  and  Minerals. 

CitEDITOBS. 
See  Fraudulent  Sales  and  CouTeyanoea. 

CItEBITOBS'  BIIXB. 

Evidence — sufficiency  of  evidence  of  fraud — purpose  of  issue  of  bonds.     Morgan  v.  Dayton 

Coal,  etc.  Co.  (Tenn.),  42. 
Jurisdiction — effect  of  bankruptcy  proceeding.    ^lorgan  v.  Dayton  Coal,  etc.  Co.  (Tenn.),  42. 
Pleading — ^requisites  of  bill — allegation  of  fraud.    Morgan  v.  Dayton  Coal,  etc.  Co.  (Tenn.), 

42. 

CRIMtNAI.  LAW. 

Automobiles — statute   requiring   operator   to   give    name    and    address 'tp   person    Injured — 
admisnibility  of  evidence  on  trial  of  indictment.     People  v.  Curtib   (N.  Y.),  586. 

statute  requiring  operator  to  give  name  and  address  to  person  injured — construction 

of  statute — necessity  of  knowledge  of  injury.    People  v.  Curtis  (N.  Y.),  586.       Annotated 

statute  requiring  operator  to  give  name  and  address  to  person  injured — sufficiency 


of  indictment.     People  v.  Curtis   (N.  Y.),  586. 
Conspiracy — certain  evidence  held  properly  excluded.    Hummelshime  v.  State  (Md.),  1072. 
*-: enticenoent  as  defense.    Hummelshime  v.  State  (Md.),  1072. 

motive  of  parties — sufficiency  of  evidence.     Hummelshime  v.  State   (Md.),  1072. 

Costs — oosts  as  debt  within  stotute  authorizing  imprisonmeiit  for  debt.     State  v.  Kilnser 

(N.  Dak.),  116. 
Extortion — ^tbreat  oi  prosecution  in  connection  with  demand  for  payment  of  debt— criminal 
.  liability.     State  v.  Ricks   (Miss.),  244.  Annotated 

False  pretenses — jurisdiction — offense  committed  partly  in  one  state  and  partly  in  another. 

People  V.  Zayas  (N.  Y.),  309.  Annotated 

Indictment  and  information — amendment  of  indictment  at  trial — prejudice.     State  v.  Reed 

(Mont.),  78.S.  :    ;  .        ;  ^ 

grounds  for  quashing — ^want  of  preliminary  examination.    State  v.  Pay  (Utah),  173. 

validity  of  indictment — effect  or  fact  that  complainant  was  member  of  g^nd  jury. 

Veronneau  v.  Rex    (Can.),  612.  ,    .-,  . 

verification — failure  to  verify — cure  by  amendment.     State  v.  Haffer  (Wash.),  229. 


Intoxicating  liquors — illegal  sale — liability  or  person  buving  as  agent.     State  v.  Provencher 

(Minn.),  598. 
Jeopardy — setting   a^ide    information    as    constituting    former    jeopardy.      State    v.    Haffer 

(Wasb.),  229. 
Judgment  of  conviction  on  ])lea  of  guilty — admiBsibility  in  subsequent  civil  action.     Spain 

V.  Oregon- Washington  R.  etc.  Co.   (Ore.),  1104.  '  Annotated 

Libel  and  slander — criminal  libel  statute  as  infringing  liberty  of  speech.     State  v.  Haffer 

(Wash.),  229. 
Preliminary  complaint— requisites.     State  v.  Pay    (Utah),  173. 
variance — ordering  new  complaint.     State'  v.  Pay   (Utah),  173. 
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OBIMIKAL  UkW  —  Coniiniied. 

Preliminary  examioatioD — ^necessitj  of  preliminary  examination.    State  t.  Pay  (Utah),  173. 

waiver  of  preliminary  examination  by  accused.     State  v.  Pay  (Utah),  173. 

Prostitution — enticement  for  immoral  purpose — instruction  as  to  purpose.     State  v.  Reed 

(Mont.),  783. 

enticement  for  immoral  purpose-— opinion  evidence  as  to  purpose.     State  v.  Reed 

(Mont.),  783. 

enticement  for   immoral   purpose — what  constitutes   "immoral  purpose."     State  v. 

Reed   (Mont.),  783. 

federal  white  slave  traffic  act — effect  on  state  legislation.    State  y.  Reed  (Mont.),  783. 


Rape — evidence — adnolssibility  of  evidence  of  subsequent  acts  of  intercourse.    State  v.  Keeier 

(Mont.),  619. 
indictment — necessity   of  averment  that   prosecutrix   was  human  being.     State   v. 

Keeier  (Mont.),  619. 

instructions — as  to  possibility  of  unjust  prosecution.    State  v.  Keeier  (Mont.),  619. 

Searches  aiid  seizures — ^admissibility  in  evidence  of  papers  taken  from  accused.     State  v. 

Reed    (Mont.),  783. 
Trial — ^absence  of  accused — effect  of  remarks  by  court  to  jury  on  matter  foreign  to  case. 
State  V.  Haffer  (Wash.),  229. 

place  of  trial — power  of  court  to  hold  trial  at  theater.     Roberts  v.  State    (Neb.), 

1040.  ,  Annotated 

public  trial — right  of  criminal  court  to  exclude  persons  from  courtroom.     State  v. 


Keeier   (Mont.),  619.  Annotated 

—  public  trial — what  constitutes.     Roberts  v.  State  (Neb.),  1040. 

—  time  to  prepare  for  trial — information  and  trial  at'  same  term.     State  v.  Kilmer 
(N.  Dak.),  116. 

witness  not  indorsed >Q&  information — right  of  ppoaecntion  to  examine.     State  v. 


Kilmer   (N.  Dak.),  116. 
Verdict — general  verdict  on  aeTtfral  ooQiltB.    8t»te  v.-  Hoed   (Mpnt.),  783. 
Witnesses — admissibility  of  evidence  showing  prior  claim  of  privilege  by  witness.     Loewen- 
^      herz  V.  Merchants,  etc.  Bank  (Ga.),  877.  Annotated 

cross-examination   of   detective — as  to  name  of  employer.     Hummelshime  v.   State 

(Md.),  1072. 

sustaining  credit  of  detective — showing  practice  of  assuming  name.     Hummelshime 


V.  State  (Md.),  1072. 

See  also  False  Impriaonmenti  Habeas  Corj^n^i  Libel  and  Slander;  Bape, 

CBITICISM. 
See  liibei  and  Slaadcv* 

OROM-ElCAttnrATIOir. 
See  WiinetMe* 

CROWtHOS. 
See  Avtoiaoliiltta* 

CUSTOBYl 
See  Jwy. 

OY  FRES  DOCTRINE. 
■See  Gharitiefl.  ' 

DAMAGES. 

'''All  damages" — meaning  of  terms  as  used  hi  bond  in  bankruptcy  proceeding.    T.  E.  Hill  Co. 

V.  United  States  Fidelity,  €ftc.  Co.  (111.),  78.  Annotated 

Automobiles — ^breach  of  warranty  on  sale  of  automobile — ^measure  of  damages.     Studebaker 

Corp.  V.  Hanson  (Wyo.),  657. 
Contracts — ^breach  of  contract — duty  to  minimize  damages — incurring  further  expense  after 

breach.    Hart-Parr  Co.  v.  Finley  (N.  Dak.),  706. 
Conversion — general  rule  as  to' measure  of  damages.    Erie  R.  Co.  v.  Steinberg  (Ohio),  661. 
• measure  of  damages  foj  convertMon  of  articles  lor  personal  use.    Erie  R.  Co.  v.  Stein- 
berg (Ohio),  661. 
Excessiveness — death  by  wrongful  act — ^what  is  excessive  verdict.     Crawford  v.  McElhinney 

(Iowa),  221. 

malpractice — ^what  is  excessive  verdict.     Viita  v.  Fleming   (Minn.),  678. 

rape — ^what  is  excessive  verdict.    Jensen  v.  Lawrence  (Wash.),  133.  Annotated 

Exemplary  damages — failure  of  physician  to  attend  patient — ^recovery  of  exemplary  damages. 

Hood  V.  Moffett  (Miss.),  410.  *  •  Annotated 

False  imprisonment — humiliation  as  element  o£  damage.    Spain  v.  Oregon-Washington  R.  etc. 

Co.   (Ore.),  1104. 
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DIVORCE. 

Estoppel  to  attack  divorce — remarriage  as  creating  estoppel.    Brugaiere  T.  Bniguiere  (CaL), 
122.  Annotated 

Foreign  divorce — validity.     Bniguiere  v.  Bruguiere   (Cal.),  122. 

DOCUMENTABT  EVIDENCE. 
See  Evidence* 


See  PaTmeai. 


Sewers — ^power  of  court  to  oompel  enlargement  of  sewer.    iDetroifev.  Highland  Park  (Mich.), 
297.  Annotated 

DROVEBSw 

See  Carriers  of  PasseiLsere, 

DRUNKENNESS. 

Confinement  of  inebriate  to  institution  for  treatment— construction  of  statute.     Addis  v. 
Applegate  (Iowa),  332.  Annotated 

EARNING  CAPACITY. 
See  Damaffea;  Workmen's  Compenaation  Aota* 

EDITION. 
See  Newspapers. 

ELECTION. 
See  Eeerowe;  Trial. 

EIAOTXONSf 

Ballots — marking  ballot — attempt  to  cumulate  votes.     Hodgson  v.  Knoblauch    (Ill.)i   653. 

marking  ballot — ^necessity  of  compliance  with  statute.    Hodgson  v.  Knoblauch   (XIL), 

653. 

marking  ballot — sufficieucy  of  mark.    Hodgson  v.  Knoblauch  (111.),  653. 

marking  ballot — validity  of  ballot  with  respect  to  place  of  mark.    Hodgson  v.  Kiiolv 

lauch    (111.),  653.  Annotated 

marking  ballot — ^what  constitutes  distinguishing  maxftc    Hodgson  v.  Knoblauch  (HI.), 

653. 

submission  of  several  propositions  on  one  ballot — adoption  of  initiative  and   refer- 


endum.    State  V.  Brantley  (Miss.),  723. 
Canvass  of  vote — review  of  finding  of  canvaflsers.    Callison  v.  Peeples  (S.  Car.),  469. 
Constitutional  amendment— ^number  of  votes  cast — sufficieiiey  of  return.     State  v.  Brantley 

(Miss.),  723. 

presumption  as  to  vote.     State  v.  Brantley   (liliss.),  723. 


Counties — inclusion  of  territory — {lersons  entitled  to  vote  on  question.     Callison  v.  Peepl 

(S.  Car.),  469. 

Polling  places — effect  of  failure  to  provide.     Callison'  v.  Peeples   (S.  Car.),  469. 
Right  to  vote — depriving  electors  of  right  to  vote — effect  on  election.     Callison  v.  Peeples 

(S.  Car.),  469.  '  Annotated 

payment  of  poll  tax  as  affecting  right  to  vote.     Moose  v.  Board  of  Commissioners 


(N.  Car.),  1183. 


EIiECTRICITT. 


Poles  and  wires — use  of  streetb  by  electric  compa«y— revolution  of  right.     Duquesne  Light 
Co.  V.  Pittsburgh    (Pa.),  534.  Annotated 

use  of  streets  by  telegraph   company — creation   of  contract — ^municipal  r^pilation. 

Vandalia  v.  Postal  Telegraph-Cable  Co.   (HI.),  523. 

use  of  streets  by  telegraph  company — revocation  of  right.     Vandalia  v.  Postal  Tele- 


graph-Cable Co.   (Ill.)>  523.  Annotated 

—  use  of  streets  by  telephone  company — ^revocation  of  right.     State  y.  Iowa  Tel.  Co. 

(Iowa),  539.  "  Annotated 

EBfBRGENCT  ULWS. 
See  Initiative  and  Refereadiiiii* 
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EMINEirr  J}OVUiUL 

Compensation— determination  of  amount — ^market  price  as  criterion.     Wadsworth  t.  Manu- 
facturer's Water  Co.  (Pa.).  1099. 

determination  of  amount — price  paid  by  condenmor  to  others.    Wadsworth  v.  Manu- 
facturer's Water  Co.   (Pa.),  1099. 

elements  of  value — peculiar  adaptability  of  property.    Wadsworth  v.  Manufacturer's 


Water  Co.   (Pa.),  1099. 
Costs  on  appeal — liability  of  landowner  in  eminent  domain  proceeding.    Oakland  ▼.  Pacific 
Coast  Lumber,  etc.  Co.   (Cal.),  259.  Annotated 

EMPLOYER'S  UABUJXY  ACTS. 

Federal  employer's  liability  act — effect  of  suing  under  state  statute.     I^ouisville,  etc.  R. 

Co.  V.  Carter  (Ala.),  292. 
employees  within  act — maritime  emplpyee.    Southern  Pacific  Co.  v.  Jensen   (U.  S.), 

900. 

employees  within  act—railroad  employee.    Louisville^  etc.  XL  Co.  ▼.  Carter  (Ala.), 


292. 

EMPLOYMENT. 
See  Master  and  Serraat. 

SNCOUBAGEMEVT. 
See  Torts. 

ENGINES. 
See  Streets  and  HisHwayi. 

ENTERTAINMENTS. 
See  Theaters  and  Anmsementf. 

ENTICEMENT. 
See  Conspiracy;  Prostitntion, 

ENTRIES. 
See  SnrveyoTC. 

ESCROWS. 

"Second  deliTcry" — ^what  constitutes.     Thornhill  v.  Olson    (N.  Dak.),  427. 

Unauthorized  delivery  by  escrow  holder — certain  evidence  held  admissible.    Northern  Trust 

Co.  V.  Bruegger  (N.  Dak.),  447. 
— ' —  election  between  defenses.     Northern  Trust  Co.  v.  Bruegger    (N.  Dak.),  447. 

instructi^on  approved.     Northern  Trust  Co.  v.  Bruegger  (N.  Dak.),  447. 

rights  of  parties.    Northern  Trust  Co.  v.  Bruegger  (N.  Dak.),  447.  Annotated 

rights  of  parties.    Thornhill  v.  Olson  (N.  Dak.),  427.  Annotated 

ESTOPPEL. 

Divorce— estoppel  by  remarriage  to  attack  divorce.     Bruguiere  v.  Bruguiere    (Cal.),  122. 

Annotated 
Husband  and  wife — conveyance  by  wife — estoppel  of  wife  to  repudiate.    Bryant  v,  Freeman 

(Tenn.),  111. 
Inconsistent  positions  in  litigation   as  working  estoppel.     Holloman   v.   Southern   R.   Co. 

(N.  Car.),  1069. 

EVIDENCE. 

Admissions  and  declarations — ^agency — proof  of  agency — ^admissibility  of  declarations  of  al- 
leged agent.     Studebaker  Corp.  v.  Hanson    (Wyo.),  557. 

— *  landlord  and  tenant-faction  by.  assignee  of  lease  against  landlord — ^admissibility  o£ 
declarations  of  assignor.     Streit  v.  Wilkerson    (Ala.),  368. 

Automobiles — statute   requiring  operator  to  give  name  and   address  to  person   injmned — 
admissibility  of  evidence  on  trial  of  indictment.    People  v.  Curtis  (N.  Y.),  586. 

Burden  of  proof — carriers  of  goods — burden  of  proving  limited  liability.     Grice  v.  Oregon- 
Washington  R.  etc.  Co.   (Ore.),  645. 
■'  ■      contributory   negligence — ^burden    of    proving — necessity    of    instruction.     Marth    v. 
Kingfisher  Commercial  Club   (Okla.),  236. 

fraud — burden  of  proof  of  fraud.    Corry  v.  Sylvia  y  Cia.   (Ala.),  1052. 

libel  and  slander — burden  of  proving  malice  to  avoid  privilege.     Southern  Ice  Co. 


T.  Black  (Tenn.),  696. 

Conspiracy — certain  evidence  held  properly  excluded.     Hummelshime  v.  State    (Md.),  1072. 
Escrows — unauthorized  delivery  by  escrow  holder — certain  evidence  held  admissible.    Northern 

Trust  Co.  V.  Bruegger   (N.  Dak.),  447. 
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EVIDENCE  —  Continued. 

Expert  and  opinion  evidence — prostitution — enticement  for  immoral  purpose — opinion  evi- 
dence as  to  purpose.     State  v.  Reed   (Mont.),  783. 

False  imprisonment — admissibility  of  evidence  as  to  character  of  associate  of  person  im- 
prisoned.   Spain  V.  Oregon- Washington  R.  etc.  Co.   (Ore.),  1104. 

admissibilitv  of  evidence  as  to  condition  of  jail.     Spain  v.  Oregon- Washington   R. 

etc.  Co.  (Ore.),  1104. 

Field   notes — admissibility   in   evidence   of    field    book   entries   made    by   deceased    surveyor. 

Wightman  V.  Campbell  (N.  Y.),  673.  Annotated 

Intoxicating   liquors — civil   damage   act — evidence   in   action   under   civil   damage    act   held 

admissible.     Yonkus  v.  McKay   (Mich.),  458. 
• criminal  prosecution — admissibility   of  evidence   of   issuance  of  government  license. 

State  V.  Kilmer  (N.  Dak.),  116. 
Judgments — judgment   of   conviction   on    plea   of   guilty — admissibility   in    subsequent   civil 

action.    Spain  v.  Oregon-Washington  R.  etc.  Co.  (Ore.),  1104.  Annotated 

Judicial  notice — business  methods — practicabilitv  of  labeling  seed.    State  t.  McKay  (Tenn.1. 

158. 

federal  census.    Hill  v.  Rae  (Mont.),  210. 

Libel  and  slander — evidence — reputation  of  plaintiff — receiving  proof  out  of  order.     Conrad 

V.  Roberts   (Kan.),  891. 
Mines  and   minerals — subjacent  support — injury   from   mining   operations — admissibility   of 

evidence  as  to  damage  to  other  property.    Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  00. 

subjacent   support — injury   from   mining   operations — admissibility   of   statement   by 

)         owner    as    to    whether    he    would    have    bought    property.      Stonegap    Colliery    Co.    v. 
\         Hamilton    (Va.),  60. 

subjacent    support — injury    from   mining    operations — pertain    evidence    held    to    he 

irrelevant.    Ston^ap  Colliery  Co.  v.  Hamilton  (Va.),  60. 

subjacent   support — injury    from  mining   <^ratioBs — ^proof  of   damage — immaterial 


evidence.     Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 
Mortality  tables — admissibility  in  action  for  personal  injuries.     Louisville,  etc.   R.  Co.  t. 

Carter   (Ala.),  292. 
Parol  evidence — collateral  writing — admissibility  of  parol  evidence  as  to  contents.    Holloman 

V.  Southern  R.  Co.  (N.  Car.),  1069. 

incomplete   writing — parol   evidence   to   explain.     Northern   Trust   Co.    t.   Braeigger 

I  (N.  Dak.),  447. 

wills — parol  evidence  in  aid  of  construction  of  will.    McDermott  v.  Scully   (Conn.), 


407. 

Payment — certain  evidence  held  to  be  admiflsibie  to  show  payment.     Gorry  ▼.  Sylvia  y  Cia. 
(Ala.),  1052. 

Presumptions — elections — amendment   of    constitution — presumption    as   to   vote.      State    ▼. 
Brantley  (Miss.),  723. 

identity — presumption  of  identity  of  person  from  identity  of  name — conflicting  pre- 
sumptions.   State  V.  Kilmer   (N.  Dak.),  116.  Annotated 

'  letters — presumption  of  receipt  of  letter.     Corry  v.  Sylvia  y  Cia.   (Ala.),  1052. 

Annotated 
letters — ^presumption  of  receipt  of  postal  card.     Holloman  v.  Southern  R.  Co.    (X 


Car.),  1069.  Annotated 

—  statutes — presumption  in  favor  of  validity  of  statute.  Hill  v.  Rae  (Mont.),  210: 
Hunter  v.  Colfax  Consolidated  Coal  Co.  (Iowa),  803;  State  v.  Merchants'  Exchange 
(Mo.),  871;  Cincinnati,  etc.  R.  Co.  v.  McCullom  (Ind.),  1165. 

taxation — effect    of   erroneous   method    of   taxation — ^presumptions.     Louisville,    etc. 


R.  Co.  V.  Greene   (U.  S.),  97. 

—  telegrams — presumption  of  receipt  of  telegram.    Corry  v.  Sylvia  y  Cia.   (Ala.),  1052. 
telegrams — presumption   of   receipt   of   telegram.     Ottumwa  v.   McCarthy   Improve- 


ment Co.  (Iowa),  1077. 

Public  documents — admissibility  of  certified  copy  in  evidence.    State  v.  Kilmer  (N.  Dak.),  116. 
Public  lands — scope  of  patent-'admissibilitv  of  evidence  of  surveyor.     Tennis  Coal  Co.  v. 

Sackett  (Ky.),  629. 
Rape— evidence — admissibility  of  evidence  of  subsequent  acts  of  intercourse.    State  ▼.  Keeler 

(Mont.),  619. 
Retrial  of  case — issues  limited  by  appellate  court — evidence  admissible  on  retrial.     Yaaoo. 

etc.  R.  Co.  V.  Scott  (Miss.),  880. 
Searches  and  seizures — admission  of  papers  taken  from  accused.     State  v.  Reed    (Mont.), 

783. 
Telegraphs  and  telephones — ^receipt  of  telegram — admissibility  of  evidence  of  failure  to  notify 

of  nonreceipt.     Corry  v.  Sylvia  y  Cia.   (Ala.)   1052. 
Weight  and  sufficiencv — alienation  of  affections — sufficiency  of  evidence.     Ratcliffe  ▼.  Walker 

(Va.),  1022. 
automobiles — sufficiency  of  evidence  of  negligence  of  driver.     Crawford  v.  McElhinney 

(lowa),  221. 

automobiles — sufficiency  of  evidence  of  value  of  automobile.     Studebaker   Corp.   v. 


Hanson  (Wyo.),  557. 
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EVIDENCE  —  Conilniied. 

Weight  and  lufficiencj — beneficial  associations — sufficiency  of  evidence  to  show  nature  of 
association.    Travelers  Protective  Assoc,  v.  Smith  (Ind.),  1088. 

carriers  of  goods — agreed  valuation  of  goods — sufficiency  of  evidence.     Grice  v.  Ore- 
gon-Washington R.  etc.  Co.    (Ore.),  645. 

conspiracy — sufficiency  of  evidence  of  conspiracy.     Ratcliffe  v.  Walker   (Va.),  1022; 

Hummelshime  v.  State  fMd.),  1072. 

contributory  negligence — fall  of  te&ant'«  guest  on  stairway — sufficiency  of  evidence 

with  respect  to  contributory  negligence.    Gallagher  v.  Murphy  (Mass. ) ,  594. 

corporations — ownership  of  stock — sufficiency  of  evidence  to  rebut  corporate  records. 

Dolbear  v.  Wilkinson  (Cal.),  1001. 

corporations — special  meeting  of  stockholders — sufficiency  of  evidence  of  mailing  of 

notice.    Dolbear  v.  Wilkinson   (Cal.),  1001. 

fraud — sufficiency  of  evidence  of  fraud  in  creditors'  suit  against  corporation.     Mor- 
gan V.  Dayton  Coal,  etc.  Co.   (Tenn.),  42. 

letters — ^sufficiency  of  evidence  to  show  mailing  of  letter.     Hummelshime  v.   State 

'      (Md.),  1072.  Annotated 

mines  and  minerals — sufficiency  of  evidence  to  show  adverse  possession.    Tennis  Coal 


Co.  V.  Sackett  (Kv.),  629. 
—  physicians  and  surgeons — sufficiency  of  evidence  of  negligence  by  physician.     Viita 
▼.  Fleming  (Minn.),  678. 

public  lands — sufficiency  of  evidence  as  to  scope  of  patent.     Tennis   Coal   Co.   v. 


Sackett  (Ky.),  629. 

—  rape — civil  action  for  rape — necessity  of  corroboration  of  plaintiff.    Jensen  v.  Law- 
rence (Wash.),  133. 

taxation — weight  of  evidence  as  to  discrimination  in  assessing  tax.    Louisville,  etc. 


R.  Co.  V.  Greene   (U.  S.),  97. 

wills — ^proof  of  genuineness  of  signature — ^weight  of  evidence.     Succession  of  Lefort 


(La.),  769. 

Wills^^ontest — manner  of  determining  issue — scope  of  proof.     Succession  of  Lefort   (La.), 
769. 


testamentarv  capacity — admissibility  of  evidence — unnatural  disposition  of  property. 

In  re  Williams^  Estate  (Mont.),  126.  Annotated 

Witnesses — admissibility  of  evidence  showing  prior  claim  of  privilege  by  witness.  Loewen- 
herz  V.  Merchants,  etc.  Bank  (Ga.),  877.  Annotated 

See  also  Fire  Insuranee;  lAstrvotioas;  Ji&ry;  ICaster  and  Serraati  Hew  Trial; 
Trial;  Variance;  Verdict;  'fitnesses. 

exabuhatiok. 

See  Criminal  Law. 

EXCEPTIONS. 
See  Appeal  and  Error;  Trial* 


See  Verdiet. 

EXCLUSIOlf  FROX  OOimfTBOOlC. 

See  Trial. 

EXECITTOIUI  Aim  APMiJiSTiiATOltS. 

Action  by  administrator — release  by  heirs  as  defense.    Cincinnati,  etc.  R.  Co.  v.  McCullom 
(Ind.),  1166. 

Administrator  de  bonis  non — ocdleetion  of  assets — funds  paid  ont  on  forged  order.    Walker 
V.  Portland  Savings  Bank  (Me.)^  1. 

Appointment — effect  of  appeal  from  order  appointing  executor.     Succession  of  Lefort   (La.), 
769. 

Elzecutor  de  son  tort-^appointment  as  administrator — ratification  of  prior  acts.     Walker  v. 
Portland  Savings  Bank  (Me.),  1. 

effect  of  acts  of  executor  de  son  tort.    Walker  v.  Portland  Savings  Bank  (Me.),  1. 

■  what  acts  of  intermeddling  charge  person  as  executor  de  son  tort.  Walker  v.  Port- 
land Savings  Bank  (Me.),  1.  Annotated 
what  acts  of  intermeddling  charge  person  as  executor  de  son  tort.    Holden  v.  Farm- 


ers, etc.  Kat.  Bank  (N.  H.),  23.  Annotated 

Nomination  of  executor  in   will — person   designated  by  office   only — construction   of   will. 
Succession  of  Lefort  (La.),  769. 
See  also  Baaka. 

EXEMPIiART  DAMAGES. 
See  Appeal  and  Error;  Damasea. 
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See  Recording  Acts. 


8ee  Counties;  Damasks* 

EXPERT  EVIDENCE. 
See  Evideaoe. 

EXPERT  WITNESSES* 
See  Witnesses. 

EXPRESS  CONTRACTS. 
See  Contracts. 


See  Warranty. 

EXTORTION. 

Threat  of  prosecution  in  connection  ivith  demand  for  payment  of  debt--eriminal  liability. 
State  Y.  Ricka  (MissO,  244.  Annotated 


See  Mnnicipal  Corporations. 

FAXSE  IMPRISONMENT. 

Damages — ^humiliation   as   element  of   damage.     Spain  y.   Oregon-Washington   R.   etc   Co. 
(Ore.),  1104. 

epeculatiye  consequences — amputation  of  arm.     Spain  v.  Oregon-Washington   R,  etc. 

Co.    (Ore.),  1104. 

Evidence — admissibility  of  evidence  as  to  cliaracter  of  associate  of  person  imprisoned.    Spain 
V.  Oregon- Washington  R.  etc.  Co.  (Ore.),  1104. 

admissibility  of  evidence  as  to  condition  of  jail.    Spain  v.  Oregon-Washington  R.  etc 

Co.  (Ore.),  1104. 

Persons  liable — arrest  of  passenger  by  conductor — liability   of  carrier.     Spain  v.   Oregon- 
Washington  R.  etc.  Co.   (Ore.),  1104.  • 

-  person  reporting  offense  to  officer — ^arrest  without  warrant.    Lenunon  v.  King  (Kan.), 
401.  Annotated 


Jurisdiction  of  offense— offense  committed  partly  in  one  state  and  partly  in  another.     People 
▼.  Zayas   (N.  Y.),  309.  "  Amwtated 

FARM  KOAini. 
See  As*ionltnre« 

FBDfiRAX.  CENSUS. 
See  Jvdiolal  Ifotiee. 

FEDERAI/'  OOVRTS* 
See  Oonrtsi  Lis  Pendens. 

7EDERA1.  EBrPI.OTER»S  UABIUTY  ACT. 

See  Employer*s  Liability  Aota. 

7BDEBAL  WHITE  SLAVE  TRAFFIC  ACT. 

See  Prostitution. 


See  Recording  Acta. 

FELLOW  SERVANTS. 
See  Master  and  Servant. 

FIELB   NOTES. 
See  SntFreyors. 
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FIIXZKG  BI^KS. 
See  Alteration  of  Instnuaente. 

FIKDIKGS. 
M—  A«#e»l  and  Erveri  Willn. 

FIITGERS. 
See  Workmen's  Oovtyenaatlon  Aots. 

FIRE  iirsirRAircE. 

Action  on  policy — ^amendment  of  pleading — cause  of  action  not  changed.    Koyal  lus*  Co.  t. 

Walker  Lumber  Co.   (Wyo.),  1174. 
Arbitration — avoidance  of  arbitration — pleading.    Second  Society  v.  Royal  Ins.  Co.   (Mass.), 

491. 
award  as  condition  precedent  to  recovery  on  policy.    Second  Society  v.  Royal  Ins.  Co. 

(Mass.),  491. 

conslUBivenesB  of  award — right  to  impeach  in  action  on  policy.     Second  Society  v 


Royal  Ins.  Co.  (Mass.),  492. 

effect  of  failure  of  arbitration.     Second  Society  v.  Royf^  Ins.  Co.   (Mass.),  492. 

ground  for  vacating  award — inadequacy.    Second  Society  v.  Roval  Ins.  Co.   (Mass.), 

491.  . 

procedure  at  arbitration — ^necessity  of  receiving  evidence.     Second  Society  v.  Royal 


Ins.  Co.  (Mass.),  491. 

scope  of  arbitration — ^amount  of  loss — elements  not  covered  by  policy.    Second  Society 


v.  Royal  Ins.  Co.   (Mass.),  491. 
- —  validity  of  provision  for  arbitration.    Second  Society  v.  Royal  Ins.  Ca   (Maes.),  491. 


Binding  slip  as  contract.     Royal  Ins.  Co.  v.  Walker  Lumber  Co.    (Wyo.),  1174. 

Construction  of  policy — agreement  to  pay  k>M.Witiiin  specified  time.  Second  Society  v.  Royal 
Ins.  Co.   (Mass.),  491. 

condition  against  change  of  title.    Royal  Ins.  Co.  v.  Walker  Lumber  Co.  (Wyo.),  1174. 

construction  favoring  insured.    Royal  Ina.  Co.  v.  Walker  Lumber  Co.  (Wyo.),  1174. 

Fraudulent  conveyances — insurance  on  property  conveyed  in  fraud  of  creditors — ^right  to 
proceeds.     Trenholm  v.  Klinker    (MisS.),  E89.  Annotated 

Patrol — liability  of  fire  insurance  patrol  for  tort.  Sutter  v.  Milwaukee  Board  of  Fire  Under- 
writers  (Wis.),  682.  Annotated 

Underwriters^— board  of  fire  underwriters  as  municipal  corporation.  Sutter  v.  Milwaukee 
Board  of  Fire  Underwriters   (Wis.),  682. 

Validity  of  contract — implied  terms.     Royal  Ins.  Co.  v,  Walker  Lumber  Co.  (Wyo.),  1174. 

oral  contract.    Royal  Ins.  Co.  v.  Walker  Lumber  Co.  (Wyo,),  1174. 


Innkeepers — liability  for  injury  to  guest  \>y  fire.     Hoopes  ▼.  Creighton    (Neb.),  847. 

FOREIGN  CONTRACTS. 

'See  Contracts.^ 

FOREIGN  CORPORATIONS. 

Doing  business  without  authority — effect  on  corporate  mortgage.     Morgan  ▼.  Dayton  Coal, 

etc.  Co.  (Tenn.),  42. 
Liaitations  of  actions — right  of  foreign  corporation  to  plead  statute  of  limitations.     Comey 

V.  United  Surety  Co.  (N.  Y.),  424.  .,.    . 

Service  of  process — sufficiency  of  service  on  salesman.    Barnes  v.  Maxwell  Motor  Sales  Corp. 

(Ky.),  678.  .      » 

FOREIGN  DIVORCE. 
See  Pivorce. 

FOREicar  CAwa 

Fraud — misrepresentation  as  to  foreign  law  as  fraud.    Travelers  Protective  Assoc,  v.  Smith 
(Ind.),  1088.  Annotated 

FORFEITURES. 
See  Francliisea. 

FORGERY. 
See  Executors  and  Adn&inistratori. 


Ann.  Cm.  191  7B. — 78. 


FORMER  JEOVARDT. 
See  Jeopardy. 
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FBAKCHI8ES. 

Forfeiture  of  franchise — construction  of  statute  to  avoid.     State  v.  Iowa  Tel.  Go.   (Iowa)* 
639. 

FRATERN AI.  AftflOOIAlTOini. 

See  Beneficial  AaaoeiatloBS. 

FRAITD. 

Evidence — burden  of  proof  of  fraud.     Corry  v.  Sylvia  y  Cia.   (Ala.),  1052. 

Foreign  laws — misrepresentation  as  to  foreign  law  as  fraud.     Travelers  Protective  Assoc,  t. 

Smith    (Ind.),  1088.  Annotated 

Implied   misrepresentation — effect   of   express   warranty.     Corry   v.   Sylvia  y    Cia.    (Ala.), 

1052. 
Pleading — necessity  of  alleging  knowledge  of  falsity.     Corry  v.  Sylvia  y  Cia.  (Ala.),  1052. 
rescission  of  contract — sufficiency  of  allegation  of  fraud.    Cooper  v.  Hillsboro  Garden 

Tracts   (Ore.),  840. 

sufficiency  of  pleading  generally.     Corry  v.  Sylvia  y  Cia.    (Ala.),  1052. 


What  constitutes  fraud — concealment  of  lien  by  seller.  Corry  v.  Sylvia  y  Cia.  (Ala.),  1052. 
See  also  Creditors'  Bills;  Life  Inaiirai&ce. 

FRAUDUIXNT  SALES  AKD  CONVETAKCES. 

Consideration  of  conveyance — payment  by  grantee  of  balance  of  price  due  from  grantor — 
effect  on  validity  of  conveyance.    Loewenherz  v.  Merchant,  etc.  Bank   (Ga.),  877. 

Insurance  on  property  conveyed  in  fraud  of  creditors — right  to  prooeeds.  Trenholm  v.  Klinker 
( Miss. ) ,  289.  Annotaied 


See  Animals. 

FRUIT. 
See  Affrienltnre. 

OAS. 

Regulation  of  rates — ^power  of  public  service  commission  to  make  test  order.  State  t.  Public 
Service  Commission   (Mo.),  786.  Annotated 

proof  of  reasonableness  of  rates — ^rate  prevailing  elsewhere.    State  T.  Pablie  Servioe 

Commission  (Mo.),  786. 

GENERAL  DENTAL. 
See  Pleading* 

GENUINENESS. 

See  Wills. 

GIFTS. 

Gift  inter  vivos— deposit  in  bank  in  name  of  another  as  valid  gift.  Bi^le  ▼.  Dinsdale  (Utah), 
363.  Annotated 

See  also  Ckarities. 

GIST  OF  ACTION. 
See  Coaspiraey. 

GOVERNMENT  LICENSE. 
See  IntosteatlBK  Li^vonu 

GRAND  JURY. 

Validity  of  indictment — effect  of  fact  that  complainant  was  member  of  grand  jury.    Veronneau 
V.  Rex.  (Can.),  612. 

GUARDIANS. 

Sale  by  guardian — ^application  of  doctrine  of  caveat  emptor.  Stonerook  v.  Wisner  (Iowa), 
252.  Annotated 

GUESTS. 
See  Landlord  and  Tenant. 
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HABEAS  CORPUS. 

Application  for  writ — by  whom  application  may  be  made.    Addis  v.  Applegate  (Iowa),  332.. 
requisites  of  application — ^prima  facie  showing  of   illegality.     Addis  v.  Applegate 

(Iowa),  332. 
Costfr — liability  for  costs  of  public  officer  against  whom  writ  issues.     Addis  v.  Applegate 

(Iowa),  332. 
Duty  to  produce  applicant  in  court.     Addis  ▼.  Applegate  (Iowa),  332. 
Jurisdiction — judge  remote  from  place  of  confinement.     Addis  v.  Applegate  (Iowa),  332. 
>^ature  of  habeas  corpus  proceeding.    Addis  v.  Applegate   (Iowa),  332. 
Persons  subject  to  writ — public  officers.     Addia  v.  Applegate   (Iowa),  332. 
Right  to  release — imprisonment  originally  illegal.    Addis  v.  Applegate  (Iowa),  332. 
Venue — change  of  ▼enue-~discretion  of  court.    Addis  v.  Applegate  (Iowa),  332. 

HARMLESS  ERROR.     * 
Se«  Appeal  and  Error. 

HAWKERS  AND  PEDDI^RSw 
See  Tranaieai  Merchaata. 


&••  ATMtratioa  and  Award  i  Public  Sorrlee  Ooaunlaaloa*. 

HEIRS. 
Saa  Ezaoatora  and  Admlnlatratora. 

HOLIDATS. 

Saa  Sundays  and  HoUdajra. 

HOME  RXTLB. 
Sea  Municipal  Corporatiosa. 


Sec  Charities. 


Loss  of  homeatead  right — involuntary  absence  of  husband — incarceration  in   penitentiary 
Bryant  v.  Freeman   (Tenn.),  111.  Annotated 

Mechanic's  Hen  against  homestead  subsequently  declared.     Brace,  etc.  Mill  Go.  v.  Burbank 
(Wash.),  739.  Annotated 

Selection  of  homestead — sufficiency  of  declaration.    Brace,  etc.  Mill  Co.  v.  Burbank  (Wash.), 
739. 

HORSES. 

See  Animals. 

HOSPITAI.S  AMD  ASTI.I7MS. 
Sea  Dmnkenncaa;  Phyaiclans  and  Snrscoma* 

HOSTIUB  POSSESSION. 
See  AdTcrae  Poaaeaalon. 

HT7MIIXATIOM. 
See  False  Impriaonment. 

HUMOROUS  PUBUCATTOH • 

See  Iilbel  and  Slander. 

HUSBAND  AND  WIFE. 

Alienation  of  affections — liability  of  parent  for  alienation  of  affections.    Kleist  t.  Breitung 
(U.S.),  1014.  Annotated 

liability  of  relative  for  alienation  of  affections.    Katcliffe  v.  Walker  (Va.),  1022. 

Annotated 
Automobiles — negligence  of  driver — ^liability   of  owner— car   driven   by  wife.     Crawford   v. 
McElhinney   (Iowa),  221.  *  Annotated 

Conveyance  by  wife — estoppel  of  wife  to  repudiate.     Bryant  v.  Freeman   (Tenn.),  111. 

ratification  by  husband.    Bryant  v.  Freeman  (Tenn.),  111. 

right  of  husband  to  attack  conveyance.    Bryant  v.  Freeman   (Tenn.),  111. 
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HUSBAND  AND  WIFE  ^  CMtianed. 

4 

Libel   and   slander — communication  between   husband  and  wile  as  privileged.     Conrad   t. 
Roberts  (Kan.),  891.  Annotated 

See  also  Homestead. 

HYPOCRISY. 
See  Iiibel  and  Slander, 

HYFOTHETICAI.  QUESTION. 
See  Witnesses. 

IDENTITY. 

Presumption  of  identity  of  person  from  identity  of  name — conflicting  presumptions.     State 
V.  Kilmer  (N.  Dak.),  116.     '  Annotated 

IIXEGAX  CONTRACTS. 

Fire  insurance — validity  of  provision  for  arbitration.     Second  Society  v.  Boyal  Ins.   Co. 

(Mass.),  491. 
Parties  to  illegal  contract — relief  to  parties  in  pari  delicto — exception  to  rule.  Gilchrist  ▼. 

Hatch  (Ind.),1030. 
when  parties  are  not  in  pari  delicto.    Gilchrist  v.  Hatch  (Ii^d.)»  1030.    ^ 

See  also  llarrias^* 

IMMORAL  PURPOSE. 
See  Prostitution. 

]DIIPARTIAIJTY. 
See  Municipal  Corporations. 

IMPEACHMENT. 
See  Verdict;  Witnesses. 

IMPLIED  CONTRACTS. 
See  Contracts;  Use  and  Occnpatioii*' 

IMPLIED  REPEAL.  .      , 

See  Statutes. 

IMPLIED  WARRANTY. 
See  Warranty, 

nffPRISONMENT. 
See  Habeas  Oorpns. 

IMPRISONMENT  FOR  DEBT. 

What  constitutes   debt — failure  to  pay  c()sts  of  criminal  ]ltosecution.     State  v.   Kilmer 
(N.'Dak.),  116. 

IMPUTED  NEGLIGENCE. 
See  Contributory  Negligence. 

INADEQUATE  VERDICT.    * 

See  Verdict. 

INCAPACITY. 
See  Workmon's  Compensation  Aets. 

INCOME. 
See  Mortgages. 

INCONSISTENT  DEFENSES. 
See  Pleading. 

INCONSISTENT  POSITIONS. 

See  Estoppel. 

DfCONTESTABLS  CLAUSE. 
See  Life  Insurance. 
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XirOTrBlBRAirC£S. 
See  Varlaaoe, 

IHBEMHITT. 
See  Baakraptoy. 

IirDIGTMENT. 
See  Criminal  JdUrw, 

HTDIOSHT  WOMEN. 
See  Gliaritiee. 


See  Dmnkt 


INFANTS. 

Life  insurance — policy  taken  by  parent  on  life  of  child — ^rights  ai  parties.    Burke  y.  Pruden- 
tial Ina.  Co.   (Mass.),  641.  Annotated 
Witnesses—competency  of  young  child  as  witness.    Koberts  v.  State  (Neb.)i  1040. 

XNFOBMATION. 
See  Criminal  Imw, 

mmATIVE  AND  BEFEBENDUIC 

Adoption — ^form  of  submission  to  voters.     State  v.  Brantley   (Miss.),  723. 

Construction  of  constitutional  proYiaion— emergency  laws.    State  v.  Crawford  (N.  Dak.),  055. 

Scope  of  power — amendment  of  constitution.    State  v.  Brantley  (Miss.),  723. 

IN  JUNCTIONS. 

Physicians  and  surgeons — ^injunction  against  unlawful  practice  of  medicine.    Board  of  Medical 

Examiners  v.  Freenor  (Utah),  1156. 
Taxation — injunction  against  tax — necessity  of  proof — averments  not  denied.    Louisville,  etc. 

R.  Co.  V.  Greene  (U.  S.),  97. 
injunction  as  remedy  against  illegal  tax.  Greene  v.  Louisville,  etc.  R.  Co.  (U.  S.)»  88; 

Louisville,  etc.  R.  Co.  v.  Greene   (U.  S.),  97. 

INJURY  TO  REALTY. 
See  Courte. 


Fires — liability  of  innkeepers  lor  injury  to  guest  by  fire.    Hoopes  y.  Creighton  (Neb.),  847. 

INSANITY. 

Commitment  of  lunatic  to  institution — liability  of  estate  for  maintenance.    Depue  y.  District 

of  Columbia  (D.  C),  414. 
Conservation  of  e8tate--4ceeping  up  life  insurance.    Depue  y.  District  of  Columbia  (D*  C), 

414. 

See  also  Dmakenneaa. 

INSOLVENCY. 

See  Corporatioaa. 

INSTRUCTIONS. 

Charge  construed  as  whole.    Crawford  v.  McKlhinney  ( Iowa) ,  221. 

Consideration  of  instructions  as  whole.    McGregor  v.  Great  Northern  R.  Co.  (N.  Dak.),  141. 

Defining  term  used  in  instruction — necessity  in  absence  ol  request.    McGregor  v.  Great  North- 
ern R.  Co.  (N.  Dak.),  141. 

Duty  to  instruct— effect  of  erroneous  request.     Ratcliffe  y.  Walker   (Va.),  1022. 

Necessity  of  request  for  instruction.    McGregor  v.  Great  Northern  R.  Co.   (N.  Dak.),  141. 

Refusal  of  request— matter  adequately  covered.    Ratcliffe  v.  Walker   (Va.),  1022. 

request  based  on  partial  statement  of  evidence.    Ratcliffe  v.  Walker  (Va.),  1022. 

See  fl^ao  Aatomobilea;  Contrilbiitory  Negligence;  Damages;  Eaorowa;  Intoxi- 
ioating  Liqvora;  Idbel  and  Slander;  Pliyaioiana  and  Snrgeona;  Rape;  View. 

INSURANCE. 

Benefit  insurance — ^law  governing  insurance  contiact.    Travelers  Protective  Assoc,  v.  Smith 
(Ind.),  1088. 
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INSURANCE  —  CoBtiaiiecL 

Benefit  insurance — nature  of  association — fraternal  or  assessment  association.  Travelers  Pro- 
tective Assoc.  V.  Smith   (Ind.),  1088. 

nature  of  association — suifieicncy  of  evidence  to  show.     Travelers  Protective  Assoc 

V.  Smith   (Ind.),  1088. 

suicide — eflFect  on  liability  of  association — application  of  statute.    Travelers  Protective 

Assoc,  v.  Smith  (Ind.),  1088. 

suicide — effect  on  liability  of  association — meaning  of  "suicide."    Travelers  Protective 


Assoc  V.  Smith   (Ind.),  1088. 
Fire   insurance — action   on    policy — amendment   of   pleading — cause   of   action   not   changed. 

Royal  Ins.  Ck).  v.  Walker  Lumber  Co.    (Wyo.),  1174. 
arbitration — avoidance  of  arbitration — ^pleading.     Second  Society  v.  Royal  Ins.   Co. 

(Mass.),  491. 

arbitration — award  as  condition  precedent  to  recovery  on  policy.     Second  Society  v. 


Royal  Ins.  Co.  (Mass.),  491. 

—  arbitration — conclusiveness  of  award — right  to  impeach  in  action  on  policy.    Second 
Society  v.  Royal  Ins.  Co.  (Mass.),  492. 

—  arbitration — effect  of  failure  of  arbitration.    Second  Society  v.  Royal  Ina.  Co.  (Mass.), 
402. 

arbitration — ground  for  vacating  award — inadequacy.     Second  Society  v.  Royal  Ins, 


Co.  (Mass.),  491. 

—  arbitration — procedure  at  arbitration — necessity  of  receiving  evidence.    Second  Society 

V.  Royal  Ins.  Co.  (Mass.),  491. 

arbitration — scope  of  arbitration — amount  of  loss — elements  not  covered  by  policy. 


Second  Society  v.  Royal  Ins.  Co.  (Mass.),  491. 

—  arbitration — validity  of  provision  for  arbitration.    Second  Society  v.  Royal  Ins.  Co. 
(Mass.),  491. 

—  binding  slip  as  contract.    Royal  Ins.  Co.  v.  Walker  Lumber  Co.  (Wyo.),  1174. 
construction  of  policy — agreement  to  pay  loss  within  specified  time.     Second  Society 


V.  Royal  Ins.  Co.  (Mass.),  491. 

—  construction  of  policy — condition  against  change  of  title.     Royal  Ins.  Co.  Y.  Walker 

Lumber  Co.  (Wyo.),  1174. 

construction  *  of  policy — construction   favoring   insured.     Royal   Ins.   Co.   v.   Walker 


Lumber  Co.   (Wyo.),  1174. 
—  fraudulent  conveyance — right  to  proceeds  of  insurance  on  property  conveyed  in  fraud 
of  creditors.    Trenholm  v.  Klinker  (Miss.),  289.  Annotated 

patrol — liability  fire  insurance  patrol  for  tort.     Sutter  v.  Milwaukee  Board  of  Fire 


Underwriters  (Wis.),  682.  Annotated 

—  underwriters — board  of  fire  underwriters  as  municipal  corporation.     Sutter  v.  Mil- 
waukee Board  of  Fire  Underwriters  ( Wis. ) ,  682. 

—  validity  of  contract — implied  terms.    Royal  Ins.  Co.  v.  Walker  Lumber  Co.   (Wyo.), 
1174. 

validity  of  contract — oral  contract.    Royal  Ins.  Co.  v.  Walker  Lumber  Co.   (Wyo.)» 


1174 
Life  Insurance — action  on   policy — sufficiency  of  answer.    Dibble  v.   Reliance  Life  Ins.  Co. 

( Cal. ) ,  34. 
construction  of  policy — effect  of  incontestable  clause — breach  of  warranty.    Dibble  ▼. 

Reliance  Life  Ins.  Co.  (Cal.),  34. 

construction  of  policy — effect  of  incontestable  clause — ^fraud  of  insured.     Dibble  t. 


Reliance  Life  Ins.  C^.  (Cal.),  34;  Duvall  v.  National  Ins.  Co.  (Ida.),  1112. 

—  construction  of  policy — effect  of  incontestable  clause — illness  of  insured  at  issuance 
of  policy.    Dibble  v.  Reliance  Life  Ins.  Co.  (Cal.),  34. 

—  construction  of  policy — effect  of  incontestable  clause — policy  issued  to  employee  of 
insurer.    Dibble  v.  Reliance  Life  Ins.  Co.  (Cal.),  34. 

—  construction  of  policy — effect  of  incontestable  clause — validity  of  provision  in   con- 
tract modifying  statute.     Duvall  v.  National  Ins.  Co.   (Ida.),  1112. 

—  insane  person — "power  of  court  to  order  premiums  paid  on  life  insurance  policy.    Depue 
v.  District  of  Columbia  ( D.  C. ) ,  414. 

—  parent  and  child — policy  taken  by  parent  on  life  of  child — rights  of  parties.    Burke 
v.  Prudential  Ins.  Co.  (Mass.),  641.  Annotated 

—  premiumi — effect  of  failure  to  pay.    Burke  ▼.  Prudential  Ins.  Co.  (Mass.),  641. 


INTENT. 
See  Libel  and  Slander;  Wills. 

UfTERMEDDLIHG. 
See  Exeentora  de  eon  tort. 


IHTEBSTATE  COBIMERCE. 

Carriers  of  goods— common-law  liability — right  to  assume — effect  of  interstate  commerce  law. 

Grice  v.  Oregon- Washington  R.  etc.  Co.  ( Ore. ) ,  645. 
State  police  regulation  incidentally  affecting  interstate  commerce — validity.     State  v.  McKay 
(Tcnn.),158. 
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iNTzat  vivas. 

See  Gifts. 

nrroxioATiNG  liquors. 

Civil  damage  acts — certain  evidence  in  action  under  civil  damage  act  held  admissible.    Yoninis 
V.  McKay  (Mich.),  458. 
<  eross-examiaation  of  plaintiff  in  action  under  civil  damage  act  beld  proper.    Yonkus 

V.  McKay  (Mich.),  458. 

instructions  in  action  under  civil  damage  act  sustained.    Yonkus  v.  McKay  (Mich.), 


458. 
Illegal  sale — criminal  prosecution — admissibility  of  evidence  of  issuance  of  government  license. 

State  V.  Kilmer  (N.  Dak.),  116. 

liability  of  person  buying  as  agent.    State  v.  Frovencher  (Minn.),  698. 

Statutory  regulation — confiscation  of  Ii()uor  unlawfully  kept— validity  of  statute.     Belaney 

V.  Plunkett  (Ga.),  685. 
^*—  prohibition  of  possession  for  personal  use — validity  of  statute.    Delaney  T.  Plunkett 

(Ga.),  685. 
validity  of  prohibitory  law.    Delaney  v.  Plunkett  (Qa.)»  036. 

Se«  alao  BrukeaneM.' 

INUTIIJTT. 
See  Statutes. 

XKVOI.UNTAKT  ABSENCS. 
See  Homestead. 

ISSUES. 
See  M ovtKaK^a* 

JAII4B. 
See  False  Imprisomnemt. 


Setting  aside  information  as  constituting  former  jeopardy.    State  t«  Haffer  (Wash.)*  229. 

JOINBER. 
See  Aetioaa. 

JOUfT  PARTIES. 
See  Jury. 

JOUfT  STOCK  COMPAKIES. 
See  Corporatioms. 

JUDGES. 

Bias  of  judge — absence  of  showing  of  prejudice  at  trial  as  aifecting  right  to  reversaL 
Rugenstein  v.  Ottenheimer  (Ore.)»  9^.  AimoiaUd 

See  also  Habeas  Corpus. 

JUDGMENTS. 

Evidence — judfipnent  ef  conviction  on  plea  of  guilty — admissibility  in  subsequent  civil  action. 
Spain  V.  Oregon- Washington  R.  etc.  Co.   (Ore.),  1104.  Annotaied 

See  also  Appeal  aad  Error. 

JUDIGIAIi  NOTICED 

Business  methods — judicial  notice  of  practicability  of  labeling  seed.    State  v.  McKay  (Tenn.), 

158. 
Federal  census — judicial  notice  of  facts  appearing  in  federal  oenaus.    Hill  v.  Rae  (M<»t.), 

210. 

JUDICIAI.  POWER. 
See  Conatitatioaal  Law. 

JUDICIAI*  PROCEEDIKGS. 

See  Libel  and  Slander. 

JURISDICTION. 
See  Appeal  aad  Error;  Coarts;  Creditors'  Bills;  False  Pretenaes;  Habeas  Corpas. 
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jmT. 

Custody  and  conduct — examination  of  articles  not  in  evidence.    Koberts  ▼.  State  (Neb.),  1040. 

Right  to  jury  trial — validity  of  statute  permitting  waiver.  Hunter  v.  Colfax  Consolidated 
Coal  Co.    (Iowa),  803. 

Selection    of    jury — ^peremptory    challenges — ^rights    of    joint   parties.      Yonkus    v.    MeKay 

(Mich.),  458.  Annotated 

See  also  Appeal  amd  Eorror;  Argument  of  Cemnsel;  Oramd  Jw7f  Verdiot;  Vie^ar. 

JUSTIFIOATION. 

See  Libel  and  Slander. 

KHJTS. 
See  Briek  Kilns. 

KNOWIiEDaE. 
See  Antomobiles;  Frand;  Master  and  Serrant. 

liACHES. 

Nuisances — delay  in  proceeding  against  nuisance  as  barring  relief.     Face  ▼.  Cherry   (Va.), 

418. 

UUtDLOItD  AND  TENANT. 

Leases — action  by  assignee  of  lease  against  landlord-^admisslbility  of  declarations  of  assignor. 
Streit  V.  Wilkerson   (Ala.),  378. 

action  by  assignee  of  lease  against  landlord — ^propriety  of  cross-examination  of  plain- 
tiff.   Streit  V.  Wilkerson  (Ala.),  368. 

option  to  terminate  lease — construction.    Citisens  Bank  Bldg.  v.  L.  &  £.  Wertheimer 


( Ark. ) ,  620. 
Liability  of  landlord — duty  to  keep  premises  safe.    Gallagher  v.  Murphy  (Mass.),  594. 

duty  to  light  passageway  common  to  tenants,    Gallagher  v.  Murphy  (Mass.),  594. 

Annotated 
fall  of  tenant's  guest  on  stairway — contributory  negligence.     Gallagher  v.  Murphy 

(Mass.),  694. 
-^—  liability  to  guest- of  tenant.    Gallagher  v.  Murphy  (Mass.),  694. 


LAW. 

Constitution  as  "law."    State  v.  Brantley  (Miss.),  723. 


See  Landlord  and  Tenant;  Mines  and  Minerals. 

LEGISLATIVE  CliASSITIOATlbN. 
See  Constitntional  Law. 

LETTERS. 

Mailinff  of  letter — sufficiency  of  evidence  to  show  mailing  of  letter.    Hummelshime  t.  State 

( Md. ) ,  1072.  •  Annotated 

Receipt  of  letter — ^presumption  of  receipt  of  letter.     Corry  ▼.  Sylvia  y  Cia.   (Ala.),  1052. 

Annotated 

presumption  of  receipt  of  postal  card.    HoUoman  v.  Southern  R.  Co.  (K.  Car.)»  1069. 

AnMOi€ited 
Bee  also  Libel  and  Slander. 

LIBEL  AKD  SLAKDfiB. 

Actionable  words — charging  hypocrisy  as  libelous.    Newby  Y.  Times-Mirror  Oo.  (Cal.),  186. 

humorous  publication  as  libelous.    Newby  ▼,  Times-Mirror  Co.   (Cal.),  186, 

■      liability  for  defamation  of  deceased  person.     State  v.  Haffer   (Wash.),  229. 

Annotated 
newspaper  cartoons  as  libelous.    Newby  v.  Times-Mirror  Co.  (Cal.),  186.      Annotated 


Corporations — liability  of  corporation  for  libel  or  slander.    Southen  Ice  Co.  v.  Black  (Tenn.), 

696. 
Criminal  libel  statute  as  infringing  liberty  of  speech.     State  t.  Haffer    (Wash.),  229. 
Defenses — ^truth  as  ju8tificatioQ-~charge  of  hypocrisy.    Newby  v.  Times-Mirror  Co.   (Cal.), 

186. 

truth  as  justification — proof  of  act  without  criminal  intent.    Newby  v.  Times-Mirror 

Co.  (Cal.),  186. 

truth  as  justification — right  to  prove  under  general  denial.    Conrad  v.  Roberts  (Kan.  i , 

991. 
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Eyidence— reputation  ol  plaintifi^-~effect  of  reoeiving  proof  out  of  carder.    Conrad  t.  Roberts 

(Kan.).  891. 
In&tructionsr-confining  charge  to  issues.    Newbj  v.  Times-Mirror  Co.   (Cal.),  186. 
Privileged  communications — common  interest  in  subject-matter — general  rule.     Southern  Ice 

Co.  y.  Black  (Tenn.),  095.  , 

communication  between  husband  and  wife  as  privileged.    Conrad  v.  Roberts   (Kan.), 

891.  ■    ■  1.  Annotated 

— letter  mailed  to  person  defamed  thereby  as  privileged.  Cartwright-Caps  Co.  v.  Fischel 

(Miss.),  985. 

loss  of  privilege — effect  of  presence  of  thu-4  person  not  interested.     Southern  Ice* 

Co.  V.  Black  (Tenn.),  695.  Annotated 

loss  of  privilege — effect  of  presence  of  third  perion".    Conrad  v.  Roberts  (Kan.),  801. 

malice  avoiding  privilege — burden  of  proof.    Southern  Ice  Co.  t.  Black  (Tenn.)»  695. 

political  criticism  as  privileged.    Newby  v.  Times-Mirror  Co.   (Cal.),  186. 

propriety  of  raising  question  of  privilege  by  motion  for  directed  verdict.     Southern 

Ice  Co.  V.  Black  (Tenn.),  695. 

statement  by  attorney  in  judicial  proceeding  as  privileged.     LaPorta  v.  Leonard 


(N.  J.),  167.  '  •         Annotated 

Publication   of   libel — dictation   to  stenographer   as   publication.     Cartwright-Caps   Co.   v. 

Fischel  (Miss.),  986.  Annotated 

LIBERTY  OF  SF^IECH. 
See  Idbel  and  Slander. 

UCENSES. 

Automobiles — ^license  tax  for  use  of  public  roads — exception  in  favor  of  nonresidents  as  affect- 
ing validity.     State  v.  Lawrence   (Miss.),  322.  Annotated 

license  tax  for  use  of  public  roads — necessity  of  uniformity.     State  v.  Lawrence 

(Miss.),  322. 

license  tax  for  use  of  public  roads — ^validity  generally.     State  v.  Lawrence   (Miss.), 

322. 

Classification  of  occupations — ^power  of  legislature.    Slate  r^  Osl^ome   (Iowa),  497. 
Enforcement  of  license  tax — due  process  of  law.    State  v.  Osborne  (Iowa),  497. 
Excessive  license  taxes — ^validity   eenerally'     State  v.  Osborne    (Iowa),   497. 
Transient  merchants — ^validity  of  license  tax  act.     State  v.   Osborne    (Iowa),   497. 

Annotated 
Uniformity   of   license   taxes — necessity.     State  v.   Osborne    (Iowa),   497. 
See  also  Int%94oi^ti]as  UL^Liiora. 

)[ipEBfS* 
See  M eolianio'a  Idena;  Mortsases;  Sales. 

UFE  SXPEOTANCT. 
f(ee  ]>«n&ac9a.    •    < 

una  IHi917Bl]l0E. 

Action  on  policy — sufficiency  .q|  answan    Dibble  v.  Reliaiioa diif e  Ins.  Co.   (Cal.),  34. 
Construction  of  policy — affect  of  incontestable  clause — effect — ^breach  of  warranty.     Dibble 
V.  Reliance  Life  Ins.  Co.  (Cal. ) ,  34.  \ 

effect  of  incontestable  clause — fraud  of  insjired.    Dibble  v.  Reliance  Life  Ins.   Co. 

(Cal.),   34;   Duvall  v.  National   Ins.   Co.    (Ida.),   1112. 

effect  of  incontestable  clause — ^iUness  of  insured  at  issuance  of  policy.     Dibble  v. 


Reliance  Life  Ins.  Co.  (Cal.),  34.' 

—  effect  of  incontestable  clause — pcffioyaaBlied  to  employee  of  insurer.    Dibble  v.  Reliance 

Life  Ins.  Co.    (Cal.),  34. 

effect  of  incontestable  clause^-^yali^ity  ol  provision  in  contract  modifying  statute. 


Duvall  V.  National  Ins.  Co.  (Ida.),  1132, 
Insance  person — ^power  of  court  to  order  premiums  paid  on  life  insurance  policv.     Depue  v. 

District  of  Columbia  (D.  C),  414. 
Parent  and  child — policy  taken  by  parent  on  life  of  child — rights  on  life  of  child — rights  of 

parties.     Burke  v.  Prudential  Ins.  06.   (Mass.),- 641.  Awnoiated 

Premiums — effect  of  failure  to  pay.     Burke  v.  Prudential  Ins.  Co.   (Mass.),  641. 

/  IJOH17MG  PASSAGEWAYS. 

See  liandlord  and  Tenant. 

LIMITAISair  OF  AGTHMn. 

Building  contracts-^llmitatlon  of  time  for  suit — effect  of  abaBdomnent  of  work.     Comey  v. 
United  Surety  Co.  (N.  Y.),  424. 
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UMTTATIOK  OF  ACTIOKtS  —  Oontliiwed. 

Foreign  corporationfl— -right  to  plead  statute  of  limitations.     Comer  r.  United  Surety  Co. 

(N.  Y.),  424. 
Stock  and  stockholders — action  hj  stockholder  for  accounting — ^limitation  of  actions.    Yeaman 

▼.  Galveston  City  Co.  (Tex.),  191. 
Tolling  statute — ^absence  from   jurisdiction.     Comey  ▼.  United   Surety  Co.    (N.  Y.),  424. 

UMITATION  OF  UABILITT. 
See  Carrien  of  Goods. 

UMITIKO  I88UEB. 
See  Appeal  and  ISvror* 

IJKE  OF  TITLE, 
See  Reeordii&K  Aeta* 

IiI8  FENDSNB. 

EfiTect  of  suit  in  federal  court.    Tennis  Coal  Co.  v.  Sackett  (Ky.),  629. 
Scope  of  lis  pendens  statute.    Tennis  Coal  Co.  ▼.  Sackett  (Ky.),  629. 

LIVE  STOCK. 
See  Carriers  of  Passenicera, 

LOANS. 
See  AKrienlture. 

LOCAL  ASSESSMENTS. 

See  Taxation. 


LOSS  OF  FINGER. 
See  Workmen's  Compensatiom  Aot«» 

LUNACY. 
See  Insanitj. 

MAILING. 
See  Letters;  Meelianies'  Liens;  Stoek  and  StoolAaldors. 

MAINTENANCE. 
Seo  Insanity. 

MAUCB. 
See  Llbol  and  Slander. 


See  Pkysieians  and  Snrcoona, 


See  Master  and  Serrant. 
MARITIME  LAW. 


See  Eminent  Bomain. 


See  Eleetions. 


Common-law  marriage — ^validity.     Zie^ler  v.  P.  Cassidy's  Sons  (N.  Y.),  248. 
Seo  also  Appeal  and  Errori  DiToree. 

MASTHR  AND  SERVANT. 

Injury  to  servant — assumption  of  risk — abolition  of  defenae^-eifect.    Hunter  ▼.  Oolfaz  Coa« 
solidated  Coal  Co.  (Iowa.),  803. 
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MASTER  AND  SERVANT  —  CratlnMd. 

Injury  to  serrant — assumption  of  risk — proof  of  knowledge  of  danger.    Cincinnati,  etc.  R.  Go. 
T.  MeCullom  (Ind.),  1166. 

.duty  of  master  to  furnish  safe  place  to  work.     Kimbol  v.  Industrial  Accident  Com- 
mission (Cal.),  312. 

federal  employer's  liability  act— effect  of  suing  under  state  statute.    Louisville,  etc. 


R.  Co.  V.  Carter  (Ala.),  292. 

—  federal  employer's  liability  act — ^maritime  employees  as  within  act.    Southern  Pacific 

Co.  V.  Jensen  (U.  S.)  900. 

federal  employer's  liability  act — railroad  employees  as  within  act.     LouisYille,  etc. 


R.  Co.  ▼.  Carter   (Ala.),  292. 
—  fellow  servants — ^what  constitutes  "superintendence."    Louisville,  etc.  R.  Co.  v.  Carter 
( Ala. ) ,  292. 

workmen's  compensation  act — ^alteration  of  award — allowance  for  injury  not  originally 


claimed  for.    Ehrhart  v.  Industrial  Accident  Commission  (Cal.),  465. 
—  workman's  compensation  act — average  annual  earnings — ^workman  employed  by  several. 
Western  Metal  Supply  Co.  v.  Pillsbury  (Cal.),  390. 

workmen's    compensation   act— construction    of    act — creation    of    absolute    liability. 


Hunter  v.  Colfax  Consolidated  Coal  Co.  (Iowa.)>  803. 

—  workmen's  compensation  act — effect  of  settlement — rights  of  workman  against  third 

person.    Viita  v.  Fleming  (Minn.),  678. 

workmen's  compensation  act — employees  within  act — ^maritime  employees.     Southern 


Pacific  Co.  V.  Jensen   (U.  S.),  900. 

—  workmen's  compoisation  act — employers  within  act — ^workmen  employed  by  several. 

Western  Metal  Supply  Co.  v.  Pillsbury  (Cal,),  390. 

workmen's  compensation  act-— enforcement  of  compensation — injury  outside  state  where 


contract  of  employment  was  made.    Douthwright  v.  Champlin  (Conn.),  612. 

—  workmen's  compensation  act — proceedings  to  obtain   compensation— construction  of 

finding.    Weber  v.  American  Silk  Spinning  Co.   (R.  I.),  153. 

workmen's    compensation    act — rejection    of    act    by    employer — defenses  abolished. 


Hunter  v.  Colfax  Consolidated  Coal  Co.  (Iowa.),  803. 
—  workmen's  compensation  act — review  of  award — questions  of  fact.     Weber  v.  Amer- 
ican Silk  Spinning  Co.  (R.  I.),  153. 

workmen's  compensation  act — right  to  eompensation-Hiuration  of  incapacity — finding 


sustained.    Weber  v.  American  Silk  Spinning  Co.  (R.  I.),  153. 
—  workmen's  compensation  act — ^right  to  compensation — injury  not  impairing  earning 
capacity.    Weber  v.  American  Silk  Spinning  Co.  (R.  I.),  153.  Annotated 

workmen's  compensation   act — total  disability — effect  of  previous  partial  disability. 


Weaver  v.  Maxwell  Motor  Co.  (Mich.),  238.  Annotated 

—  workmen's  compensation  act — validity  of  California  act.     Western  Metal  Supply  Co. 
V.  Pillsbury   (Cal.),  390. 

workmen's  compensation  act — ^validity  of  Iowa  act.     Hunter  v.  Colfax  Consolidated 


Coal  Co.   (Iowa.),  803. 

—  workmen's  compensation  act — what  constitutes  accident — wilful  act  of  third  person. 

Western  Me'Ul   Supply  Co.  v.  Pillsbury    (Cal.),  390. 

workmen's  compensation  act — what  constitutes  loss  of  finger.     Weber  v.  American 


Silk  Spinning  Co.  (R.  I.),  153. 
—  workmen's  compensation  act — what  is  aocident  arising  out  of  employment.  '  Kimbol 
V.  Industrial  Accident  Commission    (Cal.),  312;  Dennis  ▼.  A.  J.  White  k  Co.   (Eng.), 
326. 
See  also  liif  o  Imraraaoe. 


MATERIAI.S. 
See  Mecliaiiios*  Idena. 

MATTERS. 

^'All  matters" — meaning  of  term  as  used  in  order  of  settlement  of  action.     Middleton  v. 
Stone  (Ky.),  84.  Annotated 

MEASURE  OF  BAMAGES. 
See  Pawiagee. 


See  Welsl&ts  and 

MEOHAHICS'  UEHS. 

Enforcement — ^necessary    parties — ^general    contractor.      Brace,    etc.    Mill    Co.    v.    Burbank 

(Wash.),  739. 

nonjoinder  of  parties — waiver.     Brace,  etc.  Mill  Co.  v.  Burbank   (Wash.),  739. 

Homestead — mechanics^  lien  against  homestead  subsequently  declared.     Brace,  etc.  Mill  CJo. 

V.  Burbank  (Wash.),  739.  Annotated 
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MECHAKICS'  IiISNB -<- Contimnea. 

Lienable  items — cartage  of  materials.     Brace,  etc.  ^iill  Gu.  v.  Burbauk  (Wash.),  739. 
Notice  of  lien — construction  of  notice — ^person  claiming  lien.    Brace,  etc.  Mill  Co.  v.  Burbank 
(Wash.),  739. 

contents  of  notice — description  of  property.    Brace,  etc.  Mill  Co.  v.  Burbank  (Wash.), 

739. 

effect  of  defects  in  lien  claim.     Brace,  etc.  Mill  Co.  v.  Burbank  (Wa8b.)>  739. 

necessity  of  notice.    Brace,  etc.  Mill  Co.  v.  Burbank  (Wash,),  739. 

objection  to  claim — general  objection.    Brace,  etc.  Mill  Co.  v.  Burbank  (Wash.),  739. 

r-  signature  to  lien  claim.     Brace,  etc.  Mill  Co.  v.  Burbank   (Wash.),  739. 

sufficiency  of  mailing — incorrect  address.     Brace,  etc.  Mill  Go.  ▼.  Burbank  (Wash.), 


739, 

MEDICINE. 
8e«  Pliycician*  and  Svrs^oiuL 

MEETINGS. 
See  Stock  and  StooklioldeM. 

MERCHANTS. 
See  Traniient  Meroliante. 

MINES  AND  MINERALS. 

Adverse  possession — sufficiency  of  evidence  to  show  adverse  possession.     Tennis  Coal  Co.  ▼. 

Sackett  (Ky.),  629. 
"All  coal" — meaning  of  term  as  used  in  reservation  of  mineral  rights.    Stonegap  Colliery*  Co. 

V.  Hamilton   (Va.),  60.  Annotated 

Grant  of  lands — inclusion  of  particular  tract.    Tennis  Coal  Co.  v.  Sackett  (Ky.),  629. 
Injury  to  surface  from  mining  operations — admissibility  of  evidence  as  to  damage  to  other 

property.     Stonegap  Colliery  Co.  v.  Hamilton  (Va.),  60. 

admissibility  of  statement  by  owner  as  to  whether  hie  would  have  bought  property. 

Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 

certain  evidence  held  to  be  material.    Stonegap  Colli(*ry  Co.  v.  Hamilton  (Va.),  60. 

certain  evidence  held  to  be  irrelevant.    Stonegap  Colliery  Co.  v.  Hamilton  (Va.),  60. 

drying  up  of  springs — question  of  law  or  fact.     Stonegap  Colliery  Co.  v.  Hamilton 

(Va.),  60. 

proof  of  damage — immaterial  evidence.     Stonegap  Colliery  Co.  v.  Hamilton    (Va.), 

60. 

remote  or  speculative  damages — injury  to  premises  not  adjacent.     Stonegap  Colliery 

Co.  V.  Hamilton  (Va.),  60. 

right  of  owner  to  recover  for  damage  prior  to  purchase.     Stonegap  Colliery  Co.  ▼ 


Hamilton  (Va.),  60. 

Leases — construction  of  covenant  for  diligent  prosecution  of  work.     Ki^chelmacher  v.  Laird 
( Ohio ) ,  1117.  Annotated 

MINIMIZING  DAMAGES. 
See  Dantaeeo* 

MISREPRESENTATIONS. 
See  Frand. 

MISSTATEMENTS. 
See  Argnment  of  Counsel. 

IftO^TAUTY  TABUEUS. 
See  E-Hdenoe. 

MOBTeAOES; 

Construction — ^mortgage  of  income,  issueff  and  profits-^when  lien  attaches.    Morgan  ▼.  Dayton 

Coal,  etc.  Co.  (Tenn.),  42. 
Corporate  mortgages — ^meaning  of  ''all  property*'  as  used  in  corporate  mortgage.     Morgan 

▼.  Dayton  Coal,  etc.  Co.  ( Teniiw-) ,  42.  Annotated 
mortgage  by  foreign  corporation — effect  of  doing  business  without  authority.    Morgau 

V.  Dayton  Coal,  etc.  Co.  (Tenn.),  42. 
Property  subject  to  mortgage — ^property  consumable  in  use.    Morgan  v.  Dayton  Coal,  etc.  Co. 

(Tenn.),  42. 
Validity — reservation  of  possession — validity  as  against  creditors.    Morgan  v.  Dayton  Coal, 

etc.  Co.  (Tenn.),  42. 

See  aleo  Chattel  Mortgasec. 
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MOTXON8. 
See  Trial. 

MOTIVE. 
B^e  Conipiraoy. 

MOTOR  VEHICIAS. 
See  Antemobiles. 

MinnCIPAL  CORPOBATIOKS. 

AniamU— Talidity  of  ordinaooe  x^^laiing  keeping  of  cattle  witbia  mmielpal  Umita.    Ex  p. 

BrouBsard  (Tex.),  919.  Ammotated 

Definition  of  municipal  corporation.    Sutter  y<  Milwaukee  Board  of  Fire  Underwritera  (Wis.), 

682. 
Drainage — enlargement  ol  sewer — ^power  of  court  to  compel.     Detroit  t.   Highland  Park 

(Mich.),  297.  Aumoiated 

Fire  underwriters  as  constituting  municipal  corporation.    Sutter  v.  Milwaukee  Board  of  Fire 

Underwriters  (Wis.),  682. 
Officers — removal — ^nature  and   requisites  of  proceeding   for   removal — fairness  and  impar- 
tiality.   Hawkins  ▼.  (I!ommon  Council   (Mich.),  700. 
removal — ^power  of  municipality  to  remove.    Hawkins  v.  Common  Council  (Mich.)* 

700. 
removal — ^procedure  for  removal — necessity  of  prescrihing  rules.    Hawkins  v.  Common 

Council  (Mi43h.),700. 

removal — ^removal   for  acta  during  previous  term.     Hawkins  v.   Common    Council 


(Mich.),  700. 
Ordinances — ^title  and  preamble  as  parts  of  ordinance.     Dnquesne  Light  Co.  ▼.  Pittsburgh 

(Pa.),  53^4. 

violation  of  ordinance  as  negligence.    Hoopes  v.  Creighton  (Neb.),  847. 

■        when  ordinance  becomes  effective.    People  v.  Snow  (lU.),  992. 
Powers — construction  of  home  rule  charter.    Woodburn  v.  Public  Service  Conmiission  (Ore.), 

906. 
—  origin  of  charter  powers  of  municipality  as  being  in  police  power  of  state.    State  v. 

Merchants'  Exchange  (Mo.),  871. 

power  to  regulate  rates.    Woodburn  v.  Public  Service  Commission   (Ore.),  996. 


Streets — use  by  eiectric  company'^revocation  of  right.  Duquesne  Light  Co.  v.  Pittsburgh 
(Pa.),  534.  Annotated 

use  by  steam  roller — liability  for  frightening  horse.    Tanner  v.  Culpeper  Construction 

Co.   (Va.),  794.  Annatated 

use  by  telegraph   company — creation   of  contract — municipal  regulation.     Vandalia 


V.  Postal  Telegraph-Cable  Co.  (IlL),  523. 

use  by  telegraph  company — revocation  of  riight.    Vandalia  v.  Postal  Telegraph-Cable 

Co.  (111.),  523.  Annotated 

use  by  telephone  company — revocation  of  right.    State  v.  Iowa  Tel.  Co.  (Iowa),  539. 

Annotated 
Telegraphs   and   telephones — power  of  municipality  to  regulate  telephone   lines.     State   v. 
~Iowa  TeL  Co.  (Iowa),  639. 

power  of  municipality  to  regulate  telephone  rates.    Woodburn  v.  Public  Service  Com- 
mission (Ore.),  996. 

KAMES. 

Presumption  ol  identity  of  person  from  identity  of  namye— rconfiloting  presumptions.    State 
V.  Kilmer  (N.  Dak.),  116.  AntMtated 

See  also  DeteoilTes. 


See  Counties. 

NEGLIGISNCE. 

Automobiles — ^manufacturer — liability    to    ultimate    purchaser    for    defect    in    construction. 
Cadillac  Motor  Car  Co.  v.  Johnson  (U.  S.),  581.  Annotated 

negligence  of  driver — duty  at  crossing.    Crawford  v.  McElhinney  (Iowa),  221. 

negligence  of  driver — instructions.    Crawford  v.  McElhinney   (Iowa),  221. 

negligence  of  driver — liability  of  owner — car  driven  by  wife.    Crawford  v.  McTSlhinney 

(Iowa),  221.  '  Annotated 

negligence  of  driver — negligence  imputed  to  occupant  of  automobile.     Crawford  ▼. 


McElhinney  (Iowa),  221. 
—  negligence  of  driver — sufficiency  of  evidence  of  negligence.     Crawford  t.  McElhinney 
(Iowa),  221. 
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NEGUOBNOE—  Oontinued. 

Carriers  of  goods — common-law  liability — right  to  assume — effect  of  interstate  commerce  law. 
Grice  v.  Oregon- Washington  R.  etc.  Co.   (Ore.),  645. 

conversion  bv  carrier — remedies  of  shipper.     Erie  R.  Co.  v.  Steinberg   (Ohio),  661. 

— •  duty  of  consignee  to  receive  damaged  goods.    Holloman  v.  Southern  R.  Co.  (N.  Car.), 

1069. 

limitation  of  liability — ^agreed  valuation  of  goods — sufficiency  of  evidence.     Grice  v. 

Oregon- Washington  R.  etc.  Co.   (Ore.),  645. 

limitation    of    liability — authority    of    agent    of    shipper    to   consent   to   limitation. 

Grice  v.  Oregon- Washington  R.  etc.  Co.   (Ore.),  645. 

limitation  of  liability — burden  of  proving  limited  liability.     Grice  v.  Oregon-Wash- 
ington R.  etc.  Co.  (Ore.),  645. 

limitation  of  liability — power  of  carrier  to  limit  liability.     Erie  R.  Co.  ▼.  Steinberg 


(Ohio),  661. 

Carriers  of  passengers — ^arrest  of  passenger  by  conductor — liability  of  carrier.     Spain  ▼. 
Oregon -Washington  R.  etc.  Co.  (Ore.),  1104. 

liability   of  carrier   for  injury  to   person   in  charge  of  live  Btock.     McGregor   v. 

Great  Northern  R.  Co.  (N.  Dak.),  141.  Annotated 

Contributory  negligence — as  question  of  law  or  fact.     McGregor  ▼.  Great  Northern  R.  Co. 
(X.  Dak.),  141. 

burden  of  proving — necessity  of  instruction.     Marth  v.  Kingfisher  Commercial  Club 

(Okla.),  235. 

Death  by  wrongful  act— excessiveness  of  damages.     Crawford  t.  McElhinney   (Iowa),  221. 

survival  of  action — death  of  injured  person — common-law  rule.     Cincinnati,  etc.  R. 

Co.  V.  McCullom    (Ind.),  1166. 

survival  of  action — death  of  injured  person — validity  of  statute  providing  for  sur- 


vival of  action.    Cincinnati,  etc.  R.  Co.  v.  McCullom  (Ind.),  1165.  Annotated 

Escrows — unauthorized  delivery  bv  escrow  holder— certain  evidence  held  admissible.    North- 
ern Trust  Co.  V.  Bruegger  (N.  Dak.),  447. 

unauthorized  delivery  by  escrow  holder— election  between  defenses.     Northern  Trust 

Co.  V.  Bruegger   (N.  Dak.),  447. 

unauthorized  delivery  by  escrow  holder — instructions  approved.    Northern  Trust  Co. 


V.  Bruegger   (N.  Dak.),  447. 
—  unauthorized    delivery    by    escrow    holder — rights    of    parties.      Thornhill   y.    Olson 
(N.  Dak.),  427.  Annotated 

unauthorized  delivery  by  escrow  holder — rights  of  parties.     Northern  Trust  Co.  v. 


Bruegger    (N.  Dak.),  447.  Annotated 

Fire  insurance  patrol — liability  for  tort.    Sutter  v.  Milwaukee  Board  of  Fire  Underwriters 

(Wis.),  682.  Annotated 

Innkeepers — liability  for  injury  to  guest  by  fire.    Hoopes  v.  Creighton  (Neb.),  847. 
Intoxicating  liquors — civil  damage  act — certain  evidence  in  action  under  civil  damage  act 

held  admissible.    Yonkus  v.  McKay  (Mich.),  458. 
• civil  damage  act — cross-examination  of  plaintiff  in  action  under  civil  damage   act 

held  proper.    Yonkus  v.  McKay  (Mich.),  458. 

civil  damage  act — instructions  in  action  under  civil  damage  act  sustained.     Yonkua 


V.  McKay  (Mich.),  458. 
Landlord  and  tenant— duty  of  landlord  to  keep  premises  safe.    Gallagher  v.  Murphy  (Mass.), 

594. 
duty  of  landlord  to  light  passageway  common  to  tenants.     Gallagher  v.  Murphy 

(Mass.),  504.  Annotated 

fall  of  tenant's  guest  on  stairway— contributory  negligence.     Gallagher  v.  Murphy 


(Mass.),  594. 

liability  of  landlord  to  guest  of  tenant.    Gallagher  v.  Murphy  (Mass.),  594. 


Master  and  servant — assumption   of  risk — abolition  of  defense— effect.     Hunter  ▼.  Colfax 
Consolidated  Coal  Co.   (Iowa),  803. 

assumption  of  risk — proof  of  knowledge  of  danger.     Cincinnati,  etc.  R.  Co.  t.  Mc- 
Cullom  (Ind.),  1165. 

duty  of  master  to  furnish  safe  place  to  work.    Kimbol  v.  Industrial  Accident  Com- 


mission  (Cal.),  312. 

—  federal    employer's   liability   act— effect   of   suing   under    state   statute.     Louisville, 

etc.  R.  Co.  V.  Carter   (Ala.),  292. 

federal  employer's  liability  act — ^maritime  employees  as  within  act.    Southern  Pacific 


Co.  V.  Jensen  (U.  S.),  900. 

—  federal  employer's  liability  act — railroad  employees  as  within  act.     Louisville,  etc. 

R.  Co.  V.  Carter  (Ala.),  292. 

fellow    servants — ^what    constitutes    "superintendence.*'      Louisville,    etc.    R,    Co.    ▼. 


Carter  (Ala.),  292. 

—  workmen's  compensation  act — alteration  of  award — allowance  for  injury  not  originally 
claimed  for.    Ehrhart  v.  Industrial  Accident  Commission  (Cal.),  465. 

workmen's  compensation  act — average  annual  earnings — workman  employed  by  sev- 


eral.    Western  Metal  Supply  Co.  v.  Pillsbury   (Cal.),  390. 
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KEGLIGENOE  ^  Ckmtlmued. 

Master  and  terYani— -workmen's  compensation  act — construction  of  act— -creatioai  of  abaolttto 
liability.    Hunter  v.  Colfax  Consolidated  Coal  Co.  (Iowa),  803. 

workmen's  compensation  act — effect  of  settlement-^riglits  of  workman  against  third 

person.    Viita  v.  Fleming  (Minn.),  678. 

workmen's  compensation  act — employees  within  act — maritime  employees.     Southern 

Pacific  Go.  V.  Jensen   (U.  S.),  900. 

workmen's  compensation  act— employers  within  act — ^workman  employed  by  several. 

Western  Metal  Supply  Co.  v.  Pillsbury  (Cal.),  300. 

workmen's    compensation    act — enforcement    of    compensation — injury    outside    state 

where  contract  of  employment  was  made.     Douthwright  ▼•  Champlin   (Conn.),  512. 

workmen's  compensation  act — proceedings  to   obtain   compensation — construction   of 

finding.     Weber  v.  American  Silk  Spinning  Co.   (R.  I.),  153.  . 

workmen's  compensation  act — rejection  of  act  by  employer — defenses  abolished.  Hun- 
ter ▼.  Colfax  Consolidated  Coal  Co.  (Iowa),  803. 

workmen's  compensation  act — review  of  award — questions  of  fact.    Weber  ▼.  American 

Silk  Spinning  Co.   (R.  I.),  153. 

workmen's  compensation  act — right  to  compensati«li — duration  of  incapacity — find- 
ing sustained.     Weber  v.  American  Silk  Spinning  Co.   (R.  I.),  153. 

workmen's  compensation  act — aright  to  compensation — injury  not  impairing  earning 

capacity.    Weber  v.  American  Silk  Spinning  Gq.   (R.  I.),  153.  Annotated 

workmen's  compensation  act — total  disability — effect  of  previous  partial  disability. 

Weaver  v.  Maxwell  Motor  Co.  (Mich.),  288.  Annotated 

workmen's  compensation  act — ^validity  of  Callfoniia  act.    Western  Metal  Supply  Co. 

V.  Pillsbury    (Cal.),  390. 

workmen's  compensation  act — validity  of  Iowa  act.     Hunter  ▼.  Colfax  Consolidated 

Coal  Co.    (Iowa),  803. 

workmen's  compensation  act — what  constitutes  accident — wilful  act  of  third  person. 

Western  Metal  Supply  Co.  v.  Pillsbury   (Cal.),  390. 

workmen's  compensation  act — what  constitutes  loss  of  finger.     Weber  v.  American 

Silk  Spinning  Co.  (R.  I.),  153. 

workmen's  compensation  act — ^what  is  accident  arising  out  of  employment.    Kimbol 


'   T.  Industrial  Accident  Commission   (Cal.),  312;  Dennis  v.  A.  J.  White  &  Co.    (£ng.), 
325. 
Mines  and  minerals — injury  to  surface  from  mining  operations — admissibility  of  evidence  of 
damage  to  other  property.    Stonegap  Colliery  Co.  v.  Hamilton  (Va.),  60. 

injury  to  surface  from  mining  operations — admissibility  of  statement  by  owner  as 

to  whether  he  would  have  bought  property.     Stonegap  Colliery  Co.  v.  Hamilton  (Va.)^ 
60. 

injury  to  surface  from  mining  operations— certain  evidence  held  to  be  immaterial. 


Stonegap  Colliery  Co.  v.  Hamilton  (Va.),  60. 

—  injury  to  surface  from  ntining  operations — certain  evidence  held  to  be  irrelevant. 

Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 

injury  to  surface  from  mining  operations— drying  up  of  springs— question  of  law 


or  fact.     Stonegap  Colliery  Co.  v.  Hamilton    (Va.),  60. 
-^  injury  to  surface  from  mining  operations — proof  of  damage — immaterial  evidence. 
Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 

—  injury  to  surface  from  mining  operations — ^remote  or  ^culative  damages — injury  to 
premises  not  adjacent.    Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 

injury  to  surface  from  mining  operations*-right  of  owner  to  recover  for  damage 


prior  to  purchase.     Stonegap  Colliery  Co.  v.  Hamilton   (Va.),  60. 
Physicians  and  surgeons — duty  of  physician  to  patient — workman  treated  at  company  hos- 
piUl.     Viita  v.  Fleming   (Minn.),  678. 

excessiveness  of  damages  for  malpractice.    Viita  v.  Fleming  (Minn.),  678. 

propriety  of  instructions  in  action  for  malpractice.    Viita  v.  Fleming   (Minn.),  678. 

sufficiency  of  evidence  of  negligence  by  physician.     Viita  v.  Fleming    (Minn.).  678. 

Street  railways — injury  to  team  on  track — negligence  incapacitating  company  from  avoiding 

injury.     Columbia  Bithulitic  v.  British  Columbia  Electric  R.  Co.  (Can.),  756. 

Streets  and  highways — use  of  street  by  steam  roller — liability  for  frightening  horse.    Tanner 
V.  Culpeper  Construction  Co.  (Va.),  794. 

Theaters  and  amusements — entertainment  not  for  profit — personal  injury — liability  of  pro- 
moter.   Marth  v.  Kingfisher  Commercial  Club  (Okla.),  235.  Annotated 

Torts — persons  liable — ^person  aiding  or  encouraging  conmiission  of  tort.    Ratcliffe  v.  Walker 
(Va.),  1022. 

Violation  of  statute  or  ordinance  as  negligence.    Hoopes  v.  Creighton  (Neb.),  847. 
Sea  also  Aetions;  Damages. 

MEWIiT  DISCOVERED  EVIDENCE. 
See  New  Trial. 
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Pablication  in  ringle  edition  of  newspaper  as  sufficient  pvblicatioii.    People  ▼.  Snow   (III.), 
902.  Annotated 

8e0  mlco  Idliel  and  Slander. 

NBW  TBIAIi. 

Argument  of   counsel — ^misstatements   as   ground   for  new   trial.     Northern   Trust   Oo.   ▼. 

Bruegger   (N.  Dak.),  447. 
Qrant  of  new  trial  as  matter  of  right — construction  of  statute.    Giiehrist  v.  Hatch   (Ind.), 

1030. 
Newly  discovered  evidence — discretion  of  court  as  to  granting  motion.     McGregor  r.  Great 

Northern  R.  Co.  (N.  Dak.),  141. 

showing  iijsufficient.    Northern  Trust  Co.  v.  Bruegger   (N,  Dak.),  447. 

— —  showing  of  diligence  required.    McGregor  v.  Great  Northern  R.  Co.  (N.  Dak.),  141. 

See  also  Appeal  aad  Error. 

KONJOINDER. 
Bee  Parties  to  Aettons. 

irONBESIDEllTS. 
See  Automobilea. 

NOTES. 
See  Bills  and  Notes. 

NonoE. 

See  Arbitration  and  Award;  Meclianics*  Liens;  Beeordinc  Aots;  Stook  and  Stoek- 

holders. 

NtnSANCES. 

Brick  kiln  as  nuisance.    Face  v.  Cherry  (Va.),  418.  Annotated 

Delay  in  proceeding  against  nuisance  as  precluding  relief.    Face  ▼   Cheriy  (Va.)«  418.    . 

OBITER  BICTA. 
See  Stare  Beeisis. 

OBJECTIONS. 
See  Publie  Serriee  Commissions;  TriaL 

OCCT7PATXON. 
Bee  Use  and  Ooempation. 


OCCUPATIONS. 
See  Ideenses.. 

OFFICERS. 
See  Mnnieipal  Corporations. 

OPINION  EVIDENCE. 

See  Eridenee. 

OPTIONS. 

See  Landlord  and  Tenant. 

ORAL  CONTRACTS. 

See  Fire  Insnranee. 

ORBERS. 
See  Pnblio  Serriee  Commissiens. 

ORDINANCES. 

See  Mnnioipal  Corporations. 


See  Tbeaters  and  Amnsements. 

OVERHEARING  CONVERSATION. 
See  Libel  and  Slander. 
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OWKEM  or  FRBMI8EB. 

B6«  Landlord  and  Tenant. 

PARElfT  ANB  OHILB. 

Alienation  of  affections — liability  of  parent  for  alienation  of  affeetipns.  Kleist  v.  Breitung 
(U.  S.),  1014.   .  Annotated 

Life  insurance— ^policj  taken  hj  parent  on  life  of  child — righta  of  parties,  ^urke  y.  Prudential 
Ina.  Co.  (Mass.) 9  641.  Annotated 

PARI   DEUOTO. 
See  Uloffal  Oontraots. 

PARpI.  EVIDENCE. 

Collateral  writing — admissibility  of  evidence  as  to  contents  of  ooUateral  writing.    HoUoman 

V.  Southern  R.  Co.  (N.  Car;),  1009..  '         •  ' 

Incomplete   writing — admissibility   of   parol  evidence   to  explain.     Northern   Trust  Co.   y. 

Bruegger  (N.  Dak.),  447. 
Wills — ^parol  eyidence  in  aid  of  construction  of  wilL    McDermott  y.  Scully   (Conn.),  407. 

PARTIBB  TO  AOnOlfS* 

Mechanies'  li9ns — enforcement — necessary  parties — ^general  contractor.     Bracii,  etc.  Mill  Co. 

y.  Burbank   (Wash.),  739. 
— r^ —  enforce;ment— nonjoinder  of  parties — ^waiyer.    Brace,  eta  Mill  Clo.  T.  Burbank  (Wash.), 

739 
Misjoinder  of  parties— effect.    Ratdiffe  y.  Walker  (Va.),  1022. 

Soo  also  Jmvjr. 

PAMAOSWAT8. 
See  Landlord  and  Tenant. 


PASSES. 
See  Oaiviere  of  PassonsoMi. 

PATENT. 
Seo  Piilille  Lands.' 

PATBOL. 

See  Fire  Insnranoo. 

PATMEI^T. 

Eyidence — certain  eyidence  held  to  be  admissible  to  show  payment.    Corry  y.  Sylyia  y  Cia. 

(AU.),  1062. 
Presumption  of  payment — ^possession  of  draft  by  third  person  as  creating  presumption  of 
payment.    Corry  y.  Sylyia  y  Cia.   (AU.),  1052. 
See  also  Threats. 

•  •-  '« 

PENDING  APPEAL. 

Meaning  of  "pending  appeal."     Cincinnati,  etc.  R.  Co.  "^^  McCull<Hn    (Ind.),  1165. 


So«  Jni^. 

PERPETUITIES. 

Charity— gift  to  public  charity  as  witiiin  mie  against  fcrpetuities.    Matter  of  MacDowell 
(N.  Y.),  868.  , 

n»soiiAL  iMta^oms. 

See  iQony^sAon. 


Soo  AntomobUfSiii  D^ntiVf  ^f  Nesliffenoe.  . 

PERSONAL  BSPBESBNTATIVES. 

Soo  Banks;  EMootttoro  aoid  Admlmlktrators. 
Abb.  Cas.  1917B. — 79. 
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FHTSICIAN8  AKB  SUBOEONS. 

Breach  of  contract  to  attend  piatienit*~^funa|[e8  fckr  br«aeh«*-^eKemplary  damages.     Hood  v. 
Afoffett  (Miss.),  410.  Annotaicd 

damages  for  breach — mental  on^^ish.     fiond  v.  Moffetbt   (Miss.),  410. 

defenses — attendance  on  another  patient.     Hood  v.  Moffett    (Miss.),  410. 

Malpractice — excessiveness  of  damages.     Viita  v.   Fleming   (Minn.),  678. 

propriety  of  instructions.     Viita  v..  pleiuing  (Minn.),  678. 

relation  between  physician  and  patient — workman  treated  at  company  hospital.    Viita 

V.  Fleming  (Minn.),  678. 

suflficiency  of  evidence  of  negligence  by  physician.    Viita  v.  Fleming  (Minn.),  678. 


Practice  of  medicine — chiropractic  as  practice  of  medicine.     Board  of  Medical  Examiners  v. 
Freenor   (Utah),  1156. 

injmiction  against  unlawful  practice.    Board  of  Medical  Examiners  v.  Freenor  (Utah), 

1156. 

PI^CE  OF  MARK. 
See  Eleotions. 

PLACE  OF  TRIAK 
See  Trial. 

PLEADING. 

Amendment — action  on  fire  insuramo  porlicj^^avKaidiiieiit  ol  pleading — cause  of  action  not 
changed,    Hoyal  Ina.  Co.  v.  Walker  Lumber  Co.  (VVyo.),  1174. 

effect  of  amended  pleading  on  previous  pleading.     Dibble  v.  Heliance  Life  Ins.  Co. 

(Cal.),  34. 

Creditors'  bills— requisites  of  bill — allegation  of  fraud.     Morgan  ▼.  Davton  Coal,  etc  Co. 

(Tenn.),  42. 
Demurrer — truth  of  pleading  assumed.     Gilchrist  v.  Hatch    (Ind.),  1030. 
Fire  insurance — arbitration — avoidance  of  arbitration — pleading.     Second   Society  v.  Koyal 

Ins.  Co.   ( Mass. ) ,  491. 
Form  of  pleading  generally — statement  of  conclusions.     Stonegap  Colliery  Co.  v.  Hamilton 

(Va.),  60. 
Fraud — necessity  of  alleging  knowledge  of  falsity.     Corry  v.  Sylvia  y  Cia.  (Ala.),  1052. 

sufficiency  of  pleading  generally.     Corry  r.   Sylvia  y  Cia.    (Ala.),  1052. 

Inconsistent  defenses — aright  to  .fiead.     Dibble  v.   Reliance  Iiife   Ins.   Co.    (Cal.),  34. 
Libel  and  slander — right  to  prove  truth  of  charge  under  general  denial.     Conrad  v.  Roberts 

(Kan.),  891. 
Life  insurance — action  on  policy — suQlciency  ol  answer.     Dibble  v.  Reliance  Life  Ins.   Co. 

(Cal.),  34. 
Objection   to   pleading — effect  of   failure  to  obj<>ci  promptly.     Cooper  ▼.   Hillsboro  Garden 

Tracts  (Ore.),  840. 
Rescission   of  contract — pleading — svlffi'ciency   of   allegation   of   fraud.     Cooper   v.   Hillsboro 

(harden  Tracts   (Ore.),  840. 
Supplementtal  pleading — relation  to  original.     Cincinnati,  etc,  R.  Co.  v.  McCullom    (Ind.), 

••    1165. 
Trespass — sufficiency  of  declaration — failure  to  identify  form  of  action.     Ston^ap  Colliery 

Co.  v:  Hamilton  (Va.),  80. 
Variance — action   for  fraud— effect  of  averment  of  sale  and  proof  of  inenmbranee.     Corry 

V.  Sylvia  y  Cia.   (Ala.),  1052. 

Soe  *al«o  Appeal  and  Error. 

PLSA  OF  GUII.TT. 

See  Zivldenoe.  ^ 


See  Telegraplis  and  Telepliones, 

POUOB  POWSR. 
See  Constitiitional  lAW* 

FOIiITI^IAL  CRmcXSM. 

See  Ubel  and  Slander. 

POtXIKG  PUkCBS. 
See  n«otions. 

POIX  TAXES. 
See  EleetKrau)  Taxation. 
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POMEBBBUni. 
ABmtrmm  PoMttisioni  Pa]rm«at;  PuliUo  Tiawdti 


POSTAIi  CARDS. 

See  Letters. 

POST  OFFICE. 

See  LetteMs  Meelianies'  Liens;  Stock  and  Stookliolders, 

PRACTICE  OF  ICEDICINE. 
See  Physicians  and  Svrseons. 


See  Municipal  Corporations. 

PREJUDICE. 
See  Amendments;  Jndees;  Taxpayers*  Actions. 

PRELIMINARY  EXAMINATION. 

<  . 

See  Criminal  Law. 


See  Life  Insurance. 

PRESUMPTIONS. 

Elections — amendment  of  constitution — presumption  as  to  vot^     State  v.  Brantley   (Miss.), 

723. 
Identity — presumption   of  identity  of  person   from .  identity   of   name — conflicting  presump- 
tions.    State  V.  Kilmer  (N.  Dak),  110.  Annotated 
Letters — preniimption  of  receipt  of  letter.    Corry  v.  Sylvia  y  Cia.  (Ala.),  10fS2.  •       Annotated 

presumption  of  receipt  of  postal  card.    Holloman  v.  Southern  R.  Co.  (N.  Dak.),  1069. 

'■  •     '  •  Annotated 

Payment — ^possession  of  draft  by  third  person  as  creating  presumption  of  payment.    Corry  v. 

Sylvia  y  Cia.   (Ala.),  1052. 
Statutes-^pffesiimptian  ija  iavor  of  validity  of  statute.    HiU  t.  Rae  (Mont.),  210;  Hunter  v. 

Colfax  Consolidated  Coal  Co.    (lowa)^  803;   State  v.  Merchants*  Exchange    (MoO^BTl; 

Cincinnati,  etc.  R.  Co.  v.  McCullom  (Ind.),  1165. 
Taxation — effect  of  erroneous  method  of  tazation — {flraiVnfitions.     Louisville,  etc.  R.  Co.  ▼. 

Greene  (U.  S.),  97. 
Telegrams — presumption  of  receipt  of  telegram.     Corry  v.  Sylvia  y  Cia.    (Ala.),  1052. 
presumption  of  receipt  of  telegravu    Ottumwa  t.  McCarthy  Improvement  Co.  (Iowa), 

1077.  Annotated 

See  also  Appeal  and  Error. 

PRnfCTPAL  AKD  A6£HT. 
'  See  Agency. 

PRINCIPAL  AND  StTRETT. 
See  Suretyship. 

PRIORITIES. 
See  Corporations. 

•       ,      - 

PRIVILEGED  COMMUNICATIONS. 
See  Libel  and  Slander, 

PRIVIUBOES. 
See  Constitttttenal  Law. 

PROBATE. 
See  WiUs. 


See  Flire  lA»mi^anM. 

PROCEEDS. 

See  Morts&K«e* 
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Foreign  corporatioiia — Mrrioe  of  proceas  on  agent.    Barnet  t.  Mugnrdl  Motor  Sales  Corp. 
(Ky.),  678. 

PROFIT. 
Bee  Tkeaters  and  Amnaententa, 

PBOHIBITOAY  LA-WS, 
See  Intoxicatii&K  Uqnon. 

PB0MIS80BY  NOTES. 
See  Bills  and  Notes. 

PROMOTBBS. 
See  Theaters  and  Amnsements, 


See   AH. 

PROSTITUTION. 

Enticement  for  immoral  purpose — ^mstruction  as  to  purpose.    State  y.  Reed  (Mont.),  783. 

opinion  evidence  as  to  purpose.     State  v.  Bead   (Mont.),  783. 

— what  constitutes  "immoral  purpose."    State  v.  Reed  (Mont.),  783. 

Federal  white  slave  traffic  act — effect  on  state  legislation.    State  v.  Reed  (Mont.)^  783. 


See  Stock  and  Stoeklielders. 

PUBIilCATION. 

Xewspapers — publication  in  single  edition  of  newspaper  as  sufftcient  publicatioa.    People  y. 
Snow  (111.),  992.  A§mota4ed 

See  also  Idbel  amd  Slander;  Stock  and  Stockkolders;  Wills. 

PUBLIC  CONTRACTS. 

Suffioiency  of  ptoformanoe — effect  of  accepting  work.    Ottumwa  y.  McCartliT  lanroveBMBt  Ca. 
(Iowa),  1077. 

PUBUC  BOCUMBNTS. 

See  Eyidenee. 

PUBIiIC  FUNDS. 
See  Tazpayera'  Aetlona* 

PUBUC  I^NBS. 

Right  of  patentee  to  possession.    Tennis  Coal  Co.  v.  Sackett.  (Ky.),  629. 

Scope  of  patent — admissibility  of  evidence  of  survevor.    Tennis  Coal  Co.  y.  Sackett  (Kj.), 

629. 
sufficiency  of  evidence.    Tennis  Coal  Co.  v.  Sackett  (Ky.),  629. 

PUBLIC  OFFICERS. 
See  Halieas  Corpus;  Municipal  Corporatioaa. 

PUBLIC  SERVICE  COMMISSIONS. 

Regulation  of  railroads — power  to  require  sleeping  car  service.    State,  etc  R.  Co.  y.  Atkinson 

(Mo.),  987. 
Regulation  of  rates — power  of  public  service  commission  to  make  test  order.    State  v.  Public 

Service  Commission  (Mo.),  786.  Annotated 
proof  of  reasonableness  of  jratss-^rate  prevailing  elaewhere.     State  y.  Public  Service 

Commission  (Mo.),  786. 
Review  of  order  of  commission — objection  not  made  at  hearing.     State  y.  Atkinson   (Mo.), 

987. 
Telegraphs  and  telephones — power  to  regulate  telephone  rates.    Woodbum  y.  Public  Service 
Commission  (Ore.),  996. 

PUBLIC  SBRVIOB  OOKPOBATIONS. 

Regulation — liability  of  public  service  corporation  to  regulation.    Woodburn  v.  Public  Service 

Commission  (Ore.)»  996. 
validity  of  regulation  of  rates.    Woodburn  v.  Public  Service  Commission  (Ore.),  996. 


GENBSAL  mDBX.  Uft 


FUBB  SSED  liAW. 


QUESTxnai  or  ukw^  akb  fact. 

Adjofniiig  luidowBerB**^ittbjaceBt  support — injury  to  water  r]^t»— -qaMtMn  oi  law  or  fftot. 

Stonegap  Colliery  Go.  v.  Hamilton  (Va.),  60. 
Adyerse  poaaession  aa  queation  for  jury.    Tennis  Coal  Co.  y.  Sacketi  <Ky.),  629. 
Contributory  negligence — aa  question  of  law  or  fact.     MeGregor  y.  Qreat  Northarn  IL  Co. 

(N.  Dak.),  141. 

Baa  alao  Appeal  and  Error. 

QUOnENT  VERDICT, 
See  Verdict. 

QUO  WARRAirrO. 

Motion  for  judgment  on  pleadings — coacIi]8iv«nea»  of  return.    State  ▼.  Merchants'  Exchange 

(Mo.),  871. 

RAUBOAJ>9^ 

Taxation — ^valuation  of  railroad  property  for  taxation — intaQgible  proper^.    LeuisylUa^  ate. 
R.  Co.  y.  Greene  (U.  S.)  97. 
Sea  alao  Oarriera  of  Paaaensera. 


Ciyil  action  for  rape  —  eyidence — necessity  of  corroboration  of  plaintiff.  Jensen  y.  Lawrence 
(Wash.),  133. 

instructions — instruction  approved.    Jensen -v;. Lawrence  (Wash.),  133. 

r  instructions — refusal  Qf  instruction  harmless.    Jensen  y.  Lawrence  (Wash.),  133. 

yerdict — excessiyeness  of  yerdict.     Jensen  y.  Lawrence    (Wash.),  133.       Annotated 

Evidence — admisibility  of  evidence  of  subsequent  acts  of  intercourse.  State  y.  Keeler  (Mont.), 
619. 

Indictment — necessity  of  averment  that  prosecutrix  was  human  being.  State  v.  Keeler 
(Mont.),  619. 

Instructions — as  to  possibility  of  unjust  prosecution.     State  v.  Keeler   (Mont.),  619. 

What  constitutes — ^intercourse  by  force  and  without  ebnsent — effect  of  failure  to  make  com- 
plaint.   Jensen  v.  Lawrence  (Wash.),  133. 


See  Xuaieipal  Corporatloiia;  Pvblie  Service  CoainsiasipBa)  Pvlille  Serrioo  Oorpo> 

rAtibns;  Tele^aplis  and  Teleplionea. 

nATtFKATion 
See-Rttabttiid  aad  l^ife. 

BEAMKO  lAW. 
See  Ar^meni  of  cfounael. 

ItSASO^ABUMiVMiil.- 
'"  W^'  Pilblle  Servteo  Oominiirsloiiat  'VMi^  ^ 

RBASSBSSBIBl^. 
SMf  Vlttatioii. 

n^cctPT  or  iiEmot. 

See  liettera. 

HBOEIPT  or  TErfiGRAM. 
.  See  Tolograplia  and  Tolepliosea.  • 


See  WarelioiMiee. 
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See  Banikniptoy. 


See  WilU. 

BEOORD. 
See  Appeal  and  Evror. 

BECOBDING  AOTfk 

Ck>n8tructiTe  notioe'^reoord  of  instrument  out  of  line  of  title  as  oonstruo^iTe  notice.    Glorieux 
V.  Lighthipe  (N.  J.),  484.  Annotated 

Fees  for  recording — by  whom  payable  generally.    Hill  v.  Bae  (Mont.),  210* 
■  validity  of  exemption.    Hill  v.  fiae  ( Mont. ) ,  210. 

BECOBDS. 
See  Corporations. 


See  Initiative   and  Beferendnak 

BEGUI^TION. 
See  Publie  Service  Corporations. 

BEI^TIVES. 

Alienation  of  affections — ^liability  of  relative  for  alienation  of  affections.    Rateliffe  v.  Walker 
(Va.),  1022.  Annotated 

BEUBASE  AND  DI^CHABGE. 

Heirs — action   by   administrator — release   of   heirs   as   defense.     Cincinnati,   etc.    R.   Go.   v. 
MeCullom  (Ind.),  1165. 


*'A11  the  rest,  residue  and  remainder" — meaning  of  term  as  used  in  will.    Faison  t.  Middleton 
(N.  Car.),  72.  Annotated 


See  Divorce. 

BEMITTITUB* 
See  Appeal  and  Error. 

BEMOVAIi. 
See  IKnnicipal  Corporatioiu. 


S^  Antomoliiles. 


See   Statutes. 


See  Banks;  Ezeontors  and  Adminlstrajliirs. 

BEFUTATION. 
See  Witnessea. 

BESOISSION,  CANCBZiUlTION  AND  BEFOBMATION. 

Rescission  of  contract  for  purchase  of  land-^pIef^Ung — sufficiency  of  allegation  of  fraud. 

Cooper  V.  Hillsboro  Garden  Tracts  (Ore.),  840. 
right  of  assignee  of  contract  to  sue  for  rescission.    Cooper  v.  Hillsboro  Garden  Tracta 

( Ore. ) ,  840.  Annotated 
waiver  of  right  to  rescind  by  delay.    Cooper  v.  Hillsboro  Garden  Tracts  (Ore.),  840. 


BESEBVAnOON. 
See  Mortgagee. 


GENERAL  IHDEX.  18(6 

BJBMBVAnr  CUktJSE. 
Sm  Wills. 

"All  the  rest,  residue  and  remainder" — ^meaning  of  term  as  used  in  will.  Fainon  v.  Middleton 
(N.  Car.),  72.  .  Annotated 


"All  the  rest,  residue  and  remainder" — meaning  of  term  as  used  in  will.    Faison  v.  Middleton 
(JN.  Car.),  72.  Anmotated 


See  Evideaae. 

BETROACTTVE  STATUTES. 

See  Conrts. 

.f  •  ' 

RETURN. 
See  Elections;  Quo  Warranto. 


See  Aotions.' 

4 

REVOCATION. 

See  Asency$  Telegraphs  and  Telephones. 

RUI«ES. 
See  Convte. 

w 

SAFE  PLACE  TO  WORK. 
See  Master  and  Servant. 

SALES. 

Automobiles — ^manufacturer — liability    to    ultimate  -  fuircbaser    for    defect    in    construction. 

Cadillac  Motor  Car  Co.  v.  Johnson  (U.  S.),  581.  Annotated 
sales   agency   contract-*-automoWle   dealer   as   agent-  of   manufacturer.     Studebaker 

Corp.  V.  Hanson   (Wyo.),  557.  Annotated 

sales  agency  contract—automobile  dealer  as  agent  ef  manufacturer.     Barnes  v.  Max- 


well Motor  Sales  Corp.  (Ky.),  578,      •  Annotated 

Conditional  sales — what  constitutes  conditional  sale.    Toledo  Scale  Co.  ▼.  Gogo  (Mich.)«  601. 

Delivery — necessity  of  acceptance  to  constitute  valid  delivery  of  personal  propertv.     Hart- 
Parr  Co.  v.  Fmley  (N.  Dak.).  706.  .   , 

Fraud — concealment  of  lien  by' seller  as  constituting  fraud.    Corry  v.  Sylvia  y  Cia.   (Ala.), 
1052. 

Guardians — application  of  doctrine  of  caveat  emptor   to  sale  by  guardian.     Stonerook  v. 
Wisner  (Iowa),  252.  Annotated 

Title — ^when  title  passes  on  sale  of  personalty.    Hart-Parr  Co.  v.  Finley  (N.  Dak.),  706. 

Warranty — breach  of  warranty — ^rignt  to  set  off  against,  claim  for  repairs.    Studebaker  Corp. 
v.  Hanson  (Wyo.),  567. 

breach  of  warranty — sale  of  automobile — measure  of  damages.     Studebaker  Corp. 

V.  Hanson  (Wvo.),  557. 

existence-  or  expresa  warranty  as  excluding  implied  warrantjr.    Cdrry  t.  Sylvia  y  Cia. 


(Ala.),  1052. 

See  alee  Xntoxieatlns  Idqnora;  Variance. 

'SC3QBOULE* 
See  Carriers  of  Goods. 

SCRIVENER. 
See  Wills. 


Adoiissibility   in   evidence  of  papers  taken    from    accused.     State  v.   Reed    (Mont.),   783. 


See  Acrienltnre. 

SBNTEHOE  AND  PITNISHMBNT. 
See  Habeas  Corpns;  Imprisonment  for  Debt. 
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SEFAllATIOII. 

8m  TriaL 


See  Pyooeae. 

SET-OFF. 

Counterclaim— connection  with  subject-matter  of  action — breach  of  warranty  against  elaim 
for  repairs.    Studebaker  Corp.  v.  Hanson  (Wyo.),  567^ 
See  also  Damages. 

SSWSIIS. 

Enlargement  of  sewer — power  of  court  to  compel.    Detroit  y.  Highland  Park  (Mich.),  297. 

Annotated 

SHIPPUf O  CONTRACTS. 
See  Carriers  of  Goods. 

SICK  BENEFITS* 
See  Damages. 

SIGNATURE. 
See  Meehaaies'  Idens;  Wills, 

SINGLE  EDITION. 
See  Newspapers. 


See  Iiibel  and  Slander. 

Sl^lttSPING  OARS. 
See  Carriers  of  Passengers. 

SOCItiTIES  AND  CLUBS. 
See  Beneficial  Assooiations. 

SPECIAL  ASSESSMENTS. 
See  Taxation. 


SPECIAL  BIXIETINGS. 
See  Stoeli;  and  StooUiolders. 

SPECULATIVE  DAXAOfiS. 

See  Damages. 

STARE  DECISIS. 

Decision  on  constitutional  question — application   of   doctrine   of  stare  djecisiB.     State   t. 

Brantley  (Miss.),  723. 
Obiter  dicta — ^application  of  doctrine  of  atare  decisis.    Moose  y.  Board  of  Commissidnera 

(N.  Car.),  11^3. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

Construction — construction  to  avoid  forfeiture.    State  v.  Iowa  Tel.  Co.   (Iowa),  539. 

construction  to  avoid  hardship.    Jacobus  v.  Colgate  (N.  Y.),  369. 

construction  to  avoid  inutility.    Hunter  y.  Colfax  Consolidated  (3oal  Co.  (Iowa),  803. 

meaning  of  "all  contracts"  as  used  in  regulatory  statute.    Dibble  v,  Heliance  Life  Ins. 

Co.  ( Cal. ) »  34.  Afmdtmt^d 

restriction  of  general  words.     State  v.  Pay   (Utah),  173. 

statute  to  be  construed  prospectively,    fitate  t.  Iowa  Tel.  Co.  (Iowa),  539. 


Negligence — ^violation  of  statute  as  negligence.    Hoopea  y.  Creighton  (Neb.),  847. 
Repeal — repeal  of  statute  by  implication  not  favored.    State  y.  Iowa  Tel.  Go.   (lofwa),  539. 
Rules  of  court — statute  incorporatiifg  -part  of  court  rule  as  repealing  rest  of  role.    Taaoo^ 
etc.  R.  Co.  V.  Scott   (Miss.),  880. 


GBKSfiAL  IKDiEX.  tWI 

WTATfBTEM  -^  C»«tlm»6i. 

Validity~«ffect  of  partial  invalidity  of  statute.  -Hfll  t.  RAe   (Mont.),  210. 

presumption  in  favor  of  validity  of  statute.     Hill  v.  Rae   (Mont.),  210;  Hunter  v. 

Colfax  Consolidated  Coal  Co.  <Iowa),  SOd;  State  v/Merchants'  Exchange  (Mo.),  871; 
Cincinnati,  etc.  R.  Co.  v.  McCullona  (Xnd.),  1165. 

title  and  subject-matter — Georgia  prohibitory  law.     Delaney  v.  Plunkett  (Ga.),  685. 

-< title  and  subject-matter — vaUdHf  of  «tatute  enlacing  more  than  one  subject.    Louisi- 
ana State  Board  v.  Tanzmann   (La«)>  217, 

■  validity  of  statute  not  considered  by  courts  when  unnecessary.    Hunter  v.  Colfax  Con- 

solidated Coal  Co.  (Iowa),  803. 

who  may  attack  8tatute--per8on  not  aggrieved.    Hunter  v.  Colfax  Consolidated  Coal 

Co.  (Iowa),  803;  Moose  v.  Board  of  Commissioners  (K.  Car.),  1183. 

who  may  attack  statute — aright  to  attack  statute  in  taxpayer's  actiob— ^loan  of  public 

funds.    Hill  v.  Rae  (Mont.),  210. 

who  may  attack  statute — ^right  to  attack  statute  in  taxpayers'  action — ^necessity  of 


prejudice.    Hill  v.  Rae  (Mont.),  210. 

wisdom  of  statute — judicial  review.    Hill  v.  Rae  (Mont.),  210. 


See  also  All|  Courts;  Dvunkeaaeaa;  laitlaitive  And  B«feren<bBaa;  Neiw  TriaL 

STEAM  BOI.IJ3RS. 

See  Streets  and  HlsHways. 

STENOGRAPHERS. 
See  Iilbel  and  Slander. 

STTFUXiATIOKS. 

Setting  aside— stipulation  entered  into  by  one  onlv  of  two  attorneys.    Yonmaas  t.  Hanna 
(N.  Dak.),  263. 
See  also  Appeal  and  Error. 

STOCK  AND  STOOKHMiBBBS. 

*  Accounting — action    by    stockholder    tor    accounting — ^limitation    of    actions.      Yeamaa    v. 

Galveston  City  Co.  (Tex.),  191. 
Dividends — action  by  stockholder  for  dividends — limitation  of  actions.    Yeanu^n  v.  Galveston 

City  Co.  (Tex.),  191. 

dutv  of  stockholder  to  demand*.    Yeaman  v.  Galveston  City  Co.   (Tex.),  191. 

Iseuanoe  of  stock — ^payment  in  property.    Morgan  v.  Dayton  Coal,  etc.  Co.   (Tenn.).  42. 
Ownership  of  stock — sufficiency  of  evidence  to  rebut  corporate  record*.    Dolbear  v.  Wilkinson 

(Cal.),  1001. 
Proxies — irrevocable  proxy — ^what  constitutes.     Thompson  y.  J.  D.  Thompson  Carnation  Co. 

(111.),  691. 
— '—  proxy  to  vote  stock  as  attempted  testanientiiry  act.     Thompson  v.  J.  D.  Thompson 

Carnation  Co.(  111.),  591. 
Resolution  limiting  rights  of  stockholders— -effect  of  notice  of  publication  only.    Yeaman  v. 

Galveston  City  Co.  (Tex.),  191. 
Special    meeting   of    stockholders — mailing   of   notice — sufficiency    of    evidence,     Dolbear   v. 

Wilkinson  (Cal.),  1001. 
— —  sufficiency  of  notice  with  respect  to  contents.    Dolbear  v.  Wilkinson  (Cal.),  1001. 

Annotated 
Subscription  to  stock — wlien  sub^rTi^cr  becomes  stockholder.    Yeaman  v.  Galveston  City  Co, 

(Tex.),  191.  Annotated 

STREET  RAILWAYS. 

Injury  to  team  on  track — negligence  incapacitating  company  from  avoiding  injury.  Columbia 
Bitfaulitic  V.  British  Columbia  Electric  R.  Co.    (Can.),  756. 

STREETS  AN1>  HIGHWAYS. 

Use  of  streets — use  by  electric  company — revocation  of  right.  Duquesne  Light  Co.  v.  Pitts- 
burgh  (Pa.),  634.  Annotated 

use  by  steam  roller — ^liability  for  frightening  horse.    Tanner  v.  Culpepper  Construction 

Co.  (Va.),  794.  *  ^  Annotated 

— —  use  by  telegraph  company— creation  of  contract — ^municipal  regulation.  Vandalia  v. 
Postal  Telegraph-Cable  Co.  (UL),  £23. 

— — ^—  use  by  telegraph  company — revocation  of  right.  Vandalia  v.  Postal  Telegraph-Cable 
Co.  (111.),  623.  '  Annotated 

use  by  telephone  company — revocation  of  right.    State  v.  Iowa  Tel.  Co.   (Iowa),  639. 

Annotated 

STRIKING  OUT  TESTIMONY. 
See  Trial. 


125$  CITE  THIS  VOL.  ANN.  CAS.  1917£. 

SITB JAGENT  SVTTOWtX^ 
Bee  Adjoinias  Landowmei^fc 

SUBJEGT-MATTER. 

See  Statutes. 

SXTBSCTRIFTION. 

See  Stock  and  Stookholder*. 

SUICIDE. 

Benefit  insurance — effect  of  suicide — application  of  statute.  Traveler b  Protective  Asaoc.  v. 
Smith   (Ind.),  1088. 

effect  of  suicide — meaning  of  "suicide."    Travelers  Protective  Assoc.  t»  Smith  (Ind.), 

1088. 

SUNDAYS  AND  HOULDATS. 

Computation  Of  time — exclusiou  of  intervening  Sunday.     Stevenson  v.   Donnelly    (Mass.), 

932.  "  Annotated 

. exclusion  of  intervening  Sunday.     Verrj  v.  Brandon   (Can.),  948.  Annotated 

exclusion  of  intervening  Sunday.    Atchison,  etc.  R.  Go.  v.  Solorzano   ( N.  Mex. ) ,  950. 

Annotated 

SUPERINTENDENCE. 
See  Master  and  Servant. 

SUPPLEMENTAL  PLEADING. 
See  Pleading. 

SURETYSHIP. 

Construction  of  obligation — oolsstruction  in  favor  of  obligee.  Comey  v.  United  Surety  Coi 
(X.  Y.),  424. 

Compensated  surety — nature  of  liability — distinction  between  compensated  surety  and  volun- 
tary surety.    Victoria  Lumber  Co.  v.  Wells  (La.),  1083. 

SURVEYORS. 

Field  notes — admissibility  in  evidence  of  field  book  entries  made  by  deteased  surveyor. 
Wightman  v.  Campbell   (N.  Y.),  673.  Annotate 

See  also  Pnbllc  Lands. 

SURVIVAL. 
See  Aottons. 

TAXATION. 

Illegal  tax — injunction  as  remedy.  Greene  v.  Louisville,  etc.  R.  Co,  (U.  S.),  88;  LouisTille, 
etc.  R.  Co.  V.  (ireene   (U.  S.),  97. 

jurisdiction  of  federal  court  to  prevent  enforcement.    Greene  v.  Louisville,  etc.  R.  Co- 

(U.   S.),  88;    Louisville,  etc.  R.  Co.  v.  Greene    (U.   S.),  97. 

Nature  of  taxing  power.     Mooao  v.  Board  of  Commissioners    (N.  Car.),  1183. 

Poll  taxes — constitutionality  of  poll  taxes.     Moose  v.   Board  of  Commissioners    (N.  Car.  >, 

1183.  Annotated 

Railroads — valuation    of   railroad   propertv    for    taxation — intangible   propertv.     Louisville, 

etc.  R.  Co.  V.  Greene  (U.  8.),  97. 
Special  aHsessments — time  within  which  asm*ssment  must  be  made.     Auburn  v.  Paul   (Me.), 

136.  Annotated 

what   constitutes   reassessment — correction   of   unauthorized   acts.     Auburn   v.    Paul 

(Me.),  136. 

Tniformity — discrimination  as  to  proportion  of  actual  value  assessed.  Greene  v.  Louisville, 
etc.  R.  Co.  (U.  S.),  88;  Louisville,  etc.  R.  Co.  v.  Greene  (U.  S.),  P7. 

Valuation    for    tax    purposes — effect    of    erroneous    method — presumptions.      Louisville,    etc. 
R.  Co.  V.  Greene   (U.  S.).  97. 
See  also  Elections;, Licenses. 

TAXPAYERS'  ACTIONS. 

Right  to  attack  vali(iity  of  statute — loan  of  public  funds.     Hill  v.  Rae    (Mont.),  210. 

necessity  of  prejudice.    Hill  v.  Rae  (Mont.),  210. 

TELEGRAPHS  AND  TELEPHONES. 

Poles  and  wires — ^use  of  streets — creation  of  contract — mnnieipal  regulation.  Vandalia  v. 
Postal  Telegraph-Cnble  (^o.   (111.),  523. 
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TEIi£GRAPHS  AND  Tn^CanBOKES  —  Continued. 

Poles  and  wires — xue  of  8treet»^-r-r«vocatioii  ol  right.    Vandalia  v.  Postal  Tel^raph-Cable  Co. 
(111.),  523.  Annotated 

uae  of  streets — revocation  of  right.    State  v.  Iowa  Tel.  Co.  (Iowa),  639.      Annotated 

Receipt  of  telegram — admissibility  of  evidence  of  failure  to  notify  of  nonreceipt.     Gorry  v. 

Sylvia  y  Cia.   (Ala.),  1052. 

presumption  of  receipt  of  telegram.    Corry  v.  Sylvia  y  Cia.  (Ala.),  1052. 

presumption  of  receipt  of  telegram.    Ottumwa  v.  McCarthy  Improvement  Co.  (Iowa), 

1077.  Annotated 

Regulation — power  of  municipality  to  regulate  telephone  lines.    State  v.  Iowa  Tel.  Co.  (Iowa), 
539. 

power  of  municipality  to  regulate  telephone  rates.    Woodburn  v.  Public  Service  Com- 
mission  (Ore.),  996. 

power  of  public  service  commission  to  regulate  telephone  rates.     Woodburn  v.  Public 

Service  Commission   (Ore.),  996. 

power  of  state  to  regulate  telephone  rates.    Woodburn  v.  Public  Service  Commission 


(Ore.),  996. 

See  alao  Eleotrlelty, 

TESTAMEIVTART  CAPACITT. 

See  WiUs. 

TEST  CASE. 
See  Appeal  and  Enor. 

TEST  ORBER. 
See  Publie  Serrlee  Commissloni. 

THEATERS  AND  AMUSEMENTS. 

£ntertainment  not  for  profit — ^personal  injury — liability  of  promoter.     Marth  v.  Kingfisher 
Commercial  Club  (Okla.),  235.  <  Annotated 

See  alec  Trial. 

THEORY  OF  CASE. 
See  Appeal  and  Error. 

THREATS. 

Threat  of  prosecution  in  connection  with  demand  for  payment  of  debt — criminal  liability. 
State  v.  Ricks  (Miss.),  244.  Annotated 

TIME. 

Computation  of  time — exclusion  of  intervening  Sunday.    Stevenson  v.  Donnelly  (Mass.),  932. 

Annotated 

exclusion  of  intervening  Sunday.     Perry  v.  Brandon    (Can.),  948.  Annotated 

exclusion  of  intervening  Sunday.     Atchison,  etc.  R.  Co.  v.  Solorzano   (N.  Mex.),  950. 

Annotated 
Meaning  of  "days."     Stevenson  v.  Donnelly   (Mass.),  932. 
Meaning  of  ''reasonable  time."     Citizens  Bank  Bldg.  v.  L.  &  E.  Wertheimer   (Ark.),  520. 

TITI.E. 
See  Fire  Inauranoe;  Mnnioipal  Corporatloiis;  ReoordlnB  Acts;  Statntea. 

TORTS. 

Persons   liable   for   tort — person   aiding   or   encouraging   commission   of  tort.     Ratcliffe   ▼. 
Walker  (Va.),  V>22. 
See  also  Aotlena;  GonTersion;  Negligence. 

TOTAL  DISABIUTT. 
See  Workmen's  Compenaatlon  Acts. 

TRAOTIOK  ENGINES. 

See  Streets  and  Hlghwaya. 

TRANSIENT  MERCHANTS. 

Statute  imposing  license  tax  on  transient  merchant — validity.    State  v.  Osborne  (Iowa),  407. 

Atm^tated 
TREES  AND  TIMBER. 

Diseased  fruit  trees — validity  of  statute  providing  for  destruction.     Louisiana  State  Board 
v.   Tannnann    (La.),  217.  Annotated 
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Pleading-sufficiency  of  declaration — ^failure  to  identify  form  of  action.    Stonegap  Colliery  Ca 
V.  Hamilton   (Va.),  60. 
See  also  Iiandlord  and  Tenant, 

TRIAL. 

Conduct  of  court — remarks  by  court  to  jury  in  absence  of  accused  a«  error.  State  t.  Haffer 
(WMh.),  229. 

remarka  by  court  to  jury  in  another  case  as  error.    Hummelshime  y.  State  (Md.), 

1072. 

Election  between  defenses — action  against  escrow  bolder  for  unauthorized  delivery  of  escroi^. 
Northern  Trust  Co.  v.  Bruegger   (N.  Dak.),  447. 

Examination  of  witnesses — witness  not  indorsed  on  information — right  of  prosecution  to 
examine.     State  v.  Kilmer  (N.  Dak.),  116. 

Exceptions — necessity  of  exception — decision  on  stipulated  facts.  Grice  t.  Oregon-Wash- 
ington R.  etc.  Co.  (Ore.),  645. 

Objection  to  evidence — effect  of  general  objection.     Wightman  v.  Campbell   (N.  Y.),  673. 

waiver  of  objection.    Wightman  v.  Campbell  (N.  Y.),  673. 

Public  trial — right  of  criminal  court  to  exclude  persons  from  courtroom.  State  v.  Eeeler 
(Mont.),  619.  Annotated 

what  constitutes  public  trial.    Roberts  v.  State  (Neb.),  1040. 

Reopening  case — aright  to  reopen  case  for  introduction  of  further  evidence — discretion  of 
court.    Succession  of  Lefort  (La.),  769. 

Separation  of  witnesses — ^refusal  to  order  as  error.    Roberts  v.  State  (Neb.),  1040. 

Striking  out  testimony — amotion  embracing  competent  testimony.  Wadsworth  v.  Mann- 
facturer's  Water  Co.  (Pa.),  1099. 

necessity  of  prior  objection.    Wightman  v.  Campbell  (N.  Y.),  673. 

time  for  motion,    Wadsworth  v.  Manufacturer's  Water  Co.  (Pa.),  1099, 

Time  to  prepare  for  trialr— information  and  trial  at  same  term.  State  v.  Kilmer  (N.  Dak.), 
116. 

See  also  Aetlons;  Argnment  of  Connsel;  Judges;  Hew  Trial;  Teniae s  Terdlst; 
View. 

TBJVIAIi  ERRORS. 

See  Costs. 

TRUTH. 
See  Idbel  and  Slander, 

UlfBERWRITERS. 
See  Fire  Insnranee. 

UNIFORMITT. 
See  Ideenses;  Taxation. 

UNIFORM  ^WAREHOUSE  RECEIPTS  ACT. 

See  Warelkonses. 

UNLAWFUI.  PRACTICE. 
See  Physicians  and  Surgeons. 

UmrATURAIi  DISPOSITION  OF  PROPERTY. 

See  Wills. 

USE  AND  OCCUPATION. 

Right  to  recover  for  use  and  occupation->-nece8sity  of  understanding  that  compensation  ii 
expected.    Stevenson  v.  I>onnelly  (Mass.),  932. 

VALUATION. 
See  Tasation* 

VALUE. 

Automobiles — Bufficlen<7^  of  evidence  of  value  of  automobile.    Studebaker  Corp.  v.  HaBion 
(Wyo.),  667. 
fliee  also  En&inent  Domain. 

VARIANCE. 
See  Criminal  I«aw;  Pleading. 
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VEKDOB  Ain>  F17BOHA8B1U 

Contract  for  purchaee  of  land — action  for  rescission — ^pleadi^g — sufficiency  of  allegation  of 

fraud.    Cooper  v.  Hillsboro  Garden  Tracts  (Ore.)*  840. 
right  of  assignee  of  contract  to  sue  for  resciasion.    Cooper  ▼.  Hillsboro  Garden  Tracts 

(Ore.)»  840.  '  Annotated 
waiver  of  right  to  rescind  by  delay.    Cooper  v.  Hillsboro  Garden  Tracts  (Ore.),  840. 


Change  of  venue — affidavit  on  motion  for  change  of  vsnue— effect  of  failure  to  contradict. 

Rugenstein  v.  Ottenheimer  (Ore.),  053. 
bias  of  judge — absence  of  showing  of  prejudice  at  trial  as  affecting  right  to  reversal. 

Rugenstein  v.  Ottenheimer  (Ore.),  953.  Annotated 
habeas  corpus  proceeding — discretion  of  court.    Addis  t.  Applegate  (Iowa),  332. 


VERDICT. 

Criminal  case — validitjr  of  general  verdict  on  several  counts.    State  v.  Reed   (Mont.),  783. 
I^irection  of  verdict — mstruction  amounting  to  direction.     Northern  Trust  Co.  v.  Bruegger 

(N.  Dak.),  447. 

necessity  for  consideration  of  entire  evidence.    Southern  Ice  Co.  v.  Black  (Tenn.),  695. 

right  to  move  orally  for  directed  verdict.    Southern  Ice  Co.  v.  Black  (Tenn.),  695. 

when  proper.     Tennis  Coal  Co.  v.  Sackett   (Ky.),  629. 

Excessiveness-~death  by  wrongful  act — what  is  excessive  verdict     Crawford  v.  McElhinney 

(Iowa),  221. 

malpractice — ^what  is  excessive  verdict     Viita  v.  Fleming  (Minn  ),  678. 

rape — what  is  excessive  verdict.    Jensen  v.  Lawrence  (Wash.),  133.  Annotated 

Impeachment — admissibility  of  affidavit  of  juror  to  impeach  verdict.    Spain  y.  Oregon- Wash- 
ington R.  etc.  Co.  (Ore  ),  1104. 

Quotient  verdict — validity.    Spain  v.  Oregon -Washington  R   etc   Co.  (Ore.),  1104. 
See  also  Appeal  ajid  Error;  Xiibel  aad  Slander. 

▼ERIFICATIOlf. 
See  Criminal  Xiaw* 

VIEW. 

Discretion  of  court — ^view  by  jury  as  within  discretion  of  court.    Stonegap  Colliery  Co.  v. 

Hamilton  (Va.),  60. 
Purpose  and   limitations — ^propriety  of   instructions   as  to  view   by   jury.     Wadsworth   v. 
Manufacturer's  Water  Co.   (Pa.),  1099. 

▼OliUNTABT  SITRETT. 
Bee  SmBotyfeiUp* 


See  Eleetlonss  Stook  and  Btookholderai 


See  Appeal  amd  Bnrov;  Bnlldtei;  Owateaots;  Osimlttal  Jmmt  taryi  Parses  to 

tiaaai  RoMdasioa^  GaaoeUatlon  and  ReformaUomi  Trial. 


Aliens— declaration  of  alienage — effect  of  existence  of  war.     Rex  v.   Commanding  Officer 
(Eng.),  480. 

WAREHOUSES. 

Uniform  warehouse  receipts  act — construction.     Commercial  Nat.  Bank  y.  Canal-Louisiana 
Baakf  ate.  Co.  (U.  8.),  26.  Annotated 

WAllBANT. 

See  Palse  Imprisonment. 

WARRANTY. 

Breaeh  of  tearraaty^Hright  to  set-^  against  claim  for  repaira    Studebaker  Corp.  ▼.  Hanson 

(Wyo.),  667. 

sale  of  automobile — measure  of  damages.     Studebaker  Corp.  v.  Hatmem  (Wyo.),  657. 

Express  or  implied  warranty — existence  of  express  warranty  as  excluding  implied  warranty. 

Corry  v.  Sylvia  y  Cia.  (Ala.),  1052. 

See  also  Insnranoe. 


1262  CI^S  ^HIS  VOL.  ANN.  CAS.  1917E. 

WATERS  AND  WATBRCOITIUIES. 
See  Adjolnine  Iiaado-wners. 

WEIGHTS  AND  MEASURES. 

Statutory  requirement  of  public  weighing — validity.     State  v.  Merchants'  Exchange   (Mo.), 
871. 

WHITE  SLAVE  TRAFFIC  ACT. 
See  ProstitiLtioii. 

WIIXS. 

Construction — construction  of  residuary  clause.     Faison  v.  Middleton  (N.  Car.),  72. 

construction  of  several  instruments  together  as  one  will.     Succession  of  Lefort  (La.), 

769.  Annotated 

effect  of  error  in  recital.    McDermott  v.  Scully  (Conn.),  407, 

intent  of  testator,     Faison  v.  Middleton  (N.  Car.),  72. 

meaning  of  "all  the  rest,  residue  and  remainder."     Faison  v.  Middleton    (N,  Cslt,). 

72.  Annotated 

nomination  of  executor — person  designated  by  office  only.    Succession  of  Lefort  (La.). 

769. 

— — —  parol  evidence  in  aid  of  construction — evidence  of  directions  given  by  testator   to 
scrivener.     McDermott  v.  Scully   (Conn.),  407. 

parol  evidence  in   aid  of  construction — evidence  of   relations  between  testator   and 

beneficiary.     McDermott  v.  Scully   (Conn.),  407. 

parol  evidence  in  aid  of  construction — proof  of  error  in  recital  in  will.     McDermott 

V    Scully  (Conn.),  407. 

property  falling  into  residue — invalid  devise.     Faison  v.  Middleton    (N.   Car.),   72. 


Formal  requisites — publication.     In  re  Williams'  Kstate  (Mont.),  126. 

Probate  and  contest — consistency  of  findings.    In  re  Williams*  Estate  (Mont.),  126. 

manner  of  determining  issue — scope  of  proof.     Succession  of  Lefort   (La.),  769. 

proof  of  genuineness  of  signature — weight  of  evidence.     Succession  of  Lefort   (LaO» 

769. 

sufliciency  of  ruling  on  offer  of  will.     In  re  Williams'  Estate    (Mont.),   126. 


Residuary  clause — form  and  requisites.     Faison  v    Middleton    (N.  Car.),  72. 

Testamentary  act*--what  constitutes — prozv  to  vote  stoek.     Thompson  v.  J»  D.  Thompson 

Carnation  Co.    (111.),  591. 
Testamentary  capacity — admisBibilitv   of  evidence— unnatural  diepoeition  of   property,      in 

Be  Williams*  Estate  (Mont),  126.  Annotated 


See  Telesva^ha  and  Teloplionos, 

WISOOK. 

Soe  Statntes. 

wiTKiawrai. 

Atfem^yfr— propriety  of  attorney  to  testify  for  client.    Hdwrts  t.  StaAe  (Kabb),  104*. 
Corroboration  of  witnesft— proof  of  good  reputation.    In  re  WilHams*  EsteAe  (Mont.),  126. 
Crpss-examination — assignee  of  lease  suing  landlord  for  trespass — proper  cross-examination 

of  plaintiff.     Streit  v.  Wilkerson   (Ala),  378. 
cross-examination  of  detective — propriety  of  question  aa  to  name  of  employer.    Htim- 

melshime  v.  State    (Md.),   1072. 

cross-examination  of  plaintiff  in  action  under  civil  damage  act  held  proper.    Yonkns 


V.  McKay  (Mich.),  458. 
Detectives — admissibility  of  evidence  to  support  credibility.     Hummelshime  v.  State    (Md.), 

1072. 

Examination  of  witness — witness  not  indorsed  on  information — right  of  prosecution  to  ex- 
amine.    State  V.  Kilmer    (N.  Dak.),  116. 

Expert  witnesses — propriety  of  question  tiastiining  hypothesis  not  supported  by  evidence. 
Stonegap  Colliery  Co.  v.  Hamilton  (Va.),  60.  t 

Impeachment — admismbilitv  of  prior  inconsistent  affidavit  to  impeach  witness.  Yonkua 
V.  McKay  (Mich.),  458. 

Infants — competency  of  young  child  as  witness.     Roberts  v.  State  (Neb.),  1040. 

Prrvilege — admifisibilitv  of  evidence  showing  prior  claim  of  privilege  by  witness.  Loewenhen 
V.  Merchants,  etc' Bank   (Ga.),  877.  Afmotated 

See  also  Trial, 

WOBCEK. 
See  Charities. 
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WORDS  AND  PHRASES. 

''All  coal" — meaning  of  term  as  used  in  reservation  of  mineral  rights.  Stonegap  Colliery 
Co.  V.  Hamilton    (Va.),  60.  Annotated 

^'AU  contracts" — ^meaning  of  term  as  used  in  regulatory  statute.  Dibble  v.  Reliance  Life  Ins. 
Co.  (Cal.),  34.  Annotated 

**A11  damages" — ^meaning  of  term  as  used  in  bond  in  bankruptcy  proceeding.  T.  E.  Hill  Co.  v. 
United  States  Fidelity,  etc.  Co.   (111.),  78.  '  Annotated 

**A11  matters" — meaning  of  term  as  used  in  order  of  settlement  of  action.  Middleton  v. 
Stone    (Ky.),   84.  Annotated 

"All  property" — meaning  of  term  as  used  in  corporate  mortgage.  Morgan  v.  Dayton  Coal, 
otc.  Co.  (Tenn.),  42.  Annotated 

"All  the  rest,  residue  and  remainder" — meaning  of  term  as  used  in  will.  Faison  v.  Middle- 
ton  (N.  Car.),  72.  Annotated 

**Citizen" — corporation  as  "citizen"  within  constitutional  provisions.  Hunter  v.  Colfax  Con- 
Bolidated  Coal  Co.  (Iowa),  803. 

''Constitutional  right" — meaning  of  term.     Delaney  t.  Plunkett   (Ga.),  685. 

"Davs" — meaning  of  term.    Stevenson  v.  Donnelly  (Mass.),  932. 

"Law"— "constitution"  as  "law."     State  v.  Brantley   (Miss.),  723. 

"Pending  appeal" — meaning  of  term.    Cincinnati,  etc.  R.  Co.  v.  McCullom  (Ind.),  1165. 

^'Reasonable  time" — meaning  of  term.  Citizens  Bank  Bldg.  v.  L.  &  E.  Wertheimer  (Ark.). 
520. 

"Second  delivery"  by  escrow  holder — what  constitutes.    Thornhill  v.  Olson  (N.  Dak.),  427. 

"Suicide" — meaning' of  term.    Travelers  Protective  Assoc,  v.  Smith  (Ind.),  1088. 

See  also  Counties;  Master  and  Serrant;  Mnnlclpal  Corporations;  Prostitution. 

WORKMEN'S  COMPENSATION  ACTS. 

Accident  arising  out  of  employment — ^vhat  constitutes,  Kimbol  v.  Industrial  Accident  Com- 
mission (Cal.),  312;  Dennis  v.  A.  J.  White  &  Co.  (Eng.),  325. 

Accident — what  constitutes — wilful  act  of  third  person.  Western  Metal  Supply  Co.  v.  Pills- 
bury  (Cal.),  390. 

Alteration  of  award — allowance  for  injur}'  not  originally  claimed  for.  Ehrhart  v.  Indus- 
trial  Accident   Commission    (Cal.),   465. 

Average  annual  earnings — workman  employed  by  several.  Western  Metal  Supply  Co.  v. 
Pillsbury  (Cal.),  390. 

Construction  of  act — creation  of  absolute  liability.  Hunter  v.  Colfax  Consolidated  Coal  Co. 
(Iowa),  803. 

Employees  within  act — maritime  employees.     Southern  Pacific  Co.  v.  Jensen   (U.  S.),  900. 

Employers  within  act — workman  employed  by  several.  Western  Metal  Supply  Co.  v.  Fills- 
bury   (Cal.),  390. 

Loss  of  finger — what  constitutes.    Weber  v.  American  Silk  Spinning  Co.  ( R.  I. ) ,  163. 

Proceeding8  to  obtain  compensation — construction  of  finding.  Weber  v.  American  Silk 
Spinning  Co.    (R.   I.),  153. 

Rejection  of  act  by  employer — defenses  abolished.  Hunter  v.  Colfax  Consolidated  Coal  Co. 
(Iowa),  803. 

Review  of  award — questions  of  fact.    Weber  v.  American  Silk  Spinning  Co.  (R.  I.),  153. 

Right  to  compensation — duration  of  incapacity — finding  sustained.  Weber  y.  American  Silk 
Spinning  Co.  (R.  I.),  153. 

« injury  not  impairing  earning  capacity.    Weber  y.  American  Silk  Spinning  Co.  (R.  I.). 

153.  Annotated 

injury   outside   state   where   contract   of   employment   was   made.     Douthwright   v. 


Champlin    (Conn.),  512. 
Settlement   with   emplover-^^ffect  on   rights   of   workman   against   third   person.     Viita  v. 

Fleming  (Minn.),  678. 
Total  disability — effect  of  previous  partial  disability.    Weaver  v.  Maxwell  Motor  Co.  (Mich.), 

238.  *  Annotated 
Validity — validity  of  California  act.     Western  Metal  Supply  Co.  v.  Pillsbury   (Cal.),  390. 
validity  of  Iowa  act.    Hunter  v.  Colfax  Consolidated  Coal  Co.  (Iowa),  803. 

See  also  Appeal  and  Error, 
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AB  ANDOmCEHT  — 
See  Homestead. 

ABATEMENT  AKB  RBVXVAXi  — 
See  Actionfl. 

ABSEH  CE  — 
See   HomesteacL 

ACTIONS  — 

Validity  of  fitatate  providing  for  Bnryiyal 
of  action  for  jpersonal  injuries  after  death 
of  person  injured,  1171. 

See  also  Aesignments. 

ADMINISTHATOBS  — 
See  Ezeeutove  mmd  Admiaistratovs* 

AOENCT  — 

Nature    and    construction    of    automoUIe 

sales  agency  contractB,  668. 
Revocation  of  agency  by  death  pf  principal, 

380. 
When  agent  is  chargeable  aa  executor  de 

son  tort,  3. 

AGRIOTJIiTURE  — 

Validity  of  farm  loan  statute,  216. 

Validity  of  statute  providing  for  destruc- 
tion of  diseased  fruit  trees,  fruit  or  V^e- 
tables,  220. 

Vvlidlty  of  0ta(Mte  rsfulathig  sale  of  e^d, 
167. 

AUENATimr  OF  ATFEOnONS  — 

Liability  of  parent  or  guardian  for  aKena- 

tion  of  affections,  1017. 
Liability  of  relative  other  than  parent  or 

guardian    for    alienation    of    affections, 

1027. 

AIX  — 

Meaning  of  "all"  as  used  in  prohibitory  or 
regulatory  statute,  39. 

Meaning  of  "alV  as  used  in  will  in  connec- 
tion  with  "rest,"  "residue,"  or  "remain- 
der," 76. 

Meaning  of  "all"  as  used  with  respect  to 
minerals,  70. 

Meaning  of  "all  damages,"  82. 

Meaning  of  -"all  matters,"  87. 

Meaning  of  *'all  property"  as  used  in  in- 
strument, statute,' -etc.,  other  than  will, 
68. 


ALTERATION  OF  INSTRUMENTS  * 

Effect  of  detaching  from  promissory  note 
contract  or  memorandum  attached  there- 
to, 603. 

Implied  authority  to  fill  in  blanks  so  as  to 
complete  signed  instrument,  618. 

AJMEirSElfENTS  — 

See  Theaters  and  Avtuseinemts* 


Validity  of  ordinance  regulating  keeping  of 
cattle  within  municipal  limits,  029. 


ANTICIPATORY 
TRACT  ^ 

•se  OomtMMits. 


JUaULUB  OF   OON- 


APPEAIi  AND  ERROR  — 

Exclusion  or  inclusio4  of  Sunday  or  holiday 
in  computation  of  tiilie  for  application 
for  rehearing,  941. 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  taking  or 
perfecting  appeal,  930. 

Liability  of  landowner  for  costs  on  appeal 
in  eminent-  domain  proeeedkig,  S62.' 

Right  of  appellate  court  upoii  gtaaiing 
new  trial,  to  limit  issues  to  be  tried  by 
jury,  888. 


Exclusion  or  inclusion  of  Sunday  or  hdi- 
dbiy  in  c(Mnputii)ig  tuse  fov  appearance, 
936. 


Ann.  Cas.  1917E. — 80. 


See  False  Impvisoiuttemt. 

ARREST  OF  Jin>OMENT-> 

Exclusion  or  indlusion  of  Sunday  or  holiday 
in  computation  of  time  for  motion  in  ar- 
rest of  judgment,  939. 

ASSIGNMENTS  — 

Right  ef  aesignetf  of  eoBtrttOt  for  purohase 
of  land  to  sue  lor  rescission  thereof^  846. 

ATTORNEYS  •*« 

Exclusion  or  inclhsion  of  Sunday  or  holiday 
in  computation  of  time  for  appearance, 
935. 

See  also  Idbel  and  Slande*!  FowMP  at 
Attorney.     . 
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AVTOMOBIIiES  — 

Construction  of  statute  requiring  person 
operating  automobile  to  give  name  and 
address  to  person  injured,  588. 

Liability  of  maker  of  automobile  to  third 
persons  for  defective  construction  there- 
of, 584. 

Liability  of  owner   of   automobile  for  act- 
of  driver  other  than  his  servant  or  child, 
228. 

Nature  and  construction  of  automobile 
sales  agency  contracts,  668. 

Validity  of  inclusion  or  exclusion  of  non- 
residents in  statute  regulating  use  of 
motor   vehicles,   324. 

BAILMENTS  — 
See  Escrows. 

BAIXOT8  — 
See  Elections. 


Complete  execution  of  gift  inter  vivos  by 
deposit  of  money  in  bank  to  credit  of 
another,  367. 

BIAS  — 

See  Judses. 

BUJUS  AJmiVOTBB  — 

Effect  of  detaching  from  promissory  note 
contract  or  memorandum  .att«4$hed  there- 
to, 603. 


See  Alteratio;n  ef  Instrnmeats. 

BONDS  — 

Meaning  of  "all  damages"  as  used  in  bond, 
82. 

BREACH  OF  OOMTRAOT  -» 
See  Gontoaots. 

BRICK  KILNS  — 

Brick  kiln  as  nuisance,  420. 

BRIDGES  — 

Use  of  bridge  by  traction  engine,  802. 


Communication  to  brother  as  privileged 
within  law  'of  Hbel  and  slander,  897. 

CARRIERS  or  GOODS  ^ 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  perform- 
ance of  act  by  parties  to  shipping  con- 
tract, 947. 

CARRIERS  or  IiIVE  STOCK-* 
See  Carxieve  of  Paseenflfevs; 

CARRIERS  OF  PASSENGERS  — 

Liability  of  carrier  to'*  person  riding  on 
drover's  pass  or  in  change  of  stock,  149. 

CARTOONS  -^ 

See  Libel  and  Slander. 


CATTIiE  — 
See  Aniatals. 

CAVEAT  EMPTOR  — 
See  Gnardians. 

CHALLENGES  — 
See  Jury. 

CHANGE  OF  V^fcXTE 
See  Venne. 


Gift  for  establishment  of  home  for  persons 
of  particular  class  as  charitable  gift,  857. 

COMPENSATION  — 

See  Workmen's  Compensation  Aots. 

COMPTTTATION  OF  TIME. 
See  Time. 

CONSTITUTIONAL  LAW  — 

Actions:  validity  of  statute  providii^^  for 
survival  of  action  for  personal  injuries 
after  death  of  person  injured,  1171. 

Agriculture:  vahditv  of  farm  loan  statute, 
216. 

— ^validity  of  statute  providing  for  destruc- 
tion of  diseased  fruit  trees,  fruit  or  vege- 
tables, 220. 

— validity  of  statute  regulating  sale  of 
seed,   167. 

Animals:  validity  of  ordinance  regulating 
keeping  of  cattle  within  municipal  lim- 
its, 929. 

AutomobileR :  validity  of  inclusioti  or  ex- 
clusion of  nonresidents  in  statute  regu- 
lating use  of  motor  vehicles,  324. 

Public  service  commissions:  power  of 
public  service  commission  to  make  test 
order,  794. 

Taxation:  constitutionality  of  poll  taxes, 
1208. 

Transient  merchants:  state  or  municipal 
regulation  of  transient  merchants,  505. 

CONSTRUCTION  — 

.  See  Aiiiemobilesi  Oontraets;  Dnmk- 
enness;  Warehouses;  Wills. 

CONSTRUCTIVB  NOTXI?B-^ 

See  Recording  Acts« 

CONTINITANCE  — 

See  Trial. 

CONTRACTS  — 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  oftime  for  perform- 
ance of  act  under  contract,  945. 

Exemplary  damages  in  action  on  contract 
other  than  contract  to  marry,  412. 

Nature  and  construction  of  automobile 
sales  agency  contract^,  568. 

Kemedies  of  party  to  contract  upon  antici- 
patory breach  thereof  or  prevention  of 
performance,  712. 

See  also  Alteration  of  Instnkaents; 
Mines  and  Bflnerals;  Telegvapks 
and  Telephones;  Vendor  and 
ehaser. 
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CONTRIBITTOBT  KEGULOBIiOB  «- 

Contributory  negligence  as  affecting  liabil- 
ity of  carrier  of  passenger  for  injury  to 
person  riding  in  charge  of  stock,  162. 


CONVERSATION  ~ 
See  Libel  and  SI 


der. 


CONVICTION  ~ 
See  CriminAl  Law, 

OORFORATIONS  — 

Sufficiency  as  to  contents  of  notice  of  spe- 
cial meeting  of  stockholders,  1004. 

When  subscriber  to  stock  becomes  stock- 
holder, 209. 

COSTS  -- 

Liability  of  landowner  for  costs  on  appeal 
in  eminent  domain  proceeding,  862. 

COURTS  ~ 

Kxehision  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  of  term,  of 
court  or  quasi-judicial   body,   937. 

Power  of  court  to  compel  jnunioipality  to 
remove,  construct  or  enlarge  sewer,  308. 

See  also  False  Pretenses;  Trial. 

COVENANTS  — 

See  Mines  and  Minerals. 

CRIMINAIi  UL^W  — 

Automobiles:  construction  of  statute  re- 
quiring person  operating  automobile  to 
give  name  and  address  to  person  injured, 
588. 

False  pretenses:  jurisdiction  of  offense  of 
obtaining  property  by  false  pretenses, 
311. 

Judgment:  admissibility  in  subsequent 
civil  action  of  judgment  of  conviction 
based  on  plea  of  guilty,  1109. 

Libel  and  slander:  criminal  liability  for 
defamation  of  deceased  person,  ^34. 

Preliminary  examination :  waiver  of  pre- 
liminary examination  by  accused  person, 
179. 

Presumptions:  conflict  between  presump- 
tion of  innocence  and  presumption  of 
identity  of  person  from  identity  of  name, 
122. 

Threats:  criminal  liabitity  for  threat  of 
prosecution  in  connection  with  demand 
for  payment  of  debt,  246. 

Trial:  right  of  criminal  court  to  exclude 
persons  from  oourtroom,  625. 

Witnesses:  admissibility  in  civil -case  of 
evidence  showing  that  witness  had  pre- 
viously  claimed  privilege  iu  criminal 
case,   879. 

See  also  False  Imprisonment. 

CREDITORS  — 

See  Frandnlent  Sales  and  Convey- 
anees. 

DAMAGES  — 

Alienation  of  affections:     measure  of  dam- 
.    ages  in  action  against  parent  or  guardian 

for  alienation  of  affections,  1021. 
— measure  of  damages  in  action  against  rel- 
ative for  alienation  of  affections,  1029. 


DAMAGES  —  Continued. 

"All  damages";  meaning  of  ^all  dam- 
ages," 82. 

Breach  of  contract:  exemplary  damages  in 
action  on  contract  other  than  contract 
to  marry,  412. 

—measure  of  damages  for  breach  of  auto- 
mobile sales  agency  contract,  576. 

Inadequacy  or  excessiveness  of  verdict  in 
civil  action  for  rape,  135. 

DEAD  PERSONS  — 
See  Idbel  and  Slander. 

DEATH  — 

See  Actions;  Agonoy. 

DEATH   BT   WRONGFITL  ACT* 

Validity  of  statute  providing  for  survival 
of  action  for  personal  injuries  after  death 
of  person  injured,  1171. 


DEBTOR  AlfD  CREDITOR  — 
See    Frandnlent    Sales 
anoes;  Threats. 

DECEASED  PERSOKS-. 
See  Idbel  and  Slander* 

DEFAM  ATIOK  — 
See  Libel  and  Slander* 


^EUrVERT  — 
See  Eserows. 

DEMAND  — 
See  Threats. 

DEPOSITS  — 
See  Banha.' 

DE  SON  TORT- 
See  Eneentors 


and    Convey- 


and  Adminlstvaters. 


DICTATION  — 

See  Idbel  and  Slander. 

DIIiIGENCE  ^ 

See  Mines  and  Minerals. 


See  Worhmen's  Compensation  Aets. 

DISEASE  — 

See  Agricnltnre. 

DISTINGUISHING  MARKS  — 
See  Elections. 

DIVORCE  — 

Estoppel  by  remarriage  to  attack  4ecree 
of  divorce,  125. 

DOCITBfENTART  EVIDENCE  — 
See  Evidenoe. 

DRAINAGE  — 

Power  of  court  to  compel  municipality  to 
remove,  construct  or  enlarge  sewer,  806.  . 

DROVERS  — 

See  Carriers   of  PassenKora. 
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DRUNKENNESS  ~ 

Construction  of  statute  providing  for  com- 
pulsory commitment  of  inebriate  to  in- 
stitution for  treatment,  369. 

DURESS  — 

Duress  as  affecting  waiver  of  preliminary 
examination  by  accused  person,  183. 

EARNING  CAPACITT^ 

See  Workmen's  Compensation  Aets. 

EDITION  — 

See  Newspapers. 

ELECTIONS  — 

'Effect  on  election  of  wrongfully  depriving 

electors  of  right  to  vote»  475. 
Validity  of  ballot  with  respect  to  place  of 
mark  for  candidate,  667. 

EUBCTRICITT  — 

Revocation  or  expiration  of  right  of  elee* 
trie  company  to  maintain  poles  and 
wires  in  street,  525. 

EMINENT   DOICAIN-' 

Liability  of  landowner  for  costs  on  appeal 
in  eminent  domain  proceeding,  262. 

ENGINES  — 

See  Streets  and  Higliways. 

ENTERTAINMENTS  — 

See  Theaters  and  An&nsements* 

ENTRIES  — 
See  Snrreyors. 

ENTRT  OF  JUDGMENT-* 
See    Jndsments. 

ESCROWS 

Effect  on  rights  of  parties  of  unauthorized 
delivery  by  escrow  holder,  427. 

ESTOPPEL  — 

Estoppel  by  remarriage  to  attaek.  deosee  ni 
divorce,  125. 

EVIDENCE  — 

Alienation  of  affectiynQ:  evidence  in  ac- 
tion against  parent  for  alienation  of 
affections,  1020. 

— evidence  in  action  against  relative  for 
alienation  of  affections,  1029. 

Field  notes:  admissibility  in  evidence  of 
field  book  entries  oi  deceased  surveyor, 
675. 

Judgments:  admissibility  in  subsequent 
civil  action  of  judgment  of  conviction 
based  on  plea  of  guilty,  1109. 

Presumptions:  conflict  between  presump- 
tion of  identity  of  person  from  identity 
of  name  and  another  presumption,  121. 

— presumption  of  receipt  of  letter,  1068. 

— presumption  of  receipt  of  telegram,  1081. 

Weight  and  sufliciency:  sufficiency  of  evi* 
denee  to  show  mailing  of  letter,  1076. 

Wills:  unnatural  or  unjnst  disposition  of 
estate  as  evidence  of  testamentary  in- 
capacity, 130. 


EVIBSNCE  —  Oontinned. 

Witnesses:  admissibility  in  civil  case  of 
evidence  showing  that  witness  had  pre- 
viously claimed  privil^e  in  criminal 
case,  879. 

EXAMINATION  — 
See  Criminal  I«aw« 

EXECUTIONS  — 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  issuance 
of  execution,  941. 

BXECUTORS       AND       ADMINISTRA- 
TORS— 

What  acts  of  intermeddling  charge  person 
as  executor  de  son  tort,  3. 

EXCESSIVE  VERDICT. 
See  Verdiet. 

EXCIilTSION  FROM  COURTROOM  — 
See  Trial. 


See  Damages. 

EXTORTION  — 

Criminal  liability  for  threat  of  prosecution 
in  connection  with  demand  for  payment 
of  debt,  246. 

FAXSE  IMPRISONMENT  — 

Liability  ol  person  reporting  commission  of 
offense  to  police  officer  for  arrest  by  offi- 
cer without  warrant,  404. 

FAIiSE  PRETENSES  — 

Jurisdiction  of  offense  of  obtaining  prop- 
erty by  false  pretenses,  311. 


Communication   to   member   of  family 
privileged  within  law  of  libel  and  slan- 
der, 898. 

FARM  I.OANS  — 
See  Asricnltnre* 

FIBIJ>  NOTES  «- 

See  Snrreyora. 

FHiIiING  BIJUIKS^ 

See  Alteration  of  Inatnunenta. 

FINES  AND  PENALTIES  — 

Exclusion  or  inclusion  of  Sunday  in  compu- 
tation of  statutory  penalty,  945. 

FIRE   INSURANCE  — 

Liability  of  fire  insurance  patrol  in  tort, 

684. 
Right  to  proceeds  of  insurance  on  property 

conveycMl  in  fraud  of  creditors,  291. 

FI^^S  — 

Danger    from    fire    as    warranting    relfef 
against  brick  kiln  as  nuisance,  423. 


IttP]^  TO  ]ffOTB$^ 
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FOREIOH  IsAWn-^ 

Misrepresentation    as   to   loreign    l%w   as 
fraud,  1096. 


See  Verdlet, 


See  Hemeetead* 

PRAtlD  — 

Misrepresentation  as  to  foreign  law  as 
fraud,  1096. 

FRAUBITLBirr  SAXES  AHB  GONVBT- 
ANCE8  ~ 

Right  to  proceeds  of  insurance  on  property 
conveyed  in  fraud  of  creditors,  291. 

FRUIT  — 

See  Asrieultwo. 

GIFTS  — 

Complete  execution  of  gift  inter  Tivos  by 
deposit  of  money  in  bank  to  credit  of 
another,  367. 

See  also  Charities* 

GOVERNOR  — 

Exclusion  or  inclusion  of  Sundav  or  holi- 
day in  computation  of  time  for  return 
of  bill  by  governor,  943. 

GUARDIANS  -* 

Doctrine  of  caveat  emptor  as  applicable  to 
sale  by  guardian,  255. 

Liability  of  parent  or  guardian  for  aliena- 
tion of  affections^  1017, 

HAWKERS  AND  PEDDLERS  — 
See  Traasient  Merchants. 

HOUD  ATS  — 

See  Siu&days  and  Holidays* 

HOMES  — 

See  CliaHties. 


Abandonment  or  forfeiture  of  homestead  by 
involuntary  or  compulsory  absence,  112. 
Mechanic's  lien  against  homestead,  747. 

H08PITAi:.S  AND  ASTIiUMS  — 
See  Drnnkeiutess. 

HUSBAND  AND  WXFE  — 

Communication  to  husband  or  wifs  as  privi- 
leged within  law  of  libel  and  slander, 
896. 

Liability  of  owner  of  automobile  for  act  of 
wife  driving  same,  228. 

Liability  of  parent  or  guardian  for  aliena- 
tion of  affections,  1017. 

Liability  of  relative  other  than  parent  or 
iniar<uan  for  alisnation  of  affections, 
1027. 

What  acts  of  intermeddling  charge  surviv- 
ing spouse  as  executor  de  son  tort,  3. 

See  also  Homestead, 

IDENTITY^ 

Conflict  between  presumption  of  identity  of 
person  and  identity  of  name  and  another 
presumption,  121. 


See  Dmiikeniiess. 

INFANTS  — 

Communication  to  parent  or  ddM  as  prtvi- 
'  leged  within  law  of  libel  and  slander,  896. 

Kight  of  parties  in  case  of  insuraneis  pro- 
cured by  parent  on  life  of  minor  child, 
643. 

INNOCENCE  — 

Conflict  between  presumption  of  innocence 
and  presumption  of  identity  of  person 
from  identity  of  name,  122. 

INSANITY- 
See  Dnmkeiuiess. 

INSURANCE  — 

Liability  of  fire  insurance  patrol  in  tort, 
684. 

Right  of  parties  in  case  of  insurance  pro- 
cured by  parent  on  life  of  minor  child, 
643. 

Right  to  proceeds  of  insurance  on  property 
conveyed  in  fraud  of  creditors,  291. 

INTERBfEDDUNG  — 
See  Evoentovs  do  so«  tort* 

INTER  VIVOS  — 
See  Gifts. 

INTOXICATING  LIQUORS  — 
See  Dramkemiess. 

nrVOIiUNTART  ABSENCE  •*- 
See  Homestead. 

JOINT  PARTIES-* 
See  Jvurjr* 

JUDGES  — 

.  Bias  of  judge  existing  prior  to  trial  as 
^ound  for  reversal  in  absence  of  show- 
ing of  prejudice  at  trial,  954. 

JUDGMENTS  — 

Admissibility  in  subsequent  civil  action 
of  judgment  of  eonviotion  based  on  plea 
of  gidlty,  1^09. 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  entry  of 
judgment,  930. . 

See  also  Arrest  of  Judsmoat. 

JUDICIAIi  VBOCSBPIMQB^ 
See  Libel  and  Slander. 

JURISDICTION  — 

See  False  Pretenses. 

JURY  — 

Right  and  manner  of  exbrdse  of  peremptory 
Sliallenges  by  joint  parties  in  civil  ao* 
tions,  461. 


See  Briek  Kilns. 
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UUfDLORB  AHB  TENANT  — 

Duty  of  landlord  to  light  passageway  com- 
mon to  tenants,  596. 

I.EASES-. 

See  Mines  and  Minerals. 

LBGISUiTURE  — 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day  in  computation  of  time  for  session 
of  legislature,  943. 


Presumption  of  receipt  of  letter,  1058. 
Sufficiency  of  evidence  to  show  mailing  of 
letter,  1076. 

I.IBEL  AND  SLANDER  — 

Actionable  words:  liability  for  defama- 
tion  of  deceased  person,  234. 

— newspaper  cartooon  as  libel,  190. 

Privileged  communications:  communica- 
tion to  relative  or  member  of  family  as 
privileged  within  law  of  libel  and  slan- 
der, 895. 

—•fact  that  conversation  is  overheard  by 
third  person  as  affecting  privilege  of  com- 
munication within  law  or  slander,  699. 

— privilege  of  attorney  from  prosecution 
for  libel  or  slander  for  statements  made 
in  judicial  proceedings,  169. 

Publication  of  libel  by  communication  to 
stenographer,   987. 

LICENSES  — 

State  or  municipal  regulation  of  transient 
merchants,  505. 

Validity  of  inclusion  or  exclusion  of  non- 
residents in  statute  regulating  use  of 
motor  vehicles,  324. 

LIENS  — 

See  Meohanios'  Lieni« 

LIFE  INSURANCE  — 

Right  of  parties  in  case  of  insurance  pro- 
cured bv  parent  on  life  of  minor  child, 
643. 

UOHTINO   PASSAOEWATS  — 
See  Landlord  and  Tenant. 

LmiTING  ISSUES  — 
See  Appeal  and  Error. 

LINE  OF  TITLE  — 
See  Recording  Acts. 

LIVE  STOCK  — 

See  Carriers  of  FassengeM. 

LOANS  — 

See  Agrienlture. 

LOCAL  ASSESSMENTS  — 
See  Taxation. 

MAILING  — 
See  Letters. 

MARKS— 

See  Elections* 


See  Dlroree. 

MASTER  AND  SERVANT  — 

Right  to  compensation  under  workmen'» 
compensation  act  as  ■  dependent  on  loss 
of    earning   capacity,    156, 

Total  disability  under  workmen's  compen- 
sation act,  240. 

MATTERS  — 

Meaning  of  "all  matters,"  87. 

MECHANICS*  LIENS  — 

Mechanic's  lien  against  homestead,  747. 

MEETINGS  — 

See  Stock  and  StocUiolders. 

BIEMBER  OF  FABiILT  — 
See  Family. 


MEMORANDUM  — 
See  Alteration  of 


MERCHANTS  — 

See  Transient  Merchants. 

MINES  AND  MINERALS  — 

Covenants    in    mining    leases    for    diligent 

prosecution  of  work,  1120. 
Meaning  of  **all"  as  used  with  respect  to 

minerals,  70. 

MISREPRESENTATIONS  — 
See  Fraud. 

MOTOR  VEHICLES- 
See  Antontobiles. 

r 

MUNICIPAL  CORPORATIONS  — 

Power  of  court  to  compel  municipality  to 

remove,  construct  or  enlarge  sewer,  308. 
Revocation  or  expiration  of  right  of  electric 

company  to  maintain  poles  and  wires  in 

street,  525. 
State  or  municipal  regulation  of  transient 

merchants,  .30."). 
Use  of  highway  by  traction  engine,  798. 
Validity  of  ordinance  r^^lating  keeping  of 

cattle  within  municipal  limits^  929. 

NAMES  — 

Conflict  between  presumption  of  identity  of 
person  from  identity  of  name  and  another 
presumption.  121. 

NEGLIGENCE  -^ 

Automobiles:  liability  of  maker  of  auto- 
mobile to  third  persons  for  defective  con- 
struction thereof,  584. 

—liability  of  owner  of  automobile  for  act 
of  driver  other  than  his  servant  or  child. 
228. 

Carriers  of  pasflengers:  liability  of  carrier 
to  person  riding  on  drover's  "pa«s  or  in 
charge  of  stock,  149. 

Death  by  wrongful  act:  validity  of  statute 
providing  for  survival  of  action  for  per- 
sonal injuries  after  death  of  person  in- 
jured, 1171. 


IHBEZ  90  JrOTSS; 
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NEGUOEirCE  —  Coatli&iied. 

Escrows :  effect  on  riglite'  ^  p«rti«B  «l  un- 
authorized delivery  by  escrow  liolder,  427. 

Fire  insurance  pa^ol:  liaMlity  of  fir^ 
insurance  patrol  in  tort,  084. 

Landlord  and  tenant:  duty  of  landkird  to 
light  passageway  common  to  tenants,  696. 

Master  and  servant :  right  to  conipen8aU<m 
under  workmen's  compensation  aot  as  de- 
pendent on  loss  of  earning  capacity,  156. 

— total  disability  under  workmen's  ccmipeti^ 
sation  act;  ^0.    •  * 

Streets  and  highways:  liability  for  in- 
juries resulting  from  use  of  highway  by 
traction  engine,  798. 

Theaters  and  amusements:  liability  of  or- 
ganizer or  promoter  of  public  entertain- 
ment not  given  for  profit  for  personal 
injuries,  238. 


Publication  in  single  edition  of  newspaper 

as  sufficient  publication,  994. 
See  also  I4bel  and  Slander* 

K£W  TRIAZr— 

Exclusion  or  inclusion  of  Sunday  or  holiday 
in  computation  of  time  for  motion  lor 
new  trial,  984. 

See  also  Appeal  and  Error. 

NONAESIDEKTS  — 
See  Automobiles. 

NOTES —* 

See  Bills  and  Notes.  ^ 


When  surviving  partner  is  ehargeable  as 
executcMT  do  son  tort, 


PASSAOElXrATS  — 
See  lAndleivd  and  Tenant. 


See  Carriers  of  Passensenk 

PATROI.-*    . 

See  Fire  Insurance. 

PAYVBHT  OF  1>XBT^ 
See  Threats. 

PEHAIiTIES  — 
See  Fines  and  Penalties. 

PEREMPTORY  GHAIXENGES 
See  Jmry. 

PERFORMANCE  — 
See  Contracts. 


PERPETUITIES  ^ 

Gift  for  establishment  of  home  for  persons 
of  particular  class  as  within  rule  against 
perpetuities,   866. 

PERSONAX  INJURIES  — 
See  Automobiles. 

PUkCE  OF  MARK  — 
See  Elections. 


NOTICE  »^ 

Exclusion  or  inclusion  of  Sunday  or  holiday 

in   computation  of  time  for  publication 

of  notice,  942. 
Exclusion  or  inclusion  of  Sunday  or  hohday 

in  computation  of  time  for  service  and 

return  of  notice,  935. 
See  also   Reoordins  Act«|  StoekaAd 

Stookbolders. 

NtriSANGES— 

Brick  kiln  as  nuisance,  420. 

ORDERS  — 
See  Public  Service  Commissions. 

ORGANIZERS  — 

See  Tbeaters  and  Amusements. 

OVERHEARING  CONVERSATION  — 
See  Libel  and  Slander. 

PARENT  AND  CHILD  - 

Communication  to  parent  or  child  as  privi- 
leged within  law  of  libel  and  slander, 
896. 

Liability  of  parent  or  j»nardian  for  ali^a- 
tion  of  affections,  1017. 

Right  of  parties  in  case  of  insurajice  pro* 
cured  by  parent  on  Hfe  of  minor  ehttd, 
643. 


PLACE  OP  TRIAL  — 
See  Trial. 

PLEADING  — 

Exclusion  or  inclusion  of  Sunday  or  holiday 
in  computation  of  time  for  filing  plead- 
ing, 939. 

Pleading  in  action  against  parent  for 
alienation  of  affections,  1020. 

PLEA  OF  GUILTT  — 
See  ETidence. 


and  Telepbones. 


POLES  — 

See  Telegraphs 

POLL  TAXES  — 
See  Taxation. 

POST  OFFICE  — 
See  Letiters. 


POWER  OF  ATTORNEY- 

Revocatiofi  of  agency  under  power  of  at- 
torney by  death  of  principal,  383. 

PRE  JITDICE  — 
See  Judges. 


PARTIES  TO  ACTIONS^ 
See  Jury. 


PRELIMIN ARir  EUtAlflN ATION  ^ 
See  Crimiual  Law. 
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PRESUMPTIONS  — 

.  Conflict  between  presumption  of  identity 
of  person  from  identity  ol  name  and  an- 
other presumption,  121. 

Presumption  of  receipt  of  lett«r»  1068. 

Presumptijsn  ol  receipt  of  tolegram»  10^1. 

PREVENTION   OF   PERFORMANCE — 
See  CoiMvaets. 

PRINCIPAIi  AND  AGENT -> 
See  AsexLoy. 

PRIVILEGED  COMBflTNIOATIONa  ^ 
See  Libel  and  Slander. 

• 

PROCESS  — 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  execution 
of  process,  941. 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  service 
and  return  of  process^  935. 
PROFIT  —    • 

See  mieaters  and  Amnsements, 

PROMISSORY  NOTES  — 

See  Bills  and  Notes. 

PROMOTERS  — 

See  Theaters  and  Amusements* 

PROPERTY  — 
See  All. 

PUBLICATION  « 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  for  publica- 
tion of  notice,  942. 

Publication  in  single  edition  of  newspaper 
as  sufficient  publication,  994. 

See  also  Libel  and  Slander. 

PUBLIC  SERVICE  COMMISSIONS  — 

Power  of  public  service  commission  to  make 
test  order,  794. 

PUBLIC  TRIAL  — 
See  TriaL 

PURE  SEED  LAIV  — 
See  Asrienltiire. 

QUASI- JUDICIAL  BODY  — 
See  Conrts. 

QUESTIONS  OF  LAIV  AND  FACT  — 

Whether  act  of  intermeddling  charges  per- 
son as  executor  de  son  tort  as  question 
of  law  or  fact,  22. 


Sea  Warehansas* 

REOORJUNG  ACTB«- 

Becord  of  kistrumeat  out  of  line  ei  title 
as  «onstruotivs  uMm,  480^ 


See  Appeal  amd  Esvov. 

RELATIVES  — 

Communication  to  relatire  as  privileged 
within  law  of  libel  and  slamder,  898. 

Liability  of  relative  other  than  pareiit  or 
guardian  for  alienatioa  of  affections, 
1027. 


Meaning  of  "all"  as  used  in  will  in  connec- 
tion with  "rest,"  "residue,"  or  "remain- 
der," 75. 

REMARRIAGE  — 
Bee  DiT^ree. 

RESCISSION,    CANOELLATIOIf    ANB 
REFORMATION  — 

Right  of  assignee  of  contract  for  purchase 
of  land  to  sue  for  rescission  thereof,  845. 

RESIDUE  -- 

Meaning  of  "all"  as  used  in  will  in  oon* 
nection  with  "rest,"  "residue,"  or  'Ve- 
maindfer,"  76. 

REST  — 

Meaning  of  "all"  as  used  in  will  in  connec- 
tion with  "rest,"  "residue,"  or  **temsim- 
dor,"  76. 

RETURN  — 
Sae  Notioet  Process* 

REVIVAL  — 
See  AetAQWh 

REVOCATION  — 

See  A^eaoy;  Telesrapbs  amd  Tela* 
phones. 

SALES  — 

Doctrine  dl  oaveat  emptor  as  applicable  to 
sale  by  guardian,  265. 

Liability  of  maker  of  automobile  to  third 
persons  for  defective  construction  there- 
of 584. 

Nature  and  construction  of  automobile  sales 
agency  contracts,  598. 


See  Asrievlture* 


Inadequacy  or  excessiveness  of  verdict  in 
civil  action  for  rape,  136. 

RECEIPT  OF  LETTER  — 
See   Letters. 


RECEIPT  or  VEUKKRAM  — 

See  Telegraphs  aad  Telc^ph 


SERVICE  — 
See  Notloe; 

SESSIONS  ^ 


Power  of  court  to  CDmpd  manklpality  to 
remove,  construct  or  enlarge  sewer.  308. 


aa>sxr  TO  noTBs. 
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SIirOLE  EDITION — 
Bee  Newsi^ayers. 

SLANDER  — 

See  I4bel  and  Slaadev. 

SPEOIAZi  ABBIiStlMSNlNI — 
See  TaxattoB. 


SPBOIAIi  MfiEnNGS  — 
See  Stoek  and  StoeUkoIders* 

STATUTES  — 

Exclusion  or  incltislon  of  6miday  or  lioTi- 
dny*  in  computation  of  time  for  return  of 
bill  hj  governor,  943. 

Meaning  of  ''all"  afl  used  in  prohibttory  or 
regulatory  statute,  89. 

Meaning  of  "all  damages^'  as  used  In  stat- 
ute, 83. 

Meaning  of  "all  property"  as  used  in  in- 
strument, statute,  etc.,  other  than  will, 
08. 

STEAM  ROUJBRS  — 

See  Streets  and  Hiskwajs. 

STEN06RAFHERS  — 
See  141>el  and  Slander. 

STOCK  AND  nTOCKMOU^I^lLn  — 

Sufficiency  as  to  contents  of  notice  of  Spe- 
cial meeting  of  stockholders,  1004. 

When  subscriber  to  stock  becomes  stock- 
holder, 209. 

STREETS  AND  HIOHlXr ATS  — 

Revocation  or  expiration  of  right  of  elec- 
tric company  to  maintain  poles  and  wires 
in  street,  625. 

Use  of  highway  by  traction  engine,  798. 

SUBSCRIPTION  — 

See  Stock  and  Stookholders. 

SmiDATS  AND  HOLIDAYS  — 

Exclusion  or  inclusion  of  Sunday  or  holiday 
in  computation  of  time,  934. 

SURVEYORS  — 

Admissibility  in  evidence  of  field  book  en* 
tries  of  deceased  surveyor,  676. 

SURVIVAL  — 
See  Aotione. 

TAXATION  — 

Constitutionality  of  poll  taxes,  1208. 
Time  within  which  special  or  local  assess- 
ment must  be  made,  137. 
See  also  Iiieen«ee« 

TELEGRAPHS  AND  TELEPHONES  — 

Presumption  of  receipt  of  telegram,  1081. 

Revocation  or  expiration  of  right  of  elec- 
tric company  to  maintain  poles  and  wires 
in  street^  625. 

TERM  OF  COURT- 
See  Conrts. 


TESTAltterrART  CAPAClTT  — 
See  Wnis. 

TEST  ORDER- 

See  Pnblie  Serrlee  Commindene. 

THEATERS  AND  AMUnBMBNTS  — 

Liability  of  organizer  or  promoter  of  pub- 
lic entertainment  not  given  for  profit  for 
personal  injuries,  238. 


Criminal  liability  for  threat  of  prosecu- 
tion in  connection  with  demand  for  pay- 
ment of  debt,  246. 


Exclusion  or  inclusion  of  Sunday  or  holiday 
in  computation  of  time,  934. 

Presumption  as  to  time  of  receipt  of  letter, 
1068. 

TITLE  — 

See  Reeorcmm  Aote* 


TORTS  — 

See  Hei^Ke 


TOTAL  PISABILITT  — 
See  Wevkniea^i  Compensatkin  Aets. 

TRACTION  ENGINES- 
See  Streets  and  Hlshways. 


TRANSIENT  MERCHANTS  — 

State  or  municipal  r^[ulation  of  transient 
merchants,  605. 

TREES  AND  TIMBER  — 

Validity  of  statute  providing  for  destruc- 
tion of  diseased  fruit  trees,  fruit  or 
vegetables,  220. 


Exclusion  or  inclusion  of  Sunday  or  holiday 
in  computation  of  time  for  trial,  038. 

Exclusion  or  inclusion  of  Sunday  or  holi- 
day in  computation  of  time  of  contin- 
uance, 038. 

Power  of  court  to  try  case  at  place  other 
than  courthouse  or  courtroom,  1060. 

Right  of  criminal  court  to  exclude  persons 
from  courtroom,  625. 

See  also  Jndses;  Venne. 

UNIFORM    IVAREHOUSE    RECEIPTS 
ACT  — 
See  IVarehonses, 

UNNATURAL        DISPOSITION         OF 


See  IViUs. 

VEGETABLES  — 
See  Affrienltnre* 

VEGETATION  — 

Injury  to  vegetation  as  warranting  relief 
against  brick  kiln  as  nuisance,  422. 
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VENDOR  AHD  FirROSASER  — 

Right  of  assignee  of  contract  for  purchase 
of  land  to  sue  for  rescission  thereof,  845. 

VENUE  — 

Bias  of  judge  existing  prior  to  trial  as 
ground  for  reversal  in  absence  of  showing 
of  prejudice  at  trial,  954, 

VERDICT  — 

Inadequacy  or  excessiveness  of  verdict  in 
civil  action  for  rape,  135. 

VOTERS  — 
See  Elections. 

IVAIVER  — 

See  Criminal  I«aw. 

1VAREHOUSE8  — 

Construction  of  uniform  warehouse  receipts 
act,  29. 

IVARRANT  — 

See  False  Imprisonment. 

WILLS  — 

Construction  together  a«  one  will  of  several 
testamentary  instruments  partially  in- 
consistent, 781. 

Meaning  of  '"all"  as  used  in  will  in  connec- 
tion with  "rest,"  "residue,"  or  "remain- 
der," 76. 


WILLS  —  Continned. 

Unnatural  or  unjust  disposition  of  estate 
as  evidence  of  testamentary  incapacity, 
130. 


See  Telecrayhe  and  Teleyhonea. 


WITNESSES  — 

Admissibility  in  civil  case  of  evidence  allow- 
ing that  witness  bad  previously  claimed 
privilege  in  criminal  case,  979. 

WORBS  AND  PHRASES  — 

"Air^  meaning  of  "all"  as  used  in  pro- 
hibitory or  regulatory  statute,  39. 

— ^meaning  of  "all''  as  used  in  will  in  con- 
nection with  "rest,"  "residue,"  or  "re- 
mainder," 76. 

— meaning  of  "all  damages,"  82. 

— meaning  of  "all  matters,"  87. 

— meaning  of  "all  property"  as  used  in  in- 
strument, statute,  etc.,  other  than  will, 
58. 

— meaning  of  "all"  as  used  with  respeet  to 
minerals,  70. 

WORKMEN'S  COMPENSATION  ACTS 

Right  to  compensation  under  workmen's 
compensation  act  as  dependent  on  loss 
of  earning  capacity,  156. 

Total  disability  under  workmen's  compen- 
sation act,  240. 
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